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EX-OFFENDERS VOTING RIGHTS

WEDNESDAY, JANUARY 30, 1974

HousE oF REPRESENTATIVES,
SuscommiTrEE oN Courts, Crvin LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE,
or THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:22 a.m., in
room 2226, Rayburn House Office Building, Hon. Robert M. Kas-
tenmeier [chairman of the subcommittee] presiding.

Present: Representatives Kastenmeier, Drinin, Mezvinsky, Rails-
back, and Cohen.

Also present: Herbert Fuchs, William P. Dixon, and Bruce A.
Lehman, counsel, and Thomas E. Mooney, associate counsel.

Mr. KastenmEIER. The Subcommittee on Courts, Civil Liberties,
and the Administration of Justice has convened this morning to
receive testimony on bills designed to prohibit the States from
denying the right to vote in Federal elections to persons who have
been convicted of offenses other than offenses relating to voting or
elections. The legislation excepts from its coverage persons who are
confined in a correctional institution at the time of a primary or a
general election.

The denial to former criminal offenders of the right to vote is a
serious obstacle to the full enjoyment of voting rights by all American
citizens. The subcommittee for some time has been concerned about
the corrections implications of such a denial of the right to vote.
The subcommittee expressed concern for the loss of voting rights at
hearings on the problems ol ex-offenders held in Chicago 2 years ago,
in January 1972. Information relating to voting rights was published
in the printed hearings. Subsequently, H.R. 15049, which was identical
to the legislation before us today, was introduced in May 1972.

This legislation sets forth the finding that the denial of voting
rights is contrary to the principles of the Constitution. 1t grants
enforcement powers to the Attorney General and provides criminal
penalities for violation of its provisions,

H.R. 9020 and the report from the U.S. Commission on Civil Rights
follow:
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930 CONGRESS
sz H, R, 9020
2 o

IN THE HOUSE OF REPRESENTATIVES
JUXE 27,1973

Mr. Kastenseer introduced the following bill ; which was referred to the Com-
mittee on the Judiciary

A BILL

To amend the Voting Rights Act of 1970 to prohibit the States
from denying the right to vote in Federal elections to former
criminal offenders who have not been convicted of any offense
related to voting or elections and who are not confined in a
correctional institution.

Be it enacted by the Senale and House of !'-'f';}j" senlo-

tives of the United Staies uj' America in Congress assembled,

That the Voting Rights Act of 1965 (42 U.S.C. 1973 et
seq.) is amended by adding at the end thereof t]
new title:

I




“PITLE IV—SECURING VOTING RIGHTS FOR
FORMER CRIMINAL OFFENDERS
“DECLARATION AND FINDINGS

“Sec., 401. (a) The Congress finds and declares that
depriving a citizen who is not confined in a correctional insti-
tution of the right to vote in any primary or other election
for President, Senator, Representative in the Congress, or for
any other Federal official on the grounds that such citizen has
been convicted of a criminal offense (other than an offense
related to voting or elections) —

“(1) denies and abridges the inherent constitu-
tional right of citizens to vote;

“(2) does not bear a reasonable relationship to the
criminal offense sufficient to warrant the deprivation of
such right to vote;

“(3) has the effect of denying to such citizens the
due process and equal protection of the laws that are
guaranteed to them under the fourteenth amendment of
the Constitution; and

“(4) does not bear a reasonable relationship to any
compelling State interest.

“(b) In order to secure the constitutional rights set
forth in subsection (a), the Congress declares that it is neces-

sary to prohibit the denial of the right to vote in the pri-

maries or elections referred to in subsection (a) in the
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case of citizens who have been convicted of a criminal
offense (other than an offense related to voting or elections)
and who are not confined in a correctional institution.
“PROHIBITION

“Skc. 402. Except as required by the Constitution, no
citizen of the United States who is otherwise qualified to
vote in any State or political subdivision in any primary or
election, for President, United States Senator, Representa-
tive in the Congress, or Delegate or Resident Commissioner
to the Congress, shall be denied the right to vete in such
primary or election on the grounds that such citizen has been
convicted of a eriminal offense (other than a eriminal of-
fense related to voting or elections), unless such citizen is
confined in a correctional institution or facility at the time
of such primary or election.

“ENFORCEMENT

“Spc. 403. (a) (1) In the exercise of the powers of
the Congress under the necessary and proper clause of sec-
tion 8, article I of the Constitution, and section 5 of the
fourteenth amendment of the Constitution, the Attorney
General is authorized and directed to institute in the name
of the United States such actions against States or political

subdivisions, including actions for injunctive relief, as he

may determine to be necessary to implement the pur-

poses of this title.
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“(2) The district courts of the United States shall have

jurisdiction of proceedings instituted pursuant to this title,

which shall be heard and determined by a court of three
judges in accordance with the provisions of section 2284 of
title 28 of the United States Code, and any appeal shall lie
to the Supreme Court. It shall be the duty of the judges des-
ignated to hear the case to assign the case for hearing and
determination thereof, and to cause the case to be in every
way expedited.

“(b) Whoever shall deny or attempt to deny any
person of any right secured by this title shall be fined
not more than $5,000 or imprisoned not more than five
years, or both.

“DEFINITIONS

“SEC. 404. As used in this title the term—

“(a) ‘correctional institution or facility’ means any
place for the confinement or rehabilitation of juvenile of-
fenders or individuals charged with or convieted of criminal
offenses; and

“(h) ‘State’ means each of the United States, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, and
any other territory of the United States granted a Delegate,
or Resident Commissioner, to the Congress by an Act of the

(longress.




“RFFECTIVE DATE

“SEc. 405, The provisions of this title shall take effect

with respect to any primary or election held on or after

January 1, 1974.”

U.8. Comamsstion oN Civin Ricats,
Washington, D.C., Seplember 21, 197 3.
Hon. Perer W. Ropino, Jnu.,
Chairman, Commitiee on the J er'."f'frirf.f‘
House -l'f Ri _;)rc'm'rrfrlhn_:x, ”'u.'&fr:'nq’lru  § 1 g

DeEar Mr. Caairman: This ig in response to your request for eomments and
expression of this Commission's views on H.R. 9020 which would amend the
Voting Rights Act of 1970 to prohibit the States from denying the right to vot
in Federal elections to former eriminal offenders who have not been convieted of
an offense relating to voting or eleetions and who are not presently incarcerated.
H.R. 9020 is similar to H.IR. 15049 introduced in the previous session of Congress.

In H.R. 9020, Congress deelares that depriving any citizen who is not confined
in a correctional institution of the right to vote in a Federal election because
that citizen has been eonvicted of a eriminal offense not related to voting or
elections: (1) denies the eitizen his constitutional right to vote; (2) bears in
reasonable relationship to the offense sufficient to warrant deprivation of the
right to vote; (3) denies to such citizen his constitutional right to due process
and the equal protections of the laws: and (4) bears no reasonable relationship to
any compelling State interest. The bill prohibits such denials of the right to vote
and directs thl‘ Attorney General to institute actions against States or their
political subdivisions when needed to implement the purposes of the title, The
bill provides that any actions filed under the title shall receive an expedited hear-
ing before a three-judge Federal court. The bill also prevides for a fine of up to
$5,000 or imprizonment for up to five years, for any person convieted of denying
or attempting to deny any citizen of the rights secured by the title.

The Commission on Civil Rights supports passage of H.R. 9020. The denial of
the right to vote to citizens who have been convieted of a eriminal offense remains
as one of the last major obstaeles to the full enjoyment of that right by all United
States citizens. Through passage of constitutional amendments subsequently rati-
fied by the States, Congress has eliminated voter gualifications based on race,
sex, and wealth and has extended the right to vote to all eitizens 18 vears old or
older. Through passage of the Voting Rights Aet of 1965 and the Voting Rights
Amendments of 1970 the Congress has suspended the use of literacy tesis ns
qualifications for voting and has assured that resideney requirements will no
longer prevent citizens from voting in Presidential eleetions. It is now most appro-
priate for Congress to end the denial of the right to vote to former eriminal
offenders.

State provisions restrieting the voting rights of citizens convieted of eriminal
offenses vary greatly. A few States restore full voting rights to former eriminal
offenders after they have completed their sentences, Colorado and Oregon dis-
qlt;lh'fl\' lrlll_\' convicted felons who are confined to correctional institutions at the
time of an election. The ex-offender’s rights to vote is automatically restored upon
his release from prison.! In addition, New York and Illinois have recently amended
their disfranehisin 1£ laws or State constitutions to automatie |ll\ restore the ||"||1
to vote to former offenders following tmnngl--u of their sentences.?

The largest number of States have provisions which establish g il categories
of disfranchising offenses. These States generally establish the conviction of a
felony or other “infamous erime’ as the basis for withholding the right to vote.

Some Jtates have established particularized lists of disqualifyving crimes. The
greatest majority of these listed erimes have no reasonable relationship to voting
or the electoral process. For example, Article 2, Section 6, of the Constitution of

! Const. of Colorado, Art. VII, 10: sgon Rev. Stat. 137.240 (1969) and ch. 1 194
4 E ht'll'r! Code, 152, Laws ¢ l'.l ch. 310, 1 (McKinney 1: Const, of Illineis of




South Carolina disqualifies persons from voting who have been convicted of
burglary, arson, obtaining goods or money under false pretenses, perjury, forgery,
robbery, bribery, adultery, bigamy, wife-beating, house-breaking, receiving stolen
goods, breach of the trust with fraudulent intent, fornication, sodomy, ineest,
assanlt with intent to ravish, miseegenation, lareeny, or erimes against the eleetion
laws. Only the latter crime bears any reasonable relationship to the electoral
process,

Often in the past States have carefully selected disfranchising erimes in order
to disqualify a disproportionate number of black voters. The list of sSouth Caro-
lina’s disqualifying erimes undoubtedly reflects such a diseriminatory purpose.
Such a purpose was clearly present in Mississippi. The Mississippi Constitution
did not disqualify murderers or rapists from voting until 1968. Prior to that
vear, Article 12, Section 241 of the State constitution only disfr iised persons
convieted of bribery, theft, arson, obtaining money or goods under false pretense,
perjury, forgery, embezzlement or bigamy. In 1896, the Mississippi Supreme
Court described the intent behind the former disfranchising provision in these
words:

By reason of its previous condition of servitude and dependence, this (the
Negro) race had acquired or accentuated certain pecularities of habit, of tem-
perament, and of character which clearly distinguished it as a race from that of
the whites—a patient docile people—but careless, landless, and migratory within
limits, without forethought, and its eriminal members given rather to furtive
offenses than to robust erimes of the whites. Restrained by the federal constitution
from diseriminating against the negro race, the convention diseriminated against
its characteristies and the offenses to which its weaker members were prone.?

The Commission would also point out that blacks and other minority group
Amerieans are convieted of serious erimes at rates disproportionate to their rep-
resentation in the Nation’s total population. Thus, even in those States where
the list of disqualifying erimes were not selected with the purpose of disfranchising
blacks, the use of serious erimes unrelated to the electoral proeess to disqualify
voters in effect established in invidious racial diserimination against minority
citizens.

The Commission on Civil Rights believes that it is necessary for Congress to
act to guarantee the right to vote to former offenders. Clearly, the States have an
important interest in insuring the integrity of their elections. But just as clearly
the States eannot indiseriminately limit the right to vote, the most fundamental
of all rights in a democratic society. The disqualification of a voter convicted of a
erime is constitutionally permissable, if at all, only if the elements of the crime are
such that it may reasonably be concluded that allowing a person convicted of the
erime to vote would constitute a direct threat to the elective process. H.R. 9020
would come elose to establishing this standard for Federal elections by permitting
only the disqualifieation of former offenders who have committed an offense related
to voting or elections.

The bill, however, only applies to primary and other elections for President,
United States Senator, Representative in the Congress, or Delegate or Resident
Commissioner to the Congress. The denial of the right to vote to former eriminal
offenders in State elections is equally deserving of Congressional remedial action.
Therefore, the Commission recommends that the Committee on the Judiciary
consider expanding the scope of H.R. 9020 to also prohibit the States from deny-
ing the right to vote in State and local elections to former criminal offenders.

We believe that the Congress has the constitutional authority to enact such an
expanded prohibition. The Supreme Court's holding in Oregon v. Mitchell, 400

1.8. 112 (1970), establishes that Congress has the authority to set the qualifiea-
tions for voters in Federal elections. The Court, however, declared unconstitutional
Congress’ attempt to require the States to lower the voting age to 18 in State and
loeal clections. The Court held that the power to set voter qualifications for these
elections was reserved to the States except when il has been curtailed by specific
constitutional amendments. Applyving this exception, the Court held that Congress
had the authority under the enforcement elauses of the Fourteenth and Fifteenth
Amendments to ban the use of literacy tests after Congress found that those tests
had been used to discriminate against the voting rights of minority citizens. We
believe that Congress has the authority under Section 2 of the Thirteenth Amend-
ment, Seetion 5 of the Fourteenth Amendment, and Section 2 of the Fifteenth
Amendment to prohibit the disqualification of former criminal offenders from
voting in State and loeal elections if the Congress finds that State disfranchising
provisions have the effect and, at least in some cases, were adopted with the
purpose of discriminating against minority voters,

4 Raulift v. Beale, T4 Miss. 247, 266, 20 So. 065. 868 (3506).




8

We suggest that the Committee investigate whether State disfranchising pro-
visions were enacted for the purpose of diseriminating against minorities or have
such an effect in any hearings held concerning H.R. 9020. If such a finding is
warranted by the facts, as we believe it will be, then we recommend that the bill
be extended to include State and local elections.

Sincerely,
Joun A. Buacas,
Stafl Direclor.

The Chair takes note of the fact that there is presently pending
before the Supreme Court, in the case of Richardson v. Ramirez,
litigation which may resolve the question of whether the denial of
voting rights to former offenders violates the 14th amendment.

Mr. Railshack.

Mr. Ramuspack, Mr. Chairman, may I make a brief comment?

I would like to commend our chairman for scheduling these hearings.
Legislation dealing with prisons or prisoners’ richts is not necessarily
politically popular. Whether popular or not, I believe it is important
to move these tough issues into public focus and let them succeed or
fail based upon their merits.

H.R. 9020, introduced by our chairman, would prohibit the States
from denying former criminal offenders the right to vote in Federal
elections. The laws of almost every State contain some provisions for
disenfranchising persons convicted of certain erimes. The specific
crimes for which the conviction results in disenfranchisement, vary
from State to State. In most of these States the right to vote is re-
gained only after the convicted felon obtains a pardon. In my State of
[llinois the right to vote is automatically regained after sentence has
been served.

In 1971, the Congress approved a change in the District of Columbia
Code to permit a person convicted of a felony to automatically rezain
the right to -vote 5 years after completion of sentence or release on
p:tl'nh' or p:'ﬂh:ilitm. or 3 years after t'('nn[_ﬂ:‘Tinn of sentence or release
on parole or probation with a character certification by the Superior
Court of the District of Columbia. This provision passed the Congress
with very little controversy.

In 1885 and in 1890 the Supreme Court directly addressed the issue
of disenfranchisement upon a criminal conviction (Murphy v. Ramsey,
114 U.S. 15, 1885, and Davis v. Beason, 133 U.S. 333, 1890) and
held that territories of the United States had the constitutional
authority to deny the vote to anyone who had committed a crime.
Although there is a case directly in point presently pending before
the U.S. Supreme Court. (Ramirez v. Richardson, 9 Cal. 3d 199, 507 P.
2d 1345, 1973), the cases decided in the last century remain in effect
today.

However, the issue in H.R. 9020 is not whether the States can
constitutionally disenfranchise ex-offenders, but whether the Congress
can establish qualifications for voters in Federal elections. Historically,
control over the franchise has been considered largely within the
dominion of the States. The authority of Congress to legislate with
regard to congressional elections must reside in article I, section 4,
of the Constitution, which provides that:

The Times, Places and Manner of holding Elections for Senators and Repre-
sentatives, shall be prescribed in each State by the Legislature thereof; but the
Congress may at any time by Law make or alter such Regulations, except as to
the Places of ehoosing Senators.
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Oregon v. Mitchell, 400 U.S. 112, 119 (1970), upheld the argument
that article I, section 4 empowers Congress to lower the voting age
to 18 in Federal elections and to abolish residency requirements for
voting in Presidential elections but struck down the lowered voting
age in State and loeal elections.

Assuming that Congress has authority to prohibit States from dis-
enfranchising ex-offenders in Federal elections, there remain other
questions such as the possible legislative encroachment on the Execu-
tive power to pardon (art. 11, sec. 2, clause 1, granting the President
power to grant reprieves and pardons for offenses against the United
States); whether there should be disenfranchisement for eriminal
offenses other than those relating to “voting for elections” such as
conviction for bribery of an elected official or other officer of trust,
such as a Federal judge; is there any validity to the contention that
preclusion of convicted felons from voting seems to protect the in-
tegrity of the ballot box. How much of an administrative burden will
be placed on the States if they have to administer a double standard
at the voting booths; how many potential voters are we talking about?
[ am sure that the answer to these and other questions will be thor-
oughly developed on the record by our witnesses.

Mr. Kastexueimer. This morning the subcommittee will hear
testimony from representatives of the Civil Rights Commission, the
Department of Justice, and the American Bar Association. The Chair
now would like to welcome our first witness. Mr. John A. Buges, Staff
Director, U.S. Civil Rights Commission.

Mr. Buggs, you are most welcome, if you like, to identify your
colleagues. You may proceed, sir. We have your statement.

TESTIMONY OF JOHN A. BUGGS, STAFF DIRECTOR, U.S. COMMISSION
ON CIVIL RIGHTS: ACCOMPANIED BY LAWRENCE GLICK, ACTING
GENERAL COUNSEL; AND WILLIAM BLAKEY, DIRECTOR, CON-
GRESSIONAL LIAISON

Mr. BuGes. Thank you, Mr. Chairman. To my left is Mr. Lawrence
Glick, our Acting General Counsel, and to our right, Mr. William
Blakey, Director of Congressional Liaison.

I am delighted, Mr. Chairman, to be here this morning to testify
in connection with the bill before you.

Among other duties, the Commission has statutory responsibility
to:

.« » study and collect information concerning legal developments constituting
a denial of equal protection of the laws under the Constitution because cf race,
color, religion, sex, or national origin, or, and I emphasize, in the administration
of justice,

I want to emphasize our jurisdiction with respect to the adminis-
tration of justice because there are two significant issues 1 will address
in my testimony today—the adverse effect of denying the franchise
to ex-offenders, regardless of their race, and most particularly the
effect of denying the franchise to minority ex-offenders. Let me in-
indicate before moving into the body of my remarks, that the Com-
mission has always held that its jurisdiction in the area of the admin-
istration of justice was not limited to investigating or collecting in-
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formation having to do with race, sex, color, religion, and national
origin. The administration of justice jurisdiction is broader and per-
mits the Commission to look into problems which do not relate to
race or sex or national origin or religion. The Commission is, of course,
concerned with H.R. 9020 because it addresses the issue of voting
rights, with which we have been concerned since the Congress created
the Commission in 1957.

The Clommission on Civil Rights supports passage of H.R. 9020,
which is being considered by this subcommittee. H.R. 9020 is similar
to H.R. 15049, which was introduced in the 92d Congress and sup-
ported by the Commission at that time. H.R. 9020 would amend the
Voting Rights Act of 1970 to prohibit the States from denying the
richt to vote in Federal elections to former criminal offenders who have
not been convicted of an offense relating to voting or elections and who
are not presently incarcerated.

In II.]R. 9020, Congress declares that depriving any citizen who is
not confined in a correctional institution of the right to vote in a
Federal election because that citizen has been convicted of a eriminal
offense not related to voting or elections: (1) denies the citizen the
constitutional right to vote; (2) bears no reasonable relationship to
the offense sufficient to warrant deprivation of the right to vote; (3)
denies to such citizen the constitutional right to due process and the
equal protection of the laws; and (4) bears no reasonable relationship
to any compelling State interest. The bill prohibits such denials of the
right to vote and directs the Attorney General to institute actions
against States or their political subdivisions when needed to implement
the purposes of the title.

We support H.R. 9020 because the denial of the right te vote to
citizens who have been convicted of a criminal offense remains as one
of the last major obstacles to the full enjoyment of that right by all
citizens of the United States. Through passage of constitutional
amendments subsequently ratified by the States, Congress has
eliminated voter qualifications based on race, sex, and wealth and has
extended the right to vote to all citizens 18 years old or older. Through
passage of the Voting Rights Act of 1965 and the Voting Rights
Amendments of 1970, the Congress has enacted legislation whose
objective is the enforcement of these constitutionally protected
rights. It is now most appropriate for Congress to end the denial of
the right to vote to former eriminal offenders.

Establishing a uniform standard for granting the franchise to ex-
offenders in Federal elections.

The Commission on Civil Rights believes that it is necessary for
Congress to act to guarantee the right to vote to former offenders.
Clearly, the States have an important interest in insuring the integrity
of their elections. But just as clearly the States cannot arbitrarily limit
the richt to vote, the most fundamental of all richts in a democratic
society. The disqualification of a voter convicted of a crime is con-
stitutionally permissable, if at all, only if the elements of the crime are
such that it may reasonably be concluded that allowing a person con-
victed of that particular crime to vote would constitute a direct threat
to the elective process. The Supreme Court is on record in several
cases, including one recent decision in which they have barred the
deprivation of the right to vote to a class of individuals because of
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some remote benefit to the State. It seems clear that an equitable,
uniform standard is needed to insure the right of ex-offenders to vote.

The adoption of such a standard would demonstrate the rational
relationship between the crime committed and the continued denial of
the franchise. It would also establish an exemplary standard for State
legislatures to follow with respect to State and local elections. H.R.
0020 would come close to establishing a uniform standard for Federal
elections by only permitting the disqualification of former offenders
who have committed an offense related to voting or elections.

I would like to talk about discriminatory effect of varying State
standards because State provisions restricting the voting rights of
citizens convicted of criminal offenses vary greatly. Many States
restore full voting rights to former criminal offenders after they have
completed their sentences. Colorado and Oregon disqualify only con-
victed felons who are confined to correctional institutions at the time
of an election. The ex-offenders right to vote is automatically restored
upon release from prison. In addition, New York and Illinois have
amended their disfranchising laws or State constitutions to auto-
matically restore the right to vote to former offenders following com-
pletion of their sentence.

Many States have provisions which establish general categories of
disfranchising offenses. These States generally establish the conviction
of a felony or other “infamous crime” as the basis for withholding the
richt to vote.

Some States have established particularized lists of disqualifying
crimes. The greatest majority of these listed crimes have no reasonable
relationship to voting or the electoral process. For example, article 2,
seetion 6, of the constitution of South Carolina disqualifies persons
from voting who have been convicted of burglary, forgery, robbery,
bribery, adultery, bigamy, wifebeating, housebreaking, receiving
stolen goods, breach of the trust with fraudulent intent, fornication,
sodomy, incest, assault with intent to ravish, miscegenation, larceny,
or crimes against the election laws. The fact that certain crimes are
selected by the States and labeled “infamous” and that the eriminal
conduct involved bears no reasonable relationship to the electoral
process and voting, operates indiscriminately to deprive the richt to
vote to all ex-offenders. Rehabilitated ex-offenders as a class have not
been demonstrated as a ¢lass to be unworthy of the ballot, nor is there
any showing of a State interest in continuing to deny this basic
constitutional right.

A second and more profound effect of varying State standards
exists with respect to minority group persons. In the past, States have
carefully selected disfranchising erimes in order to disqualify a dis-
proportionate number of black voters. The list of South Carolina’s
disqualifying crimes noted previously, undoubtedly reflects such a
discriminatory purpose. Such a purpose was clearly present in Missis-
<ippi, The Mississippi constitution did not disqualify murderers or
rapists from voting until 1968. Prior to that year, article 12, section 241
of the State constitution, only disfranchised persons convicted of
bribery, theft, arson, obtaining money or goods under false pretense,
perjury, forgery, embezzlement, or bigamy. In 1896, the Mississippi
Supreme Court described the intent behind the disfranchising pro-
vision in these words:
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By reason of its previous condition of servitude and dependence, this (the Negro)
race had acquired or accentuated certain peculiarities of habit, of temperament,
and of character which clearly distinguished it as a race from that of the whites—a
patient, docile people—but careless, landless, and migratory within limits, without
forethought, and its criminal members given rather to furtive offenses than to
robust erimes of the whites. Restrained by the Federal Constitution from dis-
criminating against the Negro race, the convention discriminated against jts
characteristics and the offenses to which its weaker members were prone.

The Commission would also point out that blacks and other minority
group Americans are arrested and convicted of serious crimes at rates
disproportionate to their representation in the Nation’s total popu-
lation. As early as 1965 The President’s Commission on Law Enforce-
ment and Administration of Justice stated that “. . . Negroes over 18
are arrested five times as often as whites for crimes of violence.” A
California Federal district court in Gregory v. Litton Systems, 316
F. Supp. 401 (1970), noted that:

Negroes are arrested substantially more frequently than whites in proportion to
their numbers. The evidence on this question was overwhelming and utterly
convineing. For example, Negroes nationally comprise some 11 percent of the
population and account for 27 percent of reported arrests and 45 percent of
arrests reported as ““suspiecion arrests.”

The Court held that a substantial and disproportionate number of
blacks are excluded from employment by the defendant’s policy of
denying employment to those with prior arrest records. The 1972
Uniform Crime Reports also support the fact that minority groups are
arrested for violent crimes out of proportion to their numbers in
society. This is particularly true for blacks and American Indians, who
respectively account for 30.1 percent and 2.0 percent of arrests for all
crimes and 39.2 percent and 0.7 percent of arrests for violent erimes—
yet blacks constitute only 11 percent of the population and native
Americans only 0.37 percent. Although the Uniform Crime Reports
do not record figures for Mexican Americans, the Commission’s
invesfigation in a report entitled “Mexican-Americans and the
Adminstration of Justice in the Southwest,” published in 1970, shows
a similarly high arrest rate among Chicanos in five Southwestern
States.

Although arrests do not always lead to convictions, if blacks and
other minorities are disproportionately represented among those
arrested, it is probably true that they are also disproportionately
represented among those convicted. Taking the 1972 Uniform Crime
Report figures which show about a 65 percent conviction rate (without
race breakdown), one gets a rather shocking idea of how disfranchising
prohibitions based on felony convictions affect minorities. The over-
representation of minority groups in State prison populations is further
evidence of the discriminatory impact of State disenfranchising
statutes.

While history and society clearly bear some of the responsibility for
the higher crime rates among black, brown, and red Americans, a
socioeconomie condition which is exacerbated by the absence of
adequate counsel and racism in the selection of jurors and pitifully
few minority group jurists—the existence of voting barriers based on
felony has a debilitating effect on all ex-offenders, which falls particu-
larly hard on those who are members of minority groups.
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Thus. even in those States where the lists of disqualifying crimes
were not selected with the purpose of disfranchising blacks, the use of
serious erimes unrelated to the electoral process to disqualify voters in
effect established an invidious racial discrimination against minority
citizens. We would suggest that the subcommittee investigate whether
State disfranchisement provisions have the effect of diseriminating
against minorities. Such an investigation might provide the statistical

basis for broader congressional action than is now contemplated in

H.R. 9020.
STATE ELECTION PROCEDURES

As the subcommittee is well aware H.R. 9020 only applies to primary
and other elections for President, U.S. Senator, Representative in the
Congress, or Delegate or Resident Commissioner to the Congress,
The denial of the right to vote to former criminal offenders in State
elections is equally deserving of congressional remedial action. There-
fore, the Commission recommends that the Committee on the Judiciary
consider expanding the scope of H.R. 9020 to also prohibit the States
from denying the right to vote in State and local elections to former
criminal offenders.

We believe that the Congress has the constitutional authority to
enact such an expanded prohibition. The Supreme Court’s holding in
Oregon v. Mitchell, 400 U.S. 112 (1970), establishes that Congress has
the authority to set the qualifications for voters in Federal elections.
The Court, however, declared unconstitutional Congress attempt to
require the States to lower the voting age to 18 in State and local
elections. The Court held that the power to set voter qualifications for
these elections was reserved to the States except when such State
powers have been curtailed by specific constitutional amendments.
Applying this exception, the Court held that Congress had the
authority under the enforcement clauses of the 14th and 15th amend-
ments to ban the use of literacy tests after Congress found that those
tests had been used to discriminate against the voting rights of
minority citizens. We believe that Congress has the authority under
section 5 of the 14th amendment and section 2 of the 15th amendment
to prohibit the disqualification of former criminal offenders from
voting in State and local elections if the Congress finds that State
disfranchising provisions have the effect and, at least in some cases,
were adopted with the purpose of discriminating against minority
volers.

The Supreme Court recently heard arguments in Ramirez v.
Richardson (Brown) No. 72-1058 on appeal from the California
Supreme Court. Ramirez raises for the Court’s consideration the
question of the constitutionality, under the 14th amendment’s equal
protection clause, of State constitutional prohibitions against voting
by ex-offenders who were convicted of “infamous crimes” but who
have completed their sentences and probationary period. Although we
understand the subcommittee’s caution in taking any action while
this issue is before the Court, the Commission believes that the adverse
effect of these State prohibitions on minorities warrants congressional
consideration of some action regardless of the outcome in Ramirez.

30-558—74
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The Voting Rights Act of 1965 establishes a clear precedent for
action in this area, where there was a congressional finding that
voting practices in certain States were carried out to prevent blacks
from exercising the richt to vote, or that those devices had the effect
of denying or abridging the right of any citizen to vote because of race
or color. If a similar finding ‘could be made regarding the reason for
the selection of disqualifying crimes or the effect of utlIMlng certain
crimes to disqualify former felons—there may be room for remedial
legislation. Such legislation would benefit all ex-offenders, even though
it was premised on “the diseriminatory effect of |l:~«qunhf\:mr crimes on
minority groups. The Commission, therefore, recommends that the
subcommittee investigate whether State disfranchising provisions
were enacted for the purpose of discriminating against minorities or
have that effect.

Mr. Chairman, T would hope along with my colleagues to respond
to any questions you may have.

Mr. KastenmErer. I appreciate your statement, Mr. Buggs. It
was right on point. I could not have hoped that you would make a
more useful statement in terms of this committee’s interest.

Because it has been a preexisting interest of this subcommittee,
and notwithstanding the Ramirez case, nonetheless, we want to
explore this area to see what prospectively might be accomplished
through legislation. And I might say to you this is my bill, and at
the outset 2 years ago, I did have in mind not only Federal elections,
but State and local elections as well.

Mr. Bugas. Yes.

Mr. KasteENmEIER. So I am grateful to you for your testimony.
It suggests that I should have ge: ared the bill somewhat more bros wdly
at the outset.

As I reexamine the bill, I also wonder whether perhaps those who
would deny or attempt to deny any person of his rights secured by
the title should be fined not more than $5,000 or imprisoned not
more than 5 years, or both.

Do vou think it might be a little bit harsh for a committee con-
f'l’]'nlf[l \\”h f'l]rl'(‘l'li('ll'l\".)

Do you think that is rather a harsh penalty?

Mr. Buaes. It is pretty stiff. I don't think there is any question
about that.

Mr. KastExmeier. Particularly insofar as this subcommittee is
not interested in long terms for offenders. Ceertainly, on this type of
offense, it occurs to me on reexamination, we may have been a bit
I\:lI':—~11.

Mr. Buges. 1 suspect since this is probably directed more at State
and local officials who insist on—who would insist on applying rules
in contravention of this act, a lighter sentence for such people might
suffice. A State or local official who generally holds some considerable
stature in his community, serving a far lighter sentence would have
almost the same effect of a person of lesser stature serving a greater
sentence.

Mr. KastexmeIeRr. I would agree.

It has been my view of the matters that have come before this
committee that, of course the voting franchise should be extended as
broadly as possible in this country. That is one of the major reasons
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for this legislation. And I ask for your remarks as to limitations not
only in terms of State and local elections which you have already
expressed yourself on but to other limitations in this bill. J

The limitation I refer to is other than an offense related to voting
or elections and to those who are not confined in a correctional institu-
tion. Is it unthinkable that those people, too, should still be able to
vote?

Mr. Buges. Mr. Chairman, we debated that at some considerable
length, the Acting General Counsel and Mr. Blakey and I, and at
one point we were persuaded that perhaps we ought to make such a
suguestion. We thought, however, that it might have been a little too
revolutionary at this point and to suggest in this testimony, oral
testimony, to the subcommittee, that we would certainly support that.
It might be easier to get it through the Congress, we felt, if we did it n
incremental stages.

Mr. Kastexmerer. | agree with that statement and I am speaking
conceptually when I ask you the question because 1 wonder whether
there is really a practical State interest any longer in denying a person
the right to vote even though that person was engaged in a mammoth
voting fraud. The point being that it scarcely seems in the State’s
interest to deny that person’s ability to vote thereafter. Would you
not agree?

Mr. Buaas. I would agree. I would agree.

Mr. Kastesmeier. The other is a more practical problem of
institutional voting. If we assume that offenders, exoffenders, might
vote on the outside, what about those in the inside? Except to the
question of whether their residence for purposes of where they are
incarcerated is at the prison site and they would thereby, as many felt
was.the case with the universities if we lowered the voting to 18, would
overwhelm the precinct or voting district. So excepting for local
elections, what is the real State interest in denying those presently
incarcerated from voting?

Mr. Bucas. I am not sure that there is any reasonable State interest.
[ would say one other thing, though, Mr. Chairman. I think [ am
probably accurate in stating that a large percentage of the people who
inhabit the prisons throughout this country are individuals who for
whatever socioeconomic and cultural reasons have not really been the
people who exercise the right of franchise to the extent we would like
to see them, although the 111-1)|‘i\':i!inn of the |'ij_r||t to vote for such
people certainly does not help that situation any when they get out.
If prison represents a rehabilitating institution, which unfortunately
many times it does not, and if one of the responsibilities of all such
institutions is to try to make better citizens out of individuals certainly
the first thing that the prison needs to do is to teach people how to
exercise the right of citizenship. To say that in such a situation the
State is denying to a felon the most important element in being a
citizen is to make it impossible, certainly, when that person gets out,
to believe that the State cares about him in any sense. And here is an
excellent opportunity, it seems to me, for the State to do something
that society in general has not been able to do outside of the prison,
and that is to make offenders not only aware of their responsibility,
but to assist them in discharging it.
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Mr. Kasrenveier. I would agree with you. Actually, we tend to
characterize our prison populations as comprising largely the young,
the educationally deprived, the disadvantaged, the poor, and minority
groups. As you say, many of these people are alienated from the
political process partly because they may be in some cases too voung
to exercise it or otherwise not in a position to exercise it. But for the
first time we would be able to bring them into the system,

Mr. Buaas. Sure.

Mr. Kasrexveisr. At least symbolically, through having them vote
for certainly most offices il not local offices, and part of the prison
system could be as you suggest to give them a stake in the national
political system which apparently they have offended in some respect
previously or which has offended them perhaps through omission.

So that is something which I think we might well look at, keeping
mn mind that practically this may not now be realizable but I think it
ought to be the goal eventually if we are interested in a truly universal
franchise to vote and everybody having the occasion to participate in
our Nation’s political processes.

Thank you.

I now yield to the gentleman from Massachusetts.

Mr. DriNan. Thank you, Mr. Chairman, very much, and Mr.
Buggs, thank you for your testimony.

The bill says that those who shall be precluded are those who have
committed an offense related to voting or elections and I have grave
difficulties making this exception. I assume that Maurice Stans and
veople like that who laundered campaign funds would be disbarred
}l'(:m voting forever because that relates to votine.

Come markup time, I move we delete that. This numbeér would be
infinitesimally small and we just don’t know what it means.

But let me ask you about Richardson v. Ramirez. Following you,
we are going to have testimony from the Department. of Justice which
in my judgment is a copout saying this committee should wait until
we hear the result of Richardson v. Ramirez and you say in your
testimony you impute some hesitancy to this committee.

I don’t have any hesitancy and I just for the record want to correct
that. I have no hesitancy in moving forward and I think, win, lose, or
draw on that case in the Supreme Court that this committee should
enact the bill that has been pending before us for some time.

You say on page 9: “Although we understand the subcommittee’s
caution in taking any action while this issue is before the court,”-
this is at the bottom of page 9—I as one member of the committee
have no caution in this respect and I do not like you to be saying that.
I want the U.S. Commission on Civil Rights to come forward cl arly
and say what you said here so powerfully.

Would you say Richardson v. Ramirez is totally irrelevant to the
legislation here?

Mr. Bugas. I will ask our acting general counsel to respond.

Mr. Guick. Father Drinan, I would say it is not irrelevant. It
would certainly indicate what the court is thinking about. I would
not see the court’s reversal as meaning that Congress should not
proceed with the legislation.

Mr. Drinan. Therefore, it is irrelevent.

Mr. Guick. Pardon?

Mr. Drinax. It is irrelevant.

Mr. Gurick. It is irrelevant in the sense that——




Mr. Drinan. That is what I want. It is irrelevant.

Mr. Grick. Yes.

Mr. Drivan. And the testimony of the Department of Justice is
totally irrelevant, too. When they say we should wait, they come and
caution this committee to wait until we get the results on that and I
just want to repudiate ahead of that time that particular copout.

Now, Mr. Buggs, would you go so far, and I wonder if the U.S.
Commission has to testify—I am sure you do—on the impact of
other forms of diseriminatory legislation against ex-felons, in employ-
ment, in licensing, in loaning money or getting money from agencies,
Has the U.S. Commission ever prepared a whole catalog of these
statutes that ]]l:il‘i‘ these disabilities on ex-felons?

Mr. Bugas. Not to my knowledge, Mr. Drinan. I know of my own
personal knowledge, because on occasion I served as a deputy probation
officer, of the great liabilities placed upon ex-felons in connection with
all kinds of things that we take for granted as we move about as
citizens. But in direct answer to your question, I do not believe that
the Commission has done that. We are just now as you may know
involving ourselves in a very wide ranging study of prisons of the
United States under our jurisdiction in the field of administration of
justice, the first part of which has been, or is a study of the institution
itself. The next study will be with respect to what happens to the
prisoners after they get out of prison, so that this is our first foray
imto that area and I am sorry that we could not give you——

Mr. Drixan. All right.

I would just like to share with you and also with the Chairman that
I think in due course we should prepare a bill of rights for ex-felons,
that it seems to me that the statutes may have been well intended a
century ago, but I do not see any rationale now or even then for them
and, Mr. Chairman, I would suggest that with the collaboration of
every ageney that can give us input that we ought to draw up this bill
of rights for ex-felons and say that at a moment in time any disabil-
ities should just vanish.

Thank you very much, Mr. Buggs, for your testimony.

[Subsequently, by letter dated February 1, 1974, Mr. Buggs sub-
mitted additional information and a revised statement which appear
at p. 115]

Mr. Buaas. You are quite welcome. Thank you, gentlemen.

Mr. Kastesueier. I think Congressman Cohen has a question or
two for you, unless counsel can pose questions for Mr. Cohen.

Mr. MooxEgy. One of the questions I believe relates to the definition
of “correctional institutions.” As you read that definition, Mr. Buggs,
does it include halfway houses, and if not, should it?

Mr. Buggs. I would think that it does not include halfway houses.
They say for the confinement. People are not generally confined in
the strictest sense of the word in a halfway house.

Mr. Mooxgy. Should these people be allowed to vote? I mean, if
the bill as drafted were enacted?

Mr. Buaas. Well, if we have taken the position as 1 think in answer
to the Chairman’s question that people who are incarcerated in an
honest to goodness prison ought to have the right to vote, certainly
people in the halfway house ought to, surely, and perhaps that should
be made clear.

Mr. MooxEgy. Thank you.

Mr., Kastenmeier. 1 recognize the gentleman from Maine.
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Mr. Corgen. Thank you, Mr. Chairman.

I just would like to support the Chairman’s statement about the
interests of this committee and that of the Chairman in your statement
and what we are trying to accomplish. I would perhaps offer one
contradiction to Father Drinan who frequently rushes in where angels
fear to tread. Apparently he has some divine help in that matter as
well. But 1 am not quite as quick to rush in as Father Drinan is without
at least an exploration of the basis by which we could undertake to
impose such a rule upon the States.

On page 9 of your testimony you indicate that under this Supreme
Court decision, we could impose this legislation on the States because
disenfranchising provisions discriminate against minority voters. It
seems to me that we may have a great deal of difficulty establishing
that proposition. We have some testimony coming up from Senator
John Dunne of the American Bar Association which very clearly
points out that most of these statutes were passed long before blacks
or other minorities were even voting or had the right to vote, and
historically these were imposed under what we now consider to be an
obsolete penal system of just purely punitive action against anyone
who committeed a crime. I think we would have a great deal of
difficulty on that basis,

But secondly, I would like to ask your opinion, about the difficulties
that we will encounter inevitably if we pass the bill as applying only
to Federal elections or if we were to attempt to impose it on the States?
Assuming we cannot constitutionally impose it on the States, we then
have a bill which provides that we cannot disenfranchise ex-felons in
Federal elections. ll perhaps should direct this to the chairman as well,
we should at least be aware of the procedural complications that State
officials are going to have when vou set up a national election listing
the President, Vice President, Senators, and Congressmen on one
ballot and then listing State officials on a different ballot. How would
they supervise it?

I think we ought at least to be cognizant of some of the major
pl'nh]('m.-'. encountered.

Mr. Kasrexyeier. I think that is a problem, if my friend will
vield. It is one I believe we faced before in general voting rights.
Before 1965 the Voting Rights Acts and the titles in other Civil
Rights Acts did not apply to State and local elections, as I recall.
Consequently, those States, particularly Southern States, had to
make distinctions and this was true, I think, even in the poll tax
qualification. Poll tax qualifications constitutionally were lifted for
Federal elections only at one point. So States have in the past had to
distinguish if they chose to between the Federal and State elections
or Federal and local elections for certain purposes. So there has been
some experience with this in the past.

But I would agree it is an undesirable situation. It would be pref-
erable that the limitation on the right to vote be universally lifted
with respect to Federal, State, and local elections.

Mr. Conexn. I think from a uniformity point of view it would be
desitable to have a uniform policy, but again assuming we cannot
constitutionally do that, it seems to me that we are going to have
difficulty establishing that existing statutes were enacted for the pur-
pose of discriminating against minorities. I think history would not
demonstrate that.
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Mr. Buaas. 1 disagree. I think two things. History does demonstrate
that at least in some States, almost the whole purpose of such dis-
qualifying requirements were made in order to keep blacks from vot-
ing. We quoted, for example, the statements of the Supreme Court in
Mississippi in connection with the law there and suggested that in
South Carolina and perhaps in other Southern States, and I am sure
if we looked very hard we would discover things of that nature.

Mr. Conex. Would you have the specific dates, for example, upon
which the statutes were enacted and could you furnish to the com-
mittee the various States and the time the statutes were enacted which
would prohibit voting?

Mr. Bucas. Yes, sir. We will be glad to provide you with that in-
formation.

Mpr. Conex. I think that would be helpful to us.

Mr. Bugas. I pointed out in my testimony that in 1969, the Mis-
sissippi Supreme Court deseribed the intent behind the disenfranchis-
ing position in the words which were quoted here. But aside from that,
Mr. Cohen, I think we all know that courts have ruled—and the Acting
General Counsel can correct me if I am wrong—that if an act has the
cffect of being discriminatory in its application, that remedial action
can also be taken. The plain fact is, as many of us know, particularly
those of us who have been involved in problems of eivil rights and
human relations for a long time, minority group people, whether guilty
or not, are arrested much more frequently than persons of the majority
oroup and in many instances are convicted more frequently and
easier. The inability of such people, poor people in general, to obtain
counsel from their own resources mitigates many times against equal
justice being provided.

I recall, for example, during the Watts riots I was the director of the
Human Relations Commission for Los Angeles Clounty. We discovered
one instance in which one black young man, 23 years old, had been
arrested 19 times in 1 week, Hil)lpi_\' because the ]I(I“.l'l' had the lil"-('l'ill-
tion of a black man around 20 to 25, 6 feet tall, with a bush. Well, vou
know, almost anyone in Watts could have been arrested.

In addition to that, 40, by our count, young men were arrested for
one crime that was reported to the police.

[f those kinds of things happened then—they happened prior to
that time, and they do continue to happen, and if it is true that because
of one’s place in society, because of race, religion, or sex, because of
his status, he is subject not only to arrests for eriminal offenses but
conviction for those offenses for whatever reason, disqualifying actions
in terms of voting, falls with particular difficulty and particularly
hard on such classes of people and I think our General Counsel will
support the contention that the Congress has made findings of that
kind based upon adequate statistical information and thereby fell
under the constitutional—it made it possible for the Congress to
provide relief on that basis, and we feel that the same thing could be
true in connection with State election laws.

Mr. Congn, I would assume that vour position during the argu-
ments and debates in Oregon v. Mitchell was not that the statutes
which prohibited 18 year olds from voting were enacted or enforced
for the purpose of depriving minority voting.

Mr. Buaes. No.
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Mr. Conen. I simply point out in my own great State of Maine we
seem to be far ahead in the field of penal reform. Our constitution
provides that the legislature may enact laws excluding from the right
of sufferage for a period not exceeding 10 years all persons convicted
of bribery in any election or voting in any election under the influence
of a bribe. To my knowledge the legislature has never enacted such
legislation. It has the power under the Constitution but never have
])zh--.t‘l! laws to that effect.

Thank you very much.

Mr. Ramssack. No questions.

Mr. Drinan. Mr. Chairman——

Mr. Kastrenueier. Mr. Drinan.

Mr. Drinan, One further question, Mr. Buggs. Moving forward,
looking forward down the line a little, I think that penology is moving
very fast and what you have eloquently recommended this morning
was recommended by the American Bar Association as far back as
1964. Twenty-five States now have laws that automatically restore
voting rights at the end of the sentence upon release on parole. Would
yvou suggest that the committee might look forward and say we ought
to wipe out all laws that touch upon the voting rights of persons even
il they are convicted felons in confinement? Isn’t that the modern
trend? Wouldn’t you feel that in 5, 10 years that will be the law, that
the penology will say that it is |i:-1unln e of a person’s psyche to take
this basic (l\]] nghl away and that it is better to let the felon have it
even in prison?

Mr. Buaas. I would certainly hope sometime in the not too distant
future that position would prevail and I would urge this subcommittee
to start the ball rolling in that direction.

Mr. Drinax. Thank you very much.

Mr. Kasrexmeier. The committee appreciates your appearance
this morning, Mr. Buggs, and that of your colleagues, Mr. Blakey and
Mr. Glick.

Mr. Bugas. Thank you very much, sir.

Mr. Kasrenmarer. Next the Chair would like to call Hon. Mary
Lawton, Deputy Assistant Attorney General, Office of Legal Counsel,
Department of Justice.

TESTIMONY OF MARY LAWTON, DEPUTY ASSISTANT ATTORNEY
GENERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE

Ms. Lawrox. Mr. Chairman, the committee obviously has the
testimony. Do you want me to read it or

Mr. Kasrexyvater. Because it is short, I would weleome your read-
ing it to the committee so we all have a common point of reference.

[Ms. Lawton’s statement appears at p. 118.]

Ms. Lawrox. Mr. Chairman, we find it somewhat awkward to
testify with respect to H.R. 9020 at this time when the question to
which it is addressed is pending before the Supreme Court, Ramirez v.
Richardson, No. 73-324, which has been alluded to. The only recom-
mendation that the Department of Justice can make with respect to
the bill is that Congress withhold any action until the Ramirez case is
decided and the state of the law becomes clearer.




21

H.R. 9020 would prohibit States from denying the right to vote in
Federal elections to persons convicted of eriminal offenses, except
offenses relating to voting or elections, unless the convicted person is
currently incarcerated. It recites as the premises for Federal action in
this area that (1) the exclusion of convicted persons from the franchise
by the States abridges an inherent constitutional rieht to vote, (2)
bears no reasonable relationship to eriminal offenses, (3) denies due
process and equal protection, and (4) bears no reasonable relationship
to any compelling State interest. The bill would authorize the At-
torney General to bring suit to enforce its provisions before three-judge
Federal courts.

While we consider it inappropriate for the Department to take a
position with respect to the constitutional authority of Congress to
enact this proposal while the question of the constitutionality of dis-
enfranchising ex-felons is before the Court, the following deseription
of past case law may be of some assistance to the committee.

The practice of barring convicted persons from the vote dates from
the earliest days of this country but it was rarely challenged in the
courts until quite recently. In 1967 the second circuit considered the
issue in connection with the dismissal of a suit and refusal to convene a
three-judge court to hear a challenge that the New York law barring
ex-felons from the vote constituted a bill of attainder and violated the
eighth amendment prohibition on cruel and unusual punishment.
Green v. Board of Eleetions, 380 F. 2d 445 (C.A. 2, 1967). The court
dealt rather summarily with these contentions, citing the historic
practice of excluding ex-felons from the vote and the recognition of this
practice in section 2 of the 14th amendment:

lepresentatives shall be apportioned among the several states aceording to
their respective numbers, counting the whole number of persons in each state,
excluding Indians not taxed. But when the right to vote at any election for the
choice of eleetors for President and Viee President of the United States, Repre-
sentatives in Congress, the Executive and Judicial officers of a st or the mem-
bers of the Legislature thereof, is denied to any of the male inhabitants of such
state, being 21 vears of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or other crime, the basis of repre-
sentation therein shall be reduced in the proportion which the number of such
male citizens shall bear to the whole number of male eitizens 21 yvears of age in
such state,

The court then concluded that the lack of substance in the claim of
unconstitutionality of the New York law was “sufficiently obvious”
that there was no need to convene a three-judge court.

A three-judge court was convened in Beacham v. Braterman, 300 F.
Supp. 182 (S.D. Fla. 1969), where the Florida law was challenged on
the ground that denying the franchise to some ex-felons while permit-
ting those granted a discretionary pardon the right to vote violated
the inherent rights of citizenship, equal protection of the laws and due
process. The court rejected the various contentions, again relying on
the historie practice, earlier court decisions, and section 2 of the 14th
amendment. This decision was summarily affirmed by the Supreme
Court, 396 U.S. 12.

Similarly, in Fincher v. Seott, 352 F. Supp. 117 (M.D.N.C. 1972), a
three-judge court rejected the contention that the North Carolina
ban against voting by ex-felons violated the Eighth amendment and
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the equal protection clause of the 14th amendment. With respect to the
latter contention, the court cited section 2 of the 14th amendment and
the eases relating thereto and observed :

We think that a state may constitutionally continue the ‘historic exclusion’ of
felons from the franchise without regard to whether such exclusion can pass
muster under the equal protection clause.

The decision was also summarily affirmed by the Supreme Court,
411 U.S. 961.

This same equal protection challenge to the exclusion of ex-felons
is the question on which certiorari was granted in Ramirez v. Richard-
son, 9 Cal. 3d 199, 507 P. 2d 1345 (1973); the lower court’s decision
there was styled Ramirez v. Brown.

The case has been argued and is now awaiting decision. In our view
it would be unwise to proceed with legislation such as H.R. 9020,
which is premised in large part on section 1 of the 14th amendment,
until the Supreme Court decides Ramirez and provides additional
insight into the legal issues involved, perhaps clarifving the impact of
its summary affirmances of Beacham and Fincher. Since Ramirez has
already been argued the delay should not prove substantial.

Mr. Kastenmeier. Thank you, Ms. Lawton.

Do you have any view apart from Ramirez v. Richardson whether
there would be any constitutional rli”iﬂlh_\ in (‘.‘Lp:llu“]t;: the coverage
of the legislation to include State and local elections as well as Federal,
on that point only?

Ms. Lawron. As near as we can ascertain what Oregon means, and
that is not very nearsince there are five separate opinions, there would
be some question about extending it to State and local elections. T think
it would depend a great deal on the findings, however, Mr. Chairman.

Mr, Kastenmeier. Before the pendency of Ramirez v. Richardson,
did the [)i‘pm‘mwnl of Justice have a }msili:m -

Ms. Lawrox. Not to my knowledge.

Mr. KasTENMEIER [continuing]. On this question?

After Ramirez v. Richardson is disposed of, and I take it the Depart-
ment of Justice is not a party to that suit in any connection—

Ms. Lawroxn. No.

Mr. Kasrenueier [continuing]. Do you expect the Department of
Justice will have a position?

Ms. Lawron. 1 should think so, yes. It would be a matter of—well,
first, reading whatever is said in Ramirez and then taking a position as
to whether or not we think Congress can enact such legislation and if
so, what kind.

Mr. Kasrexusier. I take it that while this may be a general
practice of the Department, it is not followed in every case, is 1t, that
you withhold an opinion on matters that are in pendency before the
Court? Aren’t there some situations in which the Department of
Justice must, because of the interest of the United States, offer an
opinion, whether or not a matter is before the Supreme Court?

Ms. Lawroxn. In cases in which we are not involved this may be the
situation. Otherwise, we are prohibited.

Mr. KastenMEIER. But you are not involved in this case.

Ms. Lawron. No, we are not involved in this case.

Mr. KastexMEIER. You are not forbidden to offer an opinion.

Ms. Lawrox, No. We simply do not know what the state of the law
is and hope that Ramirez will clarify it.
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Mr. Kastexameier. But in that regard, do you not have a point of
view with respect to what the law ought to be?

Ms. LawTox. I think in this particular instance, that is, in the whole
franchise area, what the Congress can do in terms of changing State
qualifications, we do not have a position.

Mr. Kastexumuier. 1 vield to the gentleman from Massachusetts,

Mr. Drixax. Thank vou very much for your testimony. As is
well known. this bill has Been approved in prineiple by two prestigious
national commissions, set up by two Presidents. The National Ad-
visory Commission on Criminal Justice reported just last October.
Secondly, by the President’s Commission on Law Enforcement and
the Administration of Justice. It has been endorsed by the American
Bar Association and is contained in the model penal code of the
American Law Institute. It is highly recognized by the National
Commission on Uniform State Laws and in the Uniform Act on the
Status of Convicted Persons this is strongly recommended.

How can vou say the Department of Justice doesn’t know what is
the view?

Ms. Lawrox. T don't believe that any of them have taken a posi-
tion, with the possible exception of the American Bar Association
position today, with respect to a Federal statute changing the State
qualifications. As a policy matter, whether States ought to do it, is
one very different question from whether Congress can do it by
lewislation alone. This is the question we are addressing.

Mr. Drixnax. Congress clearly ean make the qualifications for
p:tl'lif'ip:lrinn in Federal elections.

[t is very clear, it seems to me, from the Milchell case. What does
Mitehell mean if it doesn’t mean that?

Ms. Lawrton. As near as 1 can tell, what Mitehell means is that
nine good judges can find five different reasons for voting a different
Wiy on

Mr. Drinan. But the rule is clearly that Congress may spell out
who may vote in a Federal election.

Ms. Lawtox. No. I think it is not clearly that. Justice Black says
Congress can set the qualifications for Federal elections, yes, but he
speaks only for himself. Three of the Justices turn on a finding of
discrimination in literacy tests and the protection of the right to
travel and say Congress cannot otherwise set constitutional require-
ments for voting unless it is implementing some specific right.

Mr. DrinaN. As the——

Ms. Lawrox. You have Justice Harlan saving they can’t do it,
period. You have five opinions on the majority. There is no single
opinion on the Court.

Mr. Drinay. Did the Civil Rights Division think of participating
as amicus in Richardson v. Ramirez?

Ms. Lawrox. Not to my knowledge.

Mr. Drinan. If not, why not?

Ms. Lawtox. I believe it is the practice, and I am not involved
in Supreme Court practice, to go in on a State case only when re-
quested by the Court, which was not done.

Mr. Drinax. They may go in any time they want to.

Ms. Lawrox. Oh, no. We may request the Court to hear us but
it is up to the Court whether we go in or not.
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Mr. Drinax. Did anybody recommend that the Civil Rights Di-
vision take a position and go in on Rickardson v. Ramirez in order to
implement the basic right of ex-felons to vote?

Ms. Lawron. Not that I know of.

Mr. Drinax. Who would know?

Ms. Lawron. Well, I have asked the man in the Civil Rights
Division who heads the appellate section and he is unaware of any such
request, so unless it was discussed orally with the Assistant Attorney
General in charge of the division, I don’t know.

Mr. Drinan. What do you think of my characterization of your
testimony as a cop-out by the Department of Justice? Not by yourself.

Ms. Lawron. Well, Congressman, I disagree,

Mr. Drinan. What?

Ms. Lawroxn. I disagree. I think we have an obligation to the
Congress in discussing matters——

Mr. Drinan, To tell us to be cautious?

Ms. Lawron. In matters of constitutional law to tell you what we
think the Constitution says.

Mr. Drinan. Well, you are not telling me what it says. You are
saying we don’t know 1t until Ramirez comes down.

Ms. Lawron. That is right.

Mr. Drivax. Why did you come at all? We are lawyers. We know
enough to be cautious,

Ms. Lawrox. You understand——

Mr. Drixan. Do you think your testimony is helpful to us? It
doesn’t help us at all.

Ms. Lawroxn. No, which is why

Mr. Drivan. Why did you testify on it, then?

Ms. Lawron. Because the committee insisted I appear.

Mr. Drinax. Who wrote the testimony?

Ms. Lawron. I did.

Mr. Drinan. Thank you.

Mr, Kastesmeier. The gentleman from Illinois, Mr. Railsback.

Mr. Ramssack. I would be interested in your own personal views,
that is if you care to express them. Do you think perhaps there should
be a distinetion between Federal elections and State elections?

Ms. Lawron. Some judges have made some distinetions some-
times, The Constitution still says the State will set the qualifications
for voters. Obviously, that line is not a definitive one. There are some
instances where Congress properly strikes down the State qualifica-
tion, particularly where that State’s qualification is diseriminatory.
But where the line is I just have no idea. I am so totally confused by
the recent decisions in this area, including the three referred to here,
that I have no idea where the law is between Federal and State,
between congressional setting of

Mr. Ramssack. Well

Ms. Lawrox [continuing]. Qualifications,

Mr. RaiLssack. For instance, my recollection is that it was in the
Katzenbach v. Morgan case where they actually upheld the law that
struck down a p:ll‘iii'll]:!t‘ State statute, a ]ilc‘i'zu'_\' test statute, 1
believe.

Mr. Mooxey. The literacy tests as they were applied to Puerto
Ricans in New York.
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Mr. Rarussack, That is right. The Court upheld the Voting Rights
Act of 1965, which had the effect of overturning the New York State
English literacy test as a qualification for voting as applied to Puerto
Ricans.

You referred to Oregon v. Mitehell which did uphold the 18-year-old
richt to vote statute for Federal elections but not in State elections.
I am just wondering from your own personal viewpoint why you
believe that in this particular area it is not right that certain persons
who have committed a felony in one State may be permitted to vote
in Presidential and congressional elections and yet in another State
they are not permitted to vote. I personally have trouble with that.

Ms. Lawron, With the fact as you state it, ves. With Congress
doing something about it is where I have the difficulty.

Mr. RamusBack. I mean why should we have to wait for the Ramirez
case to be decided before acting?

Ms. Lawron. Well, the general premise upon which congressional
action in this area is |~n|m.|||\ based, and I will grant you there are
judges going in other directions in both the Uur;-m case and Kafzen-
bach case, but the general authorization is found in section 1 of the
14th amendment. Where that premise has been considered by Federal
courts with one exception that is difficult to interpret because they
dealt with a particular State law, the answer has been section 1 can
not apply because section 2 ex Im\ﬂl\ recognizes the right to disen-
franchise ex-felons in the State. And this has been the argument. If
section 1 is not available to the Congress as a basis for authorizing a
right to vote in Federal elections, then 1 have some question what
might be available.

Now, Justice Black would say section 4 of article 1 is available.

Mr. Ramseack. You mean under the equal protection clause of

Ms. Lawrox. Either equal protection or privilege and immunity
due process. The three have all been raised in the State cases.

Mr. Ramssack. Usually it is equal protection, isn’t it?

Ms. Lawron. Well, in Oregon, Justice Douglas talks of privileges
and immunities. Three of the Justices talk of equal protection. I
believe it is White, Brennan, and Marshall. It is hard to say. It is
very difficult to say. But the specific question has been raised twice
before three-judge courts in this instance and the Supreme Court
has summarily affirmed.

Now the Supreme Court has taken a very scholarly California
opinion on the subject which details the test under equal protection
from the earliest times until the present day and has granted certiorari
on it. Why, we don’t know. That can only mean four Justices wished
to consider it—it can mean more than that.

Mr. Rainssack. What was the State court findings?

Ms. Lawron. The State court finding was that section 2 notwith-
standing, section 1 of the 14th amendment invalidates a State law
which disqualifies ex-felons from voting.

Mr. Drivax, Would the gentleman vield?

If the Court reverses Ramirez, we can still enact H.R. 9020, would
you agree?

Ms. Lawrox. That would depend on the premise. If you enact on a
section 1 premise and the Court says section 2, throws section 1 out,

I doubt it.

b




Mr. Drixan. That is a small point. Mr, Buggs said Richardson v
Ramirez is totally irrelevant to the enactment of H.R. 9020. What
the Supreme Court says in Richardson v. Ramirez is totally irrelevant.

Ms. Lawron. I disagree.

Mr. Drinan. Prove it.

Ms. Lawron. You can’t prove why people disagree.

Mr. Drinan. No matter what Ramirez says 1 am going to push
through H.R. 9020 and it will go through Congress. No matter what
they say it will not have any relationship to the enactment of con-
stitutional power in H.R. 9020.

Ms. Lawron. I disagree. I think first of all you do not have a major-
ity in Oregon uullf'utmtr any particular bases for Federal action.
You have different judges finding different bases, some of which would
not be affected by Ramirez, some of which would. So I think it depends
entirely how the opinion in Ramirez is written.

Now, of course, Congress can say the Supreme Court is wrong,
There 1s no question about that. But as a lawyer, 1 don’t think I
should.

Mr. RausBack. Isn’t there a question as to whether it would have
to be done by a constitutional amendment?

Ms. Lawron. Yes. There is no doubt Congress can do it by the
constitutional amendment process. No question there.

Mr. Ramussack. Frankly, I would like to support the legislation
because I do think that there are built-in discriminations because of
the application of different State laws and 1 think voting rights are so
important. I want to support this legislation. I was just interested in
vour personal views and I also found your observations about the
pending case very helpful because I have not studied that case.

Mr. Kastexmeier. The gentleman from Maine, Mr. Cohen,

Mr. Congn. Thank you, Mr. Chairman.

What is the status of the Remirez case? My understanding is that
it has been briefed and argued before the Supreme Court and is now
awaiting a decision.

Ms. Lawron. Yes. It was argued the first week in January, the
first week of court.

Mr. Cougn. As a practical matter, what do you see is the difficulty
in this committee, subcommittee, the full Judici dary Committee, the
full House and full Senate voting a measure which even \tl]}.~¢'(|lll‘ni|.\'
might come down from the court? Let's assume that the Court
decision could come down tomorrow and rule on the Ramirez case. It
could be next September. But as a practical matter what real t|l”ll ulty
is there? This Congress can go on record as a moral leader. We have
to take that moral leadership from time to time. Let's suppose, for
example, we pass the bill and the Ramirez decision is not as clear as
vou might like to see it. You say you can’t tell the state of the law
now because yvou have got a 5-3 split. Suppose we have another 5-3
split? Again Congress is taking some lead in this particular area, an
agreed nebulous area, but assuming they rule it to be unconstitutional
or they overrule the California decision. What harm is done in Con-
gress serving as a model to the rest of the States that this is the
direction we think we ought to go?

Ms. Lawrox. The only harm or the prime harm would be in the
confusion that might result in the election if—

Mr. ConEen, It might—
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Ms. Lawron [continuing]. it would ultimately be found, for example,
that Congress could not do this and Congress had in fact told the
States that their restrictions were overruled.

Mr. Conen. So there would be a suit filed in a State challenging
the constitutionality of the Federal statute.

Ms. Lawroxn. It might be decided ahead of time like Oregon was
decided before the election. 1t might not.

Mr. Conen. That is a possibility but the other possibility is if
Congress does set this standard saying we think it is fundamentally
wrong within the meaning of the Constitution, our interpretation of
the Constitution, that we might serve as an impetus for other States
toreexamine their own laws and say we think that they are correct. There
is no nexus, no connection between a violation of the law pertaining
to, say, larceny or some other offense, and a person’s civil right to
vote, and that one cannot be tied to the other. Would you think we
would serve a valid function going ahead and dsserting this kind of
moral leadership throughout the States?

Ms. Lawron. Well, I have a lawyer’s prejudice against doing
anything that I think from the oufset cannot be done legally, but
aside from that, the State legislatures, the bulk of them are meeting
now, will not meet again until 1974 as I understand it, and may well
be out of session when Congress enacts such legislation.

Mr. Conen. We might have this bill enacted far before the Supreme
Court decision comes down.

Ms. Lawron. Yes, indeed.

Mr. Congn. In that case it would serve as a model for these States.

Ms. Lawron. It would.

Mr. Cougxn. That is all T have. Thank you.

Mr. Kastenmeier. 1 have one other question for you and that is,
Ms. Lawton, you are a representative of the Department of Justice in
which the Bureau of Prisons is situated. In that context, do you think
it might be beneficial for Federal prisoners, ex-prisoners, ex-felons, in
Federal institutions—do you think it might be beneficial or rehabilita-
tive for them to have the right to vote as a class?

Ms. Lawron. I just simply cannot address myself to that, Congress-
man, other than say I know the Bureau of Prisons takes the general
position that community involvement is good for their prisoners as a
general proposition. On the specifics of the vote, I don’t know.

Mr. Kastexnueier, Well, that is one thing you might be aware of
because it is in vour Department and it relates to the question before
us today.

The gentleman from Massachusetts.

Mr. Drixax. I would just like to ask Miss Lawton, the U.S. parole
officials, do they have any position or did you check with them before
hand?

Ms. Lawroxn. The Board of Parole? I did not check with them. I
do not know.

Mr. Duinan. This is the central key question. Who makes up the
yolicy or the nonpoliey that you give to us this morning? I note that
Mr. Durham from the Department of Justice is sitting here all morn-
ing. I don't know why. But it seems to me we have a right to a better
position by the Department of Justice. This is a nonposition. This is
warning us to be cautious and giving us no position at all, no leadership.

Who makes up the policy? Who decided what was to be said today?

Ms. Lawrox. Well, I think vou know the general system,
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Mr. Drixaw. I really don't. It is chanos. We have never been treated
this shabbily by the Department of Justice, frankly.

Ms. Lawron. I am sorry that you view it as shabby. I don’t. I
reallv think——

Mr. Drixan. We have no pesition from you. You don’t know what
the parole people feel. You don’t know what the Federal officials with
22,000 people in prison want for their ex-felons and we just wanted to
get some moral support for what Congressman Cohen says is the moral
leadership we are trying to exercise here.

Mr. Conex. Will the gentleman yield? I think you are taking undue
advantage of the witness. She is coming to us expressing a legal opinion
a matter of policy on the part of the Department of Justice. They do
not wish to intervene and make recommendations on a purely State
matter that is now before the courts and I don’t consider that to be a
nonpolicy judgment on their part. If you ask her a personal opinion
that is one thing, but I don’t think she can be held accountable for the
Department. I don’t think they treated us shabbily.

Mr. Kasrexuzier. Well, I think the point has been made. In any
event, we are glad you are here this morning, even though perhaps your
testimony is not as illuminating as we might wish, and we hope you
will come back some other time.

Next the Chair would like to call Senator John Dunne, who is a State
Senator from New York. Senator Dunne is representing the American
Bar Association today. He is certainly no stranger to the Congress.
He has testified before the House Select Committee on Crime and in
his own State of New York has sponsored many measures relating to
penal reform and criminal justice. His reputation indeed precedes him
not only in his own State of New York but nationally and we are
very pleased and grateful, Mr. Dunne, for your coming here this
morning to represent the American Bar Association.

TESTIMONY OF JOHN R. DUNNE, STATE SENATOR, STATE OF NEW
YORK; MEMBER, AMERICAN BAR ASSOCIATION COMMISSION ON
CORRECTIONAL FACILITIES AND SERVICES; ACCOMPANIED BY
RALPH H. LOWENSTEIN, ASSISTANT DIRECTOR, ABA RESOURCE
CENTER ON CORRECTIONAL LAW AND LEGAL SERVICES; AND
DANIEL L. SKOLER, STAFF DIRECTOR, AMERICAN BAR ASSOCIA-
TION COMMISSION ON CORRECTIONAL FACILITIES AND SERVICES

Mr. Duxye. Thank you, Mr. Chairman, members of the sub-
committee,

Before I proceed with my remarks I would like to introduce two
men accompanying me here this morning. Sitting on my left, Mr.
Daniel Skoler, the staff director for the ABA Commission on Correc-
tional Facilities and Services, and on my right is Mr. Ralph Lowen-
stein, who is assistant director, ABA Resources Center on Correctional
Law and Legal Services of the ABA Commission on Corrections.

[Mr. Dunne’s prepared statement appears at p. 120.]

Mr. Dun~e. Let me open by stating that I sincerely appreciate this
opportunity to testify before your committee on behalf of the American
Bar Association Commission on Correctional Facilities and Services
in support of the principles underlying H.R. 9020. This kind of legisla-
tion represents a significant step in eliminating one of the most basic
restrictions placed on former offenders—the loss of the right to vote.




Once a person has “paid his debt to society,” there is in my judg-
ment, and the judgment of my colleagues on the Commission and the
American Bar Association, no justification for shutting him out from
full citizenship. The American Bar Association supports measures like
H.R. 9020 wﬁic-h seeks to overcome these irrational restrictions. We
view this as an important component of the overall correctional
program our commission and association have been supporting. The
most directly related element of that program is our work to remove
unreasonable job restrictions confronting ex-offenders. I am sub-
mitting for the committee’s information a short pamphlet which
describes these efforts more fully.

[The pamphlet referred to appears at p. 39.]

Mr. Dun~E. As you, Mr. Chairman, stated in your opening remarks,
just a few weeks ago the case of Richardson v. Ramirez was argued
before the Supreme Court, a case in which the American Bar Associa-
tion appeared as Amicus Curiae, and there the issue was raised as to
whether the deprivation of an exoffender of his right to vote represents
a violation of the U.S. Constitution.

We look forward to a clear decision by the Court abolishing such
blanket restrictions once and for all, and I would like to submit further
a copy of the brief which the ABA submitted as Amicus in that case
for the record here.

Mr. Kastenmerer. Without objection that brief will be received and
made part of the record. Thank you.

[The document referred to appears at p. 45

Mr. Dunne. Thank you, Mr. Chairman. And if I may suggest, the
Congress as'a coequal branch of the Federal judgment ought, in my
judgment, to pursue with great zeal its responsibilities in this area and
not to await an outcome of the decision in that case.

Not only is the practice of disenfranchising exoffenders questionable
from a constitutional standpoint, it also violates sound correctional
practice. It is estimated that each year approximately 100,000 people
are released from correctional facilities across the country. Additional
thousands successfully complete parole terms. Although they have
endured the punishment imposed by the sentencing court, many
States deny them the full rights of other citizens. This punishes a man
or a woman for his entire life for a mistake he has long since come to
regret.

Civil disabilities—of which the right to vote is but one—originated
at a time when the philosophy of crime and punishment was much
different from what it is today. Retribution and deterrence were the
two most important elements of crime control. It was thought that by
severely punishing anyone convicted of a crime, the offender would get
his “just desserts” and others would be deterred. As we are aware, the
most common penalty was death. At a time when relatively few people
could exercise the franchise and other citizenship rights, their denial
was an important way to punish the criminal and set him apart from
the rest of society.

Our approach, is different today. Thankfully, we no longer use the
death penalty for every possible offense; nor do we rely upon mutila-
tion. Kxperts agree that the retribution and deterrent models of
punishment do little to combat crime. As a consequence, we now
emrhaaize helping offenders so they can return to society as useful
and productive citizens. Millions of dollars are spent annually in
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institutions on vocational training, educational programs, and drug
rehabilitation. Hopefully, these efforts will contribute to a decrease
in recidivism and an increase in the successful reintegration of former
offenders to society.

Even as these clearly defined efforts toward rehabilitation are
expanded, many States persist in the counterproductive stigmatiza-
tion of exoffenders by denying them basic rights. Perhaps the most
fundamental is the right to vote since this is the basis of ordered,
representative Government in a democratic society. Denial of this
right only serves to fence these people out of society and convince
them that no matter what they do, they can never be treated as
anything but an “ex-con.” As the prestigious National Advisory
Commission on Criminal Justice Standards and Goals concluded in
its report on corrections—released just last October—“Loss of citizen-
ship rights—the right to vote, hold public office, and serve on juries-
inhibits reformative efforts. If corrections is to reintegrate an offender
into free society, the offender must retain all attributes of citizenship.
In addition, his respect for law and the legal system may well depend,
in some measure, on his ability to participate in that system. Manda-
tory denials of that participation serve no legitimate public interest.”
[Standard 16.17, p. 593.]

There appears to be little justification for disenfranchising persons
for past crimes which are in no way connected with the balloting
process. Not only does it harm rehabilitative efforts; it also fails to
accomplish any positive goals. The most common reason given for
denying the right to vote to former offenders is that it “‘protects the
purity of the ballot box.” This justification assumes that previous
criminals are more likely to commit election frauds than any other
member of the public. There is no credible evidence to support this
assumption. In fact, I might say inferentially there are disclosures here
in our own city that indicate otherwise.

At one time, there may have been a valid reason to fear such fraud,
Voting was commonly conducted in an open room without benefit of
voting booths. Balloting was commonly done on different colored
sheets of papers which could be obtained from party headquarters.
Registration was nonexistent and the ballot box was often nothing
more than an old shipping crate. In those days, it was not uncommon
for party leaders to round up drunks and vagabonds and take them
from polling place to polling place to vote.

Over the years, voting practices have drastically changed. All voters
are now required to register prior to the election and balloting takes
place in precincts under the supervision of poll watchers. Most places
use voting machines, but even those which do not, use numbered
ballots with special watermarks. These precautions make it almost
impossible to commit voting frauds, at least in the balloting process.
This is well illustrated by the fact that between 1962 and 1970, there
were only 19 convictions for Federal election code violations and the
statistics available fail to indicate whether those convictions were for
vote buying or such esoteric crimes as keeping troops at the polls
(18 US.C. section 592) or soliciting po]itimﬁ contributions from
persons on relief (18 U.S.C. section 604). In California, the last
reported case of vote buying occurred in 1908.

Even should an election code violation occur, the States, I submit,
are well prepared to take care of them. Every State has laws making
it a criminal offense to commit election fraud. The prohibitions cover
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everything from vote buying to campaigning too close to the ballot
box. California, for example, has 76 different acts dealing with voting
listed as felonies and 60 more as misdemeanors. In our view, imposing
criminal penalties on actual violators is a more acceptable and efficient
way of protecting against election fraud than blanketing out an entire
class of citizens from the electoral process. It achieves the result of
deterring voter fraud, while not assuming the guilt of everyone who
has ever been in trouble with the law.

In the past several years, a number of nationally prominent groups,
and two prestigious commissions have recommended that these re-
strictions be abolished. The President’s Commission on Law Enforce-
ment and Administration of Justice stated: “ * * * there seems to be
no justification for permanently depriving all convicted felons of the
vote, as the laws in most States provide. The convicted person may
have no strong personal interest in voting, but to be deprived of the
right is an important symbol. Moreover, rehabilitation might be
furthered by encouraging convicted persons to participate in society
by exercising the vote.” [Task Force Report: Corrections, p. 90].

As I already mentioned, the National Advisory Commission on
Criminal Justice Standards and Goals had a similar view. It specifi-
cally suggested that all States should enact legislation repealing
mandatory provisions depriving convicted persons of their civil rights.

National Commissions are not the only ones who favor the right to
vote for ex-felons. In a recent survey taken by the Education Fund
of the League of Women Voters, 16 categories of community organiza-
tions were asked whether persons convicted of a felony and released
from prison should be eligible to vote. At least two-thirds of every

roup surveyed approved of granting ex-felons the right to vote.
nterestingly, 80 percent of the Democratic Party chairmen and 65
yercent of the Republican Party chairmen approved. In the 1972
b(-munruti:: Party Platform, there is a plank calling for the reform
under consideration here. Other groups have expressed their sentiments
in the form of model legislation. The National Conference on Com-
missioners of Uniform State Laws has proposed a Uniform Act on
the Status of Convicted Persons. This act—which the American Bar
Association approved in 1964—would restore an offender’s rights upon
final discharge from his sentence or upon his release from incarceration
,on either parole or probation. It delineates the specific policy of our
association in this matter. This act has been passed by New Hamp-
shire and Hawaii. And I offer further, if I may, with your permission,
Mr. Chairman, to submit part V of a compendium on model correc-
tional legislation and standards which contains this proposal plus a
number of other State proposals relating to loss un({) restoration of
civil rights.

Mr. Kasrenverer. Without objection, that pamphlet designated
part V will be accepted and made part of the record. Thank you.

[The pamphlet referred to appears at p. 95]

Mr. Dunxne. Like H.R. 9020, the Uniform Act, (which generally
abrogates all common law “‘civil death” penalties) forfeits the right to
vote only for felons whose confinement sentences have not expired. 1t
specifically permits felons on suspended sentence, probation or parole
to continue to vote. On completion of sentence, the felon is to be given
an “order, certificate or other instrument” which explicitly states,
among other things, that the offender’s ‘“rights to vote * * * are
thereby restored * * *”
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The American Law Institute has taken a similar position in section
306.3 of the Model Penal Code. This section states: “Notwithstanding
any other provision of law, a person who is convicted of a crime shall
be disqualified from voting in a primary or election if and only so
long as he is committed under a sentence of imprisonment.”

This committee can thus be assured that the bill before it squares
with a long line of distinguished and carefully considered legislative
and national commission proposals on the subject. A substantial
number of States in the last few years have eliminated voting restric-
tions previously placed on ex-offenders. Four States—Arkansas, Maine,
Michigan, and Tennessee—have no disenfranchisement provisions.
Twenty-five other jurisdictions automatically restore voting rights
at the end of the sentence, upon release on parole, or at some stated

eriod after final discharge. There is no evidence from any of these
jurisdictions that the purity of their election process has been
endangered.

The trend, therefore, in penology is clear. The purpose of correc-
tions has shifted from one of blind retaliation to preparing the offender
for lawful participation in society. Numerous organizations and
commissions have voiced their support for an end to these needless
restrictions. Many States have recognized the need to drop these
restrictions and have done so with no adverse effects. The American
Bar Association supports these efforts and those like H.R. 9020 to
restore the right to vote to ex-offenders who are no longer confined
in a correctional facility at the time of the election.

Thank you, Mr. Chairman.

Mr. Kastrenmeier. Thank you very much, Senator Dunne, for
a helpful presentation.

Let me ask you about the limitations placed in the bill, H.R. 9020.
You offer very compelling testimony to the point that the capacity of
ex-offenders to vote does not harm the purity of the ballot box. What
about ex-offenders who are convicted of an offense relating to voting
or elections? Would that be harmful if they were able to vote?

Mr. Dunneg. I personally do not think it would.

Mr. KasteEnmeier. What about those who are institutionalized, who
are serving sentences? What about the prospect of their voting?

Mr. Dunne. If I may relate to my own experience as a member of
the State legislature in New York, which has confronted this issue,
more immediately since the Attica tragedy, I believe if you are to
accept the rationale supporting our position favoring this legislation,
you would have to extend it to granting the right to people under
incarceration. As one who is involved in the po?itical governmental
process, however, and one who has recognized that in the area of, if
you want to call it, prison reform, steps must be small. But keeping
in mind your ultimate goal, within the framework of the political
process, it would be extremely difficult in my judgment, if you are
talking about the operation of the legislative branch of Government
as distinguished from & judicial finding, to convince a majority of the
members of the legislature that this, what I would consider ultimate
step to be taken at this time, and I base that upon my own experience
in 1971 and again in 1973, of whittling away of section 152 of our own
election law to expand the rights for ex-offenders to vote. While a
restriction against incarcerated felons troubles me philosophically, I
l;elieve that 1t might be something best left legislatively to some later
date.
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Mr. Kastenmerer. Now, as former chairman of the New York
State Committee on Crime and Corrections, and as a member of the
observer team at the Attica State Prison in September 1971, could
you tell us whether this issue was raised in the context of Attica, and
what your experience has been in the State legislature in New York
State with reference to the difficulties and the pitfalls and the de-
sirability of enactment of this sort of legislation?

Mr. Duxye. I must be candid with you, Mr. Chairman, and the
members of your committee. During the course of those 5 davs at
Attica when the now well-known 30-odd demands were made by the
prisoners or on the numerous occasions in which I have visited prisons
across New York State, at no time did the inmates list as one of their
principal grievances, particularly when I would inquire of them indi-
vidually what is bothering you? What are your problems? Did any
one of them list, “Gee, I sure would like to get a chance to get a shot
at my congressman or the President next time around.”

Mr. KasTENMEIER. I assume that is the case and what we are talk-
ing is that it is in the interests of the State——

Mr. Dun~E. Yes.

Mr. Kastenmeier. That the felon or ex-felon vote.

Mr. Dus~e. 1 think the average inmate having so many hassles
and so many things to contend with just to survive in one of our
institutions, voting is not a matter of paramount concern, but 1 do
feel, as 1 attempted to stress in my remarks, 1 think it is darn close
to a cornerstone to any meaningful rehabilitation on the outside to
participate in society from which obviously most of them feel alienated,
and 1 don’t think if is tokenism. I think it is so fundamental, with so
muech more emphasis being placed on the ballot box and having so
much greater significance in our society, and having worked with
many groups who worked with ex-offenders, 1 can tell you it is a
matier of top priority among those who are seeking to reintegrate
people into society. So I would say it is a key consideration on the
outside.

Mr. Kasrenverer. As far as what the outside means, we had a
question before as to correctional institutions because the language
says “who are not confined in a correctional institution.” What
would your understanding be of that? What is a reasonable restriction
or limitation in terms of what that ought to apply to? Should it be
to a prison, or halfway house? Where should we draw the line in
terms of what a correctional institution means in terms of the appli-
cation of this bill?

Mr. Dusne. 1 would say, Mr. Chairman, that any residential
facility should be the determinant. 1f 1 may go back and relate to
my own experience in New York, former Governor Rockefeller
appointed a select committee on crime and their first responsibility
was to lock into the whole correctional system, and they used the
term “a person in custody’’ as embracing not only a person confined
in some type of a residential facility but a person who is subject to
parole or probation or any type of supervision, be it residential or
otherwise.

My distinction would be, for the purposes of this bill, one who is
under confinement in some type IJ a residential facility, halfway
house, community-based facility, so long as he is under the mandate
of the court to be restricted to that facility and subject to what would
almost be a daily supervised regimen. That would be my cutoff.
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Mr. KastenuEgier. In other words, those in a halfway house ought
not be given the right to vote but once they emerge from that facility,
really get out on the street, so to speak, under parole, then they
ought to be given the right to vote.

Mr. Dun~e. My response to you 1 would hope would be taken
in the context of my entire remarks. 1 would say within the reading
of the restrictions of this statute at page 4, 1 would say a residential
facility. Of course, I mentioned before my general philosophical
apgrtmch would be to remove all restrictions.

Mr. KasTeNMmE(ER. At this point I yield to the gentleman from
Illinois, Mr. Railsback.

Mr. RaiLsBack. I want to thank you, Senator, for your testimony
and also to commend you for your interest. Apparently, you in the
past have been very interested in penal reform and I wish there were
more legislators like you. I think we are going to have some difficulty
selling even a short step as far as reform in this area. I agree with
what you said that from a political standpoint it would be tough to
give everybody voting rights including people that were in custody
even if you believe we should do that. Your statement does not go
into the legal questions.

Now, maybe by submitting the brief that you have submitted where
you intervened in a suit, that may go into some of the legal questions.
We may have some problems legislating in this area and I wonder if—
for instance, how you feel about the problems with section 2 of the
14th amendment which would seem to permit States to disenfranchise
convicted felons? Do yvou feel that the first section would really have
an overriding importance so that we could use it as our basis to
legislate.

Mr. Dun~E. I would certainly feel that way, that section 1 would
provide you with an adequate basis for this. Let me, in light of the
previous witness—I don’t want to pull a cop-out here, and it was
refreshing to hear a good legal argument after being more on the
political end of things in my career. I didn’t come here prepared really
to discuss with you definitively. I would be pleased to defer to our
staff director if you would welcome his testimony. I believe that the
Congress can take the action that is proposed here, particularly
because of the added requirement that there be some compelling State
reason to justify the denial of voting rights, and in our judgment the
facts and the trend in penology indicate to us quite clearly that there
is no overriding or strong State objective to be accomplished by per-
mitting these restrictions to continue.

Mr. RarmsBack. Yes. Let me just say that we look to the ABA for
leadership in our legislative efforts and it is very helpful when you
spell out some of your legal positions which you really haven’t done
in this particular brief. Like i said earlier to another witness, I want
to support this legislation. However, I want to feel like I am on sound
legal ground in doing so, so that when we do get to the floor of the
House we can argue persuasively for this legislation. 1 assume they
go into all of the legal arguments, too, as far as the supremacy of
section 1 when placed in opposition to section 2.

Mr. Kastenmerer. Would the gentleman yield?

Mr. RarLssack. Yes.

Mr. KastenmEerer. I am wondering whether the brief you have in
fact offered in which you, the ABA, were amicus curiae, touches on the
questions raised by the gentleman from Illinois.
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Mr. Dusng. Oh, very fully, and I would ask, with permission of
the chairman, would you allow Mr. Skoler to comment on this?

Mr. Ramssack. 1 apologize for running. I have a luncheon engage-
ment. Thank you.

Mr. KasTexmeier. Mr. Skoler.

Mr. SkoLER. As Senator Dunne indicated, Mr. Chairman, the
brief does analyze the legal issues in detail and presents the American
Bar Association’s views in this matter. The brief as such was author-
ized by the administration committee of our Board of Governors and
was described by a special appellate review committee, so it does
represent an ABA stance.

Jery briefly, to point out some of the highlights, the section 2 exclu-
sion for persons convicted of—persons who participated in rebellion
or other crimes, was a reconstruction amendment and we feel that
it is not a strong overriding factor in the supremacy of section 1 of the
14th amendment in this area. With any kind of a close examination of
the legislative history, there is no evidence whatever that a common
law exclusion was intended in that amendment. Indeed, as the brief
indicates, if anything, the purpose was to create a narrow exclusion
that justified the disenfranchisement of those who had participated
in the rebellion as such. It has a reconstruction intent behind that.

A further comment is that while there is some serious adverse
authority which was alluded to by the previous witness, that was all
decided under—at a time when the prevailing test to voting rights was
what may be called the rational connection test rather than the
compelling State interests and less drastic alternative test which
makes us quite optimistic about the equal protection mandate re-
quiring the striking down of blanket provisions which disenfranchise
ex-felons as a class. Concededly, the matter has not been finally
determined.

Mr. Kastenuerer. Thank you for that clarification, Mr. Skoler.

The gentleman from Maine, Mr. Cohen.

Mr. Conen. Thank you, Mr. Chairman.

Thank you for your testimony, Senator Dunne. 1 would share Con-
gressman Railsback’s sentiment that we appreciate your candor in dis-
cussing the political feasibility of granting voting rights to those
incarcerated. I just want to stretch that a bit further, pertaining to
your own philosophical viewpoint.

What ulmul those who might be incarcerated for violating the
election laws such as the Maine constitution might provide for bribery,
fraud, those who are serving their time as such for violating election
laws? Would you still think philosophically that those individuals
ought to be granted the right to vote u}ler having violated that specific
law and having served their term for that offense?

Mr. Dun~e. 1 don’t think there should be any blanket irretriev-
able prohibition against it. However, politically 1 don’t think we in
New York could ever get a bill through which would remove the
restriction against people who had been convicted for election fraud.

Mr. Congn. You were here when Mr. Buggs, who testified ear-
Her—-o

Mr. Dun~E. Unfortunately, I was not, but——

Mr. CorEN. You were not. Let me go back and recapture some of
what he was discussing. 1 assume from your brief and statement today
that you are really approaching this problem on the basis of the moral
right or civil right to vote being accorded to citizens who have been
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convicted of erimes who now are {ree on parole or probation. Did your
committee or the ABA do anything in the way of studying this from
a racial point of view? There was testimony offered today in which the
argument was advanced that we ought to extend this not only at the
Federal level, namely, impose this rule upon States as far as Federal
elections are concerned, but also impose it on States for State elections
on the basis that if we determined that Congress or this committee
finds sufficient factual information to determine that the States have
these disenfranchising laws for the purpose of depriving racial minori-
ties from exercising their franchise, that we could extend it to the
States. And I was wondering, it seems from the general context of yvour
statement that these laws were originally adopted long before we had
the issue of civil rights, long before even black people were allowed to
vote, and that this really stems from the penal or the previously
adopted penal thoughts of a punitive nature, that we are going to
punish these people by taking away all of their rights. I was wonder-
ing, if you came across any evidence whatsoever in your study or
recommendations that would touch upon this from an ethnic or
minority point of view? If you understand what 1 mean.

Mr. Dun~e. Yes, I certainly do. At least I think I do. Insofar as
the American Bar Association study is concerned, it was not ap-
proached from a standpoint of whether these laws discriminated
against any particular racial group, minority or majority. I would
have to say, though, from my own experience in New York State,
because of the obvious large majority of State prison inmates being
from the two major ethnic or racial minorities, that our laws did have
a substantial impact upon blacks and people of Spanish heritage.

Mr. Conen. The question I am getting at is probably the chicken-
and-egg type of philosophy, I guess, but on page 9 you say “The
trend in penology is clear. The purpose of correction has shifted from
one of blind retaliation.” That seems to be the thrust of your state-
ment. These laws were adopted at a time when we were talking about
blind retaliation and now we are shifting to a different type of penology.

What I am getting at is I suppose the laws originally being enacted
for punitive purposes may in their application have an im{m{-l upon
racial minorities although they weren’t originally adopted for that
particular purpose.

Mr. Dunne. Well, I would submit to you that most of the laws in
New York State were enacted when the prisons were jam packed with
Irishmen, so I don’t think it was that.

Mr. Conen. Thank you.

Mr. Kastenmerer. The gentleman from Massachusetts.

Mr. Drinan. I want to thank you very much, Senator Dunne and
Mr. Skoler and your other associate. This is beautiful testimony and
it supports everything that we have been trying to do, and I just would
ask this. Are you inclined to think that at the Federal level we should
just wash out the restrictions on election fraud felonies because as
you say so well, there have been very, very few, only 19 convictions
in these 8 years, rather than try to detail it, and so on. Would you
suggest that we just drop that?




Mr. Dun~e. Philosophically, Congressman, yes, but as I mentioned,
and 1 wouldn’t preempt your political judgment, I think it would make
it extremely difficult and here once again, if I may be personal, having
been one who has been disappointed time and time again in efforts,
modest efforts, to pass legislation in this area, I am just convinced
that we have to take it a step at a time and that perhaps to delete that
restriction would imperil the prospects of passage of this important
legislation.

Mr. Drivax. Well, I wonder, in all the recommendations that you
cite here so well, do they urge the inclusion or exclusion of election
fraud felons?

Mr. Dunne. My counsel advises me that some do, some don’t,
but there is no definite pattern.

Mr. Drinan. My thought would be that if we were silent on it,
I don’t think people would raise it necessarily.

Well, your testimony is so good I really have nothing to add except
this, that on the business of incarceration, this subcommittee was
instrumental in getting a bill through that was made into law en-
couraging furloughs at Federal prisons. Would they in your judgment
be able to vote? They are on furlough. They have to come back, and
<o on. I am not certain that this legislation precisely covers that.

Mr. Dunse. If your bill is anything like our furlough bill that has a
7- or 8-day limitation on the extent of a furlough, I would say no, they
would not be beneficiaries of this legislation.

Mr. DrinaN. Even though they happen to be home on election day.
All T can say is that I am very grateful for this and I would appreciate
you and your organization, the ABA, being in touch with us, and I just
give you a blanket invitation, how can this legislation be improved. So
thank you very much.

Mr. Duxne. Thank you.

Mr. KasTENMEIER. The gentleman from Iowa, Mr. Mezvinsky.

Mr. MEzvinsky. | want to add my thanks and then I really want to
focus on the comments made by the Deputy Assistant Attorney Gen-
eral. Were you here when that testimony was given?

Mr. Dun~e. Yes, I was.

Mr. MEzvinsky. Would you care to comment as to the arguments
given by the Attorney General as to why we should delay taking action
as a Congress? Would you care to add ‘any of your comments in view
of the American Bar Association position?

Mr. Dusyge. Only the general comment that I made in passing
earlier in my remarks, that I feel as one who is a member of a coordi-
nate equal branch of Government, I would urge you, too, to move
forward. I am also a lawyer. I recognize the niceties of the law as well
as the ethics of the legal profession, but I don’t think it should be a
bar at all to our proceeding directly.

Mr. MEzvinsky. Now, the other point is that [ was interested on
page 4, when you cited the National Advisory Commission on Criminal
Justice standards in pointing out that to a great extent the prisoner
could find himself feeling that if he i~ able to participate in a system,
it may have a very positive effect. Are you aware of case studies or
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evidence that was done in that report to give justification for that? I
{u\.mmmll}‘ think philosophically and subjectively that it makes sense
out I would be interested whether there are any objective case studies
or thoughts or psychological testing thut has been done to justify
that statement.

Mr. Dunne. 1 don’t know about any psychological testing in a
formal sense but this aspect of a citizen’s rights and participation in
society is typical of studies which were made as part of this Com-
mission’s work and also reflects my own experience, that to put it in
the vernacular, many people who come in contact with the law have
been there because they haven’t been a part of the action. They have
been alienated in their eyes by society, perhaps many of them volun-
tarily alienated from society, but to suggest that there is any irration-
ality in restricting a person’s coming back into society I think can do
serious damage to some of the other more tangible efforts that we
undertake to rehabilitate a person. So that is why I gave great weight
to the psychological effect that participation in the system has in the
whole area of rehabilitation. I can’t add anything more to that except
that the studies seem to come out with basically the same response.
Give them a piece of the action. Let them participate.

Mr. Mezvinsky. I buy that and I certainly thank you for it.
Thank you.

Mr. Kastenmerer. On behalf of the committee, Senator Dunne, 1
would like to express our appreciation to you and to your associates
and the American Bar Association for the position you have taken
today in support of H.R. 9020, and I hope that notwithstanding the
Ramarez case, that this Congress in the very near future can move on
this very important piece nﬂegisint.itm.

Thank you very much.

Mr. Dunne. Thank you.

Mr. Kasrenmerer. This concludes this morning’s hearings and we
stand adjourned.

[Whereupon, at 12:15 p.m., the committee was adjourned.]

[The pamphlet referred to at p. 29 follows:]
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The National Clearinghouse on Offender
Employment Restrictions is a project to
gather and disseminate information relat-
ing to the removal or modification of un-
reasonable restrictions on employment
opportunities for ex-offenders, and to pro-
vide information on significant offender
employment programs. It is sponsored
jointly by the American Bar Association's
Commission on Correctional Facilities and
Services and its Criminal Law Section,
and funded by the Manpower Administra-
tion of the United States Department of
Labor.

Employment restrictions are those laws,
court decisions, policies, regulations, and
practices that prevent or limit a former
offender's employment opportunities.
These restrictions are reflected in situa-
tions such as an offender’s inability, be-
cause of his record, to obtain a bond
which is required for a job; his inability
to engage in a trade, profession, or occu-
pation because of a government agency's
refusal or failure to issue him a license

without regard to whether the offense he
committed relates to the qualifications
for the license sought; public (govern-
ment) and private employers barring for-
mer offenders from jobs because of law,
regulation, practice, or tradition; and civil
disabilities affecting employment.
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Two of every three released offenders re-
turn to prison within five years. This
recidivism—repetition of crime by an in-
dividual—often results from an inability
to get a job because of restrictions on
employment opportunities for ex-offend-
ers. The removal or modification of un-
reasonable barriers is, therefore, neces-
sary to help to reduce recidivism—and
thereby help reduce crime—by expand-
ing employment opportunities for offend-
ers.

The following are examples of action
that can be taken:

= Employers—both public and private—
can review their employment practices to
determine whether they arbitrarily deny
employment to rehabilitated ex-offenders.
= |icensing authorities, legislators, bar
committees, and citizen groups can exam-
ine licensing laws and practices to see if
ex-offenders have a reasonable opportu-
nity to obtain a license when one is re-
quired for employment

= Job qualifications and educational re-
quirements can be reviewed to determine
whether the requirements for a job ex-
clude certain applicants because the
qualifications or educational require-
ments are higher than those actually re-
quired for the position.

s When an ex-offender is unable to ob-
tain a bond required for a job, the state
employment service can be contacted to
abtain a bond under a program instituted
by the U.S. Department of Labor for such
individuals.
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= Employers, business associations, labor
unions, and other organizations can spon-
sor training programs to upgrade the
unskilled and semi-skilled in order to
assist the majority of released prisoners
who have little or no training in job skills
and are, therefore, limited in the jobs
they can presently seek.

= Pre-trial intervention projects can be
instituted to divert the offender who hag
had minimal contact with the criminal
process from the corrections systems into
a program offering manpower training
and counseling services.

= Lawyers, other professionals, and
aware citizens can act as voluntary aides
to probation, parole, and other correc-
tional agencies to assist the offender in
his rehabilitation, including personalized
help in preparing for and obtaining jobs.

The Clearinghouse is available to provide
technical assistance to legislators and
other persons interested in developing
remedial legislation or otherwise attack-
ing the problem. It has also prepared
several publications to assist in the re-
moval of employment restrictions and to
provide information on manpower pro-
grams for offenders. These include:

= A handbook on “Removing Offender
Employment Restrictions.” A technical
guide for bar committees, legislators, and
other interested persons, this handbook
contains such examples as legislative
models for removing barriers to employ-
ment opportunities for ex-offenders.
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= A resource handbook containing a de-
scription of various programs developed
by the Department of Labor and other
agencies and groups 10 assist the former
offender in productive training and work
placement. It lists select publications
which the reader can obtain for more in-
formation about offender programs.

= A pamphlet on "Expanding Govern-
ment Job Opportunities for Ex-Offend-
ers.” This publication summarizes the
state laws restricting the public employ-
ment of former offenders and contains
recommendations for their modification.

= A newsletter, “The Offender Employ-
ment Review,” reporting on current devel-
opments in programs, studies, laws, and
court decisions dealing with offender em-
ployment matters.

= A soon-to-be released publication cata-
loguing restrictions on ex-offenders seek-
ing professional, trade or occupational
licenses.

Individuals and groups who are interested
in obtaining copies of these and future
publications should contact:

The National Clearinghouse on

Offender Employment Restrictions

1705 DeSales Street, N.W.

Washington, D.C. 20036
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Memoers of the twelve-man advisory
committee, which provides policy
guidance to the Clearinghouse project,
are

Carl M. Loeb, Jr., New York, New York,
Presic’ent, National Council on Crime and
Delinquency, and Limited Partner of
Loeb Rhoades, Co. Mr. Loeb is also
Chairman of the Advisory Committee

Myrl E. Alexander, Carbondale, IIl.,
Director of the Center for the Study of
Crime, Delinquency and Corrections,
Southern Illinois University

James V. Bennett, Washington, D.C.,
former Director, U.S. Bureau of Prisons
Brian D. Forrow, New York, New York,
Vice-President and General Counsel,
Allied Chemical Corporation

William D. Leeke, Columbia, S.C.,
Director, South Carolina Department of
Corrections

Herbert S. Miller, Washington, D.C.,
Deputy Director, Institute of Criminal Law
and Procedure, Georgetown University Law
Center.

Leonard Nord, Seattle, Washington,
Director, Washington State Department of
Personnel

Nick Pappas, Washington, D.C.,

Law Enforcement Specialist, Law
Enforcement Assistance Administration,
U.S. Department of Justice.

Boyd E. Payton, Philadeiphia, Pa.,
Associate Regional Manpower
Administrator for Pennsylivania, U.S.
Department of Labor,

Leo Perlis, Washington, D.C., National
Director, AFL-CIO Community Services
Melvin Rivers, New York, New York,
Prasident, The Fortune Society

Howard Rosen, Washington, D.C., Director,
Office of Research and Development
Manpower Administration, U.S.
Department of Labor.

The National Clearinghouse on
Offender Employment Restrictions
1705 DeSales Street, N.W.,
Washington, D.C. 20036
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California’s Disenfranchisement Of Former
Felons Is Not Necessary To Promote A
Compelling State Interest And Therefore
Denies Equal Protection Of The Laws

Section 2 Of The Fourteenth Amendment
Is Not An Independent Grant Of Authority
To States To Disenfranchise Former
Offenders

A. Neither the language of Section 2 nor
its legislative history support the view
that it was meant to establish a dis-
crimination not susceptible to equal
protection scrutiny .
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a representative of the class of all other County Clerks and
Registrars of Voters,
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Pintos, 7th Step Foundation, Inc. (California Affiliates),
Prisoners’ Union, and The League of Women Voters of
California,

Respondents.

BRIEF OF THE AMERICAN BAR ASSOCIATION,
AMICUS CURIAE

INTEREST OF AMICUS

The American Bar Association is a national organization
of the legal profession. It has more than 155,000 members
from all states and has for some years maintained an active
interest in criminal justice improvement. One of its recent
and more ambitious undertakings in this area has been the
Project on Minimum Standards for Criminal Justice.




In 1970, the American Bar Association established an
interdisciplinary Commission on Correctional Facilities and
Services to address its growing interest in and commitment
to the correctional phase of criminal justice administration.
The Commission has undertaken a program to stimulate
broadscale improvement in all aspects — legal and opera-
tional — of tne nation’s systems for correction and reha-
bilitation of criminal offenders. Among the Commission’s
several action projects is a Resource Center for Correctional
Law and Legal Services concerned, among other things,
with analysis and resolution of the growing number of legal
and constitutional issues being raised in connection with the
operation of correctional programs and systems. Focusing
on the demands of both law and sound correctional prac-
tice, the Commission is anxious to contribute to full con-
sideration of legal questions which bear significantly on the
effectiveness and fairness of our correctional apparatus.

Sharing these interests are other major components of
the American Bar Association, including the Young Lawyers
Section and the Section of Individual Rights and Responsi-
bilities. They join the Commission in submitting this brief
on behalf of the Association to aid the Court in resolving
the issues before it."

SUMMARY OF ARGUMENT

This case presents difficult questions about the applica-
tion of current Constitutional standards to state laws which
restrict the fundamental right to vote. The Court is being

‘ -
The Association has filed with the clerk of the Court letters
from counsel for both parties consenting to the submission of this
amicus curiae brief.




asked to determine whether the Supreme Court of Cali-
fornia was correct when it found that provisions of the
State Constitution disenfranchising persons convicted of
“infamous crimes” or “high crimes™ were in violation of
the Equal Protection Clause of the Fourteenth Amend-
ment, as applied to former felons whose sentences and

periods of parole had expired.

While there is broad recognition today of the desirability
of restoring rehabilitated offenders to the normal rights and
privileges of citizens, including the right to vote, this case
deals only with the Constitutional dimension of that goal,
ie.. the extent to which the Federal Constitution will toler-
ate disenfranchisement of former offenders who have rejoined
the general class of citizens, and how established tests under
the Equal Protection Clause for justification of voting restric-
tions apply to this class of citizens.

The issues are complicated by (i) special language in the
Fourteenth Amendment which may warrant different treat-
ment of the ex-offender class than groups affected by otier
kinds of voter eligibility requirements, and (ii) recent offender
disenfranchisement cases, affirmed without opinion by this
Court, which suggest that a separate standard or frame of
reference may exist for measurement of ex-felon voting ex-
clusions against Fourteenth Amendment guarantees. Only
restrictions on the voting rights of discharged ex-felons are
under review in this case, and not those of convicted per-
sons still serving sentences, whether in prison or under parole,
probation or other correctional supervision.

In the view of amicus, tihe judgment of the court below
was correct. Because the right to vote is central in our
representative government system, this Court has enunciated
exacting tests for determining whether state classifications
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which deny the franchise to certain groups of citizens and
not others contravene the Equal Protection Clause. Briefly,
these require the identification of a “compelling state in-
terest” behind the exclusion and a determination that the
exclusion is a necessary and not unduly burdensome meth-
od, among available alternatives, for adequately protecting
that interest.

Amicus contends, first, that these tests presumptively
are and should be applicable to classifications which deny
ex-felons the right to vote. Whatever special considerations
may exist for felons still under sentence, both the Consti-
tutional priority for protection of voting rights and the
language of the Equal Protection Clause warrant no ex-
ception for discharged ex-offender citizens.

Given the legitimacy of applying these Equal Protection
standards, it appears clear that blanket restrictions disen-
franchising all former felons are neither “necessary” nor
“non-burdensome” methods of insuring the state’s compel-
ling interest in preservation of the integrity of the electoral
process and the representative government framework of
which it is an integral part. Indeed, in light of the cur-
rent character of our election systems, contemporary ballot-
ing and voter registration machinery, and penal sanctions
available for unlawful interference with the electoral and
governmental processes, blanket disenfranchisement for
felony violations would have difficulty meeting the “ra-
tional relationship” test which previously applied (ie., up
to 1969) in determining the Constitutional appropriateness
of voting restrictions. In asserting this infirmity for broad
“felony”, “high crime™, “infamous crime” disqualifications,
amicus expresses no judgment on whether laws disenfran-
chising ex-offenders for specific enumerated crimes related
to the electoral or governmental process (e.g., vote fraud,




bribery of officials, violence against or intimidation of
candidates) would be Constitutional.

It has been asserted that ex-felon disenfranchisement may
stand on a different Constitutional footing than other voter
restrictions by virtue of special language in Section 2 of
the Fourteenth Amendment. Section 2 reduces the basis
of Congressional representation in states which deny the
right to vote to male citizens “except for participation in
rebellion, or other crime”. The argument is that Section 1
(equal protection) could not have been intended to outlaw
a discrimination which Section 2 (reduced representation
penalty) expressly allows. This reasoning seems unsupported
by either the language of the exception or its limited legis-
lative history.

The legislative history of this Reconstruction measure

offers no substantiation of an intent to establish a tradi-
tional felon disenfranchisement qualification in Section 2.
If anything, it suggests a desire to validate disenfranchise-
ment of those who participated in the rebellion or in re-
lated disloyal or seditious conduct. The phrase “or other
crime”, if literally interpreted to preclude Equal Protection
scrutiny, would permit the untenable conclusion that a
state could Constitutionally disenfranchise individuals even
for such minor criminal misbehavior as traffic violations,
petty gambling, etc. This Court cannot avoid interpreta-
tion of the “other crime” exception and should do so, in
amicus’ view, (i) in terms of the disloyal behavior rationale
that seemed to motivate the phrase’s coupling with “parti-
cipation in rebellion” and (ii) without precluding Equal Pro-
tection examination of state ex-offender disenfranchisement
laws.
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Finally, the Court will need to consider its recent memo-
randum affirmances of disenfranchisement measures in North
Carolina and Florida which were broadly applicable to
felons, and Petitioner’s assertion (grounded in Green v.
Board of Elections) that the propriety of excluding felons
from the franchise has been frequently articulated by this
Court “as an example of what states may properly do”.
While the Florida and North Carolina decisions do indeed
suggest an immunity from current Equal Protection stand-
ards for felon disenfranchisement, they should not be con-
sidered controlling. They did not involve full and reasoned
analysis by this Court, and are distinguishable from the in-
stant case. (One involved an incarcerated felon and the
other applied the *“‘rational relationship” test). The asser-
tion that this Court has assumed the Constitutional legiti-
macy of offender disenfranchisement in numerous opinions
is not well founded, since it is based on dicta and factual
situations which are not pertinent to or consistent with
today’s tests of the Constitutional legitimacy of voter re-
striction measures,

For the Court to affirm a Fourteenth Amendment pro-
hibition against blanket ex-felon disenfranchisement measures
will do no harm to state interests in effective correctional
administration. Such disenfranchisement cannot be shown
to serve any significant rehabilitative purpose. Indeed, it
has been the near unanimous position of correctional ad-
ministrators, study commissions, law reform codes, and stu-
dents of penology that restoration of offender civil rights
serves the commitment to offender rehabilitation and rein-
tegration that is now a basic tenet of every state correc-
tional system.




ARGUMENT

I. CALIFORNIA’S DISENFRANCHISEMENT OF FOR-
MER FELONS IS NOT NECESSARY TO PROMOTE
A COMPELLING STATE INTEREST AND THERE-
FORE DENIES EQUAL PROTECTION OF THE LAWS

There is no right more basic to our democratic form of
government than the right to vote. Indeed, this Court has
recognized that voting is perhaps the one right most funda-
mental to our system.! “Other rights, even the most basic,
are illusory if the right to vote is undermined”. Wesberry
v. Sanders, 376 U.S. 1, 17 (1964). Because the provisions
of California law challenged herein? deprive a class of

! The fundamental nature of the right to vote has been expressed
by the Court in numerous voting cases. Dunn v. Blumstein, 405 U.S.
330 (1972) (invalidating Tennessee’s one year residency requirement);
Bullock v. Carter, 405 U.S. 134 (1972) (invalidating a Texas primary
filing fee system); Phoenix v. Kolodziejski, 399 U.S. 204 (1970) (pro- -
vision limiting the vote on city general obligation bonds to land-
owners held unconstitutional); Evans v. Cornman, 398 U.S. 419
(1970) (invalidating a regulation limiting the vote on local revenue
bonds to property taxpayers); Kramer v. Union Free School Dis-
trict, 395 U.S. 621 (1969) (regulation limiting voting in school
board elections to property owners, parents of school children and
those leasing property in school district held unconstitutional);
Harper v. Virginia State Board of Elections, 383 U.S. 663 (1966)
(invalidating poll tax); Carrington v. Rash, 380 U.S. 89 (1965) (re-
striction of voting privilege of certain military personnel held un-
constitutional). See also the reapportionment cases, Reynolds v.
Sims, 377 U.S. 533 (1964), and Baker v. Carr, 369 U.S. 186 (1962).

2 California Constitution, Art. II, Section 3 and Art. XX, Sec.
11 with implementing legislation. These sections, respectively, man-
date legislation to exclude persons convicted of “infamous crimes”

or “high crimes” from the franchise. The exclusion also applies to
(continued)
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citizens of this most fundamental of rights, their operation
must withstand scrutiny under the Equal Protection Clause
of the Fourteenth Amendment.

In Dunn v. Blumstein, 405 U.S. 330, 337 (1972), this
Court set forth the standard of review to be applied under
the Fourteenth Amendment when testing the validity of
state-imposed voting restrictions:

“, . . if a challenged statute grants the right
to vote to some citizens and denies the fran-
chise to others, the Court must determine
whether the exclusions are necessary to pro-
mote a compelling state interest.”

In enunciating this stringent test for reviewing voter
classifications in Dunn, the Court went beyond the then
existing standard which required the showing of a “rational
relationship”™ between the classification and a legitimate

2 (continued) certain enumerated offenses, e.g., misappropriation
of public money, bribery, malfeasance in office, but the basic felony (in-
famous/high crime) exclusion is at issue in this case since the crimes of all
individual respondents fell in this classification (i.e. robbery, burglary,
drug use) and the class action was brought on behalf of disenfran-
chised felons generally. In Otsuka v. Hite, 64 Cal. 2d 596, 414
P.2d 412 (1966), the California Supreme Court construed the fore-
going provisions as requiring an inquiry into the nature of the crime
and, on that basis, determining whether the offender “may be reason-
ably deemed to constitute a threat to the integrity of the elective
process.” There was no attempt to delimit the meaning of “high
crimes” or “infamous crimes” to specific felonies. The same court
found this limitation of the disenfranchisement provisions inadequate
under new equal protection standards and, in substance, reversed the
Otsuka decision in the case at bar.
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state purpose. 3 In so doing, it was following the logical
course charted by previous cases dealing with the election
process in general and voting in particular.“

The concept that a state no longer may invoke even a
“compelling interest” to limit the right to vote without
examining the necessity of the method used, was earlier
established in Kramer v. Union Free School District, 395

U.S. 621 (1969):

“For assuming, arguendo, that New York
legitimately might limit the franchise in
these school district elections to those
‘primarily interested in school affairs’,
close scrutiny of the 82021 classification
demonstrates that they do not accomplish
this purpose with sufficient precision to
justify denying appellant the franchise . . .
In other words, the classifications must be
tailored so that the exclusion of appellant
and members of his class is necessary to
achieve the articulated state goal.” Id.

at 632.

3 See Lassiter v. Northampton County Board of Elections, 360
U.S. 45 (1959), wherein the Court upheld a North Carolina literacy
test because it found a relationship between the test and the state’s
interest in promotion of the intelligent use of the ballot. See also
Breedlove v. Suttles, 302 U.S. 277 (1937), overruled by Harper v.
Virginia State Board of Elections, 383 U.S. 663 (1966); and Pope
v. Williams, 193 U.S. 621 (1904).

4 See n. 1, supra. See generally, Developments in the Law —
Equal Protection, 82 Harv. L. Rev. 1065 (1969).
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Dunn, which involved a Tennessee statute that required
an eligible voter to be a state resident for one year or a
county resident for 90 days, simply adopted, then, the
Kramer standards of “necessity” and of statutory “‘pre-
cision” for the questioned classification. Significantly,
Dunn also held that where fundamental rights are in-
volved, states should pursue less rather than more burden-
some ways of protecting the government interests involved. *
It is against this exacting equal prolection standard that
the California Supreme Court in tiis case measured that
State’s constitutional and legislative prohibitions authorizing
disenfranchising of former felons.

Petitioner, and the cases upon which she relies,“argue
that restricting the right of former offenders to vote is
necessary, as it must be under Dunn, in order to maintain
the integrity of the electoral process. Apart from assertion
of the historic exclusion of felons from the franchise under
old ““civil death™ concepts, substantive justification seems to
turn on the reasonableness of the state’s judgment that

3 405 U.S. 330, 343 (1972). The Dunn Court in discussing less
restrictive alternatives, indicated that “Tennessee has at its disposal
a variety of criminal laws which are more than adequate to detect
and deter whatever fraud may be feared.” Jd. at 353.

6 Fincher . Scort, 352 F.Supp. 117 (M.D.N.C. 1972) aff'd mem.
411 U.S. 961 (1973); Kronlund v. Honstein, 327 F.Supp. 71 (N.D.
Ga. 1971); Beacham v. Braterman, 300 F.Supp. 182 (S.D. Fla.
1969), aff'd mem., 396 U.S. 12 (1969); Green v. Board of Elections
of the City of New York, 380 F.2d 445 (2d Cir. 1967), cert. den.,
389 U.S. 1048 (1968); all applying the “rational relationship™ test
rather than the more exacting “necessary to a compelling interest”
test enunciated in Dunn v. Blumstein, supra, and Kramer v. Union
Free School District, supra.
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perpetrators of serious offenses, given the heavy incidence

of recidivism and organized crime now prevalent, should

not be in the position to vote for public officials. Such
voting is said to be particularly harmful with respect to
officials such as legislators, judges, and prosecutors who

will make or enforce the very laws under which the ex-
felon’s subsequent crimes may be tried. See Green v.

Board of Elections, 380 F.2d 445 (1967), cert. den., 398
U.S. 1048 (1968).%° Furthermore, in the words of the Peti-
tioner, if former offenders were permitted to vote:

“ .. California would be in precisely the
position of allowing ex-felons to vote for
and conceivably be elected, if otherwise
qualified, to the office of legislator, sheriff,
district attorney, or judge. This situation
would be intolerable.” Petitioner’s Brief
at 10.

This potential harm from ex-offender enfranchisement is
asserted because, under California legislation, a person can
run for and be elected to any office for which he is an
eligible voter. ’

Several presumptions are implicit in the foregoing asser-
tions. First is the presumption that former offenders as
a group make poor or illegally motivated voters, and, as
voters, would have a significant impact on the election
results for legislators, judges, and prosecutors; second, that
they are more likely candidates for commission of election

6.5 But see E. du Fresne and W. du Fresne, The Case for Allowing
“Convicted Mafiosi to Vote for Judges: " Beyond Green v. Board of Elec-
tions of New York City, 19 DePaul L. Rev. 112 (1969).

7 Cal. Govt. Code 8275 (West 1966).
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fraud offenses; and, third, that released offenders, if elected
to office, would make untrustworthy public servants. As
to the last, the question of disqualification of former felons
to hold public office is an issue distinct from the voting
rights question presented in this case. The State of Cali-
fornia is not without means to provide separate standards
and eligibility requirements as to the rights of ex-offenders

to hold public office. While these too may be called to
pass Constitutional muster, it is quite possible that dif-
ferent standards, methods, and results would emerge in
balancing state and citizen interests.

As to the other justifications, no empirical evidence has
been shown, nor indeed can it be, that “catch alls” em-
bracing the wide variety of offender types and behaviors
embraced in “felon” or “infamous crime” classifications
are necessary or, indeed, reasonably calculated to forestall
against the propensity of some offenders to abuse the
franchise or recidivate to illegal acts which undermine the
governmental process. Although these concerns seem to
pertain to protection of the “purity of the ballot box,”
the 9th Circuit in Dillenburg v. Kramer, 469 F.2d 1222,
1224-25 (1972), has, like the Supreme Court of California,
expressed its difficulty in discerning the nature of the in-
terest served:

“ .. Search for modern reasons to sustain the

old governmental disenfranchisement prerogative

has usually ended with a general pronocunccrnient
that a state has an interest in preventing persons
who have been convicted of serious crimes from
participating in the electoral process (e.g., Green
v. Board of Elections of City of New York (2d

Cir. 1967) 380 F.2d 445, 451, cert. denied,

389 U.S. 1048, 88 S.Ct. 768, 19 L.Ed.2d 840)
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or a quasi-metaphysical invocation that the
interest is preservation of the “purity of the
ballot box™. (E.g., Washington v. State
(1884) 75 Ala. 582, the venerable sire of
abundant progeny; ¢f. Kronlund v. Honstein
(N.D. Ga. 1971) 327 FE.Supp. 71, 73.)

“Few decisions have penetrated the disen-
franchisement classification to ascertain
whether the offenses that restrict or destroy
voting rights have anything to do with the
integrity of the electoral process or whether
there is any constitutionally valid distinction
between the class of offenses that disen-
franchise and the class of offenses that do
not. When the facade of the classification
has been pierced, the disenfranchising laws
have fared ill. (E.g., Stephens v. Yeomans,
D.N.J. 3-judge court 1970) 327 F.Supp.
1182: Otsuka v. Hite, (1966) 64 Cal. 2d
596, 51 Cal. Rptr. 284, 414 P.2d 412).”

Nor is it Respondent’s burden to rebut these presumptions.
This Court, in dealing with statutory presumptions in the
past, has indicated that governmental authority imposing
the presumption must establish its validity by showing
that “the presumed fact is more likely to flow from the
proved fact on which it is made to depend”. Leary v.
United States, 395 U.S. 6, 36 (1969). Yet, Petitioner

has failed to establish, by empirical proof or otherwise,
any rational connection between the fact of felony convic-
tion and commission of election fraud or other crimes
destructive of the governmental process. Rather, the pre-
sumption that former felons will be likely candidates for
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election offenses punishes the ex-offender in advance,
without credible evidence to support such probability.

Further, even assuming that a correlation between con-
viction and election crimes could be shown, states have
at their disposal “less drastic means” than disenfranchise-
ment of all felons to protect their interests. Virtually
every state has a variety of criminal statutes dealing with
election code offenses. As the California Supreme Court
has stated in this case, “the voting and counting process
is now thoroughly hemmed in by control mechanisms at
every stage so that deliberate irregularities, if present to-
day, are rare and have negligible effects on election re-
sults . . .” Ramirez v. Brown, 9 Cal.3d 199, 215 (1973).
The California Court also observed:

“In sum, it may have been feasible in 1850

to influence the outcome of an election by
rounding up the impecunious and the thirsty,
furnishing them with free liquor, premarked
ballots, and transportation to the polls; to do
so in 1973, if possible at all, would require the
coordinated skills of a vast squad of computer
technicians.” /Id. at 214.

Finally, the proffered explanations for disenfranchisement
fail to account for (i) the absence of former felon disen-
franchisement provisions in many states, (ii) the ability
of states to impose as severe and comprehensive a set
of criminal snactions as may be desired to protect
against damage to or corruption of the electoral or
political process, and (iii) the existence in several states
of election code provisions, which are misdemeanors




and which do not impose the consequence of disenfran-
chisement.® These alternatives, already employed by
states no less concerned than California with safeguarding
their electoral processes, suggest that viable and less drastic
means do indeed exist for protecting state interests.

The classification involved in the instant case is devoid
of relationship to the crime or public dangers protected
against. Neither is it based on any qualities of the of-
fender; rather, “it rests solely on the nature of the
punishment that can be given for an offense™. Dillenburg
v. Kramer, supra, at 1225. Therefore, it cannot be said
that the state has tailored its classification with sufficient
precision to meet the exacting standard of the Equal Pro-
tection Clause. Just as “wealth, like race, creed or color,
is not germane to one’s ability to participate intelligently
in the electoral process”, Harper v. Virginia Board of Elec-
tions, 383 U.S. 663, 667 (1966), neither can the fact of
prior felony conviction, standing alone, be justified as a
total bar to the exercise of this most fundamental right.

8 See, e.g., Wash. Rev. Code §29.85.050 (fraudulently misleading
voters in marking ballots); Wash. Rev. Code §29.85.060 (voter coer-
cion by election official); Wash. Rev. Code §29.85.020 (tampering
with ballots by election officer), cited in Dillenburg v. Kramer, 469
F.2d 1222, n. 6 (1972). Indeed, this is true in California itself
where “. . . at least 60 additional acts are punished as misdemeanors
in 40 separate sections.” Ramirez v. Brown, supra at 213.




II. SECTION 2 OF THE FOURTEENTH AMENDMENT IS
NOT AN INDEPENDENT GRANT OF AUTHORITY
TO STATES TO DISENFRANCHISE FORMER OF-
FENDERS

Although a blanket prohibition on voting by ex-offenders
should fail under the Equal Protection Clause, both the
Petitioner? and the State of California ' argue that Sec-
tion 2 of the Fourteenth Amendment expressly reserves
to states the power to withhold the franchise from former
offenders. Section 2 provides in pertinent part:

3

‘. . . But when the right to vote is denied
to any of the male inhabitants of such State,
being twenty-one years of age, and citizens
of the United States, or any way abridged,
except for participation in rebellion, or other
crime, the basis of representation therein
shall be reduced . . .” (Emphasis added)

A. Neither the language of Section 2 nor its
legislative history support the view that it was
meant to establish a discrimination not suscepti-
ble to equal protection scrutiny

The proviso *“‘except for participation in rebellion, or
other crime” is part of a general penalty clause and must
be read in that context. Section 2 penalizes, by reduced
representation in the House of Representatives, states which
deny the vote to eligible persons. It also provides that
states which deny the vote to persons who have participated

9 Petitioner’s Brief at 20.

10 Brief of State of California as Amicus Curige at 13.
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in “rebellion, or other crime” will not be so penalized.
Only by reading into Section 2 an intent not evident
from the words themselves may one conclude that states
are affirmatively authorized to exclude former offenders
from exercising the franchise.

To accord the phrase “or other crime” the meaning
ascribed by Petitioner would suggest that states might
deny the vote to individuals convicted of such misdemean-
ors as traffic offenses, trespass and littering ordinances,
minor vandalism and similar infractions. (Unlike the Fifth
Amendment reference to “infamous crimes”, the Section
7 reference to “other crime” is not in any way limited.)!!
Such reasoning, of course, would produce an overbroad and
irrational result. This result can be avoided but it makes
clear the need to go beyond a literal reading of the “other
crime” phraseology as an affirmative authorization.

Even if this Court were to conclude that Section 2 is an
affirmative grant of authority to exclude criminals from
the franchise, rather than an exception from a penalty
provision, the issue of extent and duration of such disen-
franchisement would remain. Where different sections of
a constitutional provision are enacted contemporaneously,
as with Sections 1 and 2 of the Fourteenth Amendment,
the favored course is to interpret such provisions so that
they may be read together harmoniously and without giv-
ing such force to one that it excludes the other.’? In
the instant case, such a reading is not only possible, but
it produces, in the view of amicus, a more logical and

11 Black’s Law Dictionary 444 (4th ed. 1951). In technical usage,
the general term “crime” includes misdemeanors.

12 16 Am. Jur.2d Constitutional Law $866, 67, 76 (1964) and
cases cited therein.
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Constitutionally secure result. This course was followed
in Stephens v. Yeomans, 327 F.Supp. 1182 (D.N.J. 1970).
There the court found (at p. 1186):

“. .. [The phrase “participation in rebellion or
other crime] is an express exception or proviso in
section 2, which in its general terms imposes a
penalty on those states which disenfranchised for
reasons other than rebellion or crime. Since it is
now clear that the entire section 2 imposes no
limitation on section 1, it can hardly be argued
that the exception or proviso in section 2 was in-
tended to impose such a limitation. We
conclude, therefore, that the New Jersey
statute which disenfranchises plaintiff

must be judged by the exacting equal
protection standards laid down by the
Supreme Court in the voter disqualifica-

tion cases referred to hereinabove.”

Put to that test, disenfranchisement of persons guilty of
minor violations, or the continuance of a valid disenfran-
chisement beyond the full term of a felon’s sentence,
should fail. It is difficult to regard this as anything but
an unnecessarily drastic means of protecting a compelling
state interest, even under the old *‘rational relationship™
test.

The full intent of Section 2 is not revealed from its
language and resort to legislative history is therefore neces-
sary. The historical record on enactment of the Fourteenth
Amendment shows that early drafts of Section 2 contained
no language concerning exceptions to the penalty for a
state’s disenfranchisement of qualified voters. Such drafts
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initially imposed the penalty only with respect to denial

of the vote on grounds of race or color. When the Amend-
ment was later broadened to impose the penalty on states
which abridged the franchise on any grounds, the exception
relating to participation in rebellion was added. Nowhere
is there clear indication of what the words “or other
crime” were to mean. Indeed, the only indicator is the
common practice at the time, by the drafters and others,
to equate “crime” with misconduct which might reasonably
be expected of Confederates in the wake of defeat by the
North. This explains why the phrase “or other crime”
follows close on the heels of the word “rebellion.”

“Furthermore, the crucial words ‘or other crimes’
are utterly devoid of independent legislative in-
tent, and take on historical meaning only as part
of the phrase ‘participation in rebellion, or other
crime.” Proposed § 2 (H.R. 51, 39th Cong,,
Sess. (1866)) was sent to a Joint Committee with
the phrase ‘participation in rebellion.” CONG.
GLOBE, 39th Cong., 1st Sess. 1289 (1866). It
is clear that the thrust of this language was to
limit governmental activity by former rebels.

See H.R. Rep. 30, 39th Cong., st Sess. 14,

15 (1866). The final version of the bill (H.R.
127, 39th Cong., 1st Sess. (1866)), however,

was reported out six weeks later with the lan-
guage ‘or other crime’ tacked on. There is

no apparent legislative intent for this addition,
and it makes sense only as giving the states a
broader weapon to use against former Confed-
erates.” 13

13 Note, Restoring the Ex-Offender’s Right to Vote: Background
and Developments, 11 Am. Cr. L. Rev. 720, 746 n. 158 (1973).
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It seems, therefore, that the operative intent, if any, in
use of the phrase “other crime” was to validate disenfran-
chisement of Confederate officials and sympathizers for a
variety of offenses and outlawed political activities related
to the rebellion, ie violations which the phrase ‘“‘partici-
pation in rebellion” might not technically encompass. An
interpretation of this kind would comport with the recog-
nized “ejusdim generis” concept under which general
words and phrases (“or other crime”) following words of
specific meaning (“‘rebellion’) are not construed in their
widest extent but rather within the same general class or
category as the specific reference.

Prior judicial interpretations of the effect of sec-
tion 2 on offender voting restrictions were not
well reasoned, are distinguishable from this case,
and should not be deemed binding.

The assertion that Section 2 may be read to exclude
former offenders from the right to vote is not without
precedent. The cases on which Petitioner relies generally
support this interpretation and two of them have been
affirmed by this Court in response to its obligatory appel-
late jurisdiction. ™ Fincher v. Scott, 352 F.Supp. 117
(M.D.N.C. 1972), aff’d mem., 411 U.S. 961 (1973), and
Beacham v. Braterman, 300 F.Supp. 182 (S.D. Ga. 1969),
aff'd mem., 396 U.S. 12 (1969).

14 «p summary affirmance without opinion in a case within the
Supreme Court’s obligatory appellate jurisdiction has very little pre-
cedential significance. (Frankfurter & Landis, ‘The Business of the
Supreme Court at October Term 1929” (1930) 44 Harv.L.Rev. 1, 14.
See also Serrano v. Priest (1971) 5§ Cal.3d 584, 616-617, 96 Cal.Rptr.
601, 624, 487 P.2d 1241.)” Dillenburg v. Kramer, supra at 1225.
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In Fincher, North Carolina’s constitutional and statutory
provisions disenfranchising prisoners were upheld. The
lower court found that Section 1 of the Fourteenth Amend-
ment must be read in light of Section 2 which “expressly
allows the exclusion of felons from the franchise.” See
also, Green v. Board of Elections, supra, and Beacham v.
Braterman, supra.

However, well reasoned and contrary authority exists,
whose analysis of current equal protection standards and
the realities of ex-felon/electoral system relationships have
not been adequately answered. See the decision of the
California Supreme Court in this case, Ramirez v. Brown,
supra; Stephens v. Yeomans, 327 F.Supp. 1182 (D.N.J.
1970); Dillenburg v. Kramer, supra.

Initially, it should be noted that neither Fincher or Beach-
am, nor Green (which appears to be the intellectual well-
spring of the other cases) received plenary consideration by
this Court. Thus, they may be regarded as having “little
precedential significance,” Dillenburg v. Kramer, supra at
1225. Further, none of these cases, as well as others re-
lied on by Petitioner, is as broad as Petitioner asserts.
Fincher dealt only with the right to vote of an incarcer-
ated felon, ' whereas the present case involves the voting
rights of persons who have completed their sentence,
whether on probation or in confinement and subsequently
on parole. Insofar as it examined disenfranchisement di-
rectly, rather than the more extensively discussed pardon
power of the Florida Governor, Beacham cited and relied

15 Jurisdictional Statement, Fincher v. Scott, supra at 6, 7, 18,
20. Conversation with Norman B. Smith, counsel for Fincher, De-
cember 17, 1973.




only on Green. Similarly, Green is distinguishable from
the instant case. First, and most significantly, it relied
on the rational relationship test which no longer suffices
to justify voting restrictions imposed on special classes
or groups of citizens. Further, the precise question be-
fore the Second Circuit was procedural, concerning the
criteria for convening a three-judge court to determine
the constitutionality of certain New York disenfranchise-
ment statutes. Moreover, the plaintiff in Green had been
convicted of the type of offense which, a century earlier,
would have been characterized as rebellious or seditious
behavior under Section 2.

Beyond these differences, examination reveals that the
lower court opinions in these cases offer little analysis as
to why their reading of Section 2 was proper. Indeed,
such analysis reveals that there are alternative readings
which achieve a fair and just result, and which comport
with the rules of Constitutional construction.

In Fincher v. Scott, supra, the cursory treatment accord-
ed Section 2 may be laid to that Court’s willingness to
accept, at face value, the meaning given to the proviso
“except for participation in rebellion, or other crime”
almost ninety-nine years earlier in United States v. An-
thony, 24 Fed. Cas. No. 14,459, p. 829 (C.C.N.D.N.Y.
1873) (criminal proceeding involving the defense of an
asserted Constitutional right to vote for women citizens).
However, in Anthony, the court discussed the meaning of
Section 2 in even more summary fashion than Fincher,
using it only to demonstrate that the Section assumed the
right of states to deny the vote to certain classes of citi-
zens:
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“This view is assumed in the second section of
the fourteenth amendment which enacts, that, if
the right to vote for federal officers is denied by
any state to any of the male inhabitants of such
state, except for crime, the basis of representa-
tion of such state shall be reduced in a propor-
tion specified. Not only does this section assume
that the right of male inhabitants to vote was
the especial object of its protection, but it as-
sumes and admits the right of a state notwith-
standing the existence of that clause under
which the defendant claims to the contrary, to
deny to classes or portions of the male inhabi-
tants the right to vote which is allowed to other
male inhabitants. The regulation of the suffrage
is thereby conceded to the states as a state’s
right.” United States v. Anthony, supra at
831. (Emphasis added)

Likewise, in Green v. Board of Elections, supra, analysis
of Section 2 is absent,

In sum, the exact meaning of the proviso in question
has never been considered by the courts which purported
to construe its meaning. Rather, the exclusionary interpre-
tation was assumed without the scrutiny of legislative his-
tory and contextual significance merited by an issue of
this magnitude.
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IIl. ACTIONS TAKEN BY THOSE CONCERNED WITH
CRIMINAL JUSTICE, RECENT STATE LEGISLATIVE
ACTIVITY, AND POSITIONS ADOPTED BY GROUPS
CONCERNED WITH THE ELECTORAL PROCESS,
CONFIRM THAT THERE IS NO JUSTIFICATION
FOR DENYING FORMER FELONS THEIR FUNDA-
MENTAL RIGHT TO VOTE

The Constitution is a living document that, historically,
has enabled this Court to maintain a proper balance be-
tween fundamental changes in our society and its institu-
tions, and traditional legal concepts. Nowhere has this
flexibility been more consistently demonstrated than in
the context of voting rights.

“. . . the Equal Protection Clause is not
shackled to the political theory of a particu-
lar era. In determining what lines are un-
constitutionally discriminatory, we have
never been confined to historic notions of
equality . . . Notions of what constitutes
equal treatment for purposes of the Equal
Protection clause do change.” Harper v.
Virginia Board of Elections, supra at 669.

Thus, when faced with state classifications that seek to
disenfranchise selected groups of citizens, it becomes cru-
cial that this Court examine the rationale behind the ex-
clusion, and whether the rationale retains validity in modern
society.

In its origins, penology stressed the need to impose severe
physical penalties on lawbreakers. Severe penalties were
deemed necessary for society to achieve retribution for
the wrongful act and to deter others from committing
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similar offenses. ' So also was the imposition of various
civil disabilities, collectively known as “civil death” pro-
visions, thought to be an effective means of punishment.

These theories of crime and punishment were carried
over to this country with the colonists, and although our
Constitution prohibited certain of the more drastic penalties
for commission of crime,!” the penalty of “civil death”
persisted. The penal philosophy which gave life to such
onerous sanctions remained virtually unchallenged until the
last half of the nineteenth century when a meeting of the
National Congress on Penitentiary and Reformatory Disci-
pline (now the American Correctional Association) adopted
an historic Declaration of Principles. It was asserted among
other things that:

“The supreme aim of prison discipline is the
reformation of criminals, not the infliction of
vindictive suffering.” 18

16 « _  The early penal systems were designed for two purposes
— to exact vengeance on wrongdoers and to deter other potential
offenders. With those objectives, the penalties had to be brutal and
they had to be widely observed, the only limiting factor being the
tolerance of the community.” Babington, The Power to Silence, 164
(1968).

17 See, Art. 111, 83 of the United States Constitution (specifically
prohibiting forfeiture and corruption of blood except during the life
of a person convicted of treason), and the Eighth Amendment (pro-
hibiting infliction of punishments which are “cruel and unusual”).

18 Art. III of the Declaration of Principles (1870), reprinted Ameri-
can Bar Association and Council of State Governments, Compendium
of Model Correctional Legislation and Standards, X-65 (1972).
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Gradually, increasingly numbers of experts and admin-
istrators in the field of corrections have embraced this
policy as the most promising means of dealing with crime
and reducing recidivism. 1 Today such acceptance is
almost universal. The underlying philosophy has also
been endorsed by the nation’s highest elected officials:

“Locking a convict up is not enough. We must
also offer him the keys of education, of re-
habilitation, of useful training, of hope — the
keys he must have to open the gates to a life
of freedom and dignity.” 20

The emphasis of our nation’s correctional programs like-
wise reflects the view that, while punishment may be a
necessary evil of the correctional process, the goal of re-
habilitation of offenders should be paramount. The wide
range of programs and methods of treatment now flour-
ishing either within, or as an adjunct to, the correctional
process, bears witness to this view. Although problems
of implementation and inadequate resources are quite real,
vocational training, counselling, and treatment for alcohol
and drug addiction are today considered an integral part
of the prison regimen. Similarly, increased reliance on
community correctional programs such as halfway houses,
work release programs and probation and parole signals a

19 « . . The ultimate goal of corrections under any theory is
to make the community safer by reducing the incidence of crime.
Rehabilitation of offenders to prevent their return to crime is in
general the most promising way to achieve this end.” President’s
Commission on Law Enforcement and Administration of Justice,
Task Force Report: Corrections, 16 (1967).

20 Remarks of President Richard M. Nixon, First National Con-
ference on Corrections, Williamsburg, Va., December 6, 1971.




dramatic departure from past willingness to segregate even
harmless offenders from society-at-large. 21 There have been
an increasing realization that society must either responsibly
assume the burden of preparing offenders for productive
citizenship (especially those whose debt has been fully
paid) or reap a harvest of alienation and despair from

those it has abandoned.

Despite agreement on the appropriateness of affirmative
efforts to rehabilitate and reintegrate offenders into society,
a number of states, including California, persist in denying
to former offenders the fundamental right to vote. Virtu-
ally every national group which has examined this question
has recognized the counterproductive nature of the practice.
The most recent of these, the National Advisory Commis-
sion on Criminal Justice Standards and Goals, reached a
similar conclusion:

“Loss of citizenship rights — the right to vote,
hold public office, and serve on juries — inhibits
reformative efforts. If corrections is to reinte-
grate an offender into free society, the offender
must retain all attributes of citizenship. In addi-
tion, his respect for law and the legal system
may well depend, in some measure, on his ability
to participate in that system. Mandatory denials
of that participation serve no legitimate public
interest.” Report on Corrections, 593 (1973).

21 National Advisory Commission on Criminal Justice Standards
and Goals, Report on Corrections (1973). A variety of standards
are relevant, including especially: 2.9 — Rehabilitation; 2.10 —
Retention and Restoration of Rights; 3.1 — Use of Diversion; 4.9 —
Programs for Pretrial Detainees; 5.2 — Sentencing the Nondangerous
Offender; 6.1 — Comprehensive Classification Systems; 7.1 — De-
velopment Plan for Community-Based Alternatives to Confinement;
See also Chapters 10 (Probation), 11 (Major Institutions), 12 (Parole)
and 16 (Statutory Framework of Corrections).

1O = T4 6
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Other groups intrinsically concerned with electoral and
governmental processes, such as the National Democratic
Party 2 and the California League of Women Voters, 2
have specifically adopted as policy the position that re-
strictions on the right to vote of former offenders
should be abolished. The President’s Commission on
Law Enforcement and Administration of Justice was no
less explicit in its 1967 appeal for restoration of the fran-
chise to former offenders.

“There seems to be no justification for per-
manently depriving all convicted felons of
the vote, as the laws in most states provide.
The convicted person may have no strong
personal interest in voting, but to be de-
prived of the right to representation in a
democratic society is an important symbol.
Moreover, rehabilitation might be furthered
by encouraging convicted persons to par-
ticipate in society by exercising the vote.” 24

Further, various model acts and suggested legislation pro-
pose abolition of restrictions on ex-offenders’ voting rights.
The American Bar Association has approved legislation de-
veloped by the National Conference of Commissioners on
Uniform State Laws which would restore an offender’s

22 Iy its Party Platform: 1972, the Democratic Party endorsed
. restoration of civil rights to ex-convicts after completion of
their sentences, including the right to vote.”

i“

23« the right to vote should be restored to ex-felons,” Cal-
ifornia League of Women Voters, Policy Statement, February 16,
1972.

24 President’s Commission on Law Enforcement and Administra-
tion of Justice, Task Force Report: Corrections, 90 (1967).
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right to vote upon his discharge from sentence or if placed
on probation or parole. Uniform Act on the Status of Con-
victed Persons, 882, 3 (1965). A similar position was in-
corporated by the American Law Institute in the Model
Penal Code:

“8306.3 Notwithstanding any other provision
of law, a person who is convicted of a crime
shall be disqualified (1) from voting in a pri-
mary or election if and only so long as he is
committed under a sentence of imprisonment.”

Legislatures in a growing number of states have recognized
the wisdom of this view and have been moving to elimi-
nate voting restrictions placed on ex-felons. Four states—
Arkansas, Maine, Michigan, and Tennessee—now have no
restrictions while others provide for automatic restoration
of voting rights.” Such actions reflect a trend that is
unmistakable. 26

25 See Appendix A of this brief for state law disenfranchisement
provisions. See Appendix B of this brief for provisions respecting
re-enfranchisement. Nineteen states automatically restore civil rights
upon termination of imprisonment, parole or probation while five
more states and the District of Columbia restore rights after a fixed
period of time. Restoring the Ex-Offender’s Right to Vote: Back-
ground and Development, 11 Am. Crim. L. Rev. 721, 758 and
n. 215, et seq. California’s procedure (Petitioner’s brief at pp. 21-
24 and Appendix A thereof) is more cumbersome, requiring an appli-
cation, a judicial proceeding, and a discretionary determination based
on no more explicit standard than “rehabilitation and fitness to ex-
ercise all of the civil and political rights of citizenship.”

26 The National Advisory Commission on Criminal Justice Stan-
dards and Goals has called for all states to enact by 1975 legislation
removing all mandatory restrictions on ex-offender civil and political
rights, including the right to vote and hold public office. Report on
Corrections, Standard 16.17 (1973).
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The purpose of corrections has shifted from one of
thoughtless retaliation to that of attempting to prepare
the offender for lawful participation in society. How-
ever, at the same time that millions of dollars are being spent
to implement this program, with unprecedented commit-
ment of federal, state, and local resources to that end,
laws grounded in the antiquities of penology conflict with
today’s goals of rehabilitation and reintegration. If the
strength of democratic government is truly drawn from
its collective citizenry, surely those who have endured its
sanctions deserve also to participate in its most valued
entitlements. As de Tocqueville once noted:

“There is no more invariable rule in the his-
tory of society: the further electoral rights
are extended the greater is the need for ex-
tending them; for after each concession the
strength of democracy increases, and its de-
mands increase with its strength.” Democracy
in America, 57 (Knopf 1956).
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CONCLUSION

For the above reasons, the American Bar Association
respectfully urges this Court to affirm the decision of
the Supreme Court of California.

Respectfully submitted,

CHESTERFIELD SMITH, President
RICHARD J. HUGHES
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NOTES TO TABLES

215 Araska Consy. art. V. § 2 (felonies involving moral turpitude); ALASKA STAT. §
15.05.030 (1971): Awiz. Coxst, art. VIL § 2: Amiz. Rev. STaT. Asn. §§ 16-101, 16-921
(Supp. 1972-1973); Ark. Consy. amend. 8§, art. 3, § 1 (enabling provision): 16-150,
CoNN. GEN. STAT. ANN. § 946 (1967) (except the crime of non-support): DeL. CoNsT
art. V, § 2 (accompanicd by an enabling clause which permits the General Assembly 1o
discnfranchisz as puni-iment for crime): D.C. Cope Axn, § 1-1102 (Supp. 1973);
Fra. Const. art. VI, § 4: Fra. Stat. Axn. § 97.041 (Supp. 1973): Hawan ConsT. arl.
II, § 2 (Supp. 1971): Hawan Rev. Stat. § 716-2 (Supp. 1971); Ipano CoNsT. art.
VI, § 3 (Supp. 1972): IpaHo Cone § 34-403 (Supp. 1972); ILi. ConsT. art. 3, § 2;
IND. STAT. ANN. § 29-59064 (1964 Replacement); Kan, Cowst. art. 5, § 2; Ky. Const. §
145: La. Const. art. VIL § 1; La. Const. art. VIIL, § 6;: La. Rev. StaT. tit. 15. § 572.1
(Supp. 1971); Miny, ConsT. art. 7, § 2; Mo. ConsT. art, 8 § 2; Mo, Rev. Stat. §
111.021 (Supp. 1973): Mo. Rev. Stat. § 113.040 (1966); MoxTt. Coxnst. art. IX, § 20
Mont. Rev. Cope § 23-2701 (Supp. 1971); Nes. ConsT. art. VI, § 2; Nes. REv. STaT.
§ 29-112 (1964); Nev. Const. art. 11, § 1; N.M., Const. art. VII, § 1: N.M. Stat.
ANN, § 40A-29-14 (1964); N.Y. ELecrion Law §§ 152, 462 (McKinney Supp. 1972~
1973); N.C. Const. art. VI, § 2(3): N.D. Const. art. V, § 127; N.D. Cent. ConrE §
16-01-04 (1971 Replacement): Oxio REv. Cone ANx. § 2961.01 (1954); OxkLa. CoNsT,
art. II1, § 1 (“subject to such exceptions as the legislature may prescribe”): 5.D. CoxnsT.
art. VII, § 8; Tex. Const. art. 6. § 1; Tex. ELection CooE art. 5.01 (1967 rev. ed.):
Va. Const, art. 1L § 1: Va. CopeE AnN. § 24,1-42 (Supp. 1972); W. Va. ConsT. art
1V, § 1; W. VA. CopE ANN. § 3-1-13 (1971); Wisc. ConsT. art. 111, § 2: WiIsC. STAT.
ANN. § 6.03 (1967); Wyo. Stat. § 6-4 (1959).

218 Apa. Const. § 182; Ata. Coue tit. 17, § 15 (1958); CaL. Const. art. . I1, § 1
Ipaso ConsT. art. VI, § 3 (Supp. 1972); Inp. ConsT. art. 2, § 8 (enabling provision);
JIowa Consr. art. 2, § 5;: Mp. Const. art. 1, § 2 (enabling provision): Mp. Rev. STaT.
ANN. art. 33, § 3-4, as amended, ch. 667 (Laws of Md. of 1972); Miyn. ConsT. arl.
4, § 15 (enabling provision): N.M. CoxsT. art. VII, § 1; N.Y. Const. art. II, § 3;
Onio Const. art. V, § 4 (enabling provision); R.1. ConsT. amend. 24, § 4; Tenn. ConsT.
art. I, § 5 (enabling provision) (see note 203 supra and accompanying text); TENN.
Const. art. IV, § 2 (enabling provision); WasH. ConsT. art. 6, § 3; Wisc. ConsT. art.
1L, § 6 (enabling provision); Wyo. ConsT. art. 6, § 6.

217 ALa. Const. § 182; Ga. Const. § 2-801.

218 ALa. ConsT. § 182 (“murder, arson, embezzlement, malfeasance in office, larceny,
receiving stolen property, obtaining properly or money under false pretenses, perjury,
subornation of perjury, robbery, assault with intent to rob, burglary, forgery, bribery,
assault and battery on the wife. bigamy, living in adultery, sodomy, incest, rape, mis-
cegenation, crime against nature, . . . any person who shall be convicted as a vagrant or
tramp. ..."): ALa. Cook, tit. 17, § 15 (1958) (same in substance as constitution); CaL.
ConsT. art. I, § 1 (embezzlement, misappropriation of public money); Car. CONST. arnt
XX, § 11 (bribery, perjury, forgery. malfeasance in office, or other high crimes); CaL.
PenaL Cope §§ 228, 232 (1970) (duelling); ConN. ConsT. art. VI, § 3; Ga. ConsT.
§ 2-801 (embezzlement of public funds, malfeasance in oflice, bribery or larceny):
Ioano Const. art. VL. § 3 (Supp. 1972) (bigamy, polygamy); Kan. ConsT. art. 5. § 2
(defrauding the government, bribery); Ky. Coxst, § 145 (“such high misdemeanors as
the general assembly may declare™); Ky. Rev. Stat. § 432,350 (1969) (state official
who receives a bribe); Ky. REv. STat. § 436.230 (1969) (bribery); Mp. REv. STAT. ANN.
art. 33, § 3-4, ar amended ch. 667 (Laws of Md. of 1972) (larceny); Minn. CoNsT.
art. 4, § 15 (bribery. perjury): Miss. Const. art. 12, § 241 (murder, rape, bribery, theft,
arson, obtaining money under false pretense, perjury, forgery, embezzlement or bigamy);
Miss. Cope § 23-5-85 (1972) (same in substance as constitution); Miss. Cope,§ 99—
19-35 (1972) (same in substance as constitution): Mo. REv. STaT. § 557.490 (1953)
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(perjury); Mo. REv. STaT. § 559.470 ( 1953) (murder and other felonies involving physi-
cal assault): Mo. Rev. S1at. § 560.610 (Supp. 1973) (“any person who shall be convicted
of arson, burglary, robbery or the stealing of any motor vehicle, narcotic drug, horse,
mare, gelding, colt, filly. mule, dog, ass, sheep. goal. hog. meat cattle, domestic fowl in
the nighttime, deed. will, court record, anything of the value of fifty dollars or more, or
anything from a dwelling or from the person. . . ). Mo. Rev. STat. § 561.340 (Supp.
1973) (false acknowledgment of deed: affixing false jurat, certain felonies dealing with
forgery and related offenses); Nev, ConsT. art. XV. § 3 (duelling); N.H. ConsT. pt. 1,
art. 1I (bribery): N.J. Coxst. art. 11, § 7 (legislature may disenfranchise those convicted
of “such crimes as it may designate™): N.Y. Consr. art. I, & 3 (bribcry); Onio CoxsT.
art. V, § 4 (bribery. perjury); R.I. ConsT. amend. 24, § 4 (bribery): S.C.- ConsT. art.
11, § 6 (“persons convicted of burglary, arson, obtaining goods or money under false
pretenses, perjury. forgery, robbery, bribery. adultery, bigamy. wife-beating, house-
breaking, receiving stolen goods. breach of trust with fraudulent intent, fornication,
sodomy, incest, assault with intent to ravish. miscegenation, larceny. . . ."); S.C. CopE
ANN. § 23-62 (Supp. 1971) (same in substance as constitution): S.C. Copr ANN, § 16-
61 (1962) (duelling); Tex. Const. art. 16, § 2 (“bribery. perjury. forgery, or other
high crimes™); Wis. Const. art. 1II, § 6 (bribery, larceny): Wis. STaT. ANN. § 6.03
(1967) (bribery).

219 Ara. ConsT. § 182; Ara. Cook tit. 17, § 15 (1958); DEL. Const. art. V, § 7; DEL.
Copt. ANN. tit. 15. § 1701 (Non-cum. Supp. 1972); Ipato Const. art. VI, § 3 (Supp.
1972): Ipano Cove § 34-403 (Supp. 1972): ILL. ANN. STAT. ch. 46, § 29A-5 (Smith—
Hurd Supp. 1972) (if sentenced to penitentiary): IND. STAT. ANN. §5 29-5908, 29-5964,
29-5965 (1969 Replacement): lowa CoDE § 51.16 (1949); Kv. ConsT. § 145: KY. REV.
STAT. §§ 124.150, 124.190, 160.991 (1971); Me. Coxst. art, IX (enabling provision):
Mb. REV. STAT. ANN, art. 33 §§ 3-4, as amended, ch. 667, (Laws of Md. of 1972); Mass.
ConsT. amend. art. 11T: Mass. GEN. Laws ch. 51, § 1 (Supp. 1973): Mass. GEN. Laws
ch. 55. § 37 (1958); Mo. CownsT. art. 8, § 2: Mo, Rev, Star. § 111.021 (Supp. 1973);
Mo. REv. STaT. §§ 113.040, 129.420. 129.4%0, 129.500. 129.920 (1966): N.H. ConsT.
pt. I art. 11; N.Y. ErecrioN Law § 152 (McKinney Supp. 1972-1973): N.D. CeNT.
CobE § 12-11-06 (1960): Pa. ConsT. art. VI, § 7 (only disenfranchises for the election
in which crime committed ): Pa. STAT. ANN. tit. 25. § 3552 (1963) (only disenfranchises
for four years); S.C. Consrt. art. 1, § 6; S.C. CopE ANN, § 23-62 (Supp. 1971); UTaH
ConsT. art. IV. § 6. V. Const. ch. 11, § 51: W. Va. Const. art. IV, § 1; w.
V. CobE ANN. § 3-1-13 (1971); Wis.. Const. art. ITI, § 6 (cnabling provision): Wis.
STAT. ANN, § 6.03 (1967).

220 Ay aska STAT. § 11.05.070 (1970): Ariz. REV. STAT. ANN. § 13-1653; CaL. PENAL
Cobe § 2600 (1970): Coro. Const. art. VIL. § 10; Coro. REV. STAT. ANN. § 49-3-2
(Perm. Cum. Supp. 1971): DeL. Cobe ANN. tit. 11, § 4347 (Supp. 1970); FLA. STAT.
ANN. § 97.041 (Supp. 1973): ILL. ConsT. art. 3, § 2; IND. STAT. ANN, § 29-4804 (1969
Replacement): Ky. Const. § 145: La. Const. art. VIIIL, § 6: La. REv. STaT. tit. 18,
§5 42, 270.210 (1969): Mick. ConsT. art. 11, § 2; Mo. Const.art. 8, § 2; Mo. REv. STAT.
§ 111.021 (Supp. 1973); Mo. Rev. STaT. § 113.040 (1966): Mo. Rev. StaT. § 222.010
(1962): N.H. Rev. STAT. 607-A (Supp. 1972); NJ. REv. STAT. ANN. § 19:4-1 (Supp.
1972-1973): OkLA. STAT. ANN. tit. 21. § 65 (1968); Ore. REV. STAT. § 137.240 (1969
Replacement); S.D. Cope § 23-48-35 (1967): Utan Cope ANN. § 76-1-36 (1953).

221 ALASKA STAT, § 15.05.030 (1971); Ga. ConsT. § 2-801;: ILL. STAT. ANN. ch. 46
§ 3-5 (Smith-Hurd Supp. 1972): Kan, STAT. ANN. § 21-4615 (Supp. 1972); La. ConsT.
art. VII, § 1;: La. Rev. STaT. § 18: 42 (1969): La. REv. STAT. § 18: 270210
(Supp. 1972): Mo. Rev. Stat. § S60.610 (Supp. 1973): N.C. GexN. Stat. § 163-55
(1972); Ore. Const. art. I1, § 3: R.I. GEN. Laws ANN. § 13-6-2 (1969) Reenactment).

222 Aya. ConsT. § 182: ALa. CopE tit. 17. § 15 (1958): Ariz. Const. art. VIL, § 2;
ARiZ. REV. STAT. ANN. § 16-101 (Supp. 1972-1973): Ga. ConsT. § 2-801; Ipano CoNsT.
art. VI, § 3 (Supp. 1972): Ipaxo Cobe § 34-403 (Supp. 1972); Kan. ConsT. art. §, §
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2, Ky. Coxnsy. § 145; MinN, ConsT. art. 7, § 2: Nen, Const, art. VI; Nev. ConsT. art.
H,§ 1; NH. Const. pt. 1, art. 11; N.D. ConsT. art. V., § 127; N.D. Cent. Cooe § 16—
01-04 (1971 Replacement); S.D. Coxnst, art. VII, § 8; Utan Consr, art. 1V, § 6; W.
VA, Coxnst. art. IV, § 1; W, VA Cobe ANN. § 3-1-13 (1971); Wis. Coxst. art. 111, §
2; Wis. Stat. AxN. § 6.03 (19067)

222 Coro, Coxst, art, I, § 10; Coro, REv. STaT. ANN, § 49-3-2 (Perm. Cum. Supp.
1971); Fra. Star. Ay, § 940.05 (1973) (after having served maximum term of sen-
tence or after having been granted final relcase by parole and probation conunission);
Hawan Rev. Star. § T16-5 (Supp. 1971): I, ANN. Srat. ch, 38, § 124-2 (Smith-Hurd
Supp. 1972) Irr. ANN, Stat, ch. 46, 3§ 3-5. 29A-5 (Smith-Hurd Supp. 1972); KaN.
STAT. ANN. § 22-3722 (Supp. 1972) (upon discharge from imprisonment Or upon issu-
ance of “certificate of discharge™ from parole or probation): MiNN. Star. § 609.165
(1964) (on expiration of sentence): MonT. CoNsT. art. IV, § 2 (felons may vote upon
release from confinement): Nun. Rev. Stat. § 29-112.01 (1964) (upon satisfaction of
judgment when sentence is oither than confinement); Nes. REv. STaT. § 29-2264 (Cum,
Supp. 1972) (upon satisfactory completion of probation): Nes. Rev. Stat, § 83-1118
(1971) (upen satisfactory completion of sentence or parole); N.H. REv. Stat. § 607-A
(Supp. 1972) (upon “discharge after completion of service of his sentence or after
service under probation or parole™); N.J. Rev. STAT. AnN, § 19:4-1 (Supp. 1972-1973)
(upon completion of sentence, parole or probation); N.Y. ELecmion Law § 152 (Me-
Kinney Supp. 1972-1973) (upon expiration of maximum sentence or discharge from
parole); Omo Rev. Cobe AnN. § 2967.16 (Supp. 1972) (upon completion of maximum
term of sentence or final release by parole authority) [Legislation to allow suffrage dur-
ing probation, parole and conditional pardon is in conference committee at press time.];
ORe. REv. STaT. § 137.250 (1969 Replacement) (upon final discharge from probation,
parole, or imprisonment): S.D. Cobk § 24-5-2 (1967) (upon discharge from peniten-
tiary); S.D. Cone § 23-57-7 (1967) (upon expiration of time of disemeanant's sus-
pended sentence): WasH. REv. Cope ANN. § 9.96.050 (Supp. 1972) (upon order of final
discharge which shall not occur within a period of one year from the date of conditional
discharge); 51 Op. W. Va. ATT'y GeN. 182 (1965) (construing W. Va. Const. 1V, § 1
not to prohibit a convicted person from voting after completion of sentence); Wis. STAT.
ANN. § 57.078 (Supp. 1972-1973) (by serving out term of imprisonment or otherwise
satisfying the judgment apainst him); Wyo. Stat. ANN. § 7-311 (1957) (certificate of
discharge restores all rights).

224 The states in this category restore the right to vote for all disenfranchised offenders
after a determinate period of time. Thus, no offender in these states is disenfranchised
permanently.

Der. Cope ANN. tit. 11, § 4347 (Supp. 1970): D.C. Cope AnN. § 1-1102 (Supp.
1973) (five years after discharge from incarceration: three years after discharge if, upon
application, the Superior Court of the District of Columbia certifies ex-offender’s good
conduct to Board of Election); Inp. STAT. ANN, § 29-5964 (1969 Replacement) (persons
convicted of felonies “shall be disenfranchised for any determinate period"): IND. STAT.
ANN. § 29-5964 (1969 Replacement) (misdemeanants “shall be disenfranchised for
any determinate period not to exceed five years"); MEe. ConsT. art. IX (enabling power
to disenfranchise for up to 10 years): Mass. GeN. Laws ch. 55, § 37 (1958) (disen-
franchisement for three years following date of conviction): N.C. GEN. Stat. § 13-1
(Supp. 1971)(two years after release by Department of Corrections, if no intervening
convictions); Pa. Consrt. art. VII, § 7 (conviction for election crime disenfranchises for
election in question): Pa. STAT. ANN. tit. 25, § 3552 (1963) (four years after conviction
for election crime); V1. Const. ch. 1. § 51 (conviction for election crime disenfran-
chises for election in question). *

225 The states included in this cajegory disenfranchise some offenders for determinate
periods of time and others permanently. Listed below are the provisions which state the
fixed time period for restoration of voting rights.




1973) RESTORING RigHT TO VOTE 769

DeL. Const. art. V. § 7: Der. Cope ANN. tit. 15, § 1701 (Supp. 1970) (10 years
after conviction and sentence for election crimes); lowa Cooe § 51.16 (1949) (judges
and clerks convicted of election offenses are disenfranchised for five years); Ky. REv,
STAT. §§ 160991, 432.350 (1971): Mo. Riv. Star. § 129920 (1966) (10 year disen-
franchisement for “corrupt registrution”™ of voters).

226 Apraska CoNsT. art. H1, § 21; Avaska Stat. § 33.20.070 (1971); Ariz. CoxsT. art.
V. § 5; Ariz. REV, STAT. ANN. § 31-443 (1956 ); ARK. CONST. art. 6. § 18; ARK. STAT. ANN,
§ 12-300(m) (1968); CaL. Const. art. V, § 8 (no pardon may be granted to anyone
twice convicted of a felony except on recommendation of California Supreme Court,
four judges concurring); CaL. PENAL Cobe §§ 4852.17, 4853 (West 1970); Cor.0. ConsT.
art, IV, § 8 Dti. Const. art. VII, § 1 (upon recommendation of Board of Pardons);
FLa. ConsT. art. 4, § 8 (1968 Revision) (with approval of three members of cabinet);
FLA. STAT. ANN. § 940.01 (Supp. 1973) (with approval of three members of cabinet);
Hawan Consr. art. 1V, § 5 (Supp. 1971); Ipano Cope § 20-240 (Supp. 1972); ILL.
SraT. ANN. ch. 108, § 49 (1952); Ixp. Const. art. V, § 17; Iowa ConsT. art. 4, § 16;
lows Cope ANN. § 248.12 (1969); Kan. ConsT. art. 1, § 7; KAN. STAT. ANN. § 22-3701
(Supp. 1972): Ky. Const. §§ 77, 145; La. Const. art. 5, § 10 (upon written recom-
mendation of licutenant governor, attorney general, or presiding judge of court of con-
viction: written recommendation requirement waived for first felony offenders); MEe.
ConsT. art. V. § 11 (“with the advice and consent of the Council. . . ."); Mp. CONSsT.
art. II, § 20; Mo. REv. STAT. ANN, art. 41, § 118 (1971): Mo. REV. STAT. ANN. art. 33
3-4, as amended, ch. 667 Laws of Md. of 1972; Mass. ConsT. pt. 2, ch. 2, §1, art. 7
(with advice of council; general conrt may prescribe pardon terms in felony cases);
Mass. GEn. Laws ch. 127. § 152 (Supp. 1973) (public hearing required in felony cases);
MicH. ConsT. art. V, § 14; MiNN. ConsT. art. V. § 4 (in conjunction with Board of
Pardons): Mo. ConsT. art. 4, § 7; Mo. Rev. STaT. § 222.030 (1962); Mo. REv. STaT.
§ 560.610 (Supp. 1973); MonT. ConsT. art. VII. § 9 (advised by Board of Pardons);
Nev. ConsT. art. V. § 13: Nev. Coxnst. art V, § 14 (in conjunction with Attorney Gen-
eral and justices of Supreme Court): N.J. REv. STAT. ANN. § 2A:167-5 (1971); N.M.
ConsT. art. 'V, § 6; N.M. Stat. ANN. §§ 40A-29-14, 21 (1964); N.Y. ConsT. art. 4,
§ 4: N.C. Consr. art. 111, § 5(6); N.D. ConsT. art. 111, § 76 (in conjunction with Board
of Pardon): OHio ConsT. art. 111, § 11; Oxkea. Const. art. 6, § 10 (upon recommenda-
tion of majority of Pardon and Parole Board): OKLA. STAT. ANN. tit. 57, §§ 332, 345
(1969): Ore. Const. art. V, § 14: Pa. ConsT. art. IV, § 9 (only upon recommendation
in writing of majority of Board of Pardons); Pa. STAT. ANN. tit. 19, § 893 (1964) (ful-
fillment of sentence equivalent to pardon); R.I. ConsT. amend. 2 (with advice and con-
sent of Senate): S.D. Consr. art. IV, § §5; S.D. Cope § 23-59-1 (1967) (“only upon
recommendation in writing of the board of pardons and paroles”): TENN. CoONST. art.
3, § 6: TEnN. CoDE. ANN. § 40-3501 (1955); Tex. Const. art. 4, § 11 (upon written
recommendation of majority of Board of Pardons and Paroles); Tex. Cope CriM. PROC.
art. 48.01 (1966 Revision) (upon written recommendation of majority of Board of
Pardons and Paroles); Vr. ConsT. ch. II, § 20; VA. ConsT. art. V, § 12; WasH. CONST.
art. 3, §§ 9, 11: WasH. Rev. Cope AnN, §§ 9.95.160, 9.96.010 (1963); W. Va. CoNsT.
art. VIL § 11: W. Va. Cope ANN. § 5-1-16 (1971); Wis. Const. art. 5, § 6; Wyo.
ConsT. art. 4, § 5; Wyo. Stat. AsnN. § 7-386 (1959).

227 Ara. ConsT. amend. 38: ALa. CopE tit. 42, § 1 (1958) (by State Board of Pardons
and Paroles): ARiz. REV. STAT. ANN, §§ 13-1742 to 1745 (Supp. 1972-1973) (within
judicial discretion); CaL. PeNAL Copk § 1203.4 (West 1970); ConN. GEN. STAT. ANN.
§8§ 9-47, 48 (by Commission on Forfeited Rights): D.C. Cope ANN. § 1-220 (Supp. V,
1972) (by Commissioners of the District of Columbia); FLA. STAT. ANN. § 940.05 (Supp.
1973) (by Board of Pardons); Ga. Const. § 2-3011 (by State Board of Pardons and
Paroles); Ga. Conpe ANN. § 27-2701 (1972 Revision) (by State Board of Pardons and
Paroles); Ga. CopE ANN. § 77-528 (1964 Revision) (describes effect of pardon); IpaHo
ConsT. art. IV, § 7 (by Board of Paroles): Miss. Consr. art. 12, § 253 (by the legis-




770 THE AMERICAN CrRIMINAL LAw REVIEW [Vol. 11:721

lature); M:ss. Cooe § 2503.5 (1957) (if honorably discharged from certain military
service): Mo. Rev, Star. § 216.355 (1962) (by Hoard of Probation): Nrs. ConsT, art,
IV, § 13 (by Board of Pardons):; Nes. Rev. Stat. § 29-112 (1964) (by Board of Par-
dons): Nev. Rev. Star. § 213,155 (1968) (Parole Board may restore citizenship upon
expiretion of parole): NI Coxst. pt. 1, art. 11 (by Supreme Court); N.D. Cent. CobE
§§ 12-55-05, 12-55-24 (1960) (by Board of Pardons); R.I. Const. amend. 25, § 4
(“[no] person convicted of bribery. or of any crime deemed infamous at common law,
[shall] be permitied to exercise [the franchise] until he be expressly restored thereto by
act of the general ascembly™); S.C. Consr, art. IV, § 11 (by Probation, Parole and
Pardon Board); Teny. Cope AnN, § 40-3701 (1955) (by the Circuit Court): Uran
Const. art. VII, § 12 (by Board of Pardons); Uran Cobe ANN. § 77-62-3 (1953)
(duties of Board of Pardons).
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[The pamphlet referred to at p. 31 follows:]

PART V

LOSS AND RESTORATION
OF CIVIL RIGHTS

PART V COMMENTARY

The model acts in this part deal with civil and collateral disabilities attendant on
conviction or imprisonment of offenders. They range from pronouncements on status
through provision for restoration of rights and complete annulment of the conviction
record. Their subject matter has assumed increasing importance through public under-
standing of the harmful effect of unwarranted disabilities on the rehabilitative adjust-
ment and community reintegration of the ex-offender.

Present law on the status of convicted persons is uncertain and uneven. Some
states retain concepts of “civil death” and loss of civil rights by statute, thus
perpetuating punitive policies derived from early common law which made a convicted
person an outcast of society. In other states, statutory provisions are not clear and
how much of the old doctrines survive is left in doubt. Not only is there confusion as
to what rights are lost or retained, but the duration of deprivation and the methods of
restoration (or lack thereof) vary widely. Finally, the impact of a conviction in one
state or in a federal court in another state is often unsettled.

The model acts reflect the trend toward maximum retention of civil rights,
restoration of those suspended during periods of confinement or other correctional
supervision, and mitigation of the adverse consequences of a criminal record for the
returning offender.

Uniform Act on Status of Convicted Persons

The Uniform Act on Status of Convicted Persons seeks to discard common law
concepts of civil death and disability, and in the absence of specific statutory disquali-
fications, affirms that the convicted offender retains “all of his rights, political,
personal, civil or otherwise.”

Promulgated in 1968 by the National Conference of Commissioners on Uniform
State Laws, the Uniform Act first delineates rights forfeited as the result of a felony
conviction and defines the duration of such forfeiture. The Act imposes and limits itself
to two general disqualifications for felons — the right to vote in an election and the right
to become a candidate for or hold public office. These deprivations are not absolute,
however, since offenders whose sentence has been suspended, with or without probation,
or who are placed on parole may exercise the right to vote. No other forfeiture or loss of
rights is provided for — in fact, all other rights are specifically protected by the Act.
Moreover, discharge effects a total restoration of rights and the Act provides for pro-

Compendium V-1
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cedures which will specifically and officially certify to the restoration of rights to vote
and to hold public office.

Those familiar with the difficulties ex-offenders encounter in returning to society
have argued that the annulment or rescinding of a conviction record may be necessary to
enable convicts fully to re-enter the community. The Uniform Act makes no provision
of this kind and also specifies that the Act in no way limits (i) the activity of penal
officials in dealing with prisoners, (ii} liabilities to third parties growing out of criminal
conduct and (i) perhaps most significantly, other statutes excluding convicted persons
from designated professions, public offices, licenses, and citizenship activities. In this last
respect, the Uniform Act must be read against other statutory disabilities in assessing the
offender’s true civil status and would seem, to that extent, handicapped as a restorative
device.

Model Penal Code—Article on Loss and Restoration of Rights Incident to Conviction
or Imprisonment

The Model Penal Code article is somewhat more comprehensive than the Uniform
Act. It too abandons common law disabilities and recognizes only those disqualifica-
tions imposed by constitution, criminal statute, or the judgment and sentence of the
court (in the latter case, only when the crime is reasonably related to competency to
exercise the deprived right or privilege).

There are specific provisions for forfeiture of public office (felony or malfeasance
offenses, or special statutory disqualifications), voting rights (only while imprisoned),
and jury duty (until satisfaction of sentence). Offender status while in confinement is
spelled out in sections retaining capacity to testify in legal proceedings and the right to
appointment of agents or trustees to safeguard economic and’ property interests.

Finally, and going beyond the Uniform Act, the Code permits courts to enter
orders that the criminal judgment shall not constitute a conviction “for the purpose of
any disqualification or disability imposed by law” (i) at time of sentencing for
youthful offenders, (i) after satisfaction of a suspended sentence or discharge from
probation or parole, or (i) on completion of an imprisonment sentence followed by
two years of good conduct. This status, when granted, lasts so long as the ex-offender
is not convicted of another crime. Orders removing disqualifications are stipulated as
having prospective operation only, not affecting third party liabilities, not precluding
proof of conviction for impeachment purposes, and not precluding consideration of the
conviction in discretionary actions by official agencies assessing the offender’s compe-
tency to exercise a particular right or privilege (apparently inclusive of trade licensing
and public employment reviews). The order does not have an expungement effect, i.e.,
does not justify the offender in stating he was not convicted of a crime without
referring to the order.

Compendium V-2
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Model Act to Authorize Courts to Annul Records of Conviction

The National Council on Crime and Delinquency’s model annulment act, released
in 1962, goes beyond the Uniform Act and Model Penal Code provisions. Broad in
scope and brief in language, it authorizes the court of conviction to annul, cancel and
rescind a conviction record upon findings of rehabilitative value and consistency with
public welfare. The annulment order operates to restore all civil rights lost or
suspended by virtue of the conviction or sentence. No time limits are imposed and the
court may act immediately on discharge from probation, parole or imprisonment or at
any time thereafter on judicial discretion.

The NCCD annulment act has no provisions relating to civil rights or disabilities
during imprisonment and thus should not be regarded as a substitute for Uniform Act
or Model Penal Code provisions in that area.

National Commission on Reform of Federal Criminal Laws — Code Chapter on
Disqualification from Office and Other Collateral Consequences of Conviction

Although relating to the federal criminal system only, certain alternatives
presented in this model enactment were deemed worthy of comparison with the other
acts on offender civil disabilities. These include (i) authority for the court, at time of
sentencing (or any point thereafter), to explicitly order removal of disqualifications
imposed by law effective upon satisfaction of sentence and (i) provision for automatic
termination of all disabilities after completion of sentence (assuming no intervening
convictions).

Thus the pattern of the proposed Federal Code is limited forfeiture and disquali-
fication from federal office and organizational functions (for specified crimes and
mostly discretionary with the court), automatic restoration of rights after a specified
period of years from the end of a sentence (if there is no conviction showing a return
to crime), and discretionary restoration, either by decision at sentencing or upon
application by the offender anytime thereafter. The reservations applicable to removal
action (i.e., situations permitting referral to the original conviction) largely follow the
provisions of the Model Penal Code.

The model acts in this section all stress the value of preserving — to the
maximum feasible extent — civil rights and privileges during incarceration. They also
provide, in varying degrees and ways, for the restoration of civil rights upon discharge.
Their thrust is rehabilitative in nature, premised on the social value of facilitating an
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offender’s re-entry to normal life, and they should not be overlooked in general
correctional code revision efforts. The next few years should show marked legislative
activity in this area as well as the availability of new model enactments.2?

20800, for example, model legislation and analyses emphasizing offender employment dis-
abilities contained in The Closed Door: The Effect of a Criminal Record on Employment with State
and Local Agencies, Georgetown University Institute of Criminal Law and Procedure, 252 pp. (1972),
and Removing Offender Employment Restrictions — A Handbook on Remedial Legislation and Other
Techniques for Removing Formal Employment Restrictions Confronting Ex-Offenders, American Bar

Association National Clearinghouse on Offender Employment Restrictions, 19 pp. plus appendices
(1972).
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UNIFORM ACT ON STATUS OF CONVICTED PERSONS

Section 1. [Definition.] In this Act, “felony” means:

(1) a crime committed against the laws of this state or of
the federal government for which a sentence of [death or] im-
prisonment in a prison or penitentiary is imposed; or

(2) a erime committed against the laws of another state for
which a sentence of death or imprisonment in a prison or peni-
tentiary is imposed, if the act would permit a sentence of [death
or] imprisonment in a prison or penitentiary in this state had
it been committed in this state.

SectioNy 2. [Rights Lost.] (a) A person sentenced for a felony,
from the time of his sentence until his final discharge, may not:
(1) vote in an election, but if execution of sentence is sus-
pended with or without the defendant being placed on probation
or he is paroled after commitment to imprisonment, he may vote
during the period of the suspension or parole; or
(2) become a candidate for or hold publie office.

(b) A public office held at the time of sentence is forfeited as of
the date of the sentence if the sentence is in this state, or, if the
sentence is in another state or in a federal court, as of the date a
certification of the sentence from the sentencing court is filed in
the office of [Secretary of State] who shall receive and file it as
a public document. An appeal or other proceeding taken to set
aside or otherwise nullify the conviction or sentence does not affect
the application of this seetion, but if the conviction is reversed the
defendant shall be restored to any public office forfeited under this
Act from the time of the reversal and shall be entitled to the
emoluments thereof {from the time of the forfeiture.

Secrion 3. [Rights Retained by Convicted Person.] Except
as otherwise provided by this Act [or by the Constitution of this
State], a person convicted of a crime does not suffer civil death
or corruption of blood or sustain loss of civil rights or forfeiture
of estate or property, but retains all of his rights, political, per-
sonal, civil, and otherwise, including the right to hold public office
or employment, to vote, to hold, receive, and transfer property, to
enter into contracts, to sue and be sued, and to hold offices of pri-
vate trust in accordance with law.
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SectioN 4. [Savings Provisions.]

(a) This Act does not affect the power of a court, otherwise
given by law to impose sentence or to suspend imposition or execu-
tion of sentence on any conditions, or to impose conditions of
probation, or the power of the [paroling authority] to impose
conditions of parole.

(b) This Act does not deprive or restrict the authority and
powers of officials of a penal institution or other penal facility,
otherwise provided by law, for the administration of the institu-
tion or facility or for the control of the conduet and conditions
of confinement of a convicted person in their custody.

(¢) This Act does not affect the qualifications or disqualifica-
tions otherwise required or imposed by law for a designated office,
public or private, or to serve as a juror or to vote or for any
designated profession, trust, or position, or for any designated
license or privilege conferred by public authority.

(d) This Act does not affect the rights of others arising out of
the conviction or out of the conduct on which the conviction is
based and not dependent upon the doectrines of civil death, the
loss of eivil rights, the forfeiture of estate, or corruption of blood.

(e) This Act does not affect laws governing rights of inheritance
of a murderer from his victim.

Secrion 5. [Certificate of Discharge.]

(a) If the sentence was in this state, the order, certificate, or
other instrument of discharge, given to a person sentenced for a
felony upon his discharge after completion of service of his sentence
or after service under probation or parole, shall state that the
defendant’s rights to vote and to hold any future public office, of
which he was deprived by this Act, are thereby restored and that
he suffers no other disability by virtue of his conviction and
sentence except as otherwise provided by this Act. A copy of the
order or other instrument of discharge shall be filed with the clerk
of the court of conviction.

(b) 1f the sentence was in another state or in a federal court
and the convicted person has similarly been discharged by the
appropriate authorities, the [Governor, Commissioner of Correc-
tions, Adult Authority, ete.] of this state, upon application and
proof of the discharge in such form as the [Governor, Commis-
sioner of Corrections, Adult Authority, ete.] may require, shall
issue a certificate stating that such rights have been restored to
him under the laws of this state,

(¢) If another state having a similar Act issues its certificate of
discharge to a convicted person stating that the defendant’s rights
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[Uniform Act - Status of Convicted Persons])

have been restored, the rights of which he was deprived in this
state under this Act are restored to him in this state.

SecrioN 6. [Uniformity of Interpretation.] This Act shall be
so construed as to effectuate its general purpose to make uniform
the law of those states which enact it.

Section 7. [Short Title.] This Act may be cited as the Uniform
Act on Status of Convicted Persons.

SECTION 8. [Severability.] 1f any provision of this Act or the
application thereof to any person or circumstance is held invalid,
the invalidity does not affect other provisions or applications of

the Act which can be given effect without the invalid provision or
application, and to this end the provisions of the Act are severable.

Secrion 9. [Repeal.] The following acts and parts of acts are
repealed:
(1)
(2)

(3)

Secrion 10. [Time of Taking Effect.] This Act takes effect —
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MODEL PENAL CODE
-ARTICLE ON LOSS AND RESTORATION
OF RIGHTS INCIDENT TO CONVICTION OR IMPRISONMENT

American Law Institute

1962

ARTICLE 306. LOSS AND RESTORATION
OF RIGHTS INCIDENT TO CONVICTION
OR IMPRISONMENT

Basis of Disqualification or Disability

Forfeiture of Public Office

Voting and Jury Service

Testimonial Capacity; Testimony of Prisoners .................

Appointment of Agent, Attorney-in-Fact or Trustee for Prisoner

Order Removing Disqualifications or Disabilities; Vacation of
Conviction; Effect of Order of Removal or Vacation

Copyright 1962.
American
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ARTICLE 306. LOSS AND RESTORATION OF
RIGHTS INCIDENT TO CONVICTION
OR IMPRISONMENT

Section 306.1. Basis of Disqualification or Disability,

(1) No person shall suffer any legal disqualification
or disability because of his conviction of a crime or his
sentence on such conviction, unless the disqualification or
disability involves the deprivation of a right or privilege
which is:

(a) necessarily incident to execution of the sen-
tence of the Court; or

(b) provided by the Constitution or the Code; or

(c) provided by a statute other than the Code,
when the conviction is of a crime defined by such
statute; or

(d) provided by the judgment, order or regula-
tion of a court, agency or official exercising a juris-
diction conferred by law, or by the statute defining
such jurisdiction, when the commission of the crime
or the conviction or the sentence is reasonably related
to the competency of the individual to exercise the
right or privilege of which he is deprived.

(2) Proof of a conviction as relevant evidence upon
the trial or determination of any issue, or for the purpose
of impeaching the convicted person as a witness is not a
disqualification or disability within the meaning of this
Article.

Section 306.2. Forfeiture of Public Office.

A person holding any public office who is convicted of
a crime shall forfeit such office if:
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(1) he is convicted under the laws of this State of
a felony or under the laws of another jurisdiction of a
crime which, if committed within this State, would be a
felony; or

(2) he is convicted of a crime involving malfea-
sance in such office, or dishonesty; or

(3) the Constitution or a statute other than the
Code so provides.

Section 306.3. Voting and Jury Service.

Notwithstanding any other provision of law, a person
who is convicted of a crime shall be disqualified
(1) from voting in a primary or election if and
only so long as he is committed under a sentence of
imprisonment; and
(2) from serving as a juror until he has satisfied
his sentence.

Section 306.4. Testimonial Capacity; Testimony of Pris-
ONers.

(1) Notwithstanding any other provision of law, the
fact that a person has been convicted of a crime or that he
is under sentence therefor, whether of imprisonment or
otherwise, does not render him incompetent to testify in a
legal proceeding.

(2) Upon the order of the —— Court, the
Warden or other administrative head of an institution in
which a prisoner is confined shall arrange for the produc-
tion of the prisoner to testify at the place designated in the
order. Such order shall be issued whenever the Court is
satisfied that the testimony of the prisoner is required in
a judicial or administrative proceeding and that the ends
of justice can not be satisfied by taking his deposition at
the institution where he is confined.
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(3) Subject to regulations of the Department of Cor-
rection as to institutions subject to its jurisdiction, the
Warden or other administrative head of an institution in
which a prisoner is confined may, in his discretion, permit
the prisoner to leave the institution, either alone or in the
custody of an officer, for the purpose of testifying in a
legal proceeding in which he is a party or has been called
as a witness. In granting such permission, the Warden
or administrative head may require that the prisoner or
party calling him to testify defray the reasonable costs of
providing for his custody while absent from the insti-
tution.

(4) Subject to regulations of the Department of Cor-
rection as to institutions subject to its jurisdiction, the
Warden or other administrative head of an institution in
which a prisoner is confined shall permit the prisoner to
give testimony by deposition or in response to interroga-
tories, when such testimony is desired in a legal proceeding,
and shall make suitable arrangements to facilitate the tak-

ing of such deposition in the institution.

Section 306.5. Appointment of Agent, Attorney-in-Fact or
Trustee for Prisoner.

(1) A person confined under a sentence of imprison-
ment shall have the same right to appoint an agent, at-
torney-in-fact or trustee to act in his behalf with respect to
his property or economic interests as if he were not so
confined.

(2) Upon the application of a person confined or about

to be confined under a sentence of imprisonment, the
Court [insert appropriate court of record] of

the county where the prisoner resided at the time of sen-
tence or where the sentence was imposed may appoint a
trustee to safeguard his property and economic interests
during the period of his commitment. The trustee shall
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have such power and authority as the Court designates in
the order of appointment but, unless the order otherwise
provides, shall have all the power and authority conferred
by a general power of attorney.

Section 306.6. Order Removing Disqualifications or Dis-
abilities; Vacation of Conviction; Effect of
Order of Removal or Vacation.

(1) In the cases specified in this Subsection the Court
may order that so long as the defendant is not convicted of
another crime, the judgment shall not thereafter constitute
a conviction for the purpose of any disqualification or dis-
ability imposed by law because of the conviction of a crime:

(a) in sentencing a young adult offender to the
special term provided by Section 6.05(2) or to any
sentence other than one of imprisonment; or

(b) when the Court has theretofore suspended
sentence or has sentenced the defendant to be placed
on probation and the defendant has fully complied
with the requirements imposed as a condition of such
order and has satisfied the sentence; or

(c) when the Court has theretofore sentenced the
defendant to imprisonment and the defendant has been
released on parole, has fully complied with the condi-
tions of parole and has been discharged; or

(d) when the Court has theretofore sentenced the
defendant, the defendant has fully satisfied the sen-
tence and has since led a law-abiding life for at least
[two] years.

(2) In the cases specified in this Subsection, the Court
which sentenced a defendant may enter an order vacating
the judgment of conviction:

(a) when an offender [a young adult offender] has
been discharged from probation or parole before the
expiration of the maximum term thereof [;or
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(b) when a defendant has fully satisfied the sen-
tence and has since led a law-abiding life for at least
[five] years].

(3) An order entered under Subsection (1) or (2) of
Section:

(a) has only prospective operation and does not
require the restoration of the defendant to any office,
employment or position forfeited or lost in accordance
with this Article; and

(b) does not preclude proof of the conviction as
evidence of the commission of the crime, whenever the
fact of its commission is relevant to the determination
of an issue involving the rights or liabilities of some-
one other than the defendant; and

(c) does not preclude consideration of the con-
viction for purposes of sentence if the defendant sub-
sequently is convicted of another crime; and

(d) does not preclude proof of the conviction as
evidence of the commission of the crime, whenever the
fact of its commission is relevant to the exercise of the
discretion of a court, agency or official authorized to
pass upon the competency of the defendant to perform
a function or to exercise a right or privilege which such
court, agency or official is empowered to deny, except
that in such case the court, agency or official shall also
give due weight to the issuance of the order; and

(e) does not preclude proof of the conviction as
evidence of the commission of the crime, whenever the
fact of its commission is relevant for the purpose of
impeaching the defendant as a witness, except that the
issnance of the order may be adduced for the purpose
of his rehabilitation; and

(f) does not justify a defendant in stating that he
has not been convicted of a crime, unless he also calls
attention to the order.
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MODEL ACT TO AUTHORIZE COURTS
TO ANNUL A RECORD OF CONVICTION

National Council on Crime and Delinquency

1962

Copyright 1962. Reprinted with the permission of the
National Council on Crime and Delinquency.
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AN ACT
TO AUTHORIZE COURTS TO ANNUL A RECORD OF
CONVICTION FOR CERTAIN PURPOSES

Be it enacted [etc.]

The court in which a conviction of crime has been had
may, at the time of discharge of a convicted person from its
control, or upon his discharge from imprisonment or parole,
or at any time thereafter, enter an order annulling, canceling,
and rescinding the record of conviction and disposition, when
in the opinion of the court the order would assist in rehabilita-
tion and be consistent with the public welfare. Upon the
entry of such order the person against whom the conviction had
been entered shall be restored to all civil rights lost or suspended
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by virtue of the arrest, conviction, or sentence, unless otherwise
provided in the order, and shall be treated in all respects as
not having been convicted, except that upon conviction of any
subsequent crime the prior conviction may be considered by
the court in determining the sentence to be imposed.
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In any application for employment, license, or other civil
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right or privilege, or any appearance as a witness, a person may
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be questioned about previous criminal record only in language

f—
[+

such as the following: “Have you ever been arrested for or
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convicted of a crime which has not been annulled by a court?”
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Upon entry of the order of annulment of conviction, the
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court shall issue to the person in whose favor the order has been

n
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entered a certificate stating that his behavior after conviction
has warranted the issuance of the order, and that its effect
is to annul, cancel, and rescind the record of conviction and
disposition.
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Nothing in this act shall affect any right of the offender
to appeal from his conviction or to rely on it in bar of any
subsequent proceedings for the same offense,
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PROPOSED NEW FEDERAL CODE
SECTION ON DISQUALIFICATION FROM OFFICE
AND OTHER COLLATERAL CONSEQUENCES
OF A CONVICTION
National Commission
on Reform of Federal Criminal Laws

1971

CONTENTS
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Chapter 35. Disqualification from Office and Other
Collateral Consequences of Conviction

§ 3501. Disqualification From and Forfeiture of Federal Office.

(1) Disqualification. A person convicted of a crime listed below
may, as part of the sentence, be disqualified from any, or a spec-
ified, federal position or category thereof for such period as the
court may determine, but no longer than five years following com-
pletion of any other sentence imposed :

(a) treason (section 1101) and the crimes affecting national
security defined in sections 1102 to 1105, 1107 and 1111 to 1117;

(b) bribery and other crimes of unlawful influence upon
publie affairs and betrayal of public office defined in sections
1356, 1361 to 1367, 1371 and 1372;

(¢) unlawful acts under color of law (section 1521) ;

(d) felonious theft under sections 1732 to 1735 or felonious
fraud under sections 1751 to 1753 and 1756, when the subject
of the offense was deposited with, entrusted to or otherwise
under the control of the defendant, in his capacity as a public
servant or officer of a national credit institution; or

(e) a crime expressly made subject to this seetion by statute.

(2) Forfeiture. A person convicted of a erime listed in subsec-
tion (1)(a) or of bribery (section 1361) shall forfeit any federal
position he then holds, and a person convicted of any other crime
listed in subsection (1) may, as part of the sentence, be required
to forfeit such position.

(3) “Federal Position” Defined. In this section “federal posi-
tion” does not include any position for which qualifications or pro-
visions with respect to length of term or procedures for removal
are prescribed by the Constitution.

§ 3502. Disqualification From Exercising Organization Functions.

An executive officer or other manager of an organization con-
victed of an offense committed in furtherance of the affairs of
the organization may, as part of the sentence, be disqualified from
exercising similar functions in the same or other organizations
for a period not exceeding five years, if the court finds the scope
or willfulness of his illegal actions make it dangerous for such
functions to be entrusted to him.
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§ 3503. Order Removing Disqualification or Disability.

The court may, in an order entered as provided in this section,
relieve the defendant of any or all disqualifications and disabili-
ties imposed by law as a consequence of conviction. The order
may be made at the time of sentencing:

(a) to be effective at a specified time within five years if the
sentence is unconditional discharge;

(b) to be effective otherwise upon the certification, or appro-
priate combination of certifications, of (i) the clerk of the court
that a fine has been paid, (ii) the Probation Office that the de-
fendant has satisfactorily completed his term of probation,
(iii) the Board of Parole that the defendant has satisfactorily
completed his parole, or (iv) the Bureau of Corrections that
the defendant satisfactorily completed a term in prison on
conviction of a misdemeanor for which parole is not authorized.

The order may be made at any time after sentence if the court
is satisfied that the defendant has satisfactorily completed his
sentence.

§ 3504. Termination of Disqualification After Five Years.

Any disqualification or disability imposed by law as a conse-
quence of conviction terminates at the end of the first five-year
period, commencing after completion of sentence, during which
the defendant has not been convicted of another crime committed
subsequent to the disqualifying or disabling conviction.

§ 3505. Effect of Removal of Disqualification.

Removal of a disqualification or disability under sections 3503
and 3504 :

(a) has only prospective operation and does not require
the restoration of the defendant to any office, employment or
position forfeited or lost as a consequence of his conviction;

(b) does not preclude proof of the conviction as evidence of
the commission of the offense, whenever the fact of ils com-
mission is relevant to the determination of an issue involving
the rights or liabilities of someone other than the defendant;

(¢) does not preclude consideration of the conviction for
purposes of sentence if the defendant subsequently is convicted
of another offense;
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(d) does not preclude proof of the conviction as evidence
of the commission of the offense, whenever the fact of its com-
mission is relevant to the exercise of the discretion of a court,
agency or public servant authorized to pass upon the com-
petency of the defendant to perform a function or to exercise
a right or privilege which such court, agency or public servant
is empowered to deny, but in such case the court, agency or
public servant shall also give due weight to the issuance of
the order under section 3503 or the applicability of section 3504,
as the case may be;

(e) does not preclude proof of the conviction as evidence of
the commission of the offense, whenever the fact of its com-
mission is relevant for the purpose of impeaching the defend-
ant as a witness, but the issuance of the order under section
3503 or the applicability of section 3504, as the case may be, may
be adduced for the purpose of his rehabilitation.

(f) does not apply to the federal disqualification, if any, to
receive, possess or supply a firearm, destructive device or
ammunition.
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[The information referred to at p. 17 follows:]

U.8. Commission oN Civin Ricurs,
Washington, D.C., February 1, 1974.
Hon. RoBeErT KASTENMEIER,
Chairman, Subcommiltee on Courts, Civil Liberties and the Administralion of
Justice, House Judiciary Commaitee, Washington, D.C.

Dear Mg, Cuairman: Please find enclosed a revised copy of my statement
before your Subcommittee on Wednesday, January 30, regarding H.R. 9020.
We will respond directly to Mr. Cohen in connection with his question about the
racial implications of State statutory and constitutional provisions which dis-
qualify ex-offenders.

As T mentioned in response to one of your questions, the Commission has
recently begun a National Prison Project which will focus on the civil rights of
minorities and women in State and selected Federal institutions. Nine of the Com-
mission's State Advisory Committees (SACs) are presently conducting investiga-
tions utilizing a uniform study design. In addition, several other SACs have or
will conduct related studies, geared to local situations.

We are planning in FY 1975 to conduct a study of the differential treatment
in release and sentencing in the lower courts system. Our study will explore bail
procedures and the equal availability of pretrial release for racial minorities and
women. We will also explore the possibility of differential treatment of minorities
and women with regard to sentencing and will examine the extent to which
minority persons and women might be more likely to receive longer jail sentences
or heavier fines for comparable offenses than others.

The Commission would be more than happy to keep you advised of our prog-
ress and to provide copies of the State Advisory Committee reports as they are
published. l{' I can be of any further assistance, please let me know.

Sincerely,
Joun A. Buaas,
S'aff Direclor.

Enclosure.

Remanks or Joun A. Buaes, Starr Dirkcror, U.S. Commssion oN Civin

RigaTs BeErore THE SuscommiTreEr oN Courts, Civin LIBERTIES AND THE
ADMINISTRATION OF JusTicE, House COMMITTEE ON THE JUDICIARY, JAN-
UARY 30, 1974

Mr. Chairman, members of the committee, I am John A. Buggs, Staff Director
of the U.S. Commission on Civil Rights. With me this morning is Lawrence B.
Glick, Acting General Counsel of the Commission and William A. Blakey, Director
of Congressional Liaison.

Among other duties, the Commission has statutory responsibility to . . . study
and colleet information concerning legal developments constituting a denial of
equal protection of the laws under the Constitution because of race, color, religion,
sex, or national origin, or in the administration of justice.”” 1 want to emphasize
our jurisdiction with respect to the administration of justice because there are
two significant issues I will address in my testimony today—first, the adverse
affect of denying the franchise to ex-offenders, regardless of their race, and most
particularly the effect of denying the franchise to minority ex-offenders. Let me
indicate before moving into the body of my remarks that the Commission has
always held that its jurisdiction in the area of the administration of justice was
not limited to investigating or collecting information having to do with race,
sex, color, religion and national origin. The administration of justice jurisdiction
is broader and permits the Commission to look into problems which do not relate
to race or sex or national origin. The Commission is, of course, concerned with
H.R. 9020 because it addresses the issue of voting rights, with which we have been
concerned since the Congress created the Commission in 1957.

The Commission on Civil Rights supports passage of H.R. 9020 which is
being considered by this Subeommittee. H.R. 9020 is similar to H.R. 15049,
which was introduced in the 92d Congress and supported by the Commission.
H.R. 9020 would amend the Voting Rights Aect of 1970 to prohibit the States
from denying the right to vote in Federal elections to former criminal offenders
who have not been convieted of an offense relating to voting or elections and who
are not presently incarcerated.
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In H.R. 9020, Congress declares that depriving any citizen who is not con-
fined in a correctional institution of the right to vote in a Federal election because
that citizen has been convicted of a eriminal offense not related to voting or
elections: (1) denies the citizen the constitutional right to vote: (2) bears no
reasonable relationship to the offense sufficient to warrant deprivation of the
right to vote: (3) denies to such citizen the constitutional right to due process
and the equal protection of the laws; and (4) bears no reasonable relationship
to any compelling State interest. The bill prohibits such denials of the right to
vote and directs the Attorney General to institute actions against States or their
political subdivisions when needed to implement the purposes of the title.

We support HR 9020 because the denial of the right to vote to citizens who
have been convicted of a eriminal offense remains as one of the last major obstacles
to the full enjoyment of that right by all citizens of the United States. Through
passage of constitutional amendments subsequently ratified by the States,
Congress has eliminated voter qualifications based on race, sex, and wealth and
has extended the right to vote to all citizens 18 years old or older. Through
passage of the Voting Rights Act of 1965 and the Voting Rights Amendments of
1970 the Congress has enacted legislation whose objective is the enforcement of
these constitutionally protected rights. It is now most appropriate for Congress
to end the denial of the right to vote to former eriminal offenders.

Establishing a Uniform Standard for Granting the Franchise to Ez-Offenders in
‘ederal Elections

The Commission on Civil Rights believes that it is necessary for Congress
to act to guarantee the right to vote to former offenders. Clearly, the States have
an important interest in insuring the integrity of their elections. But just as
clearly the States cannot arbitrarily limit the right to vote, the most fundamental
of all rights in a democratie society. The disqualification of a voter convicted of a
crime is constitutionally permissable, if at all, only if the elements of the crime
are such that it may reasonably be concluded that allowing a person convicted of
that particular crime to vote would constitute a direct threat to the elective
process, The Supreme Court is on record in several cases, including one recent
decision in which they have barred the deprivation of the right to vote to a class
of individuals because of some remote benefit to the State. It seems clear that an

equitable, uniform standard is needed to ensure the right of ex-offenders to vote.

The adoption of such a standard would demonstrate the rational relationship
between the crime committed and the continued denial of the franchise. It would
also establish an exemplary standard for state legislatures to follow with respect
to state and local elections, H.R. 9020 would come close to establishing a uniform
standard for Federal elections by only permitting the disqualification of former
offenders who have committed an offense related to voting or elections.

Discriminatory Effect of Varying State Standards

State provisions restricting the voting rights of citizens convicted of criminal
offenses vary greatly, Many States restore full voting rights to former criminal
offenders after they have completed their sentences. For example, Colorado and
Oregon disqualify only convicted felons who are confined to correctional insti-
tutions at the time of an election. The ex-offenders right to vote is automatically
restored upon release from prison. In addition, New York and Illinois have
amended their disfranchising laws or State constitutions to automatically restore
the right to vote to former offenders following completion of their sentence.

Many States have provisions which establish general eategories of disfranchising
offenses. These States generally establish the conviction of a felony or other
“infamous crime" as the basis for withholding the right to vote.

Some States have established particularized lists of disqualifying crimes, The
greatest majority of these listed erimes have no reasonable relationship to voting
or the electoral process, For example, Article 2, Section 6, of the Constitution of
South Carolina disqualifies persons from voting who have been convicted of burg-
lary, forgery, robbery, bribery, adultery, bigamy, wife-beating, house-breaking,
receiving stolen goods, breach of the trust with fradulent intent, fornieation, sod-
omy, indecent assault with intent to ravish, miscegenation, larceny, or crimes
against the election laws, The fact that certain crimes are selected by the States and
labelled “infamous’” and that the eriminal conduet involved bears no reasonable
relationship to the electoral process and voting, operates indiscriminately to
deprive the right to vote to all ex-offenders. Rehabilitated ex-offenders as a class
have not been demonstrated to be unworthy of the ballot, nor is there any showing
of a state interest in continuing to deny this basic constitutional right.
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A second and more profound effect of varying State standards exists with respect
to minority group persons. In the past, States have carefully selected disfranchising
crimes in order to disqualify a disproportionate number of black voters. The list
of South Carolina’s disqualifying erimes noted previously, undoubtedly reflects
such a discriminatory purpose. Such a purpose was clearly present in Mississippi.
The Mississippi Constitution did not disqualify murderers or rapists from voting
until 1968. Prior to that year, Article 12, Section 241 of the State constitution
only disfranchised persons convicted of bribery, theft, arson, obtaining money or
goods under false pretense, perjury, forgery, embezzlement or bigamy. In 1896,
the Mississippi Supreme Court described the intent behind the disfranchising
provision in t]u-sl' words: J

By reason of its previous condition of servitude and dependence, this (the
Negro) race had acquired or accentuated certain pecularities of habit, of
temperament, and of character which clearly distinguished it as a race from
that of the whites—a patient, docile people—but careless, landless, and
migratory within limits, without fnreti'umght, and its criminal members
given rather to furtive offenses than to robust crimes of the whites. Restrained
by the federal constitution from diseriminating against the negro race, the
convention discriminated against its characteristics and the offenses to which
its weaker members were prone.

The Commission would also point out that Blacks and other minority group
Americans are arrested and convicted of serious crimes at rates disproprotionate
to their representation in the Nation’s total population. As early as 1965 The
President’s Commission on Law Enforcement and Administration of Justice
stated that *. . . Negroes over 18 are arrested about 5 times as often as white
for crimes of violence.” A California Federal District Court in Gregory v. Litton
Systems 316 F. Supp. 401, (1970), noted that:

Negroes are arrested substantially more frequently than whites in propor-
tion to their numbers. The evidence on this question was overwhelming and
utterly convineing. For example, negroes nationally comprise some 11% of
the population and account for 279 of reported arrests and 459, of arrests
reported as “suspicion arrests.”

The Court held that a substantial and disproportionate number of blacks are
excluded from employment by the defendant’s policy of denying employment to
those with prior arrest records. The 1972 Uniform Crime Reports also support the
fact that minority groups are arrested for violent crimes out of proportion to their
numbers in society. This is particularly true for blacks and American Indians,
who respectively account for 30.19 and 2.09, of arrests for all erimes and 39.2%
and .7% of arrests for violent crimes—yet blacks constitute only 11% of the popu-
lation and Native Americans only .37%. Although the Uniform Crime Reports
do not record figures for Mexican-Americans, the Commission’s investigation of
Mezican Americans and the Administralion of j ustice in the Southwest (1970) shows
a similarly high arrest rate among Chicanos in five southwestern States.

Although arrests do not always lead to convictions, if blacks and other minori-
ties are disproportionately represented among those arrested, it is probably true
that they are also disproportionately represented among those convicted. Taking
the 1972 Uniform Crime Report figures which show about a 659, conviction rate
(without race breakdown), one gets a rather shocking idea of how disfranchising
prohibitions based on felony convictions affect minorities. The overrepresentation
of minority groups in state prison populations is further evidence of the dis-
criminatory impact of state disfranchising statutes.

While history and society clearly bear some of the responsibility for the higher
crime rates among black, brown and red Americans, a socioeconomic condition
which is exacerbated by the absence of adequate counsel and racism in the selection
of jurors and pitifully few minority group jurists—the existence of voting barriers
based on felony convictions has a debilitating effect on all ex-offenders, which
falls particularly hard on those who are members of minority groups.

Thus, even in those States where the list of disqualifying crimes were not
selected with the purpose of disfranchising blacks, the use of serious crimes
unrelated to the electoral process to disqualify voters in effect established an
invidious racial diserimination against minority citizens. We would suggest that
the Subcommittee investigate whether State disfranchisement provisions have
the effect of discriminating against minorities. Such an investigation might
provide the statistical basis for broader Congressional action than is now con-
templated in HR 9020.
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State Election Procedures

As the Subcommittee is well aware HR 9020 only applies to primary and other
clections for President, United States Senator, Representative in the Congress,
or Delegate or Resident Commissioner to the Congress. The denial of the right
to vote to former criminal offenders in State elections is equally deserving of
Congressional remedial action. Therefore, the Commission recommends that the
Committee on the Judiciary consider expanding the scope of HR 9020 to also
prohibit the States from denying the right to vote in State and local elections to
former criminal offenders.

We believe that the Congress has the constitutional authority to enact such
an expanded prohibition. The Supreme Court’s holding in Oregon v. Miichell,
400 U.S. 112 (1970), establishes that Congress has the authority to set the quali-
fications for voters in Federal elections. The Court, however, declared unconstitu-
tional Congress’ attempt to require the States to lower the voting age to 18 in
State and local elections. The Court held that the power to set voter qualifica-
tions for these elections was reserved to the States except when such Slate powers
have been curlailed by specific constitutional amendments. Applying this exception,
the Court held that Congress had the authority under the enforcement clauses
of the Fourteenth and Fifteenth Amendments to ban the use of literacy tests
after Congress found that those tests had been used to discriminate against the
voting rights of minority citizens. We believe that Congress has the authority
under Section 5 of the Fourteenth Amendment and Section 2 of the Fifteent
Amendment to prohibit the disqualification of former criminal offenders from
voting in State and loeal elections if the Congress finds that State disfranchising
provisions have the effect and, at least in some cases, were adopted with the
purpose of discriminating against minority voters.

he Supreme Court recently heard arguments in Richardson v. Ramirez (Brown)
No. 72-1058 on appeal from the California Supreme Court. Ramirez raises for
the Court’s consideration the question of the constitutionality, under the Four-
teenth Amendment's Equal Protection Clause, of state constitutional prohibitions
against voting by ex-offenders who were convicted of ‘‘infamous erimes” but who
have completed their sentences and probationary period. Although we understand
the Subcommittee’s caution in taking any action while this issue is before the
Court, the Commission believes that the adverse effect of these state prohibitions
on minorities warrants Congressional consideration of some action regardless
of the outecome in Ramirez.

The Voting Rights Act of 1965 establishes a clear precedent for action in this
area, where there was a Congressional finding that voting practices in certain
states were earried out to prevent blacks from exercising the right to vote, or that
those devices had the effeet of denying or abridging the right of any citizen to vote
beeause of race or color. If a similar finding could be made regarding the reason for
the selection of disqualifying erimes or the effect of utilizing certain crimes to
to disqualify former felons—there may be room for remedial legislation. Such
legislation would benefit all ex-offenders, even though it was premised on the
diseriminatory effect of disqualifyving erimes on minority groups. The Commission,
therefore, recommends that the Subcommittee investigate whether State dis-
franchising provisions were enacted for the purpose of diseriminating against
minorities or have that effect.

I would be more than happy to respond to any questions you may have at this
time.

[The statement referred to at p. 20 follows:]

DEPARTMENT OF JUSTICE,
January 30, 197 4.

TestimoNy oFr Mary C. Lawron, DeEpuTY ASSISTANT ATTORNEY (GENERAL,
OrriceE oF LEGan Counsir, Berore THE Suncommitree oN Counrs, Civin
LIBERTIES, AND THE ADMINISTRATION oF Justice oF THE COMMITTEE ON
T Jupiciary, U.S. House or REPRESENTATIVES, ON ENFRANCHISING Ex-
OrrENDERS, H.R. 9020
Mr. Chairman, We find it somewhat awkward to testify with respect to H.R.

9020 at this time when the question to which it is addressed is pending before

the Supreme Court, Ramirez v. Richardson, No. 73-324. The only recommendation

that the Department of Justice can make with respect to the bill is that Congress
withhold any action until the Ramirez case is decided and the state of the law
becomes clearer.
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H.R. 9020 would prohibit States from denying the right to vote in federal
cleéctions to persons convicted of criminal offenses, except offenses relating to
voting or elections, unless the convicted person is currently incarcerated. It
recites as the premises for federal action in this area that (1) the exclusion of
convicted persons from the franchise by the States abridges an inherent consti-
tutional right to vote, (2) bears no reasonable relationship to eriminal offenses,
(3) denies due process and equal protection, and (4) bears no reasonable relation-
ship to any compelling State interest. The bill would authorize the Attorney
General to bring suit to enforee its provisions before three-judge federal courts.

While we consider it inappropriate for the Department to take a position with
respect to the constitutional authority of Congress to enact this proposal while
the question of the constitutionality of disenfranchising ex-felons is before the
Court, the following description of past case law may be of some assistance to the
Committee.

The practice of barring convicted persons from the vote dates from the earliest
days of this country but it was rarely challenged in the courts until quite recently.
In 1967 the Second Circuit considered the issue in connection with the dismissal
of a suit and refusal to convene a three-judge court to hear a challenge that the
New York law barring ex-felons from the vote constituted a Bill of Attainder
and violated the Eighth Amendment prohibition on cruel and unusual punishment.
The court dealt rather summarily with these contentions, citing the historic prac-
tice of excluding ex-felons from the vote and the recognition of this practice in
section 2 of the Fourteenth Amendment—

Representatives shall be apportioned among the several States according to
their respective numbers, counting the whole number of persons in each State,
excluding Indians not taxed. But when the right to vote at any election for the
choice of electors for President and Vice President of the United States, Repre-
sentatives in Congress, the Executive and Judicial officers of a State, or the
members of the Legislature thereof, is denied to any of the male inhabitants of
such State, being twenty-one years of age, and citizens of the United States, or in
any way abridged, except for participation in rebellion, or other crime, the basis of
representation therein shall be reduced in the proportion which the number of such
male citizens shall bear to the whole number of male citizens twenty-one years of
age in such State. (Emphasis added.)

The court then concluded that the lack of substance in the elaim of uncon-
stitutionality of the New York law was ‘‘sufficiently obvious” that there was no
need to convene a three-judge court.

A three-judge court was convened in Beacham v. Braterman, 300 F, Supp. 182
(S.1. Fla. 1969), where the Florida law was challenged on the ground that denying
the franchise to some ex-felons while permitting those granted a discretionary
pardon the right to vote violated the inherent rights of citizenship, equal protection
of the laws and due process, The court rejected the various contentions again rely-
ing on the historie practice, earlier court decisions, and =ection 2 of the Fourteenth
i\n_tr‘ndmr\m. This decision was summarily affirmed by the Supreme Court, 396

18,12,

Similarly, in Fincher v. Scott, 352 F. Supp. 117 (M.D.N.C. 1972), a three-judge
court rejected the contention that the North Carolina ban against voting by ex-
felons violated the Eighth Amendment and the Equal Protection Clause of the
Fourteenth Amendment. With respect to the latter contention, the court cited
section 2 of the Fourteenth Amendment and the cases relating thereto and
observed:

“We think that a state may constitutionally continue the ‘historic exclusion’ of
felons from the franchise without regard to whether such exclusions can pass
muster under the equal protection clause.”

The decision was also summarily affirmed by the Supreme Court, 411 U.S, 961.

This same equal protection challenge to the exclusion of ex-felons is the question
on which certiorari was granted in Ramirez v. Richardson, 9 Cal. 3d 199, 507
P. 2d 1345 (1973). The case has been argued and is now awaiting decision. In our
view it would be unwise to proceed with legislation such as H.R. 9020, which is
premised in large part on section 1 of the Fourteenth Amendment, until the
Supreme Court decides Ramirez and provides additional insight into the legal
issues involved, perhaps clarifying the impact of its summary affirmances of
Beacham and Fincher. Since Ramirez has already been argued the delay should not
prove substantial.
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[The statement referred to at p. 28 follows:]

AMERICAN BAr ASsSOCIATION,
CommissioN oN CORRECTIONAL FACILITIES AND SERVICES,
Washinglon, D.C., January 30, 1974.

STATEMENT OF SeENATOR Joun R. Duxne, MEMBER OoF AMERICAN Bar Asso-
craTioN, ComwmissioN ON CorrecTiONAL FaciLiTies anp Services Berorgk
SuscoMMiTTEE ON Courts, House Jupiciary Commirree ox H.R. 9020, A
BiLL To AMEND THE VoTing Rigurs Acr oF 1970 1o Secure Voring RigHTs
FOR EXOFFENDERS

-1 sincerely appreciate this opportunity to testify before your committee on
behalf of the American Bar Association Commission on Correctional Facilities
and Services in support of the principles underlying H.R. 9020. This kind of
legislation represents a significant step in eliminating one of the most basic
restrictions placed on former offenders—the loss of the right to vote.

Once a person has‘‘ paid his debt to society,”” there is no justification for shutting
him out from full citizenship, The American Bar Association supports measures
like H.R. 9020 which seek to overcome these irrational restrictions. We view this
as an important component of the overall correctional program our Commission
and Association have been supporting. The most directly related element of that
program is our work to remove unreasonable job restrictions confronting ex-
offenders. To develop and disseminate information about these barriers and
techniques for overcoming them, the Commission on Correctional Facilities and
Services, in 1971 and with cosponsorship of the ABA Criminal Justice Section
created the National Clearinghouse on Offender Employment Restrictions. I am
submitting for the Committee’s information a short pamphlet which describes
this effort more fully.

Section 401 of this bill declares that depriving an ex-offender of his right to vote
represents a violation of the United States Constitution. Only a few weeks ago,
the American Bar Association argued this same issue as amicus curiae in the
Supreme Court case of Richardson v. Ramirez. The ABA brief was prepared by
our Resource Center on Correctional Law and Legal Servieces, another of the
Commission’s programs. We look forward to a clear decision by the Court abolish-
ing such blanket restrictions once and for all. T am submitting a copy of the
brief for the record.

Not only is the practice of disenfranchising ex-offenders questionable from a
constitutional standpoint; it also'violates sound correctional practice. Each year
over 100,000 people are released from correctional facilities across the country.
Additional thousands successfully complete parole terms. Although they have
endured the punishment imposed by the sentencing court, many states deny
them the full rights of other citizens. This punishes a man during his entire life
or a mistake he has long since come to regret.

Civil disabilities—of which the right to vote is but one—originated at a time
when the philosophy of erime and punishment was much different from what it is
today. Retribution and deterrence were the two most important elements of
erime control. It was thought that by severely lmnir-'hing anyone convicted of n
erime, the offender would get his ‘‘just desserts’ and others would be deterred.
The most common penalty was death. In England in the Middle Ages, there
were 350 offenses for which a person could be executed. Minor offenses such as
petty theft were punished by cutting off a person’s hand or nose. At at time
when relatively few people could exercise the franchise and other eitizenship
rights, their denial was an important way to punish the criminal and set him
apart from the rest of society.

Our approach is different today. Thankfully, we no longer use the death penalty
for every possible offense; nor do we rely upon mutiliation. Experts agree that
the retribution and deterrence models of punishment do little to combat erime.
As a consequence, we now emphasize helping offenders so they can return to
society as useful and productive citizens. Millions of dollars are spent annually
in institutions on voecational training, educational programs, and drug rehabilita-
tion. Hopefully these efforts will contribute to a decrease in recidivism and an
increase in the successful reintegration of former offenders to society.

Even as these clearly defined efforts toward rehabilitation are expanded, many
states persist in the counterproductive stigmatization of ex-offenders by denying
them basie rights. Perhaps the most fundamental is the right to vote since this is
the basis of ordered, representative government in a democratic society. Denial
of this right only serves to fence these people out of society and convince them
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that no matter what they do, they can never be treated as anything but an
“ax-con’’. As the prestigious National Advisory Commission on Criminal Justice
Standards and Goals concluded in its Report on Corrections—released just last
October—

Loss of citizenship rights—the right to vote, hold public office, and serve
on juries—inhibits reformative efforts. If corrections is to reintegrate an
offender into free society, the ofender must retain all attributes of citizenship.
In addition his respect for law and the legal system may well depend, in some
measure, on his ability to participate in that system. Mandatory denials of
that participation serve no legitimate public interest. [Standard 16.17, p. 593]

There appears to be little justification for disenfranchising persons for past
crimes which are in no way connected with the balloting process. Not only does
it harm rehabilitative efforts, it also fails to accomplish any positive goals. The
most common reason given for denying the right to vote to former offenders is
that it “protects the purity of the ballot box'', This justification assumes that
previous criminals are more likely to commit election frauds than any other
member of the public. There is no credible evidence to support this assumption.

At one time, there may have been a valid reason to fear such fraud. Voting
was commonly conducted in an open room without benefit of voting booths.
Balloting was commonly done on different colored sheets of papers which could
be obtained from party headquarters. Registration was nonexistent and the
ballot box was often nothing more than an old shipping crate. In those days, it
was not uncommon for party leaders to round up drunks and vagabonds and
take them from polling place to polling place to vote.

Over the vears, voting practices have drastically changed. All voters are now
required to register prior to the election and balloting takes place in precinets
under the supervision of poll watchers. Most places use voting machines, but even
those which do not, use numbered ballots with special watermarks. These pre-
cautions make it almost impossible to commit voting frauds, at least in the
balloting process. This is well illustrated by the fact that between 1962 and 1970
there were only 19 convictions for federal election code violations and the statistics
available fail to indicate whether those convictions were for vote buying or such
esoteric erimes as keeping troops at the polls (18 U.S.C. § 592) or soliciting
political contributions from persons on r(-liv} (18 U.S.C. § 604). In California, the
last reported case of vote buying occurred in 1908.

Even should an election code violation oceur, the states are well prepared fto
take care of them. Every state has laws making it a eriminal offense to commit
election fraud. The prohibitions cover everything from vote-buying to campaigning
too close to the ballot box. California, for example, has 76 different acts dealing
with voting listed as felonies and 60 more as misdemeanors. In our view, imposing
criminal penalties on actual violators is a more acceptable and efficient way of
protecting against election fraud than blanketing out an entire class of citizens
from the electoral process. It achieves the result of deterring voting fraud, while
not assuming the guilt of everyone who has ever been in trouble with the law.

In the past several years, a number of nationally prominent groups and two
prestigious commissions have recommended that these restrictions be abolished.
The President’s Commission on Law Enforcement and Administration of Justice
stated,

.. there seems to be no justification for permanently depriving all convicted
felons of the vote, as the laws in most states provide. The convicted person
may have no strong personal interest in voling, but to be deprived of the
right is an important symbol. Moreover, rehabilitation might be furthered
by encouraging convicted persons to participate in society by exercising the
vote. [Task Force Report: Corrections, p. 90]

As I already mentioned, the National Advisory Commission on Criminal
Justice Standards and Goals had a similar view. It specifically suggested that all
states should enact legislation repealing mandatory provisions depriving convicted
persons of their civil rights.

National Commissions are not the only ones who favor the right to vote for
ex-felons. In a recent survey taken by the Education Fund of the League of
Women Voters, 16 categories of community organizations were asked whether
persons convicted of a felony and released from prison should be eligible to vote.
At least two-thirds of every group surveyed approved of granting ex-felons the
right to vote. Significantly, 80% of the Democratic Party *hairmen and 65% of
the Republican Party Chairmen approved. In the 1972 Democratic Party Plat-
form, there is a plank calling for the reform under consideration here. Other
groups have expressed their sentiments in the form of model legislation. The
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National Conference on Commissioners of Uniform State Laws has proposed a
Uniform Act on the Status of Convicted Persons, This Act—which the American
Bar Association approved in 1964—would restore an offender’s rights upon final
discharge from his sentence or upon his release from inearceration on either
parole or probation. It delineates the specific policy of our Association in this
matter. This Act has been passed by New Hampshire and Hawaii. Like H.R.
9020, the Uniform Act, (which generally abrogates all common law “civil death”
penalties) forfeits the right to vote only for felons whose confinement sentences
have not expired. It specifically permits felons on suspended sentence, probation
or parole to continue to vote. On completion of sentence, the felon is to be given
an “order, certificate or other instrument” which explicitly states, among other
things, that the offender’s “rights to vote . . . are thereby restored . . .”

The American Law Institute has taken a similar position’in § 306.3 of the Model
Penal Code. This section states,

Notwithstanding any other provision of law, a person who is convicted of a
crime shall be disqualified from voting in a primary or election if and only so
long as he is committed under a sentence of imprisonment.

This Committee can thus be assured that the bill before it squares with a long
line of distinguished and carefully considered legislative and national commission
proposals on the subject. A substantial number of states in the last few vears have
eliminated voting restrictions previously placed on ex-offenders. Four states—
Arkansas, Maine, Michigan and Tennessee—have no disenfranchisement pros-
visions. Twenty-five other jurisdictions automatically restore voting rights at the
end of the sentence, upon release on parole, or at some stated period after final
discharge. There is no evidence from any of these jurisdictions that the purity of
their election process has been endangered.

The trend in penology is clear. The purpose of corrections has shifted from one
of blind retaliation, to preparing the offender for lawful participation in society.
Numerous organizations and commissions have voiced their support for an end
to these needless restrictions. Many states have recognized the need to drop these
restrictions and have done so with no adverse effects. The American Bar Associa-
tion supports these efforts and those like H.R. 9020 to restore the right to vote to
ex-offenders who are no longer confined in a correctional facility at the time of
the election.

O
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