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EX-OFFENDERS VOTING RIGHTS

W ED N ESD A Y , JA N U A R Y  30 , 19 74
»

H o u se  of  R e p r e s e n t a t iv e s ,
S ubcom m it te e on  C o u rts , C iv il  L ib e r t ie s ,

an d  t h e  A d m in is tr ati on  of J u st ic e ,
< of t h e  C om m it tee  on  t h e  J u d ic ia ry ,

Washington, D.C.
The subcommittee met, pursuant to notice, at 10:22 a.m., in 

room 2226, Rayburn House Office Building, Hon. Robert M. Kas- 
tenmeier [chairman of the subcommittee] presiding.

Present: Representatives Kastenmeier, Drinin, Mezvinsky, Rails­
back, and Cohen.

Also present: Herbert  Fuchs, William P. Dixon, and Bruce A. 
Lehman, counsel, and Thomas E. Mooney, associate counsel.

Mr. K a st e n m e ie r . The Subcommittee on Courts, Civil Liberties, 
and the Adminis tration of Justice has convened this morning to 
receive testimony on bills designed to prohibit  the States  from 
denying the right to vote in Federal elections to persons who have 
been convicted of offenses other than offenses relating to voting or 
elections. The legislation excepts from its coverage persons who are 
confined in a correctional institu tion at the time of a primary or a 
general election.

The denial to former criminal offenders of the right to vote is a 
serious obstacle to the full enjoyment of voting rights by all American 
citizens. The subcommittee for some time has been concerned about 
the corrections implications  of such a denial of the right to vote. 
The subcommittee expressed concern for the loss of voting rights at 
hearings on the problems of ex-offenders held in Chicago 2 years ago, 
in January 1972. Information relating to voting rights was published 
in the printed hearings. Subsequently, II.R . 15049, which was identical 
to the legislation before us today, was introduced in May 1972.

This legislation sets forth the finding tha t the denial of voting 
* rights is contrary to the principles of the Constitu tion. It  grants

enforcement powers to the Attorney  General and provides criminal 
penalities for violation of its provisions.

H.R.  9020 and the report from the U.S. Commission on Civil Rights 
follow:

(1)
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93d CONGRESS 
1st S ess ion H. R. 9020

IN  THE HO USE  OF  R EPRESEN TA TIV ES
r

J une 27,1973
Mr. K astenmeier introduced the following bi ll; which was referred  to the Com­

mittee on the Judic iary
*

A BILL
To amend  the Voting Righ ts Ac t of 197 0 to pro hib it the  Sta tes  

from  deny ing the rig ht  to vote in Federal  elections to former 
crim inal  offenders w ho hav e not  been conv icted  of any offense 
rel ated to voting or elect ions and  who are  not  confined in a 
correctional  inst itution.

1 Be  it enacted by the Sen ate  and  House of Ilepresenta-

2 tives of the United  Sta tes  of Am erica in Congress assembled,

3 Th at the Voting Righ ts Ac t of 1965 (42  U.S .C.  1973 et

4 seq. ) is amended  by addin g at the end thereof the  following

5 new  titl e:

I
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1 “T IT LE IV —SE CURIN G VO TI NG  RIG HTS FOR

2 FO RM ER  CRIM IN AL OFF ENDERS
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“declaration and findings

“Sec. 401. (a) The Congress finds and declares tha t 

dep riving  a  c itizen who is not confined in a correctional  insti­

tution of the  rig ht to vote  in any pr im ary  or oth er election 

for Preside nt, Sen ato r, Repre sen tat ive  in the  Congress, or for 

any other Federal  official on the grounds that  such  ci tizen has 

been  convicted of a crim ina l offense (othe r than  an offense 

rela ted  to vot ing or elect ions) —

“ (1) denie s and  abridges the  inh ere nt cons titu­

tional right of citizens to vote;

“ (2) does not bear a reasonable relatio nsh ip to the  

criminal offense sufficient to wa rra nt  the  dep riva tion  of 

such rig ht to vo te;

“ (3)  has the effect of den ying to such citizens  the  

due process and  equal protect ion of the  laws tha t are  

gua rant eed  to the m und er the fourtee nth  amend ment of 

the Const itu tion; and

“ (4)  does not bea r a reasonab le rela tion ship to any 

compelling State  inte res t.

“ (b)  In  ord er to secure  the  constitu tional rights  set 

forth  in subsection ( a ) , the Congress decla res that  it is neces­

sary to prohibi t the  denial of the rig ht to vote  in the pri ­

mar ies or elections ref erred to in subsection (a) in the25
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case of citizens wlio have been  convicted of a criminal 

offense (other than  an  offense related to vot ing  or elections) 

and who  are not confined in a correctional  in stitutio n.

“pr ohib it io n

“S ec . 402. Ex ce pt  as requ ired  by  the  Constitu tion , no 

citizen of the  Un ited Sta tes  who is otherwise qualified to 

vote in any  State  or politi cal subdiv ision in an y prima ry or 

election, for Pre sid ent, Un ited Sta tes  Sen ator, Repre sen ta­

tive in the Congress,  or Delegate or Res ident Comm issioner 

to the  Congress, sha ll be denied the  righ t to vote  in such 

prima ry or elec tion on the  grounds th at  such citizen has been 

convicted  of a crim ina l offense (other tha n a criminal of­

fense related to vo tin g or elec tio ns ), unless such  citizen is 

confined in a corr ect ional ins titu tion  or facility  at  the  time 

of such prima ry or elec tion.

“en fo rc em en t

“S ec . 403. (a)  (1 ) In  the  exerc ise of the powers of 

the  Congress und er the nece ssary and  proper clause  of sec­

tion 8, artic le I  of the  Constitu tion,  and  section 5 of the  

fourtee nth  am endm ent of the Con stitu tion , the At tor ney 

General  is auth orized  and  direc ted to inst itut e in the  name 

of the  Un ited Sta tes  such  actions aga ins t Sta tes  or political 

subdivisions, inc lud ing  actions for inju nct ive  relief, as he 

ma y dete rmine to be necessa ry to  implement the  pur­

poses of this title .

r
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“ (2)  The dis tric t courts of the  Un ite d Sta tes  shall have 

jurisdiction of proceeding s ins titu ted  pu rsua nt  to this  title , 

which shall he he ard  and  determ ined by  a cour t of thr ee  

judges in accordance wi th the  prov isions of section 2284 of 

title 28 of the  Un ite d Sta tes  Code, and  any appeal shall lie 

to the Sup rem e Cou rt. I t  shall be the  duty of the judges des­

igna ted to he ar  the  case to assign the  case for hearing  and 

determ ina tion thereof,  and  to cause the  case to be in eve ry 

way expedited.

“ (b)  Whoever shall den y or at tempt  to deny any 

person of any rig ht  secured by this  titl e shall be fined  

not more than  $5 ,000  or imp riso ned  no t more than  five 

years, or both.

“definitions

“S ec . 404. As  used in this  title  the  ter m—

“ (a)  ‘correc tion al ins titu tion or fac ility’ means any 

place for the  confinemen t or reh abilit ation  of juvenile  of­

fenders or individuals  cha rged  with or convicted of criminal 

offenses;  and

“ (b)  ‘Sta te ’ mea ns each  of the  Un ite d State s, the  Dis ­

tric t of Colu mbia , the  Com monwe alth  of Pu ert o Rico, and  

any oth er te rr ito ry  of the Un ited Sta tes gra nte d a Delegate , 

or Res iden t Commissioner,  to the  Congress by  an Ac t of the  

Congress.

2122
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1 “effective date

2 “Sec. 405. The provisions of this titl e shall  take  effect

3 with resp ect  to any prima ry or elect ion held on or after

4 Ja nu ar y 1, 1974 .”

U.S . C om m is si on  on  C iv il  R ig h ts ,
Washington, D.C.,  September 21, 1973.

l io n . P eter  W. R o din o , J r .,
Chairman, Committee on the Jud icia ry,
House of Representatives, Wash ington , D.C.

D ea r M r. Chair m an : Thi s is in resp on se  to  your re quest  fo r co m m en ts  an d 
ex pres sio n of th is  Com m ission ’s views  on H .R . 9020 which  wo uld  am en d th e  
V ot ing Rig ht s Ac t of 1970 to  pro hi bi t th e S ta te s fro m de ny in g th e righ t to  vo te  
in Fe de ra l ele ctions to  fo rm er  cr im inal  offen ders who hav e no t been co nv ic te d of 
an  offense re la ting  to  vo ting or  ele ct ions  an d who ar e no t pre se ntly  in ca rc er at ed .
H .R . 9020 is s im ila r to  H .R . 15049 in trod uc ed  in th e pr ev io us  s ess ion  o f Con gress.

In  II .R . 9020, Co ngres s de cla res th a t de pr iv in g any  ci tiz en  wh o is not conf ined  
in  a co rre ct iona l in st it u ti on  of th e ri ght to  vote  in a  Fed er al  ele ct ion be ca us e 
th a t cit ize n has be en  co nv ic te d of a cr im inal  off ens e no t re la te d to  vo ting or 
el ec tio ns : (1) denie s th e  ci tiz en  his  co nst itu tional  ri gh t to  vo te ; (2) be ar s in 
re as on ab le  re la tion sh ip  to  th e  offense sufficie nt to  w arr an t de pr iv at io n of th e 
ri gh t to  vo te ; (3) de nie s to  su ch  ci tiz en  his  co nst itu tional  ri ght to  du e pro cess  
and th e eq ua l pr ot ec tio ns  of th e  law s; an d (4) be ar s no  re as on ab le  re la tion sh ip  to 
any  compe lling  S ta te  in te re st . The  bill  pro hi bi ts  su ch  de ni al s of th e ri gh t to  vot e 
and  di re ct s th e A ttor ney  G en eral  to  in st it u te  ac tion s ag ai nst  S ta te s or  th eir  
po lit ic al  su bd iv isi on s whe n ne ed ed  to  im pl em en t th e  pu rp os es  of th e ti tl e.  The  
bil l pr ov ides  th a t an y ac tion s filed und er  th e ti tl e sh al l rece ive an  ex pe di ted hea r­
ing be fo re  a th re e- ju dg e Fed er al  co ur t. The  bill  also pr ov id es  for  a fine of up  to  
$5 ,00 0 or  im pr ison m en t fo r up  to  five ye ars, for  an y pe rson  co nv ic te d of de ny ing 
or  a tt em pti ng  to  de ny  an y ci tiz en  of th e righ ts  se cu red by  th e  ti tle.

T he Co mmiss ion on Ci vi l R ig hts  s upport s pa ss ag e of I l. R . 9020. The  de nial  of 
th e  r ig h t to  vo te  t o  c iti ze ns  who  h av e be en  co nv ic te d of a cr im in al  offe nse re m ains  
as  on e of th e  las t m aj or ob st ac le s to  t he fu ll enjo ym en t of th a t ri ght by  all U nit ed  
S ta te s cit ize ns . Thro ugh pa ss ag e of const it u tional  am en dm en ts  s ub se qu en tly  ra ti ­
fied by  th e  Sta te s,  Con gr es s ha s el im in at ed  vo te r qu al if ic at io ns  ba sed on race , 
sex , and  wea lth  and ha s ex te nde d th e  ri ght to  vote  to  all  ci tiz en s 18 ye ar s old  or  
olde r. Thr ou gh pa ss ag e of th e  Vot ing R ig hts  Act of 1965  and  th e  Vo tin g R ig hts  
A m en dm en ts  of 1970 th e Con gres s ha s su sp en de d th e  use of li te ra cy  te st s as 
qu al if ic at io ns  fo r voting  and  ha s as su re d th a t re side nc y re qu ir em en ts  will  no 
lo ng er  p re ven t cit ize ns  fr om  voti ng  in Pre si de nt ia l e lect ions . I t is now m os t appro ­
p ri a te  fo r Co ng ress  to  en d th e  de ni al  of th e  ri ght to  vote  to  fo rm er  cr im in al  
of fend ers.

S ta te  prov is ions  re st ri c ti ng  th e  vo ting  ri ghts  of ci tiz en s co nv ic te d of cr im inal  
off enses  va ry  gr ea tly.  A few  S ta te s re stor e fu ll vo ting ri ghts  to  fo rm er  cr im in al  <
of fend ers af te r th ey  ha ve  co m pl et ed  th e ir  se nt en ce s. Col or ad o an d Oregon  di s­
qu al ify on ly  co nv ic te d fe lons  wh o ar e co nf ined  to  co rr ec tion al  in st it u tions a t th e  
tim e of an  e lect ion.  The  ex-of fe nd er ’s right s to  vo te  is au to m ati call y  r es to re d up on  
his  r elea se  fro m pr is on .* 1 In  a ddit io n , Ne w Yo rk a nd Ill inois hav e re ce nt ly  a m en de d 
th e ir  di sf ra nc hi sing  l aw s or  S ta te  const itu tions to  au to m ati call y  re stor e th e  ri gh t 
to  vo te  t o  f or m er  of fend ers fo llo wing co mpl et io n of th e ir  s en te nc es .2

T he la rg es t num be r of S ta te s ha ve  pr ov is ions  w hich  e st ab li sh  ge ne ra l ca tego rie s 
of di sf ra nc hi sing  offenses . The se  S ta te s ge ne ra lly  es ta bl is h th e  co nv ic tio n of a 
fe lo ny  or  o th er “ in fa m ou s cr im e”  as  th e  ba sis fo r w ithh ol di ng  th e righ t to  vo te .

So me S ta te s ha ve  est ab li sh ed  par ti cu la ri ze d list s of di sq ua li fy in g cri me s. The  
gre ate st  m aj ori ty  of th es e li st ed  cr im es  ha ve  no  re as on ab le  re la tion sh ip  to  vot in g 
or  th e  el ec to ra l pro cess . F or ex am pl e,  Arti cle  2, Se cti on  6, of th e  C onst itution  of

1 C onst,  o f Co lorado . A rt . V II , 10: Orego n R ev . S ta t.  137.240 (1969) an d  c h . 137.250 (1969).
1 N ew  Y ork  E le ct io n C od e,  152, L aw s of N .Y .,  1971, ch . 310, 1 (M cK in ney s 1971); C onst , of  Il lino is  of

1970, A rt . 3, 2.
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Sout h Car ol in a disq ua lif ies  pe rson s from  voti ng  wh o ha ve  be en  co nvic te d of 
bu rg la ry , ar so n,  obta in in g goods or mon ey  under fa lse  pr et en se s, perj u ry , fo rg er y,  
ro bb er y,  br ib er y,  ad ult ery , bi ga m y,  w ife -b ea ting , ho us e- br ea king , re ce iv in g stol en  
goods, br ea ch  of th e  tr u s t w ith  fr audu le n t in te n t,  fo rn ic at io n,  so do m y,  inc est , 
as sa ult  w ith  in te n t to  r av ish,  m isce ge na tio n,  la rc en y,  o r cr im es  a gai nst  t h e  el ec tio n 
law s. On ly th e  la tt e r cr im e be ar s any  re as on ab le  re la tion sh ip  to  th e  el ec to ra l 
pro cess.

Ofte n in th e  p ast  S ta te s ha ve  ca re fu lly  se le cted  di sf ra nc hi sing  cr im es  in or de r 
to  di sq ua lif y a di sp ro port io nat e num ber  of bl ac k vo te rs . The  li st  of  S outh  Car o­
li na’s di sq ua li fy in g cri me s undoubte dly  re fle ct s su ch  a di sc rim in at ory  pu rp os e.  
Su ch  a pu rp os e was  clea rly  pre se nt  in Miss iss ippi . The  Miss iss ippi C onst it u ti on  
did not di sq ua li fy  m ur de re rs  or  ra pis ts  from  vo ting  un til  1968. P ri or to  th a t 
ye ar , Arti cle  12, Se ct io n 241 of th e  S ta te  co nst it u ti on  on ly  di sf ra nc hi se d pe rson s 
co nv ic te d of bri be ry , th eft , ar so n,  ob ta in in g  m on ey  or goods under  f alse  pr et en se , 
pe rjur y,  fo rg er y,  em be zz lem en t or bi ga m y.  In  1896, th e  Miss iss ippi  Sup re m e 
C ou rt  de sc ribe d th e  in te n t beh in d th e  fo rm er  di sf ra nc hi sing  pr ov is ion in th es e 
w ord s:

By  reas on  of it s pr ev io us  co nd it io n of se rv itude an d de pe nd en ce , th is  (the  
Ne gro ) ra ce  had  ac qu ired  or  accen tu ate d  cer ta in  pe cu la ri ties  of hab it , of  te m ­
pe ra m en t, an d of ch ara cte r wh ich  cl ea rly  dis ting ui sh ed  it  as  a race  from  th a t of 
th e  whi tes— a pati en t docil e pe op le— but ca re less , land less , an d m ig ra to ry  w ith in  
lim its , w ithout fo re th ought,  an d it s cr im in al  m em be rs  giv en  ra th e r to  fu rt iv e  
offenses th an  t o  robust cr im es  of  t he  w hi te s.  R es tr a in ed  b y th e fe de ra l const it u ti on  
fro m dis cr im in at in g ag ai nst  th e  ne gr o race , th e  co nv en tion  d is cr im in at ed  ag ain st  
its  ch ar ac te ri st ic s and  th e  off ens es to  wh ich  it s w ea ke r m em be rs  were pro ne.4

The  Co mmiss ion wo uld  als o po in t o u t th a t bl ac ks  an d o th er m in ori ty  gr ou p 
Amer ican s ar e co nv ic te d of se rio us  cr im es  a t ra te s d is pro port io nat e to  th e ir  re p­
re se nt at io n in th e  N ation’s to ta l popula tion . T hu s,  ev en  in th os e S ta te s whe re  
th e li st  of d is qu al ifyin g cr im es  we re not se le cted  w ith  t h e  p ur po se  of  d is fr an ch is in g 
bla ck s, th e  use  of  se riou s cr im es  unre la te d  to  th e  el ec to ra l proc ess to  dis qu al ify 
vo te rs  in ef fect  es ta bl is he d in in vi di ou s ra ci al  di sc rim in at io n ag ai nst  m in ori ty  
ci tiz en s.

The  Co mmiss ion on Civ il R ig ht s be lie ve s th a t it  is ne ce ssary fo r Con gr es s to  
ac t to  gu ar an te e th e  ri gh t to  vo te  to  fo rm er  o ffe nd ers. Cl ea rly , th e S ta te s ha ve  an  
im port an t in te re st  in in su rin g th e in te g ri ty  of th eir  ele cti ons. But  ju st  as  cl ea rly  
th e Sta te s ca nn ot  in di sc rim in at el y lim it  th e  righ t to  vo te,  th e mo st fu ndam en ta l 
of all righ ts  in a de m oc ra tic so ciety.  T he  di sq ua li fica tion  of a vote r co nv ic te d of a 
cri me  is co nst it u ti onally  pe rm iss ab le,  if a t all,  on ly  if th e  e lem en ts  o f th e  cr im e are 
su ch  th a t it  m ay  re as on ab ly  be co nc lude d th a t all ow ing a pe rson  co nv ic te d of th e 
cr im e to  vo te  wou ld  const it u te  a  di re ct  th re a t to  th e elec tiv e pro cess . II .R . 9020 
wo uld  come  clo se to  es ta bl ishi ng  t h is  st andard  fo r Fe de ra l ele ct ions  by  perm it ti ng  
on ly  th e d isqu al if ic at io n of for m er  of fend ers wh o ha ve  c om m it te d an  of fen se re la te d  
to  vo ting  or  el ec tio ns .

Th e bill , ho wev er , on ly  ap pl ie s to  p ri m ar y  and  oth er elec tio ns  fo r Pre si de nt , 
U nited  S ta te s Sen at or , R ep re se nta tive in th e  Co ng res s, or  Dele ga te  or  R es id en t 
Com miss ione r to  th e  Co ngres s. The  de nial  of th e  ri ght to  vo te  to  fo rm er  cr im in al  
off ende rs in S ta te  elec tio ns  is eq ua lly de se rv in g of Co ng res sio na l re m ed ia l ac tion . 
Th erefore,  th e  Com miss ion re co m m en ds  th a t th e  Com m it tee on th e Ju d ic ia ry  
co ns ider  ex pa nd in g th e sco pe of II .R . 9020 to  also  pro hib it  th e S ta te s fro m den y­
ing th e ri ght to  vo te  in  S ta te  and  loc al elec tio ns  to  fo rm er  cr im inal  of fenders .

We be lie ve  th a t th e  Co ngres s ha s th e  const it u tional  au th o ri ty  to  enact su ch  an  
ex pa nd ed  pr oh ib it io n. The  Su pr em e C ourt ’s ho ld in g in Oregon v. Mitchell,  400  
U.S. 112 (1970) , es ta bl ishe s th a t Co ng ress  ha s th e  au th ori ty  to  se t th e  qu al if ic a­
tio ns  fo r v ot er s in Fe de ra l e lec tio ns . The  C ou rt , ho wev er , de clar ed  u nconst it u tional  
Con gres s’ a tt e m p t to  re qu ire th e S ta te s to  low er th e  v ot in g a ge  to  18 in S ta te  an d 
local elec tio ns . The C ou rt  he ld th a t th e po wer  to  se t vote r qu al if icat io ns  fo r th es e 
ele ct ions  wa s re se rv ed  to  th e S ta te s except  when it has  been cur tai led  by spe cifi c 
cons tituti onal am end ments . App ly ing th is  ex ce pt ion,  th e C ou rt  he ld  th a t Con gres s 
ha d th e au th o ri ty  under th e en fo rc em en t clau se s of th e  Fourt een th  and F if te en th  
A m en dm en ts  to  ba n th e  u se of li te ra cy  te st s a ft e r Co ng res s fo un d th a t th os e te st s 
ha d be en  us ed  to  di sc rim in at e ag ai nst  th e  voting  righ ts  of m in ori ty  ci tiz en s.  We 
be lie ve  t h a t Con gres s ha s th e a u th o ri ty  u nder  Se ct ion 2 of th e  T h ir te en th  Am en d­
men t, Se cti on  5 of th e  Fourt ee nth  A m en dm en t, and Secti on  2 of th e  F if te en th  
A m en dm en t to  p ro h ib it  th e di sq ua lif icat ion of fo rm er  cr im in al  of fend ers fro m 
vo ting  in S ta te  and  local elec tio ns  if th e  Co ng ress  fin ds th a t S ta te  di sf ra nc hi sing  
prov is ions  ha ve  th e  effect an d,  a t le as t in some cas es,  we re ad opte d  w it h  th e 
pu rp os e of di sc rim in at in g ag ai ns t m in ori ty  vot er s.

4 R at li ff  v . B ea le , 74 M iss.  247, 266, 20 So.  965. 868 (3896) .
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We suggest th at  the  Com mittee inves tigate whether Sta te disfranchising pro­
visions were enacted for the  purpose  of discrim inating aga inst  minorit ies or have 
such an effect in any hearin gs held concerning II.R . 9020. If such a finding is 
war ran ted  by the facts, as we believe i t will be, then we recommend that  the  bill 
be extended to include Sta te and  local elections.

Sincerely,
J o hn  A. B ugg s,

St af f Director.
The Chair takes note of the fact tha t there is presently pending 

before the Supreme Court, in the case of Richardson v. Ramirez, 
litigation which may resolve the question of whether the denial of 
voting rights to former offenders violates the 14th amendment.

Mr. Railsback.
Mr. Railsback. Mr. Chairman, may I  make a brief comment?
I would like to commend our chairman for scheduling these hearings. 

Legislation dealing with prisons or prisoners’ rights is not necessarily 
politically popular. Whether popular or not,  I believe it is important 
to move these tough issues into public focus and let them succeed or 
fail based upon their merits.

ILR. 9020, introduced by our chairman, would prohibit the States  
from denying former criminal offenders the right to vote in Federal 
elections. The law’s of almost every State contain some provisions for 
disenfranchising persons convicted of certain crimes. The specific 
crimes for which the conviction results in disenfranchisement, vary 
from State to State. In most of these States the right to vote is r e­
gained only after the convicted felon obtains  a pardon. In my State of 
Illinois the right to vote is automatica lly regained after sentence has 
been served.

In 1971, the Congress approved a change in the Distric t of Columbia 
Code to permit a person convicted of a felony to automatically regain 
the right to -vote 5 years after completion of sentence or release on 
parole or probation, or 3 years after completion of sentence or release 
on parole or probation with a character  certification by the Superior 
Court of the Distric t of Columbia. This provision passed the Congress 
with very little  controversy.

in 1885 and in 1890 the Supreme Court directly addressed the issue 
of disenfranchisement upon a criminal conviction (Murphy v. Ramsey, 
114 U.S. 15, 1885, and Davis v. Beason, 133 U.S. 333, 1890) and 
held tha t territories of the United States had the constitutional 
authority to deny the vote to anyone who had committed a crime. 
Although there is a case directly in point presently pending before 
the U.S. Supreme Court (Ramirez v. Richardson, 9 Cal. 3d 199, 507 P. 
2d 1345, 1973), the cases decided in the last century remain in effect 
today.

However, the issue in II.R . 9920 is not whether the States can 
constitutionally disenfranchise ex-offenders, but whether  the Congress 
can establish qualifications for voters in Federal elections. Historically, 
control over the franchise has been considered largely within the 
dominion of the States. The authority of Congress to legislate with 
regard to congressional elections must reside in article I, section 4, 
of the Constitution, which provides tha t:

The Times, Places and  Ma nne r of holding  Elections for Sena tors and Re pre ­
sentatives, shall be prescr ibed in each Sta te by the Legis lature  thereof; bu t the  
Congress may at any  time  by Law make or alte r such Regulations, except as to 
the  Places of choosing S enato rs.
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Oregon v. Mitchell, 400 U.S. 112, 119 (1970), upheld the argument 
tha t article I, section 4 empowers Congress to lower the voting age 
to 18 in Federal elections and to abolish residency requirements for 
voting in Presidential elections but struck down the lowered voting 
age in State and local elections.

Assuming tha t Congress has author ity to prohibit States from dis­
enfranchising ex-offenders in Federal elections, there remain other 
questions such as the possible legislative encroachment on the Execu­
tive power to pardon (art. II, sec. 2, clause 1, granting the President 
power to grant  reprieves and pardons for offenses against the United 
States) ; whether there should be disenfranchisement for criminal 
offenses other than those relating to “voting for elections” such as 
conviction for bribery of an elected official or other officer of trust , 
such as a Federal judge; is there any validity  to the contention tha t 
preclusion of convicted felons from voting seems to protect the in­
tegr ity of the ballot box. How much of an administ rative burden will 
be placed on the S tates if they have to administer a double standard 
at  the  voting booths; how many potential voters are we talking about? 
I am sure tha t the answer to these and other questions will be thor­
oughly developed on the record by our witnesses.

Mr. Kastenmeier. This morning the subcommittee will hear 
testimony from representa tives of the Civil Rights Commission, the 
Departmen t of Justice, and the American Bar Association. The Chair 
now would like to welcome our first witness, Mr. John A. Buggs, Staff 
Director, U.S. Civil Rights Commission.

Mr. Buggs, you are most welcome, if you like, to identify your 
colleagues. You may proceed, sir. We have your statement.
TESTIMONY OF JOHN A. BUGGS, STAFF DIRECTOR, U.S. COMMISSION

ON CIVIL RIGH TS; ACCOMPANIED BY LAWRENCE GLICK, ACTING
GENERAL COUNSEL; AND WILL IAM BLAKEY, DIRECTOR, CON­
GRESSIONAL LIAISON

Mr. Buggs. Thank you, Mr. Chairman. To my left is Mr. Lawrence 
Glick, our Acting General Counsel, and to our right, Mr. William 
Blakey, Director of Congressional Liaison.

I am delighted, Mr. Chairman, to be here this morning to testify 
in connection with the bill before you.

Among other duties, the Commission has sta tuto ry responsibility 
to:

. . . stu dy  and  collect information concerning legal developments constitu ting  
a denial of equal protectio n of the laws under the  Constitu tion  because cf race, 
color, religion, sex, or nat ional origin, or, and I emphasize, in the  administ ration 
of justice .

I want  to emphasize our jurisdiction with respect to the adminis­
tration of justice because there are two significant issues I will address 
in my testimony today—the adverse effect of denying the franchise 
to ex-offenders, regardless of their race, and most particularly  the 
effect of denying the franchise to minority ex-offenders. Let me in- 
indicate before moving into the body of my remarks, that  the Com­
mission has always held tha t its jurisdiction in the area of the admin­
istra tion of justice was not  limited to investigating or collecting in-
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forma tion havin g to do with race, sex, color, religion, and nat ional 
origin . The adminis tra tion of jus tice jur isd ict ion  is broader and per ­
mi ts the  Comm ission  to look into prob lems which  do no t relate  to 
race  or sex or nat ion al origin or religion. The Com mission  is, of course, 
concerned with  H. R.  9020 because it addresses  the  issue  of vot ing  
righ ts, with  which we have been  concerned  since the  Congress created 
the  Com miss ion in 1957.

Th e Commission on Civil Rights support s passage  of II .R . 9020, 
which is being  c onsidered by  thi s sub com mittee . H .R . 9020 is s imi lar 
to H.R . 15049, which was int rod uce d in the 92d Con gress and  sup­
ported by the  Comm ission  at  th at  time. H.R . 9020 would amend the 
Vot ing  Rights Act  of 1970 to prohibit the  St ates  from  den ying the 
right to vote in Federal elec tions to  fo rmer criminal offenders who ha ve 
not been conv icted  of an offense relating  to  vo tin g or ele ctio ns and  who 
are not pre sen tly incarc era ted .

In  H.R . 9020, Congress dec lares th at  dep riving  an y citizen  who is 
no t confined in a cor rection al insti tu tio n of the  rig ht to vot e in a 
Fed era l elect ion because th at  citizen  has  been con vic ted of a crim inal  
offense no t rela ted to vo tin g or elec tions: (1) denies the citizen the  
cons titu tional right to vo te ; (2) bea rs no reason able relationship to 
the offense sufficient to war ra nt  depri va tio n of the  rig ht  to vo te;  (3) 
denies to such citizen the  cons titut ion al rig ht to due  process and the  
equal pro tec tion of the  laws; and  (4) bea rs no reason able relatio nsh ip 
to any compelling S ta te  interes t. The bill pro hib its  such denials  of the  
righ t to vot e and dir ects the  At to rney  General  to in st itu te  act ions 
again st S ta tes or thei r polit ical  subd ivis ions when n eeded to imp lem ent  
the purposes of the  title.

We su pp or t H.R . 9020 because  the  denial of the  rig ht  to vote to 
citi zens who have been  con vic ted  of a crim inal  offense rem ains as one 
of the  las t ma jor  obs tac les  to  the  full en joy me nt of th at  rig ht by all 
citiz ens  of the  Un ited St ates . Throu gh passage of con sti tut ion al 
am endm ents sub seq uently rat ifie d by the  State s, Congress has  
elim ina ted  vo ter  q ual ific atio ns based on race , sex, and wea lth and has  
extend ed the  righ t to vot e to all citiz ens 18 ye ars  old or older . Throu gh 
passage  of the  Vot ing Righ ts Act  of 1965 and  the  Vot ing Rig hts  
Am end ments  of 1970, the  Con gress has  ena cted legi slat ion whose 
objec tive is the  enforcem ent of thes e co ns titut ion al ly pro tec ted  
rights . I t is now mos t ap prop ria te for Congress to end  the  denia l of 
the  rig ht  to vote to form er crim ina l offenders.

Es tab lishin g a uniform stan da rd  for gran tin g the  franchis e to ex­
offenders  in Federa l elect ions .

Th e Commiss ion on Civil  Rights believes th at  it is necessary for 
Congress to act  to guaran tee  the  rig ht to vot e to former offenders. 
Clearly , the  S tat es  have  an im po rta nt  in ter es t in insuring the  in tegr ity  
of t he ir elect ions.  B ut  ju st  as  cle arly  the St ates  canno t arbi tra rily limit 
the  rig ht  to vote, the  mo st fundam ental  of all rig hts  in a dem ocratic  
society . The disq ual ificatio n of a vo ter  con victed of a crime is con ­
st itu tio na lly  permissab le, if a t all, only if the  elements of  the  crime a re 
such th at it may reason ably be conc luded th at  allow ing a person con­
vic ted  of th at  p art icu lar crime to vote would co ns titute a d irect th re at  
to the  elec tive  process. Th e Supreme Co ur t is on reco rd in severa l 
cases, includin g one rec ent decis ion in which they  have  barred the  
depr ivati on  of the  rig ht  to vo te to a class of ind ividuals  because of
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some remote benefit to the State. It seems clear tha t an equitable, 
uniform standard is needed to insure the right of ex-offenders to vote.

The adoption of such a standard would demonstra te the rational 
relationship between the crime committed and the continued denial of 
the franchise. It would also establish an exemplary standard for State  
legislatures to follow with respect to State and local elections. II.R . 
9020 would come close to establishing a uniform standard for Federal 
elections by only permitting the disqualification of former offenders 
who have committed an offense related to voting or elections.

1 would like to talk about discriminatory effect of varying State  
standards because State provisions restricting the voting rights of 
citizens convicted of criminal offenses vary greatly. Many States  
restore full voting rights to former criminal offenders after they have 
completed their sentences. Colorado and Oregon disqualify only con­
victed felons who are confined to correctional institu tions at the time 
of an election. The ex-offenders right to vote is automatically restored 
upon release from prison. In addition, New York and Illinois have 
amended their disfranchising laws or State constitutions to auto­
matically restore the right to vote to former offenders following com­
pletion of their sentence.

Many States have provisions which establish general categories of 
disfranchising offenses. These States generally establish the conviction 
of a felony or other “infamous crime” as the basis for withholding the 
right to vote.

Some States have established particularized lists of disqualifying 
crimes. The greatest majority of these listed crimes have no reasonable 
relationship to voting or the electoral process. For example, article 2, 
section 6, of the constitution of South Carolina disqualifies persons 
from voting who have been convicted of burglary, forgery, robbery, 
bribery, adultery, bigamy, wifebeating, housebreaking, receiving 
stolen goods, breach of the trus t with fraudulent  intent, fornication, 
sodomy, incest, assault with inten t to ravish, miscegenation, larceny, 
or crimes against the election laws. The fact tha t certain crimes are 
selected by the States  and labeled “infamous” and that the criminal 
conduct involved bears no reasonable relationship to the electoral 
process and voting, operates indiscriminately to deprive the right to 
vote to all ex-offenders. Rehabilitated  ex-offenders as a class have not 
been demonstrated as a class to be unworthy of the ballot, nor is there 
any showing of a State interest  in continuing to deny this basic 
constitutional right.

A second and more profound effect of varying State standards 
exists with respect to minority group persons. In the past, States have 
carefully selected disfranchising crimes in order to disqualify a dis­
proportionate number of black voters. The list of South Carolina’s 
disqualifying crimes noted previously, undoubtedly reflects such a 
discriminatory purpose. Such a purpose was clearly present in Missis­
sippi, The Mississippi constitut ion did not disqualify murderers or 
rapists from voting until 1968. Prior to that year , article 12, section 241 
of the State constitu tion, only disfranchised persons convicted of 
bribery, theft, arson, obtaining money or goods under false pretense, 
perjury, forgery, embezzlement, or bigamy. In 1896, the Mississippi 
Supreme Court described the intent behind the disfranchising pro­
vision in these words:



12

By reason of its previous condition of servitude and dependence, this (the Negro) 
race had acquired  or acc entuated certa in peculiarities of habit, of temp eram ent, 
and  of cha racte r which clearly d istinguished it as a race from th at  of the  whites—a 
pat ien t, docile people—but careless, landless, a nd migratory  within limits, without 
foreth ought, and its criminal members given rather  to fur tive  offenses than  to 
robust  crimes of the  whites. Rest rained by the  Federal  Constitu tion from dis­
criminating against the Negro race, the  convention discriminated against its 
characteris tics and the offenses to which its weaker members were prone.

The Commission would also point out that blacks and other minority  
group Americans are arrested and convicted of serious crimes a t ra tes 
disproportionate to their representation in the Nat ion’s total popu­
lation. As early as 1965 The President ’s Commission on Law Enforce­
ment and Administration of Justice stated  tha t “. . . Negroes over 18 
are arrested five times as often as whites for crimes of violence.” A 
California Federal district court in Gregory v. Litton Systems, 316 wF. Supp. 401 (1970), noted that :

Negroes a re arres ted substantially  more frequent ly than whites in proportion to 
the ir numbers. The evidence  on this question was overwhelming and utterly 
convincing. For example, Negroes national ly comprise some 11 percent of the  
population and accou nt for 27 percent of repo rted arrests  and  45 percent of 
arrest s reported as “ suspicion a rrests .”

The Court held tha t a substantial and disproportionate number of 
blacks are excluded from employment by the defendant’s policy of 
denying employment to those with prior arrest records. The 1972 
Uniform Crime Reports  also support the fact that minority groups are 
arrested for violent crimes out of proportion to their numbers in 
society. This is particular ly true  for blacks and American Indians, who 
respectively account for 30.1 percent and 2.0 percent of arrests for all 
crimes and 39.2 percent and 0.7 percent of arrests  for violent crimes— 
yet blacks constitute only 11 percent of the population and native 
Americans only 0.37 percent. Although the Uniform Crime Reports 
do not  record figures for Mexican Americans, the Commission’s 
investigation in a report entitled “Mexican-Americans and the 
Administration of Justice in the Southwest,” published in 1970, shows 
a similarly high arrest rate  among Chicanos in five Southwestern 
States.

Although arrests do not always lead to convictions, if blacks and 
other minorities are disproportionately represented among those 
arrested, it is probably true tha t they are also disproportionately *
represented among those convicted. Taking the 1972 Uniform Crime 
Report figures which show about a 65 percent conviction rate (without 
race breakdown), one gets a r athe r shocking idea of how disfranchising 
prohibitions based on felony convictions affect minorities. The over- *
representa tion of minority groups in State prison populations is further 
evidence of the discriminatory impact of State disenfranchising 
statu tes.

While history and society clearly bear some of the  responsibility for 
the higher crime rates among black, brown, and red Americans, a 
socioeconomic condition which is exacerbated by the absence of 
adequa te counsel and racism in the selection of jurors and pitifully 
few minority group juri sts—the existence of voting barriers based on 
felony has a debilitating effect on all ex-offenders, which falls particu­
larly hard on those who are members of minority groups.
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Thus, even in those States  where the lists of disqualifying crimes 
were not selected with the purpose of disfranchising blacks, the use of 
serious crimes unrelated to the electoral process to disqualify voters in 
effect established an invidious racial discrimination against minority 
citizens. We would suggest tha t the subcommittee invest igate whether 
State disfranchisement provisions have the effect of discriminating 
against minorities. Such an investigation  might provide the statistical 
basis for broader congressional action than is now contemplated in 
H.R. 9020.

STA TE E L E C T IO N  PR O C E D U R E S

As the subcommittee is well aware Il.R . 9020 only applies to primary 
and other elections for President, U.S. Senator,  Representative in the 
Congress, or Delegate or Resident Commissioner to the Congress. 
The denial of the right to vote to former criminal offenders in State 
elections is equally deserving of congressional remedial action. There­
fore, the Commission recommends that the Committee on the Judic iary 
consider expanding the scope of Il.R.  9020 to also prohibit the States 
from denying the right to vote in State and local elections to former 
criminal offenders.

We believe tha t the Congress has the constitutional auth ority to 
enact such an expanded prohibition. The Supreme C ourt’s holding in 
Oregon v. Mitchell, 400 U.S. 112 (1970), establishes tha t Congress has 
the authority to set the qualifications for voters in Federal elections. 
The Court, however, declared unconsti tutional Congress attem pt to 
require the States to lower the voting age to 18 in State and local 
elections. The Court  held tha t the power to set voter qualifications for 
these elections was reserved to the State s except when such Sta te 
powers have been curtailed by specific constitutional amendments. 
Applying this exception, the Court  held tha t Congress had the 
authority  under the enforcement clauses of the 14th and 15th amend­
ments to ban the use of literacy tests after  Congress found tha t those 
tests had been used to discriminate against the voting rights  of 
minority citizens. We believe that Congress has the authority under 
section 5 of the 14th amendment and section 2 of the 15th amendment  
to prohibit the disqualification of former criminal offenders from 
voting in State and local elections if the Congress finds that State 
disfranchising provisions have the effect and, at least in some cases, 
were adopted with the purpose of discriminating against minor ity 
voters.

The Supreme Court recently  heard arguments in Ramirez v. 
Richardson (Brown) No. 72-1058 on appeal from the California 
Supreme Court. Ramirez raises for the Court’s consideration the 
question of the consti tutionality, under the 14th amendm ent’s equal 
protection clause, of Sta te constitutional  prohibitions against voting 
by ex-offenders who were convicted of “infamous crimes” but  who 
have completed their sentences and probat ionary  period. Although we 
understand the subcommittee’s caution in taking any action while 
this issue is before the Court, the Commission believes tha t the adverse  
effect of these State  prohibitions on minorities warrants congressional 
consideration of some action regardless of the outcome in Ramirez.

30—55S—  74------ 2
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The Voting Rights Act of 1965 establishes a clear precedent for 
action in this area, where there was a congressional finding that  
voting practices in certain States were carried out to prevent blacks 
from exercising the right to vote, or tha t those devices had the effect 
of denying or abridging the right of any citizen to vote because of race 
or color. If a similar finding could be made regarding the reason for 
the selection of disqualifying crimes or the effect of utilizing certain 
crimes to disqualify former felons—there may be room for remedial 
legislation. Such legislation would benefit all ex-offenders, even though 
it was premised on the discriminatory effect of disqualifying crimes on 
minor ity groups. The Commission, therefore, recommends tha t the 
subcommittee  investigate whether State disfranchising provisions 
were enacted for the purpose of discriminating against minorities or 
have tha t effect.

Mr. Chairman, I would hope along with my colleagues to respond 
to any questions you may have.

Mr. Kastenmeier. I appreciate your statement , Mr. Buggs. It  
was right on point. I could not have hoped tha t you would make a 
more useful statement  in terms of this committee’s interest.

Because it has been a preexisting interest of this subcommittee, 
and notwithstanding the Ramirez case, nonetheless, we want to 
explore this area to see what prospectively might be accomplished 
through legislation. And I might say to you this is my bill, and at 
the outset 2 years ago, I did have in mind not only Federal  elections, 
but State and local elections as well.

Mr. Buggs. Yes.
Mr. Kastenmeier. So I am grateful to you for your testimony. 

It  suggests that I should have geared the bill somewhat more broadly 
at the outset.

As I reexamine the bill, I also wonder whether perhaps those who 
would deny or attempt  to deny any person of his rights secured by 
the title should be fined not more than  $5,000 or imprisoned not 
more than 5 years, or both.

Do you think it might be a little bit harsh for a committee con­
cerned with corrections?

Do you think tha t is rath er a harsh penalty?
Mr. Buggs. It  is pre tty stiff. I don’t think there is any question 

about  that.
Mr. Kastenmeier. Particu larly insofar as this subcommittee is 

not interested in long terms for offenders. Certainly, on this type of 
offense, it occurs to me on reexamination, we may have been a bit 
harsh.

Mr. Buggs. I suspect since this is probably directed more at  S tate 
and local officials who insist on—who would insist on applying rules 
in contravention of this act, a lighter sentence for such people might 
suffice. A Sta te or local official who generally holds some considerable 
stature  in his community, serving a far lighter sentence Mould have 
almost the same effect of a person of lesser stature serving a greater 
sentence.

Mr. Kastenmeier. I would agree.
It  has been my vieM' of the matte rs tha t have come before this 

committee that, of course the voting franchise should be extended as 
broadly as possible in this country. Tha t is one of the  major reasons
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for this legislation. And I ask for your remarks as to limitations not 
only in terms of State and local elections which you have already 
expressed yourself on but  to other l imitations in this bill.

The limitation I refer to is other than an offense related to voting 
or elections and to those who are not confined in a correctional inst itu­
tion. Is it unthinkable tha t those people, too, should still be able to 
vote?

Mr. Buggs. Mr. Chairman, we debated that  at some considerable 
length, the Acting General Counsel and Mr. Blakev and I, and at 
one point we were persuaded tha t perhaps we ought to make such a 
suggestion. We thought, however, tha t i t might have been a little too 
revolutionary at this point and to suggest in this testimony, oral 
testimony, to the subcommittee, that  we would certainly support that.  
It might be easier to get it through the Congress, we felt, if we did it in 
incremental stages.

Mr. Kastenmeier. I agree with tha t statement and I am speaking 
conceptually when I ask you the question because I wonder whether 
there is really a practical State interest any longer in denying a person 
the right to vote even though that person was engaged in a mammoth 
voting fraud. The point being that it scarcely seems in the Sta te’s 
interest to deny tha t person’s abili ty to vote thereafter. Would you 
not agree?

Mr. Buggs. I would agree. I would agree.
Mr. Kastenmeier. The other is a more practical problem of 

institutional voting. If we assume that offenders, exoffenders, might 
vote on the outside, what about those in the inside? Except to the 
question of whether their residence for purposes of where they are 
incarcerated is at the prison site and they would thereby, as many felt 
was the case with the universities if we lowered the voting to 18, would 
overwhelm the precinct or voting district. So excepting for local 
elections, what is the real State  interest in denying those presently  
incarcerated from voting?

Mr. B uggs. I am not sure th at there  is any reasonable State interest. 
T would say one other thing, though, Mr. Chairman. I think I am 
probably accurate in stat ing tha t a large percentage of the people who 
inhabi t the prisons throughout this country are individuals who for 
whatever socioeconomic and cultural reasons have not really been the 
people who exercise the right of franchise to the extent we would like 
to see them, although the deprivation of the right to vote for such 
people certainly does not help tha t situation any when they get out. 
If prison represents a rehabil itating institut ion, which unfortunately  
many times it  does not, and if one of the responsibilities of all such 
institutions is to try to make better citizens out of individuals certa inly 
the first thing tha t the prison needs to do is to teach  people how to 
exercise the right of citizenship. To say tha t in such a situation  the 
State  is denying to a felon the most important element in being a 
citizen is to make it impossible, certainly, when tha t person gets out, 
to believe that the State  cares about him in any sense. And here is an 
excellent opportunity , it seems to me. for the State to do something 
tha t society in general has not been able to do outside of the prison, 
and tha t is to make offenders not only aware of the ir responsibility, 
but to assist them in discharging it.
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Mr. Kastenmeier. I would agree with you. Actually, we teml to 
characterize  our prison populations as comprising largely the young, 
the educationally deprived, the disadvantaged, the poor, and minority 
groups. As you say, many of these people are alienated from the 
political process partly  because they may be in some cases too young 
to exercise it  or otherwise not  in a position to exercise it. But for the 
first time we would be able to bring them into the system.

Mr. Buggs. Sure.
Mr. Kastenmeier. At least symbolically, through having them vote 

for certainly most offices if not local offices, and part of the prison 
system could be as you suggest to give them a s take in the national 
political system which apparently they have offended in some respect 
previously or which has offended them perhaps through omission.

So that is something which I think we might well look at, keeping 
in mind that practically this may not now be realizable but I think it 
ought to be the goal eventually  if we are interested in a truly universal 
franchise to vote and everybody having the occasion to participate in 
our Na tion’s political processes.

Thank  you.
I now yield to the gentleman from Massachusetts.
Mr. Drinan. Thank you, Mr. Chairman, very much, and Mr. 

Buggs, thank you for your testimony.
The bill says th at those who shall be precluded are those who have 

committed an offense related to voting or elections and I have grave 
difficulties making this exception. J assume tha t Maurice Stans and 
people like tha t who laundered campaign funds would be disbarred 
from voting forever because that  relates to voting.

Come markup time, I  move we delete that.  This number  would be 
infinitesimally small and we jus t don’t know what it means.

But let me ask you about Richardson v. Ramirez. Following you, 
we are going to have testimony from the Departm ent of Justice which 
in my judgment is a copout saying this committee should wait until 
we hear the result of Richardson v. Ramirez and you say in your 
testimony you impute some hesitancy to this committee.

I don’t have any hesitancy and I just  for the record want to correct 
that.  I have no hesitancy in moving forward and I think, win, lose, or 
draw on that case in the Supreme Court tha t this committee should 
enact the bill tha t has been pending before us for some time.

You say on page 9: “Although we understand the subcommittee’s 
caution in taking any action while this issue is before the court,”— 
this is at the bottom of page 9—I as one member of the committee 
have no caution in this respect and I do not like you to be saying that.  
I want the U.S. Commission on Civil Rights to come forward clearly 
and say what  you said here so powerfully.

Would you say Richardson v. Ramirez is totally  irrelevant to the 
legislation here?

Mr. Buggs. I will ask our acting general counsel to respond.
Mr. Glick. Father Drinan, I would say it is not irrelevant. It 

would certainly  indicate what the court is thinking about. I would 
not see the court ’s reversal as meaning tha t Congress should not 
proceed with the legislation.

Mr. Drinan. Therefore, it is irrelevent.
Mr. Glick. Pardon?
Mr. Drinan. It  is irrelevant.
Mr. Glick. It  is ir relevant in the sense tha t-----
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Mr. D rin an . T hat  is wh at I wa nt.  I t  is irrele vant.
Mr. Glic k. Yes.
Mr . D rin an . And the tes tim ony of the  Dep ar tm en t of Justi ce  is 

to ta lly  i rre lev ant, too. Wh en the y say  we should wa it, the y come and  
caut ion thi s comm itte e to  wa it until we get  the  res ult s on th at  and  I 
ju st  wa nt to repu diate  ahe ad of th at  tim e th at pa rti cu lar  cop out .

Now , Mr. Buggs , wou ld you go so far,  and  I won der  if the  U.S. 
Com mission  has  to tes tif y— I am sure  you do—on  the  im pact of 
ot he r form s of dis criminatory legis latio n again st ex-felons, in emplo y­
me nt,  in licensing, in loaning money or ge tting  money  from agenc ies. 
Has  the  U.S. Com mission  ever prepar ed a whole catalog of these 
st at ut es  th at  place thes e disa bilit ies on ex-felons?

Mr. B uggs. No t to my  knowledge , Mr . Dr ina n. I know of my  own 
pers ona l knowledge, because  on occasion I serv ed as a  de pu ty  pro ba tio n 
officer, of the grea t l iab ilit ies  p laced  upo n ex-felons in connection  with 
all kinds of things th at  we tak e for gran ted  as we move ab ou t as 
citiz ens.  But in dir ect answer  to yo ur  questio n, I do no t believe th a t 
the  Commission has done th at . We are ju st  now  as you  ma y kno w 
involving ourselves in a very wide ran gin g stu dy  of prisons of the  
United  States  unde r ou r jur isd ict ion  in the  field of admi nis tra tio n of 
jus tice, the  first  p ar t of which has  been, or is a stu dy  of the  insti tu tio n 
itself . The next stud y will be with  respec t to wha t hap pen s to  the  
pris oners aft er they  ge t ou t of prison, so th at  thi s is our  first  fora y 
int o th at  area and I am sorry th at  we could no t give y ou------

Mr.  D rin an . All right.
1 would just like to share  w ith you and also wi th the  C hairm an th at 

I th ink  in due course we should pre pare a bill of rig hts  for ex-felons, 
th at it seems to me th a t the  stat ut es  may have been well intended a 
centu ry ago, bu t I do no t see any rat ion ale  now or  even the n for the m 
and , Mr.  Chairma n, L would sugges t th at  wi th the  col labora tion  of 
every  agency  th at  can give  us inpu t th at  we ou gh t to dra w up this bill 
of rig hts  for ex-felons and say  th at  at  a mo me nt in time any disabi l­
ities  should  ju st  v anish.

Th an k you very  much,  Mr . Buggs, for your  tes tim ony.
[Subseq uently, by le tter  da ted  Fe brua ry  1, 1974, Mr . Buggs su b­

mitted  add itio nal  inform ation and a revised st at em en t which appe ar 
a t p. 115]

Mr. B uggs. You are  qu ite  welcome. Th an k you, gen tlem en.
Mr. K asten me ier . I thi nk  Con gressman Coh en has  a quest ion  or 

two for you, unless counsel can pose quest ion s for  Mr . Cohen.
Mr. Mooney. One of the  ques tion s I  believe rel ate s to the  defin ition 

of “correctional in st itu tio ns .” As you read  th at  d efin ition , Mr.  Buggs, 
does  it include hal fwa y houses, and if n ot,  should it?

Mr. B uggs. I would th ink th at it does no t inc lude halfway houses. 
They say  for the  con finemen t. People are no t general ly confined in 
the  str ic test sense of the word in a ha lfw ay  house .

Mr. M ooney. Sho uld  thes e people  be allowed to vote? I mean,  if 
the  bill as dra fte d were ena cted?

Mr. B uggs. Well, if we hav e tak en  t he  p osi tion as I th ink in answer 
to the  Ch air man ’s quest ion  th at  people  who are  inc arc era ted  in an 
honest to goodness pri son  ought to have the  rig ht  to vote, ce rta in ly  
peop le in the  h alfway house ough t to, sure ly, and perha ps  th at  should  
be made clear.

Mr . M ooney . T ha nk  y ou.
Mr. K asten meier . 1 recognize the  gentl eman from  Main e.
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Mr. Cohen. Thank you, Mr. Chairman.
1 jus t would like to support the Chairm an’s statem ent about the 

interests  of this committee and tha t of the Chairman in your statement 
and what we are trying to accomplish. 1 would perhaps offer one 
contradiction to Father Drinan who frequently rushes in where angels 
fear to tread. Apparently he has some divine help in that matter as 
well. But 1 am not quite as quick to rush in as Father Drinan is without 
at least an exploration of the basis by which we could undertake to 
impose such a rule upon the States.

On page 9 of your testimony you indicate tha t under this Supreme 
Court  decision, we could impose this legislation on the S tates because 
disenfranchising provisions discriminate against minority voters. It 
seems to me that  we may have a great deal of difficulty establishing 
tha t proposition. We have some testimony coming up from Senator 
John Dunne of the American Bar Association which very clearly 
points out that most of these s tatu tes were passed long before blacks 
or other minorities were even voting or had the right to vote, and 
historically these were imposed under what we now consider to be an 
obsolete penal system of j ust  purely punitive action against anyone 
who committeed a crime. I think we would have a great deal of 
difficulty on that  basis.

But  secondly, I would like to ask your opinion, about the difficulties 
that we will encounter inevitably if we pass the bill as applying only 
to Federal elections or if we were to at tempt  to impose it on the States? 
Assuming we cannot constitutionally impose it on the States, we then 
have a bill which provides tha t we cannot disenfranchise ex-felons in 
Federal elections. 1 perhaps should direct this to the chairman as well, 
we should a t least be aware of the procedural complications that State 
officials are going to have when you set up a national election listing 
the President, Vice President, Senators, and Congressmen on one 
ballot and then listing State officials on a different ballot. How would 
they supervise it?

I think we ought at least to be cognizant of some of the major 
problems encountered.

Mr. Kastenmeier. I think tha t is a problem, if my friend will 
yield. It  is one I believe we faced before in general voting rights. 
Before 1965 the Voting Rights Acts and the titles in other Civil 
Rights Acts did not apply to State  and local elections, as I recall. 
Consequently, those States , particularly Southern States, had to 
make distinctions and this was true, I think, even in the poll tax 
qualification. Poll tax qualifications constitutionally were lifted for 
Federal elections only at  one point. So States have in the past had to 
distinguish if they chose to between the Federal and State  elections 
or Federal and local elections for certain purposes. So there has been 
some experience with this in the past.

But I would agree it is an undesirable situation. It would be pref­
erable tha t the limitation on the right to vote be universally lifted 
with respect to Federal, S tate, and local elections.

Mr. Cohex. I think from a uniformity point of view it would be 
desirable to have a uniform policy, but again assuming we cannot 
constitut ionally do that , it seems to me that we are going to have 
difficulty establishing that existing st atutes were enacted for the pur­
pose of discriminating against minorities. I think history would not 
demonstra te that.
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Mr. Buggs. I disagree. I think two things. History does demonstrate 
tha t at least in some States, almost the whole purpose of such dis­
qualifying requirements were made in order to keep blacks from vot­
ing. We quoted, for example, the statem ents of the Supreme Court in 
Mississippi in connection with the law there and suggested tha t in 
South Carolina and perhaps in other Southern States, and 1 am sure 
if we looked very hard we would discover things of tha t nature.

Mr. Cohen. Would you have the specific dates, for example, upon 
which the statu tes were enacted and could you furnish to the com­
mittee the various State s and the time the stat utes  were enacted which 
would prohibit voting?

Mr. Buggs. Yes, sir. We will be glad to provide you with that in­
formation.

Mr. Cohen. I think tha t would be helpful to us.
Mr. Buggs. 1 pointed out in my testimony tha t in 1969. the Mis­

sissippi Supreme Court described the inten t behind the disenfranchis­
ing position in the words which were quoted here. B ut aside from that,  
Mr. Cohen, 1 think we all know tha t courts have ruled—and the Acting 
General Counsel can correct me if 1 am wrong—that if an act has the 
effect of being discriminatory in its application, that remedial action 
can also be taken. The plain fact is, as many of us know, particularly 
those of us who have been involved in problems of civil rights and 
human relations for a long time, minority group people, whether guilty 
or not, are arrested much more frequently than persons of the majori ty 
group and in many instances are convicted more frequently and 
easier. The inability of such people, poor people in general, to obtain 
counsel from their own resources mitigates  many times against equal 
justice being provided.

I recall, for example, dur ing the Watts riots T was the director of the 
Human Relations Commission for Los Angeles County.  We discovered 
one instance in which one black young man, 23 years old, had been 
arrested 19 times in 1 week, simply because the police had the descrip­
tion of a black man around 20 to 25, 6 feet tall, with a bush. Well, you 
know, almost anyone in Wat ts could have been arrested.

In addition to that,  40, by our count, young men were arrested for 
one crime that was reported to the police.

Jf those kinds of things happened then—they happened prior to 
that  time, and they do continue to happen, and if it is true t hat  because 
of one’s place in society, because of race, religion, or sex, because of 
his status, he is subject not only to arrests for criminal offenses but  
conviction for those offenses for whatever reason, disqualifying actions 
in terms of voting, falls with particu lar difficulty and particularly 
hard on such classes of people and I think our General Counsel will 
support the contention tha t the Congress has made findings of t hat  
kind based upon adequate  statistical information and thereby fell 
under the constitutional—it made it possible for the Congress to 
provide relief on that basis, and we feel tha t the same thing could be 
true in connection with State election laws.

Mr. Cohen. I would assume tha t your position during the argu­
ments and debates in Oregon v. Mitchell was not tha t the statu tes 
which prohibited 18 year olds from vot ing were enacted or enforced 
for the purpose of depriving minority voting.

Mr. Buggs. No.
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Mr. Cohen. I simply point out in my own great  State of Maine we 
seem to be far ahead in the field of penal reform. Our constitution 
provides that  the legislature may enact laws excluding from the right 
of sufferage for a period not exceeding 10 years all persons convicted 
of bribery in any election or voting in any election under the influence 
of a bribe. To my knowledge the legislature has never enacted such 
legislation. It has the power under the Const itution but never have 
passed laws to tha t effect.

Thank you very much.
Mr. Railsback. No questions. •
Mr. Drinan. Mr. Chairm an-----
Mr. Kastenmeier. Mr. Drinan.
Mr. Drinan. One further question, Mr. Buggs. Moving forward, 

looking forward down the line a little, I think tha t penology is moving j

very fast and what you have eloquently recommended this morning 
was recommended by the American Bar Association as far back as 
1964. Twenty-five States now have laws tha t automatica lly restore 
voting rights at  the end of the sentence upon release on parole. Would 
you suggest tha t the committee might look forward and say we ought 
to wipe out all laws tha t touch upon the voting rights of persons even 
if they are convicted felons in confinement? Isn ’t tha t the modern 
trend? Wouldn’t you feel tha t in 5, 10 years tha t will be the law, tha t 
the penology will say tha t it is disruptive of a person’s psyche to take 
this basic civil right away and tha t i t is bette r to le t the felon have it 
even in prison?

Mr. Buggs. I would certainly hope sometime in the not too dista nt 
future that position would prevail and I would urge this subcommittee 
to s tar t the ball lolling in that  direction.

Mr. Drinan. Thank  vou very much.
Mr. Kastenmeier. The committee appreciates  your appearance 

this morning, Mr. Buggs, and tha t of your colleagues, Mr. Blakey and 
Mr. Glick.

Mr. Buggs. Thank  you very much, sir.
Mr. Kastenmaier. Next the Chair would like to call Hon. Mary 

Lawton, Deputy  Assistant Attorney General, Office of Legal Counsel, 
Depar tment  of Justice.

TESTIMONY OF MARY LAWTON, DEPUTY ASSISTANT ATTORNEY *
GENERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE

Ms. Lawton. Mr. Chairman, the committee obviously has the »
testimony. Do you want me to read it or-----

Mr. Kastenmaier. Because it is short, I would welcome your read­
ing it to the committee so we all have a common point of reference.

[Ms. Lawton’s stat eme nt appears at  p. 1 IS.]
Ms. Lawton. Mr. Chairman, we find it somewhat awkward to 

testify with respect to II.R . 9020 at this time when the question to 
which it is addressed is pending before the Supreme Court, Bamirez v.
Bichardson, No. 73-324, which has been alluded to. The only recom­
mendation tha t the Departmen t of Justice can make with respect to 
the bill is that  Congress withhold any action unt il the Bamirez case is 
decided and the state of the law becomes clearer.
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Il.R.  9020 would prohibit States from denying the right to vote in 
Federal elections to persons convicted of criminal offenses, except 
offenses rela ting to voting or elections, unless the convicted person is 
currently incarcerated. It  recites as the premises for Federal action in 
this area t ha t (1) the exclusion of convicted persons from the franchise 
by the States  abridges an inherent constitutional light  to vote, (2) 
bears no reasonable relationship to criminal offenses, (3) denies due 
process and equal protection, and (4) bears no reasonable relationship  
to any compelling State interest.  The bill would authorize the At­
torney General to bring suit to enforce its provisions before three-judge 
Federal courts.

While we consider it inappropriate for the Department to take a 
position with respect to the constitutional  authority of Congress to 
enact this proposal while the question of the const itutiona lity of dis­
enfranchising ex-felons is before the Court , the following description 
of past case law may be of some assistance to the committee.

The practice of barring convicted persons from the vote dates  from 
the earliest days of this country  but  it was rarely challenged in the 
courts until  quite recently. In 1967 the second circuit considered the 
issue in connection with the dismissal of a suit and refusal to convene a 
three-judge court to hear a challenge that the New York law barring  
ex-felons from the vote constituted a bill of attainder and violated the 
eighth amendment prohibition on cruel and unusual punishm ent. 
Green v. Board o f Elections, 380 F. 2d 445 (C.A. 2, 1967). The court 
dealt rather summarily with these contentions, citing the historic 
practice of excluding ex-felons from the vo te and the recognition of this 
practice in section 2 of the 14th amendment:

R ep re se nta tives  sh al l be  ap port io ned  am on g th e  seve ra l st at es  ac co rd in g to  
th eir  re sp ec tive  nu m be rs , co un ting  th e  wh ole  num ber of pe rso ns  in ea ch  s ta te , 
ex clu ding  In dia ns n o t taxe d.  B ut  wh en  th e  ri gh t to  vo te  a t an y elec tio n fo r th e  
choice of  el ec to rs  fo r Pre side nt  an d Vice  P re si de nt of th e  U nited  S ta te s,  R epre ­
se nt at iv es  in Con gres s, th e  Exe cu tive  and Ju dic ia l officers  o f a st a te , or th e  m em ­
be rs  of th e  Leg is la tu re  ther eo f, is de ni ed  to  an y of th e ma le in habit an ts  of  su ch  
st at e,  be ing 21 year s of age, and ci tiz en s of th e  U nited  St at es , or  in any  way  
ab rid ge d,  ex ce pt  fo r par ti ci pat io n in rebe llion , or  o th er crime , th e  ba si s of re pre ­
se nta tion  th er ei n sh al l be  re du ce d in th e  pro port io n wh ich  th e num ber  of  su ch  
ma le ci tiz en s sh al l bea r to  th e wh ole  num ber  of  male cit ize ns  21 yea rs  of ag e in 
su ch  st a te .

The court  then concluded tha t the lack of substance in the  claim of 
unconstitutionality of the New York law was “sufficiently obvious” 
tha t there was no need to convene a three-judge court.

A three-judge court was convened in Beacham v. Braterman, 300 F. 
Supp. 182 (S.D. Fla. 1969), where the Florida law was challenged on 
the ground tha t denying the franchise to some ex-felons while permi t­
ting those granted a discretionary pardon the right to vote violated 
the inheren t rights of citizenship, equal protection of the laws and due 
process. The court rejected the various contentions, again relying on 
the historic practice, earlier court decisions, and section 2 of the 14th 
amendment. This decision was summarily affirmed by the Supreme 
Court, 396 U.S. 12.

Similarly, in Fincher v. Scott, 352 F. Supp. 117 (M.D.N.C.  1972), a 
three-judge court rejected the contention tha t the North Carolina 
ban against voting by ex-felons violated the Eighth amendment and
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the equal protection clause of the 14th amendment. With respect to the 
latt er contention, the court  cited section 2 of the 14th amendment and 
the cases relating thereto and observed:

We think that  a sta te may cons titu tionally  continue the  ‘historic exclusion’ of 
felons from the franchise  without  regard  to whe ther  such exclusion can pass 
muster  under  the  equa l p rotection clause.

The decision was also summarily affirmed bv the Supreme Court, 
411 U.S. 961.

This same equal protection challenge to the exclusion of ex-felons 
is the question on which certiorari was granted in Iiamirez v. Richard­
son, 9 Cal. 3d 199, 507 P. 2d 1345 (1973); the lower court’s decision 
there was styled Ramirez v. Brown.

The case has' been argued and is now awaiting decision. In our view 
it would be unwise to proceed with legislation such as II. R. 9020, 
which is premised in large p art on section 1 of the 14th amendment, 
until the Supreme Court decides Ramirez and provides additional 
insight into the legal issues involved, perhaps clarifying the impact of 
its summary affirmances of Beacham and Fincher. Since Ramirez has 
already been argued the delay should no t prove substantia l.

Mr. Kastenmeier. Thank you, Ms. Lawton.
Do you have any view apar t from Ramirez v. Richardson whether 

there would be any constitu tional difficulty in expanding the coverage 
of the legislation to include S tate  and local elections as well as Federal, 
on th at point only?

Ms. Lawton. As near as we can ascertain what Oregon means, and 
tha t is not very near since there are five separate opinions, there would 
be some question about extending it to State and local elections. I think 
it would depend a great deal on the findings, however, Mr. Chairman.

Mr. Kastenmeier. Before the pendency of Ramirez v. Richardson, 
did the Department of Justice have a position-----

Ms. Lawton. Not to my knowledge.
Mr. Kastenmeier [continuing]. On this question?
After Ramirez v. Richardson is disposed of, and I take it the Depar t­

ment of Justice is not a par ty to tha t suit in any connection-----
Ms. Lawton. No.
Mr. Kastenmeier [continuing]. Do you expect the Department of 

Justice will have a position?
Ms. La wton. I should th ink so, yes. It would be a m atte r of—well, 

first, reading whatever is said in Ramirez and then taking a position as 
to whether or not we think Congress can enact such legislation and if 
so, what kind.

Mr. Kastenmeier. I take it tha t while this may be a general 
practice of the Depar tment , it is not followed in every case, is it, that 
you withhold an opinion on matters that  are in pendency before the 
Court? Aren’t there some situations in which the Department of 
Justice must, because of the interes t of the United States, offer an 
opinion, whether  or not a m atte r is before the Supreme Court?

Ms. Lawton. In cases in which we are not involved this may be the 
situation . Otherwise, we are prohibited.

Mr. Kastenmeier. But you are not involved in this case.
Ms. Lawton. No, we are not involved in this case.
Mr. Kastenmeier. You are not forbidden to offer an opinion.
Ms. Lawton. No. We simply do not know what the sta te of the law 

is and hope th at Ramirez will clarify it.



Mr. Kastenmeier. But  in that  regard, do you not have a point of 
view with respect to what the law ought to be?

Ms. Lawton. I think in this par ticular instance, th at is, in the whole 
franchise area, what the Congress can do in terms of changing State 
qualifications, we do not have a position.

Mr. Kastenmeier. I yield to the gentleman from Massachusetts.
Mr. Drinan. Thank you very much for your testimony. As is 

well known, this bill has been approved in principle by two prestigious 
national commissions, set up by two Presidents. The National Ad­
visory Commission on Criminal Justice reported just last October. 
Secondly, by the Pres iden t’s Commission on Law Enforcement and 
the Administration of Justice. It  has been endorsed by the American 
Bar Association and is contained in the model penal code of the 
American Law Institu te. It  is highly recognized by the National 
Commission on Uniform State Laws and in the Uniform Act on the 
Status of Convicted Persons this is strongly recommended.

IIow can vou say the Department of Justice doesn’t know what is 
the view?

Ms. Lawton. I don’t believe that  any of them have taken a posi­
tion, with the possible exception of the American Bar Association 
position today, with respect to a Federal sta tute  changing the State 
qualifications. As a policy matte r, whether  State s ought to do it, is 
one very different question from whether  Congress can do it by 
legislation alone. This is the question we are addressing.

Mr. Drinan. Congress clearly can make the qualifications for 
participa tion in Federal elections.

It is very clear, it  seems to me, from the Mitchell case. What does 
Mitchell mean if it doesn’t mean that?

Ms. Lawton. As near as I can tell, what  Mitchell means is tha t 
nine good judges can find five different reasons for voting a di fferent 
way on-----

Mr. Drinan. But the rule is c learly tha t Congress may spell out 
who may vote in a Federal election.

Ms. L awton. No. I think it is not clearly that . Justice Black says 
Congress can set the qualifications for Federal elections, yes, but he 
speaks only for himself. Three of the Justices  turn on a finding of 
discrimination in literacy tests and the protection of the right to 
travel and say Congress cannot otherwise set constitutional require­
ments for voting unless it  is implementing some specific right .

Mr. Drinan. As the-----
Ms. Lawton. You have Justice Harlan saying they can’t do it, 

period. You have five opinions on the majority. There is no single 
opinion on the Court.

Mr. Drinan. Did the Civil Rights Division think of pa rticipat ing 
as amicus in Richardson v. Ramirez?

Ms. L awton. Not to my knowledge.
Mr. Drinan. If not, why not?
Ms. Lawton. I believe i t is the practice, and I am not involved 

in Supreme Court practice, to go in on a State case only when re­
quested by the Court, which was not done.

Mr. Drinan. They may go in any time they want to.
Ms. Lawton. Oh, no. We may request the Cour t to hear us but  

it is up to the Court whether we go in or not.
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Mr. Dkinan. Did anybody recommend tha t tlie Civil Rights Di­
vision take a position and go in on Richardson v. Ramirez in order to 
implement the basic right of ex-felons to vote?

Ms. Lawton. Not tha t I know of.
Mr. Dkinan. Who would know?
Ms. Lawton. Well, I have asked the man in the Civil Rights 

Division who heads the appellate section and he is unaware of any such 
request, so unless i t was discussed orally with the Assistant Attorney 
General in charge of the division, I don’t know.

Mr. Drinan. What do you think of my characterization of your 
testimony as a cop-out by the Department  of Justice? No t by yourself.

Ms. L awton. Well, Congressman, I disagree.
Mr. Drinan. What?
Ms. L awton. I disagree. I think we have an obligation to the 

Congress in discussing matt ers-----
Mr. Drinan. To tell us to be cautious?
Ms. Lawton. In matters of constitutional law to tell you what we 

think the Constitution says.
Mr. Drinan. Well, you are not telling me what it says. You are 

saying we don’t know it until Ramirez comes down.
Ms. Lawton. Tha t is right.
Mr. Drinan. Why did you come at all? We are lawyers. We know 

enough to be cautious.
Ms. Lawton. You understand -----
Mr. Drinan. Do you think your testimony is helpful to us? It  

doesn’t help us at  all.
Ms. L awton. No, which is why-----
Mr. Drinan. Why did you testify on it, then?
Ms. Lawton. Because the committee insisted I appear.
Mr. Drinan. Who wrote the testimony?
Ms. Lawton. I did.
Mr. Drinan. Thank you.
Mr. Kastenmeier. The gentleman from Illinois, Mr. Railsback.
Mr. Railsback. I would bo interested in your own personal views, 

tha t is if you care to express them. Do you th ink perhaps there should 
be a distinction between Federal  elections and State  elections?

Ms. Lawton. Some judges have made some distinctions some­
times. The Constitution still says the S tate will set  the qualifications 
for voters. Obviously, that line is not a definitive one. There  are some 
instances where Congress properly strikes down the State qualifica­
tion, particularly where tha t Sta te’s qualification is discriminatory. 
But where the line is I just have no idea. I am so tota lly confused by 
the recent decisions in this area, including the three referred to here, 
tha t I have no idea where the law is between Federal and State, 
between congressional se tting of-----

Mr. Railsback. Well-----
Ms. L awton [continuing]. Qualifications.
Mr. Railsback. For instance, my recollection is th at it was in the 

Katzenhach v. Morgan case where they actually upheld the law that 
struck down a particu lar State statu te, a literacy test statu te, I 
believe.

Mr. Mooney. The literacy tests as they were applied to Puerto 
Ricans in New York.
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Mr. Railsback. T hat  is right. The Court upheld the Voting Rights 
Act of 1965, which had the effect of overturning the New York State 
English literacy test as a qualification for voting as applied to Puerto 
Ricans.

You referred to Oregon v. Mitchell which did uphold the 18-year-old 
right to vote statute for Federal elections but  not in State  elections. 
T am jus t wondering from your own personal viewpoint why you 
believe tha t in this particu lar area i t is not right tha t certain persons 
who have committed a felony in one State may be permitted to vote

• in Presidential and congressional elections and yet  in another State 
they are not permitted to vote. I personally have trouble with that .

Ms. Lawton. With the fact as you state it, yes. With Congress 
doing something about it is where I have the difficulty.

• Mr. Railsback. I mean why should we have to wait for the Ramirez 
case to be decided before acting?

Ms. Lawton. Well, the general premise upon which congressional 
action in this area is normally based, and T will g rant  you there are 
judges going in other directions in both the Oregon case and Katzen- 
bach case, but the general authorization is found in section 1 of the 
14th amendment. Where tha t premise has been considered by Federal 
courts with one exception tha t is difficult to interpret  because they 
deal t with a particular State law, the answer has been section 1 can 
not apply because section 2 expressly recognizes the right to disen­
franchise ex-felons in the State.  And this has been the argument. If 
section 1 is not available to the Congress as a basis for authorizing a 
right to vote in Federal elections, then I have some question what 
might be available.

Now, Justice Black would say section 4 of article 1 is available.
Mr. Railsback. You mean under the equal pro tection clause of-----
Ms. L awton. E ither  equal protection or privilege and immunity or 

due process. The three have all been raised in the S tate  cases.
Mr. Railsback. Usually it is equal protection, isn’t it?
Ms. Lawton. Well, in Oregon, Justice Douglas talks of privileges 

and immunities. Three of the Justices talk of equal protection. I 
believe it is White, Brennan, and Marshall. It  is hard to say. It is 
very difficult to say. But the specific question has been raised twice

• before three-judge courts in this instance and the Supreme Court 
has summarily affirmed.

Now the Supreme Court  has taken a very scholarly California 
opinion on the subject which details the test under equal protection

• from the earliest times until the present day and has granted certiorari 
on it. Why, we don’t know. That can only mean four Justices wished 
to consider it—it can mean more than that.

Mr. R ailsback. What was the State court findings?
Ms. Lawton. The State court finding was tha t section 2 notwith­

standing, section 1 of the 14th amendment invalidates a State law 
which disqualifies ex-felons from voting.

Mr. D rinan. Would the  gentleman yield?
If the Court reverses Ramirez, we can still enact II.R . 9020, would 

you agree?
Ms. L awton. That would depend on the premise. If you enact on a 

section 1 premise and the Court  says section 2, throws section 1 out, 
I doubt it.
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Mr. D rin an . Tha t is a small  point . Mr . Buggs said  Richardson v 
Ram irez  is to tal ly  irr ele vant to the  en ac tm en t of Il .R . 9020. W ha t 
the  S upreme  Court  say s in Richardson  v. Ramirez  is to tal ly  i rre lev an t.

Ms. Lawton. I disagree .
Mr. D rin an . Pro ve it.
Ms.  1 jAWton . You ca n’t prove why  people disagree .
Mr. D rin an . No m at te r wh at Ramirez  says I am going to push  

throu gh  Il .R . 9020 and  it will go through Congress. No m at te r wh at 
they  say  it  will no t have  any relationship to the enac tm en t of con ­
sti tu tio na l power in H .R . 9020.

Ms. Lawton. I disagree . I think  fir st of all you  do no t hav e a major ­
ity in Oregon ind ica tin g any pa rti cu lar bases for Federal  act ion . 
You h ave  different judges  find ing differen t bases, some  of which would  
not be affected by Ram irez , some of which  w ould.  So I th ink i t depen ds 
entirely  how the  opin ion in Ramirez  is wr itten .

Now, of course , Con gress can  say  the  Sup rem e Co urt is wrong. 
Th ere  is no que stio n ab ou t th at . But  as a lawyer,  I don’t th ink I 
should.

Mr. R ailsback. Is n’t the re a que stio n as to wh eth er  i t would  have 
to be done bv a cons tituti onal am endm ent ?

Ms. Lawton. Yes. Th ere  is no do ub t Con gress can  do it  by  the  
cons titu tional am endm ent process. No quest ion  the re.

Mr. R ailsback. Fr an kly,  I would  like to su pp or t the  legisla tion  
because I do think  th at  the re are built -in  discriminat ion s because  of 
the  app lica tion of d iffere nt St ate laws and  I th ink voting rig hts  are so 
im po rta nt . I wa nt  to su pp or t this legi slat ion.  I was ju st  in ter es ted  in 
your  personal views and I also found your  observat ion s ab ou t the  
pen ding case very help ful because I have no t stu die d th at  case.

Mr. Kastenm eie r. Th e gen tlem an from  Maine , Mr . Cohen .
Mr. Cohen . Th an k you, Mr . Chairma n.
W ha t is the  stat us  of the  Ramirez case? My underst andin g is th at  

it  has  been briefed and argued  before the  Supreme Co urt and  is now 
await ing  a decision.

Ms. Lawton . Yes. I t  was argu ed the  firs t week in Janu ary,  the  
firs t week of cou rt.

Mr . Cohen . As a pract ica l mat ter, wh at  do you see is the  diff icul ty 
in thi s com mit tee , sub comm itte e, the  full Ju diciary Com mit tee , the  
full House and full Se na te vot ing a mea sure  which even  subsequentl y 
migh t come down from  the  cou rt? Let ’s assu me th at  the  Co ur t 
decis ion could come dow n tomorro w and rule  on the  Ramirez  case. I t 
could be n ext  Se pte mb er.  But  as a p rac tical m at te r what real diff icul ty 
is the re?  This Congress  can  go on reco rd as a moral lead er. We hav e 
to tak e th at  moral lea dersh ip from time to time. Let ’s suppose, for 
example, we pass the  bill and the  Ramirez  decision  is no t as clea r as 
you  migh t like to see it.  You say  you  ca n’t tell the  stat e of the  law 
now because you  have  go t a 5-3 spl it. Suppose we have anoth er 5-3  
spl it?  Again  Congress is tak ing some lead in th is pa rti cu lar area, an 
agreed nebulous area, bu t assu min g they  ru le it  to be unconstituti onal 
or they  ove rrule the Califo rnia decis ion. What ha rm  is done  in Co n­
gress serv ing as a model to the  rest of the  St ates  th at  thi s is the  
dir ect ion  we th ink we ou gh t to go?

Ms. Lawton. Th e on ly ha rm  or the  prim e ha rm  would  be in the  
confusion th at  might re su lt in the  elec tion  if------

Mr. Cohe n. I t might—
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Ms.  L awton [ cont inuing], it would ul tim ate ly  be found,  fo r exam ple,  
th a t Con gress could  no t do thi s and  Con gress had in fac t told the  
St at es  th at  the ir res tri cti ons were overruled .

Mr. C ohen . So the re would be a su it filed in a St at e chal leng ing 
the  cons titut iona lity of the  Fed era l st at ut e.

Ms . J jAwton. I t migh t be decided ahe ad of tim e like Oregon was 
decided  before the  elec tion . I t might not .

Mr. C ohen . Tha t is a possibi lity bu t the  ot he r pos sibility is if 
Congres s does set  this sta nd ard say ing we think  it is fundam ental ly 
wrong within the meaning of the  Co ns tituti on , ou r in terp re ta tio n of 
the Co ns tit ut ion,  th at  we migh t serve  as an im pe tus  for  oth er St ates  
to reex amine thei r ow nlaws and  say we thin k t hat  they  are cor rect . The re 
is no nexus, no connec tion  betw een a vio latio n of the law perta ining  
to,  say , larc eny  or some othe r offense, and  a pe rso n’s civil rig ht  to 
vo te,  and  th at  one ca nn ot  be tied to the  oth er.  Would you  th ink we 
wou ld serve  a valid  function going ahe ad and  asserting  this kind  of 
mo ral lead ersh ip th roug ho ut  the States?

Ms. Lawton. Well, I have a law yer ’s pre jud ice  again st doing 
an ything  th at  I th ink from  the  ou tse t cann ot  be done legal ly, bu t 
asid e from th at , the  St at e leg isla ture s, the  bulk of the m are mee ting  
now,  will not meet aga in un til  197 4 as 1 un de rst an d it,  and  may well 
be ou t of session when Con gress enact s such legi slat ion.

Mr . C ohen . We m igh t h ave this  bill ena cted far before the  Supreme 
Cou rt  decision comes down.

Ms. Lawton. Yes, indeed .
Mr. Cohen . In  th at  case it  would serve as a m odel for  th ese S tates .
Ms.  Lawton. I t would.
Mr . Cohen . Tha t is all I hav e. Th an k you .
Mr.  Kasten meier . I ha ve  one othe r quest ion  for you  and th at  is, 

Ms. Lawton, you are a rep resentati ve  of the  Dep ar tm en t of Justi ce  in 
which the  B ureau of Pri son s is s itu ate d.  In  th at conte xt,  do you think  
it  migh t be beneficial for Federal  prisoners, ex-p risoners, ex-felons, in 
Federal  ins tituti ons—do y ou  th ink  i t mi gh t be benef icial or r eh ab ili ta­
tiv e for them  to have the  rig ht  to vote  as a class?

Ms. Lawton. I j us t simp ly cannot add ress myself to th at , Congress­
man , othe r tha n say  I kno w the  Burea u of Pri son s tak es  the  gene ral 
posit ion  th at  com mu nity inv olv em ent is good for thei r prisoners as a 
gen era l proposi tion . On the specifics of the  vote, I do n’t know.

Mr. K astenm eie r. Well, th at  is one th ing  you  might  be aware of 
bec aus e it  is in  y ou r Dep ar tm en t and it  r ela tes  to the quest ion  before 
us today.

Th e gentleman from M ass achuset ts.
Mr. D rin an . I would ju st  like to ask  Miss La wt on , the  U.S. parole  

officials , do they hav e any  pos ition or did  y ou check wi th them before 
hand ?

Ms.  L awton. The Bo ard  of Parole? I did no t che ck wi th them. I 
do no t know .

Mr . D rin an . This is the centr al key  que stio n. Who mak es up the  
policy or the  nonpol icy th a t you  give to us thi s morning? I note th at  
Mr . Du rham  from the  Dep ar tm en t of J us tic e is si tti ng  he re all mo rn­
ing.  I do n’t know why . But  i t seems to me w’e have a rig ht  to a be tte r 
posit ion  by  the  Dep ar tm en t of Justi ce . Th is is a non positi on. This is 
wa rning  us to be cau tious and g iving us no  position a t a ll, no leadership.

Who makes  up  the  pol icy?  Who decided wha t wa s to be said  tod ay?
Ms. L awton . Well, I th ink you know th e general  sy stem.
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Mr. D rin an . I rea lly do n’t. I t is chaos. We have never been  tre ate d 
thi s sh abbil y by t he Dep ar tm en t of Ju stice,  fr ank ly.

Ms.  L awton . 1 am sor ry th a t you  view it  as shab by . I don’t. I 
rea lly th ink------

Mr. D rin an . We have no pos ition from you . You do n’t  k now  w ha t 
the  par ole  people  feel. You do n’t know  wha t the  Federal  officials with 
22,000 peop le in prison wa nt  for the ir ex-felons a nd  we j ust  wante d to 
get  som e moral supp ort fo r wha t C ongressman Cohen say s is the  mo ral 
leader ship we a re t ryi ng  to exerc ise here.

Mr. C oh en . Will the  gen tlema n yield? I thi nk  yo u are  tak ing und ue 
ad va ntag e of the  witness. She is  coming to us express ing a legal opin ion 
a m at te r of policy on the  par t of the  Dep ar tm en t of Ju sti ce . Th ey  do 
no t wish  to interv ene  and ma ke  recom mendations on a purely St ate 
m at te r th at  is now before the  court s and I do n’t consider  th at to be a 
non policy judgme nt on the ir pa rt . If you  ask her  a person al opin ion 
th at  is one thing, bu t I don’t th ink she can be held accoun tab le for the  
Dep ar tm en t. I don’t th ink they  tre ate d us sha bbi ly.

Mr. Ivasten meier . Well, I th ink the  point  has  been  made.  In  any 
event, we are glad you are here  th is m orn ing , ev en tho ugh perha ps  your  
tes tim ony is no t as illu mi na tin g as we migh t wish, and we hope you 
will come back some o ther time.

Ne xt the  Ch air  would like to call Sena tor  Jo hn  D unne, who is a St ate 
Se na tor  f rom New York. Se na to r Dunne is repres en tin g the American 
Ba r Ass ociatio n tod ay. He  is ce rta in ly  no str an ge r to the Congress, 
li e  has  test ified before the  Ho use Sele ct Co mm itte e on Crime  and  in 
his own St ate of New  York  has sponsored man y measu res  r ela tin g to 
pena l refo rm and crim inal justi ce . His  rep ut at io n indeed  prec edes him 
no t only in his own St at e of New  York bu t na tio na lly  and we are 
ve ry pleased and gra teful,  M r. Du nne, for yo ur  com ing here  this 
mo rning to rep res en t the  Am erican  Ba r Associa tion .

TESTIMONY OF JOHN R. DUNNE, STATE SENATOR, STATE OF NEW
YORK; MEMBER, AMERICAN BAR ASSOCIATION COMMISSION ON
CORRECTIONAL FAC ILIT IES AND SERVICES; ACCOMPANIED BY
RALPH H. LOWENSTEIN, ASSISTANT DIRECTOR, ABA RESOURCE
CENTER ON CORRECTIONAL LAW AND LEGAL SERVICES; AND
DANIEL L. SKOLER, STAFF DIRECTOR, AMERICAN BAR ASSOCIA­
TION COMMISSION ON CORRECTIONAL FACILITIES AND SERVICES

Mr. D un ne . Th an k you , Mr. Ch airma n, members  of the  sub­
comm itte e.

Before I proceed with  my  rem ark s I would like to in tro duce  two 
men  acc om pan yin g me here  th is morning . Si tti ng  on my  left, Mr . 
Dan iel Sko ler,  the  staff di rec tor  for the  ABA Com mission  on Cor rec­
tional  Fa cil itie s and  Serv ices , and on my  rig ht  is Mr . Ra lph  Lowen- 
ste in, who  is as sis tan t d irecto r, ABA  Resources Ce nter  on Correctio nal  
Law and  Legal Serv ices of the  ABA Commiss ion on Correctio ns.

[Mr. Dun ne ’s pre par ed stat em en t appears  a t p. 120.]
Mr.  D un ne . L et  me o pen by  s ta tin g th at  I  sincerely appre cia te this  

op po rtu ni ty  to tes tify  before  yo ur  com mittee on behalf of t he  Ame rican 
Ba r Associa tion  Commiss ion on Correctio nal  Fac ilit ies  and  Services 
in su pp or t of the principles underly ing  H .R . 9020. Th is kin d of legisla­
tion  rep res en ts a signi ficant ste p in eliminat ing  one of the mo st basic  
restr ic tio ns  placed on former offenders— the  loss of the  rig ht  to vote .
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Once a person has “paid his debt to society,” there is in my judg­
ment, and the judgmen t of my colleagues on the Commission and the 
American Bar Association, no justification for shutting him out from 
full citizenship. The American Bar Association supports measures like 
H R . 9020 which seeks to overcome these irrational restrictions. We 
view this as an important component of the overall correctional 
program our commission and association have been supporting. The 
most directly related element of tha t program is our work to remove 
unreasonable job restrictions confronting ex-offenders. I am sub­
mitting for the committee’s information a short pamphlet which 
describes these efforts more fully.

[The pamphlet referred to appears at p. 39.]
Mr. D unne. As you, Mr. Chairman, s tated in your opening remarks, 

jus t a few weeks ago the case of Richardson v. Ramirez was argued 
before the Supreme Court , a case in which the American Bar Associa­
tion appeared as Amicus Curiae, and there the issue was raised as to 
whether the deprivation of an exoffender of his right to vote represents 
a violation of the U.S. Constitution.

We look forward to a clear decision by the Cour t abolishing such 
blanket restric tions once and for all, and I would like to submit further 
a copy of the brief which the ABA submitted as Amicus in tha t case 
for the record here.

Mr. Kastenmeier. Without objection th at brief will be received and 
made part of the record. Thank  you.

[The document referred to appears at p. 45:]
Mr. Dunne. Thank you, Mr. Chairman.  And if I may suggest, the 

Congress as a coequal branch of the Federal judgment ought, in my 
judgment, to pursue with great zeal its responsibilities in this area and 
not to await an outcome of the decision in that  case.

Not only is the practice of disenfranchising ex offenders questionable 
from a constitu tional standpoint, it also violates sound correctional 
practice. It is estimated tha t each year approximately 100,000 people 
are released from correctional facilities across the country. Additional 
thousands successfully complete parole terms. Although they have 
endured the punishment imposed by the sentencing court, many 
States deny them the full rights of other citizens. This punishes a man 
or a woman for his entire life for a mistake he has long since come to 
regret.

Civil disabilities—of which the right to vote is bu t one—originated 
at a time when the philosophy of crime and punishment was much 
different from w hat it is today. Retr ibution and deterrence were the 
two most importan t elements of crime control. It  was thought that by 
severely punishing anyone convicted of a crime, the offender would get 
his “just desserts” and others would be deterred. As we are aware, the 
most common penalty was death. At a time when relatively few people 
could exercise the franchise and other citizenship rights, their denial 
was an important way to punish the criminal and set him apar t from 
the rest of society.

Our approach, is different today. Thankfully, we no longer use the 
death penalty for every possible offense; nor do we rely upon mut ila­
tion. Experts agree tha t the retribution  and deterrent  models of 
punishment do little to combat crime. As a consequence, we now 
emphasize helping offenders so they can retu rn to society as useful 
anil productive citizens. Millions of dollars are spent annually  in 
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institu tions on vocational training, educational programs, and drug 
rehabil itation. Hopefully, these efforts will contribute to a decrease 
in recidivism and an increase in the successful reintegration of former 
offenders to society.

Even as these clearly defined efforts toward rehabilitation are 
expanded, many States persist in the counterproductive stigmatiza­
tion of exoffenders by denying them basic rights. Perhaps the most 
fundamental is the right  to vote since this is the basis of ordered, 
representa tive Government in a democratic society. Denial of this 
right only serves to fence these people out of society and convince 
them tha t no mat ter what they do, they can never be treated  as 
anything but an “ex-con.” As the prestigious National Advisory 
Commission on Criminal Justice Standards and Goals concluded in 
its report on corrections—released just last October—“Loss of citizen­
ship rights—the righ t to vote, hold public office, and serve on juries— 
inhibits reformative efforts. I f corrections is to rein tegrate an offender 
into free society, the offender must retain  all attr ibutes of citizenship. 
In addition, his respec t for law and  the legal system may well depend, 
in some measure, on his ability to participate in that system. Manda ­
tory denials of t ha t partic ipation serve no legi timate public int ere st.” 
[Standard 16.17, p. 593.]

There appears to be little justification for disenfranchising persons 
for past crimes which are in no way connected with the balloting 
process. Not only does it harm rehabilitative efforts; it also fails to 
accomplish any positive goals. The most common reason given for 
denying the right  to vote to former offenders is that it “protects the 
purity of the ballot box.” This justification assumes tha t previous 
criminals are more likely to commit election frauds than any othe r 
member of the public. There is no credible evidence to support this 
assumption. In  fact, I might say inferent ially there are disclosures here 
in our own city that indicate otherwise.

At one time, there may have been a valid reason to fear such fraud. 
Voting was commonly conducted in an open room without benefit of 
voting booths. Balloting was commonly done on different colored 
sheets of papers which could be obtained from party headquarters. 
Registration was nonexis tent and the ballot box was often nothing 
more than an old shipping cra te. In those days, it was not uncommon 
for party  leaders to round up drunks and vagabonds and take them 
from polling place to  polling place to vote.

Over the years, voting practices have dras tically changed. All voters 
are now required to register prior to the election and balloting takes 
place in precincts under  the supervision of poll watchers. Most places 
use voting machines, but even those which do not, use numbered 
ballots with special watermarks. These precautions  make it almost 
impossible to commit voting frauds, at least in the balloting process. 
This is well il lustrated by the fact that between 1962 and 1970, there 
were only 19 convictions for Federal election code violations and the 
statis tics available fail to indicate whether those convictions were for 
vote buying or such esoteric crimes as keeping troops at the polls 
(18 U.S.C. section 592) or soliciting political contributions  from 
persons on relief (18 U.S.C. section 604). In California, the las t 
reported case of vote buying occurred in 1908.

Even should an election code violation occur, the States, I submit,  
are well prepared to take care of them. Every State has laws making 
it a criminal offense to commit election fraud. The prohibitions cover
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everything  from vote buying to campaigning too close to the ballo t 
box. California, for example, has  76 different acts dealing with voting 
listed as felonies and 60 more as misdemeanors. In our view, imposing 
criminal penalties on actual violators is a more acceptable and efficient 
way of protecting against election fraud than blanketing ou t an entire  
class of citizens from the electoral process. It  achieves the result  of 
deterring  voter fraud, while not assuming the guilt of everyone who 
has ever been in trouble with the law.

In the past several years, a number of nationally prominent groups, 
and two prestigious commissions have recommended tha t these re­
strictions be abolished. The President ’s Commission on Law Enforce­
ment and Administration of Justice s tated: “ * * * there seems to be 
no justification for permanently depriving all convicted felons of the 
vote, as the laws in most State s provide. The convicted person may 
have no strong personal interes t in voting, but  to be deprived of the 
right is an important symbol. Moreover, rehabilitation  might  be 
furthered by encouraging convicted persons to partic ipate  in society 
by exercising the vote.” [Task Force Report: Corrections, p. 901.

As I already mentioned, the National Advisory Commission on 
Criminal Justice  Standards and Goals had a similar view. It  specifi­
cally suggested that  all States should enact legislation repealing 
mandatory provisions depriving convicted persons of their civil rights.

National Commissions are no t the only ones who favor the right to 
vote for ex-felons. In a recent survey taken by the Educat ion Fund 
of the League of Women Voters, 16 categories of community organiza­
tions were asked whether  persons convicted of a felony and released 
from prison should be eligible to vote. At least two-thirds of every 
group surveyed approved of granting ex-felons the right to vote. 
Interestingly, 80 percent of the Democrat ic Party  chairmen and 65 
percent of the Republican Party  chairmen approved. In the 1972 
Democratic Party  Platform, there is a plank calling for the reform 
under consideration here. Other groups have expressed their sentiments 
in the form of model legislation. The National Conference on Com­
missioners of Uniform State  Laws has proposed a Uniform Act on 
the Status of Convicted Persons. This act—which the American B ar 
Association approved in 1964—would restore an offender’s rights upon 
final discharge from his sentence or upon his release from incarceration 

.on either parole or probation. It  delineates the specific policy of our 
association in this mat ter. This act has been passed by New Ham p­
shire and Hawaii. And I offer fur ther, if I may, with your permission, 
Mr. Chairman, to submit part  V of a compendium on model correc­
tional legislation and standards which contains this proposal plus a 
number of other State proposals relating to loss and restora tion of 
civil rights.

Mr. Kastenmeier. Without objection, that pamphlet designated 
part  V will be accepted and made part of the record. Thank you.

[The pamphlet referred to appears at p. 951
Mr. Dunne. Like H.R . 9020, the Uniform Act, (which generally 

abrogates all common law “civil death” penalties) forfeits the right to 
vote only for felons whose confinement sentences have not expired. It  
specifically permits  felons on suspended sentence, probation or parole 
to continue to vote. On completion of sentence, the felon is to be given 
an “order, certificate or other inst rument” which explicitly states , 
among other things, that the offender’s “rights to vote * * * are 
thereby restored * * *”
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Th e American  Law  In st itut e has  tak en a similar  pos ition in section 
306.3 of the  Model Penal  Code. T his  sectio n stat es : “N otwi thsta nd ing  
any othe r prov ision  of law, a person who is con vic ted  of a crime shall 
be disqualif ied from vo tin g in a prima ry or elec tion  if and only so 
long as he is com mit ted  unde r a sen tenc e of im priso nm ent.”

Th is com mit tee  can  thus  be assured th at  the  bill before it  squ ares 
wi th a long line of dis tinguished and  carefully considered legis lative 
and na tional comm ission proposals on the  subje ct.  A subs tan tia l 
nu mbe r of States  in the  last  few yea rs have elim ina ted  voting res tri c­
tions previously  placed  on ex-offenders.  Fo ur  S ta tes—Arkansas,  Maine, 
Michigan , and Tennessee— hav e no disenf ran chi sem ent  provisions . 
Twenty-f ive  oth er jur isd ict ion s autom ati ca lly  res tore voting rig hts  
a t the end of the sen tenc e, upo n release on paro le, or at  some sta ted 
period aft er final discharge. There  is no evidence  from  an y of thes e 
jur isd ict ion s th at  the  pu ri ty  of the ir elec tion  proce ss has been 
endang ered.

Th e trend, therefore, in penology is clear. Th e pur pose of cor rec ­
tions has sh ifted from one of b lind  reta lia tio n to prepar ing  th e offender 
for lawful pa rti cip ati on  in soc iety . Numerou s org anizat ions and  
commissions hav e voiced their  su pp or t for an end  to thes e needless 
res tric tions.  Many St ates  have  recognized the  need to drop thes e 
res tri ctions and have done so wi th no adverse effects. Th e American 
Ba r Associat ion supp or ts thes e efforts and  those like H .R . 9020 to 
res tore the  rig ht  to vo te to ex-offenders who are no long er confined 
in a cor rection al fac ilit y a t the  time  of the  elec tion.

Tha nk  you, Mr . Ch air ma n.
Mr . K asten me ier . Tha nk  you  very much, Se na tor  Du nne, for 

a helpful prese nta tion.
Let  m e ask you ab ou t the lim ita tions  plac ed in the bill, H .R . 9020. 

You offer v ery  compelli ng tes tim ony to the  po int th at  the cap aci ty of 
ex-of fenders to  vote  does no t ha rm  the  pu ri ty  of the ba llo t box. W ha t 
ab ou t ex-offenders who are  con vic ted  of an offense rel ati ng  to  v ot ing 
or elec tions? Would th at be harmful  if they  were able  to vote?

Mr. D un ne . I person ally  do no t th ink it  would .
Mr. Kas tenm eie r. W ha t ab ou t th ose  who are inst itu tio na liz ed , who 

are serv ing  sentenc es? W ha t ab ou t the  pro spe ct of their vot ing?
Mr. D un ne . If I may re la te to my  own experien ce as a memb er of 

the St at e legi sla ture  in New York, which has con fronted this issue, 
mo re immedia tely since the At tic a tragedy, I believe if you are to 
accept the  rat ion ale  supp or tin g our  positi on favoring this legi slat ion,  
yo u would have to ext end it  to gran tin g the  rig ht  to people unde r 
inc arc era tion. As one who  is invo lved  in the  pol itical governm ental  
process, however , and  one who has  recognized th at in the  are a of, if 
you wan t to  call it,  pri son  refo rm,  steps mus t be small. But  keeping  
in mind your  ul tim ate goal, wi thin the  framework of the  poli tica l 
process, it  would  be ext rem elv  difficult in my  judg me nt,  if you  are 
tal kin g ab ou t the  op era tio n of the  legi slat ive branch  of Go vernm ent 
as dis tinguished from  a jud icial finding, to convince a ma jority of th e 
memb ers  of the  leg islatu re th a t this , wha t I would conside r ul tim ate 
ste p to  be  tak en  at  this  t ime, and I base  th at upo n my  own expe rience 
in 1971 and aga in in 1973, o f w hit tlin g away of sectio n 152 of o ur own 
elec tion  law to exp and  the rights  for ex-of fenders to vote. While a 
res tri cti on  again st incarce ra ted  felons troubles me philosop hica lly, I 
believe th at  i t might be som eth ing  b es t lef t legi slat ively to some la te r 
da te.
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Mr. Kasten.meier. Now, as former chairman of the New York 
State Committee on Crime and Corrections, and as a member of the 
observer team at the Attica State  Prison in September 1971, could 
you tell us whether this issue was raised in the context  of Attica,  and 
what your experience has been in the Sta te legislature in New York 
State with reference to the difficulties and the pitfalls and the de­
sirability of enactment of this sort of legislation?

Mr. Dunne. I must be candid with you, Mr. Chairman, and the 
members of your committee. During the course of those 5 days at 
Attica  when the now well-known 30-odd demands were made by the 
prisoners or on the numerous occasions in which I have visited prisons 
across New York S tate, at no time did the inmates list as one of their 
principal grievances, particular ly when I would inquire of them indi­
vidually what is bothering you? What are your problems? Did any 
one of them list, “Gee, I  sure would like to get a chance to get a sho t 
at my congressman or the President next time around.”

Mr. Kastenmeier. I assume th at is the case and what we are t alk ­
ing is tha t it is in the interest s of the S tate -----

Mr. Dunne. Yes.
Mr. Kasten.meier. Th at the felon or ex-felon vote.
Mr. Dunne. 1 think the average inmate having so many hassles 

and so many things to contend with jus t to survive in one of our 
institu tions, voting is n ot a mat ter of paramount concern, but 1 do 
feel, as I  attempted to stress in my remarks, I think it is darn close 
to a cornerstone to any meaningful rehabi litation on the outside to 
partic ipate  in society from which obviously most of them feel alienated, 
and 1 don’t think it is tokenism. I think it is so fundamental, with so 
much more emphasis being placed on the ballot box and having so 
much greater  significance in our society, and having worked with 
many groups who worked with ex-offenders, 1 can tell you it is a 
mat ter of top priority among those who are seeking to reintegrate 
people into society. So I would say it is a key consideration on the 
outside.

Mr. Kasten.meier. As far as what the outside means, we had a 
question before as to correctional institutions  because the language 
says “who are not confined in a correctional insti tutio n.” Wha t 
would your understanding be of that?  W hat is a reasonable rest riction  
or limitation in terms of what tha t ought to apply to? Should it be 
to a prison, or halfway house? Where should we draw the line in 
terms of what a correctional institut ion means in teims of the  appli­
cation of this bill?

Mr. Dunne. 1 would say, Mr. Chairman, tha t any residential 
facility should be the determinant. If I may go back and relate to 
my own experience in New York, former Governor Rockefeller 
appointed a select committee on crime and their first responsibility 
was to lock into the whole correctional system, and they used the 
term “a person in custody” as embracing not only a person confined 
in some type of a residential facility but  a person who is subjec t to 
parole or probation or any type of supervision, be it residential or 
otherwise.

My distinction would be, for the purposes of this bill, one who is 
under confinement in some type of a residential facility, halfway 
house, community-based facility, so long as he is under the mandate 
of the court to be restricted to that  facility and subject to what  would 
almost be a daily supervised regimen. Th at would be my cutoff.
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Mr. Kastenmeier. In other  words, those in a halfway house ought 
not be given the righ t to vote but once they emerge from that  facility, 
really get out on the street,  so to speak, under parole, then they 
ought to be given the r ight to vote.

Mr. Dunne. My response to you 1 would hope would be taken 
in the context of mv entire remarks. 1 would say within the reading 
of the restrictions of this sta tute  at page 4, I would say a residential 
facility. Of course, I mentioned before my general philosophical 
approach would be to remove all restrictions.

Mr. Kastenmeier. At this point I yield to the gentleman from 
Illinois, Mr. Railsback.

Mr. Railsback. I want to thank you, Senator, for your testimony 
and also to commend you for your interest. Apparent ly, you in the 
past  have been very in terested in penal reform and I wish there were 
more legislators like you. I think we are going to have some difficulty 
selling even a short step as far as reform in this area. I agree with 
what you said tha t from a political standpoint it would be tough to 
give everybody voting rights including people tha t were in custody 
even if you believe we should do that . Your statement  does not go 
into the legal questions.

Now, maybe by submitting the brief th at you have submitted where 
you intervened in a suit, tha t may go into some of the legal questions. 
We may have some problems legislating in this area and I wonder if— 
for instance, how you feel about  the problems with section 2 of the 
14th amendment which would seem to permit States  to disenfranchise 
convicted felons? Do you feel tha t the first section would really have 
an overriding importance so tha t we could use it as our basis to 
legislate.

Mr. Dunne. I would certainly  feel tha t way, tha t section 1 would 
provide you with an adequate basis for this. Let me, in light of the 
previous witness—I don’t want to pull a cop-out here, and it was 
refreshing to hear a good legal argument after being more on the 
political end of things in my career. I d idn’t come here prepared really 
to discuss with you definitively. I would be pleased to defer to our 
staff director if you would welcome his testimony. I believe tha t the 
Congress can take the action tha t is proposed here, particularly 
because of the added requirement tha t there be some compelling State 
reason to justify the denial of voting rights, and in our judgment the 
facts and the trend in penology indicate to us quite clearly tha t there 
is no overriding or strong State objective to be accomplished by per­
mitting these restrictions to continue.

Mr. Railsback. Yes. Let me ju st say tha t we look to the ABA for 
leadership in our legislative efforts and it is very helpful when you 
spell out some of your legal positions which you really haven’t done 
in this particu lar brief. Like I said earlier to another witness, I want 
to support this legislation. However, I want to feel like I am on sound 
legal ground in doing so, so tha t when we do get to the floor of the 
House we can argue persuasively for this legislation. I assume they 
go into all of the legal arguments, too, as far as the supremacy of 
section 1 when placed in opposition to section 2.

Mr. Kastenmeier. Would the gentleman yield?
Mr. Railsback. Yes.
Mr. Kastenmeier. I am wondering whether the brief you have in 

fact offered in which you, the  ABA, were amicus curiae, touches on the 
questions raised by the gentleman from Illinois.
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Mr. Dunne. Oh, very fully, and I would ask, with permission of 
the chairman, would you allow Mr. Skoler to comment on this?

Mr. Railsback. I apologize for running. I have a luncheon engage­
ment. Thank you.

Mr. Kastenmeier. Mr. Skoler.
Mr. Skoler. As Senator Dunne indicated, Mr. Chairman, the 

brief does analyze the legal issues in detail and presents the American 
Bar Association’s views in this matter. The brief as such was author­
ized by the administra tion committee of our Board of Governors and 
was described by a special appellate review committee, so it does 
represent an ABA stance.

Very briefly, to point out some of the highlights, the  section 2 exclu­
sion for persons convicted of—persons who participated in rebellion 
or other crimes, was a reconstruction amendment and we feel tha t 
it is not a strong overriding factor in the supremacy of section 1 of the 
14th amendment  in this area. With any kind of a close examination of 
the legislative history, there is no evidence whatever tha t a common 
law exclusion was intended in tha t amendment. Indeed, as the brief 
indicates, if anything, the purpose was to create a narrow exclusion 
tha t justified the disenfranchisement of those who had participated 
in the rebellion as such. It  has a reconstruction intent behind tha t.

A further comment is tha t while there is some serious adverse 
authority which was alluded to by the previous witness, tha t was all 
decided under—at  a time when the prevailing te st to voting rights was 
what may be called the rational  connection test rather than  the 
compelling State interests and less drastic alternative test  which 
makes us quite optimistic about  the equal protection mandate re­
quiring the striking down of blanket  provisions which disenfranchise 
ex-felons as a class. Concededly, the matter  has not been finally 
determined.

Mr. Kastenmeier. Thank you for tha t clarification, Mr. Skoler.
The gentleman from Maine, Mr. Cohen.
Mr. Cohen. Thank you, Mr. Chairman.
Thank  you for your  testimony, Senator Dunne. I would share Con­

gressman Railsback’s sentiment  that we apprecia te your candor in dis­
cussing the political feasibility of granting voting rights to those 
incarcerated. I jus t want to stretch tha t a bit further, perta ining to 
your own philosophical viewpoint.

What about those who might be incarcerated for violating  the 
election laws such as the Maine constitu tion might provide for bribery, 
fraud, those who are serving their time as such for violating election 
laws? Would you still think philosophically tha t those individuals 
ought to be granted the right to vote after having viola ted tha t specific 
law and having served their term for that offense?

Mr. Dunne. I don’t think there should be any blanket irre triev­
able prohibition against it. However, politically 1 don’t think we in 
New York could ever get a bill through which would remove the 
restriction against people who had been convicted for election fraud.

Mr. Cohen. You were here when Mr. Buggs, who testified ear­
lier—

Mr. Dunne. Unfortunately, I was not, but -----
Mr. Cohen. You were not . Let me go back and recapture some of 

what he was discussing. I assume from your brief and s tatemen t today  
that  you are really approaching this problem on the basis of the moral 
right or civil right to vote being accorded to citizens who have been
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convicted of crimes who now are free on parole or probation. Did your 
committee or the ABA do anything in the way of s tudying this from 
a racial point of view? There was testimony offered today in which the 
argument was advanced tha t we ought to extend this not only a t the 
Federal level, namely, impose this rule upon States  as far as Federal 
elections are concerned, but also impose it on States for State  elections 
on the basis tha t if we determined tha t Congress or  this committee 
finds sufficient factual  information to determine tha t the States have 
these disenfranchising laws for the purpose of depriving racial minori­
ties from exercising their franchise, tha t we could extend it to the 
States. And I was wondering, it seems from the general context of your 
statement tha t these laws were originally adopted long before we had 
the issue of civil rights, long before even black people were allowed to 
vote, and tha t this really stems from the penal or the previously 
adopted penal thoughts of a punitive nature , tha t we are going to 
punish these people by taking away all of their  rights.  I was wonder­
ing, if you came across any evidence whatsoever in your study or 
recommendations tha t would touch upon this from an ethnic or 
minority point of view? If you understand what 1 mean.

Mr. Dunne. Yes, I  certainly do. At least I think  I do. Insofar as 
the American Bar Association study  is concerned, it was not ap­
proached from a standpoint of whether these laws discriminated 
against any particu lar racial group, minority or majority. I would 
have to say, though, from my own experience in New York State, 
because of the obvious large majori ty of State  prison inmates being 
from the  two major ethnic or racial minorities, t ha t our laws did have 
a substantial impact upon blacks and people of Spanish heritage.

Mr. Cohen. The question I am gett ing at is probably  the chicken- 
and-egg type of philosophy, I guess, but  on page 9 you say “The 
trend in penology is clear. The  purpose of correction has shifted from 
one of blind retaliation.” That seems to be the thru st of your sta te­
ment. These laws were adopted  at a time when we were talking about 
blind retaliation  and now we are shifting to a different type of penology.

What I am getting at is I suppose the laws originally being enacted 
for punitive purposes may in their application have an impact upon 
racial minorities although they  weren’t originally adopted for tha t 
particu lar purpose.

Mr. Dunne. Well, I would submit to you tha t most of the laws in 
New York S tate were enacted when the prisons were jam packed with 
Irishmen, so I don’t think  i t was that.

Mr. Cohen. Thank you.
Mr. Kastenmeier. The gentleman from Massachusetts.
Mr. Drinan. I want to thank  you very much, Senator  Dunne and 

Mr. Skoler and your other associate. This is beautiful testimony and 
it supports everything t ha t we have been trying to do, and I just  would 
ask this. Are you inclined to think tha t at the Federal level we should 
just  wash out the restrictions on election fraud felonies because as 
you say so well, there have been very, very few, only 19 convictions 
in these 8 years, rather than  try to detail it, and so on. Would you 
suggest that we just drop that?
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Mr. D unne. Philosophically, Congressman, yes, but as I mentioned, 
and I wouldn’t preempt your political judgment, I think it  would make 
it extremely difficult and here once again, if I may be personal, having 
been one who has  been disappointed time and time again in efforts, 
modest efforts, to pass legislation in this area, I am just convinced 
tha t we have to take it  a step a t a time and that perhaps to delete tha t 
restriction would imperil the prospects of passage of this important 
legislation.

Mr. Drinan. Well, I wonder, in all the recommendations tha t you 
cite here so well, do they urge the inclusion or exclusion of election 
fraud felons?

Mr. Dunne. My counsel advises me tha t some do, some don’t, 
bu t there is no definite patte rn.

Mr. Drinan. My thought would be that if we were silent on it, 
I don’t think people would raise it necessarily.

Well, your testimony is so good I really have nothing to add except 
this, tha t on the business of incarceration, this subcommittee was 
instrumental in getting a bill through tha t was made into law en­
couraging furloughs at Federal prisons. Would they in your  judgment 
be able to vote? They are on furlough. They have to come back, and 
so on. I am not certain tha t this legislation precisely covers that.

Mr. Dunne. If your bill is anything like our furlough bill t ha t has a 
7- or 8-day limitation on the extent of a furlough, I would say no, they 
would not be beneficiaries of this legislation.

Mr. D rinan. Even though they happen to be home on election day. 
All I can say is t ha t I am very grateful for this and I would appreciate 
you and your organization, the ABA, being in touch with us, and I jus t 
give you a blanket invitation , how can this legislation be improved. So 
thank you very much.

Mr. Dunne. Thank you.
Mr. Kastenmeier. The gentleman from Iowa, Mr. Mezvinsky.
Mr. Mezvinsky. I want to add my thanks and then I really want to 

focus on the comments made by the Depu ty Assistant Attorney  Gen­
eral. Were you here when tha t testimony was given?

Mr. Dunne. Yes, I was.
Mr. Mezvinsky. Would you care to comment as to the arguments  

given by the Attorney  General as to why we should delay taking action 
as a Congress? Would you care to add any of your comments in  view 
of the American Bar Association position?

Mr. Dunne. Only the general comment tha t I made in passing 
earlier in my remarks, tha t I feel as one who is a member of a coordi­
nate  equal branch of Government, I would urge you, too, to move 
forward. I am also a lawyer. I recognize the niceties of the law as well 
as the ethics of the legal profession, but I don’t think it should be a 
bar at all to our proceeding directly.

Mr. Mezvinsky. Now, the other point is tha t I was interested on 
page 4, when you cited the National  Advisory Commission on Criminal 
Justice  standards in pointing out that to a great extent the prisoner 
could find himself feeling tha t if he is able to participate in a system, 
it may have a very positive effect. Are you aware of case studies or
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evidence th at was done in tha t report to give justification for that?  I 
personally think philosophically and subjectively tha t it makes sense 
but I would be interested whether there are any objective case studies 
or thoughts or psychological testing tha t has been done to justify  tha t statement.

Mr. Dunne. I don’t know about any psychological testing in a 
formal sense but  this aspect of a citizen’s rights and participa tion in 
society is typical of studies which were made as par t of this Com­
mission’s work and also reflects my own experience, tha t to put  it in 
the vernacular, many people who come in contac t with the law have 
been there because they haven’t been a par t of the action. They have been alienated in their eyes by society, perhaps many of them volun­
tarily alienated from society, but to suggest tha t there is any irration­ality in restrict ing a person’s coming back into society I think can do 
serious damage to some of the other more tangible efforts tha t we 
undertake to rehabil itate a person. So th at is why I gave great weight 
to the psychological effect tha t participation in the system has in the 
whole area of rehabilitation. I can’t add anything more to tha t except 
tha t the studies seem to come out with basically the same response. Give them a piece of the action. Let them partic ipate.

Mr. Mezvinsky. I buy tha t and I certainly thank you for it. Thank  you.
Mr. Kastenmeier. On behalf of the committee, Senator  Dunne, I would like to express our appreciation to you and to your associates 

and the American Bar Association for the position you have taken 
today in support of H.R. 9020, and I hope tha t notwithstanding the Ramirez case, tha t this Congress in the very near future  can move on this very important  piece of legislation.

Thank you very much.
Mr. Dunne. Thank you.
Mr. Kastenmeier. This concludes this morning’s hearings and we stand adjourned.
[Whereupon, at 12:15 p.m., the committee was adjourned.]
[The pamphlet referred to at p. 29 follows:]
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What is the 
National 

Clearinghouse 
on Offender 
Employment 

Restrictions?

The National Clearinghouse on Offender
Employment Restrictions is a project to 
gather and disseminate information relat­
ing to the removal or modificat ion of un­
reasonable restrictions on employment 
opportunities for ex-offenders, and to pro­
vide information on signif icant offender 
employment programs. It is sponsored 
jointly  by the American Bar Association’s
Commission on Correctional Facilities and *
Services and its Criminal Law Section, 
and funded by the Manpower Admin istra­
tion of the United States Department of
Labor. «

What are 
offender 

employment 
restrictions?

Employment restrictions are those laws, 
court decisions, policies, regulations, and 
practices that prevent or limit a former 
offender’s employment opportunities.
These restrictions are reflected in situa­
tions such as an offender's inability, be­
cause of his record, to obtain a bond 
which is required for a job; his inability 
to engage in a trade, profession, or occu­
pation because of a government agency’s 
refusal or failure to issue him a license 
without regard to whether the offense he 
committed relates to the qualifications 
for the license sought; public (govern­
ment) and private employers barring for­
mer offenders from jobs because of law, 
regulation, practice, or tradition; and civil 
disabili ties affecting employment.

»
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Why should 
these 

restrictions be 
removed or 

modified?

Two of every three released offenders re­
turn to prison within five years. This 
recidivism— repetition of crime by an in­
dividual— often results from an inability 
to get a job because of restrictions on 
employment opportunities for ex-offend­
ers. The removal or modification of un­
reasonable barriers is, therefore, neces­
sary to help to reduce recidivism— and 
thereby help reduce crime— by expand­
ing employment opportunities for offend­
ers.

How can 
restrictions be 

removed and 
employment 

opportunities 
for

ex-offenders 
be expanded?

The following are examples of action 
that can be taken:
■ Employers—both public  and private— 
can review their employment practices to 
determine whether they arbitrarily deny 
employment to rehabilitated ex-offenders.
■ Licensing authorities, legislators, bar 
committees, and citizen groups can exam­
ine licensing laws and practices to see if 
ex-offenders have a reasonable opportu­
nity to obtain a license when one is re­
quired for employment.
■ Job qualifica tions and educational re­
quirements can be reviewed to determine 
whether the requirements for a job ex­
clude certain applicants because the 
qualifications or educational  require­
ments are higher than those actually re­
quired for the position.
■ When an ex-offender is unable to ob­
tain a bond required for a job, the state 
employment service can be contacted to 
obtain a bond under a program instituted 
by the U.S. Department of Labor for such 
individuals.
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■ Employers, business associations, labor 
unions, and other organizations can spon­
sor training programs to upgrade the 
unskilled and semi-skilled in order to 
assist the majority of released prisoners 
who have little or no training in job skills 
and are, therefore, limited in the jobs 
they can presently seek.
■ Pre-trial intervention projects can be 
instituted to divert the offender  who hasf 
had minimal contact with the criminal 
process from the corrections systems into 
a program offering manpower training 
and counseling services.
■ Lawyers, other professionals, and 
aware citizens can act as voluntary aides 
to probation, parole, and other correc­
tional agencies to assist the offender in 
his rehabilitation, including personalized 
help in preparing for and obtaining jobs.

What 
information or 

assistance can 
the

Clearinghouse 
on Offender 
Employment 
Restrictions 

provide?

The Clearinghouse is available to provide 
technical assistance to legislators and 
other persons interested in developing 
remedial legislation or otherwise attack­
ing the problem. It has also prepared 
several publications to assist in the re­
moval of employment restrictions and to 
provide information on manpower pro­
grams for offenders. These include:
■ A handbook on "Removing Offender 
Employment Restrict ions.”  A technical 
guide for bar committees, legislators, and 
other interested persons, this handbook 
contains such examples as legislative 
models for removing barriers to employ­
ment opportun ities for ex-offenders.
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■ A resource handbook containing a de­
scrip tion of various programs developed 
by the Department of Labor and other 
agencies and groups to assist the former 
offender in productive training and work 
placement. It lists select publications 
which  the reader can obtain for more in­
formation about offender programs.
■ A pamphlet on “ Expanding Govern­
ment Job Opportunities for Ex-Offend­
ers ." This publication summarizes the 
state laws restricting the public  employ­
ment of former offenders and contains 
recommendations for thei r modification.
■ A newsletter, “The Offender Employ­
ment Review,” reporting on current devel­
opments in programs, studies, laws, and 
court decisions dealing with offender em­
ployment matters.
■ A soon-to-be released publication cata­
loguing restrictions on ex-offenders seek­
ing professional, trade or occupational 
licenses.

How can one 
obtain a copy 

of the 
information 

that was just 
mentioned?

Individuals and groups who are interested 
in obtaining copies of these and future 
publications should contact:
The National Clearinghouse on 
Offender Employment Restrictions 
1705 DeSales Street, N.W.
Washington, D.C. 20036
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Advisory
Committee

National 
Clearinghouse 

on Offender 
Employment 
Restrictions

Memoers of the twelve-man advisory 
committee, which provides policy 
guidance to the Clearinghouse project, 
are:
Carl M. Loeb, Jr., New York, New York,
President, National Council on Crime and 
Delinquency, and Limited Partner of  
Loeb Rhoades, Co. Mr. Loeb is also 
Chairman of the Advisory Committee.
Myrl E. Alexander, Carbondale, III.,
Director of the Center for the Study of
Crime, Delinquency and Corrections, •
Southern I llinois  University.
James V. Bennett, Washington, D.C., 
former Director, U.S. Bureau of Prisons.
Brian D. Forrow, New York, New York,
Vice-President and General Counsel, «
Allied Chemical Corporation.
William D. Leeke, Columbia, S.C.,
Director, South Carolina Department of 
Corrections.
Herbert S. Mille r, Washington, D C.,
Deputy Director, Inst itute of Criminal Law 
and Procedure, Georgetown University Law 
Center.
Leonard Nord, Seattle, Washington,
Director, Washington State Department of 
Personnel.
Nick Pappas, Washington, D C.,
Law Enforcement Specialis t, Law 
Enforcement Assistance Admin istration,
U.S. Department of Justice.
Boyd E. Payton, Philade lphia, Pa.,
Associate Regional Manpower 
Admin istrator for Pennsylvania, U.S.
Department o f Labor.
Leo Perlis, Washington, D.C., National 
Director, AFL-CIO Community Services.
Melvin Rivers, New York, New York,
President, The Fortune Society.
Howard Rosen, Washington, D.C., Director.
Office of  Research and Development 
Manpower Administra tion, U.S.
Department o f Labor.

The National Clearinghouse on 
Offender Employment Restrictions 
1705 DeSales Street, N.W. 
Washington, D.C. 20036
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OCTOBER TERM, 1973

No. 72-1589

VIOLA N. RICHARDSON, as County  Clerk and Registrar 
of Voters for the County  o f Mendocino, individually and as 
a representative  of  the class o f all other C ounty  Clerks and 
Registrars of  Voters,

Petitioner,
v.

ABRAN RAMIREZ, LARRY GILL and ALBERT LEE, on 
behalf of  themselves and all others similarly situated, Los 
Pintos, 7th Step Foun dation, Inc. (California Affiliates), 
Prisoners’ Union, and The League of  Women Voters of 
California,

Respondents.

BRIEF OF THE AMERICAN BAR ASSOCIATION, 
AMICUS CURIAE

INTEREST OF AMICUS

The American Bar Association is a national organization 
of the legal profession. It has more than 155,000 members 
from all states and has for some years maintained an active 
interest in criminal justice improvement. One of its recent 
and more ambitious undertakings in this area has been the 
Project on Minimum Standards for Criminal Justice.
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In 1970, the American Bar Association established an 
inte rdiscipl inary Commission on Cor rection al Faci lities and 
Services to address its growing inte res t in and comm itm ent  
to  the  correct iona l phase of  criminal jus tice  adm inistra tion. 
The Commission has und ert aken a program to stim ula te 
broadscale improveme nt in all aspects — legal and  opera­
tional -  of  tne  na tio n’s systems for cor rec tion and  reha­
bili tati on of  criminal offe nde rs. Among the  Com mission’s 
several action projects is a Resource Cen ter for  Correct iona l 
Law and Legal Services con cern ed,  among othe r things, 
with analysis and res olu tion of  the  growing numb er of legal 
and con stit utiona l issues being raised in connect ion  with  the 
ope ration of  correctiona l programs and systems. Focusing 
on the  demands of  bo th law and sound correctional prac­
tice, the  Comm ission  is anxious  to contrib ute to full con­
sideration of  legal que stio ns wiuc h bear sign ifica ntly  on the  
effect iveness  and fairness of  ou r cor rec tional  apparatus.

Sharing these intere sts  are othe r major com ponen ts of  
the  American Bar Associa tion, includin g the  Young Lawyers 
Section and the  Section  of  Individual  Rights  and Responsi­
bilities. They  join the  Commission in sub mittin g this bri ef 
on behalf of  the  Association to  aid the  Court  in resolving 
tne  issues before it. *

SUMMARY OF ARGUMENT

This case presents dif ficult  que stions abou t the  applica­
tion of  cur ren t Const itu tional standa rds  to sta te laws which 
res tric t the  fun dam ental right to  vote . The Co urt  is being

The Association has filed with the clerk of  the Court letters 
from counsel for both parties consenting to the submission of  this 
amicus curiae brief.
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asked to determine whether the Supreme Court ot Cali­
fornia was correct when it found that provisions of the 
State Constitution disenfranchising persons convicted of 
“infamous crimes” or “high crimes” were in violation of 
the Equal Protection Clause of the Fourteenth Amend­
ment, as applied to former felons whose sentences and 
periods of parole had expired.

While there is broad recognition today of the desirability 
of restoring rehabilitated offenders to the normal rights and 
privileges of citizens, including the right to vote, this case 
deals only with the Constitutional dimension of that goal, 
i.c., the extent to which the Federal Constitution will toler­
ate disenfranchisement of former offenders who have rejoined 
the general class of citizens, and how established tests under 
the Equal Protection Clause for justificat ion of voting restric­
tions apply to this class of citizens.

The issues are complicated by (i) special language in the 
Fourteen th Amendment which may warrant different treat ­
ment of the ex-offender class than groups affected by otiier 
kinds of voter eligibility requirements, and (ii) recent offender 
disenfranchisement cases, affirmed without opinion by this 
Court, which suggest that a separate standard or frame of 
reference may exist for measurement of  ex-felon voting ex­
clusions against Fourteenth Amendment guarantees. Only 
restrictions on the voting rights of discharged ex-felons are 
under review in this case, and not those of convicted per­
sons still serving sentences, whether in prison or under parole, 
probation or other correctional supervision.

In the view of amicus, tne judgment of the court below 
was correct. Because the right to vote is central in our 
representative government system, this Court has enunciated 
exacting tests for determining whether state classifications
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which deny the franchise to certain groups of citizens and 
not others contravene the Equal Protection Clause. Briefly, 
these require the identification of a “compelling state in­
terest” behind the exclusion and a determination that the 
exclusion is a necessary and not unduly burdensome meth­
od, among available alternatives, for adequately protecting 
that interest.

Amicus contends, first, that these tests presumptively 
are and should be applicable to classifications which deny 
ex-felons the right to vote. Whatever special considerations 
may exist for felons still under sentence, both the Consti­
tutional priority for protection of voting rights and the 
language of the Equal Protection Clause warrant no ex­
ception for discharged ex-offender citizens.

Given the legitimacy of applying these Equal Protection 
standards, it appears clear that blanket restrictions disen­
franchising all former felons are neither “necessary” nor 
“non-burdensome” methods of insuring the state’s compel­
ling interest in preservation of the integrity of the electoral 
process and the representative government framework of 
which it is an integral part. Indeed, in light of the cur­
rent character of our election systems, contemporary  ballot­
ing and voter registration machinery, and penal sanctions 
available for unlawful interference with the electoral and 
governmental processes, blanket disenfranchisement for 
felony violations would have difficulty meeting the “ra­
tional relationship” test which previously applied (i.e., up 
to 1969) in determining the Constitutional appropriateness 
of voting restrictions. In asserting this infirmity for broad 
“felony”, “high crime”, “infamous crime” disqualifications, 
amicus expresses no judgment on whether laws disenfran­
chising ex-offenders for specific enumerated crimes related 
to the electoral or governmental process (e.g., vote fraud,
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bribery of officials, violence against or intimidation of 
candidates) would be Constitutional.

It has been asserted tha t ex-felon disenfranchisement may 
stand on a different Constitutional footing than other voter 
restrictions by virtue of special language in Section 2 of 
the Fourteenth Amendment. Section 2 reduces the basis 
of Congressional representation in states which deny the 
right to vote to male citizens “except for participation in 
rebellion, or other crime” . The argument is that Section 1 
(equal protection) could not have been intended to outlaw 
a discrimination which Section 2 (reduced representat ion 
penalty) expressly allows. This reasoning seems unsupported 
by either the language of the exception or its limited legis­
lative history.

The legislative history of this Reconstruction measure 
offers no substantiation  of an intent  to establish a tradi­
tional felon disenfranchisement qualification in Section 2.
If anything, it suggests a desire to validate disenfranchise­
ment of those who participated in the rebellion or in re­
lated disloyal or seditious conduct. The phrase “or other 
crime”, if literally interpre ted to preclude Equal Protection 
scrutiny, would permit the untenable conclusion that  a 
state could Constitutionally disenfranchise individuals even 
for such minor criminal misbehavior as traffic violations, 
petty gambling, etc. This Court cannot avoid interpreta­
tion of the “other crime” exception and should do so, in 
amicus’ view, (i) in terms of the disloyal behavior rationale 
that seemed to motivate the phrase’s coupling with “parti­
cipation in rebellion” and (ii) without precluding Equal Pro­
tection examination of state ex-offender disenfranchisement 
laws.
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Finally, the  Court  will need to conside r its recent  mem o­
randum  affirm ances of  disenfra nch isem ent mea sures in North 
Carol ina and Flor ida whic h were broadly  applicable  to 
felons,  and Pe titi oner’s asse rtion  (gro unded in Green v.
Board o f  E lect ions) that  the  pro pri ety  of  excluding  felons 
from the  franchise has been  freq uen tly  art icu lated  by this 
Court “as an example o f wha t states may pro per ly do ”. 
While the  Florida and No rth  Carol ina decis ions do indeed 
suggest an imm uni ty from  cur ren t Equa l Pro tec tion stand­
ards for felon dise nfranchisem ent,  the y should no t be con­
sidered contro lling. They did no t involve full and  reasoned 
analysis  by this Court,  and  are dist ingu ishable from  the  in­
stant case. (One involved an incarcera ted  felon and the  
oth er applied the  “rational relationship” tes t). The  asser­
tion  that  this Court has assumed the  Co nstituti onal legiti­
macy of  offend er dise nfra nch isem ent in num ero us opin ions  
is no t well founded, since it is based on dicta and  factua l 
situ atio ns which are no t pertinent  to  or con sist ent  with  
toda y’s tests  of  the  Co nst itu tional  legit imacy of vot er re­
stri ctio n measures.

For the  Cou rt to affi rm a Fo ur tee nth Am end ment pro ­
hibi tion  against blanke t ex-fe lon dise nfra nch isem ent measures  
will do no harm to sta te inte res ts in effec tive cor rect ional 
adm inis trat ion. Such disenfra nch isem ent cannot be shown 
to serve any signif icant  reha bili tative purpose.  Inde ed, it 
has been the  near una nim ous  pos ition of  correctional ad­
min istra tors , study comm issions, law refo rm code s, and stu­
dents of  penology that  res toration  of  off ender civil rights 
serves the  comm itm ent  to  off end er reh abi lita tion and rein­
tegration tha t is now  a basic ten et of  every sta te correc­
tional system.
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ARGUMENT

I. CALIFORNIA’S DISENFRANCHISEMENT OF FOR­
MER FELONS IS NOT NECESSARY TO PROMOTE 
A COMPELLING STATE INTEREST AND THERE­
FORE DENIES EQUAL PROTECTION OF THE LAWS

There is no right more basic to  ou r demo cra tic  form of  
gove rnment than the righ t to vote. Indeed , this  Court  has 
recognize d that  vot ing is perhap s the one  right most fun da­
menta l to ou r system.  1 “O the r righ ts, even the  most basic, 
are illusory if  the  righ t to  vote is un de rm ined ”. Wes berry  
v. Sanders, 376  U.S. 1, 17 (19 64). Because  the  provisions  
of  California  law chall enged he re in 2 depr ive a class of

1 The fundamental nature of  the right to vote has been expressed 
by the Court in numerous voting cases. Dunn v. Blumstein , 405 U.S. 
330 (1972) (invalidating Tennessee’s one year residency requirement); 
Bullock v. Carter, 405 U.S. 134 (1972) (invalidating a Texas primary 
filing fee system); Phoenix v. Kolodziejski,  399 U.S. 204 (1970) (pro­
vision limiting the vote on city general obligation  bonds to land- 
owners held unco nsti tutio nal) ; Evans v. Common, 398 U.S. 419 
(1970) (invalidating a regulation  limiting the vote on local revenue 
bonds to property taxpayers);  Kramer v. Union Free School Dis­
trict, 395 U.S. 621 (1969)  (regulation limiting voting in school 
board elections to property owners, parents  of  school children and 
those leasing property in school distric t held unconstitutional) ;
Harper v. Virginia Sta te Board o f Elections,  383 U.S. 663 (1966) 
(invalidating poll tax);  Carrington v. Rash, 380 U.S. 89 (1965) (re­
striction of  voting privilege of  certain military personnel held un­
const itutional). See also tlie reapportionment cases, Reynolds v.
Sims, 377 U.S. 533 (1964) , and Baker v. Carr, 369 U.S. 186 (1962).

2 California Constitu tion,  Art. II, Section 3 and Art. XX, Sec.
11 with implementing legislation. These sections, respectively, man­
date legislation to exclude persons convicted of  “infamous  crimes” 
or “high crimes” from the franchise. The exclusion also applies to 

(cont inued)



58

8

citizens of this most fundamental of rights, their operation 
must withstand scrutiny under the Equal Protection Clause 
of the Fourteenth Amendment.

In Dunn v. Blumstein, 405 U.S. 330, 337 (1972), this 
Court set forth the standard of review to be applied under 
the Fourteenth Amendment when testing the validity of 
state-imposed voting restrictions:

“. . . if a challenged statu te grants the right 
to vote to some citizens and denies the fran­
chise to others, the Court must determine 
whether the exclusions are necessary to pro­
mote a compelling state intere st.”

In enunciating this stringent test for reviewing voter 
classifications in Dunn, the Court went beyond the then 
existing standard which required the showing of  a “rational 
relationship” between the classification and a legitimate

9
(cont inued) certain enumerated offenses, e.g., misappropriation 

of  public money, bribery, malfeasance in office, but the basic felony (in- 
famous/high crime) exclusion is at  issue in this case since the crimes o f all 
individual respondents fell in this classification (i.e. robbery, burglary, 
drug use) and the class action was brough t on behalf  of  disenfran­
chised felons generally. In Otsuka v. Hite, 64 Cal. 2d 596, 414 
P.2d 412 (1966), the California Supreme Court construed the fore­
going provisions as requiring an inquiry into  the nature of  the crime 
and, on that  basis, determining whether the offender “may be reason­
ably deemed to consti tute a threat to the integrity of  the elective 
process.” There was no attempt  to  delimit the meaning of  “high 
crimes” or “infamous crimes” to specific felonies. The same court  
found this limita tion of  the disenfranchisement  provisions inadequate 
under new equal protection  standards and, in substance, reversed the 
Otsuka decision in the case at bar.
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state purpose. 3 In so doing, it was following the logical 
course charted by previous cases dealing with the election 
process in general and voting in particular. 4

The concept that a state no longer may invoke even a 
“compelling interest” to limit the right to vote without 
examining the necessity of the method used, was earlier 
established in Kramer v. Union Free School District, 395 
U.S. 621 (1969):

“For  assuming, arguendo, that New York 
legitimately might limit the franchise in 
these school district elections to those 
‘primarily interested in school affairs’, 
close scrutiny of the §2021 classification 
demonstrates that they do not accomplish 
this purpose with sufficient precision to 
justify denying appellant the franchise . . .
In other  words, the classifications must be 
tailored so that the exclusion of appellant 
and members of his class is necessary to 
achieve the articulated state goal.” Id. 
at 632.

See Lassiter v. Northampton  County Board o f  Elections, 360 
U.S. 45 (1959), wherein the Court upheld  a North Carolina literacy 
test because it found a relationship between the test and the sta te’s 
interest  in prom otion  of the intelligent use of  the ballot. See also 
Breedlove v. Suttle s, 302 U.S. 277 (193 7), overruled by Harper v. 
Virginia Sta te Board o f  Elections, 383 U.S. 663 (1966); and Pope 
v. Williams, 193 U.S. 621 (1904).

4  See n. 1, supra. See generally, Developments in the Law -  

Equal Protection, 82 Harv. L. Rev. 1065 (196 9).
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Dunn, which  involved  a Tennessee statut e th at  required 
an eligible voter  to be a state residen t for one  year or  a 
cou nty  res iden t for  90 days, simply adop ted , the n, the  
Kramer stan dards of “neces sity”  and o f sta tu to ry  “p re­
cision” for  the  que stio ned  class ifica tion.  Significantly ,
Dunn also held th at  where  fun dam ental rights are in­
volved, stat es should pursue less ra ther  tha n more burde n­
some ways of  pro tec ting the  gov ernment intere sts  inv olv ed.5 
It is against this exacting equal protec tio n standa rd that  
the  Califo rnia Supreme Court in ti ii s case measured that 
Sta te’s consti tut ion al and legislative pro hib itio ns author izin g 
disenfranchising  of  former felons.

Pet itioner , and the  cases upo n which she rel ies ,6 argue 
tha t rest rict ing the  right of  former off end ers  to vote is 
necessa ry, as it mu st be und er Dunn, in ord er to ma inta in 
the  inte grity of  the  elec tora l process. Apart from asse rtion  
of  the  histo ric exclusio n of  felons from  the  franchise under 
old “civil de ath”  con cep ts, substan tive  jus tifi ca tion seems to 
turn on the  reasonab leness of  the  st at e’s jud gm ent that

5  405 U.S. 330, 343 (1972). The Dunn Court  in discussing less 
restrictive alternatives, indicated that “Tennessee has at its disposal 
a variety of  criminal laws which are more than adequate  to detec t 
and deter whatever fraud may be feared.”  Id. at 353.

6 Fincher v. Sco tt, 352 F.Supp. 117 (M.D.N.C. 1972) a ff ’d mem. 
411 U.S. 961 (1973); Kronlund v. Honstein, 327 F.Supp. 71 (N.D. 
Ga. 1971); Beacham v. Braterman, 300 F.Supp. 182 (S.D. Fla.
1969), a ff ’d mem.,  396 U.S. 12 (1969); Green v. Board o f Elections  
o f the City o f  New York, 380 F.2d 445 (2d Cir. 1967), cert, den., 
389 U.S. 1048 (1968);  all applying the “ra tional relationship” test 
rather than the more exacting “necessary to a compelling interest” 
test enunciated in Dunn  v. Blumstein , supra, and Kramer v. Union 
Free School District, supra.
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perpetrators of serious offenses, given the heavy incidence 
of recidivism and organized crime now prevalent, should 
not be in the position to vote for public officials. Such 
voting is said to be particularly harmful with respect to 
officials such as legislators, judges, and prosecutors who 
will make or enforce the very laws under which the ex­
felon’s subsequent crimes may be tried. See Green v.
Board o f Elections, 380 F.2d 445 (1967), cert, den., 398 
U.S. 1048 (1968). 65  Furthermore, in the words of the Peti 
tioner, if former offenders were permit ted to vote:

“. . . California would be in precisely the 
position of allowing ex-felons to vote for 
and conceivably be elected, if otherwise 
qualified, to the office of  legislator, sheriff, 
district attorney, or judge. This situation 
would be intolerable.” Petitioner’s Brief 
at 10.

This potential  harm from ex-offender enfranchisement is 
asserted because, under California legislation, a person can 
run for and be elected to any office for which he is an 
eligible voter. * * * 7

Several presumptions are implicit in the foregoing asser­
tions. First is the presumption that former offenders as 
a group make poor or illegally motivated voters, and, as 
voters, would have a significant impact on the election 
results for legislators, judges, and prosecutors; second, that  
they are more likely candidates for commission of election

But see E. du Fresne and W. du Fresne, The Case for  Allowing
“Convicted Mafiosi to  Vote for Judges :” Beyon d Green v. Board o f  Elec­
tions o f  New  York  City,  19 DePaul L. Rev. 112 (1969).

7  Cal. Govt. Code 8275 (West 1966).

30-558 0  - 74 - 5
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frau d offenses; and , thi rd , that  released offend ers , if  elec ted 
to  office, would make un tru stw or thy pub lic servants. As 
to  the last, the  quest ion  of  disq ual ificatio n of  former felons  
to  hold  publ ic office is an issue dis tinct from  the  voting 
righ ts question presen ted  in this case. The Sta te of Cali­
forn ia is no t wi thou t means to prov ide separa te stan dards 
and  e ligibili ty r equ irements  as to the  rig hts of ex -offenders 
to  hold  public  office. While these too may  be called  to 
pass Constitutional muster, it is qu ite  possible th at  dif­
ferent  standards,  me tho ds,  and resu lts wou ld emerge in 
balancing state and citizen  inte rest s.

As to the  othe r jus tifi ca tions,  no empirica l evidence has 
been shown, nor indeed  can it be, th at  “c atc h alls”  em­
bracing the  wide var iety  of  off ender typ es and  behaviors  
embraced in “felo n”  or “in fam ous  crime ” class ifica tions 
are necessa ry or, ind eed , reasonably calc ula ted to  fores tall 
agains t the  pro pen sity  of  some offe nde rs to  abuse the  
franchise or recidiva te to  illegal acts  which und erm ine the  
governmental process. Although these concern s seem to  
per tain  to  protec tio n of  the  “p uri ty  of  the  ba llo t bo x,” 
the  9th Circu it in Dillenburg v. Kramer,  469 F.2d 1222, 
1224-25 (19 72) , has, like the  Supreme Court  of California , 
expressed its dif ficulty in discerning  the  na ture of the  in­
terest  served:

“. . . Search for moder n reasons to  sustain the  
old governm enta l disenf ranchis ement prerogat ive 
has usual ly end ed with a genera l pro nounceme nt 
that a sta te has an intere st in prev enting persons 
who have been convict ed of  serious crimes from 
part icip atin g in the elec tora l process (e.g., Green 
v. Board of  Electio ns of  City  o f New York (2d 
Cir. 1967) 380  F.2 d 445, 451 , cer t, den ied,
389 U.S. 1048 , 88 S.Ct. 768 , 19 L.Ed.2d  840)
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or a quasi-metaphysical invocation that the 
interest is preservation of the “puri ty of the 
ballot box” . (E.g., Washington v. State 
(1884) 75 Ala. 582, the venerable sire of 
abundant progeny; cf. Kronlund v. Honstein 
(N.D. Ga. 1971) 327 F.Supp. 71, 73.)

“Few decisions have penetrated the disen­
franchisement classification to ascertain 
whether the offenses that  restrict or destroy 
voting rights have anything to do with the 
integrity of the electoral process or whether 
there is any constitutionally valid distinction 
between the class of offenses that disen­
franchise and the class of offenses that  do 
not. When the facade of the classification 
has been pierced, the disenfranchising laws 
have fared ill. (E.g., Stephens v. Yeomans,
D.N.J. 3-judge court 1970) 327 F.Supp.
1182; Otsuka v. Hite, (1966) 64 Cal. 2d 
596, 51 Cal. Rptr. 284, 414 P.2d 412) .”

Nor is it Respondent’s burden to rebut these presumptions. 
This Court, in dealing with statu tory presumptions in the 
past, has indicated that governmental authority  imposing 
the presumption must establish its validity by showing 
that “the presumed fact is more likely to flow from the 
proved fact on which it is made to depend” . Leary r. 
United States, 395 U.S. 6, 36 (1969). Yet, Petitioner 
has failed to establish, by empirical proo f or otherwise, 
any rational connection between the fact of felony convic­
tion and commission of election fraud or other crimes 
destructive of the governmental process. Rather, the pre­
sumption that former felons will be likely candidates for
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elect ion offenses punishes the  ex-offe nde r in advance, 
wi tho ut credible evidence  to  sup por t such  pro bab ility.

Furth er,  even assuming th at  a cor relatio n between con­
viction and elect ion crimes  cou ld be shown,  stat es have 
at the ir disposal “less dras tic means” tha n dise nfranchise­
men t of  all felons to protec t their  inte rest s. Vir tua lly 
every sta te has a variety of criminal sta tu tes  dealing with 
elect ion code  offenses. As the  Cali fornia Supreme Court 
has stat ed in this case, “the  votin g and count ing  process 
is now thoroughly hem med  in by control mechanisms at 
every stage so that del ibe rate irregulari ties,  if pre sen t to­
day, are rare  and have negligible effe cts on electio n re­
sults . . Ram irez  r. Brown,  9 Cal.3d 199, 215 (1973 ), 
The California  Court also observed:

“ In sum, it may have been  feasible  in 1850 
to influ ence  the outco me  of  an electio n by 
roun ding up the  imp ecunious and the  thi rsty, 
furnishing  them with free liqu or, premarked 
ballo ts, and  transpo rta tio n to  the  polls ; to  do 
so in 1973,  if possib le at all, wou ld require  the  
coo rdinat ed skills of  a vast squad of  comp ute r 
tech nic ians.” Id. at 214.

Finally, the  prof fere d exp lanatio ns for  disenfra nch isem ent 
fail to acc ount for (i) the  absence of  former felon disen­
franchisem ent  provis ions in many  states, (ii) the  abili ty 
of  stat es to  impose as severe and comprehensive a set 
of  criminal snac tions as may  be desired to  protec t 
against damage to or co rru ption  of  the  elec tora l or 
polit ical process , and (iii) the  exis tence in several states 
of  elec tion  code  provisions , which are misd emeanors
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and which do not impose the consequence of disenfran­
chisement. 8 These alternatives, already employed by 
states no less concerned than California with safeguarding 
their electoral processes, suggest that viable and less drastic 
means do indeed exist for protecting state interests.

The classification involved in the instant case is devoid 
of relationship to the crime or public dangers protected 
against. Neither is it based on any qualities of the of­
fender; rather, “it rests solely on the nature of the 
punishment that can be given for an offense’*. Dillenburg 
v. Kramer, supra, at 1225. Therefore, it cannot be said 
that the state has tailored its classification with sufficient 
precision to meet the exacting standard of the Equal Pro­
tection Clause. Just as “wealth, like race, creed or color, 
is not germane to one’s ability to participate intelligently 
in the electoral process”, Harper v. Virginia Board o f Elec­
tions, 383 U.S. 663, 667 (1966), neither can the fact of 
prior felony conviction, standing alone, be justified as a 
total bar to the exercise of this most fundamental right.

8 See, e.g., Wash. Rev. Code §29.85.050 (fraudulently misleading 

voters in marking ballots);  Wash. Rev. Code §29.85.060 (voter coer­
cion by election official);  Wash. Rev. Code §29.85.020 (tampering 
with ballots by election officer) , cited in Dillenburg v. Kramer, 469 
F.2d 1222, n. 6 (1972). Indeed,  this is true in California itself 
where “ . . . at least 60 additional acts are punished as misdemeanors 
in 40 separate sections .” Ramirez v. Brown, supra at 215.
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II. SECTION 2 OF  T HE FOU RTE ENT H AMEN DMEN T IS NOT AN INDEP ENDE NT GR AN T OF AU TH OR ITY  TO STATES  TO DISENFRA NCH ISE FOR MER OF­FEN DER S

Although a bla nket pro hib ition  on voting by ex-offend ers 
should fail under the  Equal Prote ction  Clause, bo th  the  
Pe tit ione r9 and the  Sta te of  Cali fornia 10 argue that Sec­
tion 2 of  the  Fo ur teen th  Am end ment expressly  reserves 
to state s the pow er to  withho ld the  franchise from  former  
offenders.  Section 2 provides in pe rtinent part:

“. . . But when the righ t to  vote  is denied 
to any of  the  male  inh abi tan ts of  such  State, 
being twe nty -on e years  of  age, and citizens 
of  the  United States, or any  way abridged, 
exc ept  fo r particip atio n in rebellion, or oth er  
crime, the  basis of  rep resentat ion  therein  
shall be reduced . . . ” (Emphasis  add ed)

A. Nei ther  the  language of  Sect ion 2 nor its 
legislative his tory support  the  view th at  it  was 
meant to establish a di scriminatio n no t s usce pti­
ble t o equa l pro tec tion scru tiny

The proviso “e xcept for partic ipa tion in rebellion,  or 
oth er crime” is part of a genera l pen alty  clause  and must  
be read in that  co ntex t. Sect ion 2 penalizes, by reduced 
rep resentatio n in the House  of  Representatives,  states which  
deny the  vote  to eligible persons. It also provides  tha t 
states which den y the  vote to  perso ns who  have par ticipated

9 Petitioner’s Brief at 20.

10 Brief of  State of  California as Amicus Curiae at 13.
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in “rebellion, or other  crime” will not be so penalized. 
Only by reading into Section 2 an intent not evident 
from the words themselves may one conclude that states 
are affirmatively authorized to exclude former offenders 
from exercising the franchise.

To accord the phrase “or other  crime” the meaning 
ascribed by Petitioner would suggest that states might 
deny the vote to individuals convicted of such misdemean­
ors as traffic offenses, trespass and littering ordinances, 
minor vandalism and similar infractions. (Unlike the Fifth 
Amendment reference to “infamous crimes”, the Section 
2 reference to “other crime” is not in any way lim ited .)11 
Such reasoning, of course, would produce an overbroad and 
irrational result. This result can be avoided but it makes 
clear the need to go beyond a literal reading of the “other 
crime” phraseology as an affirmative authorizat ion.

Even if this Court were to conclude that Section 2 is an 
affirmative grant of authority to exclude criminals from 
the franchise, rather than an exception from a penalty 
provision, the issue of extent and duration of such disen­
franchisement would remain. Where different sections of 
a constitutional  provision are enacted contemporaneously,  
as with Sections 1 and 2 of the Fourteenth  Amendment, 
the favored course is to interpre t such provisions so that 
they may be read together harmoniously and without giv­
ing such force to one that  it excludes the ot he r.12 In 
the instant case, such a reading is not only possible, but 
it produces, in the view of amicus, a more logical and

Black’s Law Dictionary 444 (4th ed. 1951). In technical usage, 
the general term “crime” includes misdemeanors.

16 Am. Jur.2d Consti tutional Law 8866, 67, 76 (1964)  and 
cases cited therein.
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Consti tutiona lly secure  resu lt. This course was followed 
in Stephens  v. Yeomans,  327 F.Supp. 1182 (D.N.J . 1970). 
There the  cou rt found (at  p. 1186) :

. . [The  phrase “p art icipat ion  in rebe llion  o r 
othe r c rime] is an express exc ept ion  or proviso in 
sect ion 2, which in i ts general term s imposes a 
penalty  on those sta tes  which dise nfranchised  for  
reasons o the r t han  rebe llion or crime. Since it is 
now clear tha t the en tire  s ection 2 imposes no 
limitat ion on sec tion  1, it can hardly  be argued 
that the  exce ption or  proviso  in sec tion  2 was  in ­
tended  to impose such a limitat ion . We 
conc lude , the refore , th at  the  New Jersey 
sta tute which  disenfranchises plain tif f 
mus t be judged by the  exacting equal 
pro tec tion standa rds  laid down by the  
Supreme Cou rt in the voter disqualifica­
tion cases refe rred  to  hereinabo ve.”

Put to  that  test , disenf ranchis ement of  perso ns gui lty of  
minor viola tions,  or the  con tinuan ce of  a valid dise nfra n­
chise ment beyond the  full term  of  a felon’s sen tence, 
shou ld fail. It is diff icu lt to regard this  as anyth ing  but 
an unnecessarily dras tic means of  pro tec ting a compelling 
sta te intere st, even under the  old “ra tional  relationshi p” 
test.

The full int en t of  Sec tion  2 is no t revealed from  its 
language and reso rt to  legislative his tory  is there fore neces­
sary. The historical  record  on enactme nt of the  Fo ur tee nth  
Am endmen t shows that early dra fts of  Sect ion 2 con tain ed 
no language  concerning exc ept ion s to  the  penalty  for  a 
state’s disenfranchisem ent o f qual ified  voters. Such  draf ts
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initially imposed the penalty only with respect to denial 
of the vote on grounds of race or color. When the Amend­
ment was later broadened to impose the penalty on states 
which abridged the franchise on any grounds, the exception 
relating to participation in rebellion was added. Nowhere 
is there clear indication of what the words “or other  
crime” were to mean. Indeed, the only indicator is the 
common practice at the time, by the drafters and others, 
to equate “crime” with misconduct which might reasonably 
be expected of Confederates in the wake of defeat by the 
North. This explains why the phrase “or other crime” 
follows close on the heels of the word “rebellion.”

“Furthermore , the crucial words ‘or other crimes’ 
are utterly  devoid of independent legislative in­
tent, and take on historical meaning only as part 
of the phrase ‘participation in rebellion, or other 
crime.’ Proposed § 2 (H.R. 51, 39th Cong.,
Sess. (1866)) was sent to a Joint Committee with 
the phrase ‘participation in rebellion.’ CONG.
GLOBE, 39th  Cong., 1st Sess. 1289 (1866). It 
is clear that  the thrust of  this language was to 
limit governmental activity by former rebels.
See H.R. Rep. 30, 39th Cong., 1st Sess. 14,
15 (1866). The final version of the bill (H.R.
127, 39th Cong., 1st Sess. (1866)), however, 
was reported out six weeks later with the lan­
guage ‘or other crime’ tacked on. There is 
no apparent legislative inten t for this addition, 
and it makes sense only as giving the states a 
broader weapon to use against former Confed­
erates.” 13

13 Note, Restoring  the Ex-Of fender ’s Right to Vote: Background 
and Developments, 11 Am. Cr. L. Rev. 720 , 746 n. 158 (1973).
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It seems, the refore , that the  operative in tent , if  any , in 
use of  the  phrase “o ther  crime ” was to  validate  dise nfra n­
chisement of Confederate offic ials and sym pathizers  for  a 
variety of  offenses and out law ed poli tical  activ ities  rela ted 
to the  rebellion , i.e. violations which the  phra se “p art ici ­
pat ion  in rebellion” might no t technica lly encompass. An 
inter pre tat ion  of  this kind would comp ort  with the  recog ­
nized “ejusdim generis” concept under which general 
words and phrases  (“or othe r crim e” ) following  words of  
specific  meaning (“ rebelli on” ) are no t const rue d in the ir 
widest  ex ten t bu t rat he r wi thin the same general class or 
category  as the  specific  refe rence.

B. Prior  judic ial in ter preta tio ns  o f the  effe ct of  sec­
tion 2 on off end er vot ing  res tric tions were no t 
well reasoned, are dist ingu ishable from this  case, 
and should  n ot  be deem ed binding.

The asse rtion  that Sect ion 2 may be read  to  exc lude 
form er offend ers from the right to  vote is no t with ou t 
prec edent. The cases on which Petiti oner relies generally 
sup port this  int erp ret ati on  and  two  of  them have been 
affirmed by this Court in resp onse  to  its obligato ry appel­
late  ju risd ic tio n. 14 Fincher y. Scott , 352  F.Supp . 117 
(M.D.N.C. 1972), a f fd  mem.,  411 U.S. 961 (19 73), and  
Beacham v. Braterman, 300  F.Supp . 182 (S.D. Ga. 1969), 
a f fd  mem.,  396 U.S. 12 (19 69) .

“A summary affirmance with out opinion in a case within the 
Supreme Court’s obligatory appellate jurisd iction has very little  pre­
cedential significance. (Frankfurt er & Landis, ‘The Business of  the 
Supreme Court at October  Term 1929’ (1930) 44 Harv.L.Rev. 1, 14. 
See also Serrano v. Priest (1971) 5 Cal.3d 584, 616-617, 96 Cal.Rptr. 
601, 624, 487 P.2d 1241.)”  Dillenburg v. Kramer, supra at 1225.
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In Fincher , No rth  Car olin a’s constitut iona l and  sta tu to ry  
provisions disenfranchising prisoners were uph eld . The 
lower cou rt fou nd th at  Sect ion 1 of the  Fo ur teen th  Amend­
me nt mus t be read  in light  of Sec tion  2 which “expressly 
allows the  exclusion of  felons from the  franch ise .” See 
also, Green v. Boa rd o f  Elect ions , supra, and  Beacham v.

# Braterman, supra.

However, well reasoned and  contr ary  au thor ity  exists, 
whose analysis o f cu rre nt  equal protec tio n standa rds  and 
the realit ies of  ex- felon/electo ral  system rela tion ships have 
no t been adequ ate ly answered. See the  decision  o f the  
Cali fornia Supreme Court  in this  case, Ramirez  v. Brow n, 
supra; Ste phens  v. Yeom ans,  327  F.S upp . 1182 (D.N .J.
1970); Dillenburg v. Kramer, supra.

Initia lly, it should  be no ted  th at  ne ith er Fin cher or Beach­
am, nor  Green (wh ich appears  to  be the intelle ctual well- 
spring  of  the  othe r cases) received plenary con sidera tion by 
this  Cou rt. Thus , the y may  be rega rded  as having  “li ttle 
prec edentia l sign ificance,” Dillenburg v. Kramer, supra at 
1225.  Fu rth er,  non e of these cases, as well as oth ers  re­
lied on by Petiti oner,  is as bro ad as Pe titi oner asserts .

• Fincher  dea lt only with the  righ t to  vote o f an inca rcer­
ated fe lo n, 15 whereas  the  pre sen t case involves the voting 
righ ts of  persons who have comp leted the ir sen tence, 
wh eth er on pro ba tion or  in confineme nt and  sub seq uen tly  
on parole. Inso far as it examin ed disenf ranchisem ent  di­
rec tly , rat he r tha n the more extensively discussed pardon  
pow er of  the  Florida  Govern or, Beacham  cite d and  relied

Jurisdictional State ment, Fincher v. Sco tt, supra at 6, 7, 18, 
20. Conversation with Norman B. Smith , counsel for Fincher, De­
cember 17, 1973.
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only  on Green. Similar ly, Green is dist ingu ishable from 
the  ins tant case. Firs t, and mos t sign ificantly , it relied 
on the  rational relatio nsh ip test  which  no longer suffices 
to jus tify  voting res tric tions imposed  on special classes 
or groups of  citizens.  Further, the  precise quest ion  be­
fore the Second  Circ uit was procedural, con cern ing the  
criteria for convening  a three -judge court  to  determ ine  
the const itu tionality  of  cert ain New York  disenfranchise­
men t statutes . Moreover, the  pla int iff  in Green had been 
convicted of  the  type  of  offense which, a centu ry earlier , 
would have been charac teri zed  as rebe llious or sedi tious 
behavior und er Sec tion  2.

Beyond these  differences,  exa minat ion  reveals that the  
lower cou rt opinions in these cases offer litt le analysis as 
to why the ir read ing of  Section 2 was proper . Indeed, 
such analysis reveals that  the re are alte rnative  readings 
which achieve a fair  and jus t result,  and which com por t 
with  the  rules of  Co nst itu tional  const ruc tion.

In Fincher v. Sc ot t, supra, the  cursory tre atm en t accord­
ed Section 2 may be laid to that  Co urt’s willingness to 
accept, at face value,  the  mean ing given to  the  proviso 
“except for partic ipa tion in rebe llion , or  othe r crim e” 
almost nine ty-nine years  earlie r in United Sta tes  v. A n­
thony,  24 Fed. Cas. No. 14,459, p. 829 (C.C.N.D.N.Y.  
1873) (criminal proceed ing involving the  defense of  an 
asserted Const itu tional  right  to vote for wom en citizens). 
However, in An th on y,  the  court  discussed the  mean ing of  
Section 2 in even more summary fashion tha n Fincher,  
using it only  to  demo nst rate that  the  Sect ion assumed the  
right of  state s to  deny the  vote  to  cert ain classes of  citi­
zens:
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“This view is assumed in the second section of 
the fourteenth  amendment which enacts, that, if 
the right to vote for federal officers is denied by 

< any state to any of the male inhabitan ts of such
state, except for crime, the basis of representa­
tion of such state shall be reduced in a propor- 

* tion specified. Not only does this section assume
that the right of male inhabitants  to vote was 
the especial object of its protect ion, but it as­
sumes and admits the right of a state notwi th­
standing the existence of that  clause under 
which the defendant claims to the contrary , to 
deny to classes or portions of  the male inhabi­
tants the right to vote which is allowed to other 
male inhabitants. The regulation of the suffrage 
is thereby conceded to the states as a state ’s 
right.” United States v. Anthony, supra at 
831. (Emphasis added)

Likewise, in Green v. Board o f Elections, supra, analysis 
of Section 2 is absent.

In sum, the exact meaning of the proviso in question 
has never been considered by the courts which purported 
to construe its meaning. Rather, the exclusionary interpre- 

„ tation was assumed without the scrutiny of legislative his­
tory and contextual significance merited by an issue of 
this magnitude.
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III. ACTIONS TAKEN BY THOSE CONCERNED WITH 
CRIMINAL JUSTICE, RECENT STATE LEGISLATIVE 
ACTIVITY, AND POSITIONS ADOPTED BY GROUPS 
CONCERNED WITH THE ELECTORAL PROCESS, 
CONFIRM THAT THERE IS NO JUSTIFICATION 
FOR DENYING FORMER FELONS THEIR FUNDA­
MENTAL RIGHT TO VOTE

The Const itu tion is a living doc um ent tha t, historically , 
has enabled this Court  to  mainta in a pro per balance be­
twee n fund ame ntal  changes in ou r soc iety  and its ins titu ­
tions, and tradit ion al legal concepts. Nowhere  has this 
flex ibili ty been more con sist ent ly demo nst rated tha n in 
the  conte xt of  vot ing rights.

“. . . the  Equal Pro tec tion Clause is no t 
shackled to  the pol itica l the ory  of  a partic u­
lar era. In determ inin g wha t lines are un­
con stit utionally  discrim ina tory , we have 
never been con fine d to  historic  notions of  
equality  . . . Notion s of  what const itu tes  
equal tre atm en t for  purposes  of  the  Equal  
Protect ion clause  do change .” Harper v.
Virginia Board o f  Elect ions,  supra at 669 .

Thus,  when faced wi th sta te class ifica tions that  seek to 
disenfranchise selec ted groups of  citizens, it beco mes  cru­
cial that this Cou rt examine the  rationa le beh ind the  ex­
clusion, and wh eth er the rationa le reta ins validity  in modem  
socie ty.

In its origins, penolog y stressed the  need to  impose severe 
physical pena lties  on lawbreake rs. Severe penalties were 
deemed necessa ry for  society  to achieve re tribu tio n for 
the  wrongful act and  to  de ter  oth ers  from com mit ting
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similar offenses.16 So also was the imposition of various 
civil disabilities, collectively known as “civil death” pro­
visions, thought to be an effective means of punishment.

These theories of  crime and punishment were carried 
over to this country with the colonists, and although our 
Constitution prohibited certain of the more drastic penalties 
for commission of crime ,17 the penalty of “civil death” 
persisted. The penal philosophy which gave life to such 
onerous sanctions remained virtually unchallenged until the 
last half of the nineteenth century when a meeting of the 
National Congress on Penitentiary and Reformatory Disci­
pline (now the American Correctional Association) adopted 
an historic Declaration of Principles. It was asserted among 
other things that:

“The supreme aim of prison discipline is the 
reformation of criminals, not the infliction of 
vindictive suffering.” 18

16 “ . . . The early penal systems were designed for two purposes 

— to exact vengeance on wrongdoers and to deter other potential 
offenders. With those objectives, the penalties had to be brutal  and 
they had to be widely observed, the only limiting facto r being the 
tolerance of  the community.”  Babington, The Power to Silence, 164 
(1968).

See, Art. Ill,  S3 of  the United States  Constitu tion (specifically 
prohibi ting forfeiture and corruptio n of  blood except  during the life 
of  a person convicted of  treason), and the Eighth Amendment  (pro ­
hibiting infliction of  punishments which are “cruel and unusua l”).

18 Art. Ill of  the Declaration of  Principles (187 0), reprinted Ameri­

can Bar Association and Council of  State  Governments, Compendium  
o f M odel Correctional Legislation and Standards, X-65 (197 2).
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Gradually , increasing ly num bers of exp erts and  adm in­
istr ato rs in the  field o f cor rection s have embraced  this 
policy as the  mos t prom ising  means of  dealing with crime  
and  reducing rec idivism .19 Today such  acc eptanc e is 
almost universal. The underly ing phi losophy has also 
been  endorsed by the  na tio n’s highest elec ted officia ls:

“ Locking a convict  up is no t enou gh. We mus t 
also offer him the keys of  edu cat ion , of re­
habilita tion , of  useful training , of hop e — the 
keys he must have to open the  gates to  a life 
of  freedom and dig nity.” 20

The emphasis  of  ou r na tio n’s cor rec tional  prog rams like­
wise reflec ts the  view that , while pun ishme nt may be a 
necessary evil of  the  cor rec tional  process, the  goal of  re­
hab ilita tion  of  offend ers  should be param ount.  The wide 
range of  programs  and  metho ds of  tre atm en t now flou r­
ishing either within , or as an ad jun ct to,  the  cor rect ional 
process,  bears witness to this  view. Although prob lems 
of  implementa tion and  inadeq uate resources are qui te real, 
voca tional train ing, counselling, and  tre atm en t for alcohol 
and drug add icti on are today considered an integral  part 
of  the  prison  regimen. Similarly , increased reliance on 
com munity cor rec tional  programs such  as halfway  houses,  
work  release prog rams and pro bation and parole  signals a

19 «‘ . . . The ultimate  goal of  corrections under any theory is 
to make the community safer by reducing the incidence of crime. 
Rehabili tation of  offenders  to prevent their  return to crime is in 
general the most promising way to achieve this end .” President’s 
Commission on Law Enforcement  and Administration  of  Justice,
Task Force Report:  Corrections,  16 (1967).

20 Remarks of  President  Richard M. Nixon, First National Con­
ference on Corrections, Williamsburg, Va., December 6, 1971.
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dramatic departure  from past willingness to segregate even 
harmless offenders from society-at-large.21 There have been 
an increasing realization that  society must either responsibly

* assume the burden of preparing offenders for productive 
citizenship (especially those whose debt has been fully 
paid) or reap a harvest of alienation and despair from

* those it has abandoned.

Despite agreement on the appropriateness of  affirmative 
efforts to rehabilitate and reintegrate offenders into society, 
a number of states, including California, persist in denying 
to former offenders the fundamental right to vote. Virtu­
ally every national group which has examined this question 
has recognized the counterproductive nature of the practice. 
The most recent of these, the National Advisory Commis­
sion on Criminal Justice Standards and Goals, reached a 
similar conclusion:

“Loss of citizenship rights — the right to vote, 
hold public office, and serve on juries — inhibits 
reformative efforts. If corrections is to reinte­
grate an offender into free society, the offender 
must retain all attribu tes of  citizenship. In addi-

* tion, his respect for law and the legal system 
may well depend, in some measure, on his ability 
to participate in that system. Mandatory denials 
of that participation serve no legitimate public 
interes t.” Repor t on Corrections, 593 (1973).

91
National Advisory Commission on Criminal Justice Standards 

and Goals, Report on Corrections (197 3). A variety of  standards 
are relevant, including especially: 2.9 — Rehabilita tion; 2.10 — 
Reten tion and Resto ration  of  Rights; 3.1 — Use of  Diversion; 4.9 — 
Programs for Pretrial Detainees; 5.2 — Sentencing the Nondangerous 
Offender; 6.1 — Comprehensive Classification Systems; 7.1 — De­
velopment Plan for Community-Based Alternatives to Conf inement;
See also Chapters 10 (Probation), 11 (Major Inst itutions), 12 (Parole) 
and 16 (Sta tuto ry Framework of  Correct ions).

30-558 0  - 74 - 6
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Other  groups intr ins ica lly con cern ed with electoral and 
governm enta l processes, such as the  Nat iona l Dem ocra tic 
Par ty 22 and the  Cal iforn ia League of  Women V ot er s,23 
have specif ically  ad op ted  as policy the  pos itio n that re- #
stri ctio ns on the  right to  vote  of  former off end ers  
should  be abol ished. The Pre sid ent’s Commiss ion on 
Law Enforcemen t and  Adminis tra tion of Jus tice  was no *
less expl icit in its 1967 appeal for  res torat ion o f the  fran­
chise to form er offenders.

“There seems to be no jus tif ica tion for  per ­
manen tly depriving  all convicted felons of  
the  vote,  as the  laws in mos t sta tes  prov ide.
The conv icted  pers on may have no strong 
personal intere st in voting, bu t to  be de­
prived of  the  righ t to rep res entat ion  in a 
dem ocratic  soc iety  is an im po rta nt  symb ol.
Moreover, reh abilit ation  might be fur the red  
by encouraging conv icted perso ns to par ­
ticip ate  in society  by exercising the vo te. ” 24

Further,  various model acts  and sugges ted legis lation pro­
pose abolitio n of  res tric tions on ex- offend ers ’ vot ing  rights .
The American Bar Associa tion has approve d legis lation de­
veloped by the  Nat iona l Conference of  Commiss ioners on 
Unifo rm State Laws which would res tore an of fend er ’s *

22 In its Party Platform:  1972, the Democratic  Party endorsed 
“ . . . restorat ion of  civil rights to ex-convicts after completion of  
their sentences, including the right to vote.”
23 “. . . the right to vote should be restored to ex-felons,” Cal­

ifornia League of Women Voters, Policy Statement, February 16,
1972.

President’s Commission on Law Enforcement  and Administ ra­
tion of  Justice, Task Force Report: Corrections, 90 (1967).
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right to vote  upo n his discharge from sentence or if placed 
on probat ion  or paro le. Uni form  A ct on the  Sta tus  o f  Con­
victed  Persons, §§2, 3 (19 65). A simila r pos itio n was in­
corporated by the  American  Law Insti tu te in the  Mo del  
Penal Code:

“§306.3 No twithstanding  any  othe r provision  
of  law, a person  who is con vict ed of a crime 
shall be disqualif ied (1) from  voting in a pri ­
mary or electio n if  and only so long as he is 
com mitted under a sen tence of  im pr iso nm en t.”

Legislatures in a growing numb er of  sta tes  have recognize d 
the  wisdom of  this view and have been moving to elimi­
nate voting res tric tions placed on ex-fe lons.  Four sta tes — 
Arkansas, Maine, Michigan, and Tennessee—now  have no 
res tric tion s while  oth ers  prov ide for aut om atic res toration  
of  voting rights . 25 Such act ion s ref lec t a trend tha t is 
unm istakab le. 26

See Appendix A of  this brief for state law disenfranchisement 
provisions. See Appendix B of  this brie f for provisions respecting 
re-enfranchisement. Nineteen states automatical ly restore civil rights 
upon termination of  imprisonment, parole or probation  while five 
more states and the District of Columbia restore rights after  a fixed 
period of time. Restoring the Ex-Offend er’s Right to Vote: Back­
ground and Development,  11 Am. Crim. L. Rev. 721, 758 and 
n. 215, et seq. California’s procedure (Pet ition er’s brief at pp. 21- 
24 and Appendix A thereof)  is more cumbersome, requiring an appli­
cation, a judic ial proceeding,  and a discretionary determination based 
on no more explicit standard than “rehabil itation and fitness to ex­
ercise all of  the civil and political rights of  citizenship.”

The National Advisory Commission on Criminal Justice Stan­
dards and Goals has called for all states to  enact  by 1975 legislation 
removing all mandatory restric tions on ex-offender civil and political 
rights, including the right to vote and hold public office. Rep ort  on 
Corrections, Standard 16.17 (1973).
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The purpose of  cor rection s has shif ted from one  of 
thoughtless ret aliation  to tha t of  att em pting  to prepare 
the  offend er for  lawfu l par tici pat ion  in soc iety . How­
ever, at the same time tha t millions o f do llars are being sp ent a
to implement this prog ram, with unp rec edented  com mit­
ment of  federal,  sta te,  and local resources to  that  end, 
laws grounded in the  ant iqu ities of penolog y con flic t with *
toda y’s goals of  rehabi lita tion and reinte gra tion. If the 
strength of  dem ocratic  governm ent is tru ly  draw n from 
its collective  citi zen ry,  surely  those who have end ured its 
sanctions deserve also to partic ipa te in its most valued  
enti tlem ents . As de Tocqueville  once no ted :

“There is no more invariable  rule  in the  his­
tory  of  soc iety : the  furth er elec tora l rights  
are ext end ed the greater  is the need  for  ex­
tending the m;  for  af ter  each concession the  
strength  of  dem ocracy  increases, and its  de­
mands increase with its str en gth.”  Dem ocracy  
in America,  57 (Knopf 1956).
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CONCLUSION

For the above reasons, the American Bar Association 
respectfully urges tliis Court to affirm the decision of 
the Supreme Court of California.

Respectfully submitted,

CHESTERFIELD SMITH, President 
RICHARD J. HUGHES 
DANIEL L. SKOLER 
MELVIN T. AXILBUND 
RICHARD C. HAND 
PAUL F. ATTAGUILE 
RALPH H. LOEWENSTEIN

American Bar Association 
1155 East 60th  Street 
Chicago, Illinois

Atto rn ey s fo r Am icu s Curiae

CERTIFICATE OF SERVICE

I, Chesterfield Smith, attorney for amicus, hereby certify 
that 3 copies of this brief were duly served upon attorneys 
for both parties by mail service, postage pre-paid.
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Notes to Tables

215 A laska Const, art. V, § 2 (felonies involving moral tu rp itu de ); A laska St at. § 
15.05.030 (19 71); Akiz.  Const , art V II , § 2; A riz . Rf.v. Sta t. A nn §§ 16-101. 16-921 
(Supp. 1972-1973); A rk. Const , amend. 8, ait . 3, § 1 (enabling prov isi on ): 16-150, 
Con n. G fn . Sta t. A nn . § 9-46 (1967) (except the crime o f non-support);  D el . Const. 
art. V,  § 2 (accompanied by an enabling clause which permits the General Assembly to 
disenfranchise as puni innent fo r cr im e) : D.C. Code A n n . § 1-1102 (Supp. 1973); 
Fla . Const , art. VI . § 4: Fla . Stat. A n n . § 97.041 (Supp. 1973); H aw aii  Const, art.
II , § 2 (Supp. 1971); Hawaii Rev. Sta t. § 716-2 (Supp. 1971); Idaho Const, art. 
VI , § 3 (Supp. 1972): Idaho Code § 34—403 (Supp. 1972); 111. Const, art. 3, § 2; 
I nd. Stat . A nn . § 29-5964 (1964 Replacement):  K an. Const , art. 5, 5 2: K y. Const. § 
145: L a. Const, art. V II , § 1; La. C ons t, art. V II I,  § 6: La. Rev . Sta t. tit . 15. § 572.1 
(Supp 1971); M inn. Const, art. 7, § 2; Mo.  Const, art. 8 § 2; Mo. Rev. Stat. §
I I I ,  021 (Supp. 1973); Mo. Rev. Sta t. § 113.040 (1966) ; M ont. Const, art. IX , § 2; 
Mon t. Rev. Code § 23-2701 (Supp. 1971); N fb . Const, art. VI.  § 2; N eb. Rev. Sta t. 
5 29-112 (19 64); Nfv . Const, art. II . § 1: N.M. Cons t, art. V II , § 1; N.M. Stat. 
A nn . § 40A-29-14  (1964) ; N Y. Election L aw §§ 152, 462 (M cK inney Supp. 1972- 
1973); N.C. Const, art. V I.  § 2 (3 );  N. D.  Cons t, art. V, § 127; N.D.  Cen t. Code § 
16-01-04 (1971 Replacement): Ohio Rev . Code A nn . § 2961.01 (195 4) ; Okla. Const. 
art. I ll ,  § 1 ( “ subject to such exceptions as the legislature may prescribe” );  S.D. Const. 
art. V II , § 8; T fx . Const, art. 6. § 1; T ex . Elec tion Code art. 5.01 (1967 rev. ed .);  
Va. Const , art. II , § 1; Va. Code A n n . § 24.1-42 (Supp. 1972); W. V a. Const, art.
IV , § 1; W. Va. Code A nn . § 3-1 -13  (197 1) ; Wise. Const, art. I ll ,  § 2; Wise. Stat. 
A nn . § 6.03 (19 67); Wvo. Stat. § 6-4 (19 59).

2 1 6 A la . Const. § 182; A la. Code tit.  17, § 15 (195 8) ; Cal. Cons t, art. II , § 1; 
I daho Const, art. VI , 5 3 (Supp. 1972); I nd. Cons t, art. 2, § 8 (enabling pro vis ion ); 
I owa Const , art. 2, § 5; Mo. Const, art. 1, § 2 (enabling  prov isi on ); M d. Rf.v . Stat. 
A nn . art. 33. § 3-4, as amended, ch. 667 (Laws of Md.  of  1972); M in n . Const, art. 
4, § 15 (enab ling provis ion); N.M.  Cons t, art. V II , § 1; N.Y.  Cons t, art. II , § 3; 
Ohio Const , art. V, § 4 (enabling pro vis ion ); R.I . Const, amend. 24, § 4; T en n. Const . 
art. I, 5 5 (enabling provision) {see note 203 supra and accompanying text ); T en n. 
Const, art. IV , § 2 (enabling pro vis ion ); Wash. Cons t, art. 6, § 3; Wise . Const , art. 
I l l ,  S 6 (enab ling provis ion); Wyo. Const , art. 6, § 6.

217  A la . Const. § 182; Ga. Const . § 2-801.
2 ,8  Ala . Const . § 182 ("m urder,  arson, embezzlement, malfeasance in office, larceny, 

receiving stolen property, obtaining property  or money under false pretenses, perju ry, 
subornation of perjury, robbery, assault wi th inten t to rob, burglary, forgery , bribery, 
assault and battery  on the wife, bigamy, liv ing  in adul tery, sodomy, incest, rape, mis­
cegenation, cr ime against nature, . . . any person who shall be convicted as a vagrant or 
tram p. , . . ” );  A la . C ode. t it. 17, § 15 (19 58) (same in substance as cons titut ion) ; Cal . 
Const, a rt. II , § 1 (embezzlement, misappropr iation of public money); Cal. Const, art. 
XX, 5 11 (bribery, perjury, forgery, malfeasance in office, or  other high crimes);  Cal . 
Penal Code §§ 228, 232 (1970) (due lling ); Con n. Cons t, art. VI . 5 3; G a. Const . 
§ 2-801 (embezzlement of public  funds, malfeasance in office, bribery or  larceny); 
I daho Const , art. VI . 5 3 (Supp. 1972) (bigamy, po lygam y);  K an . Con st , art. 5. § 2 
(defrauding the government, br ibe ry); K y . Const. § 145 ( “ such high misdemeanors as 
the general assembly may declare" ); K y. Rev. Stat. § 432.350 (1969)  (state offic ial 
who receives a bribe); K y. Rev. Sta t. § 436.230 (1969) (b rib er y) ; Md. Rev . Sta t. A nn . 
art. 33, 5 3-4, as amended ch. 667 (Laws o f Md. of 1972) (la rcen y) ; M in n . Const . 
art. 4, § 15 (bribery, pe rjury) ; Miss. Con st , art. 12, § 241 (mu rde r, rape, bribery,  theft, 
arson, obtaining money under false pretense, perju ry, forgery,  embezzlement or bigamy); 
Miss. Code § 23-5 -85 (1972) (same in substance as cons titut ion) ; Miss. Cod e/§ 99- 
19-35 (1972) (same in substance as co ns titut ion) ; Mo. Rev . Stat. § 557.490 (1953)
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(perju ry): Mo. Rf.v. Stat. § 559.470 ( 1953) (murder and othe r felonies involving physi­
cal assault):  Mo. Rr.v. Stat. § 560.610 (Supp. 1973) C any person who shall be convicted 
of arson, burglary, robbery or the stealing of any motor vehicle, narcotic drug, horse, 
mare, gelding, colt, filly, mule, dog. ass, sheep, goat, hog, meat cattle, domestic fowl in 
the nighttime, deed, will, court record, anything of the value of fifty dollars or more, or 
anything from a dwelling or from the person. . . .”) : Mo. Rev. Stat. § 561.340 (Supp. 
1973) (false acknowledgment of deed: affixing false jurat, certain felonies dealing with 
forgery and related offenses); Ntv. Const, art. XV, § 3 (duel ling); N.H. Const, pt. 1, 
art. If (bribery): N.J. Const, art. II. § 7 (legislatuie may disenfranchise those convicted 
of “such crimes as it may designate-’): N.Y. Const, art. II, § 3 (bribery):  Onto Const. 
art. V, § 4 (bribery, perju ry); R.I. Const, amend. 24, § 4 (bribery); S.C. Const, art. 
II, § 6 (“persons convicted of burglary, arson, obtaining goods or money under false 
pretenses, perjury, forgery, robbery, bribery, adultery, bigamy, wife-beating, house­
breaking, receiving stolen goods, breach of trust with fraudulent intent, fornication, 
sodomy, incest, assault with intent to ravish, miscegenation, larceny. . . .”) ; S.C. Code 
Ann. § 23-62 (Supp. 1971 ) (same in substance as cons titut ion) : S.C. Code Ann. § 16- 
61 (1962) (duelling); Tf.x. Const, art. 16, § 2 ("bribery, perjury, forgery, or other 
high crimes");  Wts. Const, art. Ill , § 6 (bribery,  larce ny): Wts. Stat. Ann. § 6.03 
(1967) (bribery).

2«»Ala. Const § 182; Ala. Code tit. 17, 5 15 (1958) ; Del. Const, art. V, § 7; Del. 
Code Ann. tit. 15. § 1701 (Non-cum. Supp. 1972); Idaho Const, art. VI, § 3- (Supp. 
1972); Idaho Code § 34-403 (Supp. 1972): II I.  Ann . Stat. ch. 46. § 29A-5 (Sm ith-  
Hurd Supp. 1972) (if sentenced to penit entiary); Ind. Stat. Ann. §§ 29-5908, 29-5964, 
29-5965 (1969 Replacement): Iowa Code § 51.16 (1949) ; Ky. Const. § 145; Ky. Rev. 
Stat. §§ 124.150, 124.190. 160.991 (1971) ; Ml. Const, art. IX (enabling provision); 
Md. Rev. Stat. Ann. art. 33 §§ 3-4, as amended, ch. 667, (Laws of Md. of 1972); Mass. 
Const, amend, art. Ill : Mxss. Gen. Laws ch. 51. 5 1 (Supp. 1973): Mass. Gen. Laws 
ch. 55, § 37 (1958); Mo. Const, art. 8, § 2: Mo. Rev. Stat. § 111.021 (Supp. 1973); 
Mo. Rev. Stat. §5 113.040. 129.420. 129.490, 129.500. 129.920 (1966); N.H. Const. 
pt. I, art. II ; N.Y. Election Law § 152 (McKinney Supp. 1972-1973); N.D. Cent. 
Code § 12-11-06 (1960): Pa. Const, art. VII, § 7 (only disenfranchises for the election 
in which crime committed);  Pa. Stat. Ann. tit. 25. 5 3552 (1963) (only disenfranchises 
for four years); S.C. Const, art. II. § 6; S.C. Code Ann. § 23-62 (Supp. 1971); Utah 
Const, art. IV, § 6, Vt. Const, ch. II. § 51; W. Va. Const, art. IV. § 1; W. 
Va. Code Ann. § 3-1-13 (1971): Wts. Const, art. Il l, § 6 (enabling provis ion); Wts. 
Stat. Ann. § 6.03 (1967).

220 Alaska Stat. § 11.05.070 (1970); Ariz. Rev. Stat. Ann. 5 13-1653; Cal. Penal 
Code § 2600 (1970): Colo. Const, art. VII, § 10; Colo. Rf.v. Stat. Ann. § 49-3- 2 
(Perm. Cum. Supp. 1971); Del. Code Ann. tit. 11, § 4347 (Supp. 1970); Fla. Stat. 
Ann. § 97.041 (Supp. 1973): II I.  Const, art. 3, § 2; Ind. Stat. Ann. § 29-4804 (1969 
Replacement); Ky. Const. § 145: La. Const, art. VIII. § 6: La. Rev. Stat. tit. 18.
58 42, 270.210 (1969); Mich. Const, art. II, § 2; Mo. Const.art. 8. 5 2; Mo. Rev. Stat. 
5 111.021 (Supp. 19/3 ); Mo. Rev. Stat. § 113.040 (1966) ; Mo. Rfv. Stat. § 222.010 
(1962); N.H. Rev. Stat. 607-A (Supp. 1972); N.J. Rev. Stat. Ann. § 19:4-1 (Supp. 
1972-1973): Okla. Stat. Ann. tit. 21. § 65 ( 1968); Ore. Rev. Stat. § 137.240 (1969 
Replacement); S.D. Code 5 23-48-35  (1967) : Utah Code Ann. § 76-1-36 (1953).

2 2 ,Alaska Stat. § 15.05.030 (1971); Ga. Const. § 2-801; II I.  Stat. Ann. ch. 46 
5 3-5 (Smith-Hurd Supp. 1972): Kan. Stat. Ann. § 21-4615 (Supp. 1972); La. Const. 
art. VII, § 1; La. Rev. Stat. § 18: 42 (1969) ; La. Rev. Stat. § 18: 270.210 
(Supp. 1972); Mo. Rev. Seat. § 560.610 (Supp. 1973): N.C. G en. Stat. § 163-55 
(1972); Ore. Const, art. II, § 3; R.I. Gen. Laws Ann . § 13-6-2  (1969) Reenactment).

2 22Ala. Const. § 182; Ala. Code tit. 17. § 15 (1958) ; Ariz. Const, art. VII, § 2; 
Ariz. Rev. Stat. Ann. § 16-101 (Supp. 1972-1973); G a. Const. § 2-801; Idaho Const. 
art. VI, § 3 (Supp. 1972); Idaho Code § 34-403 (Supp. 1972); Kan. Const, art. 5, 5
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2; Ky. Const. § 145; Minn . Const , art. 7, § 2: N eb. Cons t, art.  VI;  N ev. Const, art.
II, § 1; N H Const , pt. 1, art. IE N.D . Const, art. V, § 127; N.D . Cent . Code § 16—
01-0 4 (1971 Replacemen t); S.D. Const , art.  VII, § 8: Utah Cons t, art. IV, § 6; W.
Va. C onst, art. IV, § 1; W. Va. Code Ann . § 3- 1- 13  (1 97 1) : Wts. Const, art.  Il l,  § *
2; Wts. Si At. Ann. § 6.03 (19 67).

22 2 Colo. Const, art. Ill , § 10; Colo. Rev. Stat. Ann . § 49 -3 -2  (Perm.  Cum. Supp.
1971) ; Fla. Stat. Ann . § 940.05 (1973)  (a fte r having served  maximum term of  sen­
tence or  afte r having been gran ted final release by paro le and  probat ion  com mis sion);  i
H awaii Rea. Stat. § 716-5 (Sup p 19 7, ); li t.. Ann . Stat. ch. 38, § 124-2 (Smith-H urd 
Supp. 1972) II I.  Ann. Stat. ch. 46. §§ 3-5 . 29A-5 (Sm ith-Hurd  Supp. 1972) ; Kan.
Stat. Ann. § 22-3722 (Supp. 1972) (upo n discharge from imp risonment  or upon issu­
ance of  “certificate of  discharge” from paro le or  prob at ion) : Minn. Stat. § 609.165 
(1964)  (on expiration of sen tence) : Mont . Const, art.  IV. § 2 (fel ons  may vote upon 
release from conf inement):  N ib . Rev. Stat. § 29-112.01 (19 64) (ui>on satisf action of 
judgment when sentence is o the r than  con finement ); N eb. R ev. Stat. § 29-2264 (Cum.
Supp. 1972) (upon satis factory completio n of  prob ati on ); N eb. Rev. Stat. § 83-1118 
(1971) (upon satisfactory  complet ion of  sentence or  pa ro le);  N.H . Rev. Stat. § 607-A  
(Supp. 1972) (upon "discharge  afte r comp letion of  service of  his sentence or  after 
service under  proba tion or  pa ro le" ); N.J. Rev. Stat. Ann . 5 19:4-1  (Supp. 1972-19 73)
(upon completion  of sentence, paro le or  prob ati on ); N Y. Election  Law § 152 (M c­
Kinney  Supp. 1972-1973) (up on expiration of  maximum  sentence or  discharge from 
parole) ; Ohio Rr.v. Code Ann . § 2967.16 (Supp. 1972) (up on complet ion of  maximum 
term of sentence or  final release by parole au tho rity)  [Legislation to allow suffrage du r­
ing probation , parole and conditio nal pardon is in conference  com mit tee at press time.] ;
Ore. Rev. Stat. § 137.250 (1969 Rep lace ment) (upon final discharge from probation, 
parole , or imp risonment) : S.D. Code § 24 -5 -2  (19 67) (upon discharge from peni ten­
tia ry); S.D. Code § 23 -57-7 (19 67) (upon exp iration of time of  disemeanant ’s sus­
pended  sentence): Wash. Rev. Code Ann . § 9.96.050 (Supp. 1972) (upon orde r of  final 
discharge which shall not occur within a perio d of  one year from  the date of  conditional 
discharge); 51 Op. W. Va. Att’y G en . 182 (19 65) (co nst ruing W. Va. Const. IV, § 1 
not  to  prohibi t a convic ted person from voting  after com plet ion of  sen ten ce) ; Wts. Stat.
Ann . § 57.078 (Supp.  1972-1973) (by serving ou t term  of  imp risonment  or otherwise 
satisfying the judgment against him); Wyo. Stat. Ann . § 7-311 (19 57) (certificate of 
discharge restores all rights ). ”

22 4 The states in this category restore the righ t to vote for all disenfran chised offenders 
af ter  a determ inate period of  time. Thus,  no offender in these  states is disenfranchised 
permanently.

Del. Code Ann . tit. 11, § 4347 (Supp. 1970): D.C.  Code Ann . § 1-1102 (Supp. •
1973) (five years after discharge from incarce ration:  three years af ter  discharge if, upon  
application,  the Superior Court of  the Dist rict of  Columb ia certifie s ex-offender’s good 
conduct to Board of  Ele ctio n):  Ind. Stat. Ann . § 29- 596 4 (1969 Replacem ent)  (persons  
convic ted of felonies “shall be disen franchised  for  any determ ina te pe rio d" ); Ind. Stat.
Ann . § 29-5964 (1969  Rep lacemen t) (misdemeana nts  “shal l be disenfranchised for  
any determinate  period not to exceed five years” ); Me. Const, art . IX (enabling power 
to disenfranchise for  up to 10 ye ars ): Mass. G en . Laws ch. 55. § 37 (1958)  (disen ­
franchisem ent for three  years following date of  convict ion ); N.C. G en . Stat. § 13-1 
(Supp. 1971)(two years after release by Depar tment  of  Correc tions, if no intervening 
convict ions ); Pa. Const, art. VII,  § 7 (con vict ion for elec tion  crime  disenfranch ises for  
election in question): Pa. Stat. Ann . tit. 25. 5 3552 ( 1963) (fou r years afte r convict ion 
for  election crime); Vt. Const , ch. II. § 51 (con vict ion for  elec tion  crime dise nfran­
chises for election in quest ion).

2 2 5 The states included in this c^Jegory disenfranchise some offenders for  determinate 
periods of time and others perm anently . Listed below are the provisions which state the 
fixed time period for restorat ion of  voting  rights.
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Del. Const, art. V, § 7; D u . Co ot  Ann. tit. 15, § 1701 (Supp. 1970) (10 years 
after conviction and sentence for election crimes);  Iowa Code 5 51.16 (1949 ) (judges 
and clerks convicted of election offenses are disenfranchised for five years); Ky. Rev. 
Stat. §5 160.991, 432.350 ( 1971 );  Mo. Ri.v. Stat. § 129.920 (1966) (10 year disen­
franchisement for "corrupt registration" of vote rs).

226 Alaska Const, art. Ill, § 21; A laska Stat. § 33.20.070 (1971); Ariz. Const, art. 
V, § 5; Ariz. Rr v. Stat. Ann. § 31-443 (1956) ; Ark. C onst, art. 6. § 18; Ark. Stat. Ann . 
§ 12-300(m) (1968); Cal. Const, ail.  V, § 8 (no pardon may be granted to anyone 
twice convicted of a felony except on recommendation of California Supreme Court,  
four judges concurring); Cal. Penal Code §§ 4852.17, 4853 (West 1970); C oio . Const. 
art. IV, § 8; Dll. Const, art. VII, § 1 (upon recommendation of Board of Pardons); 
Fla. Const, art. 4, § 8 (1968 Revision) (with approval of three members of cab inet ); 
Fla. Stat. Ann. § 940.01 (Supp. 1973) (with approval  of three members of cab inet ); 
Hawaii Const, art. IV, § 5 (Supp. 1971); Idaho Code § 20-24 0 (Supp. 1972); II I.  
Stat. Ann. ch. 108. § 49 (1952); Ind. Const, art. V, § 17; Iowa Const, art. 4, § 16; 
Iowa Code Ann. 5 248.12 (1969); Kan. Const, a rt. 1, § 7; Kan. Stat. Ann . § 22-3701 
(Supp. 1972); Ky. Const. §§ 77, 145; La. Const, art. 5. 5 10 (upon written recom­
mendation of lieutenant governor, attorney general, or presiding judge of court  of con­
viction; written recommendation requirement waived for first felony offenders);  Me. 
Const, art. V, § 11 ("with the advice and consent of the Council. . . .” ); Mo. Const. 
art. II, § 20; Mo. Rev. Stat. Ann. art. 41, § 118 (19 71) ; Md. Rf.v. Stat. Ann . art. 33, 
3-4, as amended, ch. 667 Laws of Md. of 1972; Mass. Const, pt. 2, ch. 2, § 1, art. 7 
(with advice of council; general court may pi escribe pardon terms in felony cases); 
Mass. Gen. Laws ch. 127, § 152 (Supp. 1973) (public hearing required in felony cases); 
Mich. Const, art. V, § 14; Minn. Const, art. V, § 4 (in conjunction with Board of 
Pardons); Mo. Const, art. 4, § 7; Mo. Rev. Stat. 5 222.030 (1962); Mo. Rfv. Stat. 
5 560.610 (Supp. 1973); Mont. Const, art. VII. § 9 (advised by Board of Pard ons); 
Nev, Const, art. V, § 13; Nev. Const, art V, § 14 (in conjunction with Attorney Gen­
eral anJ justices of Supreme Court ); N J.  Rev. Stat. Ann. § 2A:167-5 (19 71) ; N.M. 
Const, art. V, § 6; N.M. Stat. Ann. §§ 40A-29-14, 21 (1964) ; N.Y. Const, art. 4, 
5 4; N.C. Const, art . Ill,  § 5(6 ); N.D. Const, a rt. Ill , § 76 (in conjunction with Board 
of Pardon); Ohio Const, art. Ill , § 11; Okla. Const, art. 6, § 10 (upon recommenda­
tion of majority of Pardon and Parole Board);  Okla. Stat. Ann. tit. 57, §5 332, 345 
(1969) ; Ore. Const, art. V, § 14; Pa. Const, art. IV, § 9 (only upon recommendation 
in writing of  majority of Board of Pard ons) ; Pa. Stat. Ann. tit. 19, 5 893 (1964) (fu l­
fillment o f sentence equivalent to pardon ); R.I. Const, amend. 2 (with advice and con­
sent of Senate); S.D. Const, art. IV, § 5; S.D. Code § 23-59-1 (1967) (“only  upon 
recommendation in writing of the board of pardons and paroles”) ; Tenn. Const, art. 
3, 5 6; T enn. Code. Ann. § 40-3501 (1955) ; Tex. Const, art. 4, § 11 (upon written 
recommendation of majority of Board of Pardons  and Paro les);  T ex. Code Crim . Proc. 
art. 48.01 (1966 Revision) (upon written recommendation of majority of Board of 
Pardons and Paroles): Vt. Const, ch. II, § 20; Va. Const, art. V, 5 12; Wash. Const. 
art. 3, §5 9, II ; Wash. Rlv. Codl Ann. §5 9.95.160, 9.96.010 (1963); W. Va. Const. 
art. VII, § 11; W. Va. Code Ann. § 5-1 -16  (1971) ; Wis. Const, art. 5. § 6; Wyo. 
Const, art. 4, § 5; W yo. Stat. Ann . § 7-386 (195 9).

227 Ala. Const, amend. 38; Ala. Code tit. 42, § I (1958 ) (by State Board of Pardons  
and Paroles) ; Ariz. Rev. Stat. Ann. 55 13-1742 to 1745 (Supp. 1972-1973) (within 
judicial discretion); Cal. Penal Code § 1203.4 (West 1970); Conn. Gen. Stat. Ann . 
55 9-47, 48 (by Commission on Forfeited Righ ts); DC. Code Ann. 5 1-220 (Supp. V,
1972) (by Commissioners of the District of Columb ia); Fla. Stat. Ann. § 940.05 (Supp.
1973) (by Board of Pardons); Ga. Const. § 2-3011 (by State Board of Pardons  and 
Paroles); Ga. Code Ann. § 27-2701 (1972 Revision) (by State Board of Pardons and 
Paroles); Ga. Code Ann. § 77-528 (1964 Revision) (describes effect of  pard on) ; Idaho 
Const, art. IV , § 7 (by Board of Paroles); Miss. Const, art. 12, § 253 (by the legis-
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laiure); M:ss. Code 5 2503.5 ( 1957) (if honorably discharged from certain military 
service); Mo. Rrv. Stat. § 216.355 (1962) (by Board of Prob ation); Nfb. Const, art. 
IV, § 13 (by Board of Pardons); Neb. Rev. Stat. § 29-112  (1964 ) (by Board of Par- 
dons); Nev. Rev. Stat. § 213.155 (1968) (Parole Board may restore citizenship upon 
expiration of parole ); N.l l. Const, pi. 1, art. 11 (by Supreme Co urt ); N.D. Cent. Code 
§§ 12-55-05, 12-55-24 ( 1960) (by Board of Pard ons); R.I. Const, amend. 25, 5 4 
(‘‘[no] person convicted of bribery, or of any crime deemed infamous at common law. 
[shall] be permitted to exercise [the franchise] until he be expressly restored thereto by 
act of the general assembly” ); S C. Const, art. IV, § 11 (by Probation, Parole and 
Pardon Board); Tenn. Code Ann . § 40-3701 (1955) (by the Circuit Cou rt); Utah 
Const, art. VII, 5 12 (by Board of Pardons) ; Utah Code Ann . 5 77-62 -3 (1953) 
(duties of Board of Pardons) .
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[The pa mph let  re fe rre d to at  p. 31 follows:]

PARTV

LOSS AND RESTORATION 
OF CIVIL RIGHTS

P A R T  V  C O M M E N T A R Y

The model acts in this  par t deal wi th civi l and collatera l disab ilities  attendant  on 
conviction or imprisonment of  offenders. They range from pronouncements on status 
through provision fo r restora tion of rights and complete annulment of  the convict ion 
record.  Their subject matter  has assumed increasing importance through public unde r­
standing of  the harm ful effe ct of  unwarranted disab ilities  on the rehabili tative adjust­
ment and comm unity rein tegration of  the ex-offender.

Present law on the status of convic ted persons is uncertain  and uneven. Some 
states retain concepts of  "c iv il death " and loss of civil  rights  by statute, thus 
perpetua ting pun itive  policies derived from early common law which made a convicted 
person an outcast of  society. In othe r states, sta tutory  provis ions are not clear and 
how much of  the old doct rines  survive is le ft in doubt . Not only is there confusion as 
to wh at rights are lost or retained,  but  the duratio n of  deprivation and the methods of  
restora tion (or lack thereo f) vary widely . Finally , the impact of  a convict ion in one 

state or in a federal court in ano ther state is often unsettled.
The model acts refle ct the trend tow ard  maximum  retent ion of  civi l rights, 

restoration of  those suspended during periods of con finement or other correctional  
supervision, and mit iga tion of the adverse consequences of  a crim ina l record fo r the 
retu rnin g offender.

Un ifo rm  Act on Status o f C onv icted Persons

The Un iform Ac t on Status of Convicted Persons seeks to discard common law 
concepts of  civil  death and disab ility , and in the absence of  specific sta tutory  disquali­
fica tions, aff irms tha t the convicted offender  retains "a ll of  his rights,  po litica l, 
personal, civ il or otherw ise."

Promulgated in 1968 by the  National Conference of Commissioners on Un iform 
State Laws, the Uniform Act  fir st  delineates rights forfe ited as the result of  a felony 
conv ict ion  and defines the duration of such for fe itu re. The Ac t imposes and l im its  i tsel f 
to  tw o general disqualif icat ions fo r felons -  the righ t to  vote in an elec tion and the right 
to  become a candidate fo r or hold public office.  These deprivat ions are not  absolute, 
however, since offenders whose sentence has been suspended, w ith  or with ou t probat ion, 
or who are placed on parole may exercise the righ t to  vote. No o the r for fe itu re  or loss o f 
rights is provided fo r -  in fact , all other rights are specifically protected by the Ac t. 
Moreover,  discharge effects a to ta l resto ration of  rights  and the Act  provides fo r pro- 
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cedures which  will spe cifical ly and off icia lly cer tify  to the restoration of rights to vote 
and to hold publi c office .

Those fami liar with the diff icu ltie s ex-offe nders encounter in returning to society 
have argued that the annulment or rescinding of a convic tion  record may be necessary to 
enable conv icts fu lly  to re-enter the com munity . The  Unifo rm Ac t makes no provision 
of this kind and also specifies  that the Ac t in no way limits (i) the acti vity  of penal 
off icia ls in dealing with  prisoners, (ii)  liab ilities to third  parties growin g out of crimin al 
con duct and (iii ) perhaps most signifi can tly , other statutes exc luding convicted persons »
from designated professions, public offices , licenses, and citizensh ip activities. In t his last 
respect, the Uniform Act must be read against other statu tory  disab ilities in assessing the 
offen der's  true civil  status and would  seem, to that exten t, handicapped as a restorative 
device.

Model Pena l Co de -A rt ic le  on Los s and  Rest orat ion o f Rights Inc ide nt  to Convic tion  
or Imp riso nment

The Model Penal Code artic le is somewhat more comprehensive than the Unifo rm 
Act . It too abandons common law disab ilities  and recognizes onl y those disquali fica ­
tions  imposed by constitutio n, crim inal statute, or the judgm ent and sentence of the 
court  (in the latter case, only  when the crime is reasonably related to compe tency to 
exercise the deprived right or privile ge).

There  are s pecif ic provi sions  for forfe iture  of public offic e (fe lony or malfeasance 
offenses, or special statut ory disq ual ifica tion s), votin g rights (on ly while imprisoned) , 
and jur y duty  (unt il satisf actio n of sentence). Offender status while  in confinemen t is 
spelled out in sections retaining capa city to test ify in legal proceedings and the right to 
appointmen t of agents or trustees to safeguard econo mic and 'pro perty interests.

Fin ally, and going beyond the Uniform Ac t, the Code permits courts to enter 
orders that the criminal judgm ent shall not const itute  a convict ion "for  the purpose of 
any disqualif ication or disa bili ty imposed by law”  (i) at time of sentencing for  
you thful offenders, (ii)  after satisf actio n of a suspended sentence or discharge from 
probation or parole, or (iii ) on completion of an imprisonment sentence followed by 
two years of good cond uct. Th is status, when granted, lasts so long as the ex-offe nder 
is not convi cted of another crime. Orders removing disq uali fication s are stipulated as •
having prospective operation on ly,  not affecting third  party liabilities, not precluding 
proof  of conv ictio n for impeac hment  purposes, and not precluding consideration of the 
convict ion in discretionary actio ns by offi cial  agencies assessing the offender's compe- *
tency to exercise a particular  right  or privilege (apparently  inclusive of trade licensing 
and pub lic emplo yment  reviews). The  order does not have an expungement  effect, i.e., 
does not jus tify  the offender in stating he was not convic ted of a crime with out 
referring to the order.
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Mode l A ct  to Au thor ize  Courts to A nn ul  R eco rds  o f Convi ction

The  National Coun cil on Crime  and Del inquency's  model annulment act, released 

in 1962, goes beyond the Uniform  Ac t and Model Penal Code provisions . Broad in 
scope and brief in language, it autho rizes  the cour t of con vict ion  to annul, cancel and 

rescind a conv ictio n record upon find ings of rehabilitat ive value and consiste ncy with 

public  welfare. The  annulm ent order operates to restore all civil  rights lost or 

« suspended by virtue of the con vict ion  or sentence. No time limits are imposed and the
cour t may act immediately on discharge from probation , parole or impris onme nt or at 

any time thereafter on judi cial  discretion.
The  NC CD  annulment act has no provis ions relating  to civil  rights or disabi lities

* during  imprisonment and thus should not be regarded as a substi tute for  Unifo rm Ac t 

or Model Penal Code provis ions in that  area.

National Com miss ion on Refor m o f Federal  Cr im ina l Law s -  Code Chap ter on 
Dis qua lific atio n from  Off ice  and Oth er Colla tera l Cons eque nces  o f Co nvi ction

Althou gh relating to the federal criminal system only , certain alternativ es 
presented in this model enactment were deemed wor thy of comparison with the other 

acts on offen der civil  disabil ities. These  include  (i) author ity for  the court, at time o f  
sentenc ing  (or any point thereafter) , to exp lici tly  order removal of disquali ficat ions  

imposed by law effective  upon satis faction of sentence and (ii)  provis ion for  automatic 

termination of all disabi lities  after completion of sentence (assuming no intervening 

con vict ions ).
Thu s the pattern of the proposed Federal Code is limited forfe iture  and disqu ali­

fica tion  from  federal offic e and organ izatio nal fun ctio ns (for speci fied crimes and 

mos tly discr etion ary with the cou rt),  automatic restoration of rights after a specified  
period of years from the end of a sentence (if  there is no convict ion showing  a return 
to crim e), and discretionary restora tion, either by decision at sentenc ing or upon 

app licat ion by the offender anytime  thereafter. The  reservations applic able to removal 

action  (i.e., situations  permitting  referral to the original con vict ion)  largely  fol low  the

• provis ions of the Model Penal Code.

* # *

e
The  model acts in this section  all stress the value of preserving -  to the 

maximum  feasible extent  -  civ il rights  and privileges during incarcerat ion. Th ey  also 

provide, in vary ing degrees and ways, for the restoration of civil  rights upon discharge. 

The ir thrust is rehabilitative  in nature, premised on the social  value of fac ilita ting  an
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offender's  re-entry to normal life , and they  should not be overlooked in general 
correctional code revision efforts . The next few years should show marked legislative 
activ ity in this  area as well as the avai labil ity of new model enactments.2 0

*

20See, fo r example, model legisla tion and analyses emphasizing offender employment  dis­
abi lities contained in The Closed Door: The Ef fect  o f a Cr imina l Record on Em ploym ent wi th State 
and Loc al Agencies, Georgetown Univers ity Ins titu te of  Crim ina l Law and Procedure, 252 pp. (1972), 
and Removing Offend er Em plo ym ent Restrict ions — A  Handbook on Remedial Legisla tion and Other 
Techniques fo r Removing Fo rmal Em ployment Restrict ions  C onfronting  Ex-Offenders, Amer ican Bar 
Assoc iation Nationa l Clearinghouse on Offender  Employment  Restrictions, 19 pp. plus appendices 
(1972).
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UNIFORM ACT

O N  STATUS O r  CO NV ICTED PERSONS

National Conference of  Commissioners 
on Un iform State Laws

1965

CONTENTS

Sect io n 1. D e fi n i t io n

Sect io n 2. R ig hts  Lost

Section 3. R ig hts  Ret ai ne d by C onv ic te d Person

Section 4. Sa vin gs P ro v is io n s

Sect io n 5. C e r t if ic a te  o f  D isch ar ge

Section 6. U n if o rm it y  o f  In te rp re ta t io n

Sect io n 7. S hort  T i t le

Sect io n 8. S e v e ra b il it y

Sect io n 9. Repeal

Sect io n 10. Time o f  Tak ing E ff e c t

Reprinted with the permission of the National 
Conference on Commissioners of Uniform State 
Laws.
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UNIFORM ACT ON STATUS OF CONVICTED PERSONS

1 Section 1. [Definition.] In this Act, “fe lony” means:
2 (1) a crime committed against the laws of this state  or of
3 the federal government for which a sentence of [death or] im-
4 prisonment in a prison or penitentiary is imposed; or
5 (2) a crime committed against  the laws of another state  for
6 which a sentence of death or imprisonment in a prison or peni-
7 tentiary is imposed, if the act would permit a sentence of [death
8 or] imprisonment in a prison or penitent iary in this state  had
9 it been committed in this state.

1 Section 2. [Rights Lost.] (a) A person sentenced for a felony,
2 from the time of his sentence until his final discharge, may not:
3 (1) vote in an election, but if execution of sentence is sus-
4 pended with or without the defendant being placed on probation
5 or he is paroled after commitment to imprisonment, he may vote
6 during the period of the suspension or parole; or
7 (2) become a candidate  for or hold public office.
8 (b) A public office held at the time of sentence is forfeited as of
9 the date of the sentence if the sentence is in this state, or, if the

10 sentence is in another state  or in a federal court, as of the  date a
11 certification of the sentence from the sentencing court is filed in
12 the office of [Secretary of State] who shall receive and file it as
13 a public document. An appeal or other proceeding taken  to set
14 aside or otherwise nullify the conviction or sentence does not affect
15 the application of this section, but if the conviction is reversed the
16 defendant shall be restored to any public office forfeited under this
17 Act from the time of the reversal and shall be entitled to the
18 emoluments thereof from the time of the forfeiture.

*

1 Section 3. [Rights Retained by Convicted Person.] Except
2 as otherwise provided by this Act [or by the Constitution of this
3 Stat e], a person convicted of a crime does not suffer civil death
4 or corruption of blood or sustain loss of civil rights or forfeiture
5 of estate or property, but retains all of his rights, political, per-
6 sonal, civil, and otherwise, including the  right to hold public office
7 or employment, to  vote, to hold, receive, and transfer property, to
8 enter into contracts, to sue and be sued, and to hold offices of pri-
9 vate  t rust  in accordance with law.
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Section 4. [Savings Provisions.]
(a) This Act does not affect the power of a court, otherwise 

given by law to impose sentence or to suspend imposition or execu­
tion of sentence on any conditions, or to impose conditions of 
probation, or the power of the [paroling authority] to impose 
conditions of parole.

(b) This Act does not deprive or restrict the authority  and 
powers of officials of a penal institution or other penal facility, 
otherwise provided by law, for the administration of the inst itu­
tion or facility or for the control of the conduct and conditions 
of confinement of a convicted person in their custody.

(c) This Act does not affect the qualifications or disqualifica­
tions otherwise required or imposed by law for a designated office, 
public or private, or to serve as a juror or to vote or for any 
designated profession, trus t, or position, or for any designated 
license or privilege conferred by public authority .

(d) This Act does not affect the rights of others arising out of 
the conviction or out of the conduct on which the conviction is 
based and not dependent upon the doctrines of civil death, the 
loss of civil rights, the forfeiture of estate,  or corruption of blood.

(e) This Act does not affect laws governing rights of inheritance 
of a murderer  from his victim.

Section 5. [Certificate of Discharge.]
(a) If the sentence was in this state, the order, certificate, or 

other instrument of discharge, given to a person sentenced for a 
felony upon his discharge af ter completion of service of his sentence 
or afte r service under probation or parole, shall state that the 
defendant’s rights to vote and to hold any future public office, of 
which he was deprived by this Act, are thereby restored and tha t 
he suffers no other disability  by virtue of his conviction and 
sentence except as otherwise provided by this Act. A copy of the 
order or other instrument of discharge shall be filed with the clerk 
of the court of conviction.

(b) If the sentence was in another state  or in a federal court 
and the convicted person has similarly been discharged by the 
appropriate authorities, the [Governor, Commissioner of Correc­
tions, Adult Authority, etc.] of this state, upon application and 
proof of the discharge in such form as the [Governor, Commis­
sioner of Corrections, Adult Authority , etc.] may require, shall 
issue a certificate stating tha t such rights have been restored to 
him under the laws of this state.

(c) If another state  having a similar Act issues its certificate of 
discharge to a convicted person stating tha t the defendant’s rights
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[Uniform Act - Status of Convicted Persons]
22 have  been restored, the righ ts of which he was deprived in this
23 sta te under this Act are restored to him in this  stat e.

1 Section 6. [Uniform ity of Interpretation.] This Act shall be
2 so construed as to effectuate its general purpose to make uniform
3 the  law of those sta tes  which enac t it.

1 Section 7. [Short Title .] This  Act m ay be cited as th e Uniform
2 Act on Sta tus  of Convic ted Persons.

1 Section 8. [Severabil ity.]  If any provision of this  Act or the
2 application  thereof to any  person or circumstance is held invalid,
3 the  invalidity does not  affect other provisions or appl icat ions  of
4 the  Act which can be given effect withou t the  invalid provision or
5 application , and to t his  end th e provisions of the Act are severable.

1 Section 9. [Repeal.] The following acts  and pa rts  of acts are
2 repealed:
3 (1)
4 (2)
5 (3)

1 Section 10. [Time of Taking Effect.] This  A ct takes effect —
2 -------------------------------------------- .

v

Compendium V-9



103

MODEL PENAL CODE 

-ARTICLE ON LOSS AN D RESTORATION 

OF RIGHTS INCIDENT TO CO NVICT ION  OR IMPRISONMENT

American Law Institute

1962

*
ART ICLE 306. LOSS AND RESTORATION 
OF RIGHTS INC IDE NT TO CONVICTION 

OR IMPRISO NME NT

306.1. Basis of Disqualification or Disability ...........................................
306.2. Forfeiture of Public Offi ce ................................................................
306.3. Voting and Jur y Se rv ic e....................................................................
306.4. Testimonial Capac ity; Testimony of Prisoners ..............................
306.5. Appointment of Agent,  Attom ey-in -Fact or Trus tee for Prisoner
306.6. Order Removing Disqualifications or Disabil ities; Vacation of

Conviction; Effect  of Order of Removal or Vac at ion...............

Copyright 1962. Reprinted with the permission of the 
American Law Institute.
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ARTICLE 306. LOSS AND RESTORATION OF 
RIGHTS INCIDENT TO CONVICTION 

OR IMPRISONMENT

Section 306.1. Basis of Disqualification or Disability.
(1) No person shall suffer any legal disqualification

or disabil ity because of his conviction of a crime or his *
sentence on such conviction, unless the disqualification or 
disabili ty involves the depriva tion of a right or privilege 
which is:

(a) necessarily incident to execution of the sen­
tence of the Court; or

(b) provided by the Constitution or the Code; or
(c) provided by a statute other than  the Code, 

when the conviction is of a crime defined by such 
statu te; or

(d) provided by the judgment, order or regula ­
tion of a court, agency or official exercising a juri s­
diction conferred by law, or by the statu te defining 
such jurisdiction, when the commission of the crime 
or the conviction or the sentence is reasonably related 
to the competency of the individua l to exercise the 
righ t or privilege of which he is deprived.
(2) Proof of a conviction as relevant evidence upon 

the tria l or determination of any issue, or for the purpose 
of impeaching the convicted person as a witness is not a 
disqualification or disability within  the meaning of this 
Article.

Section 306.2. Forfeiture of Public Office.

A person holding any public office who is convicted of 
a crime shall forfeit  such office if:
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(1) he is convicted under the laws of this State of 
a felony or under the laws of another jurisdiction of a 
crime which, i f committed within this State, would be a 
felony; or

(2) he is convicted of a crime involving malfea­
sance in such office, or dishonesty; or

(3) the Constitution or a statu te other than the 
Code so provides.

Section 306.3. Voting and Ju ry Service.

Notwithstanding any other provision of law, a  person 
who is convicted of a crime shal l be disqualified

(1) from voting in a primary or election if and 
only so long as he is committed under  a sentence of 
imprisonment; and

(2) from serving as a juror until  he has satisfied 
his sentence.

Section 306.4. Testimonial Capacity; Testimony of Pri s­
oners.

(1) Notwithstanding any other provision of law, the 
fact tha t a person has been convicted of a crime or that he 
is under sentence therefor, whether of imprisonment or 
otherwise, does not render him incompetent to testify in a 
legal proceeding.

(2) Upon the order of the ----------------  Court, the
Warden or other admin istrative head of an institution in 
which a prisoner is confined shal l arrange  for the produc­
tion of the  prisoner to  tes tify at the place designated in the 
order. Such o rder shall be issued whenever the Court is 
satisfied tha t the testimony of the prisoner is required  in 
a judicial or administrative proceeding and tha t the ends 
of justice can not be satisfied by taking his deposition at 
the institu tion where he is confined.
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[Model Penal Code - Loss o f R ig hts ]

(3) Subject to regulations of the Department of Cor­
rection as to institu tions subject to its jurisdiction, the 
Warden or other administrative head of an insti tution in 
which a prisoner is confined may, in his discretion, permit 
the prisoner to leave the institution, either alone or in the
custody of an officer, for the purpose of testifying1 in a L

legal proceeding in which he is a par ty or has been called 
as a witness. In gran ting  such permission, the Warden 
or administ rative head may require tha t the prisoner or *
party calling him to test ify defray the reasonable costs of 
providing for his custody while absent from the insti­
tution.

(4) Subject to regulations of the Department of Cor­
rection as to institutions subject to its jurisdiction, the 
Warden  or other administra tive head of an institu tion in 
which a prisoner is confined shall permi t the prisoner to 
give testimony by deposition or in response to interroga­
tories, when such testimony is desired in a legal proceeding, 
and shall make sui table arrangements to facilitate the tak ­
ing of such deposition in the institution.

Section 306.5. Appointment of Agent, Attorney-in-Fact or 
Trustee for Prisoner.

(1) A person confined under a sentence of imprison­
ment shall have the same righ t to appoint an agent, at ­
torney-in-fact or tru stee to act in his behalf w ith respect to
his property or economic interests  as if he were not so •
confined.

(2) Upon the application of a person confined or about
to be confined under a sentence of imprisonment, the *
-------------  Court [insert appropriate  court of record] of
the county where the prisoner resided at the time of sen­
tence or where the sentence was imposed may appoint a 
trustee to safeguard  his property  and economic interests 
during the period of his commitment. The trustee shall
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have such power and authority as the Court designates in 
the order of appointment but, unless the order otherwise 
provides, shall have all the power and authority  conferred 
by a general power of attorney.

Section 306.6. Order Removing Disqualifications or Dis­
abilities; Vacation of Conviction; Effect of 
Order of Removal or Vacation.

(1) In the cases specified in this Subsection the Court 
may order  th at so long as the defendant  is not convicted of 
another crime, the judgment shall not thereafter constitute 
a conviction for the purpose of any disqualification or dis­
ability imposed by law because of the conviction of a crime:

(a) in sentencing a young adul t offender to the 
special term provided by Section 6.05(2) or to any 
sentence other than one of imprisonment; or

(b) when the Court has theretofore suspended 
sentence or has sentenced the defendant to be placed 
on probation and the defendant has fully complied 
with the requirements imposed as a condition of such 
order and has satisfied the  sentence; or

(c) when the Court has theretofore sentenced the 
defendant to imprisonment and the defendant  has been 
released on parole, has fully complied with the condi­
tions of parole and has been discharged; or

(d) when the Court has theretofore sentenced the 
defendant, the defendant has fully satisfied the sen­
tence and has since led a law-abiding life for at least 
[two] years.

(2) In the cases specified in this Subsection, the Court 
which sentenced a defendant may enter an order vacating 
the judgment of conviction:

(a) when an offender [a  young adult offender] has 
been discharged  from probation or parole before the 
expiration of the maximum term thereof [; or
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[Model Penal Code - Loss o f R ig hts ]

(b) when a defendant has fully satisfied the  sen­
tence and has since led a law-abiding life for at least 
[five] years] .

(3) An order entered under Subsection (1) or (2) of 
this Section: »

(a) has only prospective operation and does not 
require the restoration of the defendant to any office,
employment or position forfeited or lost in accordance <
with this Article; and

(b) does not preclude proof of the conviction as 
evidence of the commission of the crime, whenever the 
fact of its commission is relevant  to the determination 
of an issue involving the rights or liabilities of some­
one other than the defendant; and

(c) does not preclude consideration of the con­
viction for purposes of sentence if the defendant  sub­
sequently is convicted of another crime; and

(d) does not preclude proof of the conviction as 
evidence of the commission of the crime, whenever the 
fact of its commission is relevant to the exercise of the 
discretion of a court, agency or official authorized to 
pass upon the competency of the defendant to perform 
a function or to exercise a r ight or privilege which such 
court, agency or official is empowered to deny, except 
tha t in such case the court, agency or official shall also 
give due weight to the issuance of the order; and

(e) does not preclude proof of the conviction as •
evidence of the commission of the crime, whenever the
fact of its commission is relevant for the purpose of
impeaching the defendant as a witness, except t ha t the *
issuance of the order may be adduced for the purpose
of his rehabi litation; aDd

(f) does not ju stify  a defendant in s tatin g tha t he 
has not been convicted of a crime, unless he also calls 
attention to the order.
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MODEL ACT TO AUTHORIZE COURTS 

TO AN NU L A RECORD OF CO NV ICTIO N

National Council on Crime and Delinquency 

1962

t

*

Copyright 1962. Reprinted with the permission of the 
National Council on Crime and Delinquency.
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AN ACT
TO  AUTH ORIZ E CO U RTS TO  ANNUL A RE CO RD  OF  

CO NVIC TIO N FO R CER TA IN  PU RP OSE S

1
2
3
4
5
6
7
8 
9

10
11
12
13
14
15
16
17
18
19
20 
21 
22
23
24
25
26
27
28

Be it enacted [et c.]

Th e court in which a conviction of crime has been had 
may, at the time of discharge of  a convicted person from  its 
control, or upon his discharge from imprisonment or parole,  
or at any time thereafter, enter  an order annulling, cance ling, 
and rescinding the record of convic tion and  disposition, when 
in the opinio n of  the court  the order would assist in reh abi lita ­
tion and be consistent with the public welfare. Upon the 
entry o f such order the person aga inst whom the conviction had  
been entered shall be res tored to al l civ il r ights lost o r suspen ded 
by virtue o f the arrest, conviction, or sentence, unless otherwise 
provided in the order , and  shall be treated in all  respects as 
not having been convicted, except that upon conviction of any 
subsequ ent crim e the prior conviction may be considered by 
the court in determ inin g the sentence  to be imposed.

In any app lica tion for employment, license, or other  civil  
right  or  privi lege , or any appearanc e as a w itness, a  person may 
be questioned abo ut prev ious  crim inal  record only in langua ge 
such as the following: “H ave  you ever been arres ted for  or 
convicted of a crime which has not been ann ulled by a court?”

Upo n entry of the order of  ann ulm ent  of conviction, the 
court  shall issue to the person in whose favor  the order has been 
entered  a certif icate  stat ing that  his behavior afte r convic tion 
has warranted the issuan ce of the order, and that its effect 
is to ann ul, cancel, and  rescind the record of conviction and  
disposition.

Nothing in this act shall affect any right of the offender 
to app eal  from  his convic tion or to rely on it in bar of any 
subsequent  proceed ings  for  the same offense.

*

>
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PROPOSED NEW FEDERAL CODE 

SECTION ON DISQ UA LIF ICAT ION FROM OFFICE 

AN D OTHER CO LLAT ER AL  CONSEQUENCES 

OF A CONVICTION

National Commission 
on Reform of  Federal Cr imina l Laws 

1 1971

CONTENTS
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Ch apter  35. Disqua lific ation from Office and Oth er 
Collatera l Consequences  of Convictio n

§ 3501. Disqualification From and Forfeiture of Federal Office.
(1) Disqualification. A person convicted of a crime listed below 

may, as part of the sentence, be disqualified from any, or a spec­
ified, federal position or category thereof for such period as the 
court may determine, but no longer than five years following com­
pletion of any other sentence imposed:

(a) treason (section 1101) and the crimes affecting national 
security defined in sections 1102 to 1105,1107 and 1111 to 1117;

(b) bribery and other crimes of unlawful influence upon 
public affairs and betrayal of public office defined in sections 
1356, 1361 to 1367, 1371 and 1372;

(c) unlawful acts under color of law (section 1521);
(d) felonious thef t under sections 1732 to 1735 or felonious  

fraud under sections 1751 to 1753 and 1756, when the subject 
of the offense was deposited with, entrusted to or otherwise 
under the control of the defendant, in his capacity a s a public 
servant or officer of a national credit insti tution; or

(e) a crime expressly made subject to this sect ion by statute.
(2) Forfeiture. A person convicted o f a crime listed in subsec­

tion (l )( a) or of  bribery (section 1361) shall  forfeit any federal 
position he then holds, and a person convicted of any other crime 
listed in subsection (1) may, as part of  the sentence, be required 
to forfeit such position.

(3) “Federal Position” Defined. In this section “federal posi­
tion” does not include any position for which qualifications or pro­
visions with respect to length of term or procedures for removal 
are prescribed by the Constitution.

§ 3502. Disqualification From Exercising Organization Functions.
An executive officer or other manager of  an organization con­

victed of an offense committed in furtherance of the affairs of 
the organization may, as part of the sentence, be disqualified from 
exercising similar functions in the same or other organizations 
for a period not exceeding five years, if the court finds the scope 
or will fuln ess of his illegal actions make it dangerous for such 
functions to be entrusted to him.
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§ 3503. Ord er Removing Disqualifica tion or Disab ility.
The court  may, in an ord er ente red  as provided in this  section,

relieve the defen dan t of any  o r all  disqualifi cations and disabili­
ties imposed by law as a consequence of conviction. The ord er 
may be made at the  time of sentenc ing:

(a) to be effective at  a  specified time with in five ye ars  if  the 
sentence  is uncondition al discha rge ;

(b) to be effective otherwise  upon the  ce rtification , o r appro­
pri ate  combination of cert ifica tions , of (i)  the clerk of the court  
that  a  fine ha s been paid, (ii) the Probat ion  Office tha t the  de-

> fendan t has sa tis facto rily completed his term  of probation ,
(iii) the Board of Par ole  t ha t the defend ant  has  sa tis fac tor ily  
completed his paro le, or (iv) the Bureau  of Corrections th at  
the defen dan t sat isf ac tor ily  completed a term  in prison on 
conviction of a  misdemeanor fo r which parol e is not autho rized. 

The ord er may be made at  any time af te r sentence if the cou rt 
is satisfied that  the  defend ant  has  sa tis facto rily completed his 
sentence.

§3504. Termination of Disqualification  Af ter  Five Years.
Any disquali fica tion  or disa bili ty imposed by law as a conse­

quence of convict ion terminat es at  the  end of the first  five-year 
period, commencing af te r complet ion of sentence, dur ing  which 
the defend ant  has not been convicted of ano the r crime committed 
subsequen t to the disq ual ifying or disab ling  conviction.

§3505. Effect  of Removal of Disqua lificat ion.
Removal of a disqualif ication or disa bili ty under sections 3503 

* and  3504:
(a) has only  prospective operation and  does not requ ire 

the res toration of the defend ant  to any office, employment or
> position  for fei ted  or lost as a consequence of his convic tion;

(b) does not prec lude  proof  of the convict ion as evidence of 
the commission of the offense, whenever the  fac t of its com­
mission is relevant  to the determinat ion of an issue involving 
the  rig hts  or liab ilities of someone oth er tha n the defen dant;

(c) does not prec lude  cons ideration of the conviction for  
purposes o f sentence  if the defe ndant  subs equent ly is convicted 
of anoth er offense;
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(d ) does not precl ude proof of the convic tion  as  evid ence 
of  t he  commission  of the offen se, whe nev er the fa ct  o f it s com­
mission  is re leva nt  to the exerc ise  of the disc re tio n of  a  co ur t, 
agency or  public  se rv an t au thor ized  to pa ss  upon  th e com­
pe ten cy  of  the de fend an t to pe rfo rm  a fu nc tio n or  to  e xerci se 
a righ t or  privilege  which  s uch co ur t, agency o r public  s er va nt  
is empow ered to deny , bu t in such  case th e co ur t, agency  or  
public se rv an t sh al l als o give  due  we igh t to  the iss ua nc e of 
the or de r un de r sect ion  3503 or th e a pp lic ab ili ty  of  sec tion 3504, 
as  th e case may be;

(e) does no t precl ude proo f of  the convict ion as  e vide nce  of 
th e com mission  of the offense,  whene ver  th e fa ct  of it s com­
mission  is re leva nt  fo r the pu rpose of impeach ing  the de fend ­
an t as  a witnes s, bu t the iss ua nc e of the  or de r un de r sec tion 
3503 or t he  app lic ab ili ty  of  sec tion 3504, as  the case m ay be, may  
be adduced fo r the  pu rpose of  h is reha bi lit at ion.

(f ) does no t apply  to  the fe de ra l dis quali fication , if any, to 
rece ive, pos sess or  su pp ly  a firear m,  de str uc tiv e device or  
am mu nit ion .
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[The information referred to at p. 17 follows:]
U.S. Commission on Civil  R ights,

Washington, D.C., February 1, 1974-
Hon. Robert  Kastenmeier ,
Chairman, Subcommittee on Courts, Civil Liberties and the Adminis tration of 

Justice, House Judic iary  Committee, Washington, D.C.
Dear Mr. Chairman: Please find enclosed a revised  copy of my sta tem ent

before you r Subcommittee on Wednesday, Janu ary 30, regarding H.R . 9020. 
We will respond direc tly to Mr. Cohen in connec tion with his question abo ut the  
racial  implications  of Sta te sta tu tory  and constitu tional provisions which dis­
qualify ex-offenders.

As I mentioned in response to one of your questions, the  Commission has 
recently  begun a Natio nal Prison Project which will focus on the  civil rights of 
minor ities and women in S tat e and  selec ted Federal inst itut ions. Nine of the  Com­
mission’s Sta te Advisory Committees (SACs) are presently conductin g inves tiga­
tions  utiliz ing a uniform  study  design. In addi tion,  several  other SACs have or 
will conduc t rela ted studies, geared  to local situa tions.

We are planning  in FY 1975 to conduct a stu dy  of the  differential treatm ent 
in release and  sentencing in the  lower courts  system. Our study  will explore bail 
procedures  and  the  equal ava ilab ility  of pret rial  release for racia l minorit ies and 
women. We will also explore the  possib ility of differential tre atm en t of minorities  
and women with regard to sentencing and will examine the  extent  to which 
min ority persons and women might be more l ikely to receive longer jail  sentences 
or heavie r fines for comparable offenses than  others .

The Commission would be more tha n happy to keep you advised  of our prog­
ress and to provide copies of the  Sta te Advisory Committee repo rts as they are 
publ ished.  If I can be of any  fur the r assistance, please let  me know.

Sincerely, J ohn A. Buggs,
S'a ff Director.

Enclosure .

R emarks or J ohn A. Buggs, Staff D irector, U.S. Commission on Civil
R ights Before the Subcommittee on Courts, Civil Liber ties  and the
Administration of J ustice , H ouse Committee on the J udiciary, Jan­
uary 30, 1974
Mr. Chairman, members of th e committee, I am John  A. Buggs, Staff Director  

of the  U.S. Commission on Civil Righ ts. With me this  morning  is Lawrence B. 
Glick, Acting General Counsel of the Commission and William A. Blakey, Director  
of Congressional Liaison.

Among other duties , the Commission has st atutory responsibility  to “. . . study 
and collect information concern ing legal developments con stitutin g a denial of 
equal protection of the laws under th e Constitu tion  because of race, color, religion, 
sex, or natio nal origin, or in the administrat ion of ju stice ." I want to emphasize 
our jurisdiction with respec t to the  adm inis trat ion of just ice because there are 
two significant issues I will address in my test imony tod ay— first, the  adverse 
affect of denying the franchise to ex-offenders, regardless of t hei r race, and mos t 
par ticu larly the  effect of denying the franchise to minority  ex-offenders. Let me 
indicate  before moving into the body  of my remarks th at  the  Commission has 
always held that  its jurisd iction in the  area of the adm inis trat ion of justice was 
no t limited to investigat ing or collecting inform ation  having to do with  race, 
sex, color, religion and national origin. The adm inis trat ion of justice jurisdict ion 
is b roader  and permits the  Commission to look in to problems which do n ot relate 
to race or sex or nation al origin. The Commission is, of course, concerned with  
H.R . 9020 because it addresses the  issue of voting rights, with  which we have  been 
concerned since the Congress crea ted the Commission in 1957.

The Commission on Civil Rights supports passage of H.R. 9020 which is 
being considered  by this Subcommittee. H.R. 9020 is similar to H.R . 15049, 
which was introduced in the  92d Congress and suppor ted by the Commission. 
H.R . 9020 would amend the  Voting Rights Act of 1970 to prohib it the  States 
from denying the righ t to vote  in Federa l elections to former criminal offenders 
who have not been convicted of an offense re lating to voting or elections and  who 
are not  p resen tly incarcerated.
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In  H .R . 9020 , Co ng res s de cla res  th a t de pr iv in g an y ci tiz en  wh o is n o t co n­
fined in a co rrec tion al  in st itu tion  of th e  r ig h t to  vo te  in a Fed er al  elec tio n be ca us e 
th a t cit izen  ha s be en  co nv ic ted of a cr im in al  offense no t re la te d  to  voting  or 
el ec tio ns : (1) de nies  th e ci tiz en  th e co nst itutiona l ri gh t to  vote : (2) bea rs  no  
re as on ab le  re la tion sh ip  to  th e offense su ffi cien t to  w arr an t dep ri vat io n  of  th e 
ri gh t to  vo te : (3) de nies  to  su ch  ci tiz en  th e  co ns ti tu tional  ri gh t to  du e proc es s 
an d th e  eq ua l pr ot ec tion  of th e law s; an d (4) be ar s no  reas on ab le  re la tionsh ip  
to  an y co mpe lling  S ta te  in te re st . Th e bil l pr oh ib it s su ch  de ni al s of th e ri gh t to  
vo te  an d di re ct s th e  A ttor ne y Gen eral  to  in st it u te  ac tio ns  ag ai nst  S ta te s or th e ir  
po li tica l su bd iv is io ns  wh en ne ed ed  to  im pl em en t th e pu rp os es  of th e ti tl e.

We su ppo rt  H R  902 0 be ca us e th e  de ni al  of th e  ri gh t to  vote  to  ci tiz en s wh o 
hav e be en  c on vi ct ed  of  a  c rimin al  o ffense  re m ai ns as  o ne  of  th e  la s t m aj or  obs ta cl es  
to  th e  fu ll en jo ym en t of th a t ri ght by  all  ci tiz en s of th e  U nited  Sta te s.  T hro ugh 
pa ss ag e of const it u tional  am en dm en ts  su bs eq ue ntly  ra ti fi ed  by  th e S ta te s,
Co ng res s has el im in at ed  vo te r qu al if ic at io ns  ba se d on  race , sex , and w ea lth  an d
ha s ex te nd ed  th e ri gh t to  vo te  to  all  ci tiz en s 18 ye ar s old or old er . Thro ugh
pa ss ag e of th e  Vot ing R ig hts  Act of 1965 and  th e Vot ing R ig ht s A m en dm en ts  of  <
1970 th e  Co ng ress  ha s en ac te d legisla tio n who se  ob je ct iv e is th e en fo rc em en t of
th es e const it u tional ly  pr ote ct ed  ri gh ts . I t  is now m os t ap pro pri a te  fo r Con gress
to  en d th e  de nial  of th e  ri ght to  vot e to  fo rm er  cr im in al  of fend ers.
Es tab lis hin g a Uni form , Sta nd ard fo r Gr anting the Franchise  to Ex -O ffenders  in  
Fed eral Electio ns

T he  Co mmiss ion on Civ il R ig ht s be lie ve s th a t it  is ne ce ss ary fo r Con gres s 
to  ac t to  guar an te e th e  ri ght to  vote  t o  fo rm er  off ende rs.  Clea rly , th e  S ta te s ha ve  
an  im port an t in te re st  in  in su rin g th e  in te gri ty  of th eir  elec tio ns . B ut ju s t as 
cle ar ly  th e  S ta te s cannot arb it ra ri ly  lim it  th e  ri gh t to  vo te , th e  m ost  f undam enta l 
of all  righ ts  in a de m oc ra tic society.  The  di sq ua li fica tion  of a vo te r co nv ic te d of a 
cr im e is const it u tional ly  pe rm iss ab le,  if a t all , on ly  if th e  el em en ts  of th e  cr im e 
ar e su ch  th a t it  m ay  re as on ab ly  be  co nc lu de d th a t all ow ing a  pe rson  co nv ic te d of 
th a t part ic u la r cr im e to  vote  wo uld const it u te  a di re ct  th re a t to  th e  el ec tiv e 
process. The  Sup re m e C ou rt  is on  reco rd  in  se ve ra l cas es,  in cl ud in g on e re ce nt 
decis ion  in  which  th ey  ha ve  bar re d  th e  dep ri vat io n  of th e  ri gh t to  vot e to  a  cla ss 
of indi vi du al s be ca us e of some re m ot e be ne fi t to  th e S ta te . I t  see ms  cl ea r th a t an  
eq ui ta bl e,  un ifor m  st an d ard  is ne ed ed  to  en su re  th e  ri ght of ex -offe nders  to  vo te .

T he  ad opt io n of su ch  a st andard  wou ld dem onst ra te  th e  ra ti onal  re la tionsh ip  
be tw ee n th e cr im e co m m it te d an d th e co ntinued  de nial  of th e  fr an ch ise.  I t  wou ld  
also es ta bl ish an  ex em pl ar y st andard  fo r s ta te  legi sl atur es  to  fol low  w ith  re sp ec t 
to  st a te  and loc al elec tio ns . H .R . 9020 wou ld  co me  clo se to  es ta bl ishi ng  a un ifor m  
s ta ndard  fo r Fed er al  elec tio ns  by  on ly perm it ti ng  th e  di sq ua lif icat ion of fo rm er  
of fend ers  wh o have co m m it te d an  off ense re la te d  to  vot in g or  ele cti ons.
Di scrim inator y Eff ect of  V ar ying  Sta te Stan da rd s

S ta te  pr ov is ions  re st ri ct in g  th e vot in g ri gh ts  of ci tiz en s co nv ic te d of cr im in al  
off ens es vary  gr ea tly.  M an y S ta te s re st or e fu ll vot in g right s to  fo rm er  cr im in al  
of fend ers af te r th ey  hav e co mpl eted  th ei r se nt en ce s. For  ex am ple,  Co lo rado  an d 
Or eg on  di sq ua li fy  on ly  co nv ic ted fel ons who  ar e co nf ined  to  co rr ec tion al  in st i-  B
tu ti ons a t th e  tim e of an  elec tio n.  The  ex -offe nders  ri gh t to  vote  is au to m at ic al ly  
re st or ed  up on  re leas e from  pr ison . In  ad di tion,  Ne w Yor k an d Ill inois ha ve  
am en de d th eir  di sf ra nc hi sing  law s or  S ta te  const it u tions to  au to m at ic al ly  re st or e 
th e ri gh t to  v ot e to  fo rm er  offe nders  f ol low ing  c om pl et io n of th e ir  se nt en ce . y

M an y S ta te s hav e pr ov is ions  wh ich  e st ab li sh  ge ne ra l ca tego rie s of di sf ranc hi sing  
off ens es.  The se  S ta te s ge ne ra lly  es ta bl ish th e  co nv ic tio n of a fe lony  or  o th er 
“i nf am ou s cr im e”  as  t he  ba sis  for  w ith ho ld in g th e  r ig h t to  v ot e.

So me  S ta te s ha ve es ta bl is he d pa rt ic ul ar iz ed  lis ts  of di sq ua li fy in g cr im es . Th e 
gre at es t m ajo ri ty  of  th es e lis te d cr im es  ha ve  no  re as on ab le  re la tion sh ip  to  vo ting 
or  th e  el ec to ra l proc ess. For  ex am ple,  Arti cle 2, Se cti on  6, of th e  C onst it u tion  of 
Sou th  Car ol in a disq ua lif ies pe rson s fro m voting  w ho ha ve  be en  co nv ic te d of burg ­
lar y,  fo rg ery,  ro bb er y,  br ib er y,  ad ult er y , bi ga m y,  wife -b ea tin g,  ho us e- br ea ki ng , 
re ce iv ing stol en  goods, br ea ch  of th e tr u s t w ith fr ad ule nt in te n t,  fo rn ic at io n,  so d­
om y, in de ce nt  as sa ult  w ith  in te nt to  ra vi sh , misce ge na tio n,  la rcen y,  or  cr im es  
ag ai nst  th e elec tio n law s. The  fa ct t h a t cer ta in  c rim es  a re  se lected  by th e S ta te s an d 
labe lle d “ in fa m ou s”  an d th a t th e  cr im in al  co nd uc t invo lv ed  be ar s no  re as on ab le  
re la tion sh ip  to  th e  el ec to ra l pro cess  and vot in g,  ope ra te s in di sc rim in at el y to  
de pr iv e th e ri gh t to  vot e to  all ex-of fen de rs.  R eh ab il it a te d  ex -offe nders  as a cla ss  
ha ve  n ot be en  dem onst ra te d  t o be unw orthy  o f th e  b al lo t, no r i s th er e an y sh ow ing 
of a st a te  in te re st  in  co nt in ui ng  to  den y th is  ba sic co nst it u tional  righ t.
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A second and more p rofound  effect of varying S tat e stand ards exists  with respect 
to m inor ity group persons. In the past, Sta tes have carefully  selected disfranchis ing 
crimes in orde r to disqual ify a disproportiona te num ber of black voters. The  list  
of South  Caro lina’s disqualifying crimes noted previously, und oub tedly reflects 
such a disc riminatory purpose. Such a purpose was clearly  present in Mississippi. 
The Mississippi Con stitution did not  disqualify murderers or rapi sts from vot ing 
unt il 1968. Prior to th at  year, Article  12, Section 241 of the  Sta te con stit ution 
only disfranchised persons  convic ted of b ribery, the ft, arson, obta ining money  or 
goods under false pretense, perjury,  forgery, embezzlement or bigamy. In 1896, 
the Mississippi Suprem e Court described the int ent behind the  disfranchising 
provision  in these words:

. By reason of i ts previous  condit ion of se rvitude and dependence, this (the
J  Negro) race had  acquired or accentuated certain pecularities of hab it, of

temperamen t, and  of characte r which clearly  distinguished it  as a race from 
th at  of the  whites—a pat ient, docile people—b ut careless, landless, and  
migrato ry within limits, withou t fore thought,  and its criminal members

.  given ra ther  to furtive offenses than to robu st crimes  of the  whites. Restrained
by the  federal constitu tion  from discr iminating  against the  negro race, the  
convention discr iminated against its character istics and the  offenses to which  
its weaker members were prone.

The Commission would also point ou t th at  Blacks and  other minority group  
Americans are arreste d and convic ted of serious crimes at  rates disproprotionate  
to their represen tation in the Na tion’s total popu lation. As ear ly as 1965 The  
Pre sident ’s Commission on Law Enforcem ent and  Adm inist ration of Jus tice 
sta ted th at  “. . . Negroes over 18 are  arre sted  abo ut 5 times as often as white 
for crimes of violence.” A California Federal Dis tric t Cou rt in Gregory v. Litton 
Systems 316 F. Supp. 401, (1970), noted th at :

Negroes are arre sted  s ubs tan tial ly more freq uently tha n whites  in propor ­
tion to thei r numbers.  The evidence  on this  quest ion was overwhelming and  
utterl y convincing. For  example, negroes nationa lly comprise some 11% of 
the population and accoun t for 27% of repo rted  arrests and 45% of arrest s 
repo rted as “suspic ion arrests.”

The Court held th at  a sub stan tial  and disp roportiona te num ber of blacks  are 
excluded from employment by the defen dan t’s policy of denying emp loym ent to 
those  with  prio r arr est  records. The 1972 Uniform Crime Reports also supp ort  the  
fac t th at  minority  groups are arrested  for  vio lent crimes ou t of proportion to their  
num bers  in society. This  is par ticu larly true for blacks and American Indians , 
who respectively accoun t for 30.1% and  2.0% of a rres ts for all crimes and  39.2% 
and  .7% of ar rest s for violent  crimes—y et blacks con stit ute  only 11% of the p opu­
latio n and Nat ive Americans only .37%. Although the  Uniform Crime Re ports  
do not record figures for Mexican-Americans, the  Commission’s in vest igat ion of 
Mexican Americans and the Administration of Justice in the Southwest (1970) shows 
a similarly  high arrest  rate among Chicanos in five sou thwestern  State s.

Although arrests do not always lead to convictions, if blacks and oth er minori­
ties are disp roportionately  represented among those  arres ted, it is prob ably  tru e 
th at  they  are also disproportionately  represen ted among  those convicted. Tak ing

* the 1972 Uniform Crime Report figures which show abo ut a 65% convic tion ra te
(wi thout race breakdown), one gets a rat he r shocking  idea of how disfranchis ing 
prohibitions based on felony convictions affect minorities. The over represen tation 
of minority groups in sta te prison popu lations is fur the r evidence of the  dis-

,  crim inatory impact of sta te disfranchis ing sta tutes.
While histo ry and socie ty clearly bear some of th e responsibil ity for the higher

crime rates among  black,  brown and red Americans, a socioeconomic cond ition  
which is exacerbated by the absence of adeq uat e counsel a nd racism in the  selection 
of jurors and pitifu lly few minori ty group jur ists —th e existence of vot ing barriers 
based on felony convic tions has a deb ilita ting  effect on all ex-offenders, which 
falls par ticu larly hard on those who are members of minority  groups.

Thus, even in those States where the  list  of disqualifying  crimes were no t 
selected  with the  purpose of disfranchising blacks, the  use of serious crimes 
unrela ted  to the  electoral process to disqualify vote rs in effect estab lished an 
invidious racial discrimination against minority  citizens.  We would suggest th at  
the  Subcommittee investigate  whether Sta te disfranchisement provisions have  
the  effect of discr iminating  against minor ities. Such an inves tigat ion might 
provide the sta tist ica l basis for broa der Congressional action tha n is now con­
tem pla ted  in HR  9020.
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Stale Election Procedures
As the Subcommittee  is well aware HIt 9020 only applies to primary and other 

elections for President, United States Senator , Representat ive in the Congress, 
or Delegate or Resident Commissioner to the  Congress. The  denial of the righ t 
to vote  to former criminal offenders in Sta te elections is equal ly deserving of 
Congressional remedial action. Therefore, the  Commission recommends th at  the  
Committee  on the Judiciary  consider expand ing the scope of HR  9020 to also 
proh ibit the  States from denying the righ t to vote  in Sta te and local elections to 
former criminal offenders.

We believe th at  the  Congress has the cons titu tional autho rity to enac t such 
an expanded prohibition . The Suprem e Court ’s holding in Oregon v. Mitchell,
400 U.S. 112 (1970), establ ishes th at  Congress has the  autho rity  to set the  quali-  £
fications for voters in Federa l elections. The Cour t, however, declared unc ons titu ­
tional Congress’ att em pt  to require the  States to lower the voting age to 18 in 
Sta te and  local elections. The Cou rt held th at  the  power to set  voter qualifica­
tions for these  elections was reserved to the  States except when such State powers 
have been curtailed by specific constitutional amendments. Applying this  exception, <
the Cou rt held that  Congress had  the autho rity  under the  enforcement  clauses 
of the Fou rteenth and  Fif teenth  Amendments  to ban the  use of literacy tests  
after Congress found that  those  test s had been used to discriminate  against the 
voting righ ts of mino rity citizens. We believe th at  Congress has the autho rity  
under Section 5 of the Fourteenth  Amendment and  Section 2 of the  Fifteenth 
Amendment to proh ibit  the  disquali fication of former criminal offenders from 
voting in Sta te and local elections if the  Congress finds th at  Sta te disfranchising 
provisions have the effect and, at  leas t in some cases, were adopted  with  the  
purpose of d iscrim inating against  minority  voters.

The Suprem e Court  recently  he ard arguments  in Richardson v. Ramirez (Brown)
No. 72-1058 on appeal from the  California Suprem e Court. Ramirez raises for 
the Court ’s consideration  the  ques tion of the  constitutio nal ity,  under the  Four­
tee nth  Amendment’s Equal Prot ection Clause, of state  cons titu tion al prohibitions 
against votin g by ex-offenders who were convicted of “ infamous crimes” bu t who 
have completed the ir sentences a nd  p robatio nary period. Although we und ers tand 
the  Subcommittee’s caution in tak ing  any action  while this  issue is before the  
Court, the  Commission believes th at  the adverse effect of these sta te prohib itions 
on minorities war rant s Congressional consideration of some action regardless 
of the  outcome in Ramirez.

The Voting  Righ ts Act of 1965 es tablishes a clear preceden t for action  in this 
area, where there  was a Congressional finding th at voting pract ices in certa in 
sta tes  were ca rried out to pre ven t blacks  from exercising the  r igh t to vote, or t ha t 
those devices had the  effect of denying or abridging the  right  of any citizen to vote 
because of race or color. I f a s imila r finding could be made rega rding the reason for 
the  selection  of disqualifying crimes or the  effect of utilizing certain crimes to 
to disqualify  former felons—there  may be room for remedia l legislat ion. Such 
legislation  would benefit  all ex-offenders, even though  it was premised on the  
disc riminatory  effect of disqua lifying crimes on minority  groups. The  Commission, 
therefore, recommends th a t the  Subcomm ittee  inve stigate whethe r Sta te dis- |
franchis ing provisions were ena cted for the  purpose of discrim inating  again st 
minorities  or have th at  effect.

I would be more tha n hap py to respond to any quest ions you may  have at  this  
time.

[The stat em en t referred to at  p. 20 follows:]
Department of J ustice,

Jan uar y 30, 1974-

T estimony of Mary C. Lawton, Deputy Assistant Attorney General, 
Offic e of Legal Counsel, Before the Subcommittee on Courts, Civil 
Libe rt ies , and the Administration of J ustice of the Committee on 
the J udiciary , U.S. House of R epre sentatives , on Enfranchising Ex- 
Offe nders , H.R.  9020
Mr. Chairman, We find it somewhat awkw ard to test ify with respect to H.R.

9020 at  this  time when the  ques tion to which it is addressed is pending before 
the  Supreme Court, Ramirez v. Richardson, No. 73-324. The only recommendation 
th at  the  Depar tme nt of Justice can make with  r espect to the  bill is th at  Congress 
withhold any  action unt il the  Ramirez case is decided and the  sta te  of the  law 
becomes clearer.
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II.R.  9020 would prohibit Sta tes from denying the  righ t to  vote in federal 
elections to persons convicted  of criminal offenses, except  offenses rela ting to 
voting or elections, unless the  convict ed person is cur ren tly incarcerated. It  

1 recites as the  premises for federal action in this area th at  (1) the  exclusion of
conv icted  persons  from the franchise by the States abridges an inhe rent  const i­
tut ional right to vote, (2) bears no reasonab le relationship  to criminal offenses, 
(3) denies  due process and  equal protection , and  (4) l>ears no reasonable  re lation­
ship to any  compelling Sta te inte rest . The bill would auth orize the  Attorney 
General  to bring suit to enforce its provisions before three-judge federal courts.

While we consider it inap propria te for the Depar tme nt to take a position with  
respe ct to  the  constitu tional autho rity  of Congress to enact this proposal while 

j  the  ques tion of the  con stitutio nal ity of disenfranchising ex-ft lons is before the
Cour t, the following description of pa st case law may  be of some assistance to the  
Committee.

The  prac tice  of barr ing convicted persons from the vote  dates from the  ea rliest 
days  of this country  but it was rarely  challenged in the  courts u nti l q uite recently. 

> In 1967 the  Second Circu it considered the issue in connection with  the  dismissal
of a su it and  refusal to convene a three-judge court to hear a challenge that  the  
New York law’ barr ing ex-felons from the  vote con stituted a Bill of Atta inder 
and  viola ted the  Eigh th Amendment proh ibitio n on cruel an d unu sual punishmen t . 
The  c our t dea lt rather summ arily  with  these contentions, citing the  his toric prac­
tice of excluding ex-felons from the  vote  and the  recognit ion of this practice in 
section 2 of the Fou rtee nth  Amendment—

Representat ives  shall be apportioned among the several Sta tes according to 
the ir respective  numbers, coun ting the  whole number of persons in each State, 
excluding Indians not taxed. Bu t when the righ t to vote at  any election for the  
choice of electors for Pres iden t and  Vice Pres ident of the Uni ted State s, Repre­
sen tati ves  in Congress, the  Executive  and Judicial officers of a State , or the 
members of the  Legislature thereof, is denied to any  of the  male inhabi tants of 
such Sta te, being twenty-one years  of age, and citizens of the  Uni ted States , or in 
any way abridged, except for  participation in rebellion, or other crime, the  basis of 
represen tation therein  shall be reduced in the  proportion which th e number of such 
male citizens shall bear to the  whole number of male citizens twenty-one years of 
age in such State. (Emphasis added.)

The court then  concluded  th at  the lack of subs tance in the  claim of uncon­
stit uti onali ty of the New York law was “ sufficiently obvious” th at  there  was no 
need to convene a three-judge court.

A three-judge cour t was convened in Beacham v. Braterman, 300 F. Supp. 182 
(S.D. Fla. 1969), where the Flor ida law was challenged on the  ground that  denying 
the  franchise to some ex-felons while permit ting  those granted  a discre tionary 
pardon the r ight  to vote v iolated the  inhe rent  right s of citizenship, equal protect ion 
of the laws and due process. The  court rejec ted the various contentions again rely­
ing on the  his toric practice, earlie r court decisions, and section 2 of the  F our teen th 
Amendment. This decision was summarily affirmed by the  Suprem e Court, 396 
U.S. 12.

/  Similar ly, in Fincher v. Scott, 352 F. Supp. 117 (M.D.N.C. 1972), a three- judge
court rejected  the  contention  th at  the Nor th Carolina ban aga inst  voting  by ex­
felons viola ted the  Eigh th Amendment and the Equal  Protectio n Clause of the  
Fou rteenth Amendment. With  respect  to the  la tte r contention , the  cour t cited 
section  2 of the  Fou rtee nth  Amendment and the cases rela ting thereto and  
observed:

“ We th ink  that  a  st ate  m ay cons titu tionally  continue the  ‘historic exclusion’ of 
felons from the franchise withou t regard  to whether such exclusions can pass 
muste r under the  equal protect ion clause.”

The decision was also summ arily  affirmed by the Supreme Cour t, 411 U.S. 961.
This  same equal protect ion challenge to the  exclusion of ex-felons is the question 

on which certio rari was gra nted in Ramirez v. Richardson, 9 Cal. 3d 199, 507 
P. 2d 1345 (1973). The case has been argued and is now awaiting  decision. In our 
view it would be unwise to proceed  with legislation such as H.R. 9020, which is 
premised in large pa rt on section 1 of the  Fou rteenth Amendment, until  the  
Supreme Cou rt decides Ramirez and provides add itional insight into the legal 
issues involved, perhaps clarify ing the  imp act  of its summary affirmances of 
Beacham and Fincher. Since Ramirez has already been argued  the  delay should not  
prove s ubs tan tial .
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[The sta temen t referred to a t p. 28 follows:]
American Bar Association ,

Commission on Correctional  Facilities and Services,
Washington, D.C., January 30, 197Jf.

Statement of Senator J ohn R. Dunn e, Member of American Bar Asso­
ciation, Commission on Correctional  Facilities and Services Before 
Subcommittee on Courts, House J udiciary Committee on H.R. 9020, A 
Bill to Amend the Voting R ights Act of 1970 to Secure Voting R ights 
for Exoffe nders

.1 sincerely appreci ate this opportu nit y to tes tify  before you r comm ittee  on t
behal f of the  American Bar Association Commission on Correctional Facili ties 
and  Services in sup por t of the  principles underlying H.R. 9020. This  kind of 
legislation  represen ts a signif icant  step in elim inating one of the  mos t basic 
res tric tions placed  on former offenders—the loss of the  right to vote.

Once a person has “ paid his  debt to socie ty,” the re is no jus tific ation for  shuttin g 
him out  from full citizenship. The American Bar Association sup por ts measures 
like H.R . 9020 which seek to overcome these  i rra tional  restr ictions . We view this  
as an importa nt component  of the  overall correctional program our Commission 
and  Association have been supp orting. The mos t dire ctly  r ela ted  elem ent of th at  
prog ram is our work to remove unreasonable job rest rict ions confront ing ex­
offenders. To develop and  dissemin ate information about these barr iers  and 
tech niques for overcoming them, the Commission on Correctional Facil ities and 
Services, in 1971 and with  cosponsorship of the  ABA Criminal Justi ce  Section 
created  the  National  Clearinghouse  on Offender Employment Res tric tions. I am 
submittin g for the  Com mit tee’s info rma tion  a sho rt pam phlet which describes 
this effort more fully.

Section 401 of th is bill declares that  de priv ing an ex-offender  of his r igh t to  vote 
represen ts a viola tion of the United Sta tes  Const itution. Only a few weeks ago, 
the American Bar Association argued  this  same issue as amicus curiae in the 
Supreme Cou rt case of Richardson v. Ramirez. The ABA brief was prep ared  by 
our Resource Center on Correctional  Law and Legal Services, anoth er of the  
Commission’s programs. We look forward to a clear decision b y th e Cou rt abolish­
ing such bla nket rest rict ions once and  for all. I am sub mittin g a copy of the  
brief for the  record.

Not  only is the  practice of disenfranchising  ex-offenders ques tionable from a 
con stitutiona l standpoint ; it also'v iola tes sound correctional prac tice.  Each year  
over  100,000 people are released from correctional facilit ies across the  coun try.
Addi tiona l thousands  successfu lly complete parole term s. Although the y have  
endured the  pun ishm ent imposed by the  sentencing court , many sta tes  deny  
them the  full righ ts of o ther citizens. This punishes a man dur ing his ent ire life 
or a mis take he has long since come to regre t.

Civil disab ilitie s—of which the right to vote  is bu t one—originated  at  a time 
when the philosophy of crime and pun ishment was much different from what it is 
today.  Re trib ution and dete rren ce were the  two most im porta nt elements of |
crime control. It  was tho ught th at  by severely  punishing anyone convicted of a 
crime, the  offender would get his “ ju st  dessert s” and others would be dete rred .
The  most common pen alty  was death . In England  in the  Middle Ages, the re
wrere 350 offenses for which a person  could be executed. Minor offenses such as
pe tty  thef t were punished by cu tting  off a person’s hand or nose. At at  time  ’
when rela tive ly few people could exercise the  franchise and oth er citizenship
righ ts, the ir denia l was an im po rta nt  way to punish the  criminal and  set him
ap ar t from the  r est  of society.

Our ap proach  is different  today.  Thankfully, we no longer use the  de ath  penal ty 
for every  possible  offense; nor  do we rely upon mutilia tion . Exp erts  agree th at  
the  ret ribution  and  dete rrence models of pun ishment do lit tle  to com bat crime.
As a consequence, we now emphasiz e helping offenders so the y can return  to 
socie ty as useful and  produc tive  citizens. Millions of dollars are spe nt annually  
in ins titu tions on voca tiona l training, educ ational programs, and  drug reh abi lita ­
tion. Hopefully  these  efforts will contr ibu te to a decrease in recidiv ism and an 
increase in the  successful reintegra tion of former offenders  to society.

Even as these  clearly defined efforts toward rehabi lita tion  are expanded, many 
sta tes  pers ist in the  cou nterpro duc tive  stigmat izat ion of ex-offenders by denying 
them basic rights. Perhaps the  m ost fundam ental is th e right to vote since this is 
the  basis of ordered , representativ e government in a democratic society . Denial 
of this right only serves to fence these people ou t of society  and convince them
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th at  no matt er  what the y do, they  can never be tre ate d as any thing bu t an 
“ex-con” . As the prestigious National  Advisory Commission  on Crimina l Jus tice 
Sta ndard s and Goals concluded in its  Repor t on Corrections—released ju st  las t 
October—

Loss of citizenship rights—the right to vote, hold public office, and  serve  
on jurie s—inhibits refo rmative efforts. If corrections  is to reintegra te an 
offender into  free soc iety, the  offender mu st retain all at tri bu tes of citiz enship. 
In a ddit ion his respect  for law and the  legal system may well depend, in some 
measure, on his ability to par tici pat e in th at  system. Manda tory  denia ls of 
th at  participa tion  serve no legitim ate public  interes t. [Standard 16.17, p. 593]

There appears to be litt le just ifica tion for disenfranchising persons for past 
crimes which are in no way  connected with  the  ballo ting process. Not only does 
it harm  rehabi lita tive  efforts, it  also fails to accomplish any  positive goals. The  
most common reason  given for denying the  right to vote to former offenders is 
th at  it  “protects the  pu rity of the bal lot box”. This just ification assumes  th at  
previous criminals  are more likely to commit election frauds than any other 
member of the  public. The re is no credible evidence to support  this assum ption.

At one time, there may have  been a valid  reason to fear  such fraud. Voting  
was commonly conducted in an open room withou t benef it of vot ing booths. 
Ballot ing was commonly done on different colored sheet s of papers which could 
be obtaine d from pa rty  headqu arte rs. Reg istration was none xistent and  the  
ballot box was often nothing more tha n an old shipping  cra te. In those days , it  
was not  uncommon for pa rty  leaders  to round up dru nks  and  vagabond s and 
tak e them  from polling place to polling place to vote.

Over the years, voting practices have dras tical ly changed . All voters  are now 
required to register prior  to the election and ballot ing takes place in prec incts 
und er the supervision  of poll watchers. Most  places use voting machines, bu t even 
those  which do not, use numbered  ballots with  special watermark s. These pre ­
cautions make it almos t impossible to comm it voting frauds,  at  leas t in the  
ballo ting process. This is well illus trate d by the  fact th at  between 1962 and 1970 
the re were only 19 convictions for federal election code violat ions and the sta tis tic s 
available fail to indic ate whe ther  those convictions were for vote buying or such 
esoteric crimes as keeping troops at  the  polls (18 U.S.C. § 592) or soliciting 
political contribu tions  from persons on relief (18 U.S.C. § 604). In Californ ia, the 
las t reported case of vote  buying occurred in 1908.

Even should an election code violation occur, the sta tes  are well prep ared  to 
take care of them. Eve ry sta te  has laws making it a criminal offense to  comm it 
election fraud. The prohibitions cover everything from vote-buying to campaigning 
too close to the ballo t box. California, for example, has 76 different  acts  dealing 
with  voting  listed as felonies and 60 more as misdemeanors. In our view, imposing 
criminal penaltie s on actual  violators is a more acceptable and efficient way of 
protectin g against election frau d than blan keting out  an enti re class of citizens 
from the electoral process. I t achieves the  resu lt of dete rring  voting fraud, while 
not  assuming the guilt  of everyone who has e ver been in trouble with the  law.

In the  pas t several  years , a number of nationa lly prom inen t groups and  two 
prestigious commissions have  recommended th at  these restrictions be aboli shed. 
The Pres iden t’s Commission on Law Enforcement and Administ ration of Jus tice 
sta ted ,

. . . there  seems to be no justi fication for permanently depriv ing all co nvicted 
felons of the vote, as the  laws in most sta tes  provide. The convic ted person 
may have no strong personal inte rest  in voting, bu t to be deprived of the  
right is an impor tan t symbol. Moreover, reha bili tation migh t be furthered 
by encouraging convicted persons to par ticipate in society by exercising the  
vote. [Task Force Repor t: Corrections, p. 90]

As I alrea dy mentioned, the  Natio nal Advisory Commission on Criminal 
Jus tice  Standards and Goals had a similar  view. It  specifically suggested that  all 
sta tes  should enact legislat ion repealing  mand atory provisions depriving convic ted 
persons of thei r civil rights .

Nat iona l Commissions are  not  the  only ones who favor the right to vote  for 
ex-felons. In a recen t survey take n by the  Education Fund of the  League of 
Women Voters, 16 categories of community organizations  were asked whe ther  
persons convicted of a  felony and  released from prison should  be eligible to vote . 
At leas t two-thirds of every  group surveyed approved  of granting ex-felons the  
right to vote. Significantly , 80% of the Democratic Pa rty  Chairmen and  65% of 
the  Republican Pa rty  Chairmen approved. In the  1972 Democratic Pa rty  Plat­
form, there  is a plank calling for the reform under consideration here. Othe r 
groups have expressed the ir sent imen ts in the  form of model legislation. The
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National Conference on Commissioners  of Uniform Sta te Laws has proposed a 
Uniform Act on the Sta tus  of Convic ted Persons. This Act—which the  American 
Bar Association approved in 1964—would restore an offender’s rights upon final 
discharge from his sentence or upon his release from incarceration on either 
parole or probation . It  delineates the  specific policy of our Association in this 
mat ter. This Act has been passed by New Hampshire and Hawaii. Like H.R.  
9020, the  Uniform Act, (which generally abrogates all common law “ civil d eath” 
penalties) forfeits the right to vot e only for felons whose confinement sentences 
have not  expired. It  specifically permits felons on suspended sentence, probation  
or parole to continue to vote. On completion of sentence, the felon is to  be given 
an “ order, certifica te or other ins tru me nt” which explicit ly states, among other 
things, th at  the offender’s “ rights to vote . . . are thereby  resto red . . .”

The American Law In sti tu te  has taken a simi lar position in § 306.3 of the Model 
Penal Code. This section states,

Notwithst anding any other provision  of law, a person who is convicted  of a 
crime shall be disqualified from voting in a prim ary or election if and only so 
long as he is comm itted  under a sentence of imprisonment.

This Committee can thu s be assured th at  the bill before it squares with a long 
line of distinguished and carefully considered legisla tive and nat ional commission 
proposals on the subject. A su bst antia l number of stat es in the l ast  few years  have 
eliminated voting restr ictions previously placed on ex-offenders. Four  sta tes— 
Arkansas, Maine, Michigan and Tennessee—have no disen franchisement pro­
visions. Twenty-five other jurisdic tions automat ical ly restore voting rights at the 
end of the  sentence, upon release on parole, or at  some sta ted  period after final 
discharge. There is no evidence from any of these jurisdictions th at  the purity  of 
thei r election process has been endangered.

The tren d in penology is clear. The  purpose of corrections has shifted from one 
of blind retal iation, to prep aring the  offender for lawful par ticipat ion  in society. 
Numerous organizations and commissions  have voiced the ir sup por t for an end 
to these  needless restr ictions. Many sta tes  have recognized the  need to drop these 
rest rict ions and have done so with no adverse effects. The American Bar Associa­
tion suppor ts these efforts and those l ike H.R. 9020 to restore the  ri ght  to  vote to 
ex-offenders who are no longer confined in a correc tional faci lity at  the time of 
the  election. o
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