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PRE-TRIAL DIVERSION BILLS
•  WED NE SD AY , FE BRUARY 6, 1974

H ouse of Representatives,
Subcommittee on Courts, Civil L iberties, 

w and the A dministration of J ustice
of ti ie  Committee on the  J udiciary.

Washin gto n. D.C.
The subcomm ittee  met , pu rsua nt  to notice, at 10:15 a.m. , in room 

2226, Ra yb ur n House Office Bui ld ing,  Hon. Robert II . Ka ste nm eie r 
[ch airm an  of th e subcom mit tee] pre sid ing .

Pr es en t: Repre sen tat ive s Ka ste nm eie r, Dan iels on,  Drina n,  Ra ils 
back , Sm ith , and Cohen.

Also  pr esen t: Herbe rt Fu chs, counse l; W ill iam P.  Dixon, counsel ; 
Bruce A , L ehma n, counsel; an d Thom as E.  Mooney , a ssocia te counsel .

Mr.  K astenmeier. The  Sub com mittee  on Courts , Civ il Liberties,  and 
the Adm inist ra tio n of  Ju sti ce  has  convened th is morning  to  hear  
tes tim ony on leg islation designe d to  offe r an al ternat ive to  our  p resent 
method of  ha nd lin g certa in offe nde rs in ou r criminal jus tic e system . 
Th is is com monly ca lled p re tr ia l div ers ion .

The bil ls before  us tod ay , II .R . 9007, int rod uce d by my colleague , 
Mr. Ra ilsback, and  S. 798, in tro du ced by Se na tor  Bu rdick , at tempt  to 
reduce rec idivism by trea ting  ce rta in  offenders in a manne r which 
will prov ide  the  best  op po rtu ni ty  fo r th ei r reh ab ili tat ion.  The leg is
lati on pe rm its  certa in offenders, wi th the  concurr ence of  the  Fe de ral 
court , the  prosecutor, and  the  de fend an t t o be plac ed in a com munity - 
based pr ob at iona ry  prog ram fo r a cer tain per iod  of tim e ins tea d of 
l>cing tri ed  fo r the  offense with which he has  been cha rge d. Up on

* the sa tis factor y com plet ion of  th is  pro batio n the charg es  wil l be 
dism issed and the  de fen dant will not  sta nd  tr ia l fo r the offenses 
cha rge d.

There are  m any  differences  betw een the tw o bil ls before us to day and
► I am ce rta in  o ur  w itnesses will disc uss  them. These inc lud e diffe rences

as to th e offenders who are  e lig ible fo r such tre atmen t, the  pro cedures 
fo r dismissa l of  the cha rges, te rm inat ion of  pro batio n, and supe r
vision of  the defen dant.  Add iti on al ly , an oth er  bil l has recent ly been 
re fe rre d to  th is  subcomm ittee , H.R.  10616, which wou ld pe rm it a 
sim ila r div ers ion  system fo r Fe de ra l mis dem eanors whi ch may be 
hand led  by  a U .S.  m agist rat e. W hil e th at  b ill  is  not  specific ally  before 
us tod ay,  much of  to da y’s tes tim ony, I  am sure , will re lat e to th at bil l 
as well. H. R.  9007, S. 798, a nd  a re po rt  fr om  th e A dm inist ra tiv e Office 
of  the  U.S . C ourts , fo llo w:

(1)
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[H .R . 90 07 , 93d Cong., 1s t se ss .]

A B IL L  To  am en d ti tl e  18, U ni te d S ta te s Cod e, to  per m it  a Fed er al  co ur t,  upon  th e reco m
m en da tion  of  th e U ni te d S ta te s  pr os ec ut or , to  pl ac e ce rt ai n  pe rson s ch ar ge d w ith 
Federa l cr im es  In pro gr am s of co m m un ity su pe rv is io n an d se rv ices

B e it en ac ted tty th e Sena te  an d Hou se  o f R ep re se nta ti ve s o f th e Uni ted  S ta te s 
of A m er ic a in  Co ny ress  as se mbl ed . T ha t (a ) p a rt  I I  of  ti tl e  18 of  th e  U ni ted 
S ta te s Code (r e la ti ng  to  cri m in al pr oc ed ur e)  is  am en de d by in se rt in g a ft e r 
chap te r 207 t he  fo llo wing ne w c hap te r :

“Chapter 208.—DIVERSIONARY PLACEMENT
“ Sec.  fe
“3 171. Pla ce m en t un der  c om m un ity su pe rv is io n.  w

“3 172. Com m un ity  s up er vi si on  b y p ro bat io n  officers.
'*3173. Per io d an d e ffe ct of pl ac em en t.
“3174. A dd it io na l pro bat io n offic ers.
“ 3175 . Def in iti on s.
“§3171. Placemen t und er community superv ision  *

“ (a )  P lac ement by Court.—Up on th e reco m men da tio n of th e  a tt orn ey  fo r 
th e  Gov ernm en t, th e  co urt  m ay  plac e an y in di vid ual  ch ar ge d w ith  a cr im in al  
of fense under  a pr og ra m  of  co mm un ity  su pe rv is io n,  pu rs uan t to  co nd iti on s se t 
by  th e co ur t, if  th e co urt  be lie ve s (1 ) th a t th e  in di vid ual  may  benef it by such  
pl ac em en t an d (2 ) th a t su ch  pl ac em en t is no t co n tr ary  to  th e pu bl ic in te re st .

“ (h ) T im e of P la ceme nt .—T he  co urt  ma y plac e an  in di vid ual  unde r com
m un ity su pe rv is io n pu rs uan t to  th is  ch ap te r a t th e  earl ie s t pr ac ti ca bl e tim e.

“ (c ) P lacem ent  Con ting en t Upon W aiver of Cert ain  R ig h ts.—No indi vi du al  
may  he pl ac ed  un der  co m m un ity su pe rv is io n purs uan t to  th is  chap te r un less  he  
has volu nta ri ly  ag re ed  in  w ri ti ng  to  su ch  pl ac em en t an d kn ow ingly an d in te l
lige nt ly  waive r, fo r th e pe riod  of  su ch  re lease,  hi s ri gh t to  spee dy  tr ia l pr ov id ed  
by th e si x th  art ic le  of  am en dm en t, to  th e C on st itut io n.  F o r pu rp os es  of  a ny  ap pli 
ca bl e pe rio d of  lim itat io ns w ith  re sp ec t to  th e cr im in al  off ense  w ith  wh ich  an  
in div id ual  is ch arge d,  th ere  sh all  be ex clud ed  from  su ch  pe riod  th e tim e duri ng  
w hi ch  su ch  in di vi du al  is under co mm un ity  su pe rv is io n p u rs u an t to th is  ch ap te r 
w ith  re sp ec t to  such offense.
“§3172. Community supe rvis ion by probation officers

“I n  ca rr y in g  ou t co m m un ity  su pe rv is io n purs uan t to  th is  ch ap te r. Uni ted 
S ta te s pr ob at io n officers a re  au th ori zed  to  per fo rm  th e fo llo w in g fu nc tion s unde r 
th e  d ir ec tion  o f t he  court—

“ (1 ) upon  th e re qu es t of  th e a tt o rn ey  fo r th e Gov ernm en t, co llect,  ve ri fy , an d 
re port  pr om pt ly  to  th e co urt  an d to  th e at to rn ey  fo r th e G ov er nm en t in fo rm at io n 
co nc er ni ng  th e  pote ntial  el ig ib il ity fo r pl ac em en t un der  co mm un ity  su pe rv is io n 
of an y in di vi du al  ch ar ge d w ith  a cr im in al  off ense an d reco mmen de d appro pri at e 
pla ce m en t co nd iti on s fo r s uc h in d iv id u a l;

“ (2 ) su pe rv ise in div id ua ls  plac ed  un de r co mmun ity  su pe rv is io n purs uan t to  
th is  ch ap te r;

“ (3 ) w ith  th e ap pr ov al  of  th e  D irec to r of  th e A dm in is tr a ti ve Office of  th e 
U ni te d S ta te s Co ur ts,  oper at e o r co ntr ac t fo r th e op er at io n of. ap pro pri at e fa 
cil it ie s an d se rv ices  (inc lu di ng , bu t no t lim ited  to, add ic t an d alc oh ol ic tr e a t
m en t c en te rs , co un se lin g se rv ices , an d pl ac em en t in p ri va te  ho m es ) ;

“ (4 ) in fo rm  th e at to rn ey  fo r th e Gov ernm en t an d th e co urt  of  a ll ap par en t vio
la ti ons of  co nd iti on s of  co m m un ity su pe rv is io n pu rs uan t to  th is  ch ap te r (in - *
el ud in g a rr e s ts ) an d reco mmen d to  th e  co urt  appro pri a te  mod ifi ca tio ns  of  such
co n d it io n s:

“ (5 ) ut ili ze , w ith  th e ir  co ns en t, th e se rv ice s, eq uipm en t, pe rson ne l, in fo rm a
tio n.  an d fa ci li ti es  of  Fed er al . S ta te , an d loc al an d p ri va te  ag en cies  an d in s tr u 
m en ta li ti es w ith  or  w ithout re im bur se m en t th e re fo r :

“ (G) re qu es t in di vi du al s,  org an iz at io ns,  an d pu bl ic  or  p ri va te  ag en cies  to  per
fo rm  su ch  du ties  w ith re sp ec t to  in div id ual s plac ed  und er  c om m un ity  su pe rv is io n 
as  may  be  n ec es sa ry  ;

“ (7 ) as si st  pe rson s pl ac ed  under su ch  co mm un ity  su pe rv is io n in se cu ring  
em pl oy men t an d me dica l, lega l, o r so cial se rv ices , whe n ne ce ss ar y or a p p ro p ri a te ; 
an d

“ (8 ) pe rf or m  such o th er fu nct io ns as  the co urt  m ay  spe cif y.
F uncti ons pe rfor med  by pro bat io n  officers  under th is  Ac t sh al l be in ad di tion  to 
any fu nc tion s pe rfor m ed  by su ch  officers  under se ct ion 3655 o r unde r an y o th er  
au th o ri ty .
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“§3173. Period  and effect of placement
“ (a ) I nitial Period and Extension.—An individual place d under community 

supervision pursuan t to this  ch apter  sha ll be placed for an ini tia l period of ninety 
days.  Upon the recommendation of the  atto rne y for  the  Government and af te r 
consultation with the probation officer to whom such indiv idual has  been assigned, 
tlie c our t may extend such ini tia l period for  an  addi tional  period of n ine m onths.

“ (b) Deferral of Charges.—During the period of an ind ividual’s p lacem ent 
under community supervision pursu ant to this chapter , the  criminal charges 
again st the  individual sha ll be deferred. The c our t may t erm ina te such p lacem ent 
at  any time and author ize  the  atto rney for the Government to resume such 

j  charges .
“ (c) Dismissal of Charges.—Upon terminat ion  of an  individ ual ’s ini tia l or 

extended  period  of community  superv ision  pu rsu an t to thi s chapter, the court 
may (a fte r consultat ion with  the  atto rney for  the  Government and the  pro
bation  officer who supe rvised such individ ual ) dismiss the charges aga ins t 

V such individual. Such dism issa l shal l forever bar prosecution for the  offense
charged , any offense based on the  same conduct or a ris ing  from the sam e criminal 
episode, and other offense required to  be joined with  the offense.
“§3174. Addi tional  probat ion  officers

The court may a ppoint such additional probation  officers as may be necessary to 
absorb the  increased work load resu lting  from the operation of this  chap ter.
“§ 3175. Definit ions

“ (a) For  purposes of this chap ter,  the  term—
“ (1) ‘court’ means any United States distr ict  co ur t;
“ (2) ‘criminal offense' means  any crim inal  offense tria ble  in any court 

estab lished under the laws of the United States other tha n an offense t riable  
by court-martia l, mi litary  commission, provost court, or other mil itar y 
tr ib un al ; and

“(3) ‘community supervision and services’ includes, bu t is not limited to, 
medical, educational , vocat ional,  social, and psychological se rvices, corrective  
and preventive  guidance, training, counseling, provision for residence in a 
halfw ay house or oth er sui tab le place, and oth er reh abilit ative  services de
signed to pro tect the public and  benefit, the  individua l.”.

(b) The table of cha pters for  p ar t II  of such tit le IS is amended by inserting 
af te r the item rela ting  to c hapte r 207 the following new i tem :
“208. Diversionary plac eme nt______________________________________3171.”

Sec. 2. There a re author ized to be approp ria ted  out of an y money in the  T rea s
ury not otherw ise app ropriated,  such sums as may be necessa ry to car ry out the  
provis ions of this Act.

[S. 798, 93d Cong., 1st sess.]
AN ACT To reduce recidivism by provid ing comm unitycentered programs of supervision 

and services for persons charged with  offenses aga ins t the  United  Stat es, and for othe r 
purposes
Be it enacted by the Senate and House of Rep resentativ es of the United Sta tes  

of America in Congress assembled, T hat this  Act may be cited a s the “Community 
Superv ision and Services Act.”

Sec. 2. Congress hereby  finds and declares that  the  intere sts  of protecting 
society and  reh abi lita ting individ uals charged with vio lating criminal laws can 
best be served by creatin g new and  innovative  alt ern atives for  treatm ent and 
supervision with in the  co mm unity ; that  in many cases, society can best be served 
by diverting the accused to a voluntary  community-oriented prog ram; that  such 
diversion  can he accomplished in app ropriate cases  withou t losing  the general  
deterrent, effect of the crim inal  jus tice s yst em ; th at  the  rete ntion of the  deferred 
charges will serve both as a de ter rent to committing fu rthe r offenses and  as an 
incen tive to complete reh abili tat ive  efforts; that  alt ern atives to ins tituti onali za
tion (which provide education,  job placement, tra ining,  and oth er social services) 
made available to persons accused of crime who accept responsibil ity for  their 
behavior  and admit  their  need for such ass istance  can e quip  such persons to lead 
lawful and useful lives.

Sec. 3. As used in  this Act, the  te rm—
(1) “eligible individ ual ” means any person  who is ch arged with  a n offense 

again st the United Sta tes  and  who is recommended for  par tici pat ion  in a
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program of community supervision and services by the attorney for the gov
ernment in the distric t in which the charge is pending;

(2 ) “program of community sui»ervision and services” may include, but 
is not limited to, medical, educational, vocational, social, and psychological 
services, corrective and preventive guidance, training, counseling, provision 
for residence in a halfway house or  other suitable place, and other rehabil ita
tive services designed to protect  the public and benefit the individual;

(3) “plan” includes those elements of the program which an eligible indi
vidual needs to assure that  he will lead a lawful li festyle;

(4) “committing officer” means any judge or magist rate in any case in
which he has potential tria l jurisdiction or in any case which has been 
assigned to him by the court for such purposes ; and v

(5) “administ rative  head” means a person designated by the Attorney
General as chief admin istrator of a program of community supervision and 
services, except tha t each such designation shall be made with the con
currence of the chief judge of the United States district court having juris- , ,
diction over the district within which such person so designated shall serve.

Sec. 4. The adminis trative head of each program of community supervision and 
services shall, to the extent possible, interview each person charged with a 
criminal offense aga inst the United S tates  within the dis trict to which such head 
is appointed whom he believes may be eligible for diversion in accordance with 
this Act and suitable for such program and upon further  verification by such 
head tha t the person may be eligible, shal l ass ist such person in preparing a pre
liminary p lan for his release to a program of community supervision and  services.

Sec. 5. The committing officer may re lease an eligible individual to a program 
of community supervision and services if he believes t ha t such individual may 
benefit by release to such a program and the committing officer determines tha t 
such release is not contrary to the public interest. Such release may be ordered 
at  the  time for the setting of bail, or at  any time thereafter. In no case, however, 
shall any such individual be so released unless, prior thereto, he has voluntarily 
agreed to such program, and he has knowingly and intelligently waived, in the 
presence of the committing officer, any applicable statute of limitations and his 
right to speedy tria l for the period of his diversion.

Sec. 6. (a) The administrative head of a program of community supervision 
and services shall report on the progress of the individual in carry ing out his 
plan to the  atto rney for the Government and the committing officer a t such times 
and in such manner as such attorney or officer deems appropriate.

(b) In any case in which an individual charged with an offense is diverted to a 
program pursuant to th is Act and such diversion is terminated and prosecution 
resumed in connection with such offense, no statements made or other information 
given by the defendant in connection with determination of his eligibil ity for such 
program, no statements made by the defendant while pa rticipating  in such pro
gram, no information contained in any such report made with respect thereto, 
and no statem ent or other information concerning his partic ipation  in such pro
gram shall be admissible on the issue of guilt of such individual in any judicial 4
proceeding involving such offense.

Sec. 7. (a) In any case involving an eligible individual who is released to a 
program of community supervision and services under this  Act, the criminal 
charges against such individual shall be continued without final disposition for 
a twelve-month period following such release, unless, prior  thereto, such release *
is terminated pursuant to subsection (b) of th is section, or such charge against 
such individual is dropped in accordance with subsection (c) of this section. In 
any case in which such release is not terminated or such charge is not dropped 
within such twelve-month period, such charge so continued shall, upon the ex
piration of such twelve-month period, be dismissed by the committing officer.

(b) The committing officer, at any time within such twelve-month period re
ferred to in subsection (a) of th is section, shall terminate such release, and the 
pending criminal proceedings shall be resumed, if the attorney for the Government 
finds such individual is not fulfilling his obligations under the plan applicable 
to him, or the public interest  so requires.

(c) If the administrative head certifies to the committing officer a t any time 
during the period of diversion tha t the individual has fulfilled his obligations and 
successfully completed the program, and if the a ttorney for the Government con
curs, the committing officer shall dismiss the charge against such individual.

Sec. 8. (a)  The chief judge of each dist rict is authorized, in his discretion, to 
appoint an advisory committee for each program of community supervision and 
services within his district. Any such committee so appointed shall be composed of
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the chief judge, as chairman, the United States  attorney for the district , and 
such other judges or individuals within such district as the chief judge shall ap
point, including individuals representing social service or other agencies to which 
persons released to a program of community supervision and services may be re
ferred under this Act.

(b) It shall be the function of each such committee so appointed to plan for 
the implementation of any program of community supervision and services for 
the district, and to review, on a regular basis, the administra tion and progress 
of such program. The committee shall report a t such times and in such manner as 
the chief judge may prescribe.

(c) Members of a committee shall not be compensated as such, but may be 
reimbursed for reasonable expenses incurred by them in carrying out the ir du
ties as members of the committee.

Sec. 9. In carrying out the provisions of th is Act, the Attorney General sha ll—
(1) be authorized to—

(A) employ and fix the compensation of such persons as he determines 
necessary to carry  out the purposes of this Act ;

(B) utilize, on a cost-reimbursable basis, the services of such United 
States probation officers and other employees of the executive and jud i
cial branches of the Government, other than  judges or magistrates, as 
he determines necessary to carry out the purposes of this Ac t;

(C) employ and fix the compensation of, without  regard to the provi
sions of title  5, United States Code, governing appointments in the 
competitive service and the provisions of chapter 51 and subchapter 
II I of chapte r 53 of such title relat ing to classification and General 
Schedule pay rates,  such persons as he determines necessary to carry  
out the purposes of this Act:

(D) acquire such facilities, services, and materials as he determines 
necessary to carry out the purposes of this Act ; and

(E) enter into contracts  or other  agreements, without regard to 
advertising  requirements, for the acquisition of such personnel, facili 
ties, services, and mater ials which he determines  necessary to carry  out 
the purposes of this Ac t;

(2) consult with the Jud icial Conference in the  issuance of any regulations  
or policy statements with respect to the admin istration of any program of 
community supervision and services;

(3) conduct research and prepare reports for the President, the Congress, 
and the Judicia l Conference showing the progress of all programs of com
munity supervision and services in fulfilling the purposes set forth in this 
Ac t;

(4) certify to the appropriate chief judge of the United States dist rict 
court as to whether or not adequate facilities  and personnel are  available to 
fulfill a plan of community supervision and services, upon recommendation 
of the advisory committee for such dist ric t;

(5) be authorized to provide technical assistance to any agency of a State 
or political subdivision thereof, or to any nonprofit organization to ass ist in 
providing programs of community supervision and services to individuals 
charged with offenses against  the laws of any State  or political subdivision 
the reo f;

(6) provide for the audi t of any funds expended under the provisions of 
this Act;

(7) be authorized to accept voluntary  and uncompensated services;
(8) be authorized to provide addit ional services to persons agains t whom 

charges have been dismissed under this Act. upon assurance of good be
havior and if  such services are not otherwise avai lab le; and

(9) be authorized to promote the  cooperation of all agencies which provide 
education, training , counseling, legal, employment, or other social services 
under any Act of Congress, to assure tha t eligible individals released to 
programs of community supervision and services can benefit to the extent 
possible.

Sec. 10. For the purpose of carrying out the provisions of the Act, there a re au
thorized to be appropriated for the fiscal year ending June  30. 1974, and for each 
fiscal year thereafter, the sum of $2,500,000.

Passed the Senate October 4, 1973.
At tes t:

Francis R. Valeo.
Secretary.
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Adm inistr at ive O ffice  of th e  U .S. Courts.
Supreme  Court B uild ing, 

W as hing ton,  D.C. , Octo be r 10, 1973.
Ho n. P eter W.  R odino , Jr .,
Hou se  o f Rep re se nt at iv es ,
W as hi ng to n,  D.C.

H ear Congressman Rod ino: I w ri te  in  res po nse to you r le tt e r of  Sep tem be r 20 
co nc er ni ng  H .R . 9007, a bil l to  per m it  a  Fed er al  co ur t to pl ac e cert a in  pe rson s 
ch ar ge d w ith  Fed er al  cr im es  in pro gra m s of co mmun ity  su pe rv is io n and  se rv ice s. 
Thi s hil l w as  re fe rr ed  to  th e A dm in is tr at iv e Office fo r an  ex pr es sion  of  views .

At th e Apr il 5- 6 me eting , th e Ju d ic ia l Co nferen ce  of  th e  U ni te d S ta te s con
side re d si m il ar le gi slat io n in  S. 798. which  pr ov ides  th a t a co m m it ting officer,  on 
re co m m en da tio n of  th e  at to rn ey  fo r th e  Gov ernm en t, may  re le as e a pe rson  
ch ar ge d w ith an  off ense ag ai nst  th e  U ni ted S ta te s by d iv ert in g  him to  a  vo lun
ta ry  pro gr am  of  co mmun ity  su pe rv is io n an d se rv ice s. T he Con fe renc e ap pr ov ed  
th is  bil l in  pr in cipl e,  howe ver, ex pr es se d th e vie w th a t th e fe dera l pr ob at ion 
sy stem  sh ou ld  be de sign ated  as  th e a ge nc y to pr ov id e th e p ro gr am s of  sup er vi sion  
an d se rv ices  ra th e r th an  an  ag ency  of  th e  D ep ar tm en t of  Ju st ic e  and  th a t th e 
Co ng res s sh ou ld  au th or iz e suf fic ien t fu nds fo r th e fe der al  pr obat io n sy stem  to 
prov ide th es e se rv ice s. Th e Co nferen ce  fu r th e r reco mmen de d th a t Se ct ion 3(4 ) 
of  the pr op os ed  bil l be am ende d so as to  defin e “com m it ting  off icer" a s  a ny  ju dg e 
or  m ag is tr a te  “in an y case  in which  he  has  pote ntial  tr ia l ju ri sd ic ti on  or in  an y 
ca se  w hic h has been a ss igne d to him  by  t he co urt  f or su ch  p ur po se ."

In  ou r vie w II .R . 9007 in co rp or at es  th e  ch an ge s to  S. 70S reco mmen de d by th e 
Co nfe ren ce .

Si nc erely yours .
W il li am  E.  F oley,

D ep uty  Dire cto r.
I  am pleased to  call  as t he first  wi tness befo re the subcom mit tee th is 

mo rning my  dis tinguish ed subcom mit tee  colle ague  fro m Ill inoi s, the 
Ho norab le Tom  Railsback .

TESTIMONY OF HON. TOM RAILSBACK, A REPRESENTATIVE IN
CONGRESS FROM THE 19TH CONGRESSIONAL DISTRICT OF THE
STATE OF ILLINOIS

Mr.  R ailsback . Th an k you, Mr . Ch air man , and mem bers  of the  
subc omm ittee .

T want to  begin by say ing  that  I  th in k it is r ef resh ing th at  th is  sub 
com mit tee  is tryi ng  to con tinu e op erat ing and try in g to legi sla te 
des pite ou r othe r awesome responsibi liti es re la tin g to imp eachment . 
In  othe r words , T ce rta inly  favo r what the  Ch ai rm an  is doing , th at  is 
goi ng ahead  wi th leg islation despite  the  fac t th at  we have th is  oth er 
res ponsibi lity .

Mr. Ch ai rm an , in th e int ere st of  con serving the s ubcom mittee ’s time , 
I ask unanimous consent th at  the ful l tex t of my pr ep ared  sta tem ent  
ap pe ar  in the he ar ing record , as  i f I had read it, and T w ill at tempt  to 
briefly sum marize  if  I may, consise ly, if  I can , my thou gh ts  on th is 
subject .

Mr. K artexmeir . W ith ou t objec tion, your  f ull  sta tem en t will be r e
ceived and  made a p ar t o f th e record .

[The  com plete s tate ment of  Mr. Ra ilsback fol lows:]
Stateme nt  of  H on . T om R ail sback

Mr. C ha irm an  an d Mem bers of  th e  Subco m m it te e: To da y,  I am  te st if y in g in 
su pp or t of  legi sl at io n wh ich  wou ld perm it  a Fed er al  co ur t, up on  th e  rec om 
m en da tion s of  th e  U.S. pr os ec ut or  to  pl ac e cert a in  pe rson s ch ar ged  w ith Fe de ra l 
cr im es  in pr og ra m s of  co mmun ity  su pe rv is io n.  The se  bi lls  wou ld  au th ori ze  th e 
court s to  es ta bl is h pr og ra m s of  no n- cr im in al  di sp os it io n fo r cert a in  Fe de ra l of-



fe nd er s.  A pe rson  wo uld  be  el ig ib le  fo r def er re d  pr os ec ut io n on ly on th e rec om 
m en da tion of  th e at to rn ey  fo r th e  go ve rn m en t which  th en  m ust  be  ap pr ov ed  by 
th e co ur t.  Su ch  a pe rson  wo uld  hav e to  volu nta ri ly  ag re e to  en te r th e pre -t ri al  
d iv er si on  pr og ra m  an d waive  an y ap pl ic ab le  s ta tu te  of  lim it a ti ons an d his 
ri gh t to  spee dy  tr ia l fo r th e pe riod  of hi s dive rs ion.  I f  th e  pe rs on  fulfi lled hi s 
obl ig at io ns  un de r th e pro gr am  th e  ch ar ge s again st  him wou ld  he  dis miss ed . 
P ro se cu tion  of  th e  pe nd ing cr im in al  ch ar ge s co uld he re su m ed  when th e co ur t 
or pr os ec ut or  foun d th a t th e pe rs on  was  no t fu lf il ling  hi s ob liga tion s unde r th e 
pr og ra m .

F or th e  in fo rm at io n an d us e of  th e Su bc om mitt ee , I had  pre par ed  a com 
para ti ve  an al ysi s of  th e  th re e hil ls  pe nd in g be fo re  th e Sub co m m it te e:  ll .l t.  
10016, in tr od uc ed  by ou r d is tingu is he d C ha irm an  of  th e  Full  Co mmitt ee  a t th e 
re qu es t of  th e Ju di ci al  Con fe re nc e;  S. 798, in trod uc ed  by S en at or Bur di ck , wl iicn 
pa ss ed  th e  Sen at e Oc tob er 4th,  1973; an d H.R.  9007 which  is  id en tica l to II .I t. 
9201, bo th  of  wh ich  I in trod uc ed  w ith seve nt ee n co-sp onsors.  T he way  II .It . 9007 
is in te nd ed  to  w ork is a s f ol lows  :

F ir st , soon  a ft e r th e a rr e s t of  an  in di vid ual  ch ar ge d w ith a cr im in al  offense, 
th e  a tt o rn ey  fo r th e go ve rn m en t wou ld re qu es t a pro bat io n off icer  to  ga th er 
in fo rm at io n an d re po rt  pr om pt ly  to  him an d th e C ou rt  co nc er ni ng  th e po te ntial  
el ig ib il ity fo r pl ac em en t of th a t in di vi dua l in to  a pro gra m  of  co mmun ity  
su pe rv is io n ;

Se co nd , th e U.S.  pr os ec ut or  wou ld  revi ew  th e  re co m m en da tion  of  th e pro ba 
tio n officer an d if  he  ag reed , an d if  th e  re co m men da tio n was  fo r plac em en t in a 
prog ra m, th en  th e pr os ec ut or  wou ld go to  th e accu sed an d ad vi se  him  of  his  
el ig ib il ity fo r dive rs ion fro m pro se cu tio n an d th a t if  he  w an te d to  part ic ip a te  in  
th e pro gra m  he  wo uld  ha ve  to  w ai ve r,  fo r th e  pe riod  of  his  dive rs ion,  an y 
s ta tu te  of lim itat io ns an d hi s ri gh t to  a  speedy  t r i a l ;

Th ird,  th e  pr os ec ut or  wo uld  th en  go to  th e Cou rt an d th e C ou rt  wo uld ap pr ov e 
or di sa ppr ove  an y pre -t ri al  di ve rs io n ag re em en t. On ce th e pr os ec ut or , th e ac 
cu sed an d th e  co ur t ag reed , th e  ac cu se d wo uld  en te r th e pro gr am  fo r no fe w er  
th an  90 da ys an d no mo re th an  12 m on th s. I f  th e  ac cu sed su cc es sful ly  co mplete s 
th e pr og ra m , th e co ur t ma y dis m is s th e  cha rg es .

A di sm is sa l of ch ar ge s sh al l b a r pr os ec ut io n fo r th e  of fense ch arge d,  an y 
off ens e ba se d on th e s am e co nd uc t o r an y co nd uc t ari si ng  f ro m  th e  s am e cr im in al  
ep iso de  an d a bar from  th e pr os ec ut io n of  an y o th er off ense  re qu ir ed  to be 
jo in ed  w ith  th e prim ar y offense. I f  th e  ac cu sed does no t w an t to  co nt in ue  in th e 
pr og ra m, he  ca n w ithd ra w  a t an y tim e.  Und er  II .R . 9007 th e pr ose cu to r ca nn ot  
te rm in ate  a pla ce men t. If  a pro se cu to r wish es  to  w ithdra w  an  ac cu sed fro m a 
pr og ra m  an d re su me pr os ec ut ion he  m ust  pet it io n th e Cou rt  an d on ly th e Cou rt  
ca n te rm in a te  a  plac em en t an d th e r es um pt io in  o f p ro se cu tio n.

The  le gi sl at io n wh ich  I in tr od uc ed , II .R . 9007. is  more clo se ly al ig ne d w ith  
Sen at or B urd ic k’s bil l, S. 798. As th e  co m pa ra tive  an aly si s ch a rt  po in ts  ou t, th e 
bi lls  di ff er  in a nu mbe r of  are as . How ev er , th e di fferen ce  be tw ee n S. 798 an d 
II .R . 5)007 ca n  be  n ar ro wed  to tw o p ri m ary  d iff eren ce s.

The  fi rs t pr im ar y di ffe renc e co nc er ns  ad m in is tr a ti on  of th e di ver si on pr og ra ms.  
S. 798 ve st s su ch  au th ori ty  in  th e A tt orn ey  Ge neral  th ro ug h th e ap poin tm en t of  
'• adm in is tr a ti ve he ad s’’ in each  ju d ic ia l d is tr ic t.  H.R.  9007 ve st s su ch  au th ori ty  
in  th e D is tr ic t Cou rts  to be adm in is te re d  th ro ug h ou r ex is ting  pro bat io n se rv ice 
w ith th e court  se rv in g as  a bu ffer  be tw ee n th e D ep ar tm en t of  Ju s ti ce  an d th e 
pe rs on  ch ar ge d w ith  th e cr im in al  off ense.  Th e co ur ts  wo uld  be  an  ob ject ive bu t 
in te re st ed  th ir d  par ty . Th e D epart m ent of  J ust ic e  is th e ac cu se r an d th e accused 
may  we ll be  re lu c ta n t to  en te r in to  an y pr og ra m  co nt ro lle d by th e  ac cu se r.

In  ad d it io n  S. 798 wo uld  cre ate  a new level of  Fed er al  em ploy ee s ca lle d an  
“a dm in is tr a ti ve  hea d” se lecte d by th e  A tto rn ey  Gen eral  with  th e  ap pr ov al  of  
th e  Chi ef  Ju dge  of th e d is tr ic t w it h in  wh ich  such  pe rson  so  ap po in te d sh al l 
se rv e.  II .R . 9007  wo uld  plac e th e pro gr am s of  dive rs ion from  th e  cr im in al  
proc es s w it h in  our ex is ting  pro ba tion  se rv ice st ru c tu re  which  is  co nt ro lled  an d 
m an ag ed  by th e  d is tr ic t co ur ts . T his  is  th e  reco m men da tio n of th e  U.S . Ju dic ia l 
Co nferen ce . In  our ex is ting  pro ba tion  system  we ha ve  th e ex pe rien ce  an d ex 
per ti se  to  de ve lop ef fecti ve  an d m ea ni ng fu l di ve rs io n pr og ra m s a t a min im um  
ex pe ns e to  th e  ta xp ay er .

Th e seco nd  pri m ar y di ffer en ce  be tw ee n S. 798 an d H.R.  5)007 co nc erns  th e 
au th ori ty  of  th e  pr os ec ut or  once an  ac cu sed ente rs  a pr og ra m  of  dive rs ion.  
Und er  S. 75)8 cr im in al  proc ee ding s ca n be resu med  whe n th e pr ose cu to r finds 
th a t th e  ac cu se d is no t fu lf il ling  h is  ob lig at io ns  under  hi s pla n or wh en th e 
pu bl ic  in te re st  so re qu ires . U nd er  H.R. 9007 th e Cou rt ma y te rm in ate  such
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pl ac em en t a t an y tim e an d au th ori ze  th e  pro se cu to r to  re su me cr im in al  pro 
ceed ings . Thi s,  in  my op ini on , is im port an t to  th e ac cu sed be ca us e it  as su re s him  
of  a  fa ir  adm in is tr a ti on  of  th e  div er sion  pl an . Thi s is not to  sa y th a t th er e 
w ou ld n’t be a fa ir  a dm in is tr a ti on  if  t h e  p ro se cu to r cou ld w ithdra w  a  pe rson  fro m 
a pr og ra m , hu t in  th is  bu sine ss  th e appea ra nce  of  fa ir ness  is as  i m port an t as  th e 
re su lt  of  fa ir nes s.

E ary  d iv er si on  from  th e cr im in al  ju s ti ce  sy stem  has  rece ived  st ro ng  su pp or t 
fr om  th e Ju d ic ia l Co nferen ce  of  th e  U.S ., th e  Amer ican  B ar  Assoc ia tio n ,th e 
D ep art m ent of  Ju st ic e,  th e N at io nal  D is tr ic t A tto rn ey s Assoc ia tio n,  an d th e 
C ha m be r of  Co mmerce  of  th e  U.S . In  1967, th e  P re si den t’s Co mmiss ion on La w 
Enf orc em en t and A dm in is tr at io n of  Ju s ti ce  ad op ted a st an d ard  in it s final 
re po rt , T he Ch al leng e o f Cr im e in a Fre e So ciety,  which  en do rsed  th e  con cept 
“o f ea rl y di ve rs io n pr og ra m s.  I t reco mmen de d th a t pro se cu to rs  under ta ke 
“ [e ] ar ly  id en ti fi ca tion  an d di ve rs io n to  o th er  co mmun ity  re so ur ce s of  thos e 
of fend er s in ne ed  of  tr ea tm en t,  fo r wh om  fu ll  cr im in al  di sp os it io n does no t 
appear re qu ir ed .”

The  A.R .A. Se cti on  of  Crim in al  Law  su pp ort s th e  idea  of  p re -t ri a l dive rs ion 
be ca us e it  em bo dies  pr ov is ions  of  th e fo llo wing S ta ndard  fo r C rim in al  Ju s ti ce : 
The  pr os ec ut ion fu nc tion

3.8 D is cr et io n as  to no n- cr im in al  d is po si tion .
(a )  The  pr ose cu to r shou ld  ex pl or e th e  av ai la b il it y  of  no n- cr im in al  di sp os iti on , 

in cl ud in g pr og ra m s of  re hab il it at io n, fo rm al  or  in fo rm al , in de cidi ng  w het her  to 
pr es s cri m in al  c h a rg es : e sp ec ia lly  in th e  ca se  of  a  fi rs t of fender,  th e  n a tu re  o f the 
of fense m ay  w a rr a n t no n-cr im inal di sp os it io n.

(b ) P ro se cu to rs  shou ld  be fa m il ia r w ith  th e re so ur ce s of  s oc ia l ag en ci es  wh ich  
can  ass is t in  th e ev al ua tio n of  ca se s fo r di ve rs io n from  th e cr im in al  pro cess.  
The  de fe ns e fu nc tion

6.1 Dut y to  e xp lo re  d ispo si tio n w ithou t tr ia l.
(a ) W he ne ve r th e na tu re  an d ci rc um st an ce s of th e  ca se  per m it , th e  la w ye r 

fo r th e ac cu sed shou ld  ex plor e th e po ss ib il ity of  an  earl y  div er sion  of  th e case 
fr om  th e  cr im in al  proc ess th ro ug h th e  us e of  o th er co mmun ity  ag en cies .

In  ad dre ss in g  th e F ir s t N at io na l Con fe renc e on Cor re ct io ns  in  W ill iamsb ur g.  
V irgi ni a in  1971, th e  th en  A tto rn ey  G en er al  Jo hn N. M itc he ll s a id :

“L et us  reco gn ize th a t co rr ec tion s sh ou ld  begin , no t w ith th e pr is on s,  but with  
th e  co ur ts . In  m an y ca ses so ciety  ca n be st  he se rv ed  by d iv ert in g  th e  ac cu sed to a 
volu nta ry  co mm un ity  or ie nte d co rr ec tion al  pr og ra m  in st ea d of  bri ngin g him  to 
tr ia l.  The  Federa l cr im in al  ju st ic e  sy st em  has  a lr ea dy us ed  th is  fo rm ula  in ma ny  
ju ven il e ca se s—th e so-call ed  Bro ok lyn pl an . I be lieve  th is  pro gr am  could  be ex 
pa nd ed  to  in cl ud e ce rt a in  of fend er s beyo nd  th e ju ve nile age, w ithou t losing  th e 
ge ner al  de te rr en t effect of th e cr im in al  ju st ic e  s ys tem.”

As  re cen tl y  as  Oc tob er,  1973, th e N at io nal  Adv isor y Co mm iss ion  on Crim inal  
Ju s ti ce  S ta ndard s an d Go ats  reco mmen de d di ve rs io n from  th e cri m in al  ju st ic e 
pr oc es s. T h a t Co mm iss ion  also  reco mmen de d re le as in g m an y cri m in al s fro m 
pr ison  an d de ve loping  alt e rn ati ves to  in ca rc er at io n  fo r othe rs . “T he se  ch an ge s 
m ust  no t be m ad e ou t of  sy m pat hy fo r th e  c rim in al  or  d is re gar d  of  th e  th re a t of  
cr im e to  so ci ety. ” bu t “They m ust  be  m ad e pr ec isely be ca us e th a t th re a t is too  
se ri ous  to be  c ou nt er ed  by Inef fecti ve  m et ho ds .”

D ef er re d pr os ec ut io n wras  fi rs t us ed  by th e U.S . A tto rn ey  fo r th e  E ast ern  Dis
tr ic t of  Ne w York in 1936. At  th a t tim e th e U.S.  A tto rn ey  an d th e ch ie f pr ob at io n 
offi cer w er e co nc erne d w ith  th e handli ng  o f ju ven ile of fend ers an d w er e seek ing a 
met ho d of  av oi di ng  th e dem or al iz in g in flu en ce s of  th e co urt  pr oc ed ure  on young 
of fend ers. The  de cis ion w heth er to  defe r pr os ec ut ion w as  m ad e by th e U.S. 
A ttorn ey  on th e ba sis of a co mplete in ves tiga tion by th e pro ba tion  office r. Thi s 
w as th e  be gi nn in g of  w ha t became kn ow n as  th e B ro okl yn  Fl an . Mo re  ge ne ra lly  
th e  co nc ep t of  ear ly  di ve rs ion s ta rt e d  to ga in  pop ul ar  su pport  ih  th e  mid -196 0's. 
A t th a t tim e Ve ra In s ti tu te  of  Ju s ti ce  a t New Yo rk U ni ver si ty  had  und er ta ken  
a se ri es  of  re se ar ch  st udie s which  cu lm in at ed  in th e re co m m en da tio n an d su pp or t 
of  the  co nc ep t of  p re -t ri al  di ve rs io n.  T he  V er a In s ti tu te ’s mo st su cc es sful  ven tu re  
p ri o r to  th a t w as  in th e are a  of  ha il re fo rm . T heir  re sq nreh  an d st udy  fo rm ed  the 
bas is  fo r w hat became th e Bai l R ef or m  Ac t of  1966. In  1966 tw o ve ry  su cc es sful  
p il o t pro je cts  wer e st a rt ed  ba se d on  th e ear ly  di ve rs io n concep t; on e of  which  
was  ca lle d th e M an hat ta n Cou rt  Em pl oy m en t P ro je ct an d th e  o th er en ti tled  
P ro je ct Cro ss ro ad s loca ted in W as hi ng to n.  D.C.  which  w as  sp on so re d by the 
N ati ona’ Co uncil  on Chi ld ren an d You th . /
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/ Both of these projects ran for 3% years with funding from the  U.S. Department 
of  Labor, and both have now become a par t of the local court services function 
in Manhattan and Washington, D.C. Both of these programs divert  felony and 
misdemeanor cases following arrest, but before arraignment, and both offer 
employment placement services, vocational train ing.and  educational placement, 
along with counseling by trained pa raprofe ssionals./
/ i n  these two pilot projects the liklihood of futu re recidivism was substant ially 
reduced for  participan ts in comparison with a matched group of non-participants 
processed through the court in the normal fash ion. /ln the Manhattan project, 
154 persons entered the program and of these, 152 successfully completed the pro
gram. The number of recidivists among this group were 24 or 15.8 percent. The 
non-partic ipant group processed through the Court in normal fashion number 
91 with 29 recidivists for 30.1 per cen t/ln the Washington, D.C. project, 191 per
sons entered Operation Crossroads and 140 successfully completed the program. 
Among this group there were 31 recidivists or 22.2 percent. The non-partic ipant 
group process through the  court in normal fashion number 105 with 48 recidivists 
or 45.7 percent. /

RECIDIVISM OVER 15 MONTHS FOLLOWING IN IT IA L COURT CONTACTl

Total Num ber  of Percent
Group nu mbe r2 recidiv ists rec idiv ists

Par ticipan ts........... .......................... ............. ...................... ............................ 191 60 31.4

Favorable (charge dismissed)______ ____ _ ............................ 140 31 22 .2
Unfavorable______________ ______________ ...........................  51 29 56 .8

Controls......... ........... ......... ................................ .................. _____ _______  105 48 45 .7

Charges dismissed_______________ . ........ ...................  50 22 44 .0
Other dis posit ion_________ ___ ____ __________ 55 26 47.3

1 Arrests recorded by Metropolitan Police Department,  Distr ict  of Columbia.
2 Not included aie 9 participants and 2 controls whose names could not be located in Police Department files.
Source: Project Crossroads: A final report to the  Manpower Admin istratio n, U.S. Department of Labor, p. 35 (Wash

ington,  D.C. 1971).

In Operation Crossroads a cost benefit analysis was prepared in order to com
pare the cost of the project with the cost savings in terms o f:

1. An immediate reduction in costs to the criminal justice system through suc
cessful diversion of cases to the program ;

2. increased productivity as reflected in higher wages and more regular  em
ployment ; and

3. a reduction in future  social costs from crime by lowering recidivism rates. 
The benefits to the public were $2 for every dollar invested. For the benefit and 
use of the Subcommittee I ’ve attached as pa rt of my statement a rather  brief but 
detailed discussion of this cost-benefit analysis.
/The  results achieved by these pilot projects in terms of recidivism reduction 

were so encouraging tha t Department of Labor funded a number of “second 
round” projects in the cities of Baltimore, Boston, Newark, Cleveland, Minneapo
lis, San Antonio and San Francisco in late 1970. A “third round” of similar proj
ects is now being funded from Law Enforcement Assistance Administration 
(L.E.A.A.) funds in scores of ci ties around the country,'The Dade County Pre
trial  Intervention Project, Miami, Florida reported that The per case cost for suc
cessfully diverted first offenders was $695 as compared to the costs of dealing 
with first offemlers by use of probation which was $804 or by incarceration at a 
cost of $1.401/Th e Atlanta, Georgia pre- trial diversion project compared the av
erage cost per person completing thei r program of $1,263 wi th the average cost 
I>er felony conviction in Fulton County, Georgia, of $4,483. /

We know/tlie i>er capita cost of Federal probation supervision in the community 
for fiscal year 1972 was $384.83 a year. The average 1972 per capita cost for con
finement in the Federal Bureau of Prisons institut ions was $5,200 a year./under 
II.It. 9007 the per capita cost will be no more than the 1972 probation figure and 
it may well be less. However, it was introduced with an open-ended authorizat ion 
because at tha t time I was unable to obtain a dollar figure from the Administra
tive Office of U.S. Courts. When the Judicial Conference testifies I expect to re
ceive an estimate  on what it would cost to maintain such a program within our
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present probation system. I believe such a figure will be considerably less than the
2.5 million dollar figure contained in S. 798-

Prosecution need not be the only method of dealing with antisocial conduct.
Experienced prosecutors have long exercised the ir discretion to defer prosecution 
under certain conditions. However, I do not believe tha t it is used extensively pri
mari ly because prosecutors and the Courts do not have the time, the staff, the 
money, the facilities or the programs to handle effective and meaningful non- 
crimina l disposition of cases. Therefore, the prosecutors have little  alternative 
but to prosecute and the Courts to sentence. We must try and evaluate cases be
fore ra the r than a fter  conviction.

This legislation is necessary in order to provide the prosecutors and the Courts 
with the facilities, the  money and the support to develop alternatives to our crimi- *
nal justice system with its expenditure of precious time and money and circum
vent the doubtful success of the correctional institutions. But of greater  impor
tance,  is the development of programs which provide an individual with the op
portunity of becoming productive both to himself and to society.

Mr. Railsback. Also, Mr. Chairman,  I have a brief comparison of 
the major provisions of the House and Senate bills under consideration, 
as well as H.R. 10616, all of which relate to pret rial  diversion, and I 
ask unanimous consent to have that appear  as part  of the record, along 
with a benefit-and-cost analysis of Pro ject Crossroads contained in the 
final repo rt of the Manpower Adminis tration,  Washington, D.C., 1971, 
which I think would be of help to us in our consideration of these va ri
ous bills.

The Chairman. Without objection, the nine-page comparison which 
you referred to will be made a part of the record; and also the Project  
Crossroads report, which you also alluded to, will be made a p art  of 
the record.

[The nine-page comparison, and Pro ject Crossroads report follows:]

Project Crossroads : A F inal Report to the Manpower Administration,
U.S. Department of Labor (Washington, D.C. 1971)

BEN EF IT -C OST  A N A LY SIS  1 2

This chapter  presents a summary of the results  of a benefit-cost analysis of 
Pro ject Crossroads. The program was designed as an alternative to the tradi
tional judicial and correct ional systems for individuals with no previous adult  
(18 years or over) convictions/Tour hundred and sixty adult  individuals parti ci
pated  in the program between September 1968 and April 1970. Through intensive 
•counseling, job placement, remedial education and other services—over a three 
month period, following arrest but prior to tria l—the program attempted to a lter *
behavior patterns before individuals became accustomed to crime as a way of 
life. If, at the end of the 90-day period, the defendant had shown satisfactory 
progress, the  court would, upon Crossroads’ recommendation, dismiss the charges./
''T he  program focused on youths arrested for a property crime and facing the 

probability of their  first criminal conviction, and for whom there was a high 
probabili ty of recidivism. While the crimes ar e non-violent, lesser offenses, it is 
believed tha t most serious offenders begin in this manner, get involved in the 
court and prison system, obtain a criminal record, and have a very difficult time 
“going straight.” ’/

It  is not assumed that the  program, through counseling, remedial education, 
and placement services, will totally  eliminate the urban crime problem. There is 
undoubtedly a  significant population of individuals who are  not likely to be “re
formed” by manpower or other types of programs, or by the general ameliora
tion of social and economic conditions. On the other hand, i t i s assumed here tha t 
the re exists a sizeable population whose perceptions of the advantages and dis
advantages of alternative life styles can be altered by this type of program. The 
hypothesis of this analysis is th at the program will yield returns in terms of (a)

1 J ohn  F. H ol ah an , E co nom is t- C onsu lt an t:  Ph .D . C an di da te , Ge orge town U niv er si ty ; 
Res ea rc h As soc iat e, D.C. D ep ar tm en t of  C or rect ions .

2 P re si den t s Comm iss ion  on  La w E nf or ce m en t an d A dm in is tr at io n  of  Ju st ic e,  Tas k 
For ce  on  As sessmen t of Cr im e. Crime an d I ts  Im pact , an  A ss es sm en t (W as hi ng to n,  D .C .: 
U.S.  Gov er nm en t P ri n ti n g  Office, 19 67 ) pp . 79 -8 0.
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an immediate reduc tion in cost s to the  crim inal  jus tice  system through success
ful divers ion of cases to the program, (b) increased produc tivi ty as reflected in 
high er wages and more reg ula r employment, and  (c) a reduction  in future  social 
costs  from crime by lowering recidivism (rea rres t)  rate s.

One of the most difficult problems encountered in program  evaluations of this 
type is ascerta ining what would have happened to program par tic ipants  in the 
absence of the program. Es tim ates of p rograms are freq uen tly made by compari
son of program particip ants with  a contro l group. Ideal ly, the  two groups are  
matched for severa l sociodemographic chara cte ris tics and  are selected simul
taneously or from the same  time period  as the  experim enta l group. It  is rare ly 
possible, however, to pe rfec tly matc h the two groups.
f  I n this  study, the control group was selected randomly from court  records 
from the  6-month period pr ior  to the beginning of Crossroads operations in Sep
tember 1966/ In dividuals were selected  on the  basis  of thei r similar ity to the  
particip ant group on the  fou r ma jor  enrol lmen t cr it eri a : age, no p rio r a dult con
victions, offense category, and eligibility for  personal  bo nd /T he re  were three

* fac tors which were impossib le to control, and thu s may be sources of bias: (1) 
project par tici pan ts have  to agree to enter  the program. (2) permiss ion to en
roll must, be given by the  U.S. Atto rney 's Office, and  (3) partic ipa nts  are  in
terviewed by a project counselor  before enrollment.

Selection of the contro l group from an ea rli er  point in time  tha n the  pa r
tic ipa nt group presented no serio us problem for  m easurin g the  diversion and  re
duced recidiv ism benefits of the  program. Inform ation on case  dispositions and 
incidence of  rea rre sts  fo r both groups was available from police and c our t records. 
However, the  time difference d id present serious problems for  the measuremen t of 
the  employment  and earnings benefit, prim arily because individuals  were ex
tremely difficult to contact. Thus , it became necessary to use the employment 
records of Crossroads pa rticip an ts prior to pro ject  enro llment as  an ind ica tor  
of the ir performance af te r the program. Adjustm ents  were made to this  d ata  for 
infla tion and  increased age, both of which would normally cause earn ings to 
be higher  one year la ter even in the  absence of a Crossroads program.

The benefits from the prog ram were principa lly reduction s in the  amount of 
crime and  its att endant social costs. The project works with individuals involved 
in prop erty  crimes, which are basica lly involuntary tra ns fers of w ealth.  A thef t 
of goods or cash is not an economic loss to society but. rather , constitutes  a re
dis trib ution of ownership of wea lth or monetary  claims  on wealth.  Although 
the re is a loss to the victim, the re is no net reduction  in social welfare, ignoring 
physical injury, prop erty  damage, etc., if th at  loss is equal  to the gain  of the  
pe rpetr ato r or ultimate consumer. Thus, while a prog ram which reduces  crime 
will yield  benefits to potent ial  victims, these are not prop erly  considered social 
benefits.

While  the  value of proper ty stolen  should not  be considered a loss to society 
as a whole, this does not mean  that  forced tra nsfers of wea lth have  no social 
costs. Rather , they include the  foregone prod uctivity  of the  thief, assuming  thi s 
would be in socially acceptable employment. The social costs also include the

* priva te and public resources which are  expended to preven t crime and to ad 
judicate, punish,  and  reh ab ili tat e criminals. This  would include pr iva te ex
penditu res  on locks, alarms,  lights, secu rity guards, insurance , etc., and public 
expenditures on police, cour ts, and  correctional systems. These  expendi tures em-

* ploy hum an and ma ter ial  resou rces  w’hich could be employed elsewhere in the 
absence of crime. To the  ex ten t th at  these  resources could be used productively 
elsewhere, they are  a cost to society in their  present use. Finally , one mus t also 
include the  fear, avoidance of normal activ ity, community disruption , and so 
for th, which though imposs ible to qualify , are nonetheless  very real  costs of 
crime.

It  is not possible to measure many of these  costs of crime, and thus  the  est i
mates of the  benefits from the  program are  und ers tate d. Est imates were  made 
of the  value  of prop erty  stolen per crime and if  the costs of police, courts, cor
rectio ns, probation, and  paro le services. These were developed on a per-crime 
or per-offender, ra ther  than  tota l cost, basis. They were then used in mea suring 
the  resource savings  or benefit from successful diversion of the  cases from the  
cou rts and  from reduct ion in recidivism rates .

The three principal, measurable social benefits derived from Pro jec t Cross
roads we re:  the  divers ion benefit, the recidivism redu ction benefit, and the  e arn
ings benefit. The divers ion benefit was defined a s the  immedia te ret urn to society 
from enrol lment of d efenda nts  in the program. Pa rti cip an ts who were  favorably  
term ina ted  from the pro jec t had  their  cases dismissed in court. The value  to
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society from diverting cases from the crim inal  jus tice  system depends on the 
number of cases that  otherwise would not have been diverted, the  expected cost 
of adju dica tion, and the  expected costs  of sentence. The expected cost of ad
judication  depended  on the costs of each type of ju dici al proceeding weighted by 
the probabili ty th at  tha t type of t ria l would have been chosen. The expected costs 
of sentence  depended on the costs of differen t types of dispositions, including 
acquittal, prison , etc., weighted by the probabi lity that  each disposition would 
have  occurred.

The results  of the  analysis showed th at  85.7% of Crossroad partic ipants  had 
the ir cases dismissed at  termination, as opposed to 40.7% of the  contro l group;  
25.8% of  the  contro l group received probation sentences, as opposed to abou t 5% 
of the program particip ants;  and 11.2% of the control group received prison 
sentences , while  only 2.6% of the  Crossroads group were sentenced to prison. 
The expected cost of judic ial proceed ings was applied  to the project differences 
in number of persons receiving pleas, court  tri als  and jury tria ls. The expected 
costs of sentences were applied to the  p rojec ted differences in the number of pe r
sons receiving and probation sentences of d iffere nt lengths.

The estimated value  of judic ial savings att rib uta ble  to Pro ject Crossroads, 
calculated with  the above data and the  e stim ates o f  costs of judicial proceedings 
and  sentences, is presented  in Table I .

k

*

T able I .—Reduced Judicial and Correction Costs From Diversion of Cases to 
Program

Plea s _____________________________________________________  $7, 060. 05
Nonjury  tr ia ls______________________________________________  7, 348.12
Ju ry  tri al s___________________________________________________  30, 440. 00
Pro bat io n__________________________________________________  10, 360. 44
Prison _____________________________________________________  71, 276. 64

Tota l ________________________________________________  115,404.25
Crossroads has provided a second benefit  if it has  in fac t reduced  recidivism. 

Most stud ies of recidivism show remarkably high rate s, indicating th at  the tr a
ditiona l jud icial and  correc tional processes are  not par ticula rly  effective  in re
habil ita ting offenders, A recent FB I survey of offenders released in 1068 found 
that  60% to 75% were rearres ted within five years.3 Aviiile these rates vary  with 
age, the crime, the  disposition, indiv idual  cour t sentencing policies, and  the  com
munity to which released, the fact  remains  that  recidivism is a ma jor  fac tor  in 
rising crime rate s. If  the recidivism rat e of Crossroads par tic ipants , during 
enrollment and  af te r leaving the  project, is lower tha n it would have been had 
they not par tic ipa ted  in the project, it can be said that  society has  benefited.

In orde r to q uan tita tively  measure thi s benefit, i t was necessary to know some
thin g of the  value to society from reducing  recidivism rates by a given per 
centage.  This required use of the est ima tes on the costs of differen t crimes, 
police services, various types of jud icia l proceedings  and various types  of 
sentences.  Fur thermo re, it was necessary to construct a flow model to predict 
the probabili ty of each judicia l event and  each type of disposition for  each crime. 
With thi s info rma tion  we could calculate  the  expected costs of recidiv ism and 
thu s the  benefit from the program to the extent that  it reduces  recidivism. The 
expected cost of recidivism is an average of the cost of each possible type of 
judicial  proceeding and sentence  weighted by the probabili ty of the  event 
occurring. Fo r example, the estimate of the  cost of recidivism, given the  crime 
of robbery,  includ es the probability  of release before tri al  and the  att endant 
cost, the  prob abil ity of jury tri al  and lengthy prison term  and thei r attend ant  
costs, etc. The prob abili ty of fu rth er  rear rests  and the ir expected costs are  also 
included.

The flow model was  ca lcula ted for  fo ur  crimes, robbery, burg lary , larceny, and 
auto theft. It  was assumed when work began on this model that  Cross roads and 
control  group recid ivists would comm it one of these  fou r property  crimes. The 
result s showed th at  71% and 69% of the  Crossroads and  control  group recidi 
vists, respectively, did so. The results provided in Table  IV provide the  expected 
benefit, by crime of preventing the  recidivism of one individual who, had he 
recid ivated, would have commited robbery, burg lary , larceny, or auto theft . 
These estimates can then  easily be appl ied to a program reduc ing recidivism 
by 20, 50, 100. etc., indiv iduals by simp le mult iplication . The est ima te of the 
recidivism benefit, by crime, is provided below.

’ Fede ral Bureau of Investigatio n, Uniform Crime Reports , 1968, (Washington , D.C.: U.S. 
Government Pr in tin g Office, 1969), p. 37.
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Table IV
Robbery _________________________________________________
Burglary ________________________________________________
Larceny _________________________________________________
Auto th e ft _______________________________________________

4

$9, 582. 07
7, 285. 35 
5, 992. 96 
7, 245. 76

The da ta from the Crossroads and control samples was then applied to the esti
mates provided by the model. Investigat ion of police department records was con
ducted by the Metropolitan Police Department to determine the incidence of reci
divism in the two samples. The overall recidivism rate  for the Crossroads and con
trol  groups were 26% and 36.4%, respectively. These recidivism rates do not in
clude arrests outside the District of Columbia ju risdiction. While extra jurisdic - 
tional offenses could resu lt in higher recidivism rates, there is no reason to 
believe tha t the differential between the two groups would be altered. The dif
ferences between the two recidivism ra tes, 26% and 36.4% is not quite significant 
at  the .05 level. The tes t for  the significance of the difference between the two 
sample percentages yields a T-value of 1.86.

The estimated present value of the recidivism reduction benefit a t three alte r
native interes t rates, is provided in Table V.

Table V.— Present value of reduced recid ivism
Perce nt:

»

$216, It63. 00 
19S. 448. 00 
182, 634. 00

1 0 _________________________________________________
15 _________________________________________________

A third quantifiable benefit derived from the project is tha t from increased 
earnings of part icipants . The true  social benefit is the increase in each individ
ual ’s material  contribution to social welfare. It is assumed that  earnings are a 
valid measure of an individual’s productivity and tha t this, in turn, is a reflec
tion of his contribution to social welfare.

The project employment staff developed and maintained contacts with area 
employers, both public and private, training programs, and with the public 
employment service. The benefits derived from providing job information and 
placement assistance to partic ipants,  thereby reducing the number and length 
of unsuccessful job searches and thus increasing earnings over a given period of 
time. The counseling of participants may have served to increase motivation, 
resulting in fewer job changes and shorter periods between jobs. If individuals 
were placed in t raining programs or in employment providing on-the-job training, 
skills and productivity may have increased, providing still fur ther benefit.

Furthermore, if the overall effect of a program is to reduce recidivism, it is 
likely tha t employment r ates  will be higher, both in the present and the future. 
Reductions in time spent in prison increase the non-institutional population 
from which the labor force is drawn. Reduction in time spent pursuing a criminal 
career while out of prison will most likely be associated with higher 
labor force participa tion rates and lower unemployment rates.

There is no way of discerning if the effect of the program was one of a 
reduction in overall unemployment or of displacement of other workers. If, in 
fact, the gains to participants reduced the opportunities for others, use of 
earnings data  overstates the net social benefit from the program. On the other 
hand, many partic ipants would have had the burden of a conviction record, 
had the program not existed. Earnings  for these participants would have been 
lower the year  afte r the program than assumed here.

It  is difficult to determine if there was any long term effect of job placement 
and counseling services. If  there was no change in the skills or productivity of 
the participants, they will, aft er a given period of time, be in the same position 
in the labor market  as they otherwise would have been. On the other hand, 
if increased motivation aiul productivity have occurred, partic ipants  will be in 
a superior position in the labor market than otherwise long afte r termination 
from the project. In this study we make the possibly conservative assumption 
tha t there is no effect beyond one year. Earnings  beyond one year are assumed 
to be the same as they would have been in the absence of the program, except 
for the adjustment of higher employment rates due to reduced recidivism. It  
was estimated on the basis of available data tha t the 10.4% difference in 
recidivism was associated with a 2.6% difference in the level of employment. 
This is the same, conceptually, as reducing the cost of crime; the cost, in this 
case is the foregone earnings of criminal  offenders.

30-202 —74 2
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It was estimated tha t earnings of the 460 participants were .$45,854 greater  during the counseling period than they would have been, and $102,577 greater the year following termination from the program. The estimated total differential in earnings, projected over 5 years  to include the gain due to reduced recidivism, was $225,860.
The benefit-cost ratio is an investment criteria which states  tha t decision makers should invest in those projects for which the ratio of the present value of benefits to the present value of costs is greater than unity. The total benefit from the program is the sum of the present values of each benefit. The diversion benefit accrued in year zero for foregone court proceedings and over the first year or two for foregone sentences. The other benefits (earnings, reduced recidivism could be expected to accrue over several years. All costs were incurred in year zero. Futu re benefits were discounted because income or benefits to be received in the future do not have the same value as the-same benefits or income received in the present. In this study benefits were discounted at interests rates  of 5%, 10%, and 15%. Benefit-cost ratios at each rate of discount are presented in Table VI.

TA BL E V I.— PRESENT VALUE OF SO CIAL  BE NE FITS  FROM PROJECT CROSSROADS

5 pe rcen t 10 pe rcen t 15 pe rcen t

D ivers io n.......................................................................................................................... $109,99 5 $104 ,995  $1 00 ,430
Earnin gs .. . ................      190,2 82  170,7 29  156,0 74
Recid iv ism ................................................................................       21 6,964 198,448 182 ,63 4

To ta l benef it....................................................................................................... 517,24 0 474,172 43 9,13 8
To tal  co st .................................................. .................................................... .................  233,25 6 23 3,25 6 23 3,25 6

Ben ef it- co st  ra tio s.........................................................................................................  2 .2  2 .0  1 .8

An investment which has a benefit-cost ratio  exceeding unity can be considered a socially worthwhile or “profitable” expenditure. The use of al ternative  discount rates here indicates  tha t the lienefit-cost ratio  is not sensitive to changes in the rate. Thus, the benefit-cost ratios presented above indicate tha t the Crossroads program has been an efficient use of society’s resources.
Many of the benefits from the program were not estimated. The value of the remedial education program was not measured. The benefit estimates do not include private expenditures for crime prevention equipment and manpower, or the extent of migration, avoidance of normal activity , use of less efficient means of tran sportation, and community disruption which may be foregone with reduction in recidivism. Omission of these factors may re sult in seriously underestimating the benefits from this type of program. On t he other hand, the measurement of the program’s value depends on the ability to successfully control for the performance of participants in the absence of the program. The difficulties in developing control groups for accurate measurement of the earnings and recidivism benefits were discussed above.
The effectiveness of a program such as Projec t Crossroads cannot be analyzed without consideration of the staff which administered it or the  general social and economic environment in which it is adopted. It  is important to remember t hat  this is not merely an  analysis of the economic feasibility of an alternative to the normal judicial and correctional processes, but a measurement of the effect of a program at a certa in point in time, in a  unique locale, and with a specific staff. Whether such a project is a worthwhile innovation depends not only on i ts conceptual validity  but also on these other factors. Such a program adopted during a recession, in a depressed area, or with inadequate personnel would not meet with as much success as one adopted under more favorable conditions. To more thoroughly test the value of the innovation, the Crossroads concept should l>e introduced into other cities with different economic and social conditions, and conducted with different personnel.
These results suggest tha t alternativ e approaches to the tradi tiona l judicial and correctional processes can be effective. However, this does not mean that this type of program is better than other alternatives to the status quo. Other policies or programs which offer alternat ives to the existing struc ture may have benefit- cost ratios which exceed those found here  and under certain budgetary constra ints  should be adopted rath er than th is program.
There is also no evidence that this program is the best possible pre-trial diversion program. Some alternat ive mix of counseling, job placement, remedial education and other services over a longer time period may yield higher benefit-cost ratios.
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Mr. Railsback. Mr. Chairman, and members of the subcommittee, 
H.R. 9007, which is identical to H.R. 9201, both of which 1 introduced 
with 17 co-sponsors, is intended to work as follows:

First, soon aft er the arrest  of an individual charged with a criminal 
offense, the attorney  for the Government would request a probation 
officer to gathe r information and report  promptly to him and  the court 
concerning the potent ial eligibility for placement of tha t individual 
into a program of community supervision.

Second, the U.S. prosecutor would review the recommendation of 
the probation officer and if he agreed, and if the recommendation was 
for placement in a program, then the prosecutor would go to the 
accused and advise him of h is eligibil ity for diversion from prosecu
tion, and tha t if he wanted to part icipa te in the program, he would 

„ have to waive, for the period of his diversion, any sta tute of limitations
and his righ t to a speedy tria l.

Third, the prosecutor would then go to the court and the court would 
approve or disapprove any pre-tr ial diversion  agreement. Once the 
prosecutor, the accused and the court agree, the accused would en ter 
the program for no fewer than 90 days and no more than 12 months. 
Let me say, Mr. Chairman, that in reflecting about the 90 days, I am 
not wedded to th at 90-day minimum requirement. If  the accused suc
cessfully completes the program, the court may dismiss the charges. 
A dismissal of charges shall bar prosecution for the offense charged, 
any offense based on the same conduct, or any conduct ari sing from the 
same criminal episode, and bar from prosecution any other offense re
quired to be joined with the primary offense. If  the accused does not 
want to continue the program, he can withdraw at any time. Under 
II.R.  9007, the prosecutor cannot  terminate the placement. This is one 
of the significant differences in the various pieces of legislation. If  a 
prosecutor wishes to withdraw’ an accused from a program and resume 
prosecution, he must petition the court and only the court can termi
nate a placement and the  resumption of prosecution.

The legislation which I have introduced, II.R . 9007, is more closely 
aligned with Senator Burdick's bill, S. 798. As the comparative anal
ysis char t points out, the bills differ in a number of areas. However, the 
difference between S. 798 and H.R. 9007 can be narrowed to two 

„ prim ary differences.
The first primary difference concerns administrat ion of the diversion 

program. S. 798 vests such authority in the Attorney General through 
the appointment of “administra tive hands” in each judicial district.

* II.R. 9007 vests such author ity in the dis trict  courts to be administered
through  our existing  probat ion service with the court serving as a 
buffer between the Department of Justice and the  person charged with 
the criminal offense. The courts would be an objective but interested 
thi rd  party . The Department of Justice  on the  other hand is the ac
cuser and the accused may well be reluctant to  enter  into any program 
controlled by the accuser.

In addition  S. 798 would create a new level of Federal employees 
called an “administ rative head” selected by the Attorney General wi th 
the approval of the chief judge of the distr ict w ithin which such per
son so appointed shall serve. H.R. 9007 would place the programs of 
diversion from the criminal process within  our exist ing probation 
service structu re which is controlled and managed by the distr ict 
courts. This is the recommendation of the U.S. Judicial Conference.
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In our existing probation system we have the experience and expertise
to develop effective and meaningful diversion programs at a minimum
expense to the taxpayer.

The second primary difference between S. 798 and II.R. 9007 con
cerns the autho rity of  the prosecutor once an accused enters a program 
of diversion. Under S. 798 criminal proceedings can be resumed when 
the prosecutor finds that the accused is not fulfilling his obligations 
under his plan or when the public interest so requires. Under II.R. 9007 
the court  may terminate such placement at any time and authorize  the 
prosecutor to resume criminal proceedings. This, in my opinion, is im- u
portant to the  accused because it assures him of a fai r administration 
of the diversion plan. This  is not to say that  there wouldn't be a fair 
adminis tration if the prosecutor could withdraw a person from a pro
gram. but in this business the appearance of fairness  is as important w
as the result of fairness.

In closing. Mr. Chairman, this subcommittee knows full well tha t i f 
we are to make any inroads agains t crime we must crack the cycle of 
recidivism. This. I believe, is the real value of pret rial diversion be
cause it is focused at individuals before they are engulfed by the 
system.

Prosecution need not be the only method of dealing with anti-social 
conduct. Experienced prosecutors have long exercised the ir discretion 
to defer prosecution under certain conditions. However, I  do not be
lieve that it is used extensively primar ily because prosecutors and the 
courts do not have the time, the staff, the money, the facilities or the 
programs to handle effective and meaningful noncriminal disposition 
of cases. Therefore, the prosecutors have little  alternative  but to prose
cute and the courts to sentence. We must t ry and evaluate cases before 
rather than after conviction.

This legislation is necessary in order to provide the prosecutors and 
the courts with the facilities, the money, and the support to develop al
ternatives to our criminal justice system with its expenditure of pre
cious time and money and circumvent the doubtful success of the cor
rectional institutions . But of grea ter importance is the development 
of programs  which provide an individual with the opportuni ty of be
coming productive both to himself and to society.

Mr. K astenmeter. I want to commend my colleague for the leader- 0
ship that he has taken in connection with this particu lar concept, which 
has great potential in terms of our criminal justice system. And he ap
pears here today, notwithstanding the death of a close relative, and 
we apprec iate the  fact that you are here, assuming this leadership role <
as vou have in so many other areas of criminal justice.

T have just two or three questions.
You have highlighted the differences between the two bill. I notice 

in TT.R. lOfilfi tha t if the defendant's  probation is terminated and the 
prosecution of the initial charges resumed, subsequent proceedings 
would take place before a different magistrate or judge than  the one 
who initia lly approved the pret rial  intervention. How do you feel 
about that  sort of provision ?

Mr. RaiTaSback. I  think maybe, Mr. Chairman, that  would be a good 
ame ndm ent  to  II. R. 9007.

Mr. K vstexmeter. Tn the Senate bill, there is a provision tha t i f the 
prosecution is lat er resumed because the defendant  failed to meet the 
conditions of  his probation, no statements he has given his probation
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officer, or  othe r in fo rm at ion con cer ning his  pa rt ic ip at io n in the  pro
gr am  wou ld be adm iss ible on the  issue of  g ui lt in a criminal proceed
ing . H ow do you feel about th at  p ar tic ul ar  pro vis ion ?

Mr. R ailsback. Mr . Ch ai rm an , I wou ld ap pro ve  of aff ord ing  th at  
ki nd  o f a  p rotect ion  to a n accused as f ar  as any sta tem en ts t ha t he may  
have  made,  o r any  in fo rm at ion,  th at  he may have volunteered. How - 
lever, I  am not  sure  th at  1 wou ld go as fa r as S. 798 which would ex
clu de  in fo rm at ion and rec ords  t hat  may  hav e been giv en or  made by 
som ebody othe r t ha n the accused. In  o ther words. I appro ve  g enera lly  
of  wha t I th in k Se na tor Bu rd ick  was tryin g to do. I am incl ined  to 
th in k th a t maybe the prote cti on  sho uld  be lim ited to any actions  or 
sta temen ts made by t he  acc used  d ur ing his  period  of being  un der com
m un ity  se rvice , help , o r tr ea tm en t. Tha t is j ust  my off -hand comm ent. 
Se na to r B urdick 's bi ll may be a li ttl e too bro ad.

Mr . K astenmeier. In  yo ur  bill  you pro vide fo r the ap prop ria tio n 
of  such sums as may be necessary. C ould  you give us a l itt le  be tte r gu ide  
as to  wh at you an tic ipa te the inn ovation of  your  prog ram would cost 
on a n a nnual basis?

Mr. Railsback. Le t me b egin by sayin g t hat  w ha tev er sums are nec
essary to  c ar ry  out the  prog rams will  be sma ll com par ed to incarce ra
tion. In  othe r words, by com par ison, I  th in k th at  wh ate ver sums we 
dec ide are  necessary, fro m an economic sta nd po in t, those sums are  
go ing to  be much less th an  wh at it  would requir e to  prosecute and  
incarce ra te someone. I real ly  believe th at . I  do not have an exact 
figure  and the reason I do no t have an exac t figu re, if  we go with 
the approa ch  of H.R.  9007 ra th er  t ha n Se na tor  Bur di ck ’s b ill we will 
bo us ing  the  ex ist ing  prob ati on  system, alt ho ug h I have a pro vis ion  
th at  would  autho rize the ap po int me nt  of  more prob at ion officers if  
necessa ry.

Secon dly , in my b ill,  if  we a re t o use c ommu nity se rvices I  th in k th at  
we a re going  to  have to t ake advanta ge  of  a p rov ision th at  prov ides fo r 
co nt ract ing out  services. In  othe r words, if  you have a pr iva te half 
way house , or  a pr ivat e com mu nity tre atmen t cen ter,  I th in k th at  the 
Pr ob at io n Serv ice sho uld  be in a p osi tion to contr act fo r se rvices  w ith  
tho se pr ivate homes  o r pr iv at e com munity  t reatmen t centers. In  o ther  
words , say  we have in Ma dison,  W is., a pa rt ic ul ar  faci lit y th at  is not 
Go vernm ent -co ntrolled,  bu t th at  has wor ked  very well  and has  been 
do ing a good job re ha bi lit at in g y oung people. I th in k we w ant to  be in 
a p osition  to h ave  the  a ut ho ri ty  to c on tra ct wi th t hat  f ac ili ty.

I mus t confess th at  at  t his  tim e I  am not pr ep ar ed  to come up with 
an exact figure.

Mr. K astenmeier. Well . I  am inf orme d tha t t he  Ju di ci al  Con ference  
is a pp ea ring  tom orrow and  will offer some es tim ate s whic h will be v ery  
use ful .

Mr . R ailsback. Yes, t ha t w ould be h elp ful.
Mr . K astenmeier . Th e Se na te bill  call s f or  an  a nn ua l au tho riz ati on  

of up  to $2.5 mil lion , and I  ga ther  th at  the Ju di ci al  Conferenc e’s es
tim ate o f yo ur bill will  be somewhat s lig ht ly  less.

Mr . R ailsback. Do you h ave an y estim ates , counsel ?
Mr . K astenmeier. I yie ld to counsel, if  counsel wa nts  to make any  

fu rt her  comment.
Mr. Mooney. I am inform ed  by the  Ju di ci al  Con ferenc e t hat  when  

they  ap pe ar  tom orrow they  int end to offer a de tai led  est imate  of the
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cost of H.R. 9007, an aud it will be less than the  $2.5 million figure con
tained in the Senate bill. I believe they suggested that  it will come
just over the $2 million mark.

Mr. Railsback. Well, the only apprehension I have, and I think 
tomorrow when they come before us tha t we are go ing to  have to ex
amine about this, I feel very strongly tha t we are going to want to 
really use the contract provisions, so that  the probation system, which 
is already overworked, and our probation officers are already over
worked, and I hope tha t they are not just discount ing the need to 
really let some of these other agencies handle this on kind of a rea
sonable, contractual basis. But I think otherwise, we are really in 
trouble, if we try to limit ourselves and, frankly, that sounds like a 
low figure to me. wMr. Kastenmeier. Well, as I have said before, I personally  commend 
you for t aking this leadership and we will, of course, in the course of 
the hearings  develop other m atters  and perhaps th rough  colloquy you 
can fur ther edify the committee.

Mr. Railsback. Thank you, Mr. Chairman.
Mr. Kastenmeier. I  yield to the gentleman from Massachusetts.
Mr. Drinan. I want to echo what the chairman said about your ini

tiative,  Mr. Railsback, and commend you for it and I hope the version 
of this, hopefully your version, will go through.

Ju st two or three points.
I take it tha t in your bill the defendant, or the prospective de

fendant,  must also waive the  statute of limitations, but as I  read 3171- 
C, it is not entirely clear. It  simply states here in your bill tha t the 
statu te of l imitations  will be stopped. But, I assume th at  you indicate 
tha t he must waive this. You see my point tha t it is not entirely 
clear, that he must waive knowingly  and intelligently for the period 
of his release his right  to a speedy tr ial. But then the next sentence 
simply states that the statu te of limitations must also be waived. It  
may be a technical point but I  think it is sort of important.

Mr. Railsback. Yes, I see what you mean.
Mr. D rinan. Now, how do you feel about the Justice Depar tment’s 

testimony tha t will come later , where they point out apparently a 
fur the r difference between your bill and that of Senator Burdick’s *
and they insist this, tha t the  Department of Justice  has supported a 
requirement tha t a defendant be disqualified from consideration for 
pretr ial diversion in the absence of his admission of guilt o r his failure 
to accept the responsibi lity fo r the wrong conduct on which his charges r
are based? You make no provision for tha t and apparently Senator 
Burdick’s bill is clearer on tha t, although I have not found the actual 
language. Would you want to comment on tha t question ?

Mr. R ailsback. Yes. I want to say th at it is my understanding, first 
of all. tha t the Justice Department has come around to supporting, 
the concept of p retria l diversion, for which I  am very gratefu l. I dis
agree with  the  idea that  a person who has the po tential to be rehabili
tated  should have to. in any wav, indicate his guilt. You know, the wav 
I feel about that.  What we are t rying to do is what is being done under 
some State laws with respect to young juvenile offenders. We try to 
keep away the stigma of guil t. The concept of the pretria l diversion is 
to help the person avoid the stigma of g uilt altogether and t ry to pro 
vide some direction to thei r lives and to t ry  and provide some counsel
ing for them, some help for  them and give them some hope. I  think tha t
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we would be making a mistake to require tha t they admit thei r wrong
doing or their misconduct.

I also want to say tha t I do not think it is necessary because what you 
have is a situation where a young person, i f he wants, can contest the 
charges if he is innocent. He has tha t option. We are not depriving  him 
of his ri ght  to a tria l. li e does not have to pa rticipate  in any way with 
the pret rial diversion program. The mere fact that he is willing  to 
participate in a pretrial  diversion program , shows a willingness on his 
part to admit that he needs help. I think  tha t in itself is im portant, 

* and I do not  t hin k we want to at tach in anyway the stigma of guilt.
Mr. Drinan. Therefore, you would expressly reject what the Justice 

Department is going to say this morning,  th a t:
v  We believe it would be advisable  to reenforce  this with a sta tem ent of con

gressional  intent th at  defendan ts who are ins ist en t upon the ir innocence  would 
not be eligible for  placement under a community  supervision prog ram?

Mr. Railsback. This is one area where we simply just d isagree com
pletely, and T have made tha t very clear publicly. I left such a pro 
vision out of my bill.

Mr. Drinan. All right. Thank you.
Now, tell us more, if you would, Mr. Railsback, about the type  of 

defendant or  prospective defendant tha t would get into this? You say 
young people, but would you describe them more? I  think of drug 
offenders but tell us more of the type of people. I do not thin k that is 
defined really, is it, in the bill ?

Mr. Railsback. I  will tell you how I became interested  in this in  the 
first place. I attended a conference at Ditchly in England, and the n1 
was a fellow there, an American, who headed up the Baltimore pre tria l 
diversion program by the name of  Eddie  Harrison. We talked, and I 
learned a lit tle about his program. In the Baltimore program, I  t hink 
they have a large number of underpr ivileged , disadvantaged blacks, 
for instance. I am not sure whether they are all blacks but, anyway, a 
substantia l number I am sure have had drug  problems. I  th ink maybe 
he is going to be a witness? Is Eddie  Harr ison going to be a witness?

Mr. Mooney. lie  will submit a statement fo r the record.
Mr. Railsback. He is going to submit a statement. Well, anyway, 

„ I think  tha t what  we are tryi ng to do is take somebody th at  has not
had good counseling, has not had any direction in his lire, has not  had 
the advantages  th at other people have had  who can be helped i f some
body is willing to provide him with some hope. Incidentally, one of the 

> other provisions of my bill does provide for job counseling and job
placement. I would say it is that kind of a person that  I  am interes ted 
in helping. Somebody that if he had some direction in his life may be 
able to st raighten  out and pull himself together. Put ting him into our 
criminal justice system, from what I  have seen, instead of help ing him  
is more apt to make him a hardened criminal.

Mr. Drinan. Well . I was discussing your bill very favorably with  
some penology people in Massachusetts recently, and they had a copy 
of your bill and they were sophisticated, and more than  one made the  
suggestion that  the  type of individual or the classification of these 
individuals  might well be spelled out more in the bill, lest some adm in
istering official come along and say to some man who is 30 o r 40 t ha t 
this program is not intended for you. And, according to them, and as I 
read your bill, there is no defense to that,  there is a broad discret ion
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upon the pa rt of the supervising officials here to give or to deny. Would 
you respond to that ?

Mr. Railsback. Let ine see if I understand. You mean, you are afraid 
that the bill might be limited if we don't say in the bill to whom we 
want i t to apply.

Mr. Drixax. That it would be a rbitrary,  th at it would be adminis
tered in a different wav in different parts of the country  according 
to the penology philosophy, so to speak, of the people.

Mr. Railsback. I would certainly have no objection, for instance, to 
a finding of fact in the bill itself.

Mr. Drixax. Or in the  report.
Mr. R ailsback. O r in the report, either way. Probab ly in the report  

we can make legislative history. This legislation is not going to do any 
good unless the prosecutors want to use it, and I th ink  we want to make 
it very clear that we want them to use it. and really take a good look at 
every case to see if it can be used.

Mr. D rixax. And I am a fraid they would feel if they-use it in one 
case, or one class of cases, they will be opened to charges tha t they 
did not like bank robbers, but that  felons involved with drugs are all 
right.

Mr. Railsback. T see. Yes.
Mr. Drixax. I think that  is a very serious problem. But, I want to 

commend you once again for this, and I hope that with additional 
clarification we can build a record here so that  th is will be very useful 
and used by U.S. attorneys and  district court judges and the Attorney 
General.

Thank you very much.
Mr. K astexmeier. The gent leman from Maine, Mr. Cohen?
Mr. Cohex. Thank  you, Mr. Chairman. I want to join in. and 

associate myself with, the chairman’s remarks concerning Congress
man Railsback, and I hesitate to use the word, hut aggressive leader
ship in the field of penal reform, correctional reform. You really 
have taken a very aggressive and assertive role in this  cause, and I 
think you ought to be commended, particularly in view, as the chai r
man has pointed out, of your own personal distressing circumstances 
today involving the death of your brother, and the fac t that you would 
be. here to make this statement today.

I will not be terrib ly critical of the bill since I am one of the 
cosponsors.

Mr. Railsback. I was going to  remind you of that .
Mr. Cotiex. But, I would like to ask a couple of questions. In the 

Senate version it authorizes the chief judge of the dist rict court to 
appoint an advisory committee. I think you will recall that, we had 
an advisory committee for each program of community supervision 
and service to plan and implement these diversion programs. You may 
recall during the hearings tha t we held on the LEA A last year about 
amending the LEAA statute  to allow for the infusion, at least, of 
community partic ipants in tha t program, and also the recommenda
tions of the National Advisory Commission on Criminal Justice, 
Standards, and Goals, which also wants to have more community in 
volvement in a criminal justice system, and I am wondering whether 
you think this might be a good idea to include an advisory committee 
in this bill ?



Mr. R ailsback. I  am kind  o f inc lined to say  yes. I  t hi nk  the  value in 
ha vi ng  an adv iso ry com mit tee  migh t be to  see th at an  otherwise  
ap at he tic pro sec uto r wou ld be enc ourage d to  use th e prog ram  or at  
lea st som ebody wou ld be lookin g to  see how o fte n he is u sin g a pr et rial  
dive rs ion pro gra m.  I  th in k th a t many pro sec uto rs wo uld  use it w ith 
ou t an y kind  of  pr od ding  a t all , and I  th in k some pro sec uto rs have 
al re ad y used it. Bu t, on the othe r hand , I  th in k it m ig ht  be a good 
ide a fro m the  stan dp oint  of  inv olv ing  t he  comm unity  an d also ex er t
ing some  kind  of  an  in terest  or  pressu re, to  see th at th e prog ram  is 
used.

Mr . Coh en . Fo llo wi ng  up  on a question of  Co ngres sman Dr ina n, 
he me nti oned  th e broad def ini tion I guess  in  section 3171 (a ),  th at  that  
pr og ra m  wou ld ap ply to  any ind ivi du al charg e and he ind ica ted  th at  
pe rh ap s you  would like  some more  specific cr iter ia  fo r eli gib ili ty 
spe lled ou t, if  not in th e stat ut e,  in the  r epor t itself . Bu t, I  believe th e 
Ju dic ia l Conference  su pp or ts  leavin g th is to  the  discret ion of  the 
at to rn ey  and  th e court  on a ca se-by-case basis . A nd  you are suggest ing  
th a t we jus t move away fro m th at  and pe rhap s get int o more specific 
cr ite ria  fo r e lig ibi lity ?

Mr.  R ailsback. I am no t pa rt icul ar ly  int ere ste d in exclu din g an y
bod y fro m the  p re tr ia l div ers ion  p rogra m.  Bu t I can  t el l you t hat  th e 
pu rpose of th e bill  is to com bat  the  firs t offender rec id ivist  problem  
where we have s om eth ing  like 72 to 75 pe rce nt o f ou r fir st- tim e yo uthful  
offend ers  th a t we can pr ed ic t are going  to  be back in  pr iso n wi thi n 5 
yea rs. I  th in k th at  is the saddest ind ictme nt of  ou r whole criminal 
jus tic e system.  Th is bi ll is real ly  one effort  to  tr y  to  do  som eth ing  
about ke ep ing  y oung people th a t migh t be h elp ed o ut  o f ou r criminal  
jus tic e sy stem .

I do no t know  if  th at answ ers  your  que stio n, bu t I  guess I meant  
wha t I sa id when I  sa id I  t hin k the re has  to  be a n em phasi s on people 
th at  can  be helped , and I  am th in ki ng  pa rti cu la rly of  y ou ng  people .

Mr . D rina n. W ould th e gen tle ma n yield on t hat  ?
Mr. C oh en . Yes, I  yie ld.
Mr.  D rin an . I f  I may  fol low  up.  in the Se na te repo rt,  it sta tes  in 

the beg inning  he re :
This  may be utilized when such diversion can be accompl ished in appropriate 

cases wi tho ut losing the general de ter rent effect of the  Crim inal Jus tice System.
But  th en  it defines elig ible  ind ivi du als , it does no t ad d very much.  

I t  say s th is :
Elig ible  individual means any person who is charged with  an offense against 

the  United  Sta tes  and who is recommended for  par tici pat ion  in a program of 
community superv ision  and  services by the  atto rney for  the government in the 
di st ric t in which the charge  is pending.

Mr.  Ra ilsback , wou ld you  be inc line d to even  add, a t lea st in the  
re po rt , th a t th is  is des igned no t exc lusively  but pr im ar ily , fo r the  
fir st off ender and alm ost  c rea te a certa in presum pti on  t h a t in some of 
those cases th is  pa rt icul ar  div ers ion  should become operat iona l ?

Mr. R ailsback. I  am ce rta in ly  w ill ing to  sup po rt an em phasi s a long 
those line s. In  othe r words, I am  no t exact ly sure of  the  lan guage or 
wha t lan gu ag e we sho uld  ha ve an d maybe i t is  go ing  to be easi er fo r us 
af te r we he ar  from some of  th e othe r witnesses. Bu t, th a t rea lly  is 
the pr im ar y t hru st  of th is b ill an d it i s me an t to be.

Mr . D rina n. Than k you .
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Mr. Cohen. Just a couple more questions: I)o you feel that  the 
bill conforms with the Supreme Court decision In  re Gault back in 
1967, which would require the represen tation of juvenile offenders with 
counsel and, i f so, at the initial diversion stage and also at the revoca
tion stage?

Mr. Railsback. I think they may have to have counsel.
Mr. Cohen. At both stages?
Mr. Railsback. Possibly.
Mr. Cohen. Where you have parents and guardians of juvenile de

fendants, would they have to sign in writing, as well, as f ar as any re- <
lease advice on the part of the juvenile or the conditions of the plan 
of release?

Mr. R ailsback. I think  in those cases where the offenders are under 
the age of majority, or I think where the parents  have not been di- w
vested of thei r legal responsibility, tha t they probably would have to 
give permission in writing. That is my own inclination, but I have not, 
to tell you the truth , had the time to fully research tha t point.

Mr. Cohen. Nor had I until today. Jus t one final point, and T think 
T know the answer but, anyway, jus t for the record, what do you think 
should be done in terms of keeping or the destruction of records for 
those people who have successfully completed this diversion plan ?
Should they be expunged from the record ?

Mr. Railsback. T would really favor  that.  Tn Illinois , my recollec
tion is we passed a Juvenile Code that  was meant to, for instance, keep 
names out of the papers of people under age 18, who had committed 
criminal offenses. In o ther words, we tried to s tay away from the guilt  
stigma tha t would attach for  the rest of th eir  lives. And in a case where 
a person is discharged under this program, all charges are  dismissed, 
then I  really see no reason to have a record on him.

Mr. Cohen. Thank you very much. T do not have any fur ther ques
tions, but only to once again commend you for your leadership in this  
area.

Thank you.
Mr. Railsback. Thank you.
Mr. K astenmeier. We thank our colleague for his appearance.
And now I would like to call up the Associate Deputy Attorney 

General, the Honorable Garry Raise, representing the Department of 
Justice.

Mr. Raise, you are most welcome. You have a brie f statement  and I 
would urge you to proceed from i t, and  also if  you would, sir, identify  
your colleagues. <

TESTIMONY OF HON. GARY BAISE, ASSOCIATE DEPUTY ATTORNEY
GENERAL DEPARTMENT OF JUS TIC E; ACCOMPANIED BY HUGH
DURHAM, CHIEF,  LEGISLATIVE AND LEGAL SECTION. OFFICE
OF LEGISLATIVE AFFAIRS, DEPARTMENT OF JU STICE AND RAY
NELSON, BUREAU OF PRISONS

Mr. Raise. Tha nk you, Mr. Chairman.
On my right is Mr. Hugh Durham  from the office of Legislative 

Affairs, Department of Justice and on my left. Mr. Ray Nelson from 
the Rureau of Prisons in the Department of Justice.

Mr. Chairman and members of the subcommittee: T appreciate  the 
opportunity to express the views of the Department of Justice on H.R.
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9007 and S. 798/TThese bills would provide a means whereby certain 
arrested  crim inaloffenders in the Federa l distr ict courts could be 
placed under a plan of community t reatment prio r to being brought to 
tria l. Upon successful completion of the program, the charge would be 
dismissed. Failu re to respond to the program would result in the re
sumption of prosecutiomT

Diversion of criminal defendants, or the  practice o f not proceeding 
to the t rial  and sentencing of some offenders, is not a new idea. There 
are several areas of decisionmaking in the criminal  justice system 
where the process of arrest , prosecution, tria l, and adjudication may be 
interrupted . These decisions may be based on a number of factors in
cluding, of course, a recognition tha t incarceration may be of more 
harm than good for spme individuals as well as for society.

On the othe r hand$ legislative recognition of diversion is a relatively 
modern concept and one which we o f the  Department of Justice wel
come. Adminis tratively, a pretrial diversion plan has been in operation 
in some district s for a number of years—the familiar  Brooklyn plan in 
various parts of the country and another system in the Eastern Distric t 
of Pennsylvania—and there  is some question as to whether or not it 
is necessary to have congressional approval  of these activities.

However, we think there are a number of benefits. However, Federal 
legislation can assure both sufficient funding for a successful nation
wide program and grea ter public acceptance of the practice as a re
habili tative  corrections measure. A formalized method of inte rrupting 
the prosecution of certa in defendants can provide more uniform t rea t
ment than  has previously been afforded, standards and guidance for 
those involved in the process, and a more available means of evaluating 
the success or failure of the concept in practice. Perhaps of equal im
portance, legislation, such as tha t which we are discussing today,  can 
provide for a criminal matter  to be brought to tria l and adjudicated 
if the defendant fails to  respond to a p rogram of rehabil itation within 
the community.

While we support a system of pretrial diversion for certain  criminal 
defendants,  we are convinced that the Congress and those involved 
in the criminal process must proceed with caution and tha t legislation 
must be carefully designed to  afford the greatest protection to society 
and to the individuals concerned, as well as to  provide for the most e f
fective integration  of the plan within the judicial and corrections sys
tem. In  our view, several of the provisions contained in S. 798 provide 
a preferable means of achieving these goals.

Both these bills would give authority to the Federa l district courts 
to release certain individuals to a p rogram of community supervision 
with suspension of prosecution for  a period of not more than 1 year.

With out going into detail on all the provisions of the bills before 
you, I  would like to point  out the major difference which leads us to 
prefer S. 798, as presently drafted.

H.R. 9007 would pe rmit the court to set the conditions for release, 
dismiss the charges, or authorize resumption of the prosecution of 
charges without reliance on e ither the  guidance of the attorney for the 
Government or specific criteria. While the recommendations of the 
Government attorney  would be required prio r to the initial or ex
tended release, the charges could be dismissed af ter consultation with 
him but not necessarily with  his assent or that  of the  probation  officer
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supervising the defendant. It is our view tha t the tr aditional  concept 
of prosecutorial discretion is eroded in this  respect. S. 798 would re
quire the concurrence of the attorney for  the Government in each phase 
of the  release program thereby enabling the Government to retain to 
a greater extent the authority to determine whether or not a charge 
should be prosecuted.

Furthermore, the House bill has no provision that the court's deci
sion regard ing the ultimate disposition of charges be based upon the 
success o r failure of the defendant under the rehabili tative scheme.
We believe tha t disposition should be dependent upon the results of wthe supervised release. Aside from the basic need for legislative l imita 
tions in this respect, the absence of crite ria for the court would dilute 
the value of release records for the purposes of later evaluation and as
sessment of the program. y

Under  the provisions of proposed section 3173(a) in H.R. 9007. an 
individual would be placed under community supervision for an initial  
period of 90 days. Supervision could be provided by the court for an 
additional 9 months i f recommended by the attorney for the Govern
ment. We believe thi s provision to be unduly restrictive and support 
the provision of S. 798 for supervision for up to 1 year, initia lly, w ith
out requiring an extension by the court.

In commenting on legislation on this  subject, the Department of 
Justice has supported a requirement t ha t a defendant be disqualified 
from consideration for pretrial diversion in the absence of his admis
sion of guilt  or his failure  to accept responsibil ity for the wrongful 
conduct on which the charges are based. While we have always recog
nized the difficulties inherent in such a requirement, we feel th at suc
cessful rehabi litation is problematic for those individuals who main
tain their  innocence or who wish to plead not guilty. Proposed section 
3171 (a ), in requiring the recommendation of the attorney  for  the Gov
ernment p rior to initial release under supervision, could provide a sat 
isfactory solution to our problem in this  regard. However, we believe 
it would be advisable to reinforce this  with a statement of congres
sional intent tha t defendants who are insistent upon the ir innocence 
would not be. eligible for placement u nder  a community supervision 
program.

Finally, with regard to the adminis tration  of funds to be appropri- *
ated for counseling, supervision, and other services for persons di
verted from prosecution, the Departmen t prefers  the language  of S.
798.

Under the terms of S. 798, diversion services would be provided wi th ?
the flexibility necessary to meet the requirements and resources of each 
distr ict in which the program is adminis tered. Services could be pro
vided direct ly, ei ther through  utiliza tion of U.S. probation officers on 
a cost-reimbursable basis or through contract with existing agencies 
and organizat ions capable of p roviding such services.

The responsibi lity for the delivery of these services should rest in 
the Department of Justice, which supervises the U.S. attorneys and 
administers the Federa l Bureau of Prisons , with the necessary staff 
and expertise  to provide or  contract for them. The Bureau of P risons  
has experience in  th is area throu gh simi lar responsibilities both with 
the administration of title  I I  of the Narcotic Addict Rehabi litation 
Act and of community treatm ent programs throughout the country.
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In  conclusion, let me reit erate our support of the concepts and ob
jectives embodied in ILK. 9007 and S. 798. With over two-thirds of 
the people wihin the corrections system on probation or parole, the 
central question is no longer whether  or not to  treat  certain offenders 
within the community, bu t when and how to do so most successfully. 
The recently  published Report on Corrections of the Natioinal Ad
visory Commission on Criminal Justice , Standards,  and Goals states 
that evidence “suggests th at diversion may warrant consideration as 
the p refe rred  method of control for  a far  greater  number of offenders.” 
With a diligent effort to carry out the purposes of a pretr ial diversion 
plan, and with  full utilization  of the resources available, we believe 
that  thi s program can be of real benefit to rehabilita tive efforts.

I will be happy to answer any questions the committee may have 
about our position on any aspects of the bills I have not addressed. And 
the  gentlemen accompanying me are also available for assistance in 
this  regard.

Thank you.
| Mr. Baise’s prepared statement  appears at p. 57.]
Mr. Kastexmeier. Thank you, Mr. Baise.
Just so I  have it clear, do you actua lly support S. 798 without quali 

fication or with qualification, or what is it you support ?
Mr. Baise. We would support S. 798 as it is presently  draf ted at this 

time, yes.
Mr. Kastexmeier. Do I understand you, that as presently draf ted 

you would oppose II.K. 9007, notwi thstanding  the fact that you sup
port  the general concepts and objectives ?

Mr. B aise. I  t hink  there would be certain  provisions we would still 
be opposed to, as outlined in my testimony. But, to say that  if this 
were the only alternative offered to the Department of Justice  a t this 
time, would we be opposing it, no, I thin k we would not be in a position 
of just flatly opposing it. We would say, yes, we would accept your 
bill with reservations.

Mr. Kastexmeier. In other words, you would support II.R . 9007, 
amend it in certain ways?

Mr. Baise. That is true because we believe that s trongly  in the over
all concept o f pret rial diversion t ha t we ce rtainly  would not want to 
see the bill destroyed or the concept destroyed because of those 
differences.

Mr. Kastexmeier. I am wondering about one thing . It  is really a 
question tha t I have not really thought through very extensively, and 
th at  is to be eligible should a person accept the fact  that he is guilty, 
or pronounce the fact tha t he is guilty? One could theoretically get 
into the position, I suppose, of an innocent person being in a situa tion 
where it is doubtful he could prove his innocence in a tri al for one 
reason or another, yet his option would be not to go into th is program, 
li e  may have other difficulties, but  to go th rough with a tria l in which 
he may be found guilty, and thereupon be incarcerated, I wonder 
whether this serves the purposes of the justice system.

Air. Baise. Well, I think you have to look at it in a cer tain frame
work, of course. Here you have the U.S. attorney  a ttempting to make 
a decision on whether or not he is going to prosecute an individual. 
You have the individual saying, “I  am innocent.” Well, the U.S. at
torney is going to have to make a decision on whether or not he really
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believes  th at  cha rge , and if  he does believe th at , then  why should the 
U.S.  a tto rney  recommend t ha t th is  person  be com mitted to the pr et rial  
div ers ion  pro gra m,  when in the final analy sis  he comes  to the con 
clusion, well, the  man is no t inno cent , and we sho uld  not force him 
into go ing into a ye ar 's tim e of  work and  expend ing  the tax pa ye rs'  
money.

Mr. Cohex. Mr.  Ch ai rm an , could you yie ld on th a t question?
Mr. K astexmeier. Yes.
Mr. Cohe x. I would like to ask  you, sir , in yo ur  experience , how 

of ten  d o p rosecu tors  tak e in to  account w hatev er th e de fend an t c har ged  
wi th a crim e happens to say abo ut his  innocence? Do you not base 
yo ur  dec isions to go before  a gran d ju ry  on w ha t i nformat ion you have, 
an d ra re ly  re ga rd w hat the  defe nd an t says  ab out h is innocence ?

Mr. B aise. I t is going to  be based  on the  evidence , sure . Bu t, also 
you  hav e to take into considerat ion , Con gressm an Cohen, th at  there  is 
a lar ge  percen tage of cases whi ch are  given to  t he  Dep ar tm en t or are 
brou gh t to  the  Dep ar tm en t’s att en tio n because of  lac k of manpower, 
or resources, or  the  evidence  may not be st ro ng  e nough th at the y are 
nev er prosecu ted in the  firs t place. An d yet, at  th is  po int , you ju st  
tu rn  t hat  person r ig ht  bac k i nto  soc iety. He re we ma y h ave an occasion 
to give th is perso n the  ki nd  of  assistan ce th at  can be pro vid ed unde r 
the pr et rial  diversion pr og ram, as was  sug ges ted  by  Mr. Railsb ack  
ea rlier.  You may  be able to  give him  some job  guida nce, coun selin g, 
and th en  you may  give  him psychia tri c aid , you ma y be able to give 
him  m edic al aid.

Mr . Cohe x. I  un de rs tand  th at , bu t I  th in k wha t the chairma n is 
ge tt in g at in ter ms  of it  is some thing  novel  to us, I th in k,  to suggest 
th at  it is e ssen tial fo r ei th er  r eh ab ili ta tio n or div ers ion  that  you have, 
in essence,  a plea  or  an  ack now ledgem ent  of  gu ilt . You know , it was 
not too  lon g ago  th at  we wen t th roug h a  pro cee din g wh ere  we witnessed 
na tio na lly  wh ere th er e was  a  p lea of  no lo c ontend ere  on a very serious  
charg e, and I  won der  w ha t wou ld be the  J us tic e Dep ar tm en t's  theory 
abo ut th at ?

Mr. Baise. It  was  a plea o f gui lty  ?
Mr. Cohe x. Yes. Bu t, never the less, there was cr ea t reserv ation  on 

the part  o f that  ind ivi du al in  saying, “ Yes, T did  it .” And  I  w ould  as
sume  th a t he wou ld sti ll be cap abl e of  being reha bi lit at ed  wi tho ut a 
ple a of  gu ilty .

Mr . Baise. I  would hope  th at  he wou ld be cap able of being re
ha bi lit at ed , yes. sir.

Mr . Coiiex. I  have  no f urt her questions.
Mr. B aise. T o be a me mb er of  ou r society who cou ld contr ibu te 

some thing  in his  remaining  yea rs. Bu t, I th in k it  is also im po rta nt  
to str ess her e th at  we are  no t seeking to  have th at perso n give  us a 
plea of  gu ilty . We  are  sugg es tin g th a t in yo ur  con gressio nal  int ent 
po rti on  o f th is leg islation , th a t you  allu de to the  fa ct  th a t if  a person 
con tinues  to  m ain tai n his  innocenc e, it  m ay no t be necessa ry fo r us to 
allow hi m to go f orwa rd  in  th is  progra m.

Mr. Cohex . I  hav e done a fa ir  share  of  pro sec ution  work, as well 
as cr im ina l defense work, an d I  have ju st  fou nd th a t there is a gr ea t 
reluc tan ce on the  p art  of m ost  o f those accused of  cr ime to  a dm it th ei r 
gu il t to  beg in wi th,  an d if  th is  prog ram is to  be success ful, I  th ink 
th a t we ju st  have to  no t co un t th at  as a sig nif ica nt factor , and  th at
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you do not make a decision, I  never did, on the basis of defendant's 
counsel saying tha t he maintains his innocence, and you would say, 
well, I have the facts and I know differently or at least I think  I 
have a case. And I think we ought to proceed on tha t basis.

Ia m  sorry, Mr. Chairman.
Mr. Kastenmeier. Well, I appreciate my colleague’s comments. But, 

I was inte rested in the question of whether it was tho ugh t necessary 
from a narrow prosecutorial point  of view, or  whether  it has to do 

„ with some sort  of a philosophic notion that only when an individual
acknowledges his guilt, or perju res himself, so to speak, should we 
give him preferre d treatment, or what else ? I  was just try ing  to explore 
that .

Mr. Baise. I jus t think we believe tha t he ought to admit that maybe 
he has done something wrong here, based on the evidence that  we 
would have; therefore, be in a frame of mind tha t would be more 
conducive to rehabilitation . But, I think we agree on the fact tha t we 
should not force him into this guil ty plea position.

Mr. Kastenmeier. Along t ha t line, Mr. Baise, you make a comment 
tha t we support a system of pret rial  diversion for certain  criminal 
defendants.  My question is, w hat certain  criminal defendants?

Mr. Baise. Getting  back to the category question?
Mr. Kastenmeier. Yes. I^et me just amplify tha t a bit furth er. You 

talked about the fami liar Brooklyn plan and another system in the 
eastern dis tric t of Pennsylvania. Wha t is your experience or tha t of 
others in terms of categorical or guideline standards for certain 
criminal defendants? Which defendants?

Mr. B aise. Well, our position at the Department would be to allow 
the U.S. attorney to have flexibility in determining what  type of 
defendant he wants to bring in to this p rogram. The only study that  I 
have come across, which was brought out in the Senate hearings, which 
gives you any breakdown on the type of defendants is the Genesee 
County study in Michigan. That gives the type of defendant tha t the 
prosecutor  the re considered to be eligible for pre-t rial diversion pro
grams, and also it brought out a couple of interesting facts tha t I 
think we have all tended to thin k in terms of the juvenile being in
volved in the pret rial diversion program, or the first-time offender. 
Well, the  s tudy in Genesee County points out tha t 27 percent of then- 
offenders were second and thi rd  time offenders and 30 percent of the  
people were over age 25. So, we are not t alking about, you know, the 

a 19, 20, or 21 year old here necessarily. So, we would jus t say, give us
as much flexibility as possible. Do not tie us down to any part icula r 
statutory crime because g ettin g back to an earl ier statement by the 
other gentlemen of whom may be eligible for rehab ilitation, take the 
embezzler at age 50. He may be subjec t to rehabilita tion under a 1-year program such as this.

Mr. Kastenmeier. Yes. I am not necessarily urging that you set 
down categories but I am wondering whether there is an inten t——

Mr. Baise. I do not thin k t here is any  p articular category tha t we 
would want to see legislatively included, no.

Mr. Kastenmeier. I yield to the gentlemen from Massachusetts.
Mr. Baise. Excuse me, Mr. Chairman. The listing of the types of 

crimes involved in the Genesee project i9 on page 457 of the hearings 
of the Community Supervision and Services Act dated May 27, 1973,
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and it indicated tha t the largest number of offenders involved in th at 
program, 100 larceny from a building,  and then there is a drop down 
to 20 indecent exposure, and 17 breaking  and entering , 16 larceny 
from auto, and then it just goes down to 5, 4, 3, and 1. So, far as I 
know, this is the best evidence of the type of offender t ha t has been 
diverted under  the program in tha t county.

Mr. Kastenmeier. The gentleman from Massachusetts?
Mr. 1 )rinan. Thank you very much, Mr. Chairman.
I am wondering in your testimony what is precisely the role of 

the U.S. attorney? You insisted that*he be present at every moment *
and that  at no point in time, as I  read your testimony, can the judge 
or anybody else except the U.S. attorney have any discretion over this 
matter. Would this not really inhibit the U.S. attorney, that  if they 
are responsible first, last, and always, for these cases, are they not likely 
to be inhibited by saying tha t it is easier for them, it is sa fer for me 
to send this man through the ordin ary course of events to tria l, and 
possibly to a prison rather than to take thi s experimental approach?

Mr. Baise. I would hope, no, because if you send a man to tria l 
that is just going to demand more and more and more time.

Mr. Drinan. My question is. is not this an inhibit ion tha t Mr. 
Railsback’s b’U seeks to present? It  seeks to give the judge th e critical  
decision as to  the continuance of this program, and yet you insist tha t 
the U.S. attorney be involved at every moment.

Mr. B aise. Yes, I guess tha t is just where we disagree. We believe 
this is basically a prosecutional decision and the U.S. attorney ought 
to have tha t right to be present.

Mr. Drinan. That is not my question.
My question is, would this not inhibit  them from using this?
Mr. Baise. Inhibit the U.S. attorneys from using it? I do not think 

so.
Mr. Drinan. Give a little  facts, will you?
Mr. Baise. I just do not thin k tha t the U.S. attorney would be 

inhibited from utilizing the program. It  comes down to a judgmental 
factor.

Mr. Drinan. Do you have any evidence of tha t ?
Mr. Baise. Xo.
Mr. Drinan. It is just your opinion ?
Mr. Baise. Yes.
Mr. Coiien. Would the gentleman yield?
Mr. Drinan. Yes. y
Mr. Coiien. I was just wondering, to follow up on the same line of 

questioning, th at you could draw an analogy where you have someone 
in the mental institu tion, for example, on a finding of gu ilt was placed 
in a mental institut ion as opposed to  incarcerated, and then you have 
a pet ition on behalf of the person to be released. I t seems to me tha t in 
this  case it is ordinarily opposed by county attorneys, dist rict at torneys 
and. as a matter of form, that  the court ultimate ly makes the deter
mination as to whether or not society would be safe. If  th at decision 
were left with the distr ict attorney or the U.S. attorney,  th e changes 
are that  he would not take that societal risk in releasing the person 
from the institut ion itself. They would be less inclined to do so, at 
least that  is what my experience was. We were always opposed to 
such releases, and put the burden  upon the institution  or the person
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seeking the release, and the court made the decision, and, therefore , 
the State 's attorney was not in a spot saying  we are going to turn 
this person loose who might be a pyromaniac  or whatever, because 
the doctor says he is safe enough to go back into  society. The inclina
tion, it seems to me, always was to oppose it and put the burden on 
the court and not the atto rney himself.

Mr. Drinan. I thank  the gentleman from Maine for an excellent 
answer to my question.

On page 5 of your testimony, Mr. Baise, you get very moralistic  
» here, and this has been gone over before. But do you think that  you

actually increase or strengthen S. 798 in the moralistic tones tha t it 
says here, tha t the accused person must accept responsibility for  his 
behavior and admit the need for such a system, and then you go on 

v and say tha t defendants who are insi stent upon thei r innocence would
not be eligible for  placement. Well, it seems to me th at you are induc
ing people to say tha t sure, I  am guilty,  and I, therefore, should not 
have done it  in orde r to get out of jail, and that when you say t ha t 
there is a requirement that  the defendant be disqualified from even 
consideration for  pretr ial diversion in the absence of an admission 
of guilt, or his failure to accept responsibility for the wrongful con
duct, you go beyond S. 798, it seems to me.

Mr. Baise. Well, Congressman Drinan. as the testimony indicates, 
all we are suggesting at this point is tha t you include in your con
gressional history a statement about th is point. If  you do not, then the 
Department of Justice  would be able to accept S. 798, but ours is just 
a suggestion tha t the person, if he continues to stoutly maintain his 
innocence, brings  us back into a position, or the U.S. attorney back 
into a position, of saying either I am going to prosecute or I  am going 
to tu rn the man loose. Do you feel tha t you absolutely cannot go a long 
with including such a statement in the history ?'

Mr. Drinan. I am jus t asking, you understand, that I do not under
stand why you go into that.

Mr. Baise. The reason we believe that the man ought to indicate to 
us tha t he is eithe r not innocent, or has some repentant type 
attitude, is that we believe tha t if an individual believes tha t he 
has done something wrong, that he is a be tter candidate for rehabili-

* tation  at that point.
Mr. Drinan. T have been in penal work fo r 15 years or more and if 

a pr isoner, or an inmate, or an accused, thinks he can get freedom by 
confessing guilt and saying he will never do it  again, he will. This is

* a very unreliable type of thing and to insist, and to force, and to 
intimidate him, and to shame him and humiliate him—and say—admit 
guil t before we even consider you for this—seems to me fundamentally 
unrealistic.

Mr. Baise. Again, we have not requested that  this be included in the 
actual statute itself. We are asking for guidance from the legislative 
branch in th is area.

Mr. Drinan. Tha t is not what your sta tement says.
Mr. Baise. I believe it does. I t says: “However, we believe i t would 

be advisable to reenforce this  with a statement of congressional intent."
Mr. Drinan. Pr ior to that, sir. you say tha t the Depar tment  of 

Justice  “has suppor ted a requirement tha t a defendan t be disquali fied 
from consideration for pretria l diversion in the  absence of his admis-
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sion o f guilt, or his failu re to accept responsibility for the wrongful 
conduct on which the charges are based,” at the top of page 5 .1 wonder 
if Mr. Nelson would comment on the position of the Bureau of Prisons 
and could he give us just  a ball-park figure of how many people he 
would feel would be consistent for pret rial diversion and how many 
would make it?

Air. Nelson. Mr. Congressman, judging from the legislative intent 
of S. 798, they anticipated approximately 10 percent of the cases filed 
could be deferred to pre tria l diversion. I n 1973, there were approxi 
mately 40,000 cases in the United States filed. Tha t would be about 
4,000.

Mr. Drinan. 4,000?
Mr. Nelson. That is correct. That would amount to about 4,000 cases.
Mr. Drinan. How do you arrive at the 10 percent ?
Mr. Nelson. Tha t was the legislative in tent of S. 798, in thei r te sti

mony and their  background work where they indicated tha t they set a 
targ et for approximately 10 percent.

Mr. Drinan. Could you spell out the category? Who was in the 10 
percent ?

Mr. Nelson. They did not spell out the categories.
Mr. Drinan. Well, roughly, did  they ?
Mr. Nelson. No.
Mr. Drinan. I recall th eir  testimony some months ago. 'Would they 

be all first offenders mostly ?
Mr. Nelson. Well, they were concentrating and I thin k the legis la

tive inten t again was the f irst offender was to be concerned but, again, 
they did not want to r estrict i t or limit it to str ictly  the specific classifi
cation of first offenders.

Mr. Drinan. Is the 10 percent a minimum or a target or what?
Mr. N elson. We extracted it-----
Mr. Drinan. Who is we ?
Mr. Nelson. The staff of the Bureau of Prisons who were working on 

our proposal here. We extracted this from the testimony on the Senate 
bill wherein the counsel to the Committee on Peni tentia ries had listed 
target  cities and listed the number of clients they anticipated under 
this  bill and from tha t we determined tha t 10 percent was the figure 
they were using and we applied this across-the-board to 1973.

Mr. Drinan. So of the 40,000 accused, 4,000 roughly would go into 
pre tria l diversion?

Mr. Nelson. Yes, sir. That  is what we are  assuming is the in tent of 
the Senate  and the intent of  the Congress.

Mr. Drinan. Tell me th is : Of those 40,000 how many actually go to 
the Federa l prison, roughly?

Mr. Nelson. Let me see. Of the 40.000 tha t gets me approximately— 
in fact, I can give you the figure t ha t 47 percent of those tha t are con
victed will end up in a Federal prison. The remainder will be on 
probation.

Mr. Drinan. Now, I am ju st trying to figure out the makeup of this 
40,000 accused of Federal  crimes and how many of those eventually go 
to a pris on; how many go on parole and probation and tha t sort of 
thing, and finally, how many of them never darken the doors of the 
Federa l prisons?

Mr. Nelson. I ju st have to say tha t I  do not have t ha t specific infor
mation. I will be glad to get tha t informat ion, but I do not have it.
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Mr. Drixan. It  would be helpful, at least to me, because I do not 
know the group tha t we are talkin g abou t; t ha t if  somebody is accused 
of a Federal crime, ordinar ily, i t is prett y serious and tha t they do have 
various ways of pre tria l diversion now, as you know better than I, 
parole and probation , and that  type of thing.  But, I just do not know 
the group, the 10 percent that  we are talk ing about, from what category 
they,would come. So, any fur ther  information  on that , on how reali sti
cally this would atfect Federa l prison population would be help ful to 
mo at least.

Mr. Kastexmeier. I think, following up on the gentleman's from 
Massachusetts observation, it would be very useful  if the Justic e De
partment could give us figures from the p ast several years of the total 
filings, plus disposition in terms of incarcera tion, probation o r wha t
ever. And. furthermore , what percentage, whether  i t is 10 percent or 
whatever, projecting into the future, i f ei ther of these bills is enacted, 
or whether your present programs are continued, what number would 
be diverted ? This is so wo can comprehend the scope of the legislation 
and of present dispositions in the Federal system.

Mr. Baise. Mr. Chairman, I have seen and reviewed this study by the 
Bureau of Prisons where they come up with this 4,000 figure based on 
the 40,000 total and I think we would have to  admit tha t we are all  in 
sort of a twilight zone here t rying to determine what offenses w’e are 
going to be talking about. T hat is the reason we are asking in our re
quest to you to keep the legislation in the  broades t so rt of way so that 
we have a great deal of flexibility here in the first year or two in mak
ing determinations on what crimes to consider and what individuals 
we bring into the program.

Mr. K astexmeier. I appreciate t ha t and I was not asking for cate
gories of offenses or even types. But, merely as opposed to all those 
again who are arrested or charged with Federal  crimes, what disposi
tion is made of the grand  total.

Mr. Baise. Yes, we can do that.
Mr. K astexmeier. And how many presently appear to be qualified 

for pretria l diversion under the present system and  whether eithe r of 
these bills change tha t in terms of  projections of numbers and, if so, 
how much. This would be very helpful to us.

Mr. Baise. We will attempt to do our best on that.
[Subsequently, on March 15, 1974, the Department of Justice sup

plied the following inform atio n:]
Department of J ustice. 

Washington, D.C., March 15,1971/.
Hon. Robert W . Kastenmeier,
Chairman, Subcommittee on Courts, Civil Liberties and the Adminis trat ion of 

Jus tice of the Committe e on the Jud icia ry, House  o f Representatives, Wash
ington, D.C.

Dear Mr. Chairman : I am writin g w ith regard to the suppleme ntary info rma
tion requested  by your Subcommittee  on Courts, Civil Libe rties  and the  Admin
ist ra tio n of Jus tice rela tive to the Febru ary  G, 1974 hea ring on II.R. 9007 and 
S. 79S. Dur ing the  Jus tice Depar tme nt’s testim ony severa l quest ions were asked 
about the numerica l composition of the  candidates  whom we antic ipa te would 
be eligible for a pre -tri al diversion program. Info rma tion  was also requested  
concerning the disposition of criminal charges  filed in U.S. Distr ict  Cour ts by 
major offense categories dur ing  fiscal y ear  1973. Since we did not hav e thi s spe
cific information at  hand  at  the  time of our  testimony we a re submit ting  i t here
with  in accordance with the  Subcommittee’s request.

Predict ing the precise number of pre -tri al diversion prog ram particip ants 
dur ing  th e i nit ial  ye ar is an unc erta in process  a t best. The fac t t ha t elig ibili ty for
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th e pr og ra m  is  th e  pr er og at iv e of  some  90 U.S.  A tto rn ey s an d a  la rg er nu m be r of 
ju dg es  an d m ag is tr at es , pr ec lu de s an y ex ac t me thod olog y fo r id en ti fy in g th is  
ta rg e t grou p.

A ve ry  re as on ab le  ap pr oa ch  to  th is  prob lem , howe ver, w as  mad e by th e st af f 
of th e Su bc om m itt ee  on N at io na l P en it en ti ari es of th e Sen at e Com m itt ee  on th e 
Ju d ic ia ry  in Ju ly , 1972. T hei r metho d invo lved  id en ti fy in g th e cr im in al cases 
til ed  in  36  of  th e m aj or ju dic ia l d is tr ic ts  in  1968 and 1969 by off ense  ca te go ry  of 
def en da nt s who  ha d no prior  cr im in al  reco rd . Fro m  th is  g ro up  t he y as su m ed  th a t 
ap pro xim at el y  20% of th e fi rs t of fend er s wh o w er e ch ar ged  w ith  no n-violen t 
cr im es  co uld re as on ab ly  be co ns id er ed  as ca nd id ate s fo r th is  d iv er si onar y  pro 
gr am . The  nu m be r of  ca nd id at es  id en tif ied th ro ugh  th is  pro ce du re  am ou nt ed  to 
ap pro xi m at el y 10%  of  t he  to ta l nu m ber  of  c rim in al  c as es  file d in  th e  se le cted  di s
tr ic ts  in  bo th  19<*9 a nd  1968.

The  10%  fa c to r was  used  by th e  B ure au  of  Pri so ns as  a ru le  of  th um b fo r pr o
je ct in g  p re -t ri a l dive rs ion el ig ibles not  be ca us e of it s  i rr e fu ta b le  metho do logy  bu t 
be ca us e it  w as  co ns idered  to  re pre se nt  th e  le gi sl at iv e in te n t of th e  Se na te . Th e 
me thod olog y could , of course , be re fin ed  to  ta ke in to  co ns id er at io n th e fa c t th a t 
ap pro xi m at el y 25% of  th e cr im in al  ca se s filed wo uld be te rm in ate d  by di sm is sa l 
or  acquit ta l an d wo uld  ge ne ra lly  no t be co ns id er ed  as  p a rt  o f th e un iv er se  of  p re 
tr ia l di ve rs io n eli gib les . Thi s re fine m en t wou ld in  eff ec t re du ce  th e  un iv er se  of  
eli gibl es  in  fiscal yea r 1973 fro m ap pro xim at el y  40,000 to 30,000 which  in  tu rn  
redu ce s th e  nu m be r of  an ti ci pat ed  el ig ib le s from  4.000  to  3.000. T he fa ll ac y w ith  
such  ca lc ul at io ns  is  t h a t th e val id ity  of  th e  m etho do logy  is  ba se d up on  a se ries  of  
fu ndam en ta l cr it ic al as su m pt io ns  which  m ay  o r ma y no t re la te  t o ac tu a l pr ac tic e.

The  a tt ached  ta bl e was  pr ep ar ed  to  pr ov id e th e  in fo rm at io n re ques te d con
ce rn in g th e nu m be r of cr im in al  ca se s file d in  fiscal y ear 1973 an d th e ir  ev en tu al  
di sp os iti on s.  Thi s ta ble  w as  pre pare d  fr om  in fo rm at io n co nt ai ne d in  th e 1973 
Ann ua l R ep ort  of  th e D irec to r of  th e  A dm in is tr at iv e Office of  th e  U nited  S ta te s 
Co ur ts . I t  conta in s th e ac tu al nu m ber  of  cr im in al  ca se s filed in  th e  U.S . Ju di ci al  
D is tr ic ts  of  th e  50 st a te s an d th e D is tr ic t of  Co lum bia  by m ajo r of fense ca te go ry  
an d p ro je ct s th e  di sp os iti on s ba se d up on  th e ra te s of  d ispo si tion s fo r th e  c rim in al  
ca se s t erm in ate d  in  f iscal year 1973.

Fin al ly , I wou ld  lik e to  ta ke  th is  opp or tu ni ty  to  re it e ra te  th e  D ep ar tm en t's  
po si tio n w ith  re gard  to  th e  adm in is tr a ti on  of  fu nds to  be ap pro pri a te d  fo r 
co un se lin g,  su pe rv is io n an d o th er  se rv ic es  fo r pe rs on s d iv er te d  fr om  pr os ec ut ion.  
We p re fe r t he  l an gu ag e of  S. 798.

U nd er  th e  te rm s of  S. 798, di ve rs io n se rv ices  wou ld  be  pr ov id ed  w ith the 
flex ib ili ty  ne ce ss ar y to  m ee t th e  re qui re m en ts  an d re so ur ce s of  ea ch  d is tr ic t in 
which  th e  pr ogra m  is  ad m in is te re d.  Se rv ic es  could  be prov id ed  di re ct ly , ei th er  
th ro ug h u ti li za ti on  of  U.S. P ro bat io n Off icers on a co st -r ei m bu rs ab le  ba si s or  
th ro ug h con tr ac t w ith  ex is ting  ag en ci es  an d org an iz at io ns ca pa bl e of  pr ov id ing 
su ch  se rv ices .

The  re sp on si bi li ty  fo r th e de live ry  of  th es e se rv ices  shou ld  re s t in th e  De
part m en t of  J u s ti ce  w hic h su pe rv ises  th e  U ni ted S ta te s A ttor ne ys  and  ad m in is te rs  
th e  Fed er al  B ure au  of  P ri so ns w ith  th e  nec es sa ry  s ta ff  and  ex per ti se  to pr ov id e or  
con tr act fo r the m. Th e B ur ea u of  P ri so ns has  ex pe rie nc e in  th is  a re a  th ro ug h 
si m il ar re sp on sibi li ties  bo th w ith  th e  adm in is tr a ti on  of  T it le  I I  o f  th e  Nar co tic  
Add ic t R eh ab il it a ti on  Act an d of  co m m un ity tr ea tm en t pro gr am s th ro ughout th e 
co un try.

Than k you fo r af fo rd ing us  th e opport unity  to  pr ov id e ad dit io nal in fo rm at io n 
re gar din g th is  m at te r.

Si nc er ely,
W. Vin c e n t  R a k estr a w , 

Assis tan t Atto rney General.
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Mr. Danielson. Mr. Chairman, may I  ask a question? Is there any 
reason, since you have a s tatist ical division, why you would not give 
a breakdown on the types of offenses? There are ce rtain types of busi
ness offenses which are criminal in nature, but  have no violence of fac
tor  or anything attached. I thin k that would be useful.

Mr. Baise. Yes, we can give you tha t cold breakdown of just indi 
viduals involved. Fine  tun ing  it to the extent tha t we would all like 
to have it would be maybe a little more difficult.

Mr. Kastenmeier. The gentleman from Massachusetts?
Mr. Drinan. Thank you very much.
Mr. Kastenmeier. The gentleman from Maine?
Mr. Cohen. Thank you, Mr. Chairman.
Let me say for the record and for those in attendance that  I am al

ways flattered whenever I am able to provide an enlightenment to Con
gressman Drinan ’s dilemmas. I t is not of ten I can, but occasionally. I  
thin k tha t the point he makes on contrition for a sin as the beginning 
of redemption and tha t is an accepted religious traditio n. But what ho 
is saying is that it is not an  acceptable tenet as f ar  as penal work.

Mr. Drinan. I wish that your tenets were as good as your law.
Mr. Coiien. I  would like to turn  to page 5 of S. 798. Do you have a 

copy of Senator Burdick's bill ?
Mr. B aise. Yes, I do.
Mr. Coiien. I would ju st like to get your opinion about this, what 

appeal's to be a very broad immunity in terms of the top of the page, 
where it says:

No stat ements made by the  defend ant  while partic ipa ting in such a program, 
no info rmation  conta ined in any such report made  with respect there to, and  no 
sta tem ent  or other inform atio n concerning his participation in such programs  
shall be admissib le on the  issue  of gui lt of such individual in any judicia l pro
ceeding  involving such offense.

And I am wondering whether  the Department of Justice also sup
ports tha t and whether or not tha t imposes any undue burden, in your 
opinion, on the prosecution but,  more importantly, I  guess, what about 
the use of statements about his innocence ?

Mr. Baise. Well, to answer your first question, we would concur with 
tha t statement. And in answer to your second question, do we think  i t 
would put  an undue burden on the prosecutor, no, we do not. We think  
{that if  there is a burden, he should then meet it  at this point, and he 
should not take advantage of any rehabil itative statements or steps 
taken bv the individual, so that  is where we would go along with that.

Mr. Coiien. And there would be nothing  to preclude the use of such 
statements or report bearing upon his innocence to be introduced in any 
criminal proceeding then ?

Mr. Baise. I do not see any problem with that,  no.
Mr. Coiien. That is all I have.
Thank you for your testimony.
Mr. Kastenmeier. The gentleman from Californ ia ?
Mr. Danielson. I have no questions. And I have been in another 

’meeting and I am late. I am sorry that  I missed the earlier portion, 
but I will try to make up for it.

Mr. Kastenmeier. We are happy to have you in any event.
Does counsel have any questions ?
Mr. Dixon. Just  one.
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Mr. Baise, you stated one of the reasons why you support the Senate 
version is because there is no provision in the House bill tha t the court's 
decision regarding the ultimate  disposition of the charges be based 
upon the success or failure  of the rehabi litative  scheme. I thin k you 
may be mistaken on that,  and T would like to call your attention to 
page 5 of the Senate bill. The scheme provided there requires t ha t the 
charges shall be dismissed upon the expiration of 12 months if the pro
bation has not been dropped earlier. There is a requirement tha t they 
shall be dismissed aft er 12 months, whereas the House bill on page 5 
provides tha t they may be dismissed by the Court a fter  12 months, only 
following a consultation with the probation officer and the U.S. attor
ney. So, it is. therefore, the House version which does not mandate the 
dropp ing of charges. The Senate version does. Did you mean to say you 
favored the House version there, rather  than the Senate version ?

Mr. Raise. No; I think  we want to favor the Senate version because 
we believe tha t we will have reports which will have to be turned  
over to the judge before he makes the decision and the House bill 
says it may be dropped at the end of 12 months. We think that the 
program ought to be ended at the 12-month period. I t ried to determine 
on what grounds, both in the other testimony and in the depar tment  
tha t we chose 12 months, and it just  appears tha t the reason fo r that  
is fai rly arb itra ry;  tha t you get much beyond th at period of time and 
the offender may want to take his chances in going through  with the 
trial. If  you get under th at period if time, you may not have sufficient 
time to rehabilita te him so we feel th at  12 months is sufficient and you 
ought to cut off the program at that poin t.

Mr. Dixon. Thank you.
Mr. K astenmeier. Thank  you very much, Mr. Baise, for your te sti

mony on behal f of the Justice Departmen t this morning and both of 
your colleagues.

Mr. Raise. Th ank you.
Mr. Kastenmeier. Next the Chair would like to call Mr. Phi llip  

Ginsberg, the public defender of Seatt le-King County office of public 
defender, and Marshall ITartman, national director, National Legal 
Aid and Defender Association. Are either present ?

Mr. ITartman. Yes, Congressman. I am Marshall Har tman of the 
National Legal Aid and Defender Association. Mr. Ginsberg placed 
a call that  he was delayed on an Amtrak train , caught somewhere be
tween New York and Washington. And I spoke to him yesterday and 
he told me he was leaving on the 6 :30 train from New York, but he 
is not here yet, and I am prepared to testify. However, I wonder if 
there are  other witnesses so you could pass us to the end ?

Mr. Kastenmeier. Yes; we can call another witness and if he does 
not appear by then, you can testify.

Mr. H artman. Yes, sir.
Mr. Kastenmeier. At this time the Chair  would like to call Mr. 

Robert F. Leonard , prosecuting attorney, Genesee County, Flin t, 
Mich.
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TESTIMONY OF ROBERT F. LEONARD, ESQ., PROSECUTING 
ATTORNEY, GENESEE COUNTY, FLINT,  MICH.

Mr.  K astenmeier . M r. Leonard , you have a 37-page doc ument  h ere , 
an d I won der  if  you could su mm ariz e i t a b it.

Mr . L eonard. Yes, I  do no t propose to r ead it .
Mr . K astenmeier. We would like  to  accept yo ur  sta tem ent in fu ll,  

an d it  will be made a part  of the rec ord  and you  may  proceed as you 
wish .

| Mr. Le on ard’s st at em en t appe ars at  p. 59.]
Mr . Leonard. Air. Ch ai rm an , and mem bers  of  t he  com mit tee,  fir st,  

le t me exp ress  my ap prec ia tio n fo r be ing  invi ted to  ap pe ar  to da y to  
ta lk  abo ut a ve ry im po rtan t m at te r:  Diver sion fro m the cri mina l ju s
tice  system. F ir st , let  me also say  t hat  I regr et  t h a t th is  i s n ot  a  com
mi tte e on how ai rli ne s tr ea t pas senger s, because I  w ould like to  te st ify 
on th at also. I no rm al ly  do no t ap pe ar  before a com mit tee in a ski 
sw eater  and  a beard , bu t, un fo rtu na te ly , t he y have  no t fou nd m v b ag 
gage yet  c oming in here,  and I ha d to come in fro m Ca lifornia . So, if  
you  have a chance  in th is  commit tee to  disc uss  the trea tm en t of  pa s
sen ger s by air lines,  I  would like to  test ify in the  future.

Mr.  Danielson . May I assis t the gentl em an ? I  come in fro m C al i
fo rn ia  pr et ty  of ten , an d I  recommend  th e old  sa tch el- typ e br ief cas e 
an d c arry  it  all  w ith  you.

Mr.  Leonard. I  usua lly  do th at  bu t, un fo rtun ately,  I  was out th er e 
4 o r 5 days, and I  h ad  two o r th ree speeches on t he  west coast,  so I  h ad  
to  ta ke  mo re thi ng s with  me. So, a ga in,  I  ap ologize f or  my a ppear ance.

Mr.  K astenmeier . I t  is qu ite a ll rig ht .
Mr . Leonard. Le t me firs t observe wha t the ch airm an  has observed. 

I hav e given you, I  t hi nk , kin d of  an exte nsive discussion of ou r po si
tio n on divers ion . I ha d th e ple asu re of  ap pe ar in g before  Se na to r 
Bur dick ’s commit tee la st  s pr in g to discuss t he  S en ate  bill  and, at  t h a t 
tim e, also, I en ter ed  a pr ep ared  sta tem en t, an d some of  it  is in th is  
sta tem en t I  hav e given you.

Bu t, I have also  tr ie d to  com pare the two bi lls  and made ce rta in  
obs erv ations re ga rd in g th e bills . Le t me st art  by sa ying  t hat we have  
been in the business of  d ive rsion  now since  abou t 1965. A t the presen t 
tim e, we are  pro ces sing ove r 1,000 offenders a ye ar  and prob ab ly we 
wil l be inc rea sin g th at , as tim e goes on. Th e whole  b asis  o f div ers ion , 
in m y es tim ation , is th e n ros ecuto rs's  discre tion.

I  am also som ewhat  concerned with  leg isl ati on  which dea ls with  
th e pros ec utor s discre tio n, as we have  in  th is  piece of  leg isl ati on , 
al thou gh  I  su pp or t th e con cep t of the leg isl ati on  and its  g enera l con 
tent , pr im ar ily  because it  would prov ide  serv ices  th at  prosecuto rs 
need fo r d iversio n. Ho wever , I have some se rious  questi ons  ab ou t some 
of  th e pro vis ion s of  t he  bil l, pa rti cu la rly , as it  r ela tes  to  w ha t I  deem 
to  be in fring em en ts on th e pro sec uto r’s disc re tio n;  th a t is, th e con 
st itut io na li ty  of  th e bi ll as it  rel ate s to  the sepa ra tio n of  pow ers.  We 
are in the execut ive br an ch  of th e Go vernm ent, an d I  would  su bm it
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that  it is the common law prerogative of a prosecutor to decide who 
is going to lx? prosecuted and what the charge is going to be. I  believe 
tha t too often certain  legislative acts manifest a deep suspicion of 
prosecutors in try ing  to take some of these prerogatives away from 
them. It may 'well be that some of this is justified, but notwithstand
ing whether it is justified or not, it seems to me th at we have to abide 
by the constitutional mandate, and tha t is, we are a member o f the 
executive branch and have certain prerogatives and those prerogatives 
are impo rtant to us. We intend to fight for them.

So saying, I am here to discuss what I believe m ight be infringe
ments on these prerogatives based on this p artic ular  bill. I  support the  
bill, and its basic general concept: diversion. T have lived with it  now 
since I have been a prosecutor. We in itiated the program of deferred 
prosecution, which is a diversion program back in 1965 so, obviously, 
I support it. I believe probably t ha t our program is the first official, 
organized diversion program in the United  States, and I  do not 
think tha t is a part icular achievement, but  the fact of the mat ter is 
we have a great  deal of experience with it.

The National District Attorneys Association has published a 
“Prosecutors Manual on Screening and Diversion Programs,” and it 
is here, and our program is discussed within it, pursuant to  a research 
investigation of the program done by the University of Michigan 
for the State Plan nng Agencies of the LEAA, and this  manual is 
available to anybody who would want it.

I think  t ha t there  is a very im portant distinction that you have to 
make, and I have heard i t made in some of the testimony today. There 
is a substan tial difference between a diversionary program for juve
nile offenders and adul t offenders. I am not sure of the breakdown in 
the Federal Government, but in the State of, say, Michigan, people 
under 17 years of age are juveniles and, therefore,  are not generally 
susceptible to prosecution as an adu lt in the criminal courts. The 
method of handling juveniles is substantially different in our State. 
In the strictest sense, we do not employ an adversary  proceeding gen
erally in juvenile court. We do have some contested cases, but generally 
there are very few contests in juvenile court. Therefore, diversion in 
the juvenile setting is different. In take  is very im portan t, and specific 
diversion units are very important,  as they relate to juveniles.

When you refe r to adult  proceedings, you are talking about a d if
ferent concept where the prosecutor is more directly  involved in 
making decisions on who shall be prosecuted and what the charge will 
be. Again, we tal k about diversionary units. Our whole p rogram is 
conceived with  the utilization of many community resources. I  think 
tha t too often in the past those within the criminal justice system 
have been perhaps somewhat arrogant in deciding that  they know 
better how to handle the problem of cr ime and what to do with crim
inals, and how to solve thei r various possible psychological problems. 
As a result, those within tha t system seem to say to the rest of the 
community, which has various resources, experience, and expertise, 
tha t once that person commits th at  crime, do not bother us any more, 
it is our “ball game.” You stay away from us. We know how to handle 
it, and the ha ndling was done, as history  indicates, very poorly. Either  
they were sent to prison, where the rehab ilita tion rate is very, very 
poor, or  they were placed on proba tion, where supervision was some-
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wha t less th an  adequat e. The res ult , in my op inion , is th at  we have 
no t accomp lished the desir ed  objectives  th ro ug h the  trad iti on al  cr im 
ina l jus tice  system.

I have  l>een in the  prosecuto r's  office 17 yea rs, 11 years  as  th e elected 
prosecuto r. It  lon g ago  becam e clear to me t ha t we have a tenden cy to 
“o verki ll” in the cri minal  jus tice system.  We  pu t too  many peo ple  in 
the system itself , a nd  we sho uld  be more con cern ed about s electin g o ut 
those ind ivi duals  who can  be b ett er  se rved by com mu nity resources, so 
th at we can “open up” the cri mi na l justi ce  system. Those of  us who 
ta lk  about wa nt ing  to he lp the  ind iv idua l, c er ta in ly  have  to  look at the  
othe r negat ive  aspects , such  as the im pa ct  th a t “mass -produ ced  ’ 
cri mi na l cases hav e on the cri mina l justi ce  system.  As 1 sa id,  I  th in k 
we have a ten den cy to “o verki ll. ’’ Many of  the cases th at  are  in the 
criminal jus tic e sys tem  can  be rem oved fro m it  in  ma ny ways. P ri 
ma rily, it is my op ini on  th at  the  bes t way is div ers ion , so th at  the 
cri mina l jus tice sys tem  is opened to th e cases th a t sho uld  be tri ed , 
ei ther  by jurie s or  by jud ges, such  a s vio len t crime , public  c or rupt ion,  
organiz ed crim e, and consum er fra ud . Those ar e the typ es of  crimes 
th a t we should  ce rta in ly  dea l wi th in the cr im inal  jus tic e system.

Now, ou r prog ram  res ult s in a div ers ion  of  abou t 30 perce nt of  the 
felony charg es we file eve ry year,  which  causes ou r coun ty court  
system and  cri mina l docket to be th e most cu rren t in the St at e of 
Michigan . Th ere  is no quest ion  t hat ou r jud ges are very support ive  of 
ou r d iversio n prog ram because the y feel th at  i t has a dir ec t cause re la 
tio ns hip to the  fact  th at  we are  the  mos t cu rre nt  system in the Sta te.  
A t the same t ime , the  d isc ret ion  and the dec isionma kin g pow ers in the  
cri mi na l jus tice sys tem , as it  relate s to  div ers ion  in our com mu nity, 
are  solely th e p ros ecuto r's . He  dec ides who will  be pro secuted an d wh at 
the ch arg es will be.

We h ave set up  a ve ry  refined cr ite ria , and, th at is, if  a person  is 
charg ed , a nd  if  he  f its un de r these c rit er ia , and also  under o ur  genera l 
cr ite ria (which were  commented  on by the U.S . Ju sti ce  De pa rtm en t 
in re fe rr in g to ou r pr og ra m ),  he is eligib le fo r div ers ion , wi th the 
general  cr ite ria  be ing  el ig ibi lity only fo r firs t offenders, and no n
vio len t crimes. Now, th er e are  exc ept ions to  th at rule. Th ere  hav e to  
be because there may have been peo ple  who are now being charg ed  
wi th  second and th ir d  offenses, and  if  we ha d ha d a d ive rsion p rogram  
in iti al ly , when  they  were charg ed th e fir st tim e, we could have  pu t 
the m into the prog ram. So, we have  to  decide an d det erm ine  wh at 
cases  will go into the pr og ram  on an individu al  basi s, inc lud ing  some 
poss ible  mutl ipl e offende rs.

We  have  a div ers ion  un it  which is ind ependent  of  the  pro sec uto r’s 
office. The head of  the  div ers ion  un it  has  11 people who work fo r him  
as counselors,  chosen indepe nd en tly  by him. The policies  t hat wi ll be 
foll owed,  obvio usly , m us t be a  j oint  d ete rm inati on  by the pro sec uto r's  
office and  the div ers ion  u ni t, 'because the y are assis tin g us an d he lp ing 
us in exe rcising ou r dis cre tion. Wh en an  individu al  is charg eab le,  he 
is elig ible fo r div ers ion , an d I say th at  because  so met imes th ey  a re no t 
even  cha rge d, and th at is one of  the key  features  of  the  pro gra m : to  
tr y  to avo id the ar re st  of  the  individu al  an d the acc um ula tion of  
record s which follows. "We want to  tr y  to  prev en t th at , an d we have  
fa ir ly  well org anize d ou r police  de pa rtm en ts  so th at  the y now rec og
nize  which cases will  be sub jec t to div ers ion  an d which  ones prob ab ly
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will not . Th e indiv idu al who may  be ar re ste d fo r bu rg la ry , if  it  is 
lat e at  n ig ht , obv iously  h as to be t ak en  in. A t leas t in ou r ju ris dic tio n 
he does. Bu t, the very next  day, the poli ce officer is in ou r office and  
makes ou t a fo rm  in rel ati on  to th a t case , if  and when it  fi ts in to  the  
cr iter ia  fo r imme dia te screen ing by th e pro sec uto r to the  divers ion  
un it.  Then, i t i s sen t to  the  diver sion u ni t wher e one o f the 11 counse lors  
beg ins  a more int ensiv e worku p to de ter mi ne  wh eth er the  ind ivi du al 
has th e backgro und and  his tory  which would make him  acceptable 
fo r ou r div ers ion  pro gra m.  That  is, wh eth er  the re are  any fac tors 
whi ch we should be aw are  of  th at  wo uld  cause him not to be acceptable  
fo r the p rogra m.

A t t he  presen t tim e, we accept abou t 75 percen t of  th ose  people who 
are  dive rte d by the in iti al  screen ing  process. Th e second screen ing  
process is done  by  th e div ers ion ary  un its , bv the  profe ssionals  them 
selves. A t t hat tim e, af te r between 7 and  10 days, the  recom mendatio n 
is re tu rn ed  to us as to wh at sho uld  be done wi th  the offender .

Now,  the reason  fo r th at  is th at  we hav e to make the ul tim ate 
decis ion. We ca nn ot  give  to anoth er  age ncy , an outside  agency , the 
dec isio nmaking powe r of  the p ros ecu tor . That  is, the prosecuto r l ias to 
decide who will be prosecuted . W e m ust m ake  th at  decis ion, even where 
ou r decision m ay be based, to a g reat  exte nt,  on  th e recom mendatio n of 
the div ers ion ary  un it.  In  all of  the ye ars  th at we have been involve d 
with the  prog ram , I  th in k it  has only been  on one or  two occasions 
where  we hav e rej ect ed  the recom mendation, and we hav e processed 
now, in the 8 or 9 y ears we have had th e prog ram, over 4,500 in di vi d
uals . We  r ep ly  v ery  heavily  on th ei r pro ven expertis e, th ei r thorou gh  
inv est iga tio n, a nd  th ei r considered jud gm ent.

Mr.  D anie lson. Mr . Chairm an, may I  ask  a que stio n a t th is  poi nt  ?
Mr.  K astenmbif .r. Yes, o f course.
Mr.  D anie lson . Y ou m ent ion  that  th e div ers ion  u ni t is ind ependent  

of the prosecutor ’s office, and  you hav e alluded to  th at  two or  th ree 
time s. Would you  give us jus t a lit tle  ou tline  of  how it  is set up,  how 
it is gov erned,  finance d, budg eted, o pe rated,  and so for th  ?

Mr.  L eonard. Obviously , I used  th e ter m “ indepe nd en t” because the 
di rector  runs  his  own pro gra m.  An d, I  men tion ed to you th at , ob
viously , the issues of  poli cy and wha t cases are  go ing  to  be hand led , 
an d wh at  case9 -will n ot  be hand led , ha ve  to be made in a jo in t dec i
sion wi th th e p rosecu tor .

Mr . D anie lson. II ow is he selected ?
Mr. Leonard. Well , he is selec ted by me. He  is selec ted by me, and 

th at is wh at  I  wan t to  discuss. He ha s to  be selected by me. Now, I 
could pu t him  “o ut  of  bus ines s” by ju st  decid ing  no t to dive rt any  
more people to the  progra m.

Mr.  Danie lson. W ha t you have  real ly  done , you have set up  sor t 
of a n au tonomous  un it  wi thin you r office ?

Mr.  Leonard. I t  is  semi auto nom ous  an d is in lia ison with my office. 
I  st ill have some co ntr ol in the  sense th a t it is m v dis cre tion which the  
un it is h elping  me exercise,  a nd  I  have placed  it  in the pos itio n where 
the prog ram  is ind ependentl y fun ded. It s  di rector  develops his  own 
pro gra ms , and it s own concepts  on reha bi lit at ion.  He  does not hav e 
to discuss those wi th  me. He  does, on ma ny  occasions, since  the pr o
gra m,  i f t he re  i s a ny  fa ilu re  in it, such would  reflect on me, because it 
is a p rogram  t hat we init iat ed . So, I have  to  have some inp ut.
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Mr. D anielson. When you go before your own fu nding agency, is 
his budget-----

Mr. Leonard. Separate.
Mr. Danielson. Separate  from yours ?
Mr. Leonard. Absolutely separate.
Mr. Danielson. And he makes a separate presentation ?
Mr. Leonard. Correct. l ie  says what he needs. Of course, if he wants 

some help from pie, and there is a little political “insighting" tha t is 
necessary, then I am going to make contacts with friends of mine whom 

* I might influence into giving assistance to him, and th at has been done
in the past. But, he makes his own independent budget requests, and 
he runs his own operation. It  is outside of our office in another build
ing. We obviously have a very good working relationship, however. 

w - Mr. Danielson. Is his selection of personnel subject to your ap
proval or veto ?

Mr. Leonard. Not at all. He selects his own people.
Mr. Danielson. Thank you.
Mr. Drinan. Mr. Chairman?
Mr. Kastenmeier. Yes.
Mr. Drinan. May I ask a question tyin g in your comments now 

with the Federal law tha t is proposed ? Would you feel under  the 
Federal law, and you are familiar  with the Senate and the House 
versions, would you feel t ha t it does not apply  to juveniles, since in 
your testimony—and as we know, the Federal Government has had a 
program of pre tria l diversion for juveniles since at least 1946—would 
you feel tha t you would ju st continue that which is conducted without 
any statutory guidelines from the Congress ?

We are not talking about juveniles accused of Federal crimes at all. 
Would tha t be your  understanding  ?

Mr. Leonard. That is my understanding of tha t bill.
Mr. Drinan. I am sorry the Departmen t of Justice le ft before  they 

had this excellent testimony, because this  is essential, that  we are not 
talking about juveniles eithe r in the Railsback bill or the Burdick  
bill?

Mr. Leonard. Th at is my unders tanding. We are talk ing about 
adult offenders.

t Mr. Drinan. Now, you make a good case here and this  is the
best criticism and constructive criticism of the Federa l bills I have 
seen, and on pages 30 and 31, you make out a case that  we really  should 
leave it in the office of the  U.S. a ttorney, and th at testimony is persua
sive although my mind goes both ways. But, would you feel tha t at 
the Federa l level, knowing the setup of how the U.S. attorney’s office 
works and all, are there any places in  the law tha t you would make 
an exception on the basis of your vast experience, make an exception 
to the total  jurisdiction  being vested at every point in the U.S. at 
torney’s office ?

Mr. Leonard. You see, I have no serious objection, as I testified 
on the Burdick bill, tha t the court have an interplay with this. In  
other words, I  think, as I  recall the Burdick bil l, the court would over
see it  generally. In  other words, i f the re is obviously a violation  o r an 
abuse of the prosecutor's  discretion, they might put a stop to it. But , 
if the re were no such obvious abuse, they  would just approve it, as in 
form more or  less, and then process it  through. But I thin k tha t it  is a
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healthy thin g in the sense th at as f ar as the  community is concerned, 
they should have confidence that  the judge and the prosecutor are 
assisting each other in making the decision, so that there is no viola
tion of equal protection of the laws although we do not have such 
judicial involvement in our State, and, as a prosecutor, I would not 
be prone to give the judge too much involvement with the exercise 
of prosecutorial discretion.

Mr. Drinan. On th at precise question of equal protection and civil 
liberties questions, if A is given pretr ial diversion by the  U.S. attor
ney and B is denied it, cannot B have a cause of action as unequal *
protection ?

Mr. Leonard. No. Let me just first say tha t the American Bar Asso
ciation has a committee on this diversion concept, and I am a member 
of it, and there  has been a recent study done on th at issue. And I, un
fortuna tely, thought I had brought it with me, but I do not have it.
I will certainly get it for  the committee.

Mr. Drinan. I am famil iar with it. What  is the answer?
Mr. I  LEONARD. The answer is th at I do not think tha t there is any 

question that there would be no per se denial of equal protection to B.
Mr. Drinan. Why not ?
Mr. Leonard. I t is a discretionary power of the  prosecutor to decide 

who is going to be prosecuted, or what allegation can be made in 
every case, or whether not to prosecute. Tha t is the reason for the 
prosecutor having the discretionary power. ITe has to make those 
decisions based on what he thinks is in the best interest of the c riminal 
justice system, and of the community, and there absolutely is no legal 
power that  can force a prosecutor in making  these decisions, unless 
there is a total, absolute, and obvious discriminatory  abuse of his 
discretion, such as where there are both a black and white person who 
could be tried , and he makes some comment such as “ I am going to 
try  the black person and not the white person, because I  th ink blacks 
should be in jail and whites should be somewhere else" or something 
like that.  Tha t, obviously, is a violation of equal protection ami a 
purposely discrim inatory abuse of his discretion. I certainly believe 
tha t something like tha t could be successfully challenged. But. where 
the prosecutor makes a good fait h determination tha t this is the best 
way to handle th is case and we do tha t f requently when we have mul- *
tiple defendants involvd in criminal cases—differential treatm ent of 
offenders is quite legally proper.

Mr. Drinan. Maybe you could solve it by the principles tha t you 
enunciate here on page 32, where you say tha t in both the Senate and z

House versions they wait too long before this whole operation gets into
effect.

Mr. Leonard. Tha t is a very important pa rt of it.
Mr. Drinan. Now, this is essential and th is point has not been made 

up to now, tha t in both bills this cannot happen until the time tha t 
bail is set. and aft er he has been formally arrested. Now, you suggest 
something very intrig uing , tha t in your program you do not even 
allow the arrest to occur. This individual has been. I take it, app re
hended and quasi-accused and, at that  moment you begin the pret rial 
diversion so t ha t you defend against the possibility of the allegation 
and the unequal treatment by just preventing  it. Would you tell us 
how that  could apply in the U.S. attorney setup ?

Mr. Leonard. May I make just  some prel iminary comments, because 
this is a very important philosophical point  in the diversion concept,
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Fa th er . F ir st , I th ink you have  to  recognize th at  there are var ious 
typ es of  divers ion  befo re t r i a l : Before ar re st,  af te r ar re st,  befo re 
ar ra ignm en t, and wha t hav e you . We  feel very str on gly th at dive r
sion mu st occur immedia tely  upon  appre hension , even before  book
ing . if  possib le. An d the n, as I have s tat ed  previously, we have fa ir ly  
well “t ra in ed '’ our police age ncies to  recognize a case th a t obviously  
or  prob ab ly is going to be dive rte d.  In  many cases, they  ma y ar rest 
the  person  a nd  just give the indivi du al  what we ca ll “an appeara nce” , 
and the n tel l them  to  ap pe ar  in  t he  pr ose cutor ’s office fo r in iti al  s creen
ing on a c er ta in  d ay, or  th e sam e day , so th at  there  is no booking, and 
no fin ge rp rin tin g,  a nd  a ll of  t h a t is avoided , because th at  i s one  o f t he 
majo r objectives  of  the pr og ra m : To avo id the cr im ina l record  and  
the sti gm a caused by the cr im inal  reco rd. So, obvious ly, if  the  indi 
vid ual is firs t booked an d pr in te d and la te r released , you  lose the  
crucia l impact and destroy  th is  objective. The Pr es iden t, in  the  State  
of  the Un ion  message, me nti oned  wh at happens wi th all of  th ese com
pu ter s, an d wh at is go ing  on al l ove r the  coun try , wi th  the criminal  
jus tice  pro gra ms , an d wi th  ev eryt hing  coming to Wash ing ton . You 
can punch  a bu tto n an d you  can find  in sta nt  in form ation , whi ch is a 
very  dangero us  t hi ng  in a demo cra tic  society. So, ou r th ru st  is to tr y  
to keep th e dive rte d in dividu al  to ta lly  ou t of  the cr im ina l just ice 
system, so t hat  he will  not be “b ra nd ed ” o r “labelled.,” as bes t we can.

Now, if  it happ ens—and  I  do  no t kn ow t ha t t he  Fed eral  G ove rnm ent  
has th is  k ind of  a bil l, bu t we h ave it  i n Michi gan —if  i t happens th at  
the y do ge t in to  th e system, th er e ough t to be a statut e th at requ ires  
the  re tu rn  of  those ar re st  rec ord s—and  ev erything  else th at  would 
“label” the in dividu al—w ith in  a ce rta in  period of  tim e aft er  the  dis 
missal, o r the  nolle prosequi, or  th e acquitta l. An d if  such re tu rn  is not  
made , t he n the per son  who ref uses to do so sh ould be sub jec t to cri mi 
nal  pro secutio n. We  hav e a sim ila r sta tu te in Michi gan , an d it  m akes 
ou r dive rsi on ary prog ram mu ch more effective . We  can  go to the  
police  a gen cy an d demand th at th ey  r etur n ar re st  r ecords ; and if the y 
do not re tu rn  the m we will  wri te  a le tte r and rem ind  the m of  thei r 
sta tu to ry  du ty .

Mr.  Drin an . W ell,  cou ld you  ge t down to th e nu ts an d bolts . You 
say th at  ev erything  sho uld  be prech arg e, preprosec uti on  an d ex tra  
cou rtroom ?

Mr. L eonard. Th at  is righ t.
Mr. Dri na n. But  in the  appre hens ion  of  a person  accused of  a 

Fe de ral  crim e, the y have a st at ut or y ri ght to ge t to the mag is tra te  as 
soon as poss ible . Ar e you sugg es tin g even before  th at ha pp en s th at  
the y ge t to  some body wi th in  th e U.S . at to rn ey ’s office a nd  he begins 
to d iv er t th em !

Mr.  L eonard. I f  i t is feas ible  I  t hi nk  i t shou ld happen , a nd  I  believe 
th at  it  is feasibl e. I rem emb er t al ki ng  on the Bu rd ick bill an d the  a rg u
ment was th at  th e arrang em en t w as ra th er  quick, a nd  i t w as only a d ay 
or two delay.  I th ink th at  is los t time. I feel th at  the in dividu al  sho uld 
not oven be expo sed to a ja il if  he is the  typ e of  p erson we will  decide  
should 1x5 div ert ed . Why  should  h e even be ex posed to the act s th at  go 
on in pr iso n o r in a  ja il even fo r a  n ig ht  ? It  seems ridic ulo us and  iron i
cal ly se lf-de feati ng  to pu t him  there. So, wh at  we s ugg est  is th at  the 
person sho uld  be d ivert ed  as soon a s he  is arre ste d, and t hat  can be done 
righ t at  the jai lho use  with  a screenin g pro cedure  and setup . I  th ink 
th at  Sa n Jose,  Ca lif ., may  be do ing t hi s now, where they have  someone



48

from the prosecutor's office righ t there determin ing whether a person 
fits the crite ria for diversion and should be diverted out. So, I believe 
it can be done right  then and there even before booking.

Mr. K astenmeier. On tha t point, i f the gentleman will yield?
Mi. Drinan. Yes.
Mr. Kastenmeif.r. What are the  criteria for diversion ?
Mr. Leonard. We will not diver t accused murderers,  for example, 

under basic criteria .
Mr. Cohen. Could I inter rupt you fo r a moment?
Mr. Kastenmeier. I n other words, dangerous persons are included?
Mr. Leonard. Well, generally, tha t is the rule, but, I mentioned 

murderers in partic ular  because we have diverted some armed robbers, 
where the peculiar circumstances have justified it. I can recall a case 
where a young man, married a couple of years, became very depressed 
because he had lost his job, and he was sitting out in fr ont o f a grocery 
store where he had gone in before to try  to get credit  to bring some 
groceries home. A woman came out and he stuck his hand in his pocket 
and held her up, took her purse and went home. He told his wife what 
he had done, and both of them agreed tha t it was ju st something he 
could not do. He looks in the woman’s purse, takes i t over to her house, 
having found out her address, knocks on the door and say s: “Here is 
your purse. I am the fellow that just robbed you and you can have your 
purse.” She says, “Well, I  have called the police.” And he said. “Well, 
I might  as well sit here and wait for  them.” He had never been in 
trouble before. He could have been charged with a poten tial life 
penalty crime, since his act was technically  an armed robbery in 
Michigan. Again, we diverted t ha t individual.

Mr. Drinan. Who is “we” ?
Mr. Leonard. Well, my office based on the diversion unit 

recommendation.
Mr. Drinan. Who does the ini tial one? The officer of the law makes 

the initia l screening?
Mr. Leonard. No, the prosecutor, the original screening process when 

they first, come into the office, tha t is the first screening process in it, 
and, of course, it differs in different States. It  might be somewhat con
fusing. We make the decision on who shall be charged, and when they 
come into the office they make out a form, i f the case and the  offender 
fit the crite ria. If  they do not fit the general criteria, there may sti ll be 
additional factors, I mentioned, and  about 25 percent of our cases, in 
fact, are not just first offenders, but are second and thi rd offenders. 
Tha t decision may be made afte r defense counsel asks us to consider it, 
or a minister o r priest as the case may be, asks us to consider it, and we 
will go back in and rethink it, and then send it over to the second 
screening, which is the diversion unit. So. the first screening is done by 
the prosecutor. In this par ticu lar case. I recall the defense attorney  
coming in and asking us to consider it for diversion. Under those spe
cific circumstances, we did. And that  points out the danger of per se 
excluding specific crimes for diversion by categories. I think the pros
ecutor should have a grea t deal of leeway and flexibility in making all 
of these decisions.

Air. K astenmeier. On the  question of  criteria , this  can be impor tant 
because it could differ from one place to  ano ther or from one jurisdic
tion to another if it is left utter ly flexible. Furthermore, it could also
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relate  in terms of motivation of the prosecutor. On the one hand 
whether he has too many cases to prosecute and cannot handle them all, 
and whether  he is diverting  cases to unload, which the courts also 
apprec iate, or something on the  other side of that coin, in terms tha t 
he may enter into the criteria, part icularly  if it is so flexible t ha t it 
lets a murderer be diverted, if tha t is all there  is to the  criteria.

Mr. Leonard. But I thin k what is important here, Congressman, is 
the fact  tha t prosecutors have tha t discretion right now. They make 
those decisions every day. My particula r philosophy certainly is not 
followed in every jurisdiction in the country. Fo r example, I  do not 
prosecute people who are arrested for herion addiction, or mere posses
sion or use of any drug. We have another diversion and treatment pro
gram  for such persons. I t is a separate diversion program th at we are 
now t alking about in rega rd to nonviolent felonies because my other 
philosophy is tha t the problem of the bare possession or use of drugs 
is not a criminal justice problem, but it is tru ly a medical problem. The 
people who sell drugs or profit from them will and should be prose
cuted, and tha t is proper ly a law enforcement problem. Now, t ha t is 
my decision and that  is my philosophy. I was elected and reelected with 
that  philosophy. That is my philosophy.

Now, you are going to have those differences in philosophy through
out the  United Sta tes in every jurisdiction. A lot of prosecutors do not  
agree with me on that, but  th at is going to happen in diversion, any
way, so, you cannot uniformly  say th at this prosecutor and t hat  prose
cutor are going to handle diversion exactly the same way, because you 
are talk ing about th eir discretion, and tha t has much to do with indi
vidual philosophy, and different  individuals.

Mr. K astenmeier. Well, I  appreciate  th at you have made clear that  
you want, to pro tect the discretion of the prosecutor. But, to the  extent 
tha t others are looking at  the programs prospectively, or  even examin
ing the  experience, it is useful for us to consider what are these criteria, 
should they exist, or do they exist, and how is this discretion exercised ?

Mr. Leonard. Let me just make one other  observation on the problem 
with criteria . I  believe th at criteria are impor tant. The concept of di
version is not new. The mechanics are new. The prosecutor has been 
doing this from the beginning of his historical origin. But, you know, 
when we started  with crite ria, they stated originally tha t you could 
not have any juvenile record, no prio r record at all. We needed to do 
that in order, we fe lt, to get the support for diversion of the  commu
nity , because it was originally kind of revolutionary in the sense th at 
were formalizing it for the first time, so we thought we had to be 
very, very stric t and limited, so tha t the community would support the 
program. I  th ink our community generally does at thi s time, so we can 
now be a littl e more flexible. But, orig inally, we talked about pr ior ju
venile records as precluding eligibility  fo r diversion. We lat er learned 
after some experience that  th at type of criterion  discriminated against 
the blacks, for example, primarily  because we would look a t the prior  
juvenile records and find curfew violations much more evident in black 
areas than in white areas. I th ink tha t this might have been a reflection 
of the attitude of some police officers toward the black community, but 
a lot of it was also economics.

You talked to the  police officers as to  why this was, and thev would 
sa y: we would take the white youngster home who was picked up for
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curfew viola tion back to his neighborhood, we would drop him off, and 
his mother or his fa ther  or both of them were there. But, when we take 
the black child  home, both parents would be working, so we could not 
drop him off, and so we would have to take him to the juvenile home 
or someplace else. And so immediately a record began for the black 
youth, and he would have been excluded thereby from the diversion 
program in the future. So, as a result, we had to become more flexible 
in our consideration of p rior juvenile records as an exclusionary cri
terion. Now, juvenile records are not anymore that  h ighly weighed in 
our program, other than where they indicate c learly a matter  of prio r 
anti-social activity, and then we will consider them. But, I thin k that  
tha t is one of the dangers of too firm and rigid rules. I believe that 
there ought to be great flexibility in the prosecutor, and tha t he should 
be given encouragement. If  the court wishes to have some involvement 
in it, I  have no serious objection to tha t, as long as the decisionmaking 
process is kept with the prosecutor, because he has the responsibility 
of deciding and making those decisions. There is one other factor th at 
I would like to mention before I  fo rg et : we have got to recognize that 
there are tremendous community resources that are already paid for by 
the Government. Some of them are public, some of them are private, 
and some are Community Chest resources, available to our community, 
which we have never used before. Now, our diversion unit utilizes all 
of those resources in counseling, work development, and in skill devel
opment, and we even have programs for scholarships if an individual 
cannot afford to go to college, and he is obviously someone who would 
like to go to college. We, will provide scholarships fo r them, and we will 
get the funding from some of the trust funds in the community.

All of these resources and facilities are there. We have jus t never 
'used them in the past, and it seems to me that  diversion is the  mode 
and procedure to use them.

Mr. Kastenmeier. Does the gentleman from Maine have any 
questions?

M r. Cohen. No. I just had a poin t, Mr. Chairman. I th ink you stated 
originally that  in terms of eligibility, what you draw as your d istinc
tion would be a first offender of a non-violent crime. I s that the basic 
guideline you use?

Mr. Leonard. The basis, general, and original guidelines, yes. *
Mr. ( Miie n. I was just wondering, would that  exclude assault cases?
Mr. Leonard. Generally.
Mr. Cohen. Simple assault ?
Mr. L eonard. But keep in mind that  the original concept of diversion 

took into account our community, the attitudes of our community, and 
we had to move slowly. And this is a poli tical issue, a political question 
that  we had to move slowly on, so th at we could not include this, al
though in mv estimation, assault cases, at least many assault cases, can 
be included in diversion. So. that  is why I would say do not limit it 
absolutely to non-violent crimes because we are t ryin g to work on this  
now. Many of our assaults, our  burgla ries or armed robberies, or our 
purse-snatches and similar cases, are directly related to drug addiction.
I also recognize the fact that most of the problems that are created in 
our community and which are sent to prison with the offender only 
coming back to our community worse than they have been, so I am of 
the philosophy tha t we really should be doing more fn the local com-



mun ity  with  minima l s ecu rity  confinement, a nd  tr ea tm en t. Tho se pr ob 
lems are  ou r pro blems , and we have  to solve the m in ou r own  local 
community .

I f  an ind ivi dual is an addic t, and he co mm its an arm ed robber y, an d 
if  th at  addic tio n is rea lly  the bas is of  his  anti-s ocial  behav ior , then  
we can  correct th at addic tio n problem in ou r own com mu nity, an d,  it  
seems to me, th at is whe re we s hould  be do ing  i t. A t the  presen t t im e, 
we are  tryi ng  to dev elop in ou r county ja il such a un it,  and we are 
working  wi th the Odyssey House  in New Yo rk.  We hav e an Odyssey 
House  in F lint , Mic h. Bu t, we are  conside rin g one where we might  
dive rt even arm ed rob ber s, and it  is very difficult to tel l the  comm un
ity  th at  you are no t go ing  to prosecute  an arm ed robber , a nd  t hat  you 
are  g oin g t o pu t him  bac k on the stree t. Bu t, if  yo u tel l t hem —“Look, 
th is  guy  has an addict ion problem, and wre are go ing  to keep  him  off 
the stre ets , we are no t going  to send  him to  pri son , but we a re go ing  
to  put  him  in  an in st itu tio n,  or  pu t h im in a reh ab ili ta tio n cen ter  where  
he is going  to  get tre atmen t, and then  when he comes out he will  no t 
hav e the dr ug  ad dict ion problem, and we will  counsel him on work,  
and we are  go ing  to work on th at .” Then, maybe  in 2 or 2 ¥2 years , 
we can  tak e him  ou t and we will  ge t him  a job , and wor k wi th him  
and dism iss his  arm ed rob bery ch arge ”—then , I do no t believe th at  
they  will have any  objections .

Mr. Cohen . W hat  di sti nc tio n do you  draw  betw een the ha nd lin g 
of  juveni les  and ad ul t o ffenders?

Mr. K astenmeier. Th e Cha ir  obse rves  th at  the Hou se is in session 
and we will  be ca lled  in  ju st a few  minutes.  We ha ve two m ore witn esse s 
and we would  ap prec ia te  it  if you  w ould be br ie f in your  an swers.

Air. Leonard. O ur  div ers ion  prog ram is only fo r felony  offenders,  
and I th ink wh at we have to reco gnize is th at  it does not mean th at  
mis dem eanors  sh ould not  be div ert ed . I t ’s ju st a ques tion  o f money  and  
finances th at  we hav e, and whe re we th in k we can  do the most good. 
We do not have a juv enile  div ers ion  prog ram because a juv enile  is, 
in ou r juris dict ion,  usu ally un de r the sole aus pices of the prob ate  
cou rt. They make all of  the  dec isions in re ga rd  to juv eni le prosecu
tio ns : which ones will  be charg ed , which ones  will  be filed on, an d 
which ones will  be released wi thou t filing. But , there are  some ju ri s
dic tions  t hat hav e juv enile  div ers ion , and I  wou ld just recommend to  
you  fo r your  rea ding , “D ive rsion f rom the Ju ve ni le  S ystem ”, wh ich is 
writ ten by Dr . Pe rcy an d Dr . McD erm ott , of  th e Un iversit y of  M ich i
gan, and  which is a  L EA A-fun de d pro jec t. Thi s is r eal ly an out stan d
ing wor k on div ers ion  fo r juv eni le offenders.  We do not have such  
div ers ion  because we do no t get  involved in decid ing  who will  be 
pro secuted and who  will  no t in the juv enile  system in Michigan .

Mr.  Cohen . T ha nk  you very much.
Mr. K astenmeier. On be ha lf of  the  com mit tee,  the  Ch ai r wou ld 

like to exp ress ou r gr at itud e fo r your  mos t va luable  tes tim ony based 
on your  long exp erienc e and  your  special insig ht  into the  que stio n be 
for e us.

Tha nk  you v ery  muc h fo r coming.
Mr. L eonard. T hank  you  v ery mu ch.
Air. Danielson . May  I inq uir e. I  know  th at  Air. Le onard  came  in 

kind  of late  t od ay , an d is he go ing  to be back tom orrow , o r is th is  the  
last  chance we a re g oing  to hea r from  you  ?
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Mr. L eonard. Well -----
Mr.  D anie lson . I  am  no t a sk ing you to  stay o ver, I am ju st  tryin g to 

find  o ut.
Mr. Kastenmeier. No, th is  com pletes Mr.  Le on ard’s tes tim ony.
Mr. Danie lson . Well, I wish you  were here  longer . I will  res tud y 

your  p res en tat ion .
Mr. K astenmeier. Yes. As  I  po int ed  out at  th e outse t, Mr . Leonard  

has a 37-page sta tem ent and I  inv ite  every Member to  rea d it 
thorou gh ly.

Mr. Leonard. T w ould have lik ed  to  have commen ted on th e quest ion 
of  a plea  of  gui lty  o r an adm ission  o f g ui lt as r ela ted  to  d ive rsion  p ro 
grams . T ha t is a very interes tin g a rea.

Mr. Drin an . Thank  you.
Mr. K astenmeier . Than k you.
Mr. Danielson . Than k you very much.
Mr. K astenmeier. Th e Cha ir  would  now lik e to cal l Mr . Ph il ip  

Ginsb erg , Pu bl ic Defender , Se at tle -K ing Co unty De fend er  Associa 
tio n;  an d Mr. Mars hall Har tm an , Na tio na l Di rector , Na tio na l Legal 
Aid and De fen der Associa tion , Ch icago,  Ill .

TESTIMONY OF PHILIP  GINSBERG, PUBLIC DEFENDER, SEATTLE-
KING COUNTY DEFENDER ASSOCIATION, AND MARSHALL HART
MAN, NATIONAL DIRECTOR, NATIONAL LEGAL AID AND
DEFENDER ASSOCIATION, CHICAGO, ILL.

Mr. K astenmeier. Gentle men, we hav e Mr . Ginsbe rg’s sta tem ent 
which i s a 15-p age s tat em en t w ith  some------

Mr. Ginsberg. A ttachme nts .
Mr. K astenmeier. ( co nt in uing ). Accom pan yin g m ater ia l, a nd  with 

out  objec tion  i t will be received  a nd  m ade  a par t o f the  r eco rd,  in clu d
ing  the ar tic le  which you have wr itt en , call ed “P re -T ri al  Divers ion  
and Defer ra l Pr og ram s:  Th e La dy  or  the T ig er ?” An d also, “P re-  
Tria l D iv er sion : Bi lk  o r Bar ga in  ?” by Nancy Goldberg . T hose will be 
rece ived and  made a  par t of  the  record .

[Air. Gi ns be rg’s prep ared  sta tem en t, wi th at tac hm en ts,  appe ars at
P- 7 2 -l . . . . . .

Mr. K astenmeier. Mr.  Ginsberg,  m ay I  say th at  the  Cha ir  is mind 
ful th at tra ve l in th is co un try  is difficult and  per ilous. Th e pre ced ing  
witness ar rive d wi tho ut his  clot hes , and you ar riv ed  late. Bu t, none
theless,  we will  ca rry  on. An d you  are  most  welcome, Mr . Gin sbe rg, 
and Mr. Har tm an , and you ma y p roce ed, sir .

Mr. G insberg. F ine . T ha nk  you  ve ry much.
I ap prec ia te  the  op po rtu ni ty  to  be here.  I  took th e pre cauti on  of 

we ari ng  all  of the  clothes I br ou gh t, so I  d id no t face t he  same problem 
as Mr . L eonard.

Per ha ps  I  c ould  be most  he lp fu l to  th e commit tee by pick ing up  on 
his  comments . I  was very impre ssed wi th his  s tatem ent. T will assume 
th at  all ou r mate ria ls have been rea d or  understood and I  will  not  
belabo r the m.

Th ere  a re three  d iffe ren t tim es in a l aw suit, in criminal proceed ings , 
when there, can he some form  of  de fe rra l or divers ion . I  th in k wh at 
Mr.  Le onard  is ta lk in g ab ou t is the cre am -of -the-c rop  type  of 
divers ion .

z
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Mr. Kastenmeier. Pre-charge.
Mr. Ginsberg. Pre-charge, and I  th ink I basically would share most 

of his comments with one exception and, that is, one addition perhaps. 
You have to make counsel available even at the cream-of-the-crop 
level, because there is always a possibility of runn ing into Miranda 
situations.

However, we have also dealt with the cream-of-the-crop probably  
fair ly well, ce rtainly  in enlightened districts like in Mr. Leonards , 
and I think  like Seat tle-K ing County. I would like to spend a minute 
talking about other areas, where there  can be useful diversion withou t 
any intrusion on due process and the adversary system, and still 
achieving the same benefits tha t are outlined under the two bills.

One more departure , I prefe r some of the provisions in the House 
bill because it  does leave the  court some power. I f  a defendant is not 
working out in the  program the case still gets back to the court where 
under the Senate bill, all aspects of discretion are left  exclusively in 
the hands of the Attorney General or the  U.S. attorney.

Mr. Kastenmeier. The Chair  would observe tha t I think both of 
the preceding witnesses, Mr. Leonard and Mr. Baise of the Justice 
Department tended to prefer extensive prosecutorial  discretion in 
terms of the advance of the system, unlike anyone else who migh t 
not necessarily have the same point of view.

Mr. Ginsberg. Well, the thru st of my comments deal with the role 
of the individual, tha t is the defendant, and the aim here is to do 
many things, and prim arily , as I  take it, is to try  to do better with 
recidivism. My feeling is tha t if you involve the defendant signifi
cantly you are going to have a better chance at having better results 
than  recidivism. By involvement, I mean tha t the defendant should 
have some role in defining the program, the community program. In  
our office, in the P ublic  Defender’s Office in Sea ttle-King County, most 
of the discretion on diversion initiates with the defendant. He is not 
sought out unila teral ly by the prosecutor, but rather  he and defense 
counsel, and we use an ex-offender to develop a program, and pu rsuant 
to local court rule, we present to the court the program at the app ro
pria te time. I  s tarted originally by saying there  were different levels 
during a. criminal proceeding when diversion might be a ppropriate , 
and we discussed the cream-of-the-crop.

This bill really talks about deferred prosecution th at is at a second 
stage when you can have a meaningful diversion, and the th ird  stage 
is deferred sentencing and tha t has proved to be quite workable, and 
I would like to say it has proved to be effective. We do not  have the 
data yet but I am hoping that our program will run long enough to 
have some meaningful evaluation. The reason that  I prefer the de
ferred sentence over deferred prosecution is you avoid the inherent 
coercion potential with deferred sentencing that you have with 
deferred prosecution. There is danger that the decision on bail might 
be influenced by the  decision whether or  not to  accept or reject a com- 
munitv  program. There is a greater fear in my mind th at the innocent 
defendant will opt out for a program rath er than main taining his 
presumption of innocence and proceeding to t rial . You avoid both of 
these risks bv a deferred sentencing situation. In other words, you 
do not look to community alternat ives, you do not look to  diversion 
until a fter  you have completed the adjudica tion process.
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Mr. K astf.x meter. That contemplates a tria l in each case ?
Mr. Ginsberg. Or a plea.
Mr. Kastexmeif.r. Or a plea.
Mr. Ginsberg. B ut I do not thin k you should prejudge the merits. 

T am concerned that  the basic righ ts that  are st ill very impor tant un
der the fourth , fifth, and sixth amendments may be seriously devalued 
if there is never any review or opportuni ty to have purely legal de
fenses resolved. I  am also concerned about the defendant who has an 
actual factual defense of I did not do it. But, I think there shoidd be 
room for court review of the four th, fifth, and sixth amendment de
fenses and the whole area of due process.

So, my first point would be th at I prefe r use of deferred sentenc
ing rather than  deferred prosecutions. I think it achieves all of the 
benefits in terms of genuine rehabilitat ion.

The second point I  woiild like to make is on the role of the defendant 
in planning an alternative. We think tha t there is a better chance for  
the rehab ilitation program to work if it is one th at is voluntary and 
is consistent with the potential and ability of the  defendant. We law
yers have the responsibility to be active at disposition. We have dele
gated part  of that responsibility to a large  extent to paraprofessionals  
who are ex-offenders on our staff and the reason being tha t we think  
that  paraprofess ionals are less likely to superimpose their judgments 
on what is best for the defendant. If  the defendant can be meaning
fully required to say what he wants to do, and to put it in general 
form, then our office has the capability of transla ting  that general in
tention into a program. As Mr. Leonard said, there are numerous exist
ing community resources, hundreds and hundreds and myriads of 
them if you put them all together in terms of residential, mental 
health, and job tr aining or education programs. But, if the defendant 
is the place you begin in defining a program, I  thin k you have a better 
chance of ending up with a genuine rehab ilitation .

Both bills look to the Attorney  General or the  U.S. attorney to de
fine the program. I would question, not being disrespect ful, but I 
would question the ability of the A ttorney General or even a probation 
officer to meaningfully create a program for the typical offender.

T am going rather quickly because I am impressed with the hour 
of the day and your other responsibilities, and I hope that I have not 
understa ted anything.

Mr. Kastf.xmeier. T appreciate  tha t very much. As a mat ter of 
fact, we are taking up on the House floor a matter of great interest to 
this committee, as well as the Congress and the country. The first 
order of business will be the question of whether this committee, that 
is the Jud icia ry Committee, shall have subpoena power in terms of the 
question of impeachment of the President.

Mr. Ginsberg, let me ask just one othe r question:
There are some people, as I understand it, who express apprehension 

about the precharge program insofar as they feel tha t it may lead to 
poorer police practice because if police officers anticipate precharge 
diversion, they will not be as assiduous in guaranteeing the rights 
necessarily of the person involved nor, indeed, of practices which are 
normally brought to light in the consequence of a tria l or anv final 
disposition of such a matte r in the criminal  justice system. Is that  
something you are aware of ?



55

Mr. Ginsberg. Yes, I am. I tried  to a llude to that. Tf you have de
ferred  prosecution or precharge diversion, there is th at risk, the risk 
that  produced the Mapp decision, and the  risk is greater now with the 
recent decision with regard to the legitimate traffic stop, or the appear
ance of a legitimate traffic stop being the justification fo r a total search, 
the decision 2 months ago. When I referred to precharge diversion, I 
am talk ing about pure diversion. Under precharge diversion, as I 
outlined it in my art icle in the Washington State Bar News, there is 
no program. The person is simply kicked total ly out of the system 
without the stick. The carrot is to  get him out and there is no stick. 
There  is no program. So, I  do not think if we limit  i t tha t way, I do 
not thin k we are going to face the problem of sloppy police practices 
if the officers know tha t the charge is simply to be kicked out and the 
defendant walks out without any supervision or any kind of control. 
I thin k tha t he is less likely to be aggressive to the extent of over
looking due process, i f you leave diversion a t the  sentencing level. In 
other  words, if you defer sentencing then the defendant has had the op
portunity to raise all of the constitutional questions dealing with the 
police conduct that I am concerned about, and I am glad  you asked be
cause I was not clear. I would apparently disagree with Mr. Leonard 
in that  if you are going to  kick someone out of the  system, kick them 
out all of the way from th e system and the cream-of-the-crop probably 
does not need a whole lot of program. The man th at he mentioned, the 
armed robbery with the young man, he does not need to be in the pro 
gram at all. Kick him all the way out of the program because he has 
resources and he has the internal stability to make it. I am more wor
ried about the people who would not get the blue chip treatment, and 
1 think you should expend y our resources, and predicate that upon the 
full use of the due process, adversary  system.

Mr. Kastenmeier. I yield to the gentleman from California.
Mr. Danielson. I  am listening. I have no questions. I do not want to 

waste the time here. I would ra ther absorb information.
Mr. Kastenmeier. The gentleman from Maine, Mr. Cohen?
Mr. Coiien. Well, I do not know th at I have any other questions, 

either-. Perhaps jus t one point, Mr. Chairman.
I am concerned, as you are, about the notion of it going to the 

charge phase. It seems to me tha t gets us back into the plea 
bargainin g area where you have to go through tha t process. We had 
earli er testimony about the  admission of guilt  being a precondition to 
qual ifying  and it seems to me that one of the great benefits of this pro
gram is to channel our resources and to expedite this  whole process 
to get someone back into a rehabilitative program without all of the or
deal, and the charge and the defense lawyers and the plea bargaining 
process. And so I have some great reservat ions about that.

Mr .D AN TE LS ON . Mr. Chai rman. T have one question, if I may.
As I understood it, you questioned whether the prosecutor could 

struc ture a program of diversion and would be the prope r one to pre
scribe the program. To whom would you delegate this?

Mr. Gi nsrerg. There are two alternatives, sir. I think  to entrust the 
same par t of our system to the prosecutor with the decision to change 
as well as the disposition decision is a mistake. I t is probably an unwar
ranted delegation of power. The two alternatives I  would suggest are, 
in theory and I think  in practice, the attorney for the defendant and
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the defendant have a relationship—the a ttorney-c lient relationship. I 
think  that is where ideally the  discussion for diversion should be initi
ated. That  would avoid the problem of confidentiality of Miranda. It 
also would be taking advantage of the tr aditional  attorney-client rela
tionship, meaning the atti tude  of trust . Then if the a ttorney and client 
are in agreement you obviously have to involve the prosecutor or the 
U.S. attorney and the court so it  is a three-party arrangement. Tha t 
is set forth in a recent statute enacted in the State of Washington 
called the Adult Probation  Subsidy Act where all three parties have to 
agree to the alternatives.

The one I have a reservation about is an independent third party. I 
have doubt that  there is rea lly such an entity as a federally  funded in
dependent third party. There has always been a dilemma that every 
good probation officer has of wearing two hats.

Mr. Danielson. I t does not bother you to involve the judicial de
partm ent in what is, basically, an executive function?

Mr. Ginsberg. No. I think disposition is a judicia l function. The 
judge is supposed to hear propositions or proposals or motions from 
the defense and the prosecution and traditional ly has made rulings on 
disposition on sentencing, to a large extent. The only authority th at the 
court really has for 90 percent of or most of our crimina l justice filings 
is in sentencing. So, I would say, sir, that  is the trad itional  source of 
discretion.

Mr. Kastenmeier. Mr. Har tman, did you want to add something?
Mr. Hartman. I wanted to  comment, if I  have the indulgence of the 

committee. I thought I would just add a few words.
Mr. Kastenmeier. Very briefly. We have a quorum call on.

' Mr. H artman. I th ink we are  subs tantially  in agreement. Mr. Gins
berg and I represent the same organization. But. just to put a general 
thrus t on the p icture and also to ju st mention a few specifics, I  would 
like to do that in a few seconds, if I could.

The general thru st that I am going to make is tha t I have a great 
cynicism about the whole prospect of pretr ial diversion, and just to 
put it in a framework, T appeared on the program related  to plea bar 
gaining called “The Advocates,” in which the prosecutor stated tha t 
often if he had a weak case or if they had a motion to suppress which 
might lie granted, that  that might be a case that  he might divert out 
of the system. Now, with this occurrence then is the discussion that  was 
had this  morning about whether  we are wasting resources on people 
that  ought not to be in the system at all. And so. with that  caveat I 
think  we have to really reexamine whether we want a system of pre
trial  diversion, which might even come past that.

Just to look specifically at the bill. T want to touch on one matter 
which has not been touched on too much, and tha t is the m atter of revo
cation. I think  th at Mr. Ginsberg clearly stated our position that  the 
public defender ought to be in on the process at the very beginning, and 
there ought to be no pretr ial diversion where a prosecutor really ta lks 
to the defendant. T think th at  is really improper  coercion. And you 
have the situation also with the question of revocation, where it seems 
to me, especially where the prosecutor is allowed to termina te a per
son’s involvement in a program,  tha t that  violates the kind of system 
contemplated in other areas of the law. For  example, now in probation 
and parole areas, there is a rig ht  to have counsel. In  Goldberg v. Kelly
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and Gagnon v. ScarpeUi. and other cases s imilar to tha t there was a 
righ t to hearing,  eithe r welfare or probation, and we suggest when 
there is going to be some k ind of revocation there ought to be some 
stan dard set out, and at least there ought to be some kind of hearing 
by the  cour t as to whether or not th e person could be revoked.

I th ink  the committee fo r its time and I hope that ou r caveat, in clos
ing, is that  perhaps f ur the r study ought to  be given to th is whole area 
before this  specific bill is passed.

Mr. KastI nmeier. As I understand it then, Mr. Hartman, you and 
you r association have reservations about these two bills and on balance, 
at  this  time, tend to oppose them. But, Mr. Ginsberg, I assume tha t 
you sa id that on balance, you inferred tha t on balance you would take 
the House bill with reservations. Is  tha t not your  position, sir?

Mr. Ginsberg. There are some things  in the House bill I prefe r 
over the Senate bill. The Senate bill makes clear that confidentiality 
will be maintained and that  provision is not in the House bill. The 
House bill, however, does give the defendant and the court the chance 
to review the revocation s ituation and my suggestion is I think pre
tri al diversion can be workable. I prefer, and I thin k we have proven 
that diversion at the sentencing phase is more consistent with the 
American criminal justice system and the adversary system.

I would suggest the bill be expanded and talk  about diversion at 
all levels, precharge, deferred prosecution, and deferred sentencing. I 
thin k you are going to preserve all of the system, plus achieve or at 
least try  to do a better job on recidivism where w’e are all failing,  i f 
we utilize pretr ial sentencing. I have grave doubts and concerns about 
the constitutionali ty and the inherent coerciveness in deferred 
prosecution.

Air. K astenmeier. Thank you, Air. Ginsberg and Air. Hartman, for 
your contributions this morning on the set of bills and the proposals 
before us on pretrial diversion. We appreciate  both of your reputa
tions in  the field and the difficulties attendant  to your actual ly app ear
ing thi s morning.

This  concludes our testimony this morning until tomorrow at 10:30 
in this room, at which time we will continue the hearings on bills 
rela ting  to pretrial diversion.

[Whereupon, at  12:25 p.m., the  hearing was adjourned to reconvene 
on Thursd ay, February 7,1974, at 10:30 a.m.]

[The Statement referred  to a t p. 29 follows:]
T estim o n y  of  Gary B ats e, A ss ocia te  D ep uty  Att or ne y G en er al, Offi c e  of  

t h e  D epu ty  Att or ne y Gen er al 

Mr. Chairman and members of the Subcommittee:
I appreciate the opportunity to express the views of the Department of Justice 

on II.R. 9007 and S. 798. These bills would provide a means whereby certain 
arrested  criminal offenders in the Federal dist rict courts could be placed under 
a plan of community t reatment prio r to being brought to trial.  Upon successful 
completion of the program, the charges would be dismissed. Failure to respond 
to the program would result in resumption of prosecution.

Diversion of criminal defendants, or the practice of not proceeding to the 
tria l and sentencing of some offenders, is not a new idea. There a re several areas 
of decision-making in the criminal justice system where the process of arrest, 
prosecution, tria l and adjudication may be interrupted. These decisions may be 
based on a  number of factors including, of course, a recognition t hat incarcera
tion may be of more harm than good fo r some individuals as well as for society.
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On the  other hand, legi slat ive recognit ion of diversion is a rela tively modern 
concept and one which we welcome. Administrative ly, a pr et ria l diversion plan 
has  been in opera tion in some distr ict s for  a number of yea rs—the fam ilia r 
Brooklyn Pla n in various pa rts  of the  country and ano ther system in the East
ern Distr ict  of Pennsylvania—and there is some question as to whe ther  or not 
it is necessary to have Congressional approval of these  act ivit ies.  However, 
Federal  legis lation can assure  both sufficient funding for  a successful nationwide 
program and gre ate r publ ic acceptance of the  prac tice  as a rehabi lita tive  
correctio ns measure. A formalized method of interrupt ing  the  prosecution of 
cer tain defendants  can provide more uniform treatm ent than  has  previously 
been afforded , standard s and guidance  for  those involved in the  jwocess, and a 
more ava ilab le means of evalu ating  the  success or fai lur e of the  concept in 
practice.  Perhap s of equal importance, legisla tion, such as th at  which we are  
discussing today,  can provide for a criminal matt er  to be brou ght  to tri al  and 
adjud ica ted  if the defendant fa ils  to respond to a program of rehabi lita tion  
within  the community.

While  we supp ort a system of pre -tri al divers ion for  c erta in crim inal defend
ants , we are convinced that  the  Congress and those  involved in the  criminal 
process must proceed with cau tion  and  th at  legis lation must be carefully  
designed to afford the  gre ate st protectio n to society and to the  indiv idua ls 
concerned, as well as to provide fo r the  most effective integratio n of the  plan 
within  the judicia l and corrections system. In our view, several of the  provisions 
conta ined in S. 798 provide a prefe rab le means of achieving these goals.

Both these bills would give au thor ity  to the  Fed era l distr ict  cou rts to release 
cer tain  individuals to a program of community superv ision  with suspension of 
prosecution  for a period of not more  th an  one year.

Wi thout going into detail on all the  provisions of the bills  before  you, I 
would like to point out the ma jor  difference which leads  us to prefer S. 798, 
as presently  drafted.

H.R. 9007 would perm it the  c ourt to set the condit ions for  release , dismiss the 
charges or author ize  resumption of the  prosecution of charg es with out  reliance 
on either the guidance of the attorney for the  Government or specific criteria . 
While the  recommendations of the  Government attorney would be required prior 
to the  ini tia l or extended release,  the  charges could be d ismissed af te r consulta 
tion with  him, but not necessari ly with his assent or th at  of the  proba tion officer 
supe rvis ing the  defendant. It  is our  view th at  the  tradit ion al concept of prose
cutorial disc retion is eroded in thi s respect . S. 798 would require  th e concurrence 
of tlie attorn ey for the  Government in each phase of the  r elease program thereby 
enabl ing the  Government to ret ain  to a grea ter  ex ten t the autho rity to determine 
whethe r o r no t a charge should be prosecuted.

Fur the rmore , the House b ill ha s no provision t ha t the c our t's decision regarding  
the ult imate  disposition of charges he based upon the  success or fai lure of the 
defendant und er the rehabi lita tive scheme. We believe that  di sposi tion should be 
dependent upon the resu lts of the  supervised release. Aside from the  basic need 
for legi slat ive limi tations  in thi s resjiect, the absence of cri ter ia for  tlie court 
would dilute  the value of release records for  the purposes of evaluatio n and 
assessment of th e program.

Under the provisions of proposed Section 317 3(a), in II.R. 9007, an indiv idual 
would he placed u nder  community supe rvis ion for an init ial  period of n inety  days. 
Superv ision could be provided by the  cou rt for  an add itional  nine  months, if 
recommended by the  att orn ey for  the  Government.  We believe thi s provision to lie 
undu ly res tric tive and supp ort the  provision of S. 798 for  supervision for up to 
one year init ially, without requiring an extension by the court.

In commenting on legislation  on this subject , the  Department of Jus tice has 
supported a requirement that  a defend ant  be disqualif ied from considera tion for  
pre tria l diversion in the absence o f his admission of g uil t or his fa ilu re  to accept 
responsibili ty for the  wrongful conduct on which the charges are based. While 
we have a lways recognized the difficulties in herent  in such a requirement, we feel 
th at  successful rehabi lita tion  is prob lematic  for  those individ uals who mainta in 
the ir innocence or who wish to plead not guilty . Proposed Section 3171(a) , in 
requiring the recommendation of the  at tor ney for  th e Government prior to in itia l 
release und er supervision, could prov ide a sat isfa ctory solut ion to our problem in 
this regard. However, we believe it  would tie advisable to rein forc e this  with a 
sta tem ent  of Congressional int ent th at  defendants  who are  ins isten t upon the ir 
innocence would not be eligible  for  placement  under a comm unity supervis ion 
program.
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Fin all y , w ith  re gard  to th e adm in is tr a ti on  of  fu nd s to  be app ro pri at ed  fo r 
co un se lin g,  su pe rv is io n and  o th e r se rv ices  fo r pe rs on s d iv er te d from  pros ec ut ion,  
th e  D epart m ent p re fe rs  t he  la ngu ag e of  S. 798.

U nd er  th e te rm s of S. 798, div er sion  se rv ices  wo uld lie pr ov id ed  w ith  th e fle xi 
b il ity ne ce ss ar y to  mee t th e  re quir em en ts  an d re so ur ce s of  ea ch  d is tr ic t in  wh ich  
th e pr ogra m  is ad m in is te re d.  Se rv ic es  co uld be pr ov id ed  di re ct ly , e it her th ro ug h 
u ti li za ti on  of  U.S . Pro ba tion  Off icers on  a co st -rei m bu rs ab le  b as is  or  th ro ug h con
tr a c t w it h  exis ti ng  a ge nc ies and org an iz at io ns ca pa bl e of  p ro vi di ng  su ch  ser vic es .

The  re sp on sibi li ty  fo r th e de live ry  of  th es e se rv ices  sh ou ld  re s t in  th e D ep ar t
m en t of  Ju st ic e  which  su pe rv is es  th e U ni ted S ta te s A ttorn ey s an d ad m in is te rs  
th e  F edera l Bur ea u of  Pri so ns w ith  th e  ne ce ss ar y st af f and ex pert is e  to  prov ide 
or co n tr ac t fo r them . The  B ure au  of  Pri so ns has ex pe rien ce  in  th is  are a  th ro ug h 
si m il a r re sp on sibi li ties  bo th  w ith  th e adm in is tr a ti on  of  T it le  I I  of  th e  Narco tic  
A dd ic t R eh ab il it at io n  Ac t an d of Co mmun ty  tr ea tm en t pro gr am s th ro ughou t the 
co unt ry .

In  co nc lusio n,  le t me  re it e ra te  our  su ppo rt  of  th e  co nc ep ts  an d ob ject ives  
em bo died  in  II .R . 1X)O7 an d S. 798. W ith ov er  tw o- th irds  of  th e peop le w ith in  th e 
co rr ec tion s sy stem  on pr obat io n or pa ro le , th e  ce ntr al  que st io n is no long er  
w heth er or  no t to  tr e a t cert a in  of fend ers w ithin  th e co mmun ity , bu t when an d 
ho w to  do  so mo st su cc es sful ly . The  re ce nt ly  pu bl ishe d R ep ort  on  Co rre cti ons 
of  th e  N at io na l Adv iso ry  Co mmiss ion on C rim in al  Ju st ic e  S ta ndard s an d Go als  
st a te s  th a t ev iden ce  “su gg es ts  th a t di ve rs ion may  w arr an t co ns id er at io n as  th e  
p re fe rr ed  m etho d of  co nt ro l fo r a f a r  g re a te r n um be r o f o ffen de rs .” W ith a di lige nt  
ef fo rt to  carr y  ou t th e  pu rp os es  of  a pre -t ri a l di ve rs ion pl an , an d w ith  fu ll 
u ti li zati on  of  th e re so ur ce s av ai la bl e,  we  be lie ve  th a t th is  pro gr am  ca n be of  
re al be ne fit  in  r ehab il it a ti ve e ffor ts .

I w ill  be ha pp y to answ er  any  qu es tion s th e co mm itt ee  m ay  ha ve  ab out ou r 
po si tion  on an y as pe ct s of  th e  b il ls  I  h av e no t ad dr es se d.

[The sta tement re ferred  to at  p. 41 follows:]
Stateme nt  of R obert F. Leonard, P rosec uting Attorney, Gen ese e 

Cou nt y, Mic h .

Deferred Prosecution and Community-Centered Diversionary  Programs: The
Genesee County, Mich. Experience, and Comments on 8. 798, H.R. 9097—
Proposed Federal Legislation

introd uct ion

T he su cc es sful  im pl em en ta tion  of  a fel on y di ve rs io nar y pro gr am  of de fe rr ed  
pr os ec ut io n in  Ge nes ee Cou nty,  M ichiga n,  a co un ty  of  nea rl y 500,000  peo ple , ha s 
ta ken  pl ac e ov er  th e co ur se  of  th e  la s t de cade , sinc e th e co nc ep t was  in it ia te d  
by me  in  1965. Th e Genesee  Cou nty Citi ze ns  P ro bat io n  A uth ori ty  has  been th e 
fi rs t and  fo re m os t ex pr es sion  of  a larg e- sc al e pro gr am  of di ve rs io n.  A ye ar -lo ng  
un iv ers it y  re se ar ch  st ud y co nd uc ted in  1972 under th e au sp ic es  of  th e  S ta te  
P la nn in g  Ag enc y of th e M ichiga n Office of  Crim in al  Ju st ic e  P ro gra m s reve aled  
th e  bas ic  co nc ep ts  of  defe rr ed  pr os ec tio n pr ob at io n,  as  de ve lope d an d pr ac tice d 
by  my  office th ro ug h th e C iti ze ns  P ro bat io n A ut ho ri ty , to  be  a d ra m ati c  su ccess 
and of  trem en do us  be ne fit  to  both  th e pu bl ic  a t la rg e an d to  ev er y pe rson  an d 
off icia l wh o ha s an y co nn ec tio n w ith th e ope ra tion  of  th e  cri m in al  ju st ic e 
sy st em  i n Genesee  C ou nty,  M ichiga n. 1

L eg is la to rs  an d ju dg es  on bot h th e st a te  an d fe de ra l leve ls  th ro ughout th e 
U ni ted S ta te s,  as  we ll as  th e  gen er al  publi c, ha ve  al l lon g sinc e rec ogniz ed th e 
p a te n t m ajo r de fe ct s an d de fic ien cie s which  ex is t in  th e pre se nt op er at io n of  
th e  cri m in al  ju st ic e sy stem  in  A m er ic a— som e of  th e  mor e sign if ic an t de fect s 
wh ich  a r e :

(1 ) th e  “as se mbly line” pr oc es sing  of  ac cu sed pe rson s in  our co ur ts  in an  
a tt em p t to  am el io ra te  41ie ho pe less ly  clo gge d cri m in al  do ck et s of  ou r c o u rt s ;
(2 ) th e  co mmingl ing in  our  ja il s  an d pr ison s of  tr u ly  har de ned  an d no n-co rre ct-  
ab le  vi ol en t cr im in al  so ci op at hs  w ith no n-viole nt , yo uth fu l,  an d mi sguided of 
fe nd er s,  th e  la tt e r  who, but  fo r th e ir  o ft en  in ev itab le  entr y  in to  pr is on  un der  th e 
st an d a rd  an d tr ad it io nal cri m in al  w a rr a n t proc ess, m ig ht  ha ve  been ab le  to  
av oid st ep pi ng  on to  th e tr eadm il l of  re cidivi sm  an d fu tu re  cri m in al  conduct;
(3 ) th e  leng th ly  de lays  be tw ee n th e  tim e whe n an  of fend er  co mmits  a cr im in al  
a c t and  th e  u lt im at e tim e whe n he  is  re qu ir ed  to  “pay  th e pri ce” fo r hi s ac t

1 See S tate Plan ning  Agency, Office of Criminal Jus tice  Programs re port : Deferred Prose
cution  and Criminal Justice, Grant  No. 2-10-05-07 30-0 1.
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to  so ciety,  which  on ly in su re  th a t sa id  of fend er  wi ll le a rn  no les son  a t al l 
from  hi s u lt im at e pu ni sh m en t be ca us e he  lia s lon g sin ce  fo rg ott en  or  ra tional iz ed  
aw ay  hi s pri or  co nd uc t, an d th us ca nno t unders ta nd  th e mea ni ng  or reas on  
fo r hi s fin al penalt y ; (4 ) th e  inde lib le  an d per m an en t la liel ling  of ma ny  such 
no ns er io us  “law br ea ke rs ” as  “c ri m in als ” an d “ex -co ns ,” who  wi ll re ta in  su ch  a 
st er eo ty ped de sign at io n fo r th e  re st  of  th e ir  liv es , al on g w ith th e  co nc om itan t 
so ci al  st ig m a,  os trac ism , dis gr ac e,  an d los s of  s ta tu s as  a fu ll- fle dg ed  ci tize n in  
ou r so ci et y ; (5 ) th e tr em en do us  ex pe ns e an d co st of  fu ndin g pr og ra m s of  post 
co nv ic tio n pr ob at ion,  which  fa il  to ad eq ua te ly  su pe rv ise pro ba tioner s be ca us e 
of  in to le ra bl y high  ca se lo ad s, and  which  th us fa il  to  stem  th e un ne ce ss ar ily hi gh  
ra te s of  recidivi sm  dem onst ra te d  by su ch  pro bati oners ; (6 ) th e “m ar ket pla ce ” 
atm osp her e ex is ting  in  our cri m in al  co ur ts  as  a re su lt  of  th e  ne ce ss ar y ev il of  •
“p le a- ba rg ai ni ng ,” which  pro se cu to rs  an d co ur ts  ha ve  be en  fo rc ed  to en ga ge  in  
and em ploy  fo r th e pra cti cal an d re al  re as on s of  econom y, ex pe dien cy , la ck  of  
m an po wer , an d lack  of  th e hu ge  fina nc ia l re so ur ce s which  wou ld  be re quir ed  to  
tr y  ev er y ca se  to  co nc lusio n on th e mos t se riou s off ense ac tu a lly  co mm itt ed  by 
th e  offe nd er.  v

Ther e ha s inde ed  been  muc h pro pe r an d w arr an te d  cr it ic is m  of  al l of  th e  
ab ov e-de sc rib ed  ill s in  our st an d ard  an d tr ad it io na l sy stem  of  cr im in al  ju st ic e—  
a sy st em  wh ich  ha s bee n cr y in g  out  fo r ch an ge , fo r in no va tive , po sit ive,  an d 
th oughtf u l new  ap pr oa ch es  an d so lu tio ns  to  al l of  th e ab ov e se riou s co nc erns .

The  Ge nes ee Cou nty Cit iz en s P ro bat io n A uth ori ty  is a mo de l d iv er si onar y pro 
gra m  of  de fe rr ed  pr e- pr os ec ut io n pr ob at io n,  whi ch  has  su cc es sful ly  se rv ed  as  a  
un iq ue  a nd  in no va tiv e p a rt ia l so lu tion  to  a ll  of  th e  ab ove de fe ct s in  th e  o per at io n 
of th e  cr im in al  ju st ic e sy stem , as  we ll a s  to  th e m os t fu ndam en ta l prob lem  which  
co nf ro nt s al l of  us—t he ev er -inc re as in g ri se  of  cr im e th ro ughout th e U ni te d 
Sta te s.

By  se lecti ve ly  d iv er ting  c e rt a in  no n-violen t an d no n- se riou s of fend ers to  vo lu n
ta ry  pr og ra m s of  pre pr ose cu tion pr ob at io n be fo re  an y fo rm al cr im in al  w a rr a n t 
is  is su ed  or an y fo rm al  cr im in al ch ar ge s a re  lod ge d aga in s t th em , man y of  th os e 
ac cu se d pe rson s wh o wou ld o th er w is e fa ll  in to  th e  “ass em bl y line ” sy stem  in  
th e court s are  eff ec tiv ely  div er te d,  th er eb y opera ti ng  to  he lp  un-clog  an d 
di m in ish th e cr im in al  ca se lo ad  do ck ets of  our co urt s so th a t th e  more se riou s 
cr im es  c an  be de al t w ith , su ch  as  ra pe , mur de r, co ns um er  f ra ud , pu bl ic  cor riqi tion , 
and or ga ni ze d cr im e. O ur pro gra m  has  been  an  im port an t fa c to r co ntr ib uting  
to  Ge nesee Co un ty  be ing th e  le ad in g ju ri sd ic tion  in  th e  s ta te  of Mich igan  in  
m ain ta in in g  up -to- da te  court  d oc ke ts .

Second , by d iv er ti ng  su ch  se le cted  of fend ers a t th is  in it ia l st ag e,  th ey  a re  
ef fe ct iv ely ke pt  ou t of  th e  ja il s  an d pr ison s, an d th us kep t aw ay  from  th e ba d 
in flue nc e an d ex am pl e of th e  tr u ly  ha rd en ed , vi ol en t, an d so ciop at lii c cr im in al s 
wh o wou ld influ en ce  th em  to  a li fe  an d p a tt e rn  of  se riou s and  re pe at ed  fu tu re  
cr im in al  co nd uc t.

T hir d , by  ex pe di tiou sly d iv ert in g  such  of fend ers to  a vo lu n ta ry  pr og ra m  of  
pro bat io n  in th is  pr e- ch ar ge  co nt ex t, whe re  th ey  m ust  im m ed ia te ly  ac kn ow l
ed ge  th e ir  re sp on sibi li ty  fo r th e ir  p ri o r law -b re ak in g ac tion s,  su ch  of fend ers  w ill  
no t ha ve tim e to  fo rg et  or ra ti onali ze  th e ir  co nd uc t, an d will  muc h mo re  like ly  <
in te rn ali ze  th e “le ss on ” th a t th e  vi ol at io n of  th e  law s of  so ciety  en ta il s im 
m ed ia te  an d unre w ard in g  co nsequences , an d fu rt h er,  th a t so ci ety de man ds  th a t 
th e  of fe nd er  ac co un t fo r an d ac ce pt  th e  re sp on sibi li ty  fo r his  co nd uc t and 
re fr a in  f ro m  s im il ar  con du ct  in  t h e  fu tu re . *

F ourt h , by so d iv ert in g  su ch  of fend ers th ey  av oid th e  in de liab le  st ig m a of  
“c ri m in al” or  “ex -co n,” whi ch  wou ld no t on ly ope ra te  to  pe na lize  them  in  m an y 
co ll a te ra l socia l co nt ex ts  th ro ughout th e ir  fu tu re  liv es , bu t wo uld , moreover, 
st and  in th e ir  m in ds  as  a se lf fu lf ll ling an d in te rn ali zed  pe rc ep tio n,  an d which  
m ig ht  fu r th e r en co ur ag e th em  to  ac t ou t th e ir  socia l ro le s as  “cri m in al s”  an d 
ef fe ct iv ely di sc ou ra ge  th em  fr om  re hab il it a ti ng  them se lv es  in  th e fu tu re .

F if th , by  so d iv ert in g  su ch  of fe nd er s from  th e  cr im in al  ju st ic e  sy stem  in to  
su ch  pr og ra m s of  pr e- pr os ec ut io n pr ob at io n,  th e  pre se nt ly  ov er -b urde ne d ca se 
load s an d ex pe nses  of  po st -c on vi ct io n pr ob at io n ca n bo th  be  sign ifi ca nt ly  re 
du ce d,  which  a t th e  sa m e ti m e so ciety los es  noth in g in  th e  w ay  of  pr ot ec tion  
by  th e  m er e pe r se sh if ti ng  of se le ct ed  of fend er s from  on e fo rm  of  pro bat io nar y  
su pe rv is io n (i.e.,  po st -c on vi ct io n)  to  ano th er fo rm  of  th e  sa m e (i.e ., pr e- pr os e
cu tion  p ro bat io n).

Six th , by so di ve rt in g su ch  of fend er s from  th e  cr im in al  ju st ic e  sy stem  an d 
th er eb y re du ci ng  t he ov er w he lm in g ca se lo ad s an d do ck et s of  our cr im in al  co ur ts , 
th e  of te n cr iti cize d pra ct ic e of  “n le a- bar gai nin g”  w il l be  re du ce d pr op or tio na lly,  
si nc e th es e of fend ers  w il l in  m ost  ca se s nev er  hav e to  be  bro ught to  th e fo rm al



criminal prosecution stage. Consequently, many of the remaining formally  
prosecuted cases will thus be freed from the real pressures of too scarce man
power, time, and resources which presently compel “plea-negotiation,” and will 
instead proceed to tria l and conclusion on the original more serious and justi 
fied charge as placed by the prosecution.

Seventh, and perhaps most important, the studies and evidence which have been 
made and compiled in relation to the Genesee County model system of diversion
ary pre-prosecution probation  indicate tha t such diversionary programs offer 
one of the potentially most hopeful and optimistic new solutions and approaches 
toward the treatment of offenders through a system of preventive rehabilitation, 
as contrasted to the standard  and tradi tiona l criminal justice system's wholly 
post facto a ttempts to rehab ilitate offenders. As our recent history and empirical 
evidence have demonstrated, traditional methods have proven to be dismally in
effective in atta ining perhaps the number one prio rity goal we now face in this 
country—the stemming of the ever-increasing national growth rate of crime.

There are many other  persuasive reasons which recommend the implementa
tion of diversionary programs of preventive rehabil itation, such as our program 
of deferred pre-prosecution probation, throughout the nation. Indeed, recom
mendations for the initiat ion of such programs have been made over the las t 
few years by many of the nation's leading scholars and authori ties in the field 
of  criminal justice  admin istration and jurisprudence, such as the former Pres i
dent’s Commission on La\v Enforcement and Adminis tration of Justice, which 
urged the creation of such diversionary programs in 1967, in its final report, 
based upon a two-year study, entitled The Challenge of Crime in a Free Society.

Aside from the fundamental concept of preventive rehabilitation which under
lies all diversionary programs of pre-prosecution probation, another major sui>- 
porting and essential concept is t hat  of total community involvement in the solu
tion of the problem of crime. The successful diversion of selected offenders from 
the standard criminal warran t process and criminal justice system is based to 
a great extent upon the continuing existence of many diversified and viable al
ternative community-based methods of treatment and support for the offender: 
vocational training and education, job placement and financial aid, psychological 
and medical care, peer-group therapy and counseling, marriage and family coun
seling, learning disability tutoring, and so on. For example, in Genesee County, 
Michigan, ce rtain selected youthful drug offenders are diverted from formal crim
inal prosecution, and, in lieu thereof, voluntarily  atten d community-based drug 
problem treatment centers and so-called “drop-in” centers, w’here they are  
counseled by, and relate to, previously trained members of thei r own more in
fluential peer group in re lation to solving their  own drug problems.

These examples demonstrate the pressing need to involve the entire community 
in the fight to prevent and deter both crime and the formation of would-be hard
core criminals before the standard criminal justice system process of “arres t- 
warrant-court-prison” is invoked. The problem of crime in this country, and the 
dealing with it, can no longer be confined and isolated to the police, prosecutors, 
courts, and corrections officials alone. Such confinement and isolation of the 
crime problem have proven not enough. The community as a whole must act 
as a single, unified and conglomerate entity  in this effort. This kind of inte
grate d and community-wide involvement and support is absolutely essential 
to the success of such diversionary programs.

D IS C U SSIO N

By way of background, let me now discuss generally the basic scope and st ruc
ture of my diversionary program of deferred pre-prosecution probation, as well 
as some of the other  basic underlying considerations which led to my initia tion 
of such a program in the mid 1960’s.

The first three years of this decade have found the concepts of American 
justice brought under the magnifying glass of public scrutiny. Among other  
things, the seventies have brought an examination of our prisons and jails, the 
laws, and our very legal system itself. The very basic concepts of the American 
justice system itself—the practices of the courts and the workings of the prose
cution—have all become subject to careful re-evaluation. As this controvers ial 
examination of our justice system has begun, one thing has become clear—mean
ingful changes are needed. The United States Supreme Court has been so im
pressed with the need to change, tha t i t has  ruled that , what was once considered 
absolute and immutable, the very size of the jury may indeed be altered by the  
states in criminal trials . For some communities, and especially for some indi-
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vidua ls, (he las t few years have become a public echoing of wh at  they had been 
calling at ten tion to  since the  mid-sixties.

As ea rly as 1965, my office began to closely examine its respo nsib ility  to the  in
dividua ls involved in the  system as well a s to  the public whom the  sys tem served.
IIow could both best be served? Under American law, the  prosecuto r t rad itional ly 
has possessed the almos t tota lly independent right to decide how any individual 
case will proceed. My office decided that  the key to serving the  public, as well as 
best providing for the individuals involved, lay in the broad ly recognized discre
tionar y pow’ers of the prosecutor . Two conclusions were reached. The first was 
tha t true  justice  meant options. The second was that  the prosecutor’s office should 
take a lead ing role in developing innovative  programs, iden tify ing  individuals, ' 
and providing resources to create  those  options. Since 1965, my office has been 
working toward these ends and re-shaping and making flexible the crim inal jus- *
tice system s as  it  opera tes in Genesee County, Michigan.

Why “options?” Traditiona lly,  the  accused w*ent to tra il facing only three pos
sib ili tie s: (1) he would either be set fre e;  or, (2) if convicted, be sentenced to 
jai l or prison ; or, (3) placed on post-conviction probat ion. Rese arch  has lef t litt le 
doubt  about the failure  of the  ja ils  and prisons to provide  proper care, let alone *
effective rehabilita tion.  Finally, the  public has begun to real ize wh at many peo
ple working  in the criminal jus tice  system have known fo r a long tim e: for those 
whose behav ior can be changed, ja ils  and prisons  generally  do not  produce posi
tive changes.

The tradit ion al post-conviction probation  program also leaves the  justice  sys
tem with  the  l itt le behav ioral modification powers. Officers with huge caseloads, 
hazily-defined roles, and too few opportunities for  mean ingfu l inte raction, can 
hardly be asked  to provide reh abi lita tive services. One only has  to spend time 
work ing with  even th e most effective of probation officers to lea rn the  f rus tra tion 
of being unable  to provide the kind of services needed to make  post-conviction 
probation  a t ruly meaningfu l experience.

Addi tional  problems beset the  post-convic tion probation  system th at  are  also 
beyond its  control. While behavio ral modification is a very personal  experience, 
the crim inal jus tice  system is impersona l to say the  least.  The probation  officer 
is a pa rt of the criminal jus tice  system. Lawbrea kers  tend  to see the  proba tion 
period as s tric tly  “putting in t he ir time”, ra ther  th an as an opportu nity  to  modify 
the ir behavior or examine their  att itu de s and actions in a positive way. Second, 
the whole concept of time works again st the regula r jus tice  system’s atte mpt to 
provide rehabi lita tion . Many psychologists  and crim inal jus tice theoris ts have 
pointed out  the  crucia l need for  la wbreakers to be deal t with  while they feel the 
fu ll impact of the consequences of  the ir actions. Yet, cour t backlogs, tri al  delays, 
and large probation  caseloads u sua lly  mean weeks and often  months before even 
the first considerat ion of their  b ehav ior is attem pted. This happens, beyond any
one’s control , despite  our knowledge th at  the success of behavioral modification 
atte mp ts is direc tly correla ted to the time span between  the ir implem entat ion 
and in itia l arrest.

My office thus began to  se arch  for  pract ica l solutions to some of these  problems 
about nine y ears ago. I  began to make some critical  d istinction s w ithin the frame
work of the  prosecut ion system th at  have since led to an effective community  ef- 
fo rt to provide real istic answer s in dealing  with  lawbrea king  behavior . Among 
these cri tical distinctio ns and defini tions was my primary insis tence on the sig
nificant difference between a “law bre ake r” and a  “c riminal .” We m ust not assume 
that  all dev iant behavior mus t or even will become criminal behavior. This con- rcept is now accepted countrywide and makes clea r the need to provide  aff irmative 
actio n to prevent the first-time or non-serious  offender from developing into the 
hard-core  cr iminal who will be perpe tua lly  in conflict with  society. It  is the fa il
ure  to provide such a course of effective action th at  is the most incr iminating 
criti cism  of the penal system in  th is count ry.

Ano ther  importa nt definition involves the  whole concept of community-services  
involvement in the  justice  system. My office has  insisted  th at  many community 
agencies  outside of the realm  of  cr iminal  just ice  per se, which are b etter qualified 
or in a be tte r position to give effective treatm ent , become involved in the  process 
of tak ing  appropriate measures  with certa in offenders or certa in potential 
offenders. Our att itu de  in thi s reg ard  has  changed the  whole public  view of our 
office. My office is no longer viewed  as merely “th at  place which puts  people 
away.” It  is fel t to be ra ther  a place where citizens can expect sincere and con
struc tive thought  to be given on any  individual case as to what disposi tion will 
best  benefit society and the  ind ividua l involved. Briefly, it  means a prosecutor
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who prosecutes cases when warranted, but who also seeks diversion from the 
tradit ional justice system when th at is warranted.

What have been the resul ts of such consideration of these problems and of 
my philosophy as Prosecutor in Genesee County, Michigan?

Two distinct concepts have emerged, and from these, a series of programs. The 
two basic concepts are  deferred prosecution, and its corollary, preven tive 
prosecution and rehabilitation.

Deferred prosecution deals with first offenders or those who do not have any 
established patte rn of criminal behavior. The programs involved provide options 
to the prosecution immediately afte r arrest.  All of the programs and individuals 
involved work hard toward having the arres ted person take a careful look at

• his behavior and the consequences of it. The system then provides services that  
allow the prosecutor's office to see tha t realistic behavior modification actually  
does take place.

The unique preventive prosecution approach is correspondingly designed to 
deal with people involved with activities, or who have personal problems, which

* would probably resul t in the ir being arres ted. It  is also thus intended to begin 
working with deviant behavior before tha t behavior results in the person becom
ing involved in the justice system. Dealing in areas like drug abuse, this 
approach recognizes th at the criminal justice system does not have the  facilities 
and resources to deal adequately with the problem, and further takes into 
account all of the advantages of immediate inte rvention: reduced time and ex
pense, lessened hostility  toward authori ty figures, and the removal of criminal 
arr est  anxiety in both the  individual and his family.

The end result of both of these concepts is a criminal justice system that 
provides options to a prosecutor which are both realis tic and controllable, and 
which directly effect lower recidivism rates. It  has meant the symbiotic involve
ment and union of both community services designed to serve the needs of in
dividuals, and of community agencies given the task of protecting the public. 
As I have often said, we feel we have adopted new courses of action tha t can 
make both the needs of society and the needs of individuals come together and 
benefit both at the  same time.

The deferred prosecution program in Genesee County, Michigan, has been 
designed to bring direct  official and community action in positive ways to 
accused lawbreakers immediately after arres t. The program's thru st has been 
a cooperative effort between the criminal justice system and those community 
resources which are in a bette r position to create  behavior modification. In 
addition to the obvious advantage of lack of delay, the program also has the 
advantage of being able to provide professionals and paraprofessionals who are  
better equipped than the tradi tiona l justice system personnel to give individual  
attent ion to personal problems or social pressures that may cause deviant 
behavior. In addition, the program saves considerable expense as a resul t of 
avoiding trial and the regu lar post-conviction probation  period, as well as the 
considerable expense of a penal institution. The program attempts to eliminate 
the stigma of past  mistakes  by maintain ing itsel f as a “court of no record,” 

■ and also diminishes the use of “plea bargaining and negotiat ing” a practice which
has been severely criticized.

Our program has two distinct segments. The firs t segment—the Citizens Proba
tion Authority—is a diversionary, pre-prosecution probationary system which 

n I have already mentioned. The Citizens Probation Authority does not handle
drug-related cases, which are  handled in the other segment of deferred prosecu
tion. The accused is asked if he would like to freely volunteer for the program. 
If be chooses not to, he is placed in the regula r criminal justice channels. If 
he freely chooses the Citizens Probation Authority, an investigation of liis en
tire  background takes place and a “treatment program” is established. It should 
be pointed out that,  as soon as the accused volunteers for the program, all 
activities, interviews, investigat ion and counselling are  handled completely by 
the Citizens Probation  Authority—separate  and distinct from the criminal 
justice system.

The Citizens Probation Authority has its own professional staff and the 
individual treatment programs involve either paid or volunteer social workers, 
therapists, counselors or concerned citizens with an appropriate background. 
Treatm ent programs last  no longer than one year. The Citizens Probation Au
thori ty derives its financial support from L.E.A.A. local trust, funds, the Emer
gency Employment Act. and the Genesee County Board of Commissioners. Our 
office actively seeks funding sources for  the Citizens Probation  Authority.
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The other segment of our defe rred  prosecut ion is ano the r tyi>e of d ivers ionary 
pre-p rosecution probation plan. It  is an excellent example of the  jus tice  system 
working in conjunction with  community agencies. This segment  involves persons 
of any age arr ested for possession of drugs and  narcotics. Again, indiv idua ls are  
eligible  who have been arrested for  the  first  time, or who have no estab lished  
record of anti-soc ial behavior. Accused [>ersons involved in a  drug possession case, 
can volunteer to be refe rred to the  Genesee County Regional Dru g Abuse Com
mission. The  G.C.R.D.A.C. is the  coord inating agent for  all  d rug education, trea t
ment, and reha bili tation units  in the  county.

My office refe rs an accused person to the justice  system liaison officer a t the 
Commission. The Commission sta ff then conducts appro priate  interviews and 
counsel ing sessions to determine what counseling  or tre atm ent program would be 
the  most appropriate. Legal con trac ts are  en tered  into by my office and the trea t
ment modalitie s offering, among oth er things,  monthly repo rts on t he  rehabi lita 
tion progress of the  individual.

Also, the  Commission reports back to th e p rosecutor’s office when the  individual 
tre atm ent program has been terminat ed either  successfully  or unsuccessfully. 
Unsuccessful terminations result  in a ret urn  to the  regula r criminal justi ce 
channels. The trea tme nt or counseling is done at  a Commission-affiliated agency.

Have  these d ivers ionary  program s worked? In the  past seven years, the  number 
of cases placed on adult probation  through  the  Genesee County Circuit  Court has 
continued to steadily decline proport iona tely,  while the  number of eases placed 
with  the Genesee County Citizens Probat ion  Authority  has  continued to steadily 
increase . The probation  viola tion rat e for  clien ts of the  Citizens Proba tion 
Authority has averaged under 5%, with  many of those being only technical 
violators ra ther  than actual  rec idiv atin g offenders. The program  is currently  
supervising over  1000 offenders a y ear.

In 1972, the  drug diversionary  segment processed 150 cases. Fou rteen offenders 
graduated from programs. Twenty-f ive offenders requested prosecution rat he r 
than treatm ent, and  the  rem ainder  continued trea tme nt. Only two of 150 cases 
were a rre ste d again du ring  the year.

Many prog rams sound good on paper. Why is defe rred  prosecu tion working in 
Genesee County? There are  seve ral imp orta nt reasons. The na ture  of the  rela 
tionship between  the agencies  and  the  prosecutor’s office is crucial. Because the 
case can alwa ys be tried  at  a fu ture  date , the prosecutor  does not inte rfer e in 
any way with  the treatm ent  process, thereby encouraging new and innovative 
approaches to trea tment which a re  of ten discouraged by formal sta tut ory require
ments, dep artm ental regulations, and  bureaucratic  inhib itions. The att itu de  is 
one of lett ing  those who know their job—do i t !

The second reason for our success is the spiri t and na tur e of the  trea tment  
agencies  themselves . Because they are responsible only to their clients, they see 
themse lves as helping, not punish ing, and  most cli ents see the  process in  the same 
light.  Methods vary from ind ividual counseling to group sessions, and in cases 
involving acu te behav ioral  problems, therapy.

Another key to the success of  Genesee County’s deferred prosecu tion program is 
our office it self.  We have actively  sought dive rsionary  a pproaches. My staff has 
continued to work for expansion of community resources, cooperation among 
agencies, and  has  successfully sought fund ing for criminal jus tice system pro
gram s and  community  resource sup por t options. We have worked consistently  to 
remain flexible and have constan tly asked  for evaluation from those in the pro
grams themselves and also from outs ide agencies. Defe rred prosecution hasn't 
solved all the  problems of the crim inal jus tice  system in Genesee County, Mich
igan, but  it has brought confidence—  a confidence from a crim inal  justi ce system 
that  looks for  reali stic  options, and  more confidence in the c riminal  justice system 
itse lf from  those w*ho get cau ght up in i t or  work w ith it.

We have  in our dive rsionary  p rogram s put  into direct operation  the  very  goals 
and objectives  for  the  American c rim ina l ju stice system which were unequivocal ly 
recommended for implementation  by th e P res ident’s Commission on Law Enforce
ment  and Adm inis trat ion of Justi ce  some two year s af te r we had already begun 
our endeavors. As that  Commission indeed first  st ated in 1967:

The Commission's second objective— the development of  a fa r broader range 
of al tern ativ es for dealing w ith  offenders— is based on the belief  that , while there 
are some who must  be complete ly segregated from society,  there  are many in
stances  in which  segregation does more harm than good. Furthermore, by con
cent ratin g the resources of the police, the Courts, and correctional agencies on 
the smal ler number of offenders xcho real ly need them,  it should  be possible to 
give all offenders more effec tive t rea tment. * * *



Prosecutors  deal wi th many o ffenders who clearly need some kin d of trea tment 
or supervision, blit for  whom the fu ll force of criminal  sanc tions is excess ive; 
yet they  usual ly lack alte rnatives othe r than charging  or dismissing . In most lo
calitie s programs and agencies tha t can provide such treatm ent  and supervision 
are scarce or a ltogether lacking, and in many places where the y exis t, there are 
no regular procedures for the court , prosecutors, and defense counsel to take  ad
vantage o f them. * * *

It  is more frui tfu l to discuss, not who can be t ried  and convicted as a matter 
of laze, but lioze the officers o f the  adminis trat ion of criminal jus tice should  deal 
wi th people who present special needs and problems. In  common prosecu torial 
practice  this question  is and the Commission believes should be, decided on the 
basis o f the kind o f correctional  program tha t appears to be m ost appropriate for 
a par ticu lar offender. The Commission believes that,  i f an individua l is to be given 
special therapeu tic trea tmen t, he should  be diver ted as soon as possible from the 
crim inal process by making specialized  diagnost ic referral  services more readily 
availab le to the  police and the courts.

The Commission recomm ends: Prosecutors  should endeavor to make discrimi
nating charge decisions, a ssuring tha t offenders tvho merit criminal  sanctions  are 
not released and that othe r o ffenders are e ither released or d iver ted to noncrimi
nal methods o f treatm ent and con trol by:

Establ ishm ent of explicit policies for  the dismissal  or info rma l disposition of 
the cases of cer tain m arginal offenders.

Early  identif ication and diversion  to other  commun ity resources of those of
fend ers in need of treatmen t, for who m full  criminal disposition does not appear 
required. * * *

The effect  of these recommendations migh t well be to alter the responsibi lities 
of the prosecutors and require  more  effort on thei r part early  in the case. Bu t 
these procedures  also would  result  in the early  elim inat ion of many cases from  
the process and thus  relieve the sys tem  from some of its caseload burden withou t 
sacrificing the proper admin istratio n of justice. The addi tiona l investm ent  of 
manpower  and talen t would  not appear  as great as tha t required to make ex ist 
ing practice w ork wi th equal e ffectiveness.

Of course, im plem enta tion o f this recom mendation is heavi ly dependent on the 
ava ilab ility  to the prosecutor of  adequate fac tua l info rma tion  on offenders and 
of appropriate  fac iliti es and programs in the commun ity for the diagnosis and 
manageme nt of offenders who are diverted . * * *

The mea suring of the success of our  d iversionary programs in Genesee County 
has not been made solely by me, by my staff, or by those  who directly work in a d
minis ter ing  the programs. Indeed,  as has been hereinbefore mentioned, in July 
of 1972. the final repo rt of an independent and inte rdis cip lina ry join t resea rch 
team,  which had made an intensiv e and thorough stu dy  and evaluation of every 
aspect of the Genesee County Citizens Prob ation Authori ty, was published.

This  case study of t he C.P.A.. ent itle d Deferred Prosecut ion and Criminal J us
tice and funded by the Sta te of Michigan—Office of Criminal Jus tice Programs, 
is well wor th looking at, as it is the  joint objective product of research ers from 
sep ara te and dist inct  fields of study who evaluate d the  operation  of the C.P.A. 
from every significant perspective .

The following  is the “Summary of Majo r Findings” in that  ease study and re
search re port :
Section Ti: Program Ef fectiveness

1. Qualitativ e analysis  of CPA case records illus tra tes  the success ful uti liza
tion of social therapy as a san ctio nal  process to achieve  social control and re
hab ilita tion .

2. CPA case  records provide a rich  source of criminological-social da ta on a 
rela tive ly specific popula tion, which  with  fu rth er  analysi s thro ugh  time could 
provide imp ortant  info rmation to guidp development  of public policy to most ef
fectively  tr ea t the offender who is the  ‘law-breaker’ rathe r tha n a ‘criminal.* CPA 
exper ience  and success s ub sta nti ate  the view t ha t defe rred  prosecution is a vita l 
element in the c riminal ju stic e system.

3. Although CPA is freq uently referre d to as a ‘first-offender’ program for  
young adult  offenders. 27% of the resea rch sample  had prior juvenile an d/or  
adult  ar re st  records and 30% were over age 25.

4. Clients expressed sati sfactio n with  CPA and acceptance of its  struc tur e and 
goals. Although clients see the need for  increased con tact w ith counselors, clients 
particular ly emphasized  the  int ere st and empathy shown by counselors. Further,  
clients generally  repor ted th at  the  CPA tre atm ent program,  counseling an d/or
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referrals  to other community agencies, had contributed to improving their  life 
situations.

5. The community goal of social control is well served by a policy tha t distin 
guishes between ‘lawbreakers’ and ‘criminals,’ and a program designed specifi
cally for the ‘lawbreaker’ which emphasizes rehabil itation rather  than punish
ment.

6. The 40-50% referral ratio of CPA clients to other community agencies is 
consistent with the CPA treatment concept of the widest possible utilization of 
available community resources.

7. Re-arrests and incidence of probation violation are very low for the CPA 
program, even in light of the initial expectat ion tha t such rates would not be high.
Whether the low ra tes of recidivism and probation violation can be explained by #CPA’s referr al criteria  and/or treatment  program, the desired end result  is at 
tained to the degree tha t former clients tend strongly not to become involved
with the law again.

8. Because CPA functions without the hierarchinl and statu tory constra ints of
tradi tiona l corrections agencies, CPA is more readily adaptive to new concepts wof client treatment  and to the changing demands of an explosive growth rate.

9. Of key importance to a deferred prosecution program is the coordination of 
police agencies and the prosecutor’s office with CPA in the referral and intake 
process. A major part of the  success of CPA is attributed to meeting this need 
through the utilization of a federally funded Probation Liaison and Training 
Officer (PLATO project).
Section C: Cost Considerations

1. CPA is well managed: the agency maintains a qualitat ively high level of 
performance even under the adverse conditions of excessive counseling caseloads; 
the administration of the program demonstrates careful  budget management.

2. The CPA deferred prosecution program undoubtedly represents  one of the 
most economical probation field services in the United States. Although total 
program expenditures have increased each year, per-client costs have declined 
from .$126.00 in 1968 to $65.00 in 1971, f ar  below even the 1965 national average 
of $198.00 reported by the President’s Crime Commission. This is accounted for 
by high counselor caseloads, rapid caseload turnover as a result  of shorte r pro
bation periods, and the payment by clients of a $100.00 Probation Service Fee.

3. The flexibility of the deferred prosecution approach in handling felony or 
misdemeanor cases has further financial import in view of the recent ruling of 
the United States  Supreme Court extending the right of indigent misdemeanants 
to court-appointed counsel.

4. CPA’s existence brings reduction in the workloads of police, prosecution, 
courts and adul t corrections. A significant number of probationary cases, which 
prior to 1967 would have been processed through the courts to Adult Probation, 
are now being handled by CPA.
Section D: Legal Aspects

1. The Citizens Probation Authority type of deferred prosecution represents 
a proper exercise of prosecutoral discretion. •

(a) CPA procedures correct three deficiencies found by the President’s Crime 
Commission to be frequently present in the normal exercise of prosecutorial 
disc retion:

(1) Lack of sufficient information.—CPA operates as a supplement to the Fprosecutor’s office impairing neither the legal justifications of prosecutorial 
discretion nor the prosecutor’s final control over the charge/no charge decision.
Rather . CPA enhances the knowledge and expertise necessary for a ju st decision
making process.

(2) Lack of clear standards.—The program provides a rationa l and well- 
articulated process for deciding which offenders become subject to full criminal 
sanctions and which to more informal disposition, a process which assumes great 
importance if one subscribes to the position tha t not all offenders can or should 
be processed through the conventional criminal justice system.

(3) Lack of established procedures.—CPA standardizes the operation of 
prosecutorial discretion throguh the promulgation of rules and regulations, to the 
end not of expanding the scope of discretion but of exercising tha t discretion 
more intelligently.

(b) The extent to which the prosecutor in the exercise of his charge decision 
makes refer rals to CPA for thei r recommendation is on firm legal ground and 
is beneficial to the decision process.



(c ) R efe rr al of  m ult ip le  an d adu lt  of fend ers is no t an  ab us e of di sc re tio n,  fo r 
it  lias  been  show n th a t su ch  re fe rr a l as  pr ac tice d by CP A does no t en da ng er  
tl ie  co m m un ity  an d th us do es  no t vio la te  th e  pu bl ic  in te re st . * • *

Two fu r th e r a tt ri b u te s of  de fe rr ed  pr os ec ut ion de se rv e m en tion:
(1 ) D iv er sion  from  th e C rim in al  Ju st ic e  proc es s a t th e  w a rr a n t stag e,  w ith 

fu r th e r  pr os ec ut io n he ld  in  ab ey an ce , offers th e  ac cu se d th e  m os t pr om pt  d is 
po si tion  o f h is  case.

(2 ) A lth ou gh  police div er sion  of ca se s from  a rr e s t and pr os ec ut io n ( “a  st a-  
tio nl io us e re le as e” ) is comm on ly pr ac tice d th ro ug hout  th e  U ni ted Sta te s,  th is  
ap pr oa ch  can le ad  to  t he  se ri ous im pai rm en t of  an  eq uitab le  ju dic ia l proc es s an d 
an  ef fect iv e de te rr en t sy stem . D ef er re d pr os ec ut ion re m ed ies th es e de fe ct s by 
st andard iz in g  pr oc ed ur es  and  giving  ac co un ta bi li ty  to  th e  di ve rs io nar y process, 
w hi le  a t th e  same tim e of fe rin g a re hab il it a ti ve tr ea tm en t pr og ra m . * * *

In  “S ec tio n D : Le ga l A sp ec ts” an d in  C hap te r 8—“ C onst itutiona l an d Le gal 
Q ue st io ns  on th e D ef er re d Pro se cu tio n Pr oc es s,” th is  ex ha ust iv e re se ar ch  re port  
co nc lu de s w ith  a th or ou gh , pe rv as ive,  an d pain st ak in g lega l analy si s of  al l of  
th e  va ri ous leg al  co ns id er at io ns  su rr oun di ng th e im pl em en ta tion  an d u ti li za tion  
of  a sy st em at iz ed  pr og ra m  of  def er re d pros ec ut ion a lt e rn ati ve  di ve rs io nar y 
pr ob at io n,  such  as  th e para d ig m ati c  Ge nesee Cou nty C it iz en s Pr ob at io n A uth or
ity.  P erh ap s th e re po rt ’s m os t sign if ic an t m aj or lega l conc lusio n to be fo un d 
her e is  th a t th e “C iti ze ns  Pro ba tion  A u th ori ty  type  of  de fe rr ed  pros ec ut ion re pr e
se n ts  a  pr op er  exe rc ise o f pr os ec utor ia l d iscr et io n. "

The  rep or t al so  m ad e th e  fo llo wing pros i>ectiv e a ss er tion :
T he  C ou rt  of  No R ec or d— Cit izen s Pro ba tion  A uth ori ty  anti ci pat ed  by tw o 

years  t he  1967 re co m m en da tion s fo r def er re d pr os ec ut io n by  t he P re si den t’s Com
mission  o n La w E nf or ce m en t an d A dm in is tr at io n  o f Ju st ic e , an d by six yea rs  th e 
1971 reco m m en da tion s fo r na tio n- w id e im pl em en ta tion  of  de fe rr ed  pr os ec ut ion 
by th e F ir s t A nn ua l Con fe renc e on Cor rect ions , W ill ia m sb ur g,  Virg in ia . O th er  
ju ri sd ic ti ons a re  now ev id en ci ng  co ns id er ab le  in te re st  in  th e Ge nes ee Cou nty 
ex pe rien ce . Neigh bo rin g L ap ee r Co un ty,  Michig an , ha s re port ed  sa ti sf ac tion w ith  
it s se lf -s up po rt in g,  vo lu nte er  s ta ffed  pr og ra m  i n ope ra tion  fo r th e pas t tw o ye ar s.  
San  B ern ar din o Cou nty,  C al ifor ni a,  is  re po rted  to be  ge ar ed  to  1972 im ple
m en ta tion  of  a co mbine d pr of es sion al -v ol un te er  mo del of  th e Citi ze ns  P ro ba
tion  A ut hor ity . I t  m ay  re as on ab ly  be anti ci pat ed  th a t ci ti ze ns'  de si re  fo r invo lve
m en t in  th e C rim in al  tJ u st ic e  proc es s wi ll find  le git im at e and  ne eded  ex pr es sion  
in  Cit iz en s Pro bat io n A uth ori ti es th ro ug hou t th e U ni te d S ta te s in  th e yea rs  
ah ea d.

The  fo llo wing as su m pt io ns  wou ld appear to  un der li e cr ea tion  of  CP A an d of  
an y pr og ra m  de sign ed  to  se le ct iv ely d iv er t pe rs on s ch ar ged  w ith cr im es  from  
th e  c rim in al  c ourt  pr oc es s :

(1 ) C er ta in  ty pe s of  c ri m in al off enses , or  si tu at io ns in  wh ich  cr im in al  off enses  
a re  co mmitt ed , may  re pre se n t isol at ed  in st an ce s in th e li fe  hi st ori es  of  pe rson s 
ch ar ged  w ith  s uc h off ens e, and a re  no t be st  h an dl ed  by proc es se s de sig ne d to  de al  
w ith  “c ri m in al s. ”

(2 ) Expo su re  of  a pe rs on  who has  no t de m on st ra te d a pa tt e rn  of  cr im in al  be 
hav io r to  proc es ses de sign ed  to  de al  w ith  “c ri m in al s” m ay  a t be st  fa il  to  he lp  
th e  pe rson  an d a t w’orst  influ en ce  him in  th e dir ec tion  of  a lif e- styl e lin ke d to  
cri m in al  a ct iv ity.

(3 ) Pre ve nt io n of  f u tu re  c rim in al  be ha vi or  on th e p a rt  o f pe rson s who ha ve  not  
dem on st ra te d a pa tt e rn  of  cr im in al  act iv ity  does no t re quir e a pun it iv e ap pr oa ch  ; 
in fa ct , a pu ni tive  ap pr oac h may  in du ce  th e op po sit e re su lt  and co ntr ib ut e to  th e 
per so n’s id en ti fy in g h im se lf  in  a ro le  wh ich  fo st ers  fu tu re  cr im in al  ac tivi ty .

(4 ) A pr og ra m  d iv ert in g  se lecte d cr im in al  of fend ers from  th e us ua l cr im in al  
court  proc es s carr ie s a ve ry  lim ite d ri sk  fo r socie ty.  C ar ef ul  sc re en ing shou ld  
re su lt  in a low  re cidivi sm  ra te , which  sh ou ld  be fu rt h e r lowered  if  th e ag en cy 's 
co un se ling  a nd  p robl em -solving  effor ts  a re  s uc ce ssfu l.

(5 ) Diver sion  of  th os e who  a re  no t hab it ual  cr im in al s fro m th e re gula r cr im 
in al co urt  proc es s sh ou ld  in cr ea se  th e ef fecti ve  us e of  re so ur ce s in  th e cr im in al  
court  process, by lighte nin g ca se lo ad s of  police, pr os ec ut ion,  an d the co ur ts . Th e 
A du lt Pro ba tion  P ro gra m  si m il ia rly  sh ou ld  benefit  th ro ugh incr ea se d ca pab il ity  
to  f oc us  i ts  r es ou rc es  on m or e se riou s cases .

(6 ) Pro se cu to ri al  dis cr et io n in di sp os in g of offenses  includ es  th e au th ori ty  to 
es ta bl is h a pr og ra m  fo r th e  sy st em at ic  an d la rg e- sc al e dive rs ion of of fend ers 
from  th e Crim in al  Ju s ti ce  pr oc es s.

(7 ) P ro gra m s th a t d iv ert  pe rson s ch ar ge d w ith  cr im es  fro m th e no rm al  cr im 
in al  co ur t proc es s sh ou ld  lo wer  th e ov er al l co st of  ad m in is te ri ng  th e Crim in al



Ju st ic e  proc es s. Co st per  ca se  in  th e CP A pr og ra m  sh ou ld  he su bst an ti a ll y  lower  
th an  i n exis ti ng  a lt e rn ati ve  proc es ses.

At th e  fe de ra l level, th e  te ch ni qu e of  def er re d pr os ec ut ion of  se lected  ju ve nile  
of fend ers ha s en joye d wi de  ac ce pt an ce  sin ce  fir st ad vo ca te d by th e U.S . A tto rn ey  
G en er al  in  a bu llet in  issu ed  in 194(5. Si gn ifi ca nt ly , th er e is no pre se n t fe de ra l 
le gi sl at io n on th e su bj ec t. B as ic al ly , th e U.S. Atto rn ey , in th e ex er ci se  of his 
di sc re tio n,  de fe rs  pr os ec ut ion of  se lected  ju ven ile of fend ers an d pl ac es  und er  th e 
su pe rv is io n of  pr ob at io n officers  fo r de fini te  pe riod s of  tim e,  usu al ly  a yea r.  Th e 
de cision  w heth er to  def er  pr os ec ut io n is mad e by him  on th e  bas is  of  a p re 
se nt en ce  re port  pr ep ar ed  by pro ba tion  officers.  T he  U.S.  A ttorn ey  re se rv es  th e 
ri gh t to  te rm in ate  pr ob at io n an d re in st a te  cr im in al  ac tion  a t an y tim e.  In so fa r 
as  th is  fe de ra l pra ct ic e re lie s upon  pr e- pr os ec ut or ia l di ve rs io n in  th e  sol e di s
cr et io n of  th e U.S . Atto rn ey , p u rs uan t to  th e re co m m en da tio n of pro ba tion  offi
cers,  th e  f ed er al  p ro gr am  i s ve ry  s im il ar t o th a t of  CPA.

How ev er , tw o sign ifi ca nt  di fferen ce s ex is t be tw ee n th e  tw o ap pro aches:  (1)  
th e ag es  of  th e  off ende rs is hig her  in  CPA  be ca us e ‘ju ve ni le s'  a re  not inc lude d,  
an d ; (2 ) th ere  is mo re st an dar d iz ation  of  th e cri te ri a  fo r in clus io n in  th e CPA 
pr og ra m  th an  in  th e fe de ra l pr og ra m . Th e ope ra tion  of  th e  fe der al  sy stem  of  de
fe rr ed  pr os ec ut io n se rves  to un de rs co re  th e vast  p ow er  em bodied  in  th e no tio n of  
pro se cu to ri al  di sc re tio n.

A c li en t’s pa rt ic ip at io n  in CPA  ta kes pl ac e be fo re  he  is ac tu a lly  ch ar ge d w ith  
an  offense, of te n even be fo re  fo rm al  a rr est . Any of fend er  who mee ts  ce rt ai n  
cr it eri a , fo r ex am ple, th a t hi s su sp ec te d off ense be a no n-violen t cr im e an d no t 
re pre se nt  a co nt in ui ng  p a tt e rn  of  an ti -s oc ia l be ha vior , is re fe rr ed  by th e prose
cu to r’s office to CPA fo r an  in te rv ie w  an d in ve st ig at io n. If , on th e bas is  of th es e 
pr el im in ar y co nt ra ct s.  CPA co un se lo rs  de te rm in e th a t th e pr ogra m  of  pr ob a
tion  an d counselin g, as  opposed  to  tr ad it io nal cr im in al  pr os ec ut io n,  wou ld  off er 
appro pri at e tr ea tm ent,  an d.  if  th e su sp ec t volu nta ri ly  ag rees , th e pr ose cu to r wil l 
al low th e of fend er  to  part ic ip a te  in  th e  cu stom ar y pro bat io nar y  tr ea tm en t pe rio d 
of  up  to  one year un der  th e su pe rv is io n of  C PA.  Given sa ti sf ac to ry  completi on  of  
pr ob at io n,  which  may  in cl ud e a re qui re m en t of  re s ti tu ti on  to  th e vi ct im s of a 
cri me , pr os ec ut io n is di sm iss ed , and an y a rr e s t or  book ing re co rd s a re  giv en to  
th e pr ob at io ner . CPA ma y, a ft e r care fu l an al ysi s of bo th  th e in d iv id ual’s po ten
ti a l an d th e  fa cts  of  th e  case,  de cide  a t th e  re fe rr a l st ag e th a t volu nta ry  pr o
bat io n wo uld no t be appro pri a te  tr e a tm e n t;  th e  ca se  is th en  re fe rr ed  ba ck  to  
th e pro se cu to r’s office w ith a re co m m en da tio n fo r fu rt h e r co ns id er at io n an d de ci
sio n by th a t office. An yone re fe rr ed  to  CP A has  th e ri gh t to w ithdra w  from  th e 
pr og ra m  a t an y tim e, w ith  th e  under st andin g  th a t hi s ca se  th en  become s su bj ec t 
to  pr os ec ut io n.  Add iti on al ly , pro ba tion  may  be revo ke d by th e pro se cu to r’s office, 
up on  re co m m en da tio n of  CPA . if  th e  cl ie nt  vio la te s th e te rm s of  his  pr ob at ion.

To th e  ex te n t th e  above pro ce du re  de m onst ra te s a m utu al  co op er at ion be
tw ee n th e  pr os ec ut or an d CPA in th e in it ia l st ag es  of  th e ch ar gin g func tio n,  it  
wou ld  appear to  be cl ea rly  co nsi st en t w ith th e tr ad it io nal lega l ba si s of  pr os e
cu to ri al  di sc re tion . In  fa ct , th e  im part ia li ty  of  th e pr ose cu to r in u lt im at el y  m ak 
ing hi s fin al ch ar ge  decis ion  is no t im pa ired , an d u lt im ate  co nt ro l of  th e ch ar ge  
decis ion al w ay s re side s in  th e  pr os ec ut or . On e ba si s of  pro se cu to ri al  di sc re tion  
is th e  tr ad it io nal an d well -fo un de d ju ri sp ru den ti a l concep t th a t an  ele cted  an d 
re sp on sibl e offic ial is  mo re  ca pa bl e of m ak in g im part ia l de cis ions  co nc erni ng  th e 
adv is ab il ity  of  br in gi ng  ch ar ge s again st  an  of fend er  th an  is a p ri va te  co mplain
an t— th e pe rs on  wh o in  eff ec t mad e th e ch ar ge de cision  unde r th e  old  Eng lis h 
sy stem  of cr im in al  ju st ic e.  P erm it ti ng  CPA co ntr ib utions of  in fo rm at io n re le van t 
to  th e  des ir ab le  goal of  in su ring in te ll ig en t an d en ligh tene d ch ar ge de cis ions  by 
th e pro se cu to r doe s no t v it ia te  th e  im part ia li ty  of  th e  pro se cu to r or th e  pros e
cu to ri a l proc es s. A pr os ec ut or ia l de cision  mad e in  co nj un ct ion w ith th e he lp fu l 
an d val id  in fo rm at io n su pp lie d by a pol it ic al ly  neu tr a l CPA st aff  wo uld cl ea rly 
te nd  to  be  m ad e in  a more im part ia l m an ner  th an  wou ld  th e  decis ion of  th e 
pro se cu to r a ct in g  w itho ut an y su ch  a ss is ta nc e.

I t m ig ht  be ar gu ed  th a t th is  ve ry  im part ia li ty  mak es  th e CPA st aff  in se ns i
tive  to  pu bl ic  op ini on  re gar din g th e  ty pe s of  pe rs on s wh o ou ght to  par ti ci pat e.  
Ju dic ia l de fe re nc e to  th e ju dgm en t of  pu bl ic  pr os ec ut or s has  of te n been ju s ti 
fied by th e be lie f th a t th e pro se cu to r,  es pe ci al ly  an  elec ted s ta te  pr os ec utor , 
m ak es  ch ar ge  de cis ions  th a t accura te ly  re fle ct  co mm un ity  va lues . B ut th is  ob jec 
tio n has  no fo rc e si nce : (1 ) th e CP A w or ker  is  pr ote ct ed  from  im pr op er  pre s
su re s co nc erning  in di vi du al  case s:  (2 ) th e  CP A pro gr am  it se lf  w as  es ta bl ishe d 
by th e pr os ec ut or , and : (3 ) th e CP A pr og ra m  is al w ay s under  th e pro se cu to r's  
u lt im ate  co nt ro l, an d th us , th ro ugh hi s elec ted office, pr ov id es  fo r se nsi tivity to  
co mm un ity  value s.
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Thu s,  CPA op er at es  m er ely as  a su pp le m en t to  th e pro se cu to r’s office. I t im 
pair s nei th er  th e leg al ju st if ic at io n  of  p ro se cu to ri al  d is cr et io n nor th e pr os ec u
to r' s fin al co nt ro l ov er  th e  charg e/n o  ch ar ge de cis ion.  R ath er,  CPA en ha nc es  
th e kn ow led ge  and  e xper ti se  n ec es sa ry  f o r a ju s t de ci sion -m ak ing p roce ss .

The  pr os ec ut or  an d CP A to get her  st andard iz e  th e oper at io n of pr ose cu to ri al  
di sc re tion  th ro ug h th e pro m ul ga tion  of  ru le s an d re gula tions to  th e  en d of  exer
ci sing  th a t di sc re tion  more in te ll ig en tly.  The  pr ose cu to r st il l mak es  an  in d iv id 
ua liz ed , case- by -ca se  dete rm in at io n  of  w heth er or no t to  p ro se cu te ; CPA en ab le s 
him  to  ha ve  more an d be tt e r in fo rm at io n ab out th e  su sp ec t a t th e tim e th e de ci 
sio n is  ma de , an d al so  of fe rs  th e pro se cu to r a us ef ul  an d ef fecti ve  a lt e rn a ti v e  
to  tr ad it io nal cr im in al  pr os ec ut io n,  which  has  now becom e so ne ce ss ar y in  th e 
fig ht  a gain st  cr im e.

COMM ENT S ON PROPOSED FEDERAL LEGISLA TION S. 79 8 — II. R. 9007

Rec en tly prop osed  Sen at e Bill  No. 798, th e wo uld -be  “C om mun ity  Su pe rv is io n 
and Se rv ices  Act, ” is, in  my  op ini on , a la udab le  an d co mmen da ble st a te m en t of  
in te n t to  fu rt h e r fo st er  th e  im ple m en ta tion  an d gro w th  of  d iv er si onar y pro 
gr am s of  a lt e rn ati ve  pr e- pr os ec ut io n pr ob at io n in  th e fe dera l cr im in al  ju st ic e  
sy stem .

I find m ys el f in  to ta l ac co rd  w ith  th e B il l’s st a te m en ts  in  Sec.  2. th er eo f,  
n am ely :

Co ng ress  he re by  fin ds an d dec la re s th a t th e  in te re st s of  p ro te ct in g  so ciety and  
re hab il it a ti ng  in div id ual s ch ar ge d w ith vio la ting  cri m in al  la w s ca n be st  be 
se rv ed  by cr eati ng  new an d in no va tive  a lt e rn a ti ves fo r tr ea tm en t an d su pe r
vi sion  w ithi n th e com m unit y ; th a t in  man y ca ses, society  ca n be st  be se rv ed  by 
d iv ert in g  th e ac cu sed to  a volu n ta ry  co m m un ity- or ie nt ed  p ro g ra m ; th a t su ch  
di ve rs io n ca n be ac co mpl ishe d in  appro pri a te  ca se s w ithout lo sing  th e ge ner al  
de te rr en t eff ec t of  th e cr im in al  ju st ic e sy stem  ; th a t th e re te ntion  of  th e  defe rr ed  
ch ar ge s will  se rv e bo th  as  a  d e te rr en t to  co m m it ting  fu r th e r of fenses  and 
as  an  in ce nt iv e to  co mplete re hab il it a ti ve  e ff o rt s ; th a t a lt e rn a ti ves to  in s ti tu 
tionali zati on  (w hich  pr ov id e fo r th e ed uc at io n,  jo b pl ac em en t, tr a in in g , an d 
o th er so cial  se rv ices ) mad e av ai la ble  to  pe rs on s ac cu sed of  cr im e wh o ac ce pt  
re sp on sibi li ty  fo r th e ir  be hav io r an d adm it  th e ir  ne ed  fo r su ch  as si st an ce  ca n 
eq uip su ch  p er so ns  to le ad  law fu l a nd u se fu l l ives .

I wou ld  w ho le he ar te dl y en do rs e an d reco mmen d th e  ab ove dec la ra tion  of 
Con gr es sion al  i nt en t.

As  is  f u rt h e r st a te d  in  Sec. 3. of  th e pr op os ed  A c t:
As u se d in  t h is  Act, th e  te rm —
(1 ) “el ig ib le  in d iv id ual” m ea ns an y pe rs on  wh o is  ch ar ge d w it h  an  of fense 

ag ai ns t th e Uni ted  S ta te s an d wh o is re co mmen de d fo r  p art ic ip at io n in a pr og ra m  
of  c om m un ity  su pe rv is io n an d se rv ices  by th e a tt orn ey  f o r  th e g ov er nm en t in  th e  
d is tr ic t in  w hich  the ch ar ge  is  p en din g; (e m phas is  su pp lied )

(2 ) “p ro gr am  of  co m m un ity  su pe rv is io n and se rv ic es ” may  includ e,  but is 
no t lim ited  to, med ical,  ed uca tiona l,  vo ca tion al , socia l, and psyc ho logica l se rv 
ices , co rr ec tive  an d pre ve nt iv e gu idan ce , tr a in in g , co un se lin g,  pr ov is io n fo r re si 
de nc e in  a hal fw ay  ho us e or o th e r su it ab le  plac e,  an d o th e r re hab il it a ti ve  se rv 
ice s d es igne d to  p ro te ct  t he  p ub lic an d ben ef it th e  in d iv id u a l;

(3 ) “p la n” includ es  th os e el em en ts  of  th e  pro gr am  which  an d in div id ual  ne ed s 
to ass ure  t h a t he  w ill  le ad  a la w fu l li fe st yle  ;

(4 ) “co m m it ting  off icer" m ea ns  an d ju dge  or  m agis tr ate  in  an y ca se  in  which  
he  ha s pote ntial  tr ia l ju ri sd ic ti on  or in  an y ca se  wh ich  has  be en  as sign ed  to  him  
by t he court  fo r s uc h pu rp os es  ;

(5 ) “ad m in is tr a ti ve  he ad " m ea ns  a pe rson  de sign at ed  by  th e A tt orn ey  Ge neral 
as ch ie f ad m in is tr a to r o f a pr og ra m of com m unit y su pe rv is io n an d serv ice s, 
ex ce pt  th a t each  su ch  des ig na tion  sh al l be  m ad e w ith  th e  co nc ur re nc e of th e  
ch ie f ju dg e of th e U ni ted S ta te s d is tr ic t court  hav in g ju ri sd ic ti on  ov er  th e  
d is tr ic t w ith in  wh ich  su ch  per so n so de si gn at ed  sh al l se rv e,  (e m phas is  added ).

As is fu rt h e r st a te d  in Sec. 5 o f t he  propo sed A c t:
SEC. 5. The  co m m it ting  of fic er  m ay re leas e an  el ig ible  in d iv id ua l to a pr og ra m  

of co m m unity su pe rv is ion an d se rv ices  i f  he  be lie ve s th a t su ch  in d iv id ual m ay 
be ne fit  by  re leas e to suc h a pr og ra m an d th e co m m it ting of fic er  det er m in es  th a t 
such re leas e is  no t co nt ra ry  to th e pu bl ic  in te re st . Su ch  re le as e m ay be or de re d 
at  th e ti m e fo r th e se tt in g o f bail, or at  an y tim e th er ea ft er.  * * * (e m phas is  
su pp lied )

Sec.  7 of  th e prop osed  A ct co ntinu es  :
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SEC. 7. (a ) In  an y ca se  in vo lv in g an  el ig ib le  in di vi du al  wh o is  re le as ed  to a 
pro gra m  of  co mm un ity  su pe rv is io n an d se rv ices  und er  th is  Ac t, th e  cr im in al  
ch ar ges  again st  such  in div id ua l sh al l be co nt in ue d w ithout  fin al  di sp os it io n fo r 
a tw elve -m on th  pe rio d fo llo wing su ch  re lease,  un les s, p ri o r th er et o, su ch  re 
le as e is  te rm in ate d  pu rs uan t to  su bs ec tio n (h ) of  th is  se ct ion,  o r su ch  ch ar ge  
aga in s t su ch  in di vi du al  is dr op pe d in  ac co rd an ce  w ith  su bs ec tio n (c ) of  th is  
sect ion.  In  an y ca se  in  which  su ch  re le as e is  not  te rm in ate d  o r su ch  ch ar ge is  
no t dr op pe d w ithi n su ch  tw elve -m on th  pe rio d,  su ch  ch arge  so co nt in ue d shal l, 
upon  th e ex pi ra tion  of  s uc h tw el ve -m onth  p er iod, be di sm is se d by  th e co m m it ting  
offi cer .

(h ) The  co m m it ting  officer,  a t an y tim e w it h in  su ch  tw el ve -m on th  pe riod  
re fe rr ed  to in  su bs ec tio n (a ) of  th is  secti on , sh al l te rm in ate  su ch  re lea se , an d th e 
pen di ng  cr im in al  proc ee ding s sh al l be resu med . </ the a tt orn ey fo r  th e Go vern- »
w en t find s su ch  in di vid ual  is  not  fu lfi lli ng  hi s ob lig at io ns  under th e pla n ap pli 
ca ble to  h im, or  the  p ub lic  i n te re st  so re qu ires .

(c ) I f  th e  ad m in is tr a ti ve he ad  ce rti fie s to  th e  co m m it ting  officer a t an y tim e 
duri ng  th e pe riod  of  di ve rs ion th a t th e  in div id ua l ha s fu lfi lle d his  ob liga tion s 
an d su cc es sf ul ly  comp leted  th e pr og ra m, an d if  th e a ttorn ey  fo r  th e Gov er nm en t 
concurs, th e co m m it ting  off icer sh al l dis m is s th e ch arge  aga in st  su ch  in di vi du al .
(e m ph as is  ad de d)

Sec.  9 of  th e pro posed Ac t de le ga te s ce rt a in  au th o ri ty  and  po w er  to  th e U.S .
A ttor ne y Gen eral  to  car ry  out  th e var io us pr ov is io ns  of th e  Ac t, in cl ud in g th e 
au th ori ty  t o :

(5 ) be au th or iz ed  to pr ov id e te ch ni ca l as si st ance to  an y ag en cy  of  th e S ta te  
or  po li tica l subd iv isi on  th er eo f or to  an y no np ro fi t org an iz at io n  to  ass is t in pr o
vidi ng  pr og ra m s of  co mmun ity  su pe rv is io n and se rv ices  to  in div id ual s ch arge d 
w ith off enses ag ain st  th e  law s of  an y S ta te  or  po li ti ca l su bd iv is io n th e re o f; * * *

(9 ) be au th or iz ed  to  pr om ote th e co op er at ion of  al l ag en ci es  which  pr ov ide 
ed uc at io n,  tr ai n in g, co un se lin g,  lega l, em ploy men t or  o th er  so cial  se rv ices  unde r 
an y Act of  Co ng ress to  as su re  th a t eli gibl e in div id ual s re le as ed  to  pr ogra m s of 
co mmun ity  su pe rv is io n an d se rv ices  ca n be ne fit  to  th e ex te n t po ss ibl e.

A lth ou gh  I find  th e opera ti onal se t-u p of  th e  prop os ed  Act to  be re m ar kab ly  
si m il ar and par al le l to  th e Ge ne see Cou nty ex pe rien ce  w ith  d iv er si onar y pro 
gr am s of  pr e- pr os ec ut ion pro ba tion  in  ba sic co nc ep tual  te rm s,  which  I wo uld 
inde ed  w ho le he ar te dl y en do rs e an d rec om me nd , I, ne ve rthe le ss , find  ce rt a in  
ph as es  an d po rt io ns  of  th e  Bill  perh ap s contr ary  to  it s ve ry  ba si c pu rpos e.  My 
lim ited  ob ject io ns  in  th is  re gard  re la te  to  th os e po rt io ns  of  th e  B il l’s prov is ions , 
su pr a,  w hi ch  h av e bee n em ph as ized  a nd  u nd er line d.

My ba sic cr it ic ism  he re  is th a t,  al th ou gh  th e U.S . A ttorn ey  m ust  mak e the 
in it ia l re co m men da tio n fo r part ic ip a ti on  in  a div er sion ar y pr ogra m  by th e in d i
vi dual  ac cu se d (see  Sec. 3 (1 ),  su pra ),  it  is st ri c tl y  th e un il a te ra l de cision  of  th e 
fe der al  ju dge or m agis tr a te  to  d is cr et io nar il y  re le as e th e ac cu se d in div id ual  to 
such  a pr og ra m  (cf ., Sec. 3 (4 ) an d Sec. 5, su pra ).  Such div er si onar y re le as e can 
on ly  be m ad e on or  a ft e r th e  tim e fo r th e se tt in g  of  ba il,  bu t no t be fo re  (cf .,
Sec. 5. su pra ).  And . on ly th e fe der al  ju dge  o r m ag is tr a te  h as  th e  pow er  to , a t an y
tim e, te rm in ate  such  di ve rs io nar y re le as e,  al th oug h th a t po wer  ca n on ly  be. an d mm us t be. ex er ci se d wh en th e U.S. A ttor ne y fin ds  th a t th e d iv er te d  in di vi du al  is
“n ot  fu lf il ling  hi s ob lig at io ns  under th e p la n ap pl ic ab le  to  him , or  th e pu bl ic
in terest,  so re qu ir es ” (cf. . Sec. 3 (4 ) an d Sec. 7 (b ).  su pra ).  On ly tli e fe de ra l
ju dge  or m ag is tr a te  hi m se lf  di sm is se s th e pe nd in g ch ar ge  aga in s t th e di ve rted
in di vi du al  a ft e r su cc es sful  co mpleti on  of th e di ver si onar y pr og ra m  (cf .. Sec. 3 (4 ) r
an d Sec. 7 (c ) . su pra ),  al th ou gh  th e co nc ur re nc e of  th e U.S . A tto rn ey  is als o
ne ed ed .

I wou ld  re sp ec tful ly  su gg es t th a t th e fo llo wing ch an ge s be eff ec ted  in  the 
ab ov e-di scus se d pr ov is ions  f or  tli e fo llo wing re as on s :

(1 ) I do  no t be lie ve  th a t it  is  in  th e be st  in te re st s of  ac hi ev in g th e la ud ab le  
go al s of  su ch  di ve rs io na ry  pro gra m s to  del ay  su ch  d iv er si onar y re le as e of  the 
ac cu se d in di vi du al  up unti l th e ti m e w hen  his  ba il is  se t or  th er ea ft er , an d a ft er 
he  ha s bee n fo rm all y ar re sted , ch arge d, an d ha s had fo rm al cr im in al  prosecut ion,  
in. ef fect , co mm enced ag ai ns t him. The  ef fect of  su ch  de lay ca n on ly  be to  det er  
th e ef fect ive re hab il it at io n  of  th e  in div id ual  in a su bs eq ue nt  d iv er si onar y pro 
gram . a f te r  he  has  al re ad y be en  ef fecti ve ly  st ig m at iz ed  as  a “c ri m in al, ” a ft e r he  
has  a lr eady  ha d suf fic ien t tim e to  ra ti onali ze  a w ay  his  co nd uc t, an d a ft e r he  m ay  
ha ve  ba d th e op po rtun ity to rece ive th e  ba d in flu en ce  an d ad vi ce  of  oth er  
cri m in al s whi le  in ca rc er at ed  fo r th e  pe riod  a f te r  hi s arr est . Su ch  de lay can only 
be se lf -d ef ea ting  of  th e ve ry  w orthy pur po se s of  div er si onar y  re le as e itse lf .

(2 ) I do  no t be lie ve  th a t th e  d iv er si onar y  re le as e de cis ion sh ou ld  be mad e in
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th e fo rm al  an d “p un it iv e”  a tm osp her e of  th e  co ur troo m  so le ly  by th e  fe de ra l 
ju dge or m ag is tr at e,  a ft e r fo rm al  pr os ec ut io n pr oc ee di ng s ha ve  be en  com mence d 
aga in s t th e  ac cu se d in di vidu al . Lea vin g th e d iv er si onar y re le as e de cis ion pe r se, 
as  wel l as  th e co nc om itan t de cision  of  te rm in ati ng  th e dura ti on  of su ch  pe rio ds  
of  d iv er si onary  re lease,  to  th e fe dera l ju dg e or  m ag is tr a te  alon e (eve n tho ug h 
th e co nc ur re nc e of  th e U.S. A ttor ne y be al so  re qu ir ed ),  wo uld  als o, in its el f, lie 
se lf -d ef ea ting  of  th e ve ry  go al s which  a re  her e so ug ht  to  lie ac hiev ed , fo r the 
sa m e re as on s wh ich  I ha ve  s ta te d  unde r (1 ),  su pr a.  The  ac cu se d in di vi du al 's  
ap peara nce in  th e fo rm al , cri m in al  co ur troo m se tt in g  be fo re  th e judg e,  who is 
cert a in ly  pe rceive d by th e in div id ual  to  be th e purv ey or of  “p un is hm en t’’, wi ll 
cert a in ly  oj ie ra te  to  det er  th e re hab il it a ti on  of  th a t in div id ual  by re in fo rc in g hi s 

« se lf -p er ce pt io n of  him se lf as  a “c ri m in al” wh o is  be ing “p un is hed ” fo r hi s wrong 
fu l co nd uc t (a lb ei t in  a more l en ie nt m anner) .

(3 ) I t  is  my  sinc ere op inion and be lie f th a t th e  ba si c d iv er si onar y  re lease 
de cision  pe r se, an d th e o th er  d ec is ions  co nc om itan t to  it,  sh ou ld  be  m ad e in stea d 
so le ly  by th e U.S.  A tto rn ey , w ith th e aid an d as si st an ce  of  th e  comm un ity -

•  se rv ic e ag en cy  or ag en cies  who lly  ou ts id e of  an d divo rced  fr om  th e  judg e-  
co ur troo m -for m al  ch ar ge -c rim in al  co nt ex t an d atm os ph er e.  T his  has  been the 
pra cti ce  of  pr e-pr os ec ut ion pr ob at io n in  Genesee  Co un ty,  M ichiga n,  an d.  as  has 
been  di sc us se d a t leng th  pr ev io us ly , th is  is  th e pr ac ti ce  which  has  worke d w ith  
em in en t succ es s fo r us to  in su re  th e  re hab il it at io n  of  di ve rt ed  of fend ers an d to 
pron ou nc ed ly  redu ce  th e ir  ra te  of  recidivi sm . I t is my ba sic be lief  th a t a ll  such  
d iv er si on ar y de cis ions  sh ou ld  and  m ust  be ke pt  in  a to ta ll y  pr e- ch arge , p re 
pr os ec ut ion,  an d e xt ra -c our troom  am bi an ce , and  sho ul d be mad e on  a  cas e-b y-c ase  
ba si s by th e  fe der al  pr ose cu to r unde r th e br oa d leg al  ae gi s of  his  pr os 
ecu to ri al  di sc re tion an d au th ori ty . On ly a ft e r a div er te d in di vid ual  has  fa il ed  to 
m ee t th e  co nd it io ns  of his  p ro bat io n  or  has  vo lu nta ri ly  w ithdra w n fr om  a di ver 
si on ar y p ro gra m ’s ho uld he  be bro ught ba ck  in to  th e st an d ard  an d tr ad it io nal 
ch an ne ls  of  th e cr im in al  ju st ic e  sy st em  a t th e  sol e behe st, of  th e  p ro se cu to r, who 
a t a ll  tim es  is pr op er ly  an d lega lly in  co nt ro l of  th e  cr im in al  ch ar gi ng  dec ision . 
F urt herm ore , i t  is my co ns id er ed  be lie f th a t th e  ba si c an d in it ia l decis ion  to 
d iv ert  an  ac cu sed m us t be  ha d as  soo n as  is  fe as ib ly  an d in te ll ig en tly poss ibl e 
a ft e r th e  comm iss ion  of  hi s al le ge d ac ts  of  misco nd uc t, an d th a t an y de lay of 
th a t de cision  un ti l su ch  an  a rb it ra ry  tim e as  th e  se tt in g  of  bai l can only be 
se lf -d es truct iv e of th e ba si c re hab il it a ti ve  an d an ti -r eci d iv is ti c pu rp os es  of every  
pr og ra m  of  d iv er sion ar y re le as e an d tr ea tm ent.

The  sa m e co mmen ts I ha ve  m ad e ab ov e in  re gar d  to  S. 798 ap pl y eq ua lly  w ith  
re sp ec t to  th e proposed  pr ov is ions  of  II .R . 9007, th e  Hou se  p ro po sa l wh ich  wo uld  
in cl ud e a ne w ch ap te r 208 in  T it le  18 of  th e U ni ted S ta te s Co de en ti tl ed  
“D iv er si on ar y Pla ce m en t,” an d whi ch  wo uld “* * * per m it  a F ed er al  co ur t, 
up on  th e  reco mmen da tio n of  th e  U ni ted S ta te s pr os ec utor , to plac e ce rt ai n  
pe rs on s ch ar ge d w ith  Fed er al  cr im es  in  pr og ra m s of  co mm un ity  su pe rv is io n an d 
se rv ices .” (T it le  o f B il l) .

A ltho ug h I ag ai n  wou ld  w ho le he ar te dl y en do rs e th e  B il l's  reco gn iti on  an d 
ad op tion  of  th e  co nc ep t of  d iv er si ona ry  pl ac em en t an d def err ed  pr os ec ut ion,  I

* ha ve  th e  s am e ba sic cr it ic ism s of  it s prop os ed  mo de of  pr oc ed ur al  im ple m en ta tion  
which  I hav e ad dr es se d earl ie r to  th e pr ov is ions  of  prop os ed  S. 798: (1 ) II .R . 
9007  al so  leav es  th e di ver si ona ry  de cision  solely to th e dis cr et io n of  th e fe de ra l 
co ur t, no t th e  pr os ec ut or  (eve n th ou gh  th e d iv er si onar y re co m m en da tion  of 
th e  U.S.  A ttor ne y is a ne ce ss ar y co nd it io n p re ceden t) (see  prop os ed  § 3171 ( a ) ) ; 
(2 ) II .R . 9007 does im pr ov e up on  S. 798 by pr ov id in g th a t di ve rs io n by th e 
court  sh al l ta k e  plac e “* * * a t th e  earl ie st  p ra ct ic ab le  tim e.” ra th e r th an  
only up on  or  a ft e r th e se tt in g  of  bai l by th e court  (s ee  prop os ed  § 3171 (b ) ; (3 ) 
II .R . 9007 al so  pr ov id es  that , th e  d iv er si ona ry  pro gra m s and pr ob at io n 
officers  a re  under  th e sol e “d ir ecti on” of  th e co urt  an d not th e  pro se cu to r (se e 
pr op os ed  §3 17 2)  ; (4 ) II .R . 9007 give s th e  co urt  an d no t th e  fe der al  pr os ec ut or  
th e sole d is cr et io nar y  de cision  to  exte nd th e in it ia l 90-da y tim e pe riod  of  com 
m uni ty  su pe rv is io n up  to  a on e- ye ar  m ax im um  (eve n th ou gh  th e  p ri o r ex tens ion 
“r ec om m en da tion ” of  th e U.S . A ttorn ey  is  re quir ed ) (see  prop os ed  § 3 173(a ))  : 
(5 ) II .R . 9007 also  giv es  th e co ur t and no t th e fe der al  pr os ec uto r th e sole an d 
uni la te ra l po w er  to  “♦ * * te rm in a te  su ch  pl ac em en t a t an y tim e an d au th or ize 
th e  a tt o rn ey  fo r th e Gov er nm en t to  re su m e su ch  ch ar ges .” (s ee  § 317 3(b)  
as  p ro po se d) .

Thi s st a tu to ry  pr ov is ion wou ld  usu rp  an d ab ro gat e th e long -re cogn ize d an d 
tr ad it io n a l comm on la w  an d u n il a te ra l po wer  an d co nt ro l of  th e  pros ec utor , 
fe der al  or st a te , ov er  th e  leg al de cision  of  w het her  or  no t to  pr os ec ut e a giv en 
of fend er,  which  has  been  ba se d on th e doct ri ne of  th e const it u tional  se par at io n



72

of powers. By giving here to the court alone the sole power to “authorize” 
the re-inst itution  of formal criminal charges agains t any prior diverted offender, 
the sta tut e usurps and abrogates both the doctrines of prosecutoria l discretion 
and separa tion of powers, and effectively confers executive power and control 
on the court, which is solely a judicial body. Such “conditioning” of the prose
cutor’s proper and sole executive discretion by requiring prior judicial 
“authorization" for the prosecutor to decide to file formal criminal charges (or 
“resume” such charges) does extreme violence to basic constitutional, legal, 
historical, and well-recognized jurisprudential  principles. It  destroys the 
separa tion of executive from judicial power in a most basic and significant 
manner. Proposed § 3173(b) must be amended to allow the federal prosecutor 
to unconditionally decide in his own independent exercise of discretion whether »
or not to terminate diversionary placement and “resume” formal criminal 
prosecution agains t any offender; (G) H.R. 9007 also gives the court, and not 
the prosecutor, sole authori ty and power to dismiss the charges against the 
offender who has  successfully completed a program of diversionary supervision 
(even though prior “consultation” with the prosecutor is required) (see pro- *■
posed § 3173(c)).

I must re-emphasize here tha t my only objections to S. 798 or H.R. 9007 
are stric tly related to matters of procedural implementation and the question 
of division of power and control between prosecutor and court, as it affects 
both legal concerns (i.e., the doctrines of prosecutoria l discretion and separa
tion of powers), and the practical concern for the effective success of diver
sionary programs (i.e., whether prosecutor-authorized and pre-charge 
diversionary programs are more likely to effectuate the desired goals of rehabili
tation and reduced recidivism than  are court-authorized and post-charge pro
grams, as proposed in both S. 798 and H.R. 9007). I beligve strongly tha t 
prosecution-authorized and pre-charge diversionary programs will satisfy  both 
of these concerns and goals, legal and practical, much more satisfactori ly than 
will the court-authorized and post-charge variety.

The concept, validity, and necessity of and for diversion, however, should 
and must be sanctioned and approved by the Congress of the United States.
All procedural and implementational questions to  the side, this body should and 
must give its approval to the basic concepts of diversion, deferred prosecution, 
and community-supervised programs by supporting the passage and adoption of 
S. 798—H.R. 9007. I certainly and unequivocally would urge, support, and recom
mend such approval, passage, and adoption of these proposed legislative 
measures. The time has come for the U.S. Congress to give formal, statutory 
recognition, sanction, and approval to the basic concepts of diversion. The public 
welfare and safety, and the increasing thre at posed by crime and recidivism, 
demand tha t this now be done.

CO NC LU SI ON

Although the concept of deferred prosecution probation and diversion from the 
criminal justice process is and can be operationally initiated in some different 
ways and with some different variations, yet the laudable ideological and social *
goals of such programs (i.e., to reduce crime, to bette r protect society, to fac ili
tate the operation of the criminal justice  system, to run tha t system both more 
efficiently and less expensively, etc.) remain consistent, undeviating, worthwhile, 
and common to all such programs.

The a larming national increase in crime, and the paten t failu re of the present r

criminal justice system and standard  criminal warrant process to cope with 
or hal t this rise, demand innovative, thoughtful, and effective revisions in pro
cedures on the par t of those in government who are in the best position to take 
positive and constructive action in  this regard.

[T he  in form at ion re fe rre d to at  p. 52 fo llows :]
Testimony of P hilip  Ginsberg, Chief  Defender, Seattle, Wash., Marshall J.

Hartman, National Director of Defender Services, NLADA, and Nancy
Albert Goldberg, Deputy Director of Defender Services, NLADA.
The National Legal Aid and Defender Association (NLADA) is particularly 

pleased to accept th is Subcommittee’s in itiation  to appear before it today on this 
most important  legislation, H.R. 9007 and S. 798, entitled the Community Super
vision and Services Act. NLADA is the only national, non-profit organization 
whose pr imary purpose is to assist  in providing effective legal services for the 
poor. Its  members include the grea t majority of defender offices, coordinated 
assigned counsel systems, and legal assistance programs in th e United States.
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LE GIS LA TI VE PU RPO SE

NLADA commends the au tho rs of S. 798 for  the  high  goals and principle s 
enun ciated in the preamble  to this legislation.  These goals include creatin g new 
and  innovative  alt ern atives to incarceration  e.g. community rehabi lita tion pro
grams,  job training, etc. The  same goals are  impl icit in the  companion bill H.R.  
9007. Penologists have long agreed that  our  pena l ins titu tions fail  to rehabi li
ta te  offenders, but  ins tead serve as schools for crime which only serve to teach 
those  inmates who are  eventually  released from prison how to prey upon the  
public.

However, the re is a pseudo-Aristotelian dichotomy in the  reasoning t ha t the re 
4  are only two alte rna tives,  i.e., th at  either we send offenders to prison or we

ena ct pre -tri al diversion programs such as th at  suggested by this proposed legis
latio n. There is a  thir d alt erna tiv e which we must not overlook, and that  is giving  
each accused individual a tr ia l in a court  of law as envisaged by the Sixth  Amend
ment to the  Bill of Righ ts with  all of the  constitutio nal  protectio ns which our

«, U.S. Supreme Court  has seen fit to apply to crim inal  proceedings, and when and
if the  individual is found guil ty in a cou rt of law, we may then place th at  ind i
vidual in a community supervision and tre atm en t program. To accord this special 
tre atm en t only to persons, willing  to “accept responsibil ity for  their behavior” 
or to those who have not yet  been adjudicated guilty may well res ult  in expending 
resou rces  to reh abili tat e persons who are  in fact  innocent  of crime by chi lling 
thei r desire  to take the  risk of a  tri al.

Requiring individuals to accept moral blame or respo nsib ility  pr ior  to accep t
ance  for  deferral of prosecut ion is reminisce nt of the  plea barg aining system 
which has been so widely criticize d of late for  its deg radatio n of the crim inal  
jus tice system. Pre -tr ial  d iversion  and  plea  bargain ing  are  sim ilar in that  they a re  
both shor t-cuts to conventional adjudicat ion  and are inte nded to save the  tax
pay er dol lar by affording some defe ndants less tha n the  full  panoply of con
sti tut ion al rights  to which they  are  ent itled by law. That is not  to  say that  thes e 
defend ants may not be benefited  by many dive rsionary  prog rams; however, 
we must be extrem ely watch ful  whenever jus tice becomes low in visib ility and 
highly imbued with  non-reviewab le discretion whether by prosecutor , police, 
cou rt o r any other agency.

We would like to discuss a number of problems posed by H.R. 9005 and  the 
companion bill, S. 798. Some of the problems which concern us are  the plac ing 
of the  responsibili ty for  the  ini tia l decision an d/or  investigation for diversion 
within  the  prosecution func tion , the effect of diversion upon possible police 
misconduct, the quest ion of whether admissions of guilt  or responsibi lity are  to 
be required of the subjects, the  issues  sur rounding the reinst itu tion of charges, 
the  effect of a speedy tr ia l waiver, the par tic ipa tion of defense counsel, in
curs ions  upon the rig ht to privacy,  the lack of proven success in reducing  recid 
ivism, the  potentia l regressive effects upon the  c riminal jus tice process where  d i
vers ion is utili zed in connect ion with  bail and  pret ria l release procedures, and,  
in general, the  potenti al abuses inhere nt in a system of jus tice which unlike

« the  m uch-cr iticized  plea bargaining system, is low in visibility and unreviewable .

W H O  IN IT IA T E S  T H E  DIV ER SION RE CO M MEN DATION

In  II.R.  9007 it is the  attorney for the  Government who requests that  an 
« individual be considered for placement in a community supervision , or diversion,

program. Plac ing the  au tho rity to ini tia te the  investigation into  the individ ual ’s 
sui tab ility for diversion, and  subsequently , the  responsib ility for recommending 
diversion, with in the  office of the  p rosecutor has a number of serious drawbacks. 
First , it  tends to remove the  element of voluntariness  from the subject ’s decis ion 
to accept the program and to waive his right to speedy tr ia l as well a s a number 
of oth er constitutional rights  which  are impliedly waived  by enterin g into  the 
program. Even if no expl icit  th reat s are made to him by the  prosecutor he may 
ant icipa te harsh er sentencing  recommenda tions by the  prosecutor for  refusing 
to accept the prosecutor’s deal.  Second, t her e is the danger that  prosecutors may 
div ert  those  again st whom they have  a  weak case or a ease based upon illegally 
obta ined  evidence. Were the ini tia l screening for diversion to tak e place within  
some o ther agency, the  oppor tunity for select ing out only weak cases for diversion  
would be diminished. If  the fac ts of the case ar e insufficient to prove  gui lt in a 
cou rt of law, the  chances are increase d th at  diversion will be utilized for in 
nocent defendants. A thi rd and  very basic reason why prosecu tors  should  no t 
ini tia te the  divers ion decision  is the  sanctit y of the  atto rney-c lien t priv ilege



which protect s communications made in confidence. When tlie prosec utor  becomes 
privy to info rmation regarding the clie nt’s suita bil ity  for diversion  he may also 
uncover information rele van t to the  defend ant ’s case and bear ing upon the ques
tion of g uil t o r innocence. Defendants being in terviewed by diversion project per
sonnel tend to discuss ma tters releva nt to their  case, as they have  difficulty 
in dist ingu ishin g which info rmation is str ict ly rele van t to dete rmining the ir 
eligibil ity.

The same defect exists with  regard  to conf identiality of info rma tion  when
ever the ini tia l interv iewin g is done prior to adju dicatio n at  the  r equest of or  by 
anyone who is not in the employ of the  defend ant ’s atto rney. This info rmation 
may be subpoenaed by the court unless it  is a privileged communication. While 
the" law does provide for an atto rney-c lien t privilege, the re is no such privilege 
between social worker and  client.  This is one of the  reasons why the  ABA 
Standa rds  Relating to Sentencing Procedures and Alte rnatives recommend that  
pre-sentence investiga tions be deferre d unt il af te r an adjudicat ion  of guilt. 
Should the  individual  be found inelig ible for the program or should the individual 
refuse  to accept the program,  the prosection  may be in possession of information 
obtained in viola tion of  the defendant’s privi lege against  self- incrimina tion.  While 
S. 798 att em pts  to ensu re that  info rma tion  may not be used upon resum ption 
of the prosecution  aga inst a defend ant  whose divers ion was term inated, ther e 
are no protectio ns in the s ta tu te—and perhaps i t is impossible to build in adequate 
protection s—for  the individual who is interv iewed for adm ission into the program 
but  never in fac t par ticipates in it. The problems here may be sim ilar  to the 
difficulties experienced in changing the  law to provide  only “use immunity” in 
exchange for  testimony  before a grand jur y instead  of the form er pract ice 
of guaranteeing full “tra nsa ctional imm unity” e.g. the re would be a n enormous 
burden placed upon the prosecution to prove that  none of  the proscribed info rma
tion led to information th at  was used  in the prosecution. The most adequate  
protection is simply not to Lake such info rmation from the defendant prio r to 
tria l. If  such information is to be taken prior to adjudicat ion  it is NLADA’s 
position th at  a defender or defense l awy er should be appr ised immediate ly of the 
possibi lity of diversion  so tha t he may be present a t the init ial interview.

If  the re is to be any divers ion at  all, it would be best handled either by an 
independent agency or a public def end er office. Control  by prosecutors in pa r
ticula r adds to the inhe rent  coercion to accep t the deal offered by the  state. In 
plea bargainin g, the abuses are less pronounced as the defense attorney may 
ini tia te plea bargainin g discussions. In  some are as of the  country, for example, 
Seatt le. Washington,1 the ini tia l interviewing and diversion recommendations 
are done by a para professional  within  the public  defe nder ’s office. This  is bene
ficial not only because of the  protect ion of the  attorney -client privilege, but 
because of the  gre ate r likelihood th at the  defend ant ’s decision to partic ipa te in 
the diversion decision will be tru ly voluntary an d due to a real  desire on the  part  
of the defendant to par tic ipa te in a pa rti cu lar  rehabi lita tive program. Thus, the 
par tici pat ion  is al so more like ly to be successful.

EFF ECT UPON  FREEDOM FROM UNREASONA BLE SEA RCH ES AND SEIZUR ES

It  is intere stin g to consider what the  effect of diversion would be upon police 
misconduct. In a tri al  situation, evidence  obtain ed by brea king into  a person’s 
house withou t a wa rra nt would be excluded and, if no o ther  s ubstantial evidence 
existed , the  case would be dismissed. However, if the  person was subsequently 
enrolled in a diversion program the  policeman’s objective of obta ining grounds 
for an ar re st  would have been reached. Police would be encouraged to continue 
making sim ilar illegal searches and  seizu res so long as they eluded challenge in 
court. Ins titu tional iza tion of p re- tria l divers ion as an alt ern ative  to conventional 
adju dicatio n may thu s engender social  effects which are  both undesira ble and 
unexpected.

DIVERSION AND AD MISSION S OF GUILT OR RESP ON SIBILITY

While H.R. 9007 imposes no requiremen t of admissions of guil t, S. 798 treads 
very heavi ly upon the  Fif th Amendment privilege again st self- incrimina tion by 
offering divers ion only “to persons accused of crime who accept responsibili ty 
for the ir behavior and adm it their need for  such assi stan ce.” This  requirement

J  See th e at ta ched  ar ti cl e by  Ph il ip  G in sb er g de sc ribi ng  th e  S ea tt le  dive rs io n prog ram 
an d th e  a tt ac hed  ar ti cl e by Nan cy  Goldb erg which  di sc us se s whi ch  ag en ci es  ar e in  co nt ro l 
of  d iv er sion  pr og ram s.



is  si m il ar to  th e  re qu ir em en ts  im po sed by  th e  Gen ne sse e Cou nty,  Michig an , 
pro se cu to r’s di ve rs io n pr og ra m  whi ch  h as been  c ri tici ze d.  R eq uir in g a  pr os pe ct ive 
d iv ert ee  to  adm it  gui lt  ad ds  an  el em en t of  co erc ion to th e pro gr am  which  is con
st it u ti o n a ll y  su sp ec t, sin ce  di ve rs io n may  re su lt  in  di sm is sa l of  th e  pr os ec ut ion.  
By  w ithho ld in g dive rs ion from  in div id uals  wh o re fu se  to  adm it  gu il t or “m or al  
re sp onsi b il it y” an  un co ns ti tu tion al  ch il ling of  th e  ri gh t to  tr ia l is acco mplish ed . 
I t is  NL AD A’s po si tio n th a t no di ve rs io n pr og ra m  sh ou ld  re quir e a def en da nt  
to  vi ol at e hi s pr iv ileg e ag ain st  se lf -i ncr im in at io n by pl ea di ng  guil ty  or  ac ce pt ing 
m or al  blam e.  Su ch  a re qu ir em en t wou ld  pose a se riou s th re a t to  our en ti re  con
s ti tu ti ona l fr am ew or k.

B EIX STIT U TIO N  OF CH AR GE S

Bo th II .I t.  1)007 an d S. 70S co nt em pl at e th e te rm in ati on  of  pl ac em en t un de r 
co m m un ity  su pe rv is io n of an  in div id ual  wh o has  fa il ed  in  th e pro gra m  an d re 
su m pt io n of  th e pr os ec ut ion ag ai nst  him. Suppose th e pe rson  has  been  plac ed  in  a 
dru g pro gra m  and  he  an ta go ni ze s th e  adm in is tr a to r of  th e pr og ra m . Ac co rd ing 
to  th e te rm s of  H .It . 0007 a pe rson  co uld sp en d up  to  one year in  th e  pr og ra m . 
On ce he  has al re ady  “ser ve d” one year of  hi s lif e in  th e dru g pro gr am , does re 
in s ti tu ti on  o f th e pr os ec ut io n sm ac k of  d ou ble je opar dy? H.R.  0007 is part ic u la rl y  
tro ub leso m e in  th is  re ga rd , as  sec. 31 72 (4 ) ap pea rs  to  pr ov id e th a t th e  sam e 
ju dge th a t re vo ke s th e defe ndan t’s part ic ip a ti on  in  a di ve rs ion pro gr am  may  be 
th e  one wh o la te r sent en ce s him a ft e r tr ia l.  NL AD A reco mmen ds  th a t th e  s ta tu te  
pr ov id e th a t th e  sa m e ju dg e wh o re vo ke s th e  pro gr am  sh al l no t h ear th e case.

S. 708 perm it s re su m pt io n of  cr im in al  proc ee ding s up on  th e ex trem el y fle xib le 
gr ou nd s th a t,  “t he a tt orn ey  fo r th e G ov er nm en t finds su ch  in div id ual  is  no t fu l
fil lin g hi s ob liga tion s un de r th e pla n ap pl ic ab le  to  him , or th e pu bl ic  in te re st  so 
re qu ir es .” Con side ring  th e fa c t th a t an  in div id ua l is su sc ep tib le  to  re ce iv ing pun
is hm en t tw ic e fo r th e  sa m e offense, a t a min im um , th e  s ta tu te  sh ou ld  re qu ir e 
cr ed it  fo r tim e se rv ed  in th e di ve rs io n pr og ra m  an d a fu ll- sc ale hear in g  pri or to 
re vo ca tio n of  di ve rs io nar y s ta tu s  a t which  th e def endant is en ti tl ed  to  re pre 
se n ta ti on  by co un se l an d to  co nfr on t and  cros s-ex am ine his  ac cu se rs . More over,  
th e he ar in g  offi cer shou ld  be an  im part ia l m ag is tr a te  an d no t in  th e em plo y of 
th e pr os ec ut or 's  office as  has  been pr op os ed  in  som e quart ers . A fu ll- sc ale,  two- 
st ag e heari ng  w as  re qu ired  in  th e re ce nt U.S . Su pr em e Ca se  of M or ri se y  v. 
Bre wer . Su ch  a he ar in g  is re quir ed  w he ne ve r a  su bsta n ti a l dep ri vat io n  of  ri ghts  
is  inv olv ed. (G oldb erg v. K el ly .)

The  sy st em  of  p re tr ia l di ve rs io n m ak es  se riou s in ro ad s up on  th e pr in ci ple  es 
ta bl is hed  in  N ort h  Ca rol ina  v. Pe arce  th a t th e def en dan t may  not be give n a 
h ars her se nt en ce  once he  has a lr eady  be en  se nt en ce d.  D iv er sion  m ay  pre se nt a 
def en dan t w ith a “d am ne d if  yo u do, da m ne d if  yo u do n’t ” s it u a ti o n : he  may  
fe a r hars her sa nc tion s if  he  re fu se s to  ag re e to  en ro llm en t in  a d iv er si onar y  pr o
gr am , an d a t th e same tim e be a fr a id  to  part ic ip a te  in  su ch  a pro gra m  le st  he  
fa ce  th e ri sk  of  a n  in cr ea se d se nt en ce  a f te r  t r ia l sh ou ld  be  “f a il ”. As  an  ex am ple, 
duri ng  a re ce nt di sc us sion  of  di ve rs io n spon so red by th e Il lino is  Acade my  of 
Cr im inolog y,  a ju ven ile co ur t ju dg e w as  as ke d w heth er he  too k a you th ’s revo ca 
tion  of  d iv er sion  in to  c on si de ra tion  in  im po sing  “ se nt en ce ” u po n th e yo uth.  He re 
pl ied . n a tu ra ll y  if  we  ha ve  a lr eady  had  ex pe rien ce  w ith th e yo ut h and he  fa iled  
to  work out. in  th e  pr og ra m, th e pen al ti es  im posed sh ou ld  be gre ate r.  Ac co rd ing 
to  a re ce nt  un pu bl is he d stud y,  def endants  wh o a re  te rm in ate d  fr om  pre -t ri a l 
di ve rs io n pr og ra m s a re  g ive n th e hig hes t p ri o ri ty  for  p ro se cu tio n an d th e ir  f a il u re  
to  re m ai n  in th e pr ogra m  is ta ken  in to  ac co unt by ju dg es  in  mak in g se nt en cing  
de te rm in at io ns.

SP EE DY TR IA L

II .R . 9007 ex pl ic it ly , an d S. 79S im pl iedly,  re quir e th e def en dan t to  waive  hi s 
ri gh t to  a  sp ee dy  tr ia l in  ord er  to  p art ic ip a te  in  th e pr og ra m. In  S. 79S th er e 
is a cons tr uct iv e w ai ver  of  th e ri g h t sinc e th e in div id ual  m us t ac qu ie sc e to 
hav in g hi s ca se  co nt in ue d fo r a  pe riod  of  tw elve  mon ths. Suppose , ho wev er , th a t 
th e def endant pr ov ed  un su cc es sful  in th e  pro gr am  an d th e pr os ec ut io n were to  
be re in st it u te d  a ft e r one  mon th . The  s ta tu te s  a re  si le nt on th e qu es tion  of  
w het her  th e ri g h t to  a spee dy  tr ia l wou ld  be revi ve d in  th is  in st an ce . I t  wo uld 
be be ne fic ial  to  in cl ud e in  th e  s ta tu te  a prov is ion to  th e eff ect th a t w hat ev er  
ri gh ts  of  sp ee dy  tr ia l th e  def en dan t had  p ri o r to  en ro ll in g in  th e di ve rs io n pr o
gra m  wo uld au to m ati call y  be revive d,  w ithout hi s be ing re qu ir ed  to  de man d 
th em , up on  reco mmen ce men t of  th e  pr os ec ut io n.
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NEED FOE DEFEN SE COUNSEL

In ord er th at  the diversion prog ram may withstand  a constitutio nal  test, 
the accused mus t knowingly and voluntarily waive his Sixth Amendment “righ t 
to a speedy and  public tri al by an imp art ial  jur y.” In  orde r that  such a waiver 
be fully volu ntary and intel ligen tly made, the  assi stance of defense counsel is 
necessary. U.S. Supreme Court decisions, from Gideon v. Wainwrigh t and Arger- 
singer  v. Hamlin (right to counsel at  tr ia l)  through Coleman v. Alabama 
(counsel at  prelimina ry hea ring) and most recent ly, Gagnon v. Scarpelli  
(counsel at  paro le and probation revocation hearings) requ ire the  presence  of 
counsel at  each criti cal stage  of the  proceedings. In orde r to particip ate  in the 
diversion program, the accused waives his right to a prel iminary hear ing,  to con
front and  cross-examine his accuse rs, to a speedy tria l, and to have  a jury make 
determinat ions of fa c t; he may also forego the  privilege aga ins t self- incrimina
tion, and the  applicable Sta tute of Limitations. In addition  to giving up the 
opportunity  to prove himself innocent , he may be bypassing sentencing  alt erna 
tives entailing a much lesser degree of supervision, such as  jtrobation. Since 
divers ion may be the most crit ical , in fact , the  only stage of the  proceedings, 
for a defendant to forego his opportunity  to put  the  sta te to the  burden of 
proving his guilt , counsel must cer tain ly be requ ired at  this stage. This  view 
accords  with  th at  of the National  Advisory Commission on Criminal Jus tice  
Sta ndard s and Goals, Courts Sta ndard  2.2, which states, “Emphas is should be 
placed on the offender’s right to be represen ted by counsel dur ing  negot iations 
for diversion and entry  and approva l of the  agreement.” The Prosecutor 's Man
ual on Screening and Diversionary  Programs, descr ibing the dive rsionary pro
gram in Genesee County, Michigan sta tes  at  p. 107, “given that  most cases that  
would go to tri al in the absence of CPA [Citizens Prob ation Authority ] would 
require appointed counsel, paid from  public funds , a fu rth er  probable saving 
is realized by the CPA’s case rar ely  involving defense  counsel (Leg al Aid ).”

It  is NLADA’s position th at  counsel should be provided to the  defend ant  at 
every stag e of the divers ion determ ination  process, from ini tia l questioning 
through the  final decision to ent er the  program, and that  thi s right must be 
plainly spelled out in the legi slation even though the provision of counsel 
may be implici t in current fede ral procedures.

INCU RSIONS  UPON TH E RIG HT TO PRIVACY

The United States has made the  right to privacy peculiarly  its  own pet priv i
lege. It  was a resu lt of perse cution in other countries  such as England, Ger
many, and  Russia that  many of our  citizens fled to thi s land.  Divers ion pro
grams of necess ity make serious incursions upon the right to privacy in the 
home, since social workers , as pa rt of the ir role in a diversion program, typically 
enter the  home, interview members of the  defend ant ’s family, and  ask many 
personal and  emb arrassing quest ions concerning life-style, mora ls, etc. We may 
well ask  w hether  new concepts such as diversion, which come about as a panacea  
for  financial anaemia in the crim inal  jus tice system, are  not the  firs t step 
toward Big Brotherism and “1984”.

LAC K OF DEMONSTRATED EFFEC TIV ENESS IN  REDUCING RECID IVIS M RATES

The presen t proposed legis lation appears  to be premature in th at  the re has  as 
yet been inad equ ate  da ta showing th at  pre tria l diversion program s accomplish 
posit ive res ult s in reducing recidiv ism rates . This  is because t he  c lient s typically 
accepted by these programs have  been low-risk arrestees  who most likely w’ould 
not have  been recid ivists in any case. The eligibility cri ter ia for  most programs 
have  excluded offenses involving  violence and have, by and large, been limited  
to first  offenders. Even in programs which have accepted persons charged with 
felony offenses, these w’ere freq uently in real ity felonies only because of over
charging and would probably  have  gone to tri al  as misdemeanors.

Studies comparing recidivism ra tes have faile d to employ control groups of 
individuals  charged with  the same type of crime as those  enrol led in diversion 
programs. Tims, figures pur por ting to “prove” th at  pre -tri al diversion has 
reduced recidiv ism are misleading.  A gre at deal more s tudy  is needed of the effec
tiveness of these programs  before wTe reach the  stage where a legislative basis 
is in order . It  is NLADA’s posit ion th at  legislation  should not be enacted until  
ther e has  been an opportuni ty to study more prog rams and to conduct more 
scientific  evaluat ions and comparisons of programs.
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DIVERSION AND PRETRIAL RELEASE

S. 798, Sec . 5, pr ov ides  fo r th e  re le as e of  an  a rr est ed  pe rson  to a co mmun ity  
su pe rv is io n pr og ra m  whi le aw ait in g  tr ia l.  W hi le  II .R . 9007 lia s no  co mpa ra bl e 
pr ov is ion,  th e bi ll does not  ex clud e th e  po ss ib il ity th a t pe rs on s aw ait in g  tr ia l 
ma y be pl ac ed  in  di ve rs io n pro gr am s.  NLA DA  st ro ng ly  oppos es th e pl ac in g of 
pe rs on s in te ndin g to  ass e rt  th e ir  inno ce nc e a t tr ia l in  a  di ve rs io n pr og ram.

F ir st , th is  pra ct ic e co nt ra ve ne s th e  ba si c Am er ic an  princ ip le  of  ju st ic e  th a t 
th e ac cu se d pe rson  is pr es um ed  in no ce nt un ti l pr ov en  gui lty.  A pe rs on  ta ken  in to  
a di ve rs io n pr og ra m , on th e o th er han d, is pr es um ed  to  be in ne ed  of  tr ea tm en t.  
Not  on ly do es  im po sin g su ch  tr ea tm en t fly in  th e  fa ce  of  th e pre su m pt io n of 

4  inn ocence , bu t i t  also  ma y prov e high ly  of fens ive to  th e in no ce nt  defe ndan t an d
plac e un ne ce ss ar y bu rd en s up on  th e ta xpaye r do llar . Im ag in e th e  m en ta l an gu ish 
fo r ex am pl e,  of  th e  in no ce nt  yo un g pe rs on  wrong ly  ac cu sed of po ss es sing  nar
co tic s wh o is  fo rc ed  to  a tt end  a narc oti cs  re hab il it a ti on  pro gra m  at te nded  by 
hard  narc oti cs  us er s.

•  Second ly,  p re tr ia l di ve rs io n fo r th os e aw ait in g  tr ia l ru ns co unte r to  th e 
in te n t of  th e  Fed er al  Bai l Refor m A ct  of  1996 and to  th e U.S.  Su pr em e C ourt ’s 
de cision  in  S ta ck  v. Boy le . In  1951, th e  high  co urt  he ld  th a t th e on ly  pu rpos e 
of  im po sing  ba il was  to  ass u re  th e defe ndan t’s ap pea ra nce  a t tr ia l.  The  Fed er al  
B ai l R ef or m  Act  fol low ed  in  1966, se tt in g  fo rt h  min im um  co nd it io ns  of  re leas e 
on reco gn izan ce  which  could  be im po sed. How ev er , th e pr in cipl e w as  c le ar th a t 
no  co nd it io ns  of  re le as e could  be im po sed un less  th ey  bore a re as on ab le  re la 
tion sh ip  to  as su ri ng  th e defe ndan t’s ap pe ar an ce  in  co ur t. F ir m ly  we dd ed  to  
th es e co nd it io ns  w as  t he  p re su m ption th a t a pe rson  wh o ha d no t been  ad ju dic at ed  
qual it y  sh ou ld  no t be de pr iv ed  of  h is  li ber ty  p ri o r to  tr ia l.  It  wou ld  be dif ficult  to  
ju s ti fy  th e co rr ec tive  tr ea tm en t give n to  th e  ac cu sed in  a di ve rs io n pr og ra m 
on th e gr oun ds  th a t it  w as  ne ce ss ar y to  ass ure  hi s ap pea ra nce  in  co ur t. Mo re
over,  as  di ve rs io n pr og ra m s re quir e  var yin g de gr ee s of  depri vat io n of  lib er ty , 
it  is  ne ce ss ar y to  ex er ci se  ex tr em e cau ti on  to  en su re  th a t th es e pr og ra m s do 
no t b ecom e a su btle fo rm  o f p re ve nt iv e de te nt io n.

Fin al ly , th ere  is a gre at dea l of in here n t co ercion  in  a pro gr am  per m it ting 
di ve rs io n a t th e st ag e of p re tr ia l re le as e de te rm in at io ns . I t is dif fic ul t to  im ag ine 
a defe ndant wh o ha s ju s t bee n arr est ed  kn ow ingly,  in te ll ig en tly  and volu nta ri ly  
comi ng  to  a de cis ion to ac ce pt  a di ve rs io n pr og ra m . An arr est ee  ne ed s to  be 
re le as ed  to  di sc us s th e m att e r w ith  fa m ily an d fr ie nds as  wel l as  cou nse l 
be fo re  he  ca n come  to  an  in te ll ig en t de cis ion.  More over,  in  m an y ca se s th e 
de fe nda nt may  be  in fo rm ed  th a t he  w ill  re m ai n in  cu stod y un less  he  “c oo pe ra te s” 
so th a t he  ca n be re leas ed  to  a co m m un ity  su pe rv is io n pr og ra m . The  th re a t of 
ja il  as  th e a lt e rn ati ve  to  di ve rs io n will  su re ly  rem ov e th e el em en t of  vo lu n ta ri 
ne ss  from  an y p re tr ia l in te rv en ti on  pr og ra m . It  is fo r th es e re as on s th a t 
NL AD A op po ses th e use  of p re tr ia l di ve rs ion fo r def en da nts  wh o in te nd  to 
ass ert  th e ir  inno cenc e a t tr ia l an d ur ge s th a t pl ac em en t in  a co m m un ity  su per 
vis ion pr og ra m  no t b e u ti lize d as  a co nd it io n of  p re tr ia l re lease.

In  su m m ar y,  NLAD A is  co nc er ne d ab out  th e lik eli ho od  of w ast in g  so ciety’s
* re so ur ce s as  a re su lt  of  di ve rs ion pro gr am s re quir in g re hab il it a ti on  se rv ices  

an d clo se su pe rv is io n ov er  pe rs on s wh o ha ve  not been  dem onst ra te d  to  be in  
ne ed  of  re hab il it a ti on . NL AD A is co nc erne d ab out th e lik el ihoo d of  w as ting  soc i
e ty ’s re so ur ce s as  a re su lt  of  d iv er si on  pr og ra m s re quir in g  re hab il it a ti on  se rv ice s 
an d clo se su pe rv is io n ov er  pe rs on s wh o ha ve  no t been  dem onst ra te d  to  be in  
need  of  re hab il it a ti on . NL AD A is  al so  co nc erne d about ta k in g  th e  det erm in a
tio n of  guil t ou t of  th e day light of  th e  cri m in al  ju st ic e  proc es s an d pl ac in g it  in 
a low vi si bi li ty  pos tu re  whe re  ab us es  of  d is cr et io n are  no t re ad ily seen  or  su bj ec t 
to  review . In st ead  of  ad ve rs ar y pr oc ee di ng s in  a co urt  of  law , th e  tr end  to w ar d 
di ve rs io n may  plac e co nt ro l ov er  th e  fa te  of  an  ac cu sed in th e han ds of  we ll- 
in te nt io ne d social  en gine er s, an d m ay  wea ke n ou r co nst it u ti onal guar an te es  
to  a m er e fil am en t. Fi na lly,  re li an ce  up on  di ve rs io n to  cu re  th e  il ls  of  ou r 
cr im in al  ju st ic e  sy ste m ma y stem  th e  pre ss ure  fo r ne ed ed  re fo rm s in  se nt en cing  
an d cri m in al  cod es.  As fe de ra l defe nder Lew Wen ze ll st a te d  a t th e NL AD A’s 
51st annual Co nferen ce  la s t Octo be r, “P anac ea s su ch  as a pl ea  bar gai n in g and 
di ve rs io n a re  simply a su bst it u te  fo r hav in g th e le g is la tu re  ta ke  a  re a l look an d 
see  th a t,  as  a m a tt e r of fa ct , th e  cri m in al  la w  is  muc h too  br oa d.  W e’re  tryin g 
to  co nt ro l too  mu ch  co nd uc t w ith it . D iver sion , lik e ple a bar ga in in g,  is  lik e 
tr y in g  to  c ur e a  c an ce r w ith  a ban d- ai d. ”

NLAD A wishe s to  re se rv e it s  ju dgm en t on th e long -ran ge  m eri ts  of  a ny specifi c 
p re -t ri a l di ve rs io n system  pe nd in g fu r th e r st udy  an d ev al uation of  ex is ting  
an d ne w di ve rs ion pr og ra m s.  Moreo ve r, it  is th e  po si tion  of  NLAD A th a t 
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pa ss ag e of  a fe de ra l s ta tu te  a t th is  tim e wou ld  te nd  to ham per th e fle xibi lity 
ne ed ed  to en ab le  the pl an ner s of di ve rs io n pro gr am s to  ex per im en t w ith  va riou s 
models  an d to  de te rm in e whi ch  mo de l pr od uc es  th e be st  re su lt s.  At th e pr es en t 
tim e,  re se ar ch  in  th is  field  is be in g co nd uc ted by th e A m er ic an  B ar Fou nd at io n,  
th e AB A Co mm iss ion  on C or re ct io nal  Facil it ie s an d Se rv ices , th e U ni ver si ty  of  
Ch icag o’s Cen te r fo r Stu di es  in  Crim in al  Ju st ic e , th e A m er ic an  U ni ve rs ity  
re se ar ch  pr oj ec t, th e N at io na l C en te r fo r S ta te  Cou rts under g ra n ts  from  th e 
fe de ra l go ve rnmen t an d th e N at io nal  Sc ien ce  Fou nd at io n,  an d by  th e N at io na l 
Le ga l Aid  an d Def en de r A ss oc ia tio n in  li ght of  it s re ce nt ly  pu bl ishe d su rv ey  of  
th e  de fe ns e of  in di ge nt s en ti tl ed  T he O th er  Fa ce  o f Ju st ic e.  We urg e th a t Co n
gr es s po stpo ne  it s ju dg m en t u n ti l th es e an d o th er st ud ie s cu rr en tl y  un de rw ay  
ha ve  been  c om plete d so th a t th e ir  r esu lt s ca n be ta ken  int o co ns id er at io n.

P retrial—D iver sion  and  D eferral  P rograms : T he  L ady or T h e  T iger? 

(B y P h il li p  II . G in sb erg 1 )
The  cri m in al  ju st ic e sy stem  is  under  a tt ack  from  al l se gm en ts  of  socie ty.  Th e 

pu bl ic , no long er  w ill ing to  ac ce pt  th e ev er -inc re as in g cr im e ra te  an d th e hi gh  
ra te  of  recidivi sm  am on g past  of fend er s, is  de m an di ng  to kn ow  why  th e c rim in al  
ju st ic e  sy stem  ca nn ot  co nt ro l cr im e.  N um er ou s stud ie s,  in  a tt em pti ng  to  an alyz e 
th e sy st em ’s prob lem s, ha ve  ex po se d sh oc ki ng  ex am pl es  of  it s in ad eq ua cies . Th e 
ne ed  fo r re fo rm  is obviou s— unfo rt unate ly , th ere  is  li tt le  ag re em en t on th e 
metho ds  o f refo rm .

W ithin  th e co urt  sy stem  a num ber  of  is su es  ha ve  been id en ti fi ed  which  seem 
to  hear a re la tionsh ip  to  th e pr ob lem of  cr im e pr ev en tion  and con tr o l:  (1 ) in 
man y urb an  ju ri sd ic tions,  th e  tr em en do us  ba ck log of  case s;  (2 ) th e la ck  of 
co ns is tenc y in  se nt en cing  po lic y, whe re by  dif fe re nt  def en dan ts  wh ose ci rc um 
st an ce s an d cr im es  a re  si m il ar oft en  rece ive gros sly  d is p ara te  se n te nces; 2 an d 
(3 ) th e  pote ntial  fo r in ju st ic e and  ab us e of  di sc re tion  in here n t in  plea  barg ain 
ing.

Some  ob se rv er s co ns id er  th e pr ob lems of  th e urb an  co urt s so  g re a t th a t to ta l 
br ea kd ow n of  th e  cr im in al  ju st ic e  sy stem  w il l re su lt  if  d ra s ti c  re fo rm s are  no t 
in st it u te d .3

On e re fo rm  metho d which  is gai n in g p opula ri ty  is di ve rs io n or de fe rr ed  pr os e
cu tio n.  A lth ou gh  th es e te rm s a re  of te n us ed  in te rc ha ng ea bl y,  it  is  im port an t to  
no te  th e  di st in ct io ns  be tw ee n div er si on  and defe rr ed  pr os ec ut ion.  The  co nc ep t of 
di ve rs io n (o r to ta l dive rs io n)  m ea ns  th a t a  def en dan t wh o qu al if ie s ac co rd in g to 
es ta bli sh ed  gu idel ines  is  “k icke d ou t’’ of  th e sy st em  al m os t im m ed ia te ly  a ft e r 
a rr est . In  a to ta l di ve rs ion pr og ra m , no  co nd it io ns  (o th er th an  to  av oid fu tu re  
a rr e s ts ) a re  imposed on th e  defe ndant an d his  or her co nd uc t is no t mon ito red.  
A ft er  a  pe riod  of  tim e in  which  th e  proc ee ding s ha ve  be en  st ay ed  (typ ic al ly  
th re e  m on th s to  a  year) , th e  c as e is  di sm isse d if  t he def en dan t has  had  no fu rt h e r 
a rr est s.

D ef er re d  pr os ec ut io n m ea ns  th a t th e pr os ec ut io n of  th e  ca se  is  su sp en de d 
ac co rd in g to  an  ag re em en t be tw ee n th e  def en dan t and th e pr ose cu ting at to rn ey  
which  is  ap pr ov ed  by th e co ur t. By th e  te rm s of  th e  ag re em en t, pr os ec ut io n is 
su sp en de d on th e co nd iti on  th a t th e  def en dan t fol low  a pre sc ribe d co ur se  of co n
du ct  f o r a specified  per io d of  t im e si m il ar to  a  p ro ba tion  pr og ra m . Su cc es sful  com 
pl et io n of  th e  pr og ra m  re su lt s in  d is m is sa l; fa il u re  re su lt s in  a re in st a te m ent of  
th e proc ee ding s.

E xperi m enta l dive rs ion or defe rr ed  pr os ec ut io n pr og ra m s seem  to  ha ve  been 
we ll rece ived  in  New Yo rk (M anha tt an  C ou rt  Empl oy men t P ro je c t)  and W as h
ington , D.C . (P ro je c t C ro ss ro ad s) . O th er  pr og ra m s,  pa tt e rn ed  a f te r  th os e ex per i
men ts,  h av e b eg un  in  a t le ast  n in e o th er m ajo r c iti es .

Am ong th e  sign ifi ca nt  f inding s of  th e  tw o or ig in al  pro gr am s w er e t h a t : (1 ) th e 
adm in is tr a ti on  of  ju st ic e be ca me mor e fle xible an d re sp on sive  to  in di vid ual  
def en dan ts  th ro ugh e m ph as iz in g re hab il it a ti on  earl y  i n th e  ad ju d ic a ti on  pr oc es s;  
(2 ) whe n qu al ifi ed  de fe nd an ts  a re  ta ken  ou t of th e cr im in al  ju s ti ce  sy ste m as  
qu ick ly  as  p ossib le,  da m ag in g conta c ts  w ith  th e  sys tem  a vo ided  {e.g. , l on g p er iods  
of  p re -t ri a l de te ntion ) ; (3 ) th e  m otivat io nal  im pac t of  a r re s t is  max im ized

1 The autho r grate fully acknowledges the  effective assistance of Joseph W. Duffy (MPA), Director of the Defender Association’s Correc tions Counseling Program.2 Fo r a discussion of this  question, see Frankel, Marvin E., Criminal Sentences, 1973, New York.
2 See Philadelphia  Inquirer series, “Crime & In jus tice ,” 1973.
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if defenda nts  ar e offered t rea tment  soon af ter a rr e s t; and (4) courts and criminal 
jus tice personne l generally are  not compelled to spend valuable time with less 
serious cases  or with  defe ndants who are  good rehabi lita tion  candidates, thereby 
allevia ting  the  backlog of cases.

LAW  PRACTIC E TO BE AFFECTED

Presumably,  the favorable r esu lts achieved in New York and Washington. D.C., 
had  some influence on the  Wash ington Sta te Legisla ture 's decision to enact the 
“Adul t Probat ion  Subsidy Act.” (CH 123, Laws of 1973, 1st Exec. Session.) The 
act  provides inter alia a  monetary  incentive to counties which  esta blish deferred 

« prosecution  programs as a pa rt of a tot al community  corrections p rogram. Because
it app ears th at  diversion and deferre d prosecution programs will soon be a pa rt 
of the  local criminal jus tice  system, it is impor tan t to consider their  impact on 
cu rre nt practice.  In the remainder of this discussion, the  King County system of 
crim inal  jus tice will be used as a model in weighing the values and  benefits of 

- diversion  and  deferred prosecution again st the  dangers to individual  clients  and
to the r igh ts of all  defendants .

Curren tly , there are  thre e advantage s avai lable to felony defendants  in King 
County which may distinguish thi s jur isd icti on from many others. The first is 
the libera lized standa rd for personal  recognizance release issued by the State 
Supreme Cour t in the 1973 Court Rules  CrR. 3.2). The major consequence of The 
implementation  of this  rule  is th a t few defendants  are  deta ined  before tri al  in 
the county  ja il for lack of bail  money. Only those  considered high risk  eith er in 
terms of  the chances of fail ing to  appear  o r in term s of danger to the  community 
or to themselves , ar e deta ined.

BE NE FITS  MORE WIDESPREAD

The obvious benefits of PR release are  now avai lable to a greater  number  of 
persons. Defendants  who are out of custody can partic ipa te more active ly in the 
prepar ation of  thei r defense. The p res sure to  plead guilty, created by long periods 
of pre -tri al inca rcera tion, is removed. Defendants have the opportunity  to  “prove” 
themselves dur ing  the pre -trial period by working, par tici pat ing  in reha bili tation 
programs  and  avoiding fu rth er  arr est s. Significantly , no formal program is 
imposed.

The second unique cha rac ter ist ic of the  King County system is the  use of 
deferre d sentences . By deferring the  imposi tion of sentence for  a designated 
period (typ ically, one to three ye ars) , courts give d efen dants the  opportuni ty to 
clea r their record through sat isfactory  performance  on proba tion. The combina
tion of libera lized  PR release sta ndard s and freq uen t use of deferred sentences 
has signi ficant ly reduced the  con tact  many defe ndants (pa rticu lar ly first and 
minor offenders) have with the cr imina l jus tice  system.

CO UNSEL ING  IS  AVAILABLE

Addi tiona lly, in King County, all indigent  felony defe ndants have  the services 
of the  Publ ic Defender's  Corrections Counseling  Pro ject  ava ilab le to them. 
Through this program, counselors  a ct  as advocates for  clien ts in finding, selecting 
and  g aining acceptance by community programs and  resources. No programs are  

> imposed; the clien t is provided wi th extensive information about resources and
then makes his or her  choice with the advice of the  attorney and  the counselor. 
Prog rams developed in this  manne r are presented to the courts a t sentencing in 
the  defen se presentence report. Community programs developed by the  project 
staff have been accepted by th e co urt  in 70% of the cases.

This p roject  ha s several c harac ter isti cs which dist ingu ish it  from typical social 
service or corrections programs. The  counselors  work with in the  scope of the 
atto rney-clien t privilege. The use of ex-offenders as counselors  helps to increase 
communicat ion with  clien ts who often  are suspicious of professionals. Fu rth er
more, counselors who have exper ienced w hat  the de fendant is experiencing pursue 
the ir work more active ly tha n many professionals might. Fina lly, defen dants are  
able to weigh all of the ir possible options dur ing th e pre -trial period, par ticu larly 
as to whether to plead or go to  tri al , while  considering the  rehabi lita tion oppor
tun itie s which are  open to them. Be tte r inform ed and more positive decisions can 
be made by clients within the  client -counselor -attorney rela tionship  because of 
the absence of any official pressure  to make a p art icu lar  choice.
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EFFECT OF DIVER SION PROGRAMS

What  impact, then, will diversion programs have on present King County 
practice? Total or “pure” diversion programs (as defined above) presumably 
will be directed toward the “cream of the crop” or the defendants who clearly 
do not need the sanction of criminal conviction and sentence to avoid future  
criminal activ ity. Therefore, most candidates  for diversion would receive deferred 
sentences under current practice. If  diversion were accomaplished efficiently 
(eliminating all court api>earances) and without the imposition of conditions, 
such a program would probably be pre ferable to the present practice of granting 
deferred sentences.

There are, however, serious risks in diversion programs. There is, for example, 
the prospect tha t the beneficial results of liberal PR guidelines will be lost if 
defendants  are held in jail for an extensive evaluation prior to being accepted 
for diversion. The PR decision should be independent of the diversion decision.

Furthermore, defendants who are candidates  for diversion are asked to make 
extremely important decisions about their  rights soon after arrest. Although 
advice of counsel will be required before such decisions are made, it is question
able whether there will be time for any relationsh ip between the client and the 
attorney to develop prior to the time the defendant must decide whether to 
waive speedy trial  and sign an informal  confession. Innocent defendants may 
be tempted to accept diversion and waive the ir rights rather  than  risk trial. 
Waiver of speedy trial may adversely affect a defendant’s ability  to prepare 
his defense if he is lat er prosecuted because of failure in the diversion program.

DEF END ANT S’ RIGH TS  JEOPA RDIZE D

Although the dangers to the defendant if diverted are significant, deferred 
prosecution poses an even more serious thre at to the constitutional safeguards 
provided to criminal defendants. Of greatest concern is the defendant’s loss of 
ability to effect the disposition of the case. Early  in the adjud ication  process, 
defendants are asked to waive their rights  and accept a state-sanctioned program 
which may continue for a period of years. Throughout the period of deferral, 
the defendant faces the threat  tha t prosecution may be reinstated and tha t a 
more severe sentence may result. It  is possible that  the duration of the deferral 
program may be longer than the period of confinement under presen t practice if 
convicted. Similarly, a defendant who receives a two-year deferred prosecution, 
completes IS months but then leaves the program, may face double punishment 
if prosecution is recommended. (I t is unlikely tha t a defendant will knowungly 
waive his Fif th Amendment right to be protected from double jeopardy when 
he or she agrees to deferred prosecution.) In order to gain treatment, the defend
ant  is being asked to waive the presumption of innocence, as well as self-in- 
crimination and speedy trial protections?

SELECTION  OF DEFEND ANT S A PROBLEM

One of the threshold problems with deferred prosecution is how defendants 
will be selected. Because there are no scientific tests available for predicting 
success in rehabil itation programs, what  guidelines will decision-makers have in 
selecting candidates for deferred prosecution? Can a prosecutor who has never 
met the defendant make an  intelligent decision on eligibility? Will a probation 
officer be able to communicate effectively enough with a defendant to make a 
reasonable decision? Is it fai r to defer only on certain  charges without  concern 
for the individual client?

The answers to these questions do not appear  to be readily available, and the 
prospect of discrimination cannot be ignored. For example, the guidelines for 
client selection for deferred prosecution programs established under the Wash
ington State  Audit Probation Subsidy Act (supra) merely exclude “dangerous 
offenders.” s Clearly more detailed standards or considerations should be 
developed.

4 See B arr.  Carl, “Will Urban Courts Survive the  War on Crime,” Vol. 4, No. 18, Crimi
nal Jus tice  New slet ter,  September 1973.

6 The Nat iona l Advisory Commission on Criminal Jus tice  Standards & Goals (Courts, 
Wash. D.C., 1973, pg. 20) recommends the  publication of detai led guidelines to determine 
eligibil ity for  deferred prosecu tion and st rict  enforcement of the published guldelnes.
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PROBLEM S SEE N IN  PROGRAM CHO ICE

Another serious problem inh ere nt in defe rred  prosecution  programs  is the im
position of the rehabi lita tion program. Will defendants  have an adeq uate  op
portu nit y to par tic ipa te in the  selection of a prog ram? For example, the guide 
lines for the  opera tion of def err ed  prosecution  published by the  Sta te Depar t
ment  of Social & Hea lth Services include the following stat em en t: While the 
selection  of offenders to pa rticip ate  in defe rred  prosecution  programs is to he 
made by local officials on the basi s of w hateve r screen ing procedures  and cri ter ia 
they deem appropriate, the  Depar tment  suggests th at  the  prosecuting attorney  
and the  court may wan t to tak e adv antage  of recom mendations  by professional 
“in tak e” staf f if such exis t, men tal hea lth professionals or oth er consu ltants, 
police, and any othe r appro pri ate  source  of info rma tion  abo ut the  offender. A 
pre-hearing  investigat ion, pa tte rned  af te r the prese ntence report, is strongly 
suggested. Such a report should contain objec tive sta tem ent s and observations  
abou t the  offense, the prior record, fami ly situ atio n, education,  employment, 
financial s tatus,  physical a nd men tal health, a nd other  rele van t fa ctor s.0

If  the  police, the Prosecutor, and the Sta te Probat ion  Department are  pa r
tic ipa ting active ly in the decision abou t programs, is the re not a probabi lity that  
surveill ance  and contro l will receive  g rea ter  emphasis tha n rehabi lita tion? 

a counselor’s vie w

Will iam B. Absher, an ex-offender, who has  served time  in prison and who 
now is a correc tions counselor in the Defender  office, made the  following ra ther  
strong comments abou t deferre d prosecution programs : I am reluc tan t to en tru st  
a decision as to w heth er o r not to defer and how much o r how l itt le  social service 
is needed to a  civil service employee. Our p rime  concern lies with the  welfa re and 
best int ere st of our clients . I ju st  don’t feel th at  civil service employees can be 
objec tive enough to make these decisions. . . .  In effect, I see this (de fer red  
prosecut ion) plan  as ano the r insidious step  in pu tting  more power in the hands 
of the  sta te, resulting in f ur th er  erosion  of the  adversary  system.

Beyond these problems, the re is the  concern for how a def end ant ’s success or 
fa ilu re  in the  de ferre d prosecution program is to be judged. Here again , objective 
sta nd ards  are  difficult to develop; thus , the re will be a gre at deal of discretion 
by those who supervise  the defe ndant. There may be dan ger  of arb itr ary or 
discrim inatory  findings of fai lur e which will have serious consequences for  the 
defendan t.

It  is signif icant th at  most deferred prosecution  programs emphasize employ
ment  as a condition of the  program. Although it may be true  t ha t lack of su itable 
employment is a cause  of crime, this emphasis  may lead to the  imposition of 
tradit ion al middle-class values on program partic ipants . Fa ilu re or refu sal to 
accept such values, although not in itself  a wrongful ac t on the  defendant's 
part, may lead to his or her “fa ilu re” in the  program and rein stat ement  of 
prosecution. On a rela ted point, wh at provisions will be made for a llowing defend
an ts to change programs  if the  original plan  does not  meet their  needs?

DANGER IN  GROUP ING DEF ENDANTS

An additional problem is rais ed by the  prospect of deferred prosecution pro
gram s serving both felons and  misdemeanants.  The Adul t Probat ion  Subsidy Act 
(Supra . §7) extends the  incentive to create  def erral prog rams to misdem eanor 
offenders. Such a proposal involves the dang er tha t, by being tre ate d in the same 
manne r as felony offenders, misd emeanan ts may be stigmatized more than the ir 
offense wa rra nts . Although many if not most felons were at  some time involved 
in misdemeanor offenses, a  signi ficant number of misd emeanan ts never return  to 
the crim inal  jus tice  system af te r the ir first  offense. Any attem pt to group the 
two classes of offenders fo r rehabi lita tion  purposes should be carefully  
scrutinized .

Final ly, there is the serious quest ion whethe r defe rred  prosecution will reduce 
the  opportunity for cour t review of police practices. By removing the requ irement 
of proof  from the  system of adm inis tering justice, are  we not invi ting  the police 
to make unlawful  ar rests  knowing that  many defe ndants will accep t deferred  
prosecution  ra ther  than  risk t ria l?

B D ep ar tm en t of Socia l an d H ea lt h  Se rv ices , 10 -1 -7 3.
7 S ee Za loo m, .T. Go rdon , “P re tr ia l In te rv en ti on  P ro gra m s Sh ou ld  N ot  Pos tp on e CJ  

Ref or m ,” Vol. 4, No. 20,  C rim in al  Ju s ti c e  N ew sl et te r,  Oc t. 15, 197 3.
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CONCLU SION

Alth ou gh  man y de fe nd an ts  may  we ll benefit  from  di ve rs ion an d def er ra l pr o
gr am s in  a prog ress ive ju ri sd ic ti on , th e  ne ed  fo r th es e pro gra m s is  a t be st  a  close 
qu es tio n.  Su ch  pr og ra m s re pre se n t on ly  a  te m por ar y or  p a rt ia l answ er  to  th e 
prob lems of  th e cr im in al  ju st ic e  sy stem , an d sh ou ld  not he seen  as  th e u lt im at e 
re fo rm  so lu tio n.  In  al l ju ri sd ic ti ons,  th e  de fens e bar an d spec ifi ca lly  D ef en de rs  
sh ou ld  part ic ip ate  in th e d ra ft in g  of  en ab ling  legi sl at io n an d gu id el in es  wh ich  
wi ll pro te ct  again st  th e dete ri o ra tion  of  du e pr oc es s by seem ingly wel l-m ot ivated  
socia l en gine er s.

W he n di ve rs ion or  def er ra l pro gra m s a re  e st ab lish ed , th e ex er ci se  o f di sc re tio n 
by th e ad m in is tr a ti on  an d st af f of  th e  pr og ra m s m us t be ca re fu lly  and e ffe cti ve ly  
mon ito red.  Eve ry  def en dan t m us t ha ve  co un se l be fo re  th e de cision  to ac ce pt  a 
di ve rs ion or de fe rr ed  pr og ra m  is  mad e. W ithou t co un se l th e re  c an  be no k no wing 
w aive r of  co ns ti tu tional  ri gh ts , an d th e opi>o rtunity fo r officia l pre ss ure  to in 
flu ence a def en dan t’s decis ion is in cr ea se d.  In  al l in st an ce s,  sa fe guard s m us t be 
es ta bl is he d to  in su re  th a t a defe ndant may  free ly  choose w it hou t pr ej ud ic e to 
de cli ne  dive rs ion or  defe rr al and to  a tt em pt to es ta bli sh  h is  or her inn ocence  a t 
tr ia l.

F in al ly , it  is  im pe ra tive  th a t al l la w ye rs  cl ea rly  an d co ge nt ly  ad vi se  th e ir  
cl ie nt s th a t dive rs ion an d defe rr a l pro gra m s a re  on ly in te nded  fo r de fe nd an ts  
wh o a re  gu ilt y.  I f  th e ri ghts  of  cri m in al  def en dan ts  a re  no t ef fecti ve ly  pr ot ec ted,  
part ic u la rl y  in th e fa ce  of  te m pting di ve rs io n-d ef er ra l pr og ra m s,  th e ri ghts  of 
al l pe rs on s w ill  u lt im at el y su ffe r.

Pre-Trial Diversions  : Bilk or Bargain ?
(B y: Nan cy  E. Go ldb erg ,1 D ep ut y D irec to r of  D ef en de r Sen dee s— NL AD A)

A SURROGATE FOR PLEA  BARGAIN ING

At  th e  nati onal co nfer en ce  he ld  in W as hi ng to n.  D.C . in  Ja n u a ry , 1973 to pro 
m ul ga te  th e new st andard s of  th e  N at io na l Adv isor y Co mm iss ion  on Crim in al  
Ju st ic e  S ta ndard s an d Go als , a g re a t de al  of  fu ro r was  pro m pt ed  by th e Com
mission ’s reco m men da tio n th a t th e  sy stem  of ple a bar gai nin g be ab ol ishe d with in  
th e nex t five ye ar s.  D uring  one se ss ion,  a p a rt ic ip an t w ishi ng  to  s pe ak  in  su pp or t 
of th e  Com miss ion's re co m m en da tion  w as  sh ou te d down  by th e  pro m in en t ju r is t 
chair in g  th e sess ion  in a fa sh io n al ie n to  e it her Rob er t's , S tu rg is ’ or  an y oth er  
R ul es  of  O rd er . Th e C ha irm an  of  th a t ses sio n, lik e m an y la w yer s ac ro ss  th e 
co un try,  do ub ted th e fe as ib il ity  of  ab ol is hi ng  plea  bar gai n in g in li ght of th e 
a lr eady  clo gged do ck ets in  ou r na ti on 's  co ur ts . The y fe a r a para ly si s of  th e 
cr im in al ju st ic e  sy ste m re su tl in g  fr om  th e re qui re m en t th a t ev er y ca se  be 
ac co rd ed  a  ful l-f led ged tr ia l in  a court  of la w.

A seco nd  look a t th e ov er al l Co mmiss ion st andard s re la ti ng  to  ad ju di ca tion , 
ho w ev er  re ve al s a co ro lla ry  s ta n d a rd  wh ich , if  im plem en ted , wou ld  rem ove mu ch •
of th e  in cr ea se d bu rd en  flo wing  from  th e ab ol it io n of  plea  bar gain in g  from  th e 
co ur ts . C ha pt er s 1 an d 2 of  th e vo lum e enti tl ed  “C ou rts"  of  th e  S ta ndard s rec om 
men d th a t pri o ri ti es l,e plac ed  on th e sc re en in g an d di ve rs io n of  of fend ers ou t of 
th e  cr im in al  ju st ic e sy stem  in lieu  of  court  proc eeding s, w her ev er  possible . In  
te rm s of  el im in at in g th e court s’ bu rd en  to  tr y  a mu ch  la rg er nu m be r of  cases, *
pre -t ri a l di ve rs ion may  be  re gar ded  as  a “su rr ogate ” fo r pl ea  bar ga in in g.

P re -t ri a l dive rs ion is  a re la ti vel y  ne w co nc ep t which  is  st il l in th e proc ess of 
ev olut ion.  Ess en tial ly , di ve rs ion invo lv es  a de cision  no t to  pro se cu te  an  arr est ee  
on  th e co nd iti on  th a t th e a rr est ee  do es  so m ethi ng  i n re tu rn , su ch  as  e nr ol ling  in  a 
re hab il it a ti ve  pr og ra m. Of  co ur se , th e  po lic e an d pr ose cu to rs  ha ve  tr ad it io nall y  
ex er ci se d broa d di sc re tion  in  det er m in in g w heth er or  no t to  a rr e s t or  to  pr os e
cu te  in an y giv en  case.  To da y,  po lic e an d pro se cu to rs  are  give n ano th er a lt e rn a
ti ve to  nonarr est  or  no np ro se cu tio n.  E xper im en ta l pr og ra m s a re  be ing develop ed  
to  fu nn el  th e  in di vi du al  in to  tr e a tm e n t an d re hab il it a ti ve  pro gr am s in a com 
m unity  se tt in g.  Thi s is see n as  a n  a lt e rn a ti v e  to proc es sing  h im  th ro ugh t he co ur ts  
and  e ve nt ua lly to pr ison , w he re  r eh ab il it a ti ve  pro gra m s ma y be e it her no ne xi st en t 
or  inef fect ive.  F or exam ple /t oday , a pat ro lm an on th e bea t wh o sp ot s a sk id  row

1 The autho r Is Indebted to Marshall .T. Har tma n. Natio nal Directo r of Defender Serv
ices, NLADA for his Invaluable  advice and suggestions.
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al co ho lic may  ta ke  th e pe rson  to  th e nea re st  de to xi fica tio n c e n te r, 2 ra th e r th an  
simpl y a rr e s t th e of fend er  or igno re  th e pu bl ic  into xic at io n  laws. 1

W i n  RU NS  DIVERSION PROGRAMS

A pro li fe ra ti on  of id ea s and pro je ct s fo r de ve loping  metho ds  of  dive rs ion fro m 
th e  cri m in al  ju st ic e sy stem  hav e begun to develop . Giv en th e  lik el ihoo d th a t p re 
tr ia l d iv er si on ar y pr og ra m s a re  p a rt  of  a gr ow in g tr en d, som e att en ti on  ou gh t 
to  la* i« iid  to th e qu es tio n of which  ag en cies  a re  i n ch ar ge  o f e xe rc is in g th e dis cr e
tion  to  d iv ert  in di vi du al s from  th e tr ad it io na l ch an ne ls . An d some  a tt en tion , als o, 
ought  to  be pa id  to  th e re la te d  qu es tion  of  wh o a re  th e p la nner s of  th e new 
sy st em s be ing  es ta bl ishe d to ta ke  on th e adm in is tr a ti ve ro le  of  fu nu el in g in di 
v id ual s in to  d iv er sion ar y pr og ra m s.

I t  ha s been pres um ed  th a t a la rg e p a rt  of  th e  dis cr et io n in m ak in g de cision s 
to  d iv ert  in di vid ual s m us t re s t w ith  th e police, e.g. th e  ex am pl e di sc us sed ab ove 
in vo lv in g th e decis ion t o  pla ce  a pe rson  in  th e cu stod y of  a  de to xi fica tio n ce nt er .3 
On e of  th e  su gg es tio ns  co nt ai ne d in  th e co m m en ta ry  to th e N at io na l Adv iso ry  
Com m ission 's S ta ndard s re la ti ng  to di ve rs io n was  t h a t a po lice m an  be au th ori ze d 
to  ta ke  a su sp ec ted m is dem ea nan t to a m en ta l hea lth  fa cil it y  in st ea d  of  m ak in g 
an  a rre s t whe ne ve r th e po lic em an  be lie ve d th e pe rson  to  be m en ta lly  ill . Th e 
m en ta l healt h  fa ci li ty  wo uld  th en  ha ve  th e au th ori ty  to  seek  nonv ol un ta ry  com 
m itm en t of  th e in di vi du al . I t  is  no t c le ar fro m th e co m m en ta ry  w hat du e proc es s 
sa fe guard s wo uld  be em ployed  a t th e fa ci li ty  p ri o r to co m m itm en t.4 In  th is  s it u a 
tio n,  po lic e officers wo uld , ev id en ta lly,  be ch ar ge d w ith  th e  re sp on sibi li ty  fo r 
m ak in g in it ia l de te rm in at io ns re gar din g th e pu bl ic ’s m en ta l hea lth.

In  a nu m be r of  a re as , th e pro se cu to r' s office, which  ha s long  he ld  th e re sp on si 
b il ity  fo r de cidi ng  w het her  or  no t to  pr os ec ut e a giv en  off ende r, is th e ag en cy  re 
sp on sibl e fo r th e in it ia l det er m in at io n  to  div er t a de fe nd an t.  T his  is  prob ab ly  
th e  m os t pr ed om in an t fo rm  of  di ve rs io n pr og ra m  th ro ughout th e  co un try.  How 
ev er . di ve rs io n th ro ugh  th e pro se cu to r’s office may  be nonv ol un ta ry , du e to  th e 
im plici t th re a t th a t th e  pr ose cu to r m ig ht  oth er w is e see k th e  max im um  pen al ty  
al lo wed  by law . Th e coerc ive el em en t is  di sc us sed in  th e Pro se cu to r's Man ua l on 
Sc re en in g an d D iv er si on ar y Pro gr am s,  pre par ed  by th e N ational D is tr ic t A ttor
ne y’s Assoc ia tio n,  which  c ites  fo u r fa ct ors  as  co ntr ib uting  i m port an tl y  to  th e su c
ce ss of  pr os ec uto ri al  di ve rs io n pr og ra m s.  Tw o of  th es e fa cto rs  a re : a ) th a t “a l
th ou gh  ‘co ns truct iv e co ercion ’ may  be pr es en t in th e cl ie nt’s de cision  to  ac ce pt  
th e  p ro gr am , th e dec isi on  is m ad e vo lu n ta ri ly ” ; a nd  b)  th a t “a lthough ad mission s 
of  gu il t a re  no t requ ired , in ac ce pt in g ‘mo ra l re sp onsi bil ity’ fo r hi s be ha vi or  th e 
cl ie nt  is im m ed ia te ly  co nf ro nt ed  w ith  th e re a li ty  of  hi s be hav io r and  it s poss ibl e 
lega l a nd  soc ia l con sequences.”

A no th er  a ge nc y fr eq uen tly  o per at in g  d iv er sion  pr og ra m s is  th e  pr ob at io n office, 
oper at in g  as  an  arm of th e co ur ts . F or ex am ple,  O pe ra tion  M idwa y,  an  LEAA - 
fu nd ed  pr og ra m  in New York, fu nct io ns as  p a rt  of  th e  pro bat io n de pa rtm en t.  An 
a rr e st ee  Who ag rees  to p a rt ic ip a te  in  th e pro gr am  rece ives  ex te nsi ve co un se lin g 
an d su pe rv is io n whi le  liis pr os ec ut io n is su sp en de d fo r one yea r.  I f  th e di ve rtee  
is  su cc es sf ul  in m ee tin g th e re qu ir em en ts  of  th e re hab il it a ti on  pr og ra m , th e 
ch ar ge s pe nd in g ag ai nst  him  m ay  be di sm issed a ft e r th e  y ear' s tim e has  ela psed .

The  ABA Co mm iss ion  on C or re ct io na l Fac il it ie s and Se rv ices  has  re ce nt ly  be 
gu n w or k on de ve loping  new pre -t ri a l dive rs ion pro gr am s in  10 to  15 ci tie s. Thi s 
p ro je ct  w as  fu nd ed  by  a m an po w er  g ra n t from  th e  U.S . D ep art m ent of  La bo r, 
an d is  be ing gu ided  by an  ad vis or y bo ard te rm ed  th e N at io nal  P re -t ri a l In te rv en
tion  Se rv ic e Ce nte r.

P ri o r to  fu nd in g th e ABA Com miss ion’s pr og ra m , th e U.S . D epar tm en t of  L a
bo r fu nd ed  a nu m be r of  dem onst ra tion  pr og ra m s in  p re -t ri a l di ve rs io n includ ing

a Ni mmer , In Tw o M ill io n Unn ec es sa ry  A rr es ts  (A mer ican  B ar Foundat io n . 19 71 ).
st a te d  th a t,  a t  th a t tim e,  five ci ti es  ha d es ta bl ishe d de to xi fic at io n ce nte rs , an d pr op os al s fo r si m il ar  p ro gra m s were und er  c on si der at io n in  man y o th er ci tie s.

3 See Bra ke l an d Sou th , AB F M on og ra ph  No. 6, “D iver sio n fr om  th e  Crim inal  Pro ce ss  
in  th e  R ura l Co mmun ity . (1 969). ” W ith re ga rd  to  dive rs ion of  th e  m en ta lly ill bv nolice-  men , th e au th ors , de sc ribi ng  di ve rs io n in  a ru ra l ar ea  of  Il lino is , fo un d th a t  “ pol ice  
offi cers were e it her unaw ar e o r un co nc er ne d w ith th e  in her en t di ffi cu lty  in defin ing an d det er m in in g m en ta l il ln es s . . .  In  ge ne ra l, th e po lice fee l co nf iden t th a t  th ey  know  wh o is a 
‘rea l n u t’ an d wh o is  no t. W he n as ke d ho w th ev  ha ndl e th e m en ta lly ill . po lic e offi cers renlv 
th a t th ey  p re fe r to  ta ke th em  to  th e  s ta te  ho sp it al  ra th e r  th a n  lock in g them  in ja il .”  ( p .129)

* C ou rts R ep or t,  N at io nal  Adv iso ry  Co mmiss ion on Crim in al  Ju s ti ce  S ta ndar ds an d Go als , p. 35 (1 97 3) .
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th e M an ha tta n Court  Employment  Pr ojec t in New York City , Pr ojec t Cro ssroad s
in Washington, D.C. and Op era tio n de Novo in Minneapolis.® T hes e de mon str a
tio n prog rams  a re  being  s tudied  and ev alu ate d to provide inf ormati on  to the Na 
tio na l Pr e- tr ia l In ter ve nt ion Service Ce nte r in es tab lishin g the new pr e- tri al  di 
version  pr ograms.

One of the more inn ovative  con cep ts involv ing  pre- tri al  div ers ion , the  in take  
servic e cen ter , was deve loped by the  Na tio na l Clear inghou se fo r Criminal  Ju s
tic e Pl an ning  a nd  Ar ch ite cture un de r an  LEA A gra nt. " Th is concep t is bein g de
velo ped  as  par t of a “C orrec tio na l Master  Pla n” fo r Ha wa ii. In  Ha wa ii, the in 
ta ke  ser vic e ce nte r wil l op erate as par t of the  co ur t sys tem . Ar res tee s ar e to 
undergo  a  ser ies  o f d iag nostic ex am inat ions  to deter mi ne  th ei r su ita bi lit y fo r en 
ro llm en t in a re ha bi lit at ive pro gra m in lieu of pro secutio n in th e cou rts . Determ i- 
na tio ns  rega rd ing an ind iv idua l’s eli gib ilit y to enroll  in a div ersio na ry  pro gra m 
may b e quasi- judic ial  in na tu re .

At  th e 51s t an nu al  con ferenc e of th e Na tio na l Legal Aid  an d Defen der Asso
ciat ion hel d October 24 th- 27th,  1973. a gro up  of  pa ne lis ts were assembled to 
dis cuss pr e- tri al  diversion.  Th e gro up inc lud ed Joseph  A. Tro tte r,  the  for me r *
Ass ist an t Di rec tor  o f Pr ojec t Cross roa ds,  Ed ith  Fly nn, who worked on the  devel
opm ent of  the  in take  services cente r con cep t fo r Haw ai i through the  Na tio na l 
Cle aringhouse fo r Cr imina l Ju st ice Pl an ning  an d Ar ch ite ctu re , Don ald Tsuki - 
yama , the Public Defender  o f Haw ai i who, as  dep uty  di rector  of the  LEAA stat e 
plan ning  agen cy of Ha wa ii, worke d with  the Clear ing house  on the “Correct ional 
M as ter  Pl an ,” and  def enders Ph il Ginsb erg  of Se at tle  an d Lew’ Wen zell of San  
Diego,  bo th of whom di rect  prog rams  with in  de fend er offices themselves which 
pro vid e pr et rial  as si st an t to ar re st ee s in securin g pr et ri al  rel ease  an d pla nning  
al te rn at iv es  to inc arce ratio n.

Mr. Tr ot te r, des cribing his  observa tio n of the fir st pr et ri al  div ers ion  pro jec ts 
funded  by the  De pa rtm ent of La bo r in 1967-68, noted th at , fo r the most pa rt,  
the y ha d no co nta ct w’ith the defe nse fu nc tio n.

I ha d occasion to go arou nd  to  8 or 9 ju ri sd ic tio ns  in the two  or th ree years 
I wa s w’ith  Pr ojec t Cross roads and in all  of  th e ju ris di ct io ns  I vis ited , except 
one, wh ich  w ere  s ett ing up  p rogram s, ne ith er  t he  pub lic de fend er  no r the defense 
ba r were rep res en ted  in nego tia tio ns  whe reby the cr iter ia  fo r the se pro gra ms  
were es tab lished . . . .  I perso na lly  doub t very much whe ther  you can  divorce 
the prosecuto ria l dom inance  in controlling  the es tab lis hm en t of divers ion  pro 
gram s or in runn ing  the m because  in alm ost every insta nc e I know of, the  
fo un da tio n fo r implementin g prog rams ha s been prosec utor ial  discre tion.

However , Mr. Tro tter  urged th a t de fenders  begin to play  a broade r role  in 
th e form at ion and  implem en tat ion  of fu tu re  pr e- tri al  div ersio n pro gra ms  in 
or de r to adequatel y sa fegu ard th e rig ht s of de fendants.

Th e organiz ati on al st ru ct ure  of Pr oj ec t Cross roads,  th e second pr e- tri al  
div ers ion  pro gra m es tab lis hed in the coun try  an d a model  fo r many of the  sub
seq uen t pro gra ms , was defined by Mr. T ro tter  as  “co urt-base d,” i.e., cli en t in ta ke  
took  pla ce at  po int  of prosecuto ria l dec isio n-m aking or subseq uent to th at  point.
The proje ct,  which was es tab lis hed as a wholly independen t agency, was  
re st rict ed  to ha nd lin g mi sdem ean or cases. In  orde r to  ga in  acc eptan ce fo r #
th ei r pro jec t. Mr. T ro tter  explain ed  th at his  gro up app roa ched  th e U.S. Atto r
ney’s office, the Bo ard  of Jud ges, and the  Su perio r Co urt in the D is tri ct  of 
Columb ia. He asked them if the y w’ould be wi llin g to have  an  ou tside  agency 
ta ke  off th ei r books de fend an ts who  me t ce rtain cr ite ria , and w’ork with them 
in th e com munity  fo r a perio d of 90 day s, involv ing  them in int en siv e reh abili-  •
ta tive  pro gra ms . The  cr iter ia  fo r eli gib ilit y in the  pro gram  were worked  out  
in coo per atio n with  the U.S. Atto rney ’s office. Inc lud ed as  elig ible  cand ida tes  
were perso ns qualified fo r re leas e on reco gnizan ce and charged with  a mis 
de mea na nt  offense  not  inv olv ing  violence, so long  as ther e was no pr io r convic
tion an d so long  as the offen se did  no t invo lve possess ion of mar iju an a.  The 
pr ojec t's  pa raprofessio na l sta ff  int ervie we d elig ible de fend an ts in cell-blocks 
pr io r to presen tm en t in cour t, bu t aft e r th e sta ff had  ob tained th ei r ar re st  
rec ords  an d com pla int  papers.  At  th e in it ia l intervie w,  th e de fend an ts wer e 
ask ed w’heth er  they wished  to  pa rt ic ip at e in an int en siv e div ers ion  pro gra m,  
in spite  of the  fact  th at the y cou ld othe rw ise  be free  on th ei r own recognizance 
in the pr e- tri al  period and  had a be tter  t ha n 60% cha nce  o f a cq ui tta l. Mr. Tro tte r 
ex pl ai ne d:

B S ee IS  Am er ic an  Bar  N ew s,  10 (A ugu st , 19 73 ).
8 Sp p  Mo yer, “ Th e In ta ke  Se rv ice C en te r Con ce pt .” Am er ic an  C ou nt y New s,  (J ul y,  19 73 ). 

i>nd In ta ke  Se rv ic e Ce nte r: A Pl ac e an d a Pro ce ss , N at io nal  Cle ar in gh ou se  fo r Cr im inal  
Ju s ti ce  P la nn in g  a nd  A rc hit ec tu re .
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W e w er e as ki ng  them  to tr a d e  in  th e po ss ib il ity of im m ed ia te  free do m an d a 
re la ti vely  un ha ss le d ex is te nc e in  th e co mmun ity  in  th e p re tr ia l pe rio d, wh ich  
co ul d la s t fo r up  to  a y ear’s tim e,  fo r a co mm itm en t to  our pr og ra m  fo r th re e 
m on th s duri ng which  th ey  wou ld  be re qu ir ed  to  p art ic ip a te  in  co un selin g,  ha ve  
pe op le  come  in to  th e ir  ho me s and  ta lk  to  them  and th e ir  fa m il ie s,  to  ge t a job or  
ge t ba ck  in to  school , or  bo th , and to en du re  th re e  m on th s of  a clo se re la ti on
sh ip  w ith  peop le wh o may  no t unders ta nd  th e ir  prob lems w ith th e under st an din g 
th a t,  if  th ey  d id n 't  com ply , pr os ec ut io n wou ld  in fa c t be rec om men de d ag ai nst  
th em .

As a ro uti ne m at te r,  th e  p ro je c t st af f co nf er re d with  th e U.S . A tto rn ey  be fo re  
ac ce pt in g a cl ie nt  to  det er m in e w he th er  th e U.S . A tto rn ey  had  an y ob ject ion 
to  th e  pro je ct’s ac ce pt an ce  of  th e in di vi du al . In  th e ev en t th a t th e  div er te e,  
fo r some reas on , di d no t wor k out  in  th e pr og ra m , an  a tt em p t w as  mad e to keep  
th e  in fo rm at io n ob ta in ed  by th e  pro je ct  ou t of  th e ca se  ja ck e t duri ng  p re para 
tion  fo r tr ia l.  Th e U.S.  A ttor ney  ga ve  his  co mmitm en t, in  w ri ting, no t to uti lize  
an y of  th e in fo rm at io n th a t th e pr oj ec t st af f had  pr ov id ed  in  a su bs eq ue nt  
pr os ec ut io n.  Ho we ver, it  w as  ge ne ra lly no ted in  th e  pre se nte nce  re port  th a t th e 
in d iv id ual ha d part ic ip ate d  in  P ro je ct Cross road s.

E ven tu al ly , th er e w as  le gis la tive ac tio n by Co ng ress  tr an sf e rr in g  Pro je ct  
Cro ss ro ad s fro m th e  adm in is tr a ti ve  au sp ic es  of  an  ou ts id e agen cy  an d mak in g 
it  a  co mpo ne nt  of th e D is tr ic t of  Colum bia Sup er io r Co ur t.

The  in ta ke se rv ice ce nte r co nc ep t as  ap pl ie d to  p re -t ri a l di ve rs io n of adu lt s 
was  deve lop ed  by th e N at io nal  C lear in gh ou se  fo r C rim in al  Ju st ic e  P la nni ng  
an d A rc hi te ct ur e.  Th e C le ar in gh ou se  w as  es ta bl is he d se ver al  yea rs  ago w ith 
LE AA fu nd in g a t th e  U ni ver si ty  of  Il lino is . I ts  origi na l pu rp os e was  to  ad d a 
new dimen sio n,  a rc h it ec tu ra l pla nn in g,  to  co rr ec tion al  in st it u ti ons.  Th e pro je ct  
w as  la te r ex pa nd ed  to  in cl ud e su bst an tive pla nn in g in  th e  co rrec tio ns  ar ea , 
under th e theo ry  th a t “fo rm  fo llo ws fu nc tion ."  Dr . Flynn , ad dre ss in g de fe nd er s 
as se m bl ed  from  ac ro ss  th e  countr y  duri ng th e re ce nt  NL AD A conferen ce , 
e x p la in ed :

We ex pe rien ce d th e cr im in al ju st ic e sy stem  as  a “n on sy st em .” The re  was  
in cr ed ib le  fr ag m en ta tion  in  cr im in al  ju st ic e.  . . . We  re al iz ed  th a t we  co uldn  t  
m ak e an y pr og re ss  in  co rr ec tions  un ti l we  s ta rt ed  ta lk in g  ab ou t th e co ur ts  
sy st em  an d you find out  th e in cr ed ib le  org an iz at io na l maz e in  which  even th e 
bes t- tr ai ned  mice wou ld  ge t lost , le t alon e men. . . . The  in ta ke  se rv ice ce nte r 
w as  bo rn  ou t of th e co ns id er at io n th a t so m ethi ng  had  to  be in trod uc ed  th a t 
ap pr oa ch es  th e  prob lem of  co ming up  w ith  a sy st em at ic  way  of de al in g w ith 
div er sion  of th e al lege d or co nv ic ted offen der.

The  Clear in gh ou se  pro je ct is  un iq ue  in  th a t it  invo lves  arc h it ec ts  an d soci
ol og is ts  as  opposed  to  la w yer s w or king  in  w hat m os t pe op le vie w as  la w yer s’ 
do m ai n— th e proc es sin g of  cri m in al  ca ses. Se ein g th e ne ed  to  or ga ni ze  w hat  
appea re d to  be a dis or de rly,  un co or din at ed  sy stem , th is  gr ou p wou nd  up  
pl an nin g fu nc tion s as  we ll as  fo rm .

In  ad dit io n  to se ek ing to  sy st em at iz e th e cr im in al  ju st ic e  sy ste m, a pri m ar y  
go al  of  th e Clear in gh ou se  in  de ve loping  th e in ta ke  se rv ice ce nte r concep t w as  
to  mod ify be ha vi or  p a tt e rn s of  in di vi du al s coming in co n ta c t w ith  th e cr im in al  
ju s ti ce  sy stem  a t an  ea rl y  st ag e.  T hei r ap pr oa ch  w as  to  di ag no se  th e in div id ual ’s 
pr ob lem a nd  t re a t th a t pr ob lem b efor e a cr im in al  c ar ee r se ts  in.

Dr. F ly nn  de sc ribe d th e ea rl y  in te rv en tion  co nc ep t in  th e  fo llo wing m a n n e r:
W e w an t to  in te rf e re  be fo re  th e labe lin g oc cu rs  an d th e da m ag e occurs.  W e’re  

w or ki ng in  th e j uv en ile a re a  as we ll as  w ith  adult s an d th e prob lem becomes eve n 
st ic k ie r be ca us e yo u ha ve  th e  fa m il ia r ph en om en on  of  du e proc es s inv olv ed on 
th e on e ha nd  an d th e be st  in te re st s of  th e  ch ild  an d th e  court  sy nd ro me on th e 
oth er .

The  in ta ke  se rv ice cen te r has cert a in  co nc ep ts  an d fu nc tion s.  . . . F ir s t of  all , 
it  is  desig ne d to  pe rf orm  as se ss m en t se rv ices  fo r pre -t ri a l in ta ke  sc re en ing on a 
vo lu n ta ry  ba sis. . . . The  se rv ices  of  th e in ta ke se rv ice cen te r shou ld  be pe r
fo rm ed  as mu ch as po ss ib le  on  a no n- re side nt ia l ba sis . Per so ns  shou ld  no t be 
de ta in ed  un less  th e ir  det en ti on  is ne ce ss ar y to  pr ote ct  society .

W hi le  th er e are  appro xim at el y  30 fo rm al  p re -t ri a l div er sion  pr og ra m s oper at 
in g th ro ug ho ut th e co un tr y and man y in fo rm al  pr og ra m s,  it  shou ld  be no ted  th a t 
th e  in ta ke  se rv ice cente r co nc ep t which  was  de sign ed  by th e  Clear in gh ou se  ha s.  
to  th e  be st  of  th is  a u th o r’s know led ge , no t been im plem en ted in an y ju ri sd ic 
tio n.  How ev er . H aw ai i appears  to  be in  th e gra dual pr oc es s of  im plem en ta tio n 
w ith in  th e nex t fe w  y ea rs .
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SOM E RESER VATIO NS ABOUT PRE-TRIA L DIVERSION AND TH E NEED FOR SAFEGUARDS

The concept of intak e offices is not wholly new to the crim inal jus tice system.
A sim ilar device, although opera ting  on a somewhat more info rma l basis than 
that  planned by the Nat ional Clearinghouse, has been utili zed in the juven ile 
jus tice system as a result  of the recommendations of the  Pre sid ent’s Commis
sion on Law Enforcement and  the  Adm inist ration of Jus tice . Th at Commission 
issued a report in 1967 calling for  the divers ion of children from the form al ju 
venile jus tice system in order  to avoid unnecessa ry stigma.’

Donal IL.C ressy and  Robert A. McDermott, Professors  at  the Unive rsity  of 
Cali forn ia a t San ta Barba ra,  in their  study enti tled  Diversion  fro m the Juve nile  
Justice  System, describe  int ake procedures observed in three communities . >
Commenting upon the  action s taken by inta ke officers, the au tho rs note, “His 
decisions a re  generally  held  to be too se nsitive to be bound by specific crit eria , and 
the officer is left  free to exerc ise his discret ion, so t ha t the  c riteri a for diverting  
juvenile s vary  greatly  from officer to officer. Any inta ke officer's diversion deci
sions depend principally on his own general correctiona l philosophy, knowledge •
of alt ern ative  services, info rmal rela tion s with  other probation  officers and i>er- 
sonnel of outs ide agencies, and  the  types of juvenile  case he receives, or thinks 
he receives.7 8

Rosemary Sarri. Pro ject Co-Director of the  National  Assessment of Juvenile  
Corrections a t the University of Michigan a t Ann Arbor, testified before the House 
Select Committee on Cr ime regard ing  diversion of juveni les. She sugges ted that  
agencies responsib le for diver ting  juveniles f rom the juvenile system be sepa rate d 
from the  courts. A s imi lar concern was reflected  in Dr. Flynn’s rem ark s before the 
NLADA conferees. She observed :

“In the  design concept of int ake service, we were envison ing a very neutral 
agency outside the criminal jus tic e process. We didn’t wan t to associate it with 
corrections because of al l the  t ai nt  tha t corrections brings. We were very leary of 
the  courts because of invas ion of privacy of a person  who has not  yet been ad
jud ica ted  guilty. We obviously did not wan t it  operated  out of the  law enforce
ment branch . This left  us in a position of talk ing  about a cen ter outside of the 
criminal jus tice system, perh aps func tion ing unde r the umbrella  of a social serv
ice agency. . . . However, I think you will find th at  the ult imate  location of such 
a program is going to be a pol itica l decision. A curious thin g will happen. Ju st 
abou t everyone in the  crim inal jus tice system will want th at  int ake service cen
ter. . . . There is no question th at  the  public  defender  has to be involved.”

Ms. Sarri,  in her  congress ional testimony, analog ized diversion to an informal 
barg aining system and caut ioned that  the re might be an adverse  effect of pa r
ticipation in diversionary prog rams should be individual be charged with an 
offense in the  fu ture . Would par tic ipa tion in these programs res ult  in  an implica
tion th at  the individual was gui lty?  How would such a “record” a fter  sen tencing 
for a subsequent  charge?

A number of othe r concerns regard ing  pre -trial diversion spring to mind.
What abou t the incursions upon the  right to bail implied in the  Eigh th Amend
ment when a defendan t is kept in custody for the  purpose of conduct ing diagnos- "
tic tes ts of because officials believe him to “dangerous?” Would the ind ividual’s 
files an d sta tem ents made to officials responsible  fo r d iversion such as inta ke offi
cers be susceptible  to inspection by the court , the prosecution, or othe rs not pro
tected by the  atto rney-client privi lege?  Are certa in legal rights  of the defendan t •
such ns the privilege aga ins t self-incrim ination, the  right, to confron t and cross- 
examine one’s accusers, speedy t ria l, and the right to tr ia l by a ju ry  of one’s peers, 
be compromised by pre -trial diversion? Would the  defe ndant be questioned con
cerning h is gui lt or innocence or  possibly even asked to ad mit to  guilt  as  pa rt of a 
pre -tri al diversion procedure? Would the  defendant pass up an opportunity for 
probation  by enrol ling in  a lengthy reh abilit ative  program?  W hat  occurs  when the 
individual fai ls to fulfill the  requ irem ents  of his dive rsionary  program; will 
his fai lur e result  in formal adjudica tion entailing harsh er sanc tions that  would

7 S ee The  Ch al leng e o f Youth  Se rv ic e Bure au s (Y ou th  Dev elop m en t nnd De lin qu ency  
P re ven tion A dm in is tr at io n, HEW , 19 73 ) fo r a di sc us sion  of  ju ve nil e di ve rs io n pr og ra m s 
th ro ughout th e  c ou nt ry .

»Cr es sv  an d M cD ermot t. Div er sion  fr om  th e Ju ven il e  Justi ce  S ys te m  (N at io na l As sess 
m en t of Ju ven ile Co rrec tio ns . U niv er si ty  of  M ichiga n.  197 3, a t p. 12 .) T he  au th ors  co n
clu de . “T he  fa d d is t n a tu re  of  di ve rs io n has  pr od uc ed  a pro li fe ra ti on  of dive rs ion unit s 
an d pr ogra m s w it hou t gen er at in g a clo se  look  a t w he th er  th e ju ve ni le  su bj ec t to  al l th is  
a tt en ti on  is re ce iv in g a b e tt e r deal.  I t  is  quit e po ss ib le  th a t p a rt ic ip a ti n g  pe rson ne l ha ve  
re va mne d te rm inol og y an d pr oc ed ur es  w it hou t se riou sl y al te ri ng  w hat ha pp en s to  th e ju ven il e. ” (p. 59 ).
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have otherwise been imposed? The defendant may he faced with a “damned if 
you do; damned if you don’t’’ situ ation: he may fear harsher sanctions if lie re
fuses to agree to enrollment in a diversionary program, and at the same time be 
afra id to par ticipa te such a program lest he he faced with the risk of an increased 
sentence af ter  tr ial should he “fail.”

What is the effect of taking an essentially judicial function out of the criminal 
justice system? Kenneth C. Davis, Professor  of Law at the University of Chicago 
and expert  on administrat ive procedures, in his t reaties on Adminis trative Law, 
warned against abuse of discretion in low-protile procedures of administrative 
agencies. Wherever deprivation of a  person's liberty is a t stake, the visibility of 
procedures and the due process protections which our constitution requires must 

4 be carefully preserved.
In Minnesota, the Hennepin County Department of Court Services received 

an LEAA grant to determine how information obtained from p re-trial diversion 
projects, such as Operation de Novo, could be better utilized by the courts. In a 
progress report on the grant, the purpose of his study was explained as follows:

• “It was decided tha t we should explore moving pre-sentence investigations 
to earlier points in the history of felony cases so tha t information could be 
available for more of the pre- trial decisions noted above. The immediate purpose 
to be served by moving the pre-sentence investigation process to an earlie r time 
sequence was to provide for the availability of defense attorneys at  the time 
tha t plea discussions are conducted.”

This procedure is directly contrary to the standards recommended by the 
American Bar Association. Standard 4.2 of the Standards Relating to Sentencing 
Alternatives and Procedures recommends that pre-sentence reports should not 
be initiat ed until there has been an adjudication  of guilt. The commentary to 
Standard 4.2 states :

There are at  least four reasons why the pre-sentence investigation should 
not he under taken until afte r the adjudication of guilt. The most fundamental 
is tha t the investigation will undoubtedly represent an unwarranted invasion 
of the defendant’s privacy if he is late r acquitted. The defendant’s friends, 
employers and relatives must he questioned, and embarrassing  questions asked. 
The second reason relates to the use of the defendant as a source of information. 
Most reports depend in large par t on information acquired from the accused, 
and lat er verified by independent investigation. The defendant can be placed 
in an awkward position if  he is expected to talk to a probation officer before he 
goes to trial . The third reason stems from the fact tha t much of what is 
contained in the pre-sentence report is not admissible at the t ria l on the question 
of guilt. There is a chance tha t it may come to the attent ion of the court 
before guilt  is determined. See, e.g., Calland v. United Staten, 371 F. 2d 295 (7th 
Cir. I960). The possibilities of prejudice are obvious. And finally, there Is a 
convincing economic argument against the compilation of a report which may 
never be used. There are few probation offices which can afford the luxury of 
such a practice.®

Thus, the coordination of information collection obtained by p re-tria l diversion
* projects with the courts themselves in order to facil itate the plea-bargaining 

process, as contemplated by the Minnesota Criminal Court Information and 
Diversion Study,10 may involve serious incursions upon the requirement  of proof 
beyond a reasonable doubt.u

,  The privacy of information in this era. when data  hanks contain information
on most U.S. citizens, is at best difficult to ensure, even if protected by s tatute. 
Information obtained during interview of an arres tee for purposes of deter
mining eligibility for a pre-trial program may subsequently he used against him 
at tria l or during plea-bargaining, regardless of the admissibility of the infor
mation as evidence.

Phillip Ginsberg, participating in the NLADA annual  conference pre-trial 
diversion panel, voted some of these concerns :

First,  I talk about the innocent defendant. We know about the Supreme Court 
case of Alford v. North Carolina where the Court said that  i t was all right for a" 
person to plead guilty. If you dangle in front of an innocent defendnat a “free 
ride,” most innocent defendants, particularly  indigent defendants may take

9 ABA Project on Minimum Standa rds  fo r Criminal Just ice, Approved Draft . 190S.
10 Sta te of Minnesota Governor’s Commission on Crime Preven tion and Central , Progress 

Report, Grant No. 14-18-50-07-119  (72 ). dated  4/30/73 .
11 Proof of guil t beyond a reasonable doubt was held to be required by the Fif th Amend

ment in In re W tnship, ----- U.S.------- .
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th e ba it . . . .  I f  inno ce nt  defe ndants  pl ea d gu il ty , or , in  ef fect  pl ea d gu ilt y,  
by ac ce pt in g a di ve rs io na ry  pro gr am , we  ma y find th a t,  in a few ye ar s,  we 
ha ve  to ta l em as cu la tion  of  w hat we  re ga rd  as  fa ir ly  ess en tial  ri ghts . I f  you  
fee l th a t your cl ient  e it her on a fa ctu al ba sis , or  on a leg al  ba sis , vi a th e  Fourt h 
or  F if th  am en dm en ts , wou ld  no t be foun d gu il ty , yo u sh ou ld  tr y  to  ch an ge  his 
mind .

On d efe rr a l of  du e pro cess,  we m ay  find  th a t we’re  go ing  to  ha ve  th e  de cis ions  
an d di sc re tion  no long er  in  th e hands of  judg es , pr os ec utor s,  or  de fe ns e counsel, 
bu t in  th e ha nds of  the peop le wh o ru n pr og ra m s.  Thi nk  abo ut th e  peop le in 
yo ur  ju ri sd ic ti on  who a re  th e pro ba tion  an d pa ro le  offices. M ay be  you ha ve  a 
good  ju ri sd ic ti on . . . .  If  w e en tr u st  th e  f u tu re  of  a  lo t of  p eople  in  th es e dive rs ion 
an d d efe rr a l pr og ra m s to  th e tr ad it io na l pr ob at io n or pa ro le  pe rson , how qu ickl y 
wi ll th ey  blo w th e whist le.  Ho w muc h fle xibi lit y w ill  they  ha ve  to  say,  th is  
p a rt ic u la r pr og ra m  did no t work ou t, no t be ca us e th e  defe ndant w as  wrong, 
bu t be ca us e th e  p ro gr am  w as n’t  r ig ht.  . . .

I am  co nc erne d ab ou t do ub le je op ar dy , e.g. a pe rson  wh o goes in to  a tw o yea r 
dr ug  pro gr am  on a dive rs ion or defe rr al ba sis, co mplete s 23 m on th s,  and be ca us e 
he  an ta gon iz es  th e adm in is tr a to r of  th e dru g pr og ra m  or  th e  pr obat io n officer, 
ha s hi s ca se  re in st at ed . He  th en  fa ce s je op ar dy , an d I th in k  th a t vi ol at es  th e  
C on st itut io n . . . We ca n’t d is bar  th es e peop le as  we  wo uld  d is bar a lawye r.

E ligi bil ity  . . . my co lle ag ue  to  my le ft  w as  sa yin g th a t th e pe op le wh o are  
eli gibl e sh ou ld n’t be ch ar ge d w ith  cr im e a t al l, if  you on ly  le t al co ho lic s in  an d 
ex clud e vio lenc e or  d rugs . . . .

I am  al so  wor ried  ab ou t th e sa nc tion s.  F or ex am ple,  a pe rson  wh o wou ld  on ly 
ge t 6 m on th s in  sh op li ft in g m ig ht  get in to  a di ve rs io n or defe rr a l pr ogra m  w ith 
3 or  4  ye ar s of  o no rous  ac tivity.  . . .  I no tic e in  som e of  t he  pr ogra m s I ’m re ad in g 
ab ou t th er e is  a “poo lin g” of  m isde m ea no r an d fe lony  def en da nt s.  . . .

Th e la s t one  I'm  ve ry  co nc erne d about is  poli ce  p ra ct ic es . I f  a  po lic em an  d oe sn ’t 
ha ve  to  w or ry  ab ou t ju dic ia l re vi ew  of  his  co nd uc t, is  he  m or e like ly  to  mak e 
ba d a rr e st s?  . . . Ho w mu ch  co nt ro l w ill  th ere  be in  th e  co urt  w he re  an  a rr e s t is 
mad e fo r pu rp os es  of hara ss m en t?

TH E ROLE OF DEFENDERS

P re -t ri a l dive rs ion,  w het her  it  ta kes plac e w ithin  th e fr am ew or k of  in ta ke 
ce nt er s,  in de pe nd en t ba il ag en cies , pr ose cu to r’s offices, pro ba tion  dep ar tm en ts , by 
ju dic ia l de cision  a t pre lim in ar y  ar ra ig nm ents , or by  on -tl ie- sce ne  po lic em en , may  
inv olve  ser io us  c on sequences fo r th e  “ di ve rt ee .” The  d ec isi on  t o co op er at e in a p re 
tr ia l di ve rs io n pr og ra m  is, in  some  re sp ec ts , si m il ar  to a plea  barg ain  in  th a t th e  
de cis ion m ay  re su lt  i n th e w ai ver  of  es se ntial  ri gh ts . In  ord er  to  en su re  th a t an y 
decis ion  b y a  p ro sp ec tiv e div er te e is  t ru ly  v olu nta ry , co un se l m us t becom e inv olved 
from  th e ve ry  ou tset . Th e N at io nal  Adv iso ry  Co mm iss ion  has  reco gn ized  th e 
im po rt an ce  o f th is  pr ot ec tion  S ta ndard  2 .2 of  t he Cou rts S ta ndard s pr ov id es  th a t,  
as  th e  fi rs t ru le  of  pr oc ed ur e fo r di ve rs io n pr og ra m s,  “E m pha si s shou ld  be 
plac ed  on th e o ffen de r’s r ig h t to  b e re pr es en te d by counsel duri ng ne go tiat io ns  f o r 
di ve rs io n an d en tr y  and  app ro va l of t he  a gr ee m en t.” 12

In  some  ju ri sd ic tions,  e.g. S eatt le  an d th e D is tr ic t of  Co lum bia , in it ia l sc re en 
in g as  well  as  co un se lin g an d p la nnin g fo r a lt e rn ati ves to  in carc era ti on  ta ke 
pl ac e w ith in  th e de fe nd er  office it se lf . As p a rt  of  th e  N at io nal  D ef en der  Su rvey , 
co nd uc ted by th e  N at io na l Le gal Aid an d D ef en de r Assoc ia tio n under an  LEAA  
gra n t,  ea ch  de fe nd er  office w as  as ke d w het her  th ey  had  st af f pe rs on ne l wh o were 
spec ifi ca lly  as sign ed  to  develop  re hab il it a ti on  pro gr am s fo r th e ir  cl ie nt s as  an  
a lt e rn a ti ve  to  in ca rc er at io n,  an d,  if  no t, w heth er th e ir  office had  an  ar ra ngem en t 
w ith so ci al  se rv ice ag en cies  in  th e ir  a re a  fo r pro vi di ng  s uch se rv ices . Tw elv e offi
ces  repl ied th a t th ey  di d ha ve  st aff  to  de ve lop re hab il it a ti on  pr og ra m s,  wh ile  
155 sa id  th ey  did  no t. Fi fty- se ve n offices repl ied th a t th ey  had  an  ar ra ngem en t 
w ith socia l se rv ice agencie s, an d 78 ha d no such  ar ra ngem en t.  Thre e sa id  th er e 
w er e no su ch  ag encie s in  th e ir  a re a .13 I t wou ld  be qui te  fe as ib le  an d,  in  man y 
re sp ec ts , mor e de si ra bl e fo r def en der  offices to  se rv e as  th e ag en cy  p ri m ari ly  an d 
in it ia ll y  re sp on sibl e fo r pre -t ri a l di ve rs io n.  W hi le  de cision s re la ti ng  to  th e su s
pe ns ion of  proc ee ding s m ust  ne ce ss ar ily  re st  w ith  th e co ur t, th e re  is  no reas on  
wh y th e def en de r office c an no t pr ov id e co un se lli ng  se rv ices  and m ak e re fe rr als  to  
co m m un ity  re hab il it a ti ve pro gra m s fo r it s cl ie nt s.  Th e def en der  office wo uld

12 Supra, n. 3 n t 39.
™ 77i.e Other Face of Justi ce, Repo rt of the National Defender Survey, National Legal 

Aid and Defender Association (1973) .
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have  a gr ea ter incenti ve  to fe rr et  ou t su ita ble dive rsi on ary prog rams  fo r it s 
cli en ts than  w ould  th e p ros ecu tor .

Among othe r benefits, th e defender office would have the conf idence an d 
cooi»eration of  the cli en t, as  ther e wou ld be no hi nt  of prosecuto ria l coercio n in 
such a se ttin g. The con fid en tia lity of in form ati on  re la ted by the cli en t pe rtai ni ng  
to his  case  and  his  pr e- tr ia l divers ion  nee ds would be pre served , l ’ersons  con
sid er ing dive rsionary  prog rams wou ld mos t likely  have  gr ea te r flexib ility in 
select ing  the  program s most sui ted  to th ei r needs if the y ar e processed th roug h 
a defen der office, as opposed  to an im perso nal  in ta ke  cente r. In  addi tio n,  the y 
wou ld be able  to avo id being subje ct to possibly un co ns tit ut iona l forms  of te st in g 
and dia gno sis  which mi gh t be pre scrib ed  by a cour t-o pe ra ted in take  cente r. Pre-

< tr ia l dive rsionary  func tio ns  could be read ily  inc lud ed in a de fend er office by
pro vid ing  for the  necessa ry pa ra-pr ofe ssi onal sta ff an d faci lit ies in the publi c 
de fend er’s bud get.

Ph ill ip Ginsberg, in his  unpubli she d sum ma ry,  “Diversion  an d D ef er ra l Pr o
gra ms , The  Lady or Th e Tiger,” pr ep ared  for th e NLADA conferen ce, noted

• th a t de fend an ts cou nse led  by the ex-offe nder cou nse ling sta ff a t the Se at tle
Pu bli c Defen der Office ar e given the op po rtu ni ty  to “pro ve” themselves du ring  
the pr e- tri al  per iod  by workin g, pa rt ic ip at in g in  reha bi lit at io n program s an d 
avo iding fu rther  ar re st s.  The cou nse llo rs ac t as  advo ca tes  for the  cli en ts in 
finding, selecting, and ga in ing accepta nce by com mu nity program s and resour ces . 
How ever, no prog rams ar e im po se d; the cli en ts ar e provided wi th ex ten siv e 
inf ormati on  ab ou t resources an d the n ma ke th ei r own choices. As a re su lt of 
liberali zed perso na l re lea se  gui del ines in th e Se att le- King  County  co ur ts an d 
de fe rre d sen tencing, th e m ajor ity  of fir st and minor offe nde rs ar e able to mini 
mize  th ei r contac ts with  the cr im inal ju st ice sys tem . Mr. Gin sbe rg observed th a t 
the effectiv eness of th e pro gram  is indica ted by the fa ct  th a t projec t recommen
da tio ns  ar e adopte d by  th e c ou rts  in more t ha n 70% of t he  case s.

Du rin g his  oral com me nts  a t the pan el discussion , Mr. Gin sbe rg voiced his 
object ion s to wha t might  be cons ide red  a ste p in the di recti on  of Orw ell ’s “1984” :

You r cl ien t may no t be gu ilty . . . my rea son  fo r sayin g th a t the se we ll- int en
tioned program s ad m in ist er ed  a nd  dir ec ted  by ou tsi de rs  m ay be d angerou s is th a t 
1 do n't  th ink th at the  cl ient  is going to have  con trol. I don’t th ink th a t the 
def ense counsel is goi ng to have  con tro l. I th in k th a t we ll-i ntentione d soc ial 
eng ine ers  ar e going to have  con tro l, an d th at bo thers me, as  it  wou ld be a sig 
nif ica nt d ep ar tu re  fro m wh ere we a re  now.

CONCLUSION

W ha tev er  the proc ed ural  sa fegu ards  employed,  the advi sabi lit y of the  tren d 
towards  increasin g the use of  p re -tr ia l divers ion  as  a su bs tit ut e fo r mo re tr ad i
tio na l methods of ad ju di ca tio n is its el f open  to que stion . The div ers ion  of in di 
vid ua ls into prog rams  des igned to cu re  perso ns of cr im inal tr a it s pr ior to a ju 
dicia l de term inati on  th a t cri mina l ac tiv ity  ac tu al ly  took pla ce may run co un ter 
to ou r basic p rec ept t h a t a person  is  pr esu me d inno cen t u nt il gu ilt  has been proven

» beyond a rea sonable  dou bt. Th is pa pe r does no t questio n the va lue of  com
mu nit y based al te rn at iv es  to inca rcer at ion in co rre cti on al in st itut io ns  fo r 
convicted offenders.  Most stu de nt s of toda y’s co rre cti on al inst itu tio ns  agree 
th a t the y do li tt le  to corre ct,  and  may  in fa ct  ser ve  as  schools fo r crim e.14 The 
que stion of whe ther  low -vi sib ilit y pro cedures  fo r div ers ion  into co rre cti on al 

r pro gra ms  in the  absenc e of a form al ad ju di ca tio n of gu ilt  may resu lt in more
ser iou s abus es th an  th e p lea  barga in ing syst em ever  en tai led .

At a very min imu m, no such pro cedures  sho uld  be san ctioned  unless  defense 
counsel is mad e an  in te gr al  part  of tho se pro ced ure s. Th is wou ld requ ire  ex te n
sive  cha nges in th e pr es en t sys tem  of prov idi ng  coun sel  fo r ind ige nt de fend an ts 
in mos t jur isd ict ion s. Accordin g to th e Nat iona l De fen de r Survey , in  a typ ical 
case,  counsel is no t pro vid ed un til  fo rm al ar ra ignm en t. De fen ders and ass ign ed  
counse l a re  rar ely appo inted  in  t ime to becom e involved in mat te rs  such as  dive r
sion  or  even  ba il hear ing s. More  th an  ha lf  of th e judg es  pres id ing in  assig ned

14 Th e final repo rt of th e An nual Chief Ju st ic e Ear l W arren Conferen ce on Advocacy, 
en tit led,  “A Program  for Pr ison  Reform” (19 72), no tes  th at . ‘’Indeed , the release  of the 
major ity  of  the  pri son  popu lat ion , coup led with  th e pro vis ion  of comm uni ty releas e pr o
gram s and  serv ices , would no t inc rea se th e danger to the public, and  ul tim ately would 
enh anc e public sa fe ty .” (Recom menda tion  No. II I.  p. 9) . Pr ofes so r Ju ni us  Allison,  who 
stu died  penal  sys tem s in Scandin av ia  un der a Fo rd  Fo un da tio n gr an t, found th at , exc ept  
fo r dangero us offenders,  tr ea tm en t and  sup erv isio n in th e comm unitie s was  prefe rre d to 
inca rcerat ion in th at par t of  th e wor ld. [See  Allison.  “C an Co rre ctions Co rre ct?,” 31 
NLADA Briefcase  411 (1973)  ].
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co un se l ju ri sd ic tion  re po rted  to  th e  Su rv ey  th a t co ur t-ap po in te d co un se l ar e  
no t pr es en t a t  bail  h ea ring s.

Ther e are  m an y de si ra bl e re fo rm s in  th e cr im in al  ju st ic e  sy st em  which  wo uld , 
lik e p re -t ri a l dive rs ion,  ea se  th e ca se lo ad  of  th e  co urt s in  ge ne ra l, in  ad di tion  to 
mak in g way  fo r th e  ab ol it io n of  pl ea  bar ga in in g.  D ec rim in al iz at io n of  “v ic tim 
less  cr im es ’’ wo uld  all ev ia te  muc h of  th e  clo gg ing of  co urt  ca le ndar s.  Th e re 
mo val of  mos t tra ffi c off enses  fr om  th e  cr im in al  ju st ic e  sy st em  wou ld  lik ew ise 
ligh te n th e  court s’ bu rden .

One  of th e  ra tion al es  pr op ou nd ed  fo r pre -t ri a l di ve rs io n is  th a t it  re su lt s in  
mo re  hu m an e tr eatm ent fo r di ve rt ee s th an  pr ison  ex pe rie nc e.  How ev er , ex ce s
sive  re li an ce  upon  di ve rs ion as  a m ea ns  to  mo re  hum an e tr ea tm en t may  in  fa ct  
re su lt  in  a  le ss en ing of  th e pre ss ure  fo r es se ntial  cr im in al  code  re fo rm s su ch  &
as  dec ri m in al iz at io n an d more re a li st ic  se nt en ci ng  pr ov is ions .18 Mu ch  of  w ha t 
is ho pe d to  be ac co mplish ed  by di ver si on may  in  fa c t be b e tt e r ac co mpl ishe d by 
re vi sing  o ur e ix st in g laws.

Le w Wenze ll,  an  ex pe rie nc ed  tr ia l a tt o rn ey  w ith  th e  Sa n Di eg o F edera l D e
fe nder’s office su m mar ized  his  co nc er ns  ab ou t th e  pro li fe ra ti on  of  p re -t ri a l •
di ve rs io n experi m en ts :

D iver sion , like  pl ea -b ar ga in in g,  is  lik e tr y in g  to cu re  a ca nc er  w ith  a ba nd -a id .
T hat is  not to  say we ou gh t no t to  en ga ge  in  an y th in g  th a t ca n bene fit  ou r 
cl ie nt s.  B u t a re n ’t  we re al ly  ju s t ca vi ng  in  to  th e fa c t th a t th e  cr im in al  ju st ic e 
sy stem , mor e an d mo re,  is  be ing ca ll ed  up on  to  do th in gs it  ab so lu te ly  shou ld  no t 
be ca lled  up on  to  do. Pan ac ea s su ch  as  pl ea -b ar ga in in g an d di ve rs io n ar e  sim ply 
a  su bst it u te  fo r ha vi ng  th e le g is la tu re s ta ke  a re al  loo k an d see  th a t,  a s  a m att er 
of  f ac t,  th e cr im in al  law  is muc h too br oa d.  W e’re  t ry in g  t o co nt ro l too mu ch  c on 
duc t w ith  it.  Per ha ps , in  you r te st im on y be fo re  Co ng ress  or  you r le gi sl at ure , you  
sh ou ld  co ns id er  w het her  by advo ca ting  d iv er sion , yo u’re  th w art in g  an y po te ntial  
fo r th e  cr im in al  j ust ic e sy stem  to  sp en d it s tim e on w hat re al ly  ne ed s to  be don e.

The  au th o r of  th is  paper do es  no t ta k e  an y st and  on w heth er or no t th e 
cu rr en t tr end  to w ar ds in cr ea si ng  th e  us e of  pre -t ri a l di ve rs ion as  an  alt e rn ati ve  
to  mor e tr ad it io n a l fo rm s of  ad ju d ic ati on  is de si ra bl e.  Mo re  ex pe rien ce  w ith  
th es e pr og ra m s an d fu rt h e r st udy  w ill  be  ne ed ed  to  mak e a det er m in at io n  of 
th e ir  va lu e.  W hat th is  paper  do es  in te nd  is to  ra is e qu es tion s about such  pro 
gr am s w hi le  th ey  a re  st il l in  th e de ve lopm en ta l stag es . As ple a- ba rg ai ni ng  an d 
tr ia ls  become  di sp lace d by  les s fo rm al d iv er si onar y  pr oc ed ur es , th e dollar  co st 
of  our cri m in al ju st ic e sy stem  may  de cr ea se . How ev er , st udents  of  th e  cr im in al  
ju st ic e  sy st em  an d ta xpayers  al ik e wou ld  do we ll to  co ns id er  w het her , in  th e 
lon g ru n,  p re -t ri a l d iv er sion  w ill  be  a  b ilk or  bar ga in .

15 Allison, ibid., found sentences In Scandinavia to be much shorter  tha n sentences for 
comparable offenses In the U.S. In add ition to sho rter sentences, sta te sta tu tes should be 
revised so as to implement the  recommendations of the ABA stan dards th at a wide range of 
alte rnat ives  be avai lable to the sentencing court.  [See American Bar Association Standards 
Relat ing to Sentencing Alternativ es and  Procedures  (Approved Dra ft, 1968), Stan dard and 
2.1].



PRETRIAL DIVERSION BILLS
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House of Representatives,
Subcommittee on Courts, Civil Liberties, 

and the Administration of J ustice of the
Committee on the J udiciary,

Washing ton,  D.C.
The subcommittee met, purs uan t to notice, at 10:35 a.m., in room 

2226, Rayburn House Office Building, Hon. Robert  M. Kastenmeier, 
chairman, presiding.

Pres ent:  Representatives Kastenmeier,  Danielson, Drinan, Rails
back, and Cohen.

Also present : Herbert Fuchs , counsel; William P. Dixon, counsel; 
Bruce A. Lehman, counsel; and  Thomas E. Mooney, associate counsel.

Mr. Kasi'enmeier. The committee will come to order th is morning 
for a continuation of our hear ings on H.R. 9007 and S. 798 on pretr ial diversion bills.

We are very pleased and honored to  have this morning the Honor
able Willi am J.  Campbell, Senior District  Judge,  Chicago. With Judge 
Campbell are two of his associates whom I will call on the Judge to 
introduce to  the committee.

Judge, you are most welcome to abbreviate your statement in which 
case your statement in its t ota lity  will be accepted for the record.
TESTIMONY OF HON. WIL LIAM J. CAMPBELL, SENIOR DISTRICT

JUDGE, CHICAGO, ILL., ACCOMPANIED BY WAYNE JACKSON, DI
RECTOR, FEDERAL PROBATION SERVICES, AND DONALD CHAM-
LEE, ASSISTANT CHIEF OF PROBATION, ADMINISTRATIVE OFFICE
OF THE U.S. COURTS

Mr. Campbell. Thank you. I f it may be inserted at th is poin t in the 
record, I  would appreciate it. I might  sav it  represents completely the 
views of the Judic ial Conference of the ITnited States,  a t the  instance 
of whose chairman, the Honorable Chief Justice and Chief Judge 
Murrah, the Directo r of the Federal Judicial Center, join in this 
presentation on behalf of the  Judicia l Conference of the United 
States, and I would like it  inserted in the record with your kind 
permission as their statement as well as my own.

Mr. Kastenmeier. Without  objection, that  shall be done.
(The statement refer red to  appears a t p. 113.)
Mr. Campbell. Than k you, sir.
Those with me are Mr. Wayne Jackson, who is the Director for the 

Federa l Probation Services in the administrative office of the U.S. 
(91)
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Courts, and his ass istant, Mr. Don Chamlee. They are responsible for 
a great  deal of the statistical data which is contained in the statement 
which the chairman has jus t inserted.

Perh aps for the sake of prompting  questions—I certainly  do not 
intend to read the  statement, your having so graciously included it in 
the record. I will hi t just one or two of the high spots in summary of 
the s tatement so tha t we can open the subject matter  of it for question
ing by the committee if you wish to question me.

I would like to observe tha t since 1936 we have been operating in the 
Fede ral courts a system o f deferred prosecution. The  Federal proba- #
tion system has been the backbone of this operation, and has cooperated 
with the Department of Just ice in the adm inistra tion of a limited pro
gram of deferred prosecution which is informally known in our circles 
as the  Brooklyn plan. Under this plan the U.S. attorney may hold in 
abeyance—ana I point out he has the control of the si tuation—he may 
hold in abeyance prosecution of a defendant , usually a juvenile, con
tingent upon his good behavior. More recently adults  have been in
cluded in the program. The program usually lasts not exceeding 8 
months and is supervised from its very inception by the U.S. proba
tion officer. The prosecutor either closes the case upon satisfactory 
completion of a definite term or processes his original complaint where 
there is a subsequent delinquency.

The exercise of discretion by the prosecutor has not been, in our 
experience with the p lan, at all arbi trary. It  tu rns  in every case on a 
complete social investigation made by the probation officer at his 
request and at the inception of the prosecution.

Of course, he always has, afte r receiving such a report from our 
probation officer, the courts have made our officers available to the 
prosecutor for this purpose. He also has tha t other act of Congress 
with which you are fami liar, 18 U.S.C. 5001. under which he is author
ized to divert any Federal offender under 25 years of age for local 
hand ling and sometimes tha t happens if the prosecutor, on the basis 
of the report  of the p robation officer, has felt tha t t ha t is indicated.

Now, deferred prosecution, I should like to point  out to the com
mittee, can be traced back first to 1936, as I indicated, in our own 
court at the Eastern Dist rict of New York wherein the prosecutor in 
that d istric t at tha t time sought a method of avoiding the demoralizing *
effect of court procedures for iuvenile offenders. It  received great 
impetus from the chief judge of tha t distric t, a distinguished name
sake of mine, to whom I wish I could claim relationship, the Honorable 
Marcus B. Campbell, for many years chief judge of the Eastern »
District of New York.

Between 1936 and 1946 more than 250 juvenile offenders in our court 
in Brooklyn were handled under this plan, and it  is significant to note 
tha t of all these 250 only 2 violated and had to go th rough with the 
rest of the prosecution.

The success of the plan was so outstanding that  in 1946 the then 
distinguished Attorney General, later Justice  of the Supreme Court 
and head of the Federal  Judicial Center, the Honorable Tom C. Clark, 
brought the plan t to the attent ion of the Judicial  Conference of the 
United  States in his annual report as Attorney General. He requested 
our conference to  consider this problem and to consider a favorable 
report on extending its use to other districts throughout the United 
States.
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The repor t of the committee is re ferred to in our statement and is 
also before your committee, and they found it extremely valuable and 
tha t its use should be encouraged. Since tha t time tha t has been en
couraged. The committee, however, reported and recently the Judicia l 
Conference of the United States  has found tha t although it is an 
excellent plan and has worked very successfully in the selected case 
tha t the various prosecutors have brough t it, nonetheless, the most 
patent flaw in the scheme of deferred prosecutions is th at it does not 
have specific sanction in any statute.

« It  is with great gratification tha t the Judicia l Conference of the
United States, and I personally as its represen tative here, not the 
attention which the Congress is giving to this very important  tool in 
the Federal judicial  machinery.

* Now, no statu tory auth ority has existed for the successful use of 
the plan since 1936 right down to date except in the Canal Zone. 
Apparently they, in thei r act, authorized tins in the Canal Zone Act 
of 1962, ac ting obviously on the success of the admin istrat ion by the 
probation officers in our courts in the mainland.

In  1949 probation officers were u rged by the admin istrat ive office 
of the U.S. courts to lend thei r full support to this  deferred prose
cution plan if it met the approval of the court in the ir distr ict and 
to offer thei r full services to the U.S. attorney in each distr ict for 
the continuance and enlargement of its use.

In 1946 the Attorney General first urged all of h is U.S. a ttorneys to 
use this deferred prosecution in worthy cases. The Department's s tate
ment in tha t regard is attached  to the s tatement you have just kindly  
inserted in the record.

The most recent policy statement of the Department is also attached, 
that  was on June  29, 1964, in the Departmen t’s memorandum No. 377.

Now, by definition, the plan is not available for use in adult cases. 
It  was started for juveniles only. Departmental policy, however, 
does not object to special consideration being given in other ways 
to unusual cases involving adult  offenders, and so it has grown to 
be used in special ad ult cases by the various U.S. attorneys through
out the country, but still in a very small and limited  number.

Now, conditions of supervision provided  by the Depar tment  of 
, Justice in 1964 are also attached to the memorandum under exhibit 8

attached to my presentation, and I would refer again to the fact tha t 
the supervision is carried on voluntarily  by the courts throu gh its 
probat ion department.

• We urge our probat ion officers, as I have previously said, not only 
to cooperate with  the U.S. a ttorneys in giving  all the  supervision they 
ask. but also encouraging the use of this  in many other cases.

Now, supplementing  this  policy, the Department has subsequently 
provided  the great service of the FB I in the form of what is called 
flash notices in the event of violation of the condition of deferred 
prosecution, and to bring them immediately to the atten tion of the 
U.S. attorney so tha t the deferred  prosecution can be stopped and 
prosecution commenced in certain cases.

Now, I  attached  to the statement also, which I shall not bore you 
with  at this point, but which is there for reference, the statist ical 
review of deferred  prosecution as we have adminis tered it thus far.

It  commences on page 10 of the attached statement and shows the 
growth in the use of deferred prosecution and the number of per- 
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sons under court probation. It  is interest ing to note that  the per
centage of increase in those given deferred prosecution, although they 
are few in number, a lmost equals exactly the percentage of increase 
in the number of persons put  on probation for all crime by the Fed 
eral court.

Table 1 on page 11 shows the deferred prosecution workload, the 
latest  year the statis tical repo rt shows for 1973 fiscal year there 
were 689 persons treated under this deferred prosecution plan, and 
at the close of the fiscal year those and some additional ones total 
786 were still under supervision by our probation  officers report ing 
regularly  to the U.S. attorneys.

Tables 2 and 2B demonstrate trends in the proportion of persons 
unde r deferred prosecution supervision. Table 2B in particular shows 
a t rend  toward the use of deferred  prosecution for  o lder defendants, 
which I think is significant. Although the plan is intended only for 
juveniles, tha t has grown in use by the prosecutors into the adult 
field.

Tables 3A and 3B reveal tha t there has been littl e change in the 
proportion of persons under deferred prosecution supervision with 
prio r criminal records; that remains constant for the period that is 
shown on review.

Tables 4A and 4B repo rt the offense for which deferred prosecu
tion was granted, and t rends therein  since 1968. The offense category 
of largest growth, it is interesting to note, since 1968 is in the larceny, 
theft, intersta te transportat ion of stolen prope rty category, and the 
percentage of success in th at  is the same, which is very significant, 
in my judgment, since that  is the  large increase in Federal crime.

For persons granted deferred prosecution, the only available meas
ure of effectiveness we have found is the  means by which the person 
is removed from supervision.

Table 5 analyzes removal from deferred prosecution for the fiscal 
years 1964,1968,1972. and 1973, and these are years for which compa
rable figures are available and they are reported and attached  to  the 
report.

Table 5 of the statist ical information reveals t ha t for the 4 years 
in question, 93 percent or more of the persons removed from deferred 
prosecution completed the ir term satisfactorily. I believe this  is p ar
ticularly  significant in view of the category of offenses which you 
will note from the preceding tables and in view also of  the fact that  it 
now includes adults as well as juveniles.

The successful completion rate has improved over the years, and 
in fiscal year 1973, 98.4 percent of the persons removed from super
vision completed the ir term successfully. Eigh ty-eight  members of 
this group or 13.6 percent were removed from their period of deferred 
prosecution prio r to the full term expira tion date.

Now, in view of tha t successful use of this deferred prosecution over 
these years by the prosecutors throu ghou t the United States, prac
tically on the ir own, with of course the approval of  the Attorney Gen
eral. the question natu rally  arises, and it was debated in our Judicia l 
Conference of the United States, what is the need for legislation? 
Well, the first need, and as I say, we are  part icula rly gratified that 
the Congress recognizes i t in considering this legislation, is the mod
est number of persons who are under  deferred prosecution. Currently  
it  represents only 1.4 percent of the tota l people unde r supervision
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by the Federa l probat ion service. Of a tota l of 54,346 persons under 
all forms of supervision by our proba tion service at the close of 
fiscal year 1973, only 786, as I have previously mentioned, are still 
under the defe rred prosecution supervision.

Now, we feel on the basis of our experience in dealing with this, 
and on the reports th at we have from the various chief judges through
out the United  States  in the distric t courts, w ith most of whom I  have 
talked personally on this p rior  to test ifyin g here, that the lack of clea r 
legal au thority for deferred prosecution is the  cause of this inhibiting 
of its growth. Many feel, many prosecutors still feel in spite of the 
department's  strong statement on the subject, and in spite of the 
attitude  of many o f the  courts, th at it is a questionable practice in the 
absence of  specific legal authority by the Congress. Even more than 
that  is the factor o f risk. Deferred prosecution, as I  have said hereto 
fore is being used by the U.S. attorneys selectively. Our observation 
has been th at large ly it applies pre tty much to what you would call 
the cream of the crop. The judges feel, and the judicia l conference 
joins in this, tha t a sa lutary p rogram such as th is should be extended 
to all offenders, not only the cream of the crop, but the poor fellow, 
too. We would like to see this uniformly applied , certainly the dis
cretion should remain in the U.S. attorney but give him statutory au
thor ity to use it generally. As it is now, I  thin k he is rath er timid in 
using it because he wants the cases to  succeed and lie will only pick 
those th at are almost certain to succeed with the capable supervision 
of our probation service. I  think the element of risk  should be extended 
so that  i t applies equally to all persons, particu larly  first offenders of 
all age groups.

Therefore, more extensive use, in my judgment, and in the jud g
ment of our judic ial conference, is in the public interest. In  order 
to accomplish th is, we feel two things are needed: F irs t, clear legal 
authority  such as the two bills before you, H.R. 9007 and Senate 798, 
would provide; and, secondly, a positive program which our proba
tion service could effect and put  in uniformly if there were statutory 
author ity. We are doing it now on more o r less an ad hoc basis, and 
it works very successfully, as I  have indicated. But  if our probat ion 
service had the  st atutory directive to  do th is it could adopt a nationa l 
program of great impetus to the use of  defer red prosecution and of 
great  materiality to i ts extension and success.

The goal of deferred prosecution is to intervene as early as pos
sible following an offense to get it in the hands of the probation offi
cer as quickly as possible where remedial work can be done rather 
than  to drag  it through the processes of the courts.

Diver ting a person to a program of deferred prosecution avoids the 
atten dant  negative labels of judgment, conviction, sentence, jail, or 
prison tha t so often  result unfor tunately in a revolving door of 
residivism.

In  our judgment the enactment of a bill to provide an expanded 
program of pre tria l diversion would be a mandate  to the courts to use 
deferred  prosecution and to the prosecutors as well for a broader 
range of offenders. A program could provide the courts with major 
dispositional alternatives. Indeed, it m ight well eliminate a great deal 
of the objection th ere  is now to plea bargaining, because in most of 
the cases in which plea bargain ing is  now used, in my judgment aft er 
some 33 years of experience as a judge and some 3 to 4 prio r to



that, tim e as U.S . at to rney , in my judg men t mos t of  these th at arc  
now  the  sub jec t of pr et rial  plea  ba rg aining  wou ld be dive rte d if  the 
■Congress would give  au th or ity fo r such  a pro gra m.  I t  wou ld save all 
of  th is  te rr ib le  band ying  ab ou t of  these people th at res ul ts fro m the  
cr im inal  process .

Pr op er ly  adminis tered , a pr og ram of  de fer red  pro sec ution sho uld  
be the of fend ers one and on ly experience  with th e cri mi na l just ice  
system.  I  thi nk  our  success in  i t on  th e p res en t v olun tary  basis wi tho ut 
st at ut or y au thor ity  ove r th is  numb er of  years  ind ica tes  th is  is no t a 
wild ass ert ion  on my part  or on th e part  o f th e Ju di ci al  Co nfe rence of 
the Uni ted Sta tes . I  th ink we cou ld elimi na te fro m th e whole system 
of pro secution of offenders a gr ea t volume of peop le whose only  con
tact  would  be th at  o f a very bene ficia l na tu re  wi th a prob ati on  officer.

Now , o f course, in orde r to do the job,  a deq uate resources  a re neces
sar y. In  ou r judg me nt  offen ders  i n a prog ram o f de fe rre d prosecutio n 
should be placed in case load s o f a prob ati on  officer not  exceeding  35 pe r 
officer. T his wil l pro vid e intens ive  su pervi sion and serv ices  a nd  assure  
pr om pt  act ion  to p rotec t the commu nity in the  event one sho uld  violate. 
Th e execution of the plan  wi ll also  req uir e an adequ ate  inv est iga tiv e 
staf f to  pro vid e ca refu l scr eenin g of  the candida tes . Th ere  mu st be 
scrup ulo us a tte nti on  to  sc ree nin g of fenders so th at  on ly those who meet 
ca refu lly  defined st an da rd s a re placed  in t hi s ca tegory .

In fo rm at ion developed by the prob ati on  officer un de r ou r pre sen t 
use of  the plan  has  res ult ed  fre qu en tly  in complete dismissa ls, some
times in re fe rral s to me nta l hospita ls,  med ical  faci lit ies, voc atio nal  
tr ai ni ng  pro gra ms  a nd  social  agencies,  in othe r words , t ru ly  d iver tin g 
the alle ged  offenders before  th ey  ever become a d efen da nt , ge tting  him 
into some thing  t hat  w ill he lp him  a nd  s traigh ten him  ou t ra th er  tha n 
making  him  an oth er convic t.

Now,  of course , to do th is  there  mu st be a modest inc rease in the  
investi ga tiv e workload  o f pr ob at ion officers. In  o rder  to  give you some 
idea of  w ha t t hat  w ould be we have  co ndu cted a su rve y of  th e 50 chie f 
prob at ion offices across the Un ite d State s which rev eals an est imate  
th at i f H .R . 9007 is enac ted , tho se distr ict s, those 50 d is tr ic ts  es tim ated 
th at  1,326 person s unde r a prog ram of  com munity  sup erv ision and 
serv ices  would  be c er tai n to  re su lt in the f irs t year . So we estim ate  th at 
at  lea st 2,000 pers ons  in the fir st ye ar  of the op erat ion of  H.R.  9007 
would  be the result.

Ta ble  6 gives the  bre akdown  of  the distr ic ts on th e basi s of our 
est imate .

Now. in  o rder to give  you some idea  o f t he  es tim ate d ma npow er and  
costs  th at  a good man un de r II .R . 9007 w ould req uir e to sup erv ise  on 
de fe rre d pro secutio n 2,000 pe ople , we have prep ared  on  page 31 o f my 
sta tem ent an estimate. We  feel  it wou ld req uir e 57 posit ion s in grade 
JS P -9  and 6 sup erv iso rs in  JS P-1 3 , with  30 cle rk-st enograp hers in 
JS P -5 . I t also pro vides fo r ce rta in  n on recu rri ng  furn iture  and  eq uip 
ment items, br inging  a to ta l of  $2,191,500 in the  first, year.

I f  I might  res pectf ull y suggest  in passing , as the fo rm er  c ha irm an 
of  the Com mit tee on th e Bu dg et  of  th e Ju di ci al  Con ferenc e of  the  
Uni ted State s th at pr ep ar ed  an d subm itted  fo r ma ny  years  to the  
Congres s ou r reques t fo r ap pr op riat io ns  fo r probati on  officers as well 
as fo r th e cou rts,  th is  is a m ere pi tta nc e when comp are d wi th the  n um 
be r of  lives  th at  will  be huma nely trea ted and saved as a result  of  a
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deferred prosecution plan  rather than  being subjected to the normal 
criminal processes.

Bear in mind 1 am not criticizing the normal processes. T an mot 
criticizing my own courts  and I  am not cr iticizing the Department of 
Justice  or the Bureau of Prisons. 1 am merely trying to point out on 
behalf of the Judic ial Conference a very valuable alternative tha t will 
be of great benefit to the entire population.

We feel tha t these 93 additional personnel would be necessary fo r a 
program of 2,000 if the plan is implemented correctly. We also feel if  
the program gets  a good start,  we may expect ready acceptance by all 
the courts and a rapid expansion of  the  number  of persons handled in 
this manner.

The program can only be successful if the quality  of services pro
vided in the program remains at a high level.

Diversion is a wise investment but  it will continue to be so only if 
diversion continues to represent the best in services to individuals, and 
that means, gentlemen of the committee, more participation bv a 
grea ter number of proba tion officers who are able to give individua l 
personal attention to these unfortunate victims of crime.

I would like to divert for one moment, if I might , on the record to 
pay the respect and appreciation of the  judiciary to four members of 
this committee, its distinguished chairman, Congressman Kastenmeier, 
our good friend, Congressman Railsback from that great  State  of 
Illinois, Congressman Cohen and Smith  for the great  effort they ex
tended to increasing back to our original request on the floor of Con
gress the number of probation officers that we asked for, the increase 
we asked for las t year. They were sorely needed. I would like to assure 
these four fine members of your distinguished committee tha t their 
services are well appreciated by the judiciary and well appreciated by 
the people whom these probation officers are now serving.

Mr. Kastenmeier. We thank you for your comments.
Mr. Campbell. Thank you, sir.
Now, on several recent occasions to which some of which I have 

already adverted, the Judicial  Conference of the United  States has 
made public expression of its views concerning plans for pret rial  
diversion such as the two bills now before you, II.R . 9007 and S. 798. 
All of these actions by the Judic ial Conference I  would like to point 
out should be taken as consistent with each other, as we instruct the 
juries  in criminal cases, and  as consistent suppor t in principle of p re
tria l diversion as embodied in the two bills, with part icular reference 
to H.R. 9007.

The chairman of the House Judicia ry Committee has been advised 
by the administrative office of the U.S. courts on behalf of our Judicial  
Conference that the bill II.R . 9007 includes the  changes recommended 
by the conference in Apri l 1973. Specifically and most important , th is 
bill, II .R. 9007, as contrasted with S. 798, provides tha t the program of 
community supervision services be preformed by the U.S. probation 
officers. I think the experience of deferred prosecution thus far  has 
demonstra ted tha t without the probation officers ha ndling it. it will 
not be effective. Indeed, they arc in it now a t the invitation of the De
partm ent of Justice and at the volunteering of their services bv the 
judicia ry. T hat  has worked successfully. Your bill H.R. 9007 continues 
this successful operation, and I believe tha t is the salient and most 
important difference between that  bill and the Senate bill.
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Perhaps the committee is concerned with whether the law needs to 
conform to the Supreme Court decision in Galt, which calls for repre
sentation by counsel of juvenile defendants. I th ink that counsel should 
be provided for  all defendants in the  Federal crimina l process, whether 
deferred  prosecution or otherwise. I  do not think we should any longer 
trv  to administer the Federal  judicial system or the criminal justice 
admin istration without adequate counsel at  a ll stages, even including 
investigative under deferred prosecution, represen tation by counsel.

The question might also arise as to whether parents or guardians 
of a juvenile can consent. I  would suggest that can be left to the dis- t
cretion of the individual judges or their  officers assigned to this.

Another point to be considered in this regard, the Judicia l Con
ference feels, you might want called to your attention  is whether U.S. 
magis trates might hear these cases and release persons on a plan of *
supervision and services. In  my judgment, for what i t is worth, and i t 
is shared by a majority of the Judicial Conference of the United 
States, I  thin k this would be an excellent use of the office of magist rate 
which was just created by the Congress recently. In fact, I would 
strongly recommend to the committee tha t the init ial court handling of 
any of these diversion cases be solely by the magistrates so that they do 
not get into the stigma of a tria l. I would also give the magist rates 
jurisdict ion to release them after satisfactory completion, thus being 
spared a further prosecution. It  would also keep the court independent 
of the handling of it in the event there  should be a tr ial  for violation 
later on and the U.S. attorney decides tha t he wants to indict, him any
way and does indict him, then none of the proceedings before the 
magistrate would be par t of the tr ial  and you would not have the prob
lem of the judge who fi rst p ut him on deferred  prosecution presiding 
over his tria l. You would have a completely independent point of view, 
which of course the tria l judge should have in approaching any 
prosecution.

Now, the question also arises under both bills as to who should 
determine who is eligible to partic ipate.  I strongly recommend th at 
that  decision be left with the prosecutor. I think  tha t is where it 
belongs. Af ter  a ll, it is a waiving of the prosecutorial function. I do 
not th ink the courts, probation officers or anyone else should in terfere  
with that function, lawful function  of the Depar tment  of Justice. «

I think, in conclusion, in this statement I have t ried to report  just 
the highl ights that you may want for questioning me, and whether 
there is need for this legislation. You can tell by what I have said 
already, in my judgment  and tha t of the Judic ial Conference the •
answer is emphatically yes.

The second question is what are the relative merits of the two bills 
under consideration, H.R. 9007 and S. 798. This, of course, is more 
difficult. We do not want—the judicia ry never wants to be in the posi
tion of te lling the Congress what to do or of comparing the action of 
one House with that of the other. We point  out. as I think  I have in my 
statement thus far. the very laudatory  provisions of vour bill, H.R.
9007 as contrasted with the Senate’s bill in th at it leaves the handling  
of these cases where that has been effectively demonstrated i t belongs, 
and tha t is in the probation service. Both bills provide for  an expanded 
and adequately staffed p rogram for deferred prosecution. I  t hink  the 
House bill provides the better of the two systems.
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With out gainsaying any of the provisions of S. 798, II.R . 9007 
does clearly assign the responsibility where, in our judgment, it be
longs. The probation system in our considered judgment is the logical 
home for deferred  prosecution. Th at is where your bill II.R . 9007 
puts it.

Gentlemen of the  committee, the time for expansion of this proven 
function in our judgment is here. In  proposing a plan of deferred 
prosecution the subcommittee has already deal t with the one real 
danger, the likelihood tha t deferred  prosecution will be expanded

•  without advance provision for additional manpower. This would be 
a tragedy. It is hear tening to us in the  judiciary  to  see that II.R.  9007 
anticipa tes this danger and makes i t clear tha t the probation system 
cannot assume the added responsibilities until funds for the purpose

• are appropriated.
I have attached  as an appendix to my statement selected excepts 

of reactions of various probation  officers in citing individual success
ful cases under deferred prosecution to date. I recommend th at you 
might  want to look them over.

Thank you for lis tening to me, and please le t me have any questions 
tha t you would like to ask.

Mr. Kastexmeier. Thank you, Judge Campbell, for a very 
thorough explana tion of the position of the Judicia l Conference 
and your own on this question.

I will be brief. We have a number of other witnesses to hear from.
You refer to the historica l development of pret rial diversion or 

deferred prosecution and suggested originally it was used for juve
niles or only for first offenders, the cream of the crop. It  was also 
suggested as being used increasingly for  adults. Do you agree with 
the provision of II.R. 9007 which allows the use of pretrial  diversion 
for  any offender?

Mr. Campbell. Yes, T do. In fact, I think it is most salutary.
Mr. Kastexmeier. A second question which we dealt with yester

day is should there be any understood, if not statutor ily expressed, 
crite ria by which individuals  qualify  for this diversion program?

Mr. Campbell. I would warn, on the basis of my personal experi 
ence, which as I have indicated is over several years, I would warn 
again st tying the hands of the prosecutor in tha t way. I think tha t 
we should leave the discretion entirely in the prosecutor. Indeed. I 
am such a proponent of the authority  of the office I former ly held 
in the northern dist rict  of Illinois  that I even favor, as I thin k I

• have sent copies o f my remarks to the members of this committee, I 
even favor  abolition of the grand jury  in favor of complete prose
cutorial  discretion in the prosecutor himself. I would not favor ham
pering tha t authority  by setting down any hard and fast guidelines 
or national standards th at he is to follow.

Mr. Kastexmeier. One other question. As a precondition , perhaps 
a qualifying precondition,  the Justice Depar tment  suggested t ha t the 
individual selected for the program ought to acknowledge guilt,  the 
crime with which he migh t be charged or was in fact  charged. Do 
you think  t ha t t ha t is a necessary element in terms of his quali fying  
for pre tria l diversion?

Mr. Campbell. No, Mr. Chairman, T do not. I think th at the U.S. 
attorneys have demonstrated in the ir use of this  plan since 1936
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that if the person is treated by the probation office it does not require 
an acknowledgement of guilt. They have already had successful 
experience with that , and I would advise against it for thei r own pro
tection in the subsequent prosecution if one should develop. I think  
such a plea or such an admission might well be held unconstitu tional, 
if attempted to be re ferred to in a subsequent tria l for those who are 
unsuccessful on deferred prosecution. I would advise s trongly against 
requiring such an admission.

I think on the other hand  you have to keep some sort of a docket 
of who was placed on i t, and if you give th is auth ority to the magis
tra te rath er than to«the tria l judge, I  th ink he can keep such a docket 
and it is not part  of any criminal prosecution and it does not require 
any admission of guilt. I t requires merely a refer ral under your bill.

Air. Kastenmeier. One last question, and this really is tangential , 
but the fact is we will be taking up amnesty in a month or so as a 
question.

I notice in your statistics , page 19. for offenses of the Selective 
Service Act, 1968-73 comparisons, tha t you have but six in 1968 and 
but four in 1973.

Mr. Campbell. Yes, s ir.
Mr. Kastenmeter. The question goes to this class of persons as 

first offenders, young people, who would on the surface seem to qual
ify clearly in terms of good risk for the program and vet there were 
so few. Was there a consensus effort to screen out selective service- 
violators?

Mr. Campbell. T would say so. We are refe rring here, of course, 
to the conduct of the U.S. attorneys. Our probation service could only 
take those that  the U.S. attorney gave us. The U.S. attorney did not 
give us very many selective service cases, and purely from my own 
observation. T do not know anything official about it, but I would sav 
that  is a correct reflection of the attitude of the Department  of Justice 
toward those violators at the time referred to in the 2 years in our 
statis tical table.

T think the Depar tment  was urgin g the prosecution of every one 
of those cases on the U.S. attorneys, and I think tha t is the reason 
they have diverted so few.

T think if you compare the attitude  of the  various courts, the vari 
ous dist rict courts toward  those offenders, you will find expression 
more along the lines of recognizing tha t they are in many instances 
young and sincere offenders in the t reatment they have received in the 
courts.

But the statistics to which you refe r, Mr. Chairman, are only those 
refer red to us and our probat ion service by the U.S. attorneys who T 
thin k were under direction tha t all such cases should be prosecuted.

Mr. K astenmeier. Thank you very much.
T vield to the gentleman from the great Sta te of Illinois.
Mr. Railsback. Well, I  wan t to say that  I  am of course delighted to 

have you here. I remember when I was a freshman Member of Congress 
back in 1967 when I  heard you testify at that time, and I was very im
pressed. I do not know whether  you and your colleagues stayed up las t 
night to  prepare your testimony, but you covered about everything tha t 
we raised yesterday, including such things as the applicability of Gault 
and whether the same judge  tha t diverts should end up trying if the 
accused has to  leave the program, and you also covered a point that
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we are interested in about  whether the program should be pr imar ily 
directed toward the youthful first-time offenders, which I  th ink most 
of us feel it should but we do not want to exclude anyone.

T want to sav to my colleagues on the subcommittee tha t Judge 
Campbell served many years as the Chief J udg e of the Northern Dis
trict of Illinois with "a grea t deal of distinction. I doubt if there is 
a judge that  is any better known in the grea t State of Illinois than  
Judg e Campbell, and I am glad to see t ha t he is st ill as energetic as 
ever and as persuasive as ever.

I wanted to ask your feelings about a reference on page 31 of your 
formal statement which relates to contractual services, which I  think 
might  be very impor tant. I want to comment t ha t I am glad tha t you 
had a reference in there,  and I thin k in your budget you allow 
$750,000 as an estimate for  contractual services.

Mr. Campbell. Th at is right .
Mr. Railsback. I  ju st wonder, up until now if  the probation officers 

have been able to contrac t for, say, she lter care homes or residential 
homes.

Mr. Campbell. No, unless they are owned or operated by the  De part
ment of Justice. Of course, the Bureau of Prisons works very closely 
with the probation service in making any of its facilities available. 
Othe r than tha t, the probat ion officers usually have had to get local 
community services for th is and a t no expense to the Federa l Govern
ment, but provided for  by private char ity.

Now. under a prope rly funded program the Federa l Government 
should no longer prope rly statu torily authorize  such a program. We 
feel that  the Federa l Government—indeed we cannot impose tha t 
much fur ther on the local facilities. On the basis of the experiences our 
officers have had in the cases they have supervised in the past, we 
feel th at an overall allowance of $375 a case would cover the need of 
contractual services. Th at is where we arrived at the item of $750,000 
in the budget, assuming 2.000.

Mr. Railsback. T think tha t is very important , because we always 
have to fight the battle  of the budget for the probation officers, for 
one thing. It  looks to me like this is going to be a continuing battle.  
You mention somewhere in your statement tha t a proper  caseload 
would be something like 35 cases, which I would agree with. Tf we 
run into a situation where the probation officer simply has case loads 
tha t are numerically more than tha t, and in some cases they have 
been substan tially larger than  the 35 cases, then I think  it would be 
helnful to have this contractual authority  if there are good fac ilities 
within a community to pay them for  helping.

Mr. G \mpbell. Precisely.
Mr. Railsback. There is a difference in Senate bill 798 and TT.R. 

9007 as far  as who can really termina te an accused or a person's 
partic ipation in this kind of a community services program. I am a 
little bit concerned about Senator Burdick’s leaving it apparent ly to 
the attorney for the Government to actually decide when a release 
should be terminated, and it seemed to me we purposely avoided th at. 
I am very much aware tha t the attorney’s recommendation is certain 
to carry a great deal of weight with the court. But I s till would pre fer 
to leave it to the court.

Mr. Campbell. I th ink  he would be.



102

Mr. Railsback. I am inclined to think so. too. I t would seem to inc 
it would be more judicious to let the judge decide, taking into account 
the recommendation.

Mr. Campbell. I  think you are  absolutely correct in tha t, and it is 
one of the differences in the two bills that the Jud icial Conference did 
discuss. We would much ra the r have that  final determination, a judi 
cial act for two reasons: first of all. to protect both the prosecutor 
and the defendant  in that  a specific charge has now been discharged. 
Well, that  is a far  cry from fur the r prosecution, and the defendant is 
entitled to that.  If  we leave it merely to a voluntary action on the 
part of the U.S. attorney,  that is not accomplished.

Second, if you invest this authority  of deferred prosecutions to de*er 
in the first place and to discharge in the latter instance, in the U.S. 
magistrate rather than in the distr ict judge, I think you will have a 
completely independent officer who has time to really supervise the 
work of these cases and the final hearing would be, I would ant icipate, 
a motion from discharge of supervision which would lx1 brought 
largely at the instance of the probation officer. Xow, they  come to the 
U.S. attorney frequently before the period has expired and say, 
“Look, he is doing so well, he has got a job. back with his family, why 
don't we discharge him from supervision?’’ In every instance the U.S. 
attorney has agreed. So I think you would be following the same pro
cedure and giving it the additional sanction and approval of a judicial  
fiat if you invested tha t power in the U.S. magist rate on motion 
either bv the U.S. attorney or by the defendant’s attorney or on his 
own motion by the probation officer, which is the way it is now done.

Mr. Railsback. I than k you for your statement. I really think that 
makes good sense, too, and hope that we are successful.

Mr. Campbell. I would strongly advise it.
Mr. Kastenmeier. The gentleman from Californ ia, Mr. Danielson.
Mr. Danielson. I have but one question.
T am mindful and understand your feeling that  the magistrate 

should have a part  to play in terminating the supervision, but when 
placing this person on supervision you have mentioned before tha t 
you believe in investing great discretion in the U.S. attorney.

Air. Campbell. Complete.
Mr. Danielson. What role would the magistrate have at t hat  stage?
Mr. Campbell. None at all except to make the order of reference to 

the probation  officer by which he has the legal authority  and to carry 
out the program that  will lx* recited in your statute.

Mr. Danielson. The discretion would rest with the U.S. attorney.
Mr. Campbell. Completely, and I think it should stay there.
Mr. Danielson. I thought I misunderstood you.
Mr. Campbell. I agree with  you 100 percent on that, I do not think 

that  the prosecutor should ever lose the right to chose which cases shall 
be deferred, which ones shall be prosecuted, whether to proceed by in
formation or indictment. All of th is should be left solely in the hands 
of the prosecutor.

Mr. Danielson. And the inception of the magistrate 's function 
would be pro  forma, to establish a docket and to issue the order?

Mr. Campbell. To the probation officer which gives him the legal 
authority  to do that  which the U.S. attorney asks him to.

Mr. Danielson. But that would be in response to the U.S. at
torneys—
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Mr. C ampbell. Yes, sir.
Mr. Kastenmeier. The gentleman from Maine, Mr. Cohen.
Mr. Cohen. Thank you, Mr. Chairman, and thank you.
Congressman Railsback never fails to remind us he does come from 

the grea t State of 111 inois.
Mr. Campbell. 1 am happy to hear that .
Mr. Coiien. Now tha t he has been endorsed by a man of your dis

tinction,  T think he will be insufferable for the next few months.
Also, I find it somewhat difficult being the freshman minority mem

ber of  the Committee on the Judiciary , since I am called upon to ask 
questions when they have already been asked. I guess 1 have lamented 
about this before. I was pleased to hear your response to Chairman 
Kastenmeier' s question about the Justice  Department’s position on 
the admission of guilt as a condition precedent to rehabilitation.

I only want  to ask one question tha t we raised yesterday, and tha t 
dealt  w ith Senate bill S. 798 and that  is on the use of the advisory 
committee at the local level to sort of supervise and make periodic 
recommendations and so forth . I believe the Judic ial Conference has 
endorsed that proposition and it is not in the House bill. You would 
support that, 1 would assume ?

Mr. Campbell. I  support it with a lit tle reservation. I think an ad
visory committee is a very fine thing, and each probation officer in his 
own dist rict has such a committee at the present time. They draw very 
heavily on all local resources, the probation office has th at as a ma tter 
of national policy that they do so.

I have only th is hesitancy about it. I natu rally  support  an advisory 
committee. 1 think tha t the Senate bill provides that  it be at least 
approved by, i f not appointed by, the chief judge of  the district court 
of each district, and not to sell my own people down the river or any
thin g of the kind, but I do not think  in the field of social work we 
should have too much judicial  interference. We have judicial super
vision now. The probation system operates as an arm of the courts. It 
is under the courts. We appoint probation officers. They hold office at 
our pleasure. We have enough authority  over them.

Now, i f the advisory committee were to be merely a committee as 
the Senate bill, I  am afraid , suggests, made up of judges of the court, 
I do not think  it would add anything to the  present system because we 
already have that.

If , however, i t would mean the channeling of all the community 
resources into the probation office, then 1 think it is helpful. Now. that 
of course again depends on the adminis tration in each dis trict by each 
chief judge.

But answering your question in the  overall, I share the opinion of 
the Judicia l Conference and of the Senate that it is helpful to have 
such a committee. I do not know how by statute you can guide how 
they are going to appoint, but I hate to hobble the proba tion officer in 
deferred prosecutions.

Mr. Cohen. Jus t one final question. I have not really looked at all 
the statistic s you provided in your statement, but what  is the average 
csaeload per probation officer in this system?

Mr. Campbell. We have reduced it now with the help of you gentle
men who got us the additional officers.

Sixtv-seven under supervision by each officer as a national average, 
plus 37 presentence investigations per officer, and 51 for Bureau of
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Prisons , the military courts, and so forth.  We do the ir work without 
compensation.

Mr. Cohex. Thank you very much.
Mr. K astexmeier. The gentleman from Massachusetts, Mr. Drinan.
Air. Drixax. I want to say you gave the best testimony 1 have heard 

in my 3 years in Congress, and well and forcefully.
Why on page 30 is the great Sta te of Massachusetts omitted ?
Mr. Campbell. Well, it is probably because Drew up there was 

keeping his probation officers so busy that he did not have time to  an 
swer my letter.

Mr. 1 )rixax. Why is the great  State of Wisconsin omitted ?
Mr. Campbell. The great State  of Wisconsin is probably omitted 

for the same reason.
Mr. Drixax. Usually you have direct and cogent information.
Mr. Kastexmeier. The committee is very grat eful  to you. Judge 

Campbell, and both the gentlemen accompanying you, Mr. Jackson 
and Mr. Chamlee, for appear ing here this morning.

Mr. Campbell. Thank you very much, Mr. Chairman.
I gather I  am excused. I thank you for your kindness.
Mr. K astexmeier. I f it is all right with the next two witnesses. I 

would like to ask you to come up together. Dr. Bertram S. Brown, who 
is accompanied by Air. Hopkins, and Air. Aliller, who both are asso
ciated with the American Bar Association and represen t other points 
of view as well.

Gentlemen, you may proceed and then we will proceed with the 
questioning, but I would like you both to present your testimony in 
tandem.

TESTIMONY OF DR. BERTRAM S. BROWN, DIRECTOR, NATIONAL
INSTIT UTE  OF MENTAL HEALTH, ACCOMPANIED BY ARNOLD J.
HOPKINS, ESQ., ASSISTANT DIRECTOR, AMERICAN BAR ASSOCIA
TION COMMISSION ON CORRECTIONAL FA CIL ITIES AND SERVICES

Dr. Browx. Air. Chairman, i t is a grea t pleasure to tes tify before the 
States  of Alassachusetts, Wisconsin, Illinois , Alaine—if I  le ft anybody 
out, God help me.

You may wonder why a psychia trist and the Direc tor of the Alental 
Health Inst itute  comes to be testi fying as a representa tive of the 
Commission on Correctional Facilit ies and Services of the American 
Bar Association. Gov. Richard J. Hughes, now chief justice of the 
New Jer sey Supreme Court, a friend and colleague for many years, 
wanted to join in the discussion of  these pret rial diversion measures 
in his capacity, chairman of the ABA Corrections Commission, but 
because of his new dut ies was unable to and asked me to represent the  
commission.

Aly own career in criminal justice matters  started in Alassachusetts 
as a young psychiatrist in t rain ing.  I  worked in Walpole  and Concord 
Prisons, as a staff person in the division of legal medicine. Since then 
I have spent 20 years in this par ticu lar aspect of human suffering and 
behavior.

I have also appeared before  the Judici ary Committee many times on 
our narcotic addict rehabilitation  program before Don Edward and 
Chuck Wiggins and many members of the House Jud icia ry Committee.
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More specifically, and I thin k related  to the Federal leadership role 
of th is bill, I became closely associated with Daniel L. Skoler when he 
was with the Law Enforcement Assistance Administration. During 
President  Johnson’s days, we had a program known as the White 
House Governors’ Conference, where we flew around to 40 of the 50 
States  on Air  Force 1, trying to see what the natu re of the problems 
were—he, from the LEAA, and I,  from the  Nat ional Inst itute of Men
tal  H ealth. Dan Skoler  as you may know is now executive director o f 
the ABA Commission on Corrections.

I might also say accompanying me is Mr. Arno ld J . Hopkins. I first 
met Mr. Hopkins  when he was a classification officer at Patuxent In 
stitut ion for Defective Delinquents in Maryland. Mr. Hopkins is as
sista nt staff director of the ABA corrections p rogram and director  of 
the National P ret rai l In tervention  Service Center.

Tha t is a rather  long introduction to the statement, but I thought 
between Fa the r D rina n there and us, we might not need any lawyers.

It  is a privilege to appear before thi s subcommittee on behalf of the  
American Bar  Association Commission on Correct ional Facilit ies and 
Services in support of legislation titled , H.R. 9007 and S. 798, author
izing pret rial diversion alternat ives to court processing of certain 
criminal cases. Joining me in the discussion of legislative proposals 
H.R. 9007 and S. 798 is Arnold  J . Hopkins, assistant staff directo r of 
the ABA Commission on Correctional Fac ilities and Services, who also 
has responsibility for administra tion of our National Pre tria l In ter 
vention Service Center.

It  is with interest  th at  I  have observed the evolution and dynamics 
of the  early  diversion concept from my position as Director of the Na
tional Ins titu te of Mental Health and affiliation with the corrections 
reform program of the American Bar  Association. The intervention 
technique is not regarded as a new approach. We heard in 1936 in 
terms of diversion from the former witness, and you can see it in the 
approach to mental heal th services. Aly close association with the dra ft
ing and implementation phases of the Federal Community Mental 
Hea lth Services Ac t enables me to be reflective on its contemporary 
application in the context of the  criminal justice reform  movement.

H.R. 9007 author izing  court-sanctioned community diversion place
ment procedures and the companion legislation S. 798, the Community 
Supervision and Services Act, represent, in our opinion, progressive 
and achievable criminal justice objectives. Moreover, we sense that  
many local jurisdic tions eagerly anticipate the enactment of Federal 
pre tria l diversion legislation tha t clearly signals public policy and 
leadership in the pursuit  of viable alternatives to standard criminal 
justice programs and practices. I mentioned this in my informal re
marks, and I do not know whether th at has come up before, but the pas
sage of  th is legislation, while it may impact hundreds and thousands 
of o ur cases in the S tate  courts, also sets a model both practica lly and 
symbolically. Several community efforts demonstrating  local pret rial  
diversion alternatives have achieved thei r experimental goals and now 
must consider the stra tegy and techniques by which project insti tutio n
alization—by which I mean the legislative hearing process—can suc
ceed. As well, innovators persuaded bv the record of tested diversion 
programs seek guidance from the subcommittee as deliberations on 
the cited legislative proposals are under taken, thus enabling local gov-
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eminent planning  and program development priorities to achieve 
fruition.

Consequently, it is refreshing for me to observe a visionary Congress 
engage its vast  expertise in the promulgation of legislation in the  mat
ter of  pretria l diversion. Such a pronouncement will, I submit, g reatly  
facilita te the in itiation of criminal jus tice diversion to all levels of gov
ernment. thereby allowing the concept to achieve significant nationa l 
impact. Thus, a unique intergovernmental approach to the unnerv ing 
criminal recidivism rate  is on the threshold of becoming a reality.

The ABA Commission on Correctional Facilities  and Services views 
the two pretrial diversion measures to be examined by this subcommit
tee as important law reform efforts to strengthen the admin istration 
and performance of our criminal justice appara tus. While recommen
dations and s tandards developed by authoritat ive commissions abound, 
the matter of their  transla tion and applica tion to existing criminal 
justice systems and services requires considerable stimulation.

It  is precisely this posture of the  crim inal justice reform movement 
tha t prompted the establishment of  th e ABA corrections reform pro
gram. As you know, Air. Chai rman, it was at the behest of Chief J us 
tice Warren E. Burge r th at we began this effort.

In Washington you never know when your subordinate will become 
your boss. Chief Judge Bazelon, on the D istrict of Columbia Appeals 
Court, had Justice Burger on his court, the next day he had Chief 
Justice Burger as his boss. Chief Ju stice Burger has taken a massive 
leadership role in corrections reform and has continually been sup
portive of the work of our Commission.

Now in its th ird  year of operation, the  Commission has designed and 
implemented a succession of national action programs to pursue prom
ising correctional reform and offender treatment opportunities. I share 
the enthusiasm of our chairman, Chief  Justice Richard J. Hughes of 
the New Jersey Supreme Court, and Commission colleagues for the 
dispatch and professionalism with which our corrections reform p ro
gram has been administered. We are also pleased with the ongoing sup
port we have received from the ABA, sister professional organizations, 
the corrections community, and the organized bar.

I profess a special advocacy and interes t for the work of one Com
mission project. Tha t is our National Pret rial  Intervention  Service 
Center, which I have the good for tune of serving as chairman of the 
advisory board. This project best exemplifies the inte rdiscip linary ap
proach used by the Commission to stimulate  change in the corrections 
process. I ts mission of expanding the  pretria l diversion concept by as
sisting localities in planning and program development efforts to
gether with the operation of a national clearinghouse service, has 
provided excellent perspective for commentary on the two Federal 
pretrial  diversion bills.

Under  a $153,430 manpower gra nt  from the U.S. Depar tment  of 
Labor, the Center was activated in March 1973 to st imulate the estab
lishment of p retri al intervention a lternatives to criminal adjudication 
modeled a fter the Labor Departmen t funded experimental programs 
in New York (Manhattan court employment projec t) and the D istrict 
of  Columbia (Pro ject  Crossroads). Here the emphasis was on man
power services as a resource to achieve social and economical stability 
for selected criminal defendants  with the expectation of reducing
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recidivism outcomes. The success rate in terms of diverted  criminal 
careers  was gratifying in tha t successful participants of the Crossroads 
and Manhatta n demonstration projects were two to three times as 
unlikely to reappear as offender statistics  than  persons processed 
through the conventional criminal justice sequence. We have all sorts 
of da ta which we ask to submit for the record rather  th an take time 
in verbal  testimony.

In  view of the solid performance of Project Crossroads and the 
Man hattan court employment project, the Labor Depar tment  has to

•  date  invested $4.2 million for support of a cluster  of second-round 
demonstra tions in nine cit ies to fur ther te st and analyze the pret rial 
intervention  technique. Reports from these projects operat ing in Bos
ton, Baltimore, Atlanta, San Antonio, Minneapolis, Cleveland, and

* the three  California cities of Hayward, San Jose, and Santa Rosa 
suggest similar results in the reduction of recidivism. Our best e sti
mate is th at from 1968 to date, upward of  11,000 persons have enrolled 
in these pret rial intervention projects, three-quarters of the total 
admissions have been favorably terminated—that is, with charges dis 
missed—and of that number, approximate ly 7 percent have recidivated 
over a 3-month followup period. A more detailed accounting of diver- 
tee characterist ics and performance results appears in the thi rd annual 
progress  repor t on the pre trial  intervention program, prepared by Abt 
Associates of Cambridge, Mass., for the U.S. Department of Labor— 
March 1973.

In  statements of J uly  20, 1972, and March 27, 1973, before the Sub
committee on National Penitentiaries, the views of the Commission on 
S. 798 were presented. The ABA house of delegates approved the  rec
ommendation for enactment  of this legislation offered by the section 
of crimina l law at the midyea r meeting in February 1973. We were 
heartened to learn  th at the Community Supervision and Services Act 
was unanimously passed by the U.S. Senate on October 4, 1973, and 
take th is opportunity to recognize the leadership and commitment by 
Senator Quentin N. Burdick in th at most significant accomplishment. 
The report to accompany S. 798 prepared by the Senate Committee on 
the Judicia ry has our t ota l endorsement. I  was particu larly  gratified 
to note the accommodations made by the Just ice Departm ent on issues 

- pertaining to the m andatory guil ty plea. These were apparently recon
ciled bv the inclusion of s tatu tory  language in section 2 declarations—• 
general expectation tha t parti cipants would accept responsibility for 
the ir behavior—and the requirement of confidentiali ty of statements 

’ made by individuals in the diversion process—section 6(b )—which
I migh t note was the only subject I did not hear come up in the ex
trao rdin aril y comprehensive testimony of the last witness.

On comparative analysis  o f pretr ial diversion legislation proposed 
in S. 798 and H.R. 9007, we find no substantial substantive differences 
though the former bill, it is recognized, represents a more compre
hensive and flexible legislative framework. Legislat ion is an ar t of 
draftsmanship and we view H.R. 9007 as a basic authorizatoin for 
diversionary placement by the U.S. Dist rict Court with procedures 
for the disposition, but less detail on matte rs pertinent to adm inistra 
tion of services. Otherwise the objectives of both bills from our action 
perspective are identical, including pertinent provisions on adminis
tra tion and functional aspects of the diversionary placement authori 
zation.



108

There  a re, h owever,  s everal sa lie nt provis ions in S. 798 wh ich ough t 
to be commented u pon on  th e basis o f ou r exper ience in technical ass ist 
ance  ac tiv itie s of the ABA Pr et ri al  In terv en tio n Service Cente r. We 
lind a healt hy  va ria tio n in de fer red  pro secutio n proje cts  op erat ing in 
ap prox im ate ly 20 jur isd ict ion s. Pr og rammat ical ly , the reg imen of 
com mu nity support ive  services rep resent s a mix of  manpower and 
counse ling emphasi s. However , proje ct va ria tio ns  ex ist  in div ers ion  
au thor ity , admi niste rin g agency,  int erv entio n po int, and opera tio na l 
schemes. The flex ibil ity in des ign of demo ns tra tio n models  is an im 
por ta nt  fac tor  to preserve so as to allow  fo r al ternat ives  in service 
age ncy  select ion, staf fing  pa tte rns, ut ili za tio n of  ex ist ing  resources,  
and del ive ry o f serv ices plan s that  are influenced b y e lig ibi lity cr ite ria , 
projec t site , financ ing  opt ions, and ma npow er av ai lab ili ty . Fo r these  
reas ons  we fav or  the st ra tegy  of  flexib ility in projec t fun ction and 
resource ut iliza tio n prov ide d fo r in  sect ion 9 of  S. 798. The pro 
posed section 3172 o f H.R . 9007 adds  the screen ing , superv isio n, and 
servi cin g of  diversi onary  plac ement  cases to no rm al  pro batio n officer 
fun ctions and , in th is respec t, may be unneces sar ily  res tri ctive , given 
the va rie ty o f options  av ail ab le wi thin an d outsid e the criminal jus tice  
system to perfo rm  th ese  func tio ns—f or  examp le, pr et rial  r elease pr oj 
ects  establis hed  in 75 citi es,  emplo yment  service agencies , com munity  
trea tm en t gro ups, and so fo rth . Ag ain  fro m my 10-year perspectiv e, 
we mu st be most ca ref ul  no t to lock in othe r elem ents , to allow fo r 
new manpower and to allo w no one burea ucrac y to take hold of an 
im po rtan t prog ram , as I th in k th is is. I t  may  well be th at  Fe de ral 
prob ati on  officers al read y hav e excess ive case loads, as is the  case in 
ma ny  St ate agencies , an d the refore  wou ld be unable to sup erv ise  
ad di tio na l div ers ion  placem ents. In  th at  si tuat ion,  H.R.  9007 may 
un in tent iona lly  lim it se rvi cin g alt erna tiv es  and thereb y frus trat e the  
fu ll im ple me nta tion or  expans ion  of  d ive rsi onary  placem ent  pro jec ts. 
Th ere is a cost factor  in  us ing  on ly prob ati on  officers to  supervi se and 
serv ice div ertees  t hat  sho uld  be con side red which  is guard ed  ag ain st 
un de r the staffing op tio ns  pro posed  in  the Comm unity  Super vis ion  
an d Services Act.  Pa raprofessio na ls emp loyed as div ers ion  counselors 
an d job  develop ers are  wo rk ing effec tively in mo st pre tr ia l in terven 
tio n pro jec ts in op erat ion tod ay  and at consider ably less cost th an  
staff ing exclusively  with  pro fessional s. The feas ib ili ty  of  ut ili zing  
va rio us  parap rofess ion als  has  been the sub jec t of  a  Na tio na l In st itute  
of  M ental  H ea lth  rese arc h pro jec t. Th e r esu lts  ha ve  been so prom ising 
th a t 20 pos itions hav e been  establ ished as a line item  in the  budget,  a 
ve ry im po rtan t adv ance in Fe deral  ma npow er schem es and inc rea s
ingly  repl ica ted  in St ate fac ilit ies . Th e ut il ity of  th is  team ap pro ach 
in legal,  m edical and educational services is ga in in g prom inence. The 
forem entioned s tr ic tu re  wou ld seem to im pa ir ut ili za tio n of  thi s s taf f
ing resource.

O th er  fea tures  inc lud ed in S. 798 th a t might  be pro vid ed fo r in 
H.R.  9007 wou ld be : (i ) Co nfide nti ali ty of  adm issions made du ring  
th e div ers ion  process, (i i)  periodic  re po rt ing of  pa rt ic ip an t progress 
to pro sec uting  a tto rn ey  and re fe rra l jud ge , (i ii)  gu ide lines fo r te rm i
na tio n of  unsuccessful dive rs iona ry  placem ents, an d (iv ) es tab lish
ment of  prog ram  ad vis ory com mit tees  to  p rov ide  oversight and  policy .

It. is  our pos ition th a t as proje cts  d em onstr ate  thei r ut ili ty , steps be 
tak en  to  forma lize  the process and pro ced ure  fo r diversi onary  place
ment so as to ins ure  inst itu tio na liz at ion of  the  technique . We find a
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variety  of approaches used in the sanctioning of pret rial diversion 
opportuni ties. New Jersey and Pennsylvania have court promulgated 
rules o f procedure, Massachusetts has legislation pending in the sen
ate—S. 1592—which prescribes diversion procedures and adminis
trat ive services, and Washington recently enacted subsidy legislation— 
S. 2491—which provides State stipends to local units of government 
diverting defendants  to community services programs at $448 per 
referral. Absent these examples, the  authori ty for conducting  pret rial 
diversion projects  is based on prosecutorial discretion in the  charging 
function with use of extra judic ial and third-party custody arrange
ments for placement of adu lt/ju ven ile diversion cases. Formalized 
operational agreements and administra tive policies do not exist for 
many pret rial  intervention projec ts making  them vulnerable to ac
countabil ity inquiries.

Turning to the legal issues in the diversionary process, a discussion 
of certain fundamenta l constitutional safeguards appeal's in the Sen
ate Jud icia ry Committee repo rt on S. 798 at pp. 13-16. Most promi
nent of the diversion legal issues is the desirabi lity or nondesirabili ty 
of a mandatory guilty  plea as a condition precedent to part icipant 
enrollment. The ABA position on this issue was eloquently stated bv 
Keith Mossman, Chairman of the section of Criminal Justice in Testi
mony on S. 798 before the National Penitentiar ies Subcommittee. Mr. 
Mossman indicated the ABA was not persuaded tha t a required plea 
of guilty had rehabi litation value and suggested th is concept should 
not be written  into the statute.  Chairman Hughes responded in kind 
via his lette r of February 8,1973, to Senator Burdick.  S. 798, as amend
ed, declares in section 2 tha t diversion alternat ives to institu tional iza
tion be “made available to persons accused of crime who accept re
sponsibility fo r their behavior,” a consideration agreed to by the Justice  
Depar tment  as having the effect of excluding individuals  who choose 
to plea not guilty  from enter ing the diversion program. We find no 
fau lt with this  provision.

Other diversion legal aspects dealing with (i) equal protection 
guarantees on eligib ility criteria, (ii) nondisclosure of defendant ad
missions while in a program, (iii) due process in termination hearings 
for unsuccessful partc ipants, and (iv) assistance of counsel will be 
addressed in the forthcoming technical assistance publication by our 
National P ret ria l Inte rvention Service Center.

One of our functions is to gather  the  best materia l on the issues to 
date and that is a forthcoming publication that  will be of use in think
ing through these difficult issues.

Mr. Chairman, our Commission is of the mind tha t pret rial  diver
sion is an idea whose time has come, tha t has been building  at least 
since 1936, probably longer than that.  There exists persuasive evidence 
of the concept’s viabi lity in reducing criminal recidivism by enabling 
parti cipants to get into a life-style  of worthwhile employment and 
stability with the help of manpower services and train ing. And, too, 
the criminal justice system benefits through grea ter flexibility in its 
operation and increased effectiveness as a rehabi litation vehicle. The 
community gains from decriminalization achievements, as "well as from 
improved employability and productiv ity of  the diversion “grad uate .”

Let me hasten to add tha t pre tria l diversion is no panacea bu t rather  
it represents but one approach conceived to estop, or at least slow 
down, the revolving door of crime today.

30 -202— 74------- 8



Afte r careful study and analysis of S. 798 and II.R. 9007, we believe 
both legislative proposals offer a sound basis for introducing the pre
tria l diversion capability in the U.S. District Court System. However 
the conference committee comes out, we wish the legislation well.

[Mr. Brown's statement appears at p. 130.]
Mr. Kastenmeier. Thank you, Dr. Brown, for tha t excellent 

testimony.
Now we would like to go to Mr. Herbert  S. Miller. li e is here today 

as chairman of the American Bar Association’s Criminal Justic e Sec
tion's Committee on Corrections and Rehabilitation of Offenders.

We have your statement, Professor Miller, and you may—if you 
care to summarize it, you may do so. In any event, we want to hear 
what you have to say.

TESTIMONY OF HERBERT S. MILLER, ESQ., CHAIRMAN OF THE
CRIMINAL JUSTICE SECTION, AMERICAN BAR ASSOCIATION

Mr. Miller. I am delighted to be here.
1 will simply submit the statement for the record and simply h igh

light some points.
[Mr. Miler’s statement in full appears at  p. 133.]
Mr. Miller. I do not appear as a representative of the Criminal 

Justice Section, but as a representative of the American Bar  Associa
tion. The position accomplished in this testimony s tarted  ou t with mv 
committee on corrections and rehabili tation. We approved S. 798 
unanimously at the committee level with certain amendments. The 
matte r was"thoroughly discussed by the criminal justice section and 
then forworded to  the house of delegates, and the house of delegates 
unanimously approved the authority  of the criminal justice section. 
So I am here on behalf of the  American Bar Association.

Mr. K astenmeier. You are chairman of the Committee on Correc
tions and Rehabilitation of Offenders.

Mr. Miller. Of the criminal justice section, yes, sir.
Mr. Kastenmeier. But you are speaking for the American B ar As

sociation as a whole.
Mr. Miller. Correct, Mr. Chairman.
I will not go into the  fact tha t there is simply no opposition to the 

concept expressed in both of these bills. I haven't  heard any, and I 
would simply like to go into some of the issues that I  think are of direct 
concern to this committee.

Probably  we spent as much time discussing the whole question of 
whether or not  there should be a gu ilty plea accompanying this  legis
lation as any other question. There  was unanimity at my committee 
level and at the Criminal Justice  Council level th at there should be no 
requirement of a guilty plea in this  legislation, tha t we were most 
persuaded bv one of the members of the council, who was vociferous to 
including this  in this legislation. In  our opinion the plea negotia tion, 
the process has nothing  to do with diversion. They are two completely 
separate things and should be kept separate.

This leads into  some other issues which go to the heart of what this  
legislation hopes to accomplish.

I think  the key difference between the two bills is in the prosecutorial 
discretion tha t is exercised on termination of diversion program, either 
by dismissing the case or resuming criminal proceedings.
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This  question was discussed quite extensively and it was again the 
unanimous feeling of my committee and the section endorsed by the 
ABA that  the ini tiat ing process, the ini tiat ing of a diversion program 
and init iat ing  any termination should be done by the U.S. attorney, 
but th at  in both instances, the institution of the diversion process or 
its termination should be rea l oversight by the court, complete over
sigh t by the court. It  is our feeling tha t the discretionary power 
exercised by the U.S. attorney in this area is quite different from 
the discret ionary  power-exercised in deciding to prosecute a cast to

•  begin with and deciding whether  or not to plead out a case or in 
deciding whether or not to go to tria l, tha t this  discretion is quite 
different, t hat  here there is going to be a program of supervision of 
this  person. There are going to be conditions laid upon this person who

• we s till presume to be innocent, who has not been convicted and tha t 
there fore there should be court oversight of such conditions.

We think tha t S. 798 as it now stands requires the concurrence of 
the attorney for the  government before the cour t can terminate  either 
by dismissing or resuming proceedings.

Mr. R ailsback. Can I ask a question right there ?
Mr. M iller. Yes.
Mr. Railsback. I am a fra id you are misreading tha t or I am mis

read ing it. Talking about section 7(b)  of the Senate bill 798 where 
it says :

Tl ie  co m m it ting  officer w ith in  su bs ec tio n (a ) of  th is  se ct ion sh al l te rm in ate  
su ch  re le as e an d th e cr im in al  pr oc ee di ng s sh al l he re su med  if  th e  at to rn ey  fo r 
th e  G ov er nm en t find s su ch  in div id ua l is  no t fu lf ill in g hi s ob liga tion s un de r th e 
p la n  a pp lica bl e to him  o r th e p ub lic in te re st  so  r eq ui re s.

I thin k if the prosecuting attorney says without giving any reason 
or anything else “terminate ,” the judge terminates . It  is mandatory 
language .

Mr. Miller. I think in terms of the resumption of the prosecution 
that is correct. Tha t should remain basically with the U.S. a ttorney.

Mr. Railsback. I  find it even more peculiar tha t in th is case where 
they te rminate it is not even required there be any kind of concurrence 
by the administrative  head. They do not provide for any kind of rec
ommendation from the administra tive head. I t would seem more rea- 

w sonable to leave some concurrence from the adminis trative head as fa r
as termination  is concerned. Do you see what I mean ?

Mr. Miller. Both the court and the United States  at torney  are go
ing to  pay substantial attent ion to whomever it is supervising the per-

• son, whether the administrative head or the probation officer.
Mr. Railsback. He is not required to in the case of a termination 

and is required to in the case of a dismissal. Tha t doesn't make any 
sense to me.

Mr. Miller. I think on the issue of whether or not to resume prose
cution it would be made by the prosecutor. I th ink on the issue whether 
to terminate—one is the termination to resume prosecution and the 
other is terminat ion to dismiss. There are some differences there. In 
the case o f the termination to dismiss, the court makes that  decision 
with the  concurrence of the prosecutor.

I believe tha t the decision to resume prosecution, as the decision 
to initiate prosecution, is a unique prosecution function.

I would like to very briefly discuss the other major difference in 
the two bills, and that is in the administrative structure.
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Perhaps the real major  difference that  S. 798 provides for greater 
flexibility than 9007. I t not only provides for the administrative head, 
but in section 9 of S. 798 there is provision to make contractual ar
rangements with the Federal probation office.

I might  add tha t the American Bar  Association, in its standards 
on probation, standards relating to probation, indicated that  the use 
of the probation service for early diversion program s would be emi
nently feasible and desirable in a number of cases. The argument is 
that 798 provides grea ter flexibility and would not lock in what is 
still an experimental program to one wav of provid ing supervision.

I will discuss briefly and comment on the whole question of  s tand
ards. The American Bar Association has just completed a 10-year 
project  on the standards of the administration  of justice, all the way 
from the standards for the police officers. There is a volume on the 
prosecution and defense function which provides extensive standards 
guiding prosecutors and defense attorneys in the performance of thei r 
role, and it is the American Bar Association's view that the kind of 
discretions exercised should not necessarily be restricted but tha t 
standards as guidelines to the exercise of such discretion are not only 
desirable but extremely necessary, and  this would apply to an early 
diversion program, both as to the initia tion of an early diversion 
program or the termination.

Mr. Kastenmeier. As a statutory matter, do you think?
Mr. Miller. I  thin k the way we would approach  it tha t S. 798 in 

the establishment of the advisory committees and the requirement th at 
the Attorney General issued rules and regulations and policy state 
ments togetlier with the advisory committee would provide a vehicle 
by which s tandards could be worked out and on this committee a wide 
variety of people sit. Defense attorneys are not allowed and i f there is 
such a committee, they should be included.

One other issue and I will stop. The question of the information  tha t 
is ga thered  by an investigator, whoever it may be, and its subsequent 
use in any criminal proceedings, the American Bar  Association has a 
standard  on presentence investigations which is analogous to this 
investigation which they said should not be institu ted until guilt,  and if 
prio r to guil t there are two conditions which must be made. F irst , the 
man must consent to this  being started  and he must have the advice of 
counsel. There should be specific language for the counsel to advise the 
defendant. The second th ing,  the standard we have adopted was tha t 
tha t information at that  presentence investigation should in no way be 
used in any fu rthe r criminal proceedings which might determine guilt. 
The adoption of this stan dard in legislative language  would be very 
desirable.

I th ink that  completes my statement.
Mr. Kastenmeier. Thank  you very much, Mr. Miller and Dr. Brown.
I regret only tha t we do not have more time for colloquies here on 

various aspects of it, but I think both your statements are superb and 
added to that  of the Jud icia l Conference will serve as a basis for our 
moving on this legislation.

We appreciate your contributions and tha t of your parent 
organization.

With that,  and with a vote up presently, the subcommitte stands 
adjourned with respect to legislation before it on pret rial diversion.

[Whereupon, at 12:10 p.m., the  subcommittee was adjourned.]



(The statement referred  to at p. 91 follows:)
Testimony of Will iam  J.  Campbell, Senior United  States District J udge

Mr. Chai rman  and members of the  Subcommittee I am pleased to have the 
opportunity to comment on two legis lative proposals, H.K. 9007 and S. 798, both 
of which would provide programs of community sujiervision and  sendees for the  
fede ral criminal jus tic e system.

Since 1936 the federa l proba tion system has  cooperated with  the  Department 
of Jus tice in the  adminis tra tion of a limited program  of defe rred  prosecution  
inform ally known as the  “Brooklyn Plan .” I believe a rec itat ion  of our  exp eri
ence with this plan  of deferre d prosecut ion will be helpful to the Subcommittee  
in evalua ting  the l egis lative proposals.

In the fede ral system, the  U. S. a tto rne y may hold in abeyance prosecution  of 
a defendant, usua lly a juvenile, cont ingent upon liis good behavior. All legal 
processes are  suspended for a definite period of time, general ly not exceeding 
18 months. The United Sta tes  probation officer supe rvises the  defend ant  dur ing  
this period. Th ere aft er the  prosecutor eit he r adminis tra tively  closes the  case  
upon sat isfa ctory completion of the definite  term, or processes  the orig inal  com
pla int  forthwi th, where th ere  is a subsequent delinquency.

This  program is res tricte d to those persons deemed amenable to such tr ea t
ment. It  is used in only a limited number of cases and  a  high degree of selectivity  
is exercised by the prosecutor and the p robation officer.

This exerci se of disc retion does not tu rn  on a haphaza rd firs t impression or 
sympathetic emotional react ion. It  turns on a social inve stiga tion at  the  source, 
comparable to the  presentence inve stigation which takes place af te r conviction. 
If  the investiga tion indicates th at  the  degree of culpabili ty of the  offender is 
not too aggravated and the re is a rea liza tion  on h is pa rt of the chara cte r of the  
acts  and that  they are  wro ng;  if the community influences a re sufficiently strong 
in moral, ethical att rib utes , and on the basis  of previous good conduct, def erred 
prosecution may be gra nted.

Under  the provis ions of IS U.S.C. 5001 the  United Sta tes  atto rney is au thor 
ized to divert any federa l offender und er 21 years of age to local autho riti es for  
handling. In our opinion  this is the  method of choice for most offenders in thi s 
age category. The ex ten t to which diversion is prac ticed is not known, however, 
its  potential impact is considerable. In fiscal year 1970 approximate ly 5,000 
offenders  under age 21 were received in fede ral cour ts.

Deferred  prosecution  is generally  considered only if  divers ion is not  possible  
or feasible. Prob ation officers ass ist  United  Sta tes  attorn eys  in car rying out 
eith er practice.

HIST OR Y OF DEFERRED PROSECUTION

Deferred prosecut ion can  be trac ed back to its use by the United Sta tes  at to r
ney for (he Easte rn Di str ict  of New York in 1936. At that  time he and the  chief 
probation officer were concerned with  the  handling of juvenile offenders  and  
were seeking a method of avoid ing the demoralizing influences of the  court pro 
cedure  for selected juveni le offenders  with  substan tia l backgrounds, good home 
influences, and no prior convictions. The decision to defer prosecution was made  
by the United Sta tes  attorn ey on the basi s of a complete investiga tion by the  
proba tion officer.

The plan received the  strong endorsement of the court in the Easte rn Distr ict  
of New York. The  chie f judge of th at  dis tric t, Marcus B. Campbell, expressed 
his support in th is way :

“Wh ether or not  a prosecution  of a juvenile  should or should not be in sti tut ed  
is a ma tte r exclusively with in the prerogative  of the  dis tric t attorney—it is his 
sole responsibil ity. Our court is concerned only when, by due process of law. in 
the  form of a proceeding in juvenile delinquency a matt er  is placed on the tri al  
cale nda r and moved for  t ria l. Then and then alone does i t become the responsibil
ity of the court .

“Any service  which can be consi stent ly rendered by the Probatio n Bureau of 
the  dis trict atto rney, as  an aid in determin ing the  degree of culpab ility  of an 
alleged offender, and which does not effect (sic)  the efficiency of the  Pro bat ion  
Bureau, and which does not encroach upon the  prerogatives of t he  d ist ric t at to r
ney, would appea r to be in no way objec tionab le.” 1

1 Qu oted  In “D ef er re d Pro se cu tion : P ro vi si ona l Re leas e of  Ju venil e D el in qu en ts ,”  bv  
Co nr ad  P. P ri n tz le ln , The Fe de ra l Bar  Jo urn al,  V II , 3, A pr il  194 6, pa ge  281 .
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Betw ee n 1936 an d 1946 m or e th an  250 ju ven ile of fend er s in  Br oo klyn  were 
han dl ed  l>5* de fe rr ed  pr os ec ut ion.  On ly tw o ha d to  be rei wi rte d a s  vio la to rs  an d 
proc ee de d ag ai nst  under  th e Fe de ra l Ju ven ile Deli nq ue nc y Ac t.2 3 4 *

A t th e Octo be r 1946 m ee ting  o f th e Ju d ic ia l Co nfere nc e of  S en io r C ir cu t J ud ge s,
Mr. Ju s ti ce  Tom C. Cla rk , th en  A tto rn ey  Gen eral,  ca lle d a tt en ti on  to th e se riou s 
pr ob le m  of  ju ve ni le  de lin qu en cy . li e  re fe rr ed  spec ifica lly  to  “t he so-ca lled Bro ok
ly n  P la n, ” th e  po pu la r na m e fo r th e pr og ra m  in th e E ast e rn  D is tr ic t of  New 
York. The  at to rn ey  ge ne ra l to ld  th e  Co nferen ce  th a t under  th e  pla n th e ju ve nile 
of fend er , “i f he  giv es  pr om ise of be ing am en ab le  to  co rr ec tion , is  plac ed  und er  
sui>ervi sio n di re ct ed  by th e U ni te d S ta te s a ttorn ey , an d pr os ec ut io n is  de fe rr ed  
an d la te r di sp en sed w ith  if  th e of fend er  mak es  a sa ti sf ac to ry  re co rd .” 3

The  at to rn ey  ge ne ra l re qu es te d th e Con ferenc e to  au th ori ze  th e  ap po in tm en t i t
of  a co mm itt ee  to  co ns id er  th e  prob lem of  j uv en ile de lin qu en cy  an d it s tr eatm ent 
in  th e  ho pe  th a t a more fo rm al , w or ka ble pla n of  s im il ar n a tu re  c ou ld  be devis ed .

P u rs u an t to  re so lu tio n of  th e  Co nfere nce, th e Chief  Ju s ti ce  ap po in te d th e 
Com m itt ee  on Pro ba tion  w ith Sp ec ial  Ref er en ce  to  Ju venil e  Del inqu en cy . The  
re port  of  th is  Com mittee  w as  pre se nt ed  to  th e Ju d ic ia l Con fe renc e a t it s  Sep - *
te m ber  1947 ses sio n. Th e Con fe renc e ac ce pt ed  th e re po rt  an d di re ct ed  th a t it  “be  
ci rc u la te d  th ro ug ho ut  th e ju d ic ia ry  as  in fo rm at io n, an d fo r pu rp os e of  di sc us 
sion  a t th e ju di ci al  co nfer en ce s of  th e  var io us  ci rc uit s. ” ‘ The  re port  [m inted  out 
th a t,  in  th e op ini on  of th e Com mitt ee , th e  pl,an  of  defe rr ed  pr os ec ut io n “i s ex 
tr em el y va luab le , an d th a t th e  u se  of i t sh ou ld  be e nc ou ra ge d. ” 6

On c ri te ri a  f o r i ts  use , th e Com m itt ee  had  t h is  to  say  :
“ You r Co mmittee  th in ks , fo r ex am ple,  th a t th e  pl an  sh ou ld  ne ve r be used  ex 

ce pt  fo r fi rs t of fen ders,  an d in  ca se s whe re  th er e is a  re as on ab ly  good home  ba ck 
gr ou nd , or ad eq ua te  su bst it u te . You r Co mmitt ee  do ub ts  th a t def err ed  pr os ec u
tio n ou gh t to be used  w he re  th ere  is a  st ro ng lik eli ho od  th a t th e  ju ve ni le  has  
su st ai ned  de lin qu en cy  tr a it s  an d,  al th ou gh  tech ni ca lly a fi rs t off ende r, is ac tu ally  
a re ci di vis t who lia s been c aught fo r t he  f ir st  t im e. ” ’

A ft er in di ca ting  th a t defe rr ed  pr os ec ut io n sh ou ld  be us ed  on ly fo r th e  mos t 
se lect  o ffe nd ers th e Com mitt ee  s a id  :

“O nce  th e decis ion to  em ploy  th e pla n has  be en  ta ke n,  th is  Com mittee  sees  no  
ob ject ion w ha te ve r to  su pe rv is io n by th e  pro ba tion  offi cer of  th e  ju ve ni le  
invo lved . . . .

“E ve ry  su cc es sful  appl ic at io n of th e def er re d pro se cu tio n sche me is qui te  ap t 
not on ly to  re hab il it a te  th e of fend er  bu t also  to  re du ce  th e work of go ve rn m en t 
ag en cies , an d, th er ef or e,  th e ex pe ns e of  in ves tigat in g  a nd pr ose cu ting su ch  cas es.
To  yo ur Com mittee  th is  su gg es ts  th a t th e go ve rn m en t ge ts  va lu e rec eiv ed, to pu t 
th e  m a tt e r on th e lowes t pl an e,  in re tu rn  fo r w hat ev er  t im e is  sp en t by th e pr ob a
tion  o fficer in an y so rt  o f suc ce ss fu l su pe rv is io n of  ju ve nile of fe nd er s.”  7

On  the  s ub je ct  of  l eg al ity , th e  C om mitt ee  r ep ort  s aid :
“Se em ingly, th e mos t pa te n t fla w in  th e sche me of  def er re d  pr os ec ut ion lie s in  

th e  fa c t th a t it  ha s no t specific sa nc tion  in an y st a tu te . I t may , th er ef or e,  hap 
pen th a t som e pr os ec ut or s will  be a t fi rs t re lu cta n t to  us e th is  metho d,  even  in  a 
m os t de se rv in g case.  B ut  th is  def ec t in th e pr oc ed ur e is  m or e appare n t th an  re al , 
be ca us e an y U ni ted S ta te s a tt o rn ey  has th e ri gh t to  de cl in e pr os ec ut io n in a •
pro per  case , espe cial ly  whe n th e  at to rn ey  ge ner al  has  sa nc tion ed  th is  co ur se  
a f te r  a  re vi ew  o f th e f ac ts . And  it  seem s do ub tful  th a t an y st a tu te , ho wev er  car e
fu lly  worded, cou ld ev er  he a su bsti tu te  f o r good ju dg m en t an d co mpe tent  ad m in 
is tr a ti o n  of  th e office of  pro se cu to r,  wh ich , a ft e r al l, are  th e qual it ie s princ ip al ly  >
invo lved  i n th e sa fe  u se  of  the  sc he m e o f d efe rr ed  p ro se cu tio n. ” 8

No  s ta tu to ry  au th o ri ty  fo r su pe rv is io n by pro ba tion  off icer s of  pe rson s on de 
fe rr ed  pr os ec ut io n has  be en  pr ov id ed  to  dat e,  ex ce pt  in  th e  C an al  Zone.9 In  Ju ly

2 I bi d. , pa ge  282.  See al so  P rl n tz le in , “D ef er re d P ro se cu tion  fo r Ju ven ile Of fen de rs, ” 
Fe de ra l Pro ba tion , M arch  194 8, pa ge  17.

s  R ep or t of  th e  Ju dic ia l Con fe re nc e of  Se ni or  C ir cu it  Ju dg es , Octob er  1- 4,  194 6, page  4.
4 Co nferen ce  R ep or t, pa ge  16.
6 “ R ep ort  of  th e Com m itt ee  on  Pro bat io n  w ith  Sp ec ia l Ref er en ce  to  Ju ven ile Del in 

qu en cy .” Fe de ra l Pro ba tio n,  M ar ch  194 8, pa ge  7.
’ I bi d. , pa ge  7.
7 Ibi d. , pa ge  7.
8 Ibi d. , pa ge  7.
8 Se ct ion 512. T it le  3, Can al  Zo ne  Cod e (1 96 2)  pr ov id es  : “T he  pr ob at io n officer sh al l . . 

pe rfor m  such  du ti es  w ith re sp ec t to  unoffic ial  pr ob at io n as  th e  U ni te d S ta te s a tt o rn ey  
dir ec ts . . . .”
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1949, ho wev er , pro ha hat io n off icer s were ur ge d by th e A dm in is tr at iv e Office to  
lend  th e ir  fu ll  su pp or t to th e def err ed  pr os ec ut ion pl an  if it  m et  th e  ap pr ov al  
of  t he  c ourt s co nc ern ed .

In  194(5 t he A tto rn ey  G en er al  fi rs t ur ge d Uni ted S ta te s a tt o rn eys to  us e def er 
red pr os ec ut io n in w or th y ca ses. D uring succ ee ding  yea rs  th e  pla n ha s been 
su pport ed  st ro ngl y by se ve ra l a tt o rn eys ge ne ra l. Th e mo st re ce nt po licy s ta te 
m en t of  th e  D ep ar tm en t of  Ju s ti ce  w as  mad e on Ju ne  29, 1904, in  D ep ar tm en t 
of  J u s ti ce  M em oran du m No . 377 (s ee  E xhib it  A ).

In  th is  m em or an du m  th e A ss is ta n t A tto rn ey  Gen eral , Civi l R ig hts  Divis ion , 
po in te d ou t to  Uni ted S ta te s a tt o rn eys th a t th e  de fe rr ed  pr os ec ut io n pr oc ed ur e 
is  a  re h ab il it a ti ve  metho d of  m ajo r im po rtan ce  as  an  a lt e rn a ti ve  to  th e Fe de ra l

•  Ju ven il e D el in qu en cy  Ac t. As c ri te ri a  fo r us e of  th e  pr oc ed ur e th e D ep ar tm en t 
sa id  in  th e  m em or an du m  it  w as  re qu is it e  “t h a t th e viol at io n of  law  be re la tive ly  
non-s eri ous; th a t th e  ju venil e’s pr ev io us  beh av io r an d ba ck gr ou nd  be  good; an d 
th a t th e  p ro sp ec t fo r re hab il it a ti on  b e fa vor ab le .”

Th e U ni te d S ta te s a tt o rn eys w er e as ke d to  re qu es t th e pro bat io n officer  to 
v  mak e an  in ve st ig at io n an d re po rt  to  ass is t in  det er m in in g w heth er def er re d

pr os ec ut io n is  w arr an te d . The  m em or an du m  also  po in te d ou t th a t ov er ly  long 
pe riod s of  su pe rv is io n of  ju ven il es  se le ct ed  fo r def er re d  pr os ec ut io n are  nei th er  
fa vo re d nor pr od uc tiv e.  I t  cautioned  th a t “As  a  gen er al  ru le  18 mon th s is con
si de re d an  am pl e max im um  tim e,  and  lo ng er  pe riod s shou ld  no t be se t ex ce pt
in  v ery unusu al ci rc um st an ce s. ”

In  co nn ec tio n w ith th e us e of  defe rr ed  pr os ec ut io n fo r of fend er s bey ond IS 
ye ar s of  ag e th e  D ep ar tm en t po lic y is  st a te d  in  th e m em or an du m  as  fo ll ow s: 
“By de fin iti on , th e pl an  is no t avail ab le  fo r us e in adu lt  ca ses. . . . D ep ar tm en ta l 
policy  . . . does no t ob jec t to  sp ec ia l co nsi der at io n be ing giv en  in  o th er wa ys  to  
unu su al  ca se s invo lv ing adu lt  of fe nd er s under a vari e ty  of  ci rc um stan ce s,  bu t 
th e  ‘Br oo kl yn  P la n ’ it se lf  sh ou ld  not  be  ex te nd ed  to pe rson s ov er  18 yea rs  of 
ag e.”

Con di tio ns  of  su pe rv is io n w er e al so  pr ov id ed  by th e D epart m ent of  Ju st ic e 
in Ju ne  19(54. The se  ar e  a tt ac hed  to  th e  m em or an du m  (see  E xhib it  B ).  Th e De
part m en t th us fo rm al iz ed  co nd it io ns  which  had  been in  in fo rm al  us e fo r man y 
ye ar s.  The y a re  si m ilar  to th e  co nd it io ns  under which  co nv ic ted pe rson s ar e 
g ra nte d  pr ob at io n.

Sup pl em en ting  th is  po licy w as  a st a te m en t from  th e  D ep art m ent of  Ju st ic e  
w ith  re fe re nce  to  th e filing by pr ob at io n officers of  FB I fla sh no tice s on def er re d 
pr os ec ut io n ca ses. The  fla sh no tice  to  th e  F B I is a fi nger pr in t no tif ic at io n re 
qu es ting  th a t pr ob at io n officers be in fo rm ed  when a pe rson  under su pe rv is io n 
is  a rr est ed  ag ai n.  The  po licy of  th e  D ep ar tm en t of Ju st ic e  is  t h i s :

“W e be lie ve  th a t flas h no tic es  sh ou ld  no t be used  in ca se s under th e  Br oo klyn  
Plan.  Sinc e th e flash no tic e co uld no t be used  un le ss  th e  ju venil e’s fi ner pri nts  
ha d been ob ta in ed , th a t is, un less  he  had  been  arr est ed , an d sinc e it  is hoped 
th a t flie nu m be r of  Br oo klyn  P la n  ju ve niles  wh o a re  ar re st ed  w ill  be  ke pt  to th e 
min im um , th ere  wo uld  be few ju ve niles  unde r th e Brook lyn P la n  in wh ose cases 
it  could  be used . F u rt h e r th ere  appears  li tt le  actu a l need fo r th e  fla sh  no tice.

•  The se  yo uth s a re  se lecte d ri sk s,  and th e ir  pr ob at io n unde r re ce nt ly  an no un ce d 
st andard s is to  be of  sh or t du ra ti on , ca pa bl e of  fu r th e r sh or te ni ng a t th e dis 
cr et io n of  th e  U ni te d S ta te s a tt o rn ey  w ith  th e ad vice  an d re co m men da tio n of 
th e pro bat io n  officials. Th e pe rc en ta ge of  ju ve ni le s wh o su cc ee d und er  th e

_ Bro ok ly n P la n  i s, as  yo u know , v er y hi gh .10

STA TISTICAL REVIE W OF DEFERRED PROSECUTION

Tab le  1 sh ow s th e gr ow th  in th e  us e of  def er re d pr os ec ut io n su pe rv is io n fo r 
th e 10 -yea r pe riod  19(54-197 3? Th e nu m ber  of  pe rson s und er  def er re d  pros ec ut ion 
su pe rv is io n has in cr ea se d 41.4% duri ng  th is  pe rio d,  an  av er ag e of  4.1% a ye ar . 
D uring th e  sa m e pe rio d th e  to ta l num ber  of  pe rs on s under  court  pr ob at io n ha s 
in cr ea se d a t a co mpa ra bl e ra te , from  25 ,542 to 3G.327, o r 42.2%. /

10 L e tt e r to  Pro bat io n  Di vi sio n fro m A ss is ta n t A ttor ne y Gen eral . Civil  R ig hts  Di visio n, 
da te d Ju ly  24.  19(54, an d d is tr ib u te d  to  pro ba tion officers  In A dm in is tr at iv e Office Mem o
ra nd um  No. 393, Aug us t 13. 1964 .
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TA BL E 1 — DEFERRED PROSECUTION WO RKLOA D FEDERAL PR03 ATION SYSTEM, 1954 -73

Persons
rece ive d

fo r
su pe rv is ion

Persons un de r 
su pe rv is ion 

at  close o f 
fisca l ye ar

1964 ................................................................................... ........................................ 472 556
196 5.............................................................. ................... 449 524
1956.._____ _________________________________ __________________  486 557
196 7________ ________________________________ .................................... 510 542
1 9 6 8 . . . . . . . .  . . . . .  . . . . . . . . . . . _________ .................................. 511 533
1969 . . . . . .  . . _______________ _____. . . . . . . . 460 465
197 0_________ _________________________ _____ 621 617
19 71 ______________________ ________ _________ ...................................... 566 647
1972........ .......................................................................... .......................................... 703 767
19 73 ................. .................................................. ............... ..........................................  689 786

So urce : Ann ua l re por t of  the Directo r o f the Adm in is trative  Off ice  o f the U.S. Courts.

Tables  2A and  2B demonst rate tren ds in the population  of persons under 
defe rred  prosecution  supervision. Table 2B in pa rti cu lar shows a trend toward 
use of defe rred  prosecution for older defe ndants. In 1968 only 3.6% of the persons 
under supervision  were 25 years  of age or older  at  the  time received for super
vision. By 1973 the  proportion had climbed to 10%. *

The meaning of this  trend is not clea r in view of the fac t th at  the  t ren d in all 
other classes  of supervis ion—ma gis tra te proba tion, parole,  mi litary  parole, and 
mandatory release—has been toward a higher proportion of younger offenders. 
In 1968, 25.3% of the persons  on cou rt probation  were 24 ye ars  of age or under 
when received for supervision. By 1973 thi s proportion  had increase d to 38.9%.

TA BL E 2 A — PERSONS UNDER DEFERRED PROSECU TION SU PERVISION  ON JUNE 30 , 1958,
AN D JA N.  23,  1973, SHOWING AGE GROUP

Age at  t im e rece ived fo r su oe rv is ion 1968 1973

T o ta l....................................................................................................................................................  533 699

24 and u n d e r . . .............. ....................................................................................................................   514 629
25 to 39 ................................................................................................................, ......................................... 13 54
40 and ove r...... ......................................... ..................................................................................................-  6 16

TA BL E 2B.— PERSONS UNDER DEFERRED PROSECUTION SUPER VISION ON JUNE  30 , 1968, AND 
JA N.  23, 1973, SHOW ING  AGE DISTR IBUTION BY PERCENT

Age  at tim e  rece ived fo r su pe rv is ion 1958 1973

T o ta l....................................................................................................................................................

24 and  under...............................................................................................................................................
25 to 3 9...........................................................................................................................................................
4 0 and  o v e r . . ...............................................................................................................................................

100.0  10 0.0

So urce : Censu s of persons un de r su pe rv is io n of  th e Fe deral pr ob at ion system , Jan . 23, 1973, A dm in is trative  Off ice  •
of  the U.S. Co ur ts .

Tables  3A and  3B revea l the re has  been lit tle  change in the proportion of 
persons  und er deferred prosecution supervision with  prior  crim inal  records. In 
particu lar  Table 3B shows there has been only a small change  since 1968 in the 
proportion  of persons  with  a previous record of probation  supervision. The pro
portion of persons with prior priso n or jai l records continues to be less than 2%.
By comparison in 1973 , 22.5% of all persons on court probation  had a prio r 
record of ja il or prison.



TABLE 3A.— PERSONS UNDER DEFERRED PROSECUTION SUPERVISION ON JUNE 33, 1938, AND JAN. 23, 1973, 

SHOWING PRIOR CRIM INAL RECORD

Prior crim inal record

Total under supervis ion______

Prior  record not reported.......................
Total with  prio r record repor ted

No prio r record reported........................
Total with prio r record ................

Juvenile record.........................................
Probation record.............................. ..
Jail record.................................................
Prio r prison record ..................................

1968 1973

533 699

63 72
470 627

411 532
59 95

9 12
41 72

7 6
2 2

Source: Census of persons under supervision of the Federal probation system, Jan. 23,1973, Ad minis tra tive Office of 
the U.S. Courts.

TABLE 3B.— PERSONS UNDER DEFERRED PROSECUTION SUPERVISION ON JUNE 30, 1968, AND JAN. 23, 1973 , 
SHOWING DISTRIBUTION OF PRIOR CRIM INAL RECORD BY PERCENT

Prior  cr iminal  record 1968 1973

Total with prio r record reporte d.......................................................................................

No p rior  record reported........
Total with  prio r record

Juven ile record............. . ...............................................................................- ...............................
Probation record.................. .................................................................... .....................................
Jail record......................... ................................. ............................................................................
Prior  prison record......................................................................- .................................................

100.0  100.0

87. 5 84. 8
12.5 15.2

1.9  1.9
8.7  11.5
1.5  1.4
.4  .3

Source: Census of persons under supervis ion of the Federal probation system, Jan. 23, 1973, Ad minis tra tive Office 
of the U.S. Courts.

OFFENSE

Tables 4A and 4B report the  offense for which deferred prosecution was granted 
and trends since 1968. A wide range of offense categories are represented. The 
offense category of largest growth since 1968 is larc ency/th eft/ inte rsta te trans
portation of stolen property. As is true of court probationers the category of auto 
theft  has shown a substantia l decline, largely due to a change in prosecution 
policy tha t favors  local prosecution rather  than  federal. Postal law violations 
have dropped. Most other offense categories have remained stable or grown 
modestly.
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TA BLE 4A .— PERSONS UNDER DEFERRED PRO SECUTION SUPERVISION  ON JUNE 30 , 1968, AN D JAN. 23, 1973, 

SHOW ING MAJOR OFFENSE

Offense 1968 1973

Total , a ll of fe ns es ...........................................................................................................................  533 699

A s s a u lt ...........................         l  io
Aut o th e ft .......................        71 14
B urg la ry ............................................................................................    21 32
C ounte rf e it in g ..................................................        6 13
Embe zz lemen t.....................................................        10 34
Es cape /bai l ju m p in g . . . .......................................... .............. . .  .......................  2
For ge ry _____ _______         42 68
Fra ud  (o th e r than  posta l) ..............................        4 4
Im m ig ra tion la w s . ...................................................................... ........ .....................................................  2 .............................
Larc eny/the ft /l .T .S .P ______________   39 181
Liqu or la w s______________________________    28 21
M a ri h u a n a .. _________     18 61
Na rco tics, in c lu din g c on tro lle d substan ces (o th e r than  m arihuana)______ _______________ 1 30
Pos ta l laws,  othe r than  th e ft _____ ____________       126 101
Ro bb ery.........................................       1 8
Se lect ive  Servic e A c t__________       6 4
Sex of fens es ________ ______________________________________________________________  3 ______________
W e a po ns/f ir ea rm s.. ._____ ____________       3 25
Federa l Re gu lator y Laws (A gric ultu re , Federal Dr ug  Adm in is tra tion , Fe deral Labor

Stan da rds, Custom law s, M igra tory  B ird  Ac t, C iv il Righ ts,  e tc .) ..................   26 21
A ll  o th ers  no t c lass ifie d above..........................        125 70

So urce : Census o f Persons,  und er  sup erv is io n o f the Federal  pr ob at ion sy ste m, Jan.  23,1 973, A dm in is tr a tive  Office of  
th e  U.S. Courts.

TA BLE 4 B.— PERSONS UNDER DEFERRED PROSECUTION SUPERVISIO N ON JUNE 3 0,1968 , AN D JA N.  2 3,1 973, SHOWING 

DI STR IBUTION BY MAJOR OFFENSE BY PERCENT

Offense 1968 1973

Total , all  of fenses .............................................................. ............................................................. 10 0.0 10 0.0

A s s a u lt . . . ..........................................................................................................................
Auto th e ft ____________________ _____________________________________________________
B u rg la ry .. ______________ ______ ________ _____ _______________________ _____ ____ _____
C ounte rf e it in g............................. ........ ................................ ..........................
Em be zz lemen t___ ___________ _________ ______ ________ _______________________ ______
Escape /ba il ju m p in g ......... ................. ........................................................................................................
F o rg e ry .. ............................................................... ................. .......... ........ ............ .....................................
Fraud (o th er than  posta l) ......................... ..................... ..................................
Im m ig ra tion la w s........................................................................................... . ...................................... ..
Lar ceny/the ft /l .T .S .P ..................... .............................................................................................................
L iquor la w s....................................................................................................................................................
M arih uan a.......... .......................................................... ................................................................ ...............
Na rco tics, in c lu din g c on tro lle d substan ces (o th e r th an m arih uana)...................................... ..
Posta l laws,  othe r than  th e f t . ...................... ....................................................................................... ..
Ro bb ery............... ............................................................ •____________ ____________ ____________
Selec tiv e Se rv ice  A c t......................... ........................................................................................................
Sex o ff e n s e s . . .. ..........................................................................................................................................
Wea po ns /f irea rm s............................................ .......................................................... ................................
Federal Re gu latory Laws (A gricu lture , Federal Dr ug  A dm in is tratio n, Federal Labor

Stan da rd s,  Custom law s, Migra tory  B ird  Act , C iv il Righ ts,  e tc .) .............................................
A ll othe rs  no t cla ss ifie d above............................................... ...............................................................

.2
13 .3
3 .9  
1.1
1.9

'7 . 9 '
.8
.4

7 .3
5 .3
3 .4  

.2
23 .6

1-2
1.1
.6
.6

4 .9
23. 5

1.4
2.0
4 .6
1.9
4 .9  

.3
9 .7  

.6

25.9
3 .0
8.7
4 .3

14 .4
1.1
.6

X 6

3 .0
10.0

Sou rce:  Census of  Persons, und er  su pe rv is ion o f th e Federal pr ob at ion system , Jan. 23,1 97 3,  Adm in is trative  Office of  
the U.S. Co ur ts.

For persons granted deferred prosecution the only available measure of effec
tiveness is the means by which the person is removed from supervision. Table 5 
analyses removals from deferred prosecution for fiscal years 1964, 198S, 1972, 
and 1973, years for which comparable figures are available. The interesting col
umns are  those reporting the percent of persons removed for satisfactory and 
unsatis factory  completion of supervision. A satisfactory completion includes 
terminat ion of the period of supervision, early discharge, termination afte r exten
sion of the period of supervision, and other causes such as  death. Unsatisfactory 
completion is removal from supervision for failing to comply with the terms of 
deferred prosecution and resumption of prosecution.

Table 5 reveals tha t for the 4 years in question 93 percent or more of the 
persons removed from deferred prosecution completed thei r term satisfactorily. 
The successful completion rate  has improved over the years and in fiscal year
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1973, 98.4 pe rc en t of  th e pe rs on s rem oved  from  su pe rv is io n co mplete d th e ir  ter m 
su cc es sful ly . Eig lit y- eigh t mem be rs  of  th is  grou p,  13.6 pe rc en t, wer e removed  
from  th e ir  pe riod  of  defe rr ed  pr os ec ut io n p ri o r to th e fu ll  te rm  expir at io n  dat e.

Ho w mu ch  fa it h  ca n he p u t in  th es e ou tcom e figu re s?  We be lie ve  ver y few 
se ri ou s viol at io ns  of  th e co nd it io ns  of su pe rv is io n es ca pe  th e pro ba tion  off ice rs’ 
at te n ti on . P ro bat io n  off ice rs wor k clo se ly w ith pe rs on s on def er re d pr os ec ut io n 
and  m ai nta in  fr equent conta ct w ith  th e ir  fa m ili es . Mos t pe rson s on def er re d  
pr os ec ut io n come  from  st ab le  fa m il ie s an d pro ba tion  off ice rs usu al ly  en jo y th e 
fu ll  co op erat ion of  th e fa m ily.  The  pro ba tion  off icer s' in ti m ate  kn ow led ge  of  th e 
co mmun ity  an d clo se w or ki ng  re la ti onsh ip s w ith  loca l la w  en fo rc em en t a re  co n
vinc in g ev ide nc e th a t pro bat io n  off icer s becom e aw are  of  su ch  viol at io ns  as do 
oc cur.
TA BLE 5.— PERSONS REMOVED FROM DEFERRED PROSECU TION SUPERVISION  FOR FISC AL YEARS 1964, 1968 , 

1972, AN D 1973

Year
To ta l

rem oved

Sat is factor y co mplet ion of  
su pe rv is ion

Un sa tis factory co mplet ion of  
supe rv isi on

To ta l
Perce nt o f to ta l 

removed
Perce nt

To tal
o f to ta l 

removed

195 4______________________ : ____________  402 376 93.5 26 6 .5

1968............ ......................... 541 516 95. 4 25 4 .6

197 2......................................... .. ____________  638 628 98. 4 10 1.6

1973______ _________________ ____________  657 647 98.5 10 1.5

Sou rce:  Divi sio n o f In fo rm ation Sys tems,  Adm in is tra tive  Off ice  o f th e U.S. Courts.

NEED FOR LEG ISLATION

Given th e su ccess re co rd  of def er re d  pr os ec ut io n se t fo rt h  ab ove a log ica l qu es 
tion  is, "W hat is th e  ne ed  fo r le gis la tion?” Thi s ne ed  ca n be de sc rib ed  in  se ve ra l 
te rm s.  F ir s t is th e re la ti ve ly  mod es t nu m ber  of  pe rs on s und er  def er re d pr os ec u
ti o n /D efe rr ed  pr os ec ut io n re pre se n ts  on ly  1.4% of  th e fe der al  pr ob at ion su per 
vi sion  workloa d.  Of  a to ta l of  54,346 of fe nd er s under  al l fo rm s of  su pe rv is io n 
t i t  th e  clo se of  fiscal  year 1973, on ly 786 pe rs on s were under  def er re d pr os ec ut io n 
su pe rv is io n.  I  /

A second  fa cto r is gr ow th . W hi le rp er so us  under  defe rr ed  pr os ec ut io n in cr ea se d 
by 47.2% from  Ju ne  30. 1968 to  Ju ne  30, 197;/ ; pe rs on s on U.S.  m ag is tr a te s pro 
ba tion  in cr ea se d 885 .5 % /T li e  m ag is tr a te  ca se lo ad  has in cr ea se d dra m ati call y  
under  th e new ex pa nd ed  le g a l au th ori ty .

The  lack  of  cl ea r lega l au th o ri ty  fo r def er re d  pr os ec ut io n has  in hi bi te d it s 
gr ow th . The re  a re  d is tr ic ts  in  wh ich  th e  U.S.  a tt o rn ey  do es  no t use def er re d  
pr os ec ut io n be ca us e th e  cou rt  an d th e pro ba tion  officer be lie ve  it  is  a qu es tion
ab le  p ra ct ic e in th e ab se nc e of leg al  au th ori ty .

Mo re im port an t th an  le gal  au th ori ty , ho wev er , is  th e  fa c to r of  risk . I t  is ob vi
ou s fro m Ta ble 5 th a t th e  fa vo ra ble  ou tco me ra te s su gg es t th a t de fe rr ed  pr os e
cu tion  is  used  se lect ively,  o r in  o th er words , fo r th e "c re am  of  th e crop .” Con su l
ta ti on  w ith  pr ob at io n off ice rs conf irm s th a t on ly  th e  bes t ri sk s a re  pl ac ed  on 
de fe rr ed  pr os ec ut ion.

Assum ing ac ce pt an ce  of th e  pr in ci ple  of  def er re d  pr os ec ut io n,  th e fa ct s in di
ca te  it  could  he us ed  muc h mor e ex tens iv el y th an  it  is a t  pr es en t. F or th a t to  
ta ke  pla ce , ho we ve r, a t le as t 2 th in gs a re  ne ed ed : (1 ) c le ar leg al au th ori ty  su ch  
as  II .R . 9007 an d S. 798 wou ld  prov ide, an d (2 ) a po si tive  pr og ra m  to  de al  w ith  
th e  in cr ea se d nu m be rs  of  pe rs on s wh o a re  cu rr en tl y  ex cl ud ed  from  co ns id er at ion 
be ca us e of  t he  h igh st an d a rd s  o f th e se lect io n process.

The  go al of  def er re d  pr ose cu tion is to  in te rv en e as earl y  as  po ss ible fo llo wing 
an  off ense— po si tive  in te rv en ti on  w ith  a max im um  ra nge of  r esou rc es: c ou ns el ing,  
vo ca tion al  tr ai ni ng , con tr ac t se rv ices , te m pora ry  ho us in g,  or  w hat ev er  is ne ed ed  
fo r th e  o ffen de r to  “g et  a  ne w show on th e ro ad .”

D iv er ting a pe rs on  to  a pro gra m  of  defe rr ed  pro se cu tio n av oids  th e a tt e n d a n t 
ne ga tive labe ls  of  ju dgm en t,  co nv ict ion,  se nt en ce , ja il , or  pr is on  th a t so of te n 
re su lt  in  a revo lv ing do or  of re cidivi sm . A m ajo r ea rl y  ef fo rt  a t pre ve nt io n of  
add it io nal cr im es  ta kes m or e re so ur ce s in  tim e,  mo ney, and  pr ogra m s th an  a re  
curr en tl y  av ai la bl e to  th e  fe der al  pr obat io n sy stem . The se  m ust  be pr ov id ed  
co nc ur re nt ly  w ith  th e le ga l au th o ri ty  to  ac t.
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EXPECTED IM PA CT  OF LEGISLA TION

Th e en ac tm en t of  a bil l to  pr ov id e an  ex pa nd ed  pro gr am  of p re tr ia l dive rs ion 
wo uld be a m andate  fro m th e Con gres s to  us e de fe rr ed  pr os ec ut io n fo r a bro ad er  
ra ng e of  o ffen de rs . Many of  the of fe nd er s wh o now  rec eive  p ro bat io n o r sh ort  t er m  
ja il  se nt en ce s wou ld be can did ate s fo r a p re tr ia l di ve rs io n pr og ra m . The  pr o
gr am  wou ld  pr ov id e th e co urt s w ith a m aj or di sp os it io na l a lt e rn a ti ve . Pro pe rly 
ad m in is te re d,  a pr og ra m  of  de fe rr ed  pr os ec ut io n shou ld  be th e  o ff en de rs ’ one  a nd  
on ly  e xp er ie nc e w ith  th e  cr im in al  ju st ic e  sy ste m.

The  f edera l pr ob at io n sy ste m ha s been re lu c ta n t to  enc ou ra ge  e xp an si on  of  any  
pl an  of  p re tr ia l dive rs ion in th e ab se nc e of  specific au th o ri ty  and  espe cial ly  
w ithout adequate  r es ou rces  to do  the jo b  r ig ht . Offe nd ers in  a  pro gra m  o f d ef er re d 
pr os ec ut ion sh ou ld  be plac ed  in  ca se lo ad s not  ex ce ed ing 35 per pro bat io n  officer. 
At  th is  ra ti o  pr ob at io n officers  wi ll pr ov id e in te ns iv e su pe rv is io n an d se rv ice s 
duri ng  th e pe riod  of  t he  p ro gr am  a nd  th e n ec es sa ry  su rv ei llan ce  to  a ss u re  pr om pt  
ac tion  to  p ro te c t th e co mmun ity  in  th e  ev en t of  fu r th e r vio la tion s of th e law .

Exe cu tion  of  th e  plan  will  al so  re quir e  an  adeq uat e in ves tigat iv e st af f to 
pr ov id e care fu l sc reen ing of  ca ndi dat es . O ur ex pe rien ce  w ith th e  pr es en tenc e 
in ves tigat io n proc es s lead s us to  co nc lude  th a t to  mak e an y pro gr am  or com
m un ity su pe rv is io n of  of fenders  w or k sa ti sf ac to ri ly  t here  m ust  be sc ru pl ou s a tt en 
tion  to  sc re en in g offenders,  an d pl ac in g on ly thos e who  mee t car ef ully  def ined 
st an dard s.  To  do an y less is  to  in vit e fa il u re  of  th e pro gr am  an d ru n  un ne ce s
sa ry  r is k f or th e pub lic.

In fo rm at io n gat her ed  by  th e pro bat io n  officer in ves tigat in g  po ss ib le  de fe rr ed  
pr os ec ut io n could  se rv e not  on ly to  a ss is t th e  U.S . at to rn ey  and th e ju di ci al  
office r but will  be av ai la ble  fo r an y pr es en te nce  in ve st ig at io n th a t m ay  su bs e
qu en tly be mad e. Moreover th e  va lu e of  a social  in ves tigat io n  p ri o r to  pr os e
cu tio n has  pr ov en  it se lf  ma ny  tim es . In  d is tr ic ts  whe re  pre se nt en ce  in ves tiga tion  
pri or to  co nv ic tio n is th e ru le  in fo rm ati on  deve lope d by  th e pro bat io n  office r 
lia s re su lted  in  di sm is sa ls  an d re fe rr a ls  to  m en ta l ho sp ital s,  m ed ic al  fa ci li ties , 
vo ca tion al  tr a in in g  pr og rams, and  so ci al  a ge nc ies. In  su m m ar y w hile some  of  th e 
in ve st ig at iv e in fo rm at io n may  ha ve  m or e th an  one  use th ere  wou ld be a mo de st 
in cr ea se  in  t he  in ve st ig at iv e w or kl oa d of pr ob at io n officers.

EST IMATED WORKLOAD

A su rv ey  of  50 ch ie f pro ba tion  offices ac ro ss  th e U ni te d S ta te s reve al ed  
est im at es  of  th e nu m be r of  ca se s per d is tr ic t if  II .I t. 9007 is en ac te d.  As Ta ble 
6 show s th os e d is tr ic ts  est im at e 1,320 pe rs on s under  a pr ogra m  of  co mmun ity  
su iie rv is io n and se rv ice s. A na tion w id e to ta l of  2,000 p er so ns  i s a sa fe  p ro ject io n.  
Thi s wou ld  be in ad di tion  to th os e cu rr en tl y  under  def er re d pro se cu tio n su iier 

vis ion .

TA BL E 6 — ES TIM AT E BY  DIS TR IC T OF PE RS ON S UND ER EXPAND ED DEF ERR ED PROSECU TIO N

Distr ict Estima te District Estimate

Alabama (no rth )........ .............................................
Arizona . . ................................................. .............
Califor nia (ce ntr al) .............. . .................................
Californ ia (so uth )....................................................
Florida (no rth ).........................................................
Florida (m id ). ,.................................. ................... ..
Georgia (north) ........................................................
Georgia (south)......................................... .............
Illinois (n or th )........................................................
Kentucky (eas t)............................. .........................
Kentucky  (W est)............................. ..................... ..
Louisiana (m id ).......................................................
Louisiana (w est)......................................................
Maine........................................................................
Michigan (ea st)..................................................... ..

120
200
120
20
20

150
84

3
103

6
63

6
100

5
15

Michigan (w est )...........................................   12
Mo ntana.. ................................................................ 50
New York  (so uth )......................................   12
North Carolina  (m id ). ...............................   50
Oklahoma (n or th ),, ...................................   12
Oklahoma (ea st) ........................................  20
Oregon ......................................................    20
Puerto Rico .........................     75
South Car olin a......................................................... 20
Texas (so uth )................     6
Vermont......................................................- ...........  6
Wyomin g.....................................................- ...........  30

Total.............................................................. 1,326

ESTIMA TED  MA NPOW ER AND COSTS

W ith 2,000  pe rs on s under  su per vis io n in  35 pe rson  ca se lo ad s th e  man po wer  
re qu ir em en t is 57 po si tio ns  in  g ra de JS P -9 . The se  57 po si tion s re quir e 6 su per 
vi so rs  in  g ra de  J SP -1 3  a nd  30 c le rk -s te nog ra phe rs  in  g ra de JS P -5 .



121

The cost figures follow:
57 probation officers grade JSP-9 at  $12,167-------------------------------  $693, 519
6 supervising probation officers grade JSP-13 at $20,677------------------  124, 062
30 clerk-stenographers grade JSP-5 at  $8,055------------------------------ 241. 650

1, 059, 231
Related benefits 9%_________________________________________  95. 269

Su bto tal_____________________________________________1,154. 500
Miscellaneous expenses_______________________________________ 74, 400
Furnitu re and equipment (non recurring )------------------------------------ 55, 800
Travel (57 probation officers)________________________________  57,000
Pre-employment investigations (nonrecurring )---------------------------- 99,800
Purchase of contrac t services $375/case1----------------------------------  750, 000

Total ______________________________________________ 2,191, 500
1 C ontr ac t se rv ices  w il l be ne ed ed  fo r max im um  ef fect iven ess of  an  ea rl y  In te rv en tion  

st ra te gy. The se  se rv ices  may  in c lu de: (1 ) pa ym en t fo r te m pora ry  pl ac em en t In a grou p 
home  or o th er re s id en tl a l/ tr ea tm en t fa c il it y  ; (2 ) sh o rt  te rm  psy ch ia tr ic  or  fa m ily  co un se l
in g ; (3 ) purc has e of m at er ia l ne ce ss ar y to  ob ain em pl oy m en t— re qui re d cl ot hin g, sa fe ty  
eq ui pm en t o r to o ls ; (4 ) tr a in in g  ne ce ss ar y to  ob ta in  em ploy m en t su ch  as  a spec ia liz ed  
co ur se  in  m ec ha ni ca l re pair  or  he av y eq ui pm en t o p e ra ti o n ; or  o th er se rv ic es  di re ct ly  
re la te d to  r ehab il it a ti on .

These 93 additiona l personnel are necessary to assure  tha t an expanded plan 
is implemented correctly. This is a new program and must be done r ight. There 
must be adequate  staff for intensive supervision and a modest increase in inves
tigative duties. Contract services will be monitored carefully to insure delivery 
of services and protect against abuses. If the program gets a good s tart we may 
expect ready acceptance by all the courts and rapid expansion of the number of 
persons handled in this manner.

The successful diversion programs in other jurisdict ions have been quality 
programs. An expanded program in the federal government can only be success
ful if the quality  of services provided the people in the program remains at a 
high level. Diversion is a wise investment but it will continue to be so only as 
diversion continues to represent the best in services to individuals.

ACTIONS OF TH E JU DI CIAL  CONFERENC E

On several recent occasions the Judic ial Conference of the United States has 
made an expression of views concerning plans of pre trial diversion such as H.R. 
9007 and S. 798 provide. At the meeting October 28-29, 1971, the Conference 
considered two bills on speedy tria l legislation referred by the House Judicia l 
Committee, II.R. 6045 and H.R. 7108, 92nd Congress. While the Conference ap
proved the objectives of Title II of H.R. 6045 and Title III  of H.R. 7108, i t took 
the position th at the services which should be performed through pret rial agencies 
as provided in the bills could be more effectively performed and administered

•  through the probation officers of each court provided Congress furnishes the 
necessary funding for the additional probation officers needed to render these 
services and also provided tha t the operation and contracting for the operation 
of such facilit ies as halfway houses or community treatment centers are made

• executive functions to be performed by an executive branch agency.1’
At the meeting April 5-6, 1973, the Conference approved in principle S. 798 

which provides tha t a committing officer on recommendation of the attorney 
for the government may release a person charged with an offense agains t the 
United States  by diverting him to a voluntary  program of community supervi
sion and services. At tha t t ime S. 798 made no reference to performance of this  
function by U.S. probation officers. The Conference expressed the view that the 
federal probation system should be designated as the agency to provide the pro
grams of supervision and services rathe r than an agency of the Department of 
Justice and tha t the Congress should authorize sufficient funds for the federal 
probation system to provide these services. The Conference fur the r recommended 
tha t Section 3(4) of the proposed bill be Amended so as to define “committing 
officer” as  any judge or magistrate “in any case in which he has potent ial trial

11 Rep or t of  Pr oc ee di ng s of  th e Ju d ic ia l Co nf er en ce  of  th e  U ni te d S ta te s,  Octob er  28 -2 9,  
1971, p. 39.
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jur isd ict ion  or in any case which has  been assigned  to h im by the cour t for  such 
purpose.” “

On Sepl ember 13-14. 1973. the  Conference approved a dr af t bill to amend 
Section 3101 of Titl e 18, U.S. Code, to auth orize a U.S. ma gis tra te to place a 
defend ant  in a minor case on probation  prior to conviction. The  decision to in
voke this  author ity  would be disc retionary with  the magis trate, and the  consent 
of both the  United Sta tes and defe ndant would be required. The  auth ori ty gr an t
ed would be specifically limited to those cases within the  ma gis tra te’s own tr ia l 
juri sdic tion , and the probationary term would be limited to 18 months.

All these  actions should be take n as cons isten t with each other and as 
consistent suppo rt in principle  of the  concept of pretr ial  diversion as  embodied 
in H.R. 1X107 and S. 798.

With  partic ula r reference to H.R. 9007, the chairma n of the  House Jud iciary  
Committee has been advised by the Adm inist rativ e Office of  the United States 
Courts th at  the  bill includes the  changes recommended by the Conference in 
April  1973. Specifically t his  bill provides th at  the  program of community super
vision and services be performed by the  U.S. probat ion officers.

PROCEDURAL CONSIDERATIONS

The following comments rel ate to aspects of II.R. 9007 the  Subcommittee may 
wish to consider.

Section 3171 of the bill indicates th at  the  court may place an individual 
charged  with  a criminal offense und er community supervision  “at  the ear lies t 
practicable  time .” Presumably  th is means  th e individual could app ear  in response 
to a summons af ter a complain t had been filed. This  raises  the  question  of the 
role to be played by counsel in these  proceedings. In many instances this plan  
may be used for juvenile s, as  the  Brooklyn Pla n is now. While  Brooklyn Plan 
procedure is relat ively  unstructure d, the  Subcommittee shou ld consider whe ther  
the  law needs to conform to the  Supreme Court decision In  re Gault 387 U.S. 1 
(May 15, 1967) which calls  fo r represen tation by counsel for juvenile  defendants. 
The second stage of that  question is whether counsel should be provided for  all 
defend ants regard less of age.

The Subcommittee should  also consider whethe r paren ts or gua rdians  of a 
juvenile  defendan t must consent in wri ting to the  conditions of the  plan of 
release.  Another cons ideration  is whether the  defend ant  and  counsel should 
make  such writ ten agreem ent.

Ano ther  point to be considered  in this regard  is wh ether U.S. magis trates 
may hea r these cases and  rele ase  persons to a plan of community supervision  
and services. Our interpre tat ion  of the  bill is th at  presently the  ma tte r is in 
doubt. The Subcommittee may wish to consider whethe r magis tra tes  should 
be author ized  to act und er the  proposed  sta tute. Such author iza tion would 
guara nte e use of the  plan at  the  earliest  possible  stage of the criminal 
proceedings.

Hea ring s on S. 798 ra ised  the  question of the  need in the statute for specific 
cr ite ria  of eligibility . H.R. 9007 leaves to the  auth ori ties involved the determ ina
tion  of who is eligible to partic ipa te.  There can be no sub sti tut e for care ful 
judg men t and sound discretion , exerci sed on a case by case  basi s and with  the  
benefit of a thorough background inves tigat ion. The his tory of the Brooklyn 
Pla n shows th at  these  kinds of selections can be made. The Brooklyn Plan has  
been used for highly selec ted cases under care fully  regula ted  circumstances . 
While the  plan of community supervision and services should expand its  con
sidera tion to a broa der range of eligible subjects, careful selection must still  
be exercised.

The Subcommittee may wish the  legislat ive his tory  to reflect whe ther  the  
judge or magis tra te th at  heard  the diversion proceeding may try  the case if 
diversion fails . Another issue  th at  needs policy guidance is whethe r ex tra 
jud icia l stat ements by the  def end ant  may be used if the  case  ultim ately goes 
to tri al.  Fina lly the courts would like  guidance from the  legis lative history as 
to how vio lato rs should be re taken.

Considerat ion needs to be given to the  records that  w ill be kep t when the  plan 
of community  supervision and  services  te rmina tes  successfully . The effect of such 
records on any subsequent prosecut ion is also an issue  in which the  legisla tive 
his tory  can be he lpful  to the  court. The Subcommittee may  w ish to consider the 
poss ibili ty of expunction  procedures sim ilar  to those set  forth  for  first time

12 Conference report,  p. 25.



offenders under Title 21, U.S. Code. Section 844. Judicial interest in this issue 
stems from the fact  that most current forms of post-conviction relief—pardon 
and setting aside the conviction—offer little  surcease from the disabilities  of 
conviction. In too many instances the stigma remains.

CO NC LU SI ON

The Subcommittee has placed two questions: (1) Is there need for an expanded 
plan for deferred prosecution, specifically authorized by law and funded at a 
level to provide a broad range of intervention and supportive programs; and 
(2) What are the relat ive merits of the two bills under consideration, 11.It. 
9007 and S. 708?

To the first question the answer is an  emphatic yes. There is a need for legis
lation and an expanded program. This statement should stand as support for 
tha t proposition.

The second question is more difficult. Both bills will provide an expanded and 
adequately staffed program of deferred prosecution. In both instances the result 
will be greatly improved intervention strategies,  allowing professionals to move 
in early and head off a potential career  in crime.

There is a const raint  operating on anyone who would argue against  S. 708. 
Persons concerned a t all with improvement in criminal  justice are cautious to 
express any criticism of the work of the  Senate Subcommittee on National Peni
tentiaries. Their pioneering effort in the field of deferred prosecution is jus t 
one example of the many instances tha t Subcommittee has shown abiding inte r
est in criminal justice  reform.

The Judicial Conference has concluded that the proposed programs of deferred 
prosecution should be oi>erated by the U.S. probation system. If there can la* 
any criticism of S. 708 it is tha t the bill may not go fa r enough in making 
deferred prosecution an affirmative responsibility of the  probation system. With
out gainsaying any of the provisions of S. 708, H.R. 0007 does c learly assign 
the responsibility where it belongs.

The probation system is the logical home for deferred prosecution. All hut 
one of the kinds of functions  proposed in II.R. 0007 now are performed by 
probation officers. They collect, verify, and report information on offenders; 
they review and modify reports and recommendations; they recommend to judges 
and magistra tes appropriate conditions fo r the release of offenders; they super
vise persons released by judicia l author ity;  they inform the courts of apparent  
violations of release conditions; they utilize the services, personnel, and facili 
ties of other agencies, public and private, instrumenta l to the reintegra tion of 
offenders into law abiding society; they advise the courts of availability and 
capacity of these agencies; and they assist persons placed under supervision in 
the community in  securing employment and medical, legal, and social services as 
necessary.

Probation officers do not operate or contract for the operation of facili ties 
such as addict and alcoholic treatment centers, or priva te home placements, nor 
should they. As indicated  above the Judicia l Conference has expressed the view 
tha t these are  executive functions and should be performed by an executive 
branch agency.

H.R. 0007 clearly intends  tha t probation officers would have available  the 
authority  and the funds to purchase services for a broad range of needs. Exper i
ence has demonstrated time and again tha t many avenues open to ordinary 
citizens are closed to offenders. Resources tha t are necessary and should be 
available  to facil itate  the offender’s readjustment to a law abiding life are 
denied to the very person tha t needs them most. Asking, even demanding, tha t 
other agencies—public and private—fulfill thei r responsibilities to offenders 
has met with l ittle  success. For corrections the best way to deal with  this subtle 
discrimination is to pay for the needed services. Any program of early and 
intensive intervention to prevent criminal careers must be able to purchase  
contrac t services where these are lacking or unavailable to offenders. These 
services may meet a broad range of offender needs: shelter, psychiat ric or 
psychological problems, employment, training, medical services, etc. Unfor tu
nately, the Judicia l Conference has not made an expression of views on this 
aspect of the legislative proposal. Therefore, I am unable to make an official 
comment on its merits.

Because probation officers now are engaged in functions analogous to those 
proposed for the plan of community supervision and services it  is logical tha t



they  sh ou ld  as su m e th is  fu rt h e r rol e. The  reco rd  of  th e pro bat io n sy stem  is 
good . Und er  th e al re ad y exis ti ng  Br oo klyn  P la n  of  def er re d  pr os ec ut io n th e 
pro ba tion  sy stem  ha s dem onst ra te d  the ab il it y  to (1 ) ob ta in  pro te ct io n fo r the 
co mm un ity  id en tica l to th a t af fo rd ed  wh en  th e accu sed is pro se cu te d an d plac ed  
on pr ob at io n,  an d (2 ) si m ul ta ne ou sl y tu rn  a su bst an ti a l num ber  of  of fend ers  
aw ay  from  f u rt h e r co nt ac t w ith th e c ri m in al  jus ti ce  sys tem .

The  tim e fo r ex pa ns io n of  th is  prov en  fu nc tion  is he re . In  pr op os in g an  ex 
pa nd ed  pl an  of  d ef er re d pr os ec ut io n th e Su bc om mitt ee  ha s a lr eady  dealt  w ith th e 
one  re al  da nger —the  lik el ihoo d th a t de fe rr ed  pr os ec ut ion will  be ex pa nd ed  w it h 
ou t ad va nc e prov isi on  fo r adeq uat e ad dit io nal  man po wer . T h a t wou ld be a tr a g 
edy. It  is  he ar te nin g to  see  th a t II .R . 9007 an ti c ip ate s th is  danger an d mak es  it  
cl ea r th a t th e pr ob at ion sy stem  ca nn ot  as su me th e ad de d re pon si bil it ie s unti l 
fu nds  f o r th e pu rp os e are  ap pro pri at ed .

App en dix

As  p a rt  of th e pr ev ious ly  men tio ne d sa m ple of  50 pr ob at io n offices th e Pro ba tion  
Div is ion of  th e A dm in is tr at iv e Office so lic ite d th e re ac tion s of  pro ba tion  officers 
to II. R.  9007. Se lec ted  ex ce rp ts  from  thes e re ac tions fol low , as well  as se ve ra l 
ac co un ts  of  pr ob at ion office r ex pe rien ce  in  su pe rv is in g pe rs on s re le as ed  und er  
th e Bro ok lyn Pl an .

Quo tes  from  va riou s pr ob at io n officers  a re  as  fo llow s:
1. W il liam  R. Hay s, Chief  P ro bat io n  Officer, Lou is ia na , W es te rn

“Le t me say th a t I w ho le he ar te dl y ap pr ov e of  II .R . 9007 sinc e it  ca n be a mos t 
ef fecti ve  too l fo r th e no n- cr im in al ly  or ie nt ed  si tu a ti onal of fe nd er .”

2. O. Le on  Garbe r, Chief  P ro bat io n  Officer, N or th  C ar ol in a,  Middle
“ I part ic u la rl y  lik e th e pr ov is io n in th e Bill  th a t it  w ill  co ve r an yo ne , re ga rd le ss  

of age . C er ta in ly  th er e are  some of fend ers in  la te r yea rs  of  li fe  wh o ge t inv olved 
in a re la tive ly  min or  offen se fo r th e fi rs t tim e,  an d prob ab ly  th e ir  re puta tion  is 
more va lu ab le  to  th em  of te n ti m es th an  th a t of  a youn g pe rs on  wh o does no t 
re al iz e th e va lu e of re pu ta ti on  and th e st ig m a which  goes al on g w ith  a fe lony  
co nv ict ion.

“It. is  my  fe el ing th a t an  in it ia l pe riod  of  su pe rv is io n of  on e year to eigh teen  
mon th s wou ld  be pr op er , and  mor e fle xib le so  th a t ea rly  te rm in ati on  could  be 
ac co m pl ishe d a t an y tim e. ”
3. S ta nl ey  K. Ke llogg , U.S . P ro bati on  Officer, Cal ifor ni a,  C en tr al

“T he  w ri te r ha s su pe rv ised  and  lia s been a firm be lie ve r in D ef er re d Pro se cu 
tion  (B ro ok ly n P la n) fo r th e p a s t 25 ye ar s.  I t  is  th e  w ri te r’s fir m op ini on  th a t 
D ef er re d Pro se cu tio n co uld be us ed  to  a mu ch  g re a te r ex te n t if  th e legi sl at io n 
is pa ss ed  ex te nd in g th e pl an , re gar dl es s of age, to  al l defe ndan ts  m ee ting  c ert a in  
cri te ri a . D ef er re d Pr os ec ut io n wou ld  be an  im men se  s av in g in  mo ney, tim e fo r th e  
co ur ts , a s we ll as  pre se rv in g hum an  dig ni ty  in  ha nd ling  an d su pe rv is in g in div id 
uals  th ro ugh loc al co mm un ity  re so ur ce s an d tr ea ti ng  spec ified  pr ob le m s.”
4. R al ph  K. K is tn er , Su pe rv is in g Pro bat io n Officer, New  Yo rk,  E ast ern

“ I be lie ve  th e pe rio d of su pe rv is io n,  as  refle cte d in Se cti on  3173 of  thre e mon ths, 
w ith  a po ss ib le  ex tens io n of  a  fu r th e r  ni ne  mon ths, is  fa r  too bri ef  a pe riod  of  
tim e to  m ak e an  ad eq uat e ev al uation  or to  fo rm ula te  a nd  im plem en t a re hab il it a 
tive  pr og ra m . A p er iod of  18 m on th s wou ld  be mo re  re al is ti c,  w ith  th e st ip ula tion  
th a t if  p ri o r to th e 18 m on th s th e def en dan t has show n him se lf  to  be a law - 
ab id in g indi vi du al , he  co uld be di sc har ge d p ri o r to  th a t tim e.  I fe el  th is  is a ve ry  
w orthy  pr og ra m  an d we  sh ou ld  g et  fu lly invo lved  in it s pr oper  en ac tm en t.”

5. Jo hn  T. Conno lly , Chi ef  Pro bat io n  Officer, Ne w Yo rk,  Sou th er n
“ I am  plea se d to  le ar n  th a t th is  tech ni qu e which  we ha ve  long  be lieved in an d 

had  su cc es s w ith  is be ing ex te nd ed  to  in cl ud e adu lt s as  we ll as ju ven iles .’’
Probation officer experience supe rvis ing persons released under the Broo klyn  

Plan  is  de sc ribe d in  th e fo llo w in g para gra phs.  Na mes  of  def en dan ts  ha ve  bee n 
ch an ge d to  d isgu ise th e ir  id en ti ty .
Case No. 1

Mr.  Kell ve n is now’ an  at to rn ey -a t- la w . W hen 21, in h is  se nio r yea r a t --------
-------------------- -  Uni ve rs ity , he  wras al so  em ployed  as  a m ai l cl er k fo r t h e -----------
-----------------------------  Ban k.  In  No ve mbe r 1906, he  stole te n ro lls ($10 pe r ro ll )
of  q u a rt e rs  from  a te ll er s cage . The  sh ort ag e w as  di sc ov ered  th e fo llo wing da y.

W he n co nf ro nt ed  ab out th is  sinc e he  had  been  ob se rv ed  in  th e cag e, he  de nied
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any knowledge of the matter. However, la ter he submitted a letter  of resignation  
with a check for $100 admitting the thef t.

Kellven was placed on probation under deferred prosecution for fifteen months
in March 1967. He graduated from -------------------University and en tered-------
------------------  University Law School. He completed his probation supervision
successfully in June 1968. Subsequently, he obtained his law degree, passed the 
Bar, and currently enjoys a successful law practice.

J ohn E.  Hornbergeb, 
Superv ising Probat ion Officer,

Middle  Distr ict of  Florida.
Case No. 2

In May 1969, Alice Barron received six months deferred prosecution super
vision resulting from her theft  as a postal employee. While serving as a postal 
clerk, she issued two money orders out of sequence for her own personal use. 
One money order was for $100.00 and the other one was for $58.00. She did not 
pay for the $100.00 money order but did pay for the $58.00 money order, about 
two months after she had issued it for herself. When questioned by the United 
States Postal Inspectors, she did admit responsibility for her actions. She had 
no prior ar res t record.

Alice was 29. divorced, and living alone. She had completed two years with 
the United States Navy and had received an Honorable Discharge from the —
------------------ Naval Hospital, where she had completed almost two years  of a
three year Nurses Training Program. Her recommendations from the Naval 
Hospital were very good.

When she was referred to the  Probation Office for the investigative report, she 
was very depressed and discouraged. Since being discharged from the United 
States Navy, she had been employed in various factory employment and with 
the U.S. Post Office for about two years. She had made an application for we lfare 
assistance. We discovered she really wanted to complete her nursing program and 
was eligible for GI benefits to complete her education. On one occasion, we 
drove her to -------------------Junior  College and met with her and a school coun
selor. She was accepted as a student and she began her studies in February 1969. 
She was happy and worked hard. In June 1969, she was elected by her fellow 
students to President of the Nursing Activities. She also worked par t-time at the
school and her income supplemented the GI benefits. She graduated fro m---------
--------- Junio r College and became a licensed Registered Nurse in June 1970. She
did continue her education and is now teaching nursing courses.

Alice was an intelligent and aggressive young lady but had lost interest in 
achieving worthwhile goals a t the time she was referred to the Probation Office. 
She responded well to counseling and had the ability  and drive to achieve her 
goals. If she had not had the opportunity of deferred prosecution, her futu re 
might have been different. A formal arrest  record could have created problems 
when she became a licensed registered nurse and later certified as a teacher. 
She was basically a law-abiding young lady but had committed an offense and 
the manner in which her case was handled was a big asset in her late r success.

Anne T. O’Neil,
U.S. Probat ion Officer.

Chicago, I llinois.
Case No. 3

In November 1967, Hawkins and Dunster were arrested by th e ------------------
City Police in possession of a car tha t had been stolen in an adjoining state. 
Hawkins was 16 years  old at the time and Dunster was 17. Investigation re
vealed th at these two young men were immature and, in fact, were in the sixth 
grade at the time of the theft. They had seen a drunken man get out of his car. 
go into a tavern, leave the keys in the car. and they decided to take the car  for 
a ride. They crossed the mountain from Virginia into Kentucky, got lost, and 
asked several people how to get back home. When they were t rying  to get back 
home, they went up a one-way stree t the wrong way and were stopped by the 
City Police, and readi ly admitted they had taken the car. Diversion was at 
tempted, but  as the ir home county had no supervising juvenile officer, it  was felt  
the best method of trea tmen t was under deferred prosecution and supervision 
by a U.S. probation officer. They were placed on deferred prosecution for 1 year. 
Both these boys returned to school, made a good adjustment, and the charges 
against them were dismissed in April 1969.

O. Allen Wills,
U.S. Proba tion Officer, 

Eastern Dis tric t of Ke ntu cky.
30 -2 02— 74 ------ 9
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Case No. 4
In  June  1972, th e U ni ted S ta te s a tt o rn ey ’s office re fe rr ed  Be n Sm ith  to  th e 

pr ob at io n office as  a candid ate  to  be co ns id er ed  fo r def er re d  pr os ec ut ion.  Th e 
us ua l in ve st ig at io n was  re qu es te d to  det er m in e if  Mr.  Sm ith w as  a fit  su bj ec t 
fo r su ch  ha nd lin g.  In ves tigat io n  dis clo sed th a t on Jan u a ry  4, 1972, th e  B an k of  
Chica go  de po si ted a re gi st er ed  le tt e r whic h co nt ai ne d tw o B an k A m er ic ar ds . Th e 
le tt e r w as  as sign ed  to  be de live re d by  su bst it u te  ca rr ie r Sm ith . The  le tt e r was  
no t de live re d an d Sm ith  was  qu es tio ne d.  D uring  t he  in te rv ie w , he  ad m it te d fo rg 
ing th e si gnatu re  on th e de liv er y re ce ip t fo r th e re gi st er ed  le tt e r,  ta k in g th e two 
ca rd s from  th e le tt er , aff ixing  th e  si gnatu re  of  Jo hn Do ell  on  one ca rd  an d us in g 
t lie card  to  pu rc ha se  a st er o co mpo ne nt  se t. He st a te d  th a t he  th en  ga ve  th e 
co mpo ne nt  se t an d th e tw o card s to  a lif elon g fr ie nd . He de ni ed  us in g th e ca rd s W 1

fo r an y o th er  pu rc ha se s.
D ur in g th e Course of  th e fi rs t y ear of  def er re d pr os ec ut io n Mr . Sm ith m ar ri ed  

an d ha s as su med  re sp on sibi lit y of  su pp or tin g a wi fe.  He has  m ai nta in ed  ac ce pt 
ab le  and  re gula r em ployme nt . F o r a lon g pe riod  of  tim e he  wor ke d fo r th e Mod el
C iti es  Pro gr am  teac hi ng  th re e day s a we ek a t t h e ---------------------- Sch ool  on th e *
W es t Si de  o f C hicago .

I t  appea rs  th a t Mr.  Sm ith’s ov er al l co mm un ity  ad ju st m en t has  be en  goo d an d 
th e pr og no si s fo r a co nt in ue d ac ce pt ab le  wa y of  li fe  see ms good. Mr . Sm ith  m a
tu re d  duri ng hi s man y co nf er en ce s w ith th e pro ba tion office r. He is  st il l en ro lle d
a t ______________  U ni ve rs ity  ob ta in in g cr ed it s an d is ho pe fu l of  en te ri ng law
sch ool in  t he nea r f utu re .

H enry  J . R at cl iffe ,
U.S. Probation Officer,

Nor thern D istr ict  o f Il linois.
Case No. 5

In  A ug us t 1966, th e  U nited  S ta te s a tt o rn ey ’s office plac ed  Alv in  B an ks  on 
defe rr ed  p ro se cu tio n su pe rv is io n fo r a pe riod  of eigh te en  m on th s.  B an ks had  b een  
a rr est ed  fo r th e ft  of  G ov er nm en t pro pe rty.  Sp ecifically , th e  of fense invo lved  th e 
defe ndan t’s en te ri ng a bu ildi ng a t  F o rt  Sh er id an , Il lino is , whi ch  co nt ai ne d ex 
plos ive s. He too k from  th e buildin g a  han d gre nad e an d a blo ck  of  TN T. He  in di
ca te d a t th e  tim e of  th e a r re s t th a t he  w an te d th es e ex plos ives  to ‘‘ha ve  som e 
fu n w ith .”

Mr . B an ks  a t th e tim e of  th e  a rr e s t was  19 years  of  ag e. He ca me from  an 
ab ov e-av er ag e ba ck grou nd . B ot h hi s pare n ts  w er e col leg e g ra duate s an d he  grew  
up  in  t h e ______________ , Il lino is , ar ea , an  ab ov e-av erag e su burb an  comm un ity .

D uring th e pe riod  of  defe rr ed  pr os ec ut io n su pe rv is io n,  Alv in  was  en co ur ag ed  
to  re tu rn  to  school  an d to  seek  part -t im e em ploy men t. He had  a m il it ary  ob lig a
tion  to  fu lfi ll.  He  en list ed  in  th e  A ir  For ce  Res er ve s an d att ended  we ekly m ee t
ings . H e was  ca lle d to  ac tive  se rv ic e fo r a pe riod  of  six m on th s a t a U.S . A ir 
For ce  in st a ll a ti on  in  Tex as . D uri ng  th e  pe riod  of  ac tive  du ty , he  co nt in ue d hi s 
co lle ge  by c or re sp on de nc e cou rses .

H is  re la tions hip  w ith  hi s p are n ts  be ca me b e tt e r as  tim e pa ss ed , he  see med  
less  rebe lli ou s, an d in  view  of  th e st ab il it y  show n by his  co nt in ui ng  in school  
and ha vin g se rv ed  in  th e  ar m ed  serv ice s, he  see med  les s an xi ous  an d in se cu re . *

At th e  tim e of  th e expir ati on  da te  in  Apr il of  1968, Alvin  w as  st il l en ro lle d 
in sch ool an d was  to  rece ive h is  B.A.  de gr ee  in Ju n e  of  1968. He was  pl an ni ng  on 
en te ri ng  hi s fa th e r’s org an iz ati on  w or ki ng  fu ll  tim e in  th e  sa le s divisio n.  He 
w as  co mpl et in g hi s A ir  Fo rce Res er ve s tr a in in g  an d ho ped to  he  comm iss ion ed  a «
Res er ve  Officer.

R ich ar d F erme ,
U.S. Probation Officer,

Northern Dis tric t of Illinois.
Case No. 6

Ninetee n- ye ar -o ld  F re d  B. Le no n,  in  1966 a st uden t a t th e Uni ve rs ity
o f ______________ , obt ai ne d a counte rf eit  Se lect ive Se rv ice car d  to  m is re pr es en t
his  ag e (a s be ing ol de r th an  his  tr u e  ag e)  so th a t he  m ig ht gai n ad mission  to  
es ta bl is hm en ts  se lli ng  be er . In  Se pt em be r 1966, th e U ni ted S ta te s at to rn ey  a t 
G aine sv ill e,  F lo ri da,  plac ed  Len on  on def er re d  pr os ec ut io n pr obat io n fo r 36 
mon th s.  H is  ca se  wa s tr a n sfe rr e d  to  th e  U.S . pr obat io n officer a t Tam pa , Flo rida , 
h is  ho me cit y.  H e mad e a sa ti sf ac to ry  ad ju st m ent ca us in g th e ch ie f U.S. pro ba
tion  officer to  recomme nd  ea rl y  te rm in ati on . Th e U.S . a tt o rn ey  re le as ed  h im  f ro m 
pro bat io n  som e 20 m on th s la te r.



Lenon subsequently graduated from the University of ------------------  in accounting and was not barred from qualifying to take the Florida Certified Public Accountants examination.
Had  Lenon been processed in the tradi tiona l criminal manner he probably would have been barred from the examination.

R obert F. E va ns ,
Chief Proba tion Officer,

Tampa , Florida.Case No. 7
Robert V. Katz, age 23, was a law student at a university in Northern  California. This young man came from an excellent family background. His fathe r was a career officer in Naval Intelligence, and as a child, he traveled a great  deal. His fath er was a stric t disciplinarian  and the young man always t ried to live up to his fathe r’s expectations. He entered law school and did not have the funds to travel as before. He became involved with a fraudulent passport and used it for improper purposes. After thorough screening by the probation officer, it was determined that  this man’s law career and his whole future  would have been jeopardized had he been indicted and prosecuted through regular  courts. Katz, therefore, was granted deferred prosecution in March 1972.
Mr. Katz continued to attend  law school and the matte r successfully expired in March 1973. This young man had a lot of maturing to do and supervision helped him realize he had made a serious mistake. Deferred prosecution was the only answer in this matter, allowing a bri llian t young man to continue his law studies without being affected by prosecution.

Stanle y K ellogg,
U.S. Probation Officer, 

Central Dis tric t of  California.

Exhib it A
Depa rtme nt  of J us ti ce , 

Washington, D.C., June 29,196}. 
Memorandum No. 377

To: All United States Attorneys.
Subject : Juveni le Delinquency; Use of the Brooklyn Plan of Deferred Prosecution.

This Department regards the deferred prosecution procedure known as the Brooklyn Plan  as a rehabilitat ive method of major importance as an alternative to the Federal Juvenile Delinquency Act. Our view is based both on the nature of the plan, which permits the juvenile w’ho succeeds under it to escape the stigma of both a criminal and a juvenile record, a s well as on the high ratio  of success which has been reported by United States Attorneys in use of the plan. This memorandum is designed to resta te the purposes for which the Brooklyn Plan of deferred prosecution is intended and to announce a standard form (No. USA-15) for use in these cases.
As indicated, the Brooklyn Plan is designed as an alternative to a proceeding under the Federal  Juvenile Delinquency Act, by which the United States  Attorney in  selected cases defers for a definite period any legal process agains t a juvenile violator. By definition, the plan is not available for use in ad ult cases, which are. of course, within the Criminal Division’s jurisdiction.  Departmental policy (stated in the United States Attorneys’ Bulletin. Vol. 10, No. 13, dated June 29, 1962) does not object to special consideration  being given in other ways to unusual cases involving adult offenders under a variety of circumstances, but the Brooklyn Plan  itself should not be extended to persons over 18 years of age.The general requisites for guidance of discretion in use of the deferred prosecution plan are  that the violation of law be relatively non-serious; tha t the juvenile's previous behavior and general background be good; and tha t the prospect for rehabi litation be favorable. In this decision the United States Attorney should request the United States Probation Officer for his District  to make an investigation and report. If the United States Attorney determines tha t deferred prosecution is warrante d he then should have the juvenile and his paren ts meet with him in his office, together with the probation officer and the interested law enforcement officer. The United States Attorney should carefully explain the plan under which



the juvenile will be placed on probation for a definite period of months  with the 
wri tten consent of the  juvenile a nd his paren t or  gua rdian. Both the United States 
Attorney and  the probation officer should  sign the  form.

It  should be noted that  over ly long periods of supervision  of ju veniles  selected 
for  deferre d prosecution are neither favo red nor product ive. As a general rule 
18 months is considered an ample maximum time, and longer periods should  not 
be set except in very unusu al c ircum stances.

As shown in the  form enclosed, th e condi tions  to  be observed by th e juvenile on 
defe rred  prosecution may be sim ilar to those under w’hich adults are  granted 
probation  following  conviction. A space  is lef t on the  form for  “Specia l Condi
tions"  in which the United Sta tes Atto rney  may ins ert  such add itio nal  require
ments as may a ppe ar desirab le in a  p ar tic ular  case, e.g., ci rcumscrib ing the  limi ts 
beyond which the  juvenile  may not tra ve l w’ithout prior permission of the  proba
tion officer. When the juvenile has  successfully concluded his unofficial probation 
the case is closed and he has succeeded in avoiding a cou rt record. Conversely, on 
misconduct occur ring during his period of supervision a proceeding under the 
Juvenile  Delinquency Act, based on the  orig inal  viola tion may be begun.

The enclosed form (upon agre eme nt with the  Admin istrative Office of the 
United Sta tes  Cour ts) supersedes the form which now’ appears  in the  United 
States Prob ation Officers Manual  a t Appendix A-9.3, and any special forms in use 
by United Sta tes Attorneys . An ini tia l supply of 30 copies is being forwarded , 
and additional copies may be re quis itioned in the usua l manner. When a juvenile 
is selected for  deferred  prosecution, four  copies of the form should be m ad e; one 
each for  th e juvenile, his parent  or  gu ard ian , the  probation officer and the  United 
States Attorney’s file.

As observed above, the very sat isfactory result s achieved in use of the  Brook
lyn Plan commend its util iza tion  free ly in prop er cases by United Sta tes  Attor
neys. The Civil Rights  Division will  welcome comments concerning use of the 
plan, including case histo ries and  any problems on which  ass istance  is desired.

B u rk e  Ma r sh a ll ,
Assis tan t A ttorne y General,

Civil Righ ts Division.
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EXHIBIT B
ft . IJbL .ll

DEPARTMENT OF JUSTICE

DEFERRED PROSECUTION OF A JUVENILE OFFENDER

TK IT C H W --------------------------------------------

S T « tT  A OOttU

CITY » W  STATt
H l f  PrtOMl i MO.

I t  appearing  th a t you are rep or ted  to  have committed an offens e again st the
United State s on or abou t_________________ which all eg ed  offe nse  Is describ ed
in  the at tac hed Appendix A, and I t  fu rthe r appear ing , a ft e r an In ve sti ga tio n of  the 
offens e, and your background, th at  the In te re st  of th e United States  and your own 
in te re st  w il l be serv ed by the follo wing procedure; th er efor e

On the au th or ity  of  the Attorney General  of the United States  by
, United St ates  Atto rney  fo r the __________________

D is tr ic t , pro sec ution  in th i6  D is tr ic t fo r th is  offens e
sh al l be defer red  fo r the period of _____ months from th is  da te,  provided you abide
by the  follo wing co nd ition s:

(1) You sh al l re fr a in  from vi ol at io n of any law (fed er al , st a te , ar.d lo ca l) . 
You sh al l ge t in  touch immediately wi th your pro bation o ffi c e r- if  ar re sted  or 
ques tioned by a law enforcement of fi ce r.

(2) You sn ai l as so ci at e only with law-abiding  per son s and maintain reason able 
hours .

(3) You sh al l at tend  school,  or work regu la rly a t a law ful occupation. When 
out of work or  unab le to  at tend  schoo l you sh al l no ti fy  your proba tion of fi ce r a t 
once. You sh al l con oul t him pri or to  Job or school changes.

(4) You sh al l not  lea ve  your Ju di ci al  d is tr ic t withou t perm issio n of  the 
probation off ic er .

(5) You sh al l no ti fy  your pro bation o ff ic er  immediately of  any change in  
your pla ce  of re sid ence .

(6) You sh al l fol low  the proba tion o ff ic e r' s  in st ru ct io ns  and advice.

(?) You shal l re po rt  to  the  proba tion o ff ic er  as di re cted .

The sp ec ia l cond ition s are  as fol low s:

The United St ates  Attorney may dur ing  the per iod  of  de ferre d pro secution 
(l ) revoke or modify any con dit ion  of  th is  de ferre d pros ecut ion;  (2) change the 
period of  supe rvi sio n; (3) discha rge you from sup ervis ion ; (4) pro secute  you fo r 
th ia  offens e as an ad ult  or proceed ag ains t you as a Juve ni le i f  you vi ol at e these 
co nd ition s.

I f  you comply wi th thes e con dit ion s dur ing  the pe rio d of  sup erv isio n no cri mina l 
pro secution or Juve ni le proceedings w il l be in st it u te d  in  th is  d is tr ic t.

______________________________________ BY:______________________________ _______ .
United  St at es  Attorney Ass is tant  United State s Attorney

I  hereby  s ta te  th a t the above has been read  to  me. I  unde rstand the conditions 
of ay defer red  pro secu tio n and agree th at  I  w il l comply w ith  them. There have al so  
been read and exp lained to  me, and I  fu ll y  understand,  th e charges again st me con
ta ined  In the at tached  Appendix A.

(Juv en ile 's den at ure ) (Date signed) (Date of Bi rth )

COKSEfalk TO: (Si gna ture of  parent  or  guardian )

1 ran1
 ac"cl<5>,t'"supervie l“ n’ of the above-named JuvenW s/

---------- --------------
30 -2 02 — 74------

(United States  Pro bat ion  Of fic er)

10
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[The statement referred to at p. 110 follows:]
Statement of Dr. Bertram S. Brown, Member of American Bar Association 

Commission on Correctional Facilities and Services

Mr. Chairman, it is indeed a privilege  to app ear  before thi s Subcommittee 
on behalf of the American Ba r Association Commission on Correctional Fac ili
ties and  Services in support of legis lation titl ed II.R. 9007 and  S. 798 autho rizing 
pretr ial  diversion of alt ern atives to cou rt processing of cer tain crim inal cases.
Join ing me in the discussion of legis lative proposals II.R. 9007 and S. 798 is 
Arnold J. Hopkins, Ass istant Staff Dire ctor  of the  ABA Commission on Cor
rect iona l Fac iliti es and Services, who also has responsibil ity for  adm inis trat ion  
of ou r Nat iona l Pretr ial  Intervent ion  Service Center.

It  is with intense inte res t th at  I have  observed the evolution and dynamics of 
the ear ly diversion concept from my position as Ad minis tra tor  of the  National 
In sti tu te  of Mental Hea lth and  affiliation with  the  corrections reform program 
of the  Amer ican Ba r Association. The inte rven tion  techn ique is not regarded  *
as a new approach for its  antecedents as a “community  correctio ns” program can 
be observed  in  t he  history  of decentralized mental heal th services. My close asso
ciation with the  Federal Community Mental Hea lth Sendees Act in the  d raf ting 
and implementation phases of the  legis lation enables me to be reflective  on its 
contemporary application in the context  of the  crim inal just ice reform movement,.

II.R. 9007 auth oriz ing cour t-sanctioned community  divers ion placement pro
cedures and the  companion legis lation S. 798. The Community Superv ision and 
Services Act represent,  in our  opinion, progressive  and achievable  criminal 
jus tice objectives.  Moreover, we sense that  many local jur isd icti ons  eagerly  
ant icipat e the  enactment  of Feder al pret ria l diversion legis lation that  clearly 
signa ls public  policy and  lead ersh ip in the  pursu it of viab le alt ern atives to 
sta nd ard criminal just ice programs and practices. Several community efforts 
dem ons trat ing  local pretr ial  diversion alt ern atives have achieved their  expe ri
men tal goals and now must cons ider the stra tegy and techn iques  by which 
project ins titu tional iza tion can succeed. As well, innovators persuaded by the 
record of test ed diversion prog rams seek guidance from the Subcommittee on 
delibera tions on the  cited legislative proposals are  undertaken, thus enabling 
local governmen t planning and program development priori ties to achieve 
fru itio n.1

Consequently , it is refr eshing for me to observe a visionary Congress engage 
its  vast expertis e in the promulgatio n of legislation  in the mat te r of pre trial di
version. Such a pronouncement  will, I submit, grea tly facil ita te the  init iation 
of crim inal jus tice  divers ion opportu nities at  all levels of government, thereby  
allowing the  concept to achieve  signif icant nat ional impact. Thus,  a unique in ter
governmental approach to the unnervin g crimina l recidivism r ate is on the thresh 
old of becoming a reali ty.

The  ABA Commission on C orrectional  F acil ities and Services views th e two pre
tri al  diversion measures to be examined by this Subcommittee as impor tan t law 
reform effor ts to strengthen  the  a dm inistration and performance of our criminal •
jus tice app ara tus . While recommendations  an d s tandards developed by au tho rit a
tive  commissions abound, the  m at ter of th eir t ran sla tion and appl icat ion to exis t
ing crim inal  jus tice  systems and services requ ires considerable stimulation.

It  is precise ly this posture of the criminal just ice reform movement that  Aprompted the  estab lishm ent of the  ABA corrections  reform program. As you 
know, Mr. Chairman, it  was at  the  behest of Chief Jus tice  W arren E. B urger for 
involvement  of the legal community in corrections improvement effor ts that  our 
Commission on Correctional Facil itie s and  Services was cre ated as  a special 
public service function of the American Ba r Association. Now in its  thi rd year 
of operation , the  Commission ha s designed and implemented a succession of na
tional action  programs to pur sue  promising correctional reform and offender 
treatm ent, opportuni ties.  I sha re the  enthusiasm of our Chai rman , Chief Jus tice  
Rich ard J. Hughes  of the  New Jersey  Supreme Cour t, and Commission colleagues 
for the  d ispatch and professionalism  with which our corrections reform program 
has  been administe red. We are also pleased with the  ongoing supp ort we have 
received from the  ABA, sis ter  professional organ izations, the  corrections  com
mun ity and the organized bar.

1 G ui da nc e in th e  p la nni ng an d de ve lo pm en t of  p re tr ia l dive rs io n pro gra m s is  prov ided  
in  C hapte r 3, Rep or t on  C orr ec tion s an d C ha pt er  2, Rep or t on C our ts  of  th e Nat io na l 
Adv iso ry  Co mm iss ion on  Crim in al  Ju s ti ce  S ta ndar ds an d Go als (1 97 3) .



I pr of es s a sp ec ia l ad vo ca cy  fo r th e work of  one Co mm iss ion  pr oj ec t. T h a t is 
our N at io na l P re tr ia l In te rv en ti on  Se rv ice C en te r which  I ha ve  th e good fo rt une  
of  se rv in g as  C ha irm an  of  th e  Adv iso ry  B oa rd . T his  p ro je ct be st  ex em pl ifi es  th e 
in te rd is ci p linar y  ap pr oa ch  us ed  by th e Co mm iss ion  to  st im ula te  ch an ge  in  th e 
co rr ec tion s pro cess , i t s  m is sion  of  ex pan di ng th e p re tr ia l di ve rs io n co nc ep t by 
ass is ti ng  lo ca li ties  in  p la nnin g  an d pr og ra m  de ve lopm en t ef fo rts , to get her  w ith  
th e op er at io n of  a na ti onal cl ea ringh ou se  se rv ice , has  pr ov id ed  an  ex ce llen t per
sp ec tive  fo r co m m en ta ry  on  th e  tw o F edera l p re tr ia l di ve rs io n bil ls.

Und er  a $153,430 m an po w er  g ra n t from  th e U.S. D epart m ent of  La bo r, th e 
C en te r was  act iv at ed  in  M ar ch , 1073 to  st im ula te  th e est ab li sh m en t of  p re tr ia l 
in te rv en tion  a lt e rn ati ves to  cri m in al  ad ju d ic ati on  mod eled  a ft e r th e Lab or  De 
part m en t fu nd ed  ex per im en ta l pro gra m s in  New Yor fk  (M anhatt an  C ou rt  Em 
ploy m en t P ro je ct)  and  th e  D is tr ic t of  Colum bia (P ro je c t C ro ss ro ad s) . H er e th e 
em ph as is  w as  on m an po w er  se rv ices  as  a re so ur ce  to  a ch ie ve  social an d econom i
ca l st ab il it y  fo r se le cted  cr im in al def en dan ts  w ith  th e  exp ec ta tion of  re du ci ng  
re cidivi sm  ou tco me s. The  su cc es s ra te  in  te rm s of  dec ri m nal iz at io n was  g ra ti fy 
in g in  th a t su cc es sful  p a rt ic ip an ts  of  th e Cro ss ro ad s and  M anhatt an  de mon 
s tr a ti o n  pro je ct s wer e tw o to  th re e tim es  as  un like ly  to  re appea r as  of fe nd er  
st a ti s ti c s  th en  pe rs on s pr oc es se d th ro ugh  th e co nv en tion al  cr im in al  ju st ic e  pr oc 
ess.2 (S ee  F in al  R ep ort s of  th e  M anhatt an  Cou rt  Em pl oy m en t Pro je ct , 1972 (61 
p p .) an d P ro je ct  Cro ss ro ad s,  1971 (81 pp .) .)

In  vie w of  th e so lid  per fo rm an ce s of  P ro je ct C ro ss ro ad s an d th e  M anhatt an  
C our t Employ men t P ro je ct,  th e  Lab or  D ep ar tm en t has to  date  in ve st ed  $4.2 
mill ion fo r su ppo rt  of  a  c lu s te r of  seco nd -rou nd  dem onst ra ti ons in ni ne  ci ties  
to  fu r th e r te st  an d anal yze th e  p re tr ia l in te rv en tion  tech ni qu e.  R ep ort s fro m 
th es e pro je ct s oper at in g  in  Bo sto n,  Bal tim or e.  A tlan ta , Sa n Anton io . Minne ap ol is,  
Cleve land  an d th e th re e  C al if orn ia  ci ti es  of  H ay w ar d, Sa n Jo se , an d San ta  Ros a 
su gg es t si m il ar re su lt s in  th e  re du ct io n of  recidivi sm . O ur  be st  es ti m ate  is  th a t 
fr om  1968 to  dat e,  upw ard s of 11,000 pe rs on s ha ve  en ro lled  in th es e p re tr ia l 
in te rv en tion  pr oj ec ts , th re e-q uart ers  of  th e  to ta l ad m is sion s ha ve  bee n fa vo ra bly  
te rm in at ed , (i.e ., w ith  char ges  dis m is se d) , an d of  th a t nu mbe r,  ap pro xi m at el y 
7%  ha ve  re ci div at ed  ov er  a th re e mon th  fo llo w-up pe riod .3 4 A mo re  det ai le d 
ac co un ting  of d iv er te e chara c te ri st ic s an d per fo rm an ce  re su lt s appea rs  in  th e 
T h ir d  In te ri m  Pro gre ss  R ep ort  on  th e  P re -T ri a l In te rv en ti on  Pro gr am , pre pare d  
by Abt  Assoc ia tes fo r th e U.S . D ep ar tm en t of  Lab or  (M ar ch , 197 3).

In  st at em en ts  of  Ju ly  20, 1972 an d M ar ch  27, 1973 be fo re  th e Su bc om m itt ee  
on N at io na l Pen it en ti ari es,  th e  v iew s of  t he Co mm iss ion  on S. 798 were  p re se nte d? 
The  AB A Hou se  of  D el eg at es  ap pr ov ed  th e  re co m m en da tio n fo r en ac tm en t of  
th is  legi sl at io n of fered  by th e  Se cti on  of  C rim in al  Law  a t th e M id ye ar  Mee tin g 
in  F ebru ar y , 1973. We w er e hea rt en ed  to  le ar n  th a t th e  Com mun ity  Su pe rv is io n 
and Se rv ices  Ac t w as  un an im ou sly pa ss ed  by th e U.S.  Sen at e on Octo be r 4, 1973 
and  ta k e  th is  op po rt un ity  to  recogn ize  th e le ad ers hip  an d co mm itm en t by Sen a
to r Q ue nt in  N. B urd ic k in  th a t mos t sign if ic an t ac co m pl ishm en t. Th e re port  to  
ac co mpa ny  S. 798 pre pare d  by th e Sen at e Com m itt ee  on th e Ju d ic ia ry  issu ed  
Octo be r 3, 1973 has our  to ta l en do rsem en t. I w as  part ic u la rl y  gra ti fi ed  to  no te  
th e  ac co mmod at ions  mad e by th e  Ju s ti ce  D ep art m ent on is su es  pert a in in g  to  a 
m an dat ory  gu il ty  plea . Thes e were ap pare n tl y  reco nc ile d by th e in clus io n of 
st a tu to ry  la ng ua ge  in  Se ct io n 2 dec la ra tions (g en er al  ex pec ta tion th a t p a rt ic i
p an ts  wo uld “a cc ep t re sp onsi b il ity  fo r th e ir  beh av io r” ) and th e  re quir em en t of  
co nf id en tial ity of  st a te m en ts  mad e by in div id ual s in  th e di ve rs io n proc es s (S ec 
ti on  6 ( b ) ).

On co m pa ra tive  a naly si s of  p re tr ia l di ve rs io n le gi sl at io n prop os ed  in  S. 798 a nd 
II .R . 9007, we  find no  su bsta n ti a l su bst an ti ve di ffer en ce s th ou gh  th e fo rm er  bil l, 
it  is  rec ogniz ed, re pre se nts  a mor e co m pr eh en sive  an d fle xible le gi sl at iv e fr am e
wo rk . Simple  le gi sl at io n is  an  a r t of  d ra ft m ansh ip  and  we  vie w II .R . 9007 as  a

2 T he se  co nc lusion s wer e ba se d on one yea r fo llo w-up st ud ie s of  p a rt ic ip an ts  be ha vi or  
fo llo w ing succ essfu l te rm in a ti on  of  Cro ss ro ad s an d M anhatt an  def er re d pr os ec ut io n cas es . 
R es ult s he re  we re  co mpa red w it h  def en dan ts  si m ilar ly  si tu a te d  wh o di d no t ga in  en tr ance  to  
tl ie  d iv er sion  prog ram.

3 S ourc e:  P re tr ia l In te rv en ti on  Pro gr am  T hir d  A nn ua l P ro gre ss  Rep or t,  (M ar ch , 10 73 ). 
Post -p ro gra m  re cidivi sm  (re a rr e s ts ) st ud ie s of 1,3 16  fa vora b le  te rm in a ti ons in d ic at es  68  
in div id ua ls  we re  re arr est ed  du ri ng  th e  3 m ont hs re port in g  pe riod , 24 on fe lony  ch ar ge s.  
D uri ng th e sec ond 3 m on th  po st -p ro gra m  pe rio d,  a to ta l of  35  of  th e  80 6 re sp onden ts  wer e 
re ar re st ed , no fe lony  ch ar ge s as so ci at ed  w ith re arr es ts .

4 H ea ri ng s on S. 330 0 be fo re  th e  Sub co m m itt ee  on  N at io nal  P en it en ti a ri e s of  th e Sen at e 
Ju d ic ia ry  Co mmittee , 93d Co ng re ss , 1s t Se ssion, (J u ly  18 -2 0,  10721 an d te st im on y on S. 708  
re port ed  in  H ea ring s be fo re  th e  Su bc om m it tee on  N at io nal  P en it en ti a ri e s  of  th e Sen at e 
Ju d ic ia ry  Co mmittee , 92 nd  Con gr es s, 2n d Se ss ion,  (M ar ch  27, 19 73 ).



basic authorization for diversionary placement by the U.S. Distric t Court with procedures for the disposition, but less detail on matters pertinent to administration of services. Otherwise the obectives of botli bills are identical, including pertinent provisions on administration and functional aspects of the diversionary placement authorization.
There are however, several salien t provisions in S, 798 which ought to be commented upon on the basis of our experience in technical ass istance activities of the ABA Pret rial Intervention Service Center. We find a healthy variation in deferred prosecution projects operating  in approximately twenty jurisdictions. Programmatically, the regimen of community supportive services represents a mix of manpower and counselling emphasis. However, project variations exis t in diversion authority , administering  agency, intervention point and operational schemes. The flexibility in design of demonstration models is an important factor to preserve so as to allow for alternatives in service agency selection, staffing patterns , utilization of existing resources, and delivery of services plans tha t are influenced by eligibility criteria, project site, financing options, and manpower availability. For these reasons we favor the  strategy of flexibility in project function and resource utilization provided for in Section 9 of S. 798. The proposed § 3172 of H.R. 9007 adds the screening, supervision, and servicing of diversionary placement cases to normal probation officer functions and, in this respect, may be unnecessarily restric tive given the variety of  options available within and outside the criminal justice system to perform these functions (e.g., pretrial release projects established in 75 cities, employment service agencies, community treatment groups, etc. ).
It may well be that. Federal probation officers already have excessive caseloads, as is the case in many s tate agencies, and therefore would be unable to supervise additional diversion placements. In tha t situation  II.R. 9007 may unintentionally limit servicing alte rnatives and thereby frustra te the full implementation or expansion of diversionary placement projects. There is a cost factor in using only probation officers to supervise and service divertees  tha t should be considered which is guarded against under the staffing options proposed in the Community Supervision and Services Act. Paraprofessionals employed as diversion counselors and job developers ar e working effectively in most pretria l intervention projects in operation today and at considerably less cost than staffing exclusively with professionals. The uti lity of this team approach in legal, medical and educational services is gaining prominence. The forementioned strictu re would seem to impair utilization of this staffing resource.
Other features included in S. 798 tha t might be provided for in H.R. 9007 would be: (i) confidentiality of admissions made during the diversion process, (ii) periodic reporting of partic ipan t progress to prosecuting attorney  and re ferral judge, (iii) guidelines for termina tion of unsuccessful diversionary placements, and (iv) establishment of program advisory committees to provide oversight and policy on diversionary placement actions.
It is our position tha t as projects demonstrate  their  utility, steps be taken to formalize the process and procedure for diversionary placement so as to insure institutionalization of the technique. We find a variety  of approaches used in the sanctioning of pret rial  diversion opportunities. New Jersey and Pennsylvania have court promulgated rules of procedure. Massachusetts has legislation pending (S. 1592) which prescribes diversion procedures and administra tive services and Washington recently enacted subsidy legislation (S. 2491) which provides state  subsidies to local un its of governments diverting defendants to community services programs at  $448.00 per referral. Absent these examples, the authority  for conducting p retr ial diversion projects is based on prosecutorial discretion in the charging function with use of extra-judicial and third-party custody arrangements for placement of adul t/juvenile  diversion cases. Formalized operating  agreements and administrat ive policies do not exist for many pretr ial intervention projects making them vulnerable to accountability  inquiries.Turning to the legal issues in the diversionary process, a discussion of certain fundamental  constitutional safeguards appears in the Senate Judiciary Committee Report on S. 798 at  pp. 13-10. Most prominent of the diversion legal issues is the desirability of a mandatory guilty plea as a condition precedent to partic ipant  enrollment. The ARA position on this issue was eloquently stated by Keith Mossman, Chairman of the Section of Criminal Justice in testimony on S. 798 before the Subcommittee on National Penitentiaries (see Hearing on The Community Supervision and Services Act, 93rd Congress. F irst  Session, a t p. 375). Mr. Mossman indicated the ABA was not persuaded tha t a required plea of guilty had rehabi litation value and suggested this concept



sh ou ld  no t be w ri tt en  in to  th e st a tu te . C ha irm an  Hug he s re sp on de d in  kind  
via hi s le tt e r of  F ebru ary  8, 1973  to  Sen at or B ur dic k (H eari ng  tr an sc ri p t a t 
p. 38 0) . S. 798, as  am en de d,  dec la re s in Se ct ion 2 th a t di ve rs io n alt e rn ati ves 
to  in st it u ti onali zati on  be "m ad e av ai la ble  to  pe rs on s ac cu se d of  cr im e who 
ac ce pt  re sp on sibi li ty  fo r th e ir  beh av io r” a co ns id er at io n ag re ed  to  by th e 
Ju st ic e  D epar tm en t as  hav in g th e  ef fect of  ex clud in g in div id ual s wh o choose 
to  pl ea  no t gu il ty  from  en te ri ng  th e  di ve rs io n pr og ra m . W e fin d no fa u lt  
w ith  th is  prov is ion.

d iv e r s i° n  leg al as pe ct s dea li ng  w ith  (i ) eq ua l pro te ct io n guar an te es  on 
el ig ib il ity cri te ri a , (i i)  no nd iscl os ur e of  defe ndan t ad m is si on s whi le in a 
pr og ra m , (i ii ) du e proc es s in te rm in ato n  hea ri ngs  fo r un su cc es sful  part ic ip an ts , 
and (i v) as si st an ce  of co un se l w ill  be ad dr es se d in  a fo rthc om in g tech ni ca l 
as si st an ce  pu bl ic at io n by our N at io na l l ’re tr ia l In te rv en ti on  Se rv ice Ce nter .

Mr. C ha irm an , ou r Co mm iss ion  is  of  th e  mind th a t p re tr ia l di ve rs ion is an  
i (?e a . w h o s e  tim e has  come. Ther e ex is ts  per su as iv e ev iden ce  of  th e co nc ep t's  
vi ab il ity in  re du ci ng  cr im in al  re ci di vi sm  by en ab ling  p a rt ic ip an ts  to  ge t in to  a 
li fe st yl e of  w or th w hi le  em pl oy m en t an d st ab il it y  w ith th e he lp  of man po wer  
se rv ices  an d trai nin g. An d too , th e  cr im in al  ju st ic e  sy stem  be ne fit s th ro ug h 
g re a te r flex ib ili ty  in it s op er at io n and in cr ea se d ef fect iven es s as  a re hab il it a ti on  
veh icle . Th e co mmun ity  ga in s from  dec ri m in al iz at io n ac hi ev em en ts , a s we ll as  
fro m em pl oy ab il ity an d pro duct iv ity  o f th e  d iv er sion  “g ra d u a te ”.

Let  me  ha st en  to  ad d th a t p re tr ia l dive rs ion is  no panac ea  bu t ra th e r it  
re pre se nts  bu t one ap pr oa ch  co nc eive d to  est op , or a t le as t slow  down , th e 
re vo lv ing do or  of  cr im e toda y.

A ft er  care fu l st udy an d analy si s of  S. 798 an d H.R. 9007, we be lie ve  bo th 
le gi sl at iv e pr op os al s off er a so un d ba si s fo r in tr oduci ng th e p re tr ia l dive rs ion 
ca pa bil ity  in th e Uni ted S ta te s D is tr ic t C ou rt  Sy stem . We w ish th e legi sl at io n 
well.

[The statement referred to a t p. 110 follows:]
Sta teme nt  of H erbert S. Mill er  on B eh al f of th e American  B ar Association

Mr.  C hai rm an  an d Mem bers of  th e  Su bc om m it te e:  My na m e is H er ber t S. 
Mill er,  an d I am  C ha irm an  of  th e Com m itt ee  on C or re ct io ns  and R eh ab il it at io n 
of th e  Se ct io n of  Crim in al  Ju s ti ce  of  th e Am er ic an  B a r Assoc ia tio n.  I t is a 
p le as ure  to  be he re , Mr.  K as te nm ei er , to  te s ti fy  be fo re  vou r su bc om m itt ee  on 
S. 79S a nd  H .R . 9007.

At  th e outs et  I wo uld  lik e to  sa y th a t th e Amer ican  B a r A ssoc ia tio n heart il y  
en do rs es  th e  co nc ep t of  ea rl y  div er sion  pr og ra m s.  J u s t th re e years  ago, in  Feb- 
ru ary  of  1871, th e Hou se  of  D el eg at es  of  th e Amer ican  B a r Ass oc ia tio n ap pr ov ed  
Sta ndard s R ela ti ng  to th e Pro se cu tion  Func tion  an d th e D ef en se  Fun ct io n,  
as  p a rt  of  th e American  B ar A ss oc ia tio n P ro je ct on S ta ndard  fo r Crim in al  
Ju st ic e.

As you pr ob ab ly  know , th e A m er ic an  B ar Assoc ia tio n S ta ndard s fo r th e  ad 
m in is tr a ti on  of  c rim in al  ju st ic e  a re  th e  re su lt  of  a le ng th y,  ba la nc ed  an d ca re fu l 
d ra ft in g  proc es s. Th e se ve nt ee n ap pr ov ed  S ta ndar ds,  in cl ud in g th e  St andard s 
R el ating  to th e Pr os ec ut ion F uncti on  an d th e D ef en se  Fun ct io n,  w er e d ra ft ed  
ov er  a jie rio d of  te n yea rs  by a ba la nc ed  te am  of  ex pe rien ce d tr ia l an d ap]> ella te 
co urt  ju dg es , pr os ec utor s,  de fe ns e a tt o rn eys,  pu bl ic  de fe nd er s,  ge ne ra l p ra c ti 
tion er s,  la w  en fo rc em en t off icia ls, la w  sch ool de an s an d pr of es so rs . The  ABA  
Secti on  of  C rim in al  Ju st ic e  ha ts th e  nat io nw id e re sp on sibi li ty  fo r th e  im ple 
m en ta tion of  th e  S ta nda rd s.  Ove r th e  past  few ye ar s,  th e Sec tio n' s im pl em en ta 
tion  pr og ra m  h as ga ined  i ncr ea si ng mom en tum a s more an d mor e st a te s ac ro ss  the  
co un tr y ha ve la un ch ed  st a te w id e im pl em en ta tion  ef fo rts . A num ber  of  st a te s 
ha ve  ad op ted in  wh ole  or  in p a rt  th e  S ta ndard s by fo rm al  court  ru le  or  st a tu te . 
Ov er 1500 a ppell a te  c ou rt  o pinion s hav e ci te d th e Sta ndar d .

The  ABA  Se cti on  of  Crim in al  Ju s ti ce  su pp or ts  S. 798 an d II .R . 9007 be ca us e 
th ey  em body pr ov is io ns  of  th e  fo llo wing S ta ndard s from  th os e re la ti ng  to  th e 
pr os ec ut io n fu nc tion  a nd  t he de fe ns e fu nc tion .
The  Pro se cu tion  Fun ct io n
3.8 D iscr et io n as  to  no n- cr im in al  di sp os iti on .

(a ) The  pr os ec ut or shou ld  ex pl or e th e  av ai la b il it y  of  no n- cr im in al  di sp os it io n,  
in cl ud in g pro gra m s of  re hab il it at io n , fo rm al  or in fo rm al , in  de cidi ng  w heth er to 
pr es s cr im in al  ch a rg e s ; e sp ec ia lly  in th e  c as e of  a  fi rs t of fend er , th e  n a tu re  of th e 
offen se m ay  w a rr a n t no n- cr im in al  di sp os it io n.

(b ) P ro se cu to rs  shou ld  be fa m il ia r w ith  th e re so ur ce s of  social ag en ci es  which  
ca n ass is t in  th e ev al ua tion  of  ca se s fo r di ve rs io n fr om  th e  cr im in al process.
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The  D efen se  F un ct io n
(5.1 Duty to  ex pl or e di sp os it io n w ithout tr ia l.

(a ) W he ne ve r th e na tu re  an d ci rc um st an ce s of  th e ca se  pe rm it , th e  la w yer
fo r th e  ac cu sed sh ou ld  ex plor e th e po ss ib il ity of  an  ea rly di ve rs ion of  th e ca se  
fr om  th e  c ri m in al  proc es s th ro ug h th e u se  o f o th er co mmun ity  ag en cie s.

The  fa ct  th a t S. 798 an d H.R.  9007 in cl ud e th e specif ic el em en ts  of  th e  ci te d 
S ta ndard s is a tr ib u te  to  them . The se  S ta ndard s wer e deve lop ed  in  a cl im at e 
of  de ep  co nc ern ov er  th e bu rg eo ning  prob lems of  cr im e an d th e corr ela ti ve cr is is  
in  our  co ur ts  oc ca sion ed  by ov erwhe lm ing ca se load s, re cidivi sm  an d a seem ing 
in ca pi ci ty  of  th e  sy stem  to  res po nd  to th e ch al leng es  of  ou r tim e. I t sh ou ld  be 
em ph as ized  th a t th es e seve nt ee n vo lum es of th e S ta ndar ds,  which  in cl ud e thos e 
re la ti ng  to  th e pr os ec ut ion fu nc tion  an d th e de fens e fu nc tio n,  a re  de sign ed  to 
“t re a t th e who le m an ”— to st re ngth en  th e en ti re  c rim in al  ju st ic e  sys tem . Th ey  are  
al l in te rr e la te d—c once ive d as  a grou p of co mp on en ts,  ea ch  co m pa ra bl e w ith th e 
o th er s an d al l in te rd ep en de nt .

E arl ie r,  in  1967, th e  Pre si den t's  Co mm iss ion  on Law  E nf or ce m en t and Adm in 
is tr a ti on  of  Ju s ti ce  a do pted  a S ta ndar d  in  it s final re po rt . Th e Ch al len ge  o f Cr im e 
in a Fre e So ci et y,  which  also  en do rsed  th e co nc ep t of  ea rl y  di ve rs io n pr og ra m s.  
I t rec om men de d on pa ge  134 th e fo llow in g:

“P ro se cu to rs  sh ou ld  en de av or  to mak e d is cr im in at in g  ch ar ge  de cis ions , ass u r
ing th a t of fend ers wh o m er it cr im in al  sa nc tions are  no t re le as ed  an d th a t oth er  
of fend ers are  e it her re leas ed  o r di ve rted  to  n on cr im in al  metho ds  of  t re a tm en t an d 
co nt ro l b y :

“E st ab li sh m en t of  ex pl ic it po lic ies  fo r th e  di sm is sa l or in fo rm al  di sp os it io n of 
th e ca ses of  cert a in  m ar gin al  o ffe nders .

“E ar ly  id en ti fi ca tion  an d di ve rs io n to  o th er co mmun ity  re so ur ce s of  thos e 
of fend ers  in ne ed  o f tr ea tm en t,  fo r wh om  fu ll  cr im in al  di sp os it io n does no t ap pe ar  
re qui re d. ”

Mo re re ce nt ly  st ro ng  en do rs em en t of  earl y  di ve rs io n pr og ra m s ca me fr om  th e 
N at io na l Adv iso ry  Co mm iss ion  on C rim in al  Ju s ti ce  S ta ndard s an d Goa ls wh ich  
issu ed  it s re port  in  Ja n u ary  of  1973. S ta ndard  3.1, Use of  D iver sion  in  th e Co r
re ct io ns  p or tion s,  pr ov id es  i n pert in en t p a r t as  f ol lows :

“E ac h loca l ju ri sd ic ti on  in co op er at ion w it h  re la te d  S ta te  ag en cies  sh ou ld  de 
ve lop  an d im pl em en t by 1973 fo rm al ly  or ga ni ze d pr og ra m s of  di ve rs io n th a t ca n 
be appl ied  in  th e  cr im in al  ju st ic e proc es s from  th e tim e an  ill eg al  ac t oc cu rs  to 
a ju ri sd ic ti on .”

As a fo rm er  tr ia l at to rn ey  in  th e C rim in al  Div is ion of th e D epar tm en t of  Ju s 
tic e,  I kn ow  fi rs t-ha nd  an d am  co nver sa nt w ith  th e prob lems of pr os ec ut or ia l 
di sc re tio n.  I feel th a t S. 798 an d II. R.  9907  are  tool s which  wi ll he lp  th e  pr os e
cuto r in  m ak in g th e pr op er  decis ion  in th e  di sp os it io n of th e case,  th a t w ill  aid 
in  st re ngth en in g t he  o ve ra ll  a dm in is tr a ti on  of  c rim in al  ju st ic e.

Ther e is  no op po si tio n to  th e co ncep t of  an  ea rly di ve rs ion pr og ra m  be ing im 
plem en ted  in  th e  offices of  pr os ec utor s.  T he Amer ican  B ar Assoc ia tio n ga ve  car e
fu l co ns id er at io n to  th e co ncep t an d to  S. 798. In it ia ll y , th e  Crim in al  Ju st ic e  
Se cti on  Com m itt ee  on Cor rect ions  an d R eh ab il it at io n  o f  Offe nd ers  un an im ou sly 
reco mmen de d en do rs em en t. The  G ov er ning  B oa rd  of  th e Crim inal  Ju s ti ce  Sec 
tio n. the C rim in al  Ju st ic e  C ouncil, un an im ou sly ad op ted th e re po rt  o f it s Co mmit
tee . an d in  F ebru ary  of 1973 th e Hou se  of  Deleg at es  of  th e Amer ican  B ar As
so ciati on . it s  go ve rn in g body, en do rsed  th e co nc ep t of  S. 798 w ithout oppo sit ion.  
A tta ch ed  to  my  te st im on y is a copy of  th e  Crim in al  Ju st ic e  Secti on  R ep ort  an d 
re co m m en da tion s up on  w hic h th is  A BA en dors em en t was  b ased .

Se ve ra l m a tt e rs  were discus sed quit e th or ou gh ly  in  th e co ns id er at io n of  th is  
le gi sl at io n by th e  Se cti on  of Crim inal  Ju st ic e . On e su ch  is su e was  a su gg es tio n 
by som e pe rs on s th a t th e indi vidu al  be in g co ns id er ed  fo r re le as e ad m it  gui lt  as  
a co nd iti on  of  be ing ad m it te d in to  th e pro gr am . C ons ti tu tional  pr ob le m s invo lv 
ing se lf -i nc rim in at io n,  it  was  ar gu ed  by th e  pr op on en ts  of  th is  su gg es tio n,  could  
he solve d by a pr ov is io n lim it in g th e us e of  st a te m ents  mad e as  p a rt  of  th e re ha
b il it at io n  proc es s. T he  Secti on  of C rim in al  Ju st ic e  rec om me nd ed  again st  th e 
in clus io n of  th is  requ irem en t, an d th e AB A su pp or te d our Secti on . The  ar gum en t 
fo r it s incl us io n is th a t suc h an  ad m is si on  is th e  fi rs t st ep  in  re hab il it at io n . Th e 
AB A is no t pe rs ua de d of  th e val id ity  of  th is  co nt en tio n.  More over,  th e ABA  
be lie ve s th is  c on ce pt  shou ld  n ot  he w ri tt en  in to  th e st a tu te .

A no th er  qu es tion  which  de se rv es  fu r th e r  co mmen t has  been th e le ng th  of  tim e 
duri ng whic h an  in di vi du al  could  he kep t on  re le as e to  t he p ro gr am  of  com mun ity  
se rv ices  a nd s up er vi sion . S. 798 a nd  H.R . 9007  p ro vi de  t h a t th ere  sh ou ld  be pe rio ds  
of  90 da ys  es ta bl is he d a ft e r which  th e adm in is tr a ti ve  he ad  of  t he pr ogra m  wo uld
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re port  to  th e co ur t and th e a tt o rn ey  fo r th e go ve rn m en t on  th e pr og re ss  of  th e 
re le as ed  in di vi du al . The se  90 -day s pe riod s m ay  he rene wed  fo r a i»eriod up  to  
one y ear in  th e ag gr eg at e.  So me hav e su gg es ted th a t a lo ng er  pe riod  is  ne ce s
sa ry . Te st im on y be fo re  th e S enate  i nd ic at ed  th a t a pr ogra m  i n Ne w Je rs ey  rec om 
men de d a six -m on th  max im um . We be lieve  th a t th is  wo uld be too  sh ort  a tim e 
in  whic h to  mak e a ju dgm en t co nc er ni ng  a ch ar ge d pe rs on 's  ab il ity  to  fu lfi ll th e 
ob liga tion s of  a pl an ne d pr og ra m . On  th e o th er  ha nd , th e  th re e years  su gg es ted 
by some  wo uld be so  long  as  to  di sc ou ra ge  some  pe rs on s fr om  en te ri ng  the pro 
gr am . In  ad di tion , if  th re e years  is  re al ly  needed , it  m ig ht  be be st  to  pro ceed  
cr im in al ly  and ha ve  th e per so n pla ce d on pr ob at io n.  In  th e vie w of  th e ABA, one  
year seem s to  be  a re as on ab le  co mpr om ise which  p er m it s suf fic ien t tim e to ev al uate  
a pe rs on ’s pe rf or m an ce  a nd no t st re tc h  ou t th e  b ou nd ar ie s of  a  j ust if ia ble  super vi
sio n ov er  a n  ind iv id ual  n ot  y et  c on vi ct ed  o f a cri me .

The  Am er ic an  B ar A ss oc ia tio n does no t be lie ve  th a t en ac tm en t of  th is  legi s
la tion  wou ld  af fect  th e  op tion s no w avai la ble  to  pro se cu tin g at to rn ey s,  na mely 
to  di sm is s ch ar ge s outr ig ht,  to  negoti at e a plea , or  to  proc ee d w ith a tr ia l.  I t  is 
th e AB A' s be lie f th a t th es e ac ti v it ie s will  co nt in ue  even  if  th is  bil l bec omes law . 
The re  a re  m an y ca se s w hi ch  fo r a  num ber  of  re as ons sh ou ld  be di sm isse d out
righ t. Ther e are  o th er  ca se s which  de se rv e ne go tiat io n,  and  th e re  a re  yet  ot he rs  
which  sh ou ld  go to  tr ia l.  B u t so m ew he re  in  th e  w el te r of  ca se s and  var yi ng  con
si dera ti ons whi ch  und er ly  pro se cu to ri al  di sc re tion , th ere  is  a g ra y  a re a—c ases  
wh ich  sh ou ld  no t be di sm is se d o u tr ig h t bu t yet  sh ou ld  not be pr os ec ut ed  w ith out 
som e in te rv en tion . The  AB A be lie ve s th a t as to  th es e ca se s bo th  bi lls  pre se nt  
g re a t op port unit ie s to  pr ofe ss io na lize exis ti ng  pra ct ic es  whi ch  invo lve th e 
co ntinu al  ex er ci se  of  d is cr et io n  by  pr ose cu ting a tt o rn eys ev er yw he re .

Som e pr of es s to  be lie ve  th a t le gi sl at io n of  th is  sig ni fic an ce  sh ou ld  no t be 
en ac te d a t th is  tim e be ca us e insu ffi cien t hard  ev iden ce  ex is ts  co nc er ni ng  it s 
ef fect iven es s an d it  oper at io nal  vi ab il ity,  an d th a t we  sh ou ld  w ait  fo r mor e ex 
pe rien ce  from  di ff er en t ju ri sd ic ti ons.  Ho we ver, th e  ABA be lie ve s th a t a su f
fic ien t nu m be r of  ex per im en ta l p ro je ct s ha ve  been under ta ken  to  w arr an t a 
m aj or st ep  fo rw ard  an d th a t th e  bil l wi ll he lp  re du ce  th e ba ck log of cr im in al  
ca se s in  our co u rt s;  im pr ov e ch an ce s th a t some cr im in al  def endants  ca n be 
tu rn ed  aw ay  from  fu tu re  c ri m e : an d redu ce  th e ex pe ns e to  th e ta xpayers  by  
pr ov id in g jo b tr a in in g  an d em pl oy men t a t lower  co st.  Moreover, th e  ABA be 
lie ves th e  pa ss ag e of a fe der al  la w  fo rm al iz in g p re tr ia l d iv er si onar y  pr ac tice s 
wo uld ha ve  su bst an ti a l im pa ct  on  m an y st a te  an d loca l ju ri sd ic ti ons an d wo uld  
en co ur ag e th e  in st it u ti on  of  su ch  pro gr am s th ro ughout th e U nite d Sta te s.  We 
be lie ve  th e  co nc ep t is fu ndam en ta ll y  im port an t,  th a t it s co nc ep t is  widely  
su pp or te d,  and th a t pa ss ag e of  th is  le gi sl at io n wo uld const it u te  a  sign ifi ca nt  
st ep  fo rw ard  in im prov ing th e adm in is tr a ti on  of  j ust ic e  in th e  U ni te d S ta te s.

Mr. C hai rm an , th e  m aj or th ru s t of  bo th bi lls  is  to  re du ce  re ci di vi sm  by pro 
vi di ng  co mm un ity -c en te re d pro gra m s of  su pe rv is io n an d se rv ic es  fo r pe rson s 
ch ar ge d w ith  off enss again st  th e  U ni ted S ta te s.  As a fo rm er  pr os ec ut or , an d 
sp ea ki ng  fo r th e  Amer ican  B ar Assoc ia tio n.  I heart il y  en do rs e th is  ap pr oa ch  as  
a m aj or c rim e pr ev en tion  tool in th e  f igh t ag ai nst  c rim e.

W hi le  bo th  bi lls  ac compli sh  th is  ba si c th ru st , th e re  a re  some  sign if ic an t d if 
fe re nc es  which  de se rv e an al ys is . In  co ns id er in g S. 70S th e Crim in al  Ju st ic e  
Se cti on  di sc us se d a t som e le ng th  th e  ex er ci se  of  pro se cu to ri al  di sc re tion  in se
lect in g in di vi du al s who co uld part ic ip a te  in th e di ve rs io n pr og ra m . The re  wa s 
un an im ou s ag re em en t th a t bo th  th e  in it ia ti on  of  th e di ve rs ion pro gr am  an d it s 
te rm in at io n , by di sm issing  th e ch ar ges  or  re su m in g th e pr os ec ut io n,  sh ou ld  
oc cu r on ly  up on  th e reco m m en da tion  of  th e a tt o rn ey  fo r th e  go ve rn m en t, the 
Uni ted S ta te s A tto rn ey

Se cti on  31 73 (c ) of  II. R.  9007 appears  to  auth ori ze  th e court  to  di sm iss th e 
ch ar ge s again st  an  in di vi du al . The  court  m us t co ns ul t w ith th e a tt o rn ey  fo r th e 
go ve rn m en t an d th e pro ba tion  offi cer wh o su pe rv ised  th e in di vi du al , but it  
co uld di sm is s th e ch ar ges  a f te r  su ch  co ns ul ta tion , rg ea rd le ss  of  th e  vie w of  
th e a tt o rn ey  fo r (he go ve rnmen t. Se ct ion 7(c ) of  S. 798 re quir es  th e co nc ur re nc e 
of  th e a tt o rn ey  fo r th e go ve rn m en t be fo re  th e co urt  di sm isse s th e ch ar ge s.

Se cti on  31 73 (b ) of  H.R.  9007  st a te s  th a t th e co urt  may  te rm in ate  th e pr og ra m  
of  co m m un ity  su pe rv is io n and se rv ices  an d au th ori ze  th e a tt o rn ey  fo r th e 
go ve rn m en t to  re su m e th e def er re d  cr im in al  pr os ec ut ion.  Se cti on  7 (b ) of  S. 798 
pr ov id es  fo r te rm in at io n  of  th e  re le as e an d re su m pt io n of  pe ndin g cr im in al  
proc ee ding s by  th e co ur t if  “ th e a tt o rn ey  fo r th e go ve rn m en t fin ds  su ch  in div id ual  
is  no t fu lf il ling  hi s ob lig at io n under th e pl an  ap pl ic ab le  to  him , or th e  pu bl ic  
in te re st  r eq uir es .”



The  Amer ican  B ar  A ss oc ia tio n be lie ve s th a t dis cr et io n to  in it ia te  a def er ra l 
of  ch arg es an d th ere aft e r de ci sion  invo lv ing th e ir  re su m ption  or di sm is sa l 
sh ou ld  re s t w ith  t he U.S . A tto rn ey .

In  bo th  bi lls  pr og ra m s are  p re pare d  an d div er te d of fe nd er s a re  su pe rv ised . 
In  S. 798 a sp ec ia l office has  be en  es ta bl is he d an d in H.R . 9007 th e Fed er al  
pr ob at io n office  pe rfor m s th is  ro le . In  bo th  ca se s th e ir  fi nd ings  a re  av ai la bl e 
to  th e a tt o rn ey  fo r th e gov er nm en t and th e co ur t.  Ob vio us ly  th e  re port s th ey  
mak e will  ha ve  im pa ct  on de cision s to  in it ia te  or  te rm in ate  th e  div er sion ar y 
pr og ra m .

Some  may  cr it ic iz e th e ve st in g of  su ch  dis cr et io n in  th e pro se cu ting  at to rn ey . 
O th er s may  cr it ic iz e th es e bi lls a s  ta k in g  aw ay  di sc re tion . T he Amer ican  B ar  
A ss oc ia tio n is no t im pr es se d w ith  e it her ar gu m en t. It s  view  is  th a t such  an  
ap pr oa ch  pr of es sion al izes  an d ra ti onali zes an  ex is ting  i rr a ti o n a l and un in fo rm ed  
de cis ion mak in g pro cess.  In  sh ort , pr os ec ut or s a t th e fe der al  leve ls  a re  mak ing 
su ch  d is cr et io nar y  d ec isi on s now w ithout ad eq ua te  i nfo rm at io n ab ou t th e in di vi d
ua l and w ithout an y ov er sigh t by  t he co ur t.

In  bo th  prop os ed  bi lls  th e a tt o rn ey  fo r th e go ve rn m en t ca rr ie s ou t th e defe rr al 
an d di ve rs io n un der  t he cl ose sc ru tiny  o f th e  c ou rt . In  S. 798 th e  co urt  mak es  th e 
final de cis ion on te rm in at io n of  th e  di ve rs io n a ft e r it  is in it ia te d  by th e a tt orn ey  
fo r t he  go ve rnmen t.

T he Amer ican  B ar  Assoc ia tio n be lie ve s th a t th e  dis cr et io n to  in it ia te  m us t 
re m ai n in  th e pros ec ut ion— th a t th e  re qui re m en t of  volu nta ri nes s,  a kn ow ing 
an d will in g w aive r of  const it u ti onal ri gh ts , an d th e  ove rs ig ht  of  th e co urt  
th ro ug ho ut th e enti re  div er si onar y  proc es s pr ov id e su bsta n ti a l sa fe guar ds to 
a rb it ra ry  ac tio n by an  a tt o rn ey  f o r th e go ve rnmen t.

A no th er  m aj or di ffe renc e in  th e  tw o bi lls re la te s to  th e  es ta bli sh m en t of  
ne ce ss ar y in ve st ig at iv e an d su pe rv is or y se rv ices . S. 798 au th ori zes th e at to rn ey  
ge ne ra l to  ap po in t, w ith  th e co nc ur re nc e of  th e co ur t,  an  adm in is tr a ti ve  he ad  of 
a co m m un ity su pe rv is io n an d se rv ic es  dep ar tm en t.  Such a pe rson  wo uld  be 
ap po in te d by th e a tt o rn ey  gen er al  to  op er at e under  th e  dis cr et io n of  th e  U.S . 
A ttor ne y an d be  su bj ec t to  ru le s an d re gula tions pro m ul ga te d by  the a tt orn ey  
ge ne ra l.

H.R. 9007  pr ov id es  fo r th e  ex is ti ng  pr obat io n office in a ju d ic ia l d is tr ic t to 
pe rfor m  th e ad di tional  fu nct io ns  re quir ed  b y th e t er m s of  t he ac t.  I t als o prov ides  
fo r such  addi tion al  pr ob at io n off ice rs as  may  be  re qu ir ed  du e to  th e in cr ea se d 
workloa d.

P erh aps th e  m ajo r di ffer en ce  in  th e  tw o ap pr oa ch es  is in th e  flex ib il ity wh ich  
S. 798 prov id es . Tn ad dit io n  to  ap poi nting  an  adm in is tr a ti ve he ad  wh o wo uld  
ov er se e th e  op er at io n of  th e  d iv er si onar y  pr og ra m . Section  9 (1 ) (B I of  S. 798 
auth ori ze s th e at to rn ey  ge ne ra l to  ut ili ze , on a co st -r ei m bu rs ab le  ba sis, th e 
se rv ices  of  su ch  Uni ted S ta te s pro bat io n  officers an d em ploy ees of  th e  ex ec ut ive 
an d ju dic ia l br an ch es  of  th e  go ve rn m en t, o th er th an  ju dg es  or m ag is tr at es , as  
he  det er m in es  nec es sa ry  t o carr y  o ut t he pu rp os es  o f t he ac t.

Tn th e  Amer ican  B ar A ss oc ia tio n St an da rd * R el ating  to Pro ba tio n,  th e ABA  
took  co gn iza nc e of  th e fa c t th a t pr ob at io n officers  m ig ht  be ca lle d upon  to per 
fo rm  collat er al  se rv ice s ap a rt  fr om  th e t ra d it io nal fu nc tio n of  a  pr ob at io n depart 
men t. Se cti on  6.3 of th e S ta ndard s pr ov id es  a s fol low s :

“6.3 C ol la te ra l ser vic es .
“Tn ap pro pri a te  ca ses, pro ba tion  dep art m ents  shou ld  be  pre pa re d to  prov ide 

ad dit io nal  se rv ices  wh ich  may  be  fo re ig n to  th e tr ad it io na l co nc ep tio ns  of  pr o
vi di ng  nr es en te nc e re port s an d su pe rv is in g co nv ict ed  of fend ers. Ex am ples  of  
such  ad dit io nal  se rv ices  incl ud e th e pre para ti on  of  re port s to  ass is t co ur ts  in 
m ak in g p re tr ia l re le as e de cision s an d as si st an ce  to  pro se cu to rs  in  d iv er ting se 
lec ted ch ar ge d in di vi dua ls  to  app ro p ri a te  no nc rim in al  a lt e rn a ti ves. ”
In  it s co m m en ta ry  to th is  st andard , th e  ABA comm en ted  th a t under  p ro pe r st and
ard s an d sa fe gu ar ds , th e pr obat io n se rv ice m ig ht  be ip  a po si tion  in a part ic u la r 
co m m un ity  to  pr ov ide ass is ta nce  in th e co lle cti on  an d ap pl ic at io n of  such  in 
fo rm at io n.

Tt is  th is  c om m en tary  on st an d ard s an d sa fe gua rd s wh ich  poin ts  up  a def icie ncy  
in  H  R.  9607. An in fo rm at io nal  re port  pre par ed  p ri o r to  th e  decis ion  on di ver 
sio n is si m il ar to  th e pro ba tion  re port  pr ep ar ed  fo r co urt  p ri o r to  senten cin g.  Tn 
th e  Amer ican  B ar Assoc ia tio n St an da rd * R el a ti ng  Io Pro ba tio n,  an d Stan da rd * 
R el a ti ng  Io Se nt en cing  A lter na tive * an d Procedure *. a st an da rd  wa s adopted 
which  recomme nded  th a t pr e- se nt en ce  in ve st ig at io ns  not be in it ia te d  unti l an  
ad ju d ic ati on  of  gu ilt . Tw o ex ce pt io ns  wer e r°c og nize d.  S ta ndard  2.4 fro m th e 
St an da rd * Rel at in g to Pr obati on  pr ov id es  a s fol low s :



“2.4 Whe n prepare d.
“ (a ) Ex cept as  au thor ized  in sub sec tion (b ),  th e pre sen ten ce inve sti ga tio n 

should  no t he in iti at ed  un til  ther e ha s been  an  ad ju di ca tio n of guilt.
“ (h) It  is ap pr op riat e to commence the pre sente nc e inve stiga tio n pr io r to an  

ad judica tio n of g ui lty  on ly i f :
“ (i ) the  de fend an t, with  the adv ice  of counsel if  he  so des ires , ha s consented  

to such  action  ; an d
“ (i i)  ad eq ua te pr ec au tio ns  ar e take n to as su re  th a t no thi ng  disc lose d by th e 

pre sen tence inve sti ga tio n comes to th e at tent io n of the  pro secution,  th e cour t, 
or  the  ju ry  pr ior to an  ad judica tio n of gu ilt.  The co ur t sho uld  be au thor ized , 
however , to exam ine  th e repo rt pr io r to the en try  of a ple a on requ es t of the 
def ens e and  prosecuti on .”

Sect ion 6( b)  of S. 798 meets one of th e exc ept ion s provided fo r in Sta nd ar d 
2.4 wh erei n it stat es  t h a t :

“No inform ati on  co ntain ed  in an y such re po rt  ma de  wi th res pect thereto , an d 
no statem en t or othe r in fo rm at ion con cer nin g his  pa rt ic ip at io n in such  pr og ram 
shall  be admissible  on th e issue of gu ilt  of such individu al  in any  judi ci al  pr o
ceeding  inv olving  such offense. ”

Both S. 798 a nd  II.R.  9007 meet the requ ire men t of  vo luntar iness expre sse d in 
St an da rd  2.4. Bu t ne ithe r bill spec ifica lly requ ire s th e adv ice  of counsel in such 
a mat te r. We bel ieve  th a t counsel wou ld be appo int ed  in the  norm al course of 
a proceeding an d th a t th e de fend an t wou ld co ns ul t wi th counsel concern ing  a 
poss ible  dive rsi on ary pro gra m.  Ne verthele ss it  mi gh t be useful to add lang uage  
to ei th er  bill wh ich  would  req uir e, in specif ic ter ms , the adv ice  of counse l before  
con sen ting to bein g pla ced in the  dive rsi on ary prog ram an d having  an  in ve sti 
ga tiv e rep or t prepare d.

In  connec tion  with  th e kin d of servic e age ncy  fo r a dive rsi on ary pro gram  it  
sho uld  be not ed th a t ot he r pr et rial  ser vic e age nci es may be es tab lis hed in  
fede ral di st ric ts shou ld Titl e II  of S. 754 be passe d by th e Congress. Titl e II  
wou ld pro vide fo r th e es tabl ish men t of pre tr ia l se rvi ce  agencies to imple me nt 
the  F edera l Ba il Re form  Ac t of  1966.

Ti tle  II  ha s been  endorse d by th e Am erican  Bar  Associatio n. In  it s com
men tar y to th is  endo rsem en t a sug ges tion wa s ma de th a t a numb er  of fede ra l 
di st rict s be chosen  fo r both the  pr et ri al  an d div ers ion  pro gra ms . We sug gested 
th at af te r a su ita ble perio d of rev iew  an d evalua tio n a de term inati on  be made 
as  to whe the r one sin gle pr et ri al  services  age ncy  could pro vid e ser vic es fo r 
both  pr et rial  re lea sees  an d those bein g div ert ed  to com mu nity supervi sio n and 
serv ices . The st ru ct ur e pro vid ed fo r in S. 798 len ds its el f to th is  kind  of 
app roach.

One final word ab ou t S. 798. Sec tion  9 co ntains  provisio ns for  rese arch  an d 
evalu ati on  of the div ers ion  pro gra m and  pro vid es fo r the prom ulg ati on  of ru les  
and reg ula tio ns  and poli cy stan da rds. We bel ieve  both pro vis ions ar e sa lu ta ry  
and should  be inc lud ed in wha teve r leg isl ati on  th is  com mittee adopts .

[The following statements were submitted for the record:]
Testimony of R aymond T. Nimmer, . Research  Attorney, American Bar 

F oundation, Chicago, II I.

I wou ld lik e to ex press my ap prec iat ion to the Com mit tee  fo r bein g pe rm itt ed  
the  oppo rtu nit y to  pr es en t fo r yo ur  cons ide ratio n my rea cti on s to the proposed 
House  bill  IIR  9007 (S. 798), en tit led  th e “Co mm uni ty Sup erv isio n and Ser vic es 
Act .”

Be fore pro cee din g to th e sub sta nce of my com men ts, it  is  ap prop ria te  to briefly 
ou tlin e the  bac kground fro m which the y derive and th e lim ita tio ns  un de r wh ich  
the y ar e exp res sed . I am a researc h at to rn ey  on th e sta ff of th e Am erican B ar  
Fo undatio n. The B ar  Fo un da tio n is  an  in st itu tio n ac tiv ely  engaged in th e em 
pi ric al study of law-re la ted social phenom ena . My experience with  th e ge ne ra l 
top ic addre sse d by th e proposed leg isl ati on  der ive s pr im ar ily  from two na tio na l 
research  proje cts  th a t I have  conduc ted  wh ile  a t the Am eric an B ar  Fo un da tio n.  
The fir st stu dy  exam ine d inn ovati ve  respon ses  to th e pro ble ms  sym pto mized  by 
an d resu lting  fro m th e over two mil lion  ar re st s ma de eac h ye ar  on th e ch arge  
of pub lic  dru nkenness.  Th e second stu dy  wa s a general  an alys is of pr ac tic es  
and  per form ances re la ted to the  pro cess of pr et ri al  divers ion  in th e cr im inal  
just ice syst em,  th e ton ic with  which th e cu rren tly  pro pos ed legis lat ion  deals . 
I hav e provided the Comm itte e sta ff w ith  copies of th e repo rts  of  these two 
studie s. I sho uld  em phasi ze a t th is  po int , how eve r, th a t the conten t of thes e



re p o rt s as  we ll as  th e su bs ta nc e of  th e fo llo wing test im on y re flec t my  op ini ons 
an d do  no t pu rp ort  to  po rt ra y  an  offic ial po si tio n of  th e Am er ic an  B ar Fou nda
tion  o r of  th e  ag en cies  fu ndin g th e tw o stud ies.  A dd iti on al ly , I ha ve  re ce nt ly  
had  th e  op por tu ni ty  to  se rv e as  a consu lt an t to  th e N at io nal  Co mm iss ion  on 
S ta ndard s an d Go als  fo r C rim in al  Ju st ic e.  In  th is  rol e, I co ns ul te d w ith  th e 
Co mmiss ion Tas k Fo rc e on th e C ourt s in  d ra ft in g  s ta ndard s re la ti ve to dive rs ion.

A ft er ha vi ng  review ed  th e pr op os ed  legi sl at io n in ligh t of  my  pe rs on al  exper i
en ce  in  th is  field. I ha ve  tw o gen er al  co nc lusion s to  su gg es t fo r th e Com m itt ee ’s 
co ns id er at io n.  F ir st , an y le gi sl at io n to  es ta bli sh  di ve rs ion (com mun ity -bas ed  
co un se ling  an d su pe rv is io n in  lie u of  or,  a t le as t, pr ec ed in g co nv ic tio n)  as  an  
in te gra l,  pe rm an en t el em en t of p re tr ia l pr oc ee ding s is a t be st  p re m at ure  an d,  
a t w or st , de tr im en ta l to  an  ord erl y  de fin ition  an d de ve lopm en t of  appro pri at e 
pra cti ces fo r th e p re tr ia l st ag e of  th e  cr im in al  ju st ic e process. Sec ond , should 
th e  Com m itt ee  de te rm in e th a t le gi sl at io n in th is  are a is  appro pri a te  a t th is  
tim e. I wou ld  su gg es t th a t th e cu rr en t bil l co nta in s su bst an ti a l de fic ien cie s to th e 
po in t th a t en ac tm en t in it s  cu rr en t fo rm  is cl ea rly un de si ra bl e.

A. ANY PERM AN EN T DIV ER SION  PROGRA M IS  PR EM ATU RE

Alth ou gh  dive rs ion is  no t a ne w ph en om en on  in  th e cr im in al  ju st ic e  field, th e 
cu rr en t s ta tu s  of  ev al uat iv e re se ar ch  co nc er ni ng  th e co un se lin g im pa ct  on de
fe ndan ts  who  elec t to  part ic ip a te  in  a di ve rs ion pr og ra m  is pr im it iv e.  For man y 
ye ar s,  di ve rs io n ha s ex is te d on an  in fo rm al , unst ru c tu re d  ba sis. In  th is  tr a d i
tional  form , dive rs ion co ns is ts  of a de cision  on th e p a rt  of a ju dge or  a  pr os ec ut or  
to def er pr os ec ut ion a n d /o r co nv ic tio n fo r se lecte d def en dan ts  w hi le  they  pa ss  
th ro ugh a  la rg ely un su pe rv ised  w ait in g  pe riod . Thi s fo rm  of  di ve rs io n is es se n
ti al ly  a coping  res po nse on th e  p a r t of  th es e off icia ls who a re  face d with  ov er
whe lm in g ca se load s. A pri m ary  pu rp os e of  th is  fo rm  of di ve rs io n is efficiency-  
or ie nt ed , an d th e  decis ion to  d iv e rt  is. in mo st cases , ta n ta m oun t to a decis ion  
to di sm is s ch ar ge s again st  th e  def en dan t.  No st udie s ha ve  been  co nd uc ted to 
ex am in e th e  im pa ct  o f the se  p ra ct ic es  on  t he de fe nd an t.

In  th e  mid-1960 ’s di ve rs ion be ga n to  as su m e a sec ond ap pea ra nc e.  S tim ul at ed  
by fe de ra l an d o th er g ra n t pr og ra m s,  a vari e ty  of  well -fun de d co un se lin g an d 
tr ea tm en t pr og ra m s were es ta bl is he d to  ac ce pt  def en da nts  wh o ha d rec eiv ed  
defe rr als  of  pros ec ut ion.  P ro gra m s deve lop ed  by th e Ve ra In s ti tu te  in New  York 
an d P ro je ct  Cro ss ro ad s in  th e D is tr ic t of  Co lumbia were th e fo re ru nner s of a 
ra pi dl y sp re ad in g ten de nc y to ex per im en t w ith  th e  pr ov is ion of  su ch  se rv ice s in 
th e p re tr ia l se tt in g.  Th ese pr ogra m s ha ve  a tt ra c te d  su bst an ti a l,  na tiona l in te re st  
an d.  w ith  few exce pt ions , ha ve  co nd uc te d cr ud e st ud ie s th a t al lege dly do cu men t 
sign ifi ca nt ly  eff ective co un se lin g pe rfor m an ce . Mo st of th es e st udie s were con 
du ct ed  by th e  s ta ffs of  th e pro gra m s be ing e val ua te d.

T her e has  oc cu rred  w hat  m ig ht  be st  be de sc rib ed  as  a sn ow ba ll or bo ot st ra p 
effect . W ith ea ch  new pr og ra m  an d each  new,  qu as i-sc ient if ic  ev al ua tio n,  th e 
ge ne ra l th em e ha s grow n th a t di ve rs io n is  a prov en  su cc es sful  co un se lin g fo rm at . 
Tt is  on ly re ce nt ly  th a t more im part ia l,  p re lim in ar y  re se ar ch  an d re fle ct ion ab ou t 
th e di ve rs io n phen om en on  has  be gu n to  qu es tio n th is  re puta ti on . In cr ea sing ly , 
ob se rv er s su ch  as  F ra nk  Z im ring  of th e U ni ver si ty  of  Ch ica go , .Tames Voren be rg  
of  H arv ard  an d Da n Fre ed  of  Yale  ha ve  su gg es ted th a t (h e ac tu a l co un se lin g 
im pa ct  of  di ve rs ion is  no t kn ow n.  The  re port s of  th e N at io na l Comm iss ion  on 
S ta ndard s an d Go als  rea ffi rm  th is  po si tio n in ca ll in g fo r ex te nsi ve re se ar ch  on 
th e ph en om en on  of  d iver sio n.

I w ill  no t be labo r th e de fic ien cies  in mos t of  th e  ex is ting  pr og ra m -c en te re d 
re se ar ch  on co un se lin g im pa ct . A good ge ne ra l revi ew  of th is  re se ar ch  is be ing 
comp ile d by Ne il Mill er  of  th e N at io na l P re tr ia l In te rv en tion  Cen ter. In st ea d.  I 
wi’l sim ply st a te  th e op inion th a t,  ju dg ed  by v ir tu a ll y  an y st andard  of  re se ar ch  
metho do log y, th ere  curr en tl y  ex is ts  no  re liab le  do cu m en ta tion  th a t co un se lin g 
plac ed  in  a p re tr ia l se tt in g  perf orm s mor e ef fecti ve ly  th an  pos t conv ict ions  
co un se lin g.

The  th ru s t an d th e lim it a ti ons of  th is  obs er va tio n shou ld  be  c le arl y  r ecogniz ed. 
Mo st di ve rs io n pr og ra m s re port  ex tr em el y low  recidivi sm  ra te s fo r in di vi du al s 
wh o hav e su cc es sful ly  co mplete d th e  co un se lin g pr og ra m . W ithin  th e  lim its of  
cu rr en t re co rd  ke ep ing pro ce du re s in cr im in al  ju st ic e,  th es e st a ti st ic s are  un
de ni ab ly  ac cu ra te . How ev er , th ey  do not do cu m en t dive rs ion co un se lin g per fo rm 
ance . All dive rs ion pr og ra m s a re  ex trem el y se lect iv e in  ch oo sing  in di vi du al s to 
part ic ip a te  in  co unselin g. Th ey  ar e.  ty pi ca lly,  re st ri c ti ve no t on ly in te rm s of 
cr im e ch ar ge d an d p ri o r re co rd  chara c te ri st ic s of  in div id ual  def en da nt s,  but als o 
are  hi gh ly  se lect ive in  te rm s of th e  def endants ’ m ot iv at io n fo r co unselin g. In



sh or t,  th e  cl ie nt el e is not  co mpr ise d of  th e  ty pi ca l def en dan t po pu la tio n,  bu t of  
ca re fu lly se lected  in div id ual s— pe rs on s wh o sh ou ld  per fo rm  bett er re gar dle ss  of  
co un se lin g ap pr oa ch .

I t  is al so  im port an t to  d is tingui sh  th e la ck  of  docu m en ta tion  of  co un se lin g 
pe rf or m an ce  from  a gen er al  cr it ic is m  of  th e m an ner  in wh ich  mo st cu rr en t di ver 
sio n pr og ra m s fu nc tion . The  c le ar im pr es sion  g aine d from  vi si ting m an y pr ogra m s 
is  th a t en th usi as ti c,  co m pe te nt  co un se lo rs  a re  w or ki ng  d il ig en tly an d.  po te nt ia lly,  
ac co m pl ishing  si gn if ic an t re su lt s.  How ev er , an  el em en t of  re al ity m us t be en 
g ra ft ed  in to  on e’s view  of th es e cu rr en t pr og ra m s.  Mo st are  su pp or te d by g ra n ts  
th a t cre ate  de si ra ble  re so ur ce  ch a ra c te ri s ti c s . fo r th e pr og ra m . In  ev al uating  
co un se lin g pe fo rm an ce , it  is ne ce ss ar y to  se para te  th es e sp ec ia l fu nd in g chara c
te ri st ic s from  th e uni que  p la ce m en t of t h e  cou ns el ing pr og ra m . S ta te d  s im ply, it is 
cl ea rly  po ss ible th a t th e  co mpe tent , ag gr es sive  st aff  of  pr og ra m s su ch  as  thos e 
foun d" in New Yo rk City  a re  ha vi ng  a be ne fic ial  im pac t on th e ir  c lie nt s,  but th a t 
a  si m il ar pr og ra m , re pli ca te d  w ithout spec ia l fu ndin g an d en th usi ast ic  st aff  
will  p er fo rm  n o more ef fe ct iv ely th an  t ra d it io nal co rr ec tion s pr og ra ms.

Fin al ly , my co mm en ts  sh ou ld  not  be un der st oo d to  su gg es t th a t th e lack  of  
re liab le  eval uations is in te n ti onal on  th e p a rt  of  pro gr am s des ir in g to  ju s ti fy  
th e ir  ex is tenc e.  I t  is, in st ea d, ci rc um st an ti a l,  a re su lt  of  th e pra ct ic al  li m itat io ns 
un der  wh ich  an y new pro gra m  fu nc tion s.  F or ex am pl e,  th e  M an hat ta n  < our t 
Empl oy men t pr og ra m  has us ed  ou ts id e re se arc hers  an d.  in  resp on se  to th e su g
ge st io n of  i ts  la te st  co nsu ltan t,  is cu rr en tl y  de ve lopi ng  a more rig or ou s ev al uat iv e 
st ud y.  How ev er,  th e pr oc es s of  eval uation  of  co un se ling  im pa ct  is a comp lex , 
co st ly  an d tim e- co ns um in g und er ta ki ng.  Mo st pr og ra m s,  who se  pri m ary  ob lig a
tion is  to  d ea l witl i cl ie nt s,  a re  una bl e to  con du ct  s uc h an al ys es .

Co nceiv ably,  th e  uncert a in ty  as  to  co un se lin g im pa ct  could  he igno red if  th er e 
were no po te nt ia l de tr im en ts  invo lved  in pr oc ee di ng  to  im plem en t a di ve rs io n 
s tr u c tu re  in th e fe der al  co urt s.  How ev er , th ere  a re  c le ar po te n ti a ls  fo r ha rm . Most 
of  th es e revo lve aro und th e eff ec t on th e def en dan t of  un de rg oi ng  su pe rv isor y 
an d o th er p ro ce du re s.

The  pe rio d of co un se lin g,  w het her  it  he th re e mon th s,  tw elve  m on th s (a s in  
f i l e  curr en t hi ll ) or tw o ye ar s,  re pre se nts  a su bst an ti a l const ra in t on th e  in d i
v id ual’s libe rty and  free do m  of  ac tion . T his  con st ra in t oc cu rs  be ca us e he  has 
been  all eg ed ly  im pli ca te d  in  a cr im in al  ac t. Unless we  as su m e th a t th e  bl in g 
o f  cr im in al  ch ar ge s is ta n ta m oun t to  a fin ding  of  gu il t, th e ex te nt to  which  th is  
pr oc ed ur e dev ia te s fr om  tr ad it io nall y  ac ce pt ed  li m it a ti ons on th e ex er ci se  of  
st a te  con trol  ove r an  i nd iv id ual is  obviou s.

It. ca n be ar gue d th a t th is  co nt ro l is  ju st if ie d by  th e  def en dan t s el ec tio n to  
en dure  i t, co un se lin g oc cu rs  only  i f th e  d ef en dan t vo lu nta ri ly  chooses  i t. How ev er,  
w ithout becomi ng  le ga list ic , it  is appare n t th a t an y su ch  choice by th e  d efe ndan t 
is  vo lu nt ar y on ly in  a lim ited  sen se.  The def endant wh o is  off ere d an  op po r
tu n it y  to  choos e div er sion  is  fa ce d w ith th e fo llo wing op tions:  he  may  el ec t to  
un de rg o leng th y co un se ling  w ith  th e po ss ib il ity of  av oi di ng  co nv ict ion,  or lie  
may  su bm it hi m se lf  to  th e  uncert a in ti es of  th e ju ry  tr ia l an d o th er  ad ju d ic ati ve 
pr oc ed ur es  wi tli  th e  po ss ib il ity of  ev en tu al co nv ic tio n.  The  ev er -p re se nt  pre ss ure  
may  h e t o av oid th e ad ju d ic a to ry  proce ss .

I t is  im port an t to  reco gn ize th a t th e de cision  to  be m ad e by  th e  defe ndant 
ca n he st ro ng ly  in flu en ce d by th e off icials  of  th e co ur t.  The  ex te nt to  which  th e  
de fend an t. wi ll he w ill in g to  forego  th e di ve rs io n pro gr am  will  be de te rm in ed  by 
th e  ex te n t to  which  th e  o th er a lt e rn a ti ve  appears  to  lie more on erou s. For  ex 
am pl e,  th e  off er of  div er sion  could  he ac co m pa nied  by an  ov er t or  im pl ic it th re a t 
to  de ny  th e def en dan t ac ce ss  to  ch ar ge co nc essio ns  in  pl ea  bar gai n in g or  to  seek  
th e max im um  se nt en ce  on th e ch ar ge s ag ai nst  him. U nd er  suc h pre ss ur e,  de 
fe ndants  mig ht  he in du ce d to  ac ce pt  di ve rs io n an d to  waive  an y ch al le ng e to  th e  
ch ar ges  or to  th e pr oce dur es  h.v which  th ey  ha ve  been  br ou ght be fo re  th e  co ur t.

The  di ve rs io n in te rv a l al so  invo lves  a su bst an ti a l de lay of  th e  di sp os it io n of  
ch ar ge s again st  th e  def en dan t.  If  is  in part , th er ef ore , in co ns is te nt  w ith  th e  
muc h-dis cussed  pu bl ic  in te re st  in speedy  tr ia l.  T his  in co ns is tenc y m ig ht  he ju s ti 
fied if  a de m on st ra te d c ou ns el in g bene fit  exi sted .

In  ess ence, I wou ld  su gg es t th a t th e Com m itt ee  co ns id er  th e po si tion  th a t 
dive rs ion,  in  it s ne w fo rm , is  an  ex pe ri m en ta l ph en om en on . I t carr ie s a st ro ng 
pote nti al  ben efit , but sh ou ld  be su bj ec ted to rigor ous  ev alu ative re se ar ch  p ri o r 
to  be ing ac ce pt ed  a s  an  in te gra l p a rt  of  th e  cri m in al  ju st ic e  proc ess. A t mos t, 
it  shou ld  he ad de d to  th e  fe der al  cr im in al  ju st ic e  sy st em  on an  experi m enta l 
ba sis, coup led  w ith  th e  pr ov is io n of  re so ur ce s fo r in te nsi ve re se ar ch  and analy si s 
of  it s im pa ct.



B. EVEN AS SU MIN G TH AT  SOME STATU TE IS  DESIRABLE AT TH IS  POINT, THE CURRENT 
BILL CONTA INS SER IOU S DEF ICIE NCE S

As cu rr en tl y  prop osed , th e  s ta tu te  co nta in s a nu m be r of  tr oubling  ch ara c te r
is tic s. hu t th e  mos t appare n t re la te  to  it s  fa il u re  to  pr ov id e gu idel ines , st andard s 
or  c ri te ri a  fo r th e de cision s mad e duri ng  part ic ip ati on  in  a div er sion  pr og ra m  
an d it s fa il u re  to  pr ov id e ad eq uat e sa fe guard s to  en su re  def en dan t ri g h ts  in  th e 
pr og ra m .

As pr es en tly  c on st ru ct ed , th e in it ia l de cis ion co nc erni ng  e ligi bi li ty  f o r di ve rs ion 
is ma de  by th e office of  th e pr os ec ut or . T his  pl ac em en t of  in it ia l de cision -m ak ing 
au th ori ty  is  co nsi st en t with  th e dom in an t ro le  pl ay ed  by pro se cu to ri al  official s 
in  mo st pr og ra m s.  El sewhe re , th is  co nt ro l de rive s from  th e im plici t unders ta nd
in g th a t th e de cision  to  o ffe r dive rs ion is  o ne  e lem en t of  the  p ro se cu to r’s c ha rg in g 
au th ori ty .

I t is  po ss ib le  to  qu es tio n th e advi sa bi li ty  of  th e st ru c tu re  of  th e cu rr en t pr o
po sa l ba se d on th e fa c t th a t th e in te n t of  th e  bi ll is to  cre a te  mor e ef fecti ve  
co un se lin g pro gr am s fo r in di vi du al s ch ar ge d w ith  vi ol at io ns  of  fe der al , cr im i
nal st a tu te s.  Sinc e th e in it ia l decis ion  to  off er di ve rs ion is  en tr ust ed  to  t he  pr os e
cu to r,  th e  bi ll  es ta bl is he s an  en vi ro nm en t in  which  th is  de cis ion w il l comm on ly 
be mad e on c ri te ri a  no t di re ct ly  re la te d  to  co un se l'n g va riab le s.  F or ex am pl e,  a 
ce n tr al el em en t of  pr os ec ut or ia l de cision s in  di ve rs io n in  st a te  ju ri sd ic ti ons has  
been  th e po lic y co ns id er at io n of  w heth er th e  al lege d off ense  co nst it u te d  a 
se riou s cri m in al  ch arge . The  em ph as is  has been on adm it ti ng  defe ndan ts  to  
di ve rs ion on ly if  pr os ec ut or  policy defin ed  th e  ch ar ge  as m ar gin al ly  se rio us . 
Th us , som e in div id ual s who m ig ht  be ne fit  from  di ve rs io n co un se lin g a re  de nied  
ad mis sion  to  t he  p ro gr am .

O th er  ju ri sd ic ti ons ha nd le  th e pr oc es s of  id en ti fy in g pote nti al  ca ndid ate s in 
a  m an ne r th a t focu se s th e proc es s mor e d ir ec tly  on th e  d ef en dan t an d on co un se l
ing co ns id er at io n.  F o r ex am ple, a  N ass au  Co un ty,  Ne w York div er sion  pr ogra m  
fu nc tion s unde r ge ne ra l el ig ib il ity gui de line s pro m ul ga te d by th e  pr os ec ut or , 
bu t in di vi du al  de cis ions  co nc erni ng  en tr y  a re  mad e pri nci pal ly  by  th e co un se lin g 
st af f an d th e de fe nd an t. The  div er sion  proc es s is  in it ia te d  on mot ion by th e 
d e f e n s e ; th e mot ion is  revi ew ed  by th e  co un se lin g st af f an d re vi ew ed  by  th e 
pro se cu to r on ly if  th e def en dan t is  fo un d to  p re se nt a co un se lin g pr ob lem fo r 
whic h th e pro gra m  is  ab le to  pr ov id e as si st an ce . T his  fo rm at no t on ly  a lt ers  
th e  b alan ce  b etwee n de fend an t-co un se ling  c ons id er at io ns  a nd  pro se cu to ri al  poli cy , 
bu t per m it s a co ns id er ed  ju dg m en t by  th e def en dan t w ith  th e as si st ance of  
de fe ns e co unsel.

A sec ond  de cision -m ak ing fr am ew ork  al so  invo lves  th e  pr os ec uto r on ly  afr er 
th e def en dan t an d th e co un se lin g pro gra m  ha ve  ag re ed  th a t part ic ip a ti on  is  
de si rabl e.  In  th is  pro cess , pote ntial ly  el ig ib le  def en dan ts  are  co nt ac te d sh or tly  
a f te r  a rr e s t by  a mem be r of th e pr og ra m  sta ff.  C on ta ct s an* mad e under gen er al  
gu id el in es  pr om ul ga te d jo in tly  by th e pro gr am  an d th e pr os ec ut or . Aga in , th e 
pr os ec ut or  h as  fin al au th ori ty  to  ac ce pt  or re je ct  di ve rs ion in  in div id ual  cases .

Alth ou gh  th es e vari a ti ons in  pr oce dur e may  appear in sign if ican t, in  pr ac tice , 
th ey  ca n le ad  to  ra dic al ly  dif fe re nt  se le ct io ns  fo r th e  dive rs ion pr og ra m . As 
pr es en tly  co nst itu te d , th e st ru c tu re  of th e cu rr en t bil l pr om otes  a de cis iona l 
pr oc es s in  which  th e un il a te ra l po lic y de ci sion s of  th e  pro se cu to r a re  lik ely to  
becom e th e  ov er -r id in g co ns id er at io n in  di ve rs ion pro gra m  el ig ib ili ty . In  th e 
o th er tw o mo dels,  th es e po licy de cision s a re  more like ly  to  be in flu en ce d by  th e 
de fe nd an t,  bi s a tt o rn ey  an d th e co un se lin g st aff  in in div id ual  cases .

The  specifics of de cision al  pr oc ed ur e wou ld  be less  tro ub leso m e if  th e  pro 
po sed s ta tu te  pr ov id ed  gu id el in es  fo r th e  de cision s th a t a re  to  be  mad e. W ith  
re sp ec t to th e  pr os ec uto r an d th e st aff  of  th e pr og ra m , no gu idel ines  a re  pr o
vide d as  to  th e  ba si s on wh ich  de cision s a re  to  be mad e.  In st ea d, th e  proc es s is 
en ti re ly  d is cr et io nar y . Will pro se cu to rs  li m it  el ig ib il ity to  fi rs t o ff enders ; to 
in di vi du al s who  pl ea d gu il tv : to pe rs on s ch ar ge d w ith  m in or  cr im es : to  yo uth 
fu l of fe nd er s:  to  pe rs on s of  a giv en  poli ti ca l ph ilos op hy ; to  bl ac k o r w hite of
fe nd er s?  W ill  th e  pr og ra m  st af f re s tr ic t it s ju dg m en t co nc erni ng  el ig ib il ity to  in 
di vi du al s no t ha vin g dru g pro bl em s:  to  pe rs on s wh o re pre se nt id ea l co un se lin g 
ri sk s?  Th e an sw er s w ill  va ry , bo th  am on g th e  var io us d is tr ic t court s and  as re 
gard s in di vi du al  d ef en da nt s.

Tt is es se nt ia l, in  my op ini on , th a t th e  s ta tu te  pr ov id e gu idan ce  fo r th es e de 
cis ion s. Thi s gu id an ce  need no t ta ke th e  fo rm  of  specific ru le s th a t ca n he 
m ec ha ni ca lly ap pl ie d to  ind iv id ual  ca ses. I t  mus t, ho wev er,  es ta bl is h th e  es se nt ia l 
co ns id er at io ns  th a t are  to  be incl ud ed  in  re ac hin g in di vid ual  de cis ions .



One ou tg ro w th  of  th e  la ck  of  st an d ard s is  th a t th ere  ex is ts , on  th e  fa ce  of th e  
cu rr en t prop os al,  no pro ce du re  fo r a defe ndant to  ch al le ng e a de cision  th a t 
de ni es  e nt ry  in to  a  di ver si on pr og ra m . D iv er sion  is, in  ess ence , tr ea te d  as a  p ri v i
leg e th a t th e pr os ec uto r m ay  or may  no t of fe r to  th e  d e fe n d an t Ag ain , on e ne ed  
no t as su me a le ga li st ic  p os e to arg ue th a t th is  pro ce du re  ca n re su lt  in  un fa ir ness  
to  m an y in di vi du al s.

Ove rall,  I wou ld  su gg es t th a t a pro ce du re  si m il ar to  th a t out line d ab ov e 
wou ld be more appro pri a te  an d wo uld  be tt er as su re  th e  pr ot ec tion  of in d iv id ual 
in te re st s an d eq ua li ty  of  tr eatm ent.  All def en dan ts  sh ou ld  be no til ied of th e ex
is tenc e of  th e di ve rs io n pr og ra m . App lic at io n fo r di ver si on sh ou ld  be m ad e on  a 
mot ion by th e de fens e,  re vi ew ed  by th e co un se lin g st af f and th e pr ose cu to r under 
es ta bl is he d gu idel ines , and  su bm it te d to  a co urt  heari ng  to  de te rm in e el ig ib il ity.

Bo th  i na de qu ac ies,  th e  la ck  o f s ta ndard s and  th e ab se nc e of  a pr oc ed ur e to chal
len ge  ad ve rs e de cision s a re  pre se nt a t th e  o th er st ag es  of  th e  di ve rs io n proc ess. 
Und er  w ha t m ec ha ni sm  i s a  p la n fo r th e  d efe ndant' s co nd uc t w hi le  in  th e p ro gr am  
to be de te rm in ed ? U nd er  w hat pr oce du re s and  c ri te ri a  is  th e  de cis ion to  te rm in a te  
th e de fe nd an t as  un su cc es sf ul  to  be m ad e?  W hat ef fect  sh ou ld  un su cc es sful  pro 
gr am  p ar ti c ip ati on  h av e in  s en te nc in g de cision  f ol lowing an y ev en tu al  co nv ic tio n?  
Und er  w ha t pr oc ed ur es  a nd  c ri te ri a  is  it  to  be det er m in ed  th a t th e  def en dan t has  
su cc es sful ly  c om pleted  th e  p ro gr am  ?

A fin al a re a  of  co nc er n re la te s to  th e pr ov is ion of  de fe ns e co un se l in  th e  de 
ci sion al  p roce ss  le ad in g to  di ve rs ion.  C le ar ly  th e de cision  to  be mad e by a def en d
an t is comp lex . H e m ust  bal an ce th e  d es ir ab il it y  of  the  d iv er sion  pr og ra m, m ak in g 
as se ss m en ts  of  th e  ty pe of  su pe rv is io n,  co un se lin g an d o th er in gr ed ie nts  of  
dive rs ion,  again st  th e  pr ob ab le  re su lt s of  pr oc ee di ng  w ith  th e cr im in al  ch ar ges  
again st  him , m ak in g as se ss m en ts  of  th e lik el ih oo d of co nv ict ion,  th e pr ob ab le  
se nt en ce  i f co nv ic ted as  w el l as th e  p ro ba bl e,  co ll at er al  eff ec ts of  c on vict ion.  T his  
ba la nc in g m us t be  ac co m pl ishe d under  p re ss ure s an d w ith  th e ba ck gr ou nd  th a t 
bo th  th e pr os ec ut or  and th e pro gr am  st aff  a re  ex pre ss in g th e ir  op in ions  an d 
in te re st s.  Clea rly , th e  c as e fo r en su ri ng th a t th e  de cision  be mad e w ith  th e ad vi ce  
of  co un se l i s p er su as iv e.

I t shou ld  be reco gn ized  th a t th e  cu rr en t s tr u c tu re  of  th e bil l doe s no t en su re  
th a t de fens e co un se l w ill  be inv olved. T her e is  no  sp ec ifi ca tio n of  th e poin t 
a t which  el ig ib ili ty  is  to  be de te rm in ed  an d,  co nc eiva bly,  th e  de cis ion  co uld be 
m ad e a t a po in t p ri o r to  th e  tim e a t which  de fens e co un se l is  prov ided . In  view  
of  th is  po ss ib ili ty , I wou ld  ur ge  th e s ta tu te  sp ec ifi ca lly  re quir e th a t de fe ns e 
co un se l be pr ov id ed  a t ev er y po in t of  de cision  in  th e  prop os ed  pro cess .

In  conc lus ion , I wou ld  like  to  re it e ra te  my  ge ner al  resp on se  to  th e pr op os ed  . 
bil l. F ir st , it  es ta bl is he s as a per m an en t el em en t of  th e  ju st ic e  sy stem  a co un se l
in g fo rm at wh ose im pac t has no t been fu lly  ex am in ed . I t  do es  th is  w ithou t 
pr ov id in g fo r a su bsta n ti a l eval uative re se ar ch  el em en t in  th e new pr og ra m . 
Second,  even as su m in g th a t th e tim e is ripe  fo r some legi sl at io n in  th is  are a,  
th e  cu rr en t bil l la ck s es se nti al  st andard s and  sa fe guar ds.

Sta tem ent  by E dward de Graz ia, Vis it in g  P rofessor of  Law , Unive rsity  of
Con ne ct ic ut ; P rogram and  Legal D irector  of P rojec t on P re-Trial D iver
sio n of Accused Offenders  to Com mun it y Mental  H ealth Treatm ent P ro
grams, W as hing to n, D.C ., 1968—<1; Member of th e  Bars of th e D ist rict  of 
Colum bia  and th e  U.S . Sup reme  Court

S tu den ts  of  th e  cr im in al  pr oc es s p re dic t th a t “t he  pr ison  or  pen it en ti arv  as  we  
kn ow  it  wi ll al m os t cert a in ly  ha ve  follo we d th e dea th  pen al ty , ba ni sh m en t, an d 
tr an sp o rt a ti on  in to  des uet ude be fo re  th e en d of  th e cen tu ry .’’ (.Morri s an d 
H aw ki ns , Th e H ones t P oli ti ci an 's  Guide  to Cr im e Co ntro l a t 124, 1969). I t is 
to day  widely reco gn ized  th a t in st it u ti onal in ca rc er at io n, fa r  fro m be ing ne ce s
sa ri ly  bene fic ial , is  in  fa c t usu al ly  del et er io us  to  hu m an  be ing s. Exp er ie nc e 
th ro ughout th e  wor ld  w ith  “t o ta l in s ti tu ti ons, ’’ pri so ns an d m en ta l hosp ital s 
al ik e,  sh ow s th e ir  a dv er se  e ffec ts  on th e  l a te r beh av io r of th e ir  i nm ates . F o r some  
tim e,  th er ef or e.  ex j»er im en ta l de ve lopm en t has  been ta k in g  pla ce , te ndin g 
to w ard  th e ev en tu al  e lim in at io n  of pr ison  an d th e m en ta l ho sp ital  in th e fo rm s 
we kn ow  the m.  The  tr ou ble s a re  no t, ho wev er , lim ited  to  our “to ta l in s ti tu ti ons. ” 
The  co ur ts , pu bl ic  p ro se cu to r offices, pro ba tion  an d pa ro le , al l a re  fa il in g  to  
ac hi ev e th e ir  goals . Th e p re se n t cr im in al  ju st ic e  sy st em  is  kn ow n to be fa il in g  
to  ap pr eh en d tw o-t h irds of  th e  j>eople wh o co m m it re port ed  cr im e.  I t is  fa il in g  
to  bri ng  to  ju dg m en t ha lf  of th os e it  ap pr eh en ds . Mos t of  th e  ju dgm en ts  re su lt



no t from  ad ver sa ry  tr ia ls  op en ly  he ld  be fo re  ju dg es  an d ju ri es,  bu t fro m gu ilt y 
pl ea s ne go tia ted in  p ri vate  by  pr os ec ut or s in way s which  a re  no t co nt ro lle d by 
lega l ru le s, pr ec ed en ts , or  st andard s,  an d.  ef fecti ve ly , a re  no n-re  view ab le  by 
th e ju di ci ar y.  Fi na lly,  in th e  D is tr ic t of  Co lum bia , alon e,  th ousa nds of pe rson s 
an nual ly  who ar e accu sed of m isde m ea no r an d fe lony  of fenses  ge t th e ir  ch ar ge s 
dr op pe d fo r “no n- m er itor io us ” reas on s,  su ch  as pr ose cu to r ov er load , crow de d 
ca le nd ar s,  an d co ur t co ng es tio n.  (S ee  th e Rep or t of  The  P re si den t’s Co m
miss ion on Law  Enf or ce m en t an d th e A dm in is tr at io n  of  Ju st ic e  a t 21 an d 
th e Rep or t of  t he  P re si den t’s Co mm iss ion  on Crim e in th e D is tr ic t of  Colum bia.)

I t is  one th in g to reco gn ize th a t el em en ta l st ru c tu re s w ithi n th e cr im in al  
ju st ic e sy stem  are  ob se rv in g it s co rr ec tional  goal s;  it  is  ano th er to in ve nt , 
te st , an d in co rp or at e in th e ir  pla ce , more ef fecti ve  re pl ac em en t par ts . In  1968. 
th e  C en te r fo r Stu di es  in Crim e an d Deli nq ue nc y of th e  N at io nal  In s ti tu te s of  
M en ta l H ea lth  (N IM H ) m ad e a re se ar ch  g ra n t to th e Geo rgeto wn U ni ve rs ity  
Schoo l of  Me dic ine , D epar tm en t of Psy ch ia try, to  su pport  a “p ilot” st ud y in 
W as hi ng to n.  D.C. wh ich  w as  de sign ed  to  te st  th e  fe as ib il ity  of  one such in no va 
tion —th e dive rs ion of  a cc us ed  of fend ers in to  co mmun ity  m en ta l hea lth  tr ea tm en t 
pr og ra m s.  Alth ou gh  th e  Crossroad s an d M anh at ta n Co ur t E m plo ym en t Pro je ct s 
wer e car ri ed  ou t a t th e  sa m e tim e,  nei th er  of  th es e di ve rs io n pro je ct  invo lved  
th e  a tt em pte d di ve rion  of m en ta lly  ill  of fenders . On th e o th er ha nd , bo th  S. 798 
and II .R . 9007 an ti c ip ate  th e  invo lv em en t of  fe de ra l co urt s an d co mm un ity  ag en 
cies  in th e de liv ery of ne ed ed  an d w an te d med ical an d psyc ho logica l se rv ices . 
Sinc e no  ot her  di ve rs io n pro je ct is kn ow n su bs eq ue nt ly  to  ha ve  enga ge d in  th e 
st ru c tu re d  di ve rs ion of  ac cu se d m is de m ea na nt s a n d /o r fe lo ns  to  m en ta l hea lth  
se rv ic es  in th e  co mm un ity , it  wo uld see m val uab le  f o r th e Con gress to  h av e avail 
ab le  to it , in co nn ec tio n w ith  it s co ns id er at io n of  th e proj>osed legi slat io n,  th e 
final re port  su bm it te d to  N IM H  co nc er ni ng  th e goals , metho ds , prob lem s, re su lt s,  
and  im pl ic at io ns  of  th e  W as hi ng to n,  D.C. m en ta l he al th  dive rs ion pr oj ec t.

T w as  pr og ra m an d lega l d ir ecto r of  th a t Pr ojec t an d au th o r of  th e R ep or t 
su bm it te d to  NI MH on Ja n u a ry  19. 1972. The  pro je ct’s med ica l an d co -d irec to r 
w as  Dr. .lam ps Foy, P ro fe ss or of  P sy chia tr y  a t th e Geo rgeto wn U niv er si ty  
Sch ool  of  Medic ine . Our  o th er key st af f are  na med  in th e Rep or t wh ich  is be ing  
su bm it te d he re w ith an d is fo un d in  th e Su bc om m itt ee ’s files. Th e Reji or t 
of  ou r pr oj ec t has  al re ady  be en  st ud ie d by man y in div id ual s an d grou ps  co n
ce rn ed  w ith  th e ex pe rien ce  of p re -t ri al  di ve rs io n to  co mm un ity  pr og ra ms, bu t 
it  has  bee n unav ai la ble  bef or e now’ to  th e Co ng ress  an d it s co mmittee s. Am ong  
o th er di st in gu ishe d gr ou ps  who  ha ve  st ud ie d th e di ve rs io n process, th e Nat io na l 
A dvi so ry  Co mm iss ion on N ationa l Sta ndard s an d Go als  qu ot ed  an d re lie d up on  
th is  Rep or t an d it s fin din gs , fo r ex am pl e in th e vo lume on th e Co ur ts  (C hap te r 2. 
Diver sion  a t pa ge s 28-29  an d 36 ). Thi s stud y,  which  w as  co nd uc ted ov er a pe rio d 
of  th re e ye ar s,  wras  car ef ully  de sign ed  an d th or ou gh ly  eval uate d  in it s princ ip al  
re se ar ch  aspe cts, in cl ud in g th os e which  de m onst ra te d th e  w ay s in wh ich  m en ta l 
healt h  dive rs ion co uld be  ac co mpl ishe d mor e ch ea pl y th an  pr os ec ut io n,  an d 
w ith  no les s de te rr en t im pa ct  on d iv er tible  ch ar ge d of fend ers. Th e Rep or t de als 
w ith man y of  th e  sa m e cri ti ca l is su es  in  di ve rs io n which  S. 798 an d II .R . 9007 
a re  co nc erne d to  reso lve in  w ay s which  will  se rv e th e “i n te re st s of  pro te ct in g 
so ci ety an d re hab il it a ti ng  in div id ua ls  ch ar ge d w ith  v io la ting  cr im in al  la w s. ”

Th e Rep or t de als,  fo r ex am pl e,  w ith th e fo llo wing is su es:  pr os ec ut or  invo lv e
m en t in de cis ions  to  d iv ert  an d seek  di sm is sa ls  of  pen di ng  ch ar ges ; th e ro le  
of  de fe ns e la w yer s:  th e ro le  of  ju dges:  th e ro le  of  vic tim -c om pl ai na nt s:  th e 
w ill in gn es s an d abil it y  of  p ri v a te  a nd  pu bl ic  a ge nc ies in  th e  com mun ity  to re nder  
ne ed ed  men ta l hea lth  se rv ic es  to  pe rs on s accu sed of  c ri m e: th e metho ds  de 
ve lop ed  to  pro te ct  co nf id en tia l da ta  co nc erni ng  th e ac cu se ds ’ men ta l pr ob le m s:  
th e  au tono m ou s s tr u c tu re  of th e  dive rs ion unit  its el f, m ak in g it  po ss ibl e to  ta ke 
ca se s fro m ju dg es  as we ll as  pr os ec uting  an d de fe ns e at to rn ey s,  a n d /o r to  
se le ct  ca se s it se lf ; th e  han dli ng  of  “s pe ed y- tr ia l” pro ble m s;  an d th e way s in 
which  vo lu nt ar is m  on th e  p a r t of di ve rt ed  pe rs on s ca n be  as su re d.  F in al ly , we 
sh ow ed  th a t ac cu sed of fe nd er s ca n be d iv er te d from  th e  cr im in al  proc es s w it h 
out r eq uir in g th em  t o adm it  g ui lt.

We di ve rted  one hundre d  an d si x ty -f our accu sed ex hi bi tion is ts , so do mist s, 
dr ug -law  vi ol at or s,  husb an d, wife , an d ch ild- ab us er s,  pe tt y  thi ev es , ar so ni st s,  
re ce iv er s of  sto len pro pe rt y, des tr oye rs  of pro pe rt y, an d ot he rs . We got two- 
th ir d s  of thos e re fe rr ed  to  us  in to  pu bl ic  and p ri v a te  tr ea tm en t pr og ra m s,  
in cl ud in g ps yc ho th er ap y.  W e fo un d o th er ne ed ed  so cial  se rv ices  an d su pport  
fo r them , an d we  go t th e ir  ch ar ge s di sm issed.  Th e m en ta l prob lems pre se nt ed  
by  o ur su bj ec ts  inc lude d a fu ll  r an ge  o f m en ta l di so rd er s.



I am glad to be in a position to provide the Congress with the details of 
our Project, which should also prove useful to the federal, state and local 
courts and community agencies who will begin to plan and develop diversion 
programs, once this proposed legislation is enacted. I hearti ly support the 
concept of diversion and its well-considered introduction into the courts and 
communities of the nation.

U nit ed  States D ist rict  Court,
D ist rict  of Oregon,

P robation Off ic e, 
February ID, 797 j.

H on . R obert W. K as te nm eier ,
Member of Congress,
Chairman, Subcommittee  #3 ,
2232 House Office Building,
Washington, 1).C.

Dear Mr. Kastenmeier: As President of the Federal Probation Officers As
sociation, I write to let you know tha t there is strong support for II.R. 9007, 
the bill which would authorize programs of community supervision for certain 
persons charged with federal crimes. Moreover, there is persuasive evidence that 
the responsibilities involved should be assigned to the Probation  Officers of the U.S. Courts.

Diversion and deferred prosecution plans are not new in the federal system. 
I'.S.C. Title 18, Section 5001 authorizes diversion of persons under the age of 
21 years to local authorit ies for proper handling; indeed, most juveni les accused 
of federal  offenses have been, and are thus tradi tionally diverted (and properly 
so) from the federal system, frequently with the aid of United States Probation 
Officers. The practice of deferred prosecution with community supervision being 
provided by probation officers has been in effect for more than 30 years  on an 
informal basis. It  has been often referred to as the “Brooklyn Plan.” Today 
there are nearly 800 juveniles and adul ts currently  being provided such services. 
In an address on December 6, 1971, at the National Conference on Corrections 
at Williamsburg. Virginia, the Attorney General of the United States orally 
indicated his intent to expand the pra ctice ; and his successor recently authorized 
the procedure for a specific category of adul t cases. Over the many years 
involved the investigation and supervision services have consistently been pro
vided by probation officers, aided by existing community resources, with about 
98% of the cases reaching a successful termination.

There are other equally persuasive reasons why this plan should remain 
within the Court’s Probation System. It  is one element of the justice system 
that has not required intervention in recent years to protect the rights of the 
offender. Indeed, its beneficial influence has extended forward in the justice 
system into the correctional area and back into (the pre-trial arena. Not only is 
this a significant factor in and of itself, but where else, other than within the 
Court, can the sought after protective  avoidance of the creation of a “record” 
be better assured? Further, it will be recalled tha t the American Bar Association 
has assiduously insisted tha t presentence type investigations should never be 
permitted, even remotely, to fall  within  the influence of the prosecutor. I suggest, 
with grea test  concern before any such authorizing legislation might be passed, 
tha t painstaking care be taken to investigate the  possible implications of allowing 
either the social investigations involved or the actual supervision of such persons 
to be placed in the same branch of government as the prosecutor. Beyond the 
fact tha t the tasks involved have been successfully performed for many years 
by probation officers with appropriate  protections, thei r numbers have recently 
been increased and it is well known tha t their  professional qualifications are unexcelled by any similar correctional body.

One other thing—and my writing a t this time is influenced by this as much as 
anything else—I am increasingly concerned about the inability of big federal 
bureaucracy to deal with complex individual human problems. Two dedicated 
veteran Members of Congress from Oregon in recently announcing the ir inten
tion not to run for a congressional seat again expressed this same concern. OAe 
added, “There are none of us in Congress anymore who can do the job right, no 
matter how hard we try.” S. 798 would create another government agency, 
whereas H.R. 9007 would place the responsibility fo r the investigat ion and super
vision of ce rtain unconvicted offenders within a small section of the government
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th a t has su cc es sful ly  pe rfor m ed  th e  fu nc tion  fo r man y ye ar s,  who se  officers ar e  
unsu rp as se d in  th e ir  pr of es sion al  qu al if ic at io ns  to do  so, whi ch  ca n be st  pr ot ec t 
th e in d iv id ual’s righ ts , which  can  en su re  th a t th e ob ject ives  of th e  m ea su re  wil l 
be ac hi ev ed  w ith  th e ai d of  loc al se ndee s an d ca n do  so w ith  a pr ov en  loc al ize d 
se rv ic e de live ry  ca pa ci ty  th a t w ill  add on ly a mod es t ex pense, co m pa ra tive ly , to 
th e ta xpay er.

If  th e  ta sk s inv olved ca nnot be  as si gn ed  as  prop os ed  in  H.R . 9007, th en  le t me 
be so bo ld as  to  su gg es t th a t we co nsi der  no t le gi sl at in g a t a l l ; ra th er,  al low 
presen t, in fo rm al  metho ds  to  co ntinue broa de ne d by poli cy. Ab ove al l, le t us no t 
cre a te  a no th er bure au cr at ic  age nc y.

Sinc er ely yours ,
Walter Evans.

Statem ent of Daniel J.  F reed, P rofessor of Law and Its Administra tion ,
Yale Law School

I appre cia te  th e Su bc om m itt ee ’s in v it a ti on  to  su bm it fo r it s  heari ng  reco rd  a 
w ri tt en  st at em en t on S. 798 an d II .R . 9007— prop os als wh ich  pu rp o rt  to tr an sl a te  
re ce nt ex pe rim en ts  w ith  p re tr ia l di ve rs io n in to  th e bla ck  le tt e r la w  of  fe de ra l 
cr im in al  st at u te s.

A lth ou gh  I sh ar e som e of  th e pre m is es  of  th e  bil ls,  an d re gar d high ly  som e of 
th e pro gra m s wh ose  ac co m pl ishm en ts  le d to  th e ir  in trod uc tion , I bel iev e th a t 
an y di ve rs io n legi sl at io n a t th is  tim e is  pr em at ur e,  an d th a t en ac tm en t of  th e 
bi lls  no w be fo re  you  wo uld be a m is ta ke . Bec au se  th e  ov erwhe lm ing weigh t of 
cr im e comm iss ion s, co ur ts , go ve rn m en t offic ials,  bar as so ci at io ns  and  oth er s wh o 
ha ve  b ee n heard  fro m,  is  a lr eady  o n re co rd  in su pp or t, I fee l an  ob lig at io n to spell  
ou t my  re as on s fo r op po si tio n in  some  de ta il .

I sh ou ld  st a te  a t th e outs et  th a t p re tr ia l dive rs ion is a co nc ep t I  lon g ac ce pt ed  
as  va lid,  w ith  few  qu es tio ns . As  a mem be r of  t he  Office o f C rim in al  Ju st ic e  i n th e 
D ep art m ent of  Ju st ic e  in  th e mid-1 960’s, I  worke d clo se ly w ith th e N at io na l 
Crim e Co mm iss ion , an d sh ar ed  th e  w id es pr ea d st af f en th usi as m  fo r th e dive rs ion 
co nc ep t which  th e C om miss ion ’s f inal re port  rec om me nd ed  in 19G7. I am  a  me mber 
of  ti ie  B oa rd  of  T ru st ee s of  t he  Vera In s ti tu te  of Ju st ic e,  wh ose M an hatt an  C ou rt 
Em pl oy m en t P ro je ct  w as  one of  th e  pi on ee ring  p re tr ia l di ve rs io n prog rams, 
la un ch ed in  la te  1967, wh ose gr ow th  an d succ es s co nt in ue s to da y.  I am  also  a 
m em be r of  th e New Hav en  P re tr ia l Se rv ices  Co uncil  which , w ith  LEAA  fund s,  
has  sinc e mid -197 2 sp on so red a  p re tr ia l dive rs ion pro gr am  patt ern ed  a ft e r th e 
M anhatt an  pr oj ec t an d W as hi ng to n,  D.C .’s P ro je ct  Cro ss ro ad s.

My pe rs on al  fa m il ia ri ty  w ith th es e tw o ap plica tions of  th e  di ve rs io n concep t 
has in st il le d  bo th adm ir at io n and  sk ep tic ism  fo r th is  im port an t ef fo rt to  re fo rm  
th e  p re tr ia l cr im in al  process. T h a t ex pe rie nc e,  co up led  w ith se ve ra l re ce nt  pu bl i
ca tions an d fo rthc om in g re se ar ch  which  po st -d at e th e Sen at e he ar in gs on S. 798 
in  M ar ch  1973, an d th e in tr oducti on  of  H.R.  9007 in Ju ne  1973, le ad s me  to  ur ge  
ca ut io n be fo re  Co ng res s em br ac es  in  1974 a co ncep t which  gen er at ed  so mu ch  
en th usi as m  be tw een 1967 and  1973. The  avai la bil it y  of  ne w  an d di sq ui et in g 
find ings  su gg es ts  th a t di ve rs io n legi sl at io n sh ou ld  be po stpo ne d,  an d th a t th e  >
bi lls  be fo re  you ra is e h it hert o  un de r- reco gn ized  qu es tio ns  of fa ct , la w  an d po licy 
on whi ch  som e se ar ch in g re exam in ati ons need  to  be co nd uc ted.

W e sh ou ld  b egin by ac kn ow ledg in g th e  af fir mat ive side  of th e  cas e fo r dive rs ion,  
fo r it  is  an  im pr es sive  one . I t  aro se  from  reco gn iti on  th a t th e  cr im in al  law  is  a,
ov er us ed , th a t too  muc h co nd uc t has  been  sw ep t w ith in  it s scope,  th a t re su lt in g
ca se lo ad s in  th e cr im in al  court s a re  excess ive , th a t th is  burd en  impedes bo th 
th e  ef fect iv e pros ec ut ion of  se ri ous cr im es  an d th e ef fecti ve  de fe ns e of  accused 
pe rson s, and th a t th e  cu rr en t ra nge and ap pl ic at io n of  dis po si tion al  a lt ern ati ves 
in  th e  cr im in al  proc es s tr e a ts  a lt ogeth er to o man y pe rs on s e it h er too  har sh ly  or  
too inef fect ively .

O ut  of  th is  ba ck gr ou nd , tw o m ajo r them es  ha ve  em er ge d fo r th e  re fo rm  of  
cri m in al  ju st ic e  a d m in is tr a ti o n : de cr im in al iz at io n th ro ugh re pe al  of ce rt a in  
st a tu te s,  an d dive rs ion ou t of  th e  c rim in al  proc es s of  c ert a in  a rr est ed  p er so ns  for 
wh om  alt ern ati ve  pr og ra m s seem  pr ef er ab le , bo th  fo r th e  in div id ual  an d socie ty,  
to  fu ll  sc al e cr im in al  pr os ec ut io n.

I t  is  no t ou t of  ho st il ity  to  th es e pr em ises , bu t ou t of  re sp ec t fo r the m,  th a t I 
be lie ve  t h e  prop osed  l eg is la tion  i s wrong . D iv er sion  pro gr am s ha ve  reco rded  som e 
not ab le  ac co mplish men ts.  The y ha ve  cu m ul at iv el y av oide d fu ll  pros ec ut ion of  
th ousa nds of i>ersons. Th ey  hav e re st ore d  o r en ab led th e en tr y  of  man y arr est ed  
pe rs on s to  pr od uc tiv e jobs . Th ey  hav e pion ee red in  a num be r of  co mmun iti es  n ew
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models for the delivery  of tra ining , employment, counseling and  other services to 
persons involved with  the  crim ina l process They have at tra cted  much funding, 
fede ral, state, local a nd privat e. They have demonstrated a way to introduce new 
kinds of professiona ls and  para profess ionals,  including ex-offenders,  into highly 
responsible, cons tructive roles  in  the service delivery side of the  crimina l process.

All of this acknowledges th at  p ilot projects have  taugh t, and  are  teaching much 
about useful  direc tions in which the  criminal process may he modified. None of it 
proves th at  the pa rti cu lar ways in which dispar ate  prog rams have operated  to 
da te should eith er become perm ane nt fixtures, o r b<j adopted a s models for federal  
and sta te statutes. There is  too  much experience with  reforms which have failed— 
out of defective theo ries or deficient implementa tion, or both—for us to become 
care less  and neglect to dis tingui sh now between useful discoveries from diversion 
pilo t program s, and useful ways to tra ns la te  them into long-term improvements.

I intend to set  ou t a num ber of i llu str ative  conclusions which can not be valid ly 
drawn from the exper ience  to da te ; a few procedures  which ought not be rep li
cate d or accorded sta tut ory sanc tion  as in S. 798 and II.R. 9007; a range  of ques
tions which must he faced before the legis lative die is ca s t; and several  al te rn a
tives that  mer it exp lora tion  before  public policy can safe ly move from deligh t 
over the ear ly experim ents  wi th diversion into  confidence that  experience has  
form ulat ed a model tha t is re ady  to he mass produced.

One set of argumen ts ought to be laid to res t at the  outse t. Repea tedly in 
testimony, and  pro ject reports , and  the  pop ular press, we find stat eme nts that  
pret ria l diversion is  cheaper  tha n imprisonment , and  tha t incarceration  may be of 
more harm tha n good for some individuals  as well as for  society. Pla titu des like 
these do a  disserv ice to carefu l ana lysi s of divers ion to date . They have lit tle  if 
any  relevance to the accom plishments of pilo t projects  or the  hard issues pre 
sented by these  bills. The overwhelming bulk of all persons diverted in experi
men tal projects to date have been accused first  offenders, or persons with  slim 
pr ior  records and c urrent ly minor charges. I t is difficult to v isit  a project , o r stu dy 
a pro ject report in deta il, and fai l to ask  whethe r more than  a tiny minor ity, if 
any, real ly face imprisonment in today’s tri al  court , plea bargaining and sen
tenc ing system. To the e xte nt th at  project reports  were  ab le to  compile meaningful 
information , a not unu sua l finding  was that  the  control group used for compari
son with persons who entere d the  division program showed a high rat e of ou t
rig ht dismissals  (e.g. 44% of the  contro ls in Pro ject Cross roads  were listed as 
“charges  dismissed,” Fin al Report, p. 35, 1971) ; and hardly any  inca rceration 
(e.g. in New Haven, not  one person  out of 134 dispositions in a “contro l” group 
wen t to j a il ; 38 were d ism iss ed ; 64 were fined $10-20; 32 received suspended sen
tences, Pre liminary Eva lua tion , p. 79,1973).

These small illu strations are not inten ded to disparage  the  useful service 
which  these two diversion programs, and others, provide. They are  offered as 
cautions against accepting headline stor ies and eye-catching argumen ts for  s ta t
uto ry diversion withou t scrutin izin g the  sometimes dull , but  often important, 
sta tis tic s on the inside pages  of lengthy repo rts. I will note  a  few othe r ill us tra 
tions in the course of this  s tate ment, but  none should sub sti tue  for Congressional 
scrutin y of at least a represent ative sample of the many  deta iled  repo rts tiia t 
expose the inne r workings, or malfunctions, of diversion  pilot  projects.

An ana lytical presen tat ion  of pre trial diversion wins early supporters when 
list ene rs and read ers lea rn th at  its  purpose is to offer job training, employment 
or other cons truct ive aid to accused persons early  in their  encounters with 
the  law enforcement or cou rt process. But  the difficulties begin to dawn as some 
nuts-and-bolts questions abo ut program details unf old : e.g., what kind of aid?  
extended  to which persons?  on wh at conditions?  with what consequences of 
success  or failu re?  via wh at decision-making and review procedures?

The difficulties mult iply rapidly when prospective par tic ipants , law enforce
men t officials and eva lua tion teams encounter  some of the  serious implications 
and  controversies th at  inh ere  in a diversion program’s opera tio ns : e.g.. IIow 
can a prosecutor permit  a lawful ar re st for  a serious crime to res ult  in the  
imme diate  delivery of employment services to the defendant,  instead of prompt 
prosecution  and conviction? Why are  so many categories of arrested persons 
excluded from eligibility? Why should a defend ant  who was unemployed prior 
to ar rest be diver ted, while an accused who had  a job is considered ineligible , 
and  refe rred  for full prosecut ion? Should persons admitted to pretr ial  diversion 

30 -2 02 — 74------ 11



pr og ra m s be pr es um ed  to  be  inno ce nt  or be  re quir ed  to  ac kn ow ledg e th e ir  guil t?  
W ill  pe rson s wh o asse rt  th e ir  inn oc en ce  be  barr ed  from  en tr y in to  job- fin ding  
pr ogr am s?  F or w hat pe rio d of tim e will  pro gr am  part ic ip ati on  be re qu ired , wi ll 
co mpl ianc e w ith  a ll  it s ru le s be en fo rc ed , an d will  pr os ec ut io n on th e  or ig in al  
ch ar ge s be su sp en de d,  be fo re  th e ac cu se d le arn s w heth er his  ea se  will  be  dis
miss ed  or  pr os ec ut ed , an d th e pro se cu to r le arn s th a t th e ca se  wi ll be dr op pe d 
or m us t be tr ie d? Are  de cis ion s co nc er ni ng  ad m is sion  to and ex pu ls io n from  
pr og ra m s,  an d u lt im ate  di sm is sa l or pro se cu tio n of  ch ar ge s,  to  be m ad e by 
ju dg es  or  to be re ta in ed  w ith in  th e tr ad it io n a l dis cr et io n of  pro se cu to rs ? If  th e 
decis ion  is to l»e mad e by the'  pr os ec ut or , w ill  hi s c ri te ri a  be re quir ed  to  be 
pu bl ishe d so th a t ag gr ie ve d pe rson s ma y ap pea l from  al lege d fa il u re  to  adhere  to  tho se  g ui de lin es ?

In  te rm s of  de live ry  of se rv ices  in  th e  cr im in al  proc es s, w hat fu ndam enta l 
ad va nta ges  d is ti nguis h  p re tr ia l di ve rs io n fr om  po stco nv ic tio n pro bat io n? In  
te rm s of  ju dic ia l adm in is tr a ti on , sin ce  so few cr im in al  ca se s go to  tr ia l,  ho w do 
ne go tiat io ns  be tw ee n th e pr os ec ut or  and th e  de fe ns e la w ye r as  to  di ve rs io n an d 
it s p re tr ia l co ns eq ue nc es  fu nda m en ta lly  di ff er  from  pl ea  bar gai n in g and it s 
se nt en cing  co ns eq ue nc es ? If  it  is like  pl ea  bar ga in in g,  will  th e  ag re em en t be 
w ri tt en  an d th e  pr oc ee di ng s on it s su bm ission  to  th e co urt  be re co rd ed  alo ng  
th e lin es  of  th e  AB A S ta ndard s an d th e S ta ndard s an d Goa ls Co mm iss ion  on 
pl ea s of  gu il ty ? In  te rm s of  er as in g th e  st ig m a of  a cr im in al  reco rd , how do 
st a tu te s  an d ru le s which  pe rm it  a rr e s ts  to  be  di sm is se d an d re co rd s to  be ex 
pu ng ed  a ft e r p re tr ia l di ve rs io n di ffer  from  th os e which  per m it  co nv ic tio ns  to 
be an nu lled , or ch ar ges  to  be dism isse d,  o r ad ju d ic ati on  re co rd s to be  ex pu ng ed  
a ft e r po st -p lea or  po st -con vict ion pr ob at io n?

Do es va lid  re se ar ch  re al ly  prov e th a t co m pa ra bl e pe rs on s d iv er te d p ri o r to 
ad ju d ic ati on  ra th e r th an  plac ed  un de r si m il ar pr og ra m s a ft e r ad  judi ca tion  wi ll 
ha ve  lo wer  re ci di vi sm  reco rd s?  Sh ou ld  p re tr ia l di ve rs io n ag en cies  become  an  
ad ju nc t to  th e  gr ow in g ne tw or k of cri m in al  ju st ic e  bu re au cr ac ie s,  e.g ., ba il 
ag en cies , d ru g pr og ra m s,  alc ohol pr og ra m s,  m en ta l hea lth  or ga niz at io ns,  or  
be co ns ol id at ed  as  p a rt  of  th e pr ose cu to r’s office, th e  pu bl ic  de fe nder ’s office, or  th e pro ba tion  s er vi ce ?

The  bi lls pe nd in g be fo re  you r co mm itt ee  fa il  to  an sw er  mos t of th es e qu es 
tio ns . Th ey  answ er a nu m be r of ot he rs  ve ry  un wisely,  in  my vie w.  And th ey  de le 
gat e co mplete  an d un gu ided  di sc re tion  to  th e  A ttor ne y Gen er al  or  th e pro ba tion  
se rv ic e on a fe w  on th e  ba sis of  as su m pt io ns  which  are  uncl ea r or  trou blesom e.

The  di lemma of  how to  re so lve qu es tion s like  th es e is  ch ar ed  by m an v pro 
po ne nt s,  fo r it  is quit e ev id en t th a t th e  te rm  p re tr ia l di ve rs ion mea ns  dif fe re nt  
th in gs to  di ff er en t ad vo ca te s.  I t doe s no t a t al l id en ti fy  a sing le  co nc ep t w ith 
st andard , wel l- te sted  pr oc ed ur es  fo r carr y in g  it  ou t. Some  in di ca tion  of  th e 
d is pari ty  in ph ilo so ph ies an d pe rs pe ct iv es  am on g di ve rs io n pr op on en ts  (t o  say 
no th in g ab ou t im port an t det ai ls  of  oper at io n) is  refle cted  in th e sp ec trum  of 
de sc ript io ns  ad op ted by di ffer en t pr og ra m s an d im port an t st an d ard -w ri te rs : e.g..

—“d iver sion  fr om  the cr im in al  just ic e  sy st em ”
—“p re tr ia l in te rv en ti on”
—“p re tr ia l pro bati on” ’
—“d ef er re d pr ose cu tion”
—“p re pr os ec ut io n pro ba tion ”
—“d ef er re d pr ep ro se cu tion  p ro bat io n”
— “p re ve nt iv e re hab il it a ti on”
Thi s ba ck gr ou nd , co up led  w ith  th e heari ng  reco rd  pu bl ishe d by th e Sen at e and 

th a t now  be ing co mpi led  in th e Ho use , in dic at e th a t Con gress is be ing as ked  to 
es ta bli sh  a fe de ra l mo de l or  fr am ew or k fo r nat io nw id e di ve rs ion a t a tim e of 
sign if ic an t uncert a in ty  on m att ers  of  im po rtan ce . M yr ia d pro je ct s,  w ith  va ry in g 
ra tiona le s,  c ri te ri a , pr oc ed ur es  a nd ac co m pl ishm en ts , a re  in  var io us  in fa n t st ag es  
of  op er at io n,  bu t a pan or am ic  vie w sh ow s no  co ns en su s on issu es  pert in en t to  
th e le gi sl at iv e dete rm in ati on  o f w he th er , an d how.  p ilot  d iv er sion  sh ou ld  b eco me a 
pe rm an en t fixt ur e in cr im in al  j ust ic e adm in is tr a ti on .

E na ct m en t in  1974  wo uld of  co ur se  se rv e tw o purp ose s:  it  wo uld  pla ce  th e 
im pri m atu r of  Con gres s on a high -m inde d re fo rm , and it  wou ld  auth ori ze  st il l 
mo re  fe de ra l ap pro pri a ti ons to  fin an ce  div er sion  pro gra m s ad dit io nal  to  th os e 
th e D ep ar tm en t of  L ab or an d LE AA  ha ve  a lr eady  in ve st ed  in  he av ily . B ut if  
S. 798 an d H.R. 9007  are  ty pi ca l, en actm ent wou ld, on  in ad eq uate  ev ide nc e, 
en do rse ve ry  du bi ou s co nc ep ts  an d se ve re  re st ri c ti ons.  In  so doing , it  wou ld  eli 
m in at e mu ch  of  t he  f le xi bi lit y wh ich  th is  co mplex  in no va tion  ne ed s be fo re  ca re fu l 
ev al ua tion  ca n va lidl y co mpa re  di ve rs io n w ith  o th er cri m in al  proc es s an d no n
cr im in al  al te rn ati ves,  an d can id en ti fy  th e in gre die nts  of  so un d legi sl at io n.
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As I di sc us s a few of  th e  que st io ns  which  ex pe rien ce  to  da te  ra is es  bu t do es  
not  ye t se ttl e.  I hope  th e Su bc om m itt ee  wi ll po nd er  one ce ntr al  quest io n : W hat 
is to  be ga ined  by pas si ng a  di ve rs io n s ta tu te  th is  yea r,  wh en  th er e is w id es pr ea d 
ex pe rim en ta tion  an d am pl e fu nd in g w ithou t it , and li tt le  ev iden ce  th a t e it h e r 
br oa de r au th ori za ti on  or th e im po si tio n of re st ri c ti ons is  rip e fo r de cis ion?

J. Re du ce d re ci di vi sm ?
Ac cordi ng  to  the F in al Rep or t of  P ro je ct C ro ss ro ad s (19 71) :
“F rom th e po in t of view  of  im pr ov in g th e  cr im in al ju st ic e  syste m, a p re -t ri a l 

dive rs ion pr og ra m  whi ch  does not  al so  redu ce  re ci di vi sm  is  of  li tt le  va lue . . .” 

(l>. 34) .
Thi s vie w is w idely he ld , an d a m ajo r ar gum ent ad va nc ed  by di ve rs io n pro - 

41 po ne nt s is th a t th e ir  cl ie nts  a re  “m uc h les s like ly  to  co mmit ano th er cr im e th an
th e indi vi du al  wh o go es  th ro ug h th e cr im in al  ju ti ce  sy stem  in th e  no rm al  w ay .” 
Se na te  R ep or t 93-41 7, pa ge  7. T he  Sen at e Ju d ic ia ry  Com mitt ee  re ac he d th is  
conc lus ion  on th e bas is  of  in fo rm at io n fu rn is hed  by a nu m be r of  pro gr am s 
sh ow ing th e ir  re ci di vi sm  ra te s to  be low  (p. 8),  and by tw o ex per im en ta l pro je ct s 
(C ro ss ro ad s an d th e  M anha tt an  Cou rt  Em pl oy m en t P ro je c t)  which  m ad e co m
para tive st ud ie s and  fo un d th e ir  re cidivi sm  ra te s to  be 50%  less  th an  th a t of 
“a  match ed  gr ou p of  nonpart ic ip an ts  proc es sed th ro ugh th e co urt  in  th e  no rm al  
fa sh io n” (p . 7) . The se  a re  im pr es sive  fin din gs , bu t se ver al  su bs eq ue nt  re se ar ch  
stud ie s,  which  re ex am in ed  th e metho do logy  em ploy ed , ha ve  ca st  se riou s do ub t
on th eir  va lidi ty .

For  ex am ple,  th e  B ure au  of  E val uat io n  of th e  Ne w Yo rk C ity H um an  R e
sour ce s A dm in is tr at io n  re ta in ed  Pro fe ss or  F ra nk li n  E. Z im ring o f th e U niv er si ty  
of  Ch ica go  to rev iew ’ th e ev al uat io n ef fo rts  of  th e  C ou rt  Em pl oy men t Pro je ct . 
W hi le  co nf irm ing a num be r of  en co ur ag in g in dic at io ns of  pro je ct  per fo rm an ce , 
includ ing th e fa c t th a t “r e a rr e s t ra te s am on g th e su cc es sful  P ro je ct p a rt ic ip an ts  
were sign if ic an tly lo w er  th an  am on g e it her te rm in ati ons or  co ntr ols ” (p.  26),  
th e co nc lusio n from  th es e d a ta  th a t th e P ro je ct  re du ce s re ci divi sm  co uld no t 
be su bst an ti a te d . In  a  re port  da te d  Nov em be r 1973, Pro fe ss or  Z im ring  s ta te d  

(p.  43)  :
“As it  st an ds , th e re  is no firm  fo undat io n  fo r be lie ving  th a t P ro je c t p a rt ic i

pa nts  comm it more o r fe w er  su bs eq ue nt  off enses th an  th ey  wo uld if  su bje ct ed  
to  th e a lt e rn a ti ve  tr ea tm en t of  cr im in al  ju st ic e  sy stem  proc essin g.  W heth er 
th is  lack  of  di ffer en ce  is du e to  th e w ea kn es s of  th e  re se ar ch  de sign  or a la ck  
of  r ea l P ro je ct  im pac t is  n ot  kno wn.”

H is  re port  pr op os ed  a  new' st ud y in vo lv ing th e  ra nd om  as si gn m en t of el ig ib le  
def en da nt s in to  th e P ro je c t or a co nt ro l grou p.  The  Vera In s ti tu te  of  Ju st ic e , 
ac ce pt ing Pro fe ss or Z im ring’s su gg es tio n,  has  ap plied  to th e N at io na l In s ti tu te  
of  Law  E nf or ce m en t and  Crim in al  Ju st ic e  f o r fu nds to  c on du ct  s uc h a re ci di vi sm  
st ud y in New York Ci ty .

In  th e li gh t of  th e  metho do logi ca l sh or tc om in gs  un co ve red in  th e Zim ring  
re port ,1 th ere  ha ve  to  my  know led ge  been  no di ve rs io n eva lu ations in  th e  U nite d 
Sta te s,  a t le ast  a mon g th os e pu bl ishe d to da te , whi ch  c ou ld  su pp or t th e  r ec id iv ism  
re du ct io n co nc lusion s re ac he d by th e  Sen at e Jud ic ia ry  Co mmittee . P ro je ct Cross -

► road s,  fo r ex am pl e,  a ls o p ro m in en tly ci te d in  th e Sen at e R ep or t an d th e S ta ndard s
an d Go als  Co mm iss ion  Rep or t, co mpa re d di ve rs io n part ic ip an ts  w ith  a co ntr o l 
gr ou p co ns is tin g of  pe rs on s who, on th e paper  reco rd , wer e el ig ib le  to  be  
co ns idered  by th e pr oj ec t.  The  co mpa riso n w as  ve ry  fa vo ra bl e to  th e div er te d

; grou p.  But  in  th a t pro je ct , as  in  ot he rs , m an y sc re en in g st ep s in te rv en ed  be tw ee n
pa pe r el ig ib il ity an d re cru it m ent in to  pro je ct  part ic ip ati on , e.g. st af f in te rv ie w , 
de fe nda nt w ill in gn es s to  par ti c ip ate , st af f re co m m en da tion , pr os ec ut or ia l co ns en t 
(P ro je c t Cro ss ro ad s,  F in a l Rei>ort, pa ge  2).  L arg e nu mbe rs  of  th e “el ig ib le s” 
tend ed  to  dr op  ou t duri ng  th is  proc ess, fo r a vari e ty  of  reas on s, le av in g as 
p ro je ct  p a rt ic ip an ts  on ly  th os e m os t lik ely to  succeed. As a fin al ex am pl e,  th e

1 T he  te ch nic al  det ai ls  of  th e  re se ar ch  prob lem  ar e su m m ar ized  a t pa ge  27  of  th e  Z im ring  
re p o r t :

“F ir s t,  no  In fe re nc e ab out P ro je ct  Im pa ct  ca n be dr aw n from  th e fa ct  th a t su cc es sf ul  
part ic ip an ts  ar e re a rr e s te d  less  of te n th an  P ro je c t fa ilur es . Th os e wh o ev en tu al ly  su cc ee de d 
were prob ab ly  be tt e r ri sk s th an  th os e wh o ev en tu al ly  fa iled , an d pr ob ab ly  wo uld ha ve 
ex pe rie nc ed  fe wer  a rr e s ts  w het he r or  not  th e P ro je c t had  any  im pa ct  on th e ir  pro pen si ty  to  
commit fu tu re  cr im es.

“Secon d, no in fe re nc e ab out P ro je c t Im pa ct  can be dra w n from  th e fa c t th a t  P ro je c t 
succ esse s ha ve  lo wer  ra te s  of  re a rr es t th an  a co nt ro l gr ou p of  pe rs on s wh o wo uld ha ve  be en  
el ig ib le  fo r tr ea tm en t.  A ss um in g th e  co nt ro l gr ou p is a per fe ct  du pli ca te  of  pe rs ons  who  
en te r th e P ro je ct , th e  co rr ect  co mpa ris on  is  be tw ee n th e  P ro je c t’s to ta l rea rr e s t ra te  (l .e .. 
fo r bo th te rm in a ti ons an d di sm is sa ls ) an d th e  co ntr ol gr ou p ra te , becaus e th e  co n tr o l 
gr ou p Is com posed  of  pe rs on s wh o wo uld ha ve  fa iled  In th e  P ro je c t as  we ll as  pe rs ons  wh o 
would  ha ve  s uc ce ed ed ."
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ev al uation  of  F lin t,  M ichiga n's C it iz en s Pro bat io n A uth ori ty  div er sion  pr og ra m, 
which  is  p ri n te d  in  th e Sen at e H ea ri ngs on S. 798, a t pa ge  441, seem s to  a ck no wl
edge th e  sa m e wea kn es s in  in fe rr in g  redu ce d recidivi sm  fro m th e  fa c t th a t a low  
re ci divi sm  ra te  (10.7 %) w as  fo un d am on g it s cl ient el e (S en at e R ep ort  93-417 , 
pa ge  8 ).

C on st ru ct io n of  a va lid grou p has  th u s been a dif ficu lt, an d to  d a te  un re al ized , 
ac co m pl ishm en t. B ut th a t is on ly  ha lf  of  th e prob lem . Pro vi ng  th a t dive rs ion 
re du ce s re cidivi sm , I su sp ec t, will  tu rn  ou t to  b e an  im po ss ib ili ty , and  no t a  mere 
re se ar ch  te ch ni ca li ty . 1 am  sk ep tica l w het her —o nce  va lid co ntr ols  are  es ta b
lish ed —f u tu re  legi slat io n,  or  fu nd in g,  w ill  ev er  be ab le  va lidl y to  be ba se d on th e 
re ci di vi sm  re du ct io n ar gu m en t. T he re as on  is th a t to day ’s di ve rs io n pr og ra m s 
appea r to  lim it  th e ir  re co m men da tio ns , an d pr os ec ut or s appear to  lim it  th eir  
d is cr et io nar y  ap pr ov al s of  su sp en de d pr os ec ut ion,  to  def en da nts  fo r wh om —if  •
co nv ic ted— im pr ison m en t wi ll re p re se n t bo th an  und es irab le  and  an  un lik ely 
sent en ce . Q ui te  un de rs ta nd ab ly , pilot  pro gra m s an d pr os ec ut or s a re  in te ntional ly  
se le ct in g de fe nda nts  wh o see m ve ry  unl ik el y to  re ci di va te , an d like ly  to  be 
he lped  by  th e ir  serv ice s. The  pro po ne nt s of  th e  pe nd ing legi sl at io n off er man y j»
in dic at io ns fo r in fe rr in g  th a t a si m il ar se lect io n proc es s wi ll be em ployed  in  th e 
fu tu re  as  we ll. To  sa y under  th es e ci rc um st an ce s th a t th e re co rd s of div er te d 
def en dan ts  a re  an d will  be be tt e r th an  th os e of def en da nts  wh o go “thr ou gh  
th e  cri m in al  ju st ic e  sy stem  in  th e norm al  w ay ” (S . Re p. 93—417, pa ge  7) may  be 
ju s t ano th er way  of  sa yi ng  th a t div er sion  pr ogra m s pick  th e ir  cl ie nt s wisel y, 
an d t h a t th e  n or m al  sys tem is  d efi cie nt .

The  la tt e r  prob lem pr ov ok es  an  im port an t qu es tion  ra is ed  by dive rs ion ex 
pe rien ce  to  d a te : sin ce th e use fu l and  wel l- fu nd ed  se rv ices  pr ov id ed  by pre 
tr ia l di ve rs io n pr og ra m s ty pi ca lly ex ce ed  th os e be ing off ere d by  post- co nv ict ion 
pro ba tion  pr og ra m s in  th e sa m e ju ri sd ic ti ons,  w hat ev iden ce  is  th ere  in the 
reco rd  to  su gg es t th a t an  eq ua lly  low ra te  of  recidivi sm  fo r th e sa m e de fe nd an ts  
could  no t be ac hiev ed  if  pr ob at io n pro gra m s w er e eq ua lly fu nded  and offered 
th e  v er y sa m e se rv ices  ?
2. P ilot  Pro je ct s vs . Lo ng  Ter m  Pro gr am s

Dou bts ab out w het her  di ve rs io n un iq uel y re du ce s cr im e a re  sy m pt om at ic  of 
pe rv as iv e do ub ts  ab ou t a nu m ber  of  o th er claimed  long -te rm  ad va nt ag es . In  
th e vie w of  tw o wel l-i nfor med  obs er ve rs , “the  sl ip sh od  han dling of  ev alua tio n 
an d re port in g  . . . mak es  it  un like ly  th a t ev en  se ve ra l year s fr om  no w we  wil l 
know  w hat  th e  ex te n t of  th e sh if t to w ard  ea rl y  di ve rs io n has  be en  or w hat  im 
pa ct  it  has  had  on cri me , cr im in al  ju s ti ce  costs , efficiency, m or al e or  re hab il it a
tio n.” 2 The se  do ub ts  a re  be co ming widely sh ar ed . The y a ri se  from  dive rse 
source s, an d ap pl y to  th e co nt em po ra ry  di ve rs io n scene,  to  it s h is to ri cal an te ce d
en ts  in  bo th  th e ju ve ni le  ju st ic e  sy st em  and th e tr ad it io na l in fo rm al  di sc re tio n 
of  pr os ec ut or s,  an d to  fo re ca st s of  w her e th e co nc ep t may  be hea din g by th e end 
of  the  ce nt ur y.

Fr om  1967 to  1973. national  cr im e co mm iss ion s, th e  Ju d ic ia l Co nfere nce 
of th e  U ni te d S ta te s,  th e Amer ican  B ar Assoc ia tio n,  th e  N at io na l D is tr ic t At
to rn ey s Assoc ia tio n,  th e  Ju st ic e  D ep ar tm en t,  th e  Cha mbe r of  Co mm erc e an d 
co un tles s o th ers  recomme nded  div er sion  from  th e cr im in al  pr oc es s fo r a  va ri et y 
of  re as on s an d w ith  a ra nge  of  fo rm at s.  B ut w ith in  th e  p ast  yea r,  w ith  in 
cr ea si ng  f re qu en cy , so be rin g sec ond th oughts  ha ve  beg un  to  ap pe ar .

Tn 1967, th e  P re si den t’s Co mm iss ion  on Law  Enf or ce m en t an d A dm in is tr at io n 
of  Ju st ic e  be ca me th e fi rs t m ajo r nati onal org an iz at io n to  urg e fo rm al  p re tr ia l P'
di ve rs ion pr og ra m s.  In  1973. Ja m es Voren be rg . fo rm er  Exe cu tive  D ir ec to r of  the
Co mm iss ion , co -a ut ho re d a cri ti cal re appra is al.  H is  as se ss m en t w as  summe d up
in  th es e w o rd s : 3

W hat  is  f a r  mor e d is tu rb in g is  th a t so li tt le  gr ou nd w or k is be in g la id  th a t 
wo uld perm it  ju dg m en ts  about th e  w orth  of  va riou s di ve rs ion pro gr am s th re e,  
five, an d te n years  from  now . The  tw o pr in ci pa l re as ons  a re  (1 ) la ck  of  re se ar ch  
fu nds and (2 ) ch ro ni c re lu ct an ce  of opera ti ng  ag en cies  to  su bj ec t th em se lv es  to 
in te ns iv e a nd  p os sibly c ri ti cal ev al uat io n.

It  tint s seem s a fa ir  gu ess th a t fo r m an y yea rs  th e ca se  fo r— or again st — 
di ve rs io n will  co nt in ue  to  be m ad e on th e  bas is  of  theo ry , th e  pre ss u re  of  ba ck 
log  in th e  syste m, ra th e r su pe rf ic ia l co st  fig ure s, and vie ws  as to  th e  hu man e
ne ss  o f mor e o r less  coe rc ive tr ea tm en t.

2 1o re nb er jr  an d Voren ber jr. E arl y D iv er sion  fr om  th e Cri m in al  Ju st ic e Syst em : Pr ac tic e in  Se arch  of  a Th eo ry  In Pri so ner s in  Amer ica, pp . 151, 154  (L . Oh lin . ed .1 97 3) .8 Id . a t  182.
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Pro fe ss or  Don ald New man , of  Ne w Yo rk S ta te ’s School of  Crim in al  Ju s ti ce  
in  Albany , loo ked ba ck  to  th e  earl y  190 0's in  dra w in g an  an al og y lie tween ad u lt  
di ve rs io n pr op os al s now an d  ju ven ile di ve rs io n ex iie rie nc e then , part ic u la rl y  in 
li ght of  th e Su prem e C ourt 's  re ce nt de cision  in In  re  Gau lt,  37S U.S. 1 (19 07) : 4

“T he  pa ra dox  and  th e  di le m m a of  di ve rs io n pro posa ls  is  pr es en te d by th e  
mo de l of  th e ju ve nile co urt . H er e fo r some  00 year s in fo rm ali ty  an d di ve rs io n 
w er e th e  ru le  an d yet whe n it  w as  te st ed  on th e Sup re m e C ou rt  lev el it  w as  
fo un d th a t th e  re su lt s did  not  ju s ti fy  th e  ri sk s ta ken  w ith  our leg al  ide olo gy . 
Can  c rim in al  j ust ic e  p ro m ise mor e?

“. . . The  c ontr ary  arg um ent to  di ve rs io n is  th a t an y te ch ni qu e deve lop ed  ou t- 
JL side  court  sc ru tiny has  a hi gh  pro ba bil ity  of  co rr up tion and  mi sus e, in cl ud in g

th e  po ss ib ili ty  th a t th e  ne t of cr im in al  ju st ic e  wi ll be ev er  ex pa nd ed  under  th e
gu ise of  be nef icence  by in fo rm al  a nd in vi si bl e m ea ns .”
A cri ti cal an al ys is  of  ju venil e  di ve rs ion to day  em erge d from  a 1972 g ra n t by 
th e  La w Enf or ce m en t A ss is ta nce  A dm in is tr at io n  to  th e  U niv er si ty  of  M ichiga n's

*- N at io na l Asses sm en t of Ju ven il e  Cor re ct ions , fu ndin g a su m m er  stud y in co n
tr a s ti n g  co mm un iti es  in  a si ng le  Sta te . See th e  J une,  1973 re po rt . D iver sion  F ro m  
th e  Juve nil e Ju st ic e  Syst em , by  Don ald R. Cr essey and  R ober t A. McD erm ott .

The  Su bc om mitt ee  sh ou ld  al so  ta ke ac co unt of  th e re m ark s of  Dea n Sh eld on  
Messin ge r, Sch ool  of  Crim inolog y,  U niv er si ty  of  C al ifor ni a a t Berke ley,  off ere d 
a t a Ju ne  1973 C rim in al  Ju s ti ce  Con fe renc e in  Ch ica go  de vo ted to  th e su bj ec t 
The  Yea r 2000 a nd  th e P ro bl em s of Criminal  J u s ti c e :

“I  ex pe ct  . . . th e  po lic e to  deve lop  some  be tt e r m ea su re s of  as su ring us  th a t 
th ey  a re  no t ab ov e th e  law . At th e sa m e tim e cu rr en t em ph as is  on dive rs ion,  
which  I ex pe ct  to  co nt in ue , poin ts  in  som e p a r t to  a  con tr ary  tr en d,  one th a t 
fr ee s th e  po lice an d o th ers  to  ch an ne l th e liv es  of  pe rs on s w ithout sufficie nt 
ch eck on th e st re ngth  of  th e ir  gr ou nd s fo r as su m in g th is  po wer . By  th e yea r 2000 
I ex pe ct  we sh al l be ve ry  m uc h co nc erne d w ith th is  m att er,  hav in g di scov ered  
once ag ai n th a t in  th e  nam e of  hum anit y  and re fo rm at io n we  ha ve  in cr ea se d 
th e po wer  of  th e agents  of  cr im in al ju st ic e  ov er  our liv es .”
The se  co nc erns  w ill  be  pl ac ed  in  an  ex ce pt io na lly us ef ul an d det ai le d co nt ex t, 
an al yz in g m od em  di ve rs io n pra ct ic e in  th e  ad u lt  cr im in al  proc es s again st  th e  
ba ck gr ou nd  of  d is cr eti onary  te ch ni qu es  tr ad it io nall y  em ploy ed  by la w  en fo rc e
m en t officials, in  a m ajo r st udy  by Ray mon d T. N im m er  soo n to  be  pu bl ishe d 
by th e  A mer ican  B ar Found at io n.  Mr. N im m er ’s tw o year ex am in at io n A lt ern a
ti ve  For m s of Pro se cu tio n •. A n  Ove rv iew of D iver sion  fr om  th e Criminal  Just ic e 
Pr oc ess observe s a t pa ge  2 o f h is  January , 1974 m a n u sc ri p t:

“ .Most dive rs ion pr oc ee ds  w itho ut st udie s of im pa ct , ev en  of  qu es tion ab le  
m et ho do logy ; it s su ccess re m ai ns la rg el y a m a tt e r to  be ju dged  im pre ss io nis ti 
ca lly .

“To an yo ne  wh o ap pro ac hes  th e topi c w it hou t pr ec on ce ived  en th usi as m  fo r 
dive rs ion,  it  is  im m ed ia te ly  ob vio us  th a t be fo re  pr om ot in g ex pa nd ed  usage, it  is  
ne ce ss ar y to mak e an  as se ss m en t of  w hat  has  oc cu rred  and is  now occ ur ring  
under  t he  h ea ding  o f di ver si on. ”

>  O th er  as se ss m en ts  of  p re tr ia l di ve rs ion are  now under way , an d th e avail ab il 
it y  of  st il l fu rt h e r re se ar ch  will  no do ub t p ro li fe ra te  in  tli e m on th s ah ea d as  
LE VA an d ot he r go ve rn m en ta l an d p ri vate  i n st it u ti ons pl ac e he ight en ed  e m ph as is  
on  th e  ne ed  fo r qu al ity  ev al uations of  cr im in al  ju st ic e  sy stem  re fo rm s.  On e st il l

R inco mplete pr oj ec t shou ld  be of part ic u la r fu tu re  in te re st  to th e  Co ng res s, sin ce
it  co nc erns  th e Amer ican  B a r Assoc ia tio n which  has  been in th e fr on t ra nks of 
di ve rs io n pr op on en ts  in  re ce nt  y ea rs .

The  Assoc ia tio n’s in te re st  has been m an if es t th ro ug h th e wor k of  a t le as t th re e  
of  it s su bs id ia ri es . In  March  1970. th e la ndm ar k ABA Pro je ct on S ta ndard s fo r 
C rim in al  Ju st ic e  urge d pro se cu to rs  an d de fe ns e a tt o rn eys to  ex pl or e ea rl y  d iv er
sio n. See th e Sta nd ar ds R el ating  to Th e Pr os ec ut ion Fun ct io n an d Th e D ef en se  
Fun ct io n I Pr os ec ut ion S ta ndard  3.8. Defen se  S ta ndard  6. 1) . The  S ta ndard s wer e 
ap pr ov ed  by  th e ABA  Hou se  of  Deleg ates  in Feb ru ary  1971. Sho rt ly  th ere aft er,  
th e  ABA es ta bl ishe d a fa rs ig h te d  Co mm iss ion  on Cor re ct io na l Facil it ie s an d 
Se rv ices  under  th e ch air m ansh ip  of  for m er  Gov erno r, no w C hi ef  J ust ic e.  R ic har d  
J.  H ug he s of  New Je rs ey . It s  c h a rt e r was  to  purs ue co rr ec tional  re fo rm  an d of 
fe nde r tr eatm ent opport unit ie s th ro ugh ou t th e  U ni te d S ta te s.  The  Co mmiss ion's  
st ro ng in te re st  in di ve rs io n in  tu rn  led to  th e  cr ea tion  in  M arch  1973 of  an

♦N ew man . Cor reet ions  a t th e F u tu re : Sa me Par ad ox es  in  D ev el op m en t,  In Co lle cte d P a 
pe rs . In s ti tu te  on “C or re et io ns  in C on te x t:  Th e C rim in al  Ju s ti ce  Sy stem  an d th e Cor re ct iv e F uncti on” (U.  of Wisc on sin , 19 72 ).
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AHA N at io na l P re tr ia l In te rv en ti on  Sen dee  Cen ter, under a $150  000  g ra n t fro m 
ti ie  U.S.  D ep art m ent of  La bo r. The  C en te r’s st at ed  pu rp os e is to st im ula te  th e 
es ta bli sh m en t of  p re tr ia l di ve rs io n o r in te rv en tion alt e rn ati ves to  cr im in al  ad 
ju di ca tion . On e mon th  ea rl ie r,  in F ebru ary  1073. th e  ABA Hou se  of Deleg ates  
ov er whe lm ingl y en do rsed , in co nc ep t, an  ea rl ie r ve rs ion of  S. 70S. on th e rec om 
m en da tion  o f it s Crim inal  Ju st ic e  Se cti on .

In  mid-197 3. in  th e wak e of  al l th re e  Amer ican  B ar Assoc ia tio n in it ia tives , 
an d su bs eq ue nt  to th e co mpleti on  of Sen at or B ur di ck 's  H ear in gs on S. 70S. con
ce rn  ov er  th e  qu al ity  of  pr og ra m  ev al uations ge ne ra lly led  th e N at io nal  Scienc e 
Found at io n to  aw ard  a nu m be r of  im port an t new re se ar ch  gra n ts . On e of  th es e 
was  a su bst an ti a l g ra n t to Gov erno r Hug he s' ABA  Co mm iss ion  on Cor re ct io na l 
Facil it ie s an d Se rv ices  to st udy th e E val uat io n o f Re sear ch  on P re tr ia l Dive rs ion.  
A p re li m in ary  ve rs ion of th is  im port an t as se ss m en t ef fo rt  is cu rr en tl y  in d ra ft  
fo rm , bu t re m ai ns to  be comp let ed . I do  no t kn ow «w he th er  th e  a BA  has  sh ar ed  
w ith  th e Su bc om m itt ee  a ny  pre li m in ar y  fin din gs  fro m th e ev al uation  of dive rs ion 
pr og ra m  ev al ua tio ns , or  w het her  it s work is co ns id ered  too  te n ta ti v e  a t th is  
sta ge . B ut I wo uld  be su rp ri se d if  e it her th e  ABA  or th e Hou se  of  R ep re se nta 
tive s wou ld  a t th is  tim e pr es s fo r en ac tm en t of  le gi sl at io n to  em bo dy  dive rs ion 
in  fe de ra l law  w ith out  w ai ti ng  fo r th e  re su lt s of  th a t im port an t st ud y,  an d fo r 
a co m pa riso n of  it s ev en tu al  fin ding s w ith o th er re se ar ch  ef fo rts , su ch  as  thos e 
to  w hich  I ha ve  p reviou sly  re fe rr ed .

Thi s re ce nt  an d ongo ing  re se ar ch  on  di ve rs io n const it u te s bu t th e  la te s t st ag e 
in  an  ev olu tion ar y proc es s of p re tr ia l ju st ic e  re fo rm , wh ose ou tcom e re m ai ns in  
do ub t. D iver sion  has  grow n from  a lo ng -s ta nd in g but in fo rm al  an d low-v is ib ili ty  
d is cr et io nar y  pra ct ic e of  pr os ec ut or s an d ju ven ile co u rt s ; to a w idely- en do rsed  
th eo ry  an d fo rm al  re fo rm  co ncep t be ginn in g in  19G7: to  th e su bje ct  of  a wi de  
vari e ty  of  e xp er im en ta l pro je ct s and  se lf -r ep or ts  in  th e e ar ly  197 0's  ; to  th e ta rg et 
of  in te ns iv e an d cr it ic al  re se ar ch  in  th e  p a s t y ear or tw o.

As th is  re se ar ch  goes on.  th re e pre li m in ary  fin ding s see m appro pri a te , on the 
ba si s of  kn ow n st ud ie s:  F ir st , se ve ra l th oughtf u l,  de ta ch ed  an d det ai le d  in qu ir ie s 
in to  di ve rs io n pi lo t pr oj ec ts  in ac tion  ra is e  so be rin g do ub ts  ab out on e or  mo re 
as pe ct s of  th e  th eo ry , th e im pl ic at io ns , th e  im pl em en ta tion , or  th e  ad eq ua cy  of 
re se ar ch  in to  th e  claimed  ad van ta ges of dive rs ion.  Sec ond , no re se ar ch  to  dat e 
ju st if ie s th e  co nc lusio n th a t p re tr ia l di ve rs io n sh ou ld  be ab an do ne d.  And th ir d, 
in  ligh t of  th e man y ope n qu es tion s,  no ev iden ce  curr en tly  ju st if ie s co nv er tin g 
p re tr ia l di ve rs io n from  it s  st a tu s  as a us ef ul  ex pe rim en t to  a lon g te rm , pe rh ap s 
pe rm an en t,  co mpo ne nt  of a cr im in al  ju st ic e  sys tem .

On th e  co ntr ary , be fo re  le g is la tu re s ac t.  pr ud en ce  su gg es ts  th a t th e  bu rd en  
of  pr oo f ou gh t to  sh if t ba ck  to  d iv er si on' s ad vo ca te s to ad dre ss  in det ai l th e ha rd  
qu es tion s which  neit her th e ea rl y  en th usi as m , th e in ad eq uat e ev al uat io ns,  no r 
th e  c u rr en t rh et or ic , lia s succee de d in an sw er in g.

3. Pro se cu to rial  contr ol?
The  ba la nc e of  th is  st at em en t wi ll to uc h on ju s t a few of th e el em en ts  of  d iv er 

sio n pro gr am s or  legi sl at io n to  which  fu r th e r th ought or  ex pe ri m en ta tion  ou gh t 
to  be given.

Both hi ll s now be fo re  th e Su bc om m it tee give  v ir tu a ll y  to ta l co ntro l to  the 
pr ose cu to r ov er  entr y  in to  a p re tr ia l di ve rs io n pr og ra m . Se cti on  3 (1 ) of S. 798 
pr ov id es  th a t a def en da nt is to  he  el ig ib le  only if  “rec om men de d fo r part ic ip a
tio n . . . by th e at to rn ey  fo r th e gov er nm en t.” A ju dic ia l officer wil l he ab le  to  
re je ct  an  el ig ib le  def en da nt , hu t he  wi ll no t be au th ori ze d to adm it  a pe rson  over 
th e  o bj ec tion  o f th e U ni te d S ta te s A tto rn ey .

S. 798  w ou ld  a ls o ac co rd  t he  p ro se cu to r c on tro l ov er  te rm in ation  of  a def en dan t's  
part ic ip a ti on  in  a di ve rs ion pr og ra m. E xp ul si on  of  t he ac cu sed m us t be or de red by 
a fe der al  co urt  under  se ct ion 7 (b ) “ if  th e  at to rn ey  fo r th e Gov ernm en t find s 
su ch  in div id ual  is no t fu lfi lli ng  hi s ob liga tion s under  th e plan  ap plica bl e to him.” 
No st an d a rd s a re  sp ec ifi ed ; no ev id en ti ary  sh ow ing ne ed  be m ad e;  th e  pros ec u
to r’s d ec is ion is  to  be final.

II. R.  9007  d if fe rs  i n th e la tt e r re sp ec t. T i ke  S. 798, it  mak es  “ reco mmen da tio n of 
the a tt o rn ey  fo r th e Gov ernm en t” (S ec tion  3171 (a ))  a p re re quis it e to  judi ci al  
pl ac em en t of  th e  accu sed in a p re tr ia l di ve rs io n pr og ra m . B ut un like S. 798. it  
plac es  an y de cision  as  to  te rm in ati on  of  p ro gra m  part ic ip ati on  w ithi n th e  co ur t's  
di sc re tion .

The  Hou se  ve rs ion see ms  cl ea rly su peri or in  th e l a tt e r  re sp ec t. B u t on an  iss ue  
which  re m ai ns high ly  co nt ro ve rs ia l and of  g re at im po rtan ce , bo th  bi lls seem to  
me  to  di sp la y un du e de fe re nc e to th e  D ep ar tm en t of  Ju st ic e  in  au th ori zi ng it s 
a tt o rn eys to  d ic ta te  to fe der al  ju dges  whe n they  may . an d whe n th ey  ma y not, 
ad m it  a defe ndan t to a fo rm al  p re tr ia l pr og ra m  auth ori ze d by st a tu te .
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The Senate Report, reflecting the  strong views of the Jus tice Depar tment and 
other prosecutors, equates  prosecutorial control over diversion to “the  d iscretion 
which prosecuting attorn eys have  historically  had to bring, prosecute and  dis 
miss criminal charges.” S. Rep. 93-417, page 13. The  Senate Jud iciary  Commit
tee saw divers ion as  "merely anoth er tool in the  h and s of the prosecutor" (p. 9),  
and  noted that  “Str ipped of tit le  and form al trap pings, diversion has  been pra c
ticed in  the  crim inal jus tice system f or y ears” (p. 5 ).

Histo rical  precedents , in large part,  suppor t the  Senate’s description of tiie 
power  of prosecutors. But  the has ty leap  to the  conclusion  that  diversion would 
give prosecutors “merely ano the r tool,” and the  impl ication that  “tit les  and  for-

£  mal trappings” are of negligible significance, war rant  very close exam inat ion.
"  A strong argument  can be made for  the  propos ition  that  a statute vest ing tot al

control in a prosecutor over a citi zen ’s ent itlement to the benefits of a formal, 
funded program in the  judic ial  process would be unwise as  a ma tte r of policy and 
vulnerable to serio us challenge as a mat ter of constitutio nal  law. From a var iety

4.  of sources emerge suggestions th at  the  minimum ingredie nts for  an accep table
diversion p rogram shou ld include th e fol lowing : (1) published standard s to guide 
the  exercise  of discre tion by individual prosecutors as to defend ants’ entry, pro
gram requirements,  and  exit from divers ion ; (2) par tic ipa tion in the  formula
tion of such sta nd ards  by prosecu tors, defense a ttorney s, correc tions officials and  
judges ; and  (3) jud ici al review of ent ry and ex it procedures  to require  a prose
cutor’s wr itte n reasons  for  not diverting an eligible defendant, and to gua rd 
again st arbi tra ry  decisions in the  da ily adminis tra tion of program standa rds . All 
thre e requ irements  ar e suggested by Standard  2.2, Procedure for  Diversion Pro 
grams,  in Courls  (Na tion al Advisory Commission on Criminal Jus tice Sta nda rds  
and Goals, 1973) a document often  invoked by proponents of diversion legi sla
tion. None of these  elements is mandato rily  inco rporated  in S. 798 or II.R. 9007, 
and it seems curious th at  so few witnesses have called  att ent ion  the omissions 
or recommended th at  th ey be remedied.

Perhap s even more fundam enta l, the  Congress should  examine with gre at care 
the  question whethe r formal pre tria l diversion prog rams are  not much more akin 
to the  sentencing powers and procedures  of judg es tha n to the tradit ion al role 
of prosecutors : i.e. to judicia l decisions prescrib ing controls over f uture conduct , 
ra ther  than to prosecutorial decisions rega rding whether to charge a person  with 
a criminal offense, or to prosecute or nolle a case af te r the charge or indictment 
has  been filed. Diversion  must be recognized for  the  many essential  respects  in 
which it constitutes  a pret ria l sentence . A person  (1) is a rrested for  a crime, (2) 
elects not to contest  the  charge,  (3) submits to official supervision  and control 
over his conduct, and  (4) is subject to futur e invocation  of criminal charges or 
sanctions  if he fai ls to comply. At lea st two labe ls often  attached to diversion  
candidly acknowledged the  sim ilarity  to sen tencing: pretr ial  probation,  and pre
prosecution  proba tion.

It  might be argued  th at  the increas ing and app arently success ful use of in
formal divers ion in the  fede ral system, usua lly ref erred to as the  Brooklyn plan,  
represents a preceden t for  forma l statutory author ization . The argu men t car rie s 
weight, but it by no mean s seals the  case  f or federa l legislat ion. Info rmal diver
sion is an inte rmediate  step  between the  prosecutor’s tradit ion al charging and 
nolle process (“yes, we will prosecute,” or “no, we will drop charges” ), on one 
hand, and the  more complex form al diversion and  sentencing processes on the 
other . It  nevertheless raises  many of the same ques tions  a s forma l diversion. No 
eligib ility standard s or guide lines are  visible. Arbit rar y denials, if any, are  not 
reviewable. No federal  statute has  thu s fa r conferred on prosecutors  the total 
control envisioned  by S. 798. And the  con stitutiona l validity  of prosecutorial 
supremacy over pret ria l diversion has  not, to my knowledge, been adjudicated.  
Wh at has been done info rmally on a limited, low visibi lity basis has thus not been 
approved formally e ith er  by Congress or the  Supreme Court.

In determin ing whether to take that  important leap, llie Congress ought to 
closely cross-examine the  Departm ent of Jus tice on its  pas t and proposed sta nd 
ards  for  pretr ial  diversion,  and on its adam ant res istance  to judicial  control 
over a process so intima tely sim ilar to jud icial sentencing. In term s reminiscent 
of plea barg aining and  sentencing, the  Department for  more tha n a year  in
sisted upon def end ants’ “formal acknowledgment of wrongdoing, such as a plea 
of gui lty” as a prere quisit e to diversion program ent ry (S. Rep. 93-417. p. 16). 
The Department finally  settl ed for  the  current provision of S. 798, Section 2, 
which limi ts the  bill “to persons accused of crime who accept respo nsib ility  for 
their  behav ior and admi t the need for  such ass ista nce .” See also Sta ndard  2.1, 
General Cri teri a for  Divers ion, in Courts, pp. 32-33 (St andards and Goals Com
mission, 1973).



The  sm al ln es s of  th is  co ncessio n w as  hi gh ligh te d by th e D epart m ent’s s ta te 
m en t to  th e  Sen at e Co mmitt ee  “t h a t th e  hi ll now  give s th e U.S . A tto rn ey  com 
pl et e d is cr et io n w ith  re sp ec t to  al l ph as es  of  th e di ve rs io n pro gr am .” S. Rep . 
93-417 , p. 16. T hat st at em en t seem s to he a ge nt le  wa y of in fo rm in g th e Con 
gr es s and th e co urt s th a t di ve rs io n will  he  as  na rr ow ly  or  bro ad ly  defin ed an d 
ap pl ied as th e  D ep ar tm en t of  Ju s ti c e  un il a te ra ll y  de si re s,  an d th a t th e  leg al 
an d fina nc ia l co nt ro l ve sted  in  th e  A tto rn ey  Gen eral  by S. 798 a re  co ns idered  
suf fic ien t to guara n te e  t he D epar tm en t a do m in an t ro le  o ve r th e fu tu re  o f p re tr ia l 
dive rs ion.

The  dan ge rs  wh ich  lu rk  in  th a t ki nd  of  de lega tio n of di ve rs io n co nt ro l are  not 
hard  to  im ag ine.  Tw o co -d ef en da nt s m ig ht me et all  appar en t el ig ib il ity st andard s 
only to ha ve  th e pro se cu to r d iv ert  one an d pr os ec ut e th e oth er , w ithout st a te d  
reas on s, an d su bj ec t to no  ju d ic ia l revi ew . A def en dan t wh o is d iv er te d  ma y he 
a rb it ra ri ly  te rm in at ed  from  th e pr og ra m , pros ec uted  more hars h ly  th an  if he  
ha d no t en te re d  th e pr og ra m  a t al l, and—i f co nv ict ed —gi ven no cr ed it  again st  
se nt en ce  fo r tim e sp en t under  div er sion  pr og ra m  co nt ro l. If  ac kn ow ledg m en ts  of  
“re sp on sibi li ty  fo r th e ir  beh av io r” a re  pr ec on di tio ns —a s in S. 798—f or de 
fe ndant entr y  in to  dive rs ion,  a f a i r  tr ia l fo r pe rson s su bs eq ue nt ly  ex pe lle d from  
a pr og ra m  may  become  mo re  di ffi cu lt th e  sa lu ta ry  in ad m is sibi li ty -o f- st at em en ts  
pr ov is io ns  o f Secti on  6 (b ) of  S. 798. A fa ir  t ri a l may  s im ilar ly  b e r en der ed  d iff icu lt 
whe n pr e- di ve rs io n in ve st ig at io n re port s an d reco mmen da tio ns , which  in  man y 
re sp ec ts  wi ll resemb le pr es en te nc e re po rt s,  a re  m ad e av ai la ble  to  pr os ec ut or s 
contr ar y  to  th e  pol icy  which  under li es  Rul e 3 2 (c )(1 ) of th e  Fed er al  Rules  of  
Crim in al  P ro ced u re :

. The  re por t sh al l no t he  su bm it te d  to  th e co urt  or  it s co nt en ts  di sc los ed  
to  an yo ne  un less  th e defe ndan t has pl ea de d gu il ty  or  has  been  fo un d gu il ty .”

Tn li gh t of  prob lem s such  as  th es e,  p re tr ia l di ve rs io n und er  th e  pr os ec ut or 's 
co nt ro l may  ev en tual ly  le ad  to di ve rs io n barg ai nin g th a t will  be more trou ble 
som e th an  pl ea  ba rg ai ni ng , which  it se lf  is  under in cr ea si ng  tire. A pl ea  bar gai n 
a t le ast  re su lt s in  an  ag re em en t to te rm in ate  th e  pr os ec ut io n an d leav e th e se n
tenc e up  to  th e co ur t. I t is a tr ansa cti on  which  se tt le s th e cr im in al  ch arge s, an d 
ac kn ow ledg es  th a t th e  ju dg e will  m ak e th e de cision  on di sp os iti on . A dive rs ion 
ba rg ai n,  on th e  oth er  ha nd , w it hou t pl ea  or tr ia l,  in  a  se ns e co nf er s bo th th e 
pr os ec ut io n an d se nt en cing  fu nct io ns on th e p ro se cu to r:  it  en ab le s him  to de lay  
pr os ec ut ion,  to  im pose  a p re tr ia l se nt en ce  on an  un co nv ic ted pe rson , an d to  re 
ta in  di sc re tion  as  to la te r te rm in ati on  of  th e pr os ec ut io n de pe nd in g on w het he r 
he is sa tisf ie d w ith  th e m an ner  in  which  th e p re tr ia l se nt en ce  w as  ser ved.

W hi le  pr os ec ut or ia l co nt ro l ove r p re tr ia l di ve rs ion is  un w ise,  th e  convers e—  
s ta tu to ry  su bo rd in at io n of  th e  p ro se cu to r’s ro le—w ou ld al so  ra is e  ve ry  tr ou bl e
som e qu es tio ns . Uni ted S ta te s  v. Cox, 342 F. 2d  167 (5 th  Ci r. 19 65 ), ce rt . den . 85 
S.C t. 1767 (196 7) , mak es  it  fa ir ly  c le a r th a t a co urt  ord in ar ily  may  neit her com
pel  th e  U ni ted S ta te s A ttor ne y to  pr os ec ut e,  no r re fr a in  fr om  pr os ec ut ing,  a 
de fe nd an t.  Co mpu lso ry  di ve rs io n mig ht, well  ru n  af ou l of  th a t de cis ion.  If , fo r 
ex am ple,  la w  en fo rc em en t off icials  be lie ve  th a t a pe rs on ’s a lle ge d cr im e an d pri or 
cr im in al  re co rd  a re  se rio us , an d th a t tr ia l an d co nv ict ion a re  es se nt ia l to  va lid 
pu rp os es  of  cr im in al  law , a pro gra m  which  th w art s thos e pu rp os es  by pre ven t
ing  pr os ec ut io n cou ld ea si ly  be view ed  as  co n tr ary  to  th e pu bl ic  in te re st . If , on 
Ih e o th er ha nd , th e arr est ed  pe rs on  ap pea rs  to  th e Uni ted S ta te s A tto rn ey  to re p
re se nt  bo th  a se riou s ca se  fo r pr os ec ut io n,  an d a ca se  ho ld ing a su bst an ti a l like li
hood of  succ es s if  di ve rted , th e  pro se cu to r' s di lemma may  be  dif fic ul t in de ed : 
Sh ou ld  he  de lay th e cas e, tr y  di ve rs io n,  an d ri sk  losin g ev ide nc e, w itn es se s an d a 
co nv ic tio n if  di ve rs ion fa il s?  O r sh ou ld  he  oppos e dive rs ion,  proc ee d w ith  a per 
ha ps le ng th v pr os ec ut ion,  and th er eb y ri sk  losing  a tim ely opport unity  to  de liv er  
us ef ul  se rv ices ?

One po ss ib le  re so lu tion  which  th e  Su bc om mitt ee  m ig ht  co ns id er  wo uld  be 
le gis la tion of fe rin g go ve rn m en t pro se cu to rs  a se ries  of  choic es.  The  off er mig ht  
be te nde re d to  th e D ep ar tm en t of Ju st ic e  as an  enti ty , or to  th e U ni ted Sta te s 
A tto rn ey  in  ea ch  fe der al  d is tr ic t.

F ir st , th e  pr os ec utor , re ta in in g  his  tr ad it io na l po wer  to  pr os ec ut e or nolle , 
co uld el ec t no t to  ex er ci se  a ne w g ra n t of  st a tu to ry  au th o ri ty  to a tt ach  pre tr ia l 
co nd it io ns  to  n on pros ec ut ion,  i.e.  he  could choose to ve to  e st ab li sh m en t of  a  div er 
sio n pr og ra m  an d d is tr ic t ac ce pt an ce  of  fu nds appro pri at ed  fo r it s op er at ion.  
Second, he  could  elec t to  ac ce pt  p re tr ia l d iv er si onar y au th ori ty , bu t wo uld  be 
per m it te d  to  do so on ly  up on  ag re ei ng to  be  bo un d by pu bl ishe d ru le s spec ify ing 
th e  ca te go ries  of  def en da nt s en ti tl ed  to  dive rs ion,  th e  ci rc um st an ce s an d co nd i
tion s of  en tr v  an d ex it , an d th e para m ete rs  of  such  pr og ra m s.  T hird, th e ru le s 
go ve rn in g di ve rs ion could  become  effecti ve  on ly if  ap pr ov ed  (o r mo dif ied ) by a



Bo ard composed, as  in T itl e II  of S. 754, of the prosecu tor , the Un ited St ates  
Dist ric t Court, the Fe de ra l Pu bl ic Defen der and a re pr es en ta tiv e of the  d is tr ic t's  
def ens e bar,3 the  ch ief  prob at ion officer an d com munity represen ta tiv es . Fo ur th , 
en try int o divers ion  p rogram s, an d sub seq uen t d ecis ions as  to mod ifica tion , te rm i
na tio n or  dismis sal , would  al l he made by jud ge s or  ot he r judicial  ofiicers, af te r 
con sid ering the  ap pl icat ions  of de fendants,  the rec om me ndations of pro sec uto rs,  
an d pe rti ne nt  in fo rm at ion offe red by othe r pa rt ic ip an ts  in the  div ersio na ry  
process.

Such  a sys tem  would  no t impose pr et ri al  div ers ion  on an y prosecuto r’s office, 
bu t would place ul tim at e cont ro l ove r prosecuto r-endors ed program s in the  ju di
cia ry . I t would invo lve th e de fend an t or  hi s law ye r in the es tab lis hm en t of 
di st ri ct  pro gra ms  as  wel l as  in access to the m in ind iv idua l cases, the reb y 
at tem pt ing to ensu re eq ua lit y an d vis ibi lity in the ad m in is trat io n of dive rsi on ary 
au th or ity . I t wou ld enab le th e Dep ar tm en t of Justi ce , or  it s represen tat ive s, to 
de ter mi ne  whe ther  th e ben efi ts of a flexible bu t rev iew able pr et ri al  disposit ion  
sys tem  outw eighed , or  w ere  o verba lan ced by, th e loss  of  con tro l ove r d ecis ions  not 
to pro sec ute  in si tu at io ns  me eting  agree d upon dive rsi on ary guidel ines.

My own hun ch is th a t div ers ion  pr io r to tr ia l is no t essent ia l to helping 
offe nders or accuse d pe rso ns , an d th at if  prosec utor ial  contr ol is th e price to be 
pai d, it  would be pr ef er ab le  to aba ndon pr et ri al  div ers ion  in its  presen t form s. 
An al te rn at iv e in such  ci rcum sta nces  migh t be to rec ogn ize  th at cons tru cti ve  
aid to de fend an ts aw ai ting  tr ia l can  he offered on a vo luntar y bas is with ou t 
aff ect ing  the  tim ing  of a tr ia l or  a p le a ; th at  gu ilty pleas or  ack now ledgem ents 
by de fend an ts of perso na l involvement  sho uld  be pr oh ibi ted  as  conditio ns of 
el ig ib il ity; th at no rea son ex is ts in law  or  policy  fo r offe ring ric he r oppor 
tu ni ties  un der the label of  pr et rial  div ers ion  th an  will be av ai lable a t the  
post -convictio n probati on  st ag e;  and lh a t all  such op tions  should  be equ ally 
avai lable to de fend an ts whe ther  they ple ad  inn ocent  or  gu ilty , and whe the r 
the y u ltimate ly go to  t ri a l or  elect to forego tr ia l.

Program ausp ices
H.R . 9007 desig na tes  th e Un ited St ates  Prob at ion Service as  the  div ers ion  

prog ram opera tor . S. 798 desig na tes  th e At tor ney General, bu t wou ld pe rm it 
th e Dep ar tm en t—in co ns ul ta tio n wi th each Un ited St ates  di st rict  co ur t—ei th er  
to op erate  the  pro gram  it se lf  in a d is tr ic t or to co nt ra ct  fo r oth ers to do so. 
Re aso nable  argu men ts can be ma de fo r favo rin g ei th er  agency,  bu t th e sam e 
can  be sa id of argu men ts in opposit ion.  The evid ence to da te  provides an  inad e
qu at e foundatio n on which  to ma ke a fede ra l st at uto ry  com mitment  to eit he r, 
or  to any  of sev era l othe r at tr ac ti ve possibili ties . Th e rec ord  before  the Sena te 
Ju di ci ar y Com mit tee  clea rly  sug gests  th a t th e fu ll rang e of div ers ion  ad min
is tr at io n pos sib ilit ies  wa s no t .adequately explore d, an d th a t the implicat ion s 
of se ttl ing on a sin gle  spo nsor—Ju st ice De partm ent, Pr ob at ion Serv ice, or 
oth erwi se—at th is  time  no t been  full y can vas sed .

The De pa rtm en t of Ju st ic e may be a logical choice if  one ma kes  a numb er 
of  as su mpt ions : e.g., th a t pros ec utor ia l contr ol over div ers ion  sho uld  be im
mu tab ly es tab lished by st a tu te ; th a t the com munity  corre cti ons ex pe rti se  of 
th e Bu reau  of Pr ison s ma kes it  an  ap pr op riat e Ju st ice Dep ar tm en t supe rviso r 
of divers ion , and th at th e Dep ar tm en t would  select  th e Bu reau  of Pr iso ns  
ra th er  than  the  Cr imina l Div ision as  it s desig nee; and lh at the ad m in ist ra tio n 
of a De pa rtm en t-run  div ersio n pro gra m wou ld no t be subo rdina ted  to its  
prosecuto ria l fun ction . Su bo rd inati on  to prosecuto ria l pr es su re s mig ht,  fo r 
example, induce  the div ersio n sta ff to lim it it s rec om me ndations to the most 
minor  ca se s; or  migh t cond ition  div ers ion  on sub tle  th re ats  to deny  ple a bar 
ga ining  conc essions,  or  to prosecute  an d seek  a ma xim um  sentenc e, sho uld  the 
de fe nd an t elect to co ntes t the charges ag ai ns t him  inste ad  of agree ing  to 
div ers ion . None of the se ill us trat io ns  is int en ded to sug gest th at th e D ep ar t
men t wou ld in fa ct  misus e du al  control ove r the prosec utor ial  fun ction  and th e 
div ers ion  fun ctio n. Such  an  ar rang em en t would, how eve r, be open to misuse an d 
no th ing in t he  legis lat ion  would seem to pre clu de it.

In  th is  conn ection, th e Subco mm ittee migh t take  no te th at the div ers ion  
pro gram  in Fl in t, Mic higan,  es tab lished in 19G5 by Ro be rt F. Leo nard.  Pr os e
cu tin g At tor ney fo r Gen esse e County,  was tr an sf er re d fro m prosecuto ria l con 
trol  to become “a se pa ra te  an d di st in ct  func tio n of Count y ma nageme nt. ” The

5 S. 798 str an ge ly  om its  In Sec tion  8 (a ),  any me ntion of the publi c def end er in the  mem
be rsh ip of a di st ri ct ’s diver sion program  advisory  com mit tee , even tho ugh the Chief Judg e 
and the United  St ates  A tto rney  ar e req uired m embers.



re so lu tion se t fo rt h in Sen at e H ea rings on S. 798, M arch  27, 1973, a t pa ge  507, 
pr ov id es  in p a rt  a s fo llo ws  :

“ W he reas , it  has  been de em ed  ad vi sa be  th a t th e  C it iz en s Pro ba tion  A uth ori ty  
be divo rced  fro m th e d ir ec tion  an d co nt ro l of  th e Pro se cu ting A ttorn ey ’s office 
and pla ce d un de r th e d ir ect ju ri sd ic ti on  of  th e  Cou rt Affai rs  Com m itt ee : Now , 
th er ef ore , be it
“Resolve d,  T hat th is  B oa rd  of  Sup er vi so rs  au th or iz e th e es ta bl is hm en t of  th e 

C it iz en s Pro ba tion  A uth ori ty  as  a ne w dep art m ent of  th e Co un ty,  an d d ir ec ts  
th a t th is  dep ar tm en t be pl ac ed  under  th e ju ri sd ic ti on  of  th e Cou rt Affai rs  
Com m itt ee .”
Thi s tr a n sfe r ap pare n tl y  took  plac e in  1968 a t  th e  re ques t of  Pro se cu to r 
Leo na rd . Hea ring s,  pa ge  444.

Pro bat io n co nt ro l ov er  div er si on  pro gr am  op er at io n of fers a so m ew ha t mor e 
a tt ra c ti v e  a lt e rn ati ve  be ca us e fe der al  pr ob at io n officers a re  ac cu sto med  to  su per 
vi sing  de fe ndan ts  in  th e  co mm un ity , ha ve  al re ady  deve lope d p re tr ia l su pe rv is io n 
ex pe rien ce  un de r th e Bro ok ly n pl an , an d m ig ht  more ea si ly  ex te nd  th e sa m e 
ra nge an d qu al ity  of  job and co un se lin g se rv ic es  to p re tr ia l and conv ict ed  per 
sons . T his  op tion, ho we ve r, po ses se riou s prob lems of  it s own. P re tr ia l pro ba tion  
te nd s to  b lu r im port an t d is tinct io ns be tw ee n ac cu se d an d conv ict ed  offen ders.  
Tt im po ses a ro le  confl ict  on pr ob at io n officers  in  a tt em pti ng  to  di st in gu ish be 
tw ee n pe rs on s pr es um ed  in no ce nt  an d pe rs on s foun d gui lty.  I t  ma y ru n afou l 
of  th e pol icy  of Rule 3 2 (c ) (1 ) , re gar din g no nd isclos ur e of  pr es en te nc e re port s 
p ri o r to  conv ict ion , re fe rr ed  to  pr ev io us ly . An d it  m ak es  it  dif ficult  to  includ e 
as st af f me mbers thos e ta le n te d  par ap ro fe ss io nal s,  in cl udin g ex-of fen de rs,  wh om  
earl y  dive rs ion pi lo t pro gra m s ha ve  iden tif ied as  high ly  us eful  team  me mbers,  
bu t who  do no t m ee t tr ad it io na l fe der al  p ro ba tion  s ervice  s ta ndard s.

In  ad di tion , th e  pr op on en ts  of  H.It . 9007 appear to  be  unaw are  of  th e po ss ible 
co nst itut io na l im pe dim en ts  iden tif ied by th e Hou se  Ju d ic ia ry  Com mitt ee  se ve ra l 
yea rs  ag o to pl ac ing p re tr ia l def en da nts  under  th e  su pe rv is io n of fe der al  pr o
ba tion  officers. In  Hou se  R ep ort  1541. 89 th Co ngres s, 2d Se ss ion,  re port in g f av or
ab ly  on S-1 357  wh ich  be ca me th e Bai l Refor m Ac t of 1900, th e Com mittee  st ru ck  
a pr ov is ion of  th e Sen at e pa ss ed  bi ll th a t wou ld ha ve  au th ori ze d such  re le as es  
p ri o r to  co nv ict ion . Th e R ep or t st a te d  a t pa ge  3 :

“Amen dm en t No. 4 e lim in at es  as one of  th e co nd iti on s up on  wh ich  a def en da nt  
may  be re leased  th e pl ac em en t of  th e in di vid ual  under  th e  su pe rv is io n of  a p ro 
ba tion  officer.  Sin ce th e pro bat io n  offic er is  an  ar m  of  th e co ur t, who. un der  
no rm al  ci rc um stan ce s, on ly  en te rs  in to  a ca se  a ft e r co nv ic tio n,  you r co mm itt ee  
is of  th e  op ini on  th a t in o rd er to  av oid an y po ss ib il ity th a t an y co nst itu tional  
ri gh t of  th e de fe nd an t be in va de d th is  prov is ion shou ld  be  de let ed . It  is obvio us  
th a t if  a pr ob at io n officer as su m es  th e  re sp on sibi lit y fo r a def en dan t w he re  a 
ca se  has no t ye t been  di sp os ed  of, he  wou ld ne ce ss ar ily  m ak e in qu iry co nc er ni ng  
th e  def en dan t.”

T her e are  cer ta in ly  o th er po ss ib le  choic es  fo r di ve rs io n pro gr am  adm in is tr a
tio n wh ich  w arr an t co nsi der at io n by th e Co ngres s. Pu bl ic  de fe nd er  offices a re  a 
vi ab le  a lt e rn ati ve  ac co rd in g to  th e  ex pe rien ce  of  th e Sea tt le  pu bl ic  de fend er . 
Phil lip II . Gi nsbe rg , wh o has te st if ied on beh al f of  th e  N at io na l Le ga l Ai d an d 
D ef en der  As socia tio n.

P ri va te  or ga ni za tio ns , su ch  as  th e M anhatt an  Cou rt Empl oy men t Pro je ct  an d 
P ro je ct  Cr os sroa ds , ha ve  es ta bl is he d no ta bl e re co rd s of  co nt ribu tion  to  th e 
cr im in al  proc ess un de r th e re sp ec tive  spo ns or sh ip s of  the Ve ra  In s ti tu te  o f J ust ic e  
en d th e  N at iona l Com mitt ee  fo r Chi ld re n an d Yo uth . The  Cou rt  Employ men t 
P ro je ct is co nt in ui ng  to day  a s  a non-p rofit co rp or at io n.  P ro je ct Cro ss ro ad s was  
ab so rb ed  se ve ra l ye ar s ag o in to  th e pr ob at io n dep art m ent of th e Sup er io r Cou rt 
in  W as hi ng to n,  D.C. It s  per fo rm an ce  sin ce  th en  ha s no t, to  my  know led ge , bee n 
th e  su bj ec t o f  ca re fu l re ex am in at io n  to  de te rm in e how th e ch an ge  in au sp ices  h as  
af fecte d pro je ct  g ro wth  an d re puta tion .

An  in de pe nd en t, co ur t- su pe rv ised  P re tr ia l Se rv ices  Agenc y, pa tt e rn ed  alon g 
th e  lin es  of T it le  IT of  S. 754, th e  prop osed  Sp eedy  T ri al Act  of 1973. now  pe nd 
in g in th e  Se na te,  of fers st il l ano th er high ly  pr om is in g te ch ni qu e fo r in te gra ti ng  
th e to ta li ty  of  p re tr ia l cri m in al  ju st ic e  fu nc tion s un der  a sin gle ad m in is tr a ti ve 
roof.

W ith  so man y fo rm ats  out st an din g, an d th e pro s an d cons  of  each  un de re v-  
am in ed  to  da te , th e w ises t choic e— if  an y legi sl at io n w er e to  be en ac ted a t th is  
tim e— mig ht  we ll be to  sp ur fle xibi lit y ra th e r th an  ce men t rigi di ty . T ak in g an  
in va lu ab le  les son from  it s C rim in al  Ju s ti ce  Ac t of  1964, th e  Co ng res s could  pl ac e 
fina nc ia l co nt ro l unde r th e co ur ts , auth ori ze  a wide ra nge of  p ro gr am  adm in is tr a-
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tion  op tio ns , an d le t a re p re se n ta ti ve  pr oc es s in  ea ch  d is tr ic t se lect  th e fo rm at 
it  th in ks  best.  An es se n ti a l el em en t of  th e  s ta tu te  wou ld  he a dut y to  re port  a n 
nu al ly  to  Co ng res s, th e  co urt s an d th e pu bl ic , so th a t an  in fo rm ed  co ns en su s, or  
a ra ng e of  issu es  ripe  fo r de cis ion , m ig ht  em erge  a nu m ber  of  years  hence, as 
in th e m an ne r curr en tl y  be ing evolv ed  by th e Sen at e Ju d ic ia ry  Com m itt ee  in  
S. 754.
5. S ti gm ati za ti on  a nd  C ri m in al  R ec or ds

An oft -s ta te d advan ta ge  of  p re tr ia l di ve rs io n is th a t it  sa ve s ac cu sed pe rs on s 
from  th e un ne ce ss ar y st ig m a of  a cr im in al  co nv ic tio n.  I t ca n th us fo re st a ll  th e  
pr ej ud ic e wh ich  so  oft en  fr u s tr a te s  ex -o ffen de rs  whe n they  re tu rn  to  th e co m
m un ity an d seek  e mpl oy men t.

W hile  th is  is  an  und en ia bly  im port an t goal,  th e  qu es tio n w het her  pre tr ia l 
di ve rs io n is e it her nec es sa ry  or  s uf fic ient  to  ac co mpl ish  it  in  more th an  a han dfu l 
of  ca ses de se rv es  ca re fu l a tt en ti on . A st ig m a ca n a tt a c h  in  m an y way s. I t may  
de rive  fro m th e fa c t of  a rr e s t,  ir re sp ec tive of  s ubs eq ue nt  di sp os it io n; or  f ro m th e 
fa c t of  convic tion; or fr om  th e ex is te nc e of  a cr im in al  re co rd  p ri o r to  th e a rr e s t 
which  bo ug ht  th e ac cu se d in to  a  ne w di ve rs io n pro gr am . I t  c an  eve n, as  in dic at ed  
below, ari se  from  th e re quir em en ts  an d ci rc um st an ce s of  di ve rs ion pro gr am s 
the mse lves .

Tli e cr im in al  pr oc es s ca n a tt em p t to  av oi d st ig m ati z in g a pe rso n,  o r to rem ov e 
a st igm a,  in  a vari e ty  of w ays;  th e po lic e may  de cl in e to  a rr e s t,  or  may  ta ke  th e 
pe rson  home  o r to a hosp ital , an d en te r no  a rr e s t on his  or  her re co rd . Th e pr os e
cu to r may  de cl in e to  pr os ec ut e,  or  no lle  a ch ar ge , and remov e th e a rr e s t reco rd . 
Di ffe ren t* st a tu te s  au th ori ze  era su re  or  ex pu ng em en t of cri m in al  re co rd s by 
va riou s me an s.

N ei th er  S. 798 nor H .R . 9007 ex pl ic it ly  au th ori zes era su re  or  ex pu ng em en t 
of  th e cr im in al  re co rd  of  a di ve rt ed  pe rson , so th a t th e  st ig m ati zation  ra ti onale , 
w hi le  la ud ab le  in  pu rp os e,  lack s fo llo w-th ro ug h in  th e  fe der al  legi sl at io n.  An d 
th er e is re as on  to  be lie ve  th a t th e  pro po ne nt s hav e not fu lly  th ought th ro ugh 
th e ir  own  i nt en tions in  th is  respec t.

F or one  th in g,  th e  term in olog y al l too  fr eq uentl y  em ploy ed  in re fe rr in g  to  th e 
cl ie nt s of  p re tr ia l di ve rs io n pr og ra m s is “off en de rs ” : e.g .

—P ro se cu to r Rob er t F. Le on ar d,  on beh al f of  th e  N at io nal  D is tr ic t A ttorn ey s 
Assoc ia tio n (S en . Re p.  93—417, pag e 12)  :

“ (B )y  so d iv ert in g  su ch  of fend er s th ey  av oid  th e in de lib le  st ig m a of 
‘cri m in al ’ or  ‘ex -con ’ . . . ”

—N at io na l Adv iso ry  Com miss ion on C rim in al  Ju s ti ce  S ta ndard s an d Go als , 
Cou rts  (197 3) , pa ge  28 :

“By ta k in g  th e of fe nd er  out  of  th e  cri m in al  ju st ic e  sy stem  be fo re  co nv ic
tio n, di ve rs io n im po ses no s tigm a of  co nv ict ion.  . . . ”

Thi s lang ua ge  is  no  acci den t or ov er sigh t. The  gu il t, or prob ab le  gu il t,  of  
di ve rt ed  de fe nda nts  is an  as su m ption s et fo rt h  in Se cti on  2 of  S. 798, a nd ca ndid ly  
ac kn ow ledg ed  by m an y pro po ne nt s : e.g.

—S ta ndard s an d Goa ls Co mm iss ion , Cou rt s (197 3) , pa ge  33 :
“D iver sion  of an  of fe nd er  as su m es  th a t som e a c t ju st if y in g  cr im in al  in te r

ve nt ion ha s oc cu rred . A ft er  th e fa cts  a re  c le ar or  th e def en dan t ad m it s hi s 
gu il t. In  si tu a ti ons w her e it  is no t c le a r th a t guil t co uld be es ta bli sh ed , ho w
ev er,  ca re  m us t be  ta ken  th a t di ve rs io n is no t invo ke d fo r in div id ual s wh o 
ha ve  c om m itt ed  no  c rim e. ”

—A ssoc ia te  D ep ut y A ttorn ey  G en er al  G ar y Baise , U.S . D ep ar tm en t of  Ju s ti ce  
(1 97 4):

“W hi le  we  hav e al w ay s reco gn ized  th e di ff icu lti es  in her en t in su ch  a 
re qu irem en t, we  feel  th a t su cc es sful  re hab il it a ti on  is pr ob le m at ic  fo r thos e 
in di vid ual s wh o m ain ta in  th e ir  inn oc en ce  or  wh o wish  to pl ea d no t guil ty  
. . . [W ]e  be lie ve  it  wou ld  be ad vi sa bl e to  re in fo rc e th is  w ith  a st a te m en t 
of  Co ng ress iona l in te n t th a t def en da nts  wh o a re  in si st en t up on  th e ir  in no 
cence wo uld no t be eli gibl e fo r pl ac em en t under a co mmun ity  su pe rv is io n 
pr og ra m .”

Th ese po si tion s are  tro ub leso m e and quite in co nsi st en t w ith  th e  obj ec tive  of  
av oi di ng  st ig m at iz at io n , fo r they  ad d up  to  a mo de l of  di ve rs io n th a t an no un ce s 
to  part ic ip ati ng  defe ndants  an d to  th e o uts id e wor ld  th a t on ly gu ilt y,  or  p ro ba bl y 
gu il ty , pe rson s pa rt ic ip a te  in  p re tr ia l di ve rs io n pr og ra m s.  I f  th e a rr e s t re co rd  
is  no t expu ng ed , an d th e  pe rs on 's pr og ra m  en ro llm en t is wi de ly kn ow n,  t h e  im pli 
ca tion  of guil t will  re m ai n  a n  i nd el ib le  p a rt  o f t he  r ec or d.  I f  the  ac cu se d has ne ve r 
been  a rr est ed  be fo re , th is  proc es s may  give  him en ou gh  of  a cri m in al  re co rd  to  
ta in t him in  m an y pl ac es , an d w ith m an y em pl oy ers. I f  on th e o th er hand  th e
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ac cu se d al re ady  ha d a p ri o r cr im in al  re co rd , it  ma y no t mak e m uc h di ffe renc e 
eit her way , fo r a st igm a ha s a lr ea dy a tt ached . In  e it her ev en t th e st ig m at iz at io n  
ra ti onale  seem s la rg ely ill us or y under th e  p ropo sed legi slat ion.

The re  a re  se ve ra l po ss ible re m ed ies th e Su bc om m itt ee  mig ht  ex am in e,  a t le as t 
som e of  which  I gath er Sen at or B urd ic k’s su bc om mitt ee  has  ch am pi on ed  fo r 
se ve ra l ye ar s.  The se  de al w ith  er as ure , ex pu ng em en t an d ot he r fo rm s of  a vo id in g 
or  remov ing st ig m at iz in g reco rd s. Su ch  pr op os al s wo uld  be co ns is te nt w ith  th e 
reco m m en da tio ns  fo r ov erco ming em pl oy m en t b arr ie rs  in  “P ro gra m s fo r Em ploy 
m en t,” a chap te r in  th e N at io nal  Adv iso ry  Co mm iss ion  on C rim in al  Ju st ic e  
S ta ndard s an d Go als  R ep or t en ti tl ed  C om m uni ty  Cr im e P re ve nt io n  (197 3) .

S ta tu te s or pr op os al s to per m it  e ra su re  of  a rr e s t re co rd s ha ve  bec ome fa ir ly  
comm on in  re ce nt  yea rs ; th os e dea ling  w ith  ex pu ng em en t of  co nv ic tio n reco rd s 
a re  ra re . Ye t sinc e bo th  ty pe s hav e pre ce de nt s an d a re  feas ib le , th ere  ma y be 
no th in g mag ic  i n th e u ti li zati on  o f p re tr ia l dive rs ion,  as  oppose d to  pos tcon vict ion 
pr ob at io n,  to  pl ac e th e def en da nt in  a  cr im in al  proc es s co mmun ity  pr og ra m  an d 
la te r ca nc el  th e  c ri m in al  r ec or d.

A pert in en t reco m men da tio n is fo un d in  th e ABA  Crim in al  Ju s ti ce  S ta ndard s 
P ro je ct  vo lum e on Pr ob at ion,  i n  S ta ndard  4 .3 :

“E ve ry  ju ri sd ic ti on  sh ou ld  hav e a metho d by which  th e  coll at er al  ef fects  of  a 
cr im in al  re co rd  ca n be av oide d or  m it ig ate d  fo llo wing th e su cc es sful  co mpleti on  
of a te rm  on pr ob at io n an d duri ng i ts  se rv ic e. ”
Th e fo rm s su ch  st a tu te s may  use fu lly  ta ke (a s we ll as  ci ta tions to  th em ) ar e 
il lu s tr a te d  a t pa ge s 55-56  of  the  s am e vo lume :

“Some , w ith th e co ns en t of  th e def en dan t,  def er  th e  fo rm al  ad ju d ic ati on  of 
gu il t th ro ugh th e  pe riod  of  pro ba tion  and dis ch ar ge  th e def en dan t fo llo wi ng  
su cc es sful  se rv ic e w ithout ev er  dec la ri ng  him  gu il ty . . . . O th er s perm it  th e w ith
dra w al  of a gu il ty  pl ea  an d a dis m is sa l of  th e ch ar ge s fo llo wing th e  su cc es sful  
se rv ice of  a ll  or  p a rt  of  a pro ba tion  te rm . . . . S ti ll ot her s spec ifi ca lly  pr ov id e in 
effect fo r an nulm en t of  th e co nv ic tio n fo llo wing th e  fu lf ill m en t of  th e  co nd iti on s 
of pr ob at io n pri o r to  o r a t it s  t e rm in ati on .”
Sim ilar  op tio ns  are  iden tif ied  in  th e  AB A S ta ndard s on Se nt en ci ng  A lt ern a ti ves 
an d Pr oc ed ures , a t pa ge s 6S-6 9 :

“S tron g su pport  ha s been ex pr es se d,  fo r ex am ple,  fo r th e po w er  to  plac e a 
co ns en tin g defe ndan t on  pro ba tion  a f te r  th e  det er m in at io n of  gu il t but p ri o r to  
th e fo rm al  en tr y  of  a ju dg m en t. The  pur po se  of such  a pr ov is ion wo uld be to 
off er th e po ss ib il ity up on  su cc es sful  co mplet ion of  p ro bat io n of av oi di ng  th e dis 
ab il it ie s which  a tt ach  to  a  fe lony  c on vi ct io n. ”

Th e Su bc om m itt ee  th er ef or e ou gh t to  co ns id er  w he th er  a m aj or pu rp os e of  p re 
tr ia l di ve rs io n ca nn ot be more sim ply an d econom ica lly  ac hiev ed  by ta k in g  a dvan 
ta ge  of th es e st a tu to ry  opp ort unit ie s to  av oid th e st ig m a of  a cri m in al  reco rd , 
coup led  w ith  th e  si m ul ta ne ou s opport unity  to ad d an d fu nd  em ploy men t, co un 
se lli ng  and  o th er di ve rs ion- type  pro gra m s fo r eli gibl e de fe nd an ts  as  p a rt  of th e 
pro ba tion  s ys tem  a ft e r  guil t has  be en  reso lved .
6. Co nc lus ion

T he  fe rm en t ov er  p re tr ia l di ve rs ion has  opened man y eyes to seem ingly new 
w ay s of  sim pl ifyi ng  th e cr im in al  pr oc es s an d a t th e same tim e re du ci ng  som e 
of  it s undes ir ab le  ef fects  on arr est ed  pe rson s.  Som e of  t he te ch ni qu es  be ing deve l
oped a re  high ly  pr om is in g;  ot he rs  a re  quit e pr ob le m at ical . Thi s am bi va lenc e is 
a fre qu en t, fe a tu re  of  re fo rm s.  W hat is  d is tu rb in g  is th e  exte nt to  whic h th e 
pr om ot io n of  p re tr ia l dive rs ion in th e  p ast  tw o ye ar s ha s been co nd uc ted in 
ev an ge lic al  tone s, as  if  a novel th eo ry  an d it s pi lo t adap ta tions ha ve  scored  to ta l 
successes , a re  fr ee  of  ble mi shes , an d ra is e  few fu nd am en ta l issu es  w or th  br in g
in g to  th e  a tt en ti on  of  t he Co ng res s. A mor e sobe r ap pr oa ch  is co un se lle d by som e 
of  th e les so ns  o f re ce nt  r ef or m s in var io us se ct or s o f s oc iet y,  i ll u st ra te d  i n cr im in al  
ju st ic e  by th e  ex te n t to  which  im pe rfec tio ns  in  p re tr ia l re le as e pro gra m s in  th e 
mid -1960’s le d to  pre ss ur es  fo r pre ven tive de te nt io n w ithin  a ve ry  few ye ar s.

Thi s st a te m en t fo r th e  Su bc om m itt ee ’s reco rd  ha s ex plor ed  on ly a few of th e 
is su es  an d a lt e rn ati ves th a t w a rr a n t fu r th e r stud y.  In  alm os t ev er y res pe ct,  
th es e issu es  em er ge  no t from  arm cha ir  th eo ri zi ng  fa r rem oved fro m th e tu rm oi l 
of  urb an  cr im in al  co ur ts , bu t from  th e  op er at io ns , ob se rv at io ns  an d at te m pts  
to  ve ri fy  th e  ac tu a l da ily pe rf orm an ce  an d ac hi ev em en ts  of  th e co urt  dive rs ion 
pro je ct s them se lves . Pr ob le m s su ch  as th es e a re  in tim at el y  re la te d  to  th e role 
of  t he  Co ng ress  i n sc ru tin iz in g t he  t he ory , th e  p ra ct ic ab il it y , th e cost,  th e  f ai rn es s 
an d th e l ik ely eff ec tiv en ess of  an y prop os ed  m ajo r re fo rm  in  th e ju dic ia l pro cess.

In  co nc lusion  it  m ig ht  be appro pri a te  to  re em ph as iz e or ad d ju s t a fe w  qu es 
ti ons:  Why  a re  S. 79S an d H.R . 9007  so of te n char ac te ri ze d  as  pr op os al s fo r
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“divers ion from  the criminal process” when their procedures, and  the ir impact 
on prosecutors , defense atto rneys, defendants, witnesses and judges, are  inser ted 
in the very midst of  the pre trial crim inal  process? By definition , every diverted 
defe ndant under these hills will be the subject of a  federal  charg e which has  not 
been dismissed, and which wi'ZZ be prosecuted , a fte r tri al delay, by the ful l panoply 
of the crim inal process, if their  atte mpted  diversion fails.  What this means is 
that  every fai lur e may become a double burden on the  f ede ral cour ts:  involving 
double dut ies by prosecutors, defen ders,  and judges and—if convicted—by proba
tion officers or ins titu tions charged  with responsibi lity to correct or rehabi lita te 
or o therwise help defendants.

If  Project  Crossroads, for example , counted 140 successes and 51 failu res  among 
its  dive rted  clients (Senate Report 93-417, page 7) doesn’t th at  mean that  the 
51 fai lures should have been counted twice in assessing  the burden on the  courts— 
through divers ion, then thro ugh  tri al , and  then  through  possible conviction and 
sentence? Did the  cost-benefit ana lyses take this added burden on the cour ts into 
account?

I  nless conservat ive cri ter ia become the  norm, and  confine diversion programs 
to a very few low-risk persons who migh t otherwise have their cases dismissed, 
will not the  extension of diversion programs to more troublesom e defendants , 
to those in high er risk  but stil l wor thwhile  categories,  mean many more failures, 
more double processing, and more duplication of pretr ial  and  post-convic tion 
service  prog rams? Will not pr et ria l diversion inev itably div ert  vita lly needed 
fund s from understaf fed prob ation offices which have  in the  pas t, and  will in 
the  future , be dealing with  the mass of convicted offenders—a group  more ser i
ously affecting the secu rity  of the  community and  more in need of ass istance  
and  supervision? Ought not decr iminaliza tion, and  diversion out  of the  criminal 
process, and  fund ing for  higher qua lity  probation  for  persons convicted  in the  
process, be much higher p rio rity  t arge ts of leg islat ive a ttenti on  than the inse rtion  
of a new midstream probation  prog ram, with  all its  due process impl icatio ns 
whenever accused persons are  denied admission or prematurely expelled, in wha t 
is alre ady  a very complex crim inal  process?

Without explorat ions  such as these , how can the  Congress legi timately decide 
th at  diversion inside the crim inal process  will cut  court caseloads and  achieve 
other desi rable purposes more fa irly and  economically than a simpler  system of 
speedy tria ls,  divers ion-type sentencing alt ern atives and the  expungement of 
criminal records?

o








		Superintendent of Documents
	2019-05-06T20:30:55-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




