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TITLE VI ENFORCEMENT IN MEDICARE
MEDICAID PROGRAMS

WEDNESDAY, SEPTEMBER 12, 1973

House oF REPRESENTATIVES,
Civin RicaTs axp ConsTITuTioNAL R16HTS SUBCOMMITTEE
oF Tie COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:05 a.m. in room
9996, Rayburn House Office Building, Hon. Don Edwards [chairman
of the subcommittee] presiding.

Present: Representatives Edwards, Wiggins, McClory, Waldie.
Drinan, and Rangel.

Also present : Alan A. Parker, counsel; Michael W. Blommer, asso-
ciate counsel ; and Linda Chavez, stafl analyst.

Mr. Epwarns. The Civil Rights and Constitutional Rights Subcom-
mittee of the House Committee on the Judiciary meets today in the
first of its series of hearings in the enforcement of Title VI of the 1964
Civil Rights Act in medicare and medicaid programs.

Title VI insures that

No person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be sub-
jected to diserimination under any program or activity receiving Federal financial
assistance.

In June 1971, the chairman of the Judiciary Committee requested
that the General Accounting Office report on title VI compliance by
hospitals and other facilities under medicare and medicaid. The GAO
has completed its report and will present its findings to our subcom-
mittee this morning.

Equal access to proper health care facilities is certainly a most basie
richt in our democratic system. In passing the Health Insurance for
the Aced Act and the medieal assistance to States program. the Con-
gress sought to guarantee that those persons unable to secure adequate
health care because of age, disability, or dependency would be proy ided
with minimal health benefits. Since both the medicare and medicaid
programs are financed by Federal funds, the right of access by non-
whites to hospitals and other facilities part icipating in those programs
is protected by title VI.

In this series of hearings, we will examine whether the antidiserimi-
nation guarantees of title VI have been enforced, by whom, and
whether nonwhites do, in fact, enjoy equal access to hospitals and
other facilities participating in medicare and medicaid.

Our witness today is Mr. Gregory J. Ahart, director of the man-
power and welfare division of the General Accounting Office.
Mr. Ahart is accompanied by Mr. Robert E. Iffert, Jr., assistant direc-
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tor of the manpower and welfare division; Mr. Horace W. Hunter,
supervisory auditor; and we were supposed to have Mr. Vincent Grif-
fiths, legislative attorney. We welcome all of you here today and look
forward to your presentation.

Mr. Wicains. 1 have no opening statement, Mr. Chairman.

Mr. Epwarns. Well, gentlemen, we welcome you here and yon may
proceed with your statement.

TESTIMONY OF GREGORY J. AHART, DIRECTOR, MANPOWER AND
WELFARE DIVISION, U.S. GENERAL ACCOUNTING OFFICE, AC-
COMPANIED BY ROBERT E. IFFERT, JR., ASSISTANT DIRECTOR,
MANPOWER AND WELFARE DIVISION, U.S. GENERAL ACCOUNT-
ING OFFICE, AND HORACE W. HUNTER, SUPERVISORY AUDI-
TOR, MANPOWER AND WELFARE DIVISION, U.S. GENERAL
ACCOUNTING OFFICE

Mr. Amarr. Mr. Chairman and members of the subcommittee, T am
pleased to appear here today to discuss our July 13, 1972, report to the
Judiciary Committee dealing with compliance with the antidiserimi-
nation provision of the Civil Rights Act by hospitals and other facili-
ties under the medicare and medicaid programs.

Mr. Epwarps. May I interrupt you at this point ?

When you say that this applies to all hospitals and skilled nursing
facilities, under the medicaid and medicare programs, this includes
just about all of the hospitals in the United States.

Mr. Auare. Virtually all of the hospitals participate in the medicare
or medicaid programs, and I think a large percentage of the skilled
nursing facilities do also.

Mr. Epwaros. So, in other words title VI would apply to just about
every health facility such as deseribed in the United States,

Mr. Amarr. A very large percentage. There are new ones coming
in. I am sure that there are some in the country that do not participate
but this would cover the ereat bulk of them.

Mr. Epwaros. And most of the hospitals depend on their continuing
successful financial operation on the medicare and medicaid programs.

Mr. Anarr. A great percentage do have substantial portions of the
services that they provide covered by one or both of these two
programs.

Mr. Epwarps. Thank you. You may proceed.

This report was issued pursuant to a request from the chairman to
(1) analyze available data in selected areas of the country to obtain
information as to whether the benefits of medicare and medicaid are
being made available to minority groups to the same degree as to
others, and (2) examine into HEW’s compliance monitoring activi-
ties to see whether institutions participating in medicare and medicaid
programs were complying with title VI of the Civil Rights Aet of
1964.

Title VI, as you mentioned, provides that no person shall. on the
basis of race, color, or national origin, be excluded from participation
in, be denied the benefits of, or be subjected to discrimination under
any program receiving Federal financial assistance.




Our review was concentrated in four metropolitan areas—Atlanta,
Ga.: Birmingham, Ala.; Wayne County (including Detroit), Mich.;
and Los Angeles County, Calif. ; ‘ '

We evaluated the policies and procedures used by HEW to insure
that medical institutions participating in these programs did not dis-
criminate. In addition, we visited 66 hospitals, 41 skilled-nursing fa-
cilities, and two nursing homes in the four met ropolitan areas.

At each of the hospitals and other facilities, we obtained informa-
tion on admission policies and a patient census, interviewed adminis-
trative and admitting personnel, and made a tour of the institution
tosee if any signs of discrimination were visible.

In the four metropolitan areas, we also interviewed 79 physicians, 48
nurses, 80 patients, and representatives of 73 interested organizations
including civil rights groups, medical societies, and community serv-
ice organizations regarding the availability and quality of medical
treatment and services afforded to minority patients.

On the basis of information obtained, we believe that most hospitals,
skilled-nursing facilities, and nursing homes—participating in medi-
care and medicaid in the four major metropolitan areas—were in com-
pliance with title VI. This is not to say that diserimination in
providing health services to minorities was totally absent but only
that it did not exist in an overt form subject to objective analysis and
detection. The types of discrimination that were reported to us were
indirect and subtle and did not involve overt denial by medical
institutions of staff privileges to minority-group physicians or of
admissions or services to minority-group patients,

Because our report was issued over a year ago, we have recently
updated some of the statistical and other information to provide this
subcommittee with a more current picture on the following four
matters which may be of particular interest.

In our July 1972 report, we pointed out that on the basis of patient
census information in the met ropolitan areas reviewed, there was an
apparent dual health care system in that there was a disproportionate
use of Government-owned hospitals by minorii}'-;_rrnnl) patients in
certain facilities with virtually none in others. Therefore, we have
obtained updated patient census statistics for hospitals and skilled-
nursing homes to see if this dual system still exists.

In our report, we made reference to four steps that HEW was tak-
ing or was proposing to take to deal with problems identified in our
report or to improve HEW’s compliance activities. Accordingly, we
have obtained status reports from HEW officials as to their progress
in completing such actions.

Third, we reported that with regard to HEW’s compliance moni-
toring activities during 1971, HEW was making relatively few onsite
visits to institutions but instead was concentrating on reviews of State
and local agencies to monitor their activities including these agencies’
reviews of the title VI compliance status of hospitals and nursing
homes under medicaid.

To see whether HEW’s emphasis has changed, we have obtained
updated information on HEW monitoring activities at both the insti-
tutional and State agency levels.
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Finally, our July 1972 report indicated that in the four metropolitan
areas reviewed, OCR records revealed diserimination complaints
against only 20 hospitals and 2 nursing homes during the 5-year
period July 1966 to June 1971. |

We have updated our reviews of the Office for Civil Rights regional
files to see whether the recorded complaint activity—that is, charges
of diserimination against hospitals and skilled-nursing facilities par-
ticipating in medicare and medicaid—has increased.

In summary. we can report that: ;

The apparent dual health eare system continues to exist. _

HEW has taken action on one of the four steps mentioned in our
report. h :

HEW has increased its compliance monitoring activity at the in-
stitutional level and decreased its activity at the State and local agency
level.

And the incidence of complaints against specific institutions has not
materially increased.

T will deal with each of these matters in more detail, but first T think
it would be helpful to provide some background on the administration
of title VL.

In December 1965 the Secretary, HEW, delegated to the Public
Health Service the responsibility to see that all hospitals and other
medical facilities receivine Federal funds complied with title VI.

With the enactment of the medicaid and medicare programs in July
1965—which became effective in January 1966 and July 1966, respec-
tively—HEW made extensive efforts to determine and enforee title VI
compliance. Since then, it has significantly reduced its activities in this
area.

In November 1967 the Secretary, HTEW, fransferred title VI en-
forcement responsibilities for hospitals and other medical facilities to
the Office for Civil Rights. The primary responsibility for securing
title VI compliance now rests with the regional eivil rights director in
each of HEW's 10 regional offices. In the health-care area, OCR is re-
sponsible for: (1) Seeing that hospitals and other medical facilities
are complying with title VI before they are permitted to participate in
medicare or medicaid; (2) insuring that these institutions continue to
comply with title VI; and (3) investigating complaints of title VI
violations involving these institutions.

Before OCR certifies that a hospital or a skilled-nursing facility is
complying with title VI—and is therefore eligible to participate in
medicare—each institution is required to complete: (1) An assurance-
of-compliance statement in which it agrees to comply with title VI,
and (2) a compliance report—a two-page questionnaire pertaining to
I'}H‘_ ll_l‘-nllEHI"T‘EIIIiI]:II‘(JT'I\' nolicies of the institution.

OCR officials advised us that compliance reports must be submitted
by all hospitals and skilled-nursing facilities applyine to enter medi-
care and by those institutions already under medicare that have
changed ownership. .

States participate in many programs with the Federal Government
and share the costs involved in providine services to recipients of those
programs. With the enactment of title VI of the Civil Richts Aect. it
became the responsibility of both State and Federal agencies to insure
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that no beneficiary of a federally assisted program is subjected to dis-
crimination because of race. color, or national origin. A 1966 HEW
instruction specified that the States were to be responsible for insuring
that onsite compliance reviews of all nursing homes in the medicaid
program are made at least annually.

State reviews have been a major part of the OCR ecompliance pro-
gram in health and social services. When hospitals and skilled-nursing
facilities participate in State medicaid or other grant-in-aid programs
and these same facilities are under medicare, a dual compliance respon-
gibility exists. The Office for Civil Rights, however, has final respon-
sibility within HIEEW for insuring compliance of facilities receiving
Federal funds and monitors the State’s reviews to insure their validity.

Now we return to the four matters of interest summarized earlier.

We reported that many hospitals, skilled-nursing facilities, and
nursing homes were treating only patients of one race—or few pa-
tients of other races—even thongh the facilities published open admis-
sion policies. Physicians, patients. hospital and skilled-nursing facility
officials, and representatives of civil rights organizatons, medical so-
cieties, and welfare organizations have told us that minority-group
patients being clustered in certain facilities is very likely not the result
of overt discriminatory policies or practices but is more likely the
result of : (1) Personal preferences by patients and their physicians;
(2) convenience of the institutions to the minority-group communi-
ties: and (3) familiarity of the minority-group communities with the
institutions from prior associations.

We found that most facilities treating prineipally one racial group
were in areas populated predominantly by that group. Further, some
of these facilities were established to serve special religious or ethnic
groups or had established policies which effectively restricted admis-
sion to persons with substantial financial resources. Although their
policies did not preclude admission on the basis of race, color. or na-
tional origin, they did effectively limit the numbers of patienfs of
races not common to the religious, ethnie, or economie character of
these facilities.

Mr. Wicains. May T interrupt, Mr. Chairman, at that point?

My, Epwarns. Mr. Wiggins.

Mr. Wicerns. That sentence disturbs me. Would you explain more
fully what you mean when you say they—meaning the institutions—
“did effectively limit the number of patients not common to the re-
lizious, ethnic, or economic character of these facilities?”

That statement means to me that they did effectively discriminate on
that basis. T would like to be sure what you mean, and if so, how did
they diseriminate?

Mr. Amnarr. Well, it effectively precluded patients from other than
the ethnic group, for example, from admission to institutions, but
largely on the basis that the other people did not want to be in the in-
stitution. I think the clearest example we have in our report is a skilled
nursing facility that was built around the Japanese culture, It catered
to the Japanese community, and the food and everything else in the
facility was Japanese. Now, they did have an open admission policy.
They would admit people from other ethnic groups and from other
nationalities and so on, but it turned out that their patient population
was virtually all Japanese.
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Mr. McCrory. If the gentleman from California will yield, as T in-
terpret that sentence—and, I believe, the gentleman from California
was impelled to ask the question—is that it appears there is something
deliberately done by the hospitals authorities to preclude persons of
other ethnic groups or racial groups from entering the hospital?

Now, from your statement, it seems that the hospital would not ap-
peal to a particular group or persons other than this particular group
as a result of the menu and personnel in the hospital. Now, that sounds
to me quite different from the sentence that you read in your statement.

Is there something deliberately done by the hospital personnel that
effectively prevents the person from registering or from obtaining
hospital serviece?

Mr. Auarr. No; it is a policy, Mr. MecClory, that doesn’t center on
race—you know, precluding people on the basis of race, national origin
and so on. It is a policy, on the other hand, which does effectively
preclude them.

Mr. McCrory. Because of its location, the hospital, is servicing a par-
ticular ethnie or racial group.

Mr. Ararr. That can be the case.

Mr. Wicains. You have answered me. That is the kind of diserim-
ination you have found. It was not an admissions policy with respect
to these institutions, but was rather an incidental result to other things,

Mr. Awmarr. Correct.

Mr. Epwarps. Would it be comparable to the de facto segregation of
schools because of the population breakdown ?

Mr. Anarr. Well, as I mentioned in the statement, and which we
can discuss further, Mr. Chairman, there is disproportionate use of
certain facilities because of the geographic location, and in some in-
stances simply because the hospitals are government owned and the
poor people have typically used these in the past because of the avail-
ability of free or very low cost care. So, there are things which tend
to result in de facto disproportionate use. There are other factors,
other than overt diserimination, which cause that imbalance.

Mr. McCrory. Would the Chairman yield ?

Mr. Epwarns. Mr. McClory.

Mr. McCrory, The mere fact of the servicing of a predominantly
racial or ethnic group does not itself imply the pract icing of dis-
crimination, does it ?

Mr. Arrarr. That is correct.

Mr. McCrory, Thank you. .

Mr. Amarr. Mr. Chairman, we do have a chart which shows the
demographic information for Birmingham and which illustrates the
effect of some of the things that we are talking about here and some
of the factors which T would like to ask Mr. Iffert to discuss.

If you would agree, we could run through that chart quickly and
try to give the subcommittee and the members that kind of informa-
tion. [See pps. 11-14.]

Mr. Epwaros. Mr. Iffert, please.

Mr. Trrerr. Well, in our statement we talk about the dual health care
svstem. We have some charts here of both Atlanta and Birmincham
that indicate the patient census that was used in our earlier report
and the census figures we obtained just last month. The white repre-
sents the white patients in the institutions in 1971 and again in
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August 1973, and the black represents the nonwhite patients. As you
can see, there has not been much of a change.

Mr. Wigains. Does each bar represent a different hospital?

Mr. Irrerr. Yes, sir. This chart shows skilled nursing homes in
Atlanta. As you can see, there is one institution that has historically
treated black patients.

Mr. Raxcer. What is the chart supposed to tell us?

Mr. Irrerr. We are trying to illustrate that there has not been any
change in the last couple of years since we issued our report. Also we
are trying to illustrate what we are talking about with regard to this
dual system—these institutions that serve one particular racial group
as opposed to another institution which has virtually none.

Mr. Raxcen. Without saying that that is good or bad, you are not
commenting on that?

Mr. IrrerT. No, sir.

Mr. McCrory. Could T just ask this?

Instead of establishing diserimination, what this does is to estab-
lish nonintegration, isn’t it? There is no integration of patients in
these institutions.

Mr. IrrerT. No.

Mr. RANGEL. Ynu cannot say that this is not the direct result of
racism, could you?

My. Irrert. No.

Mr. Auarr. I think, Mr. Rangel, that this is a mix of factors, includ-
ing the demographic factors of the area.

Mr. Raxcer. I just wanted to balance my colleagues’ question.

Mr. McCrory. I do not think that you can use the chart or evidence
here to establish what it does prove. There are a lot of things that
will not be proved or shown by testimony and that is what your state-
ment is. What I am trying to determine is what does it show ? It does
possibly show nonintegration in these institutions, but whether there
18 diserimination or not, it is not established one way or the other by
this chart.

Mr. Raxcer. I would agree, and lack of racism is not discounted by
the chart either.

Mr. McCrory. Nor is racism established by the chart.

Mr. Raxcer. I could not agree with you more

Mr. Drixax. No. 5 here—that nursing home has made a change, a
significant change from 20 percent to 40 percent black patients in 3
years. I wonder if that is the result of any monitoring or compliance
requests.

Myr. Irrert. I cannot answer that. I do not know.

Mr. Drivax. It would be helpful to know because that is the only
one that has changed in any way.

Mr. Anarr. To put that into perspective, Bob, do you have the
statistics on that particular nursing home ?

Mr. Irrerr. Yes: No. 5 is Beverly Manor No. 5 in Atlanta. It has
about 150 beds and the nonwhite population increased from 18 to 57.

Mr. Drinax, Percentage?

Mr. TrrerT. No; in terms of absolute numbers,

Mr. Drixa~. But you have no reason for that. T am trying to corre-
late it with the monitoring that went out of HEW itself or the moni-
toring agency, but you have no check on that ?
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Mr. Trrert. No; but according to the administrator of the facility,
the increase was due to an influx of medicaid patients. This next chart
shows hospitals in Atlanta.

As can be indicated by the chart, there are three institutions which
primarily serve the black population in that area. The word “selected”
should not be on that. These are all the hospitals that are participat-
ing in the medicare program in Atlanta. This particular institution,
No. 5, is located in an area where blacks live.

Mr. RanGer. What is the name of No. 5 and No. 67

Mr. Irrert. No. 6 is the Hughes Spalding Pavilion in Atlanta—
virtually all its medical professional staff consists of black physicians.

Mr. Raxcer. No. 5, the name of that ?

Mpr. Irrerr. The Holy Family Hospital.

Mr. Wicerns, Mr. Chairman, may I ask a question to understand
this chart better?

Mr. Epwarns. Yes.

Mr. Wicarns. Does it represent all the hospitals, both public and pri-
vate, profit and charitable classes of hospitals in this greater Atlanta
area f

Mvr. Trrerr. Yes, sir, participating in medicare.

Mr, Wicarns. I see,

The hospitals, Nos. 1, 5, and 6, are public hospitals in the sense that
they are owned and operated by public agencies?

Mr. Irrerr. No, sir. No. 1 is the county hospital (Grady Memorial),
No. 5 is the Holy Family Hospital, which despite its name, it is not
affiliated with any particular church. It is a community-operated insti-
tution. No. 6 is the Hughes-Spalding Pavilion, which is on the prem-
ises of the Grady Memorial Hospital, but it is a separate legal entity,

Mr, McCrory. May T inquire about No. 8¢ That has gone from all
white to substantially mixed.

Mr. Irrerr. This 1s the J. P. Williams Institution. That is a very
small hospital, It only has about 20 or 25 beds. So this increase really
represents an influx of four patients.

Mr. McCrory. Twenty-five percent, pretty good.

Mr. Drinax, Mr. Chairman—do you have any record of a request
for compliance to allow black doctors and black nurses to serve in these
other facilities? Do yon have any track record on that? That is ob-
viously related to the whole thing.

Mr. Irrert. I think that there are black nurses in all of these facili-
ties. Our interviews with black physicians in Atlanta indicated that
they were not particularly interested in being on the staff of predomi-
nantly white patient hospitals.

Mr. Drixax. That is irrelevant and immaterial, They are not inter-
ested if they cannot get on the staff, but has there been a test. are they
in fact excluded from these hospitals, which are v irtually all white?

Mr. Trrert. No. sir.

Mr. Drixaxn. They ean, in fact, serve on those facilities?

Mr. Trrert. If they so choose.

The next chart shows the hospitals in the Birmingham area.

Mr. Wicerns. Excuse me, sir, but those bars are misleading because
they do not—they are not correlated with bed capacity, and also the
white-black population of Birmingham is not brought into those sta-
tistics. To be meaningful to me, can you supply that with your oral
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testimony as to what percentage of the bed capacity 1s red and what
percentage is white and so forth?

Mr. Trrert. Well, yes, Mr. Wiggins, you had only 65 beds and 19
patients in this small hospital located in the so-called ghetto area,
which historically has been serving only the black population in that
area.

Mr. Raxaer. What is the name?

. Mr. Irrerr. The Community Hospital. The second hospital is a State
mstitution which is afliliated with the University of Alabama. It is
the largest institution, having well over 600 beds. The only other that
I would say is a small hospital included in this group is No. 5, the
rest of them have about 200 beds or more.

Mr. McCrory. Can I ask this question, Mr. Chairman ?

Mr. Epwarps. Mr. McClory.

Mr. McCrory. Does your report indicate anything with regard to
the quality of care? Personally, I would be much more interested in
whether there is diserimination on the basis of quality of care. If the
all black hospital gives equal care or superior care in that which is
integrated that wounld be very meaningful to me. Does your report
indicate anything of that nature?

Mr. Irrerr. Well, we did talk to physicians and they told us that the
quality of care was-

Mr. McCrory. Substantially equal ?

Mr. Irrert. Substantially w||1ul‘

Mr. McCrory. So that the large community hospital would be giving
care of equal quality to that of other hospitals.

Mr. Irrerr. Well, I do not want to testify here as an expert, but I
would say that No. 2 as being affiliated with the medical school of the

University of Alabama would probably have better quality than let’s
say a typical community hospital.

Mr. McCrory. Is hospital No. 1 affiliated with any university ¢

Mr. Irrert. No.

Mr. Ranger. You say that you asked the physicians at the hospitals
if they were giving the same (|I||:||il_\' of treatment to blacks as whites?

Mr. IrrFert. Yes; and we a
area to get a broader view.

Mr. Ranaer. Do you have any black medical societies in these towns
that you went to? It just appears to me that you might talk to the
recipient of the service or get some outside cbjective organization
rather than the doctors. That is just like asking a Congressman
whether he is doing a good job.

Mr. Irrert. We did talk to a number of patients.

Mr. Raxger. The testimony will reflect the type of inquiries as it
relates to the quality of service?

Mr, Irrert. No: the report does.

Mr. Raxcer. We have copies of the report. All right.

Mr. McCrory. Could I ask a further question ?

Mr. Epwarps. Mr. McClory.

Mr. McCrory. Now, with respect to the hospitals that are integrated,
is there anything in your report or anything in your findings to indi-
cate that blacks were discriminated against in the hospitals? Were
thev given inferior rooms or quarters or service or anything of that
nature ?

so talked to the medical society in the
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Mr. Irrert. No; the blacks that we talked to said that they were
treated equally. They thought that they were being treated equally or
said that they were.

Mr. Rancer. That would depend on where they are when you asked
the question.

Mr. Irrerr. This chart shows the skilled nursing facilities in Bir-
mingham. Both at the time we made our initial review and at the time
we did our updating for the subcommittee last month as indicated by
the chart, there are two all-black nursing homes, and the only explana-
tion I have for that is that these two institutions are black owned.

The next chart gives some explanation of the demographie char-
acteristics of Birmingham and how the location of the institutions
can affect its patient population. | The demographie charts have been
retained in the committee’s files. |

The blue and red areas are the census tracks which we would say
are predominantly white. The blue areas are less than 5 percent non-
white. In the red areas, between 5 and 30 percent of the population are
nonwhite. As for the black and green areas, the black represents 95 to
100 percent nonwhite and the green indicates from 65 to 95 percent
nonwhite. The all-black hospital in Birmingham is located right here
and that is the Community IHospital. Its location could explain patient
census population.

University Hospital, which is substantially integrated, is located
right here in the downtown area. It is surrounded by a black popula-
tion. As you can see, the ones with few or no black patients are located
in these outlying areas, which have predominantly a white population.
The nursing home picture in Birmingham is a little more confusing.

The two all black nursing homes are located here and here, which
are in predominantly white areas. As I say, the only explanation that
we were able to find is that they were black owned and black physi-
cians were making referrals there. "

That completes my presentation of the charts.

Mr. Epwarps. Thank you.

Mr. Amarr. I might say that the statistics that Mr. Iffert is speak-
ing to on a hospital and nursing home basis are available and we
would be glad to submit them for the record.

Mr. Epwarps, Yes, we would like to have them for the record

[ The statistics referred to follow :]
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Mr, Anart. T would like to discuss the disproportionate use of Gov-
ernment-owned hospitals as mentioned in Mr. Iffert’s presentation.

Although most hospitals participating in medicare and medicaid in
the four metropolitan areas were integrated. a disproportionately large
share of minority patients received their health care at State-, county-,
or city-owned hospitals.

Mr. Wicerns. T have been waiting for you to read that statement
just so that I could interrupt vou.

I do not know what you mean by “disproportionately.” Would you
explain that, please?

Mr. Anarr. Both in the sense of white versus nonwhite patient ratio
in relation to the white and nonwhite population ratio in the commu-
nity as a whole and in the community adjacent to a particular hospital.

Mr, Wicains. Now, are you using the whole nonwhite population, or
only the white and nonwhite population, who by reason of their income.
are eligible to enter and participate in a medicare or medicaid facility ?

Mr. Anarr. The figures that we are using are from the census tracts
Mr. Wigging, and they are for the total population, We did not try to
correlate the patient population of the hospital with the eligible medi-
care beneficiaries in the area, nor did we segregate the population of
the hospital between those that were there with a private plan or with
some other type of financing. So, it is the total patient population
versus the total population of the census track or area that they are
located in.

Mr. Wicains. If there are a thousand people in a community who
would be eligible to use a facility and if 500 of those were white and
500 were nonwhite, your statistics indicate that nonwhites constitutes
significantly more than 50 percent of the patient population of the
Government-owned hospitals?

Mr. Amarr. Yes, sir,

Mr. Wiceins. What do you draw from that? First of all. a
satisfied that it does not represent a policy of discrimination ¢
the whites?

Mr. Auarr. Well, T think that the conclusion that we draw. Mr.
Wiggins, is basically that it is disproportionate in terms of the popu-
lation, in terms of the mix of the population ecensus. We also draw
conclusions as to some of the reasons for this and we will et to these
later on in the statement, reasons which cause the greater utilization
by one population group versus utilization by another population
group. Some of these we have discussed, such as location, some lone-
standing policy to provide care, at low or no cost and others that we
will discuss. For example, the fact that many of the people in the low-
income areas do not have private physicians, either because they can-
not afford them or because there is a lack of supply in the area.

Mr. Wicerns, You have mentioned many of those thines. and T may
interrupt you as you go along and go a bit more into detail on some
of them,

Pleage proceed.

Mr. Amarr. Minority group patients were reported to be drawn
to these hosnitals because they (1) provided medieal care at little or
no cost to indirent patients. (2) were easily accessible to minority
group communities, (3) had traditionally been used by members of

re you
1eainst
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minority groups, and (4) had made special efforts to accommodate
minority groups.

Mr. Waroie, W ‘hen you say “made special efforts to accommodate
minority groups,” you assume that other institutions did not make
efforts to accommodate special minority groups.

Mr. Anarr. Could I ask Mr. Iffert to address the question ?

Mr. Ivrerr. I think a marked example would be in the Los Angeles
County Hospital, which has made special efforts to accommodate the
Spanish- L,[w.l]\lnlr people in that area by requiring that nurses on
specific floors of a hospital be bilingual. They have made the effort
to provide food which is suitable. I think that would be a good example
of the special efforts that are made.

Mr. Warpie. Would it be fair to suggest that diseriminatory prac-
tices are occurring? In other words, affirmative standards required?

Mr. Irrerer. I did nut get the question.

Mr. Warpe. Well, I am attempting to find—to try to determine if
those statistics are the 1("-:]1“‘: of discrimination, and I presume—I was
not. here when you made your initial presentation—your conclusion
is they are not.

Mr. IrrerT. That is true.

Mr. Warpre. And I am trying to find out if they are not the results
of overt diserimination,

Would those statistics be reversed if special efforts to accommodate
minority groups had been made—as the case here—and if so, is there
a duty or obligation on the part of the Government——

Mr. Anarr. T think that there is something of a duty there and I
think that it has been recognized.

Mr. Warore. Then, will you summarize what special efforts you have:
given in these areas?

Mr. Anarr. There is a recent case where OCR is requiring the Con-
necticut State Welfare Department to pay more attention to having
people on the staff that can meet the cultural needs or know the culture
of the .“‘11llll“}l"-{?[‘sl'ﬂ?tﬂ‘ people in that community. They are going to
have to get people on the stafl that can speak "-]nm~h and can ¢ ‘ommu-
nicate with the Spanish-speaking people, mostly Puerto Rieans, in that
area. And this is being done as a matter of unn])l'r:mr-n of title VL.

Mr. Wicarys. I am confused. You said a “dut v" to reverse the statis-
tics. You mean a duty to get more whites into Government-owned
hospitals?

Mr. Warpie. Perhaps, or a duty to get more Spanish-speaking peo-
ple spread throughout the hospital system, a duty to at least make the
charts look differently then they are.

Mr. Wiceins. Your question related to the chart, not to the state-
ment that the (m\vrmm'nt owned hospitals had a disproportionate
number of nonwhites

Mr. Warpie. Not (nt'l at statement, to the chart.

I guess, what I am really saying, is, do we have an affirmative action
program to eliminate diserimination and I would assume that you find
where there is aflirmative action made, special efforts to accommodate
minority groups or ethnic groups in those particular hospitals—it
seems to me to be positive. Then, I guess my question would be more
specifie—you have said that there is no discriminatory praetices, and
I can well believe that, but have there been any aflirmative steps taken




to eliminate that pattern. which is not a desirable pattern? T would
assume that would be a further conclusion that you would agree with,
or would you ?

Mr. Auarr. I am not sure that T am the one to make that judgment.

Mr. Warnie, But if the judgment is to be made—and I would make
it—that is not desirable. Is there an obligation on the part of HEW
to take aflirmative steps to accommodate minority groups!?

Mr. Amarr. I think, as in the Connecticut case, where there are prae-
tices which might be impediments to the quality of assistance which
the applicant gets—and, certainly, the lack of effective communication
between the potentially eligible population and the staff must have
something to do with the quality of assistance I would think. T think
that he Office for Civil Rights in the Connecticut case is demonstrat-
ing some affirmative action to overcome those barrierse or impediments
is necessary to be in compliance with title V1.

Mr. Warpie, Do you gather that you find the mix of population
racially better in the public institutions than the proprietary because
of essentially the referral practices of the physicians that own the
proprietary ?

Mr. Anarr. Yes, and T am going to dimiss that in the next portion
of the statement.

Where a person does not have a private physician, he eannot get
admitted to the private hospital. His recourse is often to go to the
emergency room or the outpatient elinic of the public hospital and
then if he is in need of inpatient hospitalization, he is admitted. That
1s one factor which does operate to increase the minority and poor
population in the publicly owned hospitals and I am not sure, in going
back to your statement, is it good or bad? One of the hospitals that
you noticed on the charts on Atlanta was publicly owned and the vast
majority of the total patient population was nonwhite,

Myr. Warpie. Just one final question.

I suspect that if yon went to the Martin Luther King Hospital in
Los Angeles County, yon would find the same population.

Mr. Trrerr. About 80 percent black.

Mr. Warpre. T have no further questions.

Mr. Drixan. Mr. Chairman, let me, if I may, try to develop the
implicit issnes that were developing here and jumping ahead in vour
testimony. You say that there are 15 States that have no compliance
machinery whatsoever and that in these States there is a racial dis-
eriminatory pattern, and that in the State of California there is no
method whatsoever of having this annual onsite review of the skilled
nursing facilities, and despite that, HEW says disproportionate nse
and nonuse by minority groups does not necessarily prove the exist-
ence of diserimination.

Can you gentlemen conelude or tell us what TTEW savs is diserim-
ination in view of this racially discriminatory pattern, in view of the
fact that 15 States have no compliance and California particularly
has nothing for skilled nursing facilities, does HEW say that that
adds up to diserimination, or do they state that it does not necessarily
prove diserimination ? _ .

Mr. Amarr. I think what we are dealing with here, Congressman
Drinan. is that mere imbalance is not characterized as being overly
diseriminatory under the philosophy of the Office of Civil Rights,
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which tries to find something tangible which can be corrected by the
hospital or facility itself that tends to squeeze out minorities or some
other groups of people, I would think that, if you take a look at the
kind of statistics which Mr. Iffert presented and as we characterized
in the report, you will find a dual system. Now, whether that is due
to the practices by the hospitals or the skilled nursing facilities or
whether it is due to the fact of the long history of economic discrimi-
nation, discrimination in the educational field, or a geographic popu-
lation pattern that has grown up around these areas, are factors that
cannot be solved by that individual hospital ; that is something else.

Mr. Drinan. Well, the administration has developed these programs
to educate all of these, that they can go to the private hospitals and
SO on.

What is the Medical Service Administration; who selects them? is
that strictly an arm of HEW ; and what does HEW think of the MSA's
proposal that we educate these consumers?

Mr. Amarr. Well, first of all, the Mediecal Services Administration
is a component of the social and rehabilitation service of tha De-
partment of HEW. It is basically responsible for the administration
of the medicaid program. The Office of the Civil Rights in turn is in
the Office of the Secretary and has the basic enforcement responsibil-
ity for title VI as it relates to HEW programs.

Mr. Drixan. What does the Secretary, the present Secretary think?
Has he ever said anything, he has been there a few months, has he
said anything about what the Medical Service Administration of HEW
says about breaking down these racial, segregated patterns by the edu-
cation of the consumer?

Mr. Amarr. I do not think that there is any disagreement that an
educational program for the potential recipient would be beneficial.
The advice that we have received from the Administration is that at
this point in time they lack the stafl and the resources to mount the
kind of program which would do some good in this particular area.
This goes back to the reassurance that they gave to us—as mentioned
in the 1972 report—that this would be worked upon. They have made
very little progress at this point.

Mr. Drixan. They have done nothing since your excellent report
here a year ago. Am I unfair in concluding that ?

Mr. Amarr. On the consumer education portion, that is correct.

Mr. Drixan. Well, that means that what they have done to express
their concern about the racial diseriminatory patterns in Georgia,
Alabama and elsewhere—I am conchiding from what T see—that they
have not done anything and I conelude they really do not think it is
a problem. . ‘

Mr. Anarr. The Office for Civil Rights would not characterize it as
being a pattern which evidenced or proved overt diserimination. T am
sure that the Medical Service personnel have discussed these patterns
with the officials in the localities of jurisdictions concerned. Now, be-
yond that, T am not sure what they have or could or should do.

M. Drinax. I think that that demonstrates my point.

Thank you, sir.

Mr. Amarr. At most private hospitals, patients can be admitted only
by a physician having admitting privileges, Because physicians are
in short supply in many areas where minority groups live, persons in
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such groups often must rely on outpatient clinics at Government-
owned hospitals for their general medical needs. When hospitalization
is necessary, they are admitted to these institutions as inpatients. T,

Our updated patient census of hospitals and skilled-nursing facili-
ties—we did this last month basically—in the four metropolitan areas
shows that (1) a disproportionate number of minority group patients
continue to be treated by only a few institutions, (2) a heavy concen-
tration of minority-group patients receive treatment at the tradition-
ally used government-owned hospitals (State, county, or city) rather
than receiving treatment at private hospitals which they are entitled to
use under their medicare or medicaid coverage, and (3) a number of in-
stitutions located in census tracts with a high minority population had
low minority utilization.

As an example of the dispropertionate use of minority groups of
only a few institutions, we reported that the patient census taken for
us at the 24 hospitals of 20 ECP’s that were participating in medicare
in the Atlanta and Birmingham areas showed that 67 percent of the
black patients had been treated at five institutions.

In August 1973, about 60 percent of the black patients in these areas
were being treated at the same five institutions plus one other hospital
that had been approved for medicare participation in September 1972,

I would like to turn now to the followup of HEW actions, In our
July 1972 report, we mentioned four actions that HEW was taking
or proposing to take to deal with problems identified in our report to
improve its compliance activities. These actions were to lead to:

Investigations by OCR and the Medical Services Administra-
tion of the Social and Rehabilitation Service of the nurging home
referral process which would include onsite visits to skilled-nurs-
ing facilities in each State.

A consumer education program to help insure that each medic-
aid recipient was informed of all medicaid benefit and services.

A detailed reporting form to help monitor title VI compliance
in skilled-nursing facilities under medicaid.

Demonstration projects sponsored by the Health Services and
Mental Health Administration (HSMIHA) to develop model om-
budsmen units to provide another vehicle for people to lodge dis-
crimination complaints, '

Our followup in August 1973 revealed the following status for each
of these proposed actions.

In our July 1972 report, civil rights groups and HEW officials were
cited as having reported that patterns of predominantly black of white
skilled-nursing facilities and nursing homes are partially caused by
the practices of State and local health and welfare deparfments in re-
ferring patients to these facilities. HEW officials advised us that re-
gional office personnel from OCR and the Medical Services Adminis-
tration would investigate the referral process and would perform a
number of onsite visits to skilled-nursing homes in each State begin-
ning on July 1, 1972.

In July and August 1972, OCR made studies of minority utilization
of skilled-nursing facilities under medicare in Richmond, Va. and San
Antonio, Tex. OCR concluded that, although the existence of diserim-
inatory practices could not be ruled out. discrimination did not appear
to be a factor in minorities using skilled-nursing facilities in either




study. However, OCR recommended that further attempts be made
to rule out possible discriminatory practices in referring minor ity pa-
lIl‘nl- to skilled-nursing fac ilities which included efforts to contact per-
mln in the minority community and persons directly |1|\l||\11| in the
referral of patie nts, their families, physicians, social workers, and hos-
pital chaplains; and second, an examination of the referral practices
and procedures of the State agencies involved,

Thus, both GAO and HEW reports last summer pointed out the
need for an examination of the nursing home referral process; .u-t
HEW officials informed us that, as of July 1, 1973, OCR and MS
personnel had not jointly made investigations of the referral process.
The MSA checklist project, howe wer—which I will discuss later
did include some questions on the State and local agency referral
practices.

Turning to the education of medicaid recipients—for two of the
four llhl[u}:ullf.lll areas included in our review (Wayne County and
Los Angeles County), we reported that ||1lnm|I\ aroup patients were
often unaware that their medicare and medicaid coverage entitled
them to use private hospitals as an alternative to the traditionally
used Government-owned hospitals. As stated earlier, our recent patient
census information continued to show heavy concentration of minority-
group patients receiving care at State-, county- or city-owned
hospitals.

We concluded that measures to increase the awareness of minority
group patients of their benefits under medicare and medicaid might
result in greater use of private hospitals. HEW officials advised us
that the Medical Services Administration had developed a proposal
for consumer education to help ensure that each medicaid recipient
is informed of all medieaid benefits and services available in his State.

In July and August 1973, we inquired of officials of the Medical
Services Administration as to the current status of this project. We
were informed that, while the education of medicaid recipients might
lead to greater ||t}!'r'f.:1tinn of private hospitals, the I:l'u[m:‘:lf was never
implemented by TIEW. A lack of staff and a lack of funds were cited
as reasons why the proposal never got past (]u- embryo stage of
development.

Turning now to the checklist, in July 1972, we reported that HEW

icials had advised us that the Medical Services Administration had

eloped a detailed reporting form for regional office use in coopera-
tion with OCR regional offices to monitor compliance with title VI
in skilled-nursing homes under medicaid. The form was designed for
use by HEW regional personnel that visited State and local agencies to
determine the extent that the States were enforcing compliance with
title VI. The checklist was also used by HEW to investigate title VI
compliance in skilled-nursing facilities. We understand, however, that
this checklist project will not be an ongoing program.

In January 1973, the Medical Services Administration received and
analyzed the completed checklists and concluded that three major
])t'nlﬂnm areas existed with regard to the State title VI enforcement
activities,

Specifically, six States were not making annual onsite reviews; five
States lacked complaint mechanisms; and four States failed to dele-
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gate to anyone at the State level the responsibility for assuring com-
pliance with title VI, :

The Medical Services Administration’s checklist indicated the fol-
lowing problems within the four States where we made our review:
Michigan—Annual onsite reviews of skilled-nursing homes are not be-
ing made in all counties as required by HEW instructions, how-
ever Wayne County was making such reviews. Also, at the State
level, no one has been assigned the responsibility for assuring title VI
compliance. .

Georoia—a significant number of facilities continues to participate
in medicaid despite what MSA termed as racially diseriminatory pat-
terns which could be identified. Also referral sources culminated in a
pattern of practice which MSA termed as often discriminatory. _

Alabama—~facilities which MSA indicated as having racially dis-
eriminatory occupancy patterns continued to participate.

California—the State does not have methods or procedures for con-
dueting annual onsite reviews of skilled-nursing facilities to assure
eivil rights compliance. )

In commenting on the results of the MSA checklist project, OCR
officials pointed out that occupancy patterns involving the dispropor-
tionate use or nonuse of facilities by minority groups does not neces-
sarily prove the existence of discrimination.

Our July 1972 report stated that, under HEW’s current efforts to
enforce nursing-home standards, it was promoting the establishment
of investigative ombudsmen units in each State government to review
and follow up complaints made by, or on behalf of, nursing home pa-
tients. According to HEW officials, one feature of the ombudsmen
units was that they should provide another avenue available to people
in local communities for lodging civil rights complaints. We reported
that the Health Services and Mental Health Administration of HEW
was sponsoring demonstrations in five States to develop model units.

In August 1973, a HSMHA official advised us that these projects
had never focused on title VI compliance and that no diserimination
complaints had been encountered by the units.

In summary, Mr. Chairman, it appears to us that of the four HEW
actions mentioned in our report, HEW has taken positive steps to
follow through on only one—the development and use of a civil rights
checklist to look into title VI compliance by skilled-nursing facilities
under medicaid.

Now. I would like to turn to the thrust of HEW compliance
activities.

In our July 1972 report, we stated that HEW was making relatively
few onsite visits to hospitals, skilled-nursing facilities. or nursing
homes. HEW officials advised us that during 1971, its Office for Civil

Yights made 950 reviews of hospitals and extended-care facilifies to
dlrlm'min_i.- ih:'ir compliance status; slightly over 300 of these reviews
were onsite visits.

Instead, HEW was relying more on information reported by insti-
tutions participating in medicare and medicaid; on compliance re-
views by State and local agencies: and on complaints by beneficiaries,
physicians, and others to identify institutions which may require en-
forcement action. HEW officials advised us that in 1971 OCR made




over 1,700 visits to State and local agencies to monitor their civil rights
compliance activities. including these agencies’ reviews of the com-
pliance status of hospitals and nursing homes under medicaid.

However, during the next 15-month period- January 1, 1972,
through March 31, 1973—OCR increased its compliance activities of
hospitals and skilled-nursing facilities by an additional 1,550 reviews
of these institutions, about 600 of which were onsite reviews.

During this same time period. HEW decreased its monitoring of
State and local agencies’ compliance activities. making only 900 visits,

OCR officials stated that in 1971. emphasis was placed on makine
visits to State and local agencies to monitor their compliance activities
of skilled-nursing facilities and to necotiate with these agencies to
make periodie title VI reviews of hospitals participating in medicare
and medicaid. Once initial efforts were completed in eefting these
agencies to make title VI reviews, OCR could then spend less time
checking on the State and local agencies’ compliance activities and
more time on making compliance reviews of hospitals and skilled-
nursing facilities.

[ would like to turn now to the incidence and disposition of dis-
crimination complaints. For the o-year period July 1966 to June 1971,
we reported the following complaint activity for the four metropoli-
tan areas based on our reviews of the records in the OCR regional
‘J”il'l'\'_

For Atlanta and Birmingham, OCR records contained 39 charoes
of discrimination against hospitals participating in medicare in the
Atlanta and Birmingham areas. The charees were directed against 14
hospitals and most of them involved discrimination by the hospital
against patients or minority group physicians.

ISach of the 14 hospitals was visited by OCR at least once during its
investigations of the 39 complaints. Of the 39 complaints 28 were
resolved without visits. OCR records did not show whether the remain-
ing five (-t)l|1|>l:tillis were resolved.

For the 34 resolved complaints, the charges of diserimination either
could not be substantiated or were substantiated and corrective action
was promised by the hospitals. None of the hospitals was removed from
medicare,

Mr. Epwarns. That is not a large number of charoes of discrimina-
tion in a 5-year period. Are there facilities that would assist someone
who wants to make a complaint in this large area so that the complaint
can be made rather readily without undue stress and is there some
machinery to encourage the use of complaints where diserimination
might exist ?

Mr. Amarr. I think that Mr. Tfert might want to correet me on this.
the complaints may come indirectly from the agerieved patient or
physician or might come in through a civil rights organization of some
type. Now, one of the things which HEW had indicated that they
would experiment with would be an ombudsman unit specifically to
handle complaints from persons in nursine homes. Now. as we men-
tioned, that has not really gotten off the ground as it relates to civil
rights matters. That would require an additional piece of machinery
to assist in getting complaints from the agerieved individuals to the
OCR for investigation and disposition.
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Mr. Epwarns. If I am a patient in Birmingham, how do I know that
I can make a complaint?

Mr. Anarr, Can you answer that, Mr. Iffert?

Mr. Irrert. T guess, if you happen to know of a civil rights organiza-
tion, they might give you assistance, or if you are familiar with the
provisions of title VI and your rights under that, and you know where
to go with it—to the regional office of OCR. If you do not know these
things, it might be difficult. If you are over 65, the district offices of the
Social Security Administration provide a vehicle for complaints, but
people that complain do not complain about diserimination. Most of
them are concerned with really two thines. First, they are sick or they
would not be in these institutions and they are very concerned about
their personal well-being and the quality of the care that they are re-
ceiving. Second, they are very concerned about the financial impact of
being sick. And, as you are probably well aware, medicare does not pay
for everything, In terms of a long-term illness, where the person looks
down the road and knows that for the rest of his life he has a chronie
problem, he is faced with a severe financial problem. Those are the
types of complaints that they make, and generally they are also regis-
tered to the Social Security Administration.

Mr. Amart. T might add to that that a person who is in a hospital
or needs rather intensive care in a nursing home perhaps is not the one
inclined to complain about civil rights.

Turning to Wayne County, OCR records covering the 5-year period
ending in June 1971 contained no charges of discrimination against
medical institutions in Wayne County in admitting or caring for
patients or in granting stafl privileges to physicians.

Los Angeles County, OCR records showed that for the same 5-year
period, it has received charges of discrimination against six hospitals
and two skilled-nursing homes in Los Angeles County. Complaints
against six of the organizations could not be substantiated. For the
remaining two, OCR substantiated the charges and was able to per-
suade the institutions to correct the situations. Accordingly, neither
institution was denied participation in federally assisted programs.

Mr. Raneer. May I interrupt you here to find out the nature of this
type of complaint # What was corrected ?

Mr. Auarr. Do we have the details with us on the nature of those
particular complaints, or did we discuss them before?

Mr. Irrerr. We do not have the details on the complaints sum-
marized in our report with us, but I would be happy to furnish those
for the record.

Mr. Raxaer. Let me rephrase,

Since segregation is accepted as not being overt racism. when there
is some movement, what type of complaint generates that type of
activity?

Mr, Irrerr. T will characterize the complaints that we diseussed in
our report in Los Angeles to the best of my recollection.

Some of them were physicians who were asserting that they were
denied staff privileges at a particular institution on the basis of their
race; to the extent that it can be substantiated that race is the basis of
their denial of staff privileges, that institution is out of compliance.
As often is the case, black physicians are usually general practitioners,
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and a hospital may adopt a policy of adding to its medical staff by
taking only specialists. In such an instance, they will not take a gen-
eral practitioner, whether he is white or black, and that would be con-
sidered by OCR as not diseriminatory.

Mr. Raxerr. I can appreciate what they will dismiss, but T am try-
ing to get a feel for the type of thing that OCR will say what they
have corrected, in the last 5 years. These are conditions that we have
found on overt discrimination, and we have corrected it as opposed
to the situations that you just revealed, that they just turn the guy
out because he happens to be black.

Mr. Awmarr. There is also an example that comes to my mind, Mr.
Rangel, which indicates the type of complaint and one which is being
corrected.

It is a hospital in Los Angeles County which issued instructions to
the nursing stafl that the nurses would speak only English in the hos-
pital, and OCR found that to be discrimiatory, and it was rescinded,
and taken care of.

Mr. Rancger. I ean appreciate that somebody may be sick in a nurs-
ing home and would not be prepared to march to Washington for the
civil rights, but I just cannot see in a community where there has been
a long history of diserimination that the review would indicate that
they may have found some situations that have come up that non-
white may have been adversely affected, but certainly not the institu-
tion to do that. I still have not gotten a handle on something that
OCR would be proud of that they corrected. I mean, if the discrimina-
tion in these institutions are that some unknowing supervisors said
that the nurses only speak English and this hospital has a high popu-
lation of Spanish-speaking——

Mr. Anarr. I think that there has been quite a bit of progress made
since the 1964 Civil Rights Act in eliminating what can be character-
ized as overt diserimination. There are institutions that did not admit
minority groups, or different ethnic groups.

Mr. Raxcer. And a lot of minorities would not want to test their
civil rights on an operating table,

Mr. Anarr. But there still exist different patterns, geographic pat-
terns. and other than things such as the need for specialties on a hos-
pital staff or policies of some hospitals to give admission privileges
to private doctors that are associated with those that are already on
the staff, which operate in a diseriminatory manner, but not overtly
on the basis of race or color or ereed or national origin or anything
else. They discriminate against some white doctors, also nonwhite
doctors. because unless a doctor is affiliated with a particular practice
group he is denied privileges in that hospital.

Mr. Raxcer. Having lived in New York all of my life, T can under-
stand how that would operate but T was trying to find in all of the
complaints, did OCR find overt discrimination in any case, and did
thev. in fact, either threaten to use their powers, or use the power or
ultimately correct that type of situation ?

Mr. Auarr. Well, one does come to mind. Tt happened to be in the
State mental health system in Mississippi, in which they had facilities
where patients were segregated on the basis of race. OCR did get
them desegregated. So they were integrated. In one case, however, it




took a period of years before that was accomplished, but it was ac-
mmp!islhed in the final analysis.

Mr. Raxoer. T understood that they discriminated against whites in
this mental institution in Mississippi, but T think that it is safe to say
that throughout the testimony that you did not find—or OCR did not
find—a substantial difference in the quality of service that was offered
to whites as opposed to nonwhites,

Mr. Anart. It has not come to our attention and we would he the
first to admit that a differential in the quality of service between two
institutions or even between patients in a particular hospital is a dif-
ficult thing to evaluate even for a qualified practicing physician.

Mr. Rancer. T just meant to the common layman in terms of facili-
ties available and services being offered. I am not talking about it in
a very technical sense, that you need a particular specialist and he does
not, get there, but certainly you do not walk away feeling that any
lack of serviece was based on color.

Mr. Auarr. That is correct.

Mr. Raxcer. Thank you. T am sorry to interrupt, Mr. Chairman.

Mr. Epwagps. It is very useful, Mr. Rangel.

The Chair might point out that down the road in a week or so we
have scheduled a number of witnesses who are going to testify very
rigorously that there is overt and covert diserimination in the delivery
of health care in the United States.

Mr. RaxceL. Congressman Drinan and I were disenssing that and
most of the hearings that we newcomers in the Congress have had a
chance to attend—some of them testified before—they would come
later to testify, and so many times we were not even prepared to ask an
intelligent question.

Mr. Epwaros. In this instance, we will be prepared because we will
have the General Accounting Oflice then various—I deseribe them as
adverse witnesses, and the last witness will be the Office of Civil Rights
of the HEW. j

Mr. Raxcen. Very good, thank you very much, Mr. Chairman.

Mr. Warpie. I do not know of whom I should ask this question, but
the report deals with the p:}s:ﬁii:ﬂity of the examination of diserimina-
tion with hospitals, and other facilities. There are similar reports rela-
tive to examining the question of discrimination on the part of the
medical profession, is it the doctors, the physicians ¢

Mre. Auarr. We do not have a similar report on that.

Mr. Warpie. That would be similarly proseribed.

Mr. Irrert. Under medicare, it would not be proscribed.

Mr. Warpig. It would not be ?

Mr. Irrerr. It would not be. There is no contractual relationship
between the Government and the private physieian.

Mr. Warpie, The doctor could diseriminate in terms of the race of
the patients that he would accept and still be entitled to draw
medicare?

Mr. IrrerT. That is correct.

Myr. Warpie. Isthat right?

Mr. Trrerr. It is an insurance program, in effect, indemnifying the
patient. i

Mr. Warpre. Is that true also of medicaid ?

Mr. Irrert. No, sir.
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Mr. W2 rore. Why is it different in medicaid ?

Mr. Irrert. Because the medicaid doctors often participate through
agreement with the States. '

Mr. Amagr. It is a question of privity of contract. The contract in
the medicare program is basically between the physician and the pa-
tient. The Government merely indemnifies the patient.

Mr. Warpie. Is it in terms of the Government and the hospital ?

Mr. Amarr. Yes, sir. There is a contractual relationship between
the Government and the hospital.

Mr. Warpre. Not the patient——

Mr. Anarr. Yes. sirv, that is correct.

Mr. Warnie. So that you might come up with a very clean record on
the part of the institution and the doctor is the one that is participat-
ing in the discriminatory practices and it ends up that the institution
1s being given a clean bill of health but. in fact, the doctor is the vehicle
from which the discrimination oceurs and there is nothing we can
do about that.

Mr. Auarr. I think that that would be a fair assessment,

Mr. Warpre. Let me pursue this a little further.

Within the hospitals, the role of the physician then becomes subject
to examination as to diseriminatory practices, does it not.?

Mr. Amarr. The hospitals practice in terms of giving privileges to
various doctors. In the hospital, we get into the fuzzy area of the
private practitioner who has staff privileges at the hospital, Tf there is
any diserimination practiced, it would be in the characteristics of the
physician’s practice. So, T am not sure how you would get to it, As
far as the employed hospital stafl is concerned, and the medical prac-
titioners employed by the hospital—we are covered.

Mr. Warpre. But this private fellow who is out there examining
patients, his exemptions come with him, right?

Mr. Amart. Yes, and, T think that to the extent that he is diserimi-
nating, he started by the patients that he has accepted.

Mr. Warpre. And no report has been made of what discriminatory
practices exist in that program through the physicians?

Mr. Awarr, There may have been studies made of it but T am not
aware of them.

Mr. Warpre. You mean to tell me that if there is a doctor that says
I am not going to treat black patients, because T am a racist, he is
entitled to make that diserimination and still participate in the medi-
care program?

Mr. TrFErT. Yes.

Mr. Warpie. All right, T yield.

Mr. Wigeiys. Thank you, Congressman Waldie.

We are in a very delicate area as to what title VI does, in fact ex-
tend to. My guess ig, had we argued this on the floor, the traditional
professions of law and of the medical field would have proclaimed
their exemption from title VI even though they might get the bulk of
their income from the government programs. Before you conclude that
the possibility of diserimination may exist by the private practitioners,
I think you would have to admit that your conclusion is that it is a
possibility, but you have not done a study on it as a fact.
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Mr. Amarr. That is correct. T do not know that we are saying
whether it does or does not exist. We are saying that there is no pro-
vision under title VI with the medicare program against it.

Mr. WicGins. I would certainly agree that it is a possibility, and I
would speculate that it does, in fact, exist. but we should not indiet
a group without some evidence that it in fact does exist.

Mr. Warpie. My own point in that—and it would seem to me to be
a healthy area to examine—if we are looking at a hospital with a
population all black or all white and we draw the conclusion that
there are discriminatory practices under title VI, and we then examine
and say that it is there, how do we explain it ¢

We would explain it because of the population and a variety of
reasons. We could also explain it because we are dealing with a group
of racist physicians who are referring patients to that particular in-
stitution. I mean, that possible explanation cannot be eliminated by
our hot desire that it be eliminated without exploring it. In fact, you
alluded to it in your statement, one of the problems 1s the practice of
referring doctors who refer their choice of patients to their choice of
institutions, and if their choice is predicated by racism, they have, in
fact, created the situation that appears to be diseriminatory in the in-
stitution by a mechanism over which we have no control.

Mr. Anarr. I think that a good example of that—and this is kind of
the reverse situation—is at the Hughes Spalding Pavilion in Atlanta,
It is not a large hospital, a hundred and some beds, It was built under
a Hill-Burton grant in 1949 as a black private patient hospital. As it
exists today, it has a totally black patient population. The hospital
medical staff has 82 doctors, of which 72 are blacks. There are some
other minority groups, and some foreign doctors that have come in.

Now, HEW has struggled with this for a number of years. What do
we do about this kind of situation ? There are no white patients; it is
virtually an all black hospital staff, black doetors. It 1s kind of an
impasse. What do yon do? It is difficult to deal with.

An alternative considered, was to convert it to an extended care
facility, and then the doctors would have to find another hospital in
which to have staff privileges. The black doctors in that hospital were
in the top echelon on the staff.

The other side is that the doctors do not want to lose the privileges
in their hospital and some of them may live in the community where
their patient population are the people who live close to them. You can
certainly share their concern.

Mr. Warpie. T have had some opport unity to look into their manage-
ment operations on this in the Blue Cross-Blue Shield program. And
you folks fool yourselves. T do not know of any decision in the medical
field that is not made by a physician, including the patient load of
hospitals. Particularly the patient load of hospitals. If we are looking
for the discriminatory practices, we should be looking at the practices
of the physicians and until we start examinine the source of patient
referrals, and patient treatment, I do not think we will get to the bot-
tom of this problem. There may be no diserimination, but, if we leave
out the examination of the doctors’ practices we are never going to find
an answer to whether there is or is not. '




It would be interesting to have that report made, and maybe the
act requires some amendment.

Do you have the authority to make that examination now?

Mr. Auarr. No, sir, not to my knowledge.

Mr. Warpie. I have no further questlons, Mr. Chairman.

Mr. Epwarps. Proceed.

Mr. Auarr. I would like to turn to the updated status of complaint
activity.

For the 18-month period January 1972 through June 1973, our up-
dated examination of the regional OC R files revealed the following
complaint activity in the four metropolitan areas.

First, Atlanta and Birmingham. OCR records contained six charges
of diserimination against hw-;m als and skilled-nursing homes partici-
pating in medicare “and /or medicaid in the Atlanta and Birmimgham
areas. The charges involved two hospitals and two skilled nursing
facilities in Bnmmglmm and two hospitals in Atlanta.

The six charts pertained to such things as discrimination on room
assienments, inappropriate patient care, lack of use of courtesy titles,
and diserimination in employment.

OCR referred the employment complaint to the Equal Employ-
ment Opportunity Commission. Of the remaining Il\l' complaints,
only one involving inappropriate patient care at a skilled nursing
facility in Bumm;:!llm was substantiated and corrective action was
taken.

I might add, however, that it was inappropriate patient care that
was snbstantiated and it was not clear whether or not diserimination
was involved.

In Wayne County OCR records covering the 18-month period end-
ing June 30, 1973, contained no complaints involving diserimination
by medical institutions in Wayne County. One complaint was filed
with the Michigan Civil Rights Commission pertaining to diserimi-
nation in a hospital training program, which was dismissed as un-
founded.

Finally, Los Angeles County. OCR records revealed four com-
plaints involving three hospitals and one skilled-nursing faeility in
Los Angeles County. Three complaints pertained to alleged inade-
quate or inappropriate patient care which were investigated and not
substantiated. The remaining complaint involved a hospital directing
to nursing personnel that only English could be spoken at the hospital.
OCR found this directive to be diseriminatory and it was rescinded.

To turn now to comments of HEW officials and representatives of
civil rights gronps, HEW officials have told us that the type of dis-
erimination existing today is substantially different from that existing
when title VI was first enacted. They said that the law was aimed at
remedying forms of overt diserimination which had existed in some
States: diserimination in health facilities today is not overt and is
very hard to detect or prove.

HEW officials ba re advised us that. in gaining access to the health
system, discrimination against the poor is prevalent but cannot be
dealt with under title VI of the Civil Rights Act of 1964,

On the basis of disenssions with HEW officials and representatives
of organizations interested in civil rights matters and our reviews at
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hospitals, skilled nursing facilities and nursing homes, it appears
that title VI has done much to remedy the forms of overt diserimina-
tion that existed in the past in the health care area. These officials and
representatives have told us that title VI may not be adequate to deal
with today’s more complex forms of disecrimination—such as the gen-
eral attitudes of whites toward nonwhites or the lack of understand-
ing by white hospital staff of the cultural or economic backgrounds of
minority group patients. i

With regard to the latter problem we were informed by OCR that
it has recently made a title VI noncompliance determination for the
failure of a State welfare department to deal adequately with lan-
guage and enltural barriers facing Spanish-speaking and other
minorities.

According to some HEW officials, to deal with the subtle forms of
discrimination existing today, it may be necessary to modify the law
so that instances such as gross underrepresentation of minority group
patients in a hospital compared with community population are con-
sidered prima facie evidence sufficient for HEW to compel a facility
to take affirmative action to increase the number of its minority patients
or demonstrate why more minority patients are not served.

With regard to the lack of progress in completing the four actions
mentioned in our July 1972 report, several HEW officials informed
us that other civil rights issues such as education and other health-
related projects such as implementation of the enactment of H.R. 1
in October 1972, had been given higher priority. Moreover, HEW
officials cited insufiicient funds and lack of manpower to be the pri-
mary reasons why more efforts were not devoted to civil rights matters
and title VI compliance activities in the health area.

That concludes my prepared statement, Mr. Chairman. We will be
glad to respond to any further questions that you or the members may
have.

Mr. Epwarps. Thank you, Mr. Ahart.

How many hospitals and skilled-nursing facilities participated in
the medicare program during 19714%

Mr. Amarr. In 1971 approximately 6.700 hospitals participated in
medieare programs and about 4,000 extended care facilities. The latest
figures are for March of 1973, and again you have almost 4,000 skilled-
nursing facilities and 6,768 hospitals participating.

Mr, Epwarps. You have, therefore, about 10.000 institutions.

How many visits were made by the HEW staff to these 10,000 insti-
tutionsin 1 year?

Mr. Anarr. As T mentioned in my statement, for the early period
that we covered in our review OCR made 950 reviews including 300
onsite visits to the institutions participating in the program. In the
more recenf 15 months ending March 3, 1973, they made abont 1.550
reviews including 600 onsite visits to the institutions on the title V1
compliance matter,

Vir. Epwanrps. So, about 10 percent were reviewed and fewer than 3
percent were actually visited.,

Mr. Anarr. That wounld be correct for 1971.

Mr. Epwaros. Well, how can the Office of Civil Rights tell us that
diserimination is not overt in these 10,000-odd institutions ¢
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Mr. Amarr. Well, again, the Office of Civil Rights area of concen-
tration was in reviewing the compliance activities of the States and
local units of the government and, I assume that the reason they put
emphasis on that would be to see if they could place some reliance on
a day-to-day basis on the civil rights compliance activities of the States
at all types of facilities. If OCR was successful at that, they could do a
better job of using their limited resources in going into areas where
they did not have that much faith in the State and local agencies, and
in handling the direct complaints from the areas where they were hav-
ing particular problems with title VI. ) s o=

1 think in theory that makes sense. I think a lot of OCR activity,
even though they have limited resources, is going in to investigate in-
dividual complaints as well as making the necessary compliance checks
involving changes of the ownership of the nursing homes and the new
institutions wanting to enter into the program. _

Mr. Epwarps. But there are practically no complaints.

Mr. Anrart. There are very few complaints.

Mr. Epwarps. Mr. Wiggins,

Mr. Wicarns. I have no questions.

Mr. Epwarps. Mr. Waldie.

Mr. Warore. I have no questions.

Mr. Epwarns. Mr. Rangel.

Mr. Ranger. No questions.

Mr. Epwarps. Mr. Parker.

Mr. Parxer. I just have one question, Mr. Chairman.

Mr. Ahart, in terms of your report, you talk about no overt dis-
crimination. Was there any check made of biracial room assignments
in extended care facilities?

I understand that there is no sign over the door that says “whites
only.” After admission, was there any check made within these facili-
ties to see if they were actually biracial in terms of wards and so on?

Mr. Aumarr. In regular title VI reviews of institutions, it should be
covered as to what the hospital policy is on that. In our walkthrough
of the facilities that we visited—this is one of the things that would be
a visible sign of possible dicriminatory policies—to my knowledge, we
did not find this.

Mr. Irrerr. In the wards you can notice it and it was not noticeable.
Of course when you get into a private or semiprivate room situation,
it is something else.

Mr. Parger. One other question. And you touched on it near the end
of your testimony.

In reference to comments of HEW officials, you talked today of more
complex forms of discrimination, one being the lack of understanding
by white hospital stafl of a cultural or economic background and the
fact that title VI might not be adequate to deal with that form of dis-
crimination, and yet, with regard to that problem, your statement that
OCR indicated—is it more that the law covers it and that the enforce-
ment of the law has not been adequate rather than just the law itself
does not cover these types of discrimination ?

Mr. Auarr. I think it is in the mix of the hospital staff in terms of
their culture, their background. If it is the same thing that happened
in the Connecticut Welfare Department case—that the language bar-
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rier denied equal benefits to Spanish-speaking minorities—then I think
that you can get to it through title VI, but certainly other things, lack
of understanding, functional racism in that the white medical staff
is not well versed in nor understands the culture of the black, of the
chicano, of the others, I am not sure that you can reach this under
title VI.

I would not know how to do it.

Mr. Parger, Thank you.

I have no further questions.

Mr. Epwarps. Mr. Blommer.,

Mr. Broarser. T wonld like to follow that up.

You used the words in your statement that title VI was enacted to
reach overt diserimination. Is it not a fact that there is no such limita-
tion in the law, whether it is overt or covert or invidious or insidious,
diserimination is against the law, that is correct, is it not?

Mr. Anarr. T guess the words speak clearly, no one should be denied.

Mr. Brommer. T am a little unclear on what HEW told you. You
said that according to some HEW official, to deal with these subtle
forms of discrimination existing today it may be necessary to modify
the law.

Do you mean title VI there?

Mr. Anarr. I think they were referring to title VI. I was making
these statements with attribution to HHEW officials. We have not made
an independent analysis of the extent that title VI would cover these
more subtle kinds of discrimination or of the extent that as a practical
matter you could reach them under the enforcement mechanisms of
title VI. T am speaking in a broad way.

Some of the disproportionate uses of certain facilities is not the
product of anything that goes on in the hospital, it is the product of
where the hospital is located and a lot of history. Really, I am not
sure that individnal institutions are in a position to do a lot about
some of the factors which control their patient mix.

Mr. Brommer. Well, in your statement, you say that some HEW
officials believe it is necessary to modify the law to reach these subtle
forms of discrimination. Is that law title VI of the Civil Rights Act?

Mr. Anarr. I assume that is, yes.

I think that what we are talking about is shifting the burden of
proof. Where you have what seems to be a disproportionate patient
mix, to place the burden of proof on the other side—not having the
Government. prove discrimination but having the other side explain
why this can happen without diserimination.

Mr. Bromyer. I understand.

Mr. Wiccarns. Let me add a thing here,

It is very clear from the legislative history of the Civil Rights Act
that it functions to give meaning to the 14th amendment. in particu-
lar to the equal protection clause, and it is also to prohibit individual
use discrimination. So, I think it would have to be concluded on the
basis of where we are right now that the Civil Rights Act is aimed at
the individual use of discrimination and not just diserimination from
happenstance. You may not agree with that, but if you do not I dis-
agree with you.

Mr. Bromyer. Absolutely not, I agree.
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Mr. Parker. I have one other question on your prepared statement.

You refer to your updated patient census a number of institutions
Jocated in the census tract with a high minority population with low
minority utilization. Now, that pattern seems fo contradict with your
previously stated theory that the patient census of one particular race
is in a hospital because that hospital is located in an area populated by
persons of that same race. It seems to be a cont radiction. Could you
comment on that ?

Mr. Amart. It is contradictory in that there are exceptions to the
general proposition that people go to health eare institutions near
where they live. I could give you examples of particular institutions
where we found this to exist. Of course, the reverse was true also in
Birmingham, as I have pointed out, with the two nursing homes with
virtually an all black population that were located in a predominantly
white area. The only reason that we could find for that was that the
nursing homes were black owned and operated and perhaps more at-
tractive in the referral process.

Mr. Parxer. What is more interesting would be hospitals located in
high minority populated areas with very low minority patients
populations.

Mr. Anarr. I do have some examples. T hope that I can locate them
here.

Mr. Epwarps. In the meantime, does HEW actually cut off funds or
sarticipation to institutions that are found by them to be indulging
n racial diserimination ? '

Mr. Amarr. That is the ultimate step, ves, sir.

Mr. Epwaros. It does not show historically.

Mr. TeFerr. Well, 16 health care institutions have been terminated
from participating in federally assisted programs because of diserimi-
natory practices. Fourteen of them corrected the problem and re-
applied and were once again approved to participate. Two institutions
were closed. Further effective to one nursing home in California was
kicked out of the medicaid program.

Mr. Epwarps, Sixteen.

In these years, has HEW ever dragged its feet when a complaint
has been made and the investigation has just dragged on?

Mr. Amarr. Well, I think the situation with regard to the mental
health institution in Mississippi, where the proceedings were initiated
in 1967 would be a good example of that. Two of the institutions were
ultimately integrated but the third was allowed to slowly become
integrated as the facilities were rebuilt. The problem wasn't really re-
solved until September of 1972. :

Mr. Epwagps. Five years then.

Mr. Trrerr. That is right and they were allowed to participate fully
during that time. :

Mr. Epwarps. Now, there is one in Atlanta according to your report
on page 34 that has no white patients and has been the concern of
HEW for many, many years.

E\'htl! 1~1 tl:.v I"mhh‘\:n in Atlanta \T‘.'ilh this particular hospital ?

. |Jh} I}? SR Well, that 1s lll.f‘.IIII,L_".I‘I'&.“-;;:!]J'[I:IQ' Pavilion. which Mr.
4-”:::‘:” TP.f{‘I’l"I'(l to 1n connection with an earlier mquiry.

Ly Chat 110?“._?1?:?.] was historieally built for private pay black patients.
That is patients that had their own physicians not charity cases that
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would normally go to a county institution. In the OCR investigation
of that hospital and our findings showed that _!]u.‘ro was no restrictive
policy of admission and when the institut mn.fn-.-'_at came into 1_'l|v medi-
care it had a racially integrated medical staff. As we have said earlier
it continued to be virtually an entirely black institution. :

Mr. Warnie. Does it also continue to be essentially a private patient
referral?

Mr. IrrerT. Yes, sir.

Mzy. Warpie. Is not that the answer?

Mr. Trrerr. Well, its entire medical staff is virtually black.

Mr. Warpie. But. I mean the patient load is black, black doctors are
referring black patients.

Mr. Trrert. That is right. .

Mr. Epwaros. I hesitate to bring up this question with Mr. Waldie
and I both sitting here. 4

On page 12 and 13 you state that various States were mentioned by
the Medical Services Administration as having civil rights compliance
problems under the medicaid, Has any State been cited for non-
compliance ?

Mr. Anarr, It is an apparent inconsistency of the HEW policy that
they did cite California for noncompliance because it did not have the
mechanism and procedures for the annual onsite review of nursing
home facilities.

California was one of six States where they had the same finding in
the Medical Service Administration’s Title VI Compliance Review at
the State level. The other five States were not so cited and there are
also other problems in other States as well as in California where there
was apparent noncompliance with title VI. Perhaps, this is because
of the decentralization of enforcement mechanisms under ITTEW : the
regional office basically makes the determination as to what is com-
pliance and when it is necessary to formally cite the State as being out
of compliance with title VI,

Mr. Enwarps. Has California since that time complied ?

Mr. Auarr. There has been discussion and there was a letter that
went to California, I believe earlier this month, which explained the
requirements very specifically as to what would be required to bring
the State into compliance. I assume the State is working toward full
compliance with the onsite review requirement of the title.

Would vou like me to get back to your examples, Mr. Parker?

Mr. PARKER. Yes.

Mr. Auarr. These are examples where the population mix did not
seem to be consistent with the population racial mix in the area.

One example which was discussed on page 38 of our July 1972 report
was the Springdale Convalescent Center which happened to be lo-
cated on the border of census tract which has about a 1 percent black
population and another area which has about a 49 percent black popu-
lation. We reported that of the 94 patients in the facility 90 were
white. Further in August 1973, of the 98 patients in the facility 86
were white, There were three examples from Birmingham, Ala., where
a nursing home had no black patients, and two nursing homes had
fewer than five black patients. These facilities were located in a census
tract where 22 percent of the population was black. Other cases in-
volved an area where 10 to 12 percent of the population was black. One
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skilled nursing facility had 82 white patients and no blacks in 1972.
In another facility, out of 39 patients, there were 38 blacks.

So these illustrate the kind of situation that we referred to in the
statement.

Mr. Parxer. Thank you very much.

I read an article in the George Washington Law Review on the im-
pact of title VI on the health facility situation. They more or less
concluded this article by discussing title VI as a viable tool to get hos-
pitals to improve their—HEW compliance in the future to investigate
areas as underutilization by getting resident publicizing of clinic serv-
ices, ambulance patterns and the convenience of the outpatient hours
and facilities.

I gathered from your 1‘(35)011 that you did not find that the com-
pliance staff has not done what they stated they would do in 1968.

Mr. Anarr. Well, they cover a lot of areas in their compliance re-
views under title VI. I would have to check to see what they cover
under what you are talking about here.

Mr. Ranger. Excuse me. Do you not conclude that HEW did not
do it because of the lack of staff and lack of funds?

Mr. Anart. Yes. As far as the educational aspect of this, that is
true,

Mr. Ranger. Underutilization of the hospital ?

Mr. Auarr. They have not reached that.

Mr. Ranger. I think that the record is abundantly clear that HEW
says they are not doing it because they have no money.

Mr. Amarr. As far as that particular complaint, yes.

Mr. Epwaros. On Monday, September 17, we will have Clarence
Mitchell and Marilyn Rose of the Leadership Conference on Civil
Rights. On that same day we will have Mrs. Bertha Williams and
Ms. Barbara Page from Aiken County, S.C. On Monday the 24th,
the American Public Health Association and two public witnesses and
then on Monday, October 1, we have invited—and they have accepted—
the Office for Civil Rights from HEW.

Gentlemen, we thank you,

Mr. Ranger. I am sorry. I just wanted to find out whether Mr.
Hunter had an opportunity to engage in this field.

Mr. Hunter. I did not, no, in the field work per se. I did compari-
son statistics that came in, but that is the extent of my work. I did not
participate in the report.

Mr. Ranger. You just dealt with the hard data given to you?

Mr. HuntER. More or less.

Mr. RaxeeL. Thank you, Mr. Chairman.

Mr. Epwarps. Thank you for coming here.

The hearing for tomorrow has been canceled. The next hearing is
on Monday.

[ Whereupon, the committee adjourned, at 12 noon.]




TITLE VI ENFORCEMENT IN MEDICARE AND
MEDICAID PROGRAMS

MONDAY, SEPTEMBER 17, 1873

House oF REPRESENTATIVES,
Crvir Ricuts AND CoNSTITUTIONAL RIGHTS SUPCOMMITTEE
oF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:05 a.m., in room
2226, Rayburn House Office Building, Hon. Don Edwards [chairman
of the subcommittee] presiding.

Present : Representatives Edwards, Wiggins, McClory, Butler, and
Lott.

Also present: Alan A. Parker, counsel ; Michael W. Blommer, asso-
ciate counsel ; and Linda Chavez, stafl analyst.

Mr. Epwarps. The subcommittee will come to order.

The Civil Rights and Constitutional Rights Subcommittee of the
House Committee on the Judiciary meets today in its continuing hear-
ings on the enforcement of title VI of the Civil Rights Act in programs
receiving medicare and medicaid funds.

We are pleased to have with us this morning two witnesses from
the Leadership Conference on Civil Rights. I want to welcome Mr.
Clarence M. Mitchell, legislative chairman of the Leadership Confer-
ence, and Ms. Marilyn (. Rose, chairperson of the Health Task Foree,

Mr. Mitchell, in addition to his role with the Leadership Conference
and, in addition, to being a friend of mine, has for many years served
as director of the Washington bureau of the NAACP. I am sure we
are all aware and familiar with Mr. Mitchell’s truly outstanding record
on civil rights. He was instrumental in the passage of all of the major
civil rights legislation of nearly two decades and helped lead a success-
ful fight in 1970 to extend the Voting Rights Act.

Mr. Mitchell is a graduate of the University of Maryland Law
School and attended Lincoln University in Pennsylvania as an under-
graduate. Mr. Mitchell, we welcome you, once again before this
subcommittee and look forward to hearing you.

Accompanying Mr. Mitchell is Ms. Marilyn G. Rose, who chaired
the Leadership Conference’s Health Task Force, and Ms. Rose is
currently the Washington counsel for the National Health Law pro-
gram. She was previously the chief civil rights attorney in the Health
Branch, Office of General Counsel of the Department of Health, Edu-
cation, and Welfare. Ms. Rose is a graduate of Brandeis University
and Harvard Law School. 5

We weleome you both here today. Mr. Mitchell, you may proceed.

(35)




36

TESTIMONY OF CLARENCE M. MITCHELL, LEGISLATIVE CHAIR-
MAN, LEADERSHIP CONFERENCE ON CIVIL RIGHTS, ACCOM-
PANIED BY MARILYN G. ROSE, CHAIRMAN OF THE HEALTH
TASK FORCE, LEADERSHIP CONFERENCE ON CIVIL RIGHTS

Mr. Mrrcaerr. Thank you, Mr. Chairman.

I want to say that, as always, we are very happy to come before you
and those of your colleagues who share your views, because you have
worked so long and hard to get these laws passed, and are unlike some
who, after they get them passed, forget about the laws, you have con-
tinued your oversight and I must say 1t is a very important thing to do.

In the Leadership Conference, we are fortunate in ]|:1\'111g a lm'gc
number of experts in various fields. We, therefore, divide our organi-
zation into various task forces, some of which work on legislation and
others of which work on oversight legislation. The distinguished lady
who is with me today is the chairperson of our Health Task Force and
I would not want to take up the time of the committee in any way,
attempting to analyze her testimony because it is most impressive. At
this point, I would yield to her to make her statement.

Mr. Epwarnps. Thank you.

Ms. Rose, you may proceed.

Ms. Rose. Thank you, gentlemen.

Gentlemen, I thank you for the opportunity to testify before this
committee today. Although I have headed the Health Task Force
for the Leadership Conference for a relatively short period of time,
since January of this year, my background and concern in this area
commenced on a professional basis in the summer of 1966 ; for almost
6 of the years since that time I have been employed as an attorney en-
gaged in the field. From August 1966, until March 1968, I was the
health eivil rights attorney for the U.S. Department of Health, Educa-
tion, and Welfare. Much of the knowledge I have stems from that ex-
perience, being deeply involved in the governmental effort to desegre-
gate the southern hospitals in the early days of medicare. From Octo-
ber 1969 to date, I have been a senior attorney with the national health
law program, the OEO funded backup center for legal service in the
health area. My area of expertise, and the litigation in which I have
been engaged with local legal service attorneys across the country, has
been the denial to the poor and minorities of access into a health sys-
tem which has been built by and is eurrently funded with an enormous
amount of Federal dollars. In context of the latter experience T have
learned both the interrelationship between poverty and lack of health
care for minorities, and conversely, how too often that that has been
an excuse; that is, that a significant portion of minority population is
covered by medicare. medicaid, Blue Cross and private insurance, just
as with white Americans, but the system is organized so as to deny
them access except into the overcrowded, underequipped, and under-
financed public hospitals of this country.

The Leadership Conference is highly concerned with the fact that
20 years after the Supreme Court rejected a dual school system in
Brown, 10 years after the court of appeals for the fourth eircuit re-
jected a dual hospital system in private hospitals constructed with
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public funds under the IHill-Burton Act—that is the Simkins v.
Moses Cone Memorial Hospital, 323 F2d 959—and 9 years after that
Simleins decision led not only to the repeal of the separate but equal
clause in Hill-Burton by Congress but also helped birth title VI on
the Senate floor, we still have a very separate and unequal hospital and
health system. What is equally tragic 1s the fact that Government offi-
cials, charged with the responsibility to assure that minorities are not
denied access into health programs funded with the Federal dollar,
have abdicated their role. This abdication has come in two ways;

First: Officials of the Office for Civil Rights, presumably with the
acquiescence of their superiors in the Department of Health, Educa-
tion, and Welfare, have been gnilty of nonenforcement, hiding behind
incorrect legal premises, nonaflirmative and woefully unimaginative
approaches to problems, refusals to proceed promptly against institu-
tions and State agencies which discriminate, and unacceptable excuses
of inadequate funds.

Second : Officials of the Department of Health, Eduecation, and Wel-
fare have continued to operate programs which continue to pour huge
amounts of money into facilities which continue policies and practices
which exclude minorities.

I shall direct my statement to both matters.

The nonenforcement of title VI by the Office for Civil Rights:

As a major factor in this nonenforcement stems from incorrect legal
premises, and this committee directed several highly relevant ques-
tions to the GAO investigators at the hearing on September 12, and
received inadequate answers: I shall direct my attention first to the
issue of the legal scope of title VI.

Title VI of the Civil Rights Act of 1964 provides:

No person in the United States shall, on the grounds of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be sub-
jected to discrimination under any program or activity receiving Federal finan-
cial assistance,

There is nothing on the face of this provision which restricts its
applicability to acts of overt discrimination. To the extent that the
Office for Civil Rights asserts that it is limited to correcting acts of
overt diserimination, there is reflected a total misunderstandine and
misstatement of the law as it has developed in the courts under the
5th and 14th amendments as well as title VI. Policies, practices, cus-
toms, and methods of operation and delivery of services which have
the effect of denying access to a group can be and are as discrimina-
tory as the sign on the entrance door.

The courts have long since recognized that Government must be
cognizant of realities and of the present effect of past, purposeful dis-
crimination upon the delivery of public benefits. To ignore these reali-
ties and to perpetuate the effect in the present of past discrimination
runs afoul of the constitutional obligations of governmental officials.
Thus, for example, the court of appeals for the fifth circuit has found
that disparities in municipal services between white and black sections
of town, whatever the intention of public officials, violates the equal
protection clause; that case is, Hawkins v. Town of Shaw, 437 F. 2d
1286 (C.A. 5, 1971), en bane aff’d 461 F. 2d 1171 (1971). That case
relied heavily upon a decision by the court of appeals for the second
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cireuit which reversed the lower court dismissal of a challenge to the

it ! X «
discriminatory effect of a relocation plan, that case is Norwalk CORE
v. Norwalk Redevelopment Agency, 396 F. 2d 920 (C.A., 1968). In
Norwalk CORE the court stated :

Equal protection of the laws means more than merely the absence of govern-
mental action designed to diseriminate; .. .. we now firmly recognize that the
arbitrary quality of thoughtlessness can be as disastrous and unfair to private
rights and the public interest as the perversity of a willful scheme,

The court then went on to recognize realities in the housing market
thus:

Where the relocation standard set by Congress is met for those who have
access to any housing in the community which they can afford, but not for those
who, by reason of their race, are denied free access to housing they can afford
and must pay more for what they ean get, the state action affirms the diserimi-
nation in the housing market. This is not “equal protection of the law.”

In Griggs v. Duke Power, 401 U.S. 424 (1971) the Supreme Court,
recognizing that past discrimination in education means that blacks
will less likely have high school diplomas and will score lower on gen-
eral examinations, found that such requirements have a discrimina-
tory effect and—where not job related—violates title VI of the Civil
Rights Act.

Thus, it is peculiarly obtuse to argue, as does the Office for Civil
Rights, that a hospital has not violated its obligation to afford publicly
funded benefits to persons without racial discrimination because the
hospital limits access to patients of private staff physicians and these
statl physicians only treat whites. Whether we are focusing upon non-
profit hospitals, in which physicians are granted staff privileges, or
proprietary hospitals, which may operate similarly or which may be
owned in fact by the staff physician, there can be no legal justification
for such an excuse.

First, no institution can pass its legal responsibilities to another
party, and then disclaim responsibility for that party’s actions. The
privilege accorded a physician to admit his patients to a hospital is a
privilege. Hospitals revoke stafl privileges for all kinds of reasons.
and impose duties upon physicians in exchange for staff privileges. At
teaching hospitals, for example, so many hours a month are usually
required to be given free by the physician for training interns and res-
idents and for treating indigent patients as part of that training pro-
gram. An individual physician or all physicians on the staff should
not be permitted to impose their personal prejudices or preferences
upon the institution so as to deny benefits, public programs, and of
access to minority persons.

Further if its staff has only white patients, whether intentionally or
not, a hospital participating in public programs must be obligated to
consider alternative mechanisms for access to the facility for minori-
ties. For example, historically innerecity hospitals did have outpatient
clinics. A hospital located in an innercity ghetto, but with a virtually
all-white patient load, by establishing or reestablishing outpatient
clinic services, can serve 1ts immediate community and change its all
white character.

In Hawkins v. Town of Shaw, the fifth circuit required the town to
come up with an affirmitive plan to correct the inequality in municipal
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sevices existing between the white and black sections of town. That
concept of aflirmative action was not new in civil rights cases. Several
years ago the courts began requiring affirmative plans for desegregat-
ing the dual school system, and that such plans be m *{Illll!gﬁl] and
produce results. As stated by the full fifth circuit, “The only school de-
segregation plan that meets constitutional standards is one that works.”
US.v. Jefferson County Board of Education, 372 F. 2d 836, 847, afi’d
en bane 380 F, 2d 385 (C.A. 5, 1967).

This concept of affirmative action is really not foreign to the obliga-
tions imposed upon the hospital and nursing home system, at least in
theory. The HEW guidelines for health facilities, first promulgated
in 1965, have long recognized a need for aflirmative action to correct
policies, and practices which have the effect of denying access. In this
regard, guideline 1 for both hospitals and nursing homes requires:

. « + The hospital ensures that staff physicians do not consider race, color, or
national origin as a factor in selecting hospitals for their patients. Where there
is significant variation between the racial composition of the patient census and
available population census data for the service area or potential service area,
the hospital has a responsibility to determine the reason for such variation and
to take whatever action may be necessary to correct any discrimination.

HEW has never followed through with a legal test of that guideline,
and the obligations which it imposes. Before giving the details of a
current case where the issue has been raised, let me give some history
on the subject.

In 1966, the office of equal health opportunity, which was part of
the public health service, did commence a legal fest of the issue. Data
was obtained from all the medicare participating hospitals in several
cities to show staff physicians at each hospital and their admissions to
the hospitals by race for a given period of time. Out of the several
cities where such investigation was being conduected—NMobile, Ala.;
New Orleans, La.; Altanta, Ga.; Chicago, Ill.; Detroit, Mich.; Mem-
phis, Tenn.—the investigation went the furthest and was the most
complete in Mobile. In fact, a notice of noncompliance with title VI
was served upon the 500-bed Mobile Infirmary. Details of the facts and
the positions of the different staff persons within HEW are fairly
accurately summarized in an article on title VI enforcement appearing
in the September 1968 issue of the George Washington Law Review—
to which Mr, Parker referred at the hearing on September 12,

The facts may be summarized thus: The city of Mobile, Ala., is
approximately 30 percent black—and I think it is actually 35 percent;
Mobile Infirmary, which is a Hill-Burton constructed black hospital
and, incidentally, has received either the highest or the second highest
total of Hill-Burton grant moneys in the State of Alabama—four or
five grants totaling several million dollars—served approximately 70
percent of the white patient load in the city at that time; Mobile In-
firmary did not admit any black patients until the summer of 1965—at
the time the case was dropped by orders of Department officials its
black patient census was only 3 percent of its total patient load; it re-
fused to abide by guideline 1 with respect to imposing affirmative
duties upon its staff; a significant number of its physicians had dual
staff privileges at all the hospitals in the city; the rates charged at
the hospitals were comparable ; and there were not transportation diffi-
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<ulties in relationship to both the location of both the black population
and the location of the hospitals, incidentally, most of which were lo-
cated within walking distance of each other.

What is the current picture in Mobile? It appears pretty much the
same as it did in the summer of 1967 when the case was dropped. Aec-
cording to the records of the Office for Civil Rights, from a 1-day pa-
tient census it took in 1969, the Mobile hospitals, all of which partie-
ipate in medicare, had the following patient census:

For the hospitals, Doctors Hospital, which was a proprietary hos-
pital that did not come into the medicare program until after the
Mobile Infirmary was cleared for medicare, in 1969, of its 106 total
patients, they only had 2 black patients that day:

Mobile Infirmary. Of their 576 total patients, they had only 35;
Martin de Porres, of their total 43 patients, all 43 patients were black;
of Mobile General, of their 188 total patients—and these aren’t the
public cases—104 were black patients; of Providence’s 233 total pa-
tients, 70 were black.

Mr. Epwarps. Why was the case dropped hy HEW ?

Ms. Rose. Well, I think the article in the George Washington Law
Review maybe got into it. It is really difficult for me to say. I wason a
middle level in the bureaucracy and the attorney on the case. There was
a difference of opinion, I think, higher up in the bureaucracy whether
or not guideline 1 should be enforced. There was an enormous cam-
paign, that is, pressure by the local medical society every day from
January throngh June of 1967. There were newspaper ads taken out
in all of the Mobile papers, and constant copies of the newspapers
were sent to the Alabama Delegation Congress. Senator Hill, of course,
was a very prominent member of the Alabama delegation and the de-
cision was made far above me that the case should be dropped.

Mr. Epwarps. Thank you.

Ms. Rose. In 1971, HEW obtained a 1-day census report from those
hospitals which it found had “questionable™ statistics. Of the Mobile
hospitals they gathered the following information :

Doctors Hospital, of their 116 total patients, only six were black;
Mobile Infirmary Hospital, of 623 patients, 34 were black; Mobile
General, of their 243 patients, 143 were black.

Doctor’s Hospital and Mobile Infirmary together serve some 60
percent of the hospital population in a city 30 percent black, but only
5 percent of the combined hospital population at these hospitals was
black for these two 1-day census. It should be noted that all persons
at all the hospitals were admitted by staff physicians; this is not the
case of persons not having a stafl physician.

Nothing has been done to date in Mobile, nor in any other city in
the country where similar disparate patterns of service exist. The
Mobile case is not a typical.

In July 1970 eight poor black women, at least six of whom have at
all times since the commencement of the suit been beneficiaries of the
medicaid program, brought a class action against all the Hill-Burton
constructed hospitals in metropolitan New Orleans, charging those
hospitals with violating their obligations under Hill-Burton to provide
a reasonabe volume of services to persons unable to pay, and to serve




41

all persons in the territorial area, and with violating their obligations
under title VI of the Civil Rights Act and the 14th amendment by
denying access to persons on the basis of race. That case is Cook et al. v.
Ochsner Foundation Hospital et al., Civ. Act. No. T0-1969, E.D. La.,
1970,

Subsequently HEW and two non-Hill-Burton hospitals were named
as defendants in the civil rights aspect of the case, All the hospitals
participate in medicare, but not in medicaid. HEW was named as a
defendant in May 1971, but 2 months previous to that time, I, as one of
the attorneys for plaintiffs, sent a letter to the regional office of the
OCR, giving the information which had been gathered from answers
to interrogatories, which clearly demonstrated the disparate patient
census of most of the New Orleans hospitals,

I won’t o into the statistics themselves, but they show that kind of
strong pattern with the exception of one or two hospitals. The exhibits
were given and attached to the statement and they should also be put
into the record.

Mr. Epwarns. Thank you. They will be included at this point.

[ The statistics referred to follows:]

STATEMENT OoF THE HEALTH TAsK Force, LEApERsHIP CONFERENCE 0N CIVIL
RIGHTS—CLARENCE MITCHELL, LEGISLATIVE CHAIRMAN MARILYN G. Rosg,
CHAmPERSON, HEALTH TAsk ForRCE

THE FAILURE OF THE U.S. DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE TO
ENFORCE TITLE VI OF THE CIVIL RIGHTS ACT OF 1964 WITH RESPECT TO HEALTH
FACILITIES

Gentlemen, T thank yon for the opportunity to testify before this Committee
today. Although I have headed the Health Task Force for the Leadership Con-
ference for a relatively short period of time, since January of this year, my back-
ground and concern in this area commenced on a professional basis in the sum-
mer of 1966 ; for almost six of the vears since that time I have been employed as
an attorney engaged in the field. From August 1966 until March 1968, I was the
health civil rights attorney for the U.S. Department of Health, Education, and
Welfare. Much of the knowledge I have stems from that experience, being deeply
involved in the Governmental effort to desegregate the Southern hospitals in the
early days of Medicare. From October 1969 to date, I have been a senior attorney
with the National Health Law Program, the 0.E.0. funded back-up Center for
legal service in the health area, My area of expertise, and the litization in which
I have been engaged with loecal legal service attorneys across the country, has
been the denial to the poor and minorities of access into a health system which
has been built by and is currently funded with an enormons amount of Federal
dollars. In context of the latter experience I have learned both the inter-rela-
tionship between poverty and lack of health eare for minorities, and conversel:
how too often that that has been an excuse, Le., that a significant portion of
minority population is covered by Medicare, Medicaid, blue cross and private
insurance, just as with white Americans, but the system is organized 80 18 to
deny them aceess except into the over-crowded, under-equipped, and under-
financed public hospitals of this country.

The Leadership Conference is highly concerned with the fact that twenty years
after the Supreme Court rejected a dnal school system in Brown, ten vears after
the Court of Appeals for the Fourth Circuit rejected a dual hospital system in
private hospitals constructed with public funds under the Hill-Burton Aot (Sim-
King v. Moses Cone Memorial Hospital, 323 ¥F2d 959), and nine years after that
Simking decision lead not only to the repeal of the “separate but equal” elause in
Hill-Burton by Congress but also helped birth Title VI on the Senate floor, we
still have a very separate and unequal hospital and health system. What is
equally tragic is the fact that Government officials, charged with the respon-
sibility to assure that minorities are not denled access into health programs




funded with the Federal dollar, have abdicated their role. This abdication has
come in two ways:

First : Officials of the Office for Civil Rights, presumably with the acquiescence
of their superiors in the Department of Health, Education, and Welfare, have
been guilty of nonenforcement, hiding behind incorrect legal premises, non-
affirmative and woefully unimaginative approaches to problems, refusals to pro-
ceed promptly against institutions and State agencies which diseriminate, and
unaceeptable excuses of inadequate funds.

Second : Officials of the Department of Health, Education, and Welfare have
continued to operate programs which continue to pour huge amounts of money
into facilities which continue policies and practices which exclude minorities.

I shall direct my statement to both matters,

The nonenforcement of title VI by the Office for Civil Rights

As a major factor in this nonenforcement stems from incorrect legal premises,
and this Committee directed several highly relevant questions to the GAO investi-
gators at the hearing on September 12, and received inadequate answers ; I shall
direct my attention first to the issue of the legal scope of Title VI.

Title VI of the Civil Rights Act of 1964 provides:

“No person in the United States shall, on the grounds of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be subjected
to diserimination under any program or activity receiving Federal financial
assistance,”

There is nothing on the face of this provision which restricts its applieability
to acts of overt discrimination. To the extent that the Office for Civil Rights as-
serts that it is limited to correeting acts of overt diserimination, there is reflected
a total misunderstanding and misstatement of the law as it has developed in the
Courts under the Fifth and Fourteenth Amendments as well as Title VI. Policies,
practices, customs, and methods of operation and delivery of services which have
the effect of denying access to a group can be and are as discriminatory as the
sign on the entrance door.

The Courts have long since recognized that Government must be cognizant of
realities and of the present effect of past, purposeful diserimination upon the
delivery of publie benefits. (I'o ignore these realities and to perpetuate the effect
in the present of past discrimination runs afoul of the constitutional obligations
of governmental officials, Thus, for example, the Court of Appeals for the Fifth
Circuit has found that disparities in municipal services between white and black
gections of town, whatever the intention of public officials, violates the equal
protection clause. (Hawking v. Town of Shaw, 437 F. 2d 1286 (C.A. 5, 1971), in
bape aff'd 461 ¥. 2d 1171 (1972) ). That case relied heavily upon a decision by the
Court of Appeals for the Second Circuit which reversed the lower Court dismis-
sial of a challenge to the discriminatory effect of a relocation plan. (Norwalk
CORE v. Norwalk Redevelopment Agency, 395 F, 2d 920, 931 (C.A. 2, 1968) ). In
Norwalk CORE the Court stated,

“Equal protection of the laws’ means more than merely the absenee of govern-
mental aection designed to diseriminate; . . . we now firmly recognize that the
arbitrary quality of thoughtlessness can be as disastrous and unfair to private
rights and the publie interest as the perversity of a willful scheme.”

The Court then went on to recognize realities in the hounsing market thus:

“Where the reloeation standard set by Congress is met for those who have aceess
to any honsing in the community which they ean afford, but not for those who, by
reason of their race, are denied free access to housing they can afford and must
pay more for what they can get, the state action affirms the discrimination in the
housing market. This is not ‘equal protection of the law.""”

In Griggs v. Duke Power, 401 U.S, 424 (1971) the Supreme Court, recognizing
that past discrimination in education means that blacks will less likely have high
school diplomas and will score lower on general examinations, found that such
requirements have a disc inatory effect and (where not job related) are unlaw-
ful under Title VI of the Civil Rights Act.

Thus, it is peculiarly obtuse to argue, as does the Office for Civil Rights, that a
hospital has not violated its obligations to afford publicly funded benefits to
persons without racial discrimination because the hospital limits aceess to patients
of private stafl’ physicians and these staff physicians only treat whites. Whether
we are foeusing upon non-profit hospitals, in which physicians are granted staff
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privileges, or proprietary hospitals, which may operate similarly or which may
be owned in fact by the staff physicians, there can be no legal justification for
such an excuse,

First, no institution can pass its legal responsibilities to another party, and
then disclaim responsibility for that party’s actions. The privilege accorded
4 physician to admit his patients to a hospital is a privilege. Hospitals revoke
staff privileges for all kinds of reasons, and impose duties upon physicians in
exchange for staff privileges. At teaching hospitals, for example, so many hours
4 month are usually required fo be given free by the physician for training in-
terns and residents and for treating indigent patients as part of that training
program. An individual physician or all physicians on the staff should not be
permitted to impose their personal prejudices or preferences upon the institu-
tion so as to deny access to minority persons.

Further if its staff has only white patients, whether intentionally or not, a
hospital participating in public programs must be obligated to consider alter-
native mechanisms for access to the facility for minorities. For example, his-
torically inner city hospitals did have outpatient clinics. A hospital located in an
inner city ghetto, but with a virtually all white patient load, by establishing or
re-establishing outpatient clinic services, ean serve its immediate community
and change its all white character.

In Hawking v. Town of Shaw, the Fifth Cireuit required the town to come
up with an affirmative plan to correct the inequality in municipal services
existing between the white and black sections of town. That concept of affirma-
tive action was not new in civil rights cases. Several years ago the Courts be-
gan requiring affirmative plans for desegregating the dual school system, and
that such plans be meaningful and produce results, As stated by the Fifth Cir-
cuit, “The only school desegregation plan that meets constitutional standards
is one that works.” U.8. v. Jefferson County Board of Education, 372 F.2d 836,
847, aff’d en banc 380 F. 2d 885 (C.A. 5, 1967).

This concept of affirmative action is really not foreign to the obligations im-
posed upon the hospital and nursing home system, at least in theory. The HEW
Guidelines for health facilities, first promulgated in 1965, have long recog-
nized a need for affirmative action to correct policies and practices which have
the effect of denying access, In this regard, Guideline One for both hospitals and
nursing homes requires:

* . .. The hospital ensures that staff physicians do not consider race, color,
or national origin as a factor in selecting hospitals for their patients. Where
there is significant variation between the racial composition of the patient
census and available population census data for the serviece area or potential
service area, the hospital has a responsibility to determine the reason for such
variation and to take whatever action may be necessary to correct any discrim-
ination.”

HEW has never followed through with a legal test of that Guideline, and the
obligations which it imposes. Before giving a detail of a current case where the
issue has been raised, let me give some history on the subject,

In 1966 the Office of Equal Health Opportunity did commence a legal test of
the issue. Data was obtained from all the Medicare participating hospitals in
several cities to show staff physicians at each hospital and their admissions to
the hospitals by race for a given period of time. Out of the several cities where
such investigation was being conducted (Mobile, Alabama ; New Orleans, Lonis-
fana; Atlanta, Georgia; Chicago, Illinois; Detroit, Michigan: Memphis, Tenn-
essee), the investigation went the furthest and was the most complete in Mobile,
In fact a Notice of Noncompliance with Title VI was served upon Mobile In-
firmary. Details of the faets and the positions of the different staff persons
within HEW are fairly accurately summarized in an artiele on Title VI enforce-
ment appearing in the September 1968 issue of the George Washington Law Re-
view (to which Mr. Parker referred at the hearing on September 12.)

The facts may be summarized thus: the city is approximately 309 black:
Mobile Infirmary (a Hill-Burton constructed hospital) served approximately 709
of the white patient load in the city at that time: Mobile Infirmary did not admit
any black patients until the summer of 1965: at the time the case wias dropped
by orders of Department officials its black patient census was only 39 of its
total patient load; it refused to abide by guideline one with respect to imposing
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affirmative duties upon its staff privileges: a significant number of its physicians
had dual stafl privileges at all the hospitals in the city; the rates were compar-
able; and there were not transportation difficalties.

What is the current picture in Mobile? It appears pretty much the same as it
did in the summer of 1967 when the case was dropped. According to the records
of the Office for Civil Rights, from a one day patient census it took in 1969, the
Mobile hospitals, all of which participate in Medicare, had the following patient
COensus :

Total Black
patients patients
Hospital:

Doctors Hospital 1_____ . 106 2
Mobile Infirmary L faicia 576 35
Martin de Porres__ . 43 43
Mobile General.. 2 R A = 188 104
Providence. . ... 233 70

! Doctors Hospital, which also had been historically, lily-white, applied for medicare participation and was permitted to
participate alter the Mobile Infirmary case was dropped.

In 1971 HEW obtained a one day census report from those hospitals which it
found had *“guestionable” statistics. Of the Mobile hospitals they gathered the
following information :

Total Black

patients patients

Hospitals:
Doctors Hospital.___._. ... S e s s 116 6
Mumlelnlumar;ﬂnsp!lal B s . 3 623 34
Mobile General. e e bl et A s S s S R e e S e 243 143

Doctor’s Hospital and Mobile Infirmary together serve some 60% of the hospi-
tal population in a city 309 black, but only 5% of the combined hospital popu-
lation at these hospitals was black for these one day census. It should be noted
that all persons were admitted by stafl physicians; this is not the case of persons
not having a staff physician.

Nothing has been done to date in Mobile, nor in any other City in the country
where similar disparate patterns of service exist. The Mobile case is not atypical.

In July 1970 eight poor black women, at least six of whom have at all times
since the commencement of the suit been beneficiaries of the Medicaid program,
brought a class action against all the Hill-Burton constructed hospitals in metro-
politan New Orleans, charging those hospitals with violating their obligations
under Hill-Burton to provide a reasonable volume of services to persons unabhle
to pay, and to serve all persons in the territorial area, and with violating their
obligations under Title VI of the Civil Rights Act and the Fourteenth Amend-
ment by denying access to persons on the basis of race (Cook et al. vs. Ochsner
Foundation Hospital et al., Civ. Act. No, T0-1969, E.D. La., 1970). Subsequently
HEW and two non-Hill-B III'I"!I hospitals were named as ln-ﬂ-nddnh in the civil
rights aspeet of the case, All the hospitals participate in Medieare, but not in
Medicaid. HEW was named as a Defendant in May 1971, but two months previ-
ous to that time, I, as one of the attorneys for Plaintiffs, sent a letter to the
Regional office of OCR, giving the information which had been gathered from
answers to interrogatories, which clearly demonstrated the disparate patient
census of most of the New Orleans hospitals. (A ecopy of that letter is attached
hereto). To date HEW has done nothing about this pieture, and we ean expect no
action until the day a Court orders them to enforce Title VI, (Concentration
of the parties and the Court on the Hill-Burton aspects of the case has put the
civil rights aspects on a back-burner until recently. )

The 1970-census from Orleans and Jefferson Parishes indicates the following
population figures :

Orleans Parish: White, 319428
Parish : White, 291.957; black, 41

black, 264,930 (45 percent black), Jefferson
35 (12.5 percent black).
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For the three year period covered by the Answers to Inferrogatories the figures
with respect to service to black patients were horrendous for several of the
hospitals, and most especially for some in the inner City. Hotel Dieu, located in
the heart of the inner City in a census tract over 809, black, a few blocks from
Charity Hospital which has a 759 black patient load, has continually had less
than 3% of its patients black. Not too far away Southern Baptist Hospital, on
the border of two census tracts, one of which was 769 black and the other
87% black, has a patient census which is less than 19 black. Indeed the admis-
sion of Southern Baptist into the Medicare program in October 1969 is particu-
larly aggregions from a civil rights standpoint, That 500 bed hospital serves some
18,000 to 20,000 patients a year. At the time (in October 1969) that it was per-
mitted to sign a provider contract in the Medicare program, the records of the
Office for Civil Rights indicated that it had served only 13 black patients during
the previous nine months, In its answers to interrogatories served by Plaintiffs
it states, with respect to the imposition of standards of performance required
by the Office for Civil Rights:

“Southern Baptist Hospital qualified as a provider of Medicare services with-
out strict compliance with each of the HEW guidelines. Principally Southern
Baptist Hospital took exception to recruiting patients and physicians to achieve
a racial balance, ., . .

“Southern Daptist was not required by HEW to send letters to Negro physi-
cians, or Negro Physician organizations and eivil rights leaders.”

Sounthern Baptist is located but a few blocks from Flint-Goodridge which has
an all-black patient load. The staff list at Flint-Goodridge is curious. There is an
enormous number of physicians with “courtesy staff privileges”, which entitles
them to place up to 20 patients a year in that hospital, Thus, the white physician,
with a few black patients, can place his white patients in a Southern Baptist
or at Hotel Dieu and his black patients in Flint-Goodridge, and never the twain
shall meet.

The Office for Civil Rights has totally ignored the legal obligations that all
these hospitals have assuned when they elected to participate in the Medicare
program. Part of it stems from the obtuse legal reasoning which ignores the
teaching of the Courts on the extent of diserimination and the affirmative action
duties which follow. Part of it stems from unimaginative approaches to prob-
lems. Two-thirds of the non-profit general hospitals in the United States have
been built under the Hill-Burton Act (some 2267 of the 3600). They are obligated
under that Aet to afford a reasonable volume of service to persons unable to pay
and to be available to all persons in the territorial area of the facility. Consider-
ing the historic emergence of the “territorial service” commitment out of its
“geparate but equal past” before the SimkEinsg decision and the subsequent amend-
ment by Congress,; it would appear that HEW (Collectively, including its com-
ponent parts of the Health Care Facilities Service and the Office for Civil Rights)
has an obligation, affirmatively, to assure that these obligations are being ful-
filled. However, not until the Eastern District of Louisiana in May of this year in
the Conk case found that HEW was violating its obligations to enforee the
“interritorial service” commitment in aequiescing in the refusal of Hill-Burton
hospitals to serve Medicaid beneficiaries, has HEW taken thiz matter seriously
but we still are awaiting HEW action on the matter. To the extent that OCR is
correct that poverty results in minority persons going to public hospitals rather
than private hospitals, the refusal by private hospifals to participate in Medicaid,
the health program for welfare recipients, exeludes the paid-for poor. In Orleans
and. Jefferson Parishes, some 80% of the persons on the Aid to Dependent Chil-
dren Program are black.

Thus, to refuse to participate in Medieaid (while participating in other Fed-
eral programs) has the effect of denying Federal benefits to black people by a
a recipient of Federal financial assistance,

With respect to contentions of lack of private physicians for the poor and
minorities, if physicians are not avallable in ghetto communities, or are only
available in limited number to treat poor and minority persons within their
territorial areas, aside from hospitals imposing the duties to serve these persons
as 2 condition of staff privileges, there are other alternatives. These include : re-
erniting physicians who do serve the minority populations; hiring phy=icians to
serve the poor and minorities ; affiliation with outpatient elinies, both of the over-

Q74017 et
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crowded public hospitals and the free standing government funded ones under
various HEW and OEO programs. In both Lee County, Arkansas, and Imperial
Valley, California, in 1970, local Hill-Burton constructed hospitals refused staff
privileges to physicians at Clinics, funded respectively by OEO and 11[‘3“’_. until
litigation or the imminent threat of litigation resulted in reversal. In Lee County
the denial of staff privileges to the Clinie physician meant that poor blacks were
denied admission to a Hill-Burton hespital; in Imperial Valley it meant that
poor Chicanos were denied admission. In both situations it was not HEW which
brought or threatened litigation; it was legal service and civil rights attorneys.

But the non-enforcement failures of the Office of Civil Rights is not limited to
its narrow perspective of legal obligations and its unimaginative approach to
problems. It has failed to demonstrate any movement even where clear, overt
discrimination exists. In 1969 OCR sent a questionnaire ont to all hospitals, re-
questing certain patient data for one day. Both admission practices and room
assignments were matters upon which the questionnaire ostensibly focused. In
1971 OCR sent out another questionnaire, this time to hospitals which were
among the “200" hold-outs and/or had notice of noncompliance in 1966-67. Al-
thongh the reports are replete with questionable practices, OCR has not taken
any action against any of them.

Among the hospitals, for example, was Greenwood Le Flore, in Greenwood,
Missigsippi, which was one of the first hospitals listed in noncompliance on the
Interagency Report in 1966. It is the only hospital in a county with a majority
black population according to the 1970 census (17,500 white and 24,874 black).
Its patient census for one day in 1969 showed 192 total patients, only 48 of
whom were black and none of whom occupied a multi-racial room. Its 1971
census showed 185 patients, only 70 of whom were black; its room assignment
information was incomplete, Nothing, or at least nothing effective, was done in
the 1969-1971 period, nor is there any indication of any action since 1071.

Another example is Bryan Whitfield, in Demopolis, Alabama. It is the only
hospital in a County which is majority black (10,640 white persons and 13,157
black persons). Its 1969 patient census showed 50 white patients and 26 black
patients; 4 of the black patients were in single rooms and 36 in rooms with
other blacks. In 1971 it did not give the total number of patients, only that
there were 2 black patients in single rooms and 36 in rooms with other blacks.
Again none were in rooms with whites. In November 1966 when I visited this
hospital, the facility was totally segregated, with the newer wing with all
private rooms and only white patients, and the older, more eramped wing with
multiple beds and all black patients. I suspect that this was the picture in 1969
and 1971, but the hospital was during these later periods allowed to participate
in Medicare and nothing seems to have been done about its internal segregation.
How overt must segregation be to precipitate action by OCR?

Indeed, it is questionable just what the Office for Civil Rights has done in the
health and welfare area during the last few years. In late 1967 these branches
were combined and the efforts were directed into the activity described as the
State Agency review. As documented by the GAO investigators, this has been
the principle activity of the Office, but the results are highly questionable. Just
why did it take until August 1971 (after the Judiciary Committee requested
GAO to make this study) for OCR to be then negotiating agreements with the
Alabama and Georgia Departments of Health to make Title VI reviews? What
credibility can such an agreement have in Alabama, where the Justice Depart-
ment has entered an appearance as amicus, supporting plaintiffs, against the
Alabama Welfare agency and its maintenance of segregated services for henefi-
ciaries? (Player et al. vs. State of Alabama Department of Pensions and Secu-
rities et al., Civ. Act. No. 3835-N, M.D. Ala.)

Although the Office for Civil Rights has alluded, both to the GAO investigators
and to members of the Health Task Force and the American Public Health Asso-
ciation, that various actions have been brought or are pending, close examination
reveals that OCR has entered cases after they have been bronght by private
parties, represented by civil rights, legal service, or public interest attorneys.
The Connecticut matter was precipitated by the Puerto Rican League Defense
Fund. Over two years ago Public Advocates, a public interest law firm, brought
an action against the California Welfare Agency as well as HEW for non-enforce-
ment of Title VI. Precipitated by this action, OCR apparently investigated the
cause of the complaint, discrimination practiced by the Sonoma County Depart-
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ment of Social Service. This investigation occurred in September 1971 ; in June
1972 a letter of noncompliance was sent to the County office. (A copy of that
letter is attached hereto,) To date mo action has occurred to enforce Title VI
or to cut the County off from Federal funds. As noted by the U.S. District Court
for the District of Columbia, and aflirmed by the Court of Appeals, in the case of
non-enforcement of Title VI in education facilities by the Office for Civil Rights,
there is a reasonable time limit to seeking voluntary compliance. A consistent
failure to act constitutes a violation of the Agency's duty to enforce the law.
(Adams v. Richardson, CADC June 12, 1973, No. 73-1273).

The continued funding of programs which have a discriminating effect

Ironically, the Office for Civil Rights can go no further than its sister agencies
if it wants to find practices and policies which accept diseriminatory and seg-
regated systems. I shall only briefly allude to these practices. The Hill-Burton
program is one with which I am familiar, largely because of the Cook case and
its six companion cases across the country which finally forced HEW to recognize
that it had some obligations to enforce the commitments of Hill-Burton hospitals
to afford a reasonable volume of services to persons unable to pay and to be
accessible to all persons in the territorial area of the facility. In response to inter-
rogatories in the Cook case on the civil rights aspects, HIEW identified areas
where all private room facilities had been approved for Hill-Burton funds, the
vast number of these in the South. In response to a more specific letter, the
facilities were identified, and a check of these facilities with the Hill-Burton
project register indicates that these facilities received the grants after Title VI
was promulgated. 1 have attached copies of the answer to interrogatories and the
letter. Although HEW takes the position that the all private room hospital is
more efficient (which is a matter in dispute with health experts) how come the
incidence of constructing such facilities is largely confined to the region of the
country where segregated facilities were openly and actively maintained until
the pressure of Title VI upon a desire to participate in the Medicare program
began to be felt? What effect does this practice have upon room rates (noting
that Medicare pays for semi-private rooms), and what effect does increased room
rates have upon persons with low incomes, a class in which minority persons are
disproportionately highly represented?

In many areas we have witnessed the flight of the hospital into the suburbs
from the inner city, funded with Hill-Burton moneys under the modernization
guise. If n service area is large enough, the “need” in the ghetto portion permits
the far reaches of the area to obtain a facility which the ghetto residents shall
never use, This is what occurred in Chicago, where two hospitals fled the inner
city, to the white suburbs loeated at the other end of a pie shaped service area.

In 1970 Congress, recognizing the problem of lack of private physicians in
urban and rural poverty areas, amended the Hill-Burton Act to give a priority
for construction of outpatient facilities in such areas and to permit free-standing
facilities to apply for such construction moneys. This amendment has heen
ignored in a substantial number of States, where the vast portion of the moneys
has been awarded to hospitals not located in poverty areas and/or not serving
the poor. HEW has approved such awards.

One would have hoped by 1973 that OCR would have reached the level of
sophistication to analyze the operation of HEW health programs and see how
these programs encouraged and aided the perpetuation of the dual, and unequal
health system. The failure to proceed beyond the concept that only overt dis-
crimination was involved doomed any such hope or expectation. It is ironic that
the grand platitudes of the Department recognize the realities which the opera-
tives in the Department ignore. We all have heard the statistics and studies
which demonstrate the greater health hazards of being non-white in this society.
Let me close with a quote from the HEW White Paper of 1971 in this regard:

“On nearly every index that we have, the poor and the racial minorities fare
worse than their opposites. Their lives are shorter; they have more chronic and
debilitating illnesses; their infant and maternal death rates are higher: their
protection, through immunization, against infections diseases, is far lower. They
also have far less access to health services—and this is particularly true of ]u'-n’r
and non-white children, millions of whom receive little or no dental or pediatrie
care.” Towards a Comprehensive Health Policy for the 1970's: A White Paper,
U.8. Department of Health Education and Welfare, May 1971, p. 2.
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APPENDIX
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. Rose Letter to Flemming

Brown letter to Sonoma County

Excerpt from Interrogatories—Cool: v. Ochsner
. Granning letter to Rose
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405 HILGARD AVEN UE,

Los Angeles Calif., March 12, 1977.
Mr. Brun FLEMMING,
Office of Civil Rights, U.8. Department of HEW,
Adolphus Tower Building, Dallas, Tex.

DeEAR Brir: As I promised on an earlier occasion, when I received further
information concerning the admissions' practices by race of the Defendant
Hospitals in my New Orleans case, I would send you the figures. In Answers to
Interrogatories, the following responses have heen received to date:

(1) HOTEL DIEY

White Negro Yellow

Inpatients by race in prior 3 years;
;- PR o iy e e 8.178 225 17
1963. .. 9, 067 217 5
1L DS N 1 9, 346 190 23
6-1970 790 24 2

White Negro
Inpatients by race in prior 3 years:
1969 _ . s 5 11,601 426
L R ] » 11,408 431
1967 . . 11, 472 an
(3) FLINT-GOODRIDGE ¢
Emergency
Inpatient Outpatient room
3,599 8,993 2,732
3,718 8,615 2,292
3,983 9, 580 2,107
AN e
i States that it does not keep statistics by race, but believes 99 percent of its patients black.
(4) TOURD INFIRMARY
Emergency
Inpatient  Outpatient? room
1968:
Ll T TP D S St o 2 g 2,534 15, 873
Nonwhite. . oo 2,796 3,601
1968
Whthe bl 2,338 14, 827
MNonwhite_ _ 2,578 5, US0
1970 (through July):
Lo BT T et MO . ) 1 1,222 8, 587
Nonwhite.......... 1,347 2,798

1 Qutpatient figures were based on percentages applied from previous studies according to Touro, and not actual records.




1970:

Inpatient services:

Nonwhite____

Emargency
room

343
919
409

Nonemergency

room

(5) SARA MAYO

ite
y r6om

69 to Dec

1969 te
970 to Sept

Inpatients:
1969

Other___......
1968
Black

159 white; 238 Negro

(6) METHODIST HOSPITAL

0
i

ecember 1968
mber 1969
10, 1970

(/) MERCY HOSPITAL

_Other...

967 :
White

White. ...
Biack

January to June 1970:

White__________.

M e e

June 1970

. 10,097

Negro

80
665
505
103
329

10, 148
2i4
6

118
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The only major hospital in New Orelans not named originally as a Defendant
was Southern Baptist. We have now moved to amend the Complaint to add
Southern Baptist as a Defendant with respect to the civil rights allegations.
Accordingly to the listings in the Journal of the American Hospital Association,
published in 1970, Southern Baptist had a total of 18,849 inpatient admissions
in 1969. I understand that for the first nine months of 1969, its Negro admissions
were only 13.

The 1970 census indicates the following population figures:

Orleans Parish: White, 319,428 ; black, 264,930 (45 percent black) ; Jefferson
Parish : White, 291,987 ; black, 41,435 (12.5 percent black).

Thus, with 45 percent of Orleans Parish and 12.5 percent of Jefferson Parish
being black, the patient loads of the Defendant Hospitals (which comprise
virtually all the beds in the Metropolitan area now that Southern Baptist has
been added to the Complaint) the percentage of blacks in these hospitals by
their own answers were:

Percent black
Hotel Dieu 2.6
Ochsner 3.5
Flint-Goodridge
Touro Infirmary..
Sara Mayo
Methodist

West Jefferson.
Charity .
L I LT e e e P A U R Ty e S *1ess than 0.1

1 Although the fizures we recelved were for a fiscal year, the T5-percent figure has been
consistent since the advent of medicare T understand (when white medicare patients who
used to be treated at Charity started to go to the private hospitals). ]
5 21 extrapolated the 13 black patients for 9 months to 17 for a year to arrive at this
gure.

Sinecerely yours
Marmy~ G. Rosk.

DEPARTMENT oF HEALTH, EpUCATION, AND WELFARE,
T60 MARKET STREET,
San Francisco, Calif., June 16, 1972,
Mr. PAunL M, ALLEN,
Director, Sonoma County Department of Social Service, 2555 Mendocino Avenue,
Santa Rosa, Calif.

DeAR MR, Arrexn: Let me express my appreciation for the courtesy and co-
operation extended by the Department's personnel during our onsite review of
the Department's operation and during subsequent discussions relating to the
release of computer stored data.

Ag you are aware, the purpose of our reviews was to assess the current
compliance of the Sonoma County Department of Social Service with title VI
of the Civil Rights Act of 1964. This letter sets forth a summary of our findings
and conclusions.

Title VI and the departmental regulation, 45 CFR part 80 (a copy of which
has been provided to you), prohibits diserimination on the gronnds of race, color,
or national origin by recipients of Federal financial assistance,

The regulation provides that no person shall, on aceount of race, color, or
national origin, be excluded from participation in, be denied the benefits of, or be
snbjected to the provision of services in a diseriminatory manner in the opera-
tion of any federally assisted program. More specifically, the regulation prohibits
the operation of any such program in a manner which has “the effect of subject-
ing individuals to diserimination beeause of their race, eolor or national origin or
[hag] the effect of defeating or substantially impairing accomplishment of the
objectives of the program as respect[s] individuals of a partienlar race, color or
national origin, This Office has reviewed a substantial amount of data related
to the current operations of your Department. During our onsite visits to the
county during August and September 1971, members of the review team inter-
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viewed several members of the Department’s staff as well as clients of the
Department and other interested members of the community.

In addition, the Office has reviewed data files of the Department store_d with
Alpha Beta Associates, gquestionnaires completed by nearly all of the l{epart-
ment's current staff, and preliminary Fourth Count Census Data relating to
the language characteristics of the Spanish-surnamed population of the county
and the racial and ethnie characteristics of the poverty population of the county
on a county-wide basis (rather than by consus tract).

On the basis of this information, we have concluded that the Sonoma County
Social Services Department is in probable noncompliance with title VI of the
Civil Rights Act in that Spanish-surnamed potential and enrolled clients are
frequently excluded from receiving public assistance benefits or receive inferior
treatment and services not because of a lack of eligibility or legal entitlement
to benefits, but solely because of their Spanish language and culture, their
limited knowledge of the English language, and the county department’s fail-
ure to take account of these characteristics.

With regard to the exclusion of Spanish-surnamed potential clients from re-
ceiving public assistance benefits, preliminary Fourth Count Census data re-
veals that based on the efficiency of the Department in enrolling non-Spanish
surnamed potential clients, at least 800-950 Spanish-surnamed clients have
been excluded. While Spanish-surnamed persons and families constitute 11 per-
cent of the county’s population below “75 percent Poverty Level”,' 11-12 percent
of the county’s population below “Poverty Level,” and 12-13 percent of the
county’s population below *“125 percent Poverty Level,” Spanish-surnamed cases
constituted only 5 percent (an estimated 608) of the public assistance caseload
(12,342) and 6 percent (129) of the Social Service caseload (2,024) as of Janu-
ary 31, 1972.

Using the efficiency of the Department in enrolling non-Spanish surnamed
public assistance clients below “Poverty Level” as a base, approximately 41 per-
cent of the Spanish-surnamed public assistance clients which this efficiency level
would indicate should be enrolled are, in fact, enrolled. With regard to the
population below “125 percent of Poverty Level,” this percentage drops to ap-
proximately 30 percent. From ounr analysis of the data collected, we have con-
cluded that the present operation of the Department has the effect of substan-
tially impairing the accomplishment of the objectives of the program with respect
to Spanish-surnamed individuals.

The barriers presented to Spanish-speaking applicants for welfare benefits
are highlighted by the poor utilization of Spanish-speaking employees. During
an on-site visit to the Department, a total of 7 employees were identified as
Spanish-speaking. Of the 7 employees so identified, 3 were assigned in some
capacity to the eligibility caseload, and 4 were assigned to the social service
caseload. Of the 3 persons assigned to the eligibility caseload, one served as an
eligibility supervisor, one as an intake worker, and one as a case aide. Of the
4 persons assigned to the social service caseload, one served a8 a social service
supervisor, one as a social service caseworker, one as a foster home licensing
worker, and one as a case aide. Questionnaires were completed by cach of these
persons and the data was incorporated in the estimate of current client serv-
ice capability.,

We have been informally notified that 4 more Spanish-speaking persons have
been employed, that one of those previously identified—a social service case
aide—has left the Department, and that one—an eligibility supervisor—appears
to have been assigned to other duties. Of the 4 newly hired Spanish-speaking em-
ployees, only 3 are professionals and only one has been assigned to the eligibility
caseload. Thus, a total of 8 Spanish-speaking employees (two professionals and
one aide) are currently assigned to the eligibility easeload. According to data
supplied to us on January 31, 1972, the Spanish-speaking public assistance ease-
load was distributed among a total of 87 eligibility workers. Data revealed that
the highest caseload of any worker in terms of the number of Spanish-speaking
cases was 13 (5% of the total caseload for that worker) and that in only one
instance did a Spanish-speaking easeload for any worker exceed 20% of the case-
load—the exception being 85.7% (or 10 cases) of a total caseload of 28, It appears,
therefore, that little effort has been made to allocate currently available Spanish-

! Items in quotations are classifications used in preliminary 1970 Fourth Count Censns
data tables,
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speaking staff so as to reduce as much as possible the number of Spanish-speak-
ing publie assistance cases unserved by bilingual staff. To the extent that Span-
ish-speaking personnel are not assigned to each identifinble unit within the De-
partment, i.e., telephone, reception, eligibility intake, ongoing eligibility, and
each of the categorical Social Seryice units, there is a denial of services to Span-
ish-speaking persons.

Our review also indicates that the current underenrollment of Spanish-sur-
named clients is directly attributable to the failure of the County Department to
utilize culturally and linguistieally competent client contact staff to serve poten-
tial Spanish-speaking clients, Caseload data supplied by the Department indicate
that as of January 31, 1972, approximately 759 of all Spanish-surnamed eligibil-
ity cases (and approximately 709% of currently served persons) are Spanish-
speaking and approximately 659 of all Spanish-surnamed social service cases
(approximately 67¢% of all currently served persons) were Spaunish-speaking.
Similarly, preliminary Fourth Count Census Data for the county shows that
approximately 647 of all Spanish-surnamed persons in the county speak Spanish,
not English, as the language of regular communication. The close correlation be-
tween census figures and the fizures derived from computer printout data and
questionnaires as to your eligibility easeload, cited above, leads to the conclusion
that the term “Spanish-speaking” as used in this letter to refer actual or poten-
tinl welfare clients means that such individuals use Spanish as their primary
language of communication,

Computer printouts from Alpha Beta Associates and questionnaires from case
workers reveal that of the 311 Spanish-speaking eligibility cases recorded as of
January 31, 1972:

(@) Approximately 292 or 939 of Spanish-speaking public assistance cases
were not served by a bilingual eligibility worker ;

(b) approximately 239 or 769 were not served by a bilingual eligibility worker
or Department-provided translator; and

(¢) approximately 216 or 699 were completely unserved either by a bilingual
eligibility worker, agency-provided translator, or bilingnal friend or acquaint-
ance, Based on the estimated caselond of 608, the number of Spanish-surnamed
eligibility cazes would be approximately 438, The percentages in paragraphs a, b,
and ¢ above, accordingly, would thereby increase to approximately 969, 839,
and T8% respectively.

The failure to provide lingnistically competent staff appears to be complefe
with regard to initial elient contact. According to records of the Department sap-
plied to our Office and questionnaires completed by Department staff, as of Jan-
nary 1, 1972, the Department employed no Spanish-speaking telephone operators
or receptionists. Imterviews with clients and caseworkers indicate that the ab-
sence of bilingnal telephone operators has resulted in signifieantly greater
burdens on Spanish-speaking potential eclients as compared to other potential
clients in terms of greater time delays, more required visits to the Department's
office and, as a result, the additional burdens of child care, transportation time
and expenses, and the like. Moreover, this breakdown of communication regard-
ing general eligibility for benefits and enrollment procedures has led to a failure
by Spanish-speaking clients to enroll for benefits to which they are entitled by
law,

From interviews with easeworkers and clients, our Office has also determined
that the non-existence of bilingual reception services results in Spanish-speaking
potential clients receiving markedly different treatment than other potential cli-
enfs, For instance, Spanish-speaking clients are often told to come back at an-
other time, which imposes additional burdens of child care, transportation, and
the like. Spanish-speaking clients are also told to come back with a ehild or neigh-
bor who can translate, thereby deterring them from returning because of an
understandable reluctance or refusal to have to disclose to children, neighbors
and acquaintances private information which the Welfare Department, by its
own eriteria, rightfully regards as highly personal and confidential. Spanish-
speaking clients are also asked to wait long periods of time in order for a transla-
tor to be located, thereby deterring enrollment or cansing hardships not suffered
by non-minority clients.

The lack of bilingual eligibility workers has also led to a breakdown of neces-
sary communieation with Spanish-speaking potential clients.

Interviews with easeworkers reveal that the lack of staff capability to com-
municate in Spanish often results in a failure to enroll Spanish-speaking elients.
Data gathered during the review indicates that non-bilingual workers frequently
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require potential clients to use translators from the non-professional staff of the
agency who do not understand the basic eligibility requirements and, therefore,
cannot adequately explain them, or children, neighbors, or bilingual persons who
happen to be in the waiting room, and who neither understand the basic eligibility
requirements nor, in any event, are appropriate persons to discuss or have knowl-
edge of confidential information about potential clients,

Another area of concern which has arisen as a result of our review is the
apparent unequal delivery of services to Spanish-speaking clients who have been
enrolled despite whatever obstacles may have existed at the inifial eligibility
stage. For example, the inability of the Department to assist Spanish-speaking
clients in communicating changing circumstances has apparently led to a failure
by eligibility workers to make available upward adjustments or emergency
financial alloeations to such clients. From interviews with clients and case-
workers, the Office has also determined that unwarranted reductions of benefits
and terminations of assistance have resulted from the inability of eligibility
workers to communicate directly with the clients,

These interviews also indicate that the inability of eligibility workers to
communicate with Spanish-speaking clients has resulted in the inability of
Spanish-speaking clients, who are in need of social services, effectively to com-
municate their need. Computer printouts from Alpha Beta Associates and ques-
tionnaires from easeworkers reveal that of the 129 estimated Spanish-surnamed
social service cases as of January 31, 1972, approximately 81 or 639, of such
cases are primarily Spanish-speaking. With regard to these cases:

(@) Approximately 42 or 529 are not served by a bilingual social service
worker

(b) Approximately 39 or 489, are not served by either a bilingual social
service worker or Department provided translator; and

{e¢) Approximately 36 or 449, of such cases are completely unserved by a
bilingnal soecial service worker, agency-provided translator, or bilingual relative,
friend, or acquaintance.

Testimony of Spanish-speaking clients also indicates that important welfare-
related problems of many Spanish-speaking clients are never understood by non-
Spanish-speaking social service workers responsible for evaluating clients’ needs.
We have concluded that the failure of the Department to employ more than four
Spanish-speaking social service workers, one of whom incidentally, is a super-
viser not in direct contact with clients, results in the diseriminatory treatment
of Spanish-speaking clients, Again, the use by non-Spanish speaking social service
workers of children or neighbors as translators creates a barrier to communi-
cation with the Spanish-speaking client who, like the English-speaking client,
seeks and is entitled to privacy. Thus, the use of translators may also have the
effect of defeating or substantially impairing the objectives of the program with
respect to many Spanish-surnamed clients.

From information gathered during the review, we have also concluded that the
absence of any form of agency-provided cultural awareness training to client
contact and supervisory personnel has resulted in a significantly lower level of
understanding by the staff of the unigue characteristics of Spanish-speaking
clients—such as religious beliefs, family life, self-concept, and similar areas—
than the level of staff understanding of such matters with regard to non-
Spanish-speaking clients. As we know you will recognize, an understanding of
client behavior has an important and legitimate bearing on whether and how
welfare benefits should be delivered. The lack of such understanding on the part
of your staff has, in our opinion, been a material factor in the current lack of
delivery or differential delivery of benefits to the Spanish-speaking community.

In accordance with the findings set forth in this letter, we are requesting
that you inform us within 30 days of what specific actions will be taken by the
Sonoma County Department of Social Services to correct the deficiencies identi-
fied. Since we recognize that you may not have given adequate thought or plan-
ning to correct these deficiencies, we are also ready to be of immediate asdstance
with regard to further discussions on the problems set forth, and the prepara-
tion and design of appropriate remedies. In this connection, as you may know,
our office is also currently conducting similar reviews of other county welfare
departments, and is working with the California Department of Social Welfare
both to provide appropriate remedies in county welfare departments, and to
identify appropriate steps to be taken at the State level. We are providing the
State Department with a copy of this letter, and expect that the design and
implementation of appropriate remedies in your county system will be con-
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sistent with those that may be identified in conjunction with our State agency
review.

We would also like to inform you that, in the absence of clear and convine-
ing rebuttal to any points we have raised, or adequate and prompt remedies
for those deficiencies which we have identified, and may identify further in the
course of our discussions, formal enforcement steps under Title VI of the Civil
Rights Act of 1964 will be taken.

We look forward to hearing from you to begin discussions with your staff
as promptly as possible. Please feel free to call me at area (415) 556-8586, or
write to me as Regional Director, Office for Civil Rights, 760 Market Street,
Room 700, San Franciseo, California, 94102,

Sincerely,
Roperr L. BROWN,
(For Floyd L. Pierce),
Regional Civil Rights Director.
Supplemental interrogatory (1)
No answer necessary. See response to Interrogatory 8(c).
Answer to supplemental interrogatory (2)

10(a). One application was received by the Tennessee State Hill-Burton
Agency wherein the applicant had asked waiver of the subject assurance, As
the application did not otherwise reach an approval stage (the applicant could
not raise its share of the proposed project), no disposition was made with
respect to the request to waive the subject assurance.

10(b). There are no applications for Hill-Burton assistance pending approval
wherein the applicant has indicated, by marking block 10P.(2), that the facility
will not furnish below cost or without charge a reasonable volume of services
to persons unable to pay therefor.

Answer to supplemental interrogatory (3)

From the commencement of the program to June 30, 1971, the Hill-Burton
program of the Department has assisted 5,787 general hospital projects. These
were construetion or modernization projects.

Thirty-four projects have been identified as constituting facilities which, upon
completion of the assisted project, would be an all-private room facility. Project
records are not filed on the basis of whether the projects were for “all-
private bed rooms”, and it has been necessary to base identifications on the rec-
ollections of regional office personnel and State agency staff. There may be
others because hospitals are encouraged to design facilities with gingle rooms
because they can operate at a higher occupancy rate and more efficiently. We re-
quire coverage by third party vendors. The list follows :

Idaho.—Project approved May 1966, for replacement construction of 107 gen-
eral hospital beds, all one-patient bed rooms with exception of pediatrics and
obstetrics,

Oregon.—Project approved September 1062, for new hospital, all one-patient
bed rooms, 93 beds.

Washington.—Two (concurrent) projects approved May 1967 for participation
in replacement construction of 128 general hospital heds in a 177 bed facility
having all single patient rooms with the exception of two “semi-private” rooms.

Region VIIT (Denver) reporfed participation in one general hospital project
having mostly all single patient rooms. Further details with respect to this proj-
ect can be obtained if needed.

Georgia.—One project involving Hill-Burton assistance for the addition of 28
all-private rooms to a hospital having semi-private rooms.

Mississippi.—In Mississippi, Hill-Burton assistance has been provided for the
construction of or addition fo 16 hospitals which, upon completion were “all-
private room” facilities. Assistance has also been provided for the addition of
“all-pggvate rooms” to 8 hospitals which did contain some multi-bed rooms.

North Carolina.—T7 hospital projects approved for all-private bed rooms.

South Carolina.—2 hospital projects approved for all-private bed rooms,

Oklahoma.—Two hospitals are in the planning stage, OKLA-336—Mercy Hos-
pital, Oklahoma City, and OKLA-337—Preshyterian Hospital, Oklahoma City.
Both hospitals are teaching hospitals for the Oklahoma University of Medical
Schools and are following recommendations of the Medical School Faculty in
the development of the new facilities which will replace present non-conform-
ing structures.




Louisiana.—Two hospitals have been constructed as all-private room facilities.
They are: LA-148—Richland Parish Hospital, Rayville, La., just completed. The
Part 1 was approved June 16, 1969. LA-149—Bunkie General Hospital, Bunkie,
La., just opened. The Part 1 was signed March 17, 1969,

Ohio.—Fulton County Medical Center under construction. Will be an all-
private bed facility.

Minnesota.—Canby Hospital. A 27-bed all-private bed facility.

Dr. Harald M. Graning, Director, Health Care Facilities Service, Health
Services and Mental Health Administration, being first duly sworn, deposes and
states that the foregoing answers to the interrogatories and supplemental inter-
rogatories are to the best of his knowledge and belief true, although the truth
of all said answers is not known to him personally.

Hararp M. GRANING.
STATE OF MARYLAND,
County of Montgomery, 8s:

This is to certify that on this 23rd day of September, 1971, Harald M. Graning
personally appeared before me, a Notary Public in and for the State uforcsn_id.
and makes oath that the above is true to the best of his knowledge, information
and belief.

Waywe F. Guss.
Notary Public in and for Montgomery County, Md.
My commission expires July 1974.

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
Rockville, Md., March 22, 1972,
Miss MARILYN G. ROSE,
National Health Environmental Law Program, Suite 235, 738 Fifteenth Sireet
NW, Washington, D.C.

DEAR Miss RosE: Thank you for your letter of January 17, which requested
certain information concerning private room general hospital projects which
have been assisted with grants under the Hill-Burton program and the basis
for our policy of encouraging the construction of such projects. I am sorry for
the delay in processing this response.

In brief, we have been encouraging the construction of single rooms because
it has been demonstrated that hospitals having a high proportion of single rooms
are able to operate at a higher occupancy rate, and thus more efficiently. En-
closed are a number of excerpts from the literature which support that
conclusion.

The following is a list of Hill-Burton projects, by state, which have involved all-
private-room construection :

Georgia : Calhoun County Hospital, Arlington.
Idaho: Mercy Hospital, Nampa.
Lousiana :
Richland Parish Hospital, Rayville.
Bunkie General Hospital, Bunkie.
Minnesota : Canby Hospital, Canby.
Mississippi :
Northeast Mississippi Hospital, Booneville.
Cohona County Hospital, Clarksdale,
Forest General Hospital, Hattiesburg.
University Hospital, Jackson.
Tishomingo County Hospital, Juka.
Memorial Hospital, Gulfport.
North Mississippi Medical Center, Tupolo.
Houston Hospital, Houston.
Pontetoe Community Hospital, Pontetoe,
Singing River Hospital, Pascagoula.
Simpson General Hospital, Mendan Hall,
Hancock General Hospital, Bay St. Louis.
Webster General Hospital, Eupora.
Jasper General Hospital, Bay Springs.
Vicksburg Hospital, Vicksburg.
Union County General Hospital, New Albany.
Perry County Hospital, Richton.
Jefferson County Hospital, Fayette.
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Mississippi—Continued
Madison County Hospital, Canton.
Granada County Hospital, Granada.
Ittawamba County Hospital, Fulton.
Ocean Springs Satellite, Ocean Springs.
sSonthwest Mississippl General Hospital, MeComb.
Rankin County Hospital, Brandon.
Lowndes General Hospital, Columbus,
Marshall County Hospital, Holly Springs.
North Panola County Hospital, Sardis.
Smith County General Hospital, Raleigh.
Jaldwin Satellite Hospital, Baldwin.
Walthall Hospital, Tylertown.
Hillerest County Hospital, Calhoun City.
Oktibbeha County Hospital, Starkville.
North Carolina :
Nash County Hospital, Rocky Mount.
Gaston County Hospital, Gastonia.
Martin County Hospital, Williamston.
Lenior Memorial Hospital, Kingston.
Northwest Distriet Hospital, Roanoke Rapids.
Hugh Chatham Memorial Hospital, Elkin,
Washington County IHospital, Plymouth,
Ohio: Fulton County Medical Center, Wausen.
Oklahoma :
Mercy Hospital, Oklahoma City.
Presbyterian Hospital, Oklahoma City.
Oregon : Providence Hospital, Medford.
South Carolina :
Lexington County Hospital, Lexington.
Edgefield County Hospital, Edgefield.
Washington : St. Peters Hospital, Olympia.

Copies of the application for each of these projects are maintained in the
varions Regional Offices of the Department. These documents are available for
your inspection, or for copying at your own expense, at the Regional Offices. If
this is inconvenient, we would be willing to have a sample selected by you mailed
to our central office here in Rockville. After you have identified which, if any, of
the applications you would be interested in inspecting, their identifying numbers
and locations may be obtained by ealling Mr. Ted Bechtel at 443-1960. He will
order them mailed here if you so request,

We are unable to provide you with the information requested concerning per
diem cost before and after construction. Even if such material were available,
however, it would be of little use without a detailed analysis of each hospital's
finaneial situation to ascertain what factors are responsible for any particular
change In per diem charges, Additions, alterations and complete replacement of
hospitals have, in nearly all instances, provided additional services which are
reflected in per diem charges. Depreciation and debt service costs would also
affect such charges. Then too, ag you know, the per diem cost has been increasing
in most hospitals whether they have a capital expansion program or not. In any
event, no information concerning per diem costs has been obtained in the grant
program, either as part of the project application or following completion of the
facility.

Sincerely yours,
HARrAD M. GrANTNG, M.D,,
Assistant Surgeon General,
Director.

CALIFORNTA RURAL LEGAL ASSISTANCE,
San Francisco, Calif., September 14, 1978.
Ms. MARILYN G. ROSE,
Chairwoman, Health Task Force, Leadership Conference on Civil Rights,
Washington, D.C.
Deasr Ms. Rose: Thank you very much for your recent letter. As you are no
doubt aware, CRLA on behalf of its clients has a continuing and deep interest
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in enforcement of Title VI of the Civil Rights Act of 1964. A substantial number
of our clients are farmworkers who have a vital interest in the enforcement by
IHEW of its obligations under Title VL

At the present time CRLA attorneys, myself included, are counsel for plain-
tiffs in a class action lawsnit charging HIEW with non-enforcement of its civil
rights obligations under Title VI. This case was filed on May 16th, 1972 and is
entitled, Asociacion Mixta Progresista, et al, v. United States Department of
ITealth, Bducation and Welfare, et al., (NO. C-72-882, N. Dist. Calif.). Addi-
tional defendants in the case are Caspar Weinberger, as head of HEW, Fernando
1. €. de Baca, as administrator for Region IX of HEW, Peter Holmes, director of
the Office of Civil Rights (OCR) in HEW, the California Department of Social
Welfare, and the welfare departments in the counties of Sonoma, Tulare and
San Mateo. I have taken the liberty of enclosing a copy of the amended complaint
in thig case for your information. As you ean see from the complaint, basically
the first claim for relief charges a denial of equal services and benefits to plain-
tiffs and their class and specifically charges the local state and federal defend-
ants with violation and non-enforcement of Title VI

In addition to a copy of the amended complaint I have also included a copy of
the previous administtative complaint to HEW outlining the same grievances, a
copy of a lefter of probable non-compliance with Title VI which HEW issued
against Sonoma County, and portions of discovery memoranda which relate to
our efforts to discover HEW’s investigation of the California welfare system. As
outlined in the later documents, pursuant to the administrative complaint, HEW
did conduct a thorongh investigation of the allegations made. It is our conten-
tion that in fact HEW found substantial evidence of non-compliance with the
requirements of Title VI,, e.g., the findings evidenced in the letter of probable
non-compliance issued to Sonoma county. Plaintiffs in Asociacion Mizta at-
tempted to discover the results of this investigation, however, then Secretary of
HEW, Elliot Richardson's claim of “executive privilege” was sustained by the
federal court and to date HEW and OCR has pretty much suppressed these
findings. From my perspective and experience in this case, HEW has done nothing
to enforce the provision of Title VI in the California welfare system even though
it has discovered substantial violations. HEW has taken no further action
against Sonoma County pursuant to the letter of probable non-compliance and
as far as 1 know has not even attempted fo negotiate with the state and county
agencies for the correction of these shortcomings. I believe that the findings in
Adams v. Richardson are precisely in point in this case, Finally, the problems
outlined in Asociacion Mixrta, et al., are not isolated to the counties complained
of, but are in fact state-wide.

I hope this brief deseription adequately outlines the problems Mexican-Ameri-
can welfare recipients are having in California as a result of the non-enforce-
ment by HEW of the provisions of Title VI. If I ean provide additional informa-
tion on this situation or be of any assistance to you, please advise.

Sincerely,
Josk I.. MARTINEZ, Deputy Director,
Enclosures,

Ms. Rose. Thank you.

To date, HEW has done nothing about this picture, and we can ex-
pect no action until the day a court orders them to enforce title VI.
Concentration of the parties and the court on the Hill-Burton aspeets
of the case has put the civil rights aspects on a back burner until
recently.

The 1970 census from Orleans and Jefferson Parishes indicates the
following popnlation fioures:

Orleans Parish has 319,428 white patients and 64.930 black patients,
which is 45 percent black; and Jefferson Parish has 291.987 white and
41.535 black persons, that is 12.5 percent black. These are the two par-
ishes which make up what is called Metropolitan New Orleans.

For the 3-year period covered by the answers to interrogatories the
figures with respect to service to black patients were horrendous for
several of the hospitals, and most especially for some in the inner city.
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Hotel Dieu, located in the heart of the inner city in a census tract over
80 percent black, a few blocks from Charity Hospital which has a 75
percent black patient load, has continually had less than 3 percent of
1ts patients black. Not too far away Southern Baptist Hospital, on the
border of two census tracts, one of which has 76 percent black and the
other 87 percent black, has a patient census which is less than 1 per-
cent black. Indeed the admission of Southern Baptist into the medicare
program in October 1969 is particularly egregious from a civil rights
standpoint. That 500-bed hospital serves some 18,000 to 20,000 patients
a year. At the time (in October 1969) that it was permitted to sign
a provider contract in the medicare program, the records of the Office
for Civil Rights indicated that it had served only 13 black patients
during the previous 9 months, and yet it was found in compliance with
the Civil Rights laws and allowed to come into this program.

At this point, I would like to say. parenthetically, in August. by tele-
phone T was discussing the civil rights case with one of my colleague
attorneys in New Orleans and he told me that just that week their
domestic had been hurt in an automobile accident right in front of
Southern Baptist and she happened to have some private commercial
insurance. The ambulance drivers came and the man in the other car,
who was white was taken to Southern Baptist. She wasn’t asked where
she wanted to go. She was taken to Charity Hospital, She is black.
That is the pattern.

In its answers to interrogatories served by plaintiffs Southern Bap-
tist states, with respect to the imposition of standards of performance
required by the Office for Civil Rights.

Southern Baptist Hospital qualified as a provider of Medicare services without
strict compliance with each of the HEW guidelines. Principally Southern Baptist
Hospital took exception to recruiting patients and physicians to achieve a racial
balance . . .

Southern Baptist was not required by HEW to send letters to Negro physi-
cians, or Negro Physician organizations and civil rights leaders,

That is the most minimum thing you can imagine and they weren’t
even required to do that.

Mr. Epwarps. So, Southern Baptist just said we are not going to do
it and we don’t have to; is that correct ?

Ms. Rose. And they let them come in.

Mr. Epwarps. And they made no affirmative effort to integrate?

Ms. Rose. In later interrogatories, for the full year of 1971, of ap-
proximately 19,000 or 20,000 patients, there were 90 black patients so
Southern Baptist had improved but still 90 black patients out of 20.000
isn’t good. Later they reached 99 black patients, but, as I said, they
are in an avea that is 90 percent black,

Mr. Epwarps. And is there action in Federal courts pending on this?

Ms. Rose. Yes, another example is Ochsner, which rates itself the
Mayo Clinic of the South; of their patients, less than 3 percent are
black.

Mr. Epwanrns. And in what way, if any, is the Office of Civil Rights
of HEW participating in this action?

Ms. Rose. They have been named as defendants and they have done
nothing whatsoever.

Mr. Evwaros. Thank you.

Ms. Rose. Now, Southern Baptist is located but a few blocks from
Flint-Goodridge which has an all-black patient load. The staff list at
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Flint-Goodridge is curious. There is an enormous number of physi-
cians with “courtesy staff privileges,” which entitles them to place up
to 20 patients a year in that hospital. Thus, the white physician, with
a few black patients, can place his white patients in a Southern Bap-
tist or at Hotel Dieu and his black patients in Flint-Goodridge, and
never the twain shall meet. And that, incidentally, is a common pat-
tern I have seen across the South. There is always one black middle-
class hospital and historically, that is the only hospital where black
middle-class people with insurance went.

Mr. Epwarps. The subject of separate but equal came up in the last
set of hearings we had and I believe it was stated by a witness that the
services were relatively equal in the segregated hospitals that they had
examined. Are you suggesting that the services offered the black
patients in Flint-Goodridge are inferior to the services offered the
patients at Southern Baptist?

Ms. Rosk. Let me answer this in a different way. I disagree that they
really are separate and equal. First of all, the vast majority of black
patients in this country don’t get into the small Martin de Porres Hos-
pitals, for instance, They get into the large overcrowded, underst affed,
and underequipped public hospitals, D.C. General Hospital, New Or-
leans Charity Hospital, the L. A. County General-type hospitals;

Joston city-type hospital; the Cook County-type hospital. T could
name them across the country. All of these hospitals have deteriorated
seriously in the last few years and I would refer everyone to the July
1970, issue of American Hospital Association magazine called “Ios-
pitals.” The entire issue was devoted to the plight of the public hos-
pitals, and this is a matter of record. The hospital industry knows it.
This is not to say the individuals at these hospitals are incapable men.
Some of the most dedicated men I have met are the doctors at ( ‘harity
General in New Orleans. I would go on record to state that, but con-
cerning the number of patients and the size of the hospitals, the fact
that they have to close down wings because they don’t have the equip-
ment and they don’t have the beds, that is all a matter of record.

Charity Hospital in New Orleans, for instance, has been forced to
turn away 25 to 50 patients a day from inpatient admission because
they just don’t have the beds. They will treat them on an ambulatory
basis, but they can’t take them as inpatients. The doctors there hope
it is a less sick person they have turned down and the surgeons at that
hospital keep a list of people, which is called the surgical wait list,
hoping that will find a bed for them, and, if it isn’t an emergency sur-
gery, it may take 6 months and that suspect breast mass, which they
hoped wasn’t cancer might instead of being a simple operation in Jan-
uary, in May become a total mastectomy because of this, They gamble
and they hate to gamble but they have to.

The Flint-Goodridge type hospitals, also have problems, They are
middle-class hospitals but very often the black doctor and. especially,
the older black doctors, conldn’t get into the fancy medical schools
and couldn’t get into the fancy specialty training and so that even
though they are good—and many of them are really excellent doctors—
but the comparison of getting into a Flint-Goodridge and getting into
an Ochsner is like, well, for instance, in this city I suppose it is like
going to Johns Hopkins or maybe going into Suburban Hospital. The
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problem is, too many of the black hospitals are suburban hospitals and
they have not been, because of other kinds of diserimination, ever been
able to build themselves into Johns Hopkins type institutions,

The Office for Civil Rights has totally ignored the legal obligations
that all these hospitals have assumed when they elect ed to participate
in the medicare program. Part of it stems from the obtuse legal
reasoning which ignores the teaching of the courts on the extent of
diserimination and the aflirmative action duties which follow. Part of
it stems from unimaginative approaches to problems. Two-thirds of
the nonprofit general hospitals in the United States have been built
under the Hill-Burton Act; some 2267 of its 3,500 to 3.600. They
are obligated under that act to afford a reasonable volume of service
to persons unable to pay and to be available to all persons in the terri-
torial area of the facility. Considering the historic emergence of the
“torritorial service” commitment out of its “separate but equal past”
before the Simkins decision and the subsequent amendment by Con-
oress, it would appear that HEW, collectively, including its com-
ponent parts of the health care facilities service and the Office for
Civil Rights, has an obligation, affirmatively, to assure that these
obligations are being fulfilled. However, not until the eastern distriet
of Lonisiana in May of this year in the ook case found that HEW
was violating its obligations to enforce the “territorial service” com-
mitment in its acquiescing in the refusal of Hill-Burton hospitals to
serve medicaid beneficiaries, has HEW taken this matter seriously but
we still are awaiting HEW action on the matter.

To the extent that OCR is correct that poverty results in minority
persons going to publie hospitals rather than private hospitals, the
refusal by private hospitals to participate in mediecaid, the health pro-
gram for welfare recipients, excludes the paid-for poor. In Orleans
and Jefferson Parishes, some 90 percent of the persons on the aid to
denendent children program are black.

Thus, to refuse to participate in medicaid while participating in
other Federal programs—has the effect of denying Federal benefits to
hlnck people by a recipient of Federal financial assistance.

With respect to contentions of lack of private physicians for the
poor and minorities, if physicians are not available in ghetto commu-
nities, or are only available in limited number to treat poor and minor-
ity persons within their territorial areas, aside from hospitals
imposing the duties to serve these persons as a condition of staff
privileges, there are other alternatives. These include recruiting physi-
cians who do serve the minority populations: hiring physicians to
serve the poor and minorities: affiliation with outpatient elinies, both
of the overerowded public hospitals and the free standing Govern-
ment funded ones under varions HEW and OEO proerams.

Tn both Lee County. Ark.. and Tmperial Valley, Calif.. in 1970. local
Hill-Burton constructed hospitals refused staff privileges to physi-
cians at these clinies. funded respectively by OEO and HEW, until
litiation or the imminent threat of litigation, resulted in reversal. In
Tee County the denial of staff privileges to the elinie physician meant
that poor blacks were denied admission to a Hill-Burton hospital: in
Tmperial Valley it meant that poor Chieanos were denied admission.
In both situations it was not HEW which brought or threatened liti-
gation ; it was legal service and civil rights attorneys.
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But the nonenforcement failures of the Oifice for Civil Rights is not
limited to its narrow perspective of legal obligations and its unimagi-
native approach to problems. It has failed to demonstrate any move-
ment even where clear, overt discrimination exists. In 1969 OCR
sent questionnaires out to all hospitals, requesting certain patient data
for 1 day. Both admission practices and room assignments were mat-
ters upon which the questionnaire ostensibly focused. In 1971 OCR
sent out another questionnaire, this time to hospitals which were
among the “200" holdouts and/or had notice of noncompliance in
1966-67. Although the reports are replete with questionable practices,
OCR has not taken any action against any of them.

Among the hospitals, for example, was Greenwood Le Flore, in
Greenwood, Miss., which was one of the first hospitals listed in non-
compliance on the interagency report in 1966. It is the only hospital
in a county with a majority black population according to the 1970
census of 17,500 white people and 24,374 black people. Its patients
census for one day in 1969 showed 192 total patients, only 48 of whom
were black and none of whom oceupied a multiracial room. Tts 1971
census showed 185 patients, only 70 of whom were black: its room
assignment information was incomplete in 1971. Nothing, or at least
nothing effective, was done in 1969-7T1 period, nor is there any indica-
tion of any action since 1971,

Mr, Epwarps. Ms. Rose, would you happen to know if there is an-
other hospital in Greenwood ?

Ms. Rose. Well, according to my records that T use, which is the
American Hospitals Association listing of hospitals in the United
States, unfortunately, there is no other hospital listed. Now, it is con-
ceivable that there is one that did not send a report in, which is so
small it can’t be considered a hospital by the AHA ; something small
like a nursing home.

Another example is Bryan Whitfield, in Demopolis, Ala. It is the
only hospital in a county which is majority black (10,640 white per-
sons and 13,157 black persons). Its 1969 patient census showed 50 white
patients and 26 black patients; 4 of the black patients were in single
rooms and 36 in rooms with other blacks. In 1971 it did not give the
total number of patients, only that there were 2 black patients in single
rooms and 36 in rooms with other blacks. Again none were in rooms
with whites, In November 1966, when I visited this hospital, the fa-
cility was totally segregated, with the newer wing with all private
rooms, and only white patients .and the older, more cramped wing with
multiple beds and all black patients. T suspect that this was the picture
in 1969 and 1971, but the hospital was during these later periods
allowed to participate in medicare and nothing seems to have been
done about its internal segregation. How overt must segregation be to
precipitate action by OCR? ;

Indeed, it is questionable just what the Office for Civil Rights has
done in the health and welfare area during the last few years. In late
1967 these branches were combined and the efforts were directed into
the activity described as the State agency review. As documented by
the GAO investigators, this has been the principal activity of the
Office, but the results are highly questionable. Just why did it take
until August 1971 (after the Judiciary Committee requested GAO to
make this study) for OCR to be then negotiating agreements with the

L]
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Alabama and Georgia Departments of Health to make title VI re-
views? What credibility can such an agreement have in Alabama,
where the Justice Department has entered an appearance as amiecus.
supporting plaintiffs, against the Alabama \\'c}‘{:n‘v agency and its
maimntenance of segregated services for beneficiaries! [ That is Player,
et al. v. State of Alabamna :"h)ar:ri-;fnu".‘rf (;‘," Pensionsg and Securities, et
al.. Civ. Act. No. 3835-N, M.D. Ala.]

I have furnished a copy of it to Ms. Chavez and it should be made
a part of the record here.

Mr. Epwanps. Without objection, it will be made a part of the record
at this point.

[The document referred to follows:]

In the United States Distriet Court for the Middle District of Alabama
(Northern Division)

Civil Action No, 3835-N

Evuerr Praver; Price DwAYNE CoerFIELD; CHARLES SCOTT) minors, by and
through their next friend, C. D. (Dexxy) Apporr, for themselves and for all
others similarly situated, PLAINTIFFS,

8.

STATE OF ALABAMA DEPARTMENT OF PENSIONS AND Security; Revseny KiNa,
individually and in his official capacity as Commissioner of the State of
Alabama Department of Pensions and Secnrity ; BRANTWO0OD CHILDREN'S HOME |
SarLy Baes, individuaily and in her official capacity as Superintendent of
Brantwood Children's Home; AnsBaMA BAPTIST Craimogen’s Hosme; R. H.
SHIrEY, individualiy and in his official eapacity as Superintendent of the
Alabama Baptist Children's Home; ALABAMA SuertrF's Boys Rancu; Dox
Acriow, individually and in his official capacity as Administrator of Alabama
Sheriffs Boys Ranch; PreseYTERIAN HoME FOR CHILDREN ; JAMES GABBIE,
individually and in his official capacity as President of the Preshyterian Home
for Children: Uxitep Meroopist CHILDREN'S HoME; RicHARD I. KIRKLAXD,
individually and in his official capacity as Executive Director of the United
Methodist Children’s Home ; GATEWAY, INC., ; MARY Enxa Porter, individually
and in her official eapacity as Executive Director of Gateway, Ine., DEFENDANTS.

COMPLAINT

I. Jurisdiction

1. This action arises under the First, Fifth, Thirteenth, and Fourteenth Amend-
ments to the United States Constitution and the following provisions of the
United States Code Annotated: Title 42, Sections 1981, 1983, 19585(3) et seq.
Jurisdiction of the Court is conferred pursuant to Title 28, Sections 1331, 13 3(3)
and 1343(4), and 2201 and 2202 of the United States Code. The amount in con-
troversy exceeds, exclusive of interests and costs, the sum of ten thousand
(| §10,000.00) dollars.

II. Parties

2 Plaintilf Emmett Player, Jr., a fifteen year old Negro youth, is a citizen of

the State of Alabama and of the United States. Emmett has been institutionalized
at the Alabama Industrial School for Negro Children in Mt. Meigs, Alabama since
June 14, 1968. His mother is either dead or missing and his father is presently
incarcerated in Atmore Siate Prison, Atmore, Alabama,
Plaintiff Price Dwayne Coefield, a twelve (12) year old Negro youth, is a
citizen of the State of Alabama and of the United States. The whereabouts of
Price's father are unknown, and his mother is physically and emotionally unable
to care for him. He is presently residing with his seventy (70) year old grand-
parents in Montgomery County, Alabama,

4. Plaintiff Charles Scott, a fifteen (15) year old Negro youth, is a citizen of
the State of Alabama and of ‘the United States. Charles’ father is deceased and
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his mother is retarded and unable to care for herself or Charles. He is presently
residing with his retarded mother and a 73-year-old woman who cares for his
mother,

9. Plaintiffs bring this action on their own behalf and on behalf of all other
black children similarly situated pursuant to Rule 23 of the Federal Rules of
Civil Procedure. The prerequisites of subsections (a), (b)(1), (b)(2), and
(b) (3) of that rule are satisfied. There are common questions of law and fact
affecting the members of the class, and these common questions predominate over
any questions affecting only individual members, The claims of the plaintifis are
typical of the claims of the class. The members of the class are so numerous as
to make it impracticable to bring them all before the Court, and the interests of
the class are adequately represented by the individual plaintiffs, Finally, a
class action will provide for fair and efficient adjudication of the controversy.

6. Plaintiff C, D. (Denny) Abbott, who is over the age of twenty-one (21)
years, is a citizen of the State of Alabama and of the United States, As Chief
Probation Officer of the Circuit Conrt of Montgomery County, Alabama. Domestie
Relations Division, plaintifr Abbott has a direet and deep interest in and con-
cern for the quality of care offered neglected, dependent, and delinguent black
children, He also serves in the capacity of guardian and next friend for each of
the named minor plaintiffs,

7. Defendant State of Alabama Department of Pensions and Security [herein-
after “State D.P.8."] iz the State agency responsible for administering and
supervising publie assistance and soeial welfare programs for the State of Ala-
bama. Ala, Code, T. 49 See. 17(7) and 17(36). The State D.P.8, overseas and
prescribes rules and regulations for the various county departments of pensions
and security in the State of Alabama. Ala. Code T. 49 Sece, 17(7), 17(9), and
17(389).

8. Defendant Reuben King, who is sued hoth ill!ii\‘itll!:‘ll]_\' and in his official
capacity as Commissioner of the State D.P.8., ig, upon information and belief,
4 citizen of the State of Alabama and of the United States, As Commissioner,
defendant King is the top executive and administrative officer of the State
D.P.8. Ala. Code. T. 49 Sec. 17(5) and 17(37).

9. Defendant Brantwood Children's Home hereinafter [“Brantwood"]
non-profit child ecaring institution organized and incorporated under the
the State of Alabama. Brantwood is loeated in Montgomery, Alabama,

10. Defendant Sally Babb, who is sued both individually and in her official
capacity as Superintendent of Brantwood, is, upon information and belief, a
citizen of the State of Alabama and of the United States.

is a
laws of

As H11|»|\|‘imt~ndl'nl,

she is the person primarily responsible for overseeing the day-to-day operations

at Brantwood,

11. Defendant Alabama Baptist Children's Home [hereinafter “Baptist Home™]
is a non-profit child-care institution organized and incorporated under the laws
of the State of Alabama. The Baptist Home has its central office in Troy,
Alabama,

2. Defendant R, H. Shirey, who is sued both individually and in his official
capacity as Superintendent of the Baptist Home, is, upon, information and belief,
a citizen of the State of Alabama and of the United States, As Superintendent,
he is the person primarily responsible for over seeing the day-to-day operations
at the Baptist Home.

13. Defendant Alabama Sherifls Boys Ranch [hereinafter “Boys Ranch™] is
f non-profit ehild care organization incorporated under the aws of the State of
Alabama. The Boys Ranch is loeated in Dallas County, Alabama,

14. Defendant Don Acton, who is sued both individually and in his official
capacity as Administrator of the Boys Ranch, is, upon information and belief,
a citizen of the State of Alabama and of the United States,

15. Defendant Preshyterian Home for Children [hereinafter “Presbyterian
Home™] is a non-profit ehild care institution organized under the laws of the
State of Alabama. Preshyterian Home has its home in Talladega, Alabama.

16. Defendant James Gabbie, who is sued both individually and in his offi-
cial capacity as President of the Presbyterian Home, is, upon information and
belief, a citizen of the State of Alabama and of the United States,

17. Defendant United Methodist Children’s Home [hereinafter “Methodist
Home™"] is a non-profit child care institution incorporated under the laws of
the State’ of Alabama, Methodist Home is located in Selma, Alabama,

18. Defendant Richard T, Kirkland, who is sned both individually and in
his official capacity as Executive Director of the Methodist Home, is upon
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information and belief, a citizen of the State of Alabama and of the United
States, _ g A : 3

19. Defendant Gateway, Inc. is a non-profit child care institution ullvnl‘[)ul':lh-ll
under the laws of the State of Alabama. Gateway is located in Birmingham,
Alabama. e 1

20. Defendant Mary Edna Porter, who is sned both individually and in her
official capacity as Executive Director of Gateway, Inc,, is upon information and
belief. a citizen of the State of Alabama and of the United States.

II1. Nature of the Action

21. The State D.P.S. has the duty and responsibility to protect and gunarantee
the welfare of all dependent, neglected, and delinguent children in the State
of Alabama. The State D.P.S. is authorized to “[s]eek out, through investigation,
complaints from citizens, or otherwise, the minor children in the state who are
in need of its care and protection and shall, as far as may be possible, through
existing agenecies, publie or private, or through such other resources, aid such
children to a fair opportunity in life,” Ala. Code T. 49 Sec. 17(7). Once the
State D.P.S. has ascertained which minor children are “in need of its care
and protection,” the agency is then to [e]stablish and maintain homes or other
agencies for the care of [such] minor children or contract with any approved
ageney or institution for the care of such children . . S Ala. Code 'T. 49 Bee.
17(7).
99 To ensure that all c¢hild care institutions and facilities in the State of Ala-
bama were of a high quality and were operated by reliable, competent per-
sons or groups, the State Legislature enacted, in 1951, a comprehensive code
governing the licensing and responsibilities of child care institutons in Ala-
bama. Ala. Code T. 49 Sections 62-84, The State D.I.S. was given the re-
sponsibility for “[1]icensing all institutions and agencies, except those under
state ownership and control, caring for, receiving, or placing minor children
and to revoke such license for cause.” Ale. Code T. 49 Sec, 17(7).

93, On January 21, 1972, the State Legislature enacted the “Child Care Act of
1971,” which act repeals and supercedes sections 62-84 of the Code of Alabama.
Ala. Code T.49 Sections 84(1)-84(17) (1971 Supp.). Under this new act, no
person or group may operate a child care facility or institution in the State
without first having been licensed by the State D.P.S. Ala Code T.49 Sec. 84(5).
[The “Child Care Act” aulhorizes the state D.P.S., in determining which per-
sons or groups to license, to “prescribe and publish minimum standards for li-
censing and for approving all child eare facilities.,” Ala. Code T. 49 Sec. 84 (T).]
The New Act does not apply, however, to child eare institutions or juvenile de-
tention homes operated by the State of Alabama.

24, There are not, at the present time in the State of Alabama, any State
owned and operated child eare facilities or institutions for dependent or ne-
glected minors, The State D.P.8., along with the local county departments of
pensions and security is thus required to contract with various child care
institutions* to provide shelter and care for the State's dependent and neglected
children.

25. It is alleged, upon information and belief, that the following c¢hild eare in-
stitutions have been licensed by the State D.P.S, :

1 Not every dependent or neglected child is placed in a child eare institution by the State
D.P.&, The State often places such a child with relatives or contracts with nonrelatives to
care for the child at home,

A. STATEWIDE CHILD CARE INSTITUTIONS

(=}

. Alabama Baptist Children's Home Ala,
. Alabama Sheriffs’ Boys Ranch _ Belma, Ala.
Childhaven, Inc Curllman, Ala.
Freewill Baptist Children’s Home Eldridge, Ala.
. Presbyterian Home for Children Talledega, Ala.
. Balvation Army Shelter Care Facility -~ Tuscaloosa, Ala.
. 8t. Mary's Home Mobile, Ala.
. United Methodist Children's Home.__ Selma, Ala.
W ilmer Hall CRpIsCoPiY ) L e e Mobile, Ala.
0. Alexander City Children's Home Alex City, Ala.

s 2810
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B. COUNTYWIDE CHILD CARE INSTITUTIONS

. Brantwood Children's Home . oo — oo~ Montgomery, Ala.
2, Children's Village____ I a —— Birmingham, Ala.
3. Gateway, InCo e e v eeeee— Birmingham, Ala,
4. Harris' Home for Childen S Huntsville, Ala.
0. Linnie Oden Voluntary Effort, Inc k- rookwood, Ala.
6. Chi-Ho Mansion____..___ E. Huntsville, Ala,

7. Tuscoba i-'ri:-mlship. llnﬁﬁ- (AL Py R E S e 2 e e e U Northport, Ala.

26. It is alleged, upon information and belief, that four of the above child care
institutions—1) Alabama Baptist Children’'s Home, 2) Childhaven, Inc., 3)
Presbyterian Home for Children, and 4) Brantwood Children's Home—have not
as yet signed statements of compliance with the Civil Rights Act of 1064, It is
alleged, upon information and belief, that each of these institutions ll:l:ﬁ had,
and continues to have, a policy of accepting and admitting only white children.

27. 1t is further alleged, upon information and belief, that 1) Alabama Sheriffs’
Boys Ranch, 2) Freewill Baptist Children's Home, 3) United Methodist Chil-
dren's Home, 4) Wilmer Hall, 5) Alexander City Children’s Home, 6) Gateway,
7) Linnie Oden, 8) Chi-Ho Mansion, and 9) Tuscoba Friendship Home, while
having signed forms expressing compliance with the Civil Rights Act of 1964,
have all eontinued their previous policy, pattern and practice of accepting and
admitting only white children. None of these institutions has, at the present
time, any black children,

28. The only child care institutions in the State of Alabama which accept, and
have accepted black children, are 1) Salvation Army Shelter Care Facility, 2) St
Mary's Home, 3) Children's Village, and 4) Harris® Home for Children. The
former two institutions are integrated, the latter two are all-black.

20. Plaintiff Emmett Player was illegally committed ® on June 14, 1968, at the
age of ten, to the Alabama Industrial School for Negro Children. While the
average confinement at the Industrial School is between six months and a year,
and despite the fact that he has been in the School's pre-release program for
over two years, Emmett, who is now fifteen (15) years of age is still confined
at the School. His mother is dead or missing and his father is incarcerated at
Atmore State Prison, Atmore, Alabama. It is alleged, upon information and
belief, that plaintiff’s eruel and excessive confinement has resulted from 1) the
State D.P.8. failure and/or refusal to attempt to place plaintiff in a licensed
child care institution or foster home and 2) the racially discriminatory admis-
sions policies of the licensed child eare institutions in the State of Alabama.

30. Plaintiff Price Dwayne Coefield was admitted to Our Lady of Fatima
School on September 21, 1971, after his mother had been arrested several times
for ehild neglect. Price was placed at the School by a connty D.P.8. The School.
which was operated by a Catholic Priest, was a child eare institution in Mont-
comery, Alabama, comprised exclusively of Negro boys, On January 24, 1972,
plaintiff Coefield was removed from Our Lady of Fatima School ® by D.P.&. and
placed with his 72 year old great-grandmother who lived by herself, In June of
1972, when his great-grandmother hecame partially ineapaecitated, plaintiff was
placed by D.P.S. with his seventy year old grandfather and grandmother, who
share a small apartment with Price’s aunt (divorced) and a first cousin, While
his grandparents have made every effort to care for Price, they are financially
unable to properly feed and clothe him. They receive no money from D.P.8. for
housing, feeding, or caring for him. It is alleged, upon information and belief.
that no effort has been made by the State D.P.S. to place plaintiff in a licensed
child eare institution or foster or boarding home,

31. Plaintiff Charles Scott was admitted on March 2. 1969, at the age of 12,
to Our Lady of Fatima School hy D.P.S. Charles mother is s verely retarded and
his father is deceased. When Our Lady of Fatima School was elosed in May of
1972, Charles was placed with his retarded mother and a 73 year old lady who
cares for his mother. This lady, who is herself quite physically ill, receives $20.00
i month from D.P.8. to house, feed, clothe, and otherwise care for plaintiff. She

*Tnder Alabama Inw, n vouth eannot he committed to the Alnhamn Tndustrial Schaol
nntil he hns attained his twelfth (12) birthdav, Ale. Code T.! ipe. 617 ot son T4 18
alleged, nnon information and belief, that no valld commitment papers were over filod for
plaintiff Plaver.

*Onr Lady of Fatima Schonl was closed In May of 1872, after its founder and drec tor,
Father Michael Caswell, was killed
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cannot afford to properly feed or clothe plaintiff, nor can she give the guid-
ance and supervision he needs, It is allezed, upon information and belief that
neither the State nor county D.P.S. has ever referred plaintiff Scott to one of
the all-white child care institutions licensed by the State D.P.S

IV, First Cause of Action

42. The State of Alabama has empowered the State D.P.S. to exercise sub-
stantial control over the operation and policies of all child care facilities and
institutions in the State. Ala. Code T. 49 Sec. 84(1) et seq. Despite this grant of
power, the State D.P.S. has made no effort to ensure that any person or organiza-
tion granted a license has a non-diseriminatory admissions policy.

33. It is alleged, upon information and belief, that the United States Depart-
ment of Health, Edneation and Welfare, which supplies the State D.P.8S. with
a substantial portion of its operating budget, has ordered the State D.P.S. 1) to
stop making referrals to and 2) to stop making payments to any child care in-
stitution or facility which refuse or fail to sign statements of compliance with
the Civil Rights Act of 1964. It is further alleged that the State D.P.S. con-
tinues to contract with and make referrals and payments to these institutions
in violation of HEW guidelines.

34. It is alleged, upon information and belief, that the State D.P.8S. continnes
to 1) make approximately seventy-five percent (759 ) of the referrals to, 2)
make sizeable child payments to, 3) license private social workers at, and 4)
render technieal assistance to those all-white child care institutions and facilities
which have signed statements of compliance with the Civil Rights Act of 1964,
It is further alleged, npon information and belief, that the State D.P.S. has made
no investigation, nor has taken any other steps, to determine whether these
institutions are, in fact, admitting children on a racially non-discriminatory
basis,

35. It is allezed, upon information and belief, that the State D.P.8. has actively
conspired with those child care institutions and faecilities with racially dis-
criminatory admissions policies to exclude black dependent and neglected children

1. Making no effort to ensure that all persons and organizations granted li-
censes maintain racially non-diseriminatory admissions policies :

2. Referring only white dependent and neglected children to the all-white child
eare facilities and institutions:

3. Referring only black dependent and neglected children to the all-black child
care facilities and institutions:

4. Referring only white dependent and neglected children to those child plac-
inz arencies afiliated with all-white child eare facilities and institutions: and

5. Failing and/or refusing to establish any state owned and/or operated child
care facilities or institntions for dependent and neglected children,

V. Second Cause of Aection

36. Defendant Baptist Home is a ehild care institution licensed by the State
of Alabama, Dependent and negleeted children are referred to the Baptist Home
by its own child placing agency, by the State D.P.S. and local eonnty depart-
ments of pensions and geenrity, by’ members of and elergy in the Baptist Church,
and by various publie and private social service agencies and organizations. A
eontract is then entered into between the Baptist Home and the State D.P.S.,
the child's parent or gonardian, ete. It is alleged, upon information and belief,
that the Baptist Home has refused to sign a statement of compliance with the
Civil Rights Act of 1964 and admits and contracts with only white persons.

37. Defendant Brantwood Children’s Home is a ehild eare institution lirensed
by the State of Alabama. Dependent and neglected children are referred to Brant-
wood by the State D.P.S., the Montgomery Connty Department of Pensions and
Security. the Cirenit Court of Montgomery Comnty, and variovs public and pri-
vafe social gervice agencies and organizations. Brantwood, if it aceepts a child,
enters into a contract with D.P.8., the soecinl service ngency, ete. Tt is allered,
upon information and helief, that Brantwood has failed and/or refused to
a statement of compliance with the Civil Rights Act of 1964 and aceepts ar
contracts with onlv white persons,

38. Defendant Presbyterian Home Tor Children is a child eare institution
licensed by the State of Alabama. The Presbyterinn Home, after screening a
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child, decides whether or not to enter into an agreement or contract with the
referring agency, the child’s parent, ete. It is alleged, upon information and be-
lief, that the Presbyterian Home has failed and/or refused to sign a statement
of compliance with the Civil Rights Act of 1964 and accepts and contracts with
only white persons.

39. Defendants Boys Ranch, Methodist Home, and Gateway, Inc. are all
child care institutions licensed by the State D.P.S. In admitting children, each
of these institutions enters into agreements or contracts with the referring party,
parent, ete. While all three institutions have signed forms evidencing compliance
with the Civil Rights Act of 1964, it is alleged, upon information and belief, that
they accept only white children.,

40. Plaintiffs allege that Baptist Home's, Brantwood's, Preshyterian Home's,
Methodist Home's, Boys Ranch's, and Gateway's failure and/or refusal to accept
black children on an equal basis with white children violates their statutory
rights under T, 42, Section 1981 of the United States Code Annotated and their
constitutional rights under the Thirteenth Amendment,

YI. Third Cause of Action

41, The defendant child eare institutions are subject to an elaborate licensing
system imposed by the State of Alabama. These institutions are required to
comply with a number of rules and regulations promulgated by the State ID.P.S.
to obtain and/or retain their licenses. [Social workers hired by these institutions
must be licensed by the State D.P.8.]

42, The defendant child care institutions are all nonprofit organizations in-
corporated under the laws of the State of Alabama. All contributions and dona-
tions to these non-profit organizations are tax-deductible.

43. It is alleged upon information and belief, that the defendant child care
institutions receive substantial sums of money from the state and federal gov-
ernments, Each of these institutions receives Social Security and V.A. payments
for those children entitled to them. The State D.P.S., through its county agencies,
makes monthly payments to these institutions to cover the cost of earing for those
children referred by D.P.8S, These institutions also receive funds from such orga-
nizations as the United Appeal, ete.

44. The defendant child care institutions are elosely tied to and involved with
the operations of the State D.P.S. and the State of Alabama. In addition, de-
fendant child care institutions are providing a publie function by offering child
care services to the State's dependent, neglected, and delinquent (white) chil-
dren. The State D.P.S. is statutorily required to “[e]stablish and maintain
homes or other agencies for the care of dependent, neglected, or delinguent minor
children.” Ala. Code T. 49 See, 17(7). Rather than establishing and maintaining
child eare institutions, the State D.P.S. has selected to contract with other agen-
cies and institutions,

45. The defendant child eare institutions are thus inextrieably intertwined with
the State D.I’.S. and are providing a publie function. Plaintiffs allege that de-
fendants’ refusal to aceept black children violates their statutory rights under
T. 42, Sections 1983 and 1985(3) of the United States Code, and their constitu-
tional rights under the Thirteenth and Fourteenth Amendments to the United
States Constitution.

Wherefore, premises considered, plaintiffs respectfully pray that this Court
take jurisdiction of this case, and grant the following relief:

1. A Judgment declaring defendant State D.P.8” failure and/or refusal to
require all child care institutions and facilities to have racially non-diserimina-
tory admissions policies before licensing them to be violative of plaintiffs’ Thir-
teenth and Fourteenth Amendment rights ;

2, A Judgment declaring defendant State D.P.8]' failure and/or refusal to
ascertain whether those all-white child eare institutions which signed the state-
ments of compliance with the Civil Rights Act of 1964 are, in fact, maintaining
racially non-diseriminatory admissions policies to be violative of plaintifis’ rights
under the Thirteenth and Fourteenth Amendments :

3. A Judgment declaring defendant State D.P.8.” failure and/or refusal to
refer black neglected, dependent, and delinguent children to the all-white child
care institutions and white dependent, neglected, and delinquent children to the
all-black child care institutions to be violative of plaintiffs’ rights under the
Thirteenth and Fourteenth Amendments to the United States Constitution:
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4, A Judgment declaring defendant State D.P.8. practice and policy of licens-
ing, referring children to, paying monthly payments to, and rendering technical
assistance to child ecare institutions which have racially diseriminatory admis-
sions policies to be violative of plaintiffs’ rights under the Thirteenth and Four-
teenth Amendments to the United States Constitution ;

5. A Judgment declaring the defendant child care facilities and institutions’
failure and/or refusal to aceept, admit, and contract with blacks to be violative
of plaintiffs' statutory rights under 1, 42, Sections 1981, 1983, and 1985(3) of the
United States Code Annotated and their constitutional rights under the Thir-
teenth and Fourteenth Amendments;

6. A permanent injunction against defendant State DLP.S, its officers, agents,
servants, employees, or attorneys, and those persons in active concert or partic-
ipation with them :

(@) Restraining them from referring ouly white children to the all-white child
care institutions and only black children to the all-black child care institutions ;

(B) restraining them from licensing or approving any person or organization
to operate or conduet a facility for child eare unless such person or group demon-
strates, by e¢lear and econvincing evidence, that it maintains a racially non-dis-
criminatory admissions policy;

(¢) restraining them from referring any children, making any payments, or
providing any assistance to any child care institution or facility which has not
signed the statement of compliance with the 1964 Civil Rights Act and which
has not shown, by clear and couvineing evidence, that it maintains a racially non-
diseriminatory admissions poliey ;

{d) restraining them from in any way assisting or encouraging the continun-
tion or development of segregated child care institutions or facilities;

ie) requiring them to develop and use objective, non-racial criterion for
determining to which child ecare institution a ehild is to be referred ;

(f) requiring them to take affirmative steps to overcome the effects of the past
digerimination ;

(¢) requiring them to find plaintiffs Player, Coefield, and Scott c¢lean, healthy,
and suitable homes where they will be properly clothed and fed and will receive
adequate guidance and supervision,

(h) requiring them to plan and build a sufficient number of state owned and
operated child care facilities for neglected, dependent, and delinguent children
in Alabama.

7. A permanent injunction against the defendant child eare facilities and
institutions, their officers, agents, servants, employees, or attorneyvs, and those
persons in active concert or participation with them:

() Restraining them from continuing to maintain their racially discriminatory
admissions policies ;

(h) restraining them from refusing to accept, admit, and contraect with blacks
solely on account of their race ;

(e) requiring them to develop an objective, non-racial admissions policy and
to apply such poliey to all persons equally.

8. An award of costs to the Plaintiffs.

9. Such other and further relief as this Court may deem appropriate and
necessary.

Howarn A. MANDELL,
Montgomery, Ala., Attorney for Plaintiffs.
STATE OF ALABAMA,
Montgomery County, ss:

Before me, n Notary Public in and for the State of Alabama at Larege
sonally appeared C.I). (Denny) Abbott, who being duly sworn, deposes and
that the foregoing is true and correct to the best of his knowledge, information
and belief.

C.ID. (DENNY) Annrort,
Sworn to and subscribed before me on this the 11th day of November 1072,
Howagrn A, MaNDELT,
Notary Public.
Mr. McCrory. Could I inquire at this point? T would just like to be
informed on this. Is there some regulation or is there some decision
that makes this a violation of the eivil rights law to not have the
patients integrated in the hospital ?
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Ms. Rose. To have internal segregation wonld be like internal segre-
gation in a school, by having one room all black and all white in
another room.

Mr. McCrory. I see. But is there some regulation ?

Ms. Rose. Well, the HEW guidelines so provide and, also, there is
some court cases, for instance, Cyeruse v. Newport News Hospital, 375
F. 2d, and T don’t remember the page cite, but that was a 1968 case,
the fourth cireunit for

Mr. McCrory. And that was you should integrate the patients in-
side the hospital ?

Ms. Rose. That normal assignment without regard to race would
result in some integration; yes. And I think if any of us have been
in Washington’s hospitals we have seen integration. If you don’t con-
sider race, but statistical probability, if you find all white patients in
one wing and all black in another wing, you know there has to be
segregation,

My, Mrrenene. T would like to comment just there.

Mr. McCrory. Your statement, of course, said it is segregation, but
I just wanted to know whether that violates some court decision or
some regulation.

Mr. Mircnerr. I would certainly think, Mr. McClory, in addition to
violating some court decision, that it would be contrary to the intent
of Congress, when you and others, who are interested in this, made
title VI a part of the 1964 act because, at that time, Congress had be-
fore it a lot of information about how the separation of people in
various wings or wards resulted in the exclusion of blacks simply be-
cause the facility, which was assigned to them, would be filled. This
came up in connection with the Veterans' Hospital at Tuskegee, Ala.
And it came up in connection with the hospital at Fort Howard here
in this area, also.

Mr, McCrory. Well, does your study indicate that the poorer rooms
are given to the blacks? For instance, rooms in the basement in con-
trast to sunny, open windowed rooms ?

Mr. Mrrcuenr. Well, that certainly was the case when we presented
the testimony to Congress.

Mr. McCrory. I know, but how about now?

Ms. Rose. In 1967, when I was an attorney for HEW, that is what
we found and we found literally wings in the basement for blacks.

Mr. McCrory. Yes, and in this more recent study that you made,
did that indicate that that practice was being continued, or is it just
the element of segregation that seems to be persisting ?

Ms. Rose. Well, T am not in a position to make a study. T only know
in specific instances where T have been involved in litigation within the
Government, so I can’t say. But. I don’t think that is the point, Mr.
MeClory. In fact, Mr. Mitchell made a very good point. Say you have
a 50-bed hospital in a rural area and youn decide. well, you don’t have
as many black people as white and they are poorer and you have 15
rooms at one end of the hospital. Say it is an equal hospital in terms of
all of the rooms, with 15 decent black rooms of the 50, and the others
white, and you get an epidemic and you have the 15 black beds filled.
Then the thinking comes in: well. T have to keep the other beds for the
whites. That is what we found in 1966 and 1967——

Mr, McCrory. But T am more interested in this later period.
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AMs. Rosr. Yes.

Mr. McCrory. Did this information indicate any discrimination
insofar as quality of services?

Ms. Rose. Well, these, of course, are just one page paper reports at
HEW. HEW didn’t inquire into that. I think, as you came in, Mr.
MeClory, Mr. Edwards had asked me questions and I was disenseing
that in the system as a whole. there is inequality of services, The more
sophisticated and the more complicated machinery are in the hospitals
that are very largely white in many areas of the country.

Mr. Mrrcrers, T would like to comment on that. too. Mr. McClory,
becanse, while I am not an expert on hospital matters, as Ms. Rose is,
[ am aware, on the basis of personal contact with many institutions
around this country, of what the picture is and I would say in every
instance where I have seen a hospital, which is identified as a black
hospital or a hospital which is identified as one giving the major part
of its services to the black community, in every instance the facilities
are not equal to the institution which serves the greater community. So
that the mere fact that the separateness is a handicap. But added to
that, as Ms. Rose said in her testimony, is the tendency when anything
happens to a black person, to just send him to that black hospital. So,
some years ago, we had a big blowup in Washington about the Meth-
odist Hospital, I think it was, where a lady was expecting a baby and
the story was she didn’t get in and almost had to have the baby on the
sidewalk. Well, that doesn’t happen now, but Ms. Rose in her testimony
pointed out that in a situation where there was an automobile accident
in front of one of these hospitals, which caters largely to the white
people, the white victim of the accident was taken across the street or
to the front door, whichever was the case, while the black vietim was
sent some distance away. That is the standard practice.

Mr. McCrory. Well, I take it from your testimony. that vou feel
that there is a positive duty to effect integration in addition to elimi-
nating diserimination ?

Ms. Rose. I don’t see how these concepts can be separated and I
think the courts have said that.

Mr. McCrory. Going back, you did start your testimony on page 10,
referring to the “Obtuse legal reasoning which ignores the teachings
of the courts,” and is that what you had in mind? In other words, is
this obtuse legal reasoning on the part of the Justice Department or
the Office of Civil Rights? Is it within HEW ?

Ms. Rose. Well, T think it is the Office of Civil Rights. T am not
saying the Justice Department, because when the Justice Department
has gotten involved in these cases, often as amicus, their position has
been largely the position we are talking about——

Mr. McCrory. In other words, they have a clear sense of legal
reasoning ?

Ms. Rose. Well, they have a clearer one. When I discussed earlier the
obtuse legal reasoning, that is not getting beyond the context of overt
diserimination. The Office for Civil Rights seems to think that once
they remove the signs from the entrance doors, they can’t do anything
else, and that is what I was talking about, more than what you are
saying.

Mr, Mrreugrn, One of my favorite quotes from a Supreme Court
decision, Mr. McClory, is that the Constitution prohibits sophisticated
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as well as simple-minded attempts to deprive people of their constitu-
tional rights. The simple-minded attempts are when they put a sign
over the door and say, this is the colored ward, or whatever it is, and
the sophisticated method is what Ms. Rose is talking about. And I
don’t think there is any question, speaking as a lawyer, that that is
also prohibited by the law. We can draw fine distinctions, but the facts
of life are that, if you have a ward in which you concentrate the black
patients or if you have a system of administration which says, we will
put you in a certain room with a black person, even though it might
not be available at the moment, and you might have to put an extra
bed in there. at the same time there is a bed available where a white
patient is. There isn't any question in my mind that that is the type
of diserimination which is forbidden by law and I think that is what
we have got here.

It isn’t only on the nice academic level of saying, well, the law re-
quires that people be admitted, but if you let them come to the door
and put them in a separate room, then maybe the law doesn’t reach
that. There isn’t any question in my mind that the law does reach it,
and those who practice that are violating the law.

Mr. McCrory. Well, I have some more questions but T will save
them until later.

Ms. Rose. OK. Although the Office for Civil Rights has alluded,
both to the GAO investigators, which I think was alluded to, and to
members of the health task force and the American Public Health
Association, that various actions have been brought or are pending,
close examination reveals that OCR has entered eases after they have
been brought by private parties, represented by civil rights, legal serv-
ice, or public interest attorneys. The Connecticut matter was pre-
cipiated by the Puerto Rico League Defense Fund. Over 2 years ago,
I"ublic Advocates, a public interest law firm, brought an action against
the California Welfare Agency as well as HEW for nonenforcement
of title VI. In fact, I have gotten this morning some of the papers in
that case, That case was in Janunary 1971, and a detailed, very thick
complaint was filed with HIEW. That is almost running on 3 years
now.

Precipitated by this action, OCR apparently investigated the cause
of the complaint, discrimination practiced by the Sonoma County
Department of Social Serviee. This investigation oecurred in Septem-
ber 1871; in June 1972 a letter of noncompliance was sent to the
county ofiice.

That should be made a part of the record, too.

Mr. Epwarps. Without objection, it will be made a part of the
record. | See p. 50. ]

Ms. Rose. To date no action has occurred to enforce title VI or to
cut the county off from Federal funds. As noted by the U.S. Distriet
Court. for the District of Columbia, and afitmed by the court of
appeals, in the case of nonenforcement of title VI in education facil-
ities by the Office for Civil Rights, there is a reasonable time limit to
seeking voluntary compliance. A consistent failure to act constitutes a
violation of the agency’s duty to enforce the law [Adamse v. Richard-
son, CADC June 12, 1973, No. 73-1273].

I wonld like to also submit for the record a copy of the letter I
received this morning from the California Rural Legal Assistance,
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which actually is handling the case as a lawsuit which gives a sum-
mary of their problems in trying to get the welfare agency to act.

Mr. Epwaros. Without objection, 1t will be received and made a part
of the record. [ See p. 56.]

Ms. Rose. Thank you.

Ironically, the Office for Civil Rights can go no further than its
sister agencies if it wants to find practices and policies which accept
diseriminatory and segregated systems. I shall only briefly allude te
these practices. The Hill-Burton program is one with which T am
quite familiar, largely because of the ('ook case and its six companion
cases across the country which finally forced HEW to recognize that
it had some obligations to enforce the commitments of Hill-Burton
hospitals to afford a reasonable volume of services to persons unable
to pay and to be accessible to all persons in the territorial area of the
facility. In response to interrogatories in the C'ook case on the civil
rights aspects, HEW identified arveas of the country where all pri-
vate room facilities had been approved for Hill-Burton funds, the
vast number of these in the South. In response to a more specific letter,
the facilities were identified, and a check of these facilities with the
Hill-Burton project register indicates that these facilities received
the grants after title VI was promulgated. T have attached copies of
the answer to the interrogatories and the letter.

I would like to have this made a part of the record.

Mr. Epwarns. Without objection, that will be made a part of the
record. | See p. H4.]

Ms. Rose. Although HEW takes the position that the all private
room hospital is more efficient—which 1s a matter in dispute with
health experts, T would like to state—how come the incidence of con-
structing such facilities is largely confined to the region of the coun-
try where segregated facilities were openly and actively maintained
until the pressure of title VI upon a desire to participate in the medi-
care program began to be felt? What effect does this practice have
upon room rates and we note that medicare pays for semi-private
rooms, and what effect does increased room rates have upon persons
with low incomes, a class in which minority persons are dispropor-
tionately highly represented ?

In many areas we have witnessed the flight of the hospital into the
suburbs from the inner city, funded with Hill-Burton moneys under
the modernization guise. If a service area is large enongh. the “need”
in the ghetto portion permits the far reaches of the area to obtain a
facility which the ghetto residents shall never use. This is what oc-
curred in Chicago, I think it was last year or 2 years ago, where two
hospitals fled the inner city, to the white suburbs located at the other
end of a pie-shaped service area.

In 1970 Congress, recognizing the problem of lack of private phy-
sicians in urban and rural poverty areas, amended the Hill-Burton
Act to give a priority for construction of outpatient facilities in such
areas and to permit freestanding facilities to apply for such con-
struction moneys. This amendment has been ignored in a substantial

number of States, where the vast portion of the moneys has been
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awarded to hospitals not located in poverty areas and/or not serv-
ing the poor and also not given to outpatient facilities. HEW has
approved such awards.

As I recall, the statistics in 24 states for fiscal 1971, the money was
so transferred, totally or partly, and it was 16 States for 1972 moneys
and, of course, the 1973 money has been impounded.

One would have hoped |r_\’ 1973 that OCR would have reached the
level of sophistication to analyze the operation of HEW health pro-
grams and see how these programs encouraged and aided the per-
petuation of the dual, and unequal, health system. The failure to pro-
ceed beyond the concept that only overt diserimination was involved
doomed any such hope or expectation. It is ironic that the grand
platitudes of the Department recognize the realities which the oper-
atives in the Department ignore. We all have heard the statistics and
studies which demonstrate the greater health hazards of being both
nonwhite and poor in this society. Let me close with a quote from the
HIEW White Paper of 1971 in this regard :

On nearly every index that we have, the poor and the racial minorities fare
worse than their opposites, Their lives are shorter; they have more chronie
and debilitating illnesses; their infant and maternal death rates are higher;
their protection, through immunization, against infectious diseases, is far lower.
They also have far less access to health services—and this is particularly true of
poor and nonwhite children, millions of whom receive little or no dental or
pediatric eare. [Toward a Comprehensive Health Policy for the 1970's: A
White Paper, U.S, Department of Health, Edueation and Welfare, May
1971, p. 2.]

Thank you.

Mr. Epwanrps. Thank you very much, Ms. Rose. That is a most help-
ful statement and one that has been, obviously, carefully prepared.
We appreciate it very much.

Most of your testimony had to do with hespitals. Would the same
facts apply to nursing homes that participated in medicare?

Ms. Rose. Oh. absolutely. It is both medicare and medicaid that yon
would have with your nursing homes and, in fact, the referral prac-
tice that T talk about in hospitals when we talk about stafl’ position
well, when we are talking about the nursing homes, we are talking
about the State welfare agencies because a large portion of them are
responsible for the referrals. These are the agencies, of course, to
whom the HEW has given jurisdiction with its so-called State agency
review,

Mr. Epwanps. As T recall the testimony by the General Accounting
Office, where they found a number of the same facts that you did with
regard to patient load being practically all black in one hospital and
all white in another. As I reeall that, the GAO investigation reflected
that one of the reasons was that white doctors were attached to these
particular hospitals and had all-white patients and, second, that the
black patients were accustomed to going to publie hospitals and, there-
fore, apparently would have no reason to seek out a private hospital,
even though they would be entitled to such eare under medicare.

Ms. Rose. Well, of course, this gets into the affirmative action con-
cepts I discussed. I think a hospital that has an all-white patient load
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has the guideline No. 1 obligations and. if its staff doctors, only treat
white patients, then that hospital has to make efforts to be accessible
to the minority population and, that is, especially so in hospitals that
are located near minority populations. Unlike what GAO said, a signi-
ficant portion of the hospitals are so located and they are in inner
cities. Their former white patients may have gone out to the suburbs
and their doctors went with them, but these hospitals have obligations,
I think, to serve that immediate community.

Mr. Mrrcurin. I would like to make an amplifieation here and these
things sometimes are so fantastie, that it is hard for a rational person
to believe that they actually ocenr.

In the South, for example, 1 know there are times when undertakers
refuse to comb the hair of black persons and make the family do it.
Well, this kind of thing carries over into medical practices also. We
have stacks and stacks of complaints from people in our office from
people who say that when they go to a white doctor’s office—he is a
specialty doctor of some kind and has staff privileges at these hospi-
tals—but they are forced to go into separate entrances and forced to
sit in separate waiting rooms. So, I think if you were in the position of
some of these people—and I would never voluntarily submit to going
through the back door even if I were dying—but T think that is really
what seems to decrease the use of these facilities, this discouragement,
and I think Congress ought to do something about it.

I think that if these doctors are going to have the advantages of
these beautiful hospitals where they can take their patients in—and 1
think they are really lovely—then they better not have any segregated
waiting lists and back doors that people go through. I think we need
to amend the law to make it (.'l"\_'stilll clear that if anybody does that, he
cannot participate in the Federal tax benefits that are collected from
everybody.

Mr. Epwarnps. Then, well, the doctors don’t have to treat medicare
and medicaid patients if they don’t want to, is that correct ?

Mr. Mrrcuenn. That is true.

Ms. Rose. Well, a physician or a hospital doesn’t have to participate
in medicare and medicaid, but, if you look at the incomes of many
doctors, you will find a large percentage of their income is going to
be from medicare and medicaid. Kspecially, medicare. If you are
treating a nice comfortable middle-class family, and grandma is 70

ears old and she has medicare, well, then you better be participating
in that medicare because that family will find another doctor. So, it
is an incentive, definitely. That doctor is going to be participating in
medicare. It is a societal pressure. The question is—and I know Mr.
Mitchell raised it and I think it is very important—HEW has drawn
a distinction in the years between part A and part B of medicare.
Part A provides for a contract with the hospital ; the hospital is then
a recipient of Federal financial assistance when it signs that contract
for medicare and medicaid payments.

And I have always had difficulty trying to eonceptualize philosophi-
cally the difference between that and part B, which administratively
does not provide that the doctor sign a contract: the bureancracy de-
cided that he isn’t a recipient. That strikes me as a strange distinction,
but that is the distinetion that HEW took earlier. I wonder if there
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shouldn’t be a second look at this. Mr. Mitchell talked about Congress
amending the law and I think you people know how hard it is to get
amendments, but I think there should be some look at the question
again of whether or not under the current law, there is an obligation.

Mr. Epwarns. Well, it is your position that the law is not being
enforced ?

Ms. Rose. The law is not being enforced and there are a lot of people
who won't want to go to a doctor who really doesn't want to treat
them, but since hospitals are built with public money and they are tax
exempt and the contributions to them are tax deductible, I feel they
should follow guideline No. 1. They do get medicare and medicaid
money. I think in some statistics I have seen that 50 percent or 60
percent of the money, directly or indirectly, of the hospitals’ opera-
tional moneys really comes from the Federal dollar. So these hospitals
do have a public obligation. And if their staff doctors only treat
whites, that hospital has an obligation to find alternative means by
which the people of their community get served, whether we are talk-
ing about blacks, Chicanos, or whoever; any minority people who get
discriminated against in that community.

Mr. Epwarps. Have you seen any effective programs that have been
initiated and followed through by hospitals to solve this? '

Ms. Rose. Well, I think the very }:u-t. that a mobile infirmary got
up to 3 percent in 1967 was because of the threat that we were going
to litigate and it stayed at the same percentage of black patients, even
when the suit was dropped. It didn’t fall back. So, it did open up to
that extent, anyway.

We have seen situations—actually, they relate more to the Hill-
Burton obligations where the hospital first said, well, we don’t get
medicaid patients or we don’t get poor people because our doctors
don’t treat them, and the hospitals have, under community pressure,
opened up outpatient clinies and started to seryve the immediate com-
munity and so they are getting more poor people.

Now, I referred to Hotel Dieu, and Hotel Dieu’s bad record in the
inner city of New Orleans, but Hotel Dieu as a result of the Hill-
Burton hitigation, opened an outpatient clinic for its immediate com-
munity. It had never served medicaid patients before but in the first
6 months of the consent order it suddenly has treated 200 or 300 medic-
aid patients on an inpatient basis referred from that clinic. And I
think the next time we get statistics from Hotel Dieu, they will have
improved somewhat over their previous record as to service to black
people because of their increased service to medicaid patients from
their immediate area.

Mr. Mrrcurnr. You know, T can’t help but say I think T remember
that the word “Dieu” in French means God. Apparently they had to
take God into court down there to stop segregation and I don’t think
He would like that because I don’t believe He would want anything in
His name to be separated on the basis of race. \

Mr. Epwanps, Is the situation in Washington considered satisfae-
tory ?

Mr. Mrrcuewn. I would not be in a position to answer that, Mr.
Chairman. T would say, offhand, that there does seem to be an exten-
sive interchange of patients in all hospital facilities but it does seem
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to me, as T look at Freedman's Hospital, as contrasted with the other
institutions, that even with the very best of intentions, Freedman’s
Hospital does not have the kind of facilities and equipment that is
:l\':li‘:lhft‘ to other hospitals and, unfortunately, there is a heavy con-
centration of blacks in Freedman’s,

Ms. Rose. Well, along that line, during the more active period in
HEW when it was the Office of Equal Health Opportunity in 1966
and 1967, during that time, Washington was one of the cities where
there was some pressure and I recall the compliance oflicer, who was
a very capable man, working with Washington Hospital Center which
had very few black physicians and they increased the number of black
physicians at that hospital and that increased dramatically the black
patient load.

I also remember a story that happened late in the 1960's and some of
you gentlemen may recall it from the Washington Post, which carried
the story of an integrated group of kids who had graduated from the
Woodrow Wilson School and were celebrating in Georgetown and
some tonghs picked a fight with them and one of the toughs had a
gun and shot two of the kids. The white kid was taken by ambulance to
Georgetown Hospital and the black was taken across town to District
of Columbia General where he was dead on arrival. It was in 1968 or
1969 that that occurred. So these things still oceur here, too.

Mr. Epwanrps. Thank you.

Mr. McCrory. It seems to me you are testifying about two different
subjects. One is the predominance of whites and blacks in hospitals,
and the other is the lack of integration of black and white patients in
the hospitals. Now with respect to the affirmative action that you feel
that hospitals should take to integrate patients in the hospitals, for in-
stance, dividing up more equally the single rooms and to mingle people
in the wards and that sort of thing, now, do you have some recommen-
dations as to how that shonld be done?

I mean, I have an idea that it is the admissions clerk that says, “All
right, T am going to assign yvou to the third floor in ward B.” and it
is kind of an arbitrary decision and it is made by an admissions clerk
with rather broad authority. Now, should there be some kind of a
system by which people are assigned by lot or should we intentionally
put blacks and whites in the same ward in order to achieve integra-
tion # What is your recommendation ?

Ms. Rose. Well, if T were the administrator of a hospital and I
walked through my hospital and found all of the black patients in one
ward or one wing, and all of the whites in the other. I would know
that my admissions elerk was violating the law and T wonld do some-
thing about it. That is the easiest way to check. Statistical probability
just doesn’t come out that way. If a hopsital is assigning people to
rooms and beds without regard to race, the statistics just wouldn’t
come out that way. Actually, hospitals should be doing that. Of course,
there is segregation; for instance, there is medical and surgical segre-
gation, there are age segregations, there is sex segregation. There are
other factors that have justifiable medical reasons and within each
group you should find that there will be some people in rooms with
a number of the same race and some of the other race, so you just look
at statistics over a representative period of time. If your admissions
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personnel is separating people because of race, or if you find that the
statistics don’t support the separations, you get your admissions clerk
to do something about it. or you get yourself a new admissions elerk.

Mr., Mo( ‘Lory. Well, there is no .\"!I'l'llii:' ]J1.'1“ then that you have?
The result would be the most important factor and any kind of a
variety of plans would be all right ?

Mr. Mrrenern. Could I just clarify our position a little bit?

We are not so much talking about positive programs to mingle
whites and blacks. We are talking about eliminating a program that
separates them on the basis of race and then let the normal operations
of the laws of chance come into play. I don’t know whether vou have
ever noticed this but in hotels, for example, somehow or other, the
clerk, when a black person comes in, looks all around behind the
counter and all over the place and somehow or other the blacks wind
up by the elevator shaft or in a back place where they don’t get a good
view of whatever there is to be seen,

Now, I know enough about the hotel industry to know that this
is purposeful diserimination on the part of the industry. T also know
enough about hospitals beeause it so happens that I have some rather
intimate connections with hospitals in this country. T don’t want to
embarrass anybody by mentioning that because the people T am con-
nected with might not appreciate my saying it. But the fact of life is
that these hospitals conscientiously try to avoid putting blacks and
whites together, even under some of the very best of circumstances.

Ordinarily, the policy is so entrenched that in many instances when
you have a black person on the admissions desk. for instance, you
somehow or other wind up with segregated arrangements also. So
this is not a low level decision. This is a hieh level decision and if seems
to me that it onght to be required that when people are presented for
admission to the hospital they get into the first available space and
nobody should go down behind the counter and look around and find
out who is white and who is black. Tt should just be that room A has
a vacant bed in it and put the patient in it. and if by the laws of chance
it turns out that the other patient is white, that is OK; that is all we
are talking about.

Mr. McCrory. You and T are integrationists. but I think we have a
lot of segregationists, both among whites and blacks, from what you
tell me and——

Mr. Mrremerr. T don’t agree with any of them, Mr. McClory. I think
this is America. I don’t believe in black segregation or white seare-
gation. I don’t think that if you and I, for instance, were in an acei-
dent—good friends as we are—and I happened to have some black
friends who wanted to put me in a nice room with a beautiful view
and all and first-class medical care, I still don’t think they ought to
put. me up there and put you in the basement because they don’t happen
to like white people. I think it ought to be the same for everybody.

Ms. Rose. We brought up the example of diserimination to show that
HEW doesn’t even act. when they find overt diserimination. The major
point of the testimony was the disparity of treatment in the hospitals
and segregated hospitals, you know, you don’t get to talk about same
rooms and all because the blacks are over across town in the black
hospital.
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Mr. McCrory. We are not going to get into the busing of patients,
though, I mean, you made the comparison of the school integration
and that has caused us enough headaches, but

Mr. Mrrcuern. Now, you really opened up a ean of worms, and the
reason I say that, you would be amazed Mr. McClory, because vou are
a high-minded individual and I don’t believe you know that things
like this occur but '

Mr. McCrory. I am glad that is down on the record.

Mr. Mrrcurrn. But really in many, many communities of this
country, blacks are not given ambulance services. The undertakers
supply the ambulance services. Now, even if they had nice looking
rooms and that kind of thing. I don’t suppose you would feel like you
were going to get out of the hospital if you go there under the auspices
of an undertaker in the first place.

Mr. McCrory. No, I don’t think so.

Mr. Mrrenenn. So, you really put your finger on something impor-
tant. We think of this as just beds and wards and that kind of thing,
but the collateral services including transportation to the place where
you are going to get the medieare, that is also important.

Ms. Rose. May I mention when you say busing, Mr. McClory, we
have done some kidding about busing but if you look at the big cities
in the north, like Chicago or Los Angeles—where I have lived for
9 years—you will find that the minorities will travel long distances
on public transportation. Chicago, for instance, is abysmal. When
blacks take public transportation across town to go to Los Angeles
general, they travel by one after another virtually all white hospitals
that are built with Hill-Burton money but do not serve the minority
communities.

I remember a quote in a study that was done in Chicago about Chi-
eago’s apartheid health system and this quote was by one swoman who
had to travel 20 miles to get to Cook County, which is outside the city
and far from the ghetto, and she said she would have to be $12 worth
sick to be able to get to that hospital.

Mr. Epwarps. Is she a medicare patient?

Ms. Rose. I don’t know.

Mr. Epwarps. I wondered why she would have to go across town——

Ms. Rose. Because she was a black patient.

Mr. Epwarps. Right.

Ms. Rose. And she felt that she could not get into the nearby white
hospitals, but that Cook County would treat her and the quote was
that she would have to have $12 worth of sickness before she would
pay the $12 to get a cab out there.

Mr, McCrory. Was that a false notion she had. though?

Ms. Rose. I don’t know whether it was a false notion. It is like the
notion when we have the freedom of choice in schools that all of these
black kids and black parents could have chosen a white school, but
chose the black schools. The onus was put on them. I think the onus
should never be put upon the diseriminated person to change the sys-
tem and in the health system it is even more grievous.

One of the witnesses we had in one of the South Carolina cases in
1967 was a leader of the NAACP in his county in South Carolina and
he was talking about the internal segregation in this particular hos-
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pital and he said it had a freedom of choice system. There was a white
wing and a black wing, so supposedly the blacks could choose the
white wing if they wanted. He had his 12-year-old daughter in the
hospital and was asked by the counsel why he chose the black wing—
she was in the black wing—and he said: “I don’t know what those
people in that hospital would do to her if I put her in the white wing
and I wasn’t going to gamble with her life.”

Mr. MoCrory. Are there records kept with respect to the color of
patients in the admissions department ?

Ms. Rosg. HEW has required it since 1965,

Mr. McCrory. And, of course, if those records were not kept, it
would be very difficult to determine whether or not statistically the
degree of integration or separation. Now, you mentioned two hospitals
in Chicago and the Chicago area. I am interested in the two hospitals
that moved from Chicago into the suburbs.

Ms. Rose. I would have to supply that to you. I must say I thought
this morning I should get that because Mr. McClory is from Illinois
and is going to ask me that. I will get the information. The lawyers
committee for eivil rights under law in Chicago were handling the
matter and I can’t remember the names but I will get it. [See app. 2
at p. 265. |

Mr. McCrory. Is it fair to say that one of the related problems that
could be resolved or that would help resolve this problem is the short-
age of black doctors and nurses?

Ms. Rose. Well, T would think, of course, if there is an increase of
black doctors, they are going to have black patients. A lot of the
younger black doctors now are in cities and have integrated patient
loads like everybody else, like white doctors, but the older doctors
have black patients.

Mr. McCrory. But, in general, the population is not quite used to
a general supply of black doctors ?

Ms. Rose. That is correct. In New Orleans, for instance, I think it is
now 36 or 38 black doctors. That is a very small number of black
doctors but white doctors serve black people in New Orleans, of
course. Some of them do and some of them don’t.

Mr. Mrrcuen. I think, Mr. McClory, that in addition to having
the doctors available that we must have also access to these hospitals,
which, as Ms. Rose’s testimony points out, have such a small number
of people and give them hospital privileges. Now the Medical Associa-
tion, as I understand it, requires that every 3 years in order to keep
a license, a doctor must show that he has a certain amount of training
and exposure to more modern treatment, and, if these are not avail-
able in some institutions, which the black doctors may use, even though
they have had the training it is still a possibility that they might
not be able to qualify for the regular licensing requirements. So, it
is a broad-gaged problem we are talking about.

Mr. McCrory. Now you made reference, Ms. Rose, or Mr. Mitchell
did, to the separate entrances and the back doors and that sort of
thing. Are there any entrances that are marked “colored only™ or
“white only” that you know of in these hospitals?

Ms. Rose. We have not seen such in recent months.

Mr. MircrrLL. May I answer that? We have not seen any in recent
months where they actually have a sign up, but I have a number of
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complaints where people indicate that they are required to go through
a certain kind of door, or sit in a separate waiting room in a doctor’s
office and we have been all up and down the road with HEW and
everybody else trying to correct that problem.

Ms. Rose. The reports that 1 get are that you still find very overt
instances in some doctors’ offices but the hospitals have moved away
from having the signs up, even in the Deep Sonth.

Mr. McCrory. But do some of the hospitals still have the separate
waiting rooms even though they do not have them separately desig-
nated ? Are you aware of anything like that ?

Mr. Mrremern, T would not be aware of anywhere where they have
a distinet room. T am aware somewhere, where they have an arrange-
ment where somehow or other the blacks get in one section and the
whites get in another and it is hard to say whether that is entirely by
choice. T think you know, there is always a way to steer people in a
certain direction but that problem, Mr. McClory, as far as I know, is
not as acute as the one to which I referred, where people are required
to sit in separate waiting rooms if they want to get treated.

Mr. McCrory. Do you have any view along this line that, for in-
stance, in a city where they have 10 hospitals and the racial population
is 50 percent black and 50 percent white, to make this a simple illus-
tration, do you have any views that all of those 10 hospitals should
accommodate 50 percent patients in each of the 10 hospitals?

Mr. Mircnern. Fifty percent of what? Fifty percent of the black
population?

Mr. McCrory. And the white population.

Mr. Mrrowerr, No, I think as T said before, the best way to be sure
that everybody is treated right is where, if an aceident occurs—as Ms.
Rose indicated—right on the front steps of the hospital they ought to
pick the black man up and take him through the door and treat him
and not send him all of the way across town. And by the same token,
I think that if the physician knows there is available a hospital which
specializes in a certain kind of treatment. he ought not have to ques-
tion whether a black patient conld get in there or find a bed. Tt seems
to me he ought to just send him on over there.

Mr. McCrory. Well, in contrast to the school integration cases, then,
we do snpport the neighborhood hospital principle.

Mr. Mircrern. No, I wouldn’t say that because, well, for example,
they are building a beautiful hospital out in Los Angeles called The
Martin Luther King Memorial Hospital. T have been all through that,
It is a magnificent place but I could see from looking at it that there
would be services there which would be available to that community,
ves, but maybe better services—and this is no reflection on Martin
Luther King Memorial Hospital—but there would be services in other
institutions. And I think that you ean’t in a hospital arrangement rely
on neighborhood concepts.

A beautiful example is: Who would want to rely on a neighborhood
concept, a neighborhood hospital, if you had a chanee to go to the Mayo
Clinic or Johns Hopkins as opposed to the hospital that is right next
door to him?

Ms. Rose. May I quote another thing? At a pretrial conference in-
volving the hospitals in New Orleans—and this is from the Hill-Bur-
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ton aspect—you mentioned the Mayo Clinie and that reminded me of
Ochsner. Ochsner is considered the Mayo Clinic of the South and we
had these stipulations at this pretrial conference and the judge started
to read the stipulation about what a great hospital it was, and the
judge read this paragraph and he turned to the ':1\\'_\1-:' from Ochsner
and said: “That is why Rosella Cook wants to go there.”

Mr. McCrory. Thank you very much.

Mr. Butler?

Mr. Burrer. No questions.

I would also apologize for being late.

Mr. Epwarps. The committee would like to have these two witnesses
stay here for a considerable length of time more than they have been
here this morning, but today we are rather pressed for time and cer-
tainly you have made a very good case, Ms. Rose, but in any event, I
have no more questions. Perhaps we will submit any questions, if we
do have some, to you by writing. With that, we thank you very much
for your appearance here this morning. It has been very helpful.

Ms. Rose. Thank you. I will submit the information Mr. McClory
asked for,

Mr. Epwarps. Thank you. We also have with us this morning two
witnesses from Aiken, S.C. Would Mrs. Barbara Paige and Mrs. Tolar
Lee Gibbs step forward?

TESTIMONY OF BARBARA PAIGE AND TOLAR LEE GIBBES,
AIKEN, S.C.

Mrs, Pazge. Thank you.

Mr. Epwarps. Mrs. Paige is with the Community Service Organiza-
tion of Aiken, S.C., and Mrs. Gibbs is with the National Welfare
Rights Organization in Aiken, S.C.

We welcome you both and if you have a prepared statement, you may
!l]‘”l'l'i'(l.

Mrs. Paice. Well, T would like to say we haven’t a written statement
to give, but if this is necessary, within the next 30 days you can have it
for your records.

Mrs. Williams, which is the young lady who was actually involved,
she was one of the women that were sterilized, was supposed to be here
to testify herself but instead I came and thought pt'rllmps I could give
you really what is going on down there.

Her reason for not coming was when she informed her supervisor
where she was going, he let her know that if she missed work she
wouldn’t have a job when she came back. So this is why I am here in-
stead of Mrs. Williams.

Our problem-

Mr. McCrory. Where does she work ?

Mrs. Patge. She is working at one of the mills. Let me let it stay
right there. I don’t want to be liable for anything.

Mr. Burrer. Mr. Chairman, if I may, I think we ought to explore
that. This is a committee and we have asked these people to testify and
if this sort of coercion exists, I think we ought to put that in the record.
I think we ought to be more specific and I don’t think we ought to let
it stand on generalities, '
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Mrs. Pawee. The reason T made the statement like T did, this is what
she said to me is what he had said. Now, I don’t know if it is the reason
that she didn’t have any leave time or he didn’t fully understand what
this was about and so'I can’t assume that this was personal because
[ didn’t talk with the man myself but this is what he told her, that
if she did go and wasn’t here to report to work she didn't have a job
when she came back.

Mr. Epwarps. Our problem, of course, is that we don’t want to be
responsible for her losing her job. If we go into it in much detail she
might——

Mr. McCrory. Mr. Chairman, if T may? Did we invite her?

Mr. Epwaros. Yes; she was going to travel at the committee’s ex-
pense, I understand, and she accepted several weeks ago.

Mrs. Paige. Yes; and she informed me just on Saturday that she
couldn’t come.

Mr. McCrory. What is her first name ?

Mrs. Patgr. Bertha Williams.

Mr. McCrory. Well, I would like to get the information and have
counsel for the committee get this information. I agree with Mr. But-
ler, T think we should pursue the subject further and my own feeling
is that she should insist that she appear and that, if she does not ap-
pear, issue a subpena and have her appear.

Mr. Evwaros. Shall we proceed in executive session on this subject
at a later date?

Mr. McCrory. All right.

Myr. Epwarps. You may proceed.

Mrs. Paige. Speaking from just off the top of my head of what I
know that is going on now in Aiken County as far as sterilization is
concerned, it 1s not a thing by choice. It is being done to our women
that are on medicaid. The reason I say that it is not being done by
choice is because we have only one doctor down there which will have
medicaid patients or even three medicaid patients and this one doctor
is the one that insists that. if they have at least three children, that
with the third child they will have to sign a paper for him to sterilize
them. I don’t know but it seems to me to be a type of thing that—well,
let me sort of get myself together here.

This is being done against their wishes. Now. it is not that the wom-
en mind so much being stopped from having children but it has been
rumored from some of the other ladies and statements they have been
making, they say that he has been telling you when you sign this paper
that it is a regular tubal ligation, which is the tying of tubes and wlen
you wake up 1t might be a total hysterectomy, and this is the fear that
these women have.

We have been trying to get them to see another doctor but the other
doctors in the county will not see them. And let me tell you of an ineci-
dent that happened only a short time ago with one of our ladies. She
called me and told me that he had presented her with this paper that
cither you have the sterilization operation or I will refuse to deliver

the baby and, well, you would say she should go somewhere else: am
T

[ right? But if there is not another doctor that would see you, and
you are on mediecaid and the State of (Georgia is the only place that
has the closest hospital and if welfare had told you that they wouldn’t
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pay the hill. well, what are yon snpposed to do then? So this is the
reason they have to consent to letting him do what he wants to do.

There was one in particular that he told he was going to give a
D. & C. to and after she woke up from the operation she found out that
he had given her a hysterectomy. This upset her to the point where
she is now in the State hospital. She was another one who could have
been a witness today.

But now let me, at this point, add that talking off the top of my
head, gentlemen, it is not helping too much, but if you would tell me
exactly what it is you want to know, I am better at answering ques-
tions than I am just sitting here talking at random.

Mr. Epwarps. Is there just one hospital in Aiken County ?

Mrs, Parce. There is one hospital in Aiken. At the time it is a county
hospital but they are working very diligently trying to make it a
private hospital.

Mrs. Gises. That is right.

Mr. Epwarps. And is that Aiken County Hospital ?

Mrs. Paie, That is right, Aiken County. It is really not equipped
to take care of the people of the county, though.

Mr. Epwaros. There are no clinics, no neighborhood clinics, at
Aiken?

Mrs. Paice. You have your health department and the only other
clinic is the planned parenthood clinic. These are the only two.

Mrs. Grses. And may I add to our statemenmt about the Aiken
County ? Medicare and medicaid patients, if they go to the hospital
they are being turned down and, they say they don’t have any staff
doctors and that is the situation they are left with. If a medicare pa-
tient gets sick the first time—I don’t care how sick he is—they say,
where is your doctor and, if you don’t have any doctor, they are turn-
ing you down.

Mrs. Paige. What she is saying is in the case of an emergency situa-
tion where you go to the hospital, and you don’t have a family doctor
they will refuse to see you.

Mrs. Gises. They will refuse to see you.

Mr. Epwarps. How many doctors are there in Aiken County?

Mrs. Parce. That is pretty rough.

Mrs. Ginps. Well, we have about 39 doctors according to the survey
we have taken in Aiken County.

Mr. Epwarps. Are they black and white doctors?

Mrs. Parce. There is only one black doctor in Aiken County and he
has had a stroke and is not practicing now, but we do have three black
doctors right in Georgia. They live in South Carolina and have offered
their help, but since they practice in another State, they were not
really sure they would get their money.

Mr. Epwarns. How many of these doctors in Aiken County have a
certain part of their income coming from medicare and medicaid
funds? Is it practically all of them?

Mrs. Patoe. Well, it has narrowed down since there has been so
much confusion to the point where quite a few of the doctors will not
receive medicaid patients now. This one doctor, in particular, is about
the only one. The other doctors say they will continue with the few
patients they have but, as new patients come in and they find out you
are on medicaid, they just won't bother.
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Mr. Epwarps. What kind of improvements would you like to see
made in Aiken County to serve the black population ?

Mrs. Paige. Well, at this time I feel like increasing perhaps our
planned parenthood program and getting other programs of educa-
tional benefit into this area to educate these women. It sounds silly
at this day and time that a woman wouldn’t know what sterilization
means but until this issue came out in the papers, there were many
women that knew they had signed for this type of operation who
didn’t really know until a month or so ago what had actually been
done because they weren’t educated to the fact and they just signed
the paper because the man said, this is the way it must be done.

Now, I don’t feel like any person has the right to set himself u
as God to say who should and who should not come into this wm'lt?.
Now, T am definitely against any doctor that says this. I am not say-
ing that T go along with women on medicaid continuously having
babies and this type of thing but who are we to say how many chil-
dren people should have; this should be a choice of the individual.
When we get to the point that we are saying, how many children you
are going to have, and how many this one is going to have, because he
is poor, well, none of us are here—none of us poor people, T mean—
because we wanted to be poor, because if somebody had asked me
before I got here, what do you want to be, I would have said rich, too,
but T wasn’t that Iucky.

Mr. Epwarps. Thank you.

Mr. McCrory. Mrs. Paige, do you know of other women in addi-
tion to Mrs. Bertha Williams, who claim that they had been sterilized ?

Mrs. Paier. Tt is not claimed, sir, these are facts. Oh, T could really
just off the top of my hat tell you of at least 20 right in Aiken proper.

Mr. McCrory. And they have had the same experience as you say
Mrs. Williams had ?

Mrs. Parge. Well, T don’t know. Let me tell you about the incident
that happened not too long ago.

I had a young woman call me—and this was before she had de-
livered—and when she called me T said, don’t bother to go hack to that
doctor: T believe T can get you another doctor. T called the planned
parenthood program and the director there, working along with me,
we both tried to secure doctors for these women, so that they wounldn’t
have to go to this particular doctor. Anyway, after my conversation
with her—and we had assured her that we could have another doc-
tor—but the next morning I received a call from her saving: “T have
changed my mind.”

I made the mistake of calling the welfare department and saying
to them:

I thought yvon people here had instructed your Case Workers that if you re-
ceived any complaints from any of your clients that that doctor sald he would
only deliver the haby if they consented to be sterilized, that you would help them
find another doctor or you would refer them to us,

And she said : “Well, we do.”

So that was that situation,

Anvway. the next morning this voung lady decided to go along
with Dr. Pierce and take her chances as she said. T thought it was
so strange when she was so eager iust the night before to go to some-
one else but, anyway, T can’t say that these women are being threat-
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ened. You can’t get them to talk freely. All I know is what is going
on and it must stop.

Mr. McCrory. Well, from what you tell me and this other incident
that you have related, apparently, the women consented knowing what
they were doing; is that correct ¢

Mrs. Patge. Well, if you have no choice and there is a baby inside of
you, Mister, and it is time for it to come out and there is nobody else
to get it out, you know you are not going to do too much bargaining.
You know, that is the wrong time to do any bargaining. These women
are afraid when there is no one else to handle you.

Maybe someone says: “Well, when you come out here there might
not be any finances either” so that, you know, you really don’t know
what is really being said to the people because these women are afraid;
they are frightened and they won’t talk. That is why they ran me up
here today because I think they are actually afraid.

Mr. McCrory. Now, do they sign this statement——

Mrs. Paige. They are afraid.

Mr. McCrory. Do they sign this statement before the delivery?

Mrs. Patgr. No, sometimes it is after delivery. We were able to get
one through just the week before last. I told her that to go in there and
have your baby and stall signing anything and, after the baby is born,
let’s see, when you tell him, no, what is going to happen. So this was
done the Sunday before last, and then he approached her for her to
sign the forms, she said, no, but the baby was already here so she was
dismissed right then and was told not to come back for her 6-week
checkup beeause she wouldn’t let him sterilize her.,

Mr. McCrory. So that what you are telling me is that the condition
upon which either a baby is delivered or there is postnatal care pro-
vided is that the mother sign the statement that they consent to be
sterilized %

Mrs. Patae. To be sterilized, yes.

Mr. McCrory, Are these all black women ?

Mrs. Parae, There is only one white that contacted me but she was
lucky. We were able to get her out of it. She called me ahead of time
and I got a doctor to deliver the baby, but after the paper came out
showing the doctor that delivered the baby was black, and she was a
white woman, so now in the town where she has to live her people are
looking down on her. They refuse her credit in stores where she has
been getting it all along and she has been harassed because she wonldn’t
let this doctor sterilize her.

Mr. McCrory. And are all those patients on medicaid?

Mrs. Patce. Yes, these patients are on medicaid. And T would like to
add one thing: You were talking to Mr. Mitchell about signs being
down in separate waiting rooms. We still have them in Aiken County.
Several of our doctors still have them. They have a new technique now,
where it doesn’t say black and white. They have numbers and you know
who No. 2 is,

Mr. McCrory, They have a waiting room No. 1 and waiting room
No. 2¢

Mrs. Patce. And vou know who No. 2 is?

Mr. McCrory. As T understand it, you have one white doctor there
and one black doctor.
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Mrs. Paree. One black doctor and he is not even practicing now be-
cause he has had a stroke. i

Mr. McCrory. So you only have one doctor and that is a white
doctor ?

Mrs. Patce. No, they have several doctors but there is only one doc-
tor now who will see medicaid patients. '

Mr. McCrory. And what is his name ?

I\Irs_. ]’.-}1{;1-:. Let me give it to you. The first name is—well, the last
name is Plerce and I was trying to give you the first name.

Mr. Epwarps. C. H. Pierce ?

Mrs. Giees. Yes. He is C. H. Pierce.

Mrs. Pate. Yes, his name is Clovis.

Mr. McCrory. Now, you say there are 20 women that you know of
that have given you evidence at this time and have told you about
these sterilizations ?

Mrs. Paige. Yes, well, you see there is a few that had called me be-
fore; then after the story came out in the paper and the people are
talking about it so much, others called. The women really didn’t know
what sterilized meant at the time. So now that everybody is talking
about those two girls, they are coming up and they are saying : “FHey,
he did that to me, too.” So, it is just really coming to light what has
been happening, ;

Mr. McCrory. This all fits a particular pattern he has and, that is,
he doesn’t make you sign the statement if you are having your first
baby or the second baby ?

Mrs. Paige. No, it is the third one. Now, how can he set himself up
as a god to do this type of thing, I thought his job was to bring life
into the world and to keep us here a little bit longer, but now he is going
to say who is coming.

Mr. McCrory. Now with respect to the planned parenthood orga-
nization, do they advise as to other means of birth control ?

Mrs. Patge. Yes, they do, but with a county that large and they
being nnderstaffed and working their fingers down to the bone——

Mr. McCrory. You mean they can’t accommodate everybody ?

Mrs. Patge. They just can’t get around ‘and they have to serve two
counties.

Mr. McCrory. Thank you.

Mr. Epwaros. I think we ought to include in the record at this poi it
articles from the American Medieal News regarding the situation you
are describing. It is entitled “18 Well Mothers Have been Sterilized at
the Aiken Hospital in the First 6 Months of 1973.”

[ The article referred to follows:|

[From the American Medical News, Aug, 13, 1973]
STERILIZATION CASES STIR CONTROVERSY

Sterilization procedures have been halted at an Alabama facility for the men-
tally retarded, pending a federal court hearing, and in South Carolina, the state
department of social services is investigating the sterilization of welfare ps
in Aiken. A $1-million suit has been filed in a second Alabama case involving two
young girls.

These are the latest developments in a continuing controversy over involun-
tary sterilization and the role of government in it,

In mid-July the Dept. of Health, Education, and Welfare hurriedly issued
guidelines to be used in drafting regulations, following disclosure that two girl
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aged 12 and 14, had been sterilized in a Montgomery, Ala., clinic funded by the
Office of Economie Opportunity.

The father of the girls, both of whom are retarded, filed a $1-million damage
suit against the government.

OEO claimed that if its own guidelines had been followed, the girls wonld
not have been sterilized. It developed, however, that several thousand copies of
the OEO guidelines were locked up prior to the 1972 election, and were never
issued.

The physician primarily responsible for preparing the OEO guidelines, War-
ren Hern, MD, resigned in frustration last year after repeated attempts to get
them distributed.

The South Carolina situation is a little different. Three Aiken obstetricians
fire involved in charges that they limited obstetrical eare to welfare mothers, The
allegation is that one agreed to deliver a mother's third or later child only if
she agreed to sterilization, and that the other two obstetricians concurred in
this policy.

The three physicians are MDs C. H. Pierce, Niles A. Borop Jr., and Kenneth
N. Owens.

The South Carolina Medical Assn, executive committee has met with Dr.
Owens, and is continuing an investigation.

Hospital records indicate that 18 women of about 50 welfare mothers who
had babies at Medicaid expense this year in Aiken County, have been sterilized.
In South Carolina, only welfare recipients are eligible for Medicaid assistance.

Archie Ellis, commissioner of the state social services department, said the
investigation may take several weeks, and that findings will be made public,

A U.S8. Justice Dept. lawyer in Washington, Robert Murphy, said FBI agents
will interview four Aiken County women whose names were supplied by the
Aiken Welfare Rights Organization.

The new gnidelines issued by HEW have four main points:

Local review committees must be established to approve or disapprove steriliza-
tion of those under the age of 21 or legally incapable of consenting to sterilization.

Federal funds are to be withheld from any agency or department if steriliza-
tions it sponsors are not approved by such a review committee,

A “court of competent jurisdiction” must review the committee’s deecision to
sterilize a person.

Annual reports on sterilization programs must be filed by loeal agencies.

The earlier, nndistributed OEO guidelines were based on similar guidelines
for voluntary sterilization, issued last September by the American Public Health
Assn. Dr. Hern was a2 member of the committee which drafted the APHA guide,
and incorporated major points into his final OEO instructions.

“Since the OEO guidelines remain locked up, no one has seen them. But it's
my understanding they are very similar to our guidelines,” said Ben Terry,
APHA director of population studies.

“Freedom from coercion to be sterilized is as essential in protecting the rights
of an individnal as the ncquisition of informed consent,” the APHA guide says.
“Coercion in any form with regard to sterilization cannot be condoned.

“Consenting to sterilization shonld never be a condition for receiving any
form of public assistance. Likewise, consenting to sterilization should never he
f prerequisite for abortion or any other health or social service,” APHA's state-
ment said.

APHA's executive board rejected an early draft of the gnidelines last year,
partly becansge the group felt that provisions for informed consent were not
strong enongh, Terry said.

The final version contnins this statement :

“If . . . the person seeking sterilization cannot understand or comprehend the
nature and consequences of the operation, he may not be competent to sign the
consent. In all such instances, it is incumbent upon the health worker to seek
further aszistanee in identifying the barriers to understanding. If there still re-
maing substantial doubt that the person understands the nature and conse-
quences of the operation, the sterilization should not be performed.”

In all, eight federally funded agencies offer sterilization programs in Alabama
similar to that of the Montzomery clinic. Under federal law, family planning
must be provided in state Medicaid programs to all eligible persons, ineluding

“sexually aetive minors”™ when such services are requested.




88

Alabama officials also said 82 persons have been sterilized within the past
year under state family planning programs, not related to the federally funded
activities,

A second suit in Alabama, not involving the two young girls, concerns pro-
cedures at Partlow State School and Hoespital, a facility for the mentally re-
tarded.

The complaint, added to a two-year-old suit against the hospital, alleges that
Partlow officials “have cansed numerous inmates . . . to be surgically sterilized.”
It claims patients were sterilized without informed consent, and without sub-
mission of the cases to the hospital’s sterilization committee,

The complaint also elaims the hospital's assistant medical director suggested
that several patients could be sterilized by cobalt treatment, rather than by
tubal ligation. The physician referred to in the complaint, Charles M, Van-
Duyne, MD, has resigned.

Dr. PiErcE BACKED BY COLLEAGUES

American Medical News talked with two of the three obstetricians involved
in the sterilization controversy in Aiken, 8.C. The third, C. H, Pierce, MD, was
out of town and unavailable for comment,

The three men are the only obstetricians in Aiken, a town of about 15,000 near
the Georgia border.

Kenneth N. Owens, MD, has been practicing in Aiken for the past 14 years.
A native of Colorado, he came to Aiken after 11 years of service in the Army
Medieal Corps,

Dr. Owens says he has performed none of the sterilizations on Medieaid pa-
tients, On philosophieal grounds, he has refused to bill for Medicaid services
for the past year and a half,

“The story has been blown all out of proportion, we feel,” he said. “I took
the facts to the South Carolina Medical Assn. executive committee, The com-
mittee was in a pesition not to do anything—because there has been no com-
plaint, except from the newspapers.”

Representatives of the state department of social services eame to Aiken,
“and went over certain information with Dr. Pierce in his office, Now, what was
gone over, or what was done, no one knows.,"

“I question, and others question: was this a violation of Dr. Pierce’s consti-
tutional rights? Does the department of welfare have the legal right to do this?”

“I am not involved in this, other than (my) public pronouncements,” said
Dr. Owens, “I do not see Medicaid patients; T do not aceept them. If I have a
Medicaid patient in my practice, T treat that individual free.

“I made this decision about a year and a half ago, I disagree with the basic
principles of the program, and think it is being abused. I think the problem of
illegitimaecy, and the continuing payment to individuals who keep on having
illegitimate children is wrong. I see no reason why the taxpayers should have to
be subjected to this,

“I feel very strongly abont sterilizing them. I agree wholeheartedly with what
Dr. Pierce has been trying to do,” Dr. Owens safid.

Dr. Pierce has been the center of attention, because he treats the majority
of Medicaid obstetrical cases in Aiken. It was allegedly Dr. Pierce’s policy to
encourage welfare mothers with three or more children to undergo sterilization.

Both Dr. Owens and Niles Borop, MD, the other Aiken obstetrician, say that
if this is Dr. Pierce’s policy, they agree with it.

“I urge them (welfare mothers) to consider sterilization,” said Dr. Owens.
“Now, there is a difference in the way an obstetrician or gynecologist shonld
approach this when the individual is on lmhlir' assistance, I have publiely stated
that after they had two children, they should be sterilized. I feel that this should
be the poliey.

“I don’t feel (Dr, Pierce) has done anything wrong,” said Dr. Owens, “There
has been no charge brought against him."

Of the first three women on a list of those sterilized in Aiken this year, the
first was separated, and had nine children, Dr. Owens said, The second had eight
children, and was single. The third was also single, and had seven children.

In all, 18 welfare mothers were sterilized at the Alken hospital in the first
six months of 1973. Two of these were sterilized by court order, following requests
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by the mothers. In the same period, 50 welfare mothers were delivered of children,
Dr. Owens said.

Dr. Borop, 57, has been practicing in Aiken for 20 years. He occasionally treats
Medicaid patients, he said, but the majority are treated by Dr. Pierce.

“Dr, Plerce has reasoned that after these patients have had, I think, three or
more children, they ought to be sterilized. So, he just told them that if they did
not want to be sterilized, they mnul just go somewhere else. Unfortunately, they
don’t have much else place to go,” said Dr. Borop.

“Dr, Owens is jammed with patients, and I am, too, We just can’t take many
more,” he said. *We take our turn on staff service at the hospital, but we (Dr.
Owens and Dr, Borop) don't feel like we can take that much more in Medicaid
patients.”

What Dr. Borop regards as a probable ‘“test case” of the policy involves a
woman who was pregnant with her fifth child, and who refused sterilization as
a condition of treatment by Dr. Pierce.

“She called Dr. Owens, and he told her he couldn’t take her, and then with me,
it was the same way. I did say that I thought Dr. Pierce was right about it, that
she probably ought to be sterilized.”

“No, I don’t tell my patients they have to be sterilized,” said Dr. Borop, “but I
would encourage them, just like I would anybody. I think no one should have
more children than they ecan take care of.”

Dr. Borop said he had done two or three sterilizations of Medicaid recipients,
“but those were for medical reasons, mostly.”

Neither officials of the state department of social services nor the state medical
society has contacted him, Dr. Borop said,

“Most of the letters and calls I have had from obstetricians over the state agree
that the situation is basically right, that these people should be encouraged to be
sterilized,” he said.

Dr. Owens also said he had received a heavy volume of mail, most of it agree-
ing with his position.

The net results of the controversy may be positive : a better understanding of
the need for voluntary sterilization, Dr. Owens said. There has been no immedi-
ate effect on his practice, but the controversy had badly damaged a long-term
effort to build a new hospital in Aiken, Dr. Owens said.

Mr. Butler? -

Mrs. Paige. T have a breakdown on that, sir, of age level, if that
would be helpful to vou.

Mr. Epwarns. T believe it appropriate to place it in the record at
this point. Arve von finished ?

Mr. McCrory. Yes. I have someone waiting in my office, if yon will

excuse me, but as I understand it, we will have an executive session on
l|n.~ subject ?

Mr. Epwarns. Yes, we will. _

Mr. Burrer. I have a few questions if I may ?

Mr. Epwanps. Yes,

Mr. BurLer. You are Mrs. Paige?

Mrs. Paige. Yes.

Mr. Bureer. In what ¢ capac ity are you here today? As a private
citizen or are you representing an organization ?

Mrs. Paige. I am here as a private citizen today although I am
working with the Community Action Agency. They are in Aiken and
I think ma vbe that is the reason I am getting calls all times of the d: Ly
and all times of the night about this.

Mr. BurLer. Yon are employed with the Community Action Agency
in South Carolina?

Mrs, Paige. Yes, as an out-reach worker, yes.

Mr. BurLer. And how long have you lived there? Are you a native
of Aiken?

Mrs, Paige. No, I have been in Aiken, though, for 21 years.
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Mir. Bureer. Well, that is pretty close. Tell me how large is Aiken
County?

Mrs. Paige. Aiken County is a fairly large county. Well, you have
got me stumped here but it is fairly a large county.

Mpr. Burrer. Large geographic *11]\ or populatmn\\hu

Mrs. Patae. No, geographically.

Mr. Epwanrns. If the gentleman will yield ?

Aiken is a town of 15.000, near the Georgia border.

Mr. Burrer. Well, I am embarrassed to tell you I have never been

o Aiken.

Mrs. Paige. You haven't missed anything.

Murs. Gipes. That is true,

Mr. Burrer. Well, I am interested in just exactly how this situation
is developing from the way you have presented 1it. Do you consider
there is a shortage of [1l|\-1< 1ans there generally ¢

Mrs: Palge. \u I don’t think it is that, but I feel like more or less
they are together; you know, since this is what he has set about to do,
his brothers are just going to go along with him. I mean they have
to be condoning what he is d(lnlfr or w h\. do they refuse the patients
when they come > to the m ¢

Mr, Borrer. I understand that. But what I am trying to determine
in my own mind is exactly how these people feel about sterilizations
once r]m) are informed. Do they feel like they have really been misled
on this thing? What are you told is wrong about the presentation that
is made, assuming it is volunt: ary ¢

Mrs, Parce. All right. These are young women; some of them are
married. The one that was coming w ith me tod: ay, she was married and
her husband and her had had a qlb-pul(- and she left him to come to
Aiken. She was already pregnant and she had six children. When she
went to this doctor, dilhtm"h this was the first time she had been to him
and this would have been her first deliver v, as far as he was concerned
but because of the six other children that she did have. he told her the
same thing that you must be sterilized or I won't deliver this bs aby. So
she consented to it because she didn’t want any more babies eit her but
when the husband found out about it, you know, not knowing about it
really—some men think that this is 1t: that, well, you are finished,
2 lll(_f\—‘«(l he left her and now she is without a husband because of hl%
lack of knowledge about what the operation was all about. This is why

welfare has to t.li\(' care of her now, but she had a husband until this
happened.

Mr. Burrer. Well, let’s go back one more time.

First, then, what is the law of South Carolina with refere nce to its
sterilization? Does the doctor have to have the written permission of
the husband or not under the law of South Carolina ?

Mrs. Paige. No, it must not be that way, but now a lot of these
women don’t have husbands, I will admit that. In the case of Mr.
Brown though

Mr. Burrer. No, just answer my question. If you don’t know the
law, I will accept that. What I am trying to figure out whether or not
the doctor has done anything illegal if this was a voluntary steriliza-
tion. It is not clear to me yet whether that is true.




Mrs. Patge. Well, now after you have signed a form to do a thing,
that let’s the doctor off the hook. But when you only have one doctor
and nowhere else to go what choice do you have?

Mr. Burrer. I recognize what you are saying. What I am searching
for is how this develops and exactly what the facts are.

Mrs. Gipes, Well, may I add to what Mrs. Paige said? We are talk-
ing about the doctor foreing the sterilization without their knowledge
about what it is. That is what is being done in Aiken County.

Mr. Bureer. If T could ask my question and get a response to my
question, I think we could find this out. You are saying it is legal if it
is voluntary?

Mrs. Paicr. Yes, sterilizations are legal.

Mr. BurLer. My next question is, are you satisfied that in each of
these instances that the doctor actually presented it, not as an attrae-
tive alternative for a lady who has too many children? I should think
it would be very appealing. If you have got six children and you are
having trouble feeding them—and if you have got six children, you
are betund to have trouble feeding them—isn’t this a pretty attractive
alternative if properly presented ; that is, sterilization ?

Mrs. Paice. If you want it, but why should you be made to do it ?

Mr. Burrer. Now wait a minute, don’t argue with me. T am tryving
to find out, is the doctor saying to them—in order to make this an
attractive alternative—that there is nothing wrong with this and
this is not going to affect your sexual life at all except that you won't
have any more children ¢

Mrs. Paree. He is not saying that. He is saying you must have one
before I wait on you, so if you don’t want it you have no choice:
you still have to go to him.

Mr. Burrer. All right. In each one of these instances, these 20-some
cases you have investigated, did you go and sit down with the lady
and satisfy yourself that it was presented to her in exactly that
fashion?

Mrs, Paree. I found out that several of them really didn’t under-
stand what they were signing. This is what I said. They didn’t even
understand fully what it meant.

Mr. Bureer. All right. Next question.

Did you keep a record of your interviews with each one of these
women ¥

Mrs. Pawce. No, not really,

Mr. BurLer, So what—and I am not being eritical, but simply from
my point of view I want to verify the accuracy of all of this and T
am not satisfied that we have anything more than your impressions,
from a series of interviews. Have you made an effort to keep a record
with reference to each individual or have you simply compiled this,
and this is sort of a summary. !

Mrs. Paige. I can get statements from the Young ladies if this is what
you are saying. No. 1, I wasn’t even supposed to be a witness here
today. The young lady herself was the witness.

Mr. BurLer. Yes, ma'am. Well, I think it would be helpful to the
committee if you would go back and get written statements from
these ladies as to exactly what took place.
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Mrs. Paige. Well, this is what T think I said when I first started
here,

Mr. Bureer. Yes; I know.

Mrs. Pawge. That I would do this so you would have it for yvour
recor¢s,

Mr. Burter. Mr, Chairman, I would like to have that in order to
make the record clear as to exactly what has taken place.

I would appreeciate it if you would interview these ladies again
and get an accurate record of how it was presented to them and their
response to it. And, if you feel that there was an element of coercion
in it, or .m d 'ment of misrepresentation or both, then I think we ought
to know it. And then the committee would be in a better position to
ASSess u!m! its responsibilities are and how we can proceed.

Mr. Epwarps. Yes; the committee would be pleased to receive this
additional information. I do understand that a lawsuit has been filed
with the attorneys being ACLU attorneys; is that correct?

Mrs. Parge. This was just with the two young ladies. I haven't
worked as closely with them as someone else has, but this is true.

Mr. Epwarps. Well, this is the two young women who were in the
facility for the mentally retarded, is that correct ¢

Mrs. Patce. No

Mr. Epwaros. I am reading from this paper which says a million
dolls 11_ lawsuit has been filed. This is the case mvoly ing the two young-
sters ¢

Mrs. Parge. This, I suppose, is the two youngsters but the same firm,
if T am not mistaken, will be handling the case of the two young ladies.
This is a joint type of thing with the two young women from Aiken.
The other ones haven’t joine ed in on this and I have nothing to do with
that.

Mr. Epwarns. Well, I believe it is entirely appropriate to get further
information as was suggested by the gentleman from Virginia. You
vere talking about T ‘ederal funds bei ing involved here, These opera-
tions are |1mll<" paid for with medicaid funds; is that correct ?

Mrs. Pater. Since January, you paid $60,826 to this one doctor.

Mr. Epwarps. That is a substantial sum. You may proceed.

Mr. Butrer. I think if it is a voluntary process, a volunt: ary steriliza-
tion, that many of these women should be pleased with the results.
What offends me in this instance is that they are not given a choice and
that it is not presented fairly.

Mrs. Paige. This is what I am saying. It should be a choice for the
individual to say what happens to their body. Now because you are
poor, I don’t think nobody should go around and tell you how many
children you should have.

Mr, Burrer. I couldn’t agree with you more. Now, ,g;mnrr back to the
planned parenthood organization; is that what it is?

Mrs. Paige. Yes.

Mpr. Burrer. That is giving them education in that area?

Mrs. Patge. Yes.

Mr. Burrer, Are they encouraging this alternative, this voluntary
sterilization?

Mrs. Paige. No; because there are other means of birth control and
this is what planned parenthood offers. But with a county as large as




Aiken and with the fact there is no public transportation, there is just
one planned parenthood clinic. They can’t do all of it. They do go out
to the rural areas and try to reach as many people as possible, but, you
know, if you have to work for a living—for instance, this young lady
couldn’t even come up here and testify. It is just not that easy. It is
easy in a small southern town where everybody is together to keep the
poor man down,

Mr. BurLer. I recognize that. Thank you, Mr, Chairman.

Mr. Epwarps. Ms. Chavez!

Ms. Cravez. Just one question, Mr. Chairman.

Most of the publicity on the sterilization cases broke in about mid-
July of this year, both in South Carolina and in the Alabama cases,
Now, at that time, the Department of Health, Education. and W
issued some guidelines covering the use of medicaid funds and steriliza-
tions, which had been held up for some time. Do we take it from your
testimony that these funds are still being used at this time sinee those
HEW guidelines have been issued and that sterilizations are beine
performed liberally today in Aiken ( ounty #

Mrs. Page. Yes; if you go to him this afternoon. he will present you
with the same proposition,

Ms. Cravez. That is all.

Mr. Epwarns. Mr, Blommer?

Mr. Broaer. No questions.

Mr. Ebwarnps, Mr. Parker?

Mr. Parxer, No questions,

Mr. Epwarns. Well, thank vou very much, Mrs. Gibbs. and Mus.
Paige, for coming all of the way up here and giving us this important
information. We will meet in executive session and diseuss the matter

further, and the committee will make the decision as to what further
action might be taken at a later date.

That concludes the hearing,

[ Whereupon, at 12 noon the subcommittee recessed subject to the call
of the Chair.]
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The subcommittee met, pursuant to notice, at 10:05 a.m.. in room
2226, Rayburn House Office Building, Hon. Don Edwards [chairman
of the subcommittee] presiding.

Present: Representatives Edwards, Waldie, Drinan, and Lott.

Also present: Alan A. Parker, counsel: Michael W. Blommer, asso-
ciate counsel; and Linda Chavez, staff analyst.

M . l‘]l'\\'.\lr!m‘. The committee will come to order.

The Civil Rights and Constitutional Rights Subcommittee of the
House Committee on the Judiciary meets this morning to continue its
hearings on the enforcement of fitle VI in medicare and medicaid
programs.

We are pleased to have with us today two witnesses and associates
from the American Public Health Association, Dr. Paul B, Cornely
and Dr. Allen N, Koplin.

Dr. Cornely is a past president of the American Public Health Asso-
ciation and is currently a member of the action board which formulates
policy for APHA. Dr. Cornely’s distinguished career includes past
positions as professor of preventive medicine and public health at
Howard University College of Medicine: chairman of the Department
of Community Health Practice. Howard University and Freedman’s
Hospital. Dr. Cornely received his bachelor of arts, doctor of medi-
cine, and doctor of public health degrees from the University of
Michiean.

Accompanying Dr. Cornely this morning is Dr. Allen Koplin, chair-
man of the Equal Health Opportunity Committee of the APHA.

Dr. [‘\-flj\rill has served as senior assistant surgeon of the .S,
Public Health Service and has been a consultant to the National Tnsti
tute of Mental Flealth, the Office of Economic Opportunity, the Group

lealth Association of America, and the Fast Tennessee regional medi-
cal program. Dr. Koplin now serves as the deputy executive medical
oflicer of the United Mine Workers of America. welfare and retire-
ment fund. He is a graduate of New York University and received his
AM.D. from Middlesex University School of Medicine in Boston, and
his master of public health degree from the University of Minnesota
School of Public Health.
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1 believe that accompanying you this morning is Mr. Jeffrey Merrill,
coordinator of the action board of the American Public Health Asso-
ciation.

Thank you all for coming here this morning. We are—the com-
mittee is most interested in this particular subject. I believe this is the
third series of hearings we have had on the subject. We plan to con-
tinue our work here and we look forward to your presentation and the
opportunity to hear from such distinguished witnesses. Would you
please go ahead with your statement ?

TESTIMONY OF DR. PAUL B. CORNELY, PAST PRESIDENT, AMERI-
CAN PUBLIC HEALTH ASSOCIATION; AND DR. ALLEN N. KOPLIN,
CHAIRMAN, EQUAL HEALTH OPPORTUNITY COMMITTEE, AMER-
ICAN PUBLIC EEALTH ASSOCIATION, ACCOMPANIED BY JEFFREY
MERRILL, COORDINATOR, ACTION BOARD, AMERICAN PUBLIC
HEALTH ASSOCIATION

Dr. Kopran. Mr. Chairman, on behalf of the American Public
Health Association I will begin. We represent the Committee on
Equal Health Opportunity, as you indicated, which contains members
from throughout the country, West Virginia, New York, California,
Oregon, and so on. Our committee attempts to be as representative as
possible of the ethnic minorities in our association.

I have a prepared statement that provides you with copies of what
T am about to read. Our procedure tLis‘ morning is for this to be read
by me, and then for Dr. Cornely to continue the presentation from
his point of view, and from the point of view of the American Public
Health Association.

Our association is an organization which, including affiliate associ-
ations, represents over 50,000 members with a wide variety of disci-
plines and interest. Qur concerns include not only personal health
services but. also, environmental health, health education, and occupa-
tional health. and a number of other areas encompassing the total
public health field. We have long been an advocate of equal health
opportunity for all health services and, thus, were very encouraged
by this subcommittee’s request of the General Accounting Office to
look into questions of title VI compliance in facilities receiving medi-
care or medieaid funds. We were pleased that, during the study, we
could assist the GAQ in their efforts and, further, congratulate the
subcommittee for holding these important hearings.

We are confident that the testimony already given at these hear-
ings has provided the subcommittee with sufficient evidence of the
fact that diserimination is still widespread where Federal medicaid or
medicare moneys are being used to pay for services. APHA does not
want to dwell further on the excellent case that has already been made;
rather. we would like to address our comments to some causes of this
problem and to some possible solutions to it, particularly in relation
to the HEW Office for Civil Rights and other mechanisms on the State
and local level that do, presently, or could, in the future, play a role in
efforts to eliminate discriminatory practices.

A great deal of discussion has taken place in this Nation in regard
to overt disecrimination. That is, where an individual has been directly
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denied access to a health service because of his race or economic
status. Yet, other forms of diserimination exist which, though more
subtle or indirect in nature, are equally invidions. Deposits required
to gain admission to a hospital; a doctor’s admitting patterns where
a white patient is sent to one institution while a minority individual
is referred to another; placement of facilities in a locale not easily
accessible to minority residents; and the practice of “dumping” cer-
tain emergency patients at municipal hospitals are all examples of
more covert, less easily identifiable forms of diseriminatory practices
on the part of health facilities. I believe examples of these kinds of
discrimination have already been presented to the committee. They are
seldom reported in the same way as acts of overt diserimination can be
and, thus, may not be brought to the attention of an enforcement
agency such as OCR or their local surrogate.

One reason given by the Office for Civil Rights for its inability to de-
velop a more effective action program is a lack of sufficient funds and,
consequently, of adequate staff. APHA takes exception to this. Al-
though we acknowledge that an increase in funding would be desir-
able, we feel that more could be accomplished with available re-
sources. The example of the National Health and Environmental Law
project serves to point out how impact can be made in advanecing civil
richts with very modest resources. This law program, despite its
limited stafl, has been able to pursue. and win, an important and far-
reaching case requiring hospitals receiving Hill-Burton funds to accept
medicaid patients. Their suceess required a commitment to action,
the establishment of priorities, and a focus of the efforts of the agency
on those In'iorilii}s. We wonld certainly support inereased funding
for the Office for Civil Rights, but feel those funds, as well as existing
moneys, should be better spent through an affirmative action policy
and a commitment to the priorities that are set,

Without dwelling on either past accomplishments or failures of the
Office for Civil Rights, both overt and covert diserimination still exist.
Reliance on questionnaires or on State agencies to uncover problems
has not been an adequate vehicle to identify diseriminatory acts, nor,
as Congressman Rangel stated earlier in these hearings, could sick
patients he expected to march to Washington to voice their com-
plaints. To identify problems, action is necessary on two fronts: (1)
to develop mechanisms on the local level throngh which complaints
can be lodged ; and (2) to make the public aware that it is their right,
and, indeed, their responsibility, to bring discriminatory practices to
the attention of the anthorities. We recommend that local efforts be
expanded by requiring the establishment of patient complaint offices
within hospitals that could relay problems to the national Office for
Civil Rights or to their local representatives. These local OCR surro-
gates could be a social security office, the State medicaid bureau, or
the department of human rights of the municipality. Regardless of
what the actual vehicle is, it is imperative that each community be
required to establish some mechanism aceessible to the population of
the area in order to discover where diseriminatory practices exist, and
that this mechanism be in continual communication with the Office for
Civil Rights, either through its national or regional offices. These vari-
ous mechanisms, however, cannot be totally effective if the public is
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not aware of their existence or of the means of redress they have when
discrimination oceurs.

Presently there has been little effort on the part of the Office for
Civil Rights or of local groups (including local Social Security or
Medicaid offices) to publicize either the existence of the mechanism to
correct discriminatory practices, or to inform recipients of these funds
(particularly minority groups) that they have the right to choose
any participating provider or facility, rather than being limited to a
municipal hospital in their locale and to its medical staff. It is our
opinion that a publicity campaign would be very helpful, both to in-
form recipients of their rights to obtain care where they choose and of
the mechanisms that exist to correct situations where these rights have
been denied. As part of an affirmative action program of the hospital
and nursing homes in an area that receive medicare and medicaid
funds, the institutions should be required to publicize that fact through
the media or through an outreach program so that people are made
aware of the facility and their right to use it. Through similar pub-
licity, local complaint offices should make the public cognizant of their
existence and location, as well as their willingness to help.

As part of the information provided in a publicity campaign, there
shnultrbe an attempt to apprise the public of the kinds of discrimina-
tory practice that could prevent them from entering a specific facility
or that would discourage them from wanting to return to that institu-
tion. Hospital practice, for example, that requires a patient to pay a
large deposit prior to admission, even though the individual is covered
by medicare and mediecaid, is one means that is used to exclude poor
and minority patients from utilizing that institution.

The practice of “dumping,” which I have already mentioned, where-
by a patient is transferred from a community hospital to a “municipal”
facility is another method of implementing a discriminatory policy.
This practice is often used with patients who enter on an emergency
basis and who are in no physical condition to complain or refuse
transfer, and serves as an effective form of “triage,” relegating the
poor or minority patient to a public institution. A third technique is
that of intentionally isolating minority patients in a “poor” ward—
hospitals sometimes claim that because of the level of medicaid re-
imbursement, those patients can only be placed in a certain type of
room—coincidentally, no white patients are placed in those rooms—
or giving generally offhanded attention to those patients to discourage
their choosing that facility on another occasion. This latter practice
would not necessarily appear in census data, nor would one complaint
suffice as conclusive evidence of diserimination.

If the public, however, were better educated about their rights, the
types of possible discriminatory practices, and the redress mechanisms
available, a number of complaints of this type lodged against one
facility could lead to an indepth investigation of that institution and
might uncover these practices.

Another means by which action might be initiated to prevent covert
diserimination requires an affirmative action policy as part of the en-
forcement process. Where continual monitoring of the minority census
of facilities is maintained, the proportion of minority ]'lillil'llt-ﬁ can be
compared with the minority population of the region, and if signifi-
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cant disparities exist, further investigative action can be taken to de-
termine whether some form of discrimination is actually being prac-
ticed. We want to emphasize that these comparisons should be made on
the regional level, as opposed to simply basing them on data for the
service or catchment area, for, as was already stated, the geographical
location of the institution and the lack of accessibility to a significant
proportion of the minority population can, in itself, constitute a form
of discrimination.

In regard to the data that is presently used by the Office for Civil
Rights, APHA is of the opinion that a wide variety of information
is needed. More is involved than simply identifying blatant cases
of discrimination, and in order to uncover more covert forms, it is
vital that the Office for Civil Rights look to different sources to expand
their data base. For example, although not an overt form of discrimi-
nation, the geographical placement of facilities can affect minority
admissions. Information regarding hospital distribution in comparison
to distribution of the minority population of the region could be ob-
tained through State or local comprehensive health planning agencies.
The use of this type of data would help to avoid situations such as
presently exists in San Francisco, where almost all hospitals are
located in the white, middle- and upper-income sections of the city,
with the exception of the public hospital which is situated in the
lower-income, minority community. The availability of this type of
data to the Office for Civil Rights could give them leads to possible
discriminatory practices on the part of the institution or institutions
located in more affluent communities.

Other arrangements might be developed between the Office for Civil
Rights and comprehensive health planning agencies. Under the review
and approval powers recently granted to these agencies through Pub-
lic Law 92-603 (H.R. 1), consideration might be given to the construc-
tion and expansion of health facilities in terms of guaranteeing an
equitable distribution of institutions accessible to minority popula-
tions. Similar powers might also be used by those agencies through
certification of need legislation, now in operation in many States.
Thus, hospitals could be prevented from locating in areas where they
cannot serve the needs of all citizens.

Also, as part of the review process under Public Law 92-603,
whether through the powers presently granted by this law, or through
additional legislative action, these planning agencies might require
affirmative action plans for assuring use by a reasonable proportion of
minority patients on the part of the group applying for permission to
construct, modernize, or relocate a facility. I think the key word there
is “use.” A hospital, then, would not be approved by the regional or
State health planning agency unless this plan had been submitted and
was acceptable to that agency and the Office for Civil Rights.

Another area where comprehensive health planning agencies might
now, or in the future. be helpful to Office for Civil Rights wonld be
in providing information about physician distribution and admitting
patterns of these physicians, Most hospital admissions are dependent
on the patient’s doctor and his hospital privileges. Thus, hospital ad-
missions of minority patients can be determined in this way. Although
complete data is not available, planning agencies might be able to give
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some indication as to where physicians are sending medicaid patients
and where minority physicians have privileges. The former informa-
tion might help identify a form of discrimination that, although not
entirely within the hospital’s control. plays an important role in that
hospital’s minority census. Also in this connection, no effort has been
m:u]le to date to assess whether federally supported ambulatory serv-
ices, particularly a physician’s office care, are provided in compliance
with the law.

The question of admitting privileges could represent discrimination
against minority physicians which, in turn, would directly affect
minority admissions at those hospitals. Claims of hospitals that they
have offered privileges to minority doctors who have refused to accept
them must not be taken at face value. It must be recognized that the
reluctance of physicians may, in part, be due to the uncomfortable
environment f]lli'_\' might face in those institutions, or to the inferior
treatment their minority patients may receive.

We realize that this problem is not easily resolved by the Office for
Civil Rights, but we feel it is serious enough to be mentioned since it
can be the basis for a hospital’s lack of minority medical staff and may
lead to vielations of title VI. In general, admitting patterns of physi-
cians, in our opinion, requires a great deal more effort on the part of
the Office for Civil Rights. Through data provided by a local compre-
hensive health planning agency or through the medicaid office in the
region, some determinations could be made concerning this question.

We acknowledge that this is not an easy problem to uncover, but
through this data and an improved complaint system, cases of dis-
crimination might be identified. Also, if study of the minority census
1§ carried out, as previously suggested, investigation of disproportion-
ate nonminority admissions could lead to the pinpointing of such dis-
crimination. All this requires a commitment on the part of the Office for
Civil Rights to pursue, completely, a potential case of discrimination
and depends on 1ts ability to work through objective local mechanisms
to carry out a thorough investigation.

Another important factor determining the scurce of patients re-
ferred to specific institutions is the growing number of neighborhood
health centers and other clinics that primarily serve the poor. All of
these facilities require some affiliation with a backup hospital and can
serve as a major provider of minority patients to an inpatient insti-
tution, Community hospitals should be encouraged to cooperate with
these clinies in providing speciality staff, laboratory services, and other
programs that would benefit the clinic. In turn, these programs would
absorb some of the load of the hospitals’ already overworked out-
patient departments and the clinics would also utilize the inpatient
services of that institution, thus providing a further source of more
minority patients. Presently, many of these clinics are referring only
to municipal hospitals or to large teaching centers where, often, the
minority patient serves as research or teaching material or gets lost
in the shuffle of an academically oriented institution. A community
hospital is a better environment for the average patient, and this kind
of relationship would help to improve the distribution of minority and
poor patients throughout the region.
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It appears to us that the Office for Civil Rights has need for assist-
ance on a continuing basis from professional health organizations to
guide them in their actions. This could be achieved ﬂlI'()llgh a creation
of an advisory group that could consider the various questions relating
to medical practice patterns, health center liaison, hospital responsi-
bilities, and health planning agencies. A committee representing, for
example, APHA, the American Medical Association, the NMA, the
American Hospital Association, and others of course, would be useful
in assisting to develop policies for improvement of implementation
of title VI. This group could be advisory to OCR or to this subcom-
mittee with a view, in either case, to increasing professional and tech-
nical resources. It is interesting to note that, as far as we can ascertain,
there is, presently, no full-time health expert among the personnel
of OCR.

In summary, the Office for Civil Rights should not take a passive
role in assuring that medicare and medicaid recipients receive their
right to access of quality medical services. By waiting for complaints
to reach their Office, or by basing their action on information provided
solely through questionnaires, only extreme cases of discrimination
will be brought to their attention. It is the responsibility of this Office
to insure that facilities are being continually inspected by OCR or
their surrogate, that the data they receive is reliable, and that mecha-
nisms exist locally to receive and follow up on complaints. These re-
quire a policy of affirmative action on the part of the Office for Civil
Rights and their local equivalents.

We are also of the opinion that as well as enforcing the law, the
Office for Civil Rights should take an active role in cooperating with
other Federal and local agencies in order to catalyze changes neces-
sary to obviate the need for those enforcement procedures, By working,
for example, with comprehensive health planning agencies to im-
prove the placement of hospitals to gnarantee better access for minori-
ties, and by cooperating with those same agencies to assure affirmative
action plans on the part of facilities, great strides could be made in
improving some of the covert diserimination that presently exists.
Also, by assisting communities in publicizing the rights of medicare
and medicaid recipients to equal access, and apprising them of the
existence of complaint mechanisms, they can also contribute to the
goal of equal opportunity.

The challenge to the Office for Civil Rights is great, and we do not
want to mitigate the difliculties it faces. Yet, the magnitude of their
charge and the seriousness of the issue make it imperative that they
do not delay, but focus their priorities and commit themselves to car-
rying them out now. The American Public Health Association stands
ready to help them in any way we can to meet this challenge.

Now, with your permission, I want to pass the microphone to Dr.
Cornely with one more final word. The American Public Health Asso-
ciation has worked with this problem for many years and we have
actually seen, in our view, a diminution of enthusiasm or activity in
title VI enforcement for many reasons and we came here with some
ambivalence and trepidation, wondering about what is possible at the
present time. We are very seriously concerned that this law is not
being enforced, that the law is adequate, but that perhaps with further
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commitment more can be accomplished, and this is our plea. And we
hope that your committee can have some impaet in assuring that those
thines that should have been done, and in fact, were being done at one
time will again be given serious consideration.

And with that, T would like with your permission, to pass the micro-
phone to Dr. Cornely.

Mr. Enpwarps. Yes, Doctor.

Dr. Corxery. Mr. Chairman and members of the committee, let me
first of all join with Dr. Koplin in thanking you and the committee
for holding these hearings and providing the opportunity for the
Ameriean Public Health Association to present ifs views.

What I would like to do would be just to make one or two comments,
and then to emphasize possibly three facets in the presentation.

As Dr. Koplin has indicated, there has been a deterioration of the
Office for Civil Rights, beginning possibly around 1968, so that pres-
ently it is at its lowest ebb. As a matter of fact, now this Office is like
a police department or a police station where the officers are there, all
sitting down, waiting for people who have been assaulted, robbed. or
battered to come in and present their complaints, rather than for its
members to go out and really get the facts. And, therefore, it appears
to me that there are three facets of our presentation that must con-
tinue to be emphasized. First, the Office for Civil Rights, with the
resources that it has at the present time, even though they are not as
large as we would like for them to be, ean do a better job by setting
priorities and then picking up specific areas for investigation. It does
not have this kind of commitment at the present time.

Second, it appears to me that the matter of public education is an
important facet in this whole story so that everyone can be well aware
of their rights and privileges, and not only patients, but also agencies
working in the communities. For instance, it would be highly desirable
to have every hospital facility, nursing home, and other health care
facility, display a sign that would say right at the front door and on
every floor that this is an equal health facility and that it is open to
everyone, irrespective of race, ecreed, color or any other kind of per-
suasion. Now, our Government puts ont a great deal of literature, and
here is an area where it could certainly use its talents. It appears to me
that in this educational process the Oflice for Civil Rights could also
take advantage of agencies such as the National Urban League which
has about 85 chapters throughout the United States. They could be-
come a part of the network in this particular activity.

And then lastly, I like the advisory committee concept that has been
presented in this statement. And T thought last night as T read through
it that T would prefer to have an advisory committee that would serve
this committee rather than the Office for Civil Rights. T do not look for-
ward to any great enthusiasm for civil rights in the next 3 years and
therefore, I would much prefer to have such a committee to be ad-
visory to this group. I remember the committee that was set up by
Senator Yarborough through resolution of the Senate, the Committee
of Consultants on Cancer on which I served, and this committee was
quite effective in doing the kind of job that they did for cancer, which
resulted in a movement forward. 7

Mr. Chairman, these are just the three or four comments that I
would like to make about our presentation,
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Dr. Korrin. We, of course, as Dr. Cornely has said, appreciate the
opportunity to be of assistance to this committee in answering any
questions that you might have.

Mr. Epwarns. Thank you very much for both statements. And I
commend you and your association on them, and in particular we are
grateful that vou have some affirmative suggestions in your statements
for actions to be taken by the overseer, which is the Office for Civil
Rights of HEW. They will be here in a short time to testify. We have
already had some communication with them. One of their people came
up to see me the other day, concerned about the work of the subcom-
mittee in this area. And I hope that I do not, Doctor, have to share
vour lack of hope of what might happen, and this subcommittee is very,
very interested, and I might say determined to see that the laws of this
country in the civil rights area are enforced. We are specifically given
the responsibility by the full committee and by Congress to pursue
this work and as far as we are concerned we do not think that there is
any excuse for any agency not enforcing the law. Certainly it would
not be true in the FBI or anything else, nor in the police departments
of this country.

This is a very important part of the law. It has very much to do with
the health of the country, whether or not we are going to have a decent
country, and a country with some sort of equality in it. So, your re-
marks are very well received.

Now, with regard to these excellent suggestions that you both have
made as to how the Office for Civil Rights of HEW conld improve its
performance, have they been informed by you of some of these sug-
gestions in the past?

Dr. Korrin. We have offered the aid of the American Public Health
Association in a rather limited discussion we had with the Office for
Civil Rights director on June 26, 1973. The personnel we were dealing
with were new to us. They have had many changes, as you probably
know, several changes in the directorship, so that the thing we empha-
sized in our first discussion was the seriousness of their commitment.
Frankly, we needed to know this before we asked our members in the
association throughout the country to participate in any activity. We
were not entirely satisfied with their response. They had indicated a
new policy was being developed, and we kind of ended on the note,
well, we would like to see what you are intending to do to pursue
aflirmative action. You see, the word affirmative is really the most im-
portant word in this whole statement. By affirmative we do not mean
that someone signs a piece of paper or says the door is open. We mean
that the provider accepts responsibility to see that his institution has
been used in an equal way in relationship to the surrounding com-
munity. And we were hoping for a policy statement or a commitment
statement from them to that effect, but we have not seen it vet.

One reason for our cynicism is OCR’s description of instances in-
vestigated in California in the welfare area, which is also their area.
You know, at one time there was an Office of Equal Health Oppor-
tunity. I am sure you are aware of that. It was in the Public Health
Service. Now there is an Office for Civil Rights, which has both health
and welfare surveillance functions and we feel that there has been a
diminution of interest in health. At any rate a staff member was
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describing a welfare department the OCR had investigated and found
a language barrier to service. They concluded it \\-_Tnld be important
to have Spanish-American individuals dealing with Spanish-American
or Spanish-speaking clients. In finding this to be the case in a county
in California—Sonora, I believe—the OCR decided that the next thing
to do would be an extensive analysis of welfare cases in the whole State
of California.

Now, we were critical of this. We felt that it seemed as though they
were on the trail of something in one area where some enforcement
measures might be brought to bear. Certainly that would have some
impact on the whole State of California, and the whole country. But
they were diverted in their efforts, in our view, toward abandoning
the individual case as an example of their enforcement capability to
make another study of the whole State.

And as you well know, California has a lot of people and a lot of
welfare cases, and this seemed like a delaying effort that might take a
long period of time, maybe years, before they would ever get to the
enforcement stage. We were critical of this. That is why we did not go
any further in suggesting a working relationship. We wanted to see a
statement from them.

They subsequently made some efforts to contact us and I had a dis-
cussion with one of their stafl and again asked for their statement of
commitment. A statement was eventually given to us but as we read
it, it does not contain anything about affirmative action. It refers to
more reviews and analyses which I just deseribed in California and
elsewhere, and so we are still negative about how far they will go on
this basis. And it may be that through these hearings and the spotlight
they are turning on the program, you gentlemen can have a little
greater impact than we have been able to have.

Mr. Epwaros. We asked the General Accounting Office to make a
study of this, and the first part was completed and delivered to us in
July 1972. And then they bronght their work up to date again as you
know, Doctor, and I think that as I recall, and I will stand corrected,
that they pointed out that the general thrust of the efforts of the Of-
fice for Civil Rights was No. 1, in a certain number of inspections,
which I believe has fallen off, in the number of inspections. actually
onsite inspections; and No. 2, by a widespread use of questionnaries,
which you feel has some problems. I suppose the questionnaires can be
self-serving, is that correct ?

Dr. Corxery. There is no doubt abont it, Mr. Chairman. One just
cannot depend upon the kind of questionnaires that would attempt to
provide information on diserimination. One has to make site visits.
One has to investigate and see what the problems really are. And there-
fore, I would certainly be very cynical about the questionnaire method
of trying to get some valid indication of what is happening.

It also seems to me that the matter of inspections has gone down-
ward. My cynicism is really deep about what this office is going to
accomplish. We went to them, and chatted with them, and they kept
on repeating the same kinds of things that they had been saying,
namely that they are going to do it in this united fashion, showing that
they had really no commitment to any kind of priority that would be
very effective for this kind of problem.
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Mr. Epwarps. In other words, they have, as yet, not outlined an
affirmative action program to make certain that the law is being
enforced ?

Dr. Coryery. Exactly.

Mr. Epwarps. And I think one of the suggestions was that yon use
the local medicare or local social security office as some sort of place
for complaints and monitoring, is that correct, Doctor?

Dr. KorLin. Yes. We feel that 19 million {wnplo are involved in that
program and certainly many billions of dollars, so that it could be an
arm of the Government for receiving information and working with
the Office for Civil Rights, In fact, in 1965, prior to medicare, as you
know, there was a tremendous effort on the part of the Office of Equal
Health Opportunity in the Public Health Service to bring hospitals
into line. At that time a high proportion of the OEHO personnel were
Social Security Administration employees who were assigned to that
office on a temporary basis. I think that they had as many as 500 or
600 people working for them in the health area alone when I was a
consultant, so there are people in the Social Security Administration
field offices who understand the act because they were in on its initial
enforcement and they are, therefore, capable perhaps of being brought
back into it again on some basis.

Mr. Epwarns. 1 have more questions, but I would like to yield at
this time to Mr. Drinan from Massachusetts.

Mr. Drixan. Thank you very much, Mr. Chairman.

Doctors, I appreciate your coming. Let me ask some questions first
for clarification.

Dr. Koplin, would you have any hard information on deposits?
This was relatively new to me. On page 4 you say that the deposits
are large. On page 1 you mention deposits as a technique to block out
minorities. Has there been a survey of this or is there any hard fact
on what is the deposit and why it is, how widespread it is?

Dr. Korriy. 1 do not know whether this was presented by former
witnesses or not. But, in general I am aware, because of my own in-
volvement in a medical care program that deposits are very eommon.:
I imagine there are hardly any cities in the United States whose hos-
pitals do not require deposits. And if you are required to place a
deposit of several hundred dollars down or even $100, which seems
minimal because that is almost less than a day’s hospital cost, this
can be a handicap. And I do not know how the deposits are requested—
if you walk in looking well dressed so on, then you may go right on
in. You are accepted without any questions. If you are not well dressed
vou may be asked for a deposit. I do not have any hard statistical in-
formation on this. We have not prepared ourselves with this kind of
information. We could certainly try to get it but I think it pretty
self evident that this can be a mechanism, and probably is.

Mr. Drivaw. I would appreciate it if you could get it and then the
committee would T am sure, too, because it seems to me that that is a
specific way in which affirmative action could be utilized to eliminate
that.

A second question, Doctor. Maybe once again you people are not
charged with this information, but in the Ofiice for Civil Rights they
claim a lack of staff and funds. And, Mr. Chairman, I think that we
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ought to have a record in the hearings as to the history of this. It is my
information that they do not lack staff, that the staff actually has in-
creased over the past few years. I could be wrong on that. In any event,
in order to be fully prepared for these poor gentleman from the Office
for Civil Rights who will be here next Monday, I think we ought to
have the record of this so that Hw_\' will not be able to use that.

Doctor, I was intrigued by your suggestion that we have a local pa-
tient complaint office, and that they report to OCR. I wonder if that
has been attempted through ecivil rights groups anyplace in the coun-
try; would you know?

Dy. Kopruin. In the initial period of medicare certification of hos-
pitals when there were these 500 or 600 staff members available to
OEHO it was part of their training program, which I underwent,
to help them |nllt'|kt and who to contact in the community. Thus,
when vou eame in to talk to a hospital about the Medicare Act and the
Civil Rights Act, you did not stop there. You went to the NAACP
chapters locally or if there were medical committees for human rights
groups that were active at the time, or the Urban League, Dr. Cornely
mentioned, and a number of other minority member organizations rep-
resenting blacks and others, visits with them were very helpful be-
cause it gave people an opportunity to speak up that might have had
some hesitation doing so 1nside the walls of the 11uslnt‘1| That has
been done. The tec hmqm' is a very simple one.

Mr. Drinax. Dr. Cornely ?

Dr. Cornery. Yes. I just want to mention the fact that T have had ex-
perience with the Urban Leagne because I have worked with them as a
consultant. And throughout their 85 chapters they have health com-
mittees and in many areas these health committees have been extremely
active, particularly in terms of hospital and nursing home care, And
I dare say that one could contact these chapters to get information in
reference to discriminatory practices that have taken place. And T do
not see any reason why the Office for Civil Rights has not done this

regularly because it can be done very easily without any great expend-
“iture of money.

Mr. Drivax. I share that convietion with you, and this subcommittee
of nine members have all types of other problems and it is frichten-
ing, frankly, to think that these nine members have exelusive over-
sight function of eivil rights in the Federal Government and that we
can assume so much obligation away from OCR.

Mr. Epwarps. Would the gentleman yield at that point ?

Mr. Drivax. Yes, sir.

Mr. Epwarns, The gentleman from Massachusetts brought up the
budget and the personnel of the Office for Civil Rights. According to
this book, Budget for Fiscal Year 1974, and some preceding informa-
tion that is included therein, in 1972 there were 596 permanent posi-
tions. In 1973 there were 823, and the 1974 estimate brings t'n\ total
up to 871 permanent positions in the Office for Civil Rights, with a
budget of approximately $19 million in 1974, up from $16 million,
up $3 million from 1973. However, I believe I note a $1.2 million im-
poundment of funds for fiseal year 1973 which we will ask the witnesses
about on Monday.

Thank you.
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AMr. Drivan. Well, thank you for that. That confirms all of my
intuitions that the OCR has no justification in saying they lack staff,
But, they have gone from 596 to 871 over a very short period of time,
and that impoundment, I suppose it is $1.2 million, but they still have
roughly $18 million and T do not see, you know, where that money
is going to and what these people do all day.

Doctor, a small point. I am also intrigued by new words. On page
four you speak of triages.

Dr. Korrix. I'm sorry. We probably should have explained it.

Mr. Drixax. Do not be sorry. I love new words. But what does it
mean ?

Dr. Korrry, This refers to a method popularized in recent years by
a late colleague of mine, Dr. Richard Weinerman who received post-
oraduate training in Massachusetts. Are you familiar with Dr.
Weinerman ?

Mr, Drivan. Yes.

Dr. Korrin. Triage is used in busy overworked hospital outpatient
departments or emergency rooms w here no one knew what to do with
the mass of people coming in; whether they needed to see a doctor of
one kind or another, or enter the hospital and so on. Triage therefore
réfers to a form of scientifie sereening to place the person in the right
spot for his particular or her particular needs. We use it in a little
different sense by adding another component, and that is that if you
are black or poor there is another kind of sereening guideline used for
you. I think that is the sense in which we have prepared this.

Mr. Drinaw, Very interesting, because that goes to the question of
affirmative action, whether or not it is the key !Innlr And I am won-
dering if the American Hospital As ssociation could send to us some
lnfmm‘ltmn on the distribution of physicians and I am sure there is
evidence since they have had surveys and maybe even the OCR w ould
have one but I would like to ask both of you doctors whether this is
relevant, the distribution of foreign-born physicians? I am not sug-
gesting they are inferior, alt]mu{zh some people have trouble commu-
mr'mntr with them. But, I am wondering whether there is a pattern
there, too, in foreign- born interns and the numbe 1 is very substantial,
whether there is a ]lllr{'lll where they are also given more readily to
the poor and the black? 4

Dr. Korrix. Well, I have some personal experience in Appalachia
where we provide services for mining families. And when you get
into East Kentucky, West Virginia areas where there are great short-
ages it seems that there is an almost exclusive entry of forei ‘ign-born
p}n sicians, becanse these are not the most desirable communities from
the point of view of the American physician, and their particular
economic or cultural interests, so that by that process, the least desira-
ble positions I think are going to foreign-born physicians. I have noth-
ing against them either and some of ‘them have language handicaps
and they cannot be choosy about where they work and 0 they take
these positions. Unfortun: ately as they achieve status and citizenship
and other things they tend to leave and go to the more desirable loca-

tion from their point of view.

Now, I do not know how this works in the inner city. I have not
had too much experience with that.
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Do you have some experience in that regard ?

Dr. Cornery. Mr. Drinan, let me make one small correction. You
said the American Hospital Association might be able to get the dis-
tribution of physicians. I think that you meant the American Medical
Association.

Mr. Drixaxn. All right. Yes, sir.

Dr. Cornery. The American Hospital Association could give you
the hospital distribution in this country and do it very effectively.

Mr. Drivan. All right. The AMA.

Dr. Cornery. The AMA would do it.

But, in terms of foreign graduates, you know there are about 65.000
of these professionals in our country, and this is quite a sizeable group.
And these individuals are scattered all thronghout our hospital facili-
ties. It is stated that if you travel from Boston to Arlington, Va., that
your chances of being treated by a foreign-born or foreign-graduate
physician would be about one in three actually. This country, unfor-
tunately, has been taking advantage of foreign-born physicians to
make up for its inadequacies in terms of medical personnel. And this
is one of the really important problems in our country today so that
even though I think foreign-born physicians would be found in mu-
nicipal hospitals and in Appalachia and other places like that, you
would also find them scattered throughout a greater portion of our
hospitals.

Mr, Drivawn. I think it is something that you could follow up on
though. And I am inclined to think that the poor and the blacks have
a greater chance than one in three.

Dr. CorverLy. Yes. Yes. I would agree with that.

Mr. Drinan. On the key question of affirmative action. T note, Doc-
tor, on your last page that you are overkind to the Office of Civil
Rights and you say in summary the Office of Civil Rights should not
take a passive role. Well, the opposite of affirmative would be negative.
I assume and not passive. And would you substitute negative in that
case?

Dr. Koprin. That will be all right T think.

Mr. Drinan. All right. T am not putting words in your mouth.

All right, on the affirmative role we had evidence just last Monday
from the leadership conference from a Marilyn Rose and Mr. Clarence
Mitchell indicating the negative attitude, if you will, of the Office for
Civil Rights. Aside from the suggestions here, moving into the law
and to lawsnits, I assume you are familiar with the way in which
they have been reluctant, shall we say, to advance in lawsuits. Would
you people have made any recommendations to them concerning the
use of existing machinery under title VI to affirmatively assert the
richts of minorities? ’

Dr. KorriN. You mean in relation to possible legal action?

Mr. Drixax. That is right,

Dr. Korrin. Althongh we have been living in hope that this nega-
tive activity will end someday, I am not an advocate of lawsuits. I
think it is unfortunate that Marilyn Rose and others, who have done
an excellent job, have had to resort to this technique. I think that it
seems to me that we ought to be able to prevent lawsnits. T do not hold
any great brief for bringing these hospitals and others into court and
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coing that route. But, it has been necessary, unfortunately, and I think
more and more of this has been going on.

I have a feeling that if the Office for Civil Rights was doing its job
it would prevent this sort of thing, and that is what I would like to
see happen.

Now, do you have any comment on that?

Dr. Cor~xery. Well, T would disagree with Allen Koplin in that. I
would go all the way with lawsuits. And I think this is important. 1
think this is the only way that we can get at some of these problems.
And some of these hospitals and health care facilities are going to
have to be hauled into court in class action suits or other kinds. I think
we should do it as much as possible because there are some people who
will not act until they are forced to act by law or by court action.

Mr. Drivan. Court action sometimes, too. has been a way of fact-
finding to develop what is the covert or hidden or nonovert patterns
of diserimination. And I suppose that whole distinetion between overt
and covert goes back to affirmative action. This is not overt discrimi-
nation in most cases and the Office for Civil Rights takes the position,
as I understand their position, that unless it is overt, unless there is
an affirmative act of diserimination, they eannot act. Well. that obvi-
ously means that they would act practically not at all and to repeat,
I do not know what these 800 people do every day, 871 to be exact, if
they take that position on only covert action,

Well, T want to thank both of you and T hope that you will feel free
to supplement this with anything, particularly about that pattern of
deposits and other areas. T know the telephone company for example,
rightly or wrongly, exacts a deposit, but they at least check out, as T
understand, the credit rating of the individual before they set or
require a deposit, '

Thank you again. I yield back to the chairman.

Mr. Epwarns. I might make a personal observation, that if on the
matter of lawsuits, which T am certainly not in favor of. but that if
Congress and the various congressional committees would do their
job and oversight that a lot of lawsuits would not be necessary. or
at least we could eut down on the amounts, although as T say T have
no objection to lawsuits, and, in indeed, have been a plaintiff in some of
them. When you have got to do it you have got to do it.

Mr. Blommer. '

Mr. Broayer. Thank you Mr. Chairman.

Doctor, I would like to refer to page 5 of your statement where yon
discuss physician distribution and admitting practices, The last sen-
tence of the second paragraph on that page says:

Also in this connection no effort has been made to date to NSSe88 W
federally supported ambulatory services, particularly
provided in compliance with the law,

hether
a physician’s office care, are

And T do not understand that sentence, and T do not understand
what practice would come under what law exactly. W
Dr. Korrix. Well, as I understand the Civil Rights Act, it relates

ould you expand ¢

to the way in which Federal dollars are spent in terms of diserimina-
tion. Now, there are many physicians, as vou know. w}

i ] ho receive
Federal dollars for care at the ‘present moment. from the medicare
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and medicaid program. I am sure you are aware of that. At the present
time 1 know of only one very fleeting, minor effort and I think this
was in the State of Louisiana. to determine whether physicians who
are paid by medicare make any effort to treat their patients on a non-
discriminatory basis. By that I mean do they use segregated waiting
rooms, refer minority patients in different directions, and possibly
do other things that are a little more subtle. And I do not think that
the Office for Civil Rights has ever really pursued this. We are really
concentrating on institutional Federal dollars more than on ambula-
tory facilities of that nature, particularly physician’s offices.

Mr. Broasier. Well, let me ask you this, Doctor. If a private physi-
cian was a racist and refused to take a black patient, and 50 percent
of his white patients were eligible for medicaid, what would you have
the Office for Civil Rights do to that physician?

Dr. Korrix. Well, I think they would have to develop some kind of
criteria for judgment. 1 think that if the physician is a racist, and his
racism leads him to discriminating against patients, some way, it
seems to me, he should be in violation of this law if he is receiving any
Federal dollars. If he receives Federal dollars only for white patients,
how would he be any different from a hospital which accepts only
white patients under medicare and refuses to accept any blacks? Is
there a distinetion in your mind between those two?

Mr. Broamier. Well, the legal problems aside, T am more interested
in what you think is right for the Federal Government to do? What
should the Federal Government do?

Dr. Koprix. I think the Federal Government ought to give some
kind of leadership in this whole question. I am not—as I indicated,
Dr. Cornely and 1 were not in complete agreement about this business
of lawsnits. I happen to feel that there are thousands and thousands
of people who do not pursue their own rights. As a matter of fact that
is bagis for our suggestions of an office where individuals might bring
their complaints, becanse they do not want to get involved in lawsuits,
and therefore. they are discriminated against. But, I think that the
Federal Government in that situation could certainly make known
their concern through the Office for Civil Rights about this. They could
begin to make analyses, use some of these personnel referred to to dis-
cuss this with medical groups. It does not have to be done by walking
into a doctor’s office and just padlocking the door or hauling him into
court. I think it can be done by working with the AMA. Why not
ask the AMA about this question and let them react. What do they
know about it ? .

Mr. Broyyer. I certainly agree it might be an ethical question, but
I am hung up, Doctor, on the practical way that the Federal Govern-
ment can act, the practical way.

_Dr. Koruix. I do not mean to ask the AMA the ethical question.
Say to lilt'_ AMA that these practices have been discovered and do VoIl
have any interest in this, is there any way in which we can begin to
move 1n on individual situations? In other words. oet the i.l.\-_.;"“.i;m,-
groups themselves at a national and State level aware of the fact that
these practices are going on. That is the first step. Then develop with
them, if possible, and maybe this is too ideal, a way of counting this
sort of thing, of looking, of looking affirmatively at this sort of thing,
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getting feedback from physicians. As you start to do this you get an
awful lot of conversation going on and an awful lot of people rethink-
ing this. And if that is all that happens, and no changes or action
happens, there may have to be some individual enforcement cases
brought to court.

Dr, Cornery. Let me just make a contribution to this. In the Dis-
trict of Columbia, when medicaid came into practice here, the num-
ber of white physicians who signed up for !m'tiln';ii-} was extremely
small. T think there were about 4 or 5 out of a .:1"0 group of some
2,000 physicians in the District of Columbia. But, when this was
brought to the attention of the District Medical Soc e ty and through
a lot of discussions, talks, and presentations, many more p}nwt(lma
signed up to provide care for medicaid patients. So, the pomnt that
Dr. Koplin is making is that there could be some community activities,
some community pressure that would make the physician who is a
racist change his ways, although of course this is conjectural.

Mr. Bromyer. Doctor, let me ask you this. If title VI would not
apply to that physician as the state of law is now, would you favor an
amendment to title VI to make it apply to private physicians in their
practice?

Dr. Corxeny. This is a question which gets at the problem of ethics.
There has been this concept in medical practice that the physician has
the responsibility and the privilege to refuse to treat a patient. He
makes this known and this has been accepted at all times. So, to bring
this to legislative act, to force every physician to do this would be
questionable.

Now. I do not have any constraints about that because I think that a
physician’s license is a social contract with the community in terms of
treating people. This is the only way that health ])I‘{llt“-'\l(mll\ can
treat individuals; by the fact that soc ety gives them this privilege as
a contractual relationship. If this is valid, then there would be nothing
wrong in trying to put a clause in this particular license statement to
that effect. But, I think that you would be exposing yourself to greater
difficulties in enforcing the present regulation.

Mr. Warnie. Would the gentleman yield at that moment ?

Mr. Broaaer. Yes.

Mr. Warpie, Did I hear you correctly, Doctor? You mean if the law
said that a physician, a professional man, cannot discriminate on the
basis of race, we would run into great resistance from the profession
with a simple proposition of that nature?

Dr. Cornery. No, no: if I said that T did not——

Mr. Warpie. You said we would run into a lot of flak that may not
malke it worth it. Now, what kind of flak from whom ?

Dr. Coryery. No, no; let me just reply. I said at the very beginning,
that if the concept is adhered to whereby physicians have been given
the privilege of refusing to treat pat ients then he can exercise this in
relations lle to any patient.

Mr. Warpie. Well, he cannot do it if we tell him he cannot under
law.

Dr. Cornery. No, no; I am just saying what the practice is today.

Mr. Warpre. The practice that is today are some of the pm}ﬂmn‘-
we are dealing with in these committee hearings. We are trying to
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overcome the practices of today that are destructive of the problems
that the :enp}u in this country are confronting, and many of those
practices I]]:n'o been instituted by the profession. And we are seeking
to eliminate those practices that are damaging so that there 1s no justi-
fication for a practice that is bad by the fact that it has been in exist-
ence by the profession.

Dr. Cornery. Well, I said that the physician had a social contract
and, therefore, we should have a logissntivc act that could be passed
for that purpose.

Mr. Warpie. But the question I asked you was should we? I know
we can pass it. That is a matter of constitutional law. But, we are ask-
ing you as a doctor should we?

Dr. Cornery. And I said very frankly that I think at this stage of
our activities that it might be much more helpful to try to take a look
at the Civil Rights Act in terms of doing some of the things that we
are saying must be done before we add a legislative act in which we
wonld make it mandatory for all physicians to see or to treat all
patients irrespective of race or color.

Mr. Warnre. What you are saying is that we should go slow. Yes,
you are saying we should go slow, and we have been saying that in
civil rights all along.

Dr. Korrix. One question we are here to discuss, as you know, is the
way in which these institutional problems have occurred for the Oflice
for ('ivil Rights. and their lack of enforcement of the act. Now, I think
if this committee recommends legislation as a result of these hearings
to zero in on medical practices as a result of everything we have dis-
cussed, this would be very poor strategy. I think this is a question
which has to be taken as you indicated a lot more slowly than that.

Mr. Wacoie. I did not indicate.

Dr. Corneny. He did not, I did.

Mr. Warpie. In fact, I resisted that and T still resist it.

Dr. Korriy. I think we should have the present law

Mr. Warpie. Of course, that is the common call that we have heard
for ages on civil rights law is that we are going too fast, to slow up.

Dr. Korprin. What is the purpose of passing a law if you have no
mechanism to enforee it ?

Mr. Warpie. Why do you say we have no mechanism?

Dr. Korrin. We are here today to bring testimony on the fact that
the Civil Rights Act, even in an institutional setting as is not being
adequately enforced. If you pass another law with respect to physi-
cians’ services, what guarantee do you have that it will be enforced
any better than the present law you have got ?

Mr. Warpie. It might very well be that if we direct our resources to
enforcing the law involving physicians' practices that the other would
fall into line more readily. My own personal conviction is that almost
every decision in health and medicine is the decision of a physician.
So, we can talk about the institutions’ diseriminatory practices, but
the physicians run the institutions. The physicians themselves are free
from any compunction to end discriminatory practices. They them-
selves are free in their private practice from any discriminatory prac-
tices, how can we insist that they in their institutions end diserimina-
tory practices?
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Mr. Drinan. Would the gentleman yield ?

Mr. Warome, Yes.

Mzr. Drivan. I think Guideline 1 of HEW clarifies this. And Guide-
line 1 of HEW Guidelines for Health Facilities says this: “The hospi-
tal insures that staff physicians do not consider race, color, or national
origin as a factor in selecting hospitals for their patients.” Then it goes
on to say that where there is significant variation between the racial
composition of the patient census and available population census data,
the Lnspifn] has the responsibility to determine the reason for such
variation. So, I would ask the witnesses and Mr. Waldie, do they think
that there should be some change in the guidelines, that this states it
rather clearly but perhaps the guidelines rather than the law need to
be clarified or strengthened ?

Dr. Korrix. T would second that, Congressman. T have the feeling
that maybe the law is already adequate in terms of the comment just
made. And maybe the Office for Civil Rights can enforce it in this area
without additional laws.

Mr. Drixan. But, Doctor, do you want to strengthen the guidelines?

Dr. Korrin. Yes.

Mr. Drixan. How ?

Dr. Korrin. Well, you started out by stating it is a guideline relat-
ing to facilities. Maybe there needs to be a guideline relating to pro-
fessional personnel.

Mr. Drixan. I would assume there is. T do not have it right here
but T would welcome any suggestions from you two people and from
the association as to how specifically the guidelines are weak. That is,
OCR falls back and says, oh, we do this, here is guideline 14A, and it
sounds beautiful. So, then we fall back and you are not enforcing it.
So, if there is some weakness inherent in the guidelines singly or col-
lectively, I think this would be very relevant.

I vield back.

Thank you.

Mr. Warpre. Well, my recollection of our last committee hearing was
that the practice of physicians in their private practice is not moni-
tored by any law relative to diserimination. Am I correct in that?

Dr. Cornery. That is right.

Mr. Warpte. So that guidelines would not be the problem. The prob-
lem 1is there is no law under which guidelines could be implemented.

Mr. Epwarps, Will the gentleman yield at that point, Mr. Waldie?

Mr. Warpie. Yes.

Mr. Epwarnps. I would think that the law is very clear with regard to
private physicians accepting Federal funds,

Mr. Drinvan, It is.

Mr. Epwarns. And there is just no doubt about that.

Mr. Warpie. That is not true for medicare. There is no prohibition.
They can accept private Federal funds for medicare and diseriminate.
Is that not correct ?

Dr. Korrix. I do not know how.

Dr. Cornery, I believe this is true.

Mr. Warpie. Now, medieaid. they eannot discriminate.

Dr. CorNeLy. On medicare they can.

Mr. Warore. Medicare they can be the most racist physician in the
room and still draw medicare. Now, that is outrageous.
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Mr. Epwarns. It would seem to me that it is not lawful.

Mr. Warpie. But it is. - :

Dr. Kornin, Is there no statement that a ;:]l_}'u1_t-1:|11 has to sign to
participate in medicare that he will not discrimimate? .

Mr. Waroie. I was told last committee hearing that there was not.
Is that correct?

Mz. Brosater. That is correct.

Dr. Korrin. Well, then maybe you are right.

Dr. Corverny. No. No.

Dr. Koprax. I did not realize that. Is that true?

Dr. Cornery. In medicare that is quite correct. In medicaid it is
not but in medicare it is. This is the reason why we had such diffienlty
at first here in the Distriet with the Medicaid Act. We did not have
any difficulty about medicare.

Mr. Warnie. They all signed up for that because they counld dis-
eriminate. But, when they cannot diseriminate they do not sign up
for medicaid, is that correct? That says an awful lot about the pro-
fession, does it not, in the District ?

Dr. Corxery. It says a lot about the profession all over the United
States.

Mr. Warote. T suspect that is true. I really suspeet that is true. We
only have the testimony you have given about the District.

But, that would be fascinating, Mr. Chairman, for the committee to
acquire statistics as to the experience of sigming up for medicare
versus medicaid. Do you have many more under medicare, many more
physicians who participate in the medicare program than the medieaid
program, and is it becauge of the fact that they are not permitted to
discriminate under medicaid but they can under medicare? You see
if vou can diseriminate under medicare and that is the law. Doctor,
it seems to me that this nonsense about trying to correct discrimina-
tion in the institution—well, not nonsense, but we are beating our
heads against a wall because the doctors run the institutions. And if
you have the very same doctors diseriminating in medicare running
the institutions, how in the world do we expect to get any understand-
ing on their part of the sensitivity of this problem and this sort of
quiet, let alone overt, discrimination can take place and will take place,
and we do nothing to penalize them for it.

Dr. Cornery. Mr. Waldie, you know I would agree with you, and
I take back what I said about the difficulties that such change would
ause. I would agree with you about going forward with your ap-
proach, provided there would be the kinds of guidelines and regula-
tions that would malke it possible to make this law effective, and en-
forceable. Now, if there is some legislative clause or statement that
can be put on that basis, then I would agree.

Mr. Warpie. Well, Doctor, you have got to take the first step before
you move to the second and we have not even taken the first step,
placing official sanctions against discrimination. We, in fact, have
acceded to the medical profession, when medicare was enacted, in
their insistence that they be permitted to discriminate. That is why
they were left out and that is not tolerable from my point of view.

Dr. Cornevy. I would support that. I take back what I said about
going slow. I would support it, but I would like to see it enforced.
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Mr. Waroie. Sure. We have got to go much beyond passing the law,
I agree. But, we had better got the law passed first.

Mr. Epwarns. Do you have some other questions, Mr. Waldie?

Mr. Warpte. No, Mr. Chairman, I do not.

Mr. Epwarps. Now, in parts of the country where they do have these
activist legal aid groups, patients in pub lic hospitals receive a state-
ment of their richts. A written statement. It is called a [-l{is nts’ bill
of rights. We ~i|-rtrl st that this be made a universal practice under
euidelines published by the Office for Civil Rights in all rest homes
and hospitals.

Dr. Corvery. Yes. I would accept that. T also have some con-
straints about the AHA bill of rights for patients. You know, the
American Hospital Association came out with the bill of rights just
a year and a half ago, and they were forced to do so by the fact that
community representatives forced them to do so \\]l(ll they became
part of boards of trustees. But, really, this is a misnomer because
whatever hospitals or physicians do to patients is done by virtue of
the fact fhat patients give their consent for it to be done. T would
like to have that term changed to something else. I mean, the fact
that a hospital tells a patient he is able to receive care in any fac ility,
at any time, or that You are "I\in'f him \nlmthm'f 18 wrong. No one
can give a patient a right that actually belongs to him. We should
not fool ourselves about saying that we are giving him something.
This belongs to him. He ht 15 always had it.

Mr. Epwarps. He is also getting the information a little bit late
if he is already in the hospital. He could be out in the community, in
the local office of the Social Security Administration, or it could be
posted in the post office. It could be in literature that is furnished by
the Office for Clivil Rights and distributed by the community health
organizations and things like that.

Dr. CorNELY. Surely.

Mr. Epwarns. You were interrupted, Mr. Blommer.

Mr. Bromaer. Thank you Mr. Chairman.

Dr. Korrix. Excuse me. And the Social Security Administration
muiling of its red, white, and blue cards sends out some information.
It seems to me that a strong statement to the beneficiary when the card
is mailed might also be of help in inter preting what this card means to
him,

Dr. Corxery. Yon could also put a little statement in there. yon
know, like you do in cigarette labels: Caution: You are entitled to
health care anywhere.

Mr. Epwarps. It could be a publie service in drug advertisements
too. T notice in the Washington papers especially that all real estate
ads have a decal on them now that all of the offers for sale are made
with equal r.)ppm’tlmit_\' for all persons.

(Go ahead, Mr. Blommer.

Mr. Broyyer. Let me refer you to a part of our report from the
General Accounting Office. Doctor. T know you do not have it, but on
page 59 it talks about practices of admissions to nursing homes in
Los Angeles County. Let me just read to you a very short paragraph
and in there the wy talk about facility B that has a tota] white popula-
tion, and then they talk about C which is the same and D which is the
same and then they give institutions B, C, and D were established to
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serve special religious or ethnic groups or had policies which re-
stricted admissions to people of means. And then skipping down to
facility E they say that 80 minority group patients at facility E were
Japanese and I assume they mean Japanese Americans. The nursing
home was constructed through contributions from the Japanese com-
munity and was geared to meet the language, dietary and social needs
of the Japanese patients. The administrator would not refuse ad-
mission to anyone, he said. but might try to discourage a nonoriental
by showing him the oriental atmosphere.

Now, it strikes me that these segregated facilities might be violating
title VI of the Civil Rights Act and are they? With these few facts
does that sound to you like they would be violating the law by dis-
eriminating ?

Dr. Korriy. Well, yes they are except that we cannot look at this
that superficially. There is a historical antecedent to that.

Mr. Broarmer. This is my problem, Doctor. It seems to me if there
is a Japanese-American nursing home that serves Japanese-American
people, and albeit in violation of title VI, that it might be wise, or
prudent, or good for the health of the patients even to allow that to
continue. Do you agree ?

Dr. Korrin. No.

Dr. Cornery. No.

Dr. Korrin. Historically those institutions were not established
when the Japanese-Americans had any alternatives. For example,
there is a black hospital in Mound Bayou, Miss., which is established
because black people could not be admitted to any other hospital. Tt is
not a good hospital. It suffers the problems of all segregated hospitals.
There is something bad for your health about segregation no matter
who you are, And if you look back historically at the reason for the
formation of those hospitals, this law, this Civil Rights Aect, is sup-
posed to have eliminated that reason. There is no reason why a Japa-
nese-American cannot go to any hospital at all.

Mr. Broayer. Doctor, let me just say that there is nothing in this
section, nothing in this discussion or this problem having to do with,
at least from our point of discussion, the fact that the Japanese-Amer-
icans cannot go anywhere else or that they are poor Japanese-Amer-
icans. They just happened to want to, apparently want to go to this
Japanese-American nursing home. Now, what would you advise the
Department of Health, Education, and Welfare to do with this facility
that has 80 Japanese-American patients ? Practically now, what should
they do?

Dr. Korrin. Well, they did, in 1956, face problems like that. T do
not know about this particular facility. But, for example, in Memphis,
there was a hospital that was a black hospital. Now, those people went
there because they needed to go there, that was good for them at the
time. However, in terms of the quality of care that the title VI en-
forcement was intended to remedy, that needed to be changed and they
changed it. They enriched the institution with a rehabilitation ward
and they used a lot of ingenious techniques to change that hospital so
that it became a part of the total community picture. In other words,
they used the Civil Rights Act to overcome the basie reasons for
segregated hospitals. And I do not know what can be done in the
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Japanese situation. I am not sure that T understand that this is a
voluntary decision on the part of everyone in that institution which
is best for them. It may be they are forced into that decision.

Dr. Cornery, Let me just

Mr. Brosryer. That is an element that T do not want to talk about.
I have problems—HEW is going to be here and I have this evidence
right in front of us. Here it is in Los Angeles, this nursing home,
and it has all Japanese-Americans. Now, we have an oversight func-
tion. What should we do?

Dr. Korrix. They should ask these people something about this.

Mr. Broymwer. Let me say that they all volunteered, they all want
to be there. Should that be broken up as a pattern of diserimination?

Dr, Korrix. I do not know.

Dr. CorNevy. This is very clear to me. T think that in this country
we should only have a sincle system of health care and we need not
have Jewish hospitals, or Japanese-American hospitals, or black hos-
pitals, or any other kinds of hospitals. A1l we want is an open oppor-
tunity for people to go into whatever hospital they want. If they want
to go to a Japanese-American hospital because it happens to be located
in that area, or because they adhere to certain diet practices or what-
ever. then this is all right. A1l hospitals have the responsibility to open
their doors to everybody. and they should be forced to do so.

Mr. Brossmer, Now, there you believe then that the nursing home
shonld adopt some affirmative plan to bring non-Japanese Americans
in; is that correct?

Dr. Corxery. T would think that if they are receiving money from
the Federal Government it appears to me that they have a respon-
sibility to be integrated with all sorts of ethnic and clags groups.

Mr. Broyyer. All right, Tn other words, then, they should take
aflirmative action to change the situation ?

Dr. Cornery., Well, this would be the requirement and it should be
carried out. No, T just do not see how one could say let us do it for
these hospitals over here and not do it for these hospitals over on the
other side. Again, I repeat there should be just one single system of
health care for all.

Dr. Korriy. Now, those patients might object to this if, as you are
suggesting, they had no other alternative. You cannot just take that
one institution and put the pressure on there. It has to be done as a
community pattern. That is why we have suggested the comprehen-
sive health planning agencies get intb that perhaps with an overview
of this situation. T do not think you or I can speak for those patients
saying that they prefer to be segregated. I do not believe that given an
opportunity most people would prefer that unless there is some very
unusual older group where they are fearful for some other reason.
But, generally speaking, with proper opportunities to express their
views, and proper understanding of what is being made available to
them, I think these segregated hospitals will disappear. But nobody
15 doing that kind of a job.

Mr, Brosmer. 1 see. I have no more questions, Mr. Chairman.

Mr. Epwarps. Mr. Drinan?

Mr. Drixan. No. I want to thank them again and I look forward to
their continued communication with this committee. As was suggested,
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groups like this can be advisory to this particular subcommittee and
we can do what we can on oversight. :

One last question though, Doctor. T wonder if in your (‘.illl‘l_:lf.'lty‘, Dr.
Koplin, in your capacity as chairman of the Equality of Facilities Com-
mittee, Equal Health Opportunity Committee of the APHA, has the
HEW really affirmatively consulted you?

Dr. Korrin. Not really, no. I tend to be more moderate. After all,
we have a large membership and we need their support. for this kind
of activity and I do not know whether they would all agree 100 percent
but I think in the vast majority they would agree.

Mr. Drivax. Well, going back to their own guidelines, T recall some-
thing vaguely to the effect that they have an obligation of consulting
with the people in the field. Is there something to that effect? I do not
think they established formally an advisory committee but as I recall
it is indicated that people should consult with the professionals in the
area.

Dr. Korrin. Yes. And as a matter of fact, the American Public
Health Association has met with various secretaries of HEW on this
iscue, but not the last one. And I am not using that as a criticism par-
ticularly, but, maybe it is timely for that to happen too. In all cases it
has been a matter of offering our support, the resources of our member-
ship and so on and so forth. We, however, do not feel that we should
be the enforcement agency. We cannot do that. Civil rights groups
have been consulted and have participated in some of these HEW staff
discussions. It may be that the Office for Civil Rights has that informa-
tion. I think if they went back about 4 or 5 years to the conferences
with Secretary Finch and Secretary Gardner they might find some
suggestions there and an indieation of our willingness to work with
them. I do not know whether they have that information, but it has
been done before.

My, Drixan. Would it help you, Doctor, and your associates and
similar organizations if the Congress, either by statute or by requiring
a guideline, had a fixed organizational institutional way by which you
can communicate with FIISW

Dr. Korrix. Yes; I think so,

Mr. Drixan. Mr, Chairman, we have made that a part of the record,
and I do feel that we should try to do that either by legislation or by a
new guideline, Thank you very much.

Dr. Koruin. I appreciate that.
~ Mr. Epwarps. Mr. Waldie and T represent quite a number of Span-
ish-speaking people in California. and, of course, also in the Southwest
generally there is a great group of people and a number of them have
a language problem. And I would presume that it would be more con-
venient and comfortable for Spanish-speaking people to have Spanish-
speaking nurses and doctors. How do we handle that and not have it
result in unsatisfactory segregation ?

Dr. Cornery. Well, we have done something, for instance, speeif-
ically here. We have the Cardozo Health Center which is near the
Mount Pleasant area where about 15 percent of the population is Span-
ish speaking and what we have done is to employ a number of Spanish-
speaking personnel. In addition we have also instituted classes in
Spanish so that others would learn enough of the language and be able




119

to communicate to some extent with them. Also, the little newspaper we

oublish quarterly, is done in both English and Spanish. These are the
Linds of things that we have to do. The outreach people that would
£o out should be of a kind to reflect the composition of the population
so that they can get the information.

Dr. Koruix. I worked, Mr. Edwards, in California as a physician
for Mexican-Americans back in the farm labor program days and I
had some Spanish through my own academic preparation. But, we
used interpreters, which were very helpful, and we made efforts as Dr.
Cornely has indicated to learn the language. I learned a lot of Spamsh
and I think certainly there is no reason why physicians cannot, 1f they
are interested in their patients, learn to communicate with them.

Dr. CorzreLy. As a matter of fact, one of the things I have suggested
since I taught in the medical school here for 39 years, that in all medi-
cal education there should be a course in a second language, which
would be conversational in nature, and that in all health care facilities
there should be this kind of an approach so that individuals may have
the opportunity to communicate with patients. And I think this would
be a great thing to do.

Mr. Epwarps. You suggest in your testimony that one form of dis-
crimination is to isolate minority patients in inadequate rooms, over
in the corner somewhere like that in hospitals or institutions that are
allegedly, supposedly, integrated. And the GAO. when they testified,
said that they did not find this type of action in the reviews of the in-
stitutions that they reviewed. Do you know of any specific instances
where this is or has taken place ?

Dr. Korrin. May I ask Mr. Merrill to respond to this, Congressman ?

Mr. Merricr, Yes. Last year, APHA was involved in a study in
Mississippi where we had an opportunity to examine a lot of hospitals
within the delta area. There were two things we found out through
this study. One is, and maybe this is not what happened to the GAO
people in their investigation, but it does happen, that, on a given day
when the hospital is forewarned of a visit by some sort of enforcement
agency, beds are shifted and it is very simple to shift a bed on wheels.
And so coincidentally on that, and maybe for a couple of days, the
hospital appears totally integrated. T am not saying that this happens
at all hospitals, but we found a great deal of evidence in this one com-
munity.

The second thing is, and I think we allude to this more specifically in
the testimony, that given current reimbursement practices if the hos-
pital is required under medicaid to provide semiprivate care for medi-
caid recipients, then all of those medicaid patients in the community
who, coincidentally might be black, or might be of a minority group
are put into semiprivate rooms, and all other patients in that hospital
who might be nonminority are put into private rooms and charged at
rates similar or whatever. But, they elaim that because of the structure
of medicaid they can do this. Our claim is that, possibly, this is a very
conscious way of diseriminating or segregating beds within an institi-
tion. We saw this happen in a hospital in the area investigated last
year.

Mr. Epwarps. Mr. Waldie?

Mr. Warpir. No questions, Mr. Chairman.
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Mr. Epwarps. Do you ever get complaints yourself in your organi-
zation from patients who feel they have been diseriminated against?

Dr. Koprin. No.

Mr. Merrrrn. Yes. And we send them to Marilyn.

Dr. Koprix. It is not a prominent feature of our work for the past
few years.

Mr. Epwarns. You do not have your own agency within your orga-
nization that accepts complaints?

Dr. KorLin. Well, no. We work in a more of an educative fashion
with our membership, with our newspaper, with our journal, with our
affiliated organizations to keep this idea alive. In fact, we spent a good
deal of time encouraging publie health agencies to look to their own
employment roles and so on in that connection. Our interest is not
limited only to personal health service. It has to do with admissions to
health professional institutions, it has to do with employment, it has
to do with the matter of environment, which we would like to talk
about someday although it is not on the agenda for today, and so on.
But we do not have a specific complaint mechanism. We get them, T
think. almost by virtue of default somewhere else. T suppose we could
operate that kind of activity, although I hesitate to commit the APHA
to it on my own authority. But, if there was some national movement or
national changes as Mr. Drinan has suggested, I think APHA would
certainly give serious consideration to cooperation if it is going to
provide an opportunity for increasing access or for solving this
problem,

Mr. Epwarps. We have already heard from some witnesses and T
am sure we will hear from witnesses in the future as to why minority
patients are clustered in Government-owned institutions. Is this nec-
essarily going to happen, minority patients, for the reasons given,
choice. convenience, the doctor-patient relationship, are we going to
have this sort of de facto segregation in Government-owned institu-
tions of minority patients?

Dr. Korran. I think the way the health ecare payment financing -
mechanisms are developing should eliminated this. T think more and
more people should be eligible for choices through medicare, which is
suppozedly a choice mechanism under which you can choose your own,
as we have been saying here this morning, your own physician or hos-
pital. This should obviate this problem.

I think the reason for the clustering is that this is a publicly financed
service and there is not any other way the patient can get any care, I
mean I do not know that people choose these institutions.

Mr. Warpre. May I interrupt at that point, Mr. Chairman?

Dr. Korrin. Yes.

Mr. Warnre. At the Martin Luther King Hospital in Los Angeles,
it is almost, I do not know what, 90 percent black? It is true that it is,
that it services essentially a 90-percent black area, segregated by hous-
ing. If the patients though in that hospital that are public-financed
patients, are medicaid patients rather than medicare, it would seem to
me that that might reflect this ability of the physicians to discrimi-
nate. The medicaid doctor can only sign up if he agrees not to discrim-
inate. It would be instructive to learn how many white physicians in
the periphery of the Martin Luther King Hospital, in fact, have medic-
aid patients. I suspect none.




121

I suspect most of the medicaid patients go to black physicians in that
area who have hospital privileges at Martin Luther King and not
elsewhere. Medicare patients, I would be interested in knowing, in
the population of the Martin Luther King Hospital, how many are
medicare, how many were black, and how many were referred from
black physicians? My guess is the population at Martin Luther King
is totally a function of the referral of physicians. Is there any other
way they get there? Nobody walks off the street except on emergency
and goes to the hospital and says I am about to have a baby, would
you take care of me.

" Dr. Koprix. This is one of the reasons I think—

Mr. Warpie. So, if the referral forces the physicians for the vast
majority of people in hospitals, the racial composition of ih;ztl hos-
pital has been established by the physicians that referred them, has it
not ¢

Mr. MerriLr. Mr. Waldie, one thing, specifically about that hospital
and the basic referral source is probably, as an example, the Watts
Multi-Purpose Health Center, I would imagine.

But in responding to that, as well as in responding to your question
before about the Japanese nursing home, I thinik, unfortunately, too
often in enforcement we almost consider that things started today.
This was point zero. I mean, the reason for what happened in Watts
has very much to do with the fact that for 50 years before that the
only place people could go in Watts, was to the county or some other
municipal hospital and many of them never even saw doctors other
than within that setting for they had no private physicians. And so if
You were OCR and you asked me what should I do in terms of that
Japanese nursing home, instead of looking at nursing home E T would
look at nursing homes B, C, and D and find out whether over the Jast
10 years the hospital or nursing home ever hired any Japanese staff
or refused admission to Japanese patients in that home.
reason is that there has been no place for extended ¢
population over the course of years and if that is the case then the
discrimination might not have existed in E but it certainly might
have existed in B, C, and D. I think it is not so much what is happen-
ing now, but what has happened over the last few years and the
changes have to be made in those institutions as well as in the institu-
tions where the problem exists.

Mr. Warpie. Well, I would guess in Martin Luther King, even if
there were no diserimination in terms of the doctors referred, T really
want to check that out pretty closely, but it would still be primarily
black simply because of the location of the hospital and the residential
patterns for miles around it. But, it would be instructive to know if
doctors are referring white patients to one hospital and black patients
to Martin Luther King.

Dr. Koprix. This is something the Office for Civil Rights should
certainly do.

Mr. Waroie. Well, do they have the ability to do that? (
to a doctor in the Office for Civil Rights under any existing act and
say, “Doctor, I want to see where yonr patients 2o, and what is the
pattern of how you refer patients? You have privileges at hospital
A and hospital B. I would like to see how many you refer to A and
how many to B and why ?” Can you ask that ?

{’r:.‘-‘:—'ii)l_\' the
are services to this
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Dr. Xorrix. This was done I think in the early days of the Office
of Equal Health Opportunity in Alabama, I think, I believe. Is that
not right?

Mr. Mererer. You would not have to go to the doctor necessarily.
You could just go to the medicaid office in the State and look at the
referral pattern.

Mr. Warpie. If they are under medicaid, yes, I guess that is true.
Are there studies that have been made of this nature ? '

Dr. Corvery, Not to my knowledge.

Dr. Korrin. There is one case in Mobile. I cannot put my finger on
the exact dates of it.

Mr. Epwagps. We will certainly find out.

Mr. Warpie. Please. Yes. I would be less interested in Mobile, Ala.,
than I would be in Los Angeles, Calif.

Dr. Korprix. I am reminded by what Jeff has just said, when I
started working for the mineworkers in Birmingham, Ala., in the
1940’s, all hospitals were segregated. The communities decided to build
a better hospital for blacks and build a denominational black institu-
tion which was also segregated. Now, when I got into the picture com-
ing from New England, I was upset by this so I discussed this with
our black coal miners, and they said, Dr. Koplin, let us get in the
‘I”!’IT' W ”]I !'F]i:i ”li]l[‘“‘lﬂ]\l‘l": \\{‘l! iare c !]1[ “i OUrs 11]]1{ 'r(( sS0me t]ln‘l"
ment lallfnu- you start that battle, because they have not even been
able to get in the door of any of these other places at all and they were

relegated to the Hillman Hos spital and other sorts of hospitals ‘of the
kind of District of Columbia General and T do not mean to imply
the Distriet of Columbia General isnot a good h()kpii al.

Jut, there was another example of the municipal clustering prob-
lem. As the years have gone by and the laws changed, a lot of things
have happened. And if you use the analogy of education. what would
you do there? T mean just think about the effort being made in educa-
tion to ensure that segregation is broken up. It sort of creates almost
shocking kinds of thoughts in our minds about what lengths we go to
under law and T gness it is the same law that requires no diserimina-
tion in health. Apply that to the Martin Luther King Hospital.

Dr. Coryery. Well, T would like to make this last comment. We are
now beginning to talk about the whole structure of our society which
eorts mu}\ has a great deal of racism in it as has been indic: ated by the
President’s commission study. A variety of patterns have !]ﬂ\i']r:]u .
The question then is. how are we going to afttack it. Are we going to
develop or change all people overnight to a fee ling of brothe li\ love.
This of conrse eannot be done.

Mr. Warnie. No, we are not going to do that.

Dr. Coryrry. But when you look at health care we have also got to
put it in the context of the community, its racial attitundes and so
forth.

Mr. Warpre. I think T agree with that, and my questions are really
directed at that, where do we put the legal pressure, the government: al
pressure to end diserimination ? We are not going to change the hearts
and sonls of people that want to diseriminate, but we can ch: m-rv Hlv
consequences of the discrimination by passing laws, particularly where
dollars are connected. It is amazing how the luxur y of diserimin: at ion
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is forgone when it costs the discriminator money. Any therefore, I am
really looking, exploring in the medical field whether we are not
putting emphasis in the wrong area of institutions rather than the
doctors. I really think the entire medieal delivery system in all of its
pattern is controlled by the doctors and, therefore, whatever defects
exist in it, to the extent they are to be remedied, will be remedied by
the decisions of the doctors, and those decisions, if not voluntary,
ought to be compelled.

Dr. Kornin, Well, they should not have that decision, right, and in
many States that is being changed.

Mr. Warpie. Maybe not, but they do. In other words, T go to an in-
stitution not because I think this is a prettier hospital, I will get bet-
ter care there. I do not even know that. I go there because my doctor
tells me to go there. 1 do not do anything medically that my doctor
does not decide for me. So if there is anything wrong medically it
would seem to me that the best place to cure it is to look at that doctor.
Now, that may be an oversimplification of a layman.

Dr. Korrin. Well, it depends on what sort of a professional context
he is living and working in. He can be influenced by you as a consumer
in terms of his livelihood if you happen to be on the board of directors
of the hospital, or the board of directors of the neighborhood health
center or the board of directors of the HMO or anything else of which
he is a member and so when he functions in relation to patients he will
have your particular patients’ broader interests at heart. This is the
sort of thing we talked about when we encourage consumer involve-
ment. This is the way to change the doctors. You do not allow the
prerogative of decision to be totally the doctors. You share them
with us, with others and the people. I want to emphasize a point we
made in our original statement that somewhere in the comprehensive
health planning program there ought to be a way that that idea gets
injected so that you do not have a permanent fixation of segrecated
hospitals, or nursing homes or things of that nature. so that there is a
regionalization concept of where all of the doetors and all of the
hospitals are and are going to be. Mr. Merrill said we have oot to go
back and look at what has brought us to this point. Through compre-
hensive health planning we have got to go forward and look at where
we are going to be 20 years from now. I think that it is extremely im-
portant, and that is the reason we suggested that this be brought to the
attention of comprehensive health planning agencies. '

Mr. Epwarps. Ms. Chavez,

Ms. Cirayvez. In part of your testimony this morning. yvou foensed on
the admitting practices of some physicians and the roles which their
practices can play in maintaining a dual health care system. When
the General Accounting Office visited Los Angeles, it found that some
hospitals restricted the granting of staff privileges based on three
criteria. They restricted the granting of privileges to doctors whose
medical specialty was in a short supply, whose medical capabilities
were outstanding, or who were in practice with physicians who already
had staff privileges. Some of these same hospitals have had complaints
brought against them by minority physicians. HEW, however, has
concluded that such a policy, although it places minority group physi-
cians at a disadvantage, does not discriminate, and T am wondering
if any of you would care to comment on this? :




124

Dr. Korrax. Well, if T understand you correctly, no new physician
independently in practice in the community, unless he has some sort
of specialty or super special qualifications \umhl have an opportunity.
Does this mean that if he is a primary care physician he would have no
opportunity, if he is in independent practice ?

Ms. Cravez. According to the General Accounting Office, this was
the practice in some hospitals.

Dr. Korrin, This obviously means that if you add to the number
of physicians, if you add a whole new medical complex for primary
medical care, these people would have no opportunity to enter the
lm~.|:1t .

Cravez. Do yon feel this plays some sort of role in keeping
blac ]\ or Spanish s eaking or other members of minority groups who
are physicians out of certain hospitals and, therefore, denies access?

Dr. Korrin. And out of those communities too.

Dr. Cornery. Well, surely. This has been happening : |]] over the
place, so that minority physicians are kept out and they do not have
very many stafl priv ileges at all. And I think that when HEW ace epts
this they are doing a disservice to the whole situation, becanse I 1|1mL
that hospitals should open up for various types of physicians. This of
course goes back to what Mr. Waldie mentioned a few minutes ago,
that the patterns that have been established for many, many years have
continued and it is about time that we broke through them.

Dr, Koprax. That sounds like a medically deter mined policy and as
I was saying to Mr. Waldie I do not know why a eommunity hos-
pital cannot be viewed by the (l"iu for Civil Rights in terms of how
it makes its policies. They should not be medically determined, they
ghould be determined for the benefit of the community if the hospital
is owned by the community. Now, that is what we have not said ex: ut]\
in here but it seems to me that if you are evaluating a hospital, that
is one of the things that you ought to look at, who malkes policies
about ]:h\ sicians’ privileges anyway.

Ms. Cuavez. I would assume that the hospitals in question were
private hospitals and not community controlled.

Dr. Korrix. Well, if they have Federal dollars coming in mayvbe
there is a way to get a handle on that. Would they take all medicaid
patients?

Ms. Crravez. These are all hospitals participating in either medicare
or medicaid.

Mr, Epwarns, Mr. Blommer?

Mr. Brommer. Doctor, I notice that you said that you taught for
many years at the Howard Medical School. The GAO found that
there were very few black physicians, especially in the cities in the
South, but very few black physicians. Would you care tu make any
comment about the medical schools in the United States

Dr. Cornery. I am glad you asked me that question. ‘a es; I think
that this is one of the really interesting problems in our society—
that at the present time in ‘this country we have just about 6,000
black physicians. On the other hand, we have about 7.000 Filipino
physicians in this country and it has always .11:;:(‘-11[-11 to me peculiar,
that this kind of situation should exist in our land.

Now, for many years, the black physicians in this country were
being tr ained by just Howard and Meharry and then all of a sudden




legislation was passed and money was made available and medical

schools, that is the other 100 or so other schools. began to open their
doors and admit black students. And it was hoped that by 1975 about
12 percent of medical students in this country would be black. But,
this is not happening. At the present time just about 3 percent of the
students in our medical schools are black. And it is believed that we
are not going to reach the level indicated.

One of the things that we must do is to open up our doors in all
of the medieal schools, not only for the admission of blacks. but also
programs must be instituted that will retain and graduate blacks.
Now, quite often these things have not been done and therefore, the
black student has sort of floundered in the medical school because of
not enough tutorial help, not enough financial help, not enongh contact
with black faculty members so they could act as a buffer for some of
the racist situations that they have encountered in medical schools.
So, it is just a tragedy that here in this count ry we have not been able
to increase the number of black physicians to any respectable level
for providing services for the country as a whole.

There is a second point that must be made also and that is that
black students, good black students, do not have the financial capacity
to go to medical schools. The tuition fee at most of the white schools
now 1s about $3,500 for out of State and about $2.500 or $3.000 for
in-State. And the students that are going to medical schools, the black
students, are generally from the middle class and professional groups
and therefore there needs to be help, financial and other kinds of help
for poor black students who are qualified. We take more white stu-
dents at Howard Medical School than seven or eight medieal schools,
so-called white schools. As a matter of fact. Dr. Checks, the president,
has said that proport ionately in the whole university of Howard, we
take many more white students than universitios take black students,

Mr. Broymyer. Thank you.

Mr. Epwarps. Are there any further questions?

Gentlemen, we thank you very much for appearing before us today
with this very valuable testimony. i

We stand adjourned until this coming Monday when the Office for
Civil Rights will be here. ]

Dr. Korrix, Thank you very much.

Dr. CorneLy. Thank you very much, gentlemen,

[Whereupon, at 12 noon, the hearing was recessed to reconvene on
Monday, October 1, 1973, at 10 amf







TITLE VI ENFORCEMENT IN MEDICARE AND
MEDICAID PROGRAMS

MONDAY, OCTOBER 1, 1973

House or REPRESENTATIVES,
Crvi Rigirs axp CoNsTITUTIONAL RIGHTS SUBCOMMITTEE
oF THE COMMITTEE ON THE JUDCIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:05 a.m., in room
2226, Rayburn House Office Building, Hon. Don Edwards [chairman
of the subcommittee] presiding,

Present : Representatives Edwards, Drinan, Wigeins, and McClory.

Also present: Alan A. Parker, counsel ; Michael W. Blommer, asso-
cizte counsel ; and Linda Chavez, staff analyst.

Mr. Epwarps. The subcommittee will come to order.

The Civil Rights and Constitutional Rights Subcommittee of the
House Committee on the Judiciary meets this morning to hear testi-
mony on the enforcement of title VI in facilities receiving Federal
funds under the medicare and medicaid programs.

We have as our witnesses today, Mr. Peter E. Holmes, Director of
the Office for Civil Rights at HEW. The Office for Civil Rights was
organized in 1967 at the direction of the House Appropriations Com-
mittee as the title VI enforcement mechanism for all programs receiy-
ing HEW funds.

In addition to monitoring title VI enforcement in health and other
programs, OCR monitors title VIT and title VIII of the Publie Health
Service Act, prohibiting discrimination on the grounds of sex in
health-related training programs: title IX of the education amend-
ments, prohibiting sex discrimination in education programs receiv-
ing Federal funds: and the compliance status of school districts apply-
ing for and receiving funds under the Emergency School Aid Act of
1972,

The health and social services branch of OCR is directly respon-
sible for title VI enforcement in health programs. The Office of Equal
Health Opportunity in the Public Health Service preceded the health
and social services branch of OCR in title VI enforcement at W,
There are currently 89 persons assigned to the health and social serv-
ices branch in the Washington and regional offices.

Mr. Holmes became the director of the Office for Civil Rights on
April 12, 1973. Prior to his appointment as director, Myr. Holmes
served as special assistant for policy coordination and director of
public affairs in the Office for Civil Rights since May 1969.

Accompanying Mr. Holmes are Martin Gerry, assistant director of
policy planning of OCR; Louis Rives, director, health and social
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services division; Theodore Miles, assistant general counsel for
OCR: William Van den Toorn, executive assistant to the director of
OCR: and Lucille Reifman, associate commissioner for program plan-
ning of the Medical Services Administration.

We welcome you all here this morning, and, Mr. Holmes, first, let me
interrupt and see if Mr. Drinan has an opening statement.

Mr. Drixax. I welcome them here, and I look forward to their
presentation. T have read their paper, and Mr. Holmes does not have to
oo through it for my purposes anyway, and I look forward to
discussion.

Mr. Epwarps. Very good.

I think that the committee would prefer your going through the
statement and reading the statement, Mr. Holmes, and you may
Ill'(‘l(‘(‘(‘(l.

TESTIMONY OF PETER E. HOLMES, DIRECTOR, OFFICE FOR CIVIL
RICGHTS, HEW: ACCOMPANIED BY MARTIN GERRY, ASSISTANT
DIRECTOR, POLICY PLANNING, OCR; LOUIS RIVES, DIRECTOR,
HEALTH AND SOCIAL SERVICES DIVISION, HEW; THEODORE
MILES, ASSISTANT GENERAL COUNSEL FOR CIVIL RIGHTS, HEW;
WILLIAM VAN DEN TOORN, EXECUTIVE ASSISTANT TO0 THE
DIRECTOR, OCR; AND LUCILLE REIFMAN, ASSOCIATE COMMIS-
SIONER FOR PROGRAM PLANNING, MEDICAL SERVICES ADMIN-
ISTRATOR, SOCIAL AND REHABILITATION SERVICE, HEW

Mr. Horaes. Fine. Thank you, Mr. Chairman and Congressman
Drinan.

[ appreciate the opportunity to comment on various aspects of a re-
port issued by the General Accounting Office on July 13, 1972.

This report was based on a review of hospitals and other health care
facilities in four metropolitan areas, to determine their compliance
with the nondigerimination provisions of Title VI of the Civil Rights
Act of 1964. On September 12, the GAO updated its findings in testi-
mony before this subcommittee.

In ovder to provide the subcommittee with an understanding of our
perspective of the GAO report and its conclusions, I propose to first
outline the approach the Office for Civil Rights has taken during the
past several years in conducting compliance activity in the health and
social services area.

Since 1968, OCR has concentrated its limited staff resources on the
review of State health and welfare agencies. During such compliance
reviews, visits are made to selected local areas within each State to
determine the extent to which State agencies and local counterparts
are carrying out their obligation to assure title VI compliance at the
local level. Hospitals, nursing homes, vendors and other facilities are
visited during a State agency review. Since March of 1968, onsite
visits have been made to approximately 7.500 local agencies and facili-
ties, including 3,300 hospitals and nursing homes.

After analyzing information gathered during a State agency review,
OCR’s procedure is to submit a report outlining title VI problem
areas and request the State agency to take corrective action. Follow-
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ing negotiations, the State agency makes a written response to OCR,
in the form of commitments to remedy deficiencies. In regard to most
State agencies, followup reviews have been conducted to reevaluate
problem areas and ascertain whether commitments are being carried
out. A major aspect of the State agency review process has been the
provision of training to State agency staff who are responsible for
assuring compliance in facilities from which the agency purchases
services in behalf of its beneficiaries. In this regard, OCR regional
stafl have attempted to help State agency personnel develop compe-
tence in undertaking title V1 onsite reviews. Since July of 1970, train-
ing programs involving approximately 1,000 members of State staffs
have been conducted in 29 States.

In addition to the State agency reviews, OCR reviews the title VI
compliance status of hospitals and extended care facilities applying
for participation in medicare or when such facilities undergo a change
in ownership. Finally, the regional offices investigate individual com-
plaints of discrimination and carry out routine compliance reviews as
resources permit.

In brief, this is the basie framework in which OCR has worked to
enforce compliance with title VI. It has been a realistic policy, based in
part on the large universe subject to our jurisdietion. Title VI applies
to approximately 250 State agencies and their thousands of local
counterparts, facilities and vendors administering the Department’s
grant-in-aid programs. OCR has compliance responsibility over re-
habilitation centers, physicians, workshops for the handicapped, child
caring institutions and approximately 7,000 hospitals, 5,000 extended
care facilities, and 2,200 home health agencies participating in the
medicare program.

It should be obvious that there are constraints to the extent of
compliance activity which the office can efliciently undertake in this
field. And, compared to earlier efforts designed to eliminate overt
racial segregation, present-day investigations into referral patterns
and the delivery of social services place a greater demand on staff time.
As a result, priorities must be established, based on our assessment of
variable such as the capability of particular State agencies to perform
various fundamental compliance tasks, the nature and pattern of com-
plaints, and the suspect compliance status of some programs in some
geographic areas relative to other programs in other areas.

Now, let me turn to the GAO’s principal conclusions.

In its report and in testimony presented to this subcommittee, the
GAO claims that OCR has significantly reduced compliance reviews
of medicaid and medicare facilities since the programs were enacted.

At the inception of the medicare program, the Department made
extensive-efforts to secure satisfactory assurances of compliance with
title VI from participating facilities and to correct discriminatory
practices that would have precluded participation of the facilities.
Needless to say, without such efforts, it would have been difficult if not
impossible to get the medicare program off the ground.

To suggest that this initial, broad-based compliance effort should
have continued with full force into the future is to misunderstand its
transitory purpose and to argue, by inference, that reviews, including
onsite visits, of individual hospitals and nursing home facilities must
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constitute a first and consuming program priority for OCR. I should
stress that the 1965-66 compliance effort was essentially a clearance
function to get the medicare program underway. Second, we would
take exception to any recommendation which, at this stage, would
commit all or nearly all of OCR’s stafl resources to the review of in-
dividual health facilities. It is not-a question of whether such facilities
warrant attention. Rather, it is a question of considering all possible
alternatives and committing limited staff to a compliance program
that promises to have the most consequential impact on the universe
of minority clients and beneficiaries protected by title VI.

Recognizing that OCR could not alone assure the continued com-
pliance of the thousands of facilities subject to title VI at any one
point in time, we have attempted to enlist the resources of the State
agencies. Each State agency must abide by methods of administra-
tion which generally require the conduct of title VI reviews, the
dissemination of information about nondiscrimination standards to
agency personnel and beneficiaries, and a mechanism to consider and
resolve complaints. As indicated, the OCR State agency reviews have
in part concentrated on the extent to which the State agencies were
carrying out these obligations, It was precisely because of our limited
manpower, and the fact that our area of title VI jurisdiction extends
beyond the compliance of hospitals and skilled nursing homes, that
OCR decided to review State agencies and focus on their ability to
help carry out compliance activity.

At the same time, OCR has not forfeited and will not forfeit its
compliance responsibility under title VI to the State agency. Between
March 1970 and December 1972 approximately 1,600 hospitals were
reviewed during the State agency review process,

As indicated earlier, OCR will continue to review facilities apply-
ing for medicare as well as complaints involving medicare facilities.
Thus, in fiscal year 1973, the Atlanta regional Office for Civil Rights
initiated routine reviews of 118 medicare hospitals and nursing homes:
57 complaints were received during this period, involving hospitals,
nursing homes, State agency programs and other medicaid vendors,
and of that number, investigations were completed in 22 cases. Clear-
ance processing was completed with respect to 92 medicare applica-
tions and it is estimated that in 80 percent of these cases, it was
necessary for OCR to schedule onsite visits, request additional docu-
mentation, and/or negotiate for compliance.

For instance, in the case of the Americus Sumter Hospital. Americus,
Ga., which had applied for medicare participation information gained
during onsite visits indicated a pattern of racial room assignments.
Corrective action was required bv OCR and subsequentlv taken by
the facility. At Richland Memorial Hospital in Columbia, S.C.. action
was taken to eorrect identified problems in room assignments, the nse
of courtesy titles, and the assignment of nursing staff on a racial
basis.

In recard to Bryan Whitfield Hospital in Demopolis, Ala.. men-
tioned in earlier testimony. OCR initiated a compliance review in 1972
which finally resulted in clearing the facility’s Hill-Burton grant ap-
plication in March 1973.

This is a 67-bed. city-owned hosnital located in a rnral section of the
State. The minority population of the service area is 50 percent, and
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the review revealed that a minority utilization of the facility was pro-
portionate. The major problem uncovered during the review was un-
equal treatment and the question of room assignments, It was deter-
mined that minorities were: (1) assigned to cheaper, multibed, less
desirable accommodations, which resulted in racial clustering; (2)
regardless of financial resources, minorities were never assigned to
private rooms; (3) there was no biracial occupancy: (4) unlimited
numbers of room transfers took place to avoid the possibilities of bira-
cial occupancy; and (5) children and adults were assigned to share
rooms in order to avoid biracial occupancy.

Apparently as a result of the investigation, a new hospital admini-
strator was appointed, and a new room assignment clerk was also ap-
pointed, The hosiptal developed an acceptable room assignment pro-
cedure which was implemented. With the change in hospital personnel
and the development and implementation of a new room assignment
procedure, minorities are being assigned to all areas of the hospital and
biracial occupancy has occurred in proportion to minority utilization
of the hospital. We are now in the process of updating information
regarding this facility, in order to identify any possible evidence of
discrimination surfacing again.

On the basis of studies made of minority utilization of skilled nurs-
ing facilities under medicare in Richmond, Va., and in San Antonio,
Tex., OCR intends to closely examine referral patterns in a number of
locales to determine the extent to which racially discriminatory pro-
cedures are part of the referral process. We regret that, due to other
commitments, this evaluation could not proceed earlier.

As the GAO testified, OCR assisted the Medical Services Admin-
istration in preparing a title VI monitoring form applicable to skilled
nursing homes and participated in conducting many of the MSA re-
views of skilled nursing homes under medicaid. With respect to three
of the four States where reviews were conducted, State ageney officials
have submitted assurances satisfactory to MSA that the title VI prob-
lems identified during the reviews would be corrected. In regard to
the fourth State—California—the regional office of HEW at San
Francisco is negotiating with the California Department of Health
on procedures for conducting annual reviews of medicaid nursing
facilities.

In its report, GAO presented no findings of title VI noncompliance
with respect to the hospitals and nursing homes surveyed in Atlanta,
Ga.; Birmingham, Ala.; Wayne County, Mich.; and Los Angeles
County, Calif. While not ruling out the possibility of subtle forms of
diserimination, GAO did not find or document cases in which staff
privileges were overtly denied the doctors on a racial basis or in which
admissions or services were denied to minority group patients.

However, the GAO study indicates that many of the facilities were
treating persons of predominently one race.

Many of the factors which evidently lie at the root of this pattern,
such as the personal preference of physicians and patients, the accessi-
bility of facilities, and the existence of outpatient clinies, do not ap-
pear to be attributable to racial discrimination in the context of
title VI.

On the basis of OCR reviews conducted in San Antonio. Tex., and
in Richmond, Va., it appears that patients at the lowest income levels,
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which would include a strong ratio of minorities, are finding it more
diflicult to get admitted to skilled nursing homes under medicare than
under medieaid. The reason for this may be that skilled nursing homes
apparently prefer to admit patients under medicaid because they are
more certain of payment. If a doctor refers a patient to a nursing
home facility under medicaid, the facility is sure of payment. Iow-
ever, approval of medicare expenditures may not come for several
weeks after admission and there is always a possibility that payment
will not be certified. T mention this situation as an example of a low-
visibility problem that works to the ‘disadvantage of minorities with
low income but which may not be directly traceable to deliberate acts
of diserimination,

Compared to the situation that prevailed less than 10 years ago,
proaress hias been made. This progress stems from the Government's
initial effort to strip away overt racial barriers, the issuance of re-
vised title VI guidelines applicable to hospitals and nursing homes
in 1969, and the continuing OCR program of compliance reviews,

Nevertheless, the findings of the GAO report are irrefutable. As
former Secretary Elliot 1., Richardson pointed out to the chairman
of this subcommittee last year, we continue to be greatly concerned
about the problem of minority underntilization and the problem of
racial clustering in certain facilities. In addition to review activities,
wheh will include evaluation of the referral process affecting nursing
homes, OCR will conduet a survey of health care facilities during this
fiseal year and the results will help to identify patterns warranting
further inquiry. ‘

In discussing the racial identifiability of certain facilities, the GAO
commented on the reach of title VI, referring to unnamed HEW offi-
cials and representatives of civil rights organizations who suggested
that the statute may not be adequate to deal with “more complex forms
of diserimination—such as the general attitudes of whites toward non-
whites or the lack of understanding by white hospital staff of the cul-
tural or economic backerounds of minority group patients.”

In later testimony, GAO goes on to assert that according to HEW
officials, it may be necessary “to modify the law so that instances of
gross underrepresentation of minority group patients in a hospital
compared with community population” are sufficient to impose an af-
firmative legal obligation.

To begin with, let me say that title VI prohibits not just officially
inspired or sanctioned racial segregation but so-called subtle forms of
racial discrimination as well when perpetrated by recipients of Fed-
eral funds.

As with all title VI cases, there is the elementary question of estab-
lishing legally sufficient evidence to support a formal conclusion by
the Department that a violation—diserimination—has oceurred. And.
as the more overt forms of discrimination, such as State-imposed il-
legal segregation, have largely been eliminated, both in the elemen-
tary and secondary education area as well as in the health facilities
area, the task of clearly identifying the existence of discriminatory
practices in violation of title VI has become more difficult.

However, title VI and the implementing regulation provide suffi-
cient basis for correcting more subtle discriminatory practices, despite
the increased time and greater investigative and analytical skills re-
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quired to identify such discriminatory practices. The title VI regula-
tion prohibits recipients of Federal funds from providing services
which are different with respect to race. color, or national origin; 1t
prohibits treating an individual differently from others on the basis
of race or national origin in determining whether he satisfies any ad-
mission requirement or condition necessary to receive benefits provided
under the program.

The regulation further states that a recipient of Federal financial
assistance “in determining * * * the class of individual to be afforded
an opportunity to participate in any * * * program, may not * * *
utilize criteria or methods of administration which have the effect of
subjecting individuals to diserimination because of their race, color, or
national origin, or have the effect of defeating or substantially impair-
ing accomplishment of the objectives of the program as respect to
individuals of a particular race, color, or national origin.” (45 CFR
section 80.3(b) (2).)

In its testimony the GAO mentions the lack of sensitivity or cul-
tural awareness of hospital staff as an obstacle to access to hospitals on
the part of minority-group patients. In reviewing the provision of
social services by State and local welfare offices, OCR has found that
in a number of cases the lack of cultural awareness and fluency in
Spanish on the part of local welfare workers may have the effect of
denying Spanish-speaking persons an equal opportunity to benefit
from available services and programs in violation of title VI. The
point is not that title VI fails to reach “subtle” problems such as the
discriminatory effect of cultural and linguistic barriers. Rather, such
issues are more complex to address in an investigative and remedial
sense than blatant and officially sanctioned racial segregation in fed-
erally assisted facilities.

In regard to the question of minority use of hospitals as a index
of possible noncompliance or as evidence of noncompliance, witnesses
before the subcommittee have suggested or implied that on the basis
of survey data alone, indicating disproportionate use of facilities in a
particular community, title VI mandates some kind of corrective
action, supposedly in the absence of a finding of discrimination.

We must emphasize that our authority to require corrective action
in this area stems from title VI. Section 601 of the statute bars recipi-
ents of Federal assistance from diseriminating on grounds of race,
color, or national origin in federally supported programs or activities.
But the term “discrimination™ has been applied by the courts to mean
an act or omission which is the responsibility of the person or institu-
tion being examined. It does not follow that a legal sanction, snch as im-
posed affirmative action, may be required merely as a result of statistics
showing a racially disproportionate utilization of facilities.

For example, the United States.Supreme Court, in Jefferson v.
Hackney, 406 U.S. 535, 32 L. Ed. 2d 285 (1973), recently refused to
prevent the State of Texas from lowering AFDC benefits propor-
tionatelv more than other categorical welfare programs even though
it was shown that the result was a disproportionate burden on blacks
and Mexican-Americans. The Court distinguished the decision from
(Friggs v. Duke Power Co., 401 U.S, 424 (1971), precisely because in
(7riggs the racial disproportions evincing diserimination were proven
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to be the result of an unjustifiable procedure (the imposition of em-
ployment tests found not job-related).

Where diserimination has been established. however, we can and do
require affirmative action to assure that minorities are aware that
federally supported facilities are open to receive them, The distine-
tion between affirmative action which may be required by a Federal
agency in the presence of past tlmumm wtion and affirmative action
which is merely permissible is set out in the recent amendments to the
Presidentially approved title VI regulation, a copy of which I have
with me and wonld like to submit for the record at the conelusion of
my statement, Mr, Chairman.

Mr. Epwarps. It will be received without objection,

[ The document referred to follows:]

[From the Federal Register, July 0§, 1073]
NONDISCRIMINATION IN FEDERALLY AsSsSISTED DPROGRAMS

Title VI of the Civil Rights Act of 1964, 42 U.S.C, 20004 to d—4, prohibits dis-
crimination on the ground of race, color or national origin in programs and
activities receiving Federal financial assistance. At present, 21 Federal agencies
have regulations implementing Title V1.2

Bach of these agencies has adopted amendments to its Title VI regulation.® In
addition, four agencies, the Civil Service Commission, Environmental Protection
Agency, Federal Home Loan Bank Board, and National Foundation on the Arts
and the Humanities, have adopted initial Title VI regulations, The regulation
amendmenis of the 21 agencies and the four initial regulations have been ap-
proved by the President (FR Doe. 73-13407) %, in accord with section 602 of Title
VI, 42 1.8.C. 20004-1.

The background of the amendments and the new regulations is as follows:
On December 9, 1971, uniform amendments to the Title VI regulations of 20
agencies and the initial regulation of the National Foundation on the Arts and
the Humanities were published in the Federal Register as proposed rule making.
See 36 FR 23447, Comments on the proposals were submitted to the Department
of Justice which has responsibility, nnder Executive Order 11247, for coordinat-
ing implementation of Title VI by Federal agencies. On the basis of the com-
ments, the Department of Justice recommended that agencies with major Title
V1 responsibilities adopt certain additional amendments,

As a result of the above steps, the original uniform amendments are, with
limited execeptions, included in each set of amendments to existing regunlations
and in each of the four initial regulations® The most important of these pro-
visions involve : prohibiting diserimination in the selection of sites for facilities
of Federally assisted programs, requiring affivmative action to overcome the
effects of past discrimination, and providing that diseriminatory employment
practices are prohibited by Title VI to the extent that such practices tend to
cause discrimination in the services provided to beneficiaries.

In addition, the amendments of 13 agencies with major Title VI responsi-
bilities include provisions which the Department of Justice had recommended
on the basis of public comments. These additional provisions relate to: prohibit-
ing discrimination in the selection of members of planning and advisory bodles,
referring to the obligation of recipients of Federal funds to maintain racial and
ethnie data with regard to program beneficiaries, and extending (from 90) to 180
days the time for filing complaints.

The regulation amendments and the four initial regulations will take effect
on July 5, 1973.

Litle VI rm:nTnhum- are presently in effect for the Departments of Agrienlture, Com-
meree Defense, HEW., HUD, Irll'a-riu- Labor, Justice, State and Trans tnts and the
{1\ ne agencies : AID, AEC, CAR, GSA, NASA, \‘-l'_ OEO, OEP, BBA, TVA and VA,

2 The amendments of four .‘I;.:l-m'!f-n, Commerce, HUD, OEQ and- OEP, are in the form of
complete reigsuanee of thelr resnective regu i
* Filed with the Office of the Federal Reg

" Rubsgequent to December 9, 1071, the resalations of the Civil Serviee ymmission,
Environmentnl Protection Agency nnd Federnl Home Lonn Bank Board ar wndments
to the Department of Transportation regulatlon were published In the I Register

n= proposed role making,
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TITLE 45—PUBLIC WELFARE

SuBTITLE A—DEPARTMENXT 0F HEALTH, EpucaTioN, AND WELFARE, GENERAL
ADMINISTRATION

PART B0—NONDISCRIMINATION UNDER PROGRAMS RECEIVING FEDERAL ASSISTANCE
THROUGH THE DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE EFFECTUATION
OF TITLE VI OF THE CIVIL RIGHTS ACT OF 1004

Mizcellancous Amendments

Amendments to 45 CFR Part 80 are adopted for the purposes indicated below,
Revisions similar to those described below (except for revisions described in
items numbered 12-14) are uniform changes being adopted by other agencies
which provide Federal financial assistance, pursuant to Title VI of the Civil
Rights Act of 1964. The revisions described under items 12-14 below are not
uniform; they are procedural in nature and designed for the regulation of this
agency only. In addition, citations to statutory authority are added immediately
after each section of 456 CFR Part 80,

1, A new subparagraph (1) (vii) is added to § 80.3(b) to prohibit diserimina-
tion in the selection of persons to planning or advisory bodies.

2. The present subparagraphs (3) and (4) of § 80.3(b) are renumbered (4)
and (5), respectively, and a new subparagraph (3) is added to clarify non-
diserimination requirements with respect to the selection of sites and locations
for facilities which affect the provision of federally-assisted benefits,

3. A new §80.3(b) (6) is added as (1) to require recipients to take affirmative
action to overcome the effects of prior diserimination, where the recipient has
previously discriminated and as (ii) to indicate recipients are not prohibited
from taking affirmative action to overcome the effects of conditions which re-
sulted in limited program participation by persons of a particular race, color, or
national origin.

4. A subparagraph is added to § 80.3(¢) to state the rule concerning discrimina-
tory employment practices which result in exeluding individuals from partici-
piation in, denying them the benefits of, or subjecting them to discrimination
under any program or activity to which this regulation applies.

5. Subparagraph (b) under § 80.3(c) relating to ecommunity work and training
assisted under Title IV of the Social Sec mirv Act, 42 U.5.C. 609, is deleted,

6. Subparagraph (d) (formerly (e)) of § 80.3(¢) is changed to read “rehabili-
tation facilities” instead of “sheltered wor |\‘whﬁjlh.”

7. Section 80.4(a) (2) is revised to delete the requirement that surplus prop-
erty transfers contain a reverter for breach of the nondiserimination provisions
and instead to authorize a reverter discretionary with the responsible depart-
ment official in the case of any real property transfer. As revised, a covenant
running with the land, to assure nondiscriminatory use, will be included when
any Federal financial assistance is extended in the form of a transfer of real
property by the Federal Government. In other cases where property acquired
or improved with Federal financial assistance, the amendment requires that the

‘nt agree to include such a covenant in any subsegunent transfer.

8. Language of § 80.4(b) which provided that noncomplying features of ex-
isting continuing State programs could be corrected in the future has been
deleted.

In §80.6(b) a new sentence is added after the first sentence to require
recipients to keep racial and ethnic data in relation to federally-assisted pro-
grams.

10. In § 80.6(c) new language is added after the last sentence to make clear
that asserted considerations of privacy or confidentiality may not operate to
bar the Department from requiring recipients to keep such data.

11. In § 80.T(b) the period for filing complaints is extended from 90 to 180
days in conformity with other Civil Rights regulations.

12, Section 80.9(a) provided that in the case of a waiver of a right to n hear-
ing the decision may be made on the basis of “such Information as is available.”
This is amended to provide that the decision in such a case may be made on the
basis of “such information as may be filed as the record.”

13. Under § 850,10, prior to the present amendment, a party to a proceedings
could request the Secretary to review a hearing examiner’s decision even though
there was no request for the intervening review of the Reviewing Authority,
which is a matter of right. The amendment to § 80.10(c¢) authorizes a request
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for review by the Secretary only if the matter has first been considered by the
Reviewing Authority.

14. Subparagraph (4) of §80.10(g) duplicates the provision of the last sen-
tence of subparagraph (3) of such section. Subparagraph (4) is deleted to
eliminate that inadvertent duplication.

15. A sentence is added to §80.12(c) specifying that actions taken by an
official of another Department or Agency under an assignment of responsibility
shall have the same effect as though taken by the responsible official of this
Department,

16. In some provisions the word “program” has been used to refer to the
arrangement under which Federal financial assistance is made available: in
other places it was used to mean the operation or activity of the applicant or
recipient. Technical revisions are made in the designation of Part 80 and through-
out the regulation to eliminate the use of “program” to refer to the arrangement
under which Federal financial assistance is made available,

17. Clause 3 is added to § 80.12(a) to make clear that these regulations and
amendments will not affect the requirements for Emergency School Assistance
as published in 35 FR 13442 and codified as 45 CFR Part 151,

18. The listing of Appendix A is revised to eliminate the use “program’ to refer
to the arrangement under which Federal financial assistance is made available
and to bring the listings in the Appendix up to date.

1. The designation of Part 80 is amended to read as set forth in the headine
above,

2. Section §0.2 is amended to read:

§80.2  Application of this regulation.

This regulation applies to any program for which Federal financial assistance
is aunthorized to be extended to a recipient under a law administered by the
Department, including the Federal assisted programs and activities listed in
Appendix A of this regulation. It applies to money paid, property transferred, or
other Federal financial assistance extended after the effective date of the regu-
lation pursuant to an application approved prior to such effective date. This
regulation does not apply to (a) any Federal financial assistance by way of
insurance or guaranty contracts, (b) money paid, property transferred, or other
assistance extended before the effective date of this regulation, (e) the use of
any assistance by any individual who is the ultimate beneficiary under any such
program, or (d) any employment practice, under any such program, or any
employer, employment agency, or labor organization, except to the extent de-
scribed in § 80.8. The fact that a type of Federal assistance is not listed in Ap-
pendix A shall not mean, if Title VI of the Act is otherwise applicable, that a
program is not covered. Federal financial assistance under statutes now in force
or hercinafter enacted may be added to this list by notice published in the
Federal Register.

“(Secs. 602, 604, Civil Rights Act of 1964; 78 Stat. 252, 253: 42 U.8.C. 2000d-1,
20000-3)"

3. Section 80.3 is amended by adding a new paragraph (b) (1) (vii) as set forth
below. Paragraph (b) is amended by renumbering the present subparagraphs (3)
and (4) as subparagraphs (4) and (5). respectively, and adding new subpara-
graphs (3) and (6). As so changed, subparagraphs (3), (4), (5) and (6) read
as set forth below. Paragraphs (¢) and (d) are amended to read as set forth
bhelow,

§ 80.3 Discrimination prohibited.
* L - L ] L ] L ] L}

(b) Specific diseriminatory actions prohibited. (1) * * *

(vii) Deny a person the opportunity to participate as a member of a planning
or advisory body which is an integral part of the program.

L L] L] L] L] L ] L]

(3) In determining the site or location of facilities an applicant or recipient
may not make selections with the effect of excluding individnals from, denying
them the benefits of, or suhjecting them to diserimination under any programs to
which this regulation applies, on the ground of race, eolor, or national origin: or
with the purpose or effect of defeating or substa ntially impairing the accomplish-
ment of the objectives of the Act or this regulation.
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(4) As used in this section, the services, financial aid, or other benefits provided
under a program receiving Federal financial assistance shall be deemed to include
any service, financial aid, or other benefits provided in or through a facility pro-
vided with the aid of Federal financial assistance,

(3) The enumeration of specific forms of prohibited diserimination in this
paragraph and paragraph (¢) of this section does not limit the generality of the
prohibition in paragraph (a) of this section.

(6) (1) In administering a program regarding which the recipient has previ-
ously discriminated against persons on the grounds of race, color. or national
origin, the recipient must take affirmative action to overcome the effects of prior
discrimination,

(ii) Even in the absence of such prior diserimination, a recipient in administer-
Ing a program may take aflirmnative action to overcome the effects of conditions
which resulted in limiting participation by persons of a particular race, color, or
national origin.

(¢) Employment practices. (1) Where a primary objective of the Federal
financial assistance to a program to which this regulation applies is to provide
employment, a recipient may not (directly or through contractual or other ar-
rangements) subject an individual fo diserimination on the grounds of race, color,
or national origin in its employment practices under such program (including
recruitment or recruitment advertising, employment, layoff or termination, up-
grading, demotion, or transfer, rates of pay or other forms of compensation, and
use of facilities), Including programs where a primary objective of the Federal
financial assistance is (i) to reduce the employment of such individuals or to help
them through employment to meet subsistence needs, (ii) to assist such indi-
viduals through employment to meet expenses incident to the commencement or
coutinuation of their education or training, (iil) to provide work experience
which contributes to the education or training of such individuals, or (iv) to
provide remunerative activity to such individuals who because of handieaps can-
not be readily absorbed in the competitive labor market. The following, under
existing laws, have one of the above objectives as a primary objective :

{a) Projects under the Public Works Acceleration Act, Public Law 87-658, 42
U.8.C. 2641-2643.

(b) Work-study under the Voeational Education Act of 19¢
U.8.C. 1471-1874.

(¢) Programs assisted under laws listed in Appendix A as r
ment opportunities provided thereunder, or in facilities provided thereunder,
which are limited, or for whieh preference is gi ven, to students, fellows, or other
persons in training for the same or related employments.

(d) Assistance to rehabilitation facilities under the Voeational Rehabilitation
Act, 29 U.8.C. 32-34, 41a and 41b.

2) The requirements applicable to eonstruction employment under any such
program shall be those specified in or pursuant to Part III of Executive Order
11246 or any Executive order which supersedes it.

(3) Where a primary objective of the Federal financial assistance is not to
provide employment, but diserimination on the ground of race, color, or national
origin in the employment practices of the recipient or other persons subject to
the regulation tends, on the ground of race, color, or national origin, to exclude
individuals from participation in, to deny them the benefits of, or to subjeet them
to diserimination under any program to which this regulation applies, the fore-
going provisions of this paragraph (e) shall apply to the employment practices
of the recipient or other persons subject to the regulation, to the extent necessary
to assure equality of opportunity to, and nondiscriminatory trestment of,
beneficiaries,

(d) Indian Health and Cuban Refugee Services. An individual shall not be
deemed subjected to diserimination by reason of his exclusion from the benefits
of a program limited by Federal law to individuals of a particular race, color, or
national origin different from his,

L] * L] . - L]

4. Section § 80.4(a) (2), (b), and (d) is amended to read as follows :
§ 80.% Assurances required,

(a) General. (1) * *= *

(2) Where Federal financial assistance is provided in the form of a transfer of
real property or interest therein from the Federal Government the instrument

3, a8 amended, 20

espects employ-
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effecting or recording the transfer shall contain a covenant running with the land
to assure nondiserimination for the period during which the real property is
used for a purpese for which the Federal financial assistance is extended or for
another purpose involving the provision of similar services or benefits, Where no
transfer of property is involved but property is improved with Federal financial
assistance, the recipient shall agree to include such a covenant to any subse-
quent transfer of the property. Where the property is obtained from the Fed-
eral Government, such covenant may also include a condition coupled with a right
to be reserved by the Department to revert title to the property in the event
of a breach of the covenant where, in the discretion of the responsible Department
official, such a condition and right of reverter is appropriate to the statute un-
der which the real property is obtained and to the nature of the grant and the
grantee. In the event a transferee of real property proposes to mortgage or other-
wise encumber the real property as security for financing construction of new,
or improvement of existing, facilities on such property for the purposes for which
the property was transferred, the responsible Department official may agree, upon
request of the transferee and if necessary to accomplish such ancing, and
upon such conditions as he deems appropriate, to forbear the exercise of such
right to revert title for so long as the lien of such mortgage or other encum-
brance remains effective,

(b) Continwing State programs. Every application by a State or a State agency
to carry out a program involving continuing Federal financial stance to
which this regulation applies (including the Federal financial assistance listed in
Part 2 of Appendix A) shall as a condition to its approval and the extension
of any Federal financial assistance pursuant to the application (1) contain or
be accompanied by a statement that the program ig (or, in the case of a new pro-
gram, will be) conducted in compliance with all requirements imposed by or pur-
snant to this regulation, and (2) provide or be accompanied by provision for such
methods of administration for the program as are found by the responsible
Department official to give reasonable assurance that the applicant and all re-
cipients of Federal finanecial assistance under such program will comply with all
requirements imposed by or pursnant to this regulation.

® L L L L] L] -

(d) Assurance from institutions. (1) In the case of any application for Fed-
eral financial assistance to an institution of higher education (including assist-
ance for construction, for research, for special training project, for student
loans or for any other purpose), the assurance required by this section shall
extend to admission practices and to all other practices relating to the treatment
of students.

*® * L . * * P

5. The introductory statement of § 80.5 and paragraphs (a), (b), (e) and (h)
are amended to read as set forth below; and new paragraphs (i) and (j) are
added as illustrative examples of new § 80.3(b) (6).

§ 80.5 IHiustrative application.

The following examples will illustrate the programs aided by Federal financial
assistance of the Department. (In all cases the discrimination prohibited is
discrimination on the grounds of race, color, or national original prohibited by
Title VI of the Act and this regulation, as a condition of the receipt of Federal
financial assistance).

(a) In Federally assisted programs for the provision of health or welfare
services, diserimination in the selection or eligibility of individuals to receive the
serviees, and segregation or other diseriminatory practices in the manner of
providing them, are prohibited. This prohibition extends to all facilities and
services provided by the grantee under the program or, if the grantee is a State,
by a political subdivision of the State, It extends also to services purchaszed or
otherwise obtained by the grantee (or political subdivision) from hospitals,
nursing homes, schools, and similar institutions for beneficiaries of the program,
and to the facilities in which such services are provided, subject, however, to the
provisions of § 80.3(e).

(b) In federally-affected area assistance (P.L. 815 and P.L. 874) for con-
struction aid and for general support of the operation of elementary or secondary

or in more limited support to such schools such as for the acquisition
of equipment, the provision of voeational education, or the provision of guidance
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and econnseling services, diserimination by the recipient school district in any
of its elementary or secondary schools in the admission of students, or in the
treatment of its students in any aspect of the educational process, is prohibited.
In this and the following illustrations the prohibition of diserimination in the
treatment of students or other trainees includes the prohibition of discrimination
among the students or trainees in the avallability or use of any academic, dormi-
tory, eating, recreational, or other facilities of the grantee or other recipient.
L L] L L - L] L

(e) In grants to assist in the construction of facilities for the provision of
health, educational or welfare services, assurances will be required that services
will be provided without diserimination, to the same extent that discrimination
would be prohibited as a condition of Federal operating grants for the support
of such services, Thus, as a condition of grants for the construction of academic,
research, or other facilities at institutions of higher education, assurances will
be required that there will be no discrimination in the admission or treatment of
students, In case of hospital construction grants the assurance will apply to pa-
tients, to interns, residents, student nurses, and other trainees, and to the privi-
lege of physicians, dentists, and other professionally qualified persons to practice
in the hosp and will apply to the entire facility for which, or for a part of
which, the grant is made, and to facilities operated in connection therewith. In
other construction grants the assurances required will similarly be adapted to the
nature of the activities to be conducted in the facilities for construction of which
the grants have been authorized by Congress.

. - » L - L -

(h) A recipient may not take action that is ealenlated to bring about indirectly
what this regulation forbids it to accomplish direetly, Thus, a State, in selecting
or approving projects or sites for the construetion of publie libraries which will
receive Federal financial assistance, may not base its selections or approvals on
eriteria which have the effect of defeating or of substantially impairing accom-
plishments of the objectives of the leral assistance as respects individuals of
a particular race, color or national ori

to a recipient or applicant have he >
tices contfinue to impede the full avi ility of a benefit, If the efforts required
of the applicant or recipient under G , to provide information as to the
availability of the program or activity and the rights of beneficiaries under this
regulation, have failed to overcome liu-k'i- consequences, it will become necessary
under the requirement stated in (i) of § 80.3(b) (6) for such applicant or recipi
ent to take additional steps to make 1iu benefits fully ava .:|l le to racial .uul
nationality groups previously subject to discrimination. This action might take
the form, for example, of special arrangements for obtaining referrals or making
selections whiech will insure that groups previously subjected to discrimination
are adequately served.

(j) Even though an applicant or reciplent has never used discriminatory
policies, the services and benefits of the program or activity it administers may
not in fact be equally available to some racial or nationality groups. In such
cirenmstances, an applicant or recipient may properly give special consideration
to race, color, or national origin to make the benefits of its program more widely
available to such groups, not then being adequately served, For example, where
a university is not adequately serving members of a particular racial or nation-
ality group it may establigsh special recruitment policies to make its program
better known and more readily available to such group, and take other steps
to provide that group with more adequate service.

6. Paragraphs (b), (e), (d) of § 80.6 are amended to read:

§ 80.6 Compliance information.
L L ] ] * * L L ]

(b) Compliance reports. Each recipient shall keep such records and submit to
the responsible Department official or his designee timely, complete and aceurate
compliance reports at such times, and in such form and containing such infor-
mation, as the responsible Department official or his designee may determine to
be necessary to enable him to ascertain whether the receipient hias complied or
is complying with this part. For example, recipients should have available for
the Department racial and ethnic data showing the extent to which members of




140

minority groups are beneficiaries of and participants in federally-assisted pro-
grams. In the case of any program under which a primary recipient extends
Federal financinl assistance to any other recipient, such other recipient shall also
submit such compliance reports to the primary recipient as may be necessary to
enable the primary recipient to carry out its obligations under this part.

(c) Access to sources of information, Each recipient shall permit access by
the responsible Department official or his designee during normal business hours
to such of its books, records, accounts, and other sources of information, and
its facilities as may be pertinent to ascertain compliance with this part, Where
any information required of a recipient is in the exclusive possession of any
other agenecy, institution or person and this agency, institution or person shall
fail or refuse to furnish this information the recipient shall so certify in its re-
port and shall set forth what efforts it has made to obtain the information.
Asserted considerations of privacy or confidentiality may not operate fo bar the
Department from evaluating or seeking to enforce compliance with this Part.
Information of a confidential nature obtained in connection with compliance
evaluation or enforcement shall not be disclosed except where necessary in
formal enforcement proceedings or where otherwise required by law.

(d) Information to beneficiarics and participants. Each recipient shall make
available to participants, beneficiaries, and other interested persons such infor-
mation regarding the provisions of this regulation and its applicability to the pro-
gram for which the recipient receives Federal financial assistance, and make such
information available to them in such manner, as the responsible Department
officials finds necessary to apprise such persons of the protections against dis-
erimination assured them by the Act and this regulation.

£ 80.7 [Amended]
7. Paragraph (b) of §80.7 is amended by deleting the phrase “00 days" and
substituting “180 days”.
8. Paragraph (a) of § 80,9 is amended fo read :

§ 80.9 Hearings

(a) Opportunity for hearing. Whenever an opportunity for a hearing is required
by § 80.8(¢), reasonable notice shall be given by registered or certified mail, re-
turn receipt requested, to the affected applicant or recipient, This notice shall
advise the applicant or recipient of the action proposed to be taken, the specific
provision under which the proposed action against it is to be taken, and the mat-
ters of fact or law asserted as the basis for this action, and either (1) fix a date
not less than 20 days after the date of such notice within which the applicant or
recipient may request of the responsible Department official that the matter be
scheduled for hearing or (2) advise the applicant or recipient that the matter
in question has been set down for hearing at a stated place and time. The time
and place so fixed shall be reasonable and shall be subject to change for cause,
The complainant, if any, shall be advised of the time and place of the hearing. An
applicant or recipient may waive a hearing and submit written information and
argument for the record. The failure of an applicant or recipient to request a
hearing for which a date has been set shall be deemed to be a waiver of the right
to a hearing under section G02 of the Act and §80.8(¢) of this regulation and
consent to the making of a decision on the basis of such information as may be
filed as the record.

- * L » - L L ]

9. Paragraphs (e) and (f) of § 80.10 are amended to read as set forth below,
and paragraph (g) (4) is deleted.

§ 80.10 Decisions and notices.
- L] - . - L L]

(e) Review in certain cases by the Secretary. If the Secretary has not person-
ally made the final decision referred to in paragraphs (a), (b), or (¢) of this
section, a recipient or applicant or the counsel for the Department may request
the Secretary to review a decision of the Reviewing Authority in accordance with
rules of procedure issued by the responsible Department official. Such review
is not a matter of right and shall be granted only where the Secretary determines
there are special and important reasons therefor. The Secretary may grant or
deny such request, in whole or in part. He may also review such a decision npon
his own motion in accordance with rules of procedure issued by the responsible
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Department official. In the absence of a review under this paragraph, a final de-
cision referred to in paragraphs (a), (b), (¢) of this section shall become the
final decision of the Department when the Secretary transmits it as such to
Congressional committees with the report required under section 602 of the Act.
Failure of an applicant or recipient to fille an exception with the Reviewing An-
thority or to request review under this paragraph shall not be deemed a failure
to exhaust administrative remedies for the purpose of obtaining judicial review.

(f) Content of orders. The final decision may provide for suspension or termi-
nation of, or refusal to grant or continue Federal financial assistance, in whole
or in part, to which this regulation applies, and may contain such terms, condi-
tions, and other provisions as are consistent with and will effectuate the purposes
of the Act and this regulation, including provisions designed to assure that no
Federal financial assistance to which this regulation applies will thereafter be
extended under such law or laws to the applicant or recipient determined by such
decision to be in default in its performance of an assurance given by it pursuant
to this regulation, or to have otherwise failed to comply with this regulation un-
less and until it corrects its noncompliance and satisfies the responsible Depart-
ment official that it will fully comply with this regulation,

L L] L L L £ -

10. Paragraph (a) of §80.12 is amended, and a new concluding sentence is

added to paragraph (c), so that the amended paragraph reads as set forth below.

§ 80.12 Effect onother regulations, forms and instructions.

(a) Effect on other regulations. All regulations, orders, or like directions
heretofore issued by any officer of the Department which impose requirements
designed to prohibit any diserimination against individuals on the ground of
race, color, or national origin under any program to which this regulation
applies, and which authorize the suspension or termination of or refusal to grant
or to continne Federal financial assistance to any applicant for or recipient of
assistance for failure to comply with such requirements, are hereby superseded
to the extent that such diserimination is prohibited by this regulation, except
that nothing in this regulation shall be deemed to relieve any person of any
obligation assumed or imposed under any such superseded regulation, order,
instruection, or like direction prior to the effective date of this regulation.
Nothing in thig regulation, however, hall be deemed to supersede any of the
following (including future amendments thereof) : (1) The “Standards for a
Merit System of Personnel Administration,” issued jointly by the Secretaries
of Defense, of Health, Education and Welfare, and of Labor, 45 CFR Part 70:
(2) Executive Order 11063 and regulations issued thereunder, or any other
regulations or instructions, insofar as such Order, regulations, or instructions
prohibit diserimination on the ground of race, eolor, or national origin in any
program or situation to which this regulation is inapplicable, or prohibit dis-
crimination on any other ground; or (3) requirements for Emergencey School
Assistance as published in 85 FR 13442 and codified as 45 CFR Part 181.

L ] L] L * L L] L]

(e) Supervision and eoordination. The responsible Department officinl may
from time to time assign to officials of the Department, or to officials of other
departments or agencies of the Government with the consent of such depart-
ments or agencies, respongibilities in eonnection with the effectuation of the
purposes of Title VI of the Act and this regulation (other than responsibility
for review as provided in §80.10(e)), including the achievements of effective
coordination and maximum wniformity within the Department and within the
Gxecutive Branch of the Government in the applieation of Title VI and this
regulation to similar programs and in similar situations. Any action taken,
determination made, or requirement imposed by an official of another Depart-
ment or Agency acting pursuant to an assignment of responsibility under this
subsection shall have the same effect as though such action had been taken hy
the responsible official of this Department.

11. The following citations are added immediately after each of the listed see-
tions of 45 CFR Part 80 as indicated below :

“§ 80.1: (Seec. 601, Civil Rights Act of 1964 ; 78 Stat. 252 41 11.8.C. 20004d).

7
“§ 80.2: (Bec, 602, 604, Civil Rights Act of 1964; 78 Stat. 252, 253; 42 U.S.C.
2000d-1, 20004-3).

27401—74——1@
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42 U.8.C.

“§ 80,3 : See, 601, 602, 604, Civil Rights Act of 1964 ;
2000d, 20004-1, 2000d4-3).

“g S04 (See. G01. 602, Civil Rights Act of 1964; 78 Stat, 2562; 42 U.8.C. 20004,
2000d-1, See, 182 ; R0 Stat. 1209 ; 42 U.S.C, 2000d-5) .

601, 602 Civil Rights Act of 1964; T8 Stat. 252, 42 U.8.C. 20004,

48 R0.5: (Sec,
2006k1-1).
“£ RO.G: (See. 601, 602, Civil Rights Act of 1964; T8 Stat. 252; 42 U.8.C. 20004,

2000011 ).
“§ 80.7: (See. 001, 602, Civil Rights Act of 1964; T8 Stat, &
2000611 ).
“§ RO8: (See, G01, 602, Clvil R
200041, See, 182, 80 Stat. 1209
“8 809 (Sec 602, Civil Rights Act of 1964; T8 Stat, 2
§ 80.10: (Hec, 602, Civil Rights Act of 1964 ; T8 Stat,
£ 8011 : (See. 603, Civil Rights Act of 1964; T8 Stat
§ 80,12 (Sec. 602, Civil Rights Act of 1964 ; T8 Stat. L 200004-1).
“8 R013: (See. 602, Civil Rights Act of 1964 ; T8 Stat. 252; 42 U.5.C, 2000d-1).”

42 U.S.C, 20004,

ights Aet of 1964 : T8 Stat. 252; 42 U.8.C. 20004,
U.8.0. 2000d-9) .

L 2000d-1).
2 U.S.C. 20004-1)

1.8.C. 2000d-2).

Effective date, This amendment shall become effective August 6, 1973.
Dated : August 8, 1972,

[8EAL]
Ervior L. RICHARDSON,
Seerctary of Health, Education, and Welfare,

YAPPENDIX A
“FEDERAL FINANCIAL ASBISTANCE To WHICH THESE REGULATIONS APPLY
“Part 1. Assistance other than for State-Administered Continting Programs

*1. Loans for acqnisition of equipment for academic subjects, and for minor
remodeling (20 U,8.0C, 445).

“2, Construction of facilities for institutions of higher eduecation (20 U.S.C.
TO1-T58).

3. School Construction in federally-affected and in major disaster areas (20
(47,
t. Construction of educational broadeast facilities (47 U.S.C. 390-3909).

“5. Loan service of captioned films and educational media ; research on, and
production and distribution of, educational media for the handicapped, and train-
ing of persons in the use of such media for the handicapped (20 U.8.C. 1452).

“6. Demonstration residential vocational education schools (20 U.S.C. 1321).
7. Research and related activities in education of handicapped children (20

1441),

Edueational research, dissemination and demonstration projects; research

Research in teaching modern foreign languages (20 U.8.C. 512).

“10. Training projects for manpower development and training (42 U.8.C.
2601, 2602, 2610a-2601¢).

“11. Research and training projects in Voecational Eduecation (20 U.S.C. 1251
(a), 1282-1284).

“12, Allowances to institutions training NDEA graduate fellows (20 U.8.0C.
161165 .

. Grants for training in librarianship (20 U.8.C. 1031-1033).
L Grants for training personnel for the education of handicapped children
(20 U.S.C. 1431).

“15. Allowances for institutions training teachers and related eduecational per-
sonnel in elementary and secondary education, or post-secondary vocational ed-
ucation (20 U.S.C. 1111-1118).

“16. Recruitment, enrollment, training and assignment of Teacher Corps per-
sonnel (20 U.S.C. 1101-1107a).

‘17, Operation and maintenance of schools in Federally-affected and in major
disaster areas (20 U.S.C. 236-241; 2411 ; 242-244). '

irants or contracts for the operation of training institutes for elementary
or secondary school personnel to deal with special educational problems ocea-
sioned by desegregation (42 U.S.C. 2000¢-3).

¥

s
“q
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“19. Grants for in-service training of teachers and other s lmu s personnel and
employment of specialists in desegregation problems (42 U.S.C. 2000¢—%).

*20. Higher mlnr tion students loan program (Title I1, .\.-ttinnn! Defense Edun-

cation Act, 20 U. . 421-429).

' ¥ [.sIn- .|Im:| |] n| portunity grants and assistance for State and private pro-
grams of low-interest insured loans and State loans to students 111 ;::~r1 utions of
in::hm education (Title IV, Higher Eduecation Aect of 1965, 20 U. . 1061-1087).

2. Grants and contracts for the lnrniml of Talent Seurch, t ;I\\ rd Bound,
and Special Services Programs (20 U.S.C, 1065).

3. Land-grant college aid (7 l'.:*i.i‘_ 301-308: 321-326; 328-331).

“21. Language and area centers (‘Title VI, National Defense Education Act, 20
U.8.C. 511).

1 Ameriean Printing House for the Blind (20 U.8.C. 101-105).

“o¢. Future Parmers of America (36 U,S.C, 2711-891) and similar programs,

7. Beienee elubs (P.L. 558 0 U.8.C. 2, note).

#a8 Howard University (20 U.S.C. 121-120),

w20 (Gallaudet College (31 D.C. Code, Cli. 10).

20, Establishment and operation of a model secondary school for the deaf
» Gallaudet College (31 D.C. Code 1051-1053; 80 Stat. 1027-10258).

. Faculty development programs, workshops and institutes (20 U.S.C. 1131-

9. National Technical Institute for the Deaf (20 U.S.C. 651-655).

“a2 Institutes and other programs for training educational personnel (Parts
D. B & F, Title V, Higher Edueation Act of 1965) (20 U.S.C. 1119-1118¢—4).

ii:':mT.-' and contracts for research and demonstration projects in librarian-
ship (20 U.S.C. 1034).
“35. '\u|'l|~mnn of college library resources (20 U.S.C. 1021-1028).
its for strengthening developing institutions of higher edueation (20
51-1054) - National Fellowships for teaching at developing institutions
(20 U.5.C. iiif;.'n, and grants to retired professors to teach at developing institu-
tions (20 U8 1056).

“37. College \\ ork-Study Program (42 U.8.C. 2751-2757).

48, Finanecial assistance for acquisition r-[ higher education equipment, and
minor remodeling (20 U.S.C. 1121-1129).

“29. Grants for special e \'|u-|‘im:~11t::1 demonstration projects and teacher train-
]II"II:.irilllT education (20 U. . 1208).

m Grant programs for 'nh :m od and undergraduate international studies (20
U.8.0. 117151176 ; 22 U.8.C. 24562(D) ).

E 11 Experimental prnimm for developing State leadership or establishment
of special services (20 U.S.C . 865).

%49 Grants to and arrangements with State educational and other agencies
to meet special educational needs of migratory children of migratory agricultural
\\nll<|-l'lll S.C. 241e(e)).

“43. Grants by Iln- Commissioner of Education to loeal educational agencies
for suppleme ntary educational centers and services; guidance, counseling, and
testing (20 U.S.C. 841-844 ; 844D).

44, ]{i'-nnh e centers for improvement of education of handicapped tlnllilf n
(20 1.S.C. 1421) and centers and services for deaf-blind children (20 TU.
Il‘.".i:.

“45. Recruitment of personnel and dissemination of information on education
of handicapped (20 U.S.C. 1433).

“46. Grants for research and demonstrations relating to physieal education or
recreation for handicapped children (20 U.S.C. 1442) and training of physical
educators and recreation personnel (20 i‘,:i,l ', 1434).

“47. Dropout prevention projeets (20 U.S.C \HT,

“48. Billingual education programs (20 { 1.8.0. 880b-880b-6).

“40. Grants to agencies and organizations Inr Cuban refugees (22 U.S.C. 2601
(by(4)).

“=0. Grants and contracts for special programs for children with specific learn-
ing disabilities including research and related activities, training and operating
model centers (20 U,8.C. 1461).

“51. Curriculum development in vocational and technical education (20 U.8.C.
1391).

; Establishment, including construetion, and operation of a Xﬂtimn] Center
on Edueational Media and Materials for the Handicapped (20 U.8.C. 1453).
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“ra  Grants and contracts for the development and operation of experimental
preschool and early education programs for handicapped (20 U.S.C. 1423).

“54. Grants to public or private non-profit agencies to carry on the Follow
Through Program in kindergarten and elementary schools (42 U.S.C, 2800
(a)(2)).

“55. Grants for programs of cooperative education and grants and contracts
for training and research in cooperative education (20 U.8.C. 1087a-1087¢).

“56. Grants and contracts to encourage the sharing of college facilities and
resources (network for knowledge) (20 U.S.C, 1133-1133b).

“57. Grants, contracts, and fellowships to improve programs preparing per-
g#ons for public service and to attract students to publie service (20 U.8.C. 1134
1134h).

“58. Grants for the improvement of graduate programs (20 U.S.C, 1135-
1135¢).

“59. Contracts for expanding and improving law school elinical experience
programs (20 U.8.C. 1136-1136b).

“60. Exemplary programs and projects in vocational education (20 U.8.C.
1301-1305).

“61. Grants to reduce borrowing cost for construction of residential schools
and dormitories (20 U.8.C. 1323).

“62, Project grants and contracts for research and demonstration relating to
new or improved health facilities and services (sec. 304, PHS Act, 42 U.S.C.
242h).

“63. Grants for construction or modernization of emergency rooms of general
hospitals (Title VI, Part C, PHS Act, 42 U.S.C. 201j).

“(4, Institutional and special projects grants to schools of nursing (sections
805808, PHS Act, 42 U.8.C. 206d-296g).

“65. Grants for construction and initial staffing of facilities for prevention and
treatment of alcoholism (sec. 241-2, Community Mental Health Centers Act, 42
U.S.C 2688 £ and g).

“66. Grants for construection and initial staffing of specialized facilities for
the treatment of alcoholics requiring care in such facilities (sec. 243, Community
Mental Health Centers Act, 42 U.8.C. (2688h).

“67. Special project grants for training programs, evaluation of existing
treatment programs, and conduct of significant programs relating to treatment
of aleoholics (see. 246, Community Mental Health Centers Act. 42 U.8.C, 2688j-1.)

“68, Grants for construection and initial staff of treatment facilities for narcotic
addicts (sec. 251, Community Mental Health Centers Act, 42 17.8.0C. 2688m),

“69. Special project grants for training programs, evaluation of existing treat-
ment programs, and conduct of significant programs relating to treatment of nar-
coties addicts (see. 252, Community Mental Health Centers Aet, 42 U,8.0C. 2688n—
' Js

“70. Grants for consultation services for Community Mental Health Centers,
alcoholism prevention and treatment facilities for narcotie addiets, and facilities
for mental health of children (sec. 264, Community Mental Health Centers Aet,
42 1U.8.C. 2688r).

“71. Grants for construction and initial staff of faecilities for mental health of
children (sec. 271, Community Mental Health Centers Act, 42 11.8.C. 26881).

“72. Special project grants for training programs and evaluation of existing
treatment program relating to mental health of children (sec. 272, Community
Mental Health Centers Act, 42 U.8.0C. 2688x).

“73. Grants and loans for construction and modernization of medical facilities
in the Distriet of Columbia (P.L. 90457 ; 82 Stat. 631-3).

“74. Teaching facilities for nurse training (secs. 801-804, Public Health Serv-
ice Act, 42 U,8.C. 206-296c).

“75. Teaching facilities for allied health professions personnel (sec. 791, Pub-
lic Health Service Aect, 42 U.8.C. 295h).

“76. Mental retardation research facilities (Title VI, Part D, Public Health
Service Act, 42 U1.8.C. 295-395¢).

“T7. George Washington University Hospital construction (76 Stat. 83, P.L.
87460, May 31, 1962).

“78. Research projects, including conferences, communication activities and
primate or other center grants (secs. 301, 303, 304, and 308, Public Health Sery-
ice Act, 42 U.8.C. 241, 242a, 242b, and 242f).
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“79. General research support (sec., 301(d), Public Health Service Act, 42
U.8.C. 241).

“80, Mental health demonstrations and administrative studies (sec. 303(a) (2),
Public Health Service Aet, 42 U.S.C. 242a).

“81., Migratory workers health services (see, 310, Public Health Service Act,
42 U.8.0, 242h).

“82, Immunization programs (sec. 317, Public Health Service Act, 42, U.S.C.
247b).

“83, Health research training projects and fellowship grants (secs. 801, 433,
Public Health Service Act, 42 U.8.C. 289¢).

“84, Categorical (heart, cancer, ete.) grants for training, traineeships or fel-
lowships (secs. 303, 433, ete., Public Health Service Act, 42 U.S.C. 242a, 289¢,
ete.).

“85, Advanced professional nurse traineeships (sec. 821, Public Health Service
Act, 42 U.8.C. 207).

“86. Department projects under Appalachian Regional Development Act (40
U.8.C. App. A).

“87. Grants to institutions for traineeships for professional publie health per-
sonnel (see, 306, Public Health Service Act, 42 U.8.C. 2424d).

“S8, Grants for graduate or specialized training in public health (sec. 309,
Publiec Health Service Act, 42 U.S.C, 242¢).

“89. Health professions school student loan program (Title VII, Part C, Public
Health Service Act, 52 U.8.C, 204-204 (k) ).

“00. Grants for provision in schools of public health of training, consultation
and technical assistance in the field of public health and in the administration of
state or loeal public health programs (see, 309(e¢) ), Public Health Service Act,
42 U.8.C. 242(g) (e)).

“01. Projeet grants for training, studies, or demonstrations looking metropoli-
tan area, or other local area plans for health services (sec. 314(c), Public Serv-
ice Act, 42 11.8.C. 246(c) ).

“92. Project grants for training, studies, or demonstrations looking toward
the development of improved comprehensive health planning (sec 314(c), Publie
Henalth Service Act, 42 U.S8.C. 246(c) ).

“93. Project grants for health services development (sec. 314(e), Public Health
Service Act, 42 U.B.C. 246(e) ).

“04. Institutional and special grants to health professions schools (Title
VII, Part E, Public Health Service Act, 42 U.8.C. 2057-2051—4).

“85. Improvement grants to centers for allied health professions (sec. 792,
Public Health Service Aect, 42 U.8.C, 205h~1).

“06. Scholarship grants to health professions schools (Title VII, Part ¥, Pub-
lic Health Service Aet, 42 U.8.C. 295h-1).

“O7. Scholarship grants to schools of nursing (Title VIII, Part D, Public
Health Service Act, 42 U.8.C, 208¢-298¢-6).

“O8, Traineeships for advanced training of allied health professions personnel
(see. 793, Public Health Service Act, 42 U.8.C. 205h-2).

“09. Contracts to encourage full utilization of nursing educational talent (sec.
S68, Public Health Service Act, 42 U.8.C. 298¢-7).

“100. Grants to community mental health centers for the compensation of pro-
fessional and technical personnel for the initial operation of new centers or of
new services in centers (Community Mental Health Centers Aet, Part B, 42
11.8.C. 2688-2688d ).

“101. Grants for the planning, construction, equipment and operation of multi-
county demonstration health projects in the Appalachian region (sec. 202 of
Appalachian Regional Development Act, P.L. 894, as amended, P.L. $0-103
40 TLR.C., App. 202).

“102. Edneation, research, training, and demonstrations in the fields of heart
disease, eancer, stroke and related disenses (secs. 900-110, Publiec Health Service
Act, 42 U.8.C, 209a-]).

“103. Assistance to medical libraries (sees, 300-399, Public Health Service Act,
42 1.5.C. 280h-280h-9).

“104, Nursing student loans (sees. 822-828 Public Health Service Aet, 42
U.8.C. 207a-g).

“105. Hawaii leprosy payments (sec. 331, Public Health Service Act, 42 U.S.C.
255).
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“1068. Heart disease laboratories and related facilities for patient eare (sec.
412(d), Public Health Service Act, 42 U.R.C, 287a(d) ).

“107. Grants for construction of hospitals serving Indians (P.L. 85-151, 42
U.8.C. 2005).

“108. Indian Sanitation Facilities (P.1. 86-121, 42 U.5.C, 2004a).

“109. Research projects relating to maternal and child health services and
crippled children's services (42 U.S.C, 712).

%110, Maternal and child health special project grants to State agencies and
institutions of higher learning (42 U.B.C, 703(2) ).

“111. Maternity and infant care and family planning services; special project
grants to loeal health agencies and other organizations (42 U.S.C. 708),

“112. Special project grants to State agencies and institutions of higher learn-
ing for crippled children’s services (42 ULS.C. T04(2) ).

“113. Special project grants for health of school and preschool children (42
1.8.C. 709) and for dental health of children (42 U.8S.C. 710),

“114. Grants to institutions of higher learning for training personnel for
health care and related services for mothers and children (42 U.S.C, 711).

“115. Grants and contracts for the conduct of research, experiments, or demon-
strations relating to the development, utilization, guality, organization, and
finaneing of services, facilities, and resources of hospitals, long-term care facili-
ties, or other medieal facilities (see. 304, Pullic Health Service Aet, as amended
by P.L. 90-174, 42 U.S.C. 242h).

“116. Health research facilities (Title VII, Part A, Public Health Service Act,
42 11.8.0. 292-202§).

“117. Teaching facilities for health professions personnel (Title VII, Part B,
Public Health Service Aect, 42 U.8,C, 203-203h).

“118. Project grants and contracts for research, development, training, and
studies in the field of electronie product radiation (seec, 356, Public Health Seryice
Act, 42 U.S.C. 2634).

“119. Project zrants and contraets for research, studies, demonstrations, train-
ing, and education relating to coal mine health (sec. 501, Federal Coal Mine
Health and Safety Act of 1969, Publiec Law 91-173).

“120, Surplus real and related personal property disposal (40 U.S,C, 484(k) ).

“121. Supplementary medical insurance benefits for the aged (Title XXIII,

Part B, Social Security Act, 42 U.8.C. 1395j-1395w).
122, Issuance of rent-free permits for vending stands, eredit unions employee
as=sociations, ete, (20 U.8.C. 107-1071; 45 C.F.IL. Part 20; sec. 25, 12 U.8.C. 1770).
#1238, Grants for special voeational rehabilitation projects (29 U.R.C, 34(a)
Cry).

124, Experimental, pilot or demonstration projects to promote the objectives of
Tifle I, X, X1V, XVI, or XIX or Part A of Title IV of the Social Security Act
(42 11.5.C. 1315).

“125. Social Security and welfare cooperative research or demonstration proj-
ects (42 U.8.C. 1310).

“126. Child welfare research, training, or demonstration projects (42 U.B.C.
626).

“127. Training projects (Title VI, Older Americans Act, 42 U.8.C, 3041-3042).

“128. Grants for expansion of voeational rehabilitation services (29 T.8.C.
Hia)(2)(A)).

“129, Grants for construction of rehabilitation facilities (20 U.S.C. 41a(a)-
{e)) and for initial staffing of rehabilitation facilities (29 U.S.C. 41a(f) ).

“130. Project development grants for rehabilitation facilities (29 U.S.C. 41a(g)
(2)).

“181. Rehabilitation Facility improvement grants (20 U.8.C. 41b(b)).

‘122, Agreement for the establishment and operation of a national center for
deaf-biind youths and adults (29 U.8.C. 42a).

*133. Project grants for services for migratory agriculture workers (29 U.S.C.
42h).

“134. Grants for initial staffing of community mental retardation facilities (42
U.S.C. 2678-20784).

“135. Grants for training welfare personnel and for expansion and development
of undergradoate and graduate social work programs (42 U.8.C. 906, 908).

“186. Research and development projects concerning older Americans (42 U.S.C
3031-3032).
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“137. Grants to States for training of nursing home administrators (42 U.8.C.
1396z (e) ).

*135, Contracts or jointly financed cooperative arrangements with industry (29
C.34(a)(2)(B)).

I'roject grants for new careers in rehabilitation (29 U.S.C. 34(a)(2)

“140. Children of low-income families (20 U.S.C. 241a-241m).
“141. Grants for training (290 U.8.C.37(a)(2)).
“142, Grants for projects for training services (29 U.S.C.41b(a) ).
L G, 3811).
Grants for project planning in juvenile delinquency (42 U.8.C, 8812),
Grants for juvenile delinquency rehabilitative services projects (42 U.8.C,
M2).
6. Grants for juvenile delinguency preventive service projects (42 T.8.C.
3561,
“147. Grants for training projects in juvenile delinquency fields (42 U.S.C.
3861),
“148. Grants for development of improved techniques and practices in juvenile
delinquency services (42 U.8.0C. 3871).
“149. Grants for technical assistance in juvenile delinquency services (42 U.8.C.
3872).
“150. Grants for State technical assistance to local units in juvenile delinquency
services (42 U . 3873).
“151. Grants for public service centers projects (42 17.8.C. ¢
y Grants to public or private non-profit agencies to carry on the Project
Headstart Program (42 T.8.C. 2800 (a) (1) ).
*153. Project grants for new careers for the handicapped (29 U.S.C. 84(a) (2)
(D)),
“154. Construetion, demonstration, and training grants for university-affiliated
facilities for persons with developmental disabilities (42 U.8.C. 2061-2666),

“Part 2. Continuing Assistance to State Administered Programs

“1. Grants to States for public library services and construction, interlibrary
cooperation and specialized State library services for certain State institutions

and the physically handieapped (20 U.S.C. 351-3535),

“2. Grants to States for strengthening instruction in academic subjects (20
U.8.C. 441-444),

*3. Grants to States for vocational education (20 U.S.C. 1241-1264).

“4. Arrangements with State education agencies for training under the Man-
power Development and Training Act (42 U.8.C. 2601-2602,

“h. Grants to States to assist in the elementary and secondary education of
children of low-income families (20 U.8.0. 241a-241m).

“6. Grants to States to provide for school library resources, textbooks and
other instructional materials for pupils and teachers in elementary and second-
ary schools (20 U.8.C, 821-827).

“7. Grants to States to strengthen State departments of education (20 U.S.C.
S61-870).

"8, Grants to States for community service programs (20 U.8.C. 1001-1011).

9. Grants to States for adult basic education and related research, teacher
training and special projects (20 U.S.C. 1201-1211).

“10. Grants to State educational agencies for supplementary educational cen-
ters and services, and gnidance, counseling and testing (20 U.S.C. 841-847).

“11. Grants to States for resetirch and training in voeational education (20
U.8.C. 1281(b) ).

“12. Grants to States for exemplary programs and projects in voeational
cation (20 U.8.C. 1301-1305).

“13. Grants to States for residential voeational edueation schools (20 T.S.
1321}).

“14. Grants to States for consumer and homemaking education (20 U.8
1341).

*15. Grants to States for cooperative vocational edueation program (20 1.
1351~

“16, 8 to States for voeational work-study programs (20 U.S.(. 1371-
1374).

edu-
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“17. Grants to States to attract and qualify teachers to meet critical teaching
shortages (20 U.S.C. 1108-1110¢).

“18, Grants to States for education of handicapped children (20 U.8.C. 1411-
1414).

“19. Grants for administration of State plans and for comprehensive planning
to determine construction needs of institutions of higher education (20 U.S8.C.
715(h)).

“20), Grants to States for comprehensive health planning (sec. 314(a), Public
Health Service Act, 42 U.8.C, 246(a) ).

“21. Grants to States for establishing and maintaining adequate public health
services (sec, 314(d), Public Health Service Aet, 42 T.8.8. 2406(d) ).

“22. Grants, loans, and loan guarantees with interest subsidies for hospital
and medieal facilities (Title VI, Public Health Service Act, 42 U,8.C. 291 et seq.).

“23. Grants to States for community mental health centers construction (Com-
munity Mental Health Centers Act, Part A, 42 U.8.C, 2081-2687).

“24, Cost of rehabilitation services (Title IT, Social Security Act sec. 222(d) ;

1.8.C. 422(d)).
Surplus personal property disposal donations for health and educational
ses through State agencies (40 U.S.C. 484(§) ).

“26. Grants for State and community programs on aging (Title III, Older
Americans Act, 42 U.8.C. 3021-3025).

“27, Grants to States for planning, provision of services, and construction and
operation of facilities for persons with developmental disabilities (42 U.S.C.
2670-2677c)

“28 Grants to States for voeational rehabilitation services (20 T.8.C, 32);
for innovation of voeational rehabilitation services (29 U.8.C, 33) ; and for re-
habilitation faecilities planning (29 U.8.C. 41a(g) (1) ).

420, Designation of State licensing agency for blind operators of vending
stands (20 U.8.C. 107-1071).

“30. Grants to States for old-age assistance (42 U.8.C. 301 et seq.) ; aid to
families with dependent children (42 U.8.C. 601 et seq.) ; child-welfare services
(42 U.8.C. G20 et seq.) ; aid to the blind (42 U.B.C. 1201 et seq.) ; aid to the
permanently and totally disabled (42 U.8.0. 1351 et seq.) ; aid to the aged, blind,
or disabled (42 U.8.C. 1381 et seq.) ; medical assistance (42 U.8.C. 1396 et seq.).

“31. Grants to States for maternal and child health and crippled children’s
services (42 17.8.C. 701-707) ; for special projects for maternal and infant care
(42 U.8.C. 708).

“32, Grants to States for juvenile delinquency preventive and rehabilitative
services (42 U.S.C. 3841).

“[FR Doe. 73-13285 Filed 3-7-73:8:45 am]”

Mr. Hormes, Nevertheless, where facilities have racially dispropor-
tionate utilization certain nresumptions may arise justifying closer
examination as to whether the cause is within the control of the recipi-
ent or is due to the attitudes or preferences of the beneficiaries. Such an
investigation might include an onsite visit to the facility and to other
facilities in the area. diseussions with staff and patients, and visits to
persons in the minority community.

Finally, Mr. Chairman, T would like to comment briefly on the ob-
iectives we have charted for the Health and Social Services Division in
OCR.

Previous testimony has raised questions as to our commitment to
enforce title VI and the policies established to implement that com-
mitment.

In the first place, let me assure the subcommittee that this office is
dedicated to enforce the law firmly and with every available resource.

Admittedly, the record is not perfect. We have no doubt made our
share of mistakes—and we certainly don’t profess to have all the
answers.
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During the course of the hearings, a number of suggestions have
been made to improve the title VI compliance program, and we will
study them carefully.

In this connection. T might mention, Mr. Chairman, we have re-
cently established a Health and Social Services Task Force and that
task forece will be working on revision of title VI guidelines in that
program area,

By the same token, I believe that our present course is basieally
sound. While some persons may disagree with the emphasis placed
upon the State agency reviews during the past several years this ap-
proach was essential to make State agencies aware of their title VI
responsibilities and eapable of undertaking a reliable and realistic
compliance role to supplement OCR’s efforts. Such a role will, in turn,
make possible more extensive and fruitful field investizations of our
own in the immediate future. Moreover, the reviews have helped to set
the stage for a new phase of compliance activity by alerting OCR to
the kinds of civil rights-related problems that prevail on a national
seale.

By the end of the calendar year the State agency review process will
draw to a close, except for a reporting and monitoring funetion that
ench OCR regional office will administer. During this transition phase,
OCR will continue to shift the focus of attention to the conduet of
indepth field investigations.

The program areas targeted for review in the coming months were
considered on the basis of general criteria such as the potential impact
of each proposed investigative project on beneficiaries or clients: the
extent to which the reviews are likely to lead to the development of new
or refined strategies and compliance standards applicable nationwide
to similar federally assisted programs; and OCR's assessment of where
major title VI problems are likely to exist, based on our experience to
date in reviewing individual facilities and State ageney operations. As
indicated earlier, the referral practices affecting nursing homes will
be examined in a number of locations. In addition, OCR intends to
apply to new locations the investigative techniques already developed
to 1dentify discrimination against national origin group clients in the
delivery of social services. '

We also believe that as a matter of priority, indepth field reviews
should be undertaken to investigate the existence of diserimination in
such areas as vocational rehabilitation, mental health programs, the
delivery of health services to American Indians, and comprehensive
health planning. A proposed children’s services review will analyze
the delivery of a cross-section of services available in local communi-
ties in five program areas, including welfare social serviees. mental
health, mental retardation, juvenile delinquency, and maternal and
child health programs. The review will determine whether the sery-
ices eurrently available in local communities are being utilized by
minority children at the same rate as nonminority children, and
whether the services which are provided meet the needs of minority
children as well as nonminority children, including those whose pri-
mary language is one other than English. The review will aso deter-
mine whether the interrelationship of all of the programs available in
a local community provides a service network which meets the needs
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of children, regardless of age, handicap, and cultural and linguistic
background.

Some of the special investigative activity undertaken recently and
during the past 2 years is of particular interest because it has brought
to the fore a number of serious problem areas that merit further in-
quiry and policy clarification.

Recently the Office for Civil Rights submitted to the Connecticut
Department of Welfare findings indicating that local welfare offices,
due to various practices, were not administering welfare benefits and
social services in such a manner as to assure equal opportunity to
Spanish-speaking elients or potential clients,

Briefly, the letter of findings pointed out that:

(1) Spanish-surnamed persons are being discriminated against in
the delivery of public assistance benefits and social services because
of their national origin. Because of the language and culture of most
of these persons, their limited knowledge of the English language,
and the failure of the State welfare department to adequately take
account of these characteristics, such persons frequently receive in-
ferior treatment and services. The failure of the department to employ
suflicient bilingual staff to ensure equal treatment of current Spanish-
speaking clients is compounded by the consistent failure of the district
offices to make maximum use of current bilingual staff in order to
reduce the number of unserved Spanish-speaking clients.

(2) The current practice by district offices of providing an equal
amount of professional social service staff time per case in all distriet
offices regardless of the number of persons per case and the number of
service needs per person, results in a substantial reduction in the aver-
age time spent per client problem for minority as compared to non-
minority social service clients.

The investigation of this case, undertaken to refine and update evi-
dence gathered with respect to previous findings of a similar nature,
closely paralleled an earlier case involving the Sonoma, Calif., County
Department of Social Services. With your permission, Mr. Chairman,
I would like to include in the hearing record copies of both reports at
the conclusion of my remarks.

Mr. Epwarns. They will be received without objection.

| The reports referred to follow :|

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
OFFICE FOR CIVIL RIGHTS,
San Francisco, Calif., June 16, 1972.
Mr. Paur, M. ALLEN,
Director, Sonoma County Department of Social Service,
Nanta Rosa, Calif.

Dear Me. ArLes : Let me express my appreciation for the courtesy and coopera-
tion extended by the Department's personnel during our on-site review of the
Department’s operation and during subsequent discussions relating to the release
of computer stored data,

As you are aware, the purpose of our reviews was to assess the eurrent compli-
ance of the Sonoma County Department of Social Rervice with Title VI of the
Civil Rights Act of 1964, This letter sets forth a summary of our findings and
conclusions,

Title VI and the departmental Regnlation, 45 CFR Part 80 (a copy of which
has been provided to you), prohibits diserimination on the grounds of race,
color or national origin by recipients of federal financial a
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The Regulation provides that mo person shall, on account of race, color or
national origin, be excluded from participation in, be denied the benefits of, or
be subjected to the provision of services in a diseriminatory manner in the op-
eration of any federally-assisted program. More specifically, the Regulation pro-
hibits the operation of any such program in a manner which has “the effect of
subjecting individuals to discrimination because of their race, color or {;:lliutm!
origin or [has] the effect of defeating or substantially impairing accomplishment
of the objectives of the program as respect[s] individuals of a particular race,
caolor or national origin.”

This Office has reviewed a substantial amount of data related to the current
operations of your Department. During our on-site visits to the county during
Augnst and September, 1971, members of the review team interviewed several
members of the Department’s staff as well as clients of the Department and other
interested members of the community.

In addition, the Office has reviewed data files of the Department stored with
Alpha Beta Associates, gquestionnaires completed by nearly all of the Depart-
ment's current staff, and preliminary Fourth Count Census Data relating to the
language characteristics of the Spanish-surnamed population of the county and
the racial and ethnie characteristics of the poverty population of the county
on 4 conntywide basis (rather than by census tract).

On the basis of this information, we have concluded that the Sonoma County
Social Services Department is in probable noncompliance with Title VI of the
Civil Rights Aet in that Spanish-surnamed potential and enrolled clients are
frequently excluded from receiving public assistance benefits or receive inferior
treatment and services not because of a lack of eligibility or legal entitlement
to benefits, but solely because of their Spanish language and culture, their limited
knowledge of the English language, and the County Department’s failure to take
aceount of these characteristics,

With regard to the exclusion of Spanish-surnamed potential clients from
receiving public assistance benefits, preliminary Fourth Count Census data re-
venls that based on the efficiency of the Department in enrolling non-Spanish
surnamed potential clients, at least 800-950 Spanish-surnamed clients have been
excluded. While Spanish-surnamed persons and families constitute 119 of the
county’s population below “75¢, Poverty Level”,' 11-129 of the county’s popula-
tion below “Poverty Level,” and 12-13% of the county’'s population below “125%
Poverty Level,” Spanish-surnamed eases constituted only 5% (an estimated B08)
of the public assistance caseload (12,342) and 6% (129) of the Social Service
caseload (2024) as of January 31, 1972,

Using the efficiency of the Department in enrolling non-Spanish surnamed
public assistance clients below “Poverty Level” as a base, approximately 41%
of the Spanish-surnamed public assistance clients which this efficiency level
wonld indiecate should be enrolled are, in fact, enrolled. With regard to the pop-
ulation below “125% of Poverty Level,” this percentage drops to approximately
399%. From our analysis of the data collected, we have concluded that the present
operation of the Department has the effect of substantially impairing the accom-
plishment of the objectives of the program with respect to Spanish-surnamed
individuals.

The barriers presented to Spanish-speaking applicants for welfare benefits
are highlighted by the poor utilization of Spanish-speaking employees. During
an on-site visit to the Department, a total of T employees were identified as
Spanish-speaking. Of the 7 employees so identified, 3 were assigned in some
capacity to the eligibility caseload, and 4 were assigned to the social service case-
load. Of the 3 persons assigned to the eligibility caseload, one served as an
eligibility supervisor, one as an intake worker, and one as a case aide, Of the
4 persons assigned to the social service caseload, one served as a social service
supervisor, one as a social service ecaseworker, one as a foster home licensing
worker, and one as a case aide. Questionnaires were eompleted by each of these
persons and the data was incorporated in the estimate of current client service
capability,

We have heen informally notified that 4 more Spanish-speaking persons have
been employed, that one of those previously identified—a social service case

1 Ttems In quotations are classifications used in preliminary 1970 Fourth Count Census
data tables,
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aide—has left the Department, and that one—an eligibility supervisor—appears
to have heen assigned to other duties. Of the 4 newly hired Spanish-speaking
employees, only 3 are professionals and only one has been assigned to the eligibil-
ity caseload. Thus, a total of 3 Spanish-speaking employees (two professionals
and one aide) are eurrently assigned to the eligibility caseload. According to
data supplied fo us on January 31, 1972, the Spanish-speaking publie assistance
caseload was distributed among a total of 87 eligibility workers. Data revealed
that the highest ecaseload of any worker in terms of the number of Spanish-
speaking cases was 13 (59 of the total caseload for that worker) and that in only
one instance did a Spanish-speaking caseload for any worker exceed 209, of the
caselond—the exception being 85.7% (or 10 cases) of a total caseload of 28.
It appears, therefore, that little effort has been made to allocate currently avail-
able Spunish-speaking staff so as to reduce a8 much as possible the number of
Spanish-speaking publie assistance cases unserved by bilingual staff. To the
extent that Spanish-speaking personnel are not as ed to each identitiable unit
within the Department, Le., telephone, reception, eligibility intake, roing eligi-
bility, and each of the eategorical Social Service units, there is a denial of serv-
ices to Spanish-speaking persons,

Our review also indieates that the eurrent underenrollment of Spanish-sur-
named clients is directly attributable to the failure of the County Department
to utilize culturally and linguistically competent client contact stafl to serve po-
tential Spanish-speaking clients. Caseload data supplied by the Department indi-
cate that as of January 31, 1972, approximately 759, of all Spanish-surnamed
eligibility cases (and approximately 709 of currently served persons) are Span-
ish-speaking and approximately 659 of all Spanish-surnamed social service cases
(approximately 679% of all currently served persons) were Spanish-speaking.
Similarly, preliminary Fourth Count Census Data for the county shows that
approximately 649 of all Spanish-surnamed persons in the county speak Spanish,
not English, as the language of regular communieation, The close correlation
between census figures and the figures derived from computer printout data and
questionnaires as to your eligibility caseload, eited above, leads to the conclusion
that the term “Spanish-speaking” as used in this letter to refer actual or poten-
tial welfare clients means that such individuals use Spanish as their primary
language of communieation.

Computer printguts from Alpha Beta Associates and fquestionnaires from case
workers reveal that of the 311 Spanish-speaking eligibility cases recorded as of
January 31, 1972

(a) approximately 292 or 939 of Spanish-speaking publie assistance cases
were not served by a bilingual eligibility worker ;

(b) approximately 239 or 769 were not served b
or Department-provided translator : and

(e) approximately 216 or 696, were completely unserved either by a bilingual
eligibility worker, agency-provided translator, or bilingual friend or acquaint-
ance, Based on the estimated caseload of 608, the number of Spanish-surnamed
eligibility cases would be approximately 438, The percentages in paragraphs a, b
and e above, accordingly, would thereby increase to approximately 969, 83%,
and T8 respectively,

The failure to provide linguistically competent staff appears to be complete
with regard to initial client contact. According to records of the Department
supplied to our Office and questionnaries completed by Department staff, as of
Jannary 1, 1972, the Department employed no Spanish-speaking telephone opera-
tors or receptionists. Interviews with clients and caseworkers indicate that the
absence of bilingual telephone operators has resulted in significantly greater

¥ a bilingunal eligibility worker

burdens on Spanish-speaking potential clients as compared to other potential
clients in terms of greater time delays, more required visits to the Department's
office and, as a result, the additional burdens of child eare, transportation time
and expenses, and the like. Moreover, this breakdown of communieation regard-
ing general eligibility for benefits and enrollment procedures has led to a failure
by Spanish-speaking clients to enroll for benefits to which they are entitled by
law,

From interviews with caseworkers and clients, our Office has also determined
that the non-existence of bilingnal reception services resnlis in Spanish-speaking
potential clients receiving markedly different treatment than ot her potential
clients. For instance, Spanish-speaking clients are often told to come back at
another time, which imposes additional burdens of child care, transportation,
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and the like, Spanish-speaking clients are also told to come back with a child
or neighbor who can translate, thereby deterring them from returning because
of an understandable reluctance or refusal to have to disclose to children, neigh-
bors and acquaintances private information which the Welfare Department, by
its own criteria, rightfully regards as highly personal and confidential. Spanish-
speaking clients are also asked to wait long periods of time in order for a trans-
lator to be located, thereby deferring enrollment or causing hardships not suf-
fered by non-minority clients.

The lack of bilingual eligibility workers has also led to a breakdown of neces-
sary communication with Spanish-speaking potential clients.

Interviews with caseworkers reveal that the lack of staff capability to commu-
nicate in Spanish often results in a failure to enroll Spanish-speaking clients.
Data gathered during the review indicates that non-bilingual workers frequently
require potential clients to use translators from the non-professional staff of the
agency who do not understand the basic eligibility requirements and, therefore.,
cannot adequately explain them, or children, neighbors, or bilingual persons who
happen to be in the waiting room, and who neither understand the basic eligi-
bility requirements nor, in any event, are appropriate persons to discuss or
have knowledge of confidential information about potential clients.

Another area of concern which has arisen as a result of our review is the
apparent unequal delivery of services to Spanish-speaking clients who have
been enrolled despite whatever obstacles may have existed at the initial eligi-
bility stage. For example, the inability of the Department to assist Spanish-
speaking clients in communicating changing eircumstances has apparently led to
a failure by eligibility workers to make available upward adjustments or
emergency financial alloeations to such clients, From interviews with clients
and caseworkers, the Office has also determined that unwarranted reductions of
benefits and terminations of assistance have resulted from the inability of eligi-
bility workers to communicate directly with the clients.

These interviews also indieate that the inability of eligibility workers to com-
municate with Spanish-speaking clients has resulted in the inability of Spanish-
gpeaking clients, who are in need of social serviees, effectively to communicate
their need. Computer printouts from Alpha Beta Associates and guestionnaires
from caseworkers reveal that of the 129 estimated Spanish-surnamed social
service cases as of January 31, 1972, approximately 81 or 63% of such cases are
primarily Spanish-speaking. With regard to these cases:

(a) approximately 42 or 529 are not served by a bilingual social service
worker

(b) approximately 30 or 489, are not served by either a bilingnal social
service worker or Department provided translator ; and

(e) approximately 36 or 449 of such cases are completely unserved hy a bi-
lingual social service worker, agency-provided translator, or bilingnal relative,
friend, or acquaintance.

Testimony of Spanish-speaking elients also indicates that important welfare-
related problems of many Spanish-speaking clients are never understood by non-
sSpanish speaking social service workers responsible for evaluating clients’ needs,
We have concluded that the failure of the Department to employ more than
four Spanish-speaking social service workers, one of whom incidentally, is a
supervisor not in direct contact with clients, results in the discriminatory treat-
ment of Spanish-speaking clients, Again, the use by non-Spanish speaking soeial
service workers of children or neighbors as translators creates a harrier to com-
munication with the Spanish-speaking elient who, like the English-speaking
client, seeks and is entitled to privacy. Thus, the use of translators may also
have the effect of defeating or substantially impairing the objectives of the pro-
gram with respect to many Spanish-surnamed clients.

From information gathered during the review, we have also coneluded that
the absence of any form of agency-provided cultural awareness training to elient
contact and supervisory personnel has resulted in a significantly lower level of
understanding by the staff of the unique characteristics of Spanish-speaking
clients—such as religious beliefs, family life, self-concept, and similar areas—
than the level of staff understanding of such matters with regard to mnon-
Spanish speaking clients. As we know yon will recognize, an nnderstanding of
client behavior has an important and legitimate bearing on whether and how
welfare henefits should be delivered. The lack of such understanding on the part
of your staff has, in our opinion, been a material factor in the current lack of
delivery or differential delivery of benefits to the Spanish-speaking community.




In accordance with the findings set forth in this letter, we are requesting that
vou inform us within 30 days of what specific actions will be taken by the
Sonoma County Department of Social Services to correct the deficiencies identi-
fied. Since we recognize that you may not have given adequate thought or
planning to correct these deficiencies, we are also ready to be of immediate as-
sistance with regard to further discussions on the problems set forth, and the
preparation and design of appropriate remedies. In this m'-_um-u-lix{n. a8 you may
know. our office is also currently conducting similar reviews of other county
welfare departments, and is working with the California Department of Social
Welfare both to provide appropriate remedies in county welfare departments,
and to identify appropriate steps to be taken at the State level. We are providing
the State Department with a copy of this letter, and except that the design and
implementation of appropriate remedies in your county system will be consistent
with those that may be identified in conjunction with our State agency review.

We would also like to inform you that, in the absence of clear and convine-
ing rebuttal to any points we have raised, or adequate and prompt remedies for
those deficiencies which we have identified, and may identify further in the
course of our discussions, formal enforcement steps under Title VI of the Civil
Rights Act of 1964 will be taken.

We look forward to hearing from you to begin discussions with your staff as
promptly as possible. Please feel free to call me at area (415) 556-8586, or
write to me as Regional Director, Office for Civil Rights, 760 Market Street,
Room 700, San Francisco, California, 94102,

Sincerely,
(8) Roeerr L. BRowN,
for Froyp L. PIERCE,
Regional Civil Rights Director.

U.8. DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
OFFICE OF THE SECRETARY,
Washington, D.C,, June 22, 1972.
HEW’s Office for Civil Rights Director J. Stanley Pottinger has informed the
Sonoma Connty, California, Social Services Department that it is in probable

noncompliance with Title VI of the Civil Rights Act of 1964,

Title VI prohibits the use of Federal funds for programs that discriminate as
to race, color, or national origin.

In a letter to Paul M. Allen, Director of the Sonoma County ageney, mailed
June 16, 1972, Pottinger said :

Spanish surnamed potential elients are frequently exeluded from receiving
public¢ assistance benefits or receive inferior treatment and services, not be-
cause of a lack of eligibility or legal entitlement to benefits, but solely be-
cause of their Spanish language and culture, their limited knowledge of the
Euglish langunge, and the County Department’s failure to take account of
these characteristics.

Pottinger said a compliance review indicates, for example, that 800 to 950
Spanish-snrnamed clients are excluded from receiving public assistance benefits
as a direct result of the County Department’s failure to communieate with them
in a language they understand.

OCR's study further indicates, he said, that 93 percent of the Spanish-speak-
ing clients eurrently receiving public assistance are not served by a bilingual
eligibility case worker. Seventy-five percent were not served by a bilingnal
eligibility worker or Department-provided translator, and 69 percent were un-
served by a bilingual worker, agency provided translator, or Spanish-speaking
friend or acquaintance,

The County Department employs no Spanish-speaking telephone operators or
receptionists, which means that initial contact by Spanish-speaking persons is a
serious initial barrier. Spanish-speaking persons may be turned away by the
language barrier without a chance to explain their needs, The alternatives which
frequently face the Spanish-speaking applicant inelude :

Instructions to come back later, imposing additional burdens in arranging
for child care, and additional transportation expense.

Instructions to return later with a child or neighbor who can translate,
which presents a discouraging obstacle to citizens who do not wish to dis-
cuss their private lives with children and neighbors.

Instructions to wait for long periods of time until a translator can be
located by the County.




“The crux of the problem is the failure of the Sonoma County Social Services
Department to deal effectively with the language and cultural barriers of those
who are unable to communicate except in Spanish,” Pottinger said.

The Office for Civil Rights asked the Sonoma County Department of Soeial
Services to inform it within 80 days of what specific steps it will take to correct
the violations of the Civil Rights Act of 1964,

“The action we have taken deals only with the situation in Sonoma County.
We have informed the California Department of Social Welfare of the request
made upon the Sonoma County Department of Social Services and will keep the
State agency informed of developments,” Pottinger said.

The Office for Civil Rights is currently working with the California Department
of Social Welfare to determine where other similar deficiencies may exist in the
State and how they can best be remedied.

DEPARTMENT oF HEALTH, EDUCATION, AND WELFARE.
OFFICE ForR Civir RicuTs,

: Boston, Mass.,, August 31, 1973,

Mr, NicHoras NORTON,

Commissioner, State Welfare Department,

Hartford, Conn,

DeAr Mg, NorToN : Let me express my appreciation for the courtesy extended
by Ms. Caroline Packard and other members of your staff during our meeting
with representatives of the Department in Hartford on June 18, 1973 and in
subsequent contacts. Let me also express my appreciation for the o mrtesy and
cooperation extended by the Department’s personnel in each of the distriet offices
during our review of the overall state system. Your assistance in facilitating our
collection of centrally located (i.e, Fair Hearing, Quality Control and Recipient
Fraud) and computer stored data is much appreciated.

As you are aware, complaints were submitted to the Administrator, Social and
Rehabilitation Service (SRS) in April, 1972 alleging that the State Welfare De-
partment of Connecticut and its constituent district offices are failing on the
basis of national origin to provide equal services to Spanish-speaking clients and
potential clients. In a letter dated November 9, 1972 from Mr, Joseph P. Mira-
bella, Acting Regional Commissioner, SRS, to Mr. Henry C. White, the results of
a joint complaint investigation conducted by the Regional SRS and Office for
Civil Rights (OCR) offices in Boston were made available to the State Welfare
Department,

In the letter, Mr. Mirabella reported that OCR had expressed serious concern
that the facts revealed by the investigation were indicative of a state of affairs
inconsistent with the requirements of Title VI of the Civil Rights Act of 1064,
The letter goes on to cite specitic examples of the failure to provide services
or the provision of inferior services to Spanish-speaking clients which in turn
resulted from a failure of client contact staff to communicate effectively with
these clients. The letter also raised questions regarding the failure of the De-
partment to make available Spanish-speaking Fair Hearing officers and word-
for-word (as compared with summary) translation of statements made by re-
cipients. Further, the letter notes that most of the forms used by the Depart-
ment are not available in Spanish, a sitnation which we understand has been
recently addressed by your office.

On May 2, 1973 members of our staff met with your staff to initiate an active
Title VI compliance review of the Department’s operations, Subsequent meetings
were held on June 18, June 22 and July 20, 1973. We have now completed our
review pursuant to Title VI of the Civil Rights Act of 1964 of the issues raised
by the complainants. This letter sets forth a summary of our findings and eon-
clusions relating to such issnes.

Title VI and the Departmental Regulation, 45 CFR Part 80 (a copy of which
has been provided to you), prohibit diserimination on the grounds of race, color,
or national origin by recipients of Federal financial assistance, The Regulation
provides that no person shall, on aceount of race, color, or national origin, be
excluded from participation in, be denied the benefits of, or be subjected to the
provision of services in a discriminatory manner in the operation of any fed-
erally-assisted program. More specifically, the Regulation prohibits the operation
of any such program in a manner which has “the effect of subjecting individuals
to discrimination because of their race, color, or national origin or [has] the
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effect of defeating or substantially impairing accomplishment of the objectives
of the program as respect[s] individuals of a particular race, color, or national
origin." 45 CFR 80.3(b) (2).

On-gite reviews were condueted by members of our Regional and Washington
Office staffs at the central office of the Department, each of the seven distriet
offices, and at the State Personnel Department in Hartford. During these re-
views, a large number of interviews with state employees, clients, and other in-
terested community members and organizations were conducted, In addition, we
have reviewed numerous files and reports maintained by the State Welfare De-
partment including, but not limited to, the Payments Listings of Cases by Dis-
trict; Child Welfare Casge Load and Child Welfare Protective Services Case
Load Listings (for all districts) ; Fair Hearing case files and summary sheets
for all cases during the period July-December, 1972; Quality Control Schedules
and Worksheets for the period January-June 1972 ; Monthly Report ( May, 1973)
of Families and Children Served, Report of Applications and Report of Active
Cases for each of the district offices; List of Spanish-speaking Employees pre-
pared by the State Welfare Department (April 27, 1973) ; and varions reports
submitted by the Department to SRS during 1972 and 1973. Unless otherwise
noted, all of the data forming the basis for the conclusions set forth in this let-
ter were collected from sources within your Department,

On the basis of this information we have concluded that the State Welfare
Department of Connecticut is in noncompliance with Title VI of the Civil
Rights Act of 1964, for the following reasons:

Analysis of datpn obtained during the review revealed that in distriet offices
a substantial number of Spanish-speaking eligibility and social services cases
are not serviced by a bilingual worker or ageney-provided translator. In Distriet
Office I (Hartford) a total of 3,352 Spanish-surnamed public assistance cases
are currently enrolled on the ass tee payments easeload. The Department’s
April 27, 1973 list of Spanish-speaking employees indicates that: 9 Spanish-
speaking employees are assigned to the Main Street ‘¢ (which serves vir-
tually all of the Spanish-speaking publie assistance clients in the district): 2
Spanish-speaking employees are assigned to the Manchester Office: 5 Spanish-
speaking employees are assigned to the Asylum Avenue Office (food stamps,
eligibility, interim activity, resources, telephone and pavment review nnits) :
and 2 Spanish-speaking protective service workers are assigned to the Barbonr
Street Office (protective services only). Of the 9 persons assigned to the Main
Street Office, the list reports that they include 2 professionals (1 caseworker 11
and 1 eligibility technician II), 2 homemakers, 3 interpreters, 1 clerk { recep-
tionist) and 1 welfare aide,

On-site interviews conducted in Spanish reveal that the 2 homemakers are both
fluent in Spanish but are regularly assigned out of the Office. Neither of the two
professionals assigned to the Main Street office appears to possess sufficient oral
fluency in Spanish to carry on a simple conversation with a Spanish-speaking
client. The receptionist is able to communicate only simple directions, Only 4 non-
professional staff (3 interpreters and 1 welfare aide) are, in fact, available to
serve any Spanish-speaking client or potential client, While these persons are
making a diligent effort to serve as translators for as many clients as possible,
none of the 3,000+ Spanish-speaking publie assistance clients currently enrolled
receives services from a bilingual professional and the vast majority of these
clients eannot even be provided with services by a translator or interpreter.

While one of the two “Spanish-speaking” professionals assigned to the Man-
chester Office is fluent in Spanish, employees at the Office reported very few
Spanish-surnamed cases. At the Asylum Avenue Office, of the two “Spanish-speak-
ing" professionals, one is fluent in Spanish but serves in the Income Maintenance
Review (Interim Aectivity) as opposed to Intake Eligibility unit. Both of the
“Spanish-speaking” professionals assigned to the Barbour Street Office are fluent
in Spanish, and State employees at that office indieated that an additional 4 or 5
Spanish-speaking professional staff is needed to adequately serve current Span-
ish-speaking clients.

A similar in-depth review of elient service capability was conducted in each of
the other 6 district offices. In Districts II (New Haven) ; 111 (Bridgeport) ;
VI (Waterbury) ;: and VII (Middletown) where in each from 500 to 2,218 Span-
ish-surnamed public assistance clients are currently enrolled, the same pattern
of totally inadequate client service capability exists, In Distriet VI, for example,
only one Spanish-speaking interpreter is available to serve 523 Spanish-surnamed
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assistance payments and 279 Spanish-surnamed social service Cuses, The lulu-k of
client service capability is particularly evident when compared with maximum
caseload limits of 60 active cases for Preventive and Children’s Services and 30
active cases for Protective Services. Our réview indicated that as of June 1, I!IT{{.
112 Spanish-surnamed Preventive Services cases, 48 Spanish-surnamed Children’s
Service cases and 116 Spanish-surnamed Protective Services cases were enrolled
in District Office V1. None of the District Offices with an appreciable enrollment
of Spanish-surnamed clients showed the capability, in terms of lniliu.'.:uul,-'hit_-u!-
tural elient service staff, to adequately communicate with Spanish-speaking eligi-
bility and social service clients currently on the caseload.

Although repeatedly requested by this office, data relating to the primary I:u_i-
guage skills and client service needs of Italian, French and Polish speaking eli-
ents and potential clients has not been gathered or reported by the State We _!"lr‘o
Department. A review of 1970 Fourth Count Census Data indicates that a signi-
ficant number of persons with primary language skills in these languages should
be represented on the eurrent caseload.

An analysis of caseload data which your Department has provided shows a
significant under-representation of Spanish-surnamed welfare clients receiving
social services from the Department when compared with the current assistance
payments caseload and relevant poverty population data. For example, in Dis-
trict Office I11 ( Bridgeport) Spanish-surnamed families as of May 31, 1973 con-
stituted approximately 239 of the AFDC assistance payments caseload and only
169 of the Preventive Services caselond ; 109 of the 'rotective Services case-
load and 129 of the Children’s Services caseload. Similar disparities exist in
the current service populations of the other distriet offices serving appreciable
numbers of Spanish-surnamed clients, Interviews reveal that this disparity is
attributable at least in part to the inability of social service, intake eligibility
and interim activity staff to communicate in Spanish and the concomitant break-
down of communication. This breakdown of communieation occurs at all levels
of contact between the district oflices and the potentinl Spanish-speaking soeial
service clients,

The failure of the distriet offices to provide linguistically competent initial
¢lient contact staff, i.e., telephone operators, receptionists and walk-in unit staff,
often results in Spanish-speaking potential clients receiving markedly different
treatment than other potential clients. Spanish-speaking clients are often told to
come back at another time, which imposes greater time delays, more required
visits to the Department’s offices and, as a result, the additional burdens of
child care and transportation expenses. Spanish-speaking clients are also told to
come back with a child or neighbor who can translate, thereby deterring them
from returning because of an understandable reluctance or refusal to have to
disclose to chilidren, neighbors, and acquaintances private information which the
Department by its own criteria, rightfully regards as highly personal and con-
fidential. Spanish-speaking clients frequently wait long periods of time in order
for a translator to be located, thereby deterring enrollment or causing hardships
not suffered by non-minority clients. In the potential client's initial contact with
the Department, the language barrier has eaused a breakdown of communication
regarding generil eligibility for benefits and enrollment procedures which has led
to a failure by Spanish-speaking clients to enroll for henefits to which they are
entitled by law.

The inability of non-Spanish-speaking eligibility workers to communicate with
Spanish-speaking clients has resulted in (1) the failure by intake eligibility
workers to process applications in a timely fashion. explain available financial
services, make appropriate determinations of eligibility status and caleulate
proper levels of assistance; (2) the failure by interim activity unit workers to
make available necessary adjustments or allocations becaunse of “ecatastrophic
events” to such clients when their changing circumstances allowed or required
such adjustments or allocations: (3) unwarranted denials, reductions of benefits
and termination of assistance to Spanish-speaking clients and (4) the exelusion
of many eligible Spanish-speaking clients from social services bheenuse of the
intake or interim activity worker's inability to identify their social service needs.

Further, the failure of non-Spanish-speaking social service workers to under-
stand the important welfare-related problems of many Spanish-speaking clients
has resulted in _rlw failure of such clients to receive needed social services. As in
tl_w case of thg initial client contact staff, the use by non-Spanish-speaking eligi-
bility and social service workers of children or neighbors of clients or potential
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clients as translators has the effect of defeating or subs.mmia!l_v impairing the
objectives of the program with respect to many Spauish-g]u’uktlx;‘: clients.

We have, therefore, concluded that the failure to provide :'!dl“l]ll:ilt' numbers
of Spanish-speaking intake eligiblity workers, interim activity mu_t. \\'ul_'k(-rs. and
social service workers results in the discriminatory treatment of Spanish-speak-
ing clients, J .

Our review of Quality Control schedules, worksheets, and Fair Hv;:n_m: case
files showed a consistently higher rate of benefit eomputation and eligibility
determination errors in the case files of Spanish-surnamed as compared \vi'l h
Anglo clients. For example, with regard to the Adult PrOgrims, the Quality
Control active sample showed a 679 higher error rate for :-'-pumslijmrn:mu‘(l as
compared to Anglo clients, As compared with Anglo clients, H].:1n1.~al_1-.~=.11r11:unud
clients had a substantially higher rate of underpayment and a :{Iglliﬁl':ll{”_\'
higher rate of overpayment. Of the 96 Spanish-surnamed Fair Hearing case files
(for the period July-December, 1972) reviewed, 33 (349 of the total cases)
clearly indicated that a communication breakdown problem (often not only re-
lated to the disputed Department action but also to the Fair Hearing process
itself) was at the core of the Fair Hearing dispute. In an additional 48 cases
(509 of the total cases) the case record strongly suggests that client com-
munication problems contributed significantly to an improper computation of
benefits or determination of eligibility. In one case file reviewed, the Fair Hear-
ing official stated that “a great deal of the difficulty in this case appears to
have arisen from the failure of appellant and her family to communicate ade-
quately with the Department.” She went on to place the burden of the com-
munieation breakdown on the client (rather than the Department) by stating
“while it is granted that communication is a big obstacle for appellant herself,
with her inadequate command of the Enpglish language, she has at least two
children who can communicate in English who could have made sure that her
needs and problems were made known.”

Other case files document adverse actions taken by the Department as a
result of communication breakdown. In several cases, totally disabled Spanish-
speaking elients were denied benefits because non-bilingual medieal review teams
were unable to ascertain critical facts, particularly case histories, Many Spanish-
speaking clients were denied benefits because, for example, intake eligibility
workers were unable to obtain coherent information as to client needs. As a
result of either oral or written communications, for instance, workers misunder-
stood the number of rooms in a client’s apartment, the identity of the seller of
furniture, the fact that a client was being evicted and had to move, ete.

Our review of the distriet offices also reveals that little effort has been made
to allocate currently available Spanish-speaking staff so as to reduce as much
as possible the number of Spanish-speaking public assistance cases unserved by
bilingual staff, Interviews with most Spanish-speaking social service workers re-
vealed that little or no effort is made to assign such workers to Spanish-speak-
ing social service clients. Even utilizing a reduced caseload (75% of regular
caseload because of the increased difficulty involved in dealing with only
Spanish-speaking clients) our review indicates that significantly greater num-
bers of Spanish-speaking clients than are presently served could be served
through a reallocation of current bilingual staff. Many of the persons listed
by the State Welfare Department in the April 27, 1973 list indicated that their
language skills are either rarely utilized or utilized only to the extent that
Spanish-speaking clients are randomly assigned to their caseloads,

In district offices serving an appreciable number of Spanish-speaking elients,
to the extent that Spanish-speaking personnel are not assigned or available to
each identifiable client contact unit within such offices (i.e., telephone, reception,
walk-in, intake eligibility, interim activity, food stamp, resource unit, and each
of the categorical social service and WIN units), there is an unlawful denial
of service to Spanish-speaking persons. Our concern over the current lack of
hilingual client service is heightened by the rapid and continuing increase in the
numbers of potential Spanish-speaking clients throughout the state.

From information gathered during the review, we have concluded that, In
most of the district offices, the absence of any form of agency-provided cultural
awareness training for client contact and supervisory personnel has resulted
in a significantly lower level of understanding by the staff of the unique char-
acteristics of Spanish-surnamed clients (such as religious beliefs, family life.
self-concept, and similar areas) than the level of staff understanding of such
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matters with regard to non-Spanish-surnamed clients. We know you will recog-
nize that an understanding of client behavior has an important and legitimate
bearing on whether and how welfare benefits should be delivered. The lack
of such understanding on the part of some of the staff of district offices has, in
our opinion, been a material factor in the current lack of delivery or differential
delivery of benefits to the Spanish-surnamed clients. One particularly dis-
turbing espisode revealing not only a lack of awareness and sensitivity but an
open disregard for the needs of Spanish-speaking clients involved a Depart-
ment official. During discussions with two members of our staff, the official in
question openly derogated members of a minority group (in general) in a fashion
which raises serions concern on our part as to his commitment to the goals of
equal opportunity. In direct contrast, our discussions with other officials indi-
cated a genuine concern for the clients and elient service needs of the Depart-
ment. Our concern is that the attitudes of even one official may undo the con-
scientious efforts of many others fo ensure a service delivery environment free
from racial and cultural bias.

With regard to the second finding set forth above, our review indicates that
as a result of the use of the fixed caseload method (by which a specific num-
ber of cases is determined for every social service worker regardless of the
number of persons per case and the number of service needs per person), a sub-
stantial reduction of the time spent per client and per client problem for
minority as compared to non-minority clients has ocenrred. Based on the data
colleeted during our review, including interviews with Department personnel,
the communication breakdown detailed in our first finding appears to exacerbate
the problem created by the current caseload assignment system, in that the use
of translators reduces the actual amount of communication within a given period
of time by at least 509. Our review indicates that the average number of per-
sons per minority case is significantly larger than the average number of per-
sons per non-minority case, and that the number of client service problems per
minority case for both the ongoing eligibility service and social services pro-
vided by the agency is significantly greater than the number of client service
problems per non-minority case. Therefore, the utilization of a system in which
the allocation of staff time is based on the number of cases as opposed to the
number of client service problems has resulted in the provision of inferior
services to minority clients in violation of Title VI of the Civil Rights Act
of 1964,

As you will have noted already, our review has concentrated on the difficulties
experienced by the Spanish-speaking client. The complaints filed with us re-
quired us to address the issue of services to Spanish-speaking clients, However,
in the course of the review questions and findings regarding the current prac-
tices of the Department as they impact or may impact on other minorities were
identified and are pointed out here so that you may have a fuller picture of our
findings.

In this regard, we must renew our request that the Department collect and
report to us data regarding the location and number by program category of
clients whose primary language skills are in Italian, French, or Polish. Addi-
tionally, we requested and have not received a listing of agency personnel by
district office and job category who possess oral fluency in these languages.

Because we know that you share our concern not only for the compliance of
the State Welfare Department with the requirements of Title VI of the Civil
Rights Act, but also with the basic issues related to the delivery of services to
minorities raised in the findings set forth above, we anticipate your cooperation
in the development of a statewide plan by which appropriate action will be taken
by the State to correct the deficiencies identified. We must request that such a
plan be prepared and submitted to us within 90 days. We are ready to be of
immediate assistance with regard to further discussions on the problems set
forth and the preparation and design of appropriate remedies. The plan, in order
to meet the requirements of Title VI of the Civil Rights Aect, must set forth
the specific steps which will be taken to provide:

(1) Bilingual/bicultural services (including basic client contact) to Spanish-
speaking assistance payments and social service clients, including programs to
identify and provide public assistance and social services to eligible Spanish-
surnamed clients who have not received such benefits and services.

(2) Staff allocation and caseloads based on client service needs rather than
on the number of cases,
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During the course of our review, we became awire of the significant efforts
of many employees (in most cases on an individual basis) to correct many of
the deficiencies identified in this letter. These efforts lead us to believe that
through aggressive leadership at the State level a substantial improvement in
the delivery of services to such clients can be achieved.

Sincerely yours,
Jorx G, BYNoE,
Regional Civil Rights Dircetor,

Mr. TTormes. Thank you.

Another recent case involved the Southern Nevada Comprehensive
Mental Health Center headquartered in Las Vegas where a compliance
review was initinted in 1972 to determine the extent to which the
conter and satellite clinics were providing equal services to the
minority community. It is noteworthy that Federal policy guidelines
ander the program require that a community mental health center
be accessible to all persons in the catchment area.

Although the information gathered during the review did not dis-
close any overt indices of an intent to diseriminate against minorities,
there were deficiencies that had the effect of impairing the delivery of
eare to minority persons. The limited outreach services were consid-
ered to have an unequal effect with respect to the ability of particularly
Spanish surnamed and American Indian persons to avail themselves
of the center’s care. By virtue of the location of its major service fa-
cility. the inadequate number of outpost clinics, and the lack of non-
black minorities and bilingual persons on the staff, the program did not
prove to be equally accessible to significant segments of the minority
population. On the basis of findings of noncompliance with title VI,
the southern Nevada center submitted an aceeptable plan to overcome
the problems. The findings, methodology, and remedial action de-
veloped in connection with this case will be used to investigate other
mental health facilities and evaluate the need for clarifying perti-
nent sections of the title VI regulation in the form of a more specific
title VI guideline applicable to this program area.

We are currently working with the Indian Health Service on an
interagency agreement to provide that American Indians (both on res-
ervations and in urban areas) must be informed of their entitlement to
title XIX medicaid benefits and must be certified and given identifi-
eation cards for medicaid. Such a policy would, in addition, provide
that pursuant to title VI, no federally assisted hospital could continue
the present-day practice of turning away Indian patients on the ground
that, except in emergencies, such patients must receive care at THS
hospitals. The effect of the agreement would be to remove significant
obstacles to the delivery of health care to Indians. Indians eligible
for medicaid would receive medicaid benefits. while the Indian Health
Service would continue to pay for the health care of Indian patients
not eligible for medicaid.

In two Louisiana parishes, OCR recently completed an onsite field
review of all federally supported services to mentally retarded children
and adolescents. Analyses of the information gathered indicate that
gaps and inadequacies in the services provided by various programs
resulted in the exclusion of disproportionately large numbers of mi-
nority children from participation in the programs. For example, the
education of many children is disrupted at ages 12-13, when those ado-
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lescents are not eligible for the vocational rehabilitation program until
age 16. As a result a large number of mentally retarded minority
children between ages 14-16 were found in the juvenile courts. The
approach to the review should provide a model for the conduct of
other OCR delivery of health services reviews.

We have also become concerned about the tendency of innercity hos-
pitals to relocate to suburban areas or shift resources to predominantly
white residential communities. To the extent that such transfers are in
part facilitated by Hill-Burton assistance and portend a diminution
in the health services available to minority persons, the situation raises
title VI questions and the Chicago Regional Office for Civil Rights
has been involved in discussions with specific facilities as well as HEW
officials concerning these questions. In one recent case, a list of assur-
ances were incorporated in the loan application of a Gary, Ind. hos-
pital, designed to provide mostly minority patients with continuing
hospital care services.

Although the conduct of indepth field reviews of selected pro-
gram areas is now the first program priority, OCR also plans to evalu-
ate and update existing policy guidelines during this fiscal year to
take account of our experience to date in reviewing State agencies,
individual facilities, and the delivery of health care and social serv-
ices. For instance, in some policy areas there is a strong need to define
or clarify nondiscrimination standards, such as the extent to which
title VI may apply to employment practices that are per se discrimina-
tory or that have the effect of denying equal opportunity, notwith-
standing section 604 of the statute. I should mention here that the
consideration of new policy guidelines is particularly appropriate in
light of the recently issned amendments to the title VI regulation.
Revised guidelines will enumerate nondiserimination requirements
and reaffirm in a single forum the uniform title VI compliance tasks
that State agencies must perform to give effect to their assurances of
compliance.

Mr. Chairman, I have outlined certain program areas that OCR has
been evaluating with the purpose of identifying and correcting prac-
tices that serve to deny to minorities an equal opportunity to health
care and welfare benefits. The scope of the investigative activity under-
taken in the recent past and projected for the future reflects our view
that title VI is an effective instrument to cope with discriminatory
practices in this area. We intend to field a vigorous compliance pro-
gram in the months and years ahead.

Thank you very much.

Mr. Epwarps. Thank you very much, Mr. Holmes, for a helpfui
statement.

One of the criticisms of your work made by previous witnesses was
the lack of affirmative action programs to bring about a diminution of
the alleged racial diserimination in hospital and nursing home care.
Under the new guideline section 80.3, when the recipient has pre-
viously diseriminated against persons on the grounds of race, color
or national origin, the recipient must take affirmative action to over-
come the effects of prior diserimination. That is correct?

Mr. Horyes. That is correct.

Mr. Epwarps. That is correct ; right.
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Now, Mr. Holmes, how many people do you have in your Office of
Health and Social Services Branch within the Office for Civil Rights?

Mr. Houmes. Yes, Mr. Chairman. There are currently 89 people in
the Health and Social Services program. That is on an office-wide, na-
tional basis. In fiscal 1974, there will be. assuming that we receive the
budgeted appropriation, an increase to 104, and we are projecting, al-
though T cannot be specific about it now, a substantial increase in that
staff for fiscal 1975.

Mr. Chairman, I might add that the figure of 89 people currently in
Health and Social Services may be inconsistent with the figure you
have here. This is the result of a recent reorganization in the office
which added five additional staff to the Health and Social Services.
_ The Cramman. No, it is not inconsistent, Mr. Holmes. However,
it does not indicate an increase in this particular responsibility any-
where near proportionate to the increase in your budget and the in-
crease in permanent personnel assigned to the Office of Civil Rights.
In fiscal year 1970 your budget, total budget for OCR was £5.804.000
with 401 permanent positions and 75 persons in Health and Social
Services. And in fiscal 1974, the appropriation is nearly $18 million
with 871 permanent positions, and only the 89 in the Office of Health
and Social Services Branch.

Mr. Hormes. No, it will go to 104 in fiscal 1974, 104 out of a total
of 871 for fiscal 1974, once the Labor-HEW Appropriations bill is
passed and approved.

Mr. Chairman, in fiscal 1974 the Health and Social Services Divi-
sion on a nationwide basis represents about 12 percent of our total
staff. By comparison, the elementary and secondary education division
represents about 35 or 36 percent of our total staff. Thus, you can see
in staff allocations over previous years where the focus. where the
emphasis on a program-wide basis has been primarily placed.

Mr. Epwarps. Thank you. »

Now, in guideline 1, first promulgated in 1965, and I quote it:

The hospital ensures that staff physicians do not consider race, color or na-
tional origin as a factor in selecting hospitals for their patients, Where there is
a significant variation between the patient censns and available population
census data for the service area or potential service area, the hospital has a re-

sponsibility to determine the reason for such variation and to take whatever
action may be necessary to correct any diserimination.

Now., in the new regulation for title VI enforcement that you men-
tioned in your testimony, section 80.3, subsection (b) (6), this does not
require hospitals to take affirmative action to insure nondiserimination
unless the facility has formerly been found to discriminate. Now, is
this not a step backward ?

Mr. Hormes. No, I think if you—

Mr. Epwarps. Are you telling us that you have to find, there has to
be an allegation of discrimination before an affirmative action pro-
gram is initiated.

Mr. Hormes. T might have Mr. Miles, the Assistant General Counsel,
refer to this. But, I think you will find in guideline No. 1, which you
read, that the hospital must take whatever steps are necessary to cor-
rect diserimination.

Mr. Miues. I think the critical words in guideline 1. as OCR has
been carrying it out, are “to correct any discrimination.” In other
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words, the inquiry must be made when there is a disproportion, but
if it is found that there are reasons other than discriminatory reasons
for the disproportion, there is no obligation under guideline 1, or the
new title VI regulations for affirmative action. What the new regula-
tions do is to say that if a hospital or any other Federal recipient,
decides to take action on its own, as might be analogous to an Execu-
tive order affirmative action, that that would not be considered in vio-
lation of title VI,

Mr. Hormes. We do not view it as a step backward.

Mr. MiLEs. Yes. It is really consistent.

Mr. Houmes. Yes, it is. IT I may go on, it is consistent and applies
broadly to our title VI program, that affirmative action concept.

Mr. Epwaros. Well, you cite this Jefferson case in your testimony,
to show that in the absence of past discrimination, affirmative action 1s
not required by law ; is that correct ?

Mr. Mires. Yes.

Mr. Epwarps. In other words, you have got to prove past discrimi-
nation before you think there should be any affirmative action?

Mr. Mizes. This is a very difficult area to address categorically be-
cause statistics may be used as evidentiary matters to prove or to cre-
ate an inference that there has been an institutional exclusion by race.
What happened in Jefferson, was that the Supreme Court did not
accept that inference in a situation where there was a very significant
disproportion of impact. So, we are referring to the case simply to
show that you cannot just assume that you have made a case because
you do show a disproportion of impact.

Mr. Gegry. Maybe it would help ('iarif'y, if I could, Mr. Chairman.

Mr. Epwarps. Yes.

Mr. Gerry. Affirmative action, as it is often used in the context of
the Executive order issued by President Johnson, goes beyond the
kinds of approaches used to enforce title VI and other civil rights
statutes, in that it requires affirmative action in the absence of dis-
crimination, just absolutely by its terms, as a result of an under-
utilization of persons in certain employment categories. In other
words, the Executive order says that affirmative action is required
based on statistics, and really only on statistics, whereas the civil
rights statutes all talk about, as Mr. Holmes reported earlier, pro-
hibiting discrimination and once having found discrimination, then
the regulations talk about affirmative action, and title VI, since it is
necessary to overcome the past effects of discrimination.

Mr. Mies. It might be better to say corrective action rather than
affirmative action.

Mr. Gerry. It is really a more accurate use of the term, I think, in
this area because affirmative action has come to mean something a little
bit different.

Mr. Wicains. Would the chairman yield at this point?

Mr. Epwarps, Mr. Wiggins?

Mr. Wicains. You are one of the Counsel at the Office for Civil
Rights? ;

Mr. Horyzs. Mr. Gerry is the Assistant Director for Policy Plan-
ning in OCR.

Mr. Wiceins. Well, I would like Counsel’s input as well as Mr.
Gerry’s answer. I agree with you when you say that Executive orders
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have gone beyond the limitations of the civil rights statute. What is
your response to the question of the source of power for such Execu-
tive orders? Where does the President get off making them, is what I
am saying?

Mr. Mices. I think the President’s authority has been set out in the
Contractors Association case in Philadelphia, upholding the Phila-
delphia plan, and it is to basically—it is part of the procurement
power, or the power of the President, the responsibility to see that the
procurement in the Government is carried out in the way that is con-
sistent with national policy, and thus carries out Federal policy, too.

Mr. Wicerns. Now, that is really no guidance at all, as to the Presi-
dent. Could you respond as to whether or not there is specific statu-
tory authority for the President to make such an order?

Mr. Mires. Well, sir; that is why it is an Executive order.

Mr. Wicains, Because there is no specific statutory authority ?

Mr. MiLes. It comes from the President’s constitutional powers.

Mr. Wicerns. Well, now, I understand the President’s constitutional
powers to be, in general, with respect to domestic affairs, to execute
the Office of the Presidency. It does not even say in the Constitution
to execute fully and faithfully the laws of the United States. It is
the Office of the Presidency which is to execute the laws of the Con-
gress, Some parts of this Congress are very upset that he goes beyond
what they think they have prescribed that he should execute. This
is a rather important question, I think, and a rather important legal
question, I think, because it is true that the President. for the best of
motives, has been issuing Executive orders in this field which cannot
be bottomed upon the 14th amendment, as that amendment has been
explained by the courts, which might be bottomed upon the commerce
clause or might be based upon the power of Congress in spending its
money. But, Congress has not articulated that power and mandated
that the President exercise it in a particular way, so far as I know.

Now, if you have received some intelligence there, T would be happy
to hear that, too.

Mr. Mies. T am sorry, sir. Could you repeat the last part of your
question ? 4

Mr. Wiceins. The question is, what is the source of power for the
President to issue Executive orders stating what he thinks ought to
be right in the field of civil rights? .

Mr. Mires. Well, T think that question is explored very fully by
the Third Circuit in the Shultz case and—— g B

Mr. Wicarns. That is the employment case?

Mr. Mies. That is right, which challenged the propriety of the
order and there were a number of different grounds. They did refer,
I believe, to the—I think it is in title V. the general procurement
responsibility of the President. There are a number of areas in which
the Executive has discretion, you know, to carry out a particular
administrative function in a way that is most appropriate and is con-
sistent with Federal policy.

Another example of that would be in the case, also in the Third
Circuit, that Secretary Romney was the defendant. T do not remember
the plaintifi’s name, but it sald, in effect, that because title VI and
the Housing Discrimination Act of 1968 were both on the bhooks, HUD
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had a responsibility to take the racial impact of local urban renewal
planning into effect, into account, in its urban renewal regulations,
and in its manner of carrying out the urban renewal program.

Mr. Wicerss. Well, I do not wish by these questions to imply neces-
sary disagreement. I do object to the Congress conferring carte
blanche authority to the Chief Executive to implement a national
policy with which it, the Congress, has been unwilling to articulate
itself. T doubt very much if this Congress or a predecessor would, if
called upon to vote with respect to some of the affirmative action
matters promulgated by the executive department, would have sus-
tained those actions. I doubt it very much. In other words, the Chief
Executive is making his own national policy and the Congress is
either afraid to touch it, or, at least, is being excessively timid in this
field.

Mr. Gerry. I think there is one point we can add, and which I
think is one of the major points, which is emphasized by the Justice
Department in a series of cases as background to the issuance of
Executive Order 11246, by President Johnson : There was a history of
officially sanctioned discrimination in the country.

Mr. Wiceins, Agreed.

Mr. Gerry. The President certainly had notice of the discrimina-
tion, and it was appropriate to take into consideration in formulat-
ing what would be an effective administrative policy. In other words,
what T am saying is that one could argue that because of the scope
and the breadth of the kind of employment diserimination which
historically had existed in many parts of the country, it was a reason-
able step by the President at that point in time, to sort of make a gen-
eral finding of past discrimination. Instead trying to track down in
each individual case a history that might go back 15, 20, 25 years to
some identifiable point, it was more practical or more reasonable
simply to. in order to avoid past effects, impose this general affirma-
tive action requirement. The theory was that there was such entwine-
ment throughout the country in the past discriminatory practices that
it would be for practical purposes merely just extending the legal
time necessary in any particular corporation to trace the practices
back to the State law or whatever,

Mr. Wiceins. Well, I understand that argument or that rationaliza-
tion, I should say, because there is no question but that the objective
here is to change social practices, whether they are bottomed upon
active discriminatory practices or not. We want change for the better,
as we see it, and without reference to discrimination as that term is
understood under the 14th amendment.

Now, we could rationalize a lot of things but that is not really what
we are getting at. My series of questions only sought to elicit from
you the power to do this sort of thing. And I think you have responded
sufficiently.

Mr. Chairman, thank you very much.

Mr. Epwarps. Mr. Drinan?

Mr. Drixan. Yes: thank you very much, Mr. Holmes, and your as-
sociates. T have a series of questions that I would like to ask. In all
candor, I do not think you have been able to, or have responded, to
all of the contentions made by the American Public Health Associa-
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tion, and by the leadership conference and the GAO, and I have a
series of questions going back, first, to Mr. Edwards’ question, where
you state in here and you cite it here about three times that the num-
ber of personnel is limited. Why is it limited, and how many did you
ask for and did the OMB say no?

Mr. Houmes. I think we have—excuse me, just a moment, We have
been successful in recent years at both OMB and at the congressional
level.

Mr. Drivax. Why is it still limited then? You still have stated that
there is an inadequate number, and you are apologizing to us and you
say you have not carried out these things because the staff is limited.
It is not the Congress or the OMB that has put the limitation, it was
you and your predecessor, Mr. Holmes.

Mr. Houmes. T was not suggesting for a moment that it was Con-
gress or OMB.

Mr. Drinan. Whois it ¢

Mr. Horaes. I think I had noted, Congressman, the facts and that
this program has not received the same level of emphasis or attention
by the Office for Civil Rights as has the elementary and secondary
education program. That is an admission on the record by me of that
fact. And we are trying to do something about it. As T indicated——

Mr. Drinan. You are the new Director since April, and how many
people have you asked for?

Mr. Horares. How many people ?

Mr. Drinvax. New people ?

Mr. Horaes. I have asked for 32 additional people.

Mr. Drinax. Is that sufficient? You will not say that it is limited,
then, if you have 32 more?

Mr. Horaes. T do not know. That depends where we are a year after
we have the 32 people.

Mr. Drinan. Well, that is your responsibility, and you are trying to
say all of this has gone on and we still have a segregated pattern and
a dual system of health care facilities——

Mr. Houmes. I did not say we have a dual system.

Mr. DriNan. Well, the GAO does and you, in effect, say that you
have not done enough and so all T am asking 1s if you have asked for
32 more people, and if they were granted

Mr. Horyes. This would be for fiseal 1975, Congressman.

Mr. Drivan. Have you asked for supplementary funds for fis-
cal 1974 ¢

Mr. Hormes. No.

Mr. DriNaN. So you going to continue with a limited staff. and
you keep telling us three or four times it is limited staff resources.
are you going to continue for the next year, yesorno?

Mr. Hormes. I beg your pardon ?

Mr. Drinax, Yesorno?

Mr. Hormes. I do not know whether T will be limited or not.

Mr. Drrvan. You are not making

Mr, Hormes. May T respond, please?

Mr. Drinaw. Yes.

Mr. Houmes. We are requesting 15 additional positions in fiscal
1974. In fiscal 1975 we have requested more than double that. All
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right? So, I guess your statement that 15 additional through fiscal
1974 could. on that basis alone, be regarded as continuing a limited
or even an inadequate manpower program in that area. But, we
have asked in ourc%iscal 1974 budget, Congressman, for a total of 165
additional positions for the Office of Civil Rights, and the 15 of that
is very small. I concede that.

Mr. Drixan. Well, why do you concede it? And I say, excuse me,
if I have oversight functions, then 1 would recommend right now
that you go and get additional members so that a year from now
you will not come and say that during the past fiscal year we had
a limited number of people, and ultimately, the civil rights people
and public health people will blame this on the Congress and say,
why doesn’t Congress give more. Well, I am prepared to recommend
more. Why don’t you go and say this is my first recommendation
for fiscal 1974, that you get the number of people that you need to
carry out all of the mandates that you have? 1 mean, is there any
answer why you cannot immediately apply to the OMB to get more
help?

B«I;r. Houmes. Yes; I think there is, Congressman.

Mr, Drixan. What?

Mr. Horaes, It is that we have right now. We have established an
objective for ourselves during fiscal 1974 to complete our State agency
reviews by the end of the calendar year. This was noted in my testi-
mony, and then we intend to proceed to do some of the tyEe of in-
depth investigation that we think much of the testimony here was

directed to and that we have felt for some time should be done in the
office. I mentioned during the course of my testimony, that we have

established a task force for Health and Social Services, and one of its
duties will be to revise the guidelines. I am not going to suggest that
the staff of 104 in Health and Social Services to going to be adequate.
I have already indicated that I have asked for more people in fiscal
1975, which is the first time I have been able to impact on that request.
But, I think that we have to proceed in some orderly fashion. We have
to see if clarification of our guidelines and a reevaluation of our poli-
cies, conducting in-depth investigations, will result in a better program
andln. more effective program, and without substantial additional staff
needs.

I might add that, as you know, we have many other program areas
in the Office for Civil Rights that we have responsibility for. And, as
1 sai(!i, we are requesting a grand total in fiscal 1974 of 165 additional
people.

Mr. Drixax. Well, Mr. Holmes, on page 17 you say this office is
dedicated to enforce the law firmly and with every available resource,
and you conclude again with the promise that we intend to field a
vigorous compliance program in the months and years ahead. Do you
feel for the next fiscal year you have every available resource?

Mr. Hormes. Congressman, I have to say again that I have to in-
troduce two facts. We have requested additional people for fiscal 1975.
Secondly, we are trying to focus internally in the office on new ap-
proaches, the development of sophisticated data collection and other
analysis of techniques. new investigative approaches. And I just do not
fe_(ill t.]hat I am in a position to say what the results of that evaluation
will be.
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Mr. Drixax. Well, all right, Mr. Holmes, T do not want to pursue
this any longer because you do not want to give a responsive answer.

My. Hormes. I feel I was responsive, Congressman.

Mr. DriNaN. A year from now you are not going to be able to say
you had limited resources.

Mr. Houmes. I do not know whether I will be able to say that a year
from now or not, Congressman. That is the point that I was trying to
make.

Mr. Drivax. You have made a commitment that you will carry out
with every available resource and people would be presumably avail-
able, if you asked, and you are a new Director, and all I am saying is
that a year from now you cannot use that. And the GAO. apparently,
in the two studies seems to say that there are a number of people in
HEW that feel that the existing law is not adequate to carry out the
program required. And you, apparently, say that you feel that title
VI and the guidelines, and the amended or updated guidelines, that
You are going to work on are sufficient and there is, obviously, a clash
of policy here. Would you elaborate on that. and how many people
in HEW, and who are these unnamed people the GAO spoke to who
feel that the OCR apparently is not getting at the root of the prob-
lem and that they feel that the law and the regulations should be
strengthened ?

Mr. Horares. Congressman, T do not know who the unnamed people
are, and that is why I noted they were unnamed. Throughout the other
testimony before the subcommittee, it is implied that title VI is ade-
quate to reach only overt forms of discrimination. I think I addressed
that in my testimony. That is not the case. Tt reaches any form of dis-
crimination. It is an elementary question of establishing the specific
evidence of that diserimination. I might mention the reviews we have
been doing, for example, of the Connecticut State Welfare Depart-
ment. I do not think that there is overt diserimination in employment
practices by the Connecticut Welfare Department. But there are, as
a result of a lack of sufficient numbers of employees with a bilingual
capability, denials of services to the non-English-speaking minority
client in Connecticut, and we found so. I guess that could be classi-
fied as a subtle as opposed to an overt form of discrimination. And
we are negotiating there for a correction of that now.

Mr. Epwaros. Mr. Holmes——

Mr. Hormes. T feel that the law is adequate, as T testified. and it
does not address just overt forms of diserimination.

Mr. Epwaros. May T ask just one question there ?

Mr. Drixaw. Surely.

Mr. Epwaros. In the Connecticut case you mentioned. was it not
the Puerto Rican Tegal Defense Fund that filed an action here against
the Connecticut Department of Welfare.

Mr. Hormes. T have read Miss Rose’s testimony on that and our in-
vestigation was not initiated by a complaint filed by the Puerto Rican
Legal Defense Fund. The Puerto Rican Tegal Defense Fund became
mmvolved in the case subsequent to a joint review of the Connecticut
Welfare Department by OCR and the Boston SRS Regional Office.

Mr. Epwarps. In other words, you were doing that anyway?

Mr. Horumes. Right.
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Mr. Drixax. Mr. Holmes, T assume you have a list of all hospital
facilities that have, in fact, diseriminated in the past, and under the
regulations promulgated in July of this year they must have an affirm-
ative action program. How many people, or how do you carry out this
review, that I assume that you do, going to each and every one of them
and seeing what sort of aflirmative action program they are carrying
out, and do you propose a new model for affirmative action, and when
do you think that this affirmative action program that they presumably
have initiated, or reinitiated since July, when will that begin to show
some visible effects?

Mr. HoLmes. T guess, Congressman, that you are referring to the
title VI regulations that were issued. The question there becomes, as to
the hospital that was diseriminatory in 1968, has it overcome its past
diserimination prior to issuance of the July title VI regulation, and
whether there is an affirmative action requirement on the part of such
a hospital that may have overcome the effects of its past diserimination
from the 5-year period, 1968 to 1973. If the effects of past discrimina-
tion had previously been eliminated, I do not think there is an affirma-
tive action obligation on the part of the hospital. If it is shown that
there is discrimination that has resulted in an exclusion of minority
patients, then affirmative action would be required, and this would be
a matter of again advising the State agency in connection with our
own review of facilities, the work of the State agencies and making in-
vestigations of these types of facilities. But, as I indicated, we are try-
ing to draw to a close by the end of this calendar year the State agency
review process. We will have a monitoring mechanism in place and a
reporting mechanism in place with those agencies during the coming
fiscal year, and we are going to try to concentrate our resources on
more in-depth type of investigations which will include hospital refer-
rals or nursing home referral systems.

Mr. Drrxvax. Well, T would like an answer on the question, and the
question put another way is this: What do you do when you find sta-
tistics that were brought to our attention by previous witness? In cer-
tain cities, such as New Orleans, there is obvious discrimination going
on, there is a checkerboard pattern where hospitals that do, in fact,
receive medicare have virtually no blacks, and yet they continue to re-
ceive funds. And. also, in further previous testimony, nothing has been
done to date in Mobile and other cities with this pattern. Well, now,
then, Mr. Holmes, this affirmative action. do you cut off funds, do you
report them to Justice, do you recommend litigation? What do you
do?

Mr. Horaes. Well, we conduct a review, first, Congressman, to as-
certain more facts than just simply the statistical information.

Mr. Drixax. Having completed the review, what do you do?

Mr. Hormes. The regional office will condunet an onsite review, and
I might let Mr. Rives, the director of the Health and Social Services
Division go through step-by-step what one of those reviews would
consist of.

Mr. Drinan. Well. sir, if T may say, that is not my question. I as-
sume that you go and review. I am saying, what do you do then? How
many cases do you refer to Justice; how many times do you actually
get involved in litigation? It has been contended here that OCR does
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not move, first, it waits for private organization and, but for them,
they would not be involved on the side of the plaintiffs. All T am say-
ing is, how affirmative, how many actions are you involved in? And
what have you done with the Justice Department ; what do you really
do as an ultimate sanction ?

Mr. HoLmes. Well, the ultimate sanction is either administrative
enforcement proceedings, pursuant to title VI regulations, or refer-
ring the matter to the Department of Justice for court action.

Mr. Drinax. How often do you do it, sir?

Mr. HoLmes. Before that—well, we have right now a nursing home,
for example, in California, that is terminated, Federal financial assist-
ance is terminated.

Mr. DriNaN, One. And how many have been terminated in the last 5
years or 3 years?

Mr. Horaes. Approximately

Mr. Rives. There have been no terminations in the last 3 years.

Mr. Drivan. Now, I would like the answer. No terminations?

Mr. Houmes. Mr. Rives says that there have been no terminations
other than the one that is currently terminated in the last 3 years.
Prior to that, there were approximately 15 hospitals that were
terminated.

Mr. Rives. Thirteen ; yes, sir.

Mr. Horymes. Thirteen hospitals whose Federal financial assistance
had been terminated. This was in 1967-68, and the hospitals subse-
quently revised their procedures and came into compliance, But, before
we take that action, Congressman, if T may add, we will conduct a re-
view. We do not respond just to complaints. In connection with a
State agency review, we will go on site at facilities. As I noted, in the
3-year period from 1970-73 we conducted onsite reviews of some 3,300
hospitals, all told, and when we identify problems at those hospitals,
we will so notify the hospital, and then negotiate for compliance. 1
mention in my testimony also that in 1973, the Atlanta regional office
of the Office for Civil Rights had medicare clearance responsibility
over 92 facilities where we estimated in 80 percent of those cases it was
required that we go onsite and identify problem areas there, and so
advise the institution. They then gave us the satisfactory assurances
and commitments that established their compliance status, and thus
they were cleared.

Mr. Drinan. Well, what would you say if someone wrote to you, as
we have had testimony, that the situation in Mobile today is the same
as it was in the summer of 1967, when the case brought by HEW was
dropped ?

Mr. Hormes. T would say that their facts may be somewhat wrong.
I believe that we have been in Mobile in 1972. Was that when it was
Mr. Rives?

Mr, Rives. Yes.

Mr. Hovaes. And had conducted an investigation of those hospitals
in_question at that time, and had found them to be in compliance. 1
might mention one of the hospitals. T think it was Doctors Hospital
which had very low minority utilization. Tt had six black physicians
with stafl privileges at that hospital. But, we were in Mobile in 1972
and conducted an investigation at that time, and found the hospital
to be in compliance.
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Mr. DrinaN. Does compliance mean that 8 percent of the total pa-
tient load is black?

Mr. Hormes. It may or may not.

Mr. Drinan. Well, that is the key question, sir.

Mr. HoLymes. T believe it is the key question.

Mr. Drixax, Well, what is your answer?

Mr. Houmes. Let me, if I may, have Mr. Rives outline the proce-
dures we go through in conducting onsite investigations.

Mr. Drixan. Well, Mr. Holmes, that is not my question. I am very
familiar with them. I have done this work for a number of years. T
just want to say, or ask, what do yon do when yon find 3 percent of the
[{zltéient. load is black in 1967, and it is the same in 1972; what do you
do?

Mr. Houmes. That is what I would like to ask Mr. Rives to set forth,
if T may.

Mr. Rrves. In conducting a review of the hospital, certainly a reason
for conducting a review would be the 3 percent utilization. Tf you re-
view the hospital and look, at first, whether or not it has established
open admission policies, made those a matter of record, and made them
public to physicians, to referral agencies, to community organizations
in the area, that is one thing. Second, whether or not the staff of the
hospital is open to any person who meets the staff eligibility require-
ments, regardless of race, color, or national origin. This would be an-
other determination that we would make,

And then, of course, whether or not within the operation of the hos-
pital, there is any evidence of diseriminatory room assignment, or in-
equitable treatment in charges, or in the extension of credit, on any
factor which would influence the admission of persons to that facility.
And then, finally, whether or not in its referral process to nursing
homes or other facilities, there is diserimination.

If we find in none of these situations, is there any action which in-
dicates diserimination, then there well may be other factors that are
involved, such as the economics of the situation, whether or not it is
a private pay hospital, whether or not it takes charity cases, whether
or not it has an outpatient clinic, which would be a source of referrals.
Whether or not it accepts medicaid patients. All of these factors then
would have to be looked at to determine whether or not, in its opera-
tion, it was treating minorities any differently than it was treating
members of the majority. If we find, based on all of the facts that we
can gather that even though the ratio of the utilization is extremely
low, that there is no factor that can identify as a discriminatory fac-
tor. we would find the facility in compliance. :

Mr. Drixan. This brings us back to the key question tiiat nothing
is changing, that Mobile is not atypical, that you have other cities in
the North and South that have this pattern of total underntilization
by minority, black or Chicano, and you are telling me if there is no
overt act, then there is nothing that HEW can do. Now, that is why
I assume many in HEW, and many across the country say that some-
thing more is required to break down the segregated facilities that are
federally subsidized.

Mr. Horymes. Congressman, may [ interrupt?

Mr. Drivax. Yes: sure.




Mr. Horares. Could T have your advice on what you think should
be done in a situation like that from a civil rights standpoint ¢ Now,
there have been some suggestions that have been made that institu-
tions be required to participate in medicaid, for example. The medicaid
relationship is one that is established between the State agency and
the individual facility. Another suggestion is made that hospitals must
be required to establish outpatient clinics when they have never had
an outpatient clinic before. I do not know. These are suggestions that
have been made by people that have testified here and I think careful
consideration has to be given to them.

Mr. Drixan. I can recommend a large number of things that HEW
has not sufficiently done. There could be a preaudit test of a new
hospital that is built by Hill-Burton funds. Many hospitals flee into
the suburbs leaving the black or the poor without adequate facilities.

Mr. Horymes. Congressman, I agree with you on that, and, as T testi-
fied, we are becoming very much involved in just that very issue.

Mr, Wiceins. Would my colleague yield ?

Mr. Hormes. The Chicago region office, T might add, has initiated
a very effective program on the clearance of Hill-Burton construction
on the location of hospitals,

Mr. Drivan. Mr. Wiggins?

Mr. Wicarns. Thank you for yielding.

And T am grateful because I wanted to respond to the question
you posed to Congressman Drinan. The problem is that many people
are complaining that you are not enforcing a policy which Congress
has failed to articulate. And if we object to that, then Congress ought
to be more precise and enact a Civil Rights Act of 1973, in which it
clearly and concisely mandates that your agency and all other govern-
mental agencies go beyond discrimination in the historical sense, and
seek to effect change without finding the background of discrimination,
and take the ambiguity out of the law. Let the Congress address itself
to that program and make a decision. Therefore, it is my answer to
you that you should not undertake to do more than enforce the law.
as it is written. And it is the function of Congress to change that law
if it is inadequate to meet the problems of society.

Mr. Hormes. Well, T appreciate that statement, Congressman. In
any law, you know regulations are developed and policies are devel-
oped. As you know title VI, on paper, is very brief and the legislative
history of that statute may not be at all that clarifying.

Mr. Wiceins. Let me say that title VI is apparently too long.
because, if T understand it, there is one section in there that you have
overlooked and neglected and do not intend to enforee,

Mr. Horaes. Which is that, sir?

Mr. Wigeins. Section 604. You do not have it., but let me just throw
out a hypothetical illustration, please. .

Mr. Hormes. We have not—I do not understand the basis for vour
concluding that we have overlooked it. ’

Mr. Wieerys. T do not expect you to off the top of your head. Let
me say, you find in the State of Connecticut, a situation where hos-
pitals up there are failing to provide adequate services to certain
minorities because they do not, themselves, hire sufficient bilineual
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people. Now, have I stated the essence of the facts that have involved
your agency in trying to change that pattern?

Mr. Hormes. Yes. It is the county welfare offices, but, essentially,
it is the same example ; yes.

Mr. Wiceins. You are really complaining about their employment
practices?

Mr. Horyes. The issue, Congressman, is a denial of services to the
beneficiaries of Federal financial assistance.

Mr. Wicerxs. I understand that. But, the remedy is to change em-
ployment practices.

Mr. Hormes. Mr. Gerry has led that investigation. He can ad-
dress that.

Mr. Wiceins. And address your answer to section 604, which I think
maybe Congress ought to repeal.

Mr. Gerry. Yes. I think that section 604, as we have interpreted it
consistently, prohibits us from essentially overlapping a jurisdiction
with the qual Employment Opportunity Commission under title
VII of the Civil Rights Act in the sense of conducting investigations,
the purpose of which is to identify the discriminatory practices in
('mp{n_\-'nwnt._ per se. Now, really our involvement in this overlap, or
how we have handled it, started back several years ago with regard
to the teacher discrimination, teacher firing situation which occurred
in many Southern States in which the question was, did section 604
prohibit the Office of Civil Rights from doing anything with respect
to discrimination in teacher firing, and the position was, at that point,
no, it did not when the teacher fired, had an impact on children; that
is, the discriminatory employment practices had an impact on school
children who were specific beneficiaries of title VI. And the courts
have used a similar analysis and there was a development of policy
for some time which is still extant in the office that diserimination in
teacher employment practices teacher hiring or firing, teacher pro-
motion. has enough of an impact on the children to be reachable
under title VI.

Now, when you move to the welfare system. you have a much
stronger involvement between the beneficiary and the staff. Here we
are not talking about discriminatory practices of not hiring persons
of one ethnic group or another. We are really talking about job skills;
we are talking about one group of people who can walk into an office
and face personnel who are technically capable to communicate and
provide client services to the person and anather group of people who
walk into an office and do not need a person who can provide them
services.

Mr. Wiccins. I totally agree with you in that it ought to be law,
that is law made by the Congress. You are really saying that Congress
made a terrible mistake. and are going around trying to rationalize it.
And I wonld think maybe section 604 ought to be deleted and this sub-
committee might make that recommendation, because you have gotten
yourself in conflict with the clear words of the statute.

Mr. Gerry. Well, T want to point out one thing on that specific
point, without going off. Our position really is not that the State has
to adopt any different employment practices. Our position is that peo-
ple with certain skills have to serve clients. Now, there are several ways
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that the State can provide people with those skills that are not di-
rectly related to any specific employment. Training might be one, for
example, which would not involve hiring people of any particular—
certainly not of any particular ethnic group or any particular lan-
guage skills. What we are saying is that the duty 1s to provide the
capability. Employment may be one way to get that capability, but
training might be another. Reallocation, I think, as the statement
points out, of existing staff could be a big way of handling it. I think
the point we are trying to make, and I wonder if I could add this;
that in some sort of an obscured way, I do not think the problem with
title VI is that the statute is not broad enough or does not cover the
issues and I do not think that our problem is so much with the wording
of the statute. But, I think that what you have to do, and what we are
trying to do, and what cases that we have been developing attempted
to do, is to develop the tools, the practical real world tools to develop
title VI cases, which are data collection techniques, and analysis tech-
niques, ways of investigating, ways of getting information that is
necessary to provide the evidentiary support, and in the last analysis
the articulation of policies. Without those kinds of skills, which we
are trying to develop, and rapidly trying to develop, we would not get
to the point of l'ealH}' reaching the number of institutions with the
effect that we want to have,

So, I would emphasize that our big task right now is the develop-
ment and refinement of those skills. And it is something, in terms of the
delivery of services, per se, that we have not spent very much time on
in the past, that we now are attempting to spend a great deal of our
time on. And I think it goes to the number of staff we need, for ex-
ample, the fact that increasing staff without the skill, without the ap-
proaches, and without the ways of making cases, will not necnssarifv
get us closer to better client service. So, I think as Mr. Holmes indi-
cated, this is the year that we see to really try to intensively increase
our capability to get, not only the evidence, but analyze it and then
reach some firm conclusions. Once reaching the firm conclusion, I
think our record has been historically one of taking an aggressive
posture,

Mr. Wiceins. Well, I thank the gentleman for yielding.

Mr. Drinax. I thank you, Mr. Wiggins.

Mr. Holmes kindly asked me for suggestions. We have had a num-
ber of them and I hear no rebuttal or explanation. The American
Public Health Association indicated that there are deposits required
regularly of minority and poor people, and they indicated sometimes
those deposits are very large. And I think we ought to have a survey
or review of that.

Second, it has been stated that there is no full-time health expert on
the staff of OCR.

Third, it has been stated that the OCR does not talk formally and
regularly and consistently with designated members of minority
groups.

Fourth, T think there is a misinterpretation of the U.S. Supreme
Court decision in Mr. Holmes’ paper. I do not think the Jefferson de-
cision supports the contention he makes on page 15.
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I could go on, in specifics, but however the assumption is, you, your-
self, made the assumption that if you had sufficient personnel that
then you could carry out the purposes of title VI. That is what I
gathered, that all we need is more people and more court suits and
that type of thing, and yet, T am not certain because as I read it, and
see all of the evidence, the situation today is the same as it was, as
outlined in that George Washington University Law Review article
in 1968,

Mr. Horaes. What situation today is the same as it was in 19687

Mr. Drixax. Three percent Negro utilization in Mobile.

Mr. HoLmes. Are you talking about Mobile, in particular, or are you
talking about the Nation ?

Mr. Drinan. Nationwide.

Mr. Hormes. The facts do not support that, Congressman.

Mr. Drinax. All right.

Mr. HoLmes. I am sorry, but they do not support that on a nation-
wide basis. We are conducting, I might add, another survey this year,
Congressman Drinan. We conducted one in 1968-69, and we are going
to conduct another one this year. It is a hospital survey to check on
current room oceupancy and patient population for all hospitals. But
implicit in your statement, Congressman, and T cannot let it go by, I
am sorry, is that nothing has been done by us in the last 5 years to
enforce this program. I have a staff of some 89 people who are strongly
committed to enforeing this program, who have been working hard
for the last 5 years to make the gains that have been made. We have
been far from perfect. And I concede that in my testimony. But, to
suggest that the situation today in health care for minorities is no
fl}iﬁ('l'l‘l‘lt than it was 5 years ago is just not supported by the facts in
the record.

Mr. Drixan. I would assume that you feel that the GAO, in the sur-
vey that came out in July of 1972 did, in fact, have accurate statistics
about the clustering of patients?

Mr. Horames, They had accurate statistics, T am sure, regarding the
four areas that they worked on. And I think that their report indicated,
Congressman, that there have been minority access to health care facil-
ities which have increased in those areas. There is still the issue of the
racially identifiable facilities, that is right, and that they noted in Los
Angeles, Detroit. and other communities,

Mr. Epwarps. May I interrupt there for a moment ¢

Mr. Drivan. Yes.

Mr. Epwarps. Mr. Holmes, why do you not ask or require of hos-
pitals and nursing homes receiving Federal money that they publicize
the fact that they are available for all patients?

Mr. Horses. Congressman, we do ask that they do that. They must
publicize them. Mr. Rives would you like to outline that, please ?

Mr. Rrves. Well, each time we do a review, and in connection with
our compliance reports, we require that a facility make it clear to the
public, as T mentioned above, to minority groups and to the referral
sources, including physicians, that the facility has an open admission
policy. That is a requirement, a routine requirement.

Mr. Epwarps. Where is that published? Is that put in the news-
paper or the post office? T think Mr. Drinan, in an earlier hearing on
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this subject, pointed out that you cannot expect sick people on a
stretcher to ascertain in advance whether or not they are going to be
discriminated against in a particular facility. They are not in a po-
sition to know, so would you explain how this is made, this informa-
tion is made generally available to the people and, especially, to the
minority community ¢ -

Mr. Rives. Well, the matter of posters, and as notices in the news-
papers, in my estimation, is not an effective way of doing it. It is done
m many facilities having posters and putting ads in the newspapers.
The effective way is to let organizations, community organizations,
minority organizations, the physicians, themselves, who are the pri-
mary source of referral, the welfare agencies, church groups maybe,
whatever the best means of getting information disseminated to the
people that are going to use the facility will be, and all of these are
required to be used, particularly, where you find a low rate of utiliza-
tion or a racially identifiable facility. In all of those we make sure in
our reviews that all steps that we can reasonably think of, be taken
to inform the minority community of the fact that this is a facility
that has an open admissions policy, and that they would not be dis-
criminated against if they go there.

Mr. Howumes. Congressman, I think there is much more that can
and should be done in this area, in the dissemination of information.
I do not think there is any question about it. The GAO reports men-
tioned the Medical Services Administration program, and Mrs. Reif-
man may be able to address that, because I understand that some
things are being developed there currently.

Mrs. Rerrsan. Well, I do believe that there is a public—I under-
stand that there is. That the Medical Services Administration within
SRS is in the process of preparaing a public information booklet,
which would assist the people first of all, in understanding the op-
portunities which are available to them under medicaid, and the re-
quirements of the procedures under the medicaid program.

Mr. Epwaros. Well, the committee would be interested in your past
efforts along these lines, and your future efforts so if you could sub-
mit it for the record, some correspondence or memorandum on this,
it would be appreciated.

Mr. Hovses. T think that there is much more that can be done,
Congressman.

Mr. Epwarps. I do not want us to leave here today without dis-
cussing this business of the staff physicians, their private practices
and their referral practices and what, if anything, you can or cannot
do about it. We were all disturbed, and I am sure you are just as
disturbed as we were, with the charts submitted by the General Ac-
counting Office showing that insofar as the segregation of minorities
in hospitals, all white hospitals, or all black hospitals, or all brown
and so forth, the results have not been remarkable. The charts look
about the same now as they did a few years ago. And we understand
how difficult it is, and that there is a problem of housing and con-
venience and everything else. But, the charts still are there for us to be
looking at.

Now, what rational basis is there for allowing hospitals to limit
their admission of patients to members of one race just because the




staff physicians happen to have private practices limited to members
of one race, or the staff physicians determine patient referrals based
on race ! In order not to discriminate, do not hospitals have some sort
of an affirmative obligation to overcome these practices?

Mr. HoLmes. Yes; there is no question about it. Congressman, let
me be very straightforward about it. We have had a policy, and one
that 1s somewhat troublesome to me, and that we must review, that
says, In effect, that if a hospital has a sufficient number of physicians
with biracial practices, and, as a result of those biracial practices,
there is some proportionate or near proportionate use of the facility
by minorities, we would not necessarily question the granting of staff
privileges to a physician who had a uniracial practice. I do not know
whether it woufd be a discriminatory practice but a uniracial practice.
_ Now, we have examples, and there is an example recently in 1973—
it was the Kings Daughter Hospital in Yazoo (" ity, Miss.—where we
discovered that there was a substantial underutilization of the hospi-
tal by minorities, and we discovered that the physicians there with
biracial practices were not referring their minority patients to the
hospital, but were referring them largely to other hospitals that they
were connected with. We asked the hospital to grant staff privileges
to the one black physician in the county who did not previously have
staff privileges at the hospital. Are those facts essentially correct?

Mr. Rives. Yes, essentially.

Mr. Hormes. Again, I say that we have largely looked at whether a
sufficient number of physicians at the hospital have biracial practices
and are they refering their patients to hospitals in a nondiseriminatory
way. We have not gone much beyond that to, for instances, examine
whether all doctors who have staff privileges should have biracial
practices. And I think that is something that, in connection with our
review of existing policies, we have to look at very closely.

Mr. Epwaros. Now, if a doctor decides to place white patients in a
particular institution, well, suppose he decides to treat only white
patients, is that not racial discrimination, any way, whether or not
it is in violation of the Federal law?

Mr. Horaes. There is no question about it.

Mr. Epwarps. And this doctor is entitled to the medicaid program,
then could he be dealt with by title VI?

Mr. Hormes. Certainly.

Mr. Epwarps. But not with medicare?

Mr. Hormes. Not medicare, medicaid, yes, but not medicare.

Mr. Epwarps. Mr. McClory ?

Mr. McCrory. Thank you, Mr. Chairman. I am interested in all of
these civil rights issues in trying to determine not only the defi-
ciencies which we are experiencing, but, also, the progress which we
are making. It always seemed to me to be important in promoting
civil rights to demonstrate examples of where the efficacy of nondis-
crimination or integration had produced the kind of beneficial results
that we all know can result. T believe T am in a very fortunate situa-
tion in my congressional district. I do not see that any bad examples
have been cited regarding Waukegan, I11., for instance. We have one
Catholic hospital and one nondenominational hospital. T believe that
the patients are treated equally and in a nondiscriminatory way in
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each, and where we are experiencing some progress insofar as the staff
is concerned.

However, I am rather discouraged, myself, at the relatively few
blacks who appear to be entering the professions, I do not think it is
entirely the result of the educational institutions. I think there is
something else that is involved. Have you made any study or do you
have any statistics which would indicate the extent of progress that
we have made with regard to medical doctors or with regard to those
that are serving in the health care field.

Mr. Horaes. Congressman, I do not know how responsive I can be
with regard to statistics. T do understand that recent publications indi-
cate that there are presently approximately 338,000 physicians in the
United States and of that number only 4,800 are black, a very low
number of black physicians. I think that that figure is somewhat of an
increase over previous years, but T am not certain because T have not
seen previous surveys. However, our jurisdiction under title VI is
broad and goes to admission practices, for example, of medical schools,
of colleges, and universities. Tt is an area where we have been very
active. We also are currently very active in regard to 10 Southern
States where the issue of the dual system of higher education is before
us. But, the issue there is a matter of accessibility to higher education
opportunities by minorities and professional opportunities in the med-
ical or health professions. We have had complaints of discrimination
in this area, and we have pursued them.

Mr. McCrory. Do we have any special educational efforts or any
advertising programs to encourage people in the black communities
to become nurses, or practical nurses, or registered nurses, or anything
of that nature? [ See app. 3 at p. 286.]

Mr. HoLmes. Congressman, I cannot respond, offhand, but T would
be glad to go to the Public Health Service and submit that for the
record. I would imagine that there are such types of programs, and
there may be even financial assistance programs. We would be glad
to provide that as an insert for the record.

Mr. McCrory. That would not be involved in the HEW authority,
is that it ?

Mr. Houmes. Well, under the Public Health Service there are vari-
ous grantmaking programs, but not directly under us. Of course, we
are very interested about the nondiserimination policies of medical
schools and undergraduate schools.

Mr. McCrory. I have the feeling that an individual who enters the
hospital and is served, for instance, for the first time by a black nurse
or an attendant of some kind has a change of attitude almost immedi-
ately. And I do not know how the public attitude gets changed except
by experiencing the benefits of treating people equally, and just get
rid of that prejudice which existed until you experienced the benefit
of nonprejudice.

Mr. Houmes. T think that is right.

Mr. McCrory. I feel that if we take these statistics of how many
black doctors are serving in the hospitals ag you indicate, 4,800 against
338,000 white doctors; why to provide any kind of balance in the
hospitals across the country would be just virtually impossible be-
canse we do not have the qualified professionals to include in the
hospitals.
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Mr. Horaes. The balancing of staff.

Mr. McCrory. Yes. My experience has been more in the educational
field where I sensed a definite problem there of trying to get qualified
black professors to balance the faculty and to try to respond to what
the students, themselves, want, and which the administration is strug-
gling with. In my own district I know I have that problem right now.

Well, I appreciate your testimony, and your efforts. And I have no
further questions, Mr. Chairman.

Mr. Epwanrps. Thank you.

Mr. Horsmes. Thank you, Congressman.

Mr. Epwarps. Mr. Holmes, how much notice do you give an insti-
tution, if any, when you are going to make an onsite inspection ?

Mr. Horyes. Mr. Rives?

Mr. Rives. It will vary. If it is a routine review and there is no evi-
dence that there is any attempt to avoid the responsibility, we would
probably give them a week’s notice. If, on the other hand, the record
has indicated perhaps less than candor on the part of the facility, we
would review them with no notice,

Mr. Epwarps. That is a good idea. But, you do not have to get a
complaint in order to make an onsite investigation ¢

Mr. Rives. Absolutely not, no, sir.

Mr. Epwarps. Well, on the average, how long would it take before an
action would be brought against an institution, a final resolution?
What is the time frame in finding a difficulty, in filing an action, if
necessary, and the determination?

Mr. Rives. The first step, of course, when we find something wrong
is to try to negotiate correction of it to get voluntary compliance.

Mr. Epwarps. Is that done promptly ?

Mr. Rives. Yes, sir; that is usually itiated at the time of the review
and the reviewer notes that something is not proper. There may be the
necessity for a report to the facility for some negotiation with them,
and the nature of the problem sometimes will influence the length of
time involved in the negotiating process. We feel that if through rea-
sonable good-faith efforts, we cannot achieve voluntary compliance,
then the regional office would refer the case to Mr. Holmes for enforce-
ment and the Office of the General Counsel, in conjunction with our
staff, would review the case, determine whether any additional infor-
mation was necessary, and make another effort to get voluntary com-
pliance. And if it failed, it would either be certified to Justice or the
sanctions provided for through the administrative enforcement would
be followed. And the time after the certification for administrative
enforcement will vary with the requirements of the hearing, the notices
that are required. the time factors after the hearing and the decision by
the Secretary. That can take, as you know, as much as perhaps 10
months from the time of the initiation of the hearing. But, the resolu-
tion in most of our cases is accomplished by the fact that the hospital
knows what the guidelines require and knows that through the demon-
stration of the fact that facilities will be terminated that they will
comply and then they have to be monitored to make sure that the com-
pliance is carried out. So, most of our cases are handled by negotiation
and settlement, by the facility agreeing to take the corrective action we
request, and that is why we do not have a great number of enforcement
hearings.
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Mr. Epwaros. They might think that you are a paper tiger because
you actually have not cut off funds for a long time, is that right?

Mr. Rives. But, if they come into compliance then there is no
point in cutting off the funds.

Mr. Epwarns. Well, let me see now. What about Demopolis, Ala.,
which took 4 years of negotiations to get them into compliance? Why
would that situation take 4 years?

Mr. Rrves. In that situation, we had the staff do the investigation
that was required in Demopolis in the Atlanta region, and the action
was taken pretty rapidly. I agree that the information that we had
in 1968 probably should have indicated a more rapid followup on
the case. But, we have had in the Atlanta region the problem of
having to take those facilities which have the greatest impact and
trying to work with those. And we have had a staff turnover in At-
lanta prior to the last 2 years, and the program was not as effectively
administered as it should have been.

Mr. Hormes. I might say, Congressman, for the record, it is the
Bryan-Whitfield Hospital, 1s it not, in Demopolis? Our last onsite re-
view there was in March 1973, the last census was on August 23,
1973, showing a total patient census of 64, of which 30 approximately,
just about 50 percent were black. I think the service area, that Ms. Rose
made reference to in her testimony, is about 50 percent black.

Mr. Epwarps. Mr. Drinan ?

Mr. Drinan. Well, T find myself, Mr. Chairman, and Mr. Holmes,
and your associates, with a series of questions which are still un-
answered. And I see really no pattern of any affirmative action pro-
gram that will reach the clustering of people. It may be that we are
destined to have two Americas, one white and one black. But, we
keep talking about racially identifiable facilities, and we do not refer
very often to a dual system, but that is what it has been, up until the
recent past, at least. And in all candor, I do not see, Mr. Chairman,
how the Office of Civil Rights expects to get rid of the traces or the
vestiges of the dual system, and they say they are not certain of the
scope of title VI and their regulations and all T said is that as a
Member of Congress, T want to——

Mr. Horaes. I do not think that we questioned the scope of title V1,
Congressman.

Mr. Drivan. I want to be able to break down the dual system and
the racially identifiable facilities, and those are the ones that are 97
percent black or 97 percent white all over the country, North, and
South.

Mr. HoLmes. If we can show evidence of discrimination having
caused those facilities to be that way, ves. T might mention that I just
referred to the Bryan-Whitfield Hospital where a substantial gain has
been made. We have recognized that, and we have focused, Congress-
man, on the agency review. My testimony indicated that some people
may question that focus of our program. We are nearing the end of
that review activity which has been 5 years ongoing. My testimony
mentioned the Richmond. Va., and the San Antonio reviews, where
it was ostensibly a question of minority underutilization of skilled
nursing homes. That review indicated that there was a disproportion-
ate minority utilization of skilled nursing homes in those two com-
munities. And our feeling is that a more indepth investigation of
referral processes is called for and we want to move in that direction,




181

Congressman. But, at the same time, let me say that we have a very
large program with many facilities. We have tried to enlist the State
agencies and the substantial manpower that is available there. Mr.
Rives estimated for me the other day that people in the State agencies
devoted to title VI type of investigations and comlpliance activities,
range about 10 to 1. I mean 10 State agency officials devoted to that
type of work compared to one OCR or Federal official. And we have
trained those State agencies and so we have tried to enlist their sup-
port and the manpower available through them.

But, the point I was making is that we have a broad range of facili-
ties and programs to look at, of which a portion are hospitals and
nursing homes.

Mr. Drixvax. All right.

Mr. Chairman, I would just like to for the record, state all of the
questions to which I have not received answers and T hope that in the
future this committee can have a regular flow of information from the
Office of Civil Rights. T am not challenging anyone’s good intention
there. All I am saying is this subcommittee and this Congress and
OCR and HEW, are trying to break down the two worlds that exist
out there. These are the questions and if you would like, you could
get them for the record and send us information. [See app. 3 at
p. 285.]

Is the Chicago preaward procedure now being used nationwide and,
if so, with what results? If not, why not ?

Mr. HoLyes. May I respond to the questions, sir? You indicated
these are questions that you have not gotten responses to?

Mr. DriNan. No, I mean I want them in the future. T am not saying
that you avoided them. All I am saying is that we need this.

Mr. HovLmes. T thought I heard you say that, Congressman, and I
apologize. I will be glad to answer them now. I do not know what the
subcommittee’s time is.

Mr. Drivax. I did try to pick them off because we are going into
Session.

Mr. Horxes. We will be glad to supply answers then for the record.
[See app. 3 at p. 286.]  °

Mr. Drixan. And the second question is that in the 1969 survey, was
there evidence there of a dual system among hospitals and nursing
homes? I assume that there was and that, in the future, the new sur-
vey—I assume there has been no survey since 1969 done by OCR and
in the new survey, will there be substantial progress noted, or what
are we actually looking for in that survey ?

On medicaid, it seems to me on the cutoff of medicaid patients, both
by hospitals and doctors, we skirted around that. Why is that not a
violation of title VI? Do you need a further regulation by the Con-
gressto title VI?

Mr. Horaes. Can T just ask for clarification on that question if we
are going to respond for the record subsequently? What do you mean
the cutoff [ See app. 3 at p. 286.]

Mr. Drivan. Well, many private physicians say we simply are not
going to take medicaid patients, as they did in California, for ex-
ample. The GAO survey says in a group practice comprised of 28
physicians in 1970-71, they just said we do not want these medicaid
people any more, and then there are hospitals.

Mr. Hovyes. Oh, they were serving medicaid and then they discon-
tinued that service. A1l right.




Mr. DrinaN. And how many are there like that all over the country
and how many hospitals similarly say, that we do not want these
medicaid patients? I mean, these are all of the things that are in the
law. And then another thing that we did not get into at all, what about
the quality of care at a hospital that is 97-percent black? In Wayne
County, the GAO has told us there are hospitals that regularly have
95- to 97-percent black occupancy and just on a similar basis of review
by physicians or by qualified people, is the quality of care there less
than the quality of care in all white hospitals? [See app. 3 at p. 286.]

Well, all of these questions surge up, Mr. Holmes, and all of you peo-
ple want the law to be implemented and effectuated and so do we.
But, we have insufficient evidence and on the basis of the evidence that
I have anyway, I am not certain we could tighten the regulations even
if that were required. So, I would hope that we can have regular ses-
sions where we can learn more about the problems that we have heard
about. This is now about the fourth or fifth session. And one last point
that I have not received answers to all of the contentions made in the
GAO report by the American Public Health Association and by the
Leadership Conference, and if you are so inclined, I would like to
have a memo from you or from your staff taking point-by-point on
everything that has been told to this committee and explain it or ac-
cept it or say what you are doing about it.

Thank you very much.

Mr. HoLmes. Yes, Congressman.

I appreciate your statement that we are together trying to examine
these problems and see how we can overcome them to assure adequate
and quality care for minority citizens of this country. I appreciate
that and we would be glad fo be of full and complete assistance. I
think I can speak in that regard for all agencies of the Government—
the Medical Services Administration, the Hill-Burton people, what
have you. I would just like the record to show that we would be glad
to respond to the questions that you indicated were unanswered, and
that because of time limitations, there was not an opportunity to do
so this morning.

Mr. Epwarps. Yes, Mr. Holmes.

And, in particular, we would like to get a response to the four ques-
tions raised on page 9 of the GAO testimony of September 12, 1973,
where GAO mentioned four actions that HEW was taking or supposed
to take in July of 1972, but GAO testified to us that action was taken
or being taken in only one of the four.

Mr. Hormes. Yes. [See app. 3 at p. 286. ]

Mr. Epwaros. We would appreciate that.

Are there further questions? Yes, Miss Chavez?

Miss Cravez. Just a couple of questions to try and elarify some of
these statements that you have made today. Is guideline 1, first
promulgated in 1965, still in effect or do the new regulations take
precedence over it ?

Mr. Hormes. No. It was issued in 1969, and it is still in effect. New
regulations, title VI regulations, are consistent with guideline 1.

Miss Cravez. You also mentioned that some of the regulations are
now in the process of being reviewed. Do these regulations referred
to, are these the July 5 regulations issued this year?
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Mr. Hormes. No. I mentioned the existence of the Health and Social
Services Task Force and also, as a part of our planned objectives for
the office during the fiscal year, a reevaluation of current health and
social service program guidelines, with a view to updating those
guidelines. My reference to that did not pertain specifically to the
July 5 title VI regulation.

Miss Cravez. Thank you.

Mr. Epwarps. Mr. Parker?

Mr. Pagger. Thank you, Mr. Chairman.

Mr. Holmes, in your prepared statement you refer to conducting a
survey of health care facilities during this fiscal year?

Mr. Horaes. Yes.

Mr. Parxer. I take it you mean fiscal year 19747

Mr. Horames. Right.

Mr. Parker. Has that survey begun?

Mr. Horyes. Yes.

Mr. Rives. The contract has been let, it is being done on a contract
basis. The questionnaire is currently scheduled to be mailed to hos-
pitals and nursing homes participating in the medicare program on
October 15.

Mr. Parer. Is there a completion date scheduled for that survey ?

Mr. Houaes. How long did the last survey run?

Mr. Rives. The last survey took too long, but the data will be in
within 30 days, and the analysis of it and the review of the problems
that are raised by it, are contemplated to be completed by the end of
the fiscal year.

Mr. Parger. Mr. Holmes, do you see any problem in sharing the
results of that survey with the subcommittee?

Mr. Homes. No; none whatsoever and if you do not have the results
of our 1969 survey, you should.

Mr. Parxer. We do not.

Mr, Hormes. It is publie information, I think. They were released
at the time the survey was completed before, and we would be glad to
get those to the subcommittee, and I regret that you have not had it
before.

Mr. Parker. One minor point: In at least two places, you refer to
an evaluation of referral processes affecting nursing homes. Is that,
therefore, a reason that rather than using the phrase “referral proc-
esses affecting health care facilities,” are you limiting your survey
just to nursing homes?

Mr. Horyes, Our surveys in Richmond and San Antonio were lim-
ited just to nursing homes. The issue of minority utilization of nursing
homes in those two communities. But, no, we are not limiting ourselves
from the standpoint of examining the need for that type of referral
analysis, or investigation. It goes beyond nursing homes, in other
words.

Mr. Parger. The GAO report refers to the fact that HEW officials
told GAO that the referral practices in each State would be investi-
gated beginning in July 1972. Ts this the same survey that HEW offi-
cials were referring to that would begin in July 197217

Mr. Hormes. Survey ?
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Mr. Parker. They just had a statement in their report that said,
HEW officials told GAO that the referral practices in each State
would be investigated beginning in July 1972. T take it that was not
done, and that that survey we are referring to here is the same survey ¢

Mr. Horaes. Well, let us separate it. We used survey in a different
context before. The data collection survey, similar to the one we had
conducted in 1969, that is a different issue. The survey of referral
processes is the same survey related to the GAO reference to the
July 1972 commitment.

Mr. Parker. Thank you very much.

Mr, Epwarps. Mr. Blommer ?

Mr. Bromyer. Thank you, Mr. Chairman.

Mr. Holmes, I have a long series of questions having to do with
the power of the Secretary of HEW, pursuant to title VI, regarding
discriminatory employment practices, a subject that was discussed
with Mr. Wiggins. I will not ask those questions in the interest of
time, but T wonder if you could provide or have your counsel provide
for our record a legal memorandum addressed to the point of the
relationship between the clear, broad, unequivocal language of sec-
tion 604 and regulations which I think you put in the record: section
80.3(d) (8). It is my view that section (d)(8) is clearly beyond the
power of the Secretary to enforce, It is not even speaking in an area
where Congress is silent but is speaking in an area where Congress
has specifically stated what the power shall be. Any legal memorandum
supporting the legality of that would be very much appreciated by me.

Mr. Hormes. T will be glad to have the Office of General Counsel
supply you such information. [See app. 3 at p. 287. ]

Mr. Bromyer, Thank you very much.

Mr. Mmwes. If you have specific questions—you said you had a long
series of questions—and if you could just send us a copy of those,
it would be helpful so that we would be sure we were being responsive.

Mr. Brommer. Well, my questions have to do with the perimeters
of that power, that you think have or that you state that you have
here in section (3) and regard specific instances, specific fact situ-
ations. If you will provide me the legal basis of this section, I can
apply that myself, and then, if I have questions, I will send you a
whole list of fact situations and will go through them one by one as
to exactly what the Secretary of HEW can do to nursing home A,
to hospital A, and down the line. But, T think that it would be, from
my point of view, much easier, and 1 think much clearer for our
records.

Mr. Mires. Fine.

Mr. Epwarns. If there are no further questions, we will adjourn.
This concludes the first phase of this particular inquiry by the Civil
Rights and Constitutional Rights Subcommittee, and subject to the
decision of the members of the subcommittee, we will issue a report
on our investigation to date. We are pleased to have had the oppor-
tunity to become acquainted with your office, Mr. Holmes. We are
looking forward to close cooperation and a close association with you
in the future. And we thank you for your testimony and we thank
your colleagues for appearing with you today.

Mr. Hormes. Thank you, Mr. Chairman.

[Whereupon, at 12:15 p.m., the hearing was concluded.]




APPENDIXES

APPENDIX 1

REPORT TO THE
COMMITTEE ON THE JUDICIARY
HOUSE OF REPRESENTATIVES

Compliance With Antidiscrimination
Provision Of Civil Rights Act

By Hospitals And Other Facilities
Under Medicare And Medicaid s.coso

Department of Health, Education,
and Welfare

BY THE COMPTROLLER GENERAL
OF THE UNITED STATES




COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. D84S

B-164031(4)

Dear Mr. Chairman:

In accordance with a request from your Subcommittee No. 4, dated
June 3, 1971, we are submitting to you a report on our review of com-
pliance with the antidiscrimination provisions (title VI) of the Civil
Rights Act of 1964 by hospitals and other facilities under Medicare and
Medicaid.

As authorized by the Subcommittee, we have obtained comments
from the Department of Health, Education, and Welfare on a draft of
this report. The Department's comments have been incorporated in
the final report,

In accordance with your Subcommittee's request, we are also
preparing another report, which will be sent to you separately, on our
review of compliance with title VI of the Civil Rights Act of 1964 by
facilities receiving assistance under the Hill- Burton Facilities Con-

struction and Modernization Program.

We plan to make no further distribution of this report unless cop-
ies are specifically requested, and then copies will be distributed only
after your approval has been obtained or public announcement has been
made by you concerning the contents of this report,

Sincerely yours,

T (7 st

Comptroller General
of the United States

The Honorable Emanuel Celler
Chairman, Committee on the Judiciary
House of Representatives
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COMPTROLLER GENERAL'S REPORT TO COMPLIANCE WITH ANTIDISCRIMINATION
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HOUSE OF REPRESENTATIVES HOSPITALS AND OTHER FACILITIES UNDER
MEDICARE AND MEDICAID
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DIGEST

WHY THE REVIEW WAS MADE

At the request of the Chairman, House Committee on the Judiciary, the General
Accounting Office (GAD) examined whether hospitals, extended-care facilities
(ECFs), and nursing homes participating in Medicare or Medicaid were comply-
ing with title VI of the Civil Rights Act. Title VI provides that no person
shall be subjected to discrimination on the basis of race, color, or national
origin under any program receiving Federal financial assistance.

GAO evaluated the policies and procedures used by the Department of Health,
Education, and Welfare (HEW), to ensure that medical institutions participat-
ing in these programs did not discriminate. GAO's review included visits to
medical facilities in four metropolitan areas--Atlanta, Georgia; Birmingham,
Alabama; Wayne County (including Detroit), Michigan; and Los Angeles County,
California.

FINDINGS AND CONCLUSIONS

Shortly after Medicare and Medicaid were enacted, HEW made extensive efforts
to enforce title VI compliance; since then it has significantly reduced its
activities in this area.

HEW now makes relatively few onsite visits to hospitals, ECFs, or nursing
homes. HEW officfals advised GAO that during 1971 its Office for Civil
Rights (OCR) made 950 reviews of hospitals and ECFs to determine their com-
pliance status; slightly over 300 of these visits were onsite reviews.

Instead, HEW relies more on information reported by institutions participat-
ing in Medicare and Medicaid; on compliance reviews by State and local agen-
cies; and on complaints by beneficiaries, physicians, and others to identify
institutions which may require enforcement action. HEW officials advised GAO
that in 1971 OCR made over 1,700 visits to State and local agencies to moni-
tor their civil rights compliance activities, including these agencies' re-
views of the compliance status of hospitals and nursing homes under the
Medicaid program. (See pp. 14 to 27.g
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HEW officials have told GAD that the type of discrimination existing today

is substantially different from that =xisting when title VI was first en-
acted. The law was aimed at remedying overt discrimination which had existed
in some States. Discrimination in health facilities today is not overt and
is therefore difficult to detect or to prove. (See p. 12.)

In gaining access to the health system, discrimination against the poor is
prevalent but cannot be dealt with by HEW under title VI. HEW officials be-
lieve that past racial discrimination in such areas as employment and housing
have placed members of minority groups in an economically disadvantaged posi-
tion and, as a consequence, in a poorer state of general health. (See p. 67.

Disproportionate use ¢

Most hospitals, ECFs, and nursing homes under Medicare and Medicaid in the
four metropolitan areas were integrated, and all were considered to be in
compliance with title VI. This does not mean that discrimination was com-
pletely nonexistent but only that it did not exist in an overt form subject
to objective analysis and detection.

However, a disproportionate share of minority-group patients received their
health care from government-owned hospitals (State, county, or city). These
hospitals attracted minority-group patients because they

--provided medical care at little or no cost to indigent patients,
--were easily accessible,

--had traditionally been used, and

--had made special efforts to accommodate minority groups.

At most private hospitals patients can be admitted only by a physician hav-
ing admitting privileges. Because there are relatively few physicians in
many areas where minority groups live, these people often must rely on out-
patient clinics at government-owned hospitals for their general medical
needs. When hospitalization is necessary, they are then admitted to these
institutions. (See pp. 39, 43, and 61.)

In two of the four metropolitan areas visited by GAO, minority-group patients
were unaware that their Medicare or Medicaid coverage entitled them to use
private hospitals as alternatives to the traditionally used government-owned
hospitals. Actions to increase such awareness might result in greater use

of private hospitals. HEW officials advised GAD that one of its component
organizations had developed a proposal to increase the awareness of Medicaid
recipients of benefits and services available to them. (See pp. 10, 35, 43,
46, and 66 to 68.)

Other reaeons for clustering of
minority-group patients

Many hospitals, ECFs, and nursing homes were treating only patients of one
race--or had few patients of other races--even though the facilities published
open admission policies. Clustering of minority-group patients in certain
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facilities is very likely not the result of current discriminatory policies
or practices but is more 1ikely the result of

--personal preferences by patients and their physicians,
--convenience of the institutions to the minority-group communities, and

--familiarity of the minority-group communities with the instfitutions from
prior associations. (See pp. 32, 35, 46, 50, and 67.)

Most of these facilities were in areas heavily dominated by one racial group.
Also some of these facilities were established to serve special religious or
ethnic groups or had established policies which restricted admission to
people with substantial financial resources. Although their policies did not
preclude admission on the basis of race, color, or national origin, they did
effectively limit the numbers of patients of races, colors, or national ori-
gins not common to the religious, ethnic, or economic character of these
facili*ies. (See pp. 48, 59, and 60.)

Civil rights groups and HEW officials attributed patterns of predominantly
black or white ECFs and nursing homes partially to the practices of State
and Tocal health and welfare departments in referring patients to these faci-
lities. HEW officials told GAO that the referral practices in each State
would be investigated beginning in July 1972, (See pp. 11, 15, 42, and 43.)

According to HEW statistics, nonwhite beneficiaries were not using extended-
care facilities under the Medicare program to the same extent as white
beneficiaries. On the other hand, nonwhites had substantially increased

the Tengths of their hospital stays after Medicare was enacted.

Some black physicians have told GAD that blacks--more frequently than others--
care for 111 members of their families at home and do not use ECFs or nursing
homes for convalescent care after discharge from hospitals. These factors--
increased hospital stays and home convalescent care--possibly may account

for the disproportionate use of ECFs. (See pp. 15, 16, and 38.)

Commente of HEW offieiale and representatives
of eivil rights groups

HEW officials believe that title VI has helped to remedy overt discrimination
in health care. However, these officials, as well as representatives of
civil rights organizations, believe that title VI may not be adequate to deal
with the more complex forms of discrimination--such as the general attitudes
of whites toward nonwhites or the lack of understanding by white hospital
staff of the cultural or economic backgrounds of minority-group patients.
(See pp. 12 and 52.)

According to HEW officials, to deal with the subtle forms of discrimination
existing today, it may be necessary to modify the law so that instances such
as a disproportionate number of minority patients in a hospital compared
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with the number in the community population are considered sufficient evi-
dence for HEW to compel a facility to take action to increase the number of
its minority patients or demonstrate why more minority patients are not
served. (See p. 67.)

HEW has developed a form for regional office use to determine the extent to
which States are enforcing compliance with title VI in skilled nursing homes
participating in the Medicaid program. HEW is also promoting the establish-
ment of ombudsman units in each State government to review and follow up com-
plaints made by, or on behalf of, nursing-home patients. This should pro-
vide another source for the receipt of civil rights complaints. (See p. 13.)
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CHAPTER 1

INTRODUCTION

At the request of the Chairman, Committee on the Judi-
ciary, House of Representatives, we examined whether hospi-
tals, extended-care facilities (ECFs), and nursing homes
participating in the Medicare and Medicald programs were
complying with title VI of the Civil Rights Act of 1964
(42 U,S5.C. 2000d-2000d-6). Medicare and Medicaid are two of
the major health programs which receive Federal financial
assistance and which are subject to the provisions of ti-
tle VI of the Civil Rights Act.

Title VI of the Civil Rights Act of 1964 provides that:

“No person in the United States shall, on
the ground of race, color, or national origin be
excluded from participation in, be denied the
benefits of, or be subjected to discrimination
under any program or activity recelving Federal
financial assistance."

The Department of Health, Education, and Welfare (HEW)
regulations implementing title VI provide that all federally
assisted activities provide assurance that their programs or
institutions are operated without discrimination. Before
being approved by HEW for Medicare or Medicaid, medical in-
stitutions are required to execute an '"assurance of compli-
ance" statement which certifies that they will comply imme-
diately and fully with title VI and HEW regulations.

We evaluated the policies and procedures used by HEW in
its attempts to obtain compliance with title VI by hospitals,
ECFs, and nursing homes participating in the Medicare or
Medicaid programs. We also analyzed data in four major met-
ropolitan areas--Atlanta, Georgia; Birmingham, Alabama;

Wayne County (including Detroit), Michigan; and Los Angeles
County, California--to determine whether minority groups had
been given an equal opportunity to obtain medical services.

37-401 O - 74 - 14
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DESCRIPTION OF MEDICARE PROGRAM

The Medicare program, established by the Social Security
Amendments of 1965 (42 U,S.C. 1395-1395 11), is administered
by the Social Security Administration in HEW. Eligible
persons aged 65 and over are provided with two basic forms
of protection against most of the costs of health care.

One form, designated as Hospital Insurance Benefits for

the Aged (part A), covers care provided (1) by hospitals
during acute stages of illness and (2) by ECFs when skilled
nursing care is required on a continuous basis for a condi-
tion previously treated more intensively in a hospital.
Part A benefits are financed primarily by special social se-
curity taxes collected from employees, employers, and self-
employed persons. Over 20 million persons have part A cov-
erage.

The second form of protection is a voluntary program,
designated as Supplementary Medical Insurance Benefits for
the Aged (part B), and covers physicians services and a num-
ber of other medical and health benefits, including outpa-
tient hospital services and certain home care, Part B is
financed by premiums collected from each eligible benefici-
ary who has elected to be covered by the program and by
matching amounts appropriated from the general revenues of
the Federal Government. Over 19 million persons have part B
coverage.

Although the Social Security Administration has primary
responsibility for administering the Medicare program, HEW
has contracted with (1) private organizations called fiscal
intermediaries and carriers to assist in reviewing and pay-
ing benefit claims and (2) the States to determine the eli-
gibility of facilities to participate in the program.

All hospitals and other facilities participating in the
Medicare program are subject to the provisions of title VI
of the Civil Rights Act of 1964. If a facility fails to
comply with title VI, it becomes ineligible to receive Medi-
care payments except for hospital services provided in emer-
gency situations.
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HEW regulations state that services provided by physi-
cians and other medical suppliers under part B of Medicare
are not subject to the provisions of title VI because the
Government's contractual agreement under part B is with the
beneficiary not the supplier of medical services.

Medicare payments for care provided by hospitals under
parts A and B and ECFs under part A amounted to $4.8 billion
in fiscal year 1970.

DESCRIPTION OF MEDICAID PROGRAM

The Medicaid program, established by the Social Security
Amendments of 1965 (42 U.S.C. 1396), is administered by the
Social and Rehabilitation Service in HEW. Medicaid is a
grant-in-aid program under which the Federal Govermment par-
ticipates in costs incurred by the States in providing med-
ical assistance to persons, regardless of age, who are un-
able to pay for such care.

State Medicald programs are required by law to provide
inpatient and outpatient hospital services, laboratory and
X-ray services, skilled nursing-home services, physicians
services, home health services, and early and periodic
screening and treatment to eligible persons. Additional
items, such as dental care and prescribed drugs, may be in-
cluded if a State so chooses.

All persons and institutions providing services under
the Medicaid programs are subject to the provisions of ti-
tle VI of the Civil Rights Act of 1964,

The Federal Govermment pays for 50 to 83 percent (de-
pending on the per capita income in the States) of the costs
incurred by States in providing medical services under their
Medicaid programs. For fiscal year 1970, these State pro-
grams reported expenditures for hospital and skilled nursing-
home care of about $3.3 billion, of which about $1.7 billion
represented the Federal share.

ADMINISTRATION OF TITLE VI

In December 1965 the Secretary, HEW, delegated to the
Public Health Service the responsibility to see that all

-
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hospitals and other medical facilities receiving Federal
funds complied with title VI.

In February 1966 the Office of Equal Health Opportunity
(OEHO) was established within the Public Health Service to
administer title VI on medical facilities. In November 1967
the Secretary, HEW, transferred title VI enforcement respon-
sibilities for hospitals and other medical facilities from
OEHO to the Office for Civil Rights (OCR). The primary re-
sponsibility for securing title VI compliance rests with the
regional civil rights director in each of HEW's 10 regional
offices.

The Health and Social Services Division of OCR, with a
staff of about 50 civil rights specialists, administers ti-
tle VI policies with respect to all health and social serv-
ice (welfare) programs. In the health-care area, OCR is re-
sponsible for (1) seeing that hospitals and other medical
facilities are complying with title VI before they partici-
pate in Medicare or Medicaid, (2) ensuring that these insti-
tutions continue to comply with title VI, and (3) investi-
gating complaints of title VI violations by these institu-
tions.

In a public information booklet, OCR states that any
person who believes that discrimination exists in any pro-
gram aided by HEW should notify OCR. Internal procedures
for handling complaints specify that OCR will (1) advise the

person or facility against which a complaint is filed of the
nature of the complaint and request a written reply, (2) in-
terview the complainant, and (3) conduct an onsite investi-
gation. Title VI requires that when a facility appears to
be in noncompliance, the administering agency should attempt
to secure voluntary compliance.

Before OCR certifies that a hospital or an ECF is com-
plying with title VI--and is therefore eligible to partici-
pate in Medicare--each institution is required to complete
(1) an assurance-of-compliance statement in which it agrees
to comply with title VI and (2) a compliance report--a two-
page questionnaire pertaining to the nondiscriminatory pol-
icies and practices of the institution.




OCR officials advised us that compliance reports must
be submitted by all hospitals and ECFs applying to enter
Medicare and by those institutions already under Medicare
that have changed ownership. OCR officials said that the
factors they considered in analyzing the reports included

--the reported ethnic composition of the population in
the surrounding geographic area of the facilities
compared with those of the patients served,

--the policies of the facilities in advising the com-
munities that they did not discriminate,

--the composition of the hospitals' medical staffs, and

--the sources of patient referrals to ECFs and nursing
homes .

States participate in many programs with the Federal
Government and share the costs involved in providing serv-
ices to recipients of those programs. With the enactment of
title VI of the Civil Rights Act, it became the responsibil-
ity of State and Federal agencies to ensure that no benefici-
ary of a federally assisted program is subjected to discrim-
ination because of race, color, or national origin. A 1966
HEW instruction specified that the States were to be re-
sponsible for ensuring that onsite compliance reviews of all
nursing homes in the Medicaid program are made at least an-
mually.

State reviews are a major portion of OCR's compliance
program in health and social services. When hospitals and
ECFs participate in State Medicaid or other grant-in-aid pro-
grams and these same facilities are under Medicare, a dual
compliance responsibility exists. OCR, however, has final
responsibility for ensuring compliance of facilities re-
ceiving Federal funds and monitors the State's reviews to
ensure their validity.




CONCLUSIONS ON REVIEW OF COMPLIANCE WI

TITLE VI _BY HOSPITALS AND OTHER FACILITIES

UNDER MEDICARE AND MEDICAID

We believe that most hospitals, ECFs, and nursing
homes--under Medicare and Medicaid in the four major metro-
politan areas where our review was made--were in compliance
with title VI. This is not to say that discrimination in
providing health services to minorities was totally absent.
The types of discrimination that were reported to us, how-
ever, were indirect and subtle and did not involve overt de-
nial by medical institutions of staff privileges to minority-
group physicians or of admissions or services to minority-
group patients.

DISPROPORT IONATE USE OF GOVERNMENT-
OWNED HOSPITALS

Although most hospitals participating in Medicare and
Medicaid in these four metropolitan areas were integrated, a
disproportionately large share of minority patients received
their health care at government-owned hospitals (State,
county, or city). Minority-group patients were reported to

be drawn to these hospitals because they (1) provided medical
care at little or no cost to indigent patients, (2) were
easily accessible to minority-group commmities, (3) had tra-
ditionally been used by members of minority groups, and

(4) had made special efforts to accommodate minority groups.

At most private hospitals patients can be admitted only
by a physician having admitting privileges. Because physi-
cians are in short supply in many areas where minority groups
live, persons in such groups often must rely on outpatient
clinics at government-owned hospitals for their general medi-
cal needs. When hospitalization is necessary, they are then
admitted to these institutions as inpatients.

In two of the four metropolitan areas visited by us,

minority-group patients were often unaware that their Medi-
care or Medicaid coverage entitled them to use private

10




199

hospitals as alternatives to the traditionally used
government-owned hospitals. Measures to increase such aware-
ness by minority-group patients might result in their greater
use of private hospitals. HEW officials advised us that one
of its components--the Medical Services Administration of the
Social and Rehabilitation Service--had developed a proposal
for consumer education to help ensure that each Medicaid re-
cipient is informed of all Medicaid benefits and services
available in his State.

OTHER REASONS FOR CLUSTERING
OF MINORITY-GROUP PATIENTS

Many hospitals, ECFs, and nursing homes were treating
only patients of one race--or few patients of other races--
even though the facilities published open admission policies,
Physicians; patients; hospital and ECF officials; and repre-
sentatives of civil rights organizations, medical societies,
and welfare organizations have told us that minority-group
patients' being clustered in certain facilities is very
likely not the result of current discriminatory policies or
practices but is more likely the result of (1) peivsonal pref-
erences by patients and their physicians, (2) convenience of
the institutions to the minority-group commmities, and
(3) familiarity of the minority-group communities with the
institutions from prior associations.

We found that most of these facilities were in areas
heavily dominated by one racial group. Also some of these
facilities were established to serve special religious or
ethnic groups or had established policies which restricted
admission to persons with substantial financial resources.
Although their policies did not preclude admission on the
basis of race, color, or national origin, they did effec-
tively limit the numbers of patients of races not cormon to
the religious, ethnic, or economic character of these facili-
ties.

Civil rights groups and HEW officials have reported that
patterns of predominantly black or white ECFs and nursing
homes are partially caused by the practices of State and lo-
cal health and welfare departments in referring patients to
ECFs or nursing homes. HEW officials advised us that re-
gional office personnel from OCR and the Medical Services
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Administration would investigate the referral process and
would perform a number of onsite visits to skilled nursing
homes in each State beginning on July 1, 1972,

According to HEW statistics, nonwhite beneficiaries
were not using their proportionate share of ECF days under
Medicare compared with white beneficiaries., On the other
hand, nonwhites had substantially increased the lengths of
their hospital stays after the passage of Medicare. Some
black physicians have told us that blacks--more frequently
than others--care for ill members of their families at home
and do not use ECFs or nursing homes for convalescent care
after discharge from hospitals. It is possible that these
factors--increased hospital stays and home convalescent
care--may account for the disproportionately low use of ECFs
by nonwhites.

COMPLIANCE ACTIVITIES OF HEW

Shortly after the Medicare and Medicaid programs were
enacted, HEW made extensive efforts to enforce title VI com-
pliance; since then it has significantly reduced its activi-
ties in this area. HEW now makes relatively few onsite vis-
its to hospitals, ECFs, or nursing homes. Instead, HEW re-
lies more on information reported by institutions participat-
ing in the Medicare and Medicaid programs; on compliance re-
views by State and local agencies; and on complaints by bene-
ficiaries, physicians, and others to highlight those institu-
tions which may require enforcement action.

COMMENTS OF HEW OFFICIALS AND
REPRESENTATIVES OF CIVIL RIGHTS GROUPS

HEW officials have told us that the type of discrimina-
tion existing today is substantially different from that ex-
isting when title VI was first enacted. They said that the
law was aimed at remedying forms of overt discrimination
which had existed in some States; discrimination in health
facilities today is not overt and is very hard to detect or
prove.

HEW officials have advised us that, within the health
system, discrimination against the poor is more prevalent
than discrimination on the basis of race, color, or national
origin.

12
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It appears that, on the basis of discussions with HEW
officials and representatives of organizations interested in
civil rights matters and our reviews at hospitals, ECFs, and
nursing homes, title VI has done much to remedy the forms of
overt discrimination that existed in the past in the health-
care area, However, these officials and representatives have
told us that title VI may not be adequate to deal with to-
day's more complex forms of discrimination--such as the gen-
eral attitudes of whites toward nonwhites or the lack of un-
derstanding by white hospital staff of the cultural or eco-
nomic backgrounds of minority-group patients. According to
HEW officials, to deal with the subtle forms of discrimina-
tion existing today, it may be necessary to modify the law
so that instances such as gross underrepresentation of
minority-group patients in a hospital compared with commmunlty
population are considered prima facie evidence sufficient for
HEW to compel a facility to take affirmative action to in-
crease the number of its minority patients or demonstrate why
more minority patients are not served.

HEW officials advised us that its Medical Services Ad-
ministration had developed a detailed reporting form for re-
gional office use in cooperation with OCR regilonal offices
to monitor compliance with title VI in skilled nursing homes
under Medicaid. The form was designed to determine the ex-
tent to which States are enforcing compliance with title VI.

Under HEW's current efforts to enforce nursing-home
standards, it is promoting the establishment of investigative
ombudsman units in each State government to review and follow
up complaints made by, or on behalf of, nursing-home pa-
tients. The ombudsman units should provide another avenue
available to people in local commmities for lodging civil
rights complaints, according to HEW officials. The Health
Services and Mental Health Administration is sponsoring dem-
onstrations in five States to develop model ombudsman units,

The results of our work (1) at OCR headquarters in Wash-
ington, D.C., (2) at OCR regional offices in Atlanta, Geor-
gla; Chicago, Illinois; and San Francisco, California, and
(3) in four metropolitan areas, which served as the basis for
our overall conclusions, are discussed in the following chap-
ters.
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CHAPTER 3

ACTIVITIES OF HEW TO ENSURE

COMPLIANCE WITH CIVIL RIGHTS LEGISLATION

BY HEALTH-CARE FACILITIES

Access of members of minority groups to hospitals, ECFs,
and nursing homes has increased significantly since enact-
ment of title VI of the Civil Rights Act of 1964. 1In all
parts of the country, but particularly in Southern and bor-
der States, many hospitals have admitted and treated black
patients for the first time. Also, at many hospitals black
physicians have been allowed to practice for the first time
and to admit and care for their own patients instead of
having to refer them to a white doctor who has staff privi-
leges. We believe that these changes have occurred largely
because of HEW's efforts to enforce compliance with title VI
by hospitals, ECFs, and nursing homes participating in Medi-
care and Medicaid.

Most of the changes occurred during the early days of
the programs (especially 1966 and 1967) when hospitals, ECFs,
and nursing homes were being approved by HEW. Since then
HEW has significantly reduced its title VI compliance staff
to the point where the staff's principal duties are to pre-
vent hospitals, ECFs, and nursing homes from reverting to

previous overt discriminatory policies and practices. OCR
efforts in this area consist mostly of reviewing States'
activities; ensuring title VI compliance by health-care
institutions participating in federally assisted programs;
and investigating complaints by beneficiaries, physicians,
and others to highlight institutions which may require en-
forcement action.

In recent years OCR has not made annual onsite reviews
to all facilities under Medicare and Medicaid programs to
ensure that they comply with title VI. Rather, it has relied
more on information reported by the facilities, complaints
from the public, and State agency reviews to alert it to
vinlations,




HEW STUDIES ON USE OF
THESE FACILITIES BY MINORITY GROUPS

In 1969 all hospitals and ECFs participating in Medi-
care or receiving other types of Federal financial assistance
were requested to send compliance reports to OCR. Compli-
ance reports had previously been obtained from most hospitals
and ECFs during 1966 and 1967, shortly after they were ini-
tially certified to participate in Medicare. The 1969 re-
ports were requested so that OCR could (1) assess the com-
pliance of each hospital and ECF to identify any facility
needing further investigation, onsite review, or consulta-
tion to bring them into compliance with title VI and (2)
compare the 1969 reports with those reports submitted in
1966 and 1967 to measure the changes which had taken place
in minority groups' access to hospitals and ECFs. Compara-
tive statistics generally showed improvements in minority
groups' access to hospitals and ECFs.

From 1966 to 1969, the number of hospitals serving
minority-group patients increased 24 percent and the number
of minority patients in hospitals increased 30 percent.

Also the number of hospitals having minority-group physicians
and dentists on their staffs increased 61 percent. Because
of these increases, OCR concluded that access to hospitals

by minority patients was no longer a major or a widespread
problem.

The utilization of ECFs by members of minority groups,
however, gave OCR concern. The number of ECFs serving
minority-group patients increased by 82 percent from 1967,
and the number of minority-group patients in ECFs increased
75 percent, However, the 1969 compliance reports showed
that members of minority groups still represented only a
small percentage (5.2 percent) of all patients in ECFs and
OCR's analysis of the reports showed that many ECFs in
racially mixed areas were treating only patients of one
race even though the facilities published open admission
policies.

In a May 1970 memorandum to OCR regional offices, a
headquarters official pointed out that the racial imbalance
of ECFs and nursing homes has been a major problem. Of
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33 States in which OCR has completed reviews, he said, all
but two had patterns of all-white and all-black ECFs and
nursing homes. This OCR official believed that the patterns
were caused partially by the referral practices of State

and local health and welfare departments. The OCR official
directed that each State agency that refers persons to nurs-
ing homes under federally assisted programs ensure not only
that the homes do not practice discrimination but also that
persons are not referred to these homes on a discriminatory
basis.

A research study performed for the Social Security
Administration showed that the number of days of hospital
care per year for each 100 black persons over age 65 in-
creased from 237 days in 1965 (prior to Medicare) to 351
days in 1967 (after Medicare). For each 100 white persons
of the same age group, the mumber of days of hospital care
per year increased from 320 in 1965 to 396 in 1967. Thus,
the difference in 1965 of 83 days of hospital care per year
between white and black persons (320 minus 237) had been
reduced to 45 days in 1967 (396 minus 351). The increase
in days of hospital care for black persons has been due to
longer lengths of stay per admission. Between 1965 and
1967 the number of admissions per 100 black persons actually
decreased. The increase in days of hospital care for white
persons was due primarily to an increase in the number of
admissions for each 100 white persons.

The research study also produced evidence that the
Medicare program had '"enhanced the dignity" of the Nation's
elderly, particularly the black elderly, by providing pay-
ments for much of their care. Hospital days per 100 blacks
aged 65 and over for which charges were imposed rose from
96 per year in 1965 to 234 per year in 1967.

Other data compiled by the Social Security Administra-
tion showed that on July 1, 1967, nonwhites represented
7.7 percent of all persons enrolled in part A of the Medi-
care program. During 1967, however, nonwhites represented
only 5.7 percent of Medicare beneficiaries treated in hospi-
tals and only 2.8 percent of Medicare beneficiaries treated
in ECFs.
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TITLE VI COMPLIANCE ACTIVITIES OF HEW
DURING EARLY DAYS OF MEDICARE

In February 1966 OEHO was established within the Public
Health Service to administer title VI with respect to medical
institutions. With enactment of the Medicare program in
1965, HEW needed to approve many hospitals and other facil-
ities for participation in Medicare in a short period of
time. OEHO made a crash effort to approve applications of
all hospitals by July 1, 1966, and all ECFs by January 1,
1967, the dates these institutions could begin participating
in the Medicare program under provisions of the act. OEHO
hired about 60 consultants to assist a staff of about 500
persons who were temporarily assigned to them from the Social
Security Administration, the Public Health Service, the
Welfare Administration,l and other organizations within HEW.

At the outset, OEHO decided that the best leverage for
enforcement of title VI compliance was for HEW to adopt a
policy that no hospital or ECF would be certified for Med-
jcare until OEHO had assurance that the facility was in
compliance with title VI, To assist in making this deter-
mination, a questionnaire was sent to hospitals requesting
background data and information--such as patient admission
policies, patient censuses, and the nondiscriminatory prac-
tices followed by the facility--which would indicate whether
a hospital was discriminating on the basis of race, color,
or national origin, Because of the large workload that de-
veloped when the Medicare program was enacted, OEHO visited
only about 2,700 of the 6,600 hospitals that initially ap-
plied to participate in the program.

Many hospitals were cleared on the basis of statements
of assurance of compliance and background data submitted to
OEHO by representatives of the institutions. Because of this
compliance procedure, OEHO worked mainly to develop a non-
discriminatory policy and a public announcement of that policy
by each hospital.

1

The program activities of the Welfare Administration were
assigned to the newly established Social and Rehabilitation
Service in August 1967.
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OEHO found that, by July 1966, about 6,400 of the 6,600
hospitals complied with title VI. OEHO efforts were directed
at the remaining 200 hospitals until October 1966, By that
time about 150 of the 200 hospitals had complied. OEHO was
then able to direct its compliance activities toward ECFs.

A questionnaire, similar to the one sent to hospitals,
was sent to ECFs seeking to participate in the Medicare
program. Because OEHO's staff had been reduced by this time,
few onsite visits were made to ECFs, Most ECFs were cleared
on the basis of data submitted to OEHO by representatives of
the institutions, and OEHO's main<emphasis was on the devel-
opment and public announcement of a nondiscriminatory policy
by each ECF.

An HEW official told us that OEHO intended to make
followup inspections of hospitals and ECFs to ensure their
continuing compliance with title VI. In November 1967--
before OEHO could begin reviewing these institutions--the
Secretary, HEW, transferred title VI enforcement responsi-
bilities from OEHO to OCR.

From Noyember 1966 through November 1968, HEW cited 54
medical institutions for not complying with title VI despite
HEW's efforts to get the institutions to voluntarily correct
the problems. HEW advised the institutions that administra-
tive proceedings were being initiated to terminate their
participation in all federally assisted programs. Notices
were sent to 42 institutions during the period November 1966
through February 1967 and to the remaining 12 institutions
during the period October 1967 through November 1968. As of
January 1972 proceedings had not been initiated against any
additional institutions.

The results of the actions taken against the 54 insti-
tutions were, as follows:

--During calendar years 1967 through 1969, HEW termi-
nated 16 institutions' participation in federally
assisted programs. Subsequently 14 of the insti-
tutions corrected the civil rights deficiencies,
reapplied, and were approved to participate in fed-
erally assisted programs. The two remaining inisti-
tutions closed (one in 1969 and the other in 1971).

18
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--Proceedings against 25 institutions were dropped
during calendar years 1967 through 1969, because the
institutions took corrective actions to end discrim-
ination after receiving HEW's notices rather than
have their participation in federally assisted pro-
grams terminated.

--Seven institutions voluntarily withdrew their Medicare
applications during the period January through April
1967, rather than submit to Federal nondiscrimination
requirements. After determining that these seven
institutions were not in other federally assisted
programs, HEW dropped progeedings against them.

Later, all seven of these institutions corrected their
eivil rights deficiencies, reapplied, and were accepted
for Medicare.

--Proceedings were dropped against three State mental
health institutions (one in 1969 and two in 1971)
after the institutions took corrective actions ordered
by the U.S. district court to end discrimination.
After investigating the three institutions, HEW ini-
tiated formal administrative compliance proceedings
in January 1967. A hearing was held in April 1967,
and the hearing examiner rendered his initial decision
in October 1967 that the State and its three mental
institutions were violating title VI and the appli-
cable regulations. In November 1967 a civil com-
plaint was filed in the district court by the State
against HEW. About the same time, a class action was
filed in the district court by patients of the insti-
tutions who sought an injunction against discrimination
in the operations of mental health facilities by the
State. The two cases were consolidated in the district
court, In February 1969 the State was found guilty
of discrimination and ordered to desegregate the
three facilities within 12 months. During the time
of the district court proceedings, HEW's adminis-
trative proceedings were deferred. Action on appli-
cations by the State for new assistance to the three
institutions was also deferred, but Federal assistance
continued on applications which had previously been
approved.
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--Formal administrative proceedings against three mental
health institutions in another State were incom-
plete as of January 31, 1972. Proceedings were ini-
tiated against these institutions in December 1967.
Two of the institutions were integrated early in
1968, and a plan was established for gradually inte-
grating the third. Accomplishment of the plan was
contingent, in part, on the repair and renovation of
several buildings. Construction delays and other
problems delayed completion of the work on these
buildings, As of January 1972, six of the seven
patient dormitories had been renovated and integrated.
Renovation of the seventh building and total inte-
gration of the institution were expected to be com-
pleted by April 1972, OCR officials could not explain
to us why they did not require integration of the
seven buildings at once. Records maintained by OCR
and by HEW's General Counsel's office also did not
show why the decision was made to allow gradual inte-
gration of the one institution, Since December 1967,
when HEW initiated administrative proceedings, all
three institutions have been allowed to participate
in federally assisted programs,
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RECENT COMPLIANCE ACTIVITIES BY
OFFICE FOR CIVIL RIGHTS

HEW regulations require OCR to periodically review the
practices being followed by recipients of Federal funds to
determine whether they are complying with title VI. OCR's
Health and Social Services Division, which is responsible
for enforcing title VI compliance by health and welfare fa-
cilities and agencies, had nine civil rights specialists in
its Washington headquarters in July 1971, An OCR official
informed us that the work of the headquarters staff con-
sisted mainly of developing and disseminating civil rights
policies and monitoring the activities of the regional of-
fices.

OCR regulations do not provide specific time intervals
in which it must make compliance reviews, An OCR official
advised us that regional civil rights specialists made on-
site inspections of medical institutions when considered
necessary on the basis of (1) desk reviews of compliance
reports submitted by the institutions, (2) complaints, and
(3) the degree of reliance it believed could be placed on
State reviews of civil rights activities of medical institu-
tions, The official stated that, with only about 50 civil
rights specialists nationwide, the Health and Social Serv-
ices Division could not possibly make annual onsite com-
pliance reviews of the thousands of suppliers of health and

welfare services, Therefore OCR must rely heavily on re-
views made by State and local review agencies, he said,

HEW officials advised us that, during the 12-month pe-
riod ended December 31, 1971, OCR made slightly over 1,700
visits to State and local agencies to monitor their com-
pliance activities, including these agencies' reviews of
the compliance status of hospitals and nursing homes used
in the Medicaid program. During this same period, OCR made
950 reviews of hospitals and ECFs to determine their com-
pliance status and slightly over 300 of these were onsite
reviews,

OCR activities in Atlanta and Birmingham

The Atlanta regional office of OCR is responsible for
ensuring title VI compliance in Alabama, Florida, Georgia,

2
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Kentucky, Mississippi, North Carolina, South Carolina, and
Tennessee, Its Health and Social Services Branch--respon-
sible for enforcement of title VI in health and welfare fa-
cilities and agencies--employed 10 civil rights specialists
in July 1971, The number of specialists had been increased
from five to 10 in mid-1971 so that each State could be
covered by at least one specialist,

During fiscal years 1970 and 1971, the OCR regional of-
fice approved three hospitals and eight ECFs in the Atlanta
and Birmingham areas--that either had applied for the first
time or had applied because of a change in ownership--for
Medicare. OCR officials visited the three hospitals and
two of the ECFs to examine admission practices, waiting room
arrangements, bed-assignment practices, etec, OCR approved
the remaining six ECFs without making a visit, relying on
reviews conducted by the State or on data submitted by the
ECFs.

In the Atlanta and Birmingham areas, OCR makes all ini-
tial reviews to approve hospitals and ECFs for participation
in the Medicare program. OCR also makes periodic followup
reviews of hospitals; however, OCR has arranged to have the
Georgia and Alabama Departments of Health make followup re-
views of ECFs.

Of the 24 hospitals in Medicare at the time our field-
work was completed in these areas, 23 had been visited by
OCR--20 before they were approved for Medicare and three
shortly after they were approved for Medicare., OCR approved
four hospitals for the program, without visiting them, on
the basis of reviews of data furnished by the hospitals at
the time of initial application. One hospital had not yet
been visited at the time our fieldwork was completed. After
approval, one-time followup visits were made to 15 of the
23 hospitals which had initially been visited; eight were
routine visits and seven were related to specific complaints
of diserimination.

At the time our fieldwork was completed, 20 ECFs (nine
in Atlanta and 11 in Birmingham) were under Medicare. None
had been visited by OCR at the time of initial approval;
only half have been visited since then. All 20, however,
had been reviewed by the State agencies to ensure continued
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civil rights compliance. OCR visited 10 ECFs in the Birming-
ham area to test the adequacy of the State agency's review
procedures, At the time we completed our fieldwork, OCR

had not visited any ECFs in the Atlanta area to test the
State agency review procedures.

In August 1971 OCR was negotiating agreements with both
the Alabama and Georgia Departments of Health to make pe-
riodic title VI reviews of hospitals participating in Medi-
care and Medicaid. OCR was also negotiating with Alabama
to improve the scope of the State's reviews of ECFs. We
examined the review procedures to be incorporated into these
agreements, and we believe that, if properly implemented,
they should assist in determining compliance by these fa-
cilities,

Each of the 20 ECFs had been visited at least once by
representatives of the State Departments of Health during
fiscal years 1970 or 1971. State agency reviews disclosed
only minor problems which, according to the related reports,
had been quickly resolved.

According to an OCR regional official, not all institu-
tions were visited at the time of their applications to
participate in Medicare because of the large workload that
developed when the Medicare program began. Also decisions
concerning participation had to be made quickly and conse-
quently many institutions--especially ECFs--had been cleared
on the basis of background data furnished by the institu-
tions and assurances of compliance executed by the institu-
tions. Subsequently many of these facilities were not vis-
ited because the civil rights specialists were busy review-
ing the civil rights activities of State agencies and ap-
proving title VI compliance reports for additional facilities
applying to participate in federally assisted health and
welfare programs.

OCR records covering the period July 1966 to June 1971
contained 39 charges of discrimination against hospitals
participating in the Medicare program in the Atlanta and
Birmingham areas. No such complaints had been received
against the ECFs participating in Medicare. The charges
were directed against 14 hospitals, and most of them in-
volved discrimination by the hospitals against patients or
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minority-group physicians. Examples included (1) refusal
to admit patients for treatment, (2) segregating minority-
group patients from others after admission, (3) inability
of minority-group physicians to obtain staff privileges,
and (4) unequal treatment given to minority-group profes-
sional members by hospital administrative officials,

Each of the 14 hospitals was visited by OCR at least
once during its investigations of the 39 complaints, After
visits to the hospitals 28 complaints were resolved; with-
out visits six were resolved. OCR records did not show
whether the remaining five complaints had been resolved,

Concerning the 34 resolved complaints, the charges of
discrimination either could not be substantiated or were
substantiated and corrective action was promised by the hos-
pitals. None of the hospitals were removed from participa-
tion in the Medicare program.

OCR activities in Wayne County

The Chicago regional office of OCR is responsible for
ensuring title VI compliance in Illinois, Indiana, Michigan,
Minnesota, Ohio, and Wisconsin. Its Health and Social Serv-
ices Branch employed six civil rights specialists in July
1971.

During fiscal year 1970 and 1971, the OCR regional of-

fice approved 12 ECFs and two hospitals in Wayne County for
Medicare. OCR officials did not visit any of the institu-
tions before approving them. According to an OCR official,
the institutions were approved on the basis of OCR's review
of the compliance reports submitted by the hospitals or ECFs
and, in some instances, on the basis of additional informa-
tion requested by OCR.

In September 1970 the OCR regional office completed a
review of civil rights compliance activities in Michigan.
OCR found that Michigan was not making title VI compliance
reviews of hospitals but that the county departments of so~-
cial services made annual compliance reviews of nursing
homes and ECFs. The data obtained by the counties is sent
to the Michigan Department of Social Services.
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An OCR official advised us that, because the State had
not visited hospitals and relied entirely on the counties to
make title VI compliance reviews of nursing homes and ECFs,

a number of such institutions were visited by OCR to test
compliance. OCR selected 11 hospitals and 15 ECFs or nursing
homes in Wayne County. As a result of its review of State
activities and visits to hospitals, ECFs, and nursing homes,
OCR--in its September 1970 report--made several recommenda-
tions to State officials for improving Michigan's civil
rights activities, including

--designating someone to coordinate all State agency
activities related to compliance with title VI and
giving him the authority needed to effectively imple-
ment the State's plan for title VI compliance and

--establishing procedures for annual onsite reviews of
all hospitals for title VI compliance.

OCR records covering the period July 1966 to June 1971
contained no charges of discrimination against medical in-
stitutions in Wayne County in admitting or caring for pa-
tients or in granting staff privileges to physicians.,

OCR activities in Los Angeles County

The San Francisco regional office of OCR is responsible
for ensuring title VI compliance in California, Arizona,
Hawaii, and Nevada. Its Health and Social Services Branch
employed four civil rights specialists in July 1971.

During fiscal years 1970 and 1971, the OCR regional of-
fice approved 29 hospitals and 151 ECFs in Los Angeles County
for Medicare. OCR did not visit any of these institutions
before it approved them.

According to a regional OCR official, an experienced
Secretary is responsible for reviewing all compliance re-
ports and attempting to resolve any issues with representa-
tives of the institutions. If these issues cannot be re-
solved by the secretary, the case is given to a civil rights
specialist. 1In Los Angeles County all issues are resolved
by telephone or through official correspondence with the
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institutions. Because California reviews all medical insti-
tutions annually to ensure compliance with licensing re-
quirements and with all Federal requirements under the Medi-
care and Medicaid programs--including title VI, this OCR of-
ficial told us that it relied on the State to conduct onsite
reviews unless a complaint had been received about an insti-
tution. He said that one exception to this in Los Angeles
County occurred in 1969 when OCR regional officials visited
six selected ECFs.

In California the State Department of Health Care Serv-
ices is responsible for ensuring title VI compliance of all
Medicaid providers which are also often Medicare providers.
Through interagency agreements, onsite reviews of facilities
were made by the State Department of Public Health. For Los
Angeles County the State Department of Public Health has con-
tracted with the County Health Department to inspect hospi-
tals, ECFs, and nursing homes.

According to a Los Angeles County Health Department of-
ficial, title VI compliance reviews are made as part of the
county's annual onsite review effort to ensure compliance by
hospitals, ECFs, and nursing homes with State licensing re-
quirements and with all Federal requirements under the Medi=-
care and Medicaid programs. Because of numerous other fac=-
tors evaluated during these onsite reviews--such as sanita-
tion, safety conditions, and adequacy of nursing services--
title VI compliance has not been emphasized. The county has

not instituted any specific procedures to ensure title VI
compliance. No violations of title VI requirements have

ever been identified during onsite inspections in Los Angeles
County.

In letters dated July 14, 1971, OCR advised the Direc-
tors of the State Departments of Health Care Services and of
Public Health that OCR had found that (1) no one had been
assigned specific responsibility for coordinating the imple-
mentation of title V1 within each of these State departments,
(2) the Department of Health Care Services did not have a
system for evaluating the compliance work of the Department
of Public Health, and (3) in turn, the Department of Public
Health did not have a system for ensuring that local health
departments, hospitals, ECFs, and other providers of medical
services were complying with title VI. OCR requested both
departments to implement corrective actions by September 12,
19715
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In their replies, both State departments agreed to take
corrective actions. An OCR official told us that, as of Jan-
uary 31, 1972, few corrective actions had been implemented
and that OCR planned to work closely with both State depart-
ments to obtain satisfactory results.

OCR records showed that, from July 1966 to June 1971,
it had received charges of discrimination against six hospi-
tals and two ECFs in Los Angeles County in the granting of
staff privileges to minority-group physicians or in admitting
and treating minority-group patients. Six of the complaints
could not be substantiated. For the remaining two complaints,
OCR substantiated the charge and was able to persuade the
institution to correct the situation so that neither institu-
tion was denied participation in federally assisted programs.

One case involved an ECF--which had no black patients--
denying admission to a black woman on the basis of her race.
After discussion and correspondence between OCR and the
owners of the ECF during the period February to August 1970,
the administrator was replaced and the ECF agreed to ac-
tively seek out minority-group patients. Starting August
1970, the ECF was required to submit monthly reports of the
race, color, and national origin of all patients referred
and admitted. Reports were still being required by OCR in
January 1972.

In the other case OCR concluded that a community mental
health center was insensitive and unresponsive to the needs
of minority groups. As a result of OCR's efforts, the center
took action to (1) obtain representation of minority groups
on its board of trustees, (2) recruit minority-group medical
and paramedical staff, and (3) initiate outreach activities
for minority patients. In addition, OCR required the center
to submit reports on the progress in these areas every
4 months from July 1971 through July 1972. In February 1972
an OCR official advised us that reports from the center had
been received on schedule and that he was satisfied with the
reported results,




CONTROLS OVER PAYMENTS FOR EMERGENCY
SERVICES PROVIDED BY HOSPITALS THAT
DO _NOT PARTICIPATE FULLY IN MEDICARE

Some hospitals participate in Medicare only when pro-
viding care to patients in emergency situations when no
other hospital is conveniently available. These are refer-
red to as "emergency hospitals."

An "emergency hospital' is defined by the Medicare
legislation as an institution which (1) is licensed if its
State or local law provides for licensing of hospitals, (2)
furnishes care by or under the supervision of a physician,
and (3) provides 24-hour licensed nursing service under the
supervision of a full-time registered nurse, Emergency
hospitals, however, need not comply with other conditions
established by Medicare for hospitals or with the provisions
of title VI.

During the early stages of Medicare, concern was ex-
pressed by health-care leaders that a large concentration
of claims for emergency services in some areas of the South
was an indication that some hospitals--which were not in
compliance with title VI--were securing reimbursement for
routine services provided to Medicare beneficiaries under
the guise of emergency services,

We reviewed the procedures followed by the Social
Security Administration to control reimbursements for services
provided by emergency hospitals within the jurisdiction of
HEW's regional office in Atlanta, Georgia. This region
covers eight of the Southern States, and these States account
for 23 percent of the Nation's emergency hospitals. The
Soclal Security Administration's procedures seemed adequate
to ensure that reimbursement for emergency services was made
only when a bona fide medical emergency existed and use of
a fully participating hospital was not feasible because of
the circumstances of the case.

The procedures for payment provide that the Social Security
Administration district office located nearest the emergency
hospital determine whether a fully participating hospital
was as near or nearer than the emergency hospital and whether
space and needed services were available in that hospital at
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the time the emergency occurred. This information--together
with the claim file--is forwarded for review to the HEW
regional office. The procedures provide that, if the claim
is approved on the basis that space or needed service was
not available in a fully participating hospital, a Public
Health Service physician will then examine the clinical
records accompanying the claim to determine whether a bona
fide medical emergency existed. The claims are then sent to
the Medicare part A intermediary where (1) approved claims
are paid and (2) rejected claims are subject to reconsid-
eration.

Those having rejected claims are advised of the reasons
and the procedures to follow if the patient wants the claim
to be reconsidered. If a reconsideration is requested, the
claim file and any additional medical information furnished
by the hospital or the physician are forwarded to the Social
Security Administration's Bureau of Hearings and Appeals in
Rockville, Maryland, where a final decision is made on the
case.

We examined 140 claims for emergency Medicare services
provided by six emergency hospitals. OCR records showed
that five of these six hospitals were not in compliance with
title VI and could not be accepted as fully participating
hospitals in Medicare. No information was available in OCR
records to indicate whether the sixth hospital was complying
with title VI,

Our examination of these 140 claims shows that

--68 claims were approved for payment after review by
the Social Security Administration district office
and the HEW regional office;

--seven claims were initially rejected but approved
upon reconsideration;

--51 claims were rejected in total because (1) space or
needed service was available in an accessible and
fully participating hospital at the time the emergency
occurred or (2) after examining the patients' clinical
records, Public Health Service physicians determined
that an emergency requiring hospitalization did not
exist; and
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~-=-14 claims were rejected, in part, because Public
Health Service physicians determined that the
emergency condition had subsided to a point where
the patients could have been moved to other hospitals.
HEW rejected those parts of the claims covering
services provided after this point,.
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CHAPTER 4

ACCESS TO MEDICAL SERVICES BY BLACKS IN THE

ATLANTA AND BIRMINGHAM AREAS

OCR and State agency reviews in the Atlanta and Birming-
ham areas revealed little evidence of discrimination on the
basis of race, color, or national origin in the admission or
care of patients or in the granting of staff privileges to
physicians by the 24 hospitals and 20 ECFs participating in
the Medicare and Medicaid programs. 1In these areas our in-
terviews with black and white persons--including physicians,
nurses, patients, and administrative personnel at these in-
stitutions, plus representatives of local medical societies
and various community service organizations--produced no new
evidence of overt discrimination.

Hospitals and ECFs under Medicare and Medicaid have
policies to admit all patients regardless of race, color, or
national origin, and most of them have admitted black and
white patients at one time or another. Nevertheless, black
patients were clustered in a few hospitals and ECFs.

A patient census taken for us by the hospitals and ECFs
in the Atlanta and Birmingham areas in 19711 showed a defi-
nite pattern of usage of certain medical institutions by
black patients. From this pattern it seems reasonable to
conclude that a dual system of medical facilities existed
even if not intended--one group for white patients and an-
other group for black patients.

IA patient census was taken for us by each of the 24 hos-
pitals for each day of the period July 19 to 26, 1971.
From this we determined an average daily census. Each of
the 20 ECFs took a patient census for us on July 19, 1971.
When we visited the hospitals and ECFs to pick up the data,
we also toured them to confirm the reasonableness of the
census data furnished.
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Reasons given to us in interviews in these two areas

for the concentration of black patients in certain hospitals
were that

from
have

--the black patients preferred to use these hospitals
for convenience and because of their familiarity with
the hospital from prior association,

--the patients' physicians preferred to use these hos-
pitals,

--the hospitals were located in areas heavily populated
by blacks, and

--many black patients did not have their own physicians
so they had to use the outpatient clinics of the
State- or county-owned hospitals to gain admission
to these hospitals.

Listings of physicians having staff privileges obtained
each of the 24 hospitals show that black physicians
been able to obtain staff privileges at most hospitals

in the Atlanta and Birmingham areas, but at many hospitals--
particularly those treating predominantly white patients--
few black physicians had staff privileges.

The small numbers of black physicians at some hospitals

may have been due to the following reasons.

--In July 1971 only 78 black physicians were practicing
at hospitals in the Atlanta area which had a popula-
tion of about 1.4 million,including over 300,000 black
persons (or one black physician for every 3,846 black
persons); only 15 black physicians were prace$cing at
hospitals in Birmingham which had a population of over
300,000, including over 125,000 blacks (or one black
physician for every 8,333 black persons).

--Black physicians having staff privileges at hospitals
treating predominantly white patients advised us that
they seldom used these privileges because of (1) loy-
alty to predominantly black-patient hospitals where
they also had staff privileges, (2) the desire to have
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their patients near their offices, or (3) the time
and expense of making rounds at several hospitals.

--Black physicians with staff privileges at only those
hospitals treating predominantly black patients ad-
vised us that they were not interested in obtaining
staff privileges at predominantly white-patient hos-
pitals for the same reasons mentioned above. Several
of these physicians said that they had applied for
staff privileges at white-patient hospitals years
ago, were rejected, and were no longer interested in
practicing at those hospitals.

The persons whom we interviewed generally agreed that
little difference existed between the quality of medical care
or services provided to blacks and whites.

CONCENTRATION OF BLACK PATIENTS
IN CERTAIN HOSPITALS AND ECFs

The patient census taken for us at: the 24 hospitals and
20 ECFs that were participating in Medicare in the Atlanta
and Birmingham areas showed that 67 percent of the black
patients had been treated at five institutions. One hospi-
tal and six ECFs had no black patients. In addition, as
shown below, another four hospitals and nine ECFs had five
or fewer black patients,

Mumber of patients
White thi Total

Atlants area institutions:
A (bhospital) 214

L1 3?

20
184
166
9%
68
26

Birmingham area institutions:
I (hospital)
J (ECF
K "
L
M

el e

69

K)—' (MR Y ]
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Three of the 15 hospitals in the Atlanta area were
treating 81 percent of all black patients. One hospital
(having 20 patients) had no black patients. At the remain-
ing 11 hospitals, from 2 to 13 percent of all patients being
treated were black patients.

One hospital with an average daily census of 117 pa-
tients had no white patients. The hospital was constructed
under a Hill-Burtonl! grant in 1949 to serve black patients
with the ability to pay for their care. The hospital has
been a concern of HEW at various times since passage of the
1964 Civil Rights Act. HEW officials have advised us, how-
ever, that they have been unable to prove that the hospital
practices any form of discrimination.

Of the nine ECFs in the Atlanta area, one was treating
75 percent of the black patients. This ECF had 116 patients
and only one was white. On the other hand, one religiously
affiliated ECF had 101 patients and none were black.

Of the nine participating hospitals in the Birmingham
area, one (a State-owned hospital) was treating 49 percent
of the black patients. Another hospital, with an average
daily census of 43, had all black patients. At the remain-
ing seven hospitals, 3 to 21 percent of all patients being
treated were black patients.

Of the black patients in ECFs in the Birmingham area,
91 percent were being treated in two of the 11 ECFs. One
of these ECFs had 43 black patients and no white patients;
the other had 46 black patients and one white patient. Five
of the ECFs--providing care to 400 patients--had no black
patients.

1‘I'he Hill-Burton program provides Federal grants or loans

and loan guarantees with interest subsidies for the con-

struction or modernization of hospitals and other health-
care facilities.
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REASONS FOR BLACK PATIENTS' BEING
CLUSTERED IN CERTAIN HOSPITALS AND ECFs

We interviewed physicians; patients; hospital and ECF
officials; and representatives of civil rights organizations,
medical societies, and welfare organizations to obtain rea-
sons for the heavy concentration of black patients in certain
hospitals and ECFs. The disproportionate number of black
patients being treated by only a few of the hospitals and
ECFs, they believe, is not the result of current discrimina-
tory policies or practices but is the result of (1) personal
preference by black patients and their physicians, (2) con-
venience of the institutions to the black community, and
(3) traditional use of State- or county-owned hospitals by
black patients without personal physicians.

Preferences of black patients
and their physicians <

The most frequent reasons given by black patients we
interviewed for being in a particular hospital or ECF were
(1) it was convenient to them or had been used previously,
(2) their physician had selected it,and (3) it had provided
free medical care to them before they became eligible for
Medicare or Medicaid benefits. Most patients said that the
institutions in which they were confined were selected with
full knowledge that, under the Medicare and Medicaid pro-
grams, they could have selected any medical facility of their
choice.

Physicians have told us that it is a general practice in
thelr profession for the patient to select a physician and
for the physician to select the medical facility. Black phy-
sicians have told us that they generally confine their use of
staff privileges to hospitals where the patient loads have
been totally or predominantly black. This was done princi-
pally, they said, for their convenience to limit their hos-
pital rounds to a few hospitals.

Black physicians with staff privileges at several hos-
pitals--including hospitals where the patients treated were
predominantly white--admit almost all of their patients to
hospitals treating predominantly black persons, they said.
In Birmingham, for example, ¢f the 15 black physicians who
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had staff privileges at Medicare-approved hospitals, 14 had
privileges at the one hospital where only black patients
were being treated at the time of the patient census. Of
these 14 physicians, four also had staff privileges at hos-
pitals where predominantly white patients were being treated,
including one physician who had patient admission privileges
at seven hospitals in the city. These four physicians said
they rarely admitted patients to any hospital other than the
one where the patient load was totally black.

Some black physicians in the Atlanta and Birmingham
areas practiced at hospitals which had traditionally served
a greater number of black patients, even though other hos-
pitals at which the physicians had staff privileges were more
conveniently located. They preferred to practice, they said,
at the predominantly black-patient hospitals for a variety
of reasons--including tradition, loyalty, and preference of
their patients to use those hospitals. In Birmingham, for
example, the hospital occupied totally by black patients was
the only one where black physicians could practice prior to
passage of the 1964 Civil Rights Act. Two black physicians
told us that they preferred to contimue to practice at this
hospital out of loyalty and because the hospital was expe-
riencing financial problems and needed patients.

Of the 11 black physicians we interviewed who had staff
privileges at only those hospitals treating predominantly
black patients, 10 told us they were not interested in ob-
taining staff privileges at predominantly white-patient hos-
pitals. The other physician said that he has applied at two
predominantly white-patient hospitals over the past few years.
Also, from 1968 to 1970 he submitted three applications to
one hospital but was told by hospital staff that they had
never recelved any of his applications. He told us that he
applied at the other hospital in 1969 but was told in 1971
that the hospital had not yet acted on his application. This
physician believes that he may have been discriminated
against.

Three of the 10 black physicians--who told us they were
not interested in obtaining staff privileges at hospitals
treating predominantly white patients--said that they had
applied for staff privileges at white-patient hospitals
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several years ago but were told by the hospitals that (1) the
hospital was already overcrowded and could not handle the
additional patient load which would be generated by granting
admitting privileges to additional physicians or (2) the
hospitals had no need for additional general practitioners.
Two of these black physicians believed that they had been
refused admission privileges because of their race.

A black physician told us about a particular case where
two black and three white physicians had applied for staff
privileges in 1970 at a hospital where the patient load had
traditionally been predominantly white. All five applica-
tions had been deferred because of overcrowded conditions,
and none of the applicants had been granted staff privileges
at the time of our fieldwork. We interviewed one of the
black physicians who had applied; his application was still
pending, he said, and he did not consider the hospital's
action to be discriminatory.

At hospitals where few black patients were treated, ad-
ministrators told us that physicians having staff privileges
had few black patients. Others said few black patients lived
in the areas served by the hospitals.

Because the selection of a hospital is often based on
the desire of the attending physician rather than on the de-
sire of the patient, black physicians in the Atlanta and
Birmingham areas may be contributing to the existing patterns

of hospital use by black patients (1) by not persisting in
their efforts to obtain staff privileges at hospitals treat-
ing predominantly white patients and (2) by seldom using
their staff privileges at white-patient hospitals when they
have such privileges.

People generally use institutions
near where they live

Those institutions in areas containing high concentra-
tions of the black population generally received the highest
usage by black patients. The same relationship exists in
predominantly white population areas.




Atlanta area

The three hospitals treating 81 percent of the black
hospital patients in the Atlanta area during the patient
census made for us are in census tracts! where black persons
represent more than 90 percent of the population. The hos-
pital with no black patients and the three hospitals with
five or fewer black patients (see A, B, and C on P. 33 ) are
in census tracts where less than 5 percent of the population
is black.

The ECF treating 75 percent of the black patients is in
a census tract where black persons represent over 93 percent
of the population. The ECF with no black patients and four
of the five ECFs with five or fewer black patients (see D,
E, G, and H on p. 33) ire in census tracts where less than
5 percent of the population is black. The other ECF with
five or fewer black patients (see F on P- 33 ) is on the
border of two census tracts--one having a black population
of 1 percent and the other having a black population of 49
percent.

Birmingham area

The hospital treating only black patients during the
patient census conducted for us in the Birmingham area is
in a census tract where black persons represent 97 percent
of the population. The State-owned hospital treating 49
percent of Birmingham's black patients is in a census tract
having a black population of 28 percent. The remaining seven
hospitals in Birmingham were located in census tracts where
black persons represented from 0 to 22 percent of the popu~
lation. The hospital with five or less black patients (see
Ionp. 33 ) is in a census tract where only one black per-
son lives.

The patient census data for ECFs in Birmingham did not
conform to the mix of black and white persons in the census

llnformation gathered by the U.S. Census Bureau is reported

by tracts to permit small-area analysis. These are called

census tracts. The population information for these census
tracts came from the 1970 census.
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tracts where the ECFs are located. The two ECFs treating

91 percent of black ECF patients are in census tracts where
only 10 to 12 percent of the populations are black. On the
other hand one ECF with no black patients and two with fewer
than five black patients (see J and M on p. 33) are in a
census tract where 22 percent of the population is black.
Another ECF with no black patients and one with fewer than
five black patients (see K on p. 33) are in census tracts
where about 10 to 12 percent of the populations are black.

The major reason two ECFs were treating most of the
black patients, in our opinion, was that they were black
owned. At one ECF all patients had to be admitted by the
black staff physician. At the other ECF patients are at-
tended by a black physician who visits there 1 day a week
and is on call at any time.

Several black physicians in Birmingham advised us that
blacks--more so than whites--had not yet accepted the nurs-
ing home or ECF as a means of obtaining care less intensive
than that provided in hospitals and often viewed such facili-
ties as places to set aside unwanted elderly people. Accord-
ing to these physicians, blacks often prefer to care for
members of their families at home for illnesses not requiring
confinement to a hospital and those who do seek nursing-home
or ECF care generally cluster in certain facilities by choice
to be in the company of other black persons.

Black patients without personal physicians
have traditionally used State- or
county-owned hospitals

Officials of civil rights organizations advised us that
many poor black persons did not have their own physiclans.
Consequently they have used outpatient clinics of State- or
county-owned hospitals to receive needed medical treatment.
When further care has been found necessary--by the examining
intern or resident physician--the patients have been admitted
to these hospitals. Other reasons given for the heavier
use by black persons of govermment-owned hospitals over other
hospitals were that they (1) provided medical care at little
or no cost to low-income patients and that much of the local
black population was in this category, (2) had been the hos-
pitals generally used by the aged and indigent before the
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Medicare and Medicaid programs were established, (3) were
in or near predominantly black communities.

The county-owned hospital in Atlanta provides medical
care at little or no cost to indigent patients, and all
patients are admitted through its outpatient clinic and
emergency room. The hospital is a teaching hospital,l and
all patients are admitted by staff physicians and interns.
None of the staff physicians have private medical practices.

During 1 day of the l-week census period, 1,798 pa-
tients--of which 1,378, or about 77 percent, were black--
visited the hospital's outpatient clinic and emergency room.
During this l-week period, 58 percent of all black patients
hospitalized in the Atlanta area were confined in this one
hospital.

In this connection, we noted that, under a Model Cities
grant,z an agency of the city operates a bus in one of the
large black communities and the bus passes this hospital.

The bus fare is 10 cents compared with 40 cents for the
regular bus fare in Atlanta. Therefore it is convenient and
economical for black patients to use this hospital for needed
medical services.

In Birmingham, black patients extensively used the one
State-owned hospital that provided medical care at little or

1'l'he term "teaching hospital' has been defined by the Associa-
tion of American Medical Colleges as any hospital having a
program of graduate medical education (one which trains
residents and interns) whether or not the hospital is re-
lated directly to a medical school.

2Estahlished under title I of the Demonstration Cities and

Metropolitan Development Act of 1966, the Model Cities
Program was designed to demonstrate how the living environ-
ment and general welfare of people living in slum and
blighted neighborhoods could be substantially improved in
cities of all sizes through a comprehensive attack on the
social, economic, and physical problems by a concentrated
and coordinated Federal, State, and local effort.
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no cost to indigent patients. This hospital is also a teach-
ing hospital, and all patients are admitted by staff physi-
cians through its outpatient cliniecs and emergency room.
According to the hospital administrator, poor persons and
persons who do not have their own private physicians come to
the State-owned hospital for medical treatment because they
are not able to obtain it elsewhere.

During the l-week census period, this hospital accounted
for 49 percent of all black patients in hospitals in Birming-
ham. On 1 day, this hospital received 386 patients in its
outpatient clinic and emergency room and 256 of them, or
about 66 percent, were black.

Other than the two goverrment-owned hospitals in Atlanta
and Birmingham, patients could be admitted to a hospital only
by a physician having staff privileges at that hospital.
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CHAPTER 5

ACCESS TO MEDICAL SERVICES BY

NONWHITES IN WAYNE COUNTY

In reviews of hospitals in Wayne County, OCR has found
no evidence of discrimination. OCR and State agency reviews
have also shown nursing homes and ECFs under Medicare or
Medicaid in Wayne County to be in compliance with title VI,
Our interviews in Wayne County with administrators, 10 black
physicians, and 20 black patients at 12 hospitals and five
ECFs or nursing homes and with officials of local civil
rights organizations, State and local social service organi-
zations, and medical societies substantiated that compliance
with title VI was being attained.

In a 1966 study of 19 hospitals in the Detroit area,1
the Michigan Civil Rights Commission found little overt
racial discrimination and concluded that of most significance
was the extent of change and improvement that had taken place
in hospitals over the period of a few years., The study
pointed out that (1) most hospital administrators were aware
of their responsibilities in promoting equality of opportunity
and (2) administrators had shown a willingness to consider
community expectations and adopt aggressive and affirmative
programs designed to help overcome past inequities,

In a 1966 study of 16 licensed nursing homes in Wayne
County, however, the commission found that many of these
facilities seldom had black patients and some had never had
a black patient referred to them, The commission concluded
that the four major sources of nursing-home referrals--the
county welfare department and three local government-owned
hospitals--contributed to an extreme racial imbalance of
patients in many nursing homes,

lThe population of Detroit represents about 57 percent of
Wayne County's population (1.51 million of 2.67 million).
About 92 percent of Wayne County's black persons live in
Detroit.
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An official of the Michigan Civil Rights Commission
told us in June 1971 that, during the past few years, the
commission had received no charges of discrimination in
providing services to patients or in granting staff priv-
ileges to physicians against medical institutions in Wayne
County.

In 1970 OCR made reviews of 11 hospitals and 15 ECFs
or nursing homes in Wayne County. OCR observed no dis-
criminatory practices in hospitals. Nonwhite persons were
being served commensurate with the minority population in
each hospital's locale. However, many of the ECFs or nursing
homes had few or no minority-group patients, OCR directed
the Wayne County Department of Social Services to reexamine
its referral practices to ensure that patients of minority
groups were not being restricted in their access to ECFs
or nursing homes.

The 12 hospitals and five ECFs or nursing homes which
we visited had policies of admitting patients regardless of
race, color, or national origin. Nevertheless, patient counts
taken at these 17 institutions--and others throughout Wayne
County--showed that some were used almost exclusively by
whites and others were used almost exclusively by nonwhites.

Nonwhites have used city- and county-owned hospitals
more extensively than most other nearby hospitals, Reasons
given to us in interviews in Wayne County for the heavier
use by nonwhites of these government-owned hospitals are:

--They are open to anyone in need of medical treatment
regardless of their ability to pay and much of the
black population in Wayne County has low incomes.

--Because many nonwhites do not have their own family
physicians, they go to the city- or county-owned
hospitals, outpatient clinics, or emergency depart-
ments for their care and when further care is found
necessary, they are admitted to these hospitals.

~-Nonwhite patients often are not aware that Medicare
and Medicaid benefits are payable to other partic-
ipating hospitals.
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Many hospitals have limited numbers of black physicians
on their staffs; however, the consensus of the 10 black
physicians whom we interviewed is that the trend in Wayne
County is toward acceptance of physicians on hospital staffs
on the basis of ability, not race. There is, however, a
shortage of black physicians in Wayne County and a shortage
of any physicians practicing in the Detroit inner-city area
which has a high percentage of black persons. Wayne County
had a black population of nearly 725,000 but had only about
200 black physicians in 1971--or one black physician for
each 3,625 black persons, Fewer than 60 black physicians
practiced in the Detroit inner-city area. Black physicians
represented only about 4 percent of the physicians on the
staffs of the 12 hospitals we visited,

Several black physicians have told us that black general
practitioners have problems getting privileges to admit
patients at many hospitals because the hospitals admit only
specialists to their staffs, This practice by hospitals
of limiting new staff appointments to specialists was
mentioned as a problem in the 1966 Michigan Civil Rights
Commission study but was reported to be of equal concern to
white as well as black physicians,

The persons whom we interviewed have generally agreed
that white and nonwhite patients are treated equally at
medical institutions in Wayne County,

USE OF HOSPITALS BY NONWHITES

Statistics compiled by HEW in 1969 on the basis of a
1-day census at 59 hospitals participating in the Medicare
program in Wayne County showed that

--nonwhites represented under 5 percent of the patients
at 11 hospitals, including one that had all whites
among its 237 patients, and

--whites represented under 5 percent of the patients
at five hospitals, including three hospitals that
had only nonwhites among their 222 patients.

We visited six hospitals--including a city-owned
hospital--in the Detroit inner city where about 80 percent
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of the population is black. The following table shows the
racial mix of the patients at the six hospitals on the day
of our visits.

Patient load
White Nonwhite
Hospital Number Percent Number Percent

A (city owned) 71 15.1 400 84.9
B 39 379 64 62.1
c 45.9 54,1
64.5 35,9
69.9 30.1

85 94.4 5.6

Total 223 1,249 53.1 46.9

The city-owned hospital (A) had the highest percentage
of nonwhite patients, and only hospital F had a small number
of nonwhite patients, We asked an official of hospital F
why the hospital had so few nonwhite patients; he said that
nonwhites living in this locale were generally treated at
neighborhood clinics staffed by general practitioners and
that this hospital limited admissions to referrals from
members of the medical staff, who were all specialists.

At the city-owned hospital, patients could be admitted
only through the outpatient clinic or emergency room;
usually admission was by an intern or a resident physician.
Although a patient could be referred to this hospital by a
private physician, the physician could not admit or treat
his patient there.

We also visited six hospitals--including a county-owned
hospital--in an area of suburban Wayne County where only
about 5 percent of the population is black. The following
table shows the racial mix of the patients at these six
hospitals on the day of our visits,




Patient load
White Nonwhite
Hospital Total Number Percent Number Percent

(county owned) 358 261 72.9 97 27.1

257 210 81.7 47
21 955
96.7
99.1

100.0

Total 1.490 1,334 89.5 156

The county-owned hospital (G) had the highest percentage
of nonwhite patients. The only other hospital with a signif-
icant number of nonwhite patients in this suburban area
heavily populated by whites was hospital H which is on the
border of a community with a black population of 45 percent.

We asked 10 black patients at hospital A and 10 black
patients at hospital G why they had selected the government-
owned hospitals. Of these patients, 17 said that, because
they had no family physicians, they had come to the out-
patient clinics to see physicians and were then admitted to
the hospitals, Most patients gave more than one reason for
using the government-owned hospital; these other reasons are
shown below.

Number of patients

Other veasons given for using government-owned hospital Iesponding

Preferred hospital because of familiarity from
previous use

Preferred hospital because it was convenlent

Had no money and knew these hospitals would treat them

Brought to hospital by pollice or government-owned
ambulance

Referred to hospital by somecne else

Were not aware that Medicare or Medicaid coverage
was accepted at other hospitals
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USE OF ECFs AND NURSING HOMES BY NONWHITES

In 1969 HEW compiled statistics on 35 ECFs in Wayne
County which showed that

--six ECFs with 796 patients had no nonwhite patients;

--one ECF with 486 patients had only one nonwhite pa-
tient;

--at five other ECFs, nonwhites represented less than
5 percent of the patients; and

--one ECF had only one white among its 55 patients.

In Michigan, county departments of social services make
annual onsite reviews of the compliance by nursing homes and
ECFs with title VI, The Michigan Department of Social Serv-
ices compiles a report on the basis of the results of these
reviews, Its 1971 report showed no instances of noncompli-
ance with title VI by the 400 nursing homes and ECFs in the
State.

The report showed that, of all nonwhite patients
treated in nursing homes in Michigan, 84 percent were in
Wayne County nursing homes, Although nonwhites represented
only about 8 percent of all nursing-home patients in Michi-
gan, they represented about 23 percent of all nursing-home

patients in Wayne County, For the 112 nursing homes in
Wayne County, 21 had no nonwhite patients and an additional
32 had five or fewer nonwhite patients each. These 53 nurs-
ing homes had only 87 nonwhites among 4,670 total patients--
less than 2 percent--whereas 57 nursing homes in Wayne
County had 2,048 nonwhites among 6,152 total patients--about
33 percent. The remaining two nursing homes had 121 pa-
tients, but the report did not show a breakdown between
white and nonwhite patients for these facilities. None of
the 110 nursing homes in Wayne County for which a breakdown
of white and nonwhite patients was reported were treating
only nonwhite patients.

To obtain reasons for concentrations in certain ECFs

and nursing homes of one racial group, we visited one ECF
and one nmursing home in the Detroit inner-city area and two
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ECFs and one nursing home in a suburban area of Wayne County,
The racial mix of the patients at the five institutions on
the day of our visits was, as follows:

Patient load
White Nonwhite
Facility Total MNumber Percent Number Percent

Detroit inner-city
area:
A
B
Suburban Wayne
County:
C (county owned)
D 87 69
E 90 83

975 869

According to officials of facilities A and B, the homes
are religiously affiliated and most of their patients are
referred by churches or people previously treated there.
Very few referrals are from the government-owned hospitals
or from the county welfare department.

The administrator of facility A said that the facility
had few nonwhite patients because (1) few nonwhites were
referred there, (2) nonwhites preferred to stay at home with
their families rather than use a nursing home, and (3) the
black community had a general misunderstanding about the type
of services provided by the facility.

An official of facility B told us that this facility did
not discriminate although the patient mix might imply that it
did, He showed us advertisements in local newspapers stating
that applicants were accepted by the facility regardless of
race, color, creed, national origin, or financial means but
sald that they received very few applications as a result of
these advertisements, He attributed the virtual absence of
nonwhite applicants to a belief that nonwhite people pre-
ferred to live with other nonwhites,
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The three facilities in suburban Wayne County get most
of their patients from the county-owned hospital and the
county welfare department, Facility C is a county-owned ECF
on the grounds of the county-owned hospital complex in an
area with a small black population. (See G on p.46.) Most
of its patients are transferred from the county-owned hos-
pital which had nearly the same percentage of nonwhite pa-
tients, The population of the suburban community in which
facility D is located has a black population of 45 percent.
Facility E is in an almost all-white suburban section of
Wayne County.
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CHAPTER 6

ACCESS TO MEDICAL SERVICES BY MEMBERS OF

MINORITY GROUPS IN LOS ANGELES COUNTY

Hospitals and ECFs in or near the minority-group com-
munities in which our review was concentrated in Los Angeles
County were in compliance with title VI. Except for two
complaints which had been substantiated and acted upon by
OCR (see p. ), we found no instances in which patients had
been refused admittance or otherwise discriminated against or
in which physicians had been refused staff privileges at
hospitals because of race, color, or national origin.

Some minority-group physicians told us, however, that
subtle forms of discrimination existed in the granting of
hospital staff privileges but that such diserimination could
not be proved. Some members of minority-group organizations
and some minority-group patients told us that subtle discrim-
ination also existed in the provision of services to minority
patients.

Although not in violation of title VI, many hospitals,
ECFs, and nursing homes in Los Angeles County served rela-
tively few minority-group patients. This is apparently
attributable to

--the tendency for minorities to use those institutions
in or near the areas in which they reside and

--a disproportionate use of county-owned hospitals by
members of minority groups.

These matters are discussed in greater detail below.

ADMISSION AND CARE OF PATIENTS

All of the 30 hospitals and 16 of the 18 ECFs we visited
were treating patients of minority groups. Three of the
ECFs--including the two not treating minority-group members
and the one treating only members of a minority group--catered
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to certain religious, ethnic, or economic groups. According
to OCR, however, those ECFs were not in violation of title
VI.

We toured all 48 institutions and, in the 45 which were
treating both majority- and minority-group patients, we saw
no indication of segregation of patients or differences in
services afforded patients of minority groups. We also
interviewed several admitting personnel at nine of the in-
stitutions, including three persons who were members of
minority groups, and were told that they knew of no instances
in which individuals had been denied access to the insti-
tutions because of race, color, or national origin.

To obtain their views regarding discrimination by health
institutions, we interviewed 39 patients, 44 physicians, and
27 nurses whose ethnic characteristics were, as follows:

Ethnic Number of S
characteristic Patients Physicians Nurses

Black
Oriental

Spanish surname
White

Total 27

None of the 39 patients advised us of any specific in-
stances of discrimination; however, two black patients felt
that an overtone of discrimination existed in the attitude
of hospital staffs, None of the physicians informed us of
difficulty in having patients admitted to an institution
because of race, color, or national origin. The nurses told
us that they had not observed any difference in the services
provided to minority patients and were unaware of any policy
by any institution to exclude patients because of their race,
color, or national origin.

One black physician advised us, however, of a nursing
home which had segregated minorities by room. He informed
the home that, if it did not end the practice, he would stop

making referrals there; the nursing home corrected the sit-
vation.
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Officials whom we interviewed--representing 34 civil
rights, health, welfare, and other community organizations--
had differing opinions as to whether discrimination actually
existed. Views of some of the organizations whose officials
believed that discrimination in admission or care of patients
existed included:

--An official of a postgraduate medical school in the
highest black-populated area of Los Angeles has said
that a rapport often does not exist between white
hospital staff and black patients because the staff
does not understand the cultural or economic back-
ground of the black persons,

--Officials of a new county-owned hospital to be opened
in the highest black-populated area of Los Angeles in
March 1972 have advised us that, especially in
southern California, discrimination is very subtle
and impossible to describe in specific terms, It
takes the form of general discriminatory overtones
behind the actions of whites and may not necessarily
be a conscious effort,

--A community organization in the section of Los Angeles
most heavily populated with Spanish-surnamed individ-
uals reported in 1970 that many health service staff
members were insensitive to the problems of the
Spanish-speaking patient and needed to be educated in

Mexican-American culture.

HOSPITAL STAFF PRIVILEGES
FOR MINORITY PHYSICIANS

According to regional OCR officials, the granting of
hospital staff privileges to physicians is of major impor-
tance when considering whether hospitals discriminate in
admissions or services and they found no indication that
physicians had any difficulty in having minority patients
admitted to hospitals once they obtained staff privileges.
Also, because patients were admitted to most hospitals by
their physicians, hospitals could effectively exclude or
control admission of minority patients by discriminating in
the granting of staff privileges. Although minorities were
significantly underrepresented on hospital staffs, they
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believed this was partially due to a general shortage of
minority-group physicians. Minority-group physicians--
especially blacks--were apt to serve patients of their own
race, they said.

At 28 of the 30 hospitals visited, data was available
on the ethnic breakdown of physicians having staff priv-
ileges. Each of the 28 hospitals had granted staff priv-
ileges to physicians of minority groups; the range was from
5 percent of the total physicians at two hospitals outside
the large minority population areas to 68 percent of the
total physicians at one hospital in the most heavily pop-
ulated black area in Los Angeles County.

Oriental and Spanish-surnamed physicians we interviewed
said that they had found no difficulty in obtaining staff
privileges. Eight of the 19 black physicians, however,
believed that subtle forms of discrimination existed in
the granting of staff privileges.

According to four black physicians, complaints recieved
by OCR reflected just a sample of existing discriminatory
practices because many physicians who might have requested
investigations of discrimination were interested in prac-
ticing medicine and not in pursuing civil rights issues.

One of these physicians said that (1) minority-group phy-
sicians often simply avoided seeking privileges at hospitals

they suspected of discrimination and (2) even when those
physicians who did apply were denied staff privileges for
seemingly racial reasons, they found it simpler or less
humiliating to ignore the matter.

Another black physician told us that he had been dis-
missed from a hospital staff for not adequately maintaining
his Medicare and Medicaid records but that he believed race
had played a part in his dismissal. He felt that a white
physician would have been given a second chance under similar
circumstances. He had not referred the matter to OCR because
he was attempting to be readmitted to the staff and did not
want adverse attention.

OCR had received complaints from minority-group phy-

sicians who charged that three hospitals in Los Angeles
County had rejected their applications for staff privileges
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on the basis of race or national origin. 1In each case OCR
found that the applications had been rejected for reasons
unrelated to the applicants' race or national origin.

Officials of two of the three hospitals contended that
they were already overstaffed and therefore accepted only
those applicants (1) whose medical speciality was in short
supply, (2) whose medical capabilities were outstanding, or
(3? who were associated in a partnership or group practice
with someone who already had staff privileges. The hospitals
were complying with title VI, OCR concluded, because their
policies were applied consistently regardless of the race,
color, or national origin of the physician and some
minority-group physicians had been granted privileges.

Black physicians believed such policies were discrim-
inatory because the physicians on the staffs of these hos-
pitals were predominantly white and they would therefore
likely be associated in practice only with other white phy-
sicians, Furthermore, they maintained that blacks were less
likely to have medical specialities to offer hospitals
because a larger proportion of black physicians were gen-
eral practitioners than were their white counterparts,

OCR officials advised us that, although such admission
policies placed minority-group physicians at a disadvantage,
they were not dicriminatory if applied uniformly regardless
of race, color, or national origin.
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MEMBERS OF MINORITY GROUPS USE
INSTITUTIONS NEAR THEIR HOMES

Information extracted from compliance reports--submit-
ted to HEW on the basis of a l-day census in 1969 by 160
hospitals and 284 ECFs in Los Angeles County--showed that
many hospitals and ECFs in Los Angeles County treated few
minority-group patients, as follows:

Percent of
minority-group Hospitals ECFs
patients Number Percent Number Percent

2 53 33 213

9 88 55 61 22
o4 13 8 6 2
0 6 4 4 1

0 to 9
10 to 49
50 to 89
90 to 10

Total 160 100 284 100

Each of the 19 hospitals in which 50 percent or more of
the patients were from minority groups was in or near areas
heavily populated by such groups. Four of the 141 hospitals
which had reported that less than 50 percent of the patients
were from minority groups were within the two largest
minority-group population areas in Los Angeles County. We
visited three of these four hospitals and found that the
minority-group representation had changed at two of them
after 1969; minority-group members represented 100 percent
of the total patients at one hospital and B8 percent of the
total patients at the second hospital. The third--which
had 22 percent of its patients from minority groups--was
established to serve employees of a large railroad company
rather than the general community.

Five of the 10 ECFs in which 50 percent or more of the
patients were from minority groups were within the two
largest minority-group population areas in Los Angeles; the
other five were in areas having minority-group populations
of over 30 percent. Four of the 274 ECFs in which less
than 50 percent of the patients were from minority groups
were within the two largest minority-group population areas
in Los Angeles County. We visited two of these four ECFs
and learned that they were established to serve particular
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ethnic or economic groups. (See facilities B and C on
p. 57.)

Bureau of the Census statistics show that the two
largest minority groups in Los Angeles County are black and
Spanish-surnamed persons. These two minority groups ac-
count for 88 percent of the total minority population in
the county. A Community Action Agency representative has
advised us that South Los Angeles is the largest black com-
munity and that East Los Angeles is the largest Spanish-
surnamed community in the county.

South Los Angeles area

According to a 1965 Bureau of the Census special re-
port, the South Los Angeles area--which includes the neigh-
borhoods of Central Los Angeles, Avalon, Exposition, Flor-
ence, Green Meadows, Watts, and Willowbrook--had a black
population of 259,980 representing about 81 percent of the
area's population of 320,830,

A 1970 report of a postgraduate medical school serving
much of the area showed that the area's two major health
problems were (1) a shortage of medical manpower and (2) a
lack of medical institutions.

The South Los Angeles area had only nine general hospi-
tals providing 719 beds. We visited seven of these hospi-
tals plus four other hospitals within 1-1/2 miles of South
Los Angeles. The following table shows the racial mix of the
patients at these 11 hospitals on the day of our visits.

Musbar of tlants Parcentags of
;p.n[ili'_ “Othar I(ml’it{ patients

Hospital Total White Black surnamed mirority to tota tients

South Los An-
geles area:

tY-T-F ¥ X-T-3
occocooo

[

Adjacent areas:

M- ey
T~
IR leces

(-3
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The hospitals in the South Los Angeles area had a
heavy minority-group patient load. The nearby hospitals
which we visited, although treating minority-group patients,
had predominantly white patients,

We also visited four ECFs in the South Los Angeles
area and three others within 1-1/2 miles of that area., The
following table shows the racial mix of the patients at
these seven facilities on the day of our visits.

Humber of patients Percentage of
Spanish Other minority patients
ECF Total White Black surnamed minority to total patients

South Los An-
geles area:

83
35
58
78

Adjacent
areas:

108
F 98 88
G 127 121

Total 650 363
ECFs in the South Los Angeles are--like the hospitals--

had heavy minority-group patient loads; ECFs in the adjacent

areas had significantly lower percentages of minority pa-
tients.

East los Angeles area

A 1965 Bureau of the Census special report showed that
the East Los Angeles area--which includes the neighborhoods
of City Terrace, East Los Angeles, and Boyle Heights--had
a total population of 178,333, of which 134,870, or about
76 percent, had Spanish surnames. This minority group con-
sisted primarily of persons of Mexican descent. Spanish is
the primary language spoken by many residents of the area.
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According to a 1970 Health Task Force reportl some of
the health problems in the East Los Angeles area were (1)
difficulty in receiving proper medical treatment because a
language barrier frequently existed between staff and pa-
tient, (2) unawareness by the population of the medical serv-
ices available, (3) drug abuse, and (4) lack of medical man-
power.

The East Los Angeles area had nine general hospitals
with 2,932 beds; of these, 2,105 beds were in the Los Angeles
County/University of Southern California Medical Center, the
largest general hospital in Los Angeles County and one of
the largest in the United States. We visited all nine hos-
pitals and four others within 1-1/2 miles of the East Los
Angeles area. We did not obtain a l-day patient census at
the large county/university hospital; however, for fiscal
year 1970 members of minority groups represented 54 percent
of that hospital's total inpatients,

The following table shows the racial mix of the patients
at the other 12 hospitals on the day of our visits.

= Number of patients Percentage of
Spanish Other minority patients
Hospital Total White Black surnamed minority to total patients

East Los
Angeles

-
AOoOWwWDODOoOWHEHWL
o000 000

JwOOO 8
w

o

68

1The study was funded primarily under a grant from HEW.
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Seven of the eight hospitals in the East Los Angeles
area had heavy minority-group patient loads., The other
hospital--with a 22-percent minority-group patient load--was
the one established to serve employees of a large railroad
company. (See p, 55.) The nearby hospitals which we visited
also had high percentages of minority-group patients.

We also visited four ECFs in the East Los Angeles area
and one ECF within 1-1/2 miles of the area. A table showing
the racial mix of the patients at these facilities on the
day of our visits follows.

Number of patients Percentage of

Spanish Other minority patients
Total White Black surnamed minority to total patients

Adjacent
area:
E 81

Total 389 : 3 89 | 45

Institutions B, C, and E were established to serve
special religious or ethnic groups or had policies which
restricted admission to people of means. Each had publicly
announced its policy to serve all people, regardless of race,
color, or national origin.

According to the administrator at B, ECF care was pro-
vided to any person who assigned assets of at least $30,000
to the home. He advised us that black, Oriental, or Spanish-
surnamed persons had never applied for admission.

Facility C was established by and for members of a reli-
gious faith who wished to preserve their cultural and reli-
gious values, and the home gave priority to members of that
faith. The administrator advised us that the home had never
had an applicant of another religious faith or a black,
Oriental, or Spanish-surnamed applicant.
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The 80 minority-group patients at facility E were Jap-
anese. The ECF was constructed through contributions from
the Japanese community and was geared to meet the language,
dietary, and social needs of Japanese patients. The admin-
istrator would not refuse admission to anyone, he said, but
might try to discourage a non-Oriental by showing him the
oriental atmosphere of the facility. Two Spanish-surnamed
patients had been admitted during the facility's 2-year his-
tory, he advised.

According to an OCR official, none of these facilities
were in violation of title VI, because their policies did
not preclude admission on the basis of race, color, or na-
tional origin. He stated, however, that such admission pol-
lcies effectively limited the numbers of patients of races,
colors, or national origins--uncommon to the ethnic, reli-
gious, or economic character of these ECFs--and thereby de-
feated the objectives of title VI.
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DISPROPORTIONATE USE OF COUNTY

HOSPITALS BY MINORITIES

A disproportionate share of minority-group patients
received health care from county health facilities and often
bypassed other facilities more conveniently located. Per-
sons whom we interviewed attributed this to one or more of
the following reasons.

1. Most patients in private facilities are admitted by
a private physician, and, because of an acute short-
age of physicians in the ghetto areas where much of
the minority population resides, these persons turn
to the county facilities for help.

« Proportionately more minority-group patients are
poor than nomminority patients and must obtain
services from the county system or must rely on the
Medicaid program to finance their health care.
Many private physicians, disgruntled with California's
Medicaid program, refused to treat Medicaid patients,
or discouraged them, and thereby added to the short-
age of available physicians.

. County hospitals made special efforts to accommodate
minority-group patients. Many of these patients
were not aware that care could be obtained through
private physicians and hospitals under the Medicare
and Medicaid programs.

Ethnic composition of patients
in county hospitals

The facilities of the los Angeles County Department of
Hospitals were established primarily for the care of indi-
gent people. The department has 6,025 beds in eight hospi-
tals or about 23 percent of all hospital beds in the county,

We visited two large county facilities--the University
of Southern California Medical Center and the Harbor General
Hospital. An example of the ethnic composition of inpatients
at these facilities is shown by the following data reported
by the facilities.




Harbor General
Hospital patients
Medical Center during 8-day
patients in period in
fiscal year 1970 September 1969
Grou Number Percent Number Percent

White 48,364 46 479 37
Black 31,070 30 334 26
Spanish surname 23,884 23 11
Other minority 1,090 1 108 8
Unknown - £ 237 _18

Total 104,408 100 1,302 100
County hospital representatives advised us that similar
statistics were not available for all other hospitals in
the county system but that the ethnic composition of inpa-
tients at these two hospitals was probably typical.

Medical center

The University of Southern California Medical Center
is in the East los Angeles area where Spanish-surnamed in-
dividuals represented the largest minority group. In con-
trast to most other hospitals in that area, its largest
minority group of patients was black. (See table on p. 58.

The medical center treats patients from all areas of

Los Angeles County. Its outpatient clinic provides medical
treatment to those whose illnesses do not require hospitali-
zation. During fiscal year 1970 about 440,000 persons vis-
ited its outpatient clinic. Statistics showing the majority-
and minority-group composition of outpatients were not avail-
able; however, our observation of a crowded outpatient wait-
ing room over a 2-day period indicated that most of the
patients were black or were persons of Spanish descent.

The medical center is only 3 miles northeast of the
border of the South Los Angeles area which has a high per-
centage of black persons, and it appears that many persons
from South lLos Angeles bypass other hospitals to receive
treatment there. Of 10 randomly selected black outpatients
we interviewed who would give us their addresses, five were
from South Los Angeles.

1




Harbor General Hospital

There were medical facilities in the vicinity of Harbor
General Hospital which members of minority groups appeared
to bypass. Harbor General is about 7 miles south of the
boundaries of the South los Angeles area.

We visited four hospitals within a 6-mile radius of
Harbor General. The racial mix of the patients at these
hospitals on the day of our visits is shown in the following
table.

Percentage
of
minority
Number of patients patients
Spanish Other to total
Total White Black surnamed minority patients

75 65 4 13

125 108 15 14

110 91 11 17

_35 21 12 40

Total 345 285 4 14

Hospital A was about 2 miles from Harbor General, and

minority groups represented 38 percent of the population of
the city in which it was located. The area surrounding hos-
pital B, about 6 miles from Harbor General, had a popula-
tion of 7-percent black residents and 24-percent Spanish-
surnamed residents. An official of hospital B said that it
was a hospital goal to serve a more affluent white community
about 5 miles to the west.

Although 403 physicians had staff privileges at hos-
pitals A, B, and D, no black physicians and only six Spanish-
surnamed physicians had privileges at these three hospitals.
The assistant administrator at hospital C refused to dis-
close the race of the physicians having privileges at that
hospital.




Shortage of physicians exists in
South los Angeles area

In June 1970, Los Angeles County had about 13,500 1i-
censed physicians, of which nearly 10,000 were members of
the los Angeles County Medical Association. This represented
about 140 member physicians for 100,000 persons. A Cali-
fornia regional medical program report showed--in two Los
Angeles County health districts covering most of the South
Los Angeles area--the number of member physicians for
100,000 persons in 1967 to be 48 and 44, respectively. The
county health districts in the South and East Los Angeles
areas were those ranked by the Los Angeles County Health
Department as having the highest health needs in the county.
According to an official of the los Angeles County Health
Department, the South Los Angeles area health districts
were generally characterized by a high population density
and poor economic conditions which made it more profitable
for physicians to practice elsewhere.

A former officer of the National Medical Association
told us that a general shortage of minority physicians was
another contributing reason for the shortage of physicians
in the South los Angeles area. He estimated that about 530,
or only 4 percent, of the licensed physicians in the county
were black.
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Physician rejection of Medicaid patients

adds to shortage of physicians for minorities

Medicaid is a grant-in-aid program in which the Federal
Government shares in costs incurred by States in providing
medical assistance to individuals who are unable to pay for
such care,

County officials reported that minorities made up
31 percent of Los Angeles County's population but that, be-
cause a substantial portion were poor, they made up 40 per-
cent of those eligible for Medicaid, Black persons made up
13 percent of the county's population and 21 percent of the
population eligible for Medicaid. Spanish-surnamed individ-
uals comprised 16 percent of the county's population and
17 percent of the population eligible for Medicaid,

On December 15, 1970, the Department of Health Care
Services--which administers Medicaid in California--imposed
a 10-percent cutback in Medicaid fees to physicians. One
of the county hospitals reported that, during the following
4 months, it experienced a 26-percent increase in Medicaid
outpatients compared with the same period in the preceding
year. The president of an intern and resident association
at this same county hospital reported, in February 1971,
that cutbacks in physician fees under the Medicaid program
had resulted in a deluge of patients being rejected by pri-
vate physicians. During the period February 1 to March 20,
1971, social workers at this hospital interviewed 4,894
patients and found that 418, or 9 percent, had come to the
county hospital because they had been refused care as Med-
icaid patients by private physicians. Three physicians told
us that they refused to accept Medicaid beneficiaries as new
patients or had set maximum limits on the number of Medicaid
patients they would treat.

A group practice comprising 28 physicians refused to
accept any Medicaid beneficiaries as new patients and sent
letters advising them to find private physicians elsewhere
or go to county hospitals. Members of the medical group ad-
vised us that this action was provoked by the December 15,
1970, cutback in Medicaid fees. Although the Medicaid fee
cutbacks were rescinded on July 1, 1971, the physicians in
the medical group said they planned to continue to reject
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Medicaid patients and refer them to county hospitals be-
cause they felt the cutback was just one example of many
arbitrary and inequitable administrative practices of that
program.

County hospitals have made special efforts

Although county hospitals have made special efforts to
accommodate patients of minority groups from surrounding
areas, some private hospitals have done very little to ac-
commodate them or to meet their special needs once admitted.
Also patients of minority groups are often unaware of their
eligibility to obtain services at private hospitals under
the Medicare and Medicaid programs.

The administrative director of the largest county hos-
pital advised us that officials at that hospital recognized
the importance of meeting the special needs of minority
groups--such as language and cultural differences--and had
taken action to provide specialized services. For example,
at that hospital all departments were provided with a di-
rectory showing the location of members of the staff who--in
addition to their regular hospital duties--serve as foreign
language interpreters for 37 languages. The hospital was
also conducting an experimental project of setting aside
one entire floor of the building to serve East Los Angeles
residents-—most of whom are Spanish surnamed--by staffing
that floor with many Spanish-speaking physicians and other
health personnel. This project was being funded, in part,
by Federal grant funds of about $1 million from the Office
of Economic Opportunity and the Department of Housing and
Urban Development.

Both county hospitals we visited--which had large per-
centages of minority patients (see p. 61)--had public in-
formation brochures containing pictures of minority-group
staff and patients. On the other hand, a private hospital
we visited--in an area where about 38 percent of the resi-
dents were members of minority groups--had only about 13 per-
cent minority patients at the time of our visit. The admin-
istrator told us that the hospital was only 50-percent oc-
cupied and needed additional patients but had tried very
little to attract or provide special services to members of




minority groups. According to OCR officials, even recogniz-
ing that patients generally cannot gain admittance to pri-
vate hospitals without physician referrals, public state-
ments by those hospitals of their nondiscriminatory policies
are healthy reminders to the community and hospital staffs,

Reasons given by 39 patients (see table on p. 51) whom
we interviewed for using county hospitals were, as follows
(most patients gave more than one reason):

Number of
patients

responding

Were not aware that Medicare or Medicaid cov-

erage was accepted at private hospitals 21
Preferred hospital because of familiarity from

previous use 11
Preferred hospital because they believed it

would provide the best available care
Preferred hospital because it was convenient
Had no money and knew these hospitals would

treat them
Referred to a county hospital or denied serv-

ice by a private physician or health facility
Referred to hospital by someone else
Brought to hospital by government-owned ambu-

lance

According to a representative of the lLos Angeles County
Department of Public Social Services--the agency responsible
for determining eligibility and enrolling individuals in the
Medicaid program--at the time of enrollment, recipients were
given several brochures explaining the program's benefits
including hospitalization services available, However, we
noted that a brochure still being provided to recipients as
late as August 1971 contained information indicating that a
recipient could not stay in a noncounty hospital for more
than 8 days, a provision which had been revoked in April
1970,

Regional OCR officials are aware that many minorities

are using county rather than private facilities, This, in
their opinion, is tantamount to the concept of separate but
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equal facilities and is not appropriate. The officials
offer the following comments: Major changes are needed in
the Medicaid program to make the same level and quality of
medicine available to all. In gaining access to the health
system, discrimination against the poor is prevalent but
cannot be dealt with by OCR under title VI. Past racial
discrimination in such areas as employment and housing have
placed members of minority groups in an econcmically dis-
advantaged position and, as a consequence, in a poorer state
of general health. To deal with the subtle forms of discrim-
ination existing today, it may be necessary to modify the
law so that instances such as gross underrepresentation of
minority patients in a hospital compared with community pop-
ulation are considered prima facie evidence sufficient for
OCR to compel a facility to take affirmative action to in-
crease the mumber of its minority patients or demonstrate
why more minority patients are not served.
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CHAPTER 7

SCOPE OF REVIEW

Our review was made to determine the extent to which
HEW enforces the provisions of title VI of the Civil Rights
Act of 1964. We examined the procedures and practices OCR
follows to enforce title VI including (1) making initial
title VI clearance for hospitals, ECFs, and nursing homes
wanting to participate in the Medicare or Medicaid pro-
grams, (2) making continuing compliance reviews of these
institutions, (3) monitoring the State agencies' reviews
of hospitals and other facilities requiring title VI com-
pliance, and (4) investigating complaints of title VI vio-
lations.

Our review was made during the period May through
October 1971, at the OCR headquarters in Washington, D.C.,
and at three OCR regional offices in Atlanta, Georgia;
Chicago,Illinois; and San Francisco, California. We visited
66 hospitals, 41 ECFs, and two nursing homes participating
in the Medicare and/or Medicaid programs in the Atlanta
and Birmingham areas, in Wayne County, and in Los Angeles
County.

At the OCR offices, we reviewed assurance-of-compliance
statements received from hospitals and ECFs, investigation

reports of civil rights complaints, and reports of the ac-
tivities of State agencies assigned the responsibility for
reviewing title VI compliance. At each of the hospitals
and other facilities, we obtained admission policies and a
patient census, interviewed administrative and admitting
personnel, and made a tour of the institution to see if any
signs of discrimination were visible, We interviewed 79
physicians, 48 nurses, 80 patients, and representatives of
73 interested organizations including civil rights groups,
medical societies, and community service organizations
regarding the availability and quality of medical treatment
and services afforded to minority patients, as follows:

27-401 O - 74 -




Number of

Organization
Physicians Nurses Patients officials

Atlanta 15 8
Birmingham 10 9
Wayne County 10 22
Los Angeles 44 34
Total 79
The 73 organizations contacted in our review were, as
follows:

Atlanta

Atlanta Medical Association

Fulton County Office of Family and Children Services
Georgia Department of Public Health

Metropolitan Atlanta Council for Health

Metropolitan Atlanta Summit Leadership Congress

National Association for the Advancement of Colored People
National Welfare Rights Organization

Prudential Life Insurance Company

Birmingham

Alabama Christian Movement

Alabama Welfare Rights Organization

Birmingham Metropolitan Council of National Association for
the Advancement of Colored People

Birmingham Regional Hospital Council

Community Service Council of Jefferson County

Jefferson County Department of Health

Jefferson County Department of Pensions and Security

Jefferson County Medical Society

Mineral District Medical Society

Detroit

Black Medical Society, Wayne State University
College of Nursing, Wayne State University
Committee on Hospital Utilization

Community Relations Service, Department of Justice
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Detroit City Health Department

Detroit Community Relations Committee

Detroit Urban League

Eastside Voice of Independence

Greater Detroit Area Hospital Council

Indians North American Foundation

Lafayette Clinic, Wayne State University

Latin Americans for Social and Economic Development

Medical Committee for Human Rights

Michigan Civil Rights Commission

Michigan Nursing Home Association

Michigan State Medical Society

National Association for the Advancement of Colored People,
Hospital Committee

School of Public Health, University of Michigan

United Community Service

Wayne County Medical Society

Welfare Rights Organization

Wolverine State Medical Society

Los Angeles

Black Nurses Recruitment Program

Blue Cross of Southern California

California Medical Association

California Department of Human Resources Development
California Department of Public Health

California State College at Los Angeles, Nurses Training

Program

Council on Bio-Medical Careers
Council of Black Nurses
Charles Drew Medical Society
Drew Post Graduate Medical School
East Los Angeles Health Task Force
Economic and Youth Opportunities Agency
Harbor Health Task Force
Joint Commission on Accreditation of Hospitals
Los Angeles County:

Department of Hospitals

Department of Public Social Services

Health Department

Department of Mental Hygiene
Los Angeles County Medical Association
Los Angeles Urban League
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Medical Committee on Human Rights

National Association for the Advancement of Colored People

National Medical Association

Regional Medical Programs

Rio Hondo Health Task Force

Security Pacific National Bank (Economic Research Department)

Southern California Comprehensive Health Planning Council

Commission on Civil Rights

Equal Employment Opportunity Commission

Department of Commerce, Bureau of the Census

Department of Housing and Urban Development, Model Cities
Program

Department of Labor, Bureau of Labor Statistics

United Way

Welfare Planning Council




APPENDIX I

U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY
WasHingTon, D.C. 20515

June 3, 1971

The Honorable Elmer B, Staats
Comptroller General of the United States
General Accounting Office Building
Washington, D.C. 20548

Dear Mr, Staats:

In the interest of fulfilling the Committee's oversight
responsibilities with respect to civil rights legislation,
we are planning to examine the enf of Title VI of
the Civil Rights Act of 1964 with Tespect to selected
Federal programs, To assist the Committes in this

endeavor, we would appreciate having the Gemeral Accounting
Office make & review and provide a report on certain aspects
of the Hill~Burton health facilities construction and
modernization program and the Medicare-Medicaid programs of
the Department of Health, Education, and Welfare,

With respect to the Hill-Burton program, (r (s requested hat
your Office review the policles and practices followed by

the Department of Health, Education, and Welfare and velucted
State agencies in: 1) establishing service planning areas

in formulating the State plans for facilities construction;
and 2) approving construction projects-~to determine Lf
there are inherent factors in perfo.mi-g much functions
which may make it difficult for certain communities to obrain
Federal funds for health facilities, particularly where the
commmities may be largely composed of minority groups, For
example, we would be interested in: 1) an evaluation of the
criteria used in establishing State-wide service planning
sreas under the Hill-Burton program; and 2) an analysis of
the composition of service areas with consideration given

<o the location of medical facilitles and minority areas;
and 3) an explanation as to why priority areas may have been
passed over in approving comstruction projects,
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Wicth respect to the Medicare-Medicaid programs, the
Committee would be interested in an analysis of available
data in selected areas in order to obtain information as
to whether the benefits of the Medicare and Medicaid
programs are being meds aveilable to minority groups to
the sams degree a8 to othare, In this regard, examination
into the Department of Health, Education, sad Welfare's
Office of Civil Rights compliance monitoring activities
might be helpful {n determining whether hospitals, extended
oxre facilities, and nureing homes participating in the
Medicare and Medicaid programs are complying wicth Title VI,

These matters have been discussed with your staff, Aay
other suggestions you or your staff may have in fulfilling
our objective will be appreciated,

Your report on these programs would be most haelpful 1if it
could be available to the Committea by December, 1971,

Sinceraly yours,

C LB o '”.S(;

Emanuel Celler”™ ~“ ‘¢,
Chairman o
House Committee on the Judiciary

EC:fh
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APPENDIX 2

LeAavErsHIP CONFERENCE ON CIvIL RigHTS,

Washington, D.C., October 2, 1973.
Hon. JEROME WaLDIE,

U.8. House of Representatives,
Cannon Office Building, Washington, D.C.

DEAR CONGRESSMAN WALDIE: At the hearing on September 24, 1973, during the
testimony of the witnesses from the American Public Health Association, you
indicated that you were interested in information demonstrating racially dis-
criminatory practices other than in the South. After the hearing I indicated to
you that 1 did have such information, including information from Los Angeles
County, and would send it to you. Please consider the following :

The Los Angeles County data to which I refer was gathered in a one week
survey of all California hospitals by the Regional Medical Program in March
1968, I arranged to have certain information extracted from the data tapes,
relating to service to the poor (including MediCal beneficiaries) and minorities
from Los Angeles County. A similar study exists for a one week period in
March 1970, but the RMP program refused to permit me to obtain the similar
information in 1970 because they “‘contracted” with the hospitals not to release
the information on a per hospital basis.® A public health student working for

my program extracted certain studies and made charts for me from the “pro-
grams” run on my directions.

One of the program runs which he charted inv
Mexican-American patients as a percentag
Burton hospitals in Los Angeles County
hospitals were selected stems from the fact of their construction under that
Federal program, with the obligations not to discriminate on the basis of race
(See Simkins v. Moses Cone Memorial Hospital, 323 F.2d 959), to afford a rea-
sonable volume of service to persons unable to pay (See Euresti v. Steiner, 458
F.2d 1115; Cook v. Ochsner, 319 F. Supp. 603), and to afford services to all
persons in the territorial area of the facility. (The latter requirement has re-
cently been interpreted by the Court in a later stage of the Cook case to require
rarficipation by Hill-Burton hospitals in the Medicaid program.)

The racial census for the 21 hospitals for that one week period in March 1968
was as follows:

—

olved the number of black and
e of total admissions in 21 Hill-
for that week. The reason Hill-Burton

' The RMP program, as you are aware, I8 federally-funded. It appenrs unconsclonable to
ue that data it collects can be restricted by a private agreement with hosplitals, themselves
constructed with publie monev and/or tax exempt and/or leensed by the State to perform
 community function, The 1970 data would have been most Important for several TPRRONS
to us: (1) the Information as to race nnd navment mechanism was more exact (2) Harbor
Genernl did not give this data to the 19688 survev, thus serfously Hmiting an” over.all
analysis of comparing serviee in non-profit and publie hospitals: (3) comparative as well

ne more recent data might confirm or clarify many of our susplcions as to the practices at
these hospltals,
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! No data.

As you are well aware, Los Angeles County is enormous, with unincorporated
areas and separate cities interspersed with Los Angeles City. The projected popu-
lation figures with which we were working in 1970 showed some 7 million people
in the County, some 752,727 of whom were black (or 10.89 ) and 2.8 million in
Los Angeles City, some 503,606 black (or 17.99). Note that only two of the Hill-
Burton hospitals on this list (White Memorial and California Hospital) had a
greater percentage of minority patients (black and Mexican-Americans com-
bined) than the City population of blacks, and only one other (Queen of Angels)
had a gr’enter percentage of combined minorities than the black percentage for
the City.

While some of these hospitals may be in areas which have only a small mi-
nority population, many are near areas which have a large minority population,
and still serve very few minorities. For example, note that Huntington Memorial
which is located in Pasedena, served a minority population which was only 5.6%.
When we look at only its black patients, the percentage was 3% minority. In
1970 the black population of Pasadena was 16% of that City's total population,
and combining the populations of Pasadena and Altadena’ the black percentage
was 18%. During that one week in March 1968, 139 of the patients from this
area in all hospitals were black. (There were 449 patients, 353 white and 60

black). Of the 353 white patients, only 13 went to L.A. County General Hospital,
but of the 60 black patients, 28 went to L.A. County General.

Inglewood had a population 11.29, black. The two Hill-Burton hospitals in
Ingelwood had a very small percentage of black patients: Centinela Valley had
only 1 out of 206 (or 0.4%) and Daniel Freeman's had a combined minority

population of 17 out of 263 total patients (a maximum of 6.4, all 17, thus being
black).

I am preparing this letter from the data extracted in reports by my student assistant,
The basie print-outs I purchased are available, One of these demonstrates the great distance
the poor on Medl-Cal travel, from all over the county, to L.A, County General.

2 ARadena, contlguous to Pasadena, has a population over 27% black. It had one small
(22 bed) non-profit hospital (Altadena Community) which had no black patients that
week. In addition to Huntington Memorial (with 385 beds) Pasadena had one 86 bed non-
profit (Pasadena Community) which had a 99 black patient censug, one 125 private,
largely long term facllity (Las Enclna) with no black patients, and St. Luke's, a 161 bed
non-profit, with 6% of Its patients that week belng black.
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Since these reports were prepared the 1970 census has become available, and it
is possible for us to prepare an analysis of the census tracts from which all these
21 hospitals constructed with Federal funds drew their patients that one week,
as well as the census tracts which are a reasonable travel distance to the hos-
pitals. Of course, it would be even more helpful if RMP would permit us to pur-
chase the 1970 data and any similar data from more recent surveys.

Los Angeles is not the only Northern City which has an extensive amount of
available data to analyse hospital service to minorities. Over the years numer-
ous studies have been done of the Chicago and Cook County area. One of the
many studies to which I would refer you is “Slum Medicine: Chicago's Apart-
heid Health System,” DeVise et al., Community and Family Study Center, Uni-
versity of Chicago, Jan. 1, 1969. It (and other more recent studies in the Chicago
area) demonstrate a similar pattern as I discerned from the incomplete data I
had from Los Angeles. Black patients travel a far greater distance, even when
they are able to pay (personally or under the Medicaid program) and are
treated by a very few hospitals. The question such a dual hospital system pre-
sents, both in the South and the North, is what are the obligations of OCR, and
its parent HEW, to change this picture.

I hope this letter gives you at least some of the information you requested.
The Office for Civil Rights could, of course, obtain far more data, from a greater
number of cities, both from its official position and the size of its health and
welfare staff, ie. B9 positions as compared to the less than one position* on
the NHelL.P staff which has been devoted to the subject.

Sincerely yours,

MariLYN G. RosE.

LeApersHIP CONFERENCE oN Crivin RigHTS,
Washington, D.C., January 8, 197}.

Hon. McCrory,
I7.8. House of Representatives,
Washington, D.C.

DeAR CoNGrRESSMAN McCrLorY : After 1 testified at the hearings in September

1973 on the practices of HEW in the area of enforcement of Title VI of the Civil
Rights Act of 1064, I sent to you certain materials you requested concerning the
identification of Chicago area hospitals running away to the suburbs. At that
time I wrote to the Chicago Lawyers' Committee, which was involved with meet-
ing the problems engendered by that run-away, in order to ascertain the current

status of the matter. T have received the enclosed letter, and transmit it to for
your information.

Sincerely yours,
MAariLYN G. Rosk.

CoMPREHENSIVE RESEARCH AND DEVELOPMENT,

Chicago, Ill., December 10, 1973.
MARILYN Rosk,

National Health Law Program,
Washington, D.C.

Dear Ms. Rose: I'm really very sorry to have taken so long in answering your
letter. The information requested by Congressman Mc(Mory is as follows:

St. George Hospital Corporation—for its part—agreed under pressure from
H.E.W. to admit some blacks to its board, to do long-range planning jointly with
the community organizations, to meet civil rights law hiring and promotion
standards through an affirmative action plan, and, most important, to resume
the expansion plan for Englewood Hospital (the plan that had been ecancelled in
1969).

St. George's agreements were negotiated during 1972, and announced in early
1973. The Lawyers Committee for Civil Rights Under Law rendered invaluable
assistance in this process.

¢In four years a very small percentage of my time, with some student asslstance, has
heen involved with the pure guestion of racial discrimination as a barrler to necess for the
poor into the health system. My Imagination “runneth over'" with what I wonld do with
89 positions devoted to the subject.
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For its part the State of Illinois agreed to make inner-city hospital moderniza-
tion the top priority for Hill-Burton funds and to require community representa-
tion on boards of hospitals that receive Hill-Burton grants, There is only one loose
end—the state still has not reformed its planning method =0 that south side
poverty areas and well-off southwest suburbs are still included in the same plan-
ning area. Several hospital construction proposals for the southwest suburbs
are currently pending and they may benefit as St. George did in 1969 from this
anomaly of the Plan. (To be clearer—that planning area has a large “bed need”
because of the hospital shortage in the inner-city part of the area but the expan-
sion proposals are for the suburban part).

We would be willing to supply Rep. McClory with further details if he wishes.

Yours very truly,
Epwarp L. PALMER.

LEADERSHIP CONFERENCE ON CiviL RIGHTS,

Washington, D.C., September 2}, 1978.
Hon. DoNALD EpwARDS,

Hon. RoserT McCLORY,
Civil and Constitutional Rights Subcommittee, House Committee on Judiciary,
Rayburn Office Building, Washington, D.C.

DEAR CoNGRESSMEN EDWARDS AND McCLORY : As promised to Congressman Mc-
Clory on September 17, 1973 with reference to the Illinois “run-away"” hospital
situation which I described in my testimony, I am enclosing copies of a com-
plaint filed by a consumer organization and two newspaper articles describing
the situation.

Sincerely yours,
MagrIiLYN G, RosE,

Chairperson, Health Task Foree.
inclosures,

COMPREHENSIVE RESEARCH AND DEVELOPMENT,

Chicago, Il., January 26, 1972.
RicHARD FRIEDMAN, Regional Director,

Frank Evuis, Public Health Service,
U.8. Department of Health, Education, and Welfare, 300 South Wacker Drive,
Chicago, 1.

Dear Sims: Attached is a letter containing a complaint and request for action
concerning the distribution of Hill-Burton funds to Palos Community Hospital
and the Illinois Hill-Burton Plan on which the grant is based. We are requesting
a full hearing and a suspension of further payments because the grant and Plan
are incompatible with federal Hill-Burton rules.

We are also attaching a full study of the “Hospital Facilities Crisis in South
Central Chicago”, and appendices as follows :

I. Tables showing the residence and race of patients discharged from South
Central area hospitals ; the population data for the South Central com-
munities ; hospital utilization of South Central area residents : and
population of the Hill-Burton planning area in question,

II. Maps of the COMPRAND planning area and the Hill-Burton planning
area.
III. The Englewood Hospital-St. George's Hospital merger document.
IV. An excerpt from the Palos Community Hospital Hill-Burton application.
V. Membership list of the Illinois Advisory Hospital Council,

The Consumer Assembly is the formally constituted body representing health
consumers in COMPRAND, the recognized sub-area Comprehensive Health Plan-
ning Agency for far south side Chicago.

Yours truly,

Rev. KerrH Davis,
Presgident, Consumer Assembly.
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CONSUMER ABSEMBLY,
COMPREHENSIVE RESEARCH ANp DEVELOPMENT,

Chicago, 1.
Ricuarp Frievman, Regional Director,

Frank Eruis, Public Health Service,
Department of Health, Education, and Wel fare,
Chicaga, TN,

DeAar Sims: The Consumer Assembly of Research and Development
(COMPRAND), a recognized sub-area health planning organization, submits to
you the following complaint and request for action :

Hill-Burton funds are being distributed to Palos Community Hospital under
conditions incompatible with §291c(a)(3) of Subchapter 4 of The Public
Health Service Act (42 U.S.C. §291c(a) (3) ; Regs. §53.12 of Part 23-2 of the
Health Grants Manuel ; and §§ 2000d et seq. of the Civil Rights Act (42 U.8.C.
§§ 2000d et seq.). COMPRAND requests a full hearing concerning this matter
and a suspension of further payments to Palos Community Hospital until this
matter is resolved.

In April and June of 1969, St. George Hospital, 449 Winnecona Parkway,
Chicago, Illinois, applied for Hill-Burton funds to construct a replacement
facility to be known as Palos Community Hospital and to be located in Palos
Heights, Tllinois. A grant of $840,000 was made pursnant to this application
and an additional grant of $168,000 was made pursuant to a revised application
submitted in December of 1969, St. George is located in the south central area of
Chicago which has a non-white population of 88,29, as of 1970 (of which the vast
majority is Black) and a median income of $7,518 per family, and Palos Com-
munity Hospital is being built in Palos Heights which has a non-white popula-
tion of less than 19 and a median income $11,392. The population densgity of
the area in which St. George is located is far higher than that of Palos Heights.
The site of Palos Community Hospital is 13 miles from that of St. George Hospi-
tal. Data for these claims is drawn from the following studies of the Hospital
Planning Council for Metropolitan Chicago: A Profile of District 4 (1965), and
Discharge Study (1970).

COMPRAND Consumer Assembly is seeking to improve health care facilities
in South Central Chieago. The closing of St. George Hospital which has fune-
tioned at 77% of capacity and which draws 619 of its patients from the
COMPRAND area (see attached map) would markedly decrease the facilities
available to the people in this area. Palos Community Hospital, the “replace-
ment” facility, is 13 miles away and County Hospital, where many patients from
this area go already, is over an hour away by public transportation and already
has severely strained facilities,

Use of federal funds to facilitate a move from a densely populated low income
urban area to a sparsely populated middle income suburban area is contrary
to 42 U.8.C. § 291 c(a) (3) which provides:

“The Surgeon General, with the approval of the Federal Hospital Council
and the Secretary of Health, Education and Welfare, shall by general regu-
lations provide—

{n) The general manner in which the State agency shall determine the
priority of projects based on the relative need of different areas lacking
adequate facilities of various types for which assistance is available under
this part, giving special consideration * * *

(3) In the case of projects for modernization of facilities, to facilities
serving densely populated areas * * *

St. George was able to justify the construction of Palos Community as a
replacement facility because they are in the same planning area: Area 4.

However, this area is unrealistically large, extending from the Adlai E.
Stevenson Expressway on the north to Palos Park, Palos, Robbing, and Blue
Island on the south, and from Archer Avenue on the west to Halsted and State
Streets on the east ; it has a 1970 population of 906.401 persons. A map and census
summary are appended. The 1960 population of Area 4 was almost totally white.
Such boundaries clearly violate Regs. Sec. 53.12 in Part 23-2 of the Health
Grants Manual which provides :

The Service area is a very important factor in planning, and should be
outlined with care. Tt should not be too large in area and shounld not contain
too many diversified hospital communities, On the other hand, it should
contain sufficient population and at least one community large enough to
support a desirable minimum size facility * * *. Patient sonrce data are
extremely valuable and serve as the springboard for delineation of service
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areas. Conclusions reached through the application of patient origin data
must frequently be adjusted to compensate for inequities arising from the
existing pattern of facilities. Studies of the socio-economic, trade, geographie,
transportation and time distance, and other factors should also be con-
sidered in adjusting area boundaries * * * Area boundaries should not be
established to coincide with clty, town, or county lines unless such political
subdivisions represent the most logical service areas for planning health
facilities and services,

(Compare page 39 of the Illinois State Survey and Plan for the Construction
of Hospitals and Medical Facilities Fiscal Year 1971 :

“Area boundaries should follow established boundaries of governmental units
or of defined census-taking units so that acceurate population and other demo-
graphic and socioeconomie data can be readily compiled.)

Moreover, St. George Hospital is not even located within this oversized plan-
ning area, but was included in it, without consideration of its surrounding pop-
ulation, for planning purposes only.

Federal funds then are being disbursed pursuant to a State plan which is
wholly inconsistent with Federal standards. The misshapen area map is the
basis on which state-administered federal funds are being used to help a hospital
move out of a Black area where the majority of its patients now come from, into
a White area which is geographically inaccessible to most of its patients. We sub-
mit that this constitutes a denial on account of race of the benefits of a program
receiving federal financial assistance and is therefore also a violation of § 2000d
of the Civil Rights Act (42 U.8.C. § 2000d). We ask (1) that a hearing be held
as soon as possible to determine whether Hill-Burton funds should have been
granted for Palos Community Hospital and (2) that until such a determination
is made, no further funds be dispersed under that grant.

Respectfully submitted,
Rev. Kerra Davis,
Chairman, Consumer Assembly,
O118 FLYNN,
HersertT Opom, D.D.S,,
for Englewood branch, Consumer Assembly.

Hosprtan FaciuiTies Crisis IN SouTH CENTRAL COHICAGO

(A Report for the Consumer Assembly of COMPRAND-—The Comprehensive
Health Planning Agency for the Far South Side)

Recently uncovered evidence indicates that two South Side hospitals have en-
gaged in a series of transactions involving millions of dollars that

1. Deprive the community of badly needed hospital services and mediecal
personnel.

2. Use profits accumulated from providing health care to South Side resi-
dents to construct a new hospital in the suburbs while closing needed fa-
cilities on the South Side.

3. Misuse Federal tax revenues in a highly irregular transfer of federal
funds originally designated to be used for the renovation and improvement
of an inner-city hospital facility.

Evidence also suggests that the State of Illinois and Federal Hill-Burton
agencies cooperated in transferring the $1,008,000 approved for sorel ¥ needed ren-
ovation at the inner-city Englewood Hospital to assist construction of the
suburban Palos Community Hospital. Gerrymandering of Hill-Burton planning
areas made this possible.

The hospitals, St, George and Englewood, are operated by the Order of the
Hospitals of St. Joseph, headquartered in Canada. It is interesting that both of
these hospitals had, until recently, considerable experience with community
complaints that they discriminated against non-whites, The corporation which
operates these hospitals is building its new facility on a hill surrounded by lush
woods in the midst of the sparsely populated southwest suburbs, far from the
peonle of the inner-city ghetto.

St. George, one of the few hospitals serving the south central community of
Chieago, will soon shut its doors and cut off services to the residents of this
area. It is an old, outmoded facility. Instead of being replaced by expansion
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and modernization of Englewood Hospital, which at one time had expansion
plans and dropped them, it is being “replaced” in Palos Heights,

The St. George Hospital is building Palos Community Hospital in the far south-
west suburbs, but is justifying it partly as a “replacement” for St. George.
Federal hospital construction grants under the Hill-Burton program have been
awarded to the Palos project, with the replacement justification a key to that
award, Nevertheless, St. George serves a population of Chicago’s South Side that
is primarily black and suffering from a desparate shortage of hospital and other
medical resources. The real “replacement” for St. George will inevitably be an
added burden on over-taxed inner-city hospitals, including Cook County and the
fow that still remain in south central communities,

This hospital closing raises fundamental issues for health planning in Chicago
and nationally, gut issues that the people of the South Side will demand be
resolved, They are:

1. Community participation in decisidn-making about hospital facilities—the
annual state hospital licensing process, the health planning process, and decision-
making by the boards of directors of the particular community hospitals.

2 Reversal of inequitable procedures of the Federal Hill-Burton program—
gerrymandered Hill-Burton planning areas which presently allow a facility in
the far suburbs to be considered a replacement for inner-city beds . . . negligence
on the part of the federal agency in the review of state grant procedures.

All involved in the decisions which have brought about removal of St. George
resources to the suburbs must answer to the community—to put all the facts
on the table, to rectify the situation and to insure that it is not repeated else-
where. Responsible parties certainly must include members of the St. George
Hospital Corporation board of directors, and the federal and state Hill-Burton
agencies, There is no representation for inner-city minorities on the State Hos-
pital Advisory Council, which has made the decisions on the state plan and the
specific grants outlined here. The *‘review and comment” agency which gave the
go-ahead to the Palos project was the Northeastern Illinois Planning Commis-
sion—a historically suburban oriented agency which is guilty of agreeing to a
plan which relocates needed inner-city health care facilities in the midst of
affluent suburbia, a location with little or no access by public transportation
and almost totally inaccessible to the population it should serve if it is in fact
a replacement facility.

Others who should be reacting to these disclosures include the planning agen-
cies which play a role in hospital licensing and facilities planning : the state
Department of Public Health licensure branch, the Chieago Hospital Council,
the Joint Commission on Accreditation of Hospitals, the Health and Hospitals
Governing Commission of Cook County, and the state and regional Compre-
hensive Health Planning agencies.

It is often said in defense of hospitals departing for the suburbs that the
“patients have moved first, the physicians have followed them, and the hos-
pitals can't operate without medical staff.” As the south central area has under-
gone racial change in the past 20 years. St. George and other hospitals have
made the transition to serving a predominantly black patient population.

Fully 619 of St. George patient discharges, as reported by the authoritative
study of all hospital discharges in February 1970 (see Table 1, attached), are
drawn from the far South Side planning area, known as COMPRAND. A slight
majority of 8t. George patients are black ('Table 2). Nevertheless, to an alarm-
ing extent, residents of these neighborhoods are forced into the overcrowded
facilities of Cook County Hospital (almost as large a number of patients use
County as use the six nearest community hospitals—Table 4).

The departure of St. George can only aggravate that sitnation. It cannot be
emphasized too strongly that County Hospital operates near or at capacity, and
marginal increases in its burdens can have catastrophic effects. Moreover, the
ecommunity has no guarantee of continued operations from the remaining hos-
pitals, with exception of St. Bernard where expansion plans have been drawn
and reviewed favorably by community planning organizations.

Although St. George Hospital was an old and deteriorating facility, its 11,500
emergeney room cases in 1970, an increase of 16 percent over the previous year,
and its over 80 percent annual occupancy rate for its 122 beds, show that the
services provided by the hospital were vitally needed in the community.
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In its rationale for closing, the St. George Hospital administration indicated
that its patient load could be earried by its sister hospitals, Englewood Commu-
nity and St. Bernard. Without the additional weight of the St. George case load,
St. Bernard had a patient load increase of about 13 percent over the past two
years, with a 12 percent increase over the 1969 figure and a 14 percent increase
over 1808, In 1970, St. Bernard Hospital treated more than 23,149 emergency
Ccises,

According to its own publicity information, St. Bernard's operated at better
than 86 percent occupancy for its 200 beds with an average patient stay of 12.8
days. Construction of the edifice which houses St. Bernard's Hospital was com-
pleted on November 21, 1905,

Englewood Hospital, 6001 South Green Street, is the oldest hospital in Engle-
wood, having been organized in 1804, in a converted apartment house in the
community. The present building was erected in 1905. The hospital currently
has 169 beds and an average medical-surgical and pediatric occupaney in excess
of 90 percent. Englewood Hospital had 9,570 Emergency Room cases in 1970, of
which 1,130 resulted in hospital admissions. Figures for 1971 are expected to
reveal even higher rates. Financial data Indicates that Englewood has operated
quite profitably over the past few years. In fact, the hospital has done so well
that it was able to transfer at least 750,000 from its reserves to further con-
struction of the Palos hospital.

HISTORY OF THE CLOBING OF BT. GEORGE

1. In July, 1968, Englewood Hospital applied for Hill-Burton assistance for
modernization and expansion,

2. On January 20, 1969, a telegram was sent to the hospital notifying it +f the
State Department of Public Health acceptance of their application. A tentative
grant of $1,008,000 was awarded, subject the concurrence of Hill-Burton officials
at the regional office of the 1.8. Department of Health, Education and Welfare.
Federal approval has invariably been given to state grant decisions.

3. Bight days later, on January 28, the Board of Directors of 8t, George
authorized application to Hill-Burton for a grant to aid the construction of Palos
Community Hospital. The application for Palos was submitted in April, and
stated 8t. George would close when Palos opens,

4. On June 23, 1969, when St. George submitted a supplementary application for
the Hill-Burton funds, it also submitted a letter from Englewood Hospital de-
claiming its intent to merge with St. George. There is no indication of how long
merger discussions had been going on, but it can be assumed that the topic had
been discussed for some congiderable time. That supplementary application noted
that $1,500,000 “income earned during construction” through the regular opera-
tions of both Englewood and 8t. George (half from each) hospitals wonld be
transferred to meet construction costs at Palos,

5. In October, the Hill-Burton grant for Palos was awarded in the amount of
£840,000.

6. On December 15, the merger of Englewood into St. George was consumated,
St. George acquired the assets and assumed the debts of Englewood, which
operated subsequently as the Englewood Hospital Division of 8t. George. The
merger agreement provides explicitly that the merged corporation would continue
to operate both hospitals, contingent only on an adequate supply of patients
(agreement Is attached in appendix). However, on January 138, 1970, St. George
officials reaffirmed to the state their firm intent to close,

7. The construction contract for Palos was also signed on December 15, (with
a target date for completion of June 23, 1971.)

8. On December 29, 1969, n revised Part 2 application was submitted for supple-
mentary Hill-Burton support. It indicated a further transfer of $£00.000 from
Englewood Hospital Division accounts toward Palos construction costs,

9. On April 2, 1970, the State ageney approved an additional grant for Palos of
$168,000, bringing the total for Palos to the exactly identical amount which was
to have heen granted for modernization of Englewood Hospital, i.e. £1,008.000.

10. To date, three installments of the £1.008,000 have been paid, with one final
check for $252,000 as yet unpaid. It will presumably be requested early in
February 1972.
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As a result of the merger into St. George, Englewood withdrew its application
for Hill-Burton money for modernization., Although in a formal sense it is not
that original $1,008,000 that is now being spent at Palos, in reality Hill-Burton
has co-operated with the St. George-Englewood board in depriving the Englewood
community of that modernization money and spending it in the affluent south-
west suburbs. -

It is able to do that because its grant formula is based on a gerrymandered
set of maps which places Palos and the whole far southwest area in the same
planning area as southwest side Chicago all the way up to Englewood, This
planning area, called A-4 in the Hill-Burton plans officially is a priority, inner-
city area, with first call on federal money. When the Hill-Burton area boundaries
were done in 1965, 8t. George was located outside area A-4. Subsequently, it
was added to the A-4 hospital list “For Planning Purposes” without attaching
the population of its neighborhood to A—4. This arbitrary decision has allowed
Palos Community Hospital to be constructed as if it were a replacement facility
for 8t. George, Federal guidelines for Hill-Burton state that area planning should
reflect actual community conditions; these have obviously been violated.

The diversion of Hill-Burton funds is only half of the story. In addition to
the federal $1,008,000, over $750,000 in current operating surpluses from Engle-
wood has been transferred with no strings attached for use in Palos construc-
tion. Thus, patients at Englewood hospital have been subsidizing construction at
Palos. Only a statement from the St, George Board of Directors can give us the
precise amount of cash transferred.

WHAT I8 TO BE DONE

1. We call on the 8St. George Board of Directors to give the community a firm
assurance that Englewood Hospital will not go the way of St. George: that it
will remain in the community and will be modernized to meet community needs.

2. We call on the St. George Board to commit at least an amount equal to the
cash transferred from Englewood operation revenues to Palos construction to be
returned for modernization at Englewood.

3. We eall on the 8t. George Board to back up their commitment to continued
operation of Englewood by admitting community representation onto the Board.

4, We call on the Federal Hill-Burton agency to suspend payment of the final
check to Palos on the grounds that it has been granted in line with a state plan
that violates the federal guidelines for state plans, and that it convene a formal
administrative proceeding to rectify the gituation.

5. We call on the Federal Hill-Burton agency to order the state Hill-Burton
ageney to re-draw planning area boundaries to insure high priority for the South
Central area of Chicago as a meaningful planning area.

6. We call on the Federal Hill-Burton agency to order the state Hill-Burton
agency to revise the state plan to insure the same high priority for all inner-city
areas of Chicago,

7. We call on the State Department of Public Health and the state legislature
to revise annunal hospital licensing procedures to take account of community
needs and to foree continued service of existing hospitals to their surrounding
communities.

8. We call on all hosnital planning agencies to provide concrete assurance to
the public that their plans and proposals are responsive to the need for com-
munity hospitals in shortage areas.

CoNSUMER ASSEMBLY,
Englewood Branch.
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TABLE |.—RESIDENCE AREAS OF PATIENTS DISCHARGED AT SOUTH CENTRAL HOSPITALS

Central
St St Evan- Com-
CA Bernards  George gelical  munity

[

AN

o
egew
67 West Englewood
68 Englewood
69 Greater Grand Crossing.
;.1-% Auburn-Gresham...... ..

%

BE8owutS-a

63
4l
36
in
100

Source: February 1970 Discharge Study, Hospital Planning Council of Metropolitan Chicago with support of compre-
hensive health planning.

TABLE 11.—HOSPITAL UTILIZATION BY RACE

Total
White Nonwhite known
Hospital cases  Percent cases cases  Percent

Englewood... ... ......... 210 5 a5 : 485 9.4
St. Bermard's............... 147 . 215 g 362 97.3
St.George_ . ............... 141 L 1% L bt 100.0

498 L 636 1,13 988

Source: February 1970 Discharge Study, Hospital Planning Council of Metropolitan Chicago with support of comprehen-
sive heaith planning.

TABLE 111.—POPULATION AND INFANT DEATH RATES, SOUTH CENTRAL COMMUNITY AREAS

Infant death rate
Population, Percent per 1,000 live
Community area 1970 nonwhite births

44 Chatham . . 93.0
67 West Englewood.. : 4.0
68 Englewood . . __.__. ; ! 97.0
69 Greater Grand Crossi R S 9.5
71 Auburn-Gresham 68, 854 69.1

2,178 8.2

Note: City average—Infant death rate 29.5 per 1,000 live births, Chicago Board of Hesith, 1969 occurence statistics.

Source: Fabruary 1970 discharge study, Hospital Planning Council of Metropalitan Chicago with support of compre-
hensive health planning.




TABLE IV.—SOUTH CENTRAL COMMUNITY AREAS PATIENT LOADS TO
LOCAL HOSPITALS AND TO COUNTY HOSPITAL

West
[ngle-

(57)

Greater

Engle- Gr.
wood  Crossin

(68) (69

6 nearby hospitals_.___.___ ... ... ...

Cook County Hospital.

21

All hospitals of metropolitan Chicago a

239 Bl
332 121
1,110 632

Note: 6 nearby hospitals: Englewood, St. Bernard’s, 5t. George, Central Community Evangelical, Holy Cross.
Source: February 1970, Discharge Study, Hospital Planning Council of Metropolitan Chicago with support of compre

hensive health planning.

HILL-BURTON AREA 4 POPULATION

Total
1970

Nonwhite Nonwhite
1970 change 60 to 70

49 Roseland

53 West Pullman

56 Garfield Rid

57 Archer Heights

58 Brighton Park. .

59 McKinley Park

81 Nty .. e eceaaaaa
62 West Eisden

63 Gage Park. ........

64 Clearing. _.......... TR A

65 West Lawn_...........

66 Chicag LAWN.—-.-—oroooooroemnsnns

67 West Englewood
70 Ashburn

71 Auburn Gresham............ccocceaeaan

72 Beverly

13 \Nuhm jon Heights . ... _............

74 Mount Green

15 Morgan Park . ..ot

Subtotal

Lyons Township—Part........
Bedford Park.._.
Bridgeview....

Hickory Hills

Justice

62, 512
40,318

+64
+23, SS%
+5, 016

South Stickney TOwnshnp S

Calumet Park .
Palos anmhlp
Warth Township

Subtotal

+131, ]'Cll

906,401 170,141

Note: Monwhite figures for suburbs are estimates due to incomplete census data available.
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PLAN oF MERGER

ARTICLE I—PARTIES TO THE MERGER

The Englewood Hospital Association, an Illinois not-for-
(hereinafter called “Englewood”

an Illinois not-for-profit corporation (hereinafter called “'St. George”). The term,
“Surviving Corporation,” as hereinafter used, means St. George when the merger
has been effected.

profit corporation
) shall be merged into St. George's Hospital, also
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ARTICLE II—TERMS AND CONDITIONS OF THE MERGER

1. Englewood shall be merged into St. George, which, when the werger has
been effected, shall be the Surviving Corporation, under the name *“St. George
Hospital.”

2. The Surviving Corporation shall have all the rights, privileges, immunities
and powers and shall be subject to all the duties and liabilities of a corporation
organized under the General Not-For-Profit Corporation Act of the State of
Illinois.

3. The Surviving Corporation shall possess all the rights, privileges, immuni-
ties and franchises of each of the merging corporations; and all property, real,
personal and mixed, and all debts due on whatever account, and all other choses
in action, and all and every other interest, of or belonging to or due to each of
the corporations so merged, shall be taken and deemed to be transferred to and
vested in the Surviving Corporation without further act or deed; and the title
to any real estate, or any interest therein, vested in either of such corporations,
shall not revert or be in any way impaired by reason of the merger.

4. The Surviving Corporation shall be responsible and liable for all the liabili-
ties and obligations of each of the corporations so merged; and any claim exist-
ing or action or proceeding pending by or against either of such corporations
may be prosecuted to judgment as if the merger had not taken place, or the Sur-
viving Corporation may be substituted in its place. Neither the rights or creditors
nor any liens upon the property of either of the corportations shall be impaired
by the merger.

5. The Surviving Corporation shall construet a new hospital of approximately
250-bed capacity, near the intersection of 80th Avenue and McCarthy Road in the
City of Palo Heights, Tllinois.

6. The Surviving Corporation shall (a) continue to operate under the name
of St. George, the hospital now operated by St. George at 449 West Winneconna
Parkway, Chicago, Illinois; (b) continune to operate under the name of Engle-
wood, the hospital now operated by Englewood at 60th and Green Streets,
Chicago, Tlinois; and (¢) operate the hospital to be constructed in Palos
Heights, ITllinois, under the name of Palos Community Hospital. The obligation
to operate the aforesaid hospitals shall be conditioned npon the Surviving Cor-

poration being able to attract and maintain a census of patients in each such
hospital in such numbeér as may be necessary fo make each hospital self-

sustaining.

ARTICLE TIT—ARTICLES OF INCORPORATION OF THE BURVIVING CORPORATION

The Articles of Incorporation of the Surviving Corporation, as amended, shall,
when the merger has heen effected, be further amended to read as set forth in
Exhibit 1 attached hereto.

ARTICLE IV—DIRECTORS, OFFICERS, AND MEDICAL STAFF OF SURVIVING CORPORATION

1. The board of directors of the Surviving Corporation, who shall hold office
for the terms indicated, and until their respective successors shall have been
elected, and their names and classes are as follows :

Class  Term ending
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SECTION IL-—ADVISORY HOSPITAL COUNCIL IN THE DEPARTMENT OF PUBLIC HEALTH

(Chairman : Franklin D. Yoder, M.DD., Director of Public Health)
A. Representatives of Publio Agencies
Robert E. Lanier, Special Assistant to the Director, Department of Mental
Health, Room 401, State Office Building, Springfield, I1linois 62706.
Henry A. Holle, M.D., Medical Director, Illinois Department of Public Aid
Room 900, 209 West Jackson Boulevard, Chicago, Illinois 60606,

*
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B. Representatives of Non-governmental Groups

1. Individuals in the field of hospital administration

Leonard P. Goudy, Administrator, Proctor Community Hospital, 5409 North
Knoxville Avenue, Peoria, Illinois 60614, (Hospital Administrator) (1974).

George K. Hendrix, Executive Director, Memorial Hospital, 1st and Miller
Streets, Springfield, Illinois 62701. (Hospital Administrator) (1974).

David M. Kinzer, Executive Vice-President, Illinois Hospital Association, 840
North Lake Shore Drive, Chicago, Illinois 6061 1, (Hospital Assoclation Execn-
tive Vice President) (1972).

Reverend John Weishar, Diocesan Director of Catholic Hospitals, Catholic Dio-
cese of Peoria, 1121 First National Bank Building, Peoria, Illinois 61602, (Di-
rector of Catholic Hospitals) (1973).

William R. Williams, Administrator, Suburban Cook County Tuberculosis Sani-

tarium, 55th Avenue and County Line Road, Hinsdale, Illinois 60521, (Hospital
Administrator) (1971).

2. Individuals in the fields of medicine or dentistry

Francis Bihss, M.D., No. 3 Powder Mill Road, Belleville, Illinois 62223. (Physi-

cian) (1972).

Everett Coleman, M.D., The Coleman Clinic, 24-26 North Main Street, Canton,

Illinois 61520, (Physician) (1974).

Raymond A. Dougherty, M.D., Link Clinic, Mattoon, Illinois 61938, (Physician)

(1971).

Willard Serivoer, M.D., 20 Kingstrom Drive, Bast St. Louis, Illinois 62202, (Phy-

sieian) (1973).

Edward C. Thompson, D.D.S,, 47 Greencraft, Champaign, Illinois 61822, (Oral

Surgeon) (1972).

C. Representatives of Consumers
Odin Anderson, 1325 East 55th Street, Chicago, Illinois 60615, (Educator)

(1973).

Horace G. Brown,' Shawneetown, Illinois, ( Public School Official) (1972).
Francis Hickey, 1239 National Avenue, Rockford, Illinois 61103, (Attorney)

(1971).

W. Henderson May, 1139 West Cook Street, Springfield, Illinois 62704, ( Associ-
ation Executive) (1971). ;
Harris Perlstein, One East Wacker Drive, Room 3712, Chicago, Illinois 60601,

(Industrialist) (1973).

Paul Plunkett, Sr., 1105 Locust Road, Wilmette, Illinois 60091, (Attorney)

(1971).

Lee Pravatiner, 8025 South Oglesby, Chicago, Illinois 60607, {University em-

ployee) (1972).

Mrs. Louis Rubin, 1012 Lundvall, Rockford, Illinois 61107, (Civie Worker)

(1971).

H. Clay Tate, R. R. No. 2, Bloomington, Illinois 61701, (Newspaper Editor)

(1974).

Mrs. Ann Zercher, 6528 Nokomis, Lincolnwood, 1llinois 60845, (Nurse) (1973).
Vacancy (1972) °
Vaecancy (1973)°*
SECTION III. METHODS OF ADMINISTRATION
A. Basis

Methods of administration are based upon the provisions and requirements
of the following :

(a) Public Law 88433, “Hospital and Medical Facilities Amendments of
1964 (Title VI of the Public Health Service Act, as amended), including
amendments under Public Law 91-296 ;

(b) Public Health Service Regulations—Part 53, pertaining to the construc-
tion and modernization of hospital and medical facilities;

(¢} Public Health Service, Health Grants Manual, Part 23-2, January 29,
1968 ;

(d) Illinois Hospital Construction Act (Illinois Revised Statutes, 1969, Chap-
ter 23, Sections 1301-1307) ;

1 Reslgned after July 1971 ; no appolntment as of this date.
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(e) Civil Administrative Code of Illinois (Illinois Revised Statutes, 1069,
Chapter 127, Sections 55.01-55.85) ; and policy and program decisions of the
State Agency, consistent with the foregoing, arrived at through consultation
with the Public Health Service Regional Office Staff (Health Facilities Plan-
ning and Construetion Service) and the Illinois Advisory Hospital Couneil.

1. Designation of State Administering Agency.—The Illinois Department of
Public Health is the State Agency designated to administer the Program in and
for the State of Illinois. The Director of Public Health is the designated Hos-
pital Authority. Within the Department of Public Health, the Division of Health
Facilities, an integral part of the Bureau of Personal and Community Health,
is responsible for administration of all phases of the Program. An organization
chart is provided in the Plan. :

2. Administrative Costs.—Administrative costs of the Program have thus far
been borne by the State of Illinois. However, Public Law 91-296 makes provision
for states to use annually “not more than 4 per centum of the state'’s total allot-
ment for the year, or $100,000, whichever is less" to apply on administration of
the Program.

3. Advisory Hospital Council—The Civil Administrative Code of Illinois pro-
vides for an Advisory Hospital Council to advise the State Agency on adminis-
tration of the Program. The membership of the Council is stated elsewhere in this
Plan,

The statute provides that this Council shall be comprised of : the Director of
Public Health who shall serve as chairman; a representative of the Department
of Public Aid, designated by the Director of that Department: a representative
of the Department of Mental Health, designated by the Director of that Depart-
ment; 5 individuals in the field of hospital administration: 5 individuals in the
fields of medicine or dentistry; and 12 consumer representatives familiar with
the need for the services provided by hospitals and other medical care facilities.

[From the Chicago Tribune, Wednesday, Jan. 26, 1972]
PraN Prore oF HosPiTAL Pror CHARGE

(By Philip Wattley)

Richard Friedman, regional administrator for the Department of Health,
Education, and Welfare said last night he would investigate charges that two
::mer-city hospitals conspired to divert funds for the construction of a suburban

ospital.

The Comprehensive Health Planning Agency [COMPRAND], a South Side
group, has charged that Englewood and St. George Hospitals conspired to trans-
fer $1,008,000 in funds to help construct the Palos Community Hospital.

The funds originally were to be used to renovate the Englewood Hospital,
6001 8. Green St., according to COMPRAND.

“I'll call for the hospital’s files and make a personal review of the situation,”
Friedman said. “We'll have to see if the regulations were followed and explore
the complicated change of corporate structure.”

In 1968, Englewood Hospital asked the federal government for a $1,008,000
grant to renovate the facility. It was approved the next year. In December, 1969,
St. George Hospital merged with Englewood Hospital, and, according to
COMPRAND, Englewood at this point withdrew its request for the grant so the
hospital could degenerate to the point of closing.

“This problem arose in 1969," Friedman said. “At that time the guidelines for
awarding grants were somewhat different than they are today.”

The South Side group charges that if the hospitals close it will create a seri-
ous gap in medical care in the Englewood neighborhood. The COMPRAND
group =aid it plans to meet with Friedman at 10 a.m. today and demand a
cutoff of federal funds to the hospitals until a complete review of the situation
is made.

U.8. Amp Moves HoOSPITAL To SUBURES

(By Judy Nicol)

The federal government has pledged a million dollars to move a ghetto hos-
pital to the suburbs, and income from a second inner-city hospital is being di-
verted to pay for the construction, it was charged Tuesday.
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The charges were made by COMPRAND, the Comprehensive Health Planning
Agency from the Far South Side.

The Department of Health, Education and Welfare has partially financed the
removal of St. George Hospital from the Greater Grand Crossing neighborhood,
near the south tip of Englewood, to Palos Heights under a law that is supposed
to help needy areas, the group said.

Greater Grand Crossing, with a population of 54,415, has a median family
income of $8,700 a year.

St. George will close as soon as the Palos Community Hospital is completed,
probably within 60 days.

The Englewood neighborhood, with a population of 89,713, has a median family
income of $6,450.

Palos Helghts, with a population of 9,915, has an estimated income of $15,400
per family.

CHARGES DETAILED

COMPRAND charged Tuesday that :

(1) St. George and Englewood hospitals conspired to transfer $1,008,000,
originally approved for the renovation of Englewood, to build Palos Community
Hospital.

(2) Englewood withdrew its request for a renovation grant to let the hospital
degenerate so that it, too, could close.

(3) At least $750,000 has been transferred from the income of Englewood to
build Palos Community Hospital.

(4) State health planning maps are gerrymandered to the disadvantage of
poor people.

Dr. Herbert Odom, an Englewood dentist and member of COMPRAND said,
“It appears there is a conspiracy between St, George and Englewood to transfer
money from Englewood to Palos Heights and to deprive Englewood people of
much-needed services.”

St. George and Englewood hospitals merged in 1969 under a single board of
directors, COMPRAND said this was part of the conspiracy.

CONSPIRACY DENIED

Clair M. Roddewig, president of St. George Hospital Corp., which directs
Englewood, St. George's and Palos Community Hospitals, said, “There is no
conspiracy.”

“St. George is leaving because the accreditation people told us we had to close,”
he said. “We didn't consider staying in the area because (nearby) St. Bernard
Hospital will be enlarged.

“We have taken some surplus funds from Englewood Hospital. I don't know
the exact amount.

“Englewood will not close. We will announce renovation plans next week,”
Roddewig said.

Asked about the renovation plans, S. J. Schroeder, executive director of the
St, George Hospital Corp., said financial plans were not concrete.

Sehroeder said that the renovation plan was the same as was withdrawn by
the hospital two years ago.

One board member of the St. George Hospital Corp., Claire T. Driscoll, said
he was completely unaware Tuesday of any renovation plans.

“It (Englewood Hospital) will just go on like old man river,” he said.

FINANCIAL COINCIDENCES

COMPRAND bases its conspiracy charges on what it believes to be strange
financial coincidences.

In 1968 Englewood Hospital asked the federal government for money to mod-
ernize and expand. A tentative grant of $1,008,000 was approved in 1969.

Eight days later, COMPRAND =says, St. George Hospital applied for a grant
to help build Palos Community Hospital.

In June, 1969, St. George asked for more money and announced its intention
to merge with Englewood. An £840,000 grant was awarded in October, 1969.

In December, 1969, the merger took place, and Englewood subsequently with-
drew its grant request.
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In April, 1970, the Illinois Department of Public Health approved a supple-
mental grant for Palos Community Hospital that brought the total grant to ex-
actly the sum originally approved for Englewood.

Dr. Odom said that “unless Englewood is fixed up, it will have to close. If they
(the hospital corporation) are going to dust off their previously canceled moderni-
zation plans it comes as news to the community.”

Aden H. Clump, the state public health official in charge of approving the St.
George and Englewood requests, said the grant for the removal of St. George to
the suburbs was approved by his office,

“They (St. George and Palos Community Hospital) are in the same distriet,”
he said. “According to the federal guidelines a hospital can move and use moderni-
zation funds for rebuilding in the same area.”

Although the federal government has the final authority to approve grant appli-
cations, Clump said that “they usually follow our recommendations, They've
never turned us down when they had the money.”

Clump, in turn, said the state usually follows the recommendations of the local
agency. He said, in fact, that he had “never gone against local recommendations.”

Local recommendations in 1968 and 1969 were made by the Hospital Planning
Council of Metropolitan Chicago, now merged with the Northeastern Illinois
Planning Commission,

Hiram Sibley, former head of the planning council and now a professor of
health administration at the University of Illinois, said “the issue at that time
was that St. George would have to close if it didn't move because it was a fire
hazard.

“It could have moved within the city or the suburbs. Nobody on the medical
staff wanted to stay in the city.

“Since doctors make the decisions about where they want to practice, that was
their right.

“We approved the request because another hospital was needed in the south
west area, and they had the medical staff to make it a good hospital, plus a loca-
tion with transportation in all directions.”

Sibley said no public hearings were held. “That used to bother me,” he said, “but
our attorneys told us we were not a public agency g0 we shouldn't have public
hearings.”

He said he believed the Englewood grant request was withdrawn because “they,
like St. George, has decided they were going to phase themselves out of business.”

“This obviously leaves a big gap (in medical services),” he said. “The ques-
tion is, who's going to fill the gap. I have been frustrated for vears over these
gaps. There has not been anyone to whom we could turn to fill gaps.”

The federal Hill-Burton Act, which was set up to help finance hospital construe-
tion, “has been a complete failure in the city of Chicago,” Sibley said.

The reason that St. George managed to “replace” itself 13 miles away is because
the federal districts are “gerrymandered,” COMPRAND charges.

Pierre DeVise, a sociologist who drew the lines, denies the gerrymandering
charge. The boundaries were drawn to reflect where a hospital’s patients come
from, he said.

In 1965, when the last lines were drawn, St. George and Englewood’s patients
came largely from outside the community of Englewood.

Therefore, Englewood Hospital and St. George Hospital, in the same district
as Cook County Hospital, were moved “for planning purposes” into the Palos
Heights district, DeVise said.




ArpPENDIX 3

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
OFFICE OF THE SECRETARY,
Washington, D.C., October 31, 1973.
ITon. Dox EDWARDS,
Chairman, Subcommittee No. 4, Committee on the Judiciary, House of Repre-
sentatives, Washington, D.C,

DeaAr Mr. CHAIRMAN : Thank you again for the opportunity to appear before
the Subcommittee and respond to the General Accounting Office Report on com-
pliance by hospitals and other facilities under Medicare and Medicaid with the
non-discrimination provisions of Title VI of the Civil Rights Act of 1964.

I am returning a copy of the October 1 hearing transcript with editorial cor-
rections and, on separate pages, responses to certain committee questions. A
requested copy of the 1969 survey of hospitals is included. In addition, I have in-
cluded copies of questionnaires used for the 1969 survey of hospitals and extended
care facilities as well as those being used for the current survey which we hope
to complete by the end of June, 1974,

I think you also will be interested to know that our Office is preparing a bro-
chure and a poster emphasizing the rights of recipients of care at medicaid and
medicare facilities to be free of discriminatory treatment. The subject also will
be stressed by my staff at upcoming meetings with the National Urban League
and the Leadership Conference on Civil Rights and we will make available the
brochures and posters for distribution by these organizations,

I hope this information is helpful. Please let me know if T ean be of further
assistance,

Sincerely yours,
Perer E. HoLMES,
Director, Office for Civil Rights.

Response to Representative Edwards’ request, page 182

Taking the GAO points in order :

During the current fiscal year the Office for Civil Rights anticipates condueting
several in-depth reviews of nursing home referral processes.

As indicated in Mr. Holmes testimony on page 176, a greater effort needs to
be made in the area of educating potential recipients of federally-assisted health
care to their rights to non-discriminatory treatment, The Office for Civil Rights
currently is preparing a fact sheet/brochure and posters for distribution to health
care institutions and interested civil rights organizations.

The reporting checklist or form for skilled nursing facilities has been developed.
As indicated in the GAO statement of Mr. Ahart, page 5.

Questions concerning the model ombudsmen units, which funetion under the
Burean of Health Services Research, should be directed to Mr. Allan Forman,
Director Ombudsmen Demonstration Program, Room 1581, Parklawn Bldg.,
600 Fishers Lane, Rockville, Md.. 20852. Mr. Forman's telephone number is
443-4023,

Response to Representative Drinan’s question, page 181

The pre-award procedure developed by the Chicago Regional Office for Civil
Rights is being.refined as that office continues to review Federal contract and
grant awards to medical facilities for possible violations of the non-diserimina-
tion provisions of Title VI. It is not, at this time, being used nationwide. Assum-
ing its continued success in the Chicago region, it is anticipated that a similar
procedure will be utilized by all Regional offices.

(285)
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Response to Representative Drinan's question, page 181

Page B VIII-a of the Health and Social Services “Enforcement plan"” which
has been made available to the subcommittee outlines the purpose of the new
survey. Coples of newly structured questionnaires for hospitals and nursing
homes also have been given to the subcommittee. Filled-out questionnaires will
provide valuable information for use in determining the Title VI compliance
status of an individual facility. Questions common to the 1969 survey (copies
of the 1969 questionnaires also have been furnished the subcommittee have been
retained and will enable OCR to make comparisons and evaluate nationwide
changes between 1969 and 1973. The expanded 1973 quesionnaires seek new
information concerning a medical facility’s ability to communicate with non-
English speaking patients, the geographic area served by the facility and its
methods of seeking patient payment.

Response to Representative Drinan’s question, page 182

The Office for Civil Rights does not make evaluations of the quality of medical
services offered by a health-care institution. Where medical service quality is
indicated by complainants or those being interviewed, the Office for Civil Rights
refers the matter to the appropriate Department Agency such as the National

Institute of Health or the Medical Services Administration of the Public Health
Service,

Responso to Representative MeClory's question, page 178

According to officials of the Health Resources Administration, more than 100
grants or contracts have been approved for programs intended to bring dis-
advantaged Americans into health career fields. Under the National Institute of
Health, two programs are aimed at financially asgisting minorities to advance
in health service careers. One, however, the Minority Access to Research Careers
(MARC) currently is being phased out despite considerable support for the

program from officials of predominantly Black colleges and universities. More
specific information should come from Dr. Charles Miller, of MARC. A sgecond
program is the Minority Schools Bio-Medical Support Grants. The grants go to
colleges and junior colleges where the majority of students are members of
minority groups. Generally, money is provided to pay a teacher's salary while
he or she does research in which students are involved. The institution can nse
the money that it formerly paid the teacher to hire a temporary replacement.
Additional information should come from Dr. Robert J. Gibbs, of NIH's Division
of Research Resources where he is Chief of the General Research Support
Branch.

Response to Representative Drinan’s question, page 181 and 182

National statistics are not available on the number of private physicians who
have stopped serving Medicaid patients, Nor is there information on the num-
ber of hospitals that have stopped serving Medicaid patients. Based on OCR ex-
perience in reviewing hospital facilities, however, there is no discernible national
trend by hospitals to withdraw from mediecaid. The financial problem associated
with empty beds make it unlikely that many hospitals would want to eliminate
this source of income. Some communities maintain lists of approved Medicaid
vendors. Where such lists had been maintained over a period of time, a physi-
clan-vendor name not appearing on a later list might indicate that physician had
stopped serving medicaid patients.
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
OFFICE OF THE SECRETARY,

October 30, 1978.
Memorandum to : Peter E, Holmes, Director, OCR.

From : Theodore A. Miles, Assistant General Counsel, OCR.

Subject : Effect of Title VI on Employment Practices in Health and Social Service
Programs.

In light of the July 5, 1878, revision of the Department’s Title VI Regulation,
particularly 45 CFR Section 80.8(c) (3) concerning employment practices under
Title VI of the Civil Rights Act of 1964, we have reviewed the law applicable to
our jurisdiction over employment practices in health and social service facilities.
The regulation as revised states that discrimination on the ground of race, color,
or national origin in employment practices which excludes individuals from
participation in, denies them the benefits of, or subjects them to discrimination in
any Federally assisted program is prohibited. (Such diserimination is deemed
subject to the same remedies as diserimination in a program where the primary
purpose is employment, as per section 80.8(c)(1).) Discrimination in employ-
ment practices is prohibited “to the extent necessary to assure equality of oppor-
tunity to, and nondiscriminatory treatment of, beneficiaries.”

The regulation was promulgated in conformity with section 601 of Title VI of
the Civil Rights Act of 1964 :

Sec. 601. No person in the United States shall, on the ground of race,
color, or national origin, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any program or
activity receiving Federal financial assistance.

In its health and social services monitoring activities under Title VI as in its
other Title VI functions, OCR has as its sole concern the equal delivery of Fed-
erally assisted programs or activities to the intended beneficiaries, The Office
may, however, have to deal with employment practices, as well as with a myriad
of other factors, in order to discharge its statutory responsibilities to the
beneficiaries.

The only specific provision dealing with employment in Title VI is section
604 :

Ske. 604. Nothing contained in this title shall be construed to authorize
action under this title by any department or agency with respect to any
employment practice of any employer, employment agency, or labor
organization except where a primary objective of the Federal financial
assistance is to provide employment.

While it was sometimes argued in past cases that section 604 prohibited cor-
rection of employment discrimination in programs with a primary purpose other
than to provide employment, regardless of the effect on beneficiaries, that ap-
proach seems now to have been discarded by the courts.

The question of the boundaries of Title VI employment jurisdiction was specifi-
cally considered by Judge Wisdom in United States v. Jefferson County Board of
Education, 327 F.2d 838 (5th Cir. 1866) ; aff'd en bane, 380 F.2d 385 (1967) ; cert.
denied, sub. nom. Caddo Parrish v. United States, 389 U.8. 840.

The Jefferson case speaks directly to the issue of interpretation of section 604.
Jefferson specifically approved HEW faculty desegregation guidelines, Speaking
to the argument that section 604 forbids action to eliminate discrimination in
hiring and assignment of faculty even when such discrimination results in dis-
crimination against program beneficiazies, the court said, . . . it is the school
children who are beneficiaries of Federal assistance to the public schools . . . to
the extent that teacher discrimination jeopardizes the success of desegregation,
it is unlawful wholly aside from its effect upon individual teachers,” 372 F.2d4
at 883.

This view comports with the general rule that remedial statutes should be
liberally construed, their exceptions, therefore, strictly construed. It is also con-
sistent with the legislative history of Title VI. As the majority opinion in Jeffer-
son pointed out, section 804 was not designed to limit the protection of program
beneficiaries given by section 601 :

Section 804 was not a part of the original House Bill. Senator Hum-
phrey, while introducing the Act explained : “[The] Commissioner might
also be justified in requiring elimination of racial discrimination in em-




288

ployment or assignment of teachers, at least where such discrimination
affected the educational opportunities of students. See Braxton v. Board
of Public Instruction of Duval County, 826 F.2d 616 (5th Cir. 1964),"
110 Cong. Rec. p. 6345, That was in March 1964. In June 1964, in ex-
plaining the amendments Senator Humphrey said, “this provision is in
line with tlhie previsions of section 602 and serves to spell out more pre-
cisely the declared scope of coverage of the title.” In the same speech
he stated (110 C.R. 12414) : “We have made no changes of substance
in Title V1." This explanation plainly indicates that the amendment was
not intended as a statutory bar to faculty integration in schools receiv-
ing federal aid. 372 F.2d at 882,

Judge Wisdom in Jefferson disagreed with the school boards' contention that
Title VI does not apply to employment practices of schools by saying :

In the broadest application this argument would allow racial dis-
crimination in the hiring, discharge and assignment of teachers, In its
narrowest application this argunment would allow diserimination in hir-
ing and discharging but not in assigning teachers, an inexplicable anom-
aly. There is no merit to this argument. 372 F.2d 8&83.

It must be emphasized that Jefferson points out that section 601 protects
beneficiaries of Federal financial assistance from discrimination and that sec-
tion 604 does mot limit this right. Therefore, discriminatory employment prac-
tices which affect beneficiaries are violations of section 601 netwithstanding
section 604.

In United States v. John 8. Frazer, 317 F. Supp. 1079 (1970), the Justice De-
partment charged that Alabama was discriminating on racial grounds in its state
personnel practices, including hiring, recruitment, promotion, and demotion.
Although the decision was not on section 601 grounds, the court found against
Alabama and in so deciding said, citing Jefferson supra:

It is true that Section 604 of Title VI makes it clear that Title VI was
not intended to be applicable to the employment practices of recipients
of federal assistance “except where a primary objective of the Federal
assistance is to provide employment” or where diserimination in employ-
ment causes discrimination to the beneficiaries. (Emphasis added) 317
F. Supp. 1083.

Thus, the court, in addition to determining the right of the Attorney General
to bring the action, interpréted section 604 as not preventing action under section
601 where, as a result of employment practices by reciplents, the beneficiaries of
Federal financial assistance suffer discrimination.

Judge Butzner, in the well known case of Taylor v. Cohen, 405 F.2d 277 at 281
(4th Cir. 1968), while rejecting a school district’s bid for an injunection against
HEW enforcement action under section 601, interpreted Title VI as going just
as far as the Constitution in ensuring civil rights. Thus we must conclude a
wide range of discrimination violates section 601.

The elimination of discrimination in employment practices was found by Judge
Johnson, in Marable v. Alabama Mental Health Board, 207 F. Supp. 201 (1969),
to be so related to nondiscriminatory care of patients as to give standing to the
latter to Hring an action where the professional and subprofessional staffs of
state mental institutions were segregated :

The Mental Health Board also challenges plaintiffs’ standing to raise
the issne of discrimination in employment practices, including the pay
rates of subprofessional personnel. We agree that plaintiffs do not have
standing to challenge the practices as potential employees, but we must
conclude that they do have standing because of the secondary effects on
plaintiffs as patients of the discrimination against staff personnel.

Plaintiffs stand in the same relationship to the hospital staff as stu-
dents in the publie schools stand to their teachers. In the latter connec-
tion, this Court has stated :

“It is no longer open to question that faculty and staff desegrega-
tion is an integral part of any public school desegregation plan—not
hecanse of teachers’ employment rights, but because students are en-
titled to a nonracial education, and assignment of teachers to students
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on the basis of race denies students that right." Lee v, Macon County
Board of Education, 267 F. Supp. 458, 472 (M.D. Ala. 1967) ; aff’d sub.
nom. Wallace v. United States 389 U.S, 215, 88 S.Ct. 415, 19 L. Bd. 2d 422,

The analogy to the School situation emphasizes the point that neither students
nor patients, as beneficiaries of Federal financial assistance, may be treated
unequally because of discriminatory employment practices.

Thus, as demonstrated above, promulgation of the revised section 80.3(¢) (2)

merely codifies existing case law regarding diseriminatory employment prac-
tices which affect beneficiaries.

DEPARTMENT OF HEALTH, IDUCATION, AND WELFARE,
OFFICE OF THE SECRETARY,
OFFICE FOrR CrviL RiGHTS,
November 9, 1970.

Rerort oF TrrLe VI Rienrs CoMPLIANCE SURVEY OF Hospirars ANp EXTENDED
CARE FACILITIES—1969

INTRODUCTION

In July of 1969, all hospitals and extended care facilities participating in the
Medicare program or receiving other types of Federal financial assistance were
requested to submit reports reflecting their current compliance status with the
requirements of Title VI of the Civil Rights Act of 1964. The information con-
tained in these reports included such areas as admission policies, patient room
assignments, utilization of services and facilities, physician and dentist staff
privileges, and training programs for residents, interns, nurses, and paramed-
ical personnel. The Individual reports for 6,530 hospitals and 4,401 extended care
facilities have now been reviewed and edited and the information has been sum-
marized on a state, regional, and national basis, This information is included
in the tables appended to this report. The major purpose in requesting the re-
ports from each facility was to enable us to make a compliance assessment for
each hospital and extended care facility and to identify those requiring further
investigation, on-site review, or consultation to eliminate policies or practices
ace, color, or national origin.
aff will permit.
Departments which
assisted programs.

which might result in diserimination because of r
Each such situation is being looked into as rapidly as available st
This effort is being augmented by State Health and Welfare
utilize these facilities in serving beneficiaries of federally
Similar reports were received from hospitals in the Fall of 1966 and from ex-

tended care facilities in the Spring of 1967 By comparing pertinent items in
these earlier reports with the 1969 reports, we can measure the change which has
taken place on a state, regional and national basis in improving access and services
to minority groups in hospitals and extended care facilities. The tables ineluded
with this report provide the comparable data.

While in general, these comparative statistics reflect gratifying improvement
in services to minority groups, the area of utilization of extended care facilities
by minority groups still gives canse for concern. Although there was an increase
of 82% in the number of extended care facilities serving minority patients and
an increase of 759 in the actual number of minority patients served, minority pa-
tients still constitute only 5.29, of the totai patient load in these facilities. It is
recognized because of their geographical loeation, there are many extended care
facilities which will have no minority patients on any given day. However, anal-
vsis of the reports showed that there are still a substantial numior of such facili-
ties located in racially mixed areas which continue to serve patients exclusively
of one race, This is true despite the fact that these facilities have adopted and
published open admission policies. This emphasizes the importance of our in-
tensive work with hospitals, welfare agencies and other referral sources to see
that discriminatory referral patterns are changed.

In the case of hospitals substantial increases in the number of hospitals serv-
ing minority patients and also increases in the number of minority patients
served indicate that there is no major problem regarding access. However, some
reports give rise to a question as to whether race is playing a factor in room
assignment. These situations will receive priority attention and where necessary
corrective action will be taken.

27-401 O - T4 - 20
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This report presents highlights and summary analysis of national data by
race covering hospital patients census, physician and dental staff privileges,
interns and residents, student nurse training, and other hospital training pro-
grams for 1066 and 1969 ; extended care “acilities patient census for 1967 and
1069. Separate data by race covering each of the above mentioned areas of con-
vern is presented in table 1-12 by national, region and State totals of 1966-67
and 1969,

' Excludes Hawall, Guam, Puerto Rico, nand Virgin Islands.




TABLES
DaTA BY STATE AND REGION

HOSPITALS—PATIENT CENSUS

Table 1. Number of hospitals and number of patients by race—19686 Reports.*
Table 2. Number of hospitals and number of patients by race—1969 Reports.!

HOBPITALS—STAFF PRIVILEGES

Table 3. Number of hospitals reporting Staff privileges and number of staff
by race of staff physician or dentist—1966 Reports.

Table 4. Number of hospitals reporting Staff privileges and number of staff
by race of staff physician or dentist—1969 Reports.

HOSPITALS—INTERNS AND RESIDENTS

Table 5. Number of hospitals reporting interns and residents and number of
interns and residents by race—1966 Reports.

Table 8. Number of hospitals reporting interns and residents and number of
interns and residents by race—1969 Reports.

HOSPITALS—STUDENT NURSES

Table 7. Number of hospitals reporting student nurses and number of student
nurses by race—1866 Reports.

Table 8. Number of hospitals reporting student nurses and number of student
nurses by race—1969 Reports.

HOBPITALS—OTHER TRAINING PROGRAMS

Table 9. Number of hospitals reporting other training program and number of
trainees by race—1966 Reports.

Table 10. Number of hospitals reporting other training program and number
of trainees by race—1969 Reports.

EXTENDED CARE FACILITIES

Table 11. Number of facilities and number of patients by race of patients—
1967 Reports.*
Table 12. Number of facilities and number of patients by race of patients—
1969 Reports.!
HieHLIGHTS

24 percent increase in the number of hospitals serving patients of the minority
groups * (See summary on page 5 and tables 1 and 2).

12 percent increase in the number of hospitals serving Negro patients.

9 percent increase in the number of Negro patients.

! The term “race” s Interpreted to mean “race, color, or natlanal origin."”

2 “Minority Groups” for purpose of this report include Negro, Amerlean Indian, Orlental
ani Spanish-Burnamed Americans. Oriental Includes Chinese, Japanese, Korean, Vietnamese,
and others of Ortental origin. Spanish-Surnamed American includes Mexican, Puerto Rican,
Cuban and others of Latin Amerlean origin.

(291)




202

STAFF PRIVILEGES

61 percent increase in number of hospitals with minority group physicians and
dentists on the hospital staff (Summary on page 7 and tables 8 and 4).

27 percent increase in number of hospitals with Negro physicians and dentists
on hospital staff,

22 percent increase in the number of staff positions filled by Negroes.?

INTERNS AND RESIDENTS

60 percent increase in minority group interns and residents (See summary on
page 8 and tables 5 and 6).

22 percent increase in Negro interns and residents.

STUpENT NURSES

24 percent increase in number of hospitals with Negro student nurses in train-
ing (see summary on page 9 and tables 7 and 8).
27 percent increase in the number of Negro student nurses,

OTHER HOSPITAL TRAINING

78 percent increase in the number of hospitals with Negroes in other types of
training (See summary on page 10 and tables 9 and 10).

ExTeENDED CARE FACILITIES

82 percent increase in number of ECFs serving patients of the minority group
(See summary on page 11 and tables 11 and 12).

104 percent increase in number of ECFs serving Negro patients,

75 percent increase in number of minority patients in ECFs.

67 percent increase in number of Negro patients in ECFs,

HospiraL PATIENT CENSUS

The completed reports from 6,589 hospitals in 1969 show an in-patient popula-
tion of 1,052,926. Patients of the minority groups * were reported by 4,878 hospitals,
or nearly 75 percent of the hospitals which represents an increase of more than
24 percent over the 8,930 hospitals reporting patients of the minority groups in
1966." The number of hospitals with Negro patients increased from 3,592 or 56 per-
cent in 1966 to 4,051 hospitals or approximately 62 percent in 1969. The number of
Negro patients increased from 121,854 in 1966 to 133,188 in 1969 for an increase
of 9 percent while the total patient increase was slightly less at 8 percent. The
number of hospitals reporting patients of Oriental ancestry increased from 700 to
917 in 1969 while the number of patients of Oriental ancestry remained relatively
the same with 2,949 in 1966 and 2,012 in 1969, Spanish-Surnamed American pa-
tients were not fully identified on the reports for 1966, The reports of 1989, how-
ever, show 28,603 Spanish-Surnamed American patients in 2,230 hospitals repre-
senting 2.7 percent of the hospital population.

3 The number of stafl positions filled by Negroes iz not the number of Negro physicians
holding staff positions because one physiclan may be on the staff of more than one hospital
and consequently, In the summation of reports from these hospitals would be counted more
than onee,

t “Minority Groups” for purpose of this report include Negro, Amerlean Indian, Oriental
and Spanish-Surnamed Amerleans. Oriental Includes Chinese, Japanese, Korean, Vietnamese,
and others of Oriental origin, Spanish-Surnamed American Includes Mexican, Puerto Rican,
Coban and others of Latin American orlgin.

* Not all hospitals wounld be expected to have minority group patients becanse there are
some areas where no minority persons live,
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NUMBER OF HOSPITALS AND NUMBER OF PATIENTS BY RACE OF PATIENTS

1966 1963
Number Percent Number Percent

Number of hospitals:
y [ T L'y T b ek 6, 393 . 6,539 100.0

With minority patients . e 3,930 & 4, 4.
With Negro trrnﬂants. 2 - 3,592 f 41 o8 A
With Indian patients... . 655 X b L
With Oriental patients. . ............ooo.o..... 700 " 5 +31.0
With Spanish-surnamed American patients 2____ 92 3 A 4 +2,323.0

Number of Ipm'anu:
;SRR L

975, 019 ! h +8.0
Minority . 2 s h 3 +30.0
N : 12 b

Spanish-surnamed American._ . _..._..__

| The term “‘race’ is interpreted to mean “‘race, color, or national origin."*
2 These figures may not accurately reflect the number of Spanish-surnamed Americans ulilizing hospital services since
this group was not fully identified in the initial reports as belonging to one of the relevant minority groups.

STA¥F PRIVILEGES

The number of physicians and dentists on the staff of the hospital including
those otherwise classified who are permitted to attend and render service to
their patients in the hospital was reported by race or national origin of the
physician or dentist. The total number of physicians and dentist reported with
such staff privileges increased by approximately 23 percent from 483,000 in 1966
to 598,000 in 1969. Staff positions in which Negroes served increased by 22 per-
cent from 8,207 in 1966 to 10,138 in 1969 which was slightly less than the total
rate of increase but constituted 1.7 percent of the total staff positions reported
for 1966 and 1969. The number of hospitals reporting Negro staff physicians and
dentists increased by nearly 27 percent while the total rate of increase was less
than 6 percent.

NUMBER OF HOSPITALS REPORTING STAFF PRIVILEGES AND NUMBER OF STAFF! BY RACE OF STAFF PHYSICIAN
OR DENTIST

1969
Percent
Number Percent change

6,539 100.0 +59

With minority staff ' W7 3,451 52.7 +61.0
With Negro staff 1,468 8 1,862 28.4 +26.8

Physicians and dentists:
Total

593,276 100.0 +22.7

28, 5% 4.8 +106.5
10,138 L7 +22.2

4 1 i&:ﬂahu:e physicians and dentists may serve on the staf of more than 1 hospital, the number of such positions include
up b

INTERNS AND RESIDENTS

The number of hospitals reporting interns and residents decreased slightly
from 1,143 to 1,129 while the number of hospitals reporting Negro interns and
residents increased from 282 to 299. In spite of the decrease in the total number
of hospitals reporting such staff, the actual number of interns and residents in
these hospitals increased by more than 41 percent. The number of Negro interns
and residents increased by nearly 22 percent from 860 in 1966 to 1,047 in 1969.
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Negroes occupied a smaller ratio of such positions in 1969 than they did in 1966
in spite of the numerical increase of 187 such positions, Other minorities filled
18 percent of the intern and resident positions in 1869 for an increase of 66
percent. Some of the interns and residents classified as other minorities are for-
eign doctors temporarily in the United States for training purposes.

NUMBER OF HOSPITALS REPORTING INTERNS AND RESIDENTS AND NUMBER OF INTERNS AND RESIDENTS BY
RACE

1966 1969
Hospitals reporting Number Percent Number Percent

Interns and residents:
[ Y S 1,143 100.0 1,129 100.0

With 1 or more minority 707 6L9 821 12.7
With 1 or more Negroes....................... 282 .7 9 26.4

e M A e M A et o 5 34,188 100.0 48,325 100.0
6, 160 25,3 6,838 20.4

860 3.5 1,047 2.2

5, 300 2.8 8,791 18.2

STUupENT NURSES

The number of student nurses in training reported by these hospitals decreased
by nearly 1 percent from 81,670 in 1966 to 81,145 in 1969 while the number of
Negro student nurses increased by nearly 27 percent from 2,278 in 1966 to 2,887
in 1969. The number of hospitals reporting Negro student nurses increased by
24 percent from 461 in 1966 to 572 in 1969 while the total number of hospitals
reporting student nurses increased by 9 percent. Hospitals reporting Negro
student nurses constitute 52 percent of the hospitals reporting student nurse
training in 1969. Other minorities had 1,572 student nurses or approximately
2 percent of those reported in 1969,

NUMBER OF HOSPITALS REPORTING STUDENT NURSES AND NUMBER OF STUDENT NURSES BY RACE

1966 1969
Percent
Hospitals reporting Number Percent Number Percent change

Student nurses: !
Total.............. 1,009 100.0 1,102 100.0 +9.2

1 or more Negro nurses. .. 45,7 572 519 +24.1
100.0 81, 145 100.0 -0.6

3.2 4,459 55 +7L.0
Negro..._... 2.8 2,887 16 +26.7
Other misorities_ . ... ... ............. 30 .4 1,572 1.9 +376. 4

1 The number of hospitals reporting st nurse training by minoirty group persons other than Negro was not available.
OTHER TRAINING *

Other training programs reported by hospitals include practical nurses,
medical technologists, therapists, Social Workers, dietitions, Administrative
Aides, ete. The number of hospitals reporting such training increased by 70 per-
cent from 1,321 in 1966 to 2,252 in 1069 while the number of hospitals reporting
persons of the minority group engaged in these training programs increased by
83 percent from 820 in 1966 to 1,515 in 1969. The number of hospitals reporting
Negro trainees in these programs increased by 73 percent from 718 in 1966 to
1,241 in 1969.

? Other Training includes Practical Nurses, Medical Technologists, Therapists, Soclal
Workers, Dietitlons, Administrative Aldes, ete,




The number of such trainees more than doubled from 25,913 in 1966 to 67,257
in 1969. Although the number of minority trainees had similar increases, the
ratio of minority trainees decreased slightly from 19 percent of the trainees in
1966 to a little less than 19 percent in 1969. The ratio of Negro trainees also
dropped from 16 percent in 1966 to 13 percent in 1969,

NUMBER OF HOSPITALS REPORTING OTHER TRAINING! PROGRAMS AND NUMBER OF TRAINEES BY RACE

1966 1969
Percent
Number Percent Number Percent change

Hospitals reporting
Other training:
Total 1, gl " ¥ 100.0

Including minority persons 9 i 67.2

Including Negroes_..____ ... LSRR 718 ; : 55.1

25,193 100.0 67,257 100.0

4,849 19.2 12,655 18,5
4,010 15.9 9,061 13.4
839 3.3 3,594 5.3

1 Other training includes practical nurses, medical technologists, therapists, social kers, dietitions, admini
aides, etc.

ExTENDED CARE FACILITIES

The completed reports from 4,401 extended care facilities in 1960 show that
305,340 patients were receiving care and that over one-half of these facilities
(56.9 percent) had one or more minority patients. The number of extended care
facilities caring for minority patients increased from 1,374 in 1967 to 2,504 in
1969, an 82 percent increase. The number of minority patients in these facilities
increased by approximately 75 percent from 11,836 in 1967 to 20,668 in 1969.
The number of facilities reporting Negro patients increased by 104 percent from
902 in 1967 to 1,840 in 1969 while the increase in the number of Negro patients
was a little over 67 percent from 8,392 in 1967 to 14,033 in 1969, Susbstantial
increases occurred in the utilization of extended care facilities by all of the speci-
fied minority groups: Indians—355 percent; Oriental—51 percent; Spanish-Sur-
named Americans—113 percent.

NUMBER OF EXTENDED CARE FACILITIES AND NUMBER OF PATIENTS BY RACE OF PATIENTS

1967 1969
Percent

Number Percent Number Percent increase

Number of extended care facilities
Reporting:
Total

Minority
Negro

India
Oriental......
Spanish-surna
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1969 TITLE VI COMPLIANCE SURVEY—HOSPITALS—Continued

TABLE 3.—NUMBER OF HOSPITALS REPORTING STAFF PRIVILEGES AND NUMBER OF STAFF BY RACE
OF STAFF PHYSICIAN OR DENTIST, 1966 REPORTS

Minorities

State and region _H_ospiluls"

6,173 483,219 2,143 13,551 1, 468 8,297 1,240 5,254

Raghon I 5 359 36,364 141 T i 169

Connecticut. ... ____. " 8,617 32
e R 66 2,364 15
Massachusetts. 3 20, 367 69
New Hampshire. = 1,334
Rhode Island. o 2,558
Vermont. .. __. ____. 1,124

Region 11 7 75,100 i 28 1,327

New Jersey. ... 11 14,851 324 80 265 33
NewYork.. .. ... " 35 60,25 2,062 158 1,062 128

Rogion IM.coooooo .oy W25 - ALSGL. . 208 ),617 . U5 L2313

929 26

543

I 251

Pennsylvania. L 389
Virginla..... . 5 349
West Virginia_._.__._... 59

Region IV_._.

South Carolina. .. .
Tennessee, ..........._.

Region ¥V 1,220 ___ﬁj_384;

llinols.................. 309 23,784
Indiana =

Michigan._

Minnesota : 8,326
Ohio........ 25, 588
Wisconsin______ 9,156

New Mexico_ .
Oklahoma._ ... .
36, 229

Region VIl ... 25,414 140

Region VIII.......

Colorado....__.......
Montana. .. ___.
North Dakota_.........
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1969 TITLE VI COMPLIANCE SURVEY—HOSPITALS—Continued

TABLE 3.—NUMBER OF HOSPITALS REPORTING STAFF PRIVILEGES AND NUMBER OF STAFF BY RACE
OF STAFF PHYSICIAN OR DENTIST, 1966 REPORTS—Continued

Minorities

N eg; n. Other

State and region H ,- Stafl Hospi  staf H-asp:l;[s Staff Héspc;ls S:t_:ﬂ

Region IX. ... ; 3,082 238 1,347 310 1,735

Arizona_______._._. ; 7 55 10 23 16 2
California ; . 3,027 228 1,324 294
Nevada. . AT AL 891 . . S R _ .

RegionX_.._.............. 29 16122 28 66 e

4
iR
54 2

TABLE 4.—NUMBER OF HOSPITALS REPORTING STAFF PRIVILEGES AND NUMBER OF STAFF BY RACE OF STAFF
PHYSICIAN OR DENTIST, 1963 REPORTS

Minorities

To‘lll

State and region ita _--':‘a—l;!ff

Tollaooo... . 6,539 593,276 3 451 28, 596

Region | ... .. " 221 SR

Connecticut
Maine. .
Massachusetts__
New Hampshire.
Rhode Island
Vermont

New Jersey..... ... 121 18,417 W a0
NewYork T a5 eLia 291 4,064

[ PO BT N, h 52491 T 3511

Delaware. ...

District of Columbia ..
Maryland .
Pennsylvania_..........
b R S (L
West Virginia........._.

L) R 1065
127 1,675
18, 981
i 9,463
Kentucl\y.,_ | 9,098
Mississippi. I 90 2,700
North Carolina - 4 10,300
3,783
9, 335

T L28 109, %2

T
Indisng................
Michigan...
Minnesola. .
L RPN
Wisconsin... ............

See footnote at end of table.
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TABLE 4.—NUMBER OF HOSPITALS REPORTING STAFF PRIVILEGES AND NUMBER OF STAFF BY RACE OF STAFF
PHYSICIAN OR DENTIST, 1969 REPORTS—Continued

Minorities

Negro
State and region its! pi oy suﬁ ﬂoﬁpitlis__ Staft

Region VI . 148

(o 4
Louisiana. . e 25
New Mexico 89 3
Oklahoma. 4 6, 585 19
| {1 RS S 33,427 red 87

Region Vil ................ = 194

46
37
85

Region VIl ..

Colorado.

Region IX. .. S 103, T

Arizona. 7,388
Californi = 94, 932
Nevada. \ 1,123

Region X

Alaska....

Idaho. ..

Oregon. .. :
Washington.............

! The
not available.

count of hospitals reporting stall positions filled by other minority group physicians or dentists was

TABLE 5—NUMBER OF HOSPITALS REPORTING INTERNS AND RESIDENTS AND NUMBER OF INTERNS AND
RESIDENTS BY RACE, 1966 REPORTS

Minorities

Total Total Negro Other

Intnrn; Interns lnter—ns Interns
and an 2 and
State and region i resident i id Hospital id Hospitals  resident

ol 1,143 34,188 6, 160 282 . 605 5, 300
Region | - A _"is e, M

Connecticut

aine

Massachusetts . ___ .

New Hampshire

Rhode Island. .......... Cn e EA et i
Yermoat. DL . L. 18

Region I 269 T 135 2,3%

New Jersey .. . ___ . 68 46 303
New York2oo. sois 149 2,033
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TABLE 5.—NUMBER OF HOSPITALS REPORTING INTERNS AND RESIDENTS AND NUMBER OF INTERNS AND
RESIDENTS BY RACE, 1966 REPORTS—Continued

Total

Interns Interns Interns Interns

. and and and
State and region residents Hospitals residents Hospitals  residents

Region lil...........

Delaware....... . .
District of Columbia._. ...
Maryland. . ...
Pennsylvania.....__
Viegnia_. sl
West Virginia. . .

Region IV. .

Alabama.
Florida......_....
Georgia. ... ..
Kentucky. . .
Mississippi_..._.

North Carolina..........
South Carolina &
Tennessee. .. ... ...

Region V ; : 7, 3

MO, ...t aians 2,212
Ind 202

968
1,319

Arkanses..............
Louisiana

Oklahoma..........
| { VRS

Missouri...__._..._..._
Nebraska........

Region VIN...............
Colorado. . _....___. -

North Dakota.. .. ___.
South Dakota_.. .. ... .
o W .
Wyoming.........._..

Region I1X___.

Arizona______ .. .. __.
California. .. ...

Region X... ..o

Alaska. ..
Idahe...........

G, DR s
Washington.. ...




304

TABLE 6, —NUMBER OF HOSPITALS REPORTING INTERNS AND RESIDENTS AND NUMBER OF INTERNS AND
RESIDENTS BY RACE, 1969 REPORTS

Minorities
Total Total Negro Other

Interns Interns Interns Interns
and and and and
State and region Hospitals residents Hospitals residents Hospitals residents Hospitals! resident

3

Total...._. . 1,129 48,325 821 9,838 299 1,047 = 8,791

Region |

Connecticut
Maine.._____.
Massachusetts
New Hampshire.

Rhode Island. ... ..

Vermont

3,498 74

B49 26

58 1
2,016
206

220

149
Region 11 ]

New Jersey_ . ek i‘__EI _53
136
Region 11_........_.... nC- o 6740 141

New York e v e 9, 790

Delaware oL,
District of Columbia. . . ..
Maryland Crif d A
Pennsylvania...........
Virginta..._.......
West Virginia

Region IV____

Alabama.

Florida.

Georgia.

Kentucky

Mississippi

North Carolina

South Carolina !

Tennessee e 16 801

Region V - 215 10, 671
Ilinois
Indiana
Michigan
Minnesota
Ohio
Wisconsin

Region Vi

Arkansas...
Louisiana_ ..
New Mexico
Oklahoma
Texas

Region VII

lowa
Kansas .
Missouri
Nebraska_

Region VIII_.

Colorado
Mantana
North Dakota
South Dakota
Utah
Wyoming

Ses footnots st end of table.
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HOSPITALS REPORTING INTERNS AND RESIDENTS AND NUMBER OF INTERNS
AND RESIDENTS BY RACE, 1969 REPORTS—Continued

Minorities

Total Total Negro Other
o _I_nt_erns Interns Interns Interns
and and and ani

State and region Hosp r Hosp idents Hospitals resid Hospital I
Region 1X_ . 105 4,497 63 451 7 120 . 331
Arizona_. ... TR T 67 2 T 64
California_ . .. 2 4,133 55 384 35 5 7 T W et 267
Nevada_ - e i A
Region X_..___. K0 AT 15 IRl Wgne o Feosoee oy
Alaska.. - S Sy 5 TR >
R e S P RS e T - PESE R U e i
1 T R SRR 12 661 11 47 3 :. T 44
Washington_ . 13 302 5 14 - 14

| The number of hospitals reporting participation in the intern and resident training program by minority group persons
other than Negro was not available.

TABLE 7.—-NUMBER OF HOSPITALS REPORTING STUDENT NURSES AND NUMBER OF STUDENT NURSES BY RACE

1966 REPORTS
Minorities
Total Total Negro Other
State and region Hospitals  MNurses Hospitals Nurses Hospitals Murses Hospitals Nurses
j & e e e e ’ 1,009 81,670 525 2,608 461 2,278 153 330
RORION |, 104 8,95 g
Connecticut. ... _....... 22 2,268
= < e o ik 6 526
Massachusetts. .. . 59 4,925
New Hampshire_... .. .. 10 567
Rhode Island._. .. .. 6 646
Vermont___._ ... _.___ 1 la
Region I1.______. 126 11,9 , T
New Jersey_...__ AR e 23 43 1 1
New York 94 9,076 59 489 57 448 20 41
Region 1. ne 10,18 49 ™™ 4 26 0 N
Delaware... ... _...... 4 -2_1‘1_ 1 ___l_ 1 1 o Byt 1 L0
District of Columbia__ . 4 349 3 11 3 it -
Maryland . - 16 1,765 12 148 12 145 1 3
Pennsylvania. .. 53 5, 228 21 54 18 46 6 8
Virginia.... ... o 24 1,702 6 8 4 5 3 3
West Virginia___________ 15 923 6 8 6 | g PR, ey
Region IV. U7 8,000 56 a2 52 404 6 g
Alabama. .. i 13 Vgrges . 31 5 30 1 1
Florida. .... Z S-S 19 1,144 11 53 11 B3 ..
Seorilnl_............. 14 1, 361 ] 157 6 157 .
Kentucky. . .. = 22 1,031 17 46 17 4% 1 2
Mississippl. .....ooovnns 6 182 k] 18 3 18 . =
North Carolina. . 21 1,643 6 92 4 89 2 3
South Carolina. 9 732 3 4 2 3 1 1
Tennessee. .. ... ... 13 929 ) 11 3 10 1 1
RegionV.. ... 211 230 107 T s Sl L 43
T L | N R M- g N 21
Indiana. ... 19 1,925 11 22 11 i T L
Michigan.... 27 2,826 11 38 11 k1) 1 1
Minnesota. . 21 2,683 5 13 3 6 4 1
Ohlo. ... : 49 5, 992 i3 98 32 . ] 8 9
Wisconsin. ............. 22 2,428 2 4 5

- 21

27-401 O
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TABLE 7.—NUMBER OF HOSPITALS REPORTING STUDENT NURSES AND NUMBER OF STUDENT NURSES BY RACE,
1966 REPORTS—Conlinued

Minorities
Total Total Negro Other
State and region Hospitals  Nurses Hospitals  Nurses Hospitals  Nurses Hospitals Nurses
107 5187 7 M4 68 294 19 50
9 542 1 A 2 T 2
13 1,35 10 78 10 N i L i
1 19 1 3 1 2 i 1
1 602 8 4 7 4 6 20
73 2,640 50 198 I 17 11 27
69 6,685 3l 235 % 23 3
17 1,54 6 9 3 6 Al N
13 785 7 14 7 10 2 i
25 3,005 7 210 15 205 3 5
1 13% 1 2 1 T e, S
Region VIll......._...______ 0 2,515 20 4 12 16 T T
Colorado. ... __. 1 w8 25 A T T 1
Montana___ .. . 6 321 1 1 2 2 2 2
North Dakota. ... 10 566 2 2 1 1 1 1
South Dakota. ... ] 383 2 s i S gl 1 9 2 6
) 6 255 5 9 2 2 5 7
Wrominl S 4 1 e A PR W L SO TN
Roghot 1X:. st 00 17 3.m 53 281 Q 180 29 101

716 1
1,780 13 25 5 9 10 16

TABLE 8.—NUMBER OF HOSPITALS REPORTING STUDENT NURSES AND NUMBER OF STUDENT
NURSES BY RACE, 1969 REPORTS

Minorities
Total Total Negro Other

State and region Hospitals ~ Nurses Hospitals! Nurses Hospitals  Nurses Hospitals!  Nurses

[ A T LIoZ  BEMS .......... 4,459 512 ] [ 1,572
BRRONT. ... i e L R T | LSRR o A 182
Connecticut. ........... 23 LEN o 26 14 i e 5
N 5 k. I 1 | Qo i 1
Massachuset ekl 54 Ty e 219 25 51 168
New Hampshi 10 7y WA ST L, N ; 1
Rhode Island. ... _.._. 4 482 .. 12 4 RN 3
Vermont. ... ......... 3 2 . | ST 4
Ramion 5l 0L TR T R A BB e 23
New Jersey............. 36 A SR R 285 26 80
Nowm Yok oo ... 9% M ... .... 572 5 153
[ T 170 14,55 ... 58 91 M
Delaware._____. — ] 4“7 __ : 12 2 R SR e
District of Columbia_ .. 5 L ST 187 5 ; | 7 T 13
Maryland . e 20 | |} IR 125 8 8
Ponmylnmt iyt 106 10,400 .......... 39 85
Vingie 24 el i U 5
West Virginia_. ... 10 807 . 11 -

See footnate at end of table.
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TABLE B.—NUMBER OF HSOPITALS REPORTING STUDENT NURSES AND NUMBER OF STUDENT
NURSES BY RACE, 1969 REPORTS—Continued

Minorities

Total Total

Hospitals  Nurses Hospitals Hosp

State and region Nurses |

Negro Other

Nurses itals 1 Nurses

Region IV....._.... A sseesas

Alabama

Florid

Georgia.

Kentucky . s
Mississippi_.._.... . ..
North Carolina..........
South Carolina... .. ..

R R

Region V

Missouri...
Nebraska_

Oregon.
Washington.

| The number of hospitails reporting participation in studant nurse training by minority group persons other than Negro
was not available.
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TABLE 9.—NUMBER OF HOSPITALS REPORTING OTHER TRAINING PROGRAMS AND NUMBER OF TRAINEES BY
RACE, 1966 REPORTS

Minorities

Total Total Negro Other

State and region fospitals  Trainees Hospitals Trainees Hospitals Trainees Hospitals Trainees

ol 25,193 829 4,848 718 4,010 244 839

Region | 1,874 T T 13 32
7 12 1% 10 2
1 A

Massachusetts.
New Hampshire
Rhode Island
Vermont._.......

Region Il ...

New Jersey ; 36 28 - 74
New York. ... ... 44 391

Region 111 ? S fme— - 53}.

Delaware.............
District of Columbia. . ...
Maryland

Pennsylvani

L) | T
West Virginia

| —taenrae—

| =|
u'!“

Region IV
Alabama. .

Mississippi
North Carolina
South Carolina..
Tennessee

RegionV.___._.

Hiinois. . . ...
Indiana... ...
Michigan. . ...
Minnesota
Ohio............
Wisconsin_.__..
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TABLE 9.—~NUMBER OF HOSPITALS REPORTING OTHER TRAINING PROGRAMS AND NUMBER OF TRAINEES BY
RACE, 1966 REPORTS—Continued

Minorities

Total Total Negro Other

State and region Hospitals Trainees Hospitals Trainees Hospitals Trainees Hospital Trainees

340 52 143
13 4 6
315 2 127
12 6 10

Was! Inlton

TABLE 10.—NUMBER OF HOSPITALS REPORTING OTHER TRAINING PROGRAMS AND NUMBER OF TRAINEES BY
RACE, 1969 REPORTS

Minorities
Total Tolal Negro Other

State and region Hospitals Trainees Hospitals Trainees Hospitals Trainees i I Trainees

2,52 61,29 1,515 12,855

e A 7

33 1,133 24
16 206 =
e 2 3,321
New Hampshire 15 192
Rhode Island. . .. 9
Yermont 7 576

Region Wl 213 6,078 151 LOS1

New Jersey_ ... ) 2,320 50 678 42
New York.............. 101 Lm 78

120

Region 111 ] 580 181 1,701 169

Delaware............... 6 91 6
District of Columbia 8 171 8
Maryland 2 27 218 26
Pennsylvania 90 877 82

Virginia.....ccoeene.... 40 326 38
West Virginia__.._.... 10 18 8

Region IV _.__._.._....__. %7 9,6 T/ 2,319 80

Alabama..... 3zl

South Carolina. -
Tennesses_ __.__.__ .

Minnesola..............
Ohie.....
Wisconsin

See footnote at end of table.
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TABLE 10.—NUMBER OF HOSPITALS REPORTING OTHER TRAINING FRCGRANS AMD NUNEER CF TRAINEES BY
RACE, 1969 REPORTS—Continued

Minorities

Total Total Negro Other
State and region Hospitals Trainess Hospitals Trainees Hospitals Trainees Hospitals! Trainees

253 213 1,449 - 764
- .
30
12

30
155

Region VIl ... ..iia )

11 T N
Kansas.

Missour
MNebrasks..............

Region Vil
Colorado

Mantana.
North Dak

ALBORD. <. opersstons
California.
Nevada

T S )

Alasks.............
ldsho..........

m..Lon____._ 18 (YEsnE 14
Washington. ... k] 14 e 2

1 The number of hospitals reporting participation in other training programs by minority group persons other than Negro
was not available.
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[The re
files.]

port referred to in this letter has been retained in committee

DePARTMENT OF HEALTH, Epucarion, axp WELFARE,

OFFICE OF THE SECRETARY,

Washington, D.C., October 31. 1973.
Hon. Dox Epwarps,

Chairman, Subcommittee No. 4, Committec on the Judiciary, House of Repre-
sentatives, Washington, D.C.

DeAr MR. CHAIRMAN: The Assistant Attorney General, Civil Rights, has re-
ferred your letter of September 17 to this Office for further reply.

In accordance with your request, we are forwarding herewith for your back-
ground information the draft summary report prepared by the Civil Rights
Division of the Department of Justice, relative to OCR’s initial State agency
reviews of South Carolina and Mississippi, undertaken in 1968. The report out-
lines the findings and recommendations emerging from the Civil Rights Division's
evaluation of the OCR reviews, As indicated, the report constitutes a draft and
an internal working paper made available to OCR for purposes of improving the
Fitle VI compliance program where appropriate, We have not forwarded the
more detailed back-up material itemizing each finding.

At the time the draft report was forwarded to OCR in November 1972, Mr.
Louis H. Rives, Jr., Director of OCR's Health and Social Services Division,
prepared some brief written comments for Mr. J. Stanley Pottinger, who was
then Director of the Office for Civil Rights. A copy of Mr. Rives' comments, in
the form of a memorandum to Mr. Pottinger dated November 17, 1972, is enclosed
for your information. I am also enclosing a copy of a memorandum from the
Atlanta Regional Office for Civil Rights to Mr. Rives, dated October 15, 1973.
This memorandum briefly outlines the extent to which OCR has undertaken
follow-up reviews of State agency programs in South Carolina and Mississippi
since 1971. The memorandum is particularly important in assessing the Civil
Rights Division draft report because to a large extent the deficiencies noted in
the report can be attributed to a lack of prompt and diligent follow-up work by
OCR in assuring that the State agencies involved moved to remedy problems
identified during the initial OCR reviews. As indicated in the memorandum, such
follow-up activity has since taken place in large measure, much of it subsequent
to the preparation and completion of the draft report,

Following receipt of the draft report and Mr. Rives’ comments, Mr, Pottinger
asked Bill van den Toorn of his immediate staff to review the recommendations
contained in the draft report and, to the extent they had merit, to prepare a plan
of action to carry them out. A summary of Bill van den Toorn’s report (hereafter
referred to as the OCR report), embodying such a plan of action, is also enclosed.
In substance, this plan has been adopted by OCR and the specific measures neces-
sary to implement it are reflected in the Division's Operational Planning System
(OPS) objectives and in the Division’s FY '74 annual enforcement plan, both of
which have been forwarded to Ms, Chavez of the Subcommittee staff,

In brief, as indicated in the OCR report, we have acted to implement the
major recommendation of the Civil Rights Division draft report: namely, to
shift the emphasis away from the review of individual facilities and State agency
compliance work per gse and toward the investigation of possible diserimination
in the delivery of services, in referral patterns, and in the impact of certain pro-
grams on minorities. This shift of focus was underscored in my testimony of
October 1. The plan of action outlined in the OCR report sets forth, in part,
auxiliary measures necessary to enable OCR to implement this key objective.
While OCR agrees with the Civil Rights Division draft report that State agencies
cannot perform a compliance role which by statute is the responsibility of OCR
and other Federal agencies, State agencies do have responsibility to meet their
Title VI assurances, and we will continue to ensure that they carry out clearly de-
fined compliance tasks that can be monitored consistently and effectively by OCR
regional offices. _

It would be helpful at this point to expand somewhat on the more specific
comments contained in Mr. Rives' memorandum of November 17, 1972,

The 1968 State agency reviews were initiated at the start of the State agency
review process which, as indicated in my testimony and in the OCR report, will
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draw to a close this calendar year except for a reporting and monitoring fune-
tion. We agree with the Civil Rights Division report that there were shortcom-
ings in the conduct of these early reviews. Many of these shortcomings, as well
as the failure te follow up promptly, were in part attributable to organizational
and staff difficulties in the Atlanta Regional Office for Civil Rights at that time.
However, we do not believe these early reviews are representative of the review
process as a whole and as it evolved throughout the country. (See page 8 of the
Civil Rights Division report.) In addition, we believe the health and social sery-
ices staff in the Atlanta Regional Office has markedly improved in skill, leader-
ship, and effectiveness since the intial South Carolina and Mississippi reviews
were conducted.

At the same time, State agencies must be responsible for undertaking specific
and meaningful compliance tasks to give effect to their Title VI assurances and to
supplement OCR’s compliance activity. In accordance with the OCR and Civil
Rights Division reports, one of our objectives this fiscal year is to clearly and
specifically define and make uniform the State ageney compliance role, revising
and updating the appropriate written documents. However, the State agency
review process as applied thus far may not be the most effective vehicle for
identifying and correcting certain patterns of discrimination, and the new direc-
tion of the program was decided upon in light of this experience,

We also agree with the Civil Rights Division report on the need to strengthen
and update existing guidelines and policy positions. You will note that the OCR
report recommends this and it is reflected as an objective for this fiscal year in the
Division's FY '74 enforcement plan.

I indicated above that the State agency review process was designed in part
to assess the extent to which State agencies were carrying out certain compli-
ance tasks alluded to on page 12 of the Civil Rights Division report and set forth
in the Methods of Administration. The Civil Rights Division report claims that
no further written instructions were provided to the State agencies, at least in
South Carolina and Mississippi to detail these compliance tasks. In the main,
following the review of agencies in a particular State, written reports are sub-
mitted by OCR regional staff in which requirements and recommendations are
made in this regard. I pointed this out in my October 1 testimony. The State
agency review process has in most cases involved an ongoing dialogue between
OCR regional staff and State agency staff to clarify the compliance role of the
State agencies and to train their staff to perform this role adequately. At the
same time, some agencies have made more progress than others. Our experience
in assessing the capability of State agencies in this regard will be the basis for
the design of uniform, clear-cut, and reliable compliance tasks to be determined
this fiscal year, and the development of reporting forms for monitoring purposes.
It should be understood, however, that OCR regional staff are already requiring
State agencies to submit data and other information on an as-needed basis
when the reviews and problem areas uncovered during the reviews warrant such
a requirement.

The Civil Rights Division report indicates that at least with respect to the
South Carolina and Mississippi reviews, OCR staff frequently did not appear to
be knowledgeable about the administration of particular health and welfare
programs and indices of possible discrimination. As mentioned above, we believe
the competence of staff in the Atlanta office has improved since the conduct of
these two 1968 reviews. At the same time, however, we recognize a compelling
need to strengthen the investigative skills, technical assistance capability, and
legal knowledge of all health and social services staff. This is particularly im-
portant as the office shifts its primary focus to the indepth review of less overt
discriminatory practices. The on-site field reviews forecast in the OCR report
and in the enforcement plan will be preceded by careful planning and training of
the staff who will participate, and a continuing division-wide training program
will be emphasized this fiscal year and in the years ahead.

If you have any questions, we would be happy to discuss these matters with
you at your convenience.

Sincerely yours,
PeTER E. HOLMES,
Director, Office for Civil Rights.
Enclosure.
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