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POCKET VETO BILL

WEDN ESDAY, SEPTEMBER 12, 1973

H o u se  of  R e pr e se n t a t iv e s ,
S ubcom m it tee  on  M o n o po lie s  an d C om mer ci al L aw

of t h e  C om m it te e  on  t h e  J u d ic ia ry ,
Washington, D.C.

The subcommittee met at  10:35 a.m., pursuan t to call, in room 2141, 
Rayburn House Office Building, Hon. Peter  W. Rodino, Jr.  [chairman] 
presiding.

Present: Representatives Rodino, Flowers, Seiberling, Jordan, 
Mezvinsky, Hutchinson, McClory, and Dennis.

Also present: James F. Falco, counsel; Jared  B. Stamell, assistant 
counsel; and Franklin  G. Polk, associate counsel.

Chairman Rodino. The committee will come to order.
I am delighted this morning to have present with us Assistant 

Attorney General Robert  Dixon to discuss the views of the Depart­
ment of Just ice on II .R.  7386, the pocket veto bill. I have a prepared 
statement, but  I will insert it in the record.

Mr. Dixon, you know th at this matter  came before the 92d Congress 
when this subcommittee had hearings. At  tha t time, the views of the 
public were given to the committee. There were no further develop­
ments. However, th is is a subjec t which continues to perplex us, and 
for th at reason I introduced H.R. 7386. I appreciate  your  coming here 
today. I recognize th at in view of the fact tha t this matter  has devel­
oped into a litigated stage at  this time, there is a need for this executive 
session.

[The prepared statement of Chairman Rodino follows:]
Opening Statement of II on. Peter W. Rodino, J r., Chairman, 

Subcommittee on Monopolies and Commercial Law

When the  Framers of the  Constitu tion  crea ted our Government, they took 
grea t pains to ensure that  Congress would have the  final say on whether or n ot a 
bill becomes a law. In artic le I, section  7, clause 2, of the Constitu tion  the Framers 
gave the  President a veto power  over legislation, bu t qualified th at  power by 
providing th at  a two-thirds vote of each House of Congress would override  a 
pres iden tial veto.

The issue which we address tod ay is the proper scope of an exception to the  
-^qual ified veto  power of the  Pre sident—the so-called pocket veto power.*A pocket  

veto is an absolu te veto. Its  use prevents  Congress from reconsidering a bill a nd 
votin g on it in light of the Pre sident ’s disapproval. Such a veto resul ts when the  
return  of a bill by the Pres iden t to Congress is prevented by an adjournment^

Since the  presidency of Andrew Johnson, the  kind of adjournment  which 
perm its the  assertion  of pocket veto  power by the  Pres iden t has been an area of 
periodic dispute between Congress and  the President.  The 1970 pocket veto of 
the  Family Practice of Medicine  Act by President Nixon during a five day  
December recess of Congress raised this dispu te in his adminis trat ion.

(1)
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The bill, H.R . 7386, seeks to  resolve once and for all the pocket veto  d ispu te by- 

prov iding th at  such veto power can be exercised only at  the  end of a session of 
Congress, when either House adjo urns “ sine die” . Such an adjournment  ends a 

^legislative session and there  is no fur ther oppor tun ity for Congress to recons ider
bill vetoed by the President. —
This  legisla tion is imp orta nt, bec ause*a pocket veto dur ing a session disrupts  

V 'T the orde rly passage of legis lationj  Litigation to determine  w’hethe r or  no t a pocket 
\K veto dur ing a session of Congress is proper can take years, as i t has in th e Family 

Practic e of Medicine case. In  the mean time, the  sta tus  of a bill is clouded with  
\u n p e r ta in ty j  . . . . . .

*  "I t m ay be possible in some cases to pass a bill again.  But,  the n there is duplica­
tion of time and resources by both Congress an d the Executive Branch which 

A would be be tte r devoted to the  o the r vita l tasks facing the  c ou nt ry j
*  ^However, the grea test harm  from pock et vetoes where their  use is not required 

by the Constitu tion,  is the  erosion of the  legisla tive power of Congress which 
resu lts, as it seems to me to be the  case during a session of Congressj  It  is clear 

ft . from the  records  of the  Federal Constitu tional Convention  in 178’ , th at  the  
"t*  Framers intended  to give the Preside nt a qualified veto power only. The Framer s 

voted on an absolu te veto power  twice and sound ly rejected  it both tim esjSee; 
1 M. Far rand, The Records of the Federal Convention of 1787 103 and 2 M. Farrand , 
The Records o f the Federal Convention o f 1787 200.

It , of course, is no t surprising th at  there should have  been such_strong feelings 
again st an absolute veto by the  Fram ers of the Constitu tion . *The use of an 
absolu te veto  by  the King of England is one of the principal grievances expressed 
in the  Declaration of Independence.

This  strong policy aga inst  an abso lute veto  embodied in the  Constitu tion  
strongly suggests th at  the  pocket veto  power of the President should not be 
ligh tly  expa nde dj

The question of when an adjournm ent  of a Congress prevents the  retu rn of a 
bill und er the  Constitu tion has been before the Suprem e Court on two occasions, 
bu t ne ither decision has elim inate d uncerta inty abo ut pock et veto power. See: 
Okanogan Ind ian  Tribe v. United States, 270, U.S. 655(1929) (the Pocket Veto 
Case), and  Wright v. United States, 302 U.S. 583 (1937). II .I t.  7386 is consisten t 
with both Supreme Court  cases.

jjf *Chief Justice Hughes who wrote  the  opinion in the Wright case,  concluded th at  
the  purpose of the ten day  provis ion in artic le I, section  7 of the  Constitu tion is

? f i both to give the  President sui tab le time to consider bills passed by Congress, a nd 
to give Congress the opportunity to reconsider a  bill in th e l ight of the Preside nt’s 
objections .^

There is, in view of Chief Jus tice Hughes’ analysis , no constitu tional policy 
fur the red  by the Pre sident ’s exercise of an abso lute pock et veto except where 
such exercise serves to maintain  the  Pre sident ’s opportunity to consider bills 
passed by Congress for the  full ten day constitutional period. H.R.  7386 would 
not affect the  ten days the  Pre sident  has for such cons iderat ion. However, H. R.  
7386 would fur ther the  clear policy of artic le I, section 7 of the  Constitu tion  to 
give Congress the opportunity to recons ider a bill in the light of the President ’s 
disapproval.

The  enactment of H .R.  7386 would a lte r significantly the issue facing the courts 
in reviewing the  validity  of futu re pock et vetoes. Ins tead of unc ertain ty,  a cou rt 
would be able to rely  on t he finding of Congress. While th is finding would be sub jec t 
to  judicial review, it would no doubt be sustaine d if it resolves the  uncer tainty  
and  delim its pocke t veto power  withou t inter fering with  any policy embodied 
in the  C onst itution.

It  is highly appropriate th at we have  to tes tify  before us today, Assistan t 
Attorney General  Rober t Dixon of the  Office of Legal Counsel, Depar tment  of 
Just ice.  The Depar tment  of Jus tice is engaged in litigation  on the pocket veto  
clause  and  presently  must decide  whe ther  or not  to appeal the  decision of the  
dis trict cou rt which ruled aga ins t the  President ’s pocket veto autho rity during a 
session of Congress.

We welcome Mr. Dixon tod ay,  not  as an adve rsary , although the  interests  
of the  E xecu tive Branch  in thi s mat ter m ay be opposite  to those of Congress, b ut  
as the  represe ntat ive of the sis ter bran ch of governm ent w ith which we in Congress 
mu st coope rate in o rder  to elim inate  the  pocke t veto  as a problem dividing  us. I 
look forward to his adv ice and  counsel on this ma tte r.
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93d CO NG KE SS 
1st S ession R. 7386

IN  TH E HOUS E OE PEPPESEX TA TIV ES

M ay  1,1973
Mr. K od ino introt lm e«I the  fol low ing  hi ll:  which was rel 'cr ied  ro. the Com* 

mil tee on I lie 3 udiciarv

A  BIL L
To provide a rule in eases of the "pock et veto" for the imple ­

mentation of section < ot article  I of the ( onstitii tion ot the 

Uni ted States .

1 B e  it enacted bn the Sena te and  Hou se  of Bepresenta-

2 tires of the Uni ted Sta tes  a)' America  in Congress assembled,

3 Tha t the Congress finds and declares that uncerta inty  exists

4 as to the (‘fleet of its adjournm ents  other than sine die on the

5 retu rn of certa in hills, resolutions, orders , and votes hy the

6 President to the Congress with his objections under section 7

7 of artic le I of the Const itution of the Uni ted States . The Con-

8 gross therefore enacts this legislation purs uant to its power

9 under section S of artic le I of the  Cons titution to make all

10 laws which shall he necessary and prop er for car ryin g into

I
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1 execution the pow ers ves ted  b y the Cons titut ion in the Gov-

2 em inen t and officers of th e Un ited State s, in order to provide

3 a  c erta in and uniform rule  for such contingencies.

4 Sec . 2. The  re tu rn  of a bill, order , resolution , or vote

5 under section 7 of a rtic le I  of the Cons titut ion of the  United

6 Sta tes  is preven ted only when the  adjournment  of the Con-

7 gress, or of either House, is sine die.

Ch airm an  R odino. N ow, if my  good friend and  colleague,  Mr . 
Hu tch ins on , would like to ma ke some rem ark s befo re we proceed, 
th at  would be fine, bu t my  st at em en t will be inserted in the  reco rd.

Mr. H utchinson . Tha nk  you, Mr . Ch airma n. I too have  an open­
ing stat em en t which I will inse rt in the  reco rd.

The comm itte e considered thi s same subje ct m at te r in 1971, and  
the re were  hearings held a t th a t time. The mea sure now before us, of 
course, is qu ite  diff erent from  the  measu re which the com mit tee  
conside red in 1971. A t t hat  tim e i t was a  more c omprehen sive proposal, 
while  thi s one is more  specific in its  app roach.  Bu t, the  cen tra l issue 
is the  sam e, and I would tr ust  th at the  hea rings this ye ar  might be 
exp edi ted  as the  com mittee has the  hea ring record  of 1971 ava ilab le 
for its  use.

Tha nk  y ou,  Mr . Ch airma n.
[The pre pared  sta temen t of Ho n. Ed wa rd  Hu tch ins on  follows:]

S ta t e m e n t  o f  H o n . E dw ar d H u t c h in s o n , a R e p r e s e n t a t iv e  in  C o ngres s 
F rom t h e  Sta te  o f  M ic h ig a n

Article I, Section 7, of the  Con stitution sta tes  th at  if the Preside nt wishes to 
veto  a bill he mus t retu rn it “ unless  the  Congress by thei r adjournm ent  prevent 
its re turn .” This provision indicates the  ill favor w ith which our  founding fathers 

\  X viewed the  absolute veto power of King George l l l . ’The absolute veto  power was 
' vilified in the  Declaration of Independence, the  Constitu tional Convention, and 

the Federalist Papers. This history  leads me to believe th at  the  framers of the 
Const itution intended to give Congress the  maximum opp ort un ity  to override 
vetoes of the  Chief Exec utivqJ Only when Congress depr ived  itself  of such op­
portu nit y would a veto necessar ily be final. Such a veto  is called a “ pocket v eto .” 

£ Bu t as I see i t,Hhe Executive branch  does not reallv  possess a  pocket veto power 
itsel f; ra ther  a pocket veto is what occurs when Congress deprives itself of its 
power to override a veto. If the provision in question had been removed from the 
Consti tution, then  Congress could have fru strated any  execu tive check on its 
legisla tion by adjou rning to prc^ en ^t lj^ Pr es iden t from return ing  the bill JCo n- 

k] sequ ently , it a ppears to me thatTthP*pruvision was writte n n ot to g ran t an absolute 
veto  power  to the  President,  which in that  day was universal ly condemned, bu t 
to safeguard the  Pres iden t’s qualified veto  power, something  qui te desirable in a 
system of checks and balances .]

Under  such an analysis, H.R.  7386 is sound legislation. In no way does it in­
fringe on the President’s qualified ve to power. It  protects  it. It  furt her s the purpose 
of the framers in insuring t ha t the Congress have  the  oppor tun ity to override Presi­
dential  ve toes.



I am not  persuaded by the reasoning offered by Mr. Just ice Sanford in the  
Pocket Veto Case th at  the  purpose of the con stitutio nal  prov ision  in ques tion was 
to insure a prompt dete rmination of a bill’s sta tus . For  Rv hen a bill is ret urn ed to 
a Congress that  is in session, the  Houses of the  Congress may schedule reconsidera­
tion  whenever t hey  wish, even in a  subse quent session of the same Congress. More­
over, such recons idera tion may be postponed  indefinitely, as it was several  times  
during the las t Administ ration, by reference to a standi ng com mitt ee jlf  p rom pt­
ness is such a small consideratio n when Congress is in session to receive the  re tur n 
of a bill, why should it be of param ount importance when Congress has recessed? 
Moreover, it seems stra nge  to  me th at  the  founding fathers would have  been  so 
devilishly  misleading by repe ated ly documenting the ir dislike of the abso lute veto  
power while never expressing, at  least in writing, the ir purpor ted  inten tion  of in ­
suring prom pt dete rmination of a bill’s statu s.

'Th e Supreme Court has passed on the provision in only two instances . The  cases 
presented markedly different fact  situa tions, and the  Supreme Cour t gave mar­
kedly different responses. Although the  actual  result s of the two cases are no t in­
consis tent, much of the  reasoning is J We m ight  choose, und er valid rules of con­
struction, either to disregard the  cont radiction s or to follow the  reasoning lat er 
expressed. Either way II. R.  7386 is on safe ground.

When does an adjour nment  preven t the retu rn of a bill? Obviously, the termina­
tion  of the Congress is such an instance . The Supreme Court held in the  Pocket 
Veto Case th at  an adjour nment  sine die a t t he end of the first session of a Congress 
is also such an instance. However, the  Cou rt sta ted  as a reason th at  “no ret urn 
can be made to the  House when it is not  in session as a collective body and  its 
members are dispersed.” 279 U.S. 655, 683 (1929). In Wright v. United States, 302 
U.S. 583 (1938), the  Court  found such a view impra ctica l and suggested rhetori­
cally th at  if the  Congress presents bills through  agents  a nd  th e President receives 
them through agents and returns them  through  agents, the  Congress may receive 
return ed bills through  agen ts. 'But  rather tha n overrule  the  Pocket Veto Case the 
Court limited it s decision to the  fact situatio n at  bar and  lef t open for fu ture  con­
side ratio n the  effect of an adjournment not  sine die bu t more than three  da ys j

Th at  is precisely the  ques tion which H.R . 7386 seeks to answer. I believe th at  
the Congress has the power to define those instances where an adjournmen t of the 
Congress prevents  the  ret urn of a  bill jus t as it has defined instances where Sta te 
action deprives a citizen of equal protec tion or where certa in ac tiv ity  is a burden 
on inters tate commerce. Of course, in an appropriate case, Congressional ena ct­
men ts are sub ject  to judicial  review. However,  the  add itional element of a  Con­
gressional finding m ay be outcome determinative. Compare, e.g., Lassiter v. North­
ampton County Board of Elections, 360 U.S. 45 (1959), with South Carolina v. 
Katzenbach, 383 U.S. 301 (1966), and Gaston County v. United Slates, 395 U.S. 
285 (1969). Thus the  presence of constitutional quest ions should not  dissuade 
Congress  from offering it s judgment  b ut  should persuade it  to do so.

The  Constitu tion does not  answer every  question arising under it. The Con­
sti tut ion  itself recognizes this and  gran ts to the Congress the  power “to  make all 
laws which shall be necessary and proper for carry ing into  execution the  . . . 
powers vested by this Constitu tion  in the  Government of the  United  States, or in 
any  departm ent  or officer thereof.” In my opinion, H.R.  7386 is squarely with in 
thi s provision and is an exercise of Congress’ fun dam ental role of filling in the  in­
terst ices of our  c ons titu tion al framework.

The C ha irm an . Y ou m ay  pro ceed , M r.  Dixon .

TESTIMONY OF ROBERT G. DIXON. J R.,  ASSISTANT ATTORNEY GEN­
ERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE,
ACCOMPANIED BY HERMAN MARCUSE. ATTORNEY ADVISER,
OFFICE OF LEGAL COUNSEL; AND KAREN SKRIVSETH, ATTORNEY,
OFFICE OF LEGISLATIVE AFFAIRS

M r.  D ix on . M r.  C ha irm an , I ha ve  with  me  th is  mor ning  on  m y 
le ft  M r.  H er m an  M ar cu se , at to rn ey  ad vi se r fro m th e Office of Le ga l 
Co un se l. An d si tt in g in th e fir st row is M iss  K ar en  S kr iv se th , at to rn ey , 
in  th e Office of Le gi slat ive Affairs .
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I am pleased to be here before your subcommittee to discuss H .R. 
7386. I also wish to express appreciation for your consideration in 
granting the request for executive session in view of the litigation 
you mentioned in your opening remarks. It  is not  our view th at this 
transcript will be closed indefinitely, but for the immediate period 
we feel i t would be more appropriate to have it in this fashion.

I could, Mr. Chairman, if you wish, present about one-half of my 
testimony by selective reading, and have the remainder appear in 
full in the record, or I could immediately respond to questions asked. 
It  might be well to get something on the record before we have ques­
tions, b ut I will go along with whatever process you think.

Chairman Rodino. Well, you might choose the best vehicle. If you 
feel reading parts  of your statement might be more useful, then we 
will insert the entire s tatemen t in the record.

Mr. Dixon. Thank you. If you have questions as I go along, please 
do feel free to ask them at tha t point.

Chairman Rodino. Fine.
Mr. Dixon. And if I am going too long you may please let me know.
The bill, in essence, provides that only an ad journment of Congress, 

or of either house, sine die constitutes an adjournment  preventing 
the retu rn of a bill. After discussing the bill in detail I would like to 
make a few remarks about the two, and the only two Supreme Court 
cases in the pocket veto mat ter, the Pocket Veto case and the Wright 
case. These occur beginning on page 4 of my prepared statement.

The Pocket Veto case arose under the following circumstances. The 
first session of the 69th Congress ended on July 3, 1926, as the result 
of a concurrent resolution under which the  House of Representatives 
adjourned  sine die and the Senate adjourned to November 10, 1926, 
for the impeachment trial of Judge English.

A private  bill authoriz ing named Indian tribes to sue in the Court 
of Claims had been presented to the President  a few days earlier on 
June  29, bu t was neither signed by him nor re turned  to the House in 
which i t originated. The tribes argued tha t the pocket veto clause of 
the Constitution applied n ot to a session adjournment bu t only to a 
final adjournment of the Congress, and tha t the bill had become law 
without the signature of the President.

A unanimous Supreme C ourt held on the basis of a practical inter­
preta tion of the Consti tution going back to the administra tion of 
President Madison, first that  the constitutional term “adjournment” 
means any “ adjournment  which prevents the President from returning 
the bill to the house in which it  originated within the time allowed,” 
and, second, th at the Presiden t is prevented from making such return 
“when the House is not in session as a collective body and its members 
are d ispersed.”

Now, tha t test was not unprecedented when the court adopted it 
in 1929. I t paralleled the tes t applied in 1905 by the Senate Judiciary 
Committee to define a “recess of the Senate” under the clause author­
izing the  President to make recess appointments.

The Supreme Cour t’s opinion in the Pocket Veto case analyzed the 
purpose of the veto clause as a whole, in approaching the specific issue 
of the proper circumstances for a pocket veto.*The Constitu tion directs 
the retu rn of a disapproved bill to the originating house who “shall” 

SC O * enter  the Presiden t’s objections promptly upon their journal and 
proceed to the reconsideration of the bill. Thus there would be public,
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certain and prompt knowledge of the status of the bill. The cour t >1* *̂ 
reasoned th at this constitutional objective can be achieved only if the c

return to the House is an actual and public re turn  to  the House while «  
it is in sessionj Both the President  and the Congress, we may note, ^pp  
would be reacting to the proposal at  the same point in time and under . 
the same public pressures, tha t is, a lawmaking dialog.^The purpose * 
would be defeated, the court indicated, by fictitious return, during 
an adjournment,  to a congressional officer in whose custody it might 
remain for an extended periodj

Let me skip now to save time rig ht down to the B rz'z//d case in the 
middle of page seven and contrast the Wright case with the Pocket 
Veto case.

Some have asserted tha t the rationale  of the Pocket Veto case has 
been undermined by the subsequent decision in Wright v. United 
States. I want to inter ject this case involved a bill which had been 
given to the President on my birthday, April 24, 1936. There the 
Senate had taken a recess from Monday, May 4, until Thursday,
May 7,1936, for not  more than 3 days, while the House of Representa­
tives remained in session. On May 5, 1936, the President returned to 
the Senate without his approval a private bill conferring jurisdic tion 
on the Court of Claims to hear a claim of Wright v. United States. The 
bill and the objections were accepted by the Secretary of the  Senate 
and turned over to the President of the Senate on May 7. Congress 
did no t override the veto.

Wright subsequently brought suit in the Cour t of Claims based on 
the anomalous theory tha t the bill had become law without the Presi­
den t’s signature because it had not been properly disapproved, even 
though the President had expressly vetoed it. A short  response would 
have been to say that the bill failed on either of two theories, by express 
veto not overridden if the bill was returnable, or by pocket veto, if 
the bill was not returnable.

The Supreme C ourt  did reach this result wi th- it^ liss ent , bu t by a 
more tortuous route.  'The prevailing opinioif*rendered by Chief *
Justice  Hughes concluded tha t the pocket-veto  provisions applied SCV  
only in the event of an adjournment of both Houses of Congress^which 
was not the case in this instance. Justices Stone and Brandeis dis­
agreed with tha t narrow interp retation of the Constitut ion.

’In the Wright case the court expressly withheld any views as to the * 
consideration tha t would govern a situat ion in which one House e j  jy 
adjourned for more than 3 days while the other  House remained in 
session. It  limited itself to the situat ion there at hand, where the 
House in which the bill had originated adjourns for not more than  3 
days, while the  o ther remains in session, and concluded th at in such a 
case the bill may be vetoed, and was vetoed affirmatively, and re­
turned to a congressional officerj as did occur in the Wright case.

Consequently, Wright has no bearing on the conclusion in the 
Pocket Veto case; namely, th a t’Ll the normal pocket-veto sit ua tio n-fc 
where both Houses of Congress have adjourned for more than 3 days f. 
pursuant  to a concurrent  resolution, as required by the Consti tution, 
adjournment prevents  the return of the bi llj

Having summarized the background of the pocket-veto problem, let  
me now proceed to an analysis of the  bill. As I mentioned before, the  
bill states  tha t it would be enacted pursuant  to the necessary and 
proper clause of the Constitu tion and would provide that the re turn  of
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a bill, order, resolution, or vote disapproved by the President to the 
House which originated it , is prevented only by an adjournment sine 
dies of the Congress, or of either House.

In the view of the Department of Justice, Congress lacks the power 
to enact this legislation. We prefer to appear in support of congres­
sional proposals, and especially to avoid constitu tional disputation, 
but tha t is not always possible. There is the furth er difficulty tha t 
whereas compromise and adjustment are the democratic essence of 
policymaking, constitutional matters do no t lend themselves to com­
promise. The essence of a “higher law” concept, to use Professor Cor­
win’s phrase, is tha t it is immutable to change by the ordinary proc­
esses of government. This higher law concept has served us well.

Normally, without change in the text of our Consti tution, we can 
work out our social and political problems satisfactorily. For the past 
century almost, issues of high policy regarding our economy, regula­
tion of business, labor, and agriculture, provision of various forms of 
welfare and the like have been worked out by constitutional construc­
tion without a change in the text of the commerce clause, tax clause 
(except for the income tax amendment), or the due process clause, or 
the equal protection clause.

By contrast, issues touching on the structure of our Government or 
the interaction of its  parts  frequently can be resolved only bv con­
stitu tional amendment. When we put to one side the Bill of Rights, 
which really is almost a part  of our original Constitu tion, and the three 
Civil War amendments, which were part  of the unique process of 
reformation of the Union, we find tha t most of the remaining 12 
amendments involve the political process and structural-procedural 
aspects of Government, rath er than governmental powers and con­
stitu tional limitations thereon. The amendments were needed to fill 
gaps, as in regard to Presidentia l disability and Vice Presidential 
vacancies, the 25th amendment, or to better regularize the relation­
ship between President and Congress by making their terms more 
coterminous, the 20th amendment.

The pocket-veto question, I submit, falls into this category, like 
the 20th and the 25th amendments. The structure of our Government 

* and the interaction of i ts parts. The clause, tha t is (the pocket-veto
A clause)  does possess a certain incompleteness, as my summary of the  

two Supreme Court cases has indicated. It  (most certain ly does no t 
spell out with clarity the rules to govern the various k inds and dura­
tion of adjournments and recesses of Congress, the timing of presenta­
tion of bills to the President, and other details relevant to insuring 
that the President have an adequate oppor tunity for deliberat ions on 
his veto power, and the Congress have an adequate  opportunity to 
consider overriding a veto.)

If we were to sta rt afresh we might want to reconsider whether the 
1 Onlay period itself is adequate in the light of the  modern volume of 
legislation, wdiether the 10 days should be calendar days, Sundays 
excepted, as now, or working days, excluding Saturdays, Sundays, and 
holidays, or whether there should be express provision for an item 
veto. Some State constitutions provide for longer period of deliberation 
than  10 days, even though presumably the State volume of legislation 
is less.
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However,(we can s tart afresh only by the process of constitu tional X 
amendment, not by the process of legislation. This limitation is 
particularly important where the forms of government are concerned.) 
Senator Wayne Morse, as a law teacher, used to tell his s tudents tha t 
those who control procedure have a headlock on substance.

The underlying problem is whether Congress can by legislation, 
either under the necessary and proper clause, or any other const itu­
tional power, render a binding interpreta tion of the Const itution,  
especially where tha t legislation conflicts with the Supreme Cour t 
interpreta tion, at least in our view. The Supreme Court on occasion 
has given considerable weight to congressional action amounting to a 
nearly  contemporaneous construction of the meaning of the new 
constitu tional provision.

A quite different question arises when Congress undertakes, some 
180 years after the event, to define consti tutional language in a manner 
designed to bind the other branches of Government. The necessary 
and proper clause does enable Congress to confer upon the Federal 
Government and its officers the incidental powers necessary and 
needed to carry out the powers granted to the Federal Government 
under  the Consti tution, granted specifically. I will not go into the 
background or the derivat ion of this clause from the Articles of 
Confederation. I will go over to page 17 to make this comment.

(The necessary and proper clause, as its historical derivation it  fsj 
shows, re lates to the power of the Federal Government as such, and 
has no bearing on redis tribution of power within the Federal Govern­
ment.  Therefore, it cannot form the basis of legislation which under 
the guise of in terpreting  the constitutional term would increase the 
power of one branch at  the expense of another branch^The principal 
defense of the judicial branch and the executive branch against 
legislative incursions is that changes bearing on their independent 
sta tus  must  be by constitutional  amendment rather  than by legisla­
tion. Since 1795 we have not had const itutional  amendments regarding 
the judiciary, but  you may recall the “Court of the  Union” proposal 
which emanated from the General Assembly of the States a decade 
ago. We have had several amendments  concerning the executive 
branch , the 12th, the 20th, 22d, and 25th.

Constitu tional terms take on meaning by usage as well as bv court  
rulings. In this instance, the Supreme Court, the Senate and the 
Executive  have rejected a narrow definition of “adjournment” con­
fining the term to sine die adjournments, and utilized the broader 
concept of dispersal.

One of the arguments made against the exercise of the pocket veto 
power by the President, which is said to support the kind of legislation 
now being proposed, is that if the language of the Pocket Veto case 
and the Executive precedents governing the length of the adjourn­
ment during which the pocket veto provisions may be employed are 
carried to their logical conclusion, the Presiden t would be empowered 
to pocket veto a bill during the period between the time when the two 
houses of Congress adjourned for the evening and the time at which 
they reconvened on the following day. A t first blush, this seems to be 
a reductio ad absurdum argument. It  should be remembered that the 
Pocke t Veto case triggers the President’s power to pocket a bill upon
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a dispersal of the Congress. I t would be an anomalous reading of that 
case to conclude th at an overnight adjournment or even an informal 
adjournment over a weekend constitutes a dispersal, at least in a 
meaningful sense. Of course, if we were inextricably  led to such a 
construction of the constitu tional provision by these precedents, 
undoub tedly a strong case could be made for changing the result in 
some manner. However, I would venture the opinion that there is still 
open, under the decided cases and precedents, a stopping point 
significantly shor t of this extreme example.

While the Wright case did not address itself to the situa tion where 
both houses of Congress had adjourned for a period of 3 days or less, 
certainly the majority opinion in t ha t case implies that because of the 
separate trea tment in another part of article I of adjournments for 3 
days or less, such adjournments are material ly different from those 
for a longer period.

The existing s tate of the  law, especially Wright, permits  us to say 
that  adjournments of 3 days or less, even when concurred in by  both 
houses of Congress, are different in kind than longer adjournments 
for the purpose of the President’s exercise of the pocket veto power. 
Th at view, as suggested by then Assistant  A ttorney General Rehn­
quist, now Justice Rehnquist,  in his testimony before this committee 
on April 7, 1971, is entirely consistent with the holding of the Pocket 
Veto case, although perhaps not consistent wi th some of its  language. 
However, since some of the language in Wright is itself inconsistent 
with language in The Pocket Veto case, we are already faced with 
the necessity of reconciling these two cases. Such reconciliation would 
reasonably  support the hypothesis tha t the President  can exercise his 
pocket veto power only when Congress by concurrent resolution has 
adjourned for a period of more than 3 days. As a practical ma tter,  since 
each house may adjourn for 3 days or less without the consent of the 
other, the adoption of a formal concurrent resolution of adjournment 
for so short a period would appear most unlikely. And I  would like to 
inter ject at  this point, hence, we need not  consider the question 
whether a President can pocket veto a bill in the case of a formal 
adjournment  for less than  3 days, as a ma tter  of practical ity.

The argument  tha t Presidents have abused their pocket veto 
power overlooks the actual pertinent  practice. Here I think I may 
omit from my presentation some discussion of actual practice and 
figpres and history-, and move on to page 24 at the top.

•jfc Ht seems to1 us^fnaV(he solution of th ia-biti- which precludes the 
kj President from pocket vetoing bills during adjournments of Congress 

lasting for weeks and months would create far more inconveniences 
and uncertain ties than the rule of thumb tha t the President has the 
power whenever Congress adjourns pursu ant to a formal adjourn­
ment resolution J

hJ *  *The President’s pocket veto power, we -feel, does not seriously 
interfere with the readily available-powers of Congress. First, Congress 
might preclude the President  from pocketing bills by  scheduling its  
presentation  to the President so tha t the constitu tional 10-day period 
does not  expire during the adjournment per iod jAs  you know, this 
technique was employed during the latest adjournment of the 

SUCTE. Congress.
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Second, if the 10-day period expired during an adjournment, and 
the Presiden t pocketed a bill, Congress could, after it reconvened, 
repass the bill and present it  to the President , and, if necessary, 
override his v etoj

Limiting a pocket veto to sine die adjournment  might  tend to 
encourage Congress never to adjourn sine die a t the end of the actual 
working session, but  rather to adjourn  pro forma to a date close to 
the beginning of the next session. And I might  inter ject a thought 

Sphere not  in the original statement/S uch  a procedure, by simply abolish- 
Ki ing the pocket veto, for prac tical purposes would p ut severe pressure 

on the President to prepare veto messages within 10 days on all 
disapproved bills. And as we all know, at the end of a session there 
could be many bills to scrutin ized

I also observe that this would also result in a counterpressure in 
Congress receiving a great man y bills as a resul t of this procedurej 
Such a procedure limiting adjournments to sine die adjournments 
also would place an affirmatively vetoed bill in suspended animation 
during the period of adjournment , and would be in direct conflict 
with the constitutional objective tha t there should be “public, 
certain and prompt knowledge as to the status of a bill.” This conse­
quence would appear to be at least  as objectionable as any claimed 
abuse of the pocket veto.

The foregoing observation is not an idle one. It  is based on the 
experience during President Truman ’s administ ration. Of the 39 
pocket vetoes exercised by him after adjournments which did not 
terminate in a session, all b ut six occurred in 1947 and 1948 when the 
80th Congress failed to adjourn sine die after it had completed its 
legislative business, and instead adjourned from July  26, 1947, to 
January 2, 1948, and from August  7, 1948, to December 31, 1948, 
respectively.

There are some unresolved uncertainties  in the pocket veto clause 
which might  be attended to by constitu tional amendment. We sym­
pathize with the concerns of Congress in this field. Nevertheless,  i t is 
the considered view of the Departm ent of Jus tice that  H.R . 7386 is 
inconsistent with the well-established constitutional  interpretation  
that  cannot be modified by legislation. Moreover, the proposal, even 
if constitutional ly feasible, is unnecessary in view of other options 
available in Congress, such as careful scheduling of presentation  of 
bills to the President. The bill would create uncertainties  and incon- 
veniencies that would far outweigh the supposed shortcomings of 
present law.

Thank you, Mr. Chairman.
Chairman Rodino. Thank you, Mr. Dixon.
Mr. Dixon, is i t fair to say th at  your statement suggests tha t while 

the bill which we propose may not  be the most desirable because i t 
would create uncertain ties and inconveniences that would far out­
weigh the supposed shortcomings of the present law, a constitut ional 
amendm ent might be the vehicle for dealing with the pocket  veto, is 
that  correct?

Mr. D ixon. A vehicle for changing the veto clause in general, yes, 
bu t I  was no t directing tha t t houg ht to the precise proposal before us.

Chairman R odino. Well, on wha t do you predicate that state men t 
then?
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Mr. Dixon. If we hypothesize the possibility of working toward a 
constitutional amendment, it becomes then  a question of policy as to 
what  the amendment should contain. And it  may be implicit, but not 
expressed in my stateme nt that  we have some policy concerns con­
cerning the changed relationship between the President and the 
Congress which would flow from a definition of the word “adjourn ­
men t” as being only a sine die adjournment. These are expressed 
perhaps in the last two or three pages of my testimony. We suggest 
that in view of the fact tha t the Congress would have the discretion 
whether to adjourn  sine die, or to adjourn to some future date, it 
would, by possession of t hat  discretion or power, be able to prevent 
there coming into existence the pocket veto power of the President, 
by seldom adjourning sine die.

Chairman Rodino. Mr. Dixon, as I read the records of the Federal 
Constitutional Convention of 1787, and as I interp ret them, they 
indicate, tha t the framers voted on the matter  twice and overwhelm­
ingly rejected an absolute veto power for the President both times. 
How do you reconcile the argument tha t the President should have 
the ability to pocket veto bills during a session of Congress with this?

Mr. Dixon. Well, as I understand the intent  of the framers, in 
working out the interrelationship between the executive branch and 
the legislative branch for the lawmaking process, they contemplated 
a certain amount of jo int action, and most certainly  an opportuni ty 
for joint deliberation on the ultimate question of enacting a bill or 
not. It  is true tha t the ultimate  authori ty rests in  the Congress, which 
can overcome an express veto by two-thirds vote. But  Jas I understand 
the veto clause and the f ramers’ intent, they desired tha t the President 
have an adequate time to react to the proposals of Congress, to pre­
pare reasons for objections if he opposed them, and to submit them 
to Congress in the thought tha t in tha t very same time period, as part  
of the concurrent policymaking process—or a  xliaioe. as 1 inenthmed 
in my testimony—there would be reconsideration by Congress with 
the President’s view in hand, and a final vote in Congressj

The pocket veto power w’as put  into the Constitu tion obviously 
in the context of this concept of dialog. If the House in which the 
bill originated is not in session at the expiration of the specified 10-day 
period, the bill cannot  be returned to it, obviously, to trigger the 
contemplated dialog. The pocket veto power, it seems to me, rests in 
par t on tha t consideration.

I might also observe, as did Justice Sanford in the Pocket Veto case 
at 279 U.S., page 678, tha t as a practical matt er, there tends to be 
a cluster, a large cluster of bills enacted at the close of the session. 
As he phrased it: “I t will frequently happen—especially when many 
bills are presented to the President near the close of the session, some 
of which are complicated or deal with questions of great moment— 
tha t when Congress adjourns before the time allowed for his con­
sideration and action has expired, he will not have been able to deter ­
mine whether some of them should be approved or disapproved, or, 
if disapproved, to formulate adequately  the objections which should 
receive the consideration of Congress,” and so on. And this suggests 
possibly a practica l calculation bearing on the pocket veto power.
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Chairman Rodino. Mr. Dixon, would you give significance to the 
fact tha t both the Pocket Veto case and the Wright case involved bills 
tha t were private bills, as distinguished from public bills which sub­
stant ially  affect the count ry at large?

Mr. D ixon. Mr. Chairman, I have not directed my attention to 
tha t element of the two cases, tha t they were pr iv at e bills. I have, 
however, read the opinions with some care, andM do not believe that^fc ^C-V? 
the opinions in either case were a t all conditioned by the fact tha t it 
was a private  bill rath er than  a public bill. Indeed, I think to the 
contrary. Both cases seem to address themselves to the larger focus, 
which I have sought to mention in my testimony, of the concept of a 
concurrent lawmaking dialog between Congress and the President on 
matt ers of great public m om entj

It  m ight also be observed that , and this is more of a footnote than 
an observation, tha t the fact tha t the two bills involved in the Pocket 
Veto case and the Wright case were p rivate bills may have facilitated 
their justiciability,  and the fact of their “stand ing.” Such was, perhaps, 
very clearly the case at the time in which the suits were brought, 
because at  that  time we ha d a much more narrow concept of standing 
than  now. But tha t is just a footnote comment as to what  importance 
we might attribute  to the fact tha t they are private  bills.

And on the main question, I do not view the Supreme Court’s 
opinions in the two cases as being conditioned by that fact.

Chairman Rodino. Mr. Hutchinson?
Mr. Hutchinson. Thank you, Mr. Chairman.
Mr. Dixon, on page 6 of your testimony you say, “ The Constitu tion 

directs the return of a disapproved bill to the originating house who 
‘shall’ enter the President’s objections promptly upon their journal 
and proceed to the reconsideration of the bill.” The Consti tution 
doesn’t use the word “ prom ptly” or any similar word. It  simply says 
tha t they shall ente r the objection upon their journal and proceed to 
reconsider. It  doesn’t say tha t they must  immediately proceed. It  
doesn’t even say tha t they must  promptly proceed or tha t they shall 
promptly enter the objections upon their journal.

This leads me to this observation, on which you may give a response, 
if you wish. As I understand it, Justice Sanford tried to make a point 
in the Pocket Veto case th at the public would be greatly inconvenienced 
and that there would be unce rtain ty as to the law whenever there was 
a bill t ha t the President had vetoed and the public did no t know what 
the Congress was going to do about it. As a ma tter  of fact, once the 
President affirmatively vetoes a bill, as of th at point in time the veto 
is absolute if the Congress chooses to do nothing about  it. And we have 
seen many instances where the House receives a veto message, and 
while the Speaker says, “The question is upon the passage of the 
bill, the objection of the President  notw ithstanding ,” the major ity 
leader will get up immediately—and I have seen it  done—and move 
to send the veto message, together with the bill, to some committee 
or other, and tha t is the last  tha t ever is heard of i t, as a practical 
mat ter. The House leadership does not do it in this administration, 
but  i t did i t in the last administra tion.

22 -650— 7: 3
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Now, what  I am suggesting is tha t when a bill is affirmatively 
vetoed, i t is dead. Now, the Congress has the power to resurrect it at 
any time it is in session. So why is it, why did you put  the word 
“promptly” in your statement?

Mr. Dixon. Mr. Hutchinson, you have made several interes ting 
points and I am glad you did allude to the question of the word 
“promptly” which I have inserted on page 6 and elsewhere in my 
prepared statem ent. The use of the word “promptly” is prompted to a 
large extent by the treatment of the clause in the Pocket Veto case, 
our first major  Supreme Court case discussing the clause, in which 
Mr. Justice Sanford wrote the opinion. Because the word “ promptly” 
is no t in the Constitution I did not  put it in quotes. I did quote the 
word “shall” which is from the Constitu tion. __

I find persuasive the several references in Justice Sanford’s opinion 
when he discusses the clause in overall perspective, to the factor  of 
mutuality  of action and reconsideration by Congress in a shor t time 
period. Beginning on page 684 of his opinion I circled 4 or 5 words 
such as “proceded to reconsider the bill,” “timely return ,” “proceed 
immediate ly,” in his long footnote-----

Mr. Hutchinson. Where does the word “immediately” appear 
in the Constitution?

Mr. Dixon. It  does not.
Mr. H utchinson. It  does not  appear there. I t appears in the 

Judge’s opinion. In other words, the Judge is writing something into 
the Const itution tha t is n ot there.

Mr. Dixon. Mr. Hutchinson, he certainly  is saying something 
that is not in the Constitution, bu t could we not say tha t-----

Mr. H utchinson. What he is doing-----
Mr. Dixon [continuing]. Th at he is construing the Const itution 

and this has occurred many times in our history. And tha t the Supreme 
Court is the ultimate  body which construes the meaning of the 
Cons ti t u tion-----

Mr. Hutchinson. What he is doing is laying down a state men t of 
what he thinks the public policy should be, which I submit goes 
beyond the proper judicial power. I t is not the function of the court 
to say what the public policy should be. That is the legislative power. 
The power of the court is to say what the Consti tution says, or what 
legislation says, not what a judge would like to have it say.

Mr. Dixon. Well, Mr. Hutchinson, perhaps the only response 
tha t I could make to tha t point would be tha t if the pocket veto 
power were eradicated, there would be a long time lapse between the 
effective adj ournment of the Congress and its reconvening to consider 
or reconsider the bills which have been objected to by the President.

Mr. H utchinson. Well, what difference would tha t make, sir?
Mr. Dixon. In  the time period, if the time period were fairly lengthy, 

the President and the Congress would not be reacting to the  same set of 
circumstances in terms of facts, issues and the like that go into the 
policy consideration to approve or disapprove a given bill or write it 
one way or another. Again, perhaps I am wrong on this, bu t i t seems 
plausible to me tha t the framers contemplate  some mutual action, 
albeit it is certainly true tha t the House to which the  bill is returned 
is under no compulsion to take any action. And as you properly  note, 
frequently it  does not take any action.

Mr. H utchinson. In which case the veto becomes absolute.
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Now, on page 14 of your statement,  you say the underlying question 
is whether the Congress can by legislation, either  under the necessary 
and proper clause or any other constitutional power, render a binding 
interpretation of the  Constitu tion. I do not think tha t the Congress 
feels that  its interp retation of the Consti tution is necessarily binding, 
because it  recognizes tha t as matters stand  the Consti tution  is what 
the Court says it is. But,  it seems to me as though the Congress has a 
valid function of making an input  into a legal controversy, and tha t 
legislation such as Chairman Rodino’s bill, which we are now holding 
a hearing on, if enacted into law would constitu te tha t kind of an input.

There is no case in the courts which the Congress is trying to over­
ride. We are simply saying tha t we think tha t this bill is sound policv 
and tha t it  would clarify the Constitution. And we have seen through 
history many times where the Court has been persuaded by congres­
sional enactment. In other words, when the Congress acts the Court 
says it feels duty-bound to give its action great weight; And so, while I 
do no t claim tha t this bill would be binding upon the Court, I would 
expect the Court to give i t great weight and be persuaded by it, be­
cause it is a logical and sound proposition. When either House of 
Congress adjourns sine die, there is no Congress in being which can 
override the veto. B ut otherwise the  Congress is going to return on a 
date certain and can take up the measure at that  time. And because the 
theory of the  constitu tional provision was tha t the President should 
not have an absolute veto, it would seem to me as though the proper 
construction of the clause would suggest tha t the pocket veto power, 
as it is called be narrowly construed, which would favor a construction 
along the lines of the bill before us.

Mr. Dixon. Well, Mr. Hutchinson, I certainly do feel the same way 
you do on the proposition tha t the Constitu tion does not contemplate 
an absolute veto for the President, and nor do I think very many 
persons would advocate tha t result. It  might be observed, however, 
tha t there is no absolute veto when a Presidential disapproval occurs 
within a session of Congress and it is returned for an override. Nor 
need the pocket veto clause lead to an absolute veto, because it  can 
be overcome or avoided in two ways. By scheduling the presentation 
of bills to the President, there can be an avoidance of the coming into 
existence of any pocket veto power. And if t ha t is no t done, and the 
pocket veto power does arise under the Consti tution  because the 
house in which the bill originates is dispersed and cannot receive a 
message, then the Congress can, of course, still repass the bill.

Our feeling is tha t because avoidance of an absolute veto power to 
the Presiden t is possible and feasible, under those procedures I have 
outlined, the bill is not sorely needed, particularly in view of the fact 
that we feel there are strong constitutional doubts abou t the bill. If 
the bill were enacted, there might well be litigation under it which 
would cause at least for the time being a cloud on the legislation 
concerned, and we wonder if that is really a wise course to take if, as 
I said, if the absolute veto can be avoided by other  means.

Further, as Justice Stanford  mentioned in the Pocket Veto case,*the 
President ’s effective opportunity  to react to bills and to prepare 
persuasive objections to them could be unduly curtailed if there were 
an adjournment of Congress of a sort tha t did not trigger the pocket 
veto power and a large number  of bills were presented to him all at 
once.J
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Mr. Hutchinson. Well, Mr. Chairman, I think  I will not pursue 
this any further. I would just  say tha t there are a great many more 
questions in my mind, and I suppose you and I could argue all day 
long. But,  because we have other members of the committee who want 
to inquire and time is runn ing on, I yield the floor, Mr. Chairman.

Chairman Rodino. Thank you.
Mr. Flowers?
Mr. F lowers. Thank you, Mr. Chairman. I just have a few ques­

tions and perhaps a comment or two.
Mr. Dixon, I  appreciate your testimony. I do get the dis tinct feeling 

that your enthusiasm is well under control. However, I might add as 
an aside, I pretty  much feel the way the chairman and Mr. Hutchinson 
do. I jus t do not  think  in reading and rereading the Constitut ion, 
that use of the pocket veto has been consistent with the Constitu tion 
down through the years. I do not see th at it has a logical place. Simply 
because the Pocket Veto has been used and used, effectively generally 
unchallenged through many generations, is not a good argument to 
me t ha t we ought not to right the situation now.

The Consti tution clearly says tha t the President, when he dis­
approves of a bill, mu st note his objections and re turn  i t to the House 
where it  originated. On t ha t we all agree. But, I cannot see tha t it is 
anything other than  a slight technical mat ter whether or not the 
Speaker of the  House, or the Secretary of the  Senate, or any official 
Member of the House and the Senate is, as you might say, on an 
active duty,  or in a reserve statu s during the August recess. I think 
tha t is jus t playing with words.

The point tha t I am making is demonstra ted by the following 
question:

When we pass a bill in both houses of the legislative branch and 
send it to the President, does the President  himself receive the bill? 
Obviously not. It  is received by the White House. Some clerk or 
receiving agency a t the White House notes the time at which it was 
received. As a Congressman, I don’t expect tha t this President or any 
previous President should have to be there waiting on the bill. He 
might be in San Clemente, or he might be somewhere else around the 
world or down in Texas, or we just  don’t know where he might be. 
But, it is sent to the White House and it is received, and the date is 
noted when it is received. Then the 10-day period, sir, star ts to run 
from the time it is dated at the White House. Would you not agree 
with that?

Mr. Dixon. Mr. Flowers, tha t is certainly correct with the excep­
tion of the instance when the President  may be out of the country.

Mr. Flowers. Out of the country. I apologize for that . I got 
carried away. But,  if he is in the country, the 10-day period begins to 
run when the bill is received at the White House, the Presiden t’s 
house. Now, I cannot see why tha t logic does not  work the other 
way, too. The Congress is still in session until the sine die adjournment 
of one of the Houses, and one cannot adjourn without the other. 
I don’t see why the clerk of the House, who is a duly appointed 
officer authorized to receive an act in the absence of the members, or 
the Secretary of the Senate, cannot exercise the same function in 
receiving a veto message tha t the functionary in the White House 
exercises in receiving a bill that is passed by Congress. Can you give 
me a rational difference there, sir?
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Mr. Dixon. Well, Mr. Flowers, the Pocket Veto case does go the 
other way on that point.

A further comment would be to reitera te the point I made that 
to an extent, in certain circumstances where there are many bills 
at the end of a session adjournment, the pocket veto power pro tects 
the adequacy of the President’s power to react  and to object.

And perhaps thirdly there is an area of disagreement, obviously, 
which is understandable-----

Mr. Flowers. I jus t cannot see, sir, why we need a pocket veto 
power. I am arguing the whole principle of it, I imagine, but it does go 
against the whole grain of effective government  in our society. If 
Congress passes a bill and the President does not  like it, he can veto it. 
He does not need to pocket veto it. He can knock it  down and return it 
with his objections. I jus t do not see any reason whatsoever for the 
pocket veto.

On the other hand, providing tha t a bill becomes law after 10 days 
without  the President’s signature is a good idea. If the President is 
not really enthusiastic about a bill he can just let i t become law without 
signing it. That does not make i t any less the law of the land, but  at 
least the President’s political image is somewhat different under those 
circumstances.

For the life of me, sir, I cannot see how we can desist from atte mpt­
ing to change a situat ion which is wrong. T ha t is the  situation  which 
I believe is involved in the pocket veto. To let the President assume the  
power, whoever the President  may be, to pocket veto a bill merely 
because the Congress might be in recess and not, as I have put  it , on 
active duty, would not be responsible on our par t.

Mr. D ixon. I certainly appreciate the depth of your concern, and 
you make many relevant points. But, it is not  the thrust of my testi ­
mony tha t the pocket veto power in general is immutable or beyond 
change. I t is rather  the thrust of my testimony tha t it is provided for 
in the Constitution. I think, despite you state men t that  it is assumed 
by the President  tha t it is provided for in the Constitut ion. It  is a 
ma tter  of going into the entire relationship of the two branches, al­
ways a mat ter of ma jor concern and delicacy. And the thrust of my 
testimony is tha t modification should be by the process of consti tu­
tional amendment ra the r than by legislation.

I also have other reservations, and J  have suggested certain policy 
objections to the particu lar modification of the pocket veto power that 
is proposed in this bill.

Mr. Flowers. Well, as a practical matter, it can be avoided as you 
mentioned in your testimony, as has  been done j ust  this last month , 
by not presenting bills to the President where the 10-day period he 
has to consider them would have ended during a recess. But , the resort 
to tha t tactic jus t slows down the process of Government. To me it 
seems like it is a question of who has the burden, whether it is the 
executive branch which is obligated to state  reasons for disapproval, 
or i t is the legislative branch which must wait until it returns from a 
recess, and then sends a bill to the President by messenger. I think i t 
is no t really something we ought to be arguing about. It  clearly ought 
to be one way instead  of the other, but I am sure tha t there are differ­
ences that ought to be considered.

I believe that is all I have to ask, I will yield to Mr. McClory.
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Mr. McClory. Thank you, Mr. Chairman. I first of all want to 
concur in the final statement tha t you made, Mr. Flowers, because 
I think there should be some way in which this problem could be 
resolved without submitting the whole issue to the Congress and to the 
Nation for ratification by way of a constitutional amendment. It  
seems to me it is an extremely practical problem tha t is involved. 
Your statement indicates th at  during the ra ther lengthy  adjournments 
in the Truman administration  tha t there were a large number of 
these so-called pocket vetoes. It  is quite likely that  with a heavy 
agenda for the remainder of this session and pressures from the 
White House to enact a large number of bills, a g reat many of them 
would be enacted during the final days of this session of the 93d 
Congress, and Congress would again face the prospect of a large 
number of pocket vetoes. And tha t could be and should be avoided, 
it seems to me.

There was no agent designated to receive the veto message in the 
Pocket Veto case, as I understand it. Would it not, in your opinion, 
satisfy tha t decision if there -were someone so designated, as we do 
designate for our adjournment and recesses now, so tha t the Clerk of 
the House or the Speaker of the House could take action during the 
interim with respect to certain  matters?

Mr. Dixon. Mr. McClory, I think tha t we do share a basic concern 
that  the large question here is to preserve to the Congress a full and 
adequate opportunity to control the lawmaking process ultimately,  
and also to preserve for the President an opportunity for an adequate 
input , up to the point where a veto may be overridden by Congress. 
And the question is how to accomplish tha t agreed objective. I think 
it is also stated in the two Supreme Court  cases as the overall constitu­
tional concern.

To allude to the circumstance you mentioned, of a great number of 
bills being enacted at the end of a session, which by present constitu­
tional law triggers the pocket veto power when the House disperses 
I would like to make this additionl comment tha t jus t occurred to 
me. I mention this in the context  of a possible constitutional amend­
men t which might contain language tha t many would find helpful. 
Assume we were to abolish the pocket veto power, e ither de jure or 
de fac to, and i t seems to me t hat  the proposed bill really comes close 
to an abolishment de facto because Congress could always avoid taking 
a sine die adjournment. You could try tha t either by statutory 
process or by constitutional amendment. Maybe at that point our 
consideration for a fair oppor tunity  for the Presiden t to react to bills 
and record objections requires a fresh look at the 10-day period which 
he is now accorded under the Consti tution for that  reaction. He 
only has 10 days, and I just  float this as a thought  tha t occurs to me, 
and I float it in terms of constitutional discussion which would 
revise the whole Constitu tion here and goes to the point of preserving 
the congressional role and also preserving the President’s role.

Mr. McClory. You are not  answering my question of the legality 
of a practical resolution of this problem such as having the Speaker of 
the House and the President of the Senate or the President pro tempore 
of the Senate designate someone to receive the veto message, which 
was not done in the Pocket Veto case. What would be wrong with that?
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Mr. D ixo n. Well, if th a t were  done, the Pres iden t would have to 
ma nage  to produc e a ve to  message wi thi n a 10-d ay period at  the  e nd 
of a  session on all bills s ub mitt ed  to h im,  o r else they  wou ld become law 
with ou t his signat ure .

Mr. M cClory. I kno w in the  St ates  where there  are  sim ilar  ve to 
pow ers and similar  au th or ity to ove rrid e, the  co ns titut ion al  au th or ity  
is dra wn  from specific language , “ the  time aft er  i t shal l hav e been pre­
sente d to him ,” which is the time when it  re ach es the Go ve rnor’s desk 
or  som e o ther time w hen  he ac tua lly  rec eives i t. Pr io r to th at  t ime , the 
at to rn ey  general of the  St at e ma y have,  in fac t, reviewed the  con ­
st itu tio na lit y of the  bill. Th ere  may  be all kin ds of del ays  th at  resu lt 
before it is prese nted to him , and  the n the  10-day p erio d begin s to run . 
So, th at it  would seem to me th at  the re is no gr ea t pressure on the 
Pres iden t as fa r as  th is 10-day  per iod is co ncer ned. I t  would  seem to me 
th a t the re should be a prac tic al wa y in whi ch thi s cou ld be reso lved 
legisla tive ly where by we rece ive veto messages du rin g a reces s and  
ac t on them aft er we reco nve ne.  There  is no thing  too ea rth -sh ak ing  
or horr endous a bo ut  th at , is th ere?

Mr . D ixon . W ell, the  Pocke t Veto case, as I have a lre ady me ntioned, 
has a contr ary rulin g.

Mr. M cCory. Well, there  was n ot  an ybody to receive the  message , 
was  there?

Mr. D ixon . N o, the re w as nobody to receive the  message.
Mr. M cClory. Does  that n ot  make the  necessary d ist inc tion?
Mr. D ixon . Th e co ur t ind ica ted  th at the re wou ld be no power to 

se t up  th at  k ind  of a proc ess in its  full opin ion in the  Pocket Veto case, 
if I recall th at  case cor rec tly .

Mr. M cClory. One othe r possible pract ica l solution to thi s appears  
to me. If in our  res olu tion of ad journm en t we conside r our ad journ­
m en t subje ct  to the  call of the  Spe ake r of the  House  in the  even t ol a 
ve to of bills passed by  the Congress, there  is no reason  why we could 
no t the n come b ack  an d r eco nsider  these, is t here ?

Mr. D ixo n. Mr . McClory, I ma y have  misun derstood a po int  you 
ma de e arli er ab ou t a voiding  t he que stio n of the  10-d ay per iod , and  the  
pre ssu re th at  imposes  on the  Pres iden t to ve to aff irm ativ ely  and  
prepare  response s to the bills  he opposes. In  ou r rem ark s we gave  
vario us  ways to delay  presen tat ion . I have been  operat ing  unde r the  
assum ption  th at , unle ss Congress defe rred  presen tatio n until it  re tu rn s 
from  an ad journm en t as occ urred this last  Augus t, bills ena cted th at 
moved  to the  White Ho use  a t the  end of the  session did  go in a very 
sh or t tim e pe riod a nd  in l arge numbers.

Mr. M cClory. I th in k th at  in regard  to the  tim e of a bill bein g 
pre sen ted  to h im, the re is ' ome flexibil ity, is th ere  no t?

Mr. D ixon . Tha t, Mr. McClo ry, would be a quest ion  th at  I wou ld 
have  to  do some addit ion al research on. I d o not  recall much about i t .

Mr. M cClory. I t  seem s to me the re shou ld be a rat iona l way  for  
the  Congres s, wi th the coopera tion of the  Dep ar tm en t of Justi ce  
actin g on beh alf  of the  Execu tive, to resolve tins que stio n. It  is no t 
a sa tis facto ry  solution to say  we have the  righ t to re-pas s the bill 
af te r we come bac k. Ev en  the tac tic  which we have  adop ted  wi th 
res pect to the  minim um  wage bill, where we delaye d or deferred final 
ac tion until we were back in session,  i s no t sa tis facto ry  w hen  it comes
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to the .adjournment a t the end of the first session. So, there should be 
a way, I believe, for resolving this question without saying we can 
only do i t by constitutional amendment.

Chairman Rodino. Thank you, Mr. McClory.
Mr. Seiberling?
Mr. Seiberling. Thank you very much.
Mr. Dixon, the committee, of course, appreciates very much having 

the benefit of your views. I suspect tha t were you still teaching con­
stitutional law instead of appearing in a situation where the Attorney 
General represents one side of a current lawsuit, you might be able 
to give us a little more balanced view. It  is no degradation to you, 
but I think we have to appreciate the fact  th at you act as an advocate 
for one side.

Now, the thing that strikes me as the basic problem in your pre­
sentation is th at while we, of course, have to recognize th at the courts, 
and the Supreme Court in particula r, have the final say  on matters of 
constitutional interpre tation , do you not agree that the Supreme Court 
is going to or should give the interp retation placed upon language in 
the Constitu tion by the Congress great weight?

Mr. Dixon. Mr. Seiberling, most certainly the Court gives weight, 
I think, to expressions of both  of the political branches on matters of 
policy intertwined in legislation reviewed by the Court.

Mr. Seiberling. Well, does this no t also apply where the Congress 
is interpre ting the scope of its own powers vis-a-vis the President? 
There is hardly any decision in which we do not have to make nice 
constitutional interpreta tions  as to whether we have the power to act, 
and it  seems to me that there is a doctrine, as I recall, of constitutional 
law tha t there is a presumption of constitutional ity attached  to the 
acts of Congress. Is that  no t so?

Mr. Dixon. That  is a long-standing doctrine of constitu tional law.
Mr. Seiberling. So, I have grea t difficulty seeing why the Congress 

cannot make an interpretation  of a somewhat ambiguous phrase in 
the Consti tution and, in particular, of w hat constitutes an adjourn­
ment for purposes of Article I, section 7 of the Consti tution. I really 
have some difficulty with your argument  to the effect t ha t a consti­
tutiona l amendment is the only way we can clarify this si tuation.

Mr. Dixon. Mr. Seiberling, I  think I follow you r line of reasoning 
certainly.  But, it is true that the veto clause cuts both  ways. There is 
the concern of Congress as you indicate, but  there is also a concern 
of the executive branch, and i ts interests  in this rega rd are opposed to 
Congress and for the executive branch. Thus, we have an issue of 
interb ranch disagreement about a ma tter  of constitu tional arrange­
ment. It  is true, nevertheless, that the pocket veto power is expressed 
in the Constitu tion and has been utilized by the executive branch in 
accordance with its provision in the Constitu tion.

Given the mutuali ty of concern about this clause, such as I have 
suggested, it cuts both  ways. Given also the very perceptive com­
ments of Mr. McClory on various alterna tives to preserve both in­
terests, tha t of the President and tha t of the Congress, it  would seem 
to me th at it may well be a m atte r that should be approached at the 
level of constitutional amendment. We have had many  amendments 
fairly recently, and the process does not appear as forbidding as it 
used to. In saying th is I merely make an observation on the process 
without committing the Department of Justice, of course, to the
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proposition tha t there should be any consti tutional amendment. But , 
it is a process t ha t tends to work.

Mr. Seiberling. Given the attit ude  of the Executive in this case, 
perhaps the only recourse would be a constitutiona l amendment, be­
cause the President might veto this bill, and we might  no t be able to 
override it  in view of the record t ha t we have established thus fa r this 
session. I  would say tha t might be a real problem. But, it seems to me 
that this is not a case of a head-on collision between the President and 
the Congress. I t is a case of try ing to clarify the rules so tha t every­
body knows the basis on which we are proceeding. You point out tha t 
the Congress can cont inue to do wha t it  has done, merely delay trans­
mitting bills tha t have already been passed to the Presiden t until the 
Congress reconvenes after a recess. But, this could result in the same 
situation tha t you point out would be so burdensome to the President. 
We could just  delay presenting all of the bills passed by the Congress 
until the end of the session, but while 10 days still remain for the 
President to consider the bills.

But, the real fact of the matter  is tha t the President does not write 
his veto messages. You know that . He has some 2,000 or 3,000 people 
in the Office of the President, plus some hundreds of thousands in the 
executive branch. He makes up his mind as to what  he is going to do, 
and then tells someone, “write me a veto message”. He can have as 
many different people working on veto messages as he has bills t ha t 
he wants to veto. And so, there is not really any serious burden 
problem, is there?

Mr. Dixon. I think we cannot say it  is not  a serious problem with­
out exploring the facts a little more. I have often thought  tha t this 
may be an area where we need a few more facts along with our legal 
argumentation. The Office of Legal Counsel approaches the mat ter 
from the standpoint of legal analysis, with not adequate staff or time 
to engage in a broad political science type research of the matter. And 
it may well be tha t perhaps some agency in the executive branch or 
the Legislative Reference Service of the Library of Congress might 
want to scrutinize in de tail such things as the past track record on the 
flow of bills to the Presiden t during a session of Congress, and perhaps 
also distinguishing private bills from the more important and urgent 
bills, in analyzing the operation of the  10-day period, particular ly at 
the end of a session, and give us more facts to go on.

Now, on the question of bills piling up and the preparat ion of veto 
messages a t the end of the session, my present understanding is t hat  
the messages are prepared by a fairly small cadre of people. In my own 
small office if we have two, three, four, or five all at once tha t might 
strain us. We only have about  18 lawyers. These are questions of fact 
tha t I think might well be explored in some sort of an overall survey 
of the way the pocket veto has  operated in the past and a t the present 
time.

Mr. Marcuse, Attorney-Ad visor in the Office of Legal Counsel, on 
my left here, reminds me tha t in some years nearly all of the statu tes 
at large are enacted within the last month of a session. Again, these 
are more relevant inputs I think.

Mr. Seiberling. Yes, bu t that  is a question of adjournment at tha t 
point. In other words, we can throw out bills to the President in the 
last few days of the  session, and then he has a right  to pocket veto, 
which we do not question here. We are not challenging that . My time 
has run out and I  thank you very much.
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Chairman Rodino. Thank you, Mr. Seiberling.
Mr. Dennis?
Mr. Dennis. Mr. Dixon, I  have listened with great interest  to this 

interesting legal discussion, which, frankly, was on a question I had 
not particularly considered before I came here. But, I think I under­
stand the thrust of your constitutional argument, and I would cer­
tainly feel th at there is some substance to it.

On the  other hand, it  would seem to me th at essentially we have one 
of these cases where you have a more or less ambiguous clause of the 
Constitu tion. It  is not unreasonable if the Congress feels that the Con­
stitu tion doesn’t require an actual sine die adjournment to trigger a 
pocket veto when, in fact, return of the bill may be prevented in the 
contemplation of the Constitution when the Members are not only 
physically dispersed but when there is no legal Congress in existence 
to which a bill can be returned. If that is what the founders were think­
ing of, it seems to me that  in tha t situation, where you really do not 
have a decision which is absolutely squarely in point to the contrary, 
we have perhaps a right to suggest our interpretation. Now, who is 
correct? Nobody knows until the Supreme Court decides it . Offhand 
I do not see a strong reason why we should not let the Cour t decide it 
instead of assuming tha t the Executive is correct and tha t there is 
nothing we can do. Let us find out.

Mr. D ixon. Well, Mr. Dennis, many things arise tha t have to go to 
the courts for resolution, and many of these issues have major policy 
concerns that go along with them. If I would summarize our position 
I believe I might state  it this way: We feel tha t the ma tter  is reason­
ably clear under the two Supreme Court cases, at least on the propo­
sition t ha t this is a matte r which should be solved, if a t all, bv amend­
ment to the Constitut ion. Further,  we may have some difference 
with Congress on the degrees of needs for change in view of at leas t the 
options Congress now has to delay presenting bills to the President 
until they  are back in session. And we further have the concern th at 
if a bill of this sort should pass and litigation should ensue, there 
would be a period of confusion, unavoidably, and tha t confusion 
might involve no t just priva te bills, but some mat ters of great public 
moment.

Mr. Dennis. Of course, while you cannot comment on it, as I 
expect you would not, you have already got the litigation,  have you 
not, and it is pending?

Mr. Dixon. There is pending litigation arising in 1970, and be­
cause t ha t is in court I cannot comment on it. But, I should perhaps 
state in response to Mr. Seiberling’s observation, or perhaps Mr. 
Flowers’, I have forgotten, Mr. Flowers’, I believe, tha t this test imony 
is the generalized position of the Department of Justice, and is not 
prepared with the present court case in mind.

Mr. Dennis. Well, I understand that , and I think  we probably 
have covered the situation well. You have well stated  your opinion, 
and we have discussed these suggestions. I do not have anything 
further , Mr. Chairman.

Chairman Rodino. Thank you.
Ms. Jordan?



23

Ms. J ordan. Mr. Dixon, is i t not true tha t this legislation we are 
considering does not interfere  in any manner whatsoever with the 
10 days which the President has, under the Consti tution, to consider 
legislation before returning it to the Congress?

Mr. D ixon. To trigger the pocket veto there must  be an adjourn­
ment, and if the legislation defines adjournment to be only a sine die 
adjournment and tha t is not taken—then there is no adjournment. 
The only rule extant would be the rule to expressly veto a bill, or 
let it become law at the end of 10 days. As I understand the bill’s 
thrust, it would define the word “adjournment” in the following 
clause in the Const itution in the veto section, which is article I, 
section 7, the second pa ragraph, which is a rather long paragraph, and 
perhaps I  should read the full last sentence:

If any bill shall not be retu rned by the President within ten days since accepted, 
after  it  shall have been presented to him, the same shall be a law in like manner 
as if he had signed it, unless the  Congress by their  adjournment prevents its 
return,  in which case it  shall not  be a law.

And the bill, section 2, provides tha t the return of a bill is prevented 
only when the adjournment of the Congress or eithe r house is sine 
die. So, a non-sine die adjournment would create the time pressure 
which I  have spoken of.

Ms. J ordan. You think  i t would interfere with the 10 days?
Mr. D ixon. I t would interfere with the 10-day period in the sense 

of making the pocket veto option inapplicable, and forcing the option 
of—well, there are three options left, to sign the bill if he wanted to 
sign the bill, or let it become law w ithout  his signature, or expressly 
veto.

Ms. J ordan. Would not the President still have 10 days within 
which to exercise his veto power? I cannot see that  it  would be 
otherwise.

Mr. D ixon. Well, perhaps I should have clarified my earlier s tate ­
ment. Wha t I had reference to in my dialog with Mr. McClory, I 
believe, was the thought th at  the presen t bill, if enacted, would 
change the option the President  has in a 10-day period, and he would 
not have the option of doing nothing, or a t least nothing overtly, and 
allowing the Const itution by its own terms to pocket veto the bill. 
He would have to utilize, if he wanted to disapprove, one process 
and one process only, the express or affirmative veto power. Of 
course, what our testimony is is tha t the Cons titution gives him two 
options of disapproval in a s ituation at the end of a session, and tha t 
should not be changed by legislation.

Ms. J ordan. Is i t your view, Mr. Dixon, that the President should 
have the right by a pocket veto to interfere with the ability  of Con­
gress to reconsider legislation it  has considered and passed?

Mr. D ixon. What we are saying is that the President has con­
stitu tional au thority. I  should say all Presidents  from day one have had 
constitutiona l authority  to directly, expressly, as directly expressed 
in the Const itution,  to utilize the process we call by shorthand simply 
a pocket veto. I hope maybe we can suggest a const itutionally au­
thorized power of Congress or of the Executive or of the judiciary , 
when exercised according to its terms, is no abuse.
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Mr. Dennis. Would the gentlelady yield?
Ms. J ordan. Yes.
Mr. Dennis. I would like to just  point out tha t the only time the 

Executive  has that power is when we prevent its r eturn by an ad journ­
ment, and I really do not see where we prevent anything  if we adjourn 
for 2 or 3 days, or 5 days, or a similar period of time. Now, if we 
disperse and adjourn permanently, then the 93d Congress no longer 
exists. That is when we preven t the return, and I suggest tha t is 
when he has the constitu tional authority  to pocket veto.

Ms J ordan. Right . You do not agree with tha t, Mr. Dixon?
Mr. D ixon. No. The pocket veto case rests on a far  broader theory 

of dispersal—preventing a retu rn of the bill to the house where it 
originated—than tha t. My colleague, Mr. Marcuse, suggests tha t 
we can, of course, have possibly several different kinds of time periods 
for adjournment, 4 days, 5 days, or 1 month, 2 months , 3 months or 
4 months.

Ms. J ordan. Mr. Dixon, I do not want to cut you off, but  Mr. 
Mezvinsky needs jus t a l ittle bit of time to ask his questions of you. 
Now, if I understand your testimony correctly, you think tha t H.R.  
7386 would not diminish the President ’s power of absolute veto, but 
would reduce his options? Is  tha t a fair statement?

Mr. Dixon. Not quite, because I do not think the President has 
the power of absolute veto, even under the law as it now stands through 
the Constitut ion. The bill, if passed, would directly affect one of his 
options for expressing disapproval. That is true.

Ms. J ordan. I yield to  Mr. Mezvinsky.
Chairman Rodino. Mr. Mezvinsky?
Mr. Mezvinsky. Mr. Dixon, I am interested in your comment 

concerning confusion if this bill becomes law, and tha t it could put a 
cloud on the bill, and there would be some period of delay before tha t 
cloud is removed. Well, I think  the reason we are here is because there 
is confusion in the present situation. As I believe has been pointed 
out, in the deliberations of the framers of the constitution there is 
nothing to suggest that  Congress does not  have the r ight  or the power 
to provide the President  with a definition of what  adjournment 
prevents a re turn of a bill to  Congress. I would ask, is there not just  
as much confusion today with the Presiden t’s interpretation of pocket 
veto authority  as what we would have with actually passing the law 
and clearing the air despite your doubts about congressional authority, 
might we not actually save some time?

Mr. D ixon. Let me restate my position on that, Mr. Mezvinsky. 
The problems tha t I referred to tha t might flow from enacting this 
bill, which we think would be of doubtful const itutionality, would be 
tha t under one view of the ma tter  a pocket veto would still be effective, 
assuming this pocket ve to bill is unconstitutiona l. And then a different 
view would be tha t a pocket-vetoed measure would still be deemed to 
be the law of the land. And I hesitate to predict or hypothesize much 
abou t the kind of litiga tion tha t might result, except to say again i t 
could involve rather important public matters tha t might be of great 
concern, or greater concern than  over a priva te bill. And another point, 
under the present state  of the law where we have the constitutional 
text, and no modifying legislation of this sort, it seems to me there has 
been displeasure as expressed here, on occasion with the  exercise of the
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pocket veto power; but  I  have not perceived much confusion. There 
is, of course, the pending court case, which I simply note in passing.

My testimony at one point I believe, and I think this is also directly 
responsive to your question, hypothesizes tha t we may have clarifying 
guidance, should a question arise, from the provision in the Constitu­
tion authorizing either house to adjourn without  the consent of the 
other for a period of not more than  3 days. I allude to t ha t particularly 
on page 20 and 21 of my testimony.

Mr. M ezvinsky. Mr. Dixon, we are going to have to go for a quorum 
call. I ju st want to say tha t to me the only problem would be whether 
or not Congress really has the authority under the Constitu tion to 
make a legislative finding of an adjournment which presents the return 
of a bill. I am sure you have looked at the hearing record from April 
of 1971, and I would think that  the feeling we are expressing today is 
tha t this committee, and certa inly myself as a member, feel th at under 
the article I, section 8, clause 18, the necessary and proper clause, 
there is nothing adverse to our authority . Therefore, I believe tha t the 
Congress would have authority  to clear the confusion. I will yield back 
the rest of my time.

Chairman Rodino. Thank you.
Mr. Dixon, thank you very much. I do want to say that while we 

have been precluded because of time addressing some of the questions 
which we consider pertinent to this issue, an area which is tremen­
dously important to us, and particularly important to us today since 
we are going to be voting on an override of a veto, I  would like to ad­
vise you, Mr. Dixon, tha t we are going to address some questions to 
you in writing to which we would like to get your responses.

Mr. Dixon. We shall be pleased to respond to such questions.
Chairman Rodino. I might add before concluding th at I would like 

to know whether or not the d epartment  has concluded whether or not 
it is going to take an appeal from the decision of the distric t court in 
the case tha t is presently pending on the legality of a pocket veto? 
Can we be advised as to this decision?

Mr. D ixon. I have no comment on tha t, Mr. Chairman. But, an­
other par t of our department has a date with Judge Waddy a week 
hence on this still pending case.

Chairman Rodino. Of course, we would like to predicate any fur­
ther action tha t the committee is going to take on taking into con­
sideration the action the  departm ent may take in connection with tha t 
matte r.

Mr. D ixon. We shall appreciate tha t very much.
Chairman Rodino. Thank you very much, Mr. Dixon.
[The prepared statement  of Mr. Dixon follows:]

St a t e m e n t  o f  R o b er t  G.  D ix o n , J r ., A ssi sta n t  A tt o r n e y  G e n e r a l , O f f ic e  
o f  L eg a l  C o u n sel

Mr. Chairman, I am pleased to  appear  before your Subcommittee as the rep­
resentative of the Department of Justice to testify on H.R. 7386, a bill “To 
provide a rule in cases of the pocket veto for the implementation of section 7 of 
Article I of the  Constitution of the  United States.”

I believe you are aware of the restric tions necessarily imposed on my testimony 
because certain aspects of the pocket  veto problem are now in litigation  in Ken­
nedy v. Sampson. The Canon of Ethics and Departmental Regulations, 28 C.F.R .
§ 50.2(c), as well as practical considerations, prevent me from expressing any 
opinion on the merits of the claims and defenses of either par ty in that case.
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I.
H.R.  7386 is a relat ively short bill. Section 1 contains  (a) a finding  tha t uncer­

ta in ty  exists as to  th e meaning of a n adjournm ent  of th e Congress which prevents  
the ret urn of a  bill in the  con text  of Article I, section  7 of the  Con stitu tion , and 
(b) a deter min atio n t o enac t legi slation based  on the  Necessary  and Prop er Clause 
of Article I, section  8 of the  Const itu tion in orde r to reme dy th at  unc erta inty. 
Section  2 would provide th at  only  an adjournm ent  of Congress, or of either 
House, sine die cons titu tes an adjou rnm ent preventing  th e ret urn of a  bill.

Article I, section  7, clause 2 of the Const itut ion  provides in pertinent pa rt 
th at  a bill passed  b y bo th Houses of Congress shall—

“be presented to the  President  of the United  Sta tes : If he approve he 
shall sign it, bu t if not he shall ret urn  it, with  his Object ions to th at  House 
in which it  shall have orig inate d, who shall ent er the  Objections at  large 
on the ir Journal, and proceed to reconsider it. If aft er such Reconside ration 
two thirds  of t ha t House  shall agree to pass the  Bill, it  sha ll be  sent, toge ther  
with  the  Objections, to the  oth er House, by which it shall likewise be re­
considered, and  if approved  by two thirds of th at  House, it  shall become a 
Law. * * * If any Bill shall no t be return ed by the  President  within ten 
days  (Sundays excepted) af ter  it  shall have been presented to him, the  
Same shall be a  Law, in like M ann er as if he had  signed i t, unless the Congress 
by their Adjournment preve nt its  R eturn, in which Case it shal l not  be a Law .”

The  s itua tion  described in the  term inal  language of this clause, viz., th at  a bill 
does not become a law if the  Preside nt nei the r approved  it, nor return s it within 
the  constitu tional ten-day  period to the  House in which it  orig inate d because 
“ the Congress by thei r Adjournm ent preven t its Re turn ,” is generally  called the 
pocket ve to.

This bill would establi sh a statutor y definition for the  constitutional clause 
“ unless the  Congress by their adjournm ent  preven t its re tur n.”  The  clause has 
occasioned two decisions of the Suprem e Cour t. I t has also been inte rpreted 
recen tly by the  U.S. Dis tric t Court for the  Dis tric t of Columbia in Kennedy  v. 
Sampson. The  Government has under cons iderat ion the  ques tion of appealing  the  
decision. However, as I  m entioned before, it  would be im proper for me to discuss 
this case.

II .
Before discussing the bill I shall summarize the  two Supreme Court decisions. 

The first, the  Pocket Veto case, 279 U.S. 655, 680 (1929), arose under the  following 
circum stances. The first session of the  69 th Congress ended on July  3, 1926, as the 
result of a concurrent resolution und er which the  House of Rep rese ntat ives  ad­
journed sine die and the Senate adjourned  to November  10, 1926, fo r the impeach­
ment tria l of Judge English.1

A priv ate  bill au thorizing named Ind ian  trib es to sue in th e Cou rt of Claims had 
been presented to the  President a few days earlei r on June 29, bu t was neither 
signed by him nor returned  to  th e House  in which it originated. The tribes a rgued 
th at  the pocket veto  clause of th e Constitu tion  applied not  to a session adjourn­
ment bu t only  to a final ad journm ent  of the Congress, and t ha t th e bill had  become 
law w itho ut the  signature of th e Pres iden t.

A unanimous Supreme Court held  on the basis of a practical i nterpreta tion of the 
Con stitution going back to the  Adm inis trat ion of President Madison (a) th at  th e 
constitutional term  “adjournment” means any “ad journm ent  which prevents the 
Pres iden t from retu rnin g the  bill to the  House in which it orig inated within the  
time allowed,” and  (b) th at  the  Preside nt is p revented  from making such retu rn 
“when the  House  is n ot in session as a collective body  and  its members are dis­
persed.” 279 U.S. a t 683. Tha t te st  was not  unprecedented  when the Court  adop ted 
it  in 1929. I t paralleled the tes t applied  in 1905 by the Senate Jud icia ry Committee 
to define a “recess of the  Senate”  und er the clause authorizing the  President to 
make  recess appointmen ts. See Art. II,  §2, cl. 3. The Committee  ad opted this  defi­
nition:

“The  period of time when the  Senate is not silting in regular or extraordinary 
session as a branch of the Congress or in extraordinary session for  the discharge of 
executive functions; when its  members owe no du ty of attenda nce , when the

i Jud ge English resigned on N ovem ber 4, 1926, and the  impeachment proceedings were dismissed on re­
quest of the  managers  of the  House. Congressional Directory , 93rd Cong., 1st Sess. 402.



Chamber is empty, when because of its absence, it cannot  receive communica ­
tions  from the Pres iden t or par tici pat e as a body in mak ing a ppoin tment s.” 
39 Cong. Rec. 3823? (Emphasis  added.)

The Supreme Cou rt’s opinion in the  Pocket Veto case analyzed  the  purpose of 
the Veto clause as a whole, in approaching the  specific issue of the  proper circum­
stances for a pocket veto. The Constitu tion  directs the  re turn of a disapproved bill 
to the  orginating  House who “ shal l” enter the  Preside nt’s objec tions  prom ptly  
upon the ir journa l an d proceed to the  reconsideration of the  bill. Thu s there  would 
be public, certa in and prompt knowledge of the s tat us  of the  bill. 279 U.S. at 684- 
685. The Court reasoned th at  this  c ons titut iona l objec tive can be achieved only if 
the return  to the  House is an  actual  and public return  to the  House while i t is in 
session. Both the  President and Congress, we may note, would be reac ting to  the  
proposal at  the  same point in time and  under the  same public  pressures, i.e., a 
law-m aking dialogue. The purpose would be defeated, the  Court indica ted, by 
fictitious retu rn, during an adjournment , to a congressional officer in whose cus­
tody it might remain  for an extended  period, especially because t ha t return  would 
have  to be entered nunc pro tunc on the  journal of the reconvened House a t a 
later time, long af ter the  expira tion of the  co nsti tutiona l period for the Pres iden t’s 
return  of the  bill and his objec tions  to  t ha t House. Ibid.

The Cou rt also sta ted  th at  the  powers and  responsibilities  conferred upon the 
President by Article I, section 7 “ cann ot be narrowed or cut  down by Congress” 
(279 U.S. at  677-678), and  th at  legislation purpor ting  to auth orize a congres­
sional officer to  accept the  return  of a bill disapproved by the  Pres iden t “ would 
not  comply with the cons titu tional manda te.” 279 U.S. at  684?

Some have  asser ted th at  the  ratio nale  of t he Pocket Veto case has been under­
mined by  the subsequent decision in Wright v. United States, 302 U.S. 583 (1938). 
There  the Senate  had ta ken  a recess from Monday, May 4 u ntil Thursday, May 7, 
1936, i.e., for not  more than  three days, while the  House of Representat ives  re­
mained in session. Under Article I, section 5, cl. 4, e ithe r House may adjourn for 
not  more tha n three  days withou t the  consen t of the  other. On May  5, 1936, the 
President returned to the  Senate withou t his approva l a privat e bill conferring 
juri sdic tion  on the Court of Claims to hear  a  claim of Wrigh t aga inst  the Uni ted 
State s. The bill and the  objections  were accep ted by the  Secreta ry of the  Senate 
and  turned over to the  Pres iden t of the  Senate on May 7. Congress did not  over 
ride the  veto.

Wright subsequently brou ght sui t in the  Court of Cla ims based on th e anomalous 
theory  th at  the  bill h ad become law withou t the  President ’s signature  because it  
had  not been properly disapproved, even though the President  had  expressly 
vetoed it. The c laimant argued th at  th e r etu rn to the  S ecre tary  of the  Senate was 
no t valid und er the  Pocket Veto Case, because the  Senate was no t in session. He 
sugges ted th at  th e s ituatio n presented in his case was one not provided  for in the  
Consti tution, and  tha t the  P residen t consequent ly lacked the  power to disapprove  
the  bill by any  method. The  C our t of Claims dismissed this  str ang e c omplaint  and  
did no t deign to w rite an opinion. 84 C. Cl. 630 (1937). The short response would 
have been to say th at  th e bill fa iled on e ithe r of two theories, by express vote  not 
overr idden , if the bill was retu rnable , or by pock et veto  if the  bill was not  retu rn­
able.

The Suprem e Court did reach th is re sult  without dissent,  b ut  by  a more tor tuous 
route. 302 U.S. 585 (1938). The  prevailing opinion rendered by Chief Just ice 
Hughes concluded th at  th e pocket  ve to provisions applied only in the  even t of an 
adjournm ent  of both Houses of Congress, which  was no t the  case. Justices Stone 
and Brandeis disagreed with th at narrow inte rpreta tion of the Con stitu tion.

Some d icta  in Chief Justic e Hug hes’ opinion in Wright m ight be viewed to con­
flict wi th the  rationale of th e Pocket Veto Case. Indeed, one alm ost gets the  impres­
sion th at  the  Cour t took the  case for the  sole purpose of regis tering th at  dis­
agreement.

To th e ex tent th at  some of the language in th e Wright case seems to  be in conflict 
with t he  Pocket Veto Case, each case m ust  be read in the ligh t of the  admonition  of 
Chief Jus tice  Marshall in Cohens v. Virginia, 6 Whea t. 264, 399, to which Chief 
Jus tice  Hughes himself referred  in Wright, viz., every case mu st be carefully read  in 
the  co ntex t of the situation to w hich it  applies. 302 U.S., at  593-594. Thus , in the 

case, the  Court expressly withheld  any views as t o the considerat ions th at

s T he At tor ney General accepted and  followed the  Senate  Comm ittee’s de finit ion in  1921. See 33 Op. 
A.G . 20, 24-25.

s The Court  noted the  failure of Congress to  enac t legislation , authori zing  the return of a d isapproved bill 
to a congressional officer, which had  been introdu ced  shortly a fter Pre sident  An drew Johnson had pocket- 
vetoed  two bills  during the 1867-1868 Chri stm as adjo urnment of the Congress. 279 U .S.,  at  685-687. In a 
leng thy  footnote extending from page 685 to page 690, the C ourt  set fo rth the cons titu tional  objections to th e 
legislation expressed by a num ber  of Senators.
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would govern a situatio n in which one House a djou rned for more than  th ree days, 
while th e o ther  House remained in session. 302 U.S., at  598. I t limi ted itself to  the  
situ atio n there  a t hand  where th e House in which the bill had orig inate d adjourns 
for not  more tha n three  days, while the  other remains in session, and  concluded  
th at  in such a case a bill may be  vetoed and retu rned to a congress ional officer, as 
did occur in Wright.

The Wright case consequently has no bear ing on the  conclusion  in the  Pocket 
Veto Case, namely, th at  in the  no rmal pock et veto situation where both Houses of 
Congress have  ad journed for more tha n thre e days p ursuan t to a concurrent reso­
lution , as required by Article I, section 5, clause 4 of the Consti tution,  Congress 
by i ts adjournment prevents the  re tur n of the  bill. See 301 U.S., a t 598?

II I.
Hav ing summarized the background of th e pocke t veto problem, I shall proceed 

now to an analysis of the bill. As I ment ioned  before, the  bill sta tes  t ha t it would 
be enacted  p ursuan t to the  Necessary  an d Proper Clause of the  Constitu tion  and  
would provide th at  the re turn  of a bill, order, resolution, or vo te d isapproved  by the 
President to the House which o riginated  it, is preven ted only by an adjournment  
sine die of the  Congress, or of e ithe r House.

In the  view of the Depar tment  of Justice, Congress lacks the  power to ena ct 
this  legislat ion. We prefer  to appea r in suppor t of Congressional proposals, and  
especia lly to avoid cons titu tional disputat ion, bu t th at  is no t always possible. 
There is the  further  difficulty th at  whereas  compromise  and  adjus tment are the 
democratic  essence of policy-making, constitu tional ma tters do not lend them­
selves to compromise. The essence of a “ higher  law” concept , to use Professor  
Corwin’s phrase, is that  it is imm utab le to change by the  ord inary processes of 
governmen t. This higher law c oncept has served us well.

Normally, without change in the  tex t of our Constitu tion , we can work o ut our 
social and political problems. For  the  past century, almost, issues of high policy 
regarding  our  economy, regu lation of business, labor, and agriculture,  provision of 
various forms of welfare, and the  like, have been worked out  by constitu tional 
construction  without a change in the  tex t of the Commerce Clause, Tax Clause, 
(except for the Income Tax amendment),  the Due Process Clause, or the Equal 
Prot ection Clause.

By con trast, issues touching on the  structure  of our Gov ernm ent or the inter­
action of its parts  f requently can be resolved only by constitutio nal  amendmen t. 
When we pu t to one side the Bill of Rights, which really  is a lmost a pa rt of our 
original  Constitu tion, and the  thre e Civil War amen dmen ts, which were pa rt of 
the  unique process of refo rmation of th e Union, we find th at  most of the remain ing 
twelve  amendm ents involve the  pol itical  process and structural-procedura l aspects 
of governmen t, rat her tha n governm enta l powers and  constitutio nal  limi tations 
there on. The amen dmen ts were needed  to fill gaps, as in rega rd to Presidential 
disabili ty a nd Vice Presidentia l vacancies  (Twenty -Fif th A mendment)  or to be tte r 
regularize  th e relationship between President and Congress b y m aking their terms 
more  coterminous (Twentieth Amendment).

The  pock et veto  question, I subm it, like the  Twenti eth and  Twenty-Fif th 
Amendments, falls into this  category—the struc ture of our Governm ent and the 
inte rac tion  of its parts. The  clause  does possess a certain incompleteness, as my 
sum mary of the two Supreme Court  cases has indicated.  It  most certa inly  does not  
spell o ut with  clar ity the ru les to  govern the  various kinds and  du rat ion  of adjourn­
ments  and  recesses by Congress, the  timing of presenta tion  of bills to  the  Pre sident , 
and oth er details  rele van t to ensur ing th at  the  Pres iden t have an adequa te 
opportu nit y for deliberations on his veto power, and the  Congress have an 
adequ ate  o ppo rtunity to consider overrid ing a veto.

If we were to star t afresh we might want to reconsider whether the  ten-day 
period itself  is adequa te in the  light  of the  modern volume of legislation, whether  
the ten days  should be calendar  days, Sundays excepted (as now), or working 
days (excluding Saturdays, Sundays and holidays), or whethe r there should be 
express provision for an item veto . Some s tat e constitu tions provide for a longer

« On the  o the r hand , it  m ay be suggested th at  the Court in the  Packet Veto Case probably would have 
agreed with the  resu lt reached in the  H'right case. Th at  sho rt ad journm ent  did n ot re su lt in a truo dispe rsa- 
of the  Senate . Moreover, since on tha t occasion the  Senate reconvened two days  af ter the  bill had been del 
livered to i ts Secretary , it  was possible to en ter  th e P res ident’s objections on  the S enate  journal and for the 
Senate to reconsider the bill with a reasonable degree of promptness . The  de lays encou ntere d in that  par ­
ticu lar situ ation therefore were not  inconsis tent  with the  cons titut iona l object ives of certain and prompt  
knowledge of the s tatus of the bill an d it s speedy reconsidera tion b y the Congress u nde r the  same conditions 
which in vok ed the veto. See the Pocket Veto Case, 279 U.S.,  a t 685.
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period of deliberation tha n ten days, even thou gh presumably the  st ate  volume of 
legislation is less.

However, we can star t afresh only by the  process of constitutio nal  amen dment, 
no t by the  process of legislat ion. This limitat ion is par ticula rly  imp ortant  where 
the forms of governm ent are  concerned. Senator  Wayne  Morse, as a law teacher,  
used to tell his studen ts th at  those  who control procedure have a headlock on 
subs tance.

IV.
The under lying  problem is whether  Congress can by legislation , eith er under 

the Necessary and  Proper  Clause or any  other constitutional power, rend er a 
bind ing int repreta tion  of the  Constitu tion, especially  where  that  legislat ion 
conflicts with  Supreme Cou rt inte rpre tations .

The Supreme Court on occasion has given considerable weigh t to Congressional 
action amounting to a nearly contemporaneous construction  of t he meaning of a 
new constitutional provision . In Veazie Bank v. Fenno, 8 Wall. 533 (1869), speak ing 
for the  Court on the issue of whe ther  th e Con stitution requ ired apportionm ent of 
a par ticula r type of tax, Chief Jus tice  Chase p laced considerable weight on legisla­
tion enac ted by Congress in 1798 in the  formative  period of the  Republic.

A qui te different quest ion is raised when Congress undertakes , some 180 years 
aft er t he  event, to define co nst itut ional language in a manne r designed to bind the 
oth er branches of Government. This is par ticu lar ly tru e when the pur por ted  
implementa tion d irect ly conflicts with the inte rpreta tion placed upon the corre la­
tive term s “ad jou rnm ent” and “recess” in the veto  and  recess app oin tment  
clauses (Article I, section 7, clause 2 and “recess” in Article II , section  2, clause 4) 
by the  Supreme Court, the  Senate, and the  Exec utive  branch.

Nor  does the Necessary and  Proper Clause (Article I, section 8, clause 18) give 
Congress th at  power. Th at clause provides:

“[The Congress shall have Power] To make  all Laws which shall be neces­
sary and  proper for carrying into Execu tion the  foregoing Powers, and  all 
other Powers vested by the  Constitu tion  in the Governm ent of th e United  
Sta tes,  or in any  Depar tment  of Officer thereo f.”

The clause enables Congress  to confer upon the Federa l Governm ent and  its 
officers the incidental powers needed to carr y out  the  powers specifically gra nted 
to the  Federa l Gove rnment under the Constitu tion . Its  purposes was to  overcome 
Article  II  of the Articles of Confedera tion under which the  United  States in 
Congress Assembled had only  the  powers express ly delegated to them.® The 
clause  was designed “to  gua rd against all cavilling refinements  in those who 
mig ht hereaf ter feel a  disposition to curtail and evade  the legit imate author ities 
of the  Union” (Hamilton, in The Federalist No. 33). It  obv iated the impossible 
ta^k of enumerating the  inc iden tal powers which would be requ ired then and 
in the  unforeseeable futu re. See Madison, in The Federalist, No. 44, and Chief 
Jus tice  Marshall in McCulloch v. Maryland, 4 Wheat. 316-406, 415 (1819). 
The “ Necessary and Prop er” clause—

“ne ither enlarges any  power  specifically granted nor is i t a grant of any new 
power to Congress; bu t it is merely a decla ration, for the  removal  of all 
uncerta inty , th at  the  means of carry ing into  execution those otherw ise 
gra nte d are included in the gran t.” Story, Commentaries on the Constitution, 
Vol. II, p. 140.

The  clause thus relates to the  power  of the Federal Government as such and has 
no bearing on redi strib ution of power within th e Federal Governm ent. It  therefo re 
can not  form the basis of legis lation which under the  guise of in terpre ting a  const i­
tut ion al term  would increase  the power of one branch  at  the  expense of ano ther 
branch. Otherwise, Congress could, by leg islation pursuant  to  th is clause, alt er the  
delicate balance among th e t hree branches so carefully worked out  by the Fram ers 
of the Constitu tion.  Indeed, the  fundame ntal  constitutional doct rine of the  
separa tion  of powers would be in jeopardy if th e “Necessary and Proper Clause” 
gave Congress the  autho rity  to ena ct legislation of the  chara cte r here involved. 
The principal defense of the  Judicial  branch and  the  Executive  branch  against 
legislat ive incursion is t hat  changes bearing on the ir inde pendent sta tus mu st be 
by cons titu tional amendment ra ther  than by legislation. Since 1795 we have not 
had  constitu tional amendments  regarding the judiciary , bu t you may  recall the 
“Court  of the  Union” proposal which ema nate d from the  General Assembly of

• According to Justice  Story, th at  Article drove Congress to  “the distressing altern ative  either  to violate 
the  articles by  a broad latit ude  of construction, or to suffer the  powers of the government t o remain prostra te, 
an d the  pu blic  service to be whol ly neglected.” Story , Cotnmentaries on the Constitution, Vol. II , p. 138.
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the  Sta tes a decade ago. We have had  several amendments concerning the Execu­
tive Branch—the  12th, 20th, 22nd, and  25th.

Constitu tional term s tak e on meaning by usage as well as by  cour t rulings. In 
thi s insta nce,  the  Suprem e Court, the Senate and  the  Executive  have  rejected; a 
nar row  def inition of “a djo urn me nt”  confining the term  to sine die adjou rnments , 
and  utilize the broa der concept  of dispersal. Congress therefore does no t h ave the 
power  by way of in terpre tat ion  or impleme ntation to narrow the  meaning  of the  
word “adjo urn ment” to “adjo urn ment sine die." We have noted above the  
obse rvation  of the Supreme Court  that  the  powers conferred  upon the  Pres iden t 
by Artic le 1, section 7 of the Con stitution “cannot  be narrowed or cut  down by 
Congress,”  279 U.S., at  677-678.

One of the  arguments made  against the  exercise of the  pock et veto power by 
the  Pres iden t, which is s aid to  su ppo rt t he kind  of legislation now being  proposed, 
is th at , if the  language of The Pocket Veto Case and the  Execu tive precedents 
governing the l ength  of the adjo urnment during which the  pocke t veto provisions 
may be employed are carried to the ir logical conclusion, the  President woidd be 
empowered to pocket-veto a bill during the  period between the  tim e when the two 
Houses of Congress adjourned for the  evening, and  the  t ime a t which they  recon­
vened on the following day. At first blush, this seems to  be a  reductio ad absurdum 
arg um ent . It  should be remembered th at  the  Pocket Veto Case triggers the 
President ’s power to pocket a bill upon a dispersal of the  Congress. It  would 
be an anomalous reading of th at  case to conclude th at  an ove rnig ht adjournment 
or  even an informal adjournment  over a  weekend const itutes a  dispersal . Of course, 
if we were inextr icably  led to such a cons truct ion of t he constitu tional provision 
by these  precedents, und oub tedly a strong case could be made for changing the  
result  in some manner . However, I would venture  the opinion th at  there  is, still  
open, under the  decided cases and  precendents,  a stopp ing point significan tly 
sho rt of this extreme example.

While the  Wright case did no t address itself to the  situatio n where both Houses 
of Congress had adjourned for a period  of three days or less, certa inly  the  major ity 
opinion in th at  case implies th at  because of the  separate tre atm en t in ano the r 
pa rt of Article I of adjo urnments  for three days or less (Art. I, § 5, cl. 4),. such  
adjo urnments  are materia lly different from those for a longer  period.

The  existing sta te of the  law, especially Wright, permits us to say that  a djo urn ­
ments of th ree days or less, even  when concurred in by bot h Houses of Congress, 
are different in kind tha n longer adjournm ents  for the purpose of the President ’s 
exercise of the pocket veto  power.  Th at  view (as suggested by then Assistant  At­
torney  General Rehnquist, now Justice Rehnquist , in his test imony before, this  
Committee on April 7, 1971), is entirely  consis tent with the  holding of The Pocket 
Veto Case, although perhaps no t consis tent with  some of its language. However, 
since some of the  language in Wright is itself inconsistent with language ini The 
Pocket Veto Case, we are  a lrea dy faced with the  necessity  of reconciling these two 
cases. Such reconciliation would reasonably suppor t the  hypothesis  th at  the  
Pres iden t can exercise his pocket veto  power only when Congress by concurren t 
resolut ion (Art. I, § 5, cl. 4), has adjourned for a period of more tha n three days.  
As a practical mat ter,  since each  House m ay a djou rn for th ree  da ys or less withou t 
the  consent of th e other, the  adopt ion of a formal concurrent r esolut ion of adjourn- 

VI.
The argument th at  Presidents have abused the ir pocket veto power overlooks 

the  actual  per tinent  prac tice . Although Pres iden ts have pocket-ve toed bills on 
some 70 occasions after adjour nm ent s which did no t terminate a session, only 
ten  involved situations in which  Congress took a sho rt holiday  adjournm ent.* 
In  60 instances  Congress had adjourned for periods of a mon th, and in many 
cons idera bly in excess of th at  period,7 i.e., in situations in which the  co nsti tutiona l 
ment for so sh ort a period  would a ppe ar most  unlikely.

9 Pre sident  Andrew Johnson pocket-vetoed two bills dur ing the Chr istm as recess from December 20, 
1867 to Ja nu ary  6,1868; Presiden t Be niamin Harrison pocket-vetoed a bill during the  Chr istmas recess from 
December 22, 1892 to Janu ary 4, 1893; Pre sid ent Grover Cleve land pocket-vetoed two bills during the  
Chr istm as recess from December 22,1896 to Janu arv  5,1897; Pres ident F ran klin D. Roosevelt pocket-Vetoed 
a bill during the Eas ter recess from April 1 to Apr il 12, 1944; Pre side nt Eisenhow er pocket-vetoed a bill  
dur ing  the  Easter  recess from March 29 to Apr il 9, 1956; Pre sident  Lyndo n B. Johnson pocket-vetoed a 
House bill during a recess of the House of Re presenta tives from Aug ust 21 to  Aug ust  31,1964 and the Senate 
was in recess from August 1 to August 31,1964. Presidental Vetoes 1789-1968, Compiled by  the Senate Libra ry,  
pp.  18,19, 60, 69,154,189, 203. See also H.  Doc. 492, 70th Cong., 2d Sess., pp . 15,17, 34. 36. President Nixon 
pocket -vetoed two bills during the  Chri stm as recess from December 22 to December  28,1970.
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objective  of cer tain ty as to  the  sta tus  of the  bill referred to in the  Pocket Veto
Case was unquest ionably applicable . Indeed, it  seems to us th at  the  solut ion of 
this bill which precludes  the President from pocket-ve toing  bills during adjou rn­
ments of Congress las ting for weeks and  months would crea te far more incon­
veniences and uncerta inties than  the  rule of thumb  th at  the  Pres iden t has th at  
power whenever Congress adjourns pursu ant to a formal adjournment  resolut ion. 

VII.
The  fac tor is all the  more relev ant,  since the  P residen t’s pocket veto power does 

no t seriously inter fere  wi th the  read ily-available powers of Congress. Firs t, 
Congress might preclude the Pres iden t from pocketing  the  bill by schedul ing 
its  presen tation t o the Pre sident  so th at  the constitutio nal  ten -day period does not  
expire during the  adjournm ent . And as you know, this technique was employed 
during the late st ad jou rnm ent of the Congress.

Second, if the ten -day period expired during an adjournment  an d the President  
pock eted  a bill, Congress could, after it  reconvened, repass the  bill, present it  ta  
the President, and, if necessary , override h is veto. See the Pocket Veto Case, supra, 
a t 679 fn. 6. Congress repassed  two bills pocket-vetoed by President Cleveland 
dur ing  the  1896-1897 Chr istm as adjournm ent  of Congress.7 8 9

Limit ing a pock et veto to  a sine die ad jou rnm ent  might ten d to encourage 
Congress never to adjourn sine die a t the  end of the  actua l work ing session, bu t 
ra ther  to adjourn pro forma  to a date close to the  beginning of the  next session. 
Such a procedure, by aboli shing  the  pocket veto for practic al purposes, would 
pu t severe pressure on the  President  to prepare veto  messages in ten days on all 
disap proved bills and, a t the end of a session, the re could be many bills to scruti­
nize. Such a procedure would place a disapproved bill in suspended animation  
dur ing the period  of adjournment , and  would be in direct  conflict with the  con­
sti tut ion al objec tive th at  the re should be “ public , cer tain  and  prompt knowledge 
as to the  s tatus of a  b ill.”  279 U.S., at  658. (Emphasis  added).  This consequence 
would app ear  to  be at  l east as objec tionable as any  claimed abuse of the pocket  
veto .

This  observation is no t an idle one. I t is based on the experience during Pre side nt 
Trum an’s Administra tion. Of the 39 pocket vetoes exercised by him after  adjourn­
ments  which did no t ter mina te a session, all bu t six occurred in 1947 and 1948 
when the  80 th Congress failed  t o adjourn sine die a fte r i t had  completed its legis­
lat ive  business, bu t ins tead  adjourned from July 26, 1947 to Jan uar y 2, 1948 
(S. Cone. Res. 33, 80th Cong., 1st Sess.; 93 Cong. Rec. 10521),® and from August 
7, 1948 to December 31, 1948, respe ctive ly (H. Cone. Res . 222, 80th Cong., 2d 
Sess.; 94 Cong. rec. 10247).

There are  some unresolved uncerta inties in the Pocket Veto clause, which m igh t 
be att end ed to by con stitutio nal  amendment.  We sympath ize with  the concerns 
of Congress in this field. Nevertheless , it is the  cons idered view of th e Depar tment  
of Just ice  th at  H.R. 7386 is inconsistent with a well-established constitutio nal  
int erp retation th at  can not  be modified by legislat ion. Moreover, the  proposal, 
even if constitu tionally  feas ible, is unnecessary in view of o the r options avai lable 
in Congress, such as carefu l schedul ing of presen tation of bills to the Pres iden t. 
The  bill would crea te unc ertain ties  and inconveniences  th at  would far  outweigh 
the supposed shortcomings of present law.

[Whereupon, at 12:15 o’clock p.m., the hearing was concluded.]
7 Pres ident Andrew Johnso n pocket-vetoed four bill s durin g adjournments of the  Congress which laste d 

from March 30 to J uly 1, 1867; from Ju ly  20 to Novem ber 21, 1867, and  from Ju ly  27 to September 21, 1868, 
respective ly. P residen t Frankl in D. Roosevelt pocket-vetoed nine bills during ad journm ents of the  Congress 
from J uly 8 to September  14,1943; from June 23 to A ugust 1,1944, and from September 21 to Novembe r 14, 
1944, respect ively.  Presid ent  Trum an pocket-vetoed 39 bills during ad journm ents which las ted from J ul y 27 
to November 17, 1947, from Jun e 20 to  Ju ly  26,1948, and  from September 23 to Novemb er 27,1950, respec­
tive ly. Preside nt Eisenhower pocke t-vetoed six bil ls during an  ad jou rnm ent  from J uly 3 to  Aug ust 8,1960; 
Pre sident  L yndon B. Johnson pocket-vetoed a bill dur ing  an  adjourn ment of the Congress from Aug ust  2 
to September 4, 1968. Pre sident  Nixon pocket -vetoed a bill during an adjour nment  of the  Congress from 
October 14 to November  16,1970. Presidential Vetoes 1789-1968, supra, a t pp. 17-19,153,155,165-166,170-171, 
178-179, 198, 205.

Tha t only Presiden ts An drew  John son , Benjamin  Harri son, Grover Cleve land, Fra nkl in D. Roosevel t, 
Trum an , Eisenhower, Lyndo n B. John son, and  Nixon pocket -vetoed bills  where  Congress had  not 
adjourned sine die was appar ent ly no t occasioned because they  were incl ined  to encroach on the  r igh ts of 
Congress bu t rath er because—according to the Stat istic al Da ta set forth in the  Congressional Directo ry— 
they  were  th e only Preside nts dur ing  whose adm inistra tion Congress adjourned wi tho ut term inating  th at  
session.

s See 29 Cong. Rec. 1378,1531,1533.
9 Pre sident  Trum an recalled Congress to convene on Novemb er 17,1947. 93 Cong. Rec. 10564.





CORRESPONDENCE

September 25, 1975.
Hon . R ob er t G. D ix o n ,
Assistant Attorney General,
Office o f Legal Counsel, Department of Just ice,
Washington, D.C.

Dear Mr. Dixo n: As I indicated to you at  the conclusion of y our tes tim ony  
on H.R . 7386, the  pocket veto  bill, on Septemb er 12, 1973, there  would be some 
additional questions the  Subcomm ittee  would submit  to you in writing.

Your replies to the enclosed questions should be of cons iderable assi stance to  us.
I apprecia te very much your cooperation  in this  mat ter of a fur the r response. 

Sincerely,
P eter  W . R od in o, J r ., C hair m an.

Que st io ns  fo r  th e D epa rt m en t of  J us ti ce on  H .R . 7386 (th e  P oc ke t Vet o 
Bil l)

1. May the  House to which a bill is retu rne d by the Pres iden t receive th at  bill 
throug h an agent designated by th at  House?

2. When neither House adjourns  for more than  three days, bu t the  ten th  day  
the  Pres iden t has to consider bills p resented  to him expires on a day Congress is 
no t in session (e.g. nei the r House is in session on mos t Saturdays), how is a bill 
return ed by the  President  delivered to the  House in which it originated?

3. If the Pres iden t ret urn s a bill to Congress, bu t Congress does not  vote  on 
reconsideration  of the bill for severa l months, and  then  overrides the  ve to, is t hat  
bill a law?

4. Do you believe th at  all adjo urnmen ts of Congress are adjournments  th at  
pre ven t the return  of a bill? If you answer th is question ‘yes’, can you tell us why 
the  Farm ers added the  words “p reve nt its re tu rn ” a fte r the  word adjournment  in 
arti cle I, section 7? I f you  answer this question ‘no’, which adjournments  do not 
pre vent the  r etu rn of a  bil l?

5. Is  the  re turn of a bill by the  Pres iden t to a House when th at  House is not in 
session (e.g. on a Saturday)  an actual and  public return  to the House while it  is in 
session, within  the  meaning  of the  Pocket Veto Case which Mr. Dixon comm ents 
upon on page 6 of his test imony? Is the subsequent en try  of th at  return  on the  
jou rna l of t ha t House (e.g. on a Monday following a Saturday return ), after the  
expi ration of the  con stitutio nal  period for the  Pre sident ’s return  of the  bill and  
his objections to th at  House, constitutionally valid?

6. On page 7 of Mr. Dixon’s testim ony, he refers to the  s tat em ent of the  Court  
in the Pocket Veto Case th at  the  powers and  responsibili ties conferred  upon the 
President  by artic le I, section 7 “ cann ot be narrowed or cut down by Congress” . 
Does H.R. 7386 have this  effect? Does H.R . 7386 reduce the  ten day  period  the  
Preside nt has in which to consider bills passed by Congress? Is the  arguable harm 
only from the possible flooding of bills Mr. Dixon testifi ed might occur nea r the  
time of an adjournment of Congress dur ing a session? Are there other ways the 
powers and responsibilities  of the Pres iden t might be affected?

7. If H.R . 7386 were law and  the  Pres iden t were flooded with  bills he did not  
feel he could consider ade qua tely  in the  ten day  period allo tted  to him und er the  
Constitu tion , would he be able to veto those he did  n ot have t ime to consider and 
return  them to Congress regardless of whether or not  Congress was in recess?

8. What is the  difference on the  effect of a bill on w hether  it is pocket vetoed or 
vetoed  in the  o rdinary way  and  retu rned to Congress? If, because of the volume 
of bills p resented to him, the President vetoes and  re turns those he does no t feel he 
has  sufficient tim e to consider, how is the effect different from a pocke t veto?

9. On page 7 of Mr. Dixon’s testimony, he cites the  language in the  Pocket 
Veto Case th at  legislation purpor ting  to author ize a congress ional officer to 
accept the  re turn of a bill d isapproved  by the  Pres iden t “would not  comply with  
the  constitu tional ma ndate .” 279 U.S. 684. How was the bill, which the  Court in 
the Wright case held was retu rned, returned to Congress? Is it  not  the  case th at  
bills routinely are return ed to an officer o r agent of the  House and  Senate when 
the y are no t in session?

(33)
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10. How does a differing tre atmen t of adjo urnmen ts of thre e days or less in 
■article I, section  5, clause 4 of the Con stitutio n make such adjournments “m ateri­
ally different”  from those for a longer period within  the  meaning of the pocke t 
"veto provision?

11. Where does i t say in the Pocket Veto Case, as Mr. Dixon seems to suggest on 
page 10 of his test imony, th at  “in the norm al pocke t veto  situ atio n where both 
Houses of Congress have adjo urned for more tha n three days  pursu ant to a con­
current reso lution, as required by arti cle I, section 5, clause 4 of the Con stitu tion , 
Congress by its adjournment  prevents the retu rn of the bill.” Is i t not correct th at  
the Wright case, which is cited at  th at point  in Mr. Dixon’s testimon y, reserves 
judgment  on that  question and does no t imply th at  the  Pocket Veto Case covered 
th at ground.

12. What sta ndard  do you believe the cour ts would apply in ju dicia l review of 
H.R . 7386 if it becomes a law? Would the courts p resume th e legislative finding of 
'Congress as to when a return  is prevented to be valid?

13. How does the definition of the  a djo urn me nt which prevents  t he  retu rn of a 
bill in H .R.  7386 conflict, as Mr. Dixon claims it does, on page 15 of his t estim ony,  
with the int erp retation  of the  te rms  “ ad jou rnm ent” and  “recess” in the Const itu­
tion as commented upon by the  Supreme Cour t, the  Senate , and  the  Executive  
Branch?

14. What policy in the  Const itut ion  is  fur thered  by allowing the  Preside nt to 
pocket veto bills during a  session of Congress? Does the exercise of a pocket veto  
eith er re inforce the  ability of the  P resident to consider for ten days bills presented 
to him, or  assis t th e Congress in recons idering legislation in ligh t of the  Pres ident’s 
•disapproval?

15. I f dispersal is the  t est  of whether or no t a pocket veto  is approp ria te when 
Congress is in adjournm ent, what is t he  significance of a  c oncurrent resolution of 
Congress to adjourn?  Is Congress more dispersed in a four  day  adjou rnm ent  by 
•concurrent  resolu tion or a thre e day adjour nm ent  without eith er House seeking 
the  consent of th e other?

16. Is the re more unc ertain ty and delay in requ iring  return  of bills dur ing a 
session of Congress when Congress is in adjournment than  if Congress does not  
present bills to  the  Pres ident un til af ter  Congress is back  in session?

17. Wh at weigh t should Congress give to Just ice Sanford’s dic ta th at  the  
purpose of the  pock et veto clause is th at  there should  be “public, certain and 
prom pt knowledge as to the sta tus  of a bill” ? (279 U.S. at  685)? How are these 

•objectives served if Congress only presen ts a  bill to the Pres iden t when the re is no 
possibility of a pocket veto which ma y mean  holding up a bill for a month  or 
more?

18. If, arguendo, H.R . 7386 is inco nsis tent  in some way with Supreme Cou rt 
rulings on pocket veto author ity,  how is this  situatio n different from other in­
stances where the  element of a Congressional finding may  be determ inative  to the 
outcome of Constitu tional interp retation? Compare: Lassiter v. Northampton 
County Board o f Elections, 360 U.S.  45 (1959), w ith South Carolina v. Katzenbach, 
383 U.S. 285 (1966), and  Gaston County v. United States, 395 U.S. 285 (1969).

Department of J ustice , 
Washington, D.C., December 4, 1973.

Hon. Peter W. Rodino, Jr .,
'Chairman, Committee on the Ju dicia ry,
U.S. House o f Representatives,
Washington, D.C.

Dear Mr. Chairman: This is in response to your le tte r dat ed September 25, 
1973 requesting replies to some 18 ques tions concerning H.R.  7386 and  ray 
test imony on th at  bill before the  Subcommittee on Monopolies and  Commercial  
Law of th e Committee on the  Jud iciary  on September 12, 1973. Replies to those 
18 q uest ions  follow:

1. May the  House to which a bill is re turned  b y the  Preside nt receive th at  
bill t hro ugh  an agent designated by  t hat  House?

Only if Congress  has no t adjourned  within the  mean ing of the  pock et veto 
provisions . The Pocket Veto Case, 279 U .S. 655, 683 (1929); Wright v. United Slates, 
302 U.S. 583, 587 (1938). If  Congress has so adjourned, then  the  fac t th at  the 
house in which a bill originated has  au thorized an agent to receive bills if re turned 
by the  Pre sident  during th at  ad jou rnm ent will no t preven t the  Preside nt from 
lawfully exercising his constitutional pocket veto  power. The Pocket Veto Case, 
279 U.S. 655, 683-84 (1929). In  shor t, the President ’s pocket v eto power remains  
the  same whether or not  eith er House of Congress has designated  an agent to 
receive bills retu rne d by the  President.
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In; Wright v. United States, a Sena te-or igina ted bill passed by both Houses of 
Congress was presented to the  President on April 24, 1936. The Senate  subse ­
que ntly recessed from May  4, 1936 until May  7, 1936, while the  House remained 
in session. On May 5, 1936 the Pres iden t r etu rned the  bill to the  Secretary  of the  
Senate with  a message addressed to the Senate set ting  for th his objections. In 
holding , inter alia, th at  the  President  had properly  vetoed the  bill which thus 
failed to become law because the veto  was not  overr idden, the  Supreme Court 
sta ted  th at  the Pres iden t’s retu rn  of the bill to the  Secre tary of th e Senate during 
a Cons titutionally -sanctioned  three day recess (Art. I, § 5, cl. 4) violated no 
“express requ irem ent”  of the  Con stitu tion , 302 U.S. at  589. The Wright case 
indicate s th at  ei ther  House may designate  an  agent validly t o receive bills vetoed 
by th e Pres iden t during a thr ee  day recess by one House when the  other is in 
session because in those circumstances Congress has not  dispersed and  thus  has 
no t adjourned  within  the  meaning of the  pocket veto provis ions of Art. I, sec. 7 
of th e Constitu tion. The Wright case, however, nei the r concludes nor implies t ha t 
the  President ’s cons titu tional pock et veto powers are in any way narrowed 
merely  because the  House in which a  bill o riginated designates an agent to receive 
th a t bill if retu rned  by the  President.

’■2. When nei ther  House adjourns for more  tha n three days,  bu t the  ten th 
day  the  Pres iden t has to consider bills presented to him expires on a day 
Congress is not in session (e.g., ne ithe r House is in session on most Saturdays), 
how is a bill retu rne d by the Pres iden t delivered to the  House  in which it  

; originated?
I t is retu rned to an author ized age nt or officer of th at  House, the Congress n ot 

being  “ adjourned ” for Pocket Veto purposes.
3. If the  Pres iden t ret urn s a bill to Congress, bu t Congress does not  vote  

on  reconsideration of the bill for several m onths, and  then  overrides  the veto, 
is th at  bill a law?

I t is the  usual but  not  invariable rule that  a bill returned with  the  objections 
of the  Pres iden t shall be voted on at  once. Jefferson’s Man ual  and Rules of the 
House of Representatives (93d Cong., 1972) at  39. The Senate  has similar procedural  
rules concerning reconsideration  of vetoed  bills. See, Senate Procedures, S. Doc. 
No. 44 (88th Cong.) at  687-702 . The  Constitu tion  does no t expressly require 
Congress to act with  an y specific degree of expedition in over riding a  veto (other 
than  so doing before the  end of a  Congress). However, any  delay by Congress in 
reconsidering a vetoed  bill would appear  to be in viola tion of the  spirit of the 
con stitutional veto provisions as sta ted  in The Pocket Veto Case which is to  insure 
the  public , certain and pro mp t knowledge of the  s ta tus of vetoed bills. 279 U.S. 
at  684-685. The Supreme Court has sta ted  t ha t one purpose of the  constitu tional 
provis ion requi ring Congress to be in session when the  President  retu rns  a  ve toed 
bill to the  a ppropr iate  House within 10 days aft er its pre sen tment  was to ‘’enable 
Congress  to proceed immedia tely with  its reconsideration” , The Pocket Veto Case, 
supra  a t 685 (emphasis supp lied) . I have  been unab le to discover any  additional 
case law on this question.

4. Do you believe tha t all ad journm ents  of Congress are adjournments  tha t 
pre vent the retu rn of a bill? If you answer  this  ques tion ‘yes ’, can you tell 
us why the  Framers added the  words “ prevent its re tu rn ” after the  word 
adjournm ent  in artic le I, sectio n 7? I f you answer this question  ‘no’, which 
adjournments do n ot pre vent the  r eturn of a  bill?

No, adjournments  t ha t do n ot  resu lt in “ dispersals” do n ot pre ven t the  re turn 
o f a bill. For example, adjournment s for thre e days  or less by eith er or both 
Houses of Congress would not  t rigg er the pock et veto  p rovisions in Art. I, sec. 7. 

5(a). Is the  r etu rn of a  bill by the Pres iden t to a House when th at  House 
is no t in session (e.g., on a Saturday)  an actual  and  publ ic retu rn to the  
House while it is in session, within the  meaning of The Pocket Veto Case 
which Mr. Dixon comm ents upon on page 6 of his test imony?

Although The Pocket Veto Case did not  address th at  question,  it appears th at  
und er Wright v. United States, supra  a t 589-92, the  answer  is “ yes” if tha t House 
has adjourned  for three days or less.

5(b) . Is the  subsequent en try  of tha t retu rn on the  j our nal  of t ha t House 
(e.g., on a Monday following a Saturd ay return ), aft er the expira tion of the 
con stitutio nal  period for the President ’s r etu rn of the bill and  his objections 
to th at  House, con stitutio nal ly valid?

Yes. See, Wright v. United States, supra at  592-93 (Sec retary of the  Senate  
validly presented a vetoed bill t o the  Senate one day  a fte r the  Pre sident ’s 10 day 
period for consideration expired).
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6(a). On page 7 of Mr. Dixo n’s testim ony, he refers to  the  sta tem ent  of 
the  Court in The Pocket Veto Case that  the  powers and  responsib ilities con­
ferred  upon the  Pres iden t by artic le I, section 7 “ cannot  be narrowed or cu t 
down by Congress.” Does II.R.  7386 have t his  effect?

Yes. Under  Section 2 of H.R.  7386, Congress could pre ven t the  exercise of a 
pocket veto, except a t the close of a Congress, when one or both  Houses adjourned  
for several  months, by adjourning either to a date certa in or pro forma to a da te 
close to the beginning of the  next working session. H.R.  7386 would perm it a 
return ed bill to be kep t in a stat e of “suspended anima tion” for leng thy periods 
when both Houses have adjo urned other than sine die and  thereb y prev ent the 
“public, certain, and pro mp t knowledge” of the sta tus  of th at  bill which the con­
stit utional veto provisions in Art . I, sec. 7 were intended to assure . The Pocket 
Veto Case, 279 U.S. a t 684-85. Although n ot con trary to the  actu al holding in The 
Pocket Veto Case wherein one House  of Congress had adjourned  sine die, H.R . 
7386 is inconsistent with  one of the  sta ted  purposes of the  con stitutio nal  poc ket  
veto  power as set forth therein and  reite rated in Wright v. United States, 302 U.S. 
at  594-95—namely, to insure  the  public, certain and pro mp t knowledge of the 
sta tus  of all vetoed bills, both those which were vetoed  in the  ord inary way and  
those  su bjec t to the pock et veto. To the  exten t tha t H.R . 7386 unc ons titu tionally  
perm its Congress to keep a bill in suspended anim ation  for  lengthy periods d uring 
adjournments  othe r than sine die, it  unco nsti tutiona lly narrows the  Preside nt’s 
pocket  veto  auth ority.

6(b). Does H.R . 7386 reduce the ten day period the Pres iden t has  in which 
to consider bills passed by Congress?

No.
6(c). Is the argua ble harm  only from the  possible flooding of bills Mr. 

Dixon testified might occur near the  time of an adjournm ent  of Congress 
dur ing a session?

No. H.R . 7386 would subvert  two addi tiona l purposes of the  constitu tional 
veto provisions: that  there be public,  certa in, and prompt knowledge of the  st atus  
of “re tur ned” bills; and. th at  Congress  be enabled  to proceed immediate ly with  
the ir recons ideration. 279 U.S. at  684-85. That la tte r purpose enables the  Presi­
de nt ’s decision to veto  a  bill and the  Congressional decision to overr ide or not to  
be made under comparable public pressures  thereby mak ing the  ultimate legal 
sta tus of a  bill more reflect ive of the will of the people.

6(d) . Are there other ways the powers an d responsibilities of the President  
might  be affected?

It  is possible.
7.  If H.R . 7386 were law  and  the  President were flooded with  bills he did 

no t feel he could consider adequa tely  in the ten day  period  allo tted to him 
und er the Constitu tion,  would he be ab le to veto those he did no t have time  
to consider and re turn them to Congress regardless of wh ether or n ot Congress 
was in recess?

Yes. However, the President ’s inabili ty to consider bills m ight cause him to  ve to 
bil ls' tha t he would have ot herwise approved, clearly an undesirab le resu lt.

8(a) . Wha t is the  difference on the  effect of a  bill on whe ther  it is pocket 
vetoed or vetoed in the  ord ina ry way an d re turned  to  Congress?

A pocket  vetoed bill can not  be overr idden by Congress. A bill vetoed in the  
ord inary way and returned to Congress can be overridden by a two- thirds vote of 
both Houses.

8(b).  If, because of the volume of bills presented to him, the  President 
vetoes and retu rns those he does not  feel he has sufficient time to consider, 
how is the effect different from a pocket  veto?

Congress  may override the veto b y a  two-thi rds vote  of both Houses, whereas a 
pocket veto ca nnot  be over ridden.

9(a). On page 7 of Mr. Dixon’s testimony, he cites the  language in The 
Pocket Veto Case th at  legislation purpor ting  to author ize a congressional 
officer to accept the return  of a bill d isapproved  by the President “would not  
comply with the constitutio nal  mandate .” 279 U.S. 684. How was the  bill, 
which the Co urt in the Wright case held was returned , r etu rne d to  Congress? 

The  bil l was returned to the Secretary  of the Senate , bu t Congress was not  
adjourned  for pocket veto purposes. The Pocket Veto Case makes clear, however, 
that  leg islation purporting to  au thorize  a Congressional officer to accep t the  re turn  
of a bill disapproved by the  President  and the reby limit  the  Pres iden t’s consti­
tut ion al pocke t veto powers would be unconst itut iona l. 279 U.S. at  683-684. In 
oth er words, Congress has no power cons titu tionally  to narrow the Preside nt’s 
pocket veto authority  by legislative ly authoriz ing an officer to receive bills if 
return ed by  the P resident. The Wright case cast  no dou bt upon th at  conclusion.
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9(b). Is it not  the  case that  bills rout inely are return ed to an officer or 
agent of the House and  Sena te when they are not  in session?

Yes, if Congress has adjourne d for three days or less.
10. How does a differing treatm ent  of adjour nment s of three  days or less 

in artic le I, section 5, clause 4 of the  Con stitution make such adjournments 
‘’materially  different” from those for a longer period with in the meaning of 
the pocket veto provision?

The  return  of a bill during those shor t adjo urnments  would not subver t any  
of the  purposes of the  constitutio nal  veto  provisions in Art. I, sec. 7 as sta ted  in 
The Pocket Veio Case, 279 U.S . at  684-85, whereas the re tur n of bills during much  
longer adjournm ents  would run contrary to those purposes. See also Wright v. 
United States, 302 U.S. at  595-96. The Wright case also strongly  suggests that  
adjournm ent  of thre e days or less are constitu tionally  different from longer 
adjournments for purposes of the  pocket veto  provision . 302 U.S. at  589, 595-96, 
598.

11(a). Where does it  say in The Pocket Veto Case, as Mr. Dixon seems to 
suggest on page 10 »>f his testimony, that  “in the  norma l pocket veto situa ­
tion  where both  Houses of Congress have  adjourned  for more tha n three 
days pursuant  to a concurrent resolution, as required by article I, section 5, 
clause 4 of the  Constitu tion , Congress by its adjournm ent  prevents  the  
return  of the bill.”

The Pocket Veto Case does not  expressly make  th at  sta tem en t although th at  
conclusion may properly be inferred  from the purposes of the  cons titu tional veto  
provisions as set forth in th at  case. 279 U.S. a t 684-85.  The Wright case also 
strongly suggests th at  adjournm ent  of three days  or less are cons titu tionally  
diffe rent from longer adjo urnments  for purposes of the pock et veto provision . 302 
U.S. a t 589, 595-96, 598. As a ma tte r of histor ical fact , Presidents have  not 
att em pted  to pocke t veto bills when Congress has adjourned  for three  days  or 
less so th at  pocket  veto  problems only arise when either  or bo th Houses of Congress  
adjourn for more tha n three days.

11(b) Is it no t correct th at  the Wright case, which is cited at  th at  poin t 
in Mr. Dixon’s t estimony,  reserves jud gm ent  on th at  quest ion and does not  
imply th at  The Pocket Veto Case covered th at  ground?

However, Wright did no t repu diat e any  of the  purposes of the constitu tional 
veto provisions set forth in The Pocket Veto Case and  thu s suggests that  a djo urn ­
me nts  for more than three days  prevents  the return  of  a  bill.

12(a) Wha t sta nd ard do you believe the cour ts would apply in judic ial 
review of H.R . 7386 if it  becomes a  law?

Congress cann ot narrow by legislation the President ’s cons titu tional pocket 
veto powers. The Pocket Veto Case, 279 U.S. at  677-678. Courts would independ­
ent ly examine the  con stitutionali ty of H.R.  7386 withou t paying any  special 
deference to the  Congressional inte rpreta tion of the pocket veto provisions of 
the Con stitu tion some 180 years afte r the ir adop tion.  A Congressional interp re­
tat ion of the pocke t veto provisions today thus differs from the situatio n in 
Veazie Bank  v. Fenne, 8 Wall. 533 (1869) where considerable  weight was given 
to Congressional actio n tan tam ou nt  to an int erp ret ation  of a constitu tional 
provision when that  actio n was virtually contemporaneous  with the adoption of 
the constitu tional provision in question .

12(b). Would the  cou rts presume the legisla tive finding of Congress as to 
when a retu rn is p revented to be valid?

All federal laws come to  the  courts with a presumption of intended con stitu­
tional ity  and thus are interp reted so as to avoid any  con stitutio nal  ques tions  if 
possible. See, e.g., IA M  v. Street, 367 U.S. 740, 749 (1961). However, H.R . 7386 
is no t suscept ible to an int erp retation  th at  would avoid constitu tional quest ions 
and thus the courts would independ ently  determine  its con stitutio nal ity irrespec­
tive of any legislative findings in that  regard. H.R . 7386 attem pts  to change 
the balance of power between the Congress and  the  Exec utive  and can not be 
constitutionally susta ined  by surviv ing a mere “ rat ion ali ty” tes t which may  be 
app rop ria te when Congress is actin g pur suant to specifically enumerated  powers 
in Art . I, sec. 8 in the  fields of economics or social welfare. Compare, Jefferson  v. 
Hackney, 406 UJ3. 535, 546-47 (1972) (rat ionality tes t) with United States v. 
Klein, 80 U.S. 128, 147-48 (1872) (independent dete rminat ion  that  Congress 
uncons titu tionally  encroached upon the Pres iden t’s power to pardon).

13. How does the  de finition of the adjo urnment w’hich prevents the  r etu rn 
of a bill in H.R.  7386 conflict, as Mr. Dixon claims  it  does, on page 15 of 
his testimony, with  the  interpreta tion of the terms  “ adjour nm ent” and  
“ recess” in the  Const itut ion  as commented upon by the  Supreme Cou rt, 
the  Senate, and  the  Executive  Branch?
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H.R.  7386 conflicts with the  purposes of the  constitu tional veto  provisions as 
sta ted  in The Pocket Veto Case a s explained in response to Question 6(a), and the  
definition of adjournment th at  p rev ent s the  retu rn of a bill se t for th in t ha t’case, 
279 U.S. a t 683.

H.R.  7386 conflicts with  the  following definition of adjo urnment adop ted by 
the  S ena te Judi ciary Committee in 1905:

“ The  period of time when th e Senate is not sitting in  regular or extraordinary 
session as a branch of  the Congress or in  extraordinary sessiort for the di&chdrge 
of executive functions; when its members owe no duty of attendance/' Wheh 
the  Chamber is empty, when because of its absence, it can not  receive com­
munica tions from the  Pres iden t o r par ticipate as a body in making appoint­
me nts .” 39 Cong. Rec. 3823. (Emphasis added.)

The  H.R . 7386 definition of adjournm ent  w’hich prevents  the  return  of a;bi ll 
also conflicts with  the views of Sena tors Davis, Bayard , Buckalew, and'M ort on  
as expressed in debat ing a simila r bill in 1868. See, The Pocket Veto Case, 279 U.S» 
at  687 n.  11.

The  Executive  branch in 40 Op. A.G. 274 (1943) and 20 Op. A.G. 503, 50? 
(1892), has expressed a different view of wha t constitu tes an adjournmeht for  
pock et veto purposes  t han is embodied in  H.R.  7386.

14(a). What policy in the  Const itut ion  is fu rthered by allowing  the : Presi­
dent to pocket veto bills d urin g a  session of Congress?

The  poc ket  veto during a session of Congress serves the  policy of prev enting 
a bill from hanging in suspended anim ation with no public, cer tain  and prompt 
knowledge of its status. The  pocket veto within a session also  prev ents  Congress 
from overrid ing a bill several mon ths after the Pres iden t’s veto  when public 
pressure on Congress may  be different tha n the public pressure on the  Presiderit 
at  the  time of his veto. I t would app ear  th at  the will of  the people is more ac­
curate ly reflected if Congress votes t o override  a vetoed bill shor tly aft er i ts re turn 
by  the  President .

14(b). Does the exercise of a pock et veto  e ithe r re inforce the  a bili ty'o f the  
President  to consider for ten  day s bills presented to him, or assis t the Con­
gress in reconsidering legisla tion in ligh t of the  Pre sident ’s disapproval?" 

This  ques tion conta ins two par ts. The  first part, in effect, asks whether the 
Pre sident ’s exercise of a pock et veto reinforces his abi lity  to  consider for ten days 
bills presented to him. The answer to th at  quest ion is Myes.”  Without pocket 
veto  power, the  Pres iden t would be pu t under severe pressure to prepare ve to  
messages within ten days on all disapproved bills—and at  the  end of a session 
there could be many bills to scrut inize . See, The Pocket Veto Case at  677-679. 
The  second pa rt of t he question, in effect, asks whether the  Pre sident ’s exercise 
of a pocket veto  assists Congress in reconsidering legislation in light of the Pres ­
ide nt’s disapproval . The answer to  th at  question is “ no” . ’ >•' ! ‘

15(a). Tf dispersal is th e t es t of w hethe r or not  a pocke t veto is app ropriate 
when Congress is in adjournment , what is the  significance of a conburrent 
resolu tion of Congress to  a djourn? .* ,; -j

A concurrent resolution would be  a formal indica tion of a dispersal because such 
a resolution  is necessary before eith er House may adjourn for more than  three 
days. Art. I, § 5, cl. 4.

15(b). Is Congress more dispersed in a four day  adjou rnm ent  by eonbbr- 
rent. resolut ion or a  thr ee day  adjournment  w itho ut eith er House seeding the 
consent of the  other? . ' 11.

Congress may well be “ more dispersed” for pocket veto  purposes  during four 
day  ra ther  tha n three  day  adjournments in ligh t of the  dis tinc tion  drawn in 
Wright v. United States, 302 U.S. at  589, 401, between adjournments  for three days 
or less and  longer adjournmen ts und er Art. I, sec. 5, para.- 4 of the Constitu tion. 
Th at  cons titu tion al distinc tion ma y seem arb itra ry,  bu t o the r cons titu tional pro­
visions may seem similarly  arb itra ry,  e.g., requiring  a two-thi rds ra th er’than  a 
majori ty vote to override a Presidential  veto. Whenever lines are  drawn, and they  
mus t be, a case a t the line may seem arb itra ry.

16. Is there more uncerta inty and  delay in requiring  r etu rn of bills during 
a session of Congress when Congress is in adjo urnment than  if Congress does 
not  p resent bills to  th e Pres iden t unti l aft er Congress is ba ck in session?

Yes. If the  President retu rns  a  bill during a  session of Congress to some au tho r­
ized officer, wThen Congress is in adjournment , which officer may hold it in his 
hands for days, weeks, or even months unt il Congress re turn s, quest ions are likely 
to be rai sed as to  th e d ate  on which it had  been delivered  to  him or wh ether it had 
in fact  been delivered to him at  all. See, 279 U.S. at  684. Those question.^ are of 
constitutional importance because an unsigned bill becomes law if the Pres ident
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fails to retu rn it 10 da ys after presentm ent (unless Congress by thei r adjo urn me nt 
prevent its return ). No similar  quest ions would be raised if Congress wait s to  
present bills to the  Preside nt until it is back  in session af ter  an adjournment .

17(a). What weigh t should Congress give to Jus tice  Sanford’s dic ta th at  
the purpose of the  pock et veto clause is tha t there should be “ public, cer tain  
and  prompt knowledge as to the  s ta tus of a bill” (279 U.S. at  685)?

Jus tice  Sanford’s sta tem en t was no t dic ta bu t was the  ratio  decidendi of The 
Pocket Veto Case. Congress should consider th at  s tatem ent as the  best evidence of 
what the Supreme Cou rt deems to be the  purpose of the  pocke t ve to clause to d ate . 
Jus tice  Sanford’s sta tem en t was noted withou t disapproval in Wright, 302 U.S. 
at  594-595.

17(b). How are  these object ives served if Congress on ly presen ts a bill to  th e 
President when the re is no possibili ty of a  pocket veto  which may mean hold­
ing up a bill for a month  o r more?

If Congress withholds presentm ent of a bill to the  Pres iden t for a month or 
more to prev ent any  possibility  of a pocket veto, th at  delay would not  preven t 
the  public, certain and  pro mp t knowledge of th e sta tus  of tha t bill. The sta tus  of 
the  bill during any  delay before presen tme nt would be public, certain, and im­
med iately known through  proper entries in the Congressional Record. Fu rth er­
more, any  Congressional delay in presentm ent is no t caused by the  pocket veto 
clause b ut by a  Congressional choice as to how to  schedule its business.

18. If, arguendo, H.R. 7386 is inconsistent in some way with Supreme 
Court rulings on pocket veto author ity , how is this  situ atio n different from 
othe r instances where the  element of a Congressional finding may be deter­
minat ive to the  outcome of Constitu tional inte rpreta tion? Compare: Lassiter 
v. Northampton County Board of Elections, 360 U.S. 45 (1959), with  South 
Carolina v. Katzenbach, 383 U.S. 285 (1966), and  Gaston County v. United 
Stales 395 U.S. 285 (1969).

In South Carolina v. Katzenbach the predicate  of the  statute being challenged 
was a conceded problem, evidenced by past cases and oth er data, of racial depri­
vat ion  of cons titu tionally -pro tected voting rights , and  of inadequa cy of conven­
tional case-by-case correct ion. The problem was improper adm inis trat ion  in 
certain Sta tes of valid vot ing  requi rements, such as literacy. Therefore, desp ite 
the  fac t th at  the  Const itut ion  provides for sta te cont rol of voting qualif ications 
for both federal and  stat e elections, and  election adm inis trat ion, the  Congress 
concluded  th at  the  situa tion could be correc ted only by a tem porary federal 
take over of the  s ta te  election  process, and abolit ion of most voting qualifications. 
The  Supreme Cou rt said  th at  these dras tic provisions were justi fiable und er the  
Fift een th Amendment because of the  “insidious and  pervasive  evil which had 
been perpetuated in cer tain  par ts of the  country  thro ugh  unr emittin g and  inge­
nious defiance of the  Const itution.”

This case crea ted a novel “remedial power” , jus tify ing  even the suspension of 
certain par ts of our  federa l system, to pro tec t racial  vot ing rights against an 
existing unconstitu tional infringement. South Carolina v. Katzenbach thus has no 
relat ion to the present pocket  veto question, because the re is no  uncons titu tion al 
infringement for Congress to correct. The practice of all of our  Pres iden ts in 
exercising the Pocket Veto power in accord with  its constitutional definit ion is 
not,  in the  terms  of the  South Carolina opinion, an “u nre mittin g and  ingenious 
defiance of the Const itu tion.” Rather, it is the  Pocket  Veto bill, att em pting  to 
modify the constitu tional clause by sta tu te , which presents the  cons titu tional 
question. The Suprem e Court  already  has  concluded th at  Congress cannot narrow 
or limi t the  Pres iden t’s constitu tional veto  powers. The Pocket Veto Case, 279 
U.S. at  677-78.

I appreciate the  o pportun ity  you  have  afforded  fur ther  to clarify and  e labo rate 
my views on H.R . 7386.

Sincerely,
R obert G. D ixon, J r.,

Assistant  Attorney General,
Office of Legal Counsel.
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