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PATENT OFFICE BILL S

FR ID AY JU LY  20 , 1973

H ouse of R eprese n tativ es ,
Sub co mm itt ee  on C ou rt s, C iv il  L ib e r t ie s ,

and  th e Adm inist ra tion  of  J ust ic e  of  the
C om mi tt ee  on  th e  J udic ia ry ,

Washington, D.C.
The subcommittee met at 10:25 a.m., purs uant to call, in room 

2226, Rayburn House Office Building, Hon. Robert M. Kastenmeier 
(chairman) presiding.

Present: Representat ives Kastenmeier, Mezvinsky, and Railsback.
Also present: Herbe rt Fuchs, counsel; and Thomas E. Mooney, 

associate counsel.
Mr. Kastenmeier. The hearing of the Subcommittee on Courts, 

Civil Liberties, and Administration of Justice  will come to order. We 
are having this meeting this morning to receive testimony from the 
Acting Commissioner of Paten ts on four measures re lating  to work at 
the Patent  Office. The proposed legislation is, I believe, essentially 
noncontroversial.

Two of these bills were introduced by the Chair at the  request of 
the Depa rtment of Commerce, namely, H.R. 7599, a bill to amend 
the Trademark Act of 1946 and title 35 of the United  Stat es Code 
to change the name of the Patent Office to the “ Pa ten t and Trademark 
Office,” and H.R.  8981, a bill to amend the Trademark  Act to extend 
the time for filing oppositions, to eliminate the requirement for filing 
reasons of appeal in the Patent  Office, and to provide for awarding 
attorney fees.

A third  measure, H.R. 9199, a bill to amend t itle 35, United  S tates 
Code, “Pat ent s,” and for other purposes, introduced  by  our  colleague, 
the gentleman from Illinois, Mr. Railsback, would eliminate the 
necessity for private  legislation in cases where unavoidable late pay­
ment of a patent  issue fee resu lts in its unintended abandonment .

Finally, we will receive the Commerce Dep artm ent’s views on S. 71, 
a pr ivate bill for the relief of Uhel D. Polly, which passed the Senate 
on June 7, 1973, the Patent  Office sta ting tha t it had no objection.

[The bills referred to follow:]
(1)
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93d CONGRESS 
1st S E 8 8 I0 N H. R. 7599

IN  TH E HOUSE OF RE PR ES EN TA TIVE S
May 8,1973

Mr. Kastenmeier introduced the following bil l; which was referred to the Com­
mittee on the Judiciary . ,, . .

A BILL
To amend the Trademark Act  of 1946 and title .35 of the 

United States Code to change the name of the Patent 
Office to the “Paten t and Trademark O/fice”.

1 Be  it enacted by the Sen ate  and  House of Repr esen ta-

2 lives of the Uni ted States of Am erica in Congress  assembled,

3 Section  1. The Trademark Act of 1946, 60 Stat. 427,

4 as amended (15 U.S.C. sec. 1051 et seq. (1 970)) , and

5 title 35 of the United States Code, entitled “Pa tents” , are

6 amended by striking out each time they  appear “Pa ten t

7 Office” and “Commissioner of Patents ” and inserting in lieu

8 thereof  “Paten t and Trademark Office” and “Commissioner

9 of Patents and Trademarks” , respectively.

10 Sec . 2. Section 29 of the Trademark Act of 1946 is 
I
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2

1 further  amended by striking out “Reg. U.S. Pat. Off.” and

2 inserting in lieu thereof “Reg.  U.S. Pat . & Tm. Off.”

3 Sec . 3. The terms “P ate nt Office” and “Commissioner

4 of Pate nts”  in all laws of the Unit ed State s shall mean

5 “Patent and Trademark Office” and “Commissioner of

6 Patents and Trademarks” , respectively.

7 SEC. 4. This Act shall become effective upon enact-

8 ment. However , any regis trant  may continue  to give notice

9 of his registrat ion in accordance with  section 29 of the

10 Trademark Act of 1946 (60 Stat . 427),  as amended

11 Oct. 9, 1962 (76 Stat. 76 9) , as an alternative to notice  in

12 accordance with section 29 of the Trademark Ac t as amended

13 by section 2 of this Act, regardless  of whether his mark was

14 registered before or after the effective date of this Act.

J



93i> CONGRESS 
1st Session H. R. 898 1

IN  TH E HOUSE  OE RE PR ES EN TA TIVE S
J une 26,1973

Mr. Kastenmeier introduced the following bill ; which was referred to the Com­
mittee on the Judic iary

A BILL
To amend the Trademark Act to extend the time for filing op­

positions, to eliminate the requirement for filing reasons of 
appeal in the Pate nt Office, and to provide for awarding 
attorney fees.

1 Be it enacted by the Senate and House of Bepresenta-

2 tives of the United States of America in Congress assembled,

3 Section 1. Section 13 of the Trademark Act of 1946

4 (60 Stat. 42 7) , as amended, is amended by deleting the sec-

5 ond sentence and substituting therefor: “Upon written request

6 prior to the expiration of the thirty -day  period, the time for

7 filing opposition shall be extended for an additional thirty

8 days, and fu rther extensions of time for filing opposition may

9 be granted  by the Commissioner for good cause. The Com-
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missioner shall notify the applicant  of each extension of the 

time for filing opposition.”.

Sec. 2. Section 21 of the Trademark Act of 1946 (60 

Stat. 42 7) , as amended, is amended by dele ting subsections 

(2 ), (3 ),  and (4) from paragraph  (a) and substituting  

ther efor:

“ (2) Such an appeal to the Unit ed State s Court of 

Customs and Patent Appeals  shall be taken  by filing a notice 

of appea l with the Commissioner, within sixty  days after the 

date of the decision appealed from or such long er time after 

said date as the Commissioner appoints. The notice of such 

appeal shall specify the par ty or parties taking the appeal, 

shall designate the decision or part  thereof appealed from, 

and shall state th at the appeal is taken to said court.

“ (3) The court shall, before hear ing such appeal, give 

notice of the time and place of the hearing  to the Commis­

sioner and the parties thereto. The Commissioner shall trans ­

mit the court certified copies of all the necessary original 

papers and evidence in the case specified by the appellant 

and any additional papers and evidence specified by the ap­

pellee, and in an ex parte case the  Commissioner shall  furnish  

the court with a brief expla ining the grounds of the decision 

of the Patent  Office, touching all the points involved in the 

appeal.

21-001  0  - 73 - 2
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1 “ (4 ) The court shall decide such appeal  on the evidence

2 produced before the Patent Office. The court shall return to

3 the Commissioner a certificate of its proceedings and decision,

4 which shall he entered of record in the Paten t Office and

5 govern further  proceedings in the case.” .

6 Sec. 3. Section 35 of the Trademark Act of 1946 (60

7 Stat. 42 7) , as amended, is amended by adding the following

8 sentence at the end thereof: “The court in exceptional cases

9 may award reasonable atto rney fees to the prevailing par ty.” .

10 Sec. 4. This Act shall become effective upon enactment,

11 hut shall not affect any suit, proceeding, or appeal then

12 pending.
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93d CO N G RESS  
1st S ession H. R. 9199

IN  TH E HOU SE OF RE PRESENTATIV ES 

J uly  11,1973
Mr. Railsback introduced the, follow ing bil l; which was referre d to the Com­

mittee on the  Judiciary

A BILL
To amend title 35, United States Code, “Patents”, and for other 

purposes.

1 Be  it enacted by the Sena te and House  of Bepresenta-

2 tives of the Uni ted  Sta tes of America  in Congress assembled,

3 That section 3, title 35, of the United States Code is amended

4 to read as fo llows:

5 “§3 . Officers and employees

6 “ (a)  There shall be in the Patent Office a Commissioner

7 of Patents, a Deputy  Commissioner, two Assistant Commis-

8 sioners, and not more than fifteen examiners-in-chief. The

9 Deputy  Commissioner, or, in the event of a vacancy in that

10 office, the Assistant Commissioner senior in date of appoint-

11 ment shall fill the office of Commissioner during a vacancy

I
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in that office until the Commissioner is appointed and takes 

office. The Commissioner of Patents,  the Deputy Commis­

sioner, and the Assistant Commissioners shall be appointed by 

the President, by and with the advice and consent of the 

Senate. The Secretary of Commerce, upon the nomination 

of the Commissioner, in accordance with law, shall appoint 

all other officers and employees.

“ (h) The Secretary of Commerce may vest in himself

the functions of the Pate nt Office and its officers and em- 
........................>

ployees specified in this title and may from time to time 

authorize their performance by any other officer or employee.

“ (c) The Secretary of Commerce is authorized to fix 

the per annum rate of basic compensation of each examiner- 

in-chief in the Paten t Office at not in excess of the maximum 

scheduled rate provided for positions in grade 17 of the 

General Schedule of the Classification Act of 1949, as 

amended .”

Sec . 2. The first paragraph of section 7 of title 35 of 

the United  States Code is amended to read as follows:

“The examiners-in-chief shall be persons of competent 

legal knowledge and  scientific ability, who shall be appointed 

under the classified civil service. The Commissioner, the dep­

uty commissioner, the assistant commissioners, and the ex- 

aminers-in-chief shall constitute a Board of Appeals, which 

on written appeal of the applicant,  shall review adverse deci-
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sions of examiners upon applications for patents. Each appeal 

shall he heard by at least three members of the Board of 

Appeals, the members hearing such appeal to be designated 

by the Commissioner. The Board of Appeals has sole power 

to grant rehearings.”

Sec. 3. The last sentence of section 151 of title 35 of 

the United States Code is amended to read as follows: “If  

any payment required by this section is not timely made, but 

is submitted with the fee for delayed payment and the delay 

in payment is shown to have been unavoidable, it may be 

accepted by the Commissioner as though no abandonment or 

lapse had ever occurred.” .

Sec. 4. (a) The Commissioner of Patents,  may, in ac­

cordance with section 3 of this Act, accept late payment of 

issue fees, the payment of which was governed by the pro­

visions of Public Law 89-83 : Provided, That the term of 

the patent for which late payment of such an issue fee 

is accepted shall expire earlier than the time specified in 

section 154 of title 35, United States Code, by a period equal 

to the delay between the time the application became aban­

doned or a patent  lapsed for failure to pay the issue fee 

and the time the late payment is accepted after enactment 

of this Act : Fur ther  provided, That no patent, with re­

spect to which the payment of the issue fee was governed 

by the provisions of Public Law’ 89-83 and for which a
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late payment of the issue fee is accepted under the author­

ity created by section 3 of this Act, shall abridge or affect 

the right of any person or his successors in business who 

made, purchased, or used after the date the application be­

came abandoned or patent lapsed for failure to pay the 

issue fee, but prior to the grant of the patent, anything 

covered by the patent , to continue the use of or to sell to 

others to be used or sold, the specific tiling so made, pur­

chased, or used. A court before which such matter is in 

question may provide for the continued manufacture, use, 

or sale of the thing made, purchased, or used as specified 

or for the manufacture, use, or sale of which substantial 

prepara tion was made after the date the application became 

abandoned or a patent lapsed for failure to pay the issue fee 

but prior to the grant  of the patent, and it may also provide 

for the continued practice of any process covered by the 

patent, practiced, or for the practice for which substantial 

preparation was made, prior  to the grant  of the patent,  to 

the extent and under such terms as the court deems equitable 

for the protection of investments made or business com­

menced before the g rant  of a patent.

(b) This Act shall be effective upon enactment. Exam ­

iners-in-chief in office on the date of enactment shall continue 

in office under and in accordance with their then existing 

appointments.
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93d CONGRESS
1st  S essi on S. 71

IN  TH E HOUSE  OE RE PRES EN TA TIVE S 

J un e 8,1973
Re fer red  to the  Committee on the Judic iary

AN ACT
For the relief of Uhel D. Polly.

1 Be  it enacted by the Sena te and  House of Bepresenta-

2 tives of the Uni ted  States of Americ a in Congress assembled,

3 That, in the administration of the patent laws of the United

4 States, with respect to United States pa tent numbered 3,459,-

5 614 (Uhel  D. Polly, of For t Lauderdale, Florida, patentee)

6 that  the period in regard to public use or sale in this country

7 as stated in section 10 2( b) , title 35 of the United States

8 Code be enlarged to two years prior to the date of the appli-

9 cation of aforesaid patent. Nothing contained in this Act shall

10 bar any person from exercising any rights which vested prior

11 to the effective date of this Act.

Passed the Senate Jun e 7, 1973.

Att est : FRANCIS  R. VALEO,
m  Secreta ry.
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M r. K astenm eier. The  Chair  is very  pleased to welcome the 
Honorab le Rene Teg tme yer , whom I had the  pleasure  of meeting  in 
Vienna  in connection with  the  Tradem ark  Conference las t May . He 
was the n in ano the r cap aci ty bu t I am very pleased to note  th at  this 
mo rni ng  he is here as the  Acting Com missioner of Pa tent s and  we are 
mos t pleased to welcome you, Mr. Teg tmeye r. There  are a numb er 
of issues  and  we have your  sta tem ent, or perha ps you would prefer 
to  rea d from  the  sta temen t. You are quite  free to and  if you  care  to 
proceed otherwise, you  may, bu t I am sure  thi s pro bab ly con tain s 
th e essence of yo ur  views. If  you care to identi fy the  gen tlem en who 
accomp any you , for the  record, we would also app rec iate that .

TESTIM ONY OF HON. RE NE  TEGTMEYER, ACTING COMMISSIONER
OF PAT ENTS, DEP ARTMENT  OF COMMERCE; ACCOMPANIED BY
MIC HAEL K. KI RK , DIRECTOR, OFF ICE OF LEGISLA TION , AND
HE RB ER T C. WAM SLEY , OFFICE OF LEGISLA TION

Mr. T egtmey er. Tha nk  you,  Mr . Ch airma n. I will identif y the  
people who are accompanying me. On my  rig ht  is Michael Ki rk,  who 
is the Di rec tor  of the Office of Legislat ion,  and on my  lef t He rber t 
Wa msley , who is an employee in  the  same  office. We are pleased to be 
here thi s mornin g to explain to you  and the  oth er mem bers  of the 
sub comm itte e the  views of the Dep ar tm en t of Com merce on the  four 
bills you have men tioned.

I mi gh t note before sta rting  th at  we were mo st pleased to hav e you  
join the delegation for a period  of tim e in Vienna  in reg ard  to the  
Tra de m ark Regis tra tion Tr ea ty  Conference. I t  was an honor  for the  
del ega tion  to th at  Conference to have you  serve as a memb er and  
join us  there

If  I could , I would like to chan ge the  ord er slightly  in which we 
presen t ou r tes tim ony and cover H .R . 8981 first.

Mr. K astenm eie r. Yes, you certa inly may.
M r. T egt meyer . Th ank you,  Mr. Chairma n.
H .R . 8981, which was int rod uced by  the  chairman at our req uest,  

wou ld make three sep ara te and  un related  changes in the  Fed era l 
Tr ad em ar k Act.

Fi rs t, the  bill would  amend section 13 of the  Tr ad em ark Act to 
ex ten d the  time during which the  pub lic may file a n opp osi tion to the  
regi str at ion of a tradema rk in  the  Pat en t Office. P resent  law pe rm its  a 
per son  who believes th at  he would  be damaged  by the  re gi str at ion of a 
tra de m ar k to oppose the reg ist rat ion  w ith in 30 days aft er  the publi ca­
tio n of the prop osed reg ist rat ion  in the  Pat en t Office’s official weekly 
publi ca tio n, the  Official Ga zet te.  A person  opposes a reg ist ra tio n by  
filing  a pa pe r in the  Pa tent  Office within the  30-day  tim e lim it in 
which  he stat es  his grounds for oppo sing . Upon the  tim ely  filing of 
suc h a pape r, the  Pa tent  Office conducts an in ter -par tes proceeding  
know n as an opposit ion proceed ing involving  bo th  the tra dema rk  
ap pl ic an t and  the  opposing pa rty , to det erm ine  wh eth er  the  ma rk 
sho uld  be  registe red.

Experience has shown  th at  30 day s is often insu ffic ient  tim e for a 
me mber of the publ ic to pre par e and  file an opposi tion. Presen t law 
pe rm its  a pa rty to obtain  an extens ion  of the  30-d ay period upo n a
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show ing of good cause. Request s for ex tensions generally are appro ved  
by  the  Pa te nt  Office, b ut  invo lve a bur den  on the opposer to explain  
his reas ons  for needing  addit ion al time and a burden  on the  Pat en t 
Office to cons ider  h is r easons.

H.R . 8981 would  modify  the  30-day time  lim it by  allowing the  
pa rty to ob tain a 30-d ay extension of the ini tial  30-day opposi tion 
period au tom atical ly upo n req ues t. No showing of good cause  would 
hav e to be made to ob tai n this  fi rst extension. The law would con tinue 
to pe rm it fu rth er  ex tens ions  of the  time for filing to be gra nte d upon a 
show ing of good cause.

Making  ava ilab le a 30-day  au tom atic extension of the  prese nt 30- 
day period is believed preferable to merely leng thening  the  30-day  
lim it to 60 days for all cases. Changing the  period to 60 day s would 
delay  the  reg ist rat ion of all tradema rks  whether or no t any one  in­
tended to oppose them. Opposit ions  are filed in only about 7 perce nt 
of the app lica tions pub lished for oppos ition.  Since there would be 
no requ es t for an au tom ati c extension at  the  end of the  firs t 30 days  
in mos t of the  93 perce nt of the  cases which  are never opposed, these 
ma rks cou ld be r egi stered  w ith ou t fu rther delay.

We believe th at  30 days is sufficient time  for the publ ic to become 
aware  of ma rks  pub lished in the  Pa tent  Office Official Ga zette  which 
may  affec t the ir intere sts . More time  to oppose is needed  no t because 
the  pub lic fails to lea rn of the  proposed reg ist rat ion  within  30 days,  
bu t because su bs tan tia l tim e often is required aft er  lear ning of the  
prop osed registr ati on  for con sul tati ons  betw een att orneys  and their 
clients and  preparati on  of pap ers  expla ining  the grounds for opp osi ­
tion . Thus,  we believe the  app roach used by H.R . 8981 is the  be st  
way to provide add itio nal time  for prepar ing  and filing opposit ion  
pap ers  while avo idin g unnecessary delay  in the  reg ist rat ion  of mark s 
th at the  pub lic does no t int end to oppose.

The second change  th at  H .R . 8981 proposes for the  T rademark Ac t 
is to aboli sh the req uirem en t for a pa rty to file a sta temen t of his  
reas ons  of app eal  in the  Pat en t Office when appealing a Pat en t Office 
decision to the  U.S. Co ur t of Cus tom s and Pat en t Appeals . Th e 
Dep ar tm en t of Com merce regards the  req uir em ent for filing a st a te ­
men t of reason s of appea l as outmod ed. The  exist ing prov ision in 
section 21 of t he Tr ad em ark Act, which requ ires  a s ta temen t of re aso ns 
of a ppe al to be filed within  60 da ys aft er  the  d ate  of th e Pat en t Office 
decision, is tracea ble  to the  organizat ional str uc ture  of the  Pat en t 
Office under the  Pat en t Ac t of 1836. At  th at  time the Com mission er 
was opera tin g the  Pat en t Office and the  examin atio n sys tem  pr ac ti ­
cally by  h imself and any  decision to refuse the  pa tent  w as essen tia lly  
his personal decis ion. In  tak ing  an appeal to the cou rts i t was ne cessary  
to inform the  co ur t and the  Pa tent  Office of the  issues inv olv ed.  Th is 
was the  functio n of the  “reason s of appeal. ” The y were in the  nat ure  
of a pleading,  c orrespond ing  to  the  co mplain t of today.

How ever , the  whole proce eding  is differen t today.  Appea ls are 
taken from decis ions of Pa tent  Office Boards,  which always ta ke  the 
form of wr itte n opinions.  The  Tradem ark  Examine r furnis hes  an 
answ er to the  ap pe lla nt ’s brief  when the  case is before  the  Bo ard. 
The refo re, a wr itten  record  has  been bu ilt  in the  Pat en t Office before 
the app eal  is tak en to  the  C our t.

21-0 01  0 - 7 3 - 3
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When an appeal is taken to the U.S. Court of Customs and Patent  
Appeals, the appellant files his notice of appeal, gets the Patent  
Office to deliver his records to the court, files his petition, and the court 
clerk has the record printed. Thereafter, the appellant  files his printed 
brief containing his full argument as to why the Patent  Office erred. 
After  all of this, the Solicitor of the Patent  Office takes  up the case for 
consideration and the writing of the P atent Office’s brief. The Patent  
Office has no need whatsoever for receiving reasons of appeal.

The requirement to provide reasons of appeal, however, has caused 
inexperienced applicants for trademark registrations  to lose rights by 
precluding the court from considering a case on its merits if the 
applicant inadvertently  overlooks the requirement  for filing reasons 
of appeal. Judges on the Court of Customs and Patent  Appeals have 
commented on the uselessness of the requirement and the trap tha t it 
sometimes provides for unwary applicants.

The third change in the Trademark Act proposed by H.R . 8981 
is to provide authority to courts to award reasonable attorney fees to 
the prevailing p arty  in a t rademark suit in exceptional cases. Pr ior to 
1967, the courts in trademark infringement and unfair competition 
cases had held tha t attorney fees were recoverable by a successful 
plaintiff notwiths tanding the absence of express statutory authority 
in the Tradem ark Act. This doctrine was overruled, however, by the 
Supreme Court decision in FleiscKmann Distilling Corp. v. Maier 
Brewing Co., 386 U.S. 714 (1967).

The general rule in the United State s is t ha t attorney fees are not 
recoverable in ordinary actions by either a successful plaintiff or 
defendant in the absence of specific stat uto ry authority . This departure 
from the “English rule,” under which attorney fees are generally 
awarded, arose early in this count ry’s judicial development. Courts 
feared tha t awarding attorney  fees might discourage potential litigants  
from bringing suits. There was also fear that attorney fees would tend 
to become exorbitant if they could be charged against a losing party , 
and difficulties were anticipated in determining what amount was 
reasonable.

Cour ts have come to recognize, however, tha t equitable considera­
tions demand exceptions from the general rule denying a ttorney fees. 
In appropriate  circumstances, a successful p arty  should be entitled to 
full compensation for the injuries sustained and expenses incurred, 
since these were necessitated by the acts of the opposing party.  
Atto rney  fees may well be consequential and foreseeable, and judges 
and masters are capable of determining reasonable fees. The Federal 
pa ten t and copyright statutes  expressly provide for reasonable 
atto rney fees, as do a number of other Federal statutes.

The Commerce Depar tment  believes tha t trademark and unfair 
compet ition cases brought under  the Trademark Act of 1946 present a 
part icularly  compelling need for attorney fees. Mass demand, mass 
advertising, and the increasingly large variety of goods available make 
trademarks of crucial importance to manufacturers, distributors, and 
the consuming public. These fac ts of modern business life also make 
trademark infringement and acts of unfair competition particularly  
appealing  to unethical competitors. Deliberate and flagrant infringe­
men t of trademarks should be discouraged in view of the public interest 
in the integrity of marks as a measure of quality  of products. Effective
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enforc ement  of tra de mark rig hts  is up to tradema rk owners. In  the  
in terest  of pre venting  purch ase r confusion, tra dema rk owners should 
be encouraged to enforce their  r ight s.

I t  shou ld be noted  th at  H.R . 8981 would  lim it att orney fees to 
“excep tional case s,” and the  award  of att orne y fees would be within 
the  disc reti on of the  cou rt. We understand the  phrase “excep tional 
cases” to perm it rec overy  of at to rney  fees from infringers only  where 
the  act s of inf ringem ent  migh t be cha racteri zed  as “m alic ious,” 
“fr au du len t,” “deli be rat e” or willful .”

Th e Tr adem ark  A ct cu rre ntl y prov ides for award ing treble dam age s 
in approp ria te circ umstance s i n order to encourage the  enforcement of 
tra de ma rk  r igh ts. Th e availabilit y of t reble damages , however, ca nn ot  
be regard ed as a su bs tit ut e for the recovery of att orne y fees. In  sui ts 
brou gh t prima rily  to ob tain  an inju nct ion , at to rn ey  fees ma y be more 
im po rtan t than  treb le damages. Frequently, in a flagra nt case of 
inf ringem ent  where the  cour t acti on is insti tu ted pro mp tly , the 
measu rem ent dam ages are  nominal . Nonethe less , at torney  fees may  
be subs tan tia l. The Tr ad em ark Act  as ame nded by  H.R . 8981 would 
make clear  t hat  a co ur t h as disc retio n as to whether to awa rd at to rn ey  
fees, treb le damages , or bo th,  or nei the r.

I t shou ld be n oted  th at  the bill would also perm it prevailin g d efe nd­
an ts to recove r at to rn ey  fees in exceptional cases. This would pro vide 
pro tec tion again st unf ounded sui ts brough t by tradema rk owne rs for 
purp oses  of h ara ssm ent .

For thes e reasons, we believe  th at  i t would be in the publ ic in te re st  
to autho rize court s to award  att orne y fees in tradema rk suits  in 
exceptional cases.

I will now dir ect  my  views to H.R . 7599, which provide s for  a 
change in the  name  of the  Pat en t Office.

H.R . 7599 also was dra fted by  the  Dep ar tm en t of Commerce. Th is 
bill would  change the  nam e of the  Pa te nt  Office to the  “P at en t and  
Tr ad em ark Office” and change the t itle  of the Commissioner of P at en ts  
to the  “Comm issio ner of Pa tent s and  Tr adem ark s.”

The Dep ar tm en t of Commerce  believes this  name chan ge is nee ded  
in ord er to provide a more acc ura te descrip tion  of the dua l role  of the  
Pa te nt  Office i n adm iniste ring the  pa tent  law  and the  Tr ad em ark Act 
of 1946. The Pat en t Office, which is one of the  oldest Go ve rnme nt  
agencies, has  been  kno wn by  its  pre sen t nam e at  least since 1836. In  
its  very early years  the  Office did no t hav e any  jur isd ict ion  over 
tra dema rk matters . The firs t Fed era l Tradem ark  Act  was pas sed  in 
1870 and subsequent tra dema rk st at ut es  were  enacte d b y the  Congress  
in 1881, 1905, and  1920.

Ad mi nis tra tion of Fed era l T rademark Law was no t a v ery  signif icant 
fun ction of the  Pat en t Office, however, un til the  Trad em ark Ac t of 
1946—also called  the  Lanham  Ac t—came into  effect. This a ct  provided 
add ed incent ives for securing Federal  reg ist rat ion  for tra dema rks, and 
since 1946 Federa l T rad em ark  La w has become increasing ly im po rtan t.

The nu mber of app lica tions for tra dema rk reg ist rat ion s received in 
the Pat en t Office each yea r, while  sma ller  than the  num ber of p at en t 
app lications, has become qu ite  su bs tant ia l—a bout 34,000 tra de mark 
appli cat ion s per y ea r com pared with 102,000 paten t appli cat ion s. The 
ma jor  par t of the  Pa te nt  Office budget is still  dev oted to  pa tent s,  
since the  expense s involved in ex amining  pa tent  app lica tions, especially
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tho se involv ing  complex technologies, is grea ter tha n the  expense of 
exam ining  tra dema rk  app lications. But  the  in terest  of the  general 
pu bl ic in tra de mark pro tec tion today and  the  economic sign ificance of 
tra de m ar ks  to a com pany may  equal or exceed th at of pa ten ts.

Me mb ers  of the general pub lic f req uentl y are con fuse d as to  whethe r 
th e Tr ad em ark Act is adm iniste red  by the Pat en t Office, or by the  
Cop yr ight  Office in the  L ibrar y of Congress , or by some othe r gover n­
m en t agency. The name  “P at en t Office” conveys the impression th at  
th e agency’s in terest and exp erti se are  limited  to  pa te nt  matt ers, 
while in fact  the  Pat en t Office also ha s responsi bil ity  for the  qu ite  
di ffe ren t mat ters  th a t re la te  dire ctly  or indir ec tly  to consum er and  
business  i nteres t under the Tr ad em ark Act .

Th e name  change  would also make clea r to the more than  100 ha rd  
wo rki ng  and  ded icated employees in the Pat en t Office’s tra de mark 
opera tio n th at  their mission is i mpo rta nt , as is the  job  of ad mi nis ter ­
ing  the  pa te nt  syste m.

Th e D ep ar tm en t of C omm erce  bel ieves t hat the benefits of cha nging 
the Pate n t Office nam e c lear ly outw eigh any m ino r inconven ienc e th at  
might  resu lt from using a s omewhat  lon ger  name  to  describe the  Office.

Becau se of the sim ila rity  of the  presen t name  of the  Office and the  
proposed new nam e, exis ting  sup plie s of sta tio ne ry , signs, and othe r 
mater ia ls bea ring the nam e of the  Agency would con tinue  in use 
un til  such supplies were exh aus ted . There fore, the  expense of imple ­
men tin g H .R . 7599 would be negligible .

Tur ning  to H.R . 9199, the  Dep ar tm en t of Com merce supp or ts its  
pro vis ion s. H.R . 9199 is e ssentially  the  s ame as S. 1254 on which this 
subc om mittee  heard  tes tim ony durin g the last Cong ress,  exc ept  th at  
th e pr esen t bill omits a prov ision  con cerning the  es tab lishm en t of a 
new positi on of Assis tan t Se cre tar y of Com merce for pa tent s and 
tra de mar ks  th at was objected  to by the admi nis tra tio n.

Sectio n 1 of H .R . 9199 changes the  tit le of the presen t “F irst  As­
si st an t Com mission er of Pat en ts ” to  “D ep uty Com mis sioner  of 
Pate n ts .” We agree  with thi s change,  which pro vides a b et te r des crip­
tio n of the du tie s of the  position  in the Pat en t Office.

Th e bill in section s 1 and 2 p rov ides for the  ap po in tm en t of the  15 
Exam ine rs- in-Ch ief  in the  Pat en t Office unde r the classi fied civil 
servic e, ins tea d of the ir bein g appointed by  the  Pr es iden t and  con­
firm ed by  the Sen ate . The Dep ar tm en t of Com merce su pp or ts this 
change, bel ieving th at  the  Exam iners-in-C hie f, who perf orm  dut ies  
re qu ir ing uniqu e legal and  technica l qua lificat ions and experience, 
sho uld  be app oin ted  wi thou t the  b urdens  of the  p res en t procedures.

Sec tion 3 of H.R . 9199 would  accompli sh a des irab le change by 
broa de ning  the  au thor ity  of the  Com mission er of Pa te nt s to acc ept  a 
la te  pa ym en t of the  pa te nt  issue  fee. Un der presen t law, the  Com­
missioner has no au tho rity to excuse the  l atenes s of an issue  fee which 
is su bm it te d to the  Pat en t Office more tha n 3 mon ths  af ter the  due  
da te .

Sever al s itu ati ons have arisen where a p at en t a pp lic an t has been  more 
th an  3 mon ths  late in pay ing  his fee due to circum stance s th at  ma y 
ha ve  been beyond  his con trol . The am endm ent proposed by  section 3 
of H .R . 9199 would pe rm it acc ept anc e of a lat e pa ym en t of an issue  
fee a t an y time upon a show ing th at  the  delay in pa ym en t was un-
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avo idable . Thi s am endm ent would elim inate the  need for p riv ate bills  
of the  type  th at  h ave  been int rod uce d in rec ent Congresses to au thor ­
ize the  Com missioner to acc ept  lat e pay me nts  in pa rti cu lar cases.

Mo reover , the  passage  of such  legisla tion would relieve the  Pat en t 
Office of the  burden  of process ing a rela tively  large  numb er of let ter s 
from appli cants  inqu iring  abo ut  th e s ta tus of the ir p at en t appl ica tions. 
M an y such le tte rs  are  su bm itted  by app licant s as a prote ctive  meas ure  
again st the loss of a p at en t fo r fa ilure to submi t t he issue fee.

Sec tion  4 of H .R . 9199 conta ins  a  p rovision th at  w as recom men ded  
by the Dep ar tm en t of Com merce in the  las t Congress  concern ing 
re tro ac tiv e effect of the change regard ing  pa ym en t of issue fees.

Since some sit ua tio ns  ma y have alread y arisen  where rig hts have  
been los t because  of unavoid able circ umstan ces  result ing  in the lat e 
pa ym en t of an issue  fee, we recommend app lyin g H.R . 9199 re tro­
act ive ly,  subjec t to cer tain lim itat ion s. One prob lem th at  mus t be 
cons idered in app lying the  section rel ati ng  to issue fee paym ent r et ro ­
act ive ly is the  pos sibility of unwa rra nte d extensions of the expiration 
da tes  of paten ts.  A pat en t term expir es 17 years f rom the  date  of is sue.  
Wh ene ver  the  da te  of issuance is delayed , of course, the  da te  of ex­
pir ation  of the  p at en t term is delayed by the  same amount of t ime .

With respect to app lications w ith issue fees pa yab le after en ac tm en t 
of H.R . 9199, the  langua ge of the  bill app ears to provide  the  Co m­
miss ioner of Pat en ts  w ith  discretion  which  would pre vent undes irable  
exte nsions of pa te nt  exp irat ion  da tes . The bill auth orizes  the  Co m­
miss ioner of Pa te nt s to accept  a late paym en t of the  issue fee when 
“ the delay in pa ym en t is shown to hav e been una voidable .” Un due 
delay in req uesting  th at late pa ym en t of an issue fee be  ex cused could  
in i tse lf be considered “avo idable” delay, and the  Comm issioner cou ld 
refuse to acc ept the  lat e issue fee.

Wi th res pe ct  to app lica tions aba ndoned or pa ten ts lapsed for  
failure to pa y the  pro per fee pri or to en ac tm en t of the  bill, how ever, 
we have recom mended and the  bill provide s th at  re tro ac tiv e reli ef 
be lim ited  to avoid adv ersely  affecting the  publ ic in terest by  un du ly  
extendin g the exp irat ion  of pa te nt  term s.

Fi rst , the  bill sho uld  no t be re tro ac tiv e prior to Oct obe r 25, 1965, 
which was the  da te  when t he p res en t law conc erning issue fee p ay men ts  
became  effec tive. Pr ior  to th at  da te,  more time  was ava ilable  for 
pay ing  issue  fees. We are unaw are  of any  diff iculties  with la te  pay men t 
pri or to 1965.

Seco nd, it  is des irab le th at  the  ter m of any  pa tent  for which lat e 
pa ym en t of the  i ssue fee is accepted ret roac tiv ely  under the au th or ity  
of H .R . 9199 be sho rten ed.  The term  shou ld be sho rten ed by  an 
am ou nt  equ al to the  time  per iod  betw een the  original due  da te  of the  
issue fee and  the  da te when the  delayed paym ent is s ub mitted .

The bill imposes an addit ion al lim itat ion  on r etroac tiv ity  to pr ot ec t 
othe r pa rti es  who ma y have  learned  of the  abandonm ent of a pa te nt  
app lication for failure to pa y an issue  fee and  made an inve stmen t 
relyin g on their belief th at the  inv ent ion  was in the  public  dom ain . 
To prev en t an y burden  on a pa rty  who has  alre ady  begun pra cti cin g 
the  inventi on , the  bill util izes  language simi lar to th at  co nta ined  in 
sec tion 252 of the  presen t pa te nt  code, which pres erves certa in rig hts 
th at  ma y come int o exis tenc e prior to the  re issue  of a pa tent .
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Section 4 of H.R.  9199 contains all of the limitations on retroactivity  
that  we recommend, and is identical to the language tha t we suggested 
to the chairman of the House Judiciary  Committee in the  last Congress 
in a le tter  dated September 29, 1972. In reviewing the language tha t 
we drafted last year, however, we have discovered certain technical 
defects of a minor nature that should be corrected. Accordingly, I 
would like to insert in the record at this point for consideration by 
you r subcommittee a slightly revised version of the language on 
retro activ ity of the issue fee provision, which we recommend to 
replace section 4(a) of H.R. 9199.

Unless the chairman of the subcommittee desires, I will not read 
the text  of the inser t.

Mr. Kastenmeier. No, but  without objection, of course, tha t 
version will appear in the record.

[Revised version mentioned above follows:]
The Commissioner of Patents may, in accordance with Section 3 of this Act’ 

accept late payment of issue fees, the payment of which was governed by the 
provisions of Public Law 89-83; Provided: the term of the patent for which late 
paym ent of such an issue fee is accepted shall expire earlier than the time specified 
in Section 154 of Title 35, United States Code, by  a period equal to the delay 
between the time the application became abandoned or the patent lapsed for 
failure to pay the issue fee and the time the late payment is accepted after enact­
ment of this Act;  Further Provided: no patent with respect to which the payment 
of the issue fee was governed by the provisions of PL 89-83 and for which a  late 
paym ent of the issue fee is accepted under the authority created by Section 3 of 
this Act,  shall abridge or affect the right of any person or his successors in business 
who made, purchased or used anything covered by the patent, after the date of 
the application became abandoned or patent  lapsed for failure to pay the issue 
fee but prior to the grant or restoration of the patent, to continue the use of or to 
sell to others to be used or sold, the specific thing so made, purchased, or used. A 
court before which such matter is in question may provide for the continued 
manufacture, use or sale of the thing made, purchased or used as specified, or for 
the manufacture, use or sale of which substantial preparation was made after 
the date  the application became abandoned or patent lapsed for failure to pay the 
fee but prior to the grant or restoration of the patent, and it may also provide 
for the continued practice of any process covered by the patent, practiced, or 
for the practice  of which substantial preparation was made, after the date the 
applicat ion became abandoned or patent lapsed for failure to pay the issue fee 
but  prior to the grant or restoration of the patent, to the extent and under such 
terms as the court deems equitable for the protection of investments made or 
business commenced before the grant or restoration of the patent.

Mr. T egtmeyer. Thank you, Mr. Chairman.
The Dep artm ent of Commerce would also like to recommend 

ano ther  change in the text of section 151 of the pate nt code relating 
to issue fees t ha t we believe could be conveniently incorporated  into 
section 3 of H .R. 9199. We recommend modifying the second sentence 
of existing section 151 to authorize the Commissioner of Patents to 
shor ten the time period for payment  of issue fees from the present 3 
months to a period not less than  1 month. Presently, section 151 is 
wri tten  in absolute terms requiring the payment of issue fees within 
3 months after the P aten t Office sends a notice tha t they are due. We 
believe that  authority to shorten this period somewhat would enable 
the Pa tent  Office to effect a further reduction in the average time of 
pendency of paten t applications without imposing any undue burden 
on pa ten t applicants.

Several years  ago, the Pat ent  Office set a goal of reducing to 18 
months  the period between the time of filing of a pate nt application
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and i ts issuance as a patent. We expect to reach this goal by  fiscal y ear  
1976. Shorter pendency time for patent applications is desirable for a 
number of reasons. For instance, early  dissemination of new tech ­
nolo gy through issuance of patents permits development of imp rove ­
ments  on the patented inven tion or development of different ways of 
achieving the same results. Ea rly  issuance of patents helps pre ven t 
needless duplication  of research and development efforts. Ea rly  issu­
ance also apprises entrepreneurs of the areas in which operations 
mig ht be held to infringe the rights  of patentees. Moreover, delay in 
granting a patent  can effectively extend the term of the pat ent  long  
after it  should have  expired and entered the public domain.

We believe tha t decreasing the time for paying issue fees will not 
work  a hardship on patent  applicants. A decision whether or not to 
pay an issue fee is essentially a business decision, capable  in most 
instances of resolution and implementation in less time than 3 months. 
An  applicant will have had his appl icatio n pendin g in the Pa ten t 
Office for man y months before the issue fee is due. General ly he will 
be able to anitcipate when his patent application is l ike ly to be found 
allowable by the Paten t Office and should be prepared to make a 
decision on whether to p ay  the issue fee promptly after he receives the 
notice of allowance from the Pat ent  Office.

Section 133 of present law already authorizes the Paten t Office to 
set the time period in which applicants  are required to respond to 
Office actions during the examination of a pa tent application, prov ided 
that the period is not shortened to less than 30 days. Similar  a uth ori ty 
with respect to the time for paying issue fees is desirable.

We antic ipate  tha t the Pat ent  Office would not automatical ly 
shorten the time period to 1 month if the requested autho rity  is 
obtained. Rather,  a rule change proposal would be published and 
views obtained from patent applicants and the patent bar as to the 
shortest practicab le time period that could be set with out plac ing an 
undue burden on applicants.

Fin ally , the Departm ent  of Commerce is considering whether  it  
would be desirable to change the word “ appears” in the first sentence 
of present section 151 to “ is determ ined.”  This change has been pro­
posed in a number of bills for general revision of the patent  laws since 
about 1967. We hope to be able to send you a lette r stat ing our vie w 
on this point within the next  few days.

[Subsequen tly, the following letter was rec eiv ed:]
General  Counsel of the Department of Commerce,

Washington , D.C., Augus t 31, 1973.
Hon. Robert W. Kastenmeier ,
Chairman, Subcommittee on Courts, Civil Liberties and  the Adm inis tra tion  o f Justice,  

Committee on the Jud iciary, House of Representatives, Wash ington, D.C.  
Dear Mr. Kastenm eier : You will recall th at  in the course of t est imony  on

H.R.  9199 before you r Subcommittee last July 20, Acting Commissioner  of 
Paten ts Rene D. Teg tmeyer sta ted  th at  the  Departm ent of Commerce was con­
sidering the  des irab ility  of changing the  word “appea rs” in the first sentence of 
section  151 of the  Pa tent  Code to  “is dete rmined”, to reflect more acc ura tely  the  
sta tus  of a pa tent  appl icat ion at  the  time  a notice of allowance issues. This  is to 
advise  th at  the  Depar tment  has concluded th at  this change should be made .

We believe the  phrase “is determined ” provides a be tter desc ription than  
existing law of the pa tent  examining process conducted by th e Pa tent  Office. You 
will recall th at  this change  has been proposed in a number of recent bills for 
revision of the pa tent  laws, e.g., H.R.  5924, 90th Congress and  S. 643, 92nd 
Congress.
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I might add,  for you r information, th at  the Depar tment  is forwarding  to  the 
Congress und er sepa rate  cover a dra ft bill to impleme nt this and  other amend­
me nts  to  section 151 of th e Pa ten t Code th at  were recommended in the  Depar t­
m en t’s tes timony  on H.R . 9199. A lthough this dra ft bill h ad been prepared prior 
to  the hearing  on Jul y 20, we were unable to complete coordination within the  
Execu tive Branch u nti l recen tly.

We recognize t ha t consideration  of our dr aft  bill in the  House  of Repre sentative s 
will be unnecessary if the  revisions in H.R . 9199 th at  we have suggested are 
adopted . Nevertheless, our draft  bill is being forwarded  to  bo th houses of the 
Congress for such consideratio n as m ay be a ppropr iate  in  light  of actio n on H.R . 
9199.

Sincerely,
K arl E. Bakke,

General Counsel.
Turning  to S. 71, the private bill, the Dep artment of Commerce does 

not object to the bill assuming the circumstances re lating to the bill 
are the same as our understanding which was explained in our letter 
of April 20, 1973, to the chairman of this committee, concerning H.R.  
2214, a House bill identical to S. 71.

The Commerce Depar tment , as a general policy, does not favor 
priv ate  legislation making exceptions to the general patent laws, 
excep t in the most extraordinaiy  circumstances. We believe tha t 
freq uent exceptions to the rigid criteria prescribed by the Congresss 
in the pat ent  code for obtaining a pa tent  would encourage applicants 
to ignore these criteria and could create severe administrative problems 
for the Pa ten t Office. Moreover, dealing with such matters on a 
case-by-case basis could result in lack of uniformity in the patent law.

As explained in our lett er of April 20, 1973, i t is our understanding 
th at  the validity of Mr. Polly’s patent may be subject to question 
because of highly unusual and improper conduct by his agent, Mr. 
Ern est  Carl Edge, whose whereabouts are now unknown. In these 
circumstances, and in view of the fact tha t the bill is drafted so as to 
pro tect other par ties who may have acquired rights during the period 
of delay resulting from Mr. Edge’s improper conduct, we believe th at 
Mr. Polly ’s case may merit extraord inary relief. Accordingly, while 
adhering to our general policy of opposing exceptions to the general 
pa ten t laws, we do not  interpose any objection in this particular case.

[The le tter  referred to follows:]
Department of Commerce, 
Washington, D.C., Apr il  20, 1973.

Hon. J ames O. Eastland,
Chairman, Committee on the Jud icia ry,
U.S. Senate,  Washing ton,  D.C.

Dear Mr. C hairman: In response to your request for the  views of th e De pa rt­
me nt of Commerce concerning S. 387 in the  92d Congress, a bill “For the  relief 
of Uhe l D. Pol ly,”  we subm itted comments to you on Jun e 25, 1971, objecting  
to its  passage. Subsequently, we reexamined our position and  commented favor­
ab ly on S. 387 to the House Committee on the  Jud icia ry on October 12, 1972. 
No ting th at  a bill for the  same purpose, S. 71, has been introduced in the  93d 
Congress, we wan ted to apprise you of our changed position on the bill.

S. 71 is sub sta nti all y similar  to S. 4240 in the  91st Congress, 2d Session, and 
is ide ntical  to  S. 387 as introduced. An amended  version of S. 387 was repo rted  
ou t of the Senate  Committee  on the  Jud iciary  on Jun e 28, 1972, and passed 
by  t he  Sen ate  on Jul y 18, 1972. The amen ded bill differs from the original version 
only in an  amend ment to the  las t sentence  thereof . The ame ndm ent involves 
a sen tence preserving any interven ing righ ts which may have vested prio r to the  
effect ive da te  of this legislation.
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S. 71 would requ ire tha t, in the adm inis trat ion of the U.S. pa tent  laws, the 
grace period for public use or sale in this  country  und er 35 U.S.C. 102(b) be ex ten d­
ed for a  period of 2 years  p rior to the date of filing of March 15, 1965, for pa tent  
No. 3,459,614 of  Uhel D. Polly.

The records of the Pa ten t Office show th at  Mr. Polly appointed Ern est  Car l 
Edge of Fo rt Lauderdale, Fla., to act  as his agent in prosecut ing his pa tent  
applicat ion in the  Pa tent  Office. On November 1, 1968, Mr. Polly revoked Mr. 
Edge ’s power of a tto rney  in the app licat ion, and appointed  the  law firm of Schellin 
& Hoffman of Arling ton, Va., as his represen tative to prosecute the  appl icat ion 
before the  Pa tent  Office.

On April 3, 1969, Ern est  Carl Edge’s name was removed from the  regi ster  
of agen ts and  attorn eys  authorized to prac tice before the Pa ten t Office (35 
U.S.C. 31-33) for failure  to respond to an inqu iry as to whether he desired to 
remain enrolled on the  register.

The  Pa tent  Office records  f urther  indica te th at  rights under Mr. Polly’s pa tent  
are assigned to Consolidated  Products,  Inc.,  a Florida  corporation. Notice was 
given to the  Pa tent  Office of a sui t bro ugh t on the pa ten t on February  12, 1970, 
by Conso lidated Produ cts, Inc., aga inst  Gepco, Inc., of Fo rt Lauderdale, Fla. , 
in the U.S. Distr ict  Court for t he Southern Distric t of Florida. A consent judgm ent  
was rend ered  on Feb ruary 12, 1971, approximately  2 weeks after the original 
version  of S. 387 was intro duced, holding the paten t valid and  infringed  as 
between the  partie s.

The  official Pa tent  Office files on Pa tent  No. 3,459,614 conta in no oth er info r­
mation  pertinent to S. 71. The only additional inform ation of which this depa rt­
ment is aware , concerning Mr. Polly’s claim, is found in unsol icited papers and  
affidavits sub mitted to the  depar tment  informally by Mr. Polly’s atto rneys, 
Schellin & Hoffman.

According to an affidavit by Mr. Polly, he executed on Marc h 2, 1964, the  
complete app licat ion on which his pa tent  is based, and  was informed by Ernes t 
Carl Edge  th at  his pa ten t applicat ion had been prom ptly  mailed to the  Commis­
sioner of Patents. This affidavit also sta tes  th at  Mr. Edge provided him with a 
fictitious applica tion serial number and filing date. The paten t applicatio n was n ot 
actual ly received by the  Pa ten t Office until March 15, 1965, more tha n 1 yea r 
aft er the  date Mr. Edge informed Mr. Polly that  it  had been filed. It  is fu rth er 
alleged th at  the  oath accom panying the application was alte red to show a lat er 
signing  date,  so the  oath would no t be declared stale  by the Pa tent  Office.

According to Schellin & Hoffman, the  delay by Ern est Carl Edge in filing the

Saten t application and  Mr. Polly’s reliance on the  misinformat ion given by Mr.
Idge have resu lted in a statutory bar  under 35 U.S.C. 102(b). This bar makes 

inva lid any paten t on an inv entio n where the pa ten t appl ication is filed more than 1 
year after public  use or sale of the invent ion in the United States.

I t is fur the r alleged th at  Mr. Edge absconded with ce rtain  files during  the l at te r 
pa rt of 1968, and  he now can not  be found. The late filing date received by Mr. 
Polly’s applicatio n is said to be due to the  “breach of duties and re sponsibil ities” 
and  the  “mental  condition” of Mr. Edge.

Additionally, it  is po inted out  th at  Mr. Polly’s applicat ion has a lready ma tured 
into  a pa ten t, thereb y giving notice to the public th at  he inten ds to prote ct his 
inven tion. Fur thermore, it  should be noted  th at  S. 71 would not  ba r any  person 
from exercising inte rvening righ ts in the patent .

The Commerce Depar tment , as a  genera l policy, does no t favor privat e legisla­
tion  making except ions to the  general paten t laws, except in the  mos t extraord i­
nary circumstances . The passage  of S. 387 by the Senate  over our objections, how­
ever, caused us to review again the  facts in this case. Our subsequent review 
indicated the  circumstances in this case to be so extraordinary  as to wa rra nt an 
except ion to our  general policy and we so informed the  House Committee on the  
Judiciary.

Accordingly, the  Depar tment  of Commerce, while adher ing to our  genera l 
policy of opposing except ions to the  general pa ten t laws, recognizes tha t this  case 
involves ext raordinary circumstances.  In view of these circumstances, we have no 
objec tion to ena ctm ent  of S. 71.

We believe, however, th at  the bill would be improved by a mendm ent of i ts las t 
sentence to correspond to the version of S. 387 passed by the  Senate in the  92d 
Congress. Thus , we would recommend tha t th e la st sentence of S. 71 reading “This 
bill for the relief of Uhel D. Polly shall not b ar any person from having interv ening
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rights if this relief is granted.” be deleted and the corresponding sentence from 
S. 387 reading “Nothing contained in this Act shall bar any person from exercising 
any rights which vested prior to the effective date of this Act.” be inserted in its 
place.

We have been advised by the Office of Management and Budget that there 
would be no objection to the submission of this report from the standpoint of the 
administration’s program.

Sincerely,
W il l ia m  N. L e t so n ,

General Counsel.
Mr. Kastenmeier. Thank you, Mr. Tegtmeyer.
On the last bill jus t referred to, I take i t that you make distinctions 

among or between cases where a practi tioner may have been either 
negligent or willful with respect to his proper representation of a 
pa ten t appl icant and ether cases. But you would not necessarily favor 
relief in any case where a practitioner were negligent or willfully failed 
to represent the client properly, I take it?

Mr. T egtmeyer. Yes, Mr. Chairman. That is correct. We would 
not favor relief in all cases where an attorney may have misrepresented 
his client’s interests in one fashion or another . I t would only be where 
particularly unusual circumstances exist, such as those we felt to 
exist in the case in question here. I believe tha t the department has 
only supported two bills for private relief in patent  cases in recent 
years, and we have indicated our objection to a large number, some of 
which have involved circumstances in which the attorneys may have 
improperly mishandled their client’s business or interest in a patent  
application.

Mr. Kastenmeier. Tha t was one of the reasons I asked the ques­
tion. I  do recall another , ase. I think it was an Arkansas case if I am 
not mistaken, wherein an individual with an in terest  in a patent , was 
not represented properly by his attorney for very unusual reasons to 
be sure, and I think tha t became law and I assume i t was with the 
support, as I recall, of the Pate nt Office. Could you give us any general 
guidance as to what  sort of unusual circumstances would be necessary 
to distinguish a case from the run of the mill case where an individual  
with an inte rest in a paten t was no t properly represented?

Mr. Tegtmeyer. I do not think I can, Mr. Chairman. Our views in 
this particular bill were based on each and every one of the facts 
tha t we understood to exist in this case. I think we would have to 
limit our views to this particu lar bill. It  would be dangerous, I am 
afraid, to make any generalities in cases of this kind. The policy of the 
Dep artm ent is generally that we oppose private bills of this na ture  and 
it would be ill-advised, I  think, to express any general view of crite ria 
which might  form the basis for our favoring of thier  enactment.

Mr. Kastenmeier. I understand.
Returning  to the first bill, H.R . 8981, and the additional time for 

filing opposition, does this proposed change have anything to do with 
internatio nal practice or the interests of o ther count ry nationals in 
trademarks in this country?

Mr. T egtmeyer. No, sii, not directly. Certainly, foreign business 
interests  who have rights in this country would have a b ette r oppor­
tunity to ge t their opposition in with this facility in the bill, b ut it is 
not  intended specifically for this purpose. The additional time is 
desirable because a 30-day period has generally caused hardship to
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people in thi s country  who intend to oppose the regis tration  of a mark, 
and have been unable in some cases to  get their  opposition in within 
the 30-day period, or to get a request for an extension of time in within 
a 30-day period, at least with a st atem ent of reasons  as to why they 
need an extension.

Mr. Kastenmeier. Can you conceive of any interests th at  might 
be adversely affected by this change?

Mr. Tegtmeyer. No, sir, I cannot. I t would reflect very closely 
what  is a very liberal practice in the Pa ten t Office now of granting 
the extension of time on the basis of a minimum showing as to why 
more time is needed. This bill would be consistent w ith that  liberality 
and should not provide any in jury  or should not work  to the detriment 
of any party.

Mr. Kastenmeier. You indicate that  the attorney’s fees may be 
awarded to the prevailing pa rty  in exceptional cases. Perhaps I did 
not  follow your testimony close enough, bu t is i t the same, is th at the 
same tes t used in pa ten t and copyright matte rs?

Mr. Tegtmeyer. This has been the test  t ha t has been applied, as I 
understand it, in some of the past  trademark cases prior to the 
Fleischmann case cited earlier in my testimony, which stated tha t 
absen t a specific statu tory provision in the Trademark Act, there was 
no basis for granting  attorney fees in tradem ark suits.

Mr. Kastenmeier. This is consistent with wha t is occasioned by 
case law?

Mr. T egtmeyer. Yes, sir, that  is correct. It  is also consistent with 
the provision tha t is expressly writ ten into the pa ten t law to this 
effect and which has been interpreted along the l ines indicated in our 
testimony in the cases that  have applied it. Section  285 of title 35 
provides that  the court  in exceptional cases may award reasonable 
attorney fees to the prevailing p arty .

Mr. Railsback. Mr. Chairm an, may I  jus t pursue tha t?
Mr. Kastenmeier. I yield to the gentleman from Illinois.
Mr. Railsback. Counsel tells me, Mr. Tegtmeyer, th at  i t is incon­

sistent with the present case law which does no t perm it the award of 
attorney fees.

Mr. Tegtmeyer. This is correct. Yes, sir. I thin k that  is expressed 
in the testimony on page 5.

Mr. Kastenmeier. As I understood it, my question was probably 
not properly phrased but  the Fleishmann case you cite requires tha t 
in order for this to be effective, the sta tut e ought  to be written, is 
tha t correct?

Mr. Tegtmeyer. Th at is correct, yes, sir.
Mr. Kastenmeier. To provide for atto rney fees in exceptional 

cases.
Mr. Tegtmeyer. Th at is correct, yes, sir.
Mr. Kastenmeier. Is tha t also the case with  copyright; do you 

happen to know? Is the exceptional case stand ard  use for compensation 
of reasonable attorney fees in copyright as well b y statute?

Mr. Tegtmeyer. I do not know offhand whether that is true.
Mr. Kastenmeier. Well, the only reason I ask is-----
Mr. egtmeyer. I am not sure I  know the answer to the question.
Mr. Kastenmeier. To see whether there is going to be symmetry 

in all of these fields, patents, trademarks and copyrights w ith respect
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to sta tutory  provisions for allowance of reasonable attorney fees. 
We can inform ourselves as to tha t.

Mr. T egtmeyer. I am sorry, Mr. Chairman. If I may interrupt 
you a minute. On page 6 of our testimony, and I was just  looking 
for it, I thought we had made the statement tha t the copyright law 
contained  such a provision and we do in the testimony a t the bottom 
of the last full paragraph on tha t page. We have indicated tha t the 
Federa l pa tent  and copyright s tatutes expressly provide for reasonable 
atto rney fees and I do recall now tha t tha t is the  case.

Mr. Kastenmeier. Yes. I think what I was asking is do they 
provide for reasonable at torney fees in exceptional cases?

Mr. Tegtmeyer. Yes, sir, only in exceptional cases in both the 
pa ten t and copyright  sta tutes .

Mr. Kastenmeier. Thank you.
Going on to H.R.  7599, the change of name it would, of course, 

const itute a considerable change with respect to the simplicity with 
which your Office has been known for so many years. Will you still, 
for example, be printing matters such as this separately, setting out 
the trademark and the pate nt laws, or will there be a tendency to 
merge various publications within the office?

Mr. Tegtmeyer. I  think we will continue to pr int such publications 
separate ly, Mr. Chairman, for the reason tha t there are people who 
have an interest only in the paten t side of our operations and people 
who have an interest  only in the trademark side of our operations. 
It  would probably best serve the purposes of all of the people who 
obtain such documents tha t we print them separately.

Mr. Kastenmeier. It  does not then represent or either does not 
represent any st ructural merger that does not already exist. I t recom­
mends no struc tural change within the Office?

Mr. Tegtmeyer. Yes, tha t is correct, sir. These are separate opera­
tions and they will continue to operate as such within the Patent  
Office in the future.

Mr. Kastenmeier. Do you foresee, looking 20 years into the 
future , presuming certain revisions might take place, tha t there 
could be any merging of pa tent and copyright or pate nt and trade­
mark practices any more than presently is represented?

Mr. Tegtmeyer. No, sir. There are a number of relationships 
between patents and trademarks, bu t only in the broadest generalities 
and they are really ra ther  separate and distinct laws t ha t deal for the 
most  p art  with  rather separate and distinct objects and, accordingly, 
it  would probably not be desirable to attem pt to merge them in 
any way, other than to the exten t that  the relationship between the 
two has  already been recognized.

Mr. Kastenmeier. Let me go on and ask you abou t copyrights. 
Is there enough similarity in their protection of property rights, 
basic interests so tha t at some unspecified time in the future we 
migh t have those included under a single roof with patents and 
trademarks?

Mr. T egtmeyer. There are certain similarities between copyrights, 
and patents and trademarks, as there are between patents and trade­
marks, bu t we have no position developed as to whether or not the 
similarities are such t ha t it makes desirable housing these operations
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within  the same org anizat ional st ru ctur e or und er the  sam e 
admi nis tra tio n.

Mr. K as tenm eie r. I s it  necessary  th a t the  Com miss ioner of 
Pa tent s and  othe r top  personnel, within  the  Pa tent  Office or wha t is 
pre sentl y the Pat en t Office, be learned in bo th pa tent s and  trad e­
marks?

Mr . T egt meyer. I t  would be desirab le th at  this  be the  case but 
probably no t esse ntia l.

Mr. K as tenm eie r. I t  would  be esse ntia l th at  such  person  be 
tho rou ghly inform ed ab ou t pa tent s, though , I believe, would  it  no t?

Mr . T egt meyer . Yes, it  would.
Mr . K as tenm eie r. I would like to go on to H.R . 9199, and  I am 

in ter es ted  in  the origin  of the  bil l. Was  i t n ot  orig inally an ad minist ra­
tion bill in the prec edin g Congress?

Mr . T egt meyer . N o, sir. I  do  no t beli eve this  was a n a dm inist rat ion  
bill in the  previous Congress.

Mr. K as tenm eie r. I was info rmed th at  i t was no t an ad min ist ra­
tion bill in the  prec edin g Cong ress,  eith er. If it  were n ot,  and  because 
it  does pro vid e certa in in-house chan ges which normally  would come 
from  the  Dep ar tm en t of Com merce, itself, ra th er  than  from  an oth er  
source, I am wondering  why it  is th at  this  isn ’t a Dep ar tm en t of 
Com merce  bill  o r a P at en t Office bill , insofar as it  provides for chan ges 
in the  name , in the  tit le  of your  ass ista nts , and makes certa in othe r 
changes? I believe it  ma y hav e orig inated,  with Senator  McCle llan , 
in some  form, but why is it  th at  this does no t come from the  Pat en t 
Office or the Dep ar tm en t of Commerce ra th er  than  from  some one 
outside? I am ju st  curious.

Mr. T egtmey er. I am no t sure  I can answ er your que stio n. I 
might  note th at  the Dep ar tm en t of Com merce  did file some com ments  
in the last Congress on S. 12 54 , which was int rod uced by  Se na tor  
McCle llan , and  which migh t be considered a prede cesso r bill, at  lea st 
in pa rt , of the prese nt bill. I presume th at  Senator Mc Cle llan ’s in ­
tere st in these pa rti cu lar ities  in the  Pa tent  Office str uc ture  or opera ­
tions could  hav e been  gener ated by  the  fac t th at  this typ e of change  
ha d been  unde r discu ssion . I am sure he and  the  staff  people were  
aware  of the  str uc tu re  of the Pa tent  Office th at  would  make ap pro­
pr ia te  a pos ition called Dep uty Comm issioner. In  fa ct,  we had alr eady  
adop ted  the  tit le of Dep uty Commissioner  within  the Pa te nt  Office, 
and  we use th at  tit le to refe r to the pre sen tly  va cant  pos ition th a t is 
called  Fi rs t Assis tan t Com miss ioner in the  sta tu te .

Wi th respec t to the  Board  of A ppea ls change, it  has been  discussed 
a num ber of time s in pa st  ye ars  a nd could be the  basis for the  sub mi s­
sion of legislat ion,  eit he r on Senator Mc Cle llan ’s own initiat ive  or at  
the  re quest of othe r partie s.

The change on lat e paym en t of the issue fee is one th at  the  B ar  has  
been very mu ch inter es ted  in and  th at  the  Office, itself, was looking 
into  in connec tion  with genera l pa tent  law revision legislation. And I 
believe the  same prov ision app eared in ear lier  gene ral pat en t law  
revision  bills as well.

Mr. Kas tenm eie r. Yes. I am no t being  criti cal of the  fact  th a t it  
does no t origin ate  with you.  Actual ly, we orig inate a nu mbe r of 
things. Bu t, nonetheless, I am curious as to how it came abou t, w he ther  
it rea lly meets  w ith  your  approval?
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I am won der ing why, in cor rec ting  the  lat e paym en t of issue  fees, 
re troa ct iv ity is n eces sary? Wh y no t make it  merely prospectiv e?

M r. T egt meyer . The re were a number of cases  call ed to ou r a tt en­
tio n since  1965, in which issue fees had been paid  late, for which we 
were unab le to provide any relief ourselves. I am no t sure of the  n um ­
be r of such cases, bu t the re were a nu mber of such  ins tan ces  th at  
occurre d and where we fel t the re was some jus tifi cat ion  for  the late 
sub missio n, or an at te m pt  to make a tim ely  submission  of the  issue 
fees . Pr ob ab ly  the y could have met the test  of unavoid able delay 
w ri tten  i nto the bill here  in those cases, and  it  is for th at reason , th at  
we  favo r the  re tro ac tiv e provision in the bill.

M r. K astenm eie r. W ha t is the  prese nt sta nd ing or disp osit ion  of 
those cases? Are the y no t disposed of or reconc iled?

M r. T egt meyer . The se cases sta nd  either aba ndoned, or in those 
cases where a pa te nt  ma y have  issued because a po rtion  of the  issue  
fee was  pa id,  the p at en t wou ld s tand  lapsed if it  had been  issued with ou t 
comp let e pa ym en t of fees. And the  pa rty , the  own er of the inv ention 
wo uld  ha ve  no rig hts accord ing ly.

Mr. K astenm eir . A bill of th is sort , would renew, bring  new br ea th,  
new life, in to  th at  perso n’s rig hts in a pa te nt  even tho ugh we are 
ta lk ing ab ou t 1965 or 1966 or so, in  wh at  is presum ed to be a n a bandon­
m en t of some yea rs back?

M r. T egt meyer . Yes, sir, th at is correc t, if they  could meet the  
te st  of de mo ns tra tin g to the  C omm issio ner th at the delay in pa ym en t 
of th e issue fee was u nav oid abl e. As I  m ent ioned in the  tes tim ony, the  
te rm  of the  pa te nt  th at  would be gra nte d to the  pa rty  would  be 
redu ced by  an am ou nt  of time equal to the  de lay  in pa ym en t of the  
issue fee. According ly the  s itu ation  would r eal ly be the same for othe r 
pa rt ie s as if th at  ap pli cant  had  obtained  his pat en t a t the  time he 
would  norm ally have  paid  the  issue fee.

M r. K as tenm eie r. You ind ica ted  in some  cases th at  the re may  be 
ot he r rig ht s and  it  i s nec essary  to preserve these ce rta in  rig hts which 
m ay  come in to  exis tence , and  th ere  ma y be  inve stm en t by  others , based 
on  the fact  th at  the  pa te nt  is aband oned or is in the  pub lic dom ain. 
Do es  no t thi s pose some wh at of an  addit ion al problem for you  if 
yo u are  going to re in sta te  thes e pa tent s?

M r. T egtm eyer . Yes, sir,  it  does. We belie ve th at  the provision 
in  the bill th at  is des igned to tak e care of th at si tuat ion,  however , is 
ad eq ua te  protec tio n for the  pa rti es  inv olved.  Th e bill would provide 
th a t an y othe r par ty  w ho had beg un to use  the  s ame  i nvent ion , prob ­
ab ly  with  knowledge of the  fact th at  th e app lication  was abandoned or  
in  the belief th at the  inv entio n was in the publi c dom ain,  would be 
able to conti nue such use. The provision in the bill is m odeled af ter a 
provision  in  the  exis ting  pa te nt  law, in the  case  of reissued  pa tent s, 
where  sim ila r circ umstance s could exist.

M r. K as te nm eier . I am sure  I spe ak for eve ryb ody on thi s com­
m it te e wh en I say th at we wou ld be in tereste d in unburdening  ou r­
selves  a nd  your sel f of a tte mpt s at  p riv ate claims or claims where the re 
is an  ineq ui tab le  resu lt or som eth ing  of thi s sort,  wh eth er it  is under 
th is  bill or some  of the  oth er bills. We do no t feel th at  we ou gh t to be 
in the business  of, by and large , pro vid ing  rare  equit ab le ac ts of Co n­
gress for  red res s of these  anomal ies and  so we would pre fer  th at , ob-
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viously, the  law be changed to provide, by virtue of existing sta tutes , 
adequate  remedy.

I jus t have one other question and then I will yield to my friend from 
Illinois. I t is a technical area, with which, of course, I am not particu­
larly well versed. But, you have requested the au thority to shorten  the 
time period for payments of issue fees from the present 3 months to a 
period not less than  1 month after notice of allowance which would 
seem to be even more arbit rary or more discretionary with you than  is 
presently the s ituation.  Is this suggestion uniformly acceptable to all 
in the pate nt practice?

Mr. Tegtmeyer. Mr. Chairman, we believe tha t 30 days would 
probably be adequate  in most circumstances. But, before promul­
gating any rule under an act tha t might be enacted for this purpose, 
we would, of course, publish a proposed rule change for comment. 
And I am sure on this particu lar subject, we would have a hearing, 
and if we felt tha t as a result of the comments submitted to us 30 days 
would no t be adequate in the largest number of cases, we would set 
some period of time longer than tha t within which the issue fee would 
have to be paid. Further, the fact tha t we might set by a rule the 
shortest  possible period permit ted by the bill, does not mean tha t we 
could not allow exceptions in the rule or waive tha t rule in appropriate 
circumstances and allow the payments of the issue fee at a later date 
where the party could show sufficient justification.

Mr. Kastenmeier. Well, I certainly agree with the purpose as 
expressed by you; namely, tha t it is your intention  to reduce the 
average time of pendency of applications and if this would help in 
this respect, I think we should look upon it with great favor.

I now would like to yield to the gentleman from Illinois?
Mr. Railsback. I want to thank you for your testimony and let 

me jus t ask you in respect to H.R. 9199 has relief been sought for 
certain individuals by way of private bills for those who have been 
late in their filing?

Mr. Tegtmeyer. Yes, there have been several instances. I cannot  
name them. We could provide the information on those which we were 
asked to comment upon.

Mr. Railsback. And some of those private bills, I take it, you have 
endorsed their passage because you have recognized tha t there  was an 
inequity?

Mr. Tegtmeyer. I am not  certain we have submitted written com­
ments on any of them but  I believe we have and if I recall correctly, 
we opposed the enactment of most such private relief bills. Maybe 
my colleagues can add something.

Mr. Railsback. Have  some of them been successful, however?
Mr. Tegtmeyer. Mr. Kirk reminds me of one bill tha t re lates to a 

case, Brenner v. Ebbert, in which the P atent Office held, and was up ­
held by the court, tha t the late payments of an issue fee could no t be 
excused. Tha t case is the basis for our support for this legislation. 
The party, Ebber t, in tha t case, sought a priva te relief bill to remedy 
his situation , having been turned down by the court on any extension 
under the pate nt law as i t exists, and we opposed the passage of t ha t 
legislation because of our general opposition to any exceptions to the 
patent law, feeling tha t if there are to be exceptions they should be
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defined in the patent law, in a way in which they can be provided for 
mos t adequately and most uniformly.

Mr. Railsback. Have any of those private bills been enacted, do 
you know?

Mr. Tegtmeyer. I am not sure whether any private bills for the 
purpose of permitting late payments of an issue fee, have, in fact, 
been enacted.

Mr. Kastenmeier. Would the gentleman yield just for an inquiry?
1 do recall a case enti tled “Goode,” G-o-o-d-e, and I am wondering 
whether  any of you recall tha t case? I am sure the Congress passed 
that case. It  involved insanity and it went through this committee, 
and I think it was late payment but  I  am not positive about that.  Do 
you recall?

Mr. T egtmeyer. I remember the name, and the name is familiar 
to all of us, but  we are n ot sure what the facts and circumstances in 
tha t case were. I  think, however, that case did involve late payment of 
an issue fee and tha t a relief bill was enacted.

Mr. Railsback. But a t any ra te and in any event, you feel that this 
legislation would be good from the standpoint  at least of providing 
retro activ ity back to 1965, when the law was changed? And I also have 
had a chance to talk to some members of the paten t bar and, of course, 
they favor this legislation very much, too.

Has there been any change in the thinking of the adminis tration 
as to the  status of the Director of Patents and making him an Assistant 
Secretary?

Mr. T egtmeyer. No, sir, tha t has not  been reviewed. As you 
mentioned,  a letter was submitted by the administra tion, I believe
2 years ago, opposing that  aspect of the predecessor bill to this one, 
S. 1254.

Mr. Railsback. Thank you, Mr. Chairman.
Mr. Kastenmeier. Does Counsel have any questions?
If not, let me say, we appreciate the testimony this morning. I do 

not know whether this is the first time you have had an opportunity  
to testify  in your new status, as the Acting Commissioner, but  if it 
is, you have done very well indeed, and we want to welcome you and 
hope that  we can call on you in the future. We look forward to your 
lette r, as on page 18 of your testimony, you suggest you would send, 
and  we look forward to seeing you again on perhaps other legislation 
as well, affecting patents and trademarks.

Tha nk you.
Mr. T egtmeyer. Thank you.
[The following letters were received for the record:]

The United States Trademark Association,
Aew York, h .Y .,  Ju ly  19, 1973.

Re H.R . 7599.
Hon.  R obert  W. Kastenmeier,
Subcommittee Chairman, Patent,  Trademark and Copyright Subcommittee, House 

of Representatives, Rayburn  Office Bui ldin g, Washington, D.C.
D ear R epresentative Kastenmeier: Since its founding some 95 years ago,

The Un ited Sta tes  Trademark Association has represented  an important segment 
of American business—th e tradem ark  owner. On behalf of our members we have 
always  prom oted  and tried  to further  our trad emark  system, which is such an 
im po rta nt  pa rt  of th e philosophy of fa ir competi tion.
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The proposal conta ined in the above bill to include “tra dem ark” in the  titl e 
of the office, i.e. “P ate nt and Trad emark Office” and by extension to be used by 
the Commissioner and in th e reg istra tion legend, is in keeping with the philosophy 
expounded by the  Association. We would like to record with you on t he  occasion 
of the  Hearings to be held tomorrow, our endorsement of this measure. Since 
we just  learned of the scheduled hearings, we were unable to have a  representat ive 
present and  for th at  reason would apprecia te having  this approval made pa rt of 
the Hearing record.

We apprecia te your  considerat ion of our request, which is recorded with  you 
on behalf of the  more tha n 1,000 members that  supp ort this Association as set  
forth  in the enclosed roster.

Sincerely,
Thomas J . Carroll,

President.

The United States Trademark Association,
New York, N.Y ., July 19, 1973.

Re H.R . 8981.
Hon. Robert W. Kastenmeier,
Chairman, Patent, Trademark and Copyright Subcommittee, House of Representatives, 

Rayburn Office Building, Washington, D.C.
Dear R epresentative Kasten meier : The subject bill contains housekeeping

measures th at  would improve the  trad ema rk practice before the United States 
Paten t Office and  we would like to endorse the  bill and express our hope th at  it 
will enjoy early  enac tme nt by Congress.

We believe i t conta ins nothing of a controversial natu re and we feel sure th at  
the  trad ema rk bar would generally find the changes most acceptable.

Since we have jus t learned  of the scheduled hearings to be held on July 20th, 
time did not  p ermit a  more lengthy presentation bu t we would apprec iate having 
our approval  and  endorsement  of H.R . 8981 made part of the Hearing record.

Thank you for your  considera tion of  our position, which is recorded with  you 
on behalf of the membership of The United States Trademark Association, which 
is set forth in the  enclosed Roste r of members.

Sincerely yours,
Thomas J . Carroll,

President.
Mr. Kastenmeier. With that,  the subcommittee will stand ad­

journed.
[Whereupon, at 11:25 a.m., the hearing was adjourned subject 

to the call of the Chair.]
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