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INDIAN TRUST COUNSEL AUTHORITY

MONDAY, NOVEMBER 22, 1971

U. S. SENATE,
SUBCOMMITTEE ON INDIAN AFFAIRS,

OF THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS,
Washington, D.0 .

The subcommittee met at 10 a.m., pursuant to notice, in room 3110,
New Senate Office Building, Senator Clinton P. Anderson, presiding.
Present: Senators Anderson (presiding) , Fannin, Gravel, Allott,

Hansen.
Also present: Jerry T. Verkler, staff director; Forrest J. Gerard;

professional staff member; and Charles Cook, minority counsel.
Senator ANDERSON. The hearing will come to order.
This is the first of a 2-day open public hearing before the Subcom-

mittee on Indian Affairs to take testimony from public and private
witnesses on S. 2035, to provide for the creation of the Indian trust
counsel authority, and for other purposes.
The purpose of this proposal, as set forth in section 1, is to establish

an Indian trust counsel authority to provide independent legal coun-
sel and representation for the preservation and protection of the nat-
ural resource rights of the Indians in order to reaffirm the trust and
treaty relationships between the United States and the . American
Indians and Alaska Natives.
Such counsel and representation for Indians and Alaska Natives is

deemed necessary in light of apparent conflicts of interest between the
various departments and agencies within Government who, by law,
are charged with the responsibility of protecting the Indians' natural
resources and rights.
This measure was transmitted to Congress by the administration and

is considered one of the key proposals in the President's Indian legis-
lative package.
The format for the hearing today will include witnesses from the

Department of the Interior, the Department of Justice, and a private
attorney representing Indian Tribes. Tomorrow's hearing will be de-
voted primarily to national and regional Indian organizations and
their attorneys.
There being no objection, I shall order the executive communication

and the full text of the bill, S. 2035, to be included in the record at
this point.
(The documents referred to follow:)

(1)
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S. 2035

IN THE SENATE OF THE UNITED STATES

JUNE 9,1971

Mr. BYRD of West Virginia (for Mr. JAcKsoN) (by request) introduced the
following bill; which was read twice and referred to the Committee on
Interior and Insular 'Affairs

A BILL
To provide for the creation of the Indian Trust Counsel Author-

ity, and for other purposes.

1 Be it enacted by the Senate and House of Bepresenta-

2 tives of the United States of America in Congress assembled,

3 That in reaffirming the trust and treaty relationships be-

4 tween the United States of America and the American In-

5 dians, and between the United States and the Alaska Natives,

6 which Indians and Natives are hereinafter referred to as

7 "Indians", the purpose of this Act is to establish an Indian

8 Trust Counsel Authority to provide independent legal coun-

9 sel and representation for the preservation and protection of

10 the natural resource rights of the Indians.

II
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SEC. 2. (a) The Indian Trust Counsel Authority, herein-

2 after referred to as the Authority, is established as an inde

3 pendent agency in the Executive Branch.

4 (b) The Authority shall be governed by a Board of

5 Directors composed of three members to be appointed by the

6 President by and with the advice and consent of the Senate.

7 (c) At least two of the members of the Board of Three-

8 tors shall be Indians.

9 (d) The terms of office of members of the Board of

10 Directors shall be four years, except that of the first three

11 members appointed, one shall be appointed for a two-year

12 term, one shall be appointed for a three-year term. and one

13 shall be appointed for a four-year term. A member appointed

14 to fill a vacancy occurring prior to the expiration of the term

15 for which his predecessor was appointed shall be appointed

16 for the remainder of such term. Upon the expiration of his

17 term of office, a member shall serve until his successor has

18 been appointed and qualified. A member of the Board of

19 Directors may be removed by the President only for ineffi-

20 ciency, neglect of duty, or malfeasance in office.

21 (e) The President. shall designate one of the Directors

22 to serve as Chairman at his pleasure.

23 (f) The members of the Board of Direc:tors shall receive

24 pay at the daily equivalent of the rate provided for grade

25 GS-18 in section 5332 of title 5, United States Code, for each
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day they are engaged in the business of the Authority, and

2 shall be allowed travel expenses, including a per diem allow-

3 ance as authorized by section 5703 of title 5, United States

4 Code, in connection with their services for the Authority.

5 SEC. 3. The Board of Directors shall convene at the

6 call of the Chairman, but must convene at least once each

7 quarter, to set policy for the Authority and review its activ-

8 ities. The Board of Directors shall report to the President

9 and the Congress annually on the activities of the Authority.

10 SEC. 4. The Board of Directors shall, without regard to

11 the provisions of title 5, United States Code, governing

12 appointments in the competitive service, appoint and pre-

13 scribe the duties of a chief legal officer for the Authority,

14 who shall have the title of Indian Trust Counsel, and who

15 shall be paid at a rate equal to that provided for in level V

16 of the Executive Schedule (5 U.S.C. 5316) , and a Deputy

17 Indian Trust Counsel who shall be paid at a rate not in ex-

18 cess of that provided for grade GS-18 in section 5332 of

19 title 5, United States Code.

SEC. 5. (a) The Board of Directors shall appoint, fix

21 the pay of, and prescribe the duties of such attorneys as it

22 deems necessary after consulting with the Indian Trust

23 Counsel.

21 (b) The Board of Directors shall appoint and fix the

A
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1 compensation of such special c(atii•el and experts as it deems

2 necessary.

3 (c) Attorneys or special counsel appointed under this

4 section may, at the direction of the A uthority, appear for or

5 represent the Authority in any ease in any court, before any

6 commission, or in any administrative proceeding.

7 (d) The Board of Directors may, in the event of a

8 conflict between parties requesting the assistance of or the

9 representation of the Authority under the provisions of sec-

10 tion 8 or 9 hereof, hire special counsel or experts to assist

11 or represent one or all of the parties.

12 SEC. 6. The Board of Directors shall, subject to the

13 provisions of title 5, United States Code, appoint such em-

14 ployees as it deems necessary in exercising its powers and

15 duties.

16 SEC. 7. The Authority, in the exercise of its functions,

17 shall be free from control by any executive department.

18 SEC. 8. The Authority, with the consent of an aggrieved

19 Indian, Indian tribe, band, on- other identifiable group of

20 Indians, is authorized to render legal services in regard to

21 rights or claims of the Indians to natural resources, including,

22 but not limited to, rights to land, rights to the use of water,

23 timber, and minerals, and rights to hunt and fish, within the

24 United States trust responsibility owing to the Indians,

25 which services are now rendered by the Department of the
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Interior or by the Department of Justice, but nothing in this

Act shall absolve the Department of the Interior and the

Department of Justice of their responsibilities to the Indians,

including those which derive from the trust relationship

and any treaties between the United States and any Indian

or Indian tribe: Provided, That the Department of Justice

7 as of the effective date of this Act or as soon thereafter as

8 practicable, is relieved of its responsibility to represent In-

9 dians or Indian tribes with regard to their rights or claims

10 to natural resources, including, but not limited to, rights to

11 land, rights to the use of water, timber, minerals, and rights

12 to hunt and fish. The legal services performed pursuant to

13 this section may include, but shall not be limited to, the in-

14 vestigation and inventorying of Indians' land and water

15 rights, and the preparation and trial and appeal of cases in

16 all courts, before Federal, State, and local commissions, and

17 in all administrative proceedings.

18 SEC. 9. The Authority, with the consent of an aggrieved

19 Indian, Indian tribe, band or other identifiable group of

20 Indians, acting in the name of the United States as trustee

21 for the Indians, may initiate and prosecute to judgment in all

22 courts of the United States, suits against the United States,

23 its officers and employees, and in all courts of the United

24 States and of the States, suits against any of the States, their

25 subdivisions, departments and agencies, or against persons

•

•
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1 and corporations, public or private, all actions in law and

2 equity for the protection, preservation, utilization, conserva-

3 tion, adjudication, or administration of natural resources or

4 interests therein had or claimed by the Indians, including,

5

6

7

8

9

10

11

12

13 against the United States, its officers and employees should

14 he tried to the court without a jury.

15 SEC. 10. The powers granted to the Authority by this

16 Act shall not extend to the filing or prosecution of or inter-

17 vention in any cwtion, claim, or other proceeding against the

18 United States relating to any matter as to which a claim has

19 been filed or could have been filed under the Indian Claims

20 Commission Act of 1946, as amended, or any other special

21 statute authorizing a claims suit to be brought by Indians

22 against the United States but shall not include suits that

23 could be brought under the provisions of section 1346 (a) (2)

24 and 1491 of title 28, United States Code: Provided, how-

25 ever, that the Authority may assist any Indian tribe request-

but not limited to, rights to land, rights to the use of water,

timber, and minerals, and rights to fish and hunt. The Au-

thority is authorized to prosecute appeals in all courts of the

United States and of the Stiates, and to intervene in any Fed-

eral, State or local administrative proceeding in order to pro-

tect the rights of the Indians. The United States waives its

sovereign immunity from suit in connection with litigation

initiated by the Authority under this section. Any such suit



8

7

1 jog such assistance in its claim pending before the Indian

2 Claims Commission.

3 SEC. 11. The Authority is authorized to-

4 (1) make such rules and regulations as it deems

5 necessary to carry out its functions;

6 (2) request from any department, agency, or inde-

7 pendent instrumentality of the Government any informa-

8 tion, personnel, services, or materials it deems necessary

9 to carry out its functions under this Act; and each such

10 department. agency or instrumentality is authorized to

11 cooperate with the Authority and to comply with a

12 request to the extent permitted by law, on a reimburs-

13 able or nonreimbursable basis;

14 (3) receive and use funds or services donated by

15 others; and

16 (4) make such expenditures or grants, either di-

17 rectly or by contract, as may be necessary to carry out

18 its responsibilities under this Act.

19 SEC. 12. There are authorized to be appropriated to the

20 Authority created herein such sums as may be necessary to

21 carry out the provisions of this Act.
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UNITED STATES DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,

Washington, D.C., April 28, 1971.
Hon. SPIRO T. AGNEW,
President of the Senate,
Washington, D.C.
DEAR Mn. PRESIDENT: Enclosed is a proposal "To provide for the creation of

the Indian Trust Counsel Authority, and for other purposes."
We recommend that the proposal be referred to the appropriate committee for

its consideration and that it be enacted.
The purpose of this proposal, as provided in section 1, is to establish an Indian

Trust Counsel Authority to provide independent legal counsel and representation
for the preservation and protection of the natural resource rights of the Indians
in order to reaffirm the trust and treaty relationships between the United States
and the American Indians and Alaska Natives.

Section 2 of the proposal establishes as an independent agency in the Executive
Branch the Indian Trust Counsel Authority. The Authority will be governed
by a three-man Board of Directors who will be appointed by the President by
and with the advice and consent of the Senate. At least two of the members of
the Board must be Indians. The term of members of the Board shall be 4 years
except that the initial Board shall be appointed in a staggered manner. The
President shall designate one of the members of the Board to serve as chairman.
The members of the Board shall receive pay that is the daily equivalent to that
of a GS-18 for each day they are engaged in the business of the Authority and
shall be allowed necessary travel expenses.

Section 3 provides that the Board of Directors shall convene at the call of the
chairman but must meet at least once each quarter to set policy for the Authority
and to review its activities. This section requires the Board to report annually
to the President and the Congress on the activities of the Authority.

Section 4 authorizes the Board, without regard to the civil service laws, to
appoint and prescribe the duties of the chief legal officer for the Authority who
shall be called the Indian Trust Counsel at level V of the Executive Schedule
and a Deputy Indian Trust Counsel who shall be a grade GS-18.

Section 5 authorizes the Authority to appoint and fix the pay and prescribe
the duties of attorneys it employs. It also authorizes the Authority to appoint and
fix the compensation of needed special counsel and experts. Finally, it authorizes
the attorneys or special counsel appointed by it to appear for and represent the
Authority in any case before any court, commission or administrative proceeding
pertaining to its responsibilities. Specific authority is given the Board to settle
conflicts as to requests for assistance by the Authority by hiring experts or special
counsel to represent one or all of the parties in the matter.

Section 6 authorizes the Authority to hire such other employees as it deems
necessary.

Section 7 provides that the Authority shall be free of control by any Executive
Department.

Section 8 authorizes the Authority, with the consent of any aggrieved Indian
or Indian tribe, band, or other identifiable group of Indians, to render legal serv-
ices in regard to rights or claims of the Indians in relationship to their natural
resources. The extent of the Indians' rights in their natural resources to be pro-
tected by the Authority is set out in this section. This authority shall be exer-
cised in combination with the authority exercised by the Department of the In-
terior in all of its trust responsibilities to the Indians and in relationship to the
Department of Justice in the exercise of its responsibility to the Indians except
that the Department of Justice no longer will exercise any responsibility to the
Indians in the area of natural resources. This responsibility will be exercised
under the provisions of the proposal by the Authority. This section also provides
that the Authority may perform services pursuant to this section to include in-
vestigation and inventorying of Indians' land and water rights and the prepara-
tion, trial and appeal of cases involving the natural resources of the Indians in
all courts and before Federal, State and local commissions and administrative
bodies.

Section 9 authorizes the Authority, with the consent of any aggrieved Indian,
Indian tribe, band or other identifiable group of Indians, acting in the name of
the United States as trustee for the Indians, to initiate and prosecute to final
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judgment in all Federal courts against the United States or any of its officers oremployees, or in the Federal or State courts against any of the States, their sub-departments or employees or against any persons or corporations, pub-lic or private, all actions in law and equity for the protection of the naturalresource interests and rights of the Indians. The United States waives itssovereign immunity to suit in connection with litigation initiated by the Au-thority under this section. Suits against the United States and its officers andemployees shall be before the court without a jury.
Section 10 provides that the powers granted the Authority by this Act shallnot extend to the filing or prosecution of or intervention in any action, claim orother proceeding against the United States relating to any matter as to which aclaim has been filed or could have been filed before the Indian Claims Commis-sion or under any special statute authorizing a suit to be brought against theUnited States, and makes it clear that the prohibition does not include suits thatcould be brought under tilt provisions of sections 1346 (a ) (2) and 1491, title 28,U.S.C. The Authority can assist in cases pending before the Indian Claims Com-mission if so requested.
Section 11 enumerates the authorities of the Authority.Section 12 authorizes the appropriation of funds necessary to carry out theprovisions of the Act.
As the President stated in his message of July 8, 1970:

"The United States Government acts as a legal trustee for the land andwater rights of American Indians. These rights are often of critical eco-nomic importance to the Indian people; frequently they are also the subjectof extensive legal dispute. In many of these legal confrontations, the Federalgovernment is faced with an inherent conflict of interest. The Secretary ofthe Interior and the Attorney General must at the same time advance boththe national interest in the use of land and water rights and the privateinterests of Indians in land which the government holds as trustee."Every trustee has a legal obligation to advance the interests of bene-ficiaries of the trust without reservation and with the highest degree ofdiligence and skill. Under present conditions, it is often difficult for theDepartment of the Interior and the Department of Justice to fulfill this obli-gation. No self-respecting law firm would ever allow itself to represent twoopposing clients in one dispute; yet the Federal government has frequentlyfound itself in precisely that position. There is considerable evidence thatthe Indians are the losers when such situations arise. More than that, thecredibility of the Federal government is damaged whenever it appears thatsuch a conflict of interest exists.
"In order to correct this situation, I am calling on the Congress to estab-

lish an Indian Trust Counsel Authority to assure independent legal repre-sentation for the Indians' natural resource rights."
This proposal will carry out the policy enunciated in the President's messageby establishing the Indian Trust Counsel Authority. The Authority will be, asprovided in section 7, free from control of any Executive Department. This inde-pendence will free the trust Authority of having to take into consideration anyinterest other than that directly affecting the Indians and will allow it to inde-pendently carry out its function of protecting the natural resource rights and

interest of the Indians.
The Authority will be under the direction of a three-man Board of Directors,

two of which must be Indians. This majority control of the Board of Directors
by the Indians will assure the Indians that they will have a majority voice in the
direction of the activities of the Authority. Further, the Board is given the
authority in the proposal to hire necessary attorneys including the chief legal
officer and his deputy and such other personnel as they deem necessary to carry
out the functions given them by the proposal. The majority control will assure
the Indians that the people hired by the Authority to carry out the responsibili-
ties of the Authority will be those people that are acceptable to them. This assur-
ance should, from the inception of the Authority, make the Authority a body that
has the confidence and trust of the Indians.
The proposal provides that the Indian Trust Counsel, who is the chief legal

officer for the Authority, shall be a level V in the Executive Schedule. We feel
that this level is necessary in order for the Authority to be able to obtain the
kind of p6rson that it needs to direct the legal activities of the Authority and at
the same time given him sufficient stature to be able to deal with cabinet and
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sub-cabinet members of the Executive Department. The Board of Directors is

also authorized, in section 5 of the proposal, to hire, fix the pay and prescribe the

duties of such attorneys, including special counsel, as it deems necessary. It is

also given the authority to hire experts in connection with its work. These attor-

neys will be the working group that will carry out the responsibilities and func-

tions of the Authority. It is the Administration's intention that the Authority

will build up a cadre of well-trained and devoted attorneys whose energies will

be turned to the protection and preservation of the Indians' natural resource

rights and interests.
The authority to hire special counsel is needed in those instances when the

Authority must go outside of its own attorney staff to hire an individual who is

uniquely qualified to assist in the preparation of trial and appeal material regard-

ing a special case. This also applies to its authority to hire outside experts.
Section 8 of the proposal authorizes the Authority to, upon the request of an

aggrieved Indian or group of Indians, assist those Indians in the protection of

their natural resource rights and interests in the courts and before administrative

bodies. This authority will be used when a tribe has a justifiable claim and feels
that it needs the assistance of the Authority for prosecuting its claim. The Au-

thority is authorized to lend its assistance in the area of natural resource rights

and interests to such Indian or Indian group. The section, however, makes it
clear that the assistance rendered by the Authority in this section in protecting

the rights of the Indians in their justifiable claims to natural resources, and the
rights attached thereto, is in addition to the responsibilities that the Deparment
of the Interior has to protect the Indians, not only in their natural resource
rights, but in all rights protected by the trust relationship between the United
States and the American Indians. The section also provides that the Department
of Justice will, after the enactment of the proposal, be relieved of its responsi-
bility to the Indians in the area of natural resources but will continue to fulfill
whatever responsibility it may have with regard to Indian generally. This re-
lieving of Justice's responsibility is subject to Justice, in pursuing a litigating
position that affects the natural resource rights of the Indians, recognizing the
responsibility of the United States arising from its trust responsibilities to the
Indians.

Section 9 authorizes the Authority to initiate suits, when requested by an ag-
grieved Indian or group of Indians, acting in the name of the United States as
trustee for the Indians, to protect the rights of the Indians in their natural re-
sources from the United States or any of its departments, agencies, officers or
employees as well as against the States, their subdivisions, departments and
agencies or against any private or public person or corporation. This section
also provides for the waiver of sovereign immunity of the United States in con-
nection with litigation initiated by the Authority pursuant to this section. The
Authority will use the power granted it by this section in those cases where the
Indians' rights or claims are of such a nature that they are precluded from bring-
ing suit against the United States because of bars that the United States has as
a sovereign to suits generally. These bars will be removed by the provisions waiv-
ing United States' sovereign immunity as it relates to actions brought by the
Authority. The proposal clearly limits the waiver of sovereign immunity to the
narrow area of litigation initiated by the Authority.

Section 10 of the proposal will bar the Authority from relitigating any claims
that have been filed or should have been filed before the Indian Claims Commis-
sion. It will bar their reopening any claims settled by the Indian Claims Commis-
sion as well as any claims settled by the Court of Claims or any other competent
court of the United States pursuant to special legislation authorizing an Indian
tribe to bring suit against the United States for settlement of is claims.

Section 11 authorizes the Authority to make rules and regulations, to request
assistance from any department, agency, or independent instrumentality of the
Federal government to carry out its functions under this proposal and such
assistance may be given to the Authority on a reimbursable or non-reimbursable
basis. The Authority is authorized to receive and use funds authorized or donated
to it by others. It is also authorized to make expenditures or grants, either
directly or by contract, as may be necessary to carry out its responsibilities.

Finally, section 12 of this proposal authorizes the appropriation of funds
necessary to carry out the provisions of the proposal.

•
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The Indians of our country have for years felt that the Federal government,
because of the inherent conflict of interests that the President discussed in his
message, has not given their rights adequate legal protection. We believe that
this bill will restore the confidence of the American Indian in the ability of our
government to give their natural resource rights legal protection to which they
are entitled. This will make it clear to the American Indian that the United
States is meeting the legal obligation it has as trustee to advance the interest
of the beneficiaries of the trust without reservation and to the highest degree
of its ability and skill.
The Office of Management and Budget has advised that this legislative proposal

is in accord with the program of the President.
Sincerely yours,

ROGERS C. B. MORTON,
Secretary of the Interior.

OFFICE OF THE DEPUTY ATTORNEY GENERAL,
Washington, D.C., November 26, 1971.

Hon. HENRY M. JACKSON,
Chairman, Senate Committee on Interior and Insular Affairs, U.S. Senate,Washington, D.C.
DEAR SENATOR: This is in response to your request for the views of theDepartment of Justice on S. 2035, a bill "To provide for the creation of theIndian Trust Counsel Authority, and for other purposes." •On July 8, 1970, in his Message to the Congress concerning Indian policy, thePresident called for legislation to create an Indian Trust Counsel Authority "toassure independent legal representation for the Indians' natural resource rights."S. 2035 would carry out that recommendation by creating such an authority,independent of any Executive department, which would represent Indian tribesand their members in matters relating to their natural resources. The bill wouldrelieve the Department of Justice of its responsibility to furnish legal counselor representation to Indian tribes and their members with respect to their rightsor claims to natural resources.
The Department of Justice recommends enactment of this legislation.
The Office of Management and Budget has advised that there is no objectionto the submission of this report from the standpoint of the Administration'sprogram.

Sincerely,
RICHARD G. KLEINDIENST,

Deputy Attorney General.

Senator ANDERSON. Mr. Secretary, we are happy to see you hereagain and we are glad to have your testimony at this time.

STATEMENT OF HON. ROGERS C. B. MORTON, SECRETARY OF THE
INTERIOR, ACCOMPANIED BY ASSISTANT SECRETARY HARRISON
LOESCH AND FRANK BRACKEN

Mr. MORTON. Thank you, Mr. Chairman. I have with me AssistantSecretary Loesch. His area of responsibility in the Department isprimarily public lands and Bureau of Indian Affairs, and also Mr.Frank Bracken whose area of responsibility in the Department is thatof a legislative counsel, drafting and preparing legislation and ad-vising the Secretary on matters concerning legislation.
Mr. Chairman and members of the committee, I am pleased to ap-pear here to support enactment of S. 2035. We have anxiously awaited

action on the President's Indian message legislation and I welcome
this opportunity to express my strong support for one of the most
important items in that package. It is difficult to say which of the
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bills is most important. But there is no question in my mind that
S. 2035 stands at least on an equal footing with S. 2036, the Indian
financing bill, which would have immediate and substantial values
to the Indian on the reservation, and S. 1573, the transfer of control
bill, which would lend speed and flexibility to the implementation of
the President's goal of Indian self-determination.
Senator ANDERSON. Mr. Secretary, could I interrupt for a second.

There is a vote going on now. I think we are going to have to stop for a
vote in the next few minutes. I hope you understand that.
Senator ALLOTT. Mr. Chairman, if you wish, in order that we won't

inconvenience the Secretary, I would be very happy to carry on here
until I see those five lights. You can go over and I will recess the meet-
ing to the first call of the Chair.

Senator ANDERSON. That would be very kind.
If you don't mind, Mr. Secretary, I am going to sneak out for a

while and go and vote.
Mr. MORTON. We will miss you, sir.
Senator ALLow (presiding) . All right, go ahead, Mr. Secretary.
Mr. MORTON. I am not naive enough to assert that any of its parts,

or the entire proposed package will cure all the Indian ills and the
problems in the administration of Indian affairs which we face. But I
do believe that these bills will establish a framework within which
Indians can help themselves to protect and preserve their resources,
raise their standard of living, and commence the cure of the other ills
from which they suffer.
As you know, the U.S. Government is charged with a "trust respon-

sibility" with regard to Indians. This term is often misunderstood. It
applies to resources, not to persons. This trusteeship is tied to the pro-
tection, preservation, and development of tribal and individual Indian
resources, such as land, water, fishing and hunting rights, mineral
development, and timber. This trust responsibility is frequently com-
pared to the duties of a private trustee, such as the administrator of
an estate. But the analogy is faulty because of a unique feature in the
U.S. Indian trust responsibility: the assets of this trust must be man-
aged and administered with the consent of the beneficiary—that is, the
tribe or individual Indian. This factor complicates the decisions which
must be made and at times makes a wholly satisfactory decision almost
impossible to reach.
But as the Federal officer most directly charged with the respon-

sibility of adhering to the conditions of the Government's trust, I have
a more difficult problem. Both in appearance and in fact and both for
the Department of the Interior and the Department of Justice, there
is frequently an inherent conflict of interest between the requirements
of the trusteeship and the broader responsibility to the people of the
United States. It is frequently difficult and again sometimes impos-
sible to be a single-minded advocate of a claim or demand arising under
the trusteeship, when. that claim or demand runs counter to what ap-
pears to be the general public interest.
It is to assist in resolving this difficulty that S. 2035 is designed. This

bill established an independent entity, the Indian Trust Counsel Au-
thority. The sole objective and duty of the Trust Counsel would be the
active advocacy of the trust resource rights and interests of Indians,

73-736 0-72 2
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untrammeled by other considerations of public policy. The Counsel
would provide in this area the skilled and partisan service which a
private individual would have a right to expect from his lawyer.
You are aware of this administration's desire to accomplish a thor-

ough reorganization of the executive branch of Government. Pe-
riodically, creaking machinery in government must be repaired, over-
hauled, or replaced. I believe that the machinery which we now have
for carrying out our trusteeship responsibilities to Indians is inade-
quate. It needs a substantial addition. Since the Department of the
Interior, the Department of Justice, and indeed all other agencies of
the Federal Government will continue to be charged with responsibility
in this field, the establishment of the Trust Counsel Authority will
furnish additional machinery to serve the Indians.
While the establishment of the Trust Counsel will by no means limit

the ability or the right of the tribe or the individual to retain attorneys
for any purpose, we are faced with the fact that in many instances, and
unfortunately in all the most important ones, the necessary money or
talent to make this a practical reality is simply not available. The Trust
Counsel Authority will fill this gap.
I would be even more delighted than I am to appear before you to-

day if I were testifying on behalf of the entire Indian legislative pack-
age submitted to you for consideration by this administration. I urge
you to give early consideration to the other bills which make up the
portfolio but, in the meantime and for a start, I urge your prompt and
favorable consideration on S. 2035, the Trust Counsel Authority bill.
Thank you.
Mr. Chairman, I would like to include in the record a recent state-

ment by the Attorney General at the NCIO meeting in the office of the
Vice President on October 29, 1971.
(The statement referred. to follows:)

REMARKS OF ATTORNEY GENERAL JOHN N. MITCHELL AT INDIAN ECONOMIC
DEVELOPMENT MEETING OCTOBER 29, 1971

One of the contents of the Message of July 8, 1970, that the President sent toCongress relating to Indian affairs had to do with the creation of an independentIndian Trust Counsel Authority.
As I am sure many of you know, a substantial number of the assets of theIndian tribes al* lands held in trust for their benefit by the public by the United

States government. And this imposes a major responsibility upon the United
States government to see that those lands are properly administered and that
the rights of the Indians therein are fully protected.
This provided a very difficult problem for some of the government departments,

particularly that of the Department of Justice, because when litigation arose in
connection with these properties or the interests therein the Department of Jus-
tice was put in the area of conflict, having to represent the interests of the Indi-
ans on one side, and of course of the public and the United States government on
the other side.
That, as the President said in his Message, is an untenable position that no

good law firm would ever find itself in. Accordingly, the Department of the Inter-
ior sent to the last Congress, and Secretary Morton again to this Congress has
submitted legislation for the purpose of creating the Indian Trust Counsel Au-
thority which would provide independent legal ability entirely representative of
the Indian interest.
This should have been done years ago and we are most hopeful that the Con-

gress will act on it speedily at this session.
The substantive changes, of course, will in addition to providing counsel in the

matter, also bestow upon the Indian interest the right to sue the United States
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where their conflicting interests appear, and the legislation of course contains

the necessary waiver a government immunity so that this naay be carried out to
the fullest extent and for the fullest advantage of the protection a the Indian
rights.

TVe in the Justice Department fully support this legislation. We believe that

our current position is untenable and regardless of the practice of bureaucracies

in the past maintain each and every vestige of power representation that

they can, we in this particular case are glad to give it up.
We believe it is an important step forward and we would certainly hope that

all of you here lend what effort you can in order to induce the Congress to pass

this legislation and put it into effect so that the interests of the Indian tribes
anI the Indian people as such may be more fully protected henceforth.

I appreciate the opportunity to testify, I will be glad to answer any
questions.
Senator ALLorr. Mr. Secretary, the documents that you have will

be placed into the record in full at the conclusion of your testimony.
Could you stay a few minutes, Mr. Secretary ?
Mr. MoRTON. Sure, you bet.
Senator ALLow. Mr. Secretary, I hate to discommode you, I think

there would be a few questions but we now have a vote on the floor and
from the situation on the floor it appears that there would be a con-
stant running to vote today.
I notice that we have on the witness list Mr. Shiro Kashiwa, Assist-

ant Attorney General. We are glad to welcome him. Is he here ? Yes.
Also Mr. Paul Bloom, WhO is here, and these people will be expected
to be heard as quickly as we can hear them. Do you have any questions?

Senator FANNIN. Just a couple of questions.
Senator ALLOW. If you will excuse me, Mr. Secretary, I will go

and make the vote.
Senator FANNIN (rawiding). I note in your stat,ement you state

that the Department a Interior and Justice will continue to be charged
with responsibty in the Indian field. How do you reconcile this with
the bill ? This is rather inconsistent with the statements that were
made in that area.
Mr. MoRTON. I don't feel that the establishment of the Trust Counsel

in any Way ameliorates or diminishes the trust responsibility that
exists in either the Department of Interior or the Department of
Justice. I think what we are dealing with here is an opportunity for
the Indians to shore up their representations in matters where Indian
rights are, let us say, in conflict with the rights a others or, better
said, Indian interests are in conflict with other interests. I think
we must be careful to remember that we are not establishing here an
administration of any kind, we are establishing here a representation.
A representation for the Indian in legal matters. The creation of an
advocate's position as opposed to an administrative position.

Therefore, I feel that perhaps the Department of Interior could
I. more vigorous, perhaps, in pursuing policies and in pursuing actions
in which there might be some conflict of interest., whereas now there
is a temerity on the part of the Department sometimes because they
feel that there will be a conflict in representation of the rights of
various groups involved.
We don't do things. Perhaps we don't pursue the development of

water resources in areas where water resources are needed to the extent
that we should because there is this fear that the Indians won't be
properly represented.
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Senator FANNIN. Mr. Secretary, I don't mean to cut you short but
I have to make a race over there to get in on the vote.
I wonder if it would be possible to submit the questions to you in

writing, either that or if you would rather remain--
Mr. MORTON. Well, what is your time schedule? We are perfectly

willing to recess for half an hour.
Senator FANNIN. Well, it is rather difficult to give you that informa-

tion because the votes are on a 30-minute schedule. Thirty minutes on
each side, but they are not taking that length of time so I don't know
whether they will be voting again in 10 minutes.
Mr. MORTON. Well, if it suits you we would be most happy to take

the questions and analyze them and submit the answer in writing if
you would like.
Senator FANNIN. Thank you very much.
Could the Assistant Secretary stay for a few minutes?
Mr. MORTON. Sure.
Senator FANNIN. Thank you very much, I have about 1 minute.
Senator ANDERSON (presiding). This is one question you might con-

sider now, what is your concept of how the operation of the Solicitor's
office and your Department will operate after the formation of this
proposed authority?
Mr. MORTON. We think the Solicitor's office will operate very much

as it does now. I think obviously, there would have to be some slight
change in procedural matters as they are handled and I would think
also these slight changes would have to be made in the modus operandi
as far as things are concerned in the Department of Justice.
But basically the Trust Counsel in no way reduces our trust responsi-

bility. It simply provides a mechanism and an easier way in which
conflicts of interest can be resolved in the courts and in no way inter-
feres with the Indian's position in the Court of Claims.
So I feel that the existence of the Trust Counsel somewhat makes

the Solicitor's job an easier one.
I would like to have Secretary Loesch, who is a lawyer and who is

very familiar with this, respond to that question because I think he
probably visualizes it in more detail than I do.
Senator ANDERSON. Well, I would like to make this one further

elaboration before the Assistant Secretary responds, and that is that
there has been some concern expressed that if an agency such as this
is established, the Federal agencies now, Interior and Justice, pri-
marily, will feel relieved of any responsibility that they now have
toward protecting the Indian's interest. This is a small agency that is
going to be established, especially at the beginning, and, arrayed_
against the power of the Department of Interior and Justice, the In-
dians may feel their rights would be further prejudiced than they are
now.
Mr. LOESCH. In response, Mr. Anderson, let me say that first of all

the only true procedural change that I see is when a matter in which
the Department or Bureau was interested was to go to suit, the re-
quest for such suit would be made by the Department, the Solicitor's
office of the Trust Counsel would have the authority rather than the
Justice Department as the case is now. On an administrative level the
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bill contemplates that the Trust Counsel would, at the request of its
Indian clients, take part in the administrative matters within the
Department as well as after it left the Department.
I don't see, myself, that it is going to—certainly I am sure that the

Department now has no idea that its own responsibilities as trustee
will be in any way diminished by the act.
As a matter of fact, as you are well awarei the thrust for greater re-

sponsibility in the Department at this time is clear and I think it will
remain clear.
Mr. MORTON. I think there is one other aspect.
For the record, I think we ought to recognize certain things, we

ought to stipulate certain facts. I don't see how you can say, if you
use the yardstick that we currently use to measure the progress of a
given segment in the society, such as the economical yardstick which
is now in vogue at the poverty level, also we have the level of job
opportunities, we also have the level of education and the general
welfare of the community.
I don't think it can be said that the Indians have come out of the last

200 years in a position of equity with other segments of the society.
I think it is most important that we recognize this and I think we
might call it a failure on the part of the system. I don't think we can
point a finger at any segment of government, but it is the failure
of government across the board. It is the failure of the Congress,
failure of the Executive, the failure of perhaps the State and local
governments in their responsibility to the Indian people.
I think that this Trust Counsel is a step forward in bringing about

an equity which has not existed for a great many years and will give
the Indians a better opportunity to fight their battles, to preserve for
them their own welfare those rights and those elements which are essen-
tial in their development and essential in bringing them up to a posi-
tion equal to other segments of our society.

Senator ANDERSON. I think that is a good statement, Mr. Secretary,
and it helps clarify it.
Senator Allott has some more questions, sir, but these are the ones

he could submit if he couldn't get back—unless Secretary Loesch wants
to wait a few minutes to do it that way.
Mr. LOESCH. I am at your pleasure, Mr. Chairman.
Senator ANDERSON. Do you have any further statement to make?
Mr. LOESCH. No; I have no statement.
Senator ANDERSON. I think we had better wait for Senator Allott.
Senator GRAVEL. I just want to say good morning to the Secretary.
Mr. MORTON. Good morning.
Senator GRAVEL. I have no questions, I just wanted to say good

morning.
Mr. MORTON. One of the questions I think, Senator Gravel, you might

be interested in and one of the factors within this whole thing that we
have given a great deal of thought to, is what the position of the Trust
Counsel will be, vis-a-vis the native claim situation, assuming the bill
passes or assuming it doesn't pass. Perhaps it might be good for me
to put my thoughts on the record as far as that is concerned.

Senator GRAVEL. We would appreciate that very much.
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Mr. MORTON. We feel in the first place, outside of the Alaskan Na-
tive group, that any claims, aboriginal claims that could be thouf.ait
about really don't exist in the reservation community. Those claims
have been settled by the formation of the reservation and have been
settled by treaty. So if there is any concern that this Trust Counsel
would either diminish he claims that exist as far as the aboriginal
claims of the Alaska Natives are concerned, we just don't feel that is
so, and that those claims are separate and apart. They are best handled
by the Congress in another way, if the bill fails to pass, then the Trust
Counsel could very well defend the rights of the Alaskan Native group
as far as these aboriginal claims are concerned. But we are not looking
toward the Trust Counsel as a way of opening up an issue which we
don't feel exists in the other area.

Senator GRAVEL. Very good.
Senator ANDERSON. Mr. Fannin.
Senator FANNIN. Thank you, Mr. Chairman.
As you see it, under section 8, who makes the decision that the time

has been reached for the Trust Counsel's responsibility to begin and
the Justice Department's responsibility to end?
Mr. LOESCH. I didn't get the question.
Senator FANNIN. As you see it, who makes the decision under sec-

tion 8 that the time has been reached when the Trust Counsel's respon-
sibility begins and the justice Department's responsibility ends?
Mr. LOESCH. Senator, if I may reply to that, I think it is quite clear

from the bill that the responsibility for actual litigation will be with
the Trust Counsel authority, after the bill passes.

Section 8 is designed for the purpose of relieving the Justice De-
partment from actual litigation on trust matters. As the Secretary
said, we don't feel that relieves the Justice Department from responsi-
bility other than actual litigation in connection with the trust.
Now, does that answer your question?
Senator FANNIN. Well, on page 5 of the bill, on line 6, it says:
"The Department of Justice as of the effective date of this act or as soon there-

after as practicable is relieved of its responsibility to represent Indian Tribes
with regard to their rights."

Mr. LOESCIL Yes; that is what I am saying. I think it is the respon-
sibility, after the passage of this bill, of the trust counsel authority
to represent Indians or tribes with regard to their claims in connec-
tion with natural resources and not the responsibility of the Justice
Department.
But all I am getting at is, in my view, this is a change in Justice's

responsibility in lawsuits, period.
Senator FANNIN. Well, there is concurrent responsibility in part

of the bill, is there not?
Mr. LOESCH. Yes.
Senator FANNIN. Another question, this bill has an open ended

appropriation authorization but it terminates responsibility in the
Justice Department regardless of whether the authority has sufficient
funds.
What would happen in the area of natural resources claims repre-

sentations, if the funds appropriated should not be sufficient?
Mr. LOESCH. Well, Senator, of course, it is just like everything else

in the Government, there is never enough money to do everything that
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ordered to fit the budget. But I have no notion but what the appropri-
ation process would be responsible in this regard.
Senator FANNIN. Well, the question arises because if many lawsuits

are filed claiming the Indians are entitled to existing water, land, or
minerals in the country, the public pressure might demand a cutback
of the funds for the Authority.
Mr. LOESCII. Yes.
Mr. MORTON. Mr. Fannin, I would like to add here that that is the

responsibility of the Secretary as far as the trusteeship to the Indians
is concerned, and the responsibility of the Department of Justice is
in no way in total reduced in any way. This is a device which I think
the President will have the opportunity to monitor because he will
appoint the counsel to serve at his pleasure.
I don't feel that the trust counsel is a substitute for the responsi-

bility of the Secretary of the Interior to carry out the Indian trustee-
ship. I think -it is a mechanism by which that trusteeship can be
enhanced. I think if you got into that situation you would have to
do something about it and I think the Secretary would be in a position
to do something about it.
Senator FANNIN. There seems to be some question on this. On line

1, page 5, the bill states: nothing in the act absolves Interior or Justice
of any responsibility including trust responsibility and the question
is, how can Justice properly perform its trust responsibility when the
subsequent provisions of the bill relieve it of representation of Indian's
legal rights? Do you think it is clear in this bill?
Mr. LOESCH. For example, if I may answer, Senator Fannin, one

of the responsibilities of the Justice Department at this point in time
is to referee, if you will, differing opinions between General Counsel
for the respective departments. Between those differing opinions re-
ferring to Indian trust rights, or claims of rights, I see, as I look at it,
I think the Attorney General would still have that responsibility and
it would only be if the matter came to litigation that the Department
would then be relieved.
Senator FANNIN. Well, Mr. Secretary, one of the questions: Will the

trust counsel authority be subject to any control by the Office of Man-
agement and Budget?
Mr. LOESCH. Presumably so, Senator Fannin.
Senator FANNIN. The same as any other administrative agency.
Mr. LOESCH. Yes.
Senator ANDERSON. Do you agree with that, Mr. Secretary?
Mr. MORTON. Yes, any administrative agency appointed by the

President is subject to budgetary and management influence of the
President's own Department of Management and Budget. I do agree
with that.
Senator FANNIN. The reason I ask that, is the sentence on page 4,

which says, "the Authority in the exercise of its functions shall be
free from control by any executive department".
Mr. MORTON. I think perhaps the bill is—we might shore it up in

that regard because just the same as any other independent agency has
to reflect its responsibility to the budget and to its own administrative
housekeeping, I think what was intended here is that it is not to be
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subordinated by any other mission agencies which have an interest
that well may be in conflict with this.
Senator FANNIN. I take it you think the clarifying language should

be inserted to properly explain that the situation exists as far as this
section is concerned?
Mr. MORTON. I think the intended section 7 is, as far as the policy

decisions and wherein the trust counsel is to litigate and things like
that, that won't be subject to control of any other executive depart-
ment. The function of OMB, of course, would come into play as far as
the funding and monetary aspects. I think that would be their only
function.

Senator FANNIN. Well, I do think we need clarification on that point,
it could cause difficulty at a later date if it is not clarified.
Mr. MORTON. Yes.
Senator FANNIN. I have no further questions.
Senator ANDERSON. Mr. Gravel.
Senator GRAVEL. I have some questions.
No. 1, I want to compliment your office and whoever is re-

sponsible for initiating this. I understand it is the administration's
bill. I think the advocacy principle really offers people an opportunity
to make corrections in society that Government appears unable to do.
So, let me just underscore my compliment to the administration in that
regard.
I don't have a copy of the article that appeared in this morning's

Post, but I was in Alaska and did come across the situation at Fort
Yukon that seemed to touch on it. At Fort Yukon I was very happy
to see BIA move to a situation of contracting with local authorities. I
applauded that action publicly when it came up for hearing.
What happened at Fort Yukon, because they have one member of

the city council at Fort Yukon, they refused to contract with the only
local government, the only viable organization in that area. I thought
that was most unfortunate.
That was because a very purist attitude was adopted. Unless it is 101

percent Indian, they won't contract such authority. I thought that was
a mistake, since the population of Fort Yukon is probably 99 percent
Indian.

Since the only vehicle in that town worth sustaining at this point
was the city council, the BIA in Anchorage refused to do that con-
tractual service for Fort Yukon.
I already voiced my opinion to your representative in Anchorage on

that matter, and he felt there were some bureaucratic problems, but I
want to underscore that view right now.
I think you share the same view that I have if I recall the testimony

at that time. To hang on to the fact that only one person was not a
native, I think that would be a very specious way of avoiding what is
a good principle that is, the contracting with the natives.

Secretary MORTON. One of our problems on this whole contracting
situation is that we are operating under very old legislation as far as
authority is concerned. We have been chastised a little bit by the cor-
responding committee in the House, as you know. The General Ac-
counting Office has taken a hard look at the whole matter of con-
tracting. We feel that the passage of the control bill will clarify this and



21

I feel we need a clearer direction and a clearer authority from the Con-
gress in the form of a mandate of how to proceed.
I think we have proceeded perhaps more vigorously than the au-

thority we have from the Congress would indicate that we should. But,
nevertheless, the spirit of the Congress has been pretty much with us
on this.
We would like to see these other bills heard so that we can clarify

the very thing you are talking about, and can develop a much clearer
way to go.
Senator GRAVEL. Well, if anybody would offer something, Mr. Sec-

retary, I would be happy to put it up.
Secretary MORTON. It is right up there with you.
Senator GRAVEL. Well, I will look at it.
The other question I have, I don't recall specifically, you probably

read the Post item this morning concerning Mr. Bruce and the eleva-
tion of some of the younger braves to positions of importance. Is there
any rhubarb that we should know of in this regard?

Secretary MORTON. No. In the first place, we are trying to get a
greater sense of the motion in the Department. We are trying to get a
greater sense of motion in the bureau toward the development of a bet-
ter intrastructure for the reservation, for more beneficial programing,
and I think the Assistant Secretary and the Deputy Assistant Secre-
tary and the Commissioner are all trying to accomplish the same thing.

It just seems that in this area of Indian affairs that the personalities
become sometimes more important to a lot of people than the actual
mission and the actual program. But the President said in a press con-
ference out on the west coast, he said to me in answer to a question, he
said: "Shake the Bureau of Indian Affairs."

Well, we shook it now. It is fluttering a little bit and I think it will
level out and we will develop a better sense of motion. The people that
have been selected by the Commissioner represent his view of how he
wants to carry this out. The method by which it was done perhaps is
not out of the Harvard Business School, but I am for getting the job
done and I believe we will get settled down and you will see a greater
sense of motion.
The only thing that can hold us back now is a failure of the Congress

to act on the legislation that we need to give us the real authority to
move ahead in these areas.
Senator GRAVEL. Let me just say, I am not one to compliment the

administration at great length, but I think in this area I have felt that
some good work has been done, both in the Indian community and in
the administration of this. I am very happy. I think the leadership
that the administration has shown with respect to Indian claims cer-
tainly is what has led the Congress to a very unusual subject, and I
think you people should share in this.

Secretary MORTON. We appreciate a compliment.
Senator FANNIN. Mr. Chairman, I certainly join in commending the

Secretary. The Secretary knows I have been working with him, we
have made great progress and I am very proud of what has been hap-
pening in handling our Indian affairs. We have had difficulties as all
of you realize for some years, we have seen the light and it is very
encouraging.
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Secretary MORTON. We appreciate that, Senator, very much. I really
think and I hope that in the partisan time that we are coming into
when politics will be a part of our American life, we don't let the
Indian community, particularly the reservation community over which
we have a direct responsibility, in becoming victimized by that. I am
very proud in the bipartisan way in which the Alaska Native claims
bill was handled both in the Senate and in the House. I think it showed
a great maturity on the part of Congress to go about the way they did.
There is still quite a resolution to be achieved in that bill to come up

with a document that the President will sign and putting together the
interest of both Houses, but I believe that we are beginning to finally
really move in the direction of developing a better way of life and a
better way to go and a better leadership for the American Indian on
the reservations.
I urge this committee, many of whom are engaged in the political

activities of the day, to rise above any kind of partisanism that could
develop in their minds or on the surface to really do something for the
American Indians. Over the years he has perhaps suffered from not
either being a Democrat or a Republican. When the Democrats and
Republicans get together and nail at each other, he has suffered. I am,
just on the basis of plain old patriotism to this group of Americans, I
just feel that the day for the American Indian is here. We should be
ashamed to do anything short of being first class in our approach to
him, regardless of partisan politics. I want to thank this committee
for the way they have worked with us on the Alaskan Native claims
issue, the way they are taking this bill, and I am sure, giving it its
most careful study. Because we just can't tolerate, in our conscience
any longer, the failure of the American people and its government to
do right by the Indians. Here is an opportunity.
Senator FANNIN. Well, I wholeheartedly agreed, and I think you

are giving us such an opportunity and I am sure we will take advantage
of the chance to consider all of the legislation you have advocated and
the programs you have advocated. A great step forward.
Senator GRAVEL. Mr. Chairman, at this time may I insert in the

record the article to which I was referring?
Senator ANDERSON. Any objections? Hearing no objections, it will

be inserted into the record.
(The document referred to follows:)

[From the Washington Post, Nov. 22, 1971]

INDIAN BUREAU SHIFTS UNCERTAIN

(By William Greider )

The Department of Interior usually keeps a short leash on the Bureau of
Indian Affairs. Anything important that the BIA wants to do has to be cleared
across the street. But this time the Indians were told first—and Interior officials
heard about it afterwards.
Indian Commissioner Louis R. Bruce ordered a reshuffling of top personnel in

the BIA to strengthen the position of young Indian activists on his staff. The
Interior Department promptly described his actions as "temporary personnel
changes" still subject to review.
The commissioner's announcement of transfer and appointments was made

this week in Reno, Nev., before the National Congress of American Indians, and
the actions could resolve the bureaucratic in fighting that has divided the federal
agency for four or five months.
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Bruce, a Mohawk-Sioux, elevated many of the young Indians who have been
the center of controversy, at the expense of older career officials, most of whom
are white. If his choices are not sustained by his superiors at Interior, it will be
clear to tribal leaders that Bruce has lost the battle for control.
Lee Cook, a 31-year-old Red Lake Chippewa from Minneapolis who was elected

president of the NCAI at the Reno convention, endorsed Bruce's proposed
changes. Cook, a former BIA official himself, resigned several weeks ago,
critizing the slow pace of reform.
In general, Bruce's "all-Indian team" has complained that the old-line agency

bureaucrats block reforms, particularly the Nixon administration's goal of self-
determination contracts through which Indian tribes can take over the operation
of government programs on reservations. The career officials, on the other hand,
contend that the activists' eagerness for change has resulted in sloppy manage-
ment and improper contracts.
In July, Interior Secretary Rogers C. B. Morton appointed a deputy commis-

sioner, John 0. Crow, to serve under Bruce but with board authority to provide
"good management." Though Crow is a Cherokee himself, the other Indians re-
garded him as an ally of the old-line BIA employees and interpreted his appoint-
ment as a further obstacle to reform.
The commissioner has been negotiating for executive changes for several

months, but apparently he announced his personnel transfers to the Indian lead-
ers gathered in Reno without first getting them approved by Morton or Interior
Department aides.
Bruce appointed Ernest Stevens, an Oneida from Wisconsin, an assistant com-

missioner for economic development and emphasized the goal of protecting
Indian land and water rights as well as stimulating "true Indian economic
development." Both will be directed by Stevens, who replaces William Freeman.
Alexander MacNabb, a Micmac Indian and another controversial figure, was

named to the new post of assistant commissioner for engineering and construc-
tion, where he will supervise the expanding program of reservation road-building

Secretary Morton issued a statement after Bruce's speech expressing general
support of the commissioner's objectives, but the statement said the "temporary
personnel changes . . . will be reviewed by Secretary Morton and Commissioner
Bruce in the very near future."
A spokesman for the Secretary, Virginia Hart, said that "in no case are these

personnel actions final because the paperwork has not been done on them yet.
I'm not sure in all cases that the Secretary really has been informed of the

commissioner's views on these."
Bruce said, however, "I made my choices and the papers are being prepared

and submitted for departmental approval and I have every confidence that they
will be approved at that level."
In addition to Stevens and MacNabb, Bruce appointed James Hena, a Teuque

Pueblo, as his executive assistant; Flore Lekanof, an Aleut, as acting assistant
commissioner for community services, replacing Stevens; and Hanay Geigatnah, a
Kiowa, as director of youth programs.
The contracting office, the subject of disputes in recent months, will be un-

der Robert Gajdys, who becomes director of administrative services. He is a
non-Indian who has been deputy to MacNabb. Harold Cox, a Creek Indian re-
garded as an ally of Crow, will move down from associate commissioner to
director of management services.
Bruce said Crow will continue as deputy commissioner. "He still works for me

and he will carry out my assignments," said the commissioner.

Senator ANDERSON. Are there any further comments, Mr. Morton?
Secretary MORTON. We would be most happy, Mr. Chairman, and we

would solicit from the committee questions of the broadest nature as
well as very specific questions as to the bill, that we might respond to
that so that they would be in the record and would be available for
study, not only by the members themselves but the staff groups who
will be working on this legislation. So we would look forward to receiv-
ing questions and the opportunity to respond to those in complete
detail.
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Senator ANDERSON. Thank you, Mr. Secretary.
Secretary MORTON. Thank you very much, Senator.Senator ANDERSON. Our next witness is the Honorable Shiro Kash-iwa, Assistant Attorney General, Land and Natural Resources Di-vision, Department of Justice.
Will you please come forward, Mr. Kashiwa ?

STATEMENT OF SHIRO KASHIWA, ASSISTANT ATTORNEY GEN-
ERAL, LAND AND NATURAL RESOURCES DIVISION, DEPARTMENT
OF JUSTICE, ACCOMPANIED BY DAVID R. WARNER AND FLOYD L.
FRANCE

Mr. KASHIWA. I am here in response to the request of this subcom-mittee for testimony from the Department of Justice concerning thebill, S. 2035. With me are David R. Warner, the long-time Chief ofthe General Litigation Section of the Land and Natural ResourcesDivision, and Floyd L. France, Assistant Chief of the same section.So .far as the interests of the Department of Justice are concerned,the bill would create an independent Indian Trust Counsel Authorityto provide to Indians and Indian tribes legal counsel, and legal repre-sentation in litigation, in matters relating to their natural resources.The bill would carry out the recommendation of the President forthe creation of such an authority, as set forth in paragraph 8 of hismessage to the Congress of July 8, 1970. It is part of the President'slegislative program for this Congress, and has the full support of thPDepartment of Justice.
The bill provides in section 8 that:
Nothing in this Act shall absolve the Department of the Interior and theDepartment of Justice of their responsibilities to the Indians, including thosewhich derive from the trust relationship and any treaties between the UnitedStates and any Indian or Indian tribe: Provided, That the Department of Jus-tice as of the effective date of this Act or as soon thereafter as practicable, isrelieved of its responsibility to represent Indians or Indian tribes with regardto their rights or claims to natural resources, including, but not limited to,rights to land, rights to the use of water, timber, minerals, and rights to huntand fish.

So far as the Department of Justice is concerned, this language is
intended to provide a transition period, which is to be as short as prac-
ticality will permit the Authority to assume the pertinent responsibili-
ties, during which the Department is to continue rendering legal coun-
sel, and representation in litigation, to Indians and Indian tribes in
natural resource matters.
It should be noted that this bill affects only natural resource matters

arising out of the U.S. trust responsibility owing to the Indians. The
responsibilities which the Department of Justice otherwise has with
respect to Indians would continue unaffected, whether owing to the
Indians as citizens of the United States or arising out of their status
as Indians, by treaty or otherwise.
It should also be noted that by section 10 the United States would

waive its sovereign immunity in connection with litigation initiated
by the Authority. This is necessary if the courts are to be enabled to
pass on the U.S. fulfillment of its trust responsibilities in Indian nat-
ural resource matters. And since the Department of Justice will need to



25

•

•

represent the United States in any such suits, it is fitting that its re-
sponsibilities be terminated as soon as practicable with respect to all
Indian natural resources matters.
The Department of Justice pledges its full support to the orderly,

transition of the responsibilities which would be transferred by en-
actment of the bill.

Senator ANDERSON. Do you have any additional statement?
Mr. KASHIWA. No, that is our statement.
Senator ANDERSON. Mr. Fannin?
Senator FANNIN. On line one, page 5, it is stated that nothing in the

act relieves Interior or Justice of any responsibility, including trust
responsibility. I note in your statement you say an interim period.
How can Justice perform its responsibilties where the subsequent
provision relieves it of representation of the Indians?
Mr. KASHIWA. That is a proviso attached to the first portion. In

other words, as to the representation of Indians with relation to
natural resources, we will be relieved. That is the intent of that. But,
of course, this cannot be done instantaneously and there will be a
period whereby something should be worked out between the Authority
and the Department of Justice.
Mr. Fannin, with relation to these matters, these involve mostly

pending cases. We will have a transition gradually and I am sure
that can be worked out. It couldn't be done overnight, I admit that.
But with the Authority in existence we can very easily work this thing
out.
Senator FANNIN. I see.
Another question: Why does this bill in section 9 grant a waiver

of the sovereign immunity of the United States in the event a natural
resource claim is filed this would only be in a case pertaining to
the natural resources?
Mr. KASHIWA. Yes.
Senator FANNIN. That is your answer in that regard?
Mr. KASHIWA. There is a waiver provided in the bill. Otherwise,

the Authority would not be allowed to file suit in the area provided
for.
Senator FANNIN. And this waiver is only when it is filed by the

Trust Counsel Authority, but not if the lawsuit is filed by a private
attorney chosen by the tribe, is that right?
Mr. KASHIWA. That is SO.
Senator FANNIN. I see. Why is that stipulation necessary?
Mr. KASHIWA. Well, the exception is rather narrow, but I think it

is as you are stating it, Senator. There are cases where the tribe may
want to have a private attorney. An exception still could develop under
this act because under certain circumstances the Authority has the
right to hire private attorneys.
Senator FANNIN. But would they have that same waiver?
Mr. KASHIWA. I think there could be a clarification made.
Senator FANNIN. If the tribe for some reason doesn't want the

Authority to represent it or have anything to do with it, why should
we require it, by this section of the bill, to have it? I think that is some-
thing you think should be corrected
Mr. KASHIWA. Yes.
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Senator FANNIN. If this isn't changed, isn't it going to put the tribe
at the mercy of the Authority?
Mr. KASIIIWA. That is right. We perhaps should try to clarify that

section.
Senator FANNIN. Under this bill, if the tribe believes the Trust

Counsel will not or cannot properly represent it, will it be able to
request the Justice Department to do so?
Mr. KASHIWA. No. Under that situation we would have the same

problem as presently exists.
Senator FANNIN. SO, of course, you feel that they have the right

to go to private counsel if they desire to do so, but you feel with this
stipulation they could not have the Justice Department represent
them. Do you feel that is fair and equitable?
Mr. KASHIWA. I think so, because the main thing is to clear the con-

flict-of-interest situation, and we don't want to be in this again. But, on
the other hand, the Trust Authority under this bill does have the
right, if it cannot represent—if the Trust Counsel cannot represent
the tribe—to go and hire outside attorneys, and funds will be pro-
vided for it. I think that is a pretty fair arrangement.

Senator FANNIN. Yes. Of course, but we are referring to the situa-
tion where the Trust Counsel cannot properly represent it, and your
answer was the Justice Department could not under those circum-
stances represent the tribe, but the private counsel could and you think
they should have the right to do so, private counsel should have the
right to do so?
Mr. KASHIWA. I think SO.
Senator FANNIN. Section 8 says the Justice Department at the

earliest possible date is relieved of representation. Would it be more
fair to the Indians to keep the Justice Department expertise available
to them?
Mr. KASHIWA. Expertise in the sense of law, is that it?
Senator FANNIN. Well, they have long years of performing this

service. In other words, work of this nature. Wouldn't their exper-
tise be valuable to the Indian tribes?
Mr. KASHIWA. Senator, in this area of law, there is always the prob-

lem of developing facts. That expertise is in Interior. As far as the
law itself is concerned, I assume competent legal counsel would be
appointed as the Trust Counsel, and the bill gives great leeway in the
hiring of many attorneys. I think that sufficient legal ability could
be developed.
Now, we don't want to be in a position where the Justice Department

keeps on further giving advice. Then the whole picture would be
clouded again. It should be clear cut.
Of course, if it is something very elementary, I would be very glad

to help. But in problem areas, I think this is the very purpose of giv-
ing this authority great leeway. I am sure they would be able to hire
competent men. For example, in your jurisdiction, Senator, there are
men who know water rights and they could be hired.
Senator FANNIN. Your answer then is that you do not feel it would

be necessary to retain the right of the Justice Department to make their
expertise available. There are other attorneys available and counsel
available that could provide that service?

4
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Mr. KASHIWA. That is right.
Senator ANDERSON. Senator Gravel?
Senator GRAVEL. How would the funding take place? In other

words, if the trustees say they can't handle this case, what is the
guarantee of funding and what will be the funding? Who will deter-
mine the rates and all of that? Because if that is not nailed down, it
will be unclear.
Mr. KASHIWA. I guess, as with other agencies, there will be regula-

tions set up, on how to select counsel and so forth. It will be something
which should be watched with caution, but I think proper regulations
have to be set up.
Senator GRAVEL. Would there be the possibility of taking the report

of the claims of the private counsel into court and letting the court
make a decision on the amount of money spent and the propriety of
the money spent—
Mr. KASHIWA. That is correct, in many cases the court has the right

to approve the amount the parties agree upon or something of that
nature, if it is a type of case where there is recovery, as in Indian claims
cases. We do—the Indian Claims Commission—does now approve the
total amount of fees.

Senator GRAVEL. Well, if you have the situation where Justice is the
one that sets up the rules and regulations and payment of those who
will turn around and effect the adversary situation, it would seem
unfair.
So, if we could structure either by rule or by law and let the courts

establish the fees as far as counsel is concerned.
Mr. KASHIWA. I mean to say that these regulations could be estab-

lished by the Trust Counsel agency.
Senator GRAVEL. Oh, itself?
Mr. KASHIWA. Yes, that would be sufficient.
Senator GRAVEL. Thank you, Mr. Chairman.
Senator ANDERSON. Mr. Fannin?
Senator FANNIN. Well, I think you clarified it and I thank you for

that clarification. I was going to ask just about the same, if the Justice
Department could step in if it became necessary and, of course, this
doesn't preclude them from doing so.
In line one, page 5, it states that nothing in the act absolves the In-

terior Department and the Justice Department of any responsibility,
including the trust responsibility. I asked this before. But how can
Justice properly perform its trust responsibility subsequent to being
relieved of authority to release of representation of the Indians? I
don't mean to be repetitious, but I just wonder how you justify han-
dling it on that basis?
Mr. KASHIWA. Now, it says that nothing in this act shall absolve the

Justice Department of its responsibilities. We have responsibilities
aside from the natural resources field. Our present area of responsi-• bility is much greater than that. For example, even in the making of a
will by an Indian, the Secretary of the Interior goes through certain
procedures, and we look after him in certain litigation other than in
the natural resources field.
Now, the purpose is not to terminate that function of the Depart-

ment of Justice.
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Senator FANNIN. Well, last year, I believe, didn't the Justice De-
partment review the transcript of hearings on this legislation and have
criticism of the legislation?
Mr. KASHIWA. I think this was 
SenatorFANNIN. Whether or not the bill was needed or whether or

not the statutes now provide the protection that this bill does provide?
Mr. KASHIWA. Senator, when an idea is set forth—of course, this is

the first time we are appearing before a committee on this bill. When-
ever any new idea is brought forth in the Department of Justice, we
send it back and forth among our men to see what is the best idea. In
other words, we bounce it around here and there. We have men who
have been in this field for years We discuss the problem, and if there is
a bill prepared, we work on it and that is how some of the words in this
bill have been developed.
So, I would say just because certain arguments are made, they do

not necessarily represent the views of the Department of Justice.
Senator FANNIN. Well, I have a letter here that did review some of

the concerns and I think it was more to the point of criticism leveled
against the department in handling the Bureau of Indian Affairs and
Indian rights than it was a criticism of the bill. So, I will not push that
any farther. You do support the legislation at the present time?
Mr. KASHIWA. I do, Senator.
Senator FANNIN. I have no further questions, Mr. Chairman.
Senator ANDERSON. Senator Gravel?
Senator GRAVEL. Thank you, Mr. Chairman.
Could you provide us with the number of cases the Department of

Justice has filed for the Indian tribes during the past 3 years?
Mr. KASHIWA. The number of cases?
Senator GRAVEL. That Justice has filed and worked on on behalf of

the Indian tribes? Let's break it up, let's say how many worked on
and how many were filed? How many are in litigation?
Mr. KASHIWA. Is this only in the natural resources field, because

we have many other cases?
Senator GRAVEL. Why don't you break it up into all cases?
Mr. KASHIWA. We will try to submit that, yes.
(Information requested follows:)

OFFICE OF THE DEPUTY ATTORNEY GENERAL,
Washington, D.C., March 1, 1972.

Hon. HENRY M. JACKSON,
Chairman, Senate Committee on Interior and Insular Affairs,
U.S. Senate, Washington, D.C.
DEAR SENATOR JACKSON: At the Senate Committee Hearing on S. 2035 on No-

vember 22, 1971, Senator Gravel requested that we compare the legal representa-
tion of Indians by groups funded by the Office of Economic Opportunity (0E0)
with the representation which would be provided by the Indian Trust Counsel
Authority under S. 2035.
Under the provisions of sections 221 and 222 of the Economic Opportunity

Amendments of 1967, as amended, 42 U.S.C. 2808 and 2809, the 0E0 is authorized
to make grants to community action programs and components and to other groups
or organizations to provide legll services for persons living in poverty. The indi-
viduals and organizations providing the legal services under the 0E0 programs
are not employees or agents of the 0E0 or the United States. The only control ex-
ercised over those performing the legal services is in the limitations and condi-
tions placed on the uses that may be made of the funds granted by 0E0. Grants
have been made to several non-profit organizations established for the purpose
of providing legal services to Indians. Examples of this are the D.N.A. on the
Navajo Reservation and the California Indian Legal Services in California.

4
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Under the Indian Trust Counsel Authority bill, legal services would be pro-

vided by an agency of the United States through its employees. This would re-

sult in certain differences in actions brought for the protection of Indian prop-

erty rights.
The Indian Trust Counsel Authority bill expressly waives the defense of sov-

ereign immunity in actions brought by the Trust Counsel Authority against the

United States. In actions brought by 0E0 funded legal assistance groups on be-
half of Indians there is no waiver of sovereign immunity except as has been pro-

vided by other laws for Indians or the general public as a whole.
In some instances the statute of limitations could be raised as a defense to

actions brought by Indian individuals or groups where this defense would not

be available if the actions were filed by the Trust Counsel Authority in the name

of the United States.
Legal assistance provided through the use of funds granted by the 0E0 is

limited to those qualifying by virtue of their poverty level income. Legal as-
sistance may not be provided to some Indian individuals and groups through the
use of funds granted by the 0E0 because of the income level of the Indians seek-
ing legal assistance. There is no such limitation, however, placed on the legal
assistance that would be provided for the protection of Indian property rights
under the Indian Trust Counsel Authority bill.
In the last analysis, the trust responsibility of the United States for Indian

land and resource rights precludes Executive Branch reliance upon nongovern-
mental legal representation to assert its rights. Although S. 2035 leaves tribes
perfectly free to employ their own attorneys, the Trust Counsel, absent a conflict
of interest with another tribe, would still be available to a tribe which requested
its help, no matter how well represented the tribe might be by legal services
resources. But of the two, only the Trust Counsel would speak with the voice of
the United States and thus discharge the trust responsibility of the United States.

Sincerely,
RICHARD G. KLEINDIENST,

Deputy Attorney General.

Senator GRAVEL. I think it would be valuable to the Congress in its
deliberations. It will give us an idea of where we are. This bill seems
to stop all land cases. There are some outside of land cases.
Mr. KASHIWA. Well, not only land, but natural resources.
Senator GRAVEL. Right. At the present time representation of Indians

has been in the Land and Natural Resources Division. Since this
division is already involved as defense for the Government in the cases
Indian tribes have filed in the Indian Claims Commission, does this
not represent a double conflict of interest in your department? Do
you believe the representation for Indians should be retained in this
specific division—obviously not, because the bill will take it out. But
up to this point in time, do you feel that has been a conflict of interest
Mr. KASHIWA. This problem of conflict of interest, this has been

imposed by statute. The problems we deal with in that particular area
of cases before the Indian Claims Commission are separate and apart
from the problems in some of the other areas. We may have had one
or two cases where those two responsibilities may have conflicted. But
our lawyers have been meticulously careful not to create any situation
where it becomes a problem.
Senator GRAVEL. Would you define the role the United States has

as trustee in litigation involving Indian tribes?
Mr. KASHIWA. That is a very broad duty.
Senator GRAVEL. Yes, just a broad sketch definition will be sufficient.
Mr. KASHIWA. Well, whatever matters the Departments of Interior,

or the United States, in other words, acts as trustee for, we try to take
care of the beneficiaries' interests under the trust.

73-736 0-72--3
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Senator GRAVEL. The setting up of this bill, the authority to set up
here, will that abrogate this trustee responsibility?
Mr. KASHIWA. No; it won't.
Senator GRAVEL. So, there still exists on one side a duality, but the

first course of action will be by the Authority and if that were not
broad enough, the Federal Government's role does things on behalf
of this?
Mr. KASHIWA. Yes.
Senator GRAVEL. I think that is slightly a different point and I

would reconcile the two of them. If under this bill litigation was not
raised, what you are saying was that they could go out and hire
attorneys to do it. If that is not done, what you just said now, that
Trust Authority is still there with the Federal Government and the
Justice Department as a last resort who could go provide litigation
helping the natives?
Mr. KASHIWA. If it finally ends up that the Indian group is not

protected in any way in specific litigation, with the court sitting there,
it would question the Trust Authority, what is its counsel doing and
if there is some disability or some lack of funds, or some other reason
they can't handle it, I am sure the court will delay the case until the
remedy, whatever is necessary, is supplied. That is a very remote
situation.
Once the Authority is established, I think the problem will take

care of itself. As I said, there is authority to hire private counsel if
necessary.
Senator GRAVEL. What about the situation in the bill now where

the counsel can charge native tribes a legal fee for the work in ques-
tion, and since the counsel may be initiating a lot of the litigation,
don't you have the situation with attorneys chasing branches in this
regard?
Mr. KASHIWA. Well, this is a difficult situation.
Senator GRAVEL. Why not have no charge at all to the tribes? Why

not insist upon the counsel and whatever litigation takes place
Mr. KASHIWA. Authority for Indians or tribes to retain and pay

private counsel is contained in existing law. In many of these cases
there is a recovery of a substantial sum for the tribe. In those cases
the fees are allowed out of the recovery. This is the usual proceeding
in equity, where the court approves the fee out of the amount recov-
ered. This type of thing may come about. For example, if the Trust
Counsel feels that there is an amount to be recovered, instead of its
doing the work, it may recommend that a private law firm handle it,
and a percentage fee would cover this. These things could happen.
I don't know what the regulations would be that eventually would be
promulgated. So, I cannot definitely say what would occur. It is avery broad and difficult field, but it could be readily controlled by
regulations established by the Trust Authority. I am sure they could
do that.
Senator GRAVEL. There is no question that the end product of mostof this litigation would be some wealth or other. But the wealth maynot be transferable into cash flow. If you are talking about waterrights, I am sure that the retention of the water rights may be theend product of litigation. How do you transfer that into some cashflow so you can pay your attorneys for keeping what you already have?
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You can get yourself into a bind and yet they can spend just as much
time on that case as they would on a case that might turn back $2
million or $3 million. You are right, you could take a portion of that
and pay off the litigating counsel.
So, you could have the situation where the same amount of legal

effort may produce money that would be used to pay for the litigation
and in another situation this may not generate any money at all and
they may end up with some economical liability or it might be a strain
upon them to pay.
Mr. KASHIWA. In the latter situation this bill does provide the Trust

Counsel may hire or it may have deputies of their own, and they could
hire water rights—or whatever rights are involved—experts in that
field and they can pay out of the appropriation to this agency.
So, there will not be that problem if that method is used.
Senator GRAVEL. What you are saying, then, is that they don't have

to charge the native tribes a dime if they don't want to, if they don't

feel it is necessary?
Mr. KASHIWA. That is correct.
Senator GRAVEL. So if there is some monetary return, it can be done,

but it doesn't have to be done?
Mr. KASHIWA. Yes.
Senator GRAVEL. As long as there is that possibility that they don't

have to return it, I think it is equitable.
Are there any other types of advocacy situations wherein govern-

ment lets someone else act, or is this the first time that this concept is

being initiated? Now, I am aware of NEPA, which permits people like

the Sierra Club to go hire attorneys to see that they comply with the

law, but to my knowledge this is the first time I have seen it. Do you

know of any other instances in Government, an advocacy force in

Government to represent them?
Mr. KASHIWA. Well, the Trust Counsel would still be Government. I

don't know of any other specific instances. Cases have come up in the

Department of Justice, and some of the Attorneys General have run

into this problem, where, because of some difficult position the Govern-

ment is in, they cannot advocate a position and they have appointed

special attorneys to handle the case.
Now, those are' very special instances. I think the Attorney General

does have authority in certain of those instances, but as to legislation

to meet a broad area of problems, I think this is about the first, unless

you count TVA and some Government agencies which handle their

own litigations. But I do know of cases where even State attorneys

general do hire outside attorneys to handle a situation which becomes

difficult.
Senator GRAVEL. What about legal services initiated under 0E0? Is

that a similar concept where the Government pays for attorneys?

Mr. KASHIWA. That has risen under the 0E0 setup.
Senator GRAVEL. That is the same concept as this?
Mr. KASHIWA. Yes. I don't see the advantage but it is the same con-

cept of some of the work being done by outside attorneys.
Senator GRAVEL. Isn't there one of your colleagues who is familiar

with the legal services set up who could give us a thumbnail descrip-

tion of the way it is set up now?
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Mr. WARNER. Senator, as I understand the 0E0 concept, it is sim-ply a program for Federal funding of, in effect, legal aid lawyers toperform certain functions. Some of the 0E0 money goes to the em-ployment of lawyers by agencies which are specifically set up for thepurpose of working with respect to Indian matters. But I do not under-stand that in the 0E0 arrangement the lawyers are functioning anofficer of the United States as such. They are paid by the United Statesbut aside from that I guess they are on their own.
As I see the Trust Counsel Authority, it will be an agency of theUnited States. It will be authorized to take actions in the name of theUnited States and it will be carrying out the U.S. obligation with re-

spect to the representation of Indians. In that regard, it will be a dif-ferent agency from the present agency which will be providing thelegal services for the Indians in the matters that the Authority is au-thorized to function with respect to. But the employees, as I see it, are
going to be employees of the United States. They will be carrying out
directly the Government's responsibilities.

Senator GRAVEL. I wonder if you could supply for the staff the legal
differences showing the developments of the 0E0 concept, its degree
of independence, so we can make a comparison with the degree of inde-
pendence we have here. I would like to be able to make a comparison
as to how much independence we want to arrive at. This may have
something to do with how drastically the Indian interest is represented.
Mr. WARNER. I assume we can undertake to do this, but our experi-

ence with the 0E0 lawyers at this point is having them on the other
side of litigation where they are taking us to task. That is, we do not
get into the operation of the 0E0 program.
Senator GRAVEL. Wouldn't that be the same thing that would come

about if this counsel truly would represent the Indian interest?
Wouldn't it be in the same position of the 0E0, always taking the
Government to task for not fulfilling their responsibilities? That is the
way I view it, not to work out accommodations within Justice and the
Interior.
We are paying these people to go out and find out what the Indian

interest is and bring it to light whether it bothers people in the estab-
lishment or not. So, if we could provided—
Mr. KASHIWA. We will do our best under the circumstances, sir.
Senator GRAVEL (continuing.) Yes, a statistical record as I asked for

and a comparison with 0E0. I think that would be something
definitive.

Senator ANDERSON. How long have you been in the Department of
Justice?
Mr. KASHIWA. Oh, about two and a half years.
Senator ANDERSON. Do you recommend sovereign immunity be with-

held from the tribes?
Mr. KASHIWA. Well, that is one of the essentials of giving them the

authority to enforce. If they can't sue, how can they enforce? That is
a portion of this bill.
Senator ANDERSON. I don't see how they could enforce it. There are

Indians' attorneys time after time representing the power of sovereign
immunity. With Indian tribes would you enjoin the sovereign im-
munity, as you see it?
Mr. KASHIWA. I didn't get the question, Senator.
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Senator ANDERSON. You are completely disregarding sovereign im-
munity. The Navajo Tribe for a long time has been arguing for sover-
eign immunity. How do you reconcile that?
Mr. KASHIWA. We may be confused about sovereign immunity. You

mean U.S. sovereign immunity or tribal sovereign immunity?
Senator ANDERSON. Tribal sovereign immunity, in the Navajo Tribe.
Mr. KASHIWA. We are not touching that in this statute. The tribal

immunity, if any, will not be affected by this bill. We are affecting the
immunity of the United States.

Senator ANDERSON. Will we have a new contract for Indian care,
Indian responsibility? You spoke a while ago about the mission of the
Federal Government with respect to the tribes. Do you have a prob-
lem there on contracts with the Indian tribes or not?
Mr. KASHIWA. That is a matter for Interior, how they manage their

affairs, and it depends on the situation, what kind of contract they
have; I do not know. But they do have all kinds of contracts there
and I would prefer to leave it to Interior as to what type of contracts
they have and what they don't have. I am not very familiar with them.
Senator ANDERSON. Well, the Interior Department has to approve

of these contracts. Do you know whether they have approved them in
the past?
Mr. KASHIWA. Well, what you are referring to, I do not know the

scope, but we don't go into the area of approval or nonapproval. We
are involved only in the case when something is litigated and for that
reason sent over to the Department of Justice. So, the administration
functions you can get a better view of by inquiring to the people in the
Department of the Interior.
Senator ANDERSON. All of your contracts are administered through

the Department of the Interior as far as the legal affairs are concerned.?
Mr. KASHIWA. They are all approved in the Department of the Inter-

ior, not in the Department of Justice.
Senator ANDERSON. You speak here about water rights. Do you have

some specialists in water rights?
Mr. KASHIWA. I have Mr. Warner here, who is a very well-known

expert on water rights, and others.
Senator ANDERSON. What sort of relationship is contemplated in

this legislation between those persons in the Federal Government
representing Indian water rights, on one hand, and those persons in
the Government representing contracts and contractual rights on the
other? Are you satisfied with the bill's provisions in respect to this ?
Mr. WARNER. Senator Anderson, as I understand the way in which

this bill will operate, in water rights matters, after the transition pe-
riod is concluded, and the trust counsel authority is set up and ready to
go and able to take on the litigation, the responsibility with respect to
asserting the Indian interest in water rights will be handled by the
trust counsel authority.
Any other Federal interest involved in the particular litigation as

to water rights will continue to be handled by the Justice Department.
Senator ANDERSON. In a New Mexico suit on the water rights adjudi-

cation, there were certain stipulations on the part of the Indians prior
to filing that suit. Have you examined that at all? Would you care to
comment on that, as to whether it is good or bad?
Mr. WARNER. I missed the first part of the question, I am sorry.
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Senator ANDERSON. At one time certain provisions were made to
transfer water rights on a commission basis from the general tribe to
other areas. In the West, water is very troublesome and suits are being
filed at different times. Are you unhappy with these suits which have
been filed now?
Mr. KASHIWA. With reference to particular suits, sir, we have quite

a few suits in the State of Colorado. Unless you point your finger to
these particular suits, it would be very difficult for us to answer the
question.
Mr. WARNER. I am only too glad to answer the question if I can

make sure I understand the question, and if I have the answer.
Senator ANDERSON. Well, let's take another view at the moment with

respect to uranium. Are you now criticizing the field of uranium rights?
Yes; as far as I am concerned. I have questions on water rights,
uranium rights, and mining properties. Are they being handled prop-
erly ? What are the theories behind this bill is what I am trying to find
out?
Mr. KASIIIWA. Well, these are very general questions. We would like

to have questions in particular. Otherwise, they are very difficult to
answer. If they are any questions listed and given to us, we would be
only too happy to answer the questions.
Senator ANDERSON. Very well.
Senator HANSEN. There will be a recess until this rollcall vote is

over. We will be back.
(Recess.)
Senator ANDERSON. All right, we are back in session.
Senator Hansen?
Senator HANSEN. Why should this bill provide that tribes are not

entitled to have a jury to adjudicate disputed fact situations or to deter-
mine the value of a resource as is provided in section 9?
Mr. KASHIWA. Well, in the usual case of this type, jury trial is not

provided. That is the reason I think the bill is drafted in that way.
Senator HANSEN. Because it is customary, is that what you are

saying?
Mr. KASHIWA. Yes, it involves a type of case which is not the old

common law type where you had a jury, so it develops that unless
heretofore you had juries, you don't provide for them. That is the
way it developed.
Of course, I am saying you could have it the other way, but that

would be contrary to precedent.
Senator HANSEN. Why does this bill provide for lawsuits against

individual officers and employees of the Federal Government in sec-
tion 9?
Mr. KASHIWA. Senator, there are many instances where a suit is

against an officer or an employee because the officer or employee is not
following the duties delegated to him by law. There are many, many
cases where the officer or employee is personally sued to make him
comply. That is the situation which this is intended to cover.
Senator HANSEN. If two or more tribes have a dispute over a na-

tural resource, isn't the Trust Counsel going to be in a situation where
it is claimed to have a conflict of interest even though it hires and
pays outside attorneys to represent one or both of the tribes?

V.

't
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. Mr. KASHIWA. There is that inherent effect because the person who
ihires s the same person. One would be the tribal counsel and the at-

torney hired as such counsel would still be under the control of the
Trust Authority. But this is an area where there is a difficult situation.
But the tribe itself could go and hire counsel. We have had those cases
and that can solve the situation.
Senator HANSEN. Is there going to be a conflict in what attorneys

are hired and how they are paid? I think you probably already re-
sponded to that question. You are saying that charge could be brought.
Was that your response, essentially?
Mr. KASHIWA. I want that question straight, please.
Senator HANSEN. Isn't there going to be a conflict in deciding which

attorneys are hired or how much they are paid?
Mr. KASHIWA. I won't say there is a conflict. There could be a differ-

ence of opinion as to how much is to be paid. Those things could be
settled by the Authority.
Senator HANSEN. As you see it in such a case, would the authority

have to decide whether there are merits on both sides or would it
proceed with any lawsuit against another tribe paying out all funds
the tribe wants to spend?
Mr. KASHIWA. Gentlemen, I don't get the purport on that question.

Would you read that again?
Senator HANSEN. As you see it in such a case where there might be a

conflict or a difference of opinion as to which attorneys should be hired

and how much they might be paid, with that as the background, as you
see it in such a case, would the authority have to decide whether there
were merits on both sides or would it proceed with any lawsuit against
another tribe paying out all funds the tribe wants to spend?
Mr. KASHIWA. That question doesn't hit me very clearly.
Senator HANSEN. I should have said, perhaps, that this question

refers back to my first question, if two or more tribes were in a dispute
over some natural resources, say, a strip of land, isn't the Trust Counsel
going to be in a situation which could be claimed to involve a conflict
of interest, even if it hires and pays outside attorneys to represent one
or both of the tribes? It was with this basic question as background
to which I ask the most recent question.
Mr. KASHIWA. And that was?
Senator HANSEN. As you see it in such a case, would the Authority

have to decide whether there were merits on both sides or would it
proceed with any lawsuit against another tribe, paying out all funds
the tribe wants to spend?
Mr. KASHIWA. Well, I am sure any responsible person would not

bring any lawsuit without basis—there must be some basis, but if there
is some basis between two tribes, I think the Authority could say, at-
torney so-and-so could represent tribe A, attorney so-and-so would
represent tribe B, and I think that could be worked out.
Senator HANSEN. I have another question corollary to the first basic

one. If the Authority refused to file a case or to hire an attorney to sue
another tribe, or refuses to give the tribe all the money and assistance
it says it needs, that tribe can claim the reason for not doing so is be-
cause the Authority is protecting the second tribe, can it not?
Mr. KASHIWA. That could happen, yes.
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Senator HANSEN. As you see it, who would determine when the time
would arise under section 8 for the Trust Counsel to have exclusive re-
sponsibility for all Indian natural resource claims and would the
Justice Department be willing to proceed for an indefinite transition
period with both the Trust Counsel and the Justice Department per-
forming the legal duties for the Indians?
Mr. KASHIWA. The way I look at it, if the Trust Authority is formed,

we will try to transfer the duties of representing the tribes or the
Indians as soon as possible. As I have stated before, these are cases
pending in court and their transfer doesn't have to be instantaneous.
I am sure the people who will be appointed to the Authority, the three
who are to be appointed, will be reasonable people, and we can work
out a fair transition.
Senator HANSEN. Yes.
Thank you, Mr. Chairman.
Mr. GERARD. I am posing several questions here in behalf of Sen-

ator Anderson.
First, can you provide the committee with an example of where

there has been a conflict of interest in which the conflict has resulted in
damage to the Indians?
Mr. KASHIWA. As far as I know, we do not have any such cases,

because we have been very meticulously careful, but if we do know
of any instances, we will be glad to supply the Senator with them.
Mr. GERARD. In the Winters Doctrine case, this was in favor of

the Indians and we were again interested in an example of where
Justice had sacrificed the rights of the Indians.
Mr. KASHIWA. That is a very important question. Will you repeat

that?
Senator GRAVEL. In the Winters Doctrine case, he refers to that as

being one in the interest of the Indians and we are again interested in
an example where Justice has sacrificed the interest of the Indians on
water.
Mr. WARNER. We know of no such case.
Mr. GERARD. Then I presume the followup question, Why the need

for the bill if there is no such case?
Mr. KASHIWA. Well, it is not only under the cases you mention, but

there are other natural resource cases which do come up and they
pose some problems.
Mr. WARNER. I might add a little bit to my very terse answer to the

question that preceded. We know of no such case where there has been
such a sacrifice of the Indian interest under the Winters Doctrine
because of any conflicts between Government's representation of the
Indian interest and other governmental interests.
Now, there are cases in which it can be argued, it has been argued

and brought to the attention of this committee, in which it is claimed
that what seems to be an adverse result is a natural consequence of
this theoretical conflict of interest. It is on matters of that kind that
we don't agree.
There are many, many judgments that have to be made in the

handling of any particular litigation. The practice in the Department
over the years with respect to handling water rights as well as other
cases in which there have been involved Indian interests, has been



37

to attempt to give paramountcy to Indian rights. We don't always
succeed. We may get a bad result, or we may have to make a judgment
that a particular position should not be taken—should not be asserted
because we think it is not in the best interest of the Indians and is
not likely to get results that we would like to see obtained. But, as I
say, these are judgment factors and whenever you have to exercise
judgment, anybody who disagrees with the judgment that has been
exercised can argue it was bad judgment or you can argue it is some-
how related to the inherent conflict of interest.
So, from this you can conclude that separate representation of the

Indians through a body such as the Trust Counsel Authority is desir-
able simply to get away from the charges and the claims that are made
over the conduct of litigation under the present system.
Mr. GERARD. Would it then be possible to receive a list of the kinds

of cases that you just alluded to?
Mr. WARNER. Over how long a period of time? Do you start with

100 years ago, 60 years ago?
Mr. GERARD. This leads me to the next question, again by Senator

Anderson. He would like to have for the record a list of cases handled
by Justice to protect the rights of Indians and showing the outcome in
each case for the previous 10 years.
Now, Senator Gravel asked for a 3-year reporting period. Senator

Anderson is requesting that you report for the previous 10 years.
Mr. WARNER. Are we talking about just water rights cases, or all In-

dian cases?
Mr. GERARD. All rights, natural resources and others.
Mr. WARNER. I suspect it can be done. It may take some time.
(The information requested was not received in time for inclusion

in the record.)
Senator ANDERSON. Well, it is urgent so that we may pass on this

law. If there is no conflict of interest, why pass the law? You are
taking the Department and changing it. What is the cause of it? Why
is this change made?
Mr. KASHIWA. Senator, in this field of law, sometimes there may not

be actual injury but the fact that there is a possibility that this may
arise; this is enough to legislate in the area. This is the principle of
ethics in the legal profession that is carried into legislation in this
manner.
Senator ANDERSON. Well, we thank you, we appreciate this and if

we have additional questions we will submit them in writing for your
answers.
Mr. KASHIWA. Thank you very much.
Senator ANDERSON. Thank you.
Mr. Glen A. Wilkinson will be our next witness.

STATEMENT OF GLEN A. WILKINSON, PARTNER, LAW FIRM OF
WILKINSON, CRAGIIN & BARKER, WASHINGTON, D.C.

Mr. WILKINSON. Mr. Chairman, members of the committee, my
name is Glen A. Wilkinson. I appear today to present the views of my
law firm, Wilkinson, Cragun & Barker, on S. 2305, a bill to provide
for the creation of the Indian Trust Counsel Authority.
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For more than 35 years our firm has been involved in representingAmerican Indians, Indian tribes and Indian organizations. We nowrepresent 21 Indian tribes in claims against the United States andfive Indian tribes as general counsel—the three affiliated tribes of theFort Berthold Reservation, the Hoopa Valley Tribe, the ConfederatedSalish and Kootenai Tribes of the Flathead Reservation, the ArapahoeTribe and the Quinault Tribe.
We are also general counsel to the National Congress of AmericanIndians as well as counsel to the Northwest Alaska Native Association.In the past, I served for a while as a member of the board of directorsof Arrow, Inc.

. We believe that our long contact with Indians and Indian tribes, ourinterest in their welfare and our daily observations of the problemsthe U.S. Government has experienced in serving as trustee for theIndians especially qualify us to comment on S. 2035.. ask that my statement be made a part of the record and I willtestify only on the high spots of my statement as brief as possible.Senator ANDERSON. Without objection, that will be done.Mr. WILKINSON. I would like to go to section 8 of the bill relating tothe future responsibilities of the Department of Justice. As we readthe bill, the Department of Justice as of the effective date of this actor as soon thereafter as practicable will be relieved of the responsibil-ity to render legal services to any Indian tribes in any subject dealingwith the field of natural resources.
I submit to the committee that the field of natural resources is themajor field with which Indian tribes are concerned. We believe thatneither the Department of the Interior or the Dapartment of Justiceshould be relieved of the responsibility to continue its obligation torepresent Indian tribes when that is necessary or feasible.
In our statement on page 11, we have furnished some proposed lan-

guage for modification of both sections 8 and 9, and on 16 of the state-
ment we submitted some reasons why we think it is necessary and ad-
visable to keep both departments on the job.
One example comes to my mind in response to one of the questions

I believe asked by Senator Hansen. That is, whether or not there will
be a conflict still if the Trust Authority is given the authority to hire
outside counsel there is a controversy between two tribes and it chooses
separate counsel to represent each of those tribes. That is a potentially
possible conflict.
It is not as bad as we have now, I submit, but it does exist. In that

situation if the Department of the Interior and the Department of Jus-
tice had not been relieved of their responsibility, they could take the re-
sponsibility for representing one or the other of those tribes. .
We support the concept of an Indian Trust Counsel or some similar

organization as embodied in the bill which is before this committee.
We think there is no doubt that the Congress and all the people of the
United States have a great interest in the welfare and advancement of
the American Indians. The main problem is the failure to translate
that feeling into action. An action which the Secretary of the Interior
this morning so eloquently indicated to this committee is required for
all the Indian tribes of the United States. This was, in fact, part of the
theory and context set forth in the message of the President of the
United States last year.
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The reason for this bill in brief, as we see it, is that governmental
agencies do undertake to represent conflicting interests in the Indian
field on regular and continuing basis. We submit that will continue so
long as we do not have a change in our present situation.
We remember well one instance in one tribe we represented the

Quinault Tribe which has since been the subject of termination. Earlier,
about the turn of the century, the United States had given permission
to the California-Oregon Power Co. to erect a dam and in order to
preserve the salmon run of the Quinault Indians, that company was
required to build fish ladders so that salmon run was not disturbed.
Either those ladders were not installed, or they didn't work. The fish
runs stopped. The Indians were deprived of that valuable right and
resource. It was too late when we were hired to bring a suit on behalf
of the tribe because we would face a defense of the statute of limita-
tion. That defense did not apply if the United States acted on behalf
of the tribe.
We asked the Department of Interior for such action. The Depart-

ment of Interior recommended such action. That sat in the Department
of Justice, to my knowledge, for at least 12 years, and finally it dis-
solved in the whole process of termination. That process was never
brought against the California-Oregon Power Co.
Now, the President and the Secretary of Interior have dealt prom-

inently with the question of water rights. Anybody with a western
background knows how important water rights are. The basis of In-
dian rights, of course, is the case of Winters v. the United States, de-
cided in 1908.
Now, all competent observers, in our judgment, realize that the Sec-

retary of the Interior is umpiring a tug-of-war between several bureaus
within his department. The Bureau of Indian Affairs tries its best to
protect the interest of the Indians. But then we have the Bureau of
Reclamation. It has another mission. Its mission is the development of
reclamation and irrigation projects. Many of these requirements, some-
times we have felt, have degraded the Indian rights in reaching the
goals of the Department through the Bureau of Reclamation.
Now, if I might say a word about S. 2035, which would separate and

end the outside of any government—I dealt previously with our pro-
posed amendments to sections 8 and 9 and we have attached to our
statement a list of four technical amendments we will provide. I
won't take the time of the committee now because I know it is late, but
I could commend a reading of those technical amendments as well as
our language dealing with the provisions for improvement and clari-
fication, largely, in sections 8 and 9, which to us seem to be the meat of
the proposed bill.
We do want to offer one word of caution. As we see it, this bill would

not and should not create a large bureaucracy. We think it should be
a modest organization with lawyers experienced in the intricate field
of Indian affairs. This is the reason why we think this modest orga-
nization should have the opportunity to utilize expertise of the Depart-
ment of Interior and the Department of Justice in all of its activities.
We think this authority should have the opportunity to be in on

executive department decisions from the beginning. We all know that
much litigation could be avoided if people can sit down and talk and
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reason before any litigation is instigated. We believe this would be an
important factor.
We also believe that guidelines or standards should be established

in the statute so that there could be a fair balance of the potential
benefit to Indian tribes and the Nation as a whole. Thus, we think the
major consideration in the authority's decision to accept the case
should be the nature of the issue and the ability of the tribe to obtain
its own legal counsel.
If there is a case where one tribe is involved and no other tribe has

an interest in the issue involved in that case, it seems to make only
commonsense, if that tribe has the means and the ability and eagerness,
to let that tribe litigate that claim.
On the other hand, even if a tribe has the wherewithal to pay at-

torneys, and it has a case which involves issues which are important
to many tribes, perhaps it is justifiable for the authority to make funds
available or to hire outside experts to litigate those issues because of
the importance to all.

Section 10 has been dealt with, too, in some respect. It provides that
the authority may not file, prosecute or intervene in any action which
has been filed or could have been filed under the Indian Claims Com-
mission Act. It providesithat the authority could assist where assistance
is requested.
We think there might be some confusion arising from this because

of the inconsistency in prohibiting authorities from filing and prose-
cuting of, or intervention in any action before the Indian Claims
Commission.
We think the sensible solution to this would be to allow the author-

ity to make its information available to tribes and to tribal attorneys
if requested by the tribe.
The third major area in which we would recommend that sections 8

and 9 be amended would be to authorize the authority to hire outside
counsel and experts whenever it thinks this is proper. Some people may
say this would be expensive, but it is our feeling that in the long run
where important issues are involved, this might be less expensive than
building a large organization to prosecute such claims on behalf of
Indian tribes.
If I might, I will deal briefly with just some more recommendations

we have. On page 19 of our statement we suggest that the number of
three for the board of directors be enlarged so that a greater cross
section of representation can be had.

Section 11, dealing with production and availability of documents to
counsel we think is quite deficient. It provides that counsel may request
information, personnel, services or material in prosecution of a claim
We believe this language should be mandatory and that the depart-
ments and agencies must be required to furnish that material.
In all jurisdictional acts with which we are acquainted—in fact, in

the Indian Claims Commission Act itself—the Government depart-
ments and agencies are required to demand such information and we
think it should be provided to the authority.
In line with the thought that the authority should be involved in

the process of negotiation or consultation, at least, while early decisions
and policies are being formulated by the executive department, we
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suggest that the bill include a provision that the authority be informed
by the appropriate departments and agencies before decisions have been
made so that it will have the opportunity to make the wishes, desires,
and rights of the Indian tribes known to the department or agency be-
fore the decisions are polarized, and before they get in a position where
it is impossible or improbable that legislation can be avoided.

Finally, we submit to the committee that the authority must have
adequate funding if it is to accomplish the job which we believe the
Congress and the administration desire to have accomplished.
Thank you, gentlemen. I will be happy to try to answer any questions

you may have.
Senator ANDERSON. Fine. Senator Fannin?
Senator FANNIN. Thank you, Mr. Chairman.
Mr. Wilkinson, I commend you for a very comprehensive statement,

and for your recommendations. I think you were here when I asked a
question about section 7 on page 4 of the bill.
I assume from your recommendation that you did not consider that

that particular section is workable? In other words, where it says
authority to exercise these functions. After studying it, do you feel
that would be setting precedents, that it is almost unworkable to have
that stipulation?
Mr. WILKINSON. As I understand that, Senator, the reference would

be to any bureau or organization within the executive department. But
considering the method by which appropriations are made my Con-
gress each year, I cannot conceive that this would prohibit the Office
of Management and Budget from limiting the functions through that
avenue of this authority.
I think the power of OMB will supersede what this seems to imply

from a straight reading. So, I think there would be that check on the
authority.
Senator FANNIN. So, rather than have that conflict, you make the

recommendation that you revise section 8 or 9; is that right
Mr. WILKINSON. Yes, sir; coupled with the request that adequate

funding can be made so that it can do its job.
Senator FANNIN. Yes.
Well, you have covered many questions that have been before us

this morning. I commend you for that. I will read with a great deal
of interest, and I have no further questions at this time.
Senator HANSEN. Mr. Wilkinson, the bill contains specific directions

about law suits, their preparation and profit. I find no endeavor to
make compromises or peacefully resolve disputes. As long as the
specific language is in about the duties of lawyers to file law suits,
wouldnt' it be consistent with the duties of attorneys to also put in
some specific words about first trying to resolve the cases peacefully
and to compromise wherever possible?
Mr. WILKINSON. Senator Hansen, I think 99 times out of 100 it is

advisable to settle a law suit. Seldom people win through litigation.
If you thing it is necessary to have this and if that authority is not
implied, then I would favor such an amendment.

Senator HANSEN. You think that such authority may be implied?
Mr. WILKINSON. It may be implied in the very fact that litigation

is involved and I think when people litigate there is always a pre-
sumption that they can settle the litigation at some stage, but I cer-
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tainly would favor such an amendment if there is any doubt that that
implication or presumption is not present.
Senator HANSEN. Do you agree that the fact that a person is going

to have to pay his attorney's fees serves to keep needless litigation out
of the courts, as Chief Justice Berger has been quoted as indicating
when he expressed concern about the volume of litigation in our courts
filed by publicly paid lawyers?
Mr. WILKINSON. If you are making an analogy between the author-

ity which would be created by this bill and the so-called public interest
law firms, I dont' see a danger in this, that that situation would be
reached.
Senator HANSEN. You don't think this has inherent in it the possi-

bility of encouraging needless law suits as you understand the bill?
Mr. WILKINSON. That is my understanding, especially if you pro-

vide some standards to guide the board of directors and the authority
in the conduct of this business. I think many legal principles in the
Indian field can be settled quite definitely with a minimum amount of
litigation. At least I would hope so.
Senator HANSEN. Section 11 pertains to nonreimbursable or reim-

bursable cooperation by all Federal departments, agencies, et cetera.
The Authority indicates they will provide information, personnel,
services or materials to the Authority.
Based on your knowledge of the expense and complications con-

cerning a law case, would you agree it would be unfair for the In-
dians alone to have the free attorneys plus all of these Government
resources when it is suing a State, county, city or private individual
and that we should provide both sides of the dispute would receive
equal treatment in this regard?
Mr. WILKINSON. If I understand the question correctly, it is whether

the Indian tribes should be favored by having Federal funds avail-
able to them when States, counties, and municipalities, who may be
the other parties in the litigation, do not have Federal funds available
to them?

Senator HANSEN. That is the question.
Mr. WILKINSON. I think the favoritism, if we might call it that, is

justified because of the obligation of the United States as trustee for
Indian tribes.

Senator HANSEN. Thank you very much, Mr. Wilkinson.
Senator FANNIN. Just to follow up on that, you make some reference

to that on pages 14 and 15. You feel that the authority should exercise
a great deal of discretion in choosing which cases to litigate or the au-
thority will be unable to institute every action that is requested. Then
this is something of concern, is it not?
Mr. WILKINSON. Yes, sir; I can visualize a situation where, if the

authority is not selective and it takes cases almost on a first come, first
serve basis, it could be spending a lot of time, energy, and money in
issues which are not as important as many other issues and I think it
was Secretary Loesch this morning who emphasized that some form of
priority should be established.
I think this should be a major function of the board of directors of

the organization and there should be a very selective process in what
litigation is pursued.
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Senator FANNIN. I realize the importance of that because we have
one tribe in the State of Arizona that now is involved in some litiga-
tion on the environment. They are trying to go forward with their
project but the problem they have is that some of the members of the
tribe—I think a limited number—have been bringing charges that the
development of these resources would be so detrimental to the environ-
ment and here we have a great need for jobs and for the development
of the resources on that reservation, but it is being held up.
We could get into many cases which could just be construed as neces-

sary by the authority if they did not use discretion, which would just
forever hold up the development of resources on the reservations.
Mr. WILKINSON. That is correct, and I also can see it would discour-

age the Congress and the Appropriations Committee from making
adequate funds available if the authority is not careful and selective
in the types of litigation it chooses to pursue, and if the money is not
made available it can't do a good job.
Senator FANNIN. We all want to protect the environment but we

also feel there should be a balance. This is one of the most serious
problems facing us today, and I know it could be one of the very serious
problems in this field of endeavor, and I am glad you do make that
recommendation.
Mr. WILKINSON. Yes, sir.
Senator ANDERSON. Thank you very much, gentlemen.
Mr. WILKINSON. Thank you, gentlemen.
(The prepared statement of Mr. Wilkinson follows:)
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My name is Glen A. Wilkinson. I appear today to

present the views of my law firm, Wilkinson, Cragun & Barker,

on S.2305, a bill to provide for the creation of the Indian

Trust Counsel Authority. For more than 35 years, our firm

has been involved in representing American Indians, Indian

tribes and Indian organizations. We now represent 21 Indian

tribes in claims against the United States and five Indian

tribes as general counsel - the Three Affiliated Tribes of

the Fort Berthold Reservation, the Hoopa Valley Tribe, the

Confederated Salish and Kootenai Tribes of the Flathead

Reservation, the Arapahoe Tribe and the Quinault Tribe.

We are also general counsel to the National Congress of

American Indians as well as counsel to the Northwest Alaska

Native Association. In the past, I served for a while as a

member of the Board of Directors of Arrow, Inc. We believe

that our long contact with Indians and Indian tribes, our

interest in their welfare and our daily observations of the

problems the United States government has experienced in

serving as trustee for the Indians especially qualify us to

comment on S.2035.

We appear before this committee to support the

concept of an Indian Trust Counsel Authority or some similar

organization which will be able to provide legal services

A
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for Indians and Indian tribes both in the policy making

area and for those Indians or tribes unable to obtain

legal representation through usual channels because such

individuals or tribes may not have funds to allow them to

retain attorneys (and may have just causes where contingent

fee arrangements are impossible or impracticable), so that

valuable property rights allegedly owned by such individuals

or tribes will not forever be lost because of inability to

obtain legal representation.

Few of us doubt that the United States, as a govern-

ment and as a people, is interested in the welfare and ad-

vancement of the American Indian. The main problem, as in

the case of much public administration, is failure to trans-

late that feeling of interest and concern into effective ac-

tion by the persons and the agencies responsible to act for

the United States and its people. Sometimes, immediate pres-

sures of conflicting interests within the government pre-

vent effective action. Some of these conflicts of interests

exist in the very structure of the government agencies

charged with protecting the interests of Indians. Presi-

dent Nixon noted this anomaly when he proposed legislation

such as that now before this Committee. In his July 8,

1970 message, he said:

"The United States Government acts as a
legal trustee for the land and water rights of
American Indians. These rights are often of
critical economic importance to the Indian people;
frequently they are also the subject of extensive
legal dispute. In many of these legal confronta-
tions, the Federal government is faced with an
inherent conflict of interest. The Secretary of
the Interior and the Attorney General must at
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the same time advance both the national in-
terest in the use of land and water rights
and the private interests of Indians in land
;WHich the government holds as trustee.

"Every trustee has a legal obligation to
advance the interests of beneficiaries of the
trust without reservation and with the highest
degree of diligence and skill. Under present
conditions, it is often difficult for the
Department of the Interior and the Department
of Justice to fulfill this obligation. No
self-respecting law firm would ever allow it-
self to represent two opposing clients in one
dispute; yet the Federal government has frequently
found itself in precisely that position. There
is considerable evidence that the Indians are
the losers when such situations arise. More
than that, the credibility of the Federal govern-
ment is damaged whenever it appears that such
a conflict of interest exists.

"In order to correct this situation, I am
calling on the Congress to establish an Indian
Trust Counsel Authority to assure independent
legal representation for the Indians' natural
resource rights. . . If

As indicated in that statement, if a law firm or

a bank or trust company sought to represent clients with

conflicting interests, there would be justifiable public

criticism. Yet, our governmental agencies undertake to

represent conflicting interests in the field of Indian af-

fairs on a regular and continuing basis. As a government

function it seeks to advance the national interests and,

at the same time, it undertakes to be trustee and protec-

tor of the American Indians. Often, the interests of the

Indians in the preservation and enhancement of their

natural resources are in direct conflict with the programs,

proposals and the objectives of the Bureau of Land Manage-

ment, the National Park Service, the Bureau of Sport

Fisheries and Wildlife, the Bureau of Reclamation, the

A
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Corps of Engineers, the Forest Service or other go
vernment

agencies. Most of these functions are under the supervision

of the Secretary of the Interior who is also ch
arged with

the primary responsibility of being guardian and t
rustee for

the Indians.

The lawyers representing the government are usually

in the Department of Justice. These lawyers are charged with

the responsibility of defending the United States in litig
a-

tion. At the same time, they have a responsibility to guide

legal policy and represent the United States in carrying out

its duties as trustee for the Indians. In many circumstances,

this places the Department of Justice in an almost untenable

position.

We well remember one glaring example of the con-

flicts which frequently face government lawyers. When we

became general counsel for the Klamath Indian Tribe more

than 25 years ago, we undertook a study of the past dealings

between the tribe and the United States. We became aware

that the United States, near the turn of the century, had

granted to the California-Oregon Power Company (COPCO) per-

mission to build a dam on a river which had long furnished

valuable salmon to the Klamath Tribe. The permission was

accompanied by a requirement that adequate fish ladders be

installed so that the Klamath Indians would not be deprived

of their supply of salmon. The ladders did not operate

effectively from the beginning or soon became inoperative.

It was too late for the tribe to sue because it

would be faced by a defense based on the statute of



48

limitations. That statute would not apply against a suit

by the government on behalf of the tribe. We requested

that the government institute such a suit asking for money

damages and installation or repair and maintenance of ade-

quate fish ladders. The Department of the Interior agreed

and requested that the Department of Justice proceed. A

capable attorney was assigned to the case by the Department

of Justice and he spent considerable time in preparation of

background material and a complaint to be filed in an ap-

propriate federal court. We made our research available

to him and cooperated in all possible ways. However, the

case was never filed because the Department of Justice at

that time came face to face with cases where it was on the

other side - tribes were suing the United States for loss

of fish and fishing rights arising from construction of dams

by the United States. Anyone can appreciate the inconsis-

tent position forced on the Department of Justice if it

pursued the COPCO case. It would be asserting a principle

and measure of damages in that case directly contrary to

its assertions in the other cases. Thus, the trust obli-

gation owed to the Klamath Tribe was buried by the weight

of government self-interest.

This is but one example. There are others, and

there will always be others so long as the United States

remains in the conflicting position in which it now finds

itself.

a
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Water Rights 

President Nixon gave prominence to protection of

Indian water rights. Over the years, the Indians have felt

it most urgent that their rights in the waters of western

streams be asserted and established. Economically, there

is no more valuable commodity than water in the arid west.

The Indians have felt that the United States, as their

trustee and guardian, has failed to act adequately to as-

sert and establish the water rights which were recognized

by the Supreme Court of the United States in Winters v.

United States (207 U.S. 564 (1908)). Many of us have

watched with amazement, for many years, as the United

States has allowed opportunity after opportunity go by to

protect the Indian water rights. This was especially true

in the early phase of the Colorado River litigation.

All competent observers realize that the Secre-

tary of the Interior, the Cabinet officer charged with ad-

ministering Indian affairs, is the umpire of a tug-of-war

in his own department. The Bureau of Indian Affairs fre-

quently with commendable zeal tries to protect the interests

of the Indians (including their water rights) but the Bureau

of Reclamation has, as its mission, the development of recla-

mation and irrigation projects, many of which require that

Indian water rights be strictly limited to those which are

economically feasible as determined by the Bureau of Recla-

mation. We don't read this limitation in the Winters case.

But it is only reasonable to ask how the trustee may act

fairly amid such conflicts.
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S.2035

S.2035 would create a separate entity outside of

the Department of the Interior to promote the rights, claims

and interests of the Indians in their natural resources, un-

fettered by the other programs, aims and ambitions of the

agencies and bureaus within the Department of the Interior

An earlier version of this bill elicited much discussion and

constructive criticism from the Indian community. As a re-

sult, on April 28, 1971, the Secretary of the Interior recom-

mended a revised bill to provide for the creation of the In-

dian Trust Counsel Authority. That bill was introduced as

S.2035 on June 9, 1971. It is substantially improved over

its predecessor, but still requires additional modifications.

Rather than burden you with a lengthy discussion

of the bill and its various provisions, which have been

covered by others, I will move immediately into the areas

of the bill which we believe should be amended to have the

bill fulfill the needs of the Indians.

We have attached, as Attachment A, a list and

explanation of four technical amendments which we believe

should be made for purposes of clarification.

More major amendments which we feel should be

made are as follows:

Sections 8 and 9 - Powers and Duties of the Authority 

Our suggestion involves extensive changes in

language and the exact means by which the Authority will

4
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accomplish the purposes for which it is 
to be established.

Sections 8 and 9 are the meat of the b
ill, outlining the

exact services and functions the Authori
ty may perform in

carrying out its purpose - the preservat
ion and protection

of Indian natural resource rights. We believe that the plan

proposed by these two sections is somewh
at confusing.

Section 8 authorizes the Authority to perfor
m "legal

services," and Section 9 authorizes it to su
e "for the protec-

tion, preservation, utilization, conservatio
n, adjudication,

or administration of natural resources or 
interests" had or

claimed. Neither the bill nor the transmittal lette
r from

Secretary Morton to the President of the Sen
ate explains why

two sections are necessary. We interpret Section 8 as

authorizing the Authority to take over the r
ole of the De-

partments of Justice and Interior in the are
a of the protec-

tion and preservation of Indian natural reso
urce rights, as

the lawyer for an Indian tribe or individual
, for the pur-

poses of prosecuting claims and urging India
n interests

against third parties. In other words, one role of the

Authority would be to replace the Departments 
of Interior

and Justice in rendering legal services involvin
g private

parties or corporations, states, their officers 
or employees

to Indians and Indian tribes on claims to and ri
ghts in

natural resources, especially where a governme
ntal policy

might affect the judgment of the Secretary of th
e Interior

or place him in a conflicting position.

We see the role of the Authority under Section

9 as that of an adversary against the United Sta
tes or its
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departments or agencies, states or subdivisions thereof,

or corporations, public or private. In this role, the

Authority will bring legal actions on behalf of Indians

or Indian tribes, often in opposition to the Department

of Justice.

We believe that both the language of the two sec-

tions and the existence of the two separate sections outlin-

ing the duties and powers of the Authority lead to unneces-

sary and undesirable ambiguities. For example, from those

sections it is unclear whether the Authority may bring suits

against third parties for money damages. Since Section 10

authorizes suits against the United States pursuant to 28

U.S.C. §§ 1346(a)(2) and 1491, it would seem that the Authority

may sue the United States for money damages. This uncer-

tainty should be clarified. The amendment we have suggested

would permit suits for money damages only if the suit meets

the standards set out in the amendment.

Another ambiguity arises because neither Section

8 nor 9 makes clear the scope of power the Authority has to

preserve and protect Indian natural resource rights. For

example, is a suit for a tax refund from a state a suit for

the protection and preservation of Indian natural resource

rights as defined in the bill? We think not. We believe that

very few cases involving claims for money damages are actually

for the preservation and protection of natural resource rights

of Indians as the term is used in the purpose clause of the

bill. A claim for money damages usually arises when a re-

source has been lost, not for its protection or preservation.
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Moreover, the need for the Authority may not exist in a

suit for damages. In such a case, a fund will or may be

produced and may serve as a basis for employment of private

counsel on a contingent basis.

Finally, the bill does not make clear whether the

Authority may defend suits, or intervene in actions in the

name of the United States. The bill does provide that the

Authority may sue in the name of the United States. We

believe that the Authority should be permitted to "act" in

the name of the United States in prosecuting, defending and

intervening in suits for or relating to Indian natural re-

source rights. For example, pursuant to the recent deci-

sion of the Supreme Court in the Eagle River case, some

western states may attempt to force Indian tribes to enter

state proceedings allocating water rights. In these situa-

tions, pursuant to 43 U.S.C. § 666, the United States will

enter on its own behalf. However, the Authority should be

permitted to enter on behalf of the Indian tribes in the

name of the United States, since the United States holds

the tribes' water rights in trust.

In an attempt to clarify some of these ambiguities,

to define clearly the powers of the Authority and to focus

more definitely the areas in which the Authority should

exercise these powers, we suggest that Sections 8 and 9 be

amended to read as follows:

"Sec. 8. The Authority, with the consent

of an aggrieved Indian, Indian tribe, band, or

other identifiable group of Indians, acting

either in the name of the United States, in the

name of the Indian or tribe, or in its own name,
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is authorized to render all legal services, now
authorized to be rendered by the Department of
Interior or the Department of Justice, neces-
sary to preserve and protect natural resource
rights of Indians, including, but not limited
to rights or claims of the Indians to natural
resources, such as rights to land, minerals and
timber; rights to the use of water; and rights
to hunt and fish. The legal services authorized
to be performed pursuant to this section include
but shall not be limited to, the investigation
and inventorying of Indians' land and water rights;
the advocacy of the policy favorable to Indians
within the executive branch; the initiation and
prosecution to final judgment, in all courts of
the United States, and of the States, against
the United States, its departments, agencies,
officers and employees, or against any of the
States, their subdivisions, departments and
agencies, or against persons and corporations
public or private, all actions in law and
equity for the protection, preservation, utili-
zation, conservation, adjudication, or adminis-
tration of natural resources or interests therein
had or claimed by the Indians, including but not
limited to, rights to land, timber and minerals;
rights to the use of water; and rights to hunt
and fish; the defense in any and all courts of
the United States and States, of all actions
in law and equity which might affect claims
or rights to resources owned or claimed by
Indians; the prosecution and defense of appeals
in all courts of the United States and of the
States; and the institution of and participation
in actions in any Federal, State or local ad-
ministrative proceeding in order to protect the
natural resource rights of Indians. The United
States waives its sovereign immunity from suit
in connection with litigation initiated by the
Authority under this section: Provided, however,
that in exercising its discretion in selecting
the Indians and Indian tribes for whom legal
services shall be rendered under this section,
the Authority shall consider whether the Indian
or tribe will be plaintiff, defendant, or in-
tervenor; the nature of the right or rights,
claim or claims, involved; the nature of the
issue presented; the ability of the Indian or
Indian tribe to afford or otherwise acquire
legal representation; and whether the claim can
best be brought in the name of the United States
in the particular situation involved.

"Sec. 9 The legal services rendered pur-
suant to section 8, hereunder, shall in no way
absolve the Department of the Interior and the
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Department of Justice of their responsibilities
to the Indians, including those which derive from
the trust relationship and any treaties between
the United States and any Indian or Indian tribe:
Provided, that in any case in which the Authority
has undertaken to perform legal services for an
Indian or Indian tribe pursuant to section 8 here-
of and the Authority is opposing the Department
of Justice, or the Department of Justice is in a
position of conflict, the Department of Justice
shall be relieved of its responsibility to pro-
vide legal representation for any Indians or In-
dian tribes involved in said suit: Provided fur-
ther, that in determining the litigating posi-
TIF of the Department of Justice on any matter
affecting the rights of Indians or Indian tribes,
the Department of Justice shall consider and give
due deference to the obligations of the United
States deriving from the trust relationship and
any treaties between the United States and any
Indian or Indian tribe."

The suggested amendment is not as extensive as

it appears at first blush. We have attempted to express

more clearly the powers and duties of the Authority to fill

the need we believe the bill attempts to fill. Based on the

stated purposes of the bill and the transmittal letter from

the Secretary of the Interior, the services to be performed

by the Authority relate to the protection of natural resource

rights of Indians. The Authority would have the power to

influence governmental policy in its assigned area of res-

ponsibility, free from conflicts of interest. It would be

free from pressures exerted on decisionmakers now in the

area of Indian affairs. In the -appropriate case, it could

undertake legal representation.

We understand that the Authority is not designed

to become the source for processing claims for money damages

on behalf of Indians and Indian tribes. We do not interpret

the bill as intending to set up an agency to perform free
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legal services for all Indians and Indian tribes with res-

pect to all of their legal problems. We interpret the bill

as intending to fill the area which all seem to agree needs

to be filled - the protection and preservation of Indian

natural resource rights - both at the policymaking level

and, if necessary, to represent the Indians in court.

There is an urgent need in that area. From a

practical point of view, much of the litigation involved

with Indian resource rights involves injunctions, declara-

tory judgments, and other nonrevenue-producing actions. Thus,

a tribe without funds cannot retain legal assistance. Also,

it is difficult or impossible for a law firm to take a case

for injunctive relief on a contingent basis. Accordingly,

in the past, Indians and Indian tribes without funds to hire

counsel have been required to rely on the Departments of In-

terior and Justice to protect their claims to Indian natural

resource rights, even though these Departments, who represent

the interests of the government, often face conflicts with

the interests of the Indians.

This is why there is an urgent need for an In-

dian Trust Counsel Authority or similar agency to represent

strenuously and actively the Indian interests in these

vitally important, but nonrevenue-producing, claims involv-

ing natural resources. The amendment would, we believe,

help to assure that protection and preservation of Indian

natural resource rights are the primary reasons for the

existence of the Authority.

at
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At this point we believe a caveat is in order. We

believe that the worst course to follow to protect and preserve

Indian natural resource rights would be to provide for the

creation of a huge bureaucracy under the guise of "helping" the

Indians. Our view of the Authority is that it would be an office

of modest size staffed with capable men knowledgeable in the area

of Indian law, not a new bureaucracy to carry the cross of Indian

rights into courts all over the country. We do not believe that

the Authority should be an institution to which all Indians may

come to get legal representation on any and all grievances. The

major role of the Authority should be to affect government policy

and decisions on Indian resources by actively urging, free from

conflict, the Indian point of view within the executive branch

prior to any governmental action; failing that, litigation on a

limited, selective and discretionary basis. If it is not made

clear that the major role of the Authority is in the policy

making and non-revenue producing litigation areas, then the

demand on the Authority for its services will be overwhelming

and its effectiveness will be limited because it will be spread

too thinly.

As the President noted in his July 8, 1970, message

the main function of the Authority would be to remove the conflict

of interest with respect to Indians' resource rights out of the

Departments of Interior and Justice and provide for the Indian

an independent voice not influenced by other conflicting national

considerations. We believe that this function can best be

accomplished by making clear that the scope of power of the

Authority, as far as litigation is concerned, shall emphasize

1
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the preservation and protection of Indian natural resource

rights and not undertake claims for money damages unless the

claim is deemed important and private counsel is not forthcoming.

Thus, we believe the Authority should exercise a great deal of

discretion in choosing which cases to litigate, for the Authority

will be unable to institute every action which it is requested

to bring to protect and preserve Indian resource rights.

This brings up the question of guidelines or standards

to indicate to the Authority the intent of Congress which actions

l'elating to Indian resource rights should be given priority.

We do not believe that the discretion of the Authority should be

unlimited. Because we believe that the Authority is not designed

to perform all legal services for all tribes and that it will be

constrained somewhat by its budget, we believe that the statute

itself should contain some specific standards. As we note below,

the insertion of standards also clears up the question of whether

and in what limited circumstances the Authority can or should

bring actions for money damages.

We believe that the standard should balance the po-

tential benefit toIndianscrtribes of a particular action against

the ability of the Indian or tribe to obtain its own counsel in

that action. Thus, the major considerations in the Authority's

decision to accept a case should be the nature of the issue and

the ability of the tribe to obtain its own legal counsel. For

example, where the case involves facts and questions affecting

only one Indian or tribe, the ability of that Indian or tribe to A

afford counsel or to have counsel represent it on a contingent

4
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basis, should be given great weight by the Authority in deciding

whether to pursue the case. However, where the tribe can obtain

its own counsel, but the issue involved may affect many tribes,

such as an involved water rights question, then the Authority

should be able to intervene to urge the position which is most

beneficial for the Indians. The Authority should also be per-

mitted to bring or intervene in suits for damages where a suit

satisfies these criteria.

Another consideration is that often actions could only

be brought under section 9 because the statute of limitations

may have run against the Indians or tribe. When that situation

exists, the Authority should be able to authorize a suit in the

name of the United States and represent the Indian or tribe

either alone or in conjunction with the tribe's counsel. The

ability of the Authority to avoid the bar of the statute of

limitations should, when relevant, be a consideration in deciding

whether to accept a case.

The suggested amendment to section 9, also attempts to

clarify the roles of the Departments of Interior and Justice. It

exempts the Department of Justice from the trust responsibility

in only those cases where it actually opposes the Authority or

where it faces a conflict. We do not see a need to exempt either

department from any trust responsibility merely because the

Authority is acting as the arm of the government representing

Indians in one suit.

The suggested amendment to the bill would authorize

the Authority to act in the name of the United States in all

•
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instances, i.e. as intervenor or in agency proceedings, not

merely as a plaintiff. In addition, the amendment permits the

Authority to act in its own name or in the name of the Indian or

Indian tribe.

Our proposed amendment also omits the language pro-

viding that any suit against the United States should be tried

before a judge without a jury. When a jury trial is available

and permitted under law, we believe the Authority should be

permitted to choose whether to seek a jury trial.

Our last comment relating to our proposed amendment

to sections 8 and 9 is that under section 9 as the bill is drafted,

the Authority cannot initiate but may only intervene in "any

Federal, State or local administrative proceeding in order to

protect the rights of the Indians." Our amendment gives the

Authority power to initiate such administrative proceedings. We

believe the Authority should have this power.

Section 10 - Claims under the Indian Claims Commission Act

The second major area which we feel needs amend-

ment is to clarify the meaning of section 10. Section 10 provides

that the Authority may not file, prosecute or intervene in any

action, claim or other proceeding against the United States re-

lating to any matter as to which a claim has been filed or could

have been filed under the Indian Claims Commission Act or any other

special statute authorizing claims by Indians against the United

States. However, as now drafted, it also provides that, "the

Authority may assist any Indian tribe requesting such assistance

•
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in its claim pending before the Indian Claims Commission."

(Emphasis supplied.) Confusion could arise because of the appar-

ent inconsistency in prohibiting the Authority from "the filing or

prosecuting of or intervention in any action" before the Indian

Claims Commission, but permitting it to assist a tribe requesting

assistance in its claim.

We will explain. All of the claims filed before the

Indian Claims Commission do not relate specifically to the protec-

tion and preservation of Indian natural resource rights, but rather

to money damages for past wrongs. Thus, such claims are really out-

side the Authority's bailiwick. However, experience has taught us

that investigation of a present day dispute often reveals facts

helpful in an "historical" Indian case. Thus, we suggest that the

language following "Provided, however," in section 30, be deleted

and the following language substituted:

"Provided, however, that the Authority may work in
conjunction with attorneys for tribes with claims pending
which were filed pursuant to section 2 of the Indian
Claims Commission Act or any other special statute author-
izing a claims suit to be brought by Indians against the
United States and may freely exchange information with
such attorneys, at the request of the tribe and attorneys."

Section 5 - Outside Counsel and Experts 

The third major area we feel should be changed to help

in carrying out the purposes of the bill is an amendment to sub-

section (b) of section 5 to authorize the Authority to hire outside

counsel and experts whenever it sees fit, not merely when there is a

conflict in the interests sought to be represented. This will assure

that the Authority will be able to provide effective representation.

This is especially true in the beginning years of the Authority.

Thus, we suggest that section 5(h) be amended to read:

"(b) The Board of Directors may, at the request of
the Trust Counsel, hire special counsel and experts which

73-736 0 - 72 - 5
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it deems necessary to assist the Authority in per-
forming its duties. The Board of Directors shall
appoint and fix the compensation of such special
counsel and experts as it deems necessary."

Section 2 - Board of Directors

Another amendment which we feel would strengthen the

bill is the expansion of the Board of Directors to nine members,

rather than three. This would reduce the possibility that

political pressures would influence the operation of the Authority.

For example, if two of the three members of the Board happen to be

from the southwest, the Indians located in other parts of the

country might feel deprived of adequate representation. We

believe the Authority will more quickly capture the confidence

of the Indians if the Board of Directors represents a more repre-

sentative cross-section of the American Indian community. This

suggestion would amend section 2(b).

Section 31 - Documents 

Our suggested amendment relates to the Authority's

ability to demand rather than request certain information, personnel,

services or material it deems necessary to carry out its functions.

As now drafted, section 11 (2) merely authorizes the Authority to

request services, etc. from other agencies. We suggest the follow-

ing addition to section 11 (2):

"Provided, that in any suit initiated or de-
fended by the Authority, any letter, paper, document,
map, or record in the possession of any office or
department of the United States (or certified copies
thereof) may be used in evidence, and the departments
of the Government of the United States shall give
full and free access to the attorney or attorneys of
the Authority to such letters, papers, documents,
maps, or records as may be useful to said attorney
or attorneys in the preparation for trial or trials
of such suit or suits."
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This language is familiar to most attorneys dealing

in the field of Indian law, for it appears in many jurisdictional

acts. For example, see the Act of July 30, 1946, 60 Stat. 715,

sec. 5.

We have one final comment regarding section 11 (2).

We believe the legislative history should make clear (or the

bill amended, which we feel would be unnecessary) that under

section 11 (2) the services of the Department of Justice would

be made available to the Authority in those cases where the

Authority is taking the place of the Department, i.e., in all

cases other than where the Authority is opposing the Justice

Department. Some specific services are: (1) help from the

United States attorneys in filing papers and pleadings; (2) de-

tailing of Justice Department attorneys to assist the Authority

on particular cases; and (3) assuring that the files of the

Department of Justice are readily available to attorneys for the

Authority.

Pre-notification Procedure

Another suggestion relates to the addition of a section

providing that the Authority be informed on any proposed action

by any executive department or agency which might affect Indian

natural resource rights. It is our experience that many problems

which have resulted in long litigation could have 'een solved

easily had all parties been informed of the proposed actions

initially. Thus, to assure that the Authority is notified of

proposed actions of executive departments and agencies, we suggest

the following amendment:
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"SEC. 12. Any executive department or agency
of the United States shall, with respect to any
proposed action which may affect or impair the rights
or claims of any Indian, Indian tribe, band or other
identifiable group of Indians to natural resource
rights to land, timber and minerals; rights to the
use of water; and the rights to hunt and fish within
the United States' trust responsibility owing to the
Indians:

(1) give notice to the Authority and to any
and all affected Indians or Indian tribes, bands
and groups of the proposed action; and

(2) afford the Authority and all affected
Indians or Indian tribes, bands and groups a reason-
able opportunity to submit comments upon the proposed
action and, where an oral hearing is required by law,
or where the department or agency deems it appropriate
to hold a hearing, an opportunity to participate
therein.

Upon taking final action with respect to such pro-
posed action, the department or agency of the United
States involved shall give notice to the Authority
and all affected Indians or Indian tribes, bands
and groups of the final action taken."

The addition of this amendment would necessitate

changing the present section "12" to section "13".

This pre-notification section would permit the Authority

to urge independently the position most beneficial to the Indians

at the policy-making stages of the decision making process and in

our opinion go a long way to solving the conflict of interest

problem without any litigation at all by the Authority.

Finally, we believe that adequate funding of the Authority

is vital to the proper functioning of the Authority. As noted, in

the dual-role of the Authority, the key to the effective repre-

sentation of natural resource rights of Indians will be the funds

authorized and appropriated by Congress to support the Authority.
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ATTACHMENT A

To Testimony of Glen A. Wilkinson, Esquire

On Behalf of Wilkinson, Cragun & Barker -

Minor Suggested Amendments to S.2035 

Amendment to § 2(b) 

2. In Sec. 2(b), change "three" to "nine" so the

section reads:

"The Authority shall be governed by a Board

of Directors composed of nine members to be ap-

pointed by the President by and with the advice

and consent of the Senate."

Reason

We believe that this amendment will aid the Authority

in more quickly gaining the confidence of the Indians across the

country by permitting a greater cross-section of representatives

to be on the Board. The increase in number will also help insu-

late the Board from political pressures. This change requires

a few other technical amendments. First, in § 2(c), change "At

least two" to "A majority" and second, in § 2(d), change "three"

in line 10, p. 2, to "nine", "one" in line 11, p. 2, to "three",

and both times "one" appears in line 12, p. 2, change to "three".

Amendment to § 2(e) 

2. In Sec. 2(e), add the words "Indian members of the

Board of" between "the" and "Directors" on line 21, p. 2, so the

section would read:
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"(e) The President shall designate one of
the Indian members of the Board of Directors to
serve as Chairman at his pleasure."

Reason

We believe that this amendment will also make the

Board more responsive to the needs of the Indians.

Amendment to § 5(d) 

Change Sec. 5(d) to read:

"(d) The Board of Directors shall, in the
event of the possibility of a conflict of interest
within the Authority in its activities under this
Act, hire special counsel and experts, if necessary,
pursuant to paragraph (b) of this section to assist
or represent one or all of such potentially con-
flicting interests."

Reason

As the bill is now drafted, it seems that the Board

"may" hire special counsel when there is a conflict between

parties "requesting" assistance under § 8 or § 9. We believe

that there should be no discretion and that where a potential

conflict of interest appears, the Authority should immediately

hire special counsel. If the Board has discretion not to hire

special counsel where a potential conflict appears, the problem

sought to be cured, will be perpetuated.

Second, the mandatory language requires the other

change in language so that the Board is not required to appoint

special counsel whenever there is a conflict between requesting

parties. The Board should not be required to appoint special

counsel when it is requested to perform services, but decides
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not to undertake performance of them for some reason.

Amendment to § 10 

Section 10 should be amended by adding sections 1362

and 1505 of Title 28 of the U.S. Code, so lines 23 and 24, p. 
6,

would read:

". . . could be brought under the provisions

of section 1346(a)(2), 1362, 149, and 1505 of

title 28, United States Code . . . ."

Reason

These additions merely make complete the sections of

title 28 pursuant to which tribes may bring suit against the

United States. Section 1505, specifically identifies any tribe,

band or other identifiable group of American Indians (including

Alaska Natives) as proper plaintiffs. It is more or less a

subsection under § 1491 and should be mentioned in the bill 
so

that the bill is not interpreted as not authorizing the Auth
ority

to sue under that provision.

Section 1362 provides:

"The district courts shall have original juris-

diction of all civil actions, brought by any Indian

tribe or band with a governing body duly recognized

by the Secretary of the Interior, wherein the matter

in controversy arises under the Constitution, laws, or

treaties of the United States."

Under that section tribes may seek declaratory and

injunctive relief in the district courts. This section should

be included again so as not to permit the inference that the

Authority may not sue under this section.
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The underscored materials are suggested additions to S.2035

A BILL

To provide for the creation of the Indian Trust Counsel Authority,

and for other purposes.

Be it enacted by the Senate and House of Representatives 

of the United States of America in Congress assembled, that in

reaffirming the trust and treaty relationships between the United

States of America and the American Indians, and between the United

States and the Alaska Natives, which Indians and Natives are

hereinafter referred to as "Indians", the purpose of this Act is

to establish an Indian Trust Counsel Authority to provide inde-

pendent legal counsel and representation for the preservation and

protection of the natural resource rights of the Indians.

Sec.2.(a) The Indian Trust Counsel Authority, herein-

after referred to as the Authority, is established as an inde-

pendent agency in the Executive Branch.

(b) The Authority shall be governed by a Board of

Directors composed of nine members to be appointed by the President

by and with the advice and consent of the Senate.

Indians.

(c) A majority of the Board of Directors shall be

(d) The terms of office of members of the Board of

Directors shall be four years, except that of the first nine

members appointed, three shall be appointed for a two-year term,
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three shall be appointed for a three-year term, and three shall

be appointed for a four-year term. A member appointed to fill

a vacancy occurring prior to the expiration of the term for

which his predecessor was appointed shall be appointed for

the remainder of such term. Upon the expiration of his term

of office, a member shall serve until his successor has been

appointed and qualified. A member of the Board of Directors

may be removed by the President only for inefficiency, neglect

of duty, or malfeasance in office.

(e) The President shall designate one of the Indian 

members of the Board of Directors to serve as Chairman at his

pleasure.

(f) The members of the Board of Directors shall

receive pay at the daily equivalent of the rate provided for

grade GS-18 in section 5332 of title 5, United States Code, for

each day they are engaged in the business of the Authority, and

shall be allowed travel expenses, including a per diem allowance

as authorized by section 5703 of title 5, United States Code,

in connection with their services for the Authority.

Sec.3. The Board of Directors shall convene at the

call of the Chairman, but must convene at least once each

quarter, to set policy for the Authority and review its activities.

The Board of Directors shall report to the President and the

Congress annually on the activities of the Authority.

Sec.4. The Board of Directors shall, without regard

to the provisions of title 5, United States Code, governing ap-



70

pointments in the competitive service, appoint and prescribe

the duties of a chief legal officer for the Authority, who shall

have the title of Indian Trust Counsel, and who shall be paid at

a rate equal to that provided for in level V of the Executive

Schedule (5 U.S.C. 5316), and a Deputy Indian Trust Counsel who

shall be paid at a rate not in excess of that provided for grade

GS-18 in section 5332 of title 5, United States Code.

Sec.5. (a) The Board of Directors shall appoint, fix

the pay of, and prescribe the duties of such attorneys as it

deems necessary after consulting with the Indian Trust Counsel.

(b) The Board of Directors may, at the request of the 

Trust Counsel, hire special counsel and experts which it deems 

necessary to assist the Authority in performing its duties. The

Board of Directors shall appoint and fix the compensation of such

special counsel and experts as it deems necessary.

(c) Attorneys or special counsel appointed under this

section may, at the direction of the Authority, appear for or

represent the Authority in any case in any court, before any com-

mission, or in any administrative proceeding.

(d) The Board of Directors shall, in the event of the

possibility of a conflict of interest within the Authority in its 

activities under this Act, hire special counsel and experts, if

necessary, pursuant to paragraph (b) of this section to assist or

represent one or all of such potentially conflicting interests.

Sec.6. The Board of Directors shall, subject to the

provisions of title 5, United States Code, appoint such employees

4o.

dr
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as it deems necessary in exercising its powers and duties.

Sec.7. The Authority, in the exercise of its functions,

shall be free from control by any executive department.

[We have combined sections 8 and 9 of S.2035 and drafted one
section to define the powers of the Authority and the other to
clarify the roles of the Departments of Interior and Justice.
We have underscored only additions to S.2035, not the portions
which we have merely reorganized.]

Sec.8. The Authority, with the consent of an aggrieved

Indian, Indian tribe, band, or other identifiable group of Indians,

acting either in the name of the United States, in the name of the 

Indian or tribe, or in its own name, is authorized to render all

legal services, now authorized to be rendered by the Department of

4 Interior or the Department of Justice, necessary to preserve and 

protect natural resource rights of Indians, including, but not 

limited to rights or claims of the Indians to natural resources,

such as rights to land, minerals and timber; rights to the use of

water; and rights to hunt and fish. The legal services authorized

to be performed pursuant to this section include but shall not

be limited to, the investigation and inventorying of Indians' land

and water rights; the advocacy of the policy favorable to Indians 

within the executive branch; the initiation and prosecution to

final judgment, in all courts of the United States, and of the

States, against the United States, its departments, agencies,

officers and employees, or against any of the States, their sub-

divisions, departments and agencies, or against persons and

corporations public or private, all actions in law and equity for

the protection, preservation, utilization, conservation, adjudication,
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or administration of natural resources of interests therein

had or claimed by the Indians, including but not limited to,

rights to land, timber and minerals; rights to the use of water;

and rights to hunt and fish; the defense in any and all courts of 

the United States and States, of all actions in law and equity 

which might affect claims or rights to resources owned or claimed 

by Indians; the prosecution and defense of appeals in all courts

of the United States and of the States; and the institution of 

and participation in actions in any Federal, State or local ad-

ministrative proceeding in order to protect the natural resource

rights of Indians. The United States waives its sovereign im-

munity from suit in connection with litigation initiated by the

Authority under this section: Provided, however, that in 

exercising its discretion in selecting the Indians and Indian tribes 

for whom legal services shall be rendered under this section, the 

Authority shall consider whether the Indian or tribe will be 

plaintiff, defendant, or intervenor; the nature of the right or 

rights, claim or claims, involved; the nature of the issue pre-

sented, the ability of the Indian or Indian tribe to afford or 

otherwise acquire legal representation; and whether the claim can 

best be brcught in the name of the United States in the particular 

situation involved.

Sec.9. The legal services rendered pursuant to section 8,

hereunder, shall in no way absolve the Department of the Interior

and the Department of Justice of their responsibilities to the

Indians, including those which derive from the trust relationship
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and any treaties between the United States and any Indian o
r

Indian tribe: Provided, that in any case in which the Authority 

has undertaken to perform legal services for an Indian or 
Indian 

tribe pursuant to section 8 hereof and the Authority is opposi
ng 

the Department of Justice, or the Department of Justice is 
in a 

position of conflict, the Department of Justice shall be relie
ved 

of its responsibility to provide legal representation for 
any 

Indians or Indian tribes involved in said suit: Provided fu
rther,

that in determining the litigating position of the Departme
nt of 

Justice on any matter affecting the rights of Indians or In
dian 

tribes, the Department of Justice shall consider and give d
ue 

deference to the obligations of the United States deriving 
from 

the trust relationship and any treaties between the United 
States 

and any Indian or Indian tribe.

Sec.10. The powers granted to the Authority by this

Act shall not extend to the filing or prosecution of or i
nter-

vention in any action, claim, or other proceeding against
 the

United States relating to any matter as to which a claim 
has

been filed or could have been filed under the Indian Clai
ms

Commission Act of 1946, as amended, or any other speci
al statute

authorizing a claims suit to be brought by Indians aga
inst the

United States but shall not include suits that could b
e brought

under the provisions of section 1346(a)(2), 1362, 1491 an
d 1505 

of title 28, United States Code: Provided, however, that the

Authority may work in conjunction with attorneys for trib
es with 

claims pending which were filed pursuant to section 2 of 
the 
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Indian Claims Commission Act or any other special statute 

authorizing a claims suit to be brought by Indians against the 

United States and may freely exchange information with such 

attorneys, at the request of the tribe and attorneys.

Sec.11. The Authority is authorized to--

(1) make such rules and regulations as it deems neces-

sary to carry out its functions;

(2) request from any department, agency, or inde-

pendent instrumentality of the Government any information, person-

nel, services or materials it deems necessary to carry out its

functions under this Act; and each such department, agency or in-

strumentality is authorized to cooperate with the Authority and to

comply with a request to the extent permitted by law, on a reimburs-

able or nonreimbursable basis; Provided, that in any suit initiated 

or defended by the Authority, any letter, paper, document, map,or

record in the possession of any office or department of the United 

States (or certified copies thereof) may be used in evidence, and 

the departments of the Government of the United States shall give 

full and free access to the attorney or attorneys of the Authority 

to such letters, papers, documents, maps, or records as may be 

useful to said attorney or attorneys in the preparation for trial 

or trials of such suit or suits;

(3) receive and use funds or services donated by others;

and

(4) make such expenditures or grants, either directly or

by contract, as may be necessary to carry out its responsibilities

under this Act.

0
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Sec.12. Any executive department or agency of the 

United States shall, with respect to any proposed action which 

may affect or impair the rights or claims of any Indian, Indian 

tribe, band or other identifiable group of Indians to natural 

resource rights to land, timber and minerals; rights to the use 

of water; and the rights to hunt and fish within the United 

States' -crust responsibility owing to the Indians:

(1) give notice to the Authority and to any and all 

affected Indians or Indian tribes, bands and groups of the pro-

posed action; and 

(2) afford the Authority and all affected Indians or 

4 Indian tribes, bands and groups a reasonable opportunity to submit 

comments upon the proposed action and, where an oral hearing is 

required by law, or where the department or agency deems it ap-

propriate to hold a hearing, an opportunity to participate therein.

Upon taking final action with respect to such proposed action, the 

department or agency of the United States involved shall give 

notice to the Authority and all affected Indians or Indian tribes,

bands and groups of the final action taken.

Sec.13. There are authorized to be appropriated to the

Authority created herein such sums as may be necessary to carry

out the provisions of this Act.

•
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Senator ANDERSON. The next witness is Paul Bloom.

STATEMENT OF PAUL BLOOM, GENERAL COUNSEL, NEW MEXICO
INTERSTATE STREAM COMMISSION, AND STATE ENGINEER

Mr. BLOOM. Thank you, Mr. Chairman. I am Paul Bloom, special
assistant attorney general for the State of New Mexico, and I am
general counsel for two New Mexico State agencies, the State engineer-
ing office and the New Mexico Stream Commission. Those agencies
have authority over the intrastate and interstate water concern of the
State of New Mexico.
I have submitted several copies of a prepared statement, in the

interest of brevity I will try to summarize that statement, and with
the permission of the Chairman, I would like to comment briefly, if
I may, on some of the points developed by earlier questions and the
statements of earlier witnesses.
Senator ANDERSON. Without objection that will be done.
Mr. BLOOM. Mr. Chairman. I appear on behalf of these New Mexico

agencies essentially in opposition of the proposed legislation.
The reason for that opposition is set out in detail in the statement

of the New Mexico Stream Commission which I already referred to.
By way of background, perhaps I should explain that I have been
personally and the State of New Mexico has been deeply involved in
questions of determination of Indian rights. In this case, Indian water
rights, for the last 6 years of my tenure as counsel for the State
engineering and interstate stream commission.
I believe this has given me some prospective of other problems under

discussion today. I believe, as a general matter, that the administra-
tion's case for this bill is based essentially on emotionalism. It is not
supported by a sound, logical analysis, it is in fact totally without
documentation as, Mr. Chairman, you and other Senators developed
by your questions this morning of representatives of the Justice De-
partment. They were entirely unable to cite one specific case in which
they conceded that there had been an actual sacrifice, an actual detri-
mental effect, an actual injury to any Indian tribe resulting from the
large conflict of interest.
Now, it is common knowledge, Mr. Chairman, that a great publicconcern has been manufactured, and I use that word advisedly, inthe Nation in the last 2 or 3 years concerning allegations of conflict ofinterest within the United States and how these conflicts havegrievously sacrificed the interest of the Indians in regard to theirnatural resource claim.
It is my contention, Senator, that while I cannot and it wouldn'tbe appropriate for me to try to endorse every judgment decision that

the Justice Department has made, as a matter of fact, far from endors-ing every judgment decision and not being authorized to speak forthem, I would point out that I am presently involved in six or sevenlawsuits against the Justice Department right now involving the de-termination of the Government rights and in five of those cases, therights of Indian reservations and Indian Pueblos.
I believe I have some personal experience of the manner in which theJustice Department makes these decisions. I don't agree with every

1
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one of those decisions, as a matter of fact, many of their claims the

State of New Mexico is earnestly resisting, but we believe the ap-
propriate forum for settling these things is in the courts.
I do repudiate, and I feel I must, for my own personal experience

the insinuations and allegations that have been made in the public
media and in testimony last month before another subcommittee of
the Senate of the United States, involving a large conflict of interest,

some of which went to the cases that I, myself, am involved in.
I believe Mr. Chairman, that a careful reading of the record will

demonstrate beyond a shadow of doubt that these allegations of a con-
flict of interest, and I speak particularly as they relate to the New
Mexico litigation now pending on water rights, have been grossly and
deliberately exaggerated and I believe I can demonstrate to the com-
mittee's satisfaction that that is the case and that, in fact, the Justice
Department has within the limitations of the budget and within the
limitations of ethical legal practice has striven manfully and honestly
and devotedly to represent Indians of the United States, to discharge
its trust functions in regard to Indian natural resources, honorably
and as I say on individual matters of judgment as far as claims go, I
cannot say I agree with the Justice Department case by case, but I
shouldn't have to.
The point is the courts determine questions of judgment on what are

legal rights of Indians and what are not. The basic allegation made to
support this legislation laid before this subcommittee is the allegation
that the Government is systematically sacrificing the interest of the
Indians to that of other Federal agencies and entities as far as claims
are going and as far as my experience goes, I must report that is simply
not true.
The Justice Department is attempting to the best of its ability,

sometimes arguing legal theories that I don't agree with, and that the
State is resisting, but manfully attempting to vindicate the rights of
Indians as they see them and I submit the basic difficulty is, and this
is a very common thing in law practice, that there are attorneys both
within and without the Government who disagree with the Justice
Department's construction and interpretation of certain cases. This is
a purely natural and normal situation.
But I believe this disagreement on how to interpret certain cases

and rules of law has been blown up artificially into a case for inherent
conflict of interest which is unreasonable.
Let me attempt to give a couple of examples. In New Mexico when

we brought the first of the series of water rights adjudication suits
which arose off of the San Juan-Chama project which you had so
much to do with initiating, when we did this in order to provide law-
ful administration of these projects, we were aware that among the
principal beneficiaries of these projects are the Indian people of New
Mexico, I could and I stress that because I want to demonstrate the
good faith of the State of New Mexico in taking the position that it
does today.
This should not be understood—the San Juan-Chama project and

the Navajo Indian irrigation project jointly approved by Congress in
1952 are now and will be when completed of immense effect to the
Indians and non-Indian people of New Mexico. Therefore, I am not

73-736 0-72 6
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speaking out of any partisan interest on the part of State agencies totake advantage of Indian tribes or deprive them of any resource. As amatter of fact, a quick summary of what is happening in these proj-ects I think will refute that.
Right now we have two major irrigation water-related projects

underway in New Mexico. One involves a diversion from the San JuanRiver into the Rio Grande. Its total cost, when all the tributaries arebuilt in 10 or 20 years, will be considerably less than $100 million.
Incidentally, that project which benefits the people of Albuquerque,

the middle Rio Grande, and half of the people of New Mexico live inthat valley, that cost less than $100 million and involves only 100 acre-feet a year diversion. At the time that was approved a project wasauthorized for the exclusive benefit of the Navajo Tribe. That involves
550,000 acre-feet of water, new water with land leveled and canals dugto bring the water right to the land. I cite this in order to document
that the State of New Mexico, far from opposing the vindication andexercise of Indian water rights, has supported this fully.
It was because we recognized the Navajo Tribe clearly had a WintersDoctrine claim that the State of New Mexico, as you know, Mr. Chair-man, has strongly supported this project for the Navajo Tribe, and, asa matter of fact, when that project is completed, and it is authorized

now at a cost of $206 million, compared to less than $90 million for aproject that benefits half the population of New Mexico and the RioGrande Valley, that project, Mr. Chairman, will ultimately use five-
sevenths cent of New Mexico's share allocated in the Upper Colorado
River contract.
That ought to be sufficient to document that New Mexico is strongly

in support of Indian claims and exercising and enjoying the benefits.
There is so much emotion in this field that it is always assumed that
the State or private interests are trying to take something away from
the Indians.
I want to document this point in order to comment on a point raised

by Mr. Wilkinson, and which also has been raised by statements before
other committees of the Congress and in the press in the past.
The statement is very frequently made that the Bureau of Reclama-

tion is the greatest enemy of the Indians. In fact, this statement was
made to Senator Kennedy's subcommittee investigating conflicts of
interest and Indian water rights last month. It was also said that the
San Juan-Chama project is causing a genocide, or has caused a geno-
cide of the Pueblos in New Mexico. The State of New Mexico deplores
very strongly the use of this emotional and unreliable vocabulary.
Almost hysterical references to things like genocide and statements
like the Bureau of Reclamation is the greatest enemy of the American
Indians.
In New Mexico neither of these statements remotely is true. As a

matter of fact, the Bureau of San Juan-Chama project has been author-
ized by Congress to bring water for new irrigation to 2,000 acres of
land for one Pueblo, the San Juan Pueblo, and they will not have to

• pay a dim,) to reimburse for that project. Yet people come before the
committees of the Congress and say, and I am quoting now in substance
testimony given last month to a committee and say, I have stood there
and seen this water diverted and what has happened to the Pueblo
Indians is genocide.
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There is no foundation for this and we deplore very strongly the fact
that extremely important and beneficial water resources projects, proj-
ects beneficial for both the Indian and non-Indian people of New
Mexico have been brought into debate suggesting that the Bureau of
Reclamation and the State of New Mexico could have been involved
in some way in systematically sacrificing some Indian rights. There
is simply not a word of truth in that.
At the cost of being repetitive, let me point out in some more detail

what I am talking about. In a committee print of the Committee on the
Judiciary of the United States, put out this year, a certain study was
made and allegations were made concerning inherent conflicts of in-
terest. Now, I dwell on this point, Mr. Chairman, because it is gen-
erally known that this is the reason why the administration in its
present statements has supported this bill and, of course, needless to
say, it is because the President has endorsed it, that the representatives
of the Justice and Interior Departments who must be obdient to the
White House have been here today. I think their own testimony has
documented the lack of enthusiasm in these departments, the lack of
genuine enthusiasm for it.
The gentlemen from Interior and Justice have come today and

argued a brief and they have done the best they can with a very poor
brief. They tried to come here and tell you that because of some con-
ceivable contingent possibility of interest we should make a radical
substantive fundamental departure in law.
Now, I ask, has that very seriously been used by the Congress as a

basis for a fundamental change in law. The feeling of some Federal
people in response to a White House commitment that there is some
possibility of future conflict and in consequence of that we should
abandon the practice of 120 years of settled legal practice, settled
tradition in which the Justice Department and the Indians clearly
understood their role? Yet, this morning we hear high Government
officers come here and seriously argue that although they cannot docu-
ment a single case of sacrifice of Indian interest, nevertheless because
of the contingent possibility a radical departure in the law should be
made.
Let me point out how specious and superficial some of the argu-

ment has been. I read from this study that was published by the Senate
Judiciary Committee purporting to document well known and recog-
nized conflicts of interest. It refers here on page 11 to water right
litigation. They are talking here about suits which the State of New
Mexico has brought through my office and the Attorney General's office
in order to provide lawful administration of the projects which this
Congress has authorized in order to construct the San Juan-Chama

project.
There are two illustrations of conflict of interest seriously offered

here. The first one is that we have brought suits on tributaries of the

Rio Grande and not on the main stream of the Rio Grande. There-

fore, they say we have left several pueblos on a tributary in a posi-

tion where they cannot maintain water rights on the main stream of

the Rio Grande. As a matter of geology, this is true. But I ask you to

recall the recent Eagle County decision of the U.S. Supreme Court

and the commonsense situation that would result if it were necessary

in order to get an adjudication of water rights on any part of the Rio
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Grande to determine any water rights of the Rio Grande. Even if wecut off the river between the northern and southern boundary of NewMexico. In my section the State and virtually half of the populationwe have is related to the Rio Grande system.
Senator,. I stress this point because I want to document that a lotof superficial reasoning has been used to try to work up an emotionalatmosphere m which to justify legislation of this kind by such allega-tions as this. We have 18 pueblos in New Mexico, they are on the mainstream and main tributaries of the Rio Grande. A suit to determineall rights at the same time would cost conceivably millions of dollars,take decades and is unnecessary. As a matter of fact, several of the

pueblos in New Mexico presently oppose it because they have a favor-
able situation today without an adjudication and don't want it.

Recently the same issue was litigated in the U.S. district court in
New Mexico where two pueblos in the main stream of the Rio Grande,
represented by an attorney who made an appearance on behalf of the
Department of the Interior, when these pueblos asked that the suits be
enlarged or dismissed, the Federal courts looked at that and laughed
and they told the Government and the private attorneys it is not neces-
sary, your rights are not involved, you are not prejudiced in any way,
you are not a part and not within the scope of this lawsuit. Your
claims are reserved for another day to determine at the proper time.
Yet this statement expressly says that the failure to join the main-

stream claims is a conflict of interest. The other is even shabbier. They
say because the Government simultaneously represents the natural
forest claim and the Indian claim there is an apparent conflict of
interest. We submit, Your Honor, and I document this in my statement,
the conflict of interest, if there is one, has worked to the detriment
not of the Indians but of the natural forests. Because, in fact, under
the Winters doctrine, the same document that man asked about earlier,
the Government claims 1898 and 1909 on rights by it has claimed
prehistoric rights, paramount rights of all of the tributaries for the
Rio Grande for the Indians. Does that sound like genocide or betrayal
of interest?
Senator FANNIN. Mr. Chairman, we certainly have a very informed

constituent and very fine witness. I very much appreciate what he has
given us and if there are any questions we could submit to him in
writing, I would certainly like to do that.
Senator HANSEN. I have just one, do you think this bill overall will

help or hurt the Indians?
Mr. BLOOM. I think it will seriously hurt the Indians in the long run

for the reasons I set out in my statement.
Senator HANSEN. Thank you.
Senator ANDERSON. Well, if you will wait a while, I will go over and

vote and come back for the additional material. Thank you.. .
Mr. Bloom, if you will submit the rest of your testimony, it is get-

ting late and we have another hearing this afternoon on a different
subcommittee.
Mr. BLOOM. Fine, I will do that.
Senator ANDERSON. We will file any questions later on.
(Whereupon, at 12:50 p.m., the hearing was recessed, subject to the

call of the Chair.)
(Mr. Bloom's complete statement follows:)
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STATEMENT OF PAUL L. BLOOM, GENERAL COUNSEL, NEW MEXTCO INTERSTATE
STREAM COMMISSION

The asserted need for the referenced legislation has been founded upon the

argument that the federal government now faces "conflicts of interest" in respect

to its trust responsibility for Indian interests in natural resources. These con-

flicts are said to arise out of the government's position as a proprietor of public

lands and user of natural resources in its own right. While the potential for such

conflicts is indisputable, it is doubtful this can justify the termination of the

historical responsibility of the Justice and Interior Departments for the protec-

tion of Indian property, as proposed in this bill.
In those situations where an Indian interest in land or water is or may be

threatened, and the United States has no proprietary interest in the same sub-

ject matter, the relation of the United States to the Indians is very simple and

sraightforward. As guardian of dependent Indian tribes, the United States has a

clear fiduciary obligation either to bring suit for the vindication of the Indian

right or to defend the Indian right at government expense. This rule is rooted

in statutory and case law and may, in the event of dereliction, be enforced by

legal action initiated by a tribe so situated, either to compel the government to

discharge its duty as guardian, or for damages for failure to act.

In a case where an Indian claim in natural resources requires vindication 
or

defense and the United States also has a proprietary interest in the su
bject

matter, the United States has available, under present law, two alterna
tives.

If, in its judgment, the United States' proprietary interest requires a 
claim

Inconsistent with that required by the fiduciary obligation to the Indian
s, the

government must either subordinate its claim to the Indian claim or 
authorize

the tribe to secure private counsel for the prosecution or defense of the 
Indian

claim.
In the four Rio Grande tributary water right adjudication suits in which

 the

United States has appeared as a plaintiff, making claims for National F
orest

lands and on behalf of six Indian pueblos, the government has in each
 case

claimed and aggressively sought to prove immemorial rights to waters nece
ssary

to supply the present and future needs of the Indians, while claiming
 reserved

rights for National Forest lands with priorities no better than 1896. If the U
nited

States succeeds in legally establishing the rights it claims for the Indians,
 then,

of course, it simultaneously reduces or even destroys the usefulness and va
lue of

its Forest reservation rights. If this is a conflict of interest, it is one of 
which

the Forest Service has more reason to complain than do the Indians. L
ikewise,

in the Taos River Stream System, the United States Bureau of Reclamation h
as

been authorized by Congress to construct, and has found feasible, a tributa
ry

unit of the San Juan-Chama Project, which requires adjudication of water righ
ts.

Despite the Congressional mandate and the desire of an Interior Department

agency to build this project, that same Interior Department recommended 
dis-

missal of the adjudication suit, and the Justice Department has so moved, pure
ly

and simply because the Pueblo of Taos does not wish to have its rights adjudi-

cated. In this case, also, it would appear that the United States resolved a poten-

tial conflict of interest by preferring the position of its Indian ward to the 
will

of Congress and the interest of an Interior agency. These water right c
ases give

an example of the superficiality of the "conflict of interest" charge leveled

against the government in respect to competition between Indian claims a
nd

federal proprietary claims. As far as is known, the United States has acted in

like manner outside New Mexico in similar problems.
The simplest illustration of separate representation is that arising out of the

case for condemnation of an interest in Indian lands by the United Stat
es. In

such a case, the United States must and does authorize the tribe to empl
oy

counsel of its choice, as the nature .of the action is such that the Indian 
interest.

in increasing compensation is inconsistent with the government interest 
in

minimizing compensation.
The same rule apples in any situation where the Indian interest may be incon-

sistent with that of the guardian, and it should be remembered that the Unit
ed

States, in deciding when separate counsel for Indians is necessary, must act sub-

ject to the very high standard imposed upon a guardian charged with a fiducia
ry

duty toward its wards, and, further, subject to judicial review of an alleg
ed

abuse of this discretion.
Another avenue for the litigation of Indian claims in natural resources under

present law is that of a suit brought directly by a tribe through counsel of 
its
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choice. Congress and the courts have recognized the right of tribes to initiatelitigation generally and control its progress unless and until the United Statesintervenes in or is brought into the same action. Under presently existing law,the United States has been held, in a recent case, to lack legal authority to payor reimburse the Indians for cost of counsel in suits brought by a tribe or inwhich a tribe is authorized by the United States to appear separately.It is hard to see how the present situation imposes any hardship or unfairnessupon the Indian tribes, except to the extent that in certain circumstances theyare required to pay the legal fees arising out of prosecution of their claims. Itwould, of course, be a very simple matter for Congress to solve this problem,by enacting legislation authorizing the Secretary of the Interior, at his discre-tion or in specific cases, to reimburse tribes for the reasonable expenses involvedin the prosecution or defense of Indian claims through private counsel.Another aspect of the "conflict of interest" problem seems to have been over-looked by the proponents of the Trust Counsel Authority. A frequent and sig-nificant "conflict" encountered in the representation of Indian claims is the con-flict between tribes with competing or conflicting interests. This is certainly truein regard to land claims and, by the nature of things, very often true in respectto water rights. The protracted legal battles between Acoma and LagunaPueblos over their boundaries will serve as an example, as well as the long-standing land title controversies between the Hopis and Navajos and the Zunisand Navajos.
Because of the transient nature of water, the field of water right claims pro-duces even more spectacular division and disputes between Indian tribes. NewMexico's water rights adjudication program covering the Rio Grande tributariesinvolved in the San Juan-Chama Project has given rise to the following align-ment among the Pueblos. Six northern pueblos have endorsed adjudication oftheir rights in tributary adjudication suits. One northern pueblo (Taos) hasrefused to consent to adjudication of its water rights and claims sovereign im-munity from suit. Two Middle Rio Grande pueblos have attempted to intervenein the tributary suits seeking either to enlarge or dismiss them; two other Mid-dle Rio Grande pueblos have appeared as friends of the court resisting the at-tempted intervention.
This illustration of the complexity of Indian claims and positions in the waterrights area will serve to demonstrate the futility of attempting to solve conflictof interest problems merely by shifting representation from Justice and Interiorto a new agency. The underlying problem of the impossibility of choosing be-tween irreconcilable Indian positions (and claims) will remain untouched afterany such transfer is accomplished, as the Trust Counsel will be no more ablethan the Justice Department has been to represent inconsistent Indian posi-tions. The straightforward, practical and ethical solution to this very real con-flict problem is action by the Interior and Ju.tice Departments to authorizeeach tribe which has a claim adverse to the United States or to another triberepresented by the Justice Department to be separately represented by privatecounsel, whose fees will be paid or reimbursed by the United States wherenecessary.
It is clear on its face that the Indian Trust Counsel Authority Act would rep-resent a radical departure in the exercise by Congress of its trust responsibilityover dependent Indians. The termination of all responsibility of the Justiceand Interior Departments for the representation of Indian interests in naturalresources would appear to be inimical to the interests of the Indians. Congressis being asked to turn its back upon the settled practice of many decadesduring which Congress has delegated its constitutional power over Indian affairsto the Interior Secretary and the Attorney General. The proposed act wouldtransfer a significant portion of that authority and responsibility to an entirelynew and independent agency, totally without executive or legal experience orprecedent to guide it. It would also free the Department of Justice to more ag-gressively represent the Federal proprietary interests against Indian claims.Apparently, the proposed Act would leave the Indians without anyone author-ized to defend actions brought against them. This bill would strip the JusticeDepartment of a// legal responsibility to represent Indian interests in naturalresources, while vesting in the Trust Counsel Authority the power only to ini-tiate or intervene in legal proceedings. If this is an oversight, it should be cor-rected. If it is intentional, then it is probably intended to support future argu-ments that Congress intended that the Indian tribes be immune from suit. Thiscould lead to the wholly un,-atisfactory situation that, in regard to naturalresources claims, Indians could sue anyone at federal expense, but no one could

sue Indians.
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The principal features of the proposed Trust Counsel Authority raise ques-
tions as to the nature and extent of its powers. Thus, the extremely broad grant
of authority to initiate or intervene in litigation involving the natural resources
claims of any "aggrieved Indian, Indian tribe, band, or other identifiable group
of Indian," against any person, corporation, political entity, state or the federal
government, would appear to be intended to facilitate and even stimulate the
filing of a vast array of lawsuits over lands, waters, timber, fishing rights, etc.,
in a sufficient volume to overwhelm the federal and state courts in many parts
of the country for many years to come. Suits to enjoin Bureau of Reclamation,

Corps of Engineers and other water supply and water management projects
could be expected to be brought on behalf of Indian individuals or tribes claim-
ing a potential injury.
In addition to the far-reaching claims for prior and paramount water rights

which may be expected to be filed on behalf of Indians claiming rights in such
stream systems as the Missouri-Mississippi, Columbia, Colorado, Rio Grande,
as well as streams in the eastern United States, it is probable that a considerable
Impact of this legislation will be felt in the area of land claims. The bill, at
several points, includes within the responsibility of the Authority the claims
of any Indian tribe, etc., in lands or rights to lands, and also contains a section
prohibiting the revival or relitigation of claims that could have been filed under
the Indian Claims Commission Act. It should be remembered, however, that, In
respect to lands, the Claims Commisison Act restritced Indian claims to judg-
ments for money damages after proving of aboriginal title and taking by the
United States. A new generation of Indian claims against the United States for
land, instead of money damages, like that of Taos Pueblo for the Blue Lake area,
would be encouraged.
Furthermore, the Act covered only Indian claims against the United States.

Therefore, it would seem to follow that any individual or tribal Indian claims
in or to lands anywhere in the United States, which seek to quiet title in the
claimant and against the United States or anyone else would be clearly within
the scope of this statute and that Indian claims for money damages for taking of
land against anyone other than the United States would be authorized. The broad
waiver of immunity by the United States also suggests the probability that,
whether or not its sponsors so intended, the Act could be used to secure a broad
right of judicial review over executive actions of the Bureau of Indian Affairs
and the Secretary. Certainly, a large proportion of actions or failures to act by
the Bureau of Indian Affairs and the Interior Secretary arguably affect the
claims of an Indian or an Indian tribe to rights in land, water, timber, fishing
and hunting, etc. By granting a blanket consent to sue the United States, Con-
gress will authorize a constant judicial scrutiny and supervision of Interior
Department actions wherever an Indian feels himself aggrieved. Up to now, the
courts have been extremely reluctant to interject themselves into the relation-
ship of the United States as guardian to its Indian wards and have generally
declined to review such executive actions. It should be noted here that the review
of executive action made possible by this bill is much greater than that possible
under present law. As discussed above, Indian tribes may now sue the Secretary
of the Interior or his subordinates only upon a claim that he had acted ultra
vires, i.e., outside his constitutional or statutory powers, or in one of the few
and narrow areas such as tort claims where Congress has consented to suit.
Under the proposed Trust Counsel Authority any individual Indian or tribe
could secure review by the courts of any action or refusal to act by the guardian
in the area of natural resources.

CONCLUSION

The proposed legislation carries greater risks than benefits to the Indian peo-
ples. It would set them again on the road toward termination of federal responsi-
bility without solving any truly important Indian problem now existing.
The simple, direct and effective solution to the only documented and demon-

strated problem in the legal relations between the guardian and ward, that of
the United States representing Indians when it has an inconsistent proprietary
interest or when two or more tribes have conflicting claims in the same subject
matter, is to authorize federal reimbursement of the costs of private legal coun-

sel to the tribes in such positions. This action will leave the historical responsibil-

ity of the government to the Indians unimpaired and still permit adequate repre-

sentation for Indian claims without imposing unfair financial burdens on the

tribes.
I certify that the New Mexico Interstate Stream Commission adopted the fore-

going statement on the 14th day of November, 1970.
S. E. REYNOLDS,

Secretary, Interstate Stream Commission.
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(Subsequent to the hearing, Mr. Bloom submitted additional com-
ment as suggested by Senator Anderson, which follows:)

STATE OF NEW MEXICO,
STATE ENGINEER OFFICE,

Sante Fe, N. Mex., December 28, 1971.
Hon. CLINTON P. ANDERSON,
U.S. Senate, New Senate Office Building,
Washington, D.C.
DEAR SENATOR ANDERSON: This is in response to your invitation to submit addi-

tional comment on points made by the Secretary of the Interior and the Assistant
Attorney General for Lands and Natural Resources in their testimony on Novem-
ber 22, 1971 before the Indian Affairs Sub-committee of the Committee on Interior
and Insular Affairs.
One of the points made by Secretary Morton was that the transfer to the pro-

posed Trust Counsel Authority of the present role of the Interior and Justice
Departments in regard to Indian natural resource claims would merely clarify
the function of both dem rtments by eliminating the possibility of conflict of
interest between Indian claims and inconsistent federal proprietary claims. You
will recall that the Justice Department witnesses, in answer to your questions to
Attorney General Kashiwa, were unable to document any past or pending case in
which an Indian claim has been sacrificed or impaired. Moreover, the corollary
of Secretary Morton's point is that freeing the Justice Department from its tradi-
tional concern with the defense of Indian natural resource claims will actually
force Justice to single-mindedly represent federal proprietary interests such as
those of the Bureau of Reclamation, National Forest Service, National Park
Service, Bureau of Sport Fisheries & Wildlife against the Indians. Thus, the
expertise and prestige of the Justice Department will be thrown onto the scales
in opposition to Indian claims where Justice heretofore has been compelled to
subordinate federal proprietary interests to Indian claims. It is hard to see how
this can result in anything but serious detriment to the Indians, particularly as
the Trust Counsel will be an unknown quantity in respect to legal experience,expertise in Indian Law, and appropriations for many years to come. The resultwould be a partial termination of federal trust responsibility to Indians, whether
or not this is intended.

Assistant Secretary Loesch testified in substance that the only difference result-ing from the transfer of this responsibility would be that Interior would requestthe Trust Authority instead of the Justice Department to represent Indian natural
resource claims in cases where there is a potential conflict between such claims
and those of a federal agency. This is a gross understatement of the scope of the
proposed legislation. Sections 8 and 9 authorize the Trust Counsel Authority "with
the consent of an aggrieved Indian, Indian Tribe, Band or other identifiable
group of Indians" to initiate "all actions in law and equity for the protection,
preservation, utilization, conservation, adjudication, or administration of natural
resources or interests therein had or claimed by the Indians. . . ." The bill no-
where limits the responsibility of the Trust Counsel to cases in which the Interior
Department requests the filing of suits, and it expressly deprives the Justice
Department of all responsibility for representation of Indian resource claims. It
seems clear, therefore, that the Trust Counsel would have a vastly larger man-
date to initiate litigation than that indicated by Assistant Secretary Loesch'sstatement. In substance, the bill would authorize the Trust Counsel to bring any
suits or administrative actions against any person, corporations, state or federal
governmental agency, wherever it deemed such a suit advisable, provided only
that it had the consent of an aggrieved Indian. It is very probable in fact that,far from acting on the request of the Interior Department, the Trust Counsel
would frequently oppose that Department. If the jurisdiction of the Trust CounselAuthority were limited to cases brought at the request of the Interior Depart-ment as client agency, objection to the bill would be substantially reduced.

Sincerely,
PAUL L. BLOOM,

General Counsel.

•
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INDIAN TRUST COUNSEL

TUESDAY, NOVEMBER 23, 1971

U.S. SENATE,
SUBCOMMITTEE ON INDIAN AFFAIRS
OF THE COMMII-rEE ON INTERIOR AFFAIRS,

TV asking ton, D.0 .

The subcommittee met, pursuant to recess, at 10 a.m., in room 3110,
New Senate Office Building, Senator Lee Metcalf, presiding.
Present: Senators Metcalf, Fannin and Hansen.
Also present: Forrest Gerard, professional staff member and

Thomas Nelson, assistant minority counsel.
Senator METCALF. The subcommittee will be in order.
This is a continuation of the public hearing before the Subcom-

mittee on Indian Affairs on S. 2035 to provide for the creation of the
Indian Trust Counsel Authority and for other purposes.
At yesterday's hearing the subcommittee heard testimony from the

Department of the Interior and the Department of Justice. The two
governmental agencies charged with fulfilling the trust responsibility
with regard to Indians. Also testifying at yesterday's hearing were a
private attorney representing several tribes and the general counsel
to the New Mexico Interstate Stream Commission.
The provisions of S. 2035 are designed to give greater protection to

the land and other natural resources of American Indian tribes. The
subcommittee is anxious to hear the views and recommendations of the
Indian leadership with respect to the proposed legislation. Therefore,
our witnesses for today have been confined primarily to the Indians
and their attorneys.
The first witness on the list for today, two witnesses representing the

National Congress of American Indians, Leo Vocu, executive director,
and Franklin Ducheneaux, legislative consultant.
If you will come forward, we are delighted to see you.

STATEMENT OF LEO VOCU AS READ BY FRANKLIN DUCHENEAUX,

LEGISLATIVE CONSULTANT, NATIONAL CONGRESS OF AMERICAN

INDIANS

Mr. DUCHENEAUX. Mr. Vocu, Mr. Chairman, will not be here. We
just finished up our annual convention in Reno and he had to tie up
some loose ends.

Senator METCALF. You reckon he had to recoup his losses?
[Laughter.]
Mr. DUCHENEAUX. I will present his statement, if it is all right.
Senator METCALF. Go right ahead.

(85)



86

Mr. DUCHENEAITX. Mr. Chairman, I appreciate this opportunity to
appear before the subcommittee to present the position of the Na-
tional Congress of American Indians on S. 2035. In its recently con-
cluded annual convention in Reno, Nev., NCAI passed a resolution
supporting the enactment of legislation embodying the concept of
S. 2035, and directing its staff to take such action as is necessary to
secure the passage of such legislation in a form satisfactory to the
Indian people. We will submit a copy of that resolution as soon as it
is available.

Senator METCALF. It will be incorporated into the record.
(The resolution referred to was not received in time for inclusion

in the record.)
Mr. DUCHENEAUX. The time is long past due that legislation such as

this be considered and that the Congress squarely face and examine
the sensitive, but critical problems involved in protecting the trust
estate of the American Indian.
There is no need to go into the nature of the trust responsibility

of the United States for Indian tribes. It was and is an obligation
freely assumed by the United States and was in almost every case a
quid pro quo transaction. In fact, in some cases, the United States
assumed this burden for its own benefit and against the wishes of the
tribe involved. So, it cannot be denied. It has been laid out by the
courts, the Congress, and the Executive. It has been defined and inter-
preted by cases, congressional enactment, and executive regulation.
Before going on, we would like to make this point. The Congress

is not the trustee nor are the courts, nor is the President or any ofthe departments or agencies of the executive branch. The United
States of America is the trustee. When the Department of the Interior
and the BIA act upon Indian trust property, they do so as agents of
the trustee. The same is true of the Department of Justice.
The trust exists. The only remaining question is if it is fully met

and implemented. The Indian people have, down through the years,
said, "No." The Indians and the NCAI today say "No." And despite
the protestations of Mr. Bloom yesterday in his testimony, high officials
of the United States, including the President of the United States,have very emphatically said "No."

Yesterday, the subcommittee requested witnesses for the Justice
Department to comment on instances when their Department had been
in default, consciously or otherwise, on their trust responsibility. Quite
understandably, they advised the subcommittee that they could bring
to mind no such instance. They were then requested to review their
records and files and report to the subcommittee on any such instances.
Quite obviously, they are going to report the same answer. It is beyond
belief that they would do otherwise.
The Justice Department is not going to write a letter acknowledging

that in case X, employee Y failed to take into consideration a certain
known factor resulting in a known damage to an Indian tribe or
individual. Nor are they going to admit in public that any part of the
Department or any of its employees, now or in the past, knowingly,
colluded with public or private officials under political or other pres-
sure in such a fashion as to result in damage or loss of trust property
or rights.
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If this must be proven, it must be proven by some outside body such
as this subcommittee or the parent committee through the expenditure

of time and money and the use of expertise. The Indian people do not

have the resources and authority.
But even with such limited resources and ability, we can present

enough evidence to at least raise some doubts.
A most glaring example is the action of the Department of Justice

in their intervention in the landmark case of Arizona versus Cali-
fornia. As you may know, this case involved the adjudication of the
relative rights to the use of water in the Lower Colorado River be-
tween Arizona and California and some private users in California.
The United States intervened to protect its own rights, including

those held in trust for the several Indian tribes in the area. The peti-
tion filed with the clerk of the Supreme Court of the United States was
a forceful one, written by an obscure, but talented lawyer in the De-
partment, William Veeder. The petition asserted the superior and
paramount right of the Indians to the use of waters not only from the
Lower Colorado River drainage, but from the entire Colorado River
Basin under the Winters Doctrine.
Four days later, under extreme pressure from high officials in four

Western States, the Justice Department, in a highly unusual action,
withdrew the brief physically from the Office of the Clerk and resub-
mitted it with guts ripped out.
The Indians lost, the western water users gained, and the Justice

Department was a party. And, Mr. Chairman, I would like to submit,

if I may, for the record a copy of the material on this point, including

a brief filed by some of the Indian attorneys, a New York Times
article pointing out the pressure brought to bear, if I may.

Senator METCALF. Do you want them at this point in the record or
at the conclusion?
Mr. DUCHENEAUX. If they are to be included in the record, I would

like them at this point, sir.
Senator METCALF. At this point in the record, all right.
(The document referred to follows:)

•
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No. 10, Original

SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 1956

STATE OF ARIZONA,
Complainant,

V.

STATE OF CALIFORNIA, PALO VERDE IRRIGATION DISTRICT,
IMPERIAL IRRIGATION DISTRICT, COACHELLA VALLEY
COUNTY WATER DISTRICT, METROPOLITAN WATER DISTRICT
OF SOUTHERN CALIFORNIA, CITY OF LOS ANGELES, CALIFOR-
NIA, CITY OF SAN DIEGO, CALIFORNIA AND COUNTY OF SAN
DIEGO, CALIFORNIA,

Defendants,
UNITED STATES OF AMERICA,

Intervener

MOTION FOR LEAVE TO FILE .REPRESENTATION OF INTEREST
BY THE COLORADO RIVER INDIAN TRIBES OF THE COLORADO
RIVER INDIAN RESERVATION, ARIZONA AND CALIFORNIA;
GILA RIVER PIMA-MARICOPA INDIAN COMMUNITY, ARIZONA;
HUALAPAI INDIAN TRIBE OF THE HUALAPAI RESERVATION,
ARIZONA; NAVAJO TRIBE OF INDIANS OF THE NAVAJO E,ESER-
VATION, ARIZONA AND NEW MEXICO; SALT RIVER PIMA-
MARICOPA INDIAN COMMUNITY OF THE SALT RIVER RESER-
VATION, ARIZONA; THE SAN CARLOS APACHE TRIBE, ARIZONA
AND THE FORT McDOWELL MOHAVE-APACHE INDIAN COM-
MUNITY OF THE FORT McDOWELL RESERVATION, ARIZONA.

The petitioners herein move for leave to file the accom-
panying representation of interest. In support of this mo-
tion petitioners show as follows:

1. The petitioners are American Indian Tribes with a
total population of about 85,000, each with a tribal organ-
ization recognized by the Secretary of the Interior as au-
thorized to represent its Tribe.

2. Each of the Tribes resides within the lower Colorado
River Basin and is the beneficial owner of lauds and the
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right to the use of water within the basin. The right to
their respective shares of these waters is vital to the con-
filmed existence of the members of the Tribes and to the
future development of a. stable economy on their reserva-
tions.

3. This case presents for adjudication the relative rights
of the parties-litigant and, of petitioners and other Indian
wards of the United States to divert waters from the lower
Colorado River Basin.

4. Justice and fair play require that a determination be
made as to whether the Attorney. General of the United
States is representing conflicting interests in this case, and
if so, whether the interests of petitioners are adequately
and properly represented.

5. There is doubt as to whether petitioners may file as
amicus curiae since they are real parties in interest as bene-
ficial owners of an undetermined portion of the water rights

• at stake.

6. There is doubt as to whether petitioners may intervene
as separate parties since their interests are committed to
adjudication by the intervention of the United States and
in any event petitioners are without available funds or
means for preparing and participating in this case.

7. Under Rule 9 of this Court, the Federal Rules of Civil
Procedure are applicable as a guide in original actions.
The procedure here followed by petitioners would be the
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procedure utilized to apprise a district court of a corn-
parable situation.

Respectfully submitted,

Z. simPsoN Cox,
liuhrs Tower,

Phoenix, Arizona,
Attorney for Gila River Pima-
Maricopa Indian Communty,
Arizona.
RICHARD F. HARLESS,
1410 North Central Avenue,
Phoenix, Arizona.

C. M. WRIGHT,
128 North Church Street,
Tucson 1, Arizona,

Attorneys for the Colorado
River Indian Tribes of the
Colorado River Reservation,
Arizona and California.
ARTHUR LAZARUS, JR.,
1700 K Street, N. TV.,

1Vashingon, D. C.,
Attorney for the San Carlos
Apache Tribe, Arizona.

Of Counsel:
MARVIN J. SONOSKY,
1028 Connecticut Avenue,

Washington 6, D. C.
STRASSER. SPIEGELBERG,
FRIED & FRANK,
1700 K Street, N. TV.,

Washington 6, D. C.,
General Counsel for Association on
American Indian Affairs.

NORMAN M. LITTELL,
1824 Jefferson Place, N. W.,

Washington, D. C.,
Attorney for the Navajo
Indian Tribe.
ROYAL MARKS,
1019 Title & Trust Bldg.,
Phoenix, Arizona.,

Attorney for the Hualapai
Indian Tribe, Arizona and
for the Salt River Pima-
Man.copa Community, Arizona.
GEORGE W. BOTSFORD,
30 Pima Plaza,

Scottsdale, Arizona,
Attorney for the Fort McDowell
Mohave-Apache Indian Community
of the Fort McDowell Reservation,
Arizona.
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No. 10, Original

SUPREME COURT OF THE UNITH STATES

OCTOBER TERM, 1956

STATE OF ARIZONA,

V.
Complainant,

STATE OF CALIFORNIA, PALO VERDE IRRIGATION DISTRICT,
IMPERIAL IRRIGATION DISTRICT, COACHELLA VALLEY
COUNTY WATER DISTRICT, METROPOLITAN WATER DISTRICT

OF SOUTHERN CALIFORNIA, CITY OF LOS ANGELES, CALIFOR-
NIA, CITY OF SAN DIEGO, CALIFORNIA AND COUNTY OF SAN
DIEGO, CALIFORNIA,

Defendants,
- UNITED STATES OF AMERICA,

Intervener

REPRESENTATION OF INTEREST BY THE COLORADO RIVER

INDIAN TRIBES OF THE COLORADO RIVER INDIAN RESER-

VATION, ARIZONA AND CALIFORNIA; GILA RIVER PIMA-

MARICOPA INDIAN COMMUNITY. ARIZONA; HUALAPAI INDIAN

TRIBE OF THE HUALAPAI RESERVATION, ARIZONA; NAVAJO

TRIBE OF INDIANS OF THE NAVAJO RESERVATION, ARIZONA

AND NEW MEXICO; SALT RIVER PIMA-MARICOPA INDIAN

COMMUNITY OF THE SALT RIVER RESERVATION, ARIZONA;

THE SAN CARLOS APACHE TRIBE, ARIZONA AND THE FORT

MCDOWELL MOHAVE-APACHE INDIAN COMMUNITY OF THE

FORT MCDOWELL RESERVATION, ARIZONA.

1. The petitioners are American Indian Tribes with a

total population of about 85,000, each with a tribal organ-

ization recognized by the Secretary of the Interior as au-

thorized to represent its Tribe.

2. Each of the Tribes resides within the lower Colorado

River Basin and is the beneficial owner of lands and the

right to the use of water within the basin. The right to

their respective shares of these waters is vital to the con-

tinued existence of the members of the Tribes and to the

future development of a stable economy on their reserva-

tions.

3. This case presents for adjudication the relative rights
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of the parties-litigant and of petitioners and other Indian
wards of the United States to divert waters from the lower
Colorado River Basin. The Indian rights in the water stem
from treaties with Indian tribes, executive action, the crea-
tion of Indian reservations and various Acts of Congress.
Winters v. United States, 207 11. S. 564, 576-577; United
States v. Walker River Irr. Dist., 104 F. 2d 334, 336 (C.A. 9,
1939) ; Cohen, Felix S., Handbook of Federal Indian Law,
pp. 316-319 (1945).

4. The United States has intervened in this case and has
placed the rights of petitioners in issue. As a result peti-
tioners are precluded from asserting their rights in their
own names and on their own behalf. They have no control
over the course of the suit, no voice in its direction and no
right or opportunity to participate in the formation or trial
of the issues. The United States controls their interests
in issue. It can waive or compromise their rights, fail to
prosecute them in full or in part, allow them to go by de-
fault, or fail to assert essential contentions. Heckman v.
United States, 224 U. S. 413, 445-446; Pueblo of Picuris in
State of New Mexico v. Abeyta, 50 F. 2d 12, 13-14 (C.A. 10,
1931).

5. The petitioners present to the Court the question of
whether their interests can be properly or adequately rep-
resented by the Attorney General of the United States if
the interests of the United States, as a sovereign proprietor
and contractor are in direct conflict with the interests of the
petitioners. Thus the United States has numerous con-
tractual obligations to deliver Colorado River water to
various water and irrigation districts and projects, and
to the States of Nevada and Arizona. It has contracted to
sell electricity (Petition of Intervention, Pars. XII-XXIV).
In addition it has an international treaty obligation to de-
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liver annually 1,500,000 acre feet of Colorado River water

to Mexico (Ibid., Par. XIII).
The proprietary rights and contract commitments of

the United States on the one hand and the beneficial rights
of the Indians on the other are in competition with each
other for the same water. Since there is not sufficient water
to meet the, demands of all parties, priorities and alloca-
tions will be adjudicated. The Attorney General has under-
taken to represent both antagonistic interests of the United
States and these petitioners, competitors for the same
water, and his obligations force him to sit on both sides of

the counsel table at the same time.

6. The dual and conflicting nature of the Attorney G en-
4 eral's position in this case is emphasized by his obligation

to defend the United States before the Indian Claims Com-
mission and the Court of Claims in suits brought by Indian
tribes seeking compensation for loss of water rights. The
law established in this case may provide a clear basis for
recovery or a complete defense in such claims cases of In-
dian tribes. Proper advocacy in this case would compel
the Attorney General to vigorously prosecute the full rights
of petitioners. But if he does so, the Attorney General
may be providing the basis for recovery in Indian claims
cases in which he is obliged to defend the United States.
The conflict seems evident.

7. Petitioners' concern motivating this representation has
not be-en lessened by the proceedings and actions in this
case. The following is illustrative:

(a) On December 31, 1952 the United States moved this
Court for leave to intervene and in support of its motion
advanced the interests of petitioners as a major ground for
intervention. The United States referred to the Colorado
River Compact, a document basic to the rights of the par-

73-736 0 - 72 - 7
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ties and advised this Court as follows (Motion for leave to
intervene, Par. XII) :

* * Thus there is excluded from the operation of
the compact the rights of the United States to divert
or to have diverted water from the Colorado River and
its tributaries on behalf of the Indians. There is an-
nually diverted for or by the Indians from the Colorado
River and its tributaries in the Lower Basin in excess
of 750,000 acre-feet and there are asserted, in the ulti-
mate, claims to a greater amount.

4.

In its brief in support of the motion for leave to intervene
the United States stated (p. 32) "' ' large claims are
asserted on behalf of the Indians whose rights are excluded
from the operation of the Colorado River Compact; ' '".
(b) On November 2, 1953 pursuant to the Court's order

of January 19, 1953, the United States filed its petition of
intervention with the Clerk of this Court. The petition in
unmistakable terms asserted the "prior and superior"
rights of the Indians. It declared (Par. XXVII, p. 23) :

The United States of America asserts that the rights
to the use of water claimed on behalf of the Indians
and Indian Tribes as set forth in this Petition are prior
and superior to the rights to the use of water claimed
by the parties to this cause in the Colorado River and
its tributaries in the Lower Basin of that stream.

Four days later, apparently following heated protests
by parties-litigant opposing the Attorney General's asser-
tion of the Indians' claims, the Attorney General, without
order of this Court and by means unknown to us, physically
withdrew the Government's petition of intervention from
the Clerk's office. On December 8, 1953, without order of
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this Court authorizing amendment, the Attorney General

substituted a revised petition of intervention as if it were

the initial filing. This extraordinary procedural lapse sup-

plied the means for omitting the critical language quoted

above pleading the "prior and superior" rights of the In-

dians. It permitted the United States to make a radical

shift in position without the embarrassment of setting forth

the reasons for the change as part of an application for

leave to amend. A copy of an article written by Luther A.

Huston and published in the New York Times of November

16, 1953, describing this unusual procedure is printed in the

Appendix, infra.

(c) At the pre-trial conference before the Special Master

on April 10-13, 1956, almost two and one-half years after

the Government's petition of int-rvention was filed, the

United States declared that it still was not ready to define

its position on Indian claims either from the standpoint of

law or facts. (Transcript, pre-trial proceedings, April 10,

1956, pp. 18, 23-26, 34-35). The Government's attitude was

akin to that of a passive bystander, with the clear inference

that it desired an inactive role in this case. Thus the As-

sistant Attorney General in charge urged (Ibid, p. 39) :

The United States would like to be last, and we will

only ask the questions we feel the States have not

covered, if that will be permitted.

It seems to petitioners that such an attitude cannot be rec-

onciled with an intent to present and protect the Indians'

full rights. An advocate for the Indians would have no dif-

ficulty in unequivocally asserting the prior and superior

rights justified by law, set out in the petition of interven-

tion initially filed with this Court and withdrawn and
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amended without permission. (See paragraph No. 7a,
supra.)

(e) The transcript of the pre-trial proceedings reveals a
complete failure on the part of the United States to state
affirmatively any intention to present and advocate the pe-
titioners' full rights. The Master's efforts to ascertain the
Government's position were met with avoidance and pleas
of lack of understanding (e.g. passim, Tr. 173-204). The
failure of the Attorney General to assert petitioners' full
rights raises serious doubt as to whether those rights will
be effectively prosecuted by the Attorney General.

8. Petitioners probably have no standing separately to
sue and in any event are without available funds to pre-
pare a project case of this magnitude. The United States
has committed petitioners' rights to adjudication but all
decisions concerning the prosecution or abandonment of
their rights are made by the Attorney General without ref-
erence to or consultation with petitioners. The ultimate
responsibility for rendering m just and correct decree rests
with this Court. Justice and fair dealing require that pe-
titioners' rights should not be subordinated to conflicting
interests through lack of independent advocacy.

Wherefore, petitioners pray as follows:

1. That cognizance be taken of this representation in
view of the helpless position in which these petitioners find
themselves;

2. That the Attorney General be called upon to explain
his unauthorized amendment of the petition of interven-
tion;

3. That the Special Master be instructed as follows:

a. To determine whether a conflict exists between the
Indian interests and the interests of the United States
apart from those of the Indians;
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b. To determine whether the Indian interests are,

or can be adequately represented by the Attorney Gen-

eral of the United States; and

c. To recommend whether the interests of justice

and fair dealing require separate and independent

counsel for the Indians.

Respectfully submitted,

Z. SIMPSON COX,
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Phoenix, Arizona,

Attorney for Gila River Pima-
Maricopa Indian Communty,
Arizona.
RICHARD F. HARLESS,
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Colorado River Reservation,
Arizona and California.
ARTHUR LAZARUS, JR.,
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Washingon, D. C.,
Attorney for the San Carlos
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MARVIN J. SONOSKY,
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Washington 6, D. C.
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American Indian Affairs.
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of the Fort McDowell Reservation,
Arizona.
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[From the New York Times, Nov. 16, 19531

WEST BESET AGAIN BY INDIAN TROUBLE—GETS GOVERNMENT TO WITHDRAW
COLORADO RIVER BRIEF PUTTING TRIBES' WATER RIGHTS FIRST

(By Luther A. Huston)

WASHINGTON, November 15.—Indian trouble has developed again in the West
and this time it was not the Indians but the Great White Father who started it.
Pow-wows are under way in some of Washington's most impressive wigwams

in an effort to settle it and the pipe of peace eventually may be smoked in the
Supreme Court.
It is a complicated situation that involves the fight between Arizona and Cali-

fornia over the use of the waters of the Colorado River, a controversy that has
been raging for more than three decades. The Department of Justice brought
the Indians into it.

Despite a disinclination on the part of the Justice Department to talk about it,
officials revealed today that pressures from Governors of some Western states
induced the department to withdraw a brief it had filed in the Supreme Court,
a step rarely taken, and agree to re-examine an issue it had put forward as a
major ground for intervening in a suit now pending in the high court.
On Nov. 2 the Justice Department filed a brief with the clerk of the Supreme

Court as an intervenor in a suit brought by the State of Arizona against the
State of California and other defendants. Quietly, late in the afternoon of Friday,
Nov. 6, the brief was withdrawn.
At that time, it is understood, it had not been distributed to any of the Supreme

Court Justices.
STATES' RIGHTS HELD. SUBORDINATE

The controversial part of the brief asserted that the rights of the Indians and
Indian tribes in the Colorado River basin to the use of the waters of the river
and its tributaries "are prior and superior" to the rights of Arizona, California
or the other states in the basin. This was a position never before taken, attorneys
said, in all the long history of the development of the prevailing system of distri-
bution of the waters of the river among the states.
Eleven Governors of Western states were in conference at Albuquerque, N.M.,

where the Department was upheld by the courts. He asked his fellow Governors
to join in a protest to Washington.
As a result Jean Breitenstein, a Denver lawyer who represents Arizona and

Colorado in litigation over water problems, was sent to Washington. Mr. Breiten-
stein conferred with J. Lee Rankin, Assistant Attorney General in charge of the
executive adjudications division, and other high officials of the department. On
the basis of the protests of the Western Governors as conveyed by Mr. Breiten-
stein, the brief was withdrawn.

COMMITMENT IS DENIED

Mr. Rankin has told attorneys representing Arizona and California that the
Justice Department was under no commitment to amend the brief. He is said
to have agreed, however, to re-examine the question with an eye to a possible
stipulation that would clarify the extent of Indian rights as against those of
the states involved.
A Justice Department spokesman said that a new brief would be filed. Confer-

ences at the legal level were going on, he said. Whether or not there would be
later conferences between Herbert Brownell Jr., the Attorney General, and some
of the Governors who joined in the protest had not been determined.

Northcutt Ely, an Assistant Attorney General of California, who maintains
offices here and handles the interests of that state in the Colorado River water
controversy, said that what the Federal Government was doing was asserting
a first mortgage on behalf of the Indians on water that already had been appor-
tioned between the states under the Colorado River Compact to which Congress
had given approval.

If the position taken by the Government should be maintained, and sustained
by court decrees, Mr. Ely said, the interstate compact under which California
had spent more than a billion dollars to develop water projects would "be
busted."
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Arizona filed its suit on Aug. 28 against California and seven municipal or

public corporations that have participated, under the laws of California, in the

development of reclamation, electric power and other projects undertaken under

the Colorado River Compact. In substance, Arizona asks the Supreme Court to

declare it entitled to 3,280,000 acre feet of water and limit California to 4,400,000

acre feet. This would add 500,000 acre feet to what Arizona gets now and take

away 500,000 acre feet from California. The river rises in Colorado, near

the crest of the Continental Divide, 9,000 feet above sea level. It flows 1,293 miles,

draining, with its tributaries, parts of the states of Arizona, California, Colo-

rado, Nevada, New Mexico, Utah and Wyoming.
The river traverses a semi-arid region containing about 240,000 square miles.

It finds the sea in the Gulf of California, seventy-five miles below the border

between the United States and Mexico.

CANYON SEPARATES LANDS

The lands to which water of the river may be beneficially applied are sepa-

rated by nearly 1,000 miles of canyon, and the states above this canyon are in

what is known as the upper basin; those below it in the lower basin. The divid-

ing line is at Lee Ferry, twenty-three miles below the Utah-Arizona border.

More than fifty years ago it was discovered that the claims of rights to use

water in the lower basin exceeded the amount of water available. So there might

be an equitable distribution of the available water, the Colorado River Compact

was signed in November, 1922, by California, Arizona, Colorado, Nevada, New

Mexico, Utah and Wyoming.
The compact became effective June 25, 1929, by act of Congress and by Presi-

dential proclamation, although Arizona had not ratified it at the time. Although

water was allotted to Arizona under the compact, the state did not ratify the

agreement until 1944.
The compact appointed in perpetuity to the states of the upper basin 7,500,000

acre feet of water and to the states of the lower basin an equal amount. It was

provided, however, that the lower basin had the right to increase its beneficial

consumptive use of water by 1,000,000 acre feet annually.

RIGHT TO WATER LIMITED

When Congress passed the Boulder Canyon Project Act, it required California

to adopt a state law limiting its right to water delivery from the Colorado to the

number of acre feet specified in the compact, Arizona contends that this means

the 4,400,000 acre feet that constituted the basic allottment made under the lower

basin compact and does not apply to the 1,000,000 additional acre feet the lower

basin received the right to use annually.
Arizona, which is the only other state in the lower basin, declares that all of

the 1,000,000 acre feet should be given to her.
The Indians come into the picture under a clause in the Colorado Compact

that says:
"Nothing in this compact shall be constituted as affecting the obligations of

the United States of America to Indian tribes."
The various Indian reservations and projects in Arizona and California are at

present using, according to the Justice Department brief, 747,170 acre feet of

water from the Colorado River system. The Government asserted that this use

ultimately will increase to 1,747,000 acre feet.
This presents a two-fold problem, according to Mr. Ely. The first is whether

the Indians have a priority to take whatever water they want whether they feel

like it. The second is whether the water claim by the Indians is to come out of

the amounts allotted to the lower basin or whether the Indians can just take

their share in as they want it and let Arizona and California divide what is left.

CALIFORNIA POSITION OUTLINED

The position taken by the Justice Department in its brief is that the Indians

have priority to take what water they want when they want it, regardless of the

share of the states.
California contends that the Indians must share, the same as white citizens, in

the total allotment of the lower basin. Under this interpretation, Arizona, which

has more Indians and more reservations than California, would have to give up

more water to Indian uses than would its sister state.
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California, according to Mr. Ely, does not join in the protest against the claimasserted by the Department of Justice on behalf of the Indians to "prior andsuperior" water delivery rights. Mr. Ely said that his state would like to havethe matter litigated before the Supreme Court. He contends that the questioncannot be settled by stipulation, as Arizona has proposed in the conferences nowgoing on.
The United States should be a party in interest to the Arizona-California liti-gation, Mr. Ely asserts, because of its responsibility to the Indians, its vast ex-penditures in constructing Boulder Dam, which impounds the waters allotted tothe states, and other works necessary to the operation of the project.The Supreme Court was correct, Mr. Ely asserted, in allowing the JusticeDepartment to intervene in the Arizona-California suit, but the Justice Depart-ment was wrong in asserting that the rights of the Indians were "prior andsuperior" to the water-delivery rights of other citizens under the Coloradocompact.

Phoenix, Ariz.Re: Indian representation, Arizona vs. California.
Enclosed is a copy of a letter which we sent the Attorney General of theUnited States.
From our observations and information, we are of the opinion that Indianclaims of rights and interests in the present and future use of waters of theColorado River System will not be fully and vigorously presented to the UnitedStates Supreme Court. We feel that conflicting interests of the United Statesas represented within the Department of Justice will minimize or tend to mini-mize presentation of claims of Indian water rights.
The impression seems to continue that Indian rights will either be presentedat some other time (probably after they have been lost) in other actions, or theIndians will have to be compensated with money for any water that may be lost.It is easier to be comfortable and passive by decrying the past injustices to theIndians than to take present action in protecting those rights which remain.This seems particularly true when present rights run contra to non-Indian eco-nomic and political interests.
Your attention is particularly called to the fact that the ONLY man withinthe Department of Justice (so far as we can ascertain) who is prepared on thelaw and facts of the present proceeding, and who has had experience before thecourts in water litigation has been removed from the case and assigned to newwork.
We feel frustrated on this matter and are frankly seeking advice and assist-ance. We shall appreciate both from you.

Very truly yours,
COX AND COX
Z. SIMPSON COX.

COX AND COX,
Phoenix, Ariz., April 26, 1956.Hon. HERBERT BROWNELL, Jr.,

Attorney General of the United States,
Department of Justice, Washington, D.C.

Sin: The United States of America has intervened in that certain proceed-ing in the Supreme Court of the United States entitled State of Arizona, Corn-plainor vs. State of California, et at, Defendants, United States of America,Intervener, which bears Number 10. It appears from the Petition in Interventionthat the United States recognizes that it has certain obligations to the Indiansand Indian Tribes.
Paragraph XII of the Petition of Intervention summarizes the interests of theUnited States, and reads:
"There follows, in paragraphs XIII through XXX of this pleading, a descrip-tion of the specific interests of the United States of America in the ColoradoRiver System and in the resolution of the controversy between the plaintiff andthe defendants. These interests fall into the following main categories:
"A. The Treaty with Mexico (paragraph XIII).
"B. Contracts for the delivery of impounded water which depend for theirproper performance on the meaning of the Colorado River Compact and theBoulder Canyon Project Act (paragraph XV through XX).
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"C. The structures and projects constructed under or pursuant to the Reclama-
tion Act of 1902, or comparable statutory authority or international obligations,
and in which the United States has a present, direct interest which will be af-
fected by the resolution of the controversy between the parties. These are the
Boulder Canyon Project, Davis Dam and appurtenant structures, Parker Dam
and appurtenant structures, the Yuma Project, including Laguna Dam, the
Gila Project, the Yuma Auxiliary Project, and the Salt River Project (para-
graphs XIV, XXII, XXIII, XXIV).
"D. The claims of the Indians and the Indians Tribes (paragraphs XXV

through XXVII).
"E. Other federal interests, including the generation of electricity, flood con-

trol and navigation interests and projects, fish and wildlife projects, and the
public lands in that area (paragraphs XXI, XXVII, and XXIX).
"Because of the adverse character of the claims asserted by the parties to this

cause and their divergent construction of the fundamental laws upon which each

predicates its respective claims, the United States of America is in grave doubt
in regard to its rights and obligations with respect to the waters of the Colorado
River System and cannot safely exercise its rights, fulfill its responsibilities, or
perform its duties, without great hazard to itself and to the parties themselves,
in connection with the foregoing five categories of interests. For these reasons, it

is important to the United States that the conflicts between the parties be re-

solved and that the rights and interests of the United States be protected in the
course of that resolution."
It is apparent from the foregoing paragraph and more apparent from a full

reading of the petition that the United States of America itself has conflicts of
interests. The United States has a further conflict of interest in that claims of

Indians and Indian Tribes are pending against the United States which might be

favorably affected if the United States fully and adequately represented Indian

interests in this case.
Where a conflict arises between the rights (interests) of a beneficiary and

other interests represented by the fiduciary or a conflict arises between the

rights of the beneficiary and those of the fiduciary, the fiduciary has no alterna-

tive but to see that each beneficiary's interest is independently and fully repre-

sented so that the beneficiary's rights of claim of rights in their best light will be

adequately presented to the Court. We feel that the United States of America can

do no less in the present Supreme Court Proceeding, especially as to the claims

of Indians and Indian Tribes.
Questions arising from the Treaty with Mexico appear to be questions of law.

The beneficiaries and ultimate real parties in interest to the obligations plead

under B and C and the "generation of electricity" in E, are certainly each fully,

adequately and most vigorously represented by and through other parties to the

cause. As to each of these, the United States stands somewhat in the position

of a stakeholder. Examination of the remaining interests summarized in E

might disclose no conflict or possibility of conflict with claims of Indians and

Indian Tribes. If conflict or possibility of conflict was found to exist, independ-

ent counsel could be designated for these other interests. This would allow the

office of the Attorney General to represent claims of Indians and Indian Tribes,

free of any possible conflict. The possibility that liability of the United States

might indirectly result should not deter full presentation of Indian claims in this

present cause.
Other parties to this cause, except the United States of America, have ex-

pended hundreds of thousands of dollars in the preparation of each of their

cases in order that the rights and interests of each might be fully and ade-

quately presented to the Court. At the pre-trial hearings before the Master,

the United States was not prepared and admitted it was not prepared to pre-

sent any facts on behalf of any of the conflicting interests which it represents.
It was not prepared and admitted it was not prepared even to state the position

that it would take as to any of these interests, including Indian claims.
The Department of Justice for many years has had one man working on legal

questions involving water and use of water within the Colorado River System

and the necessary facts pertaining thereto. This man has been transferred from

this work and relieved of any responsibility or right in connection with this

Supreme Court cause on the eve of trial, with no one prepared to take his place.

Each of the parties in this cause, except the United States, is represented

by well recognized water attorneys. The attorneys for each of the parties, engi-



102

neers, other experts and private attorneys representing subordinate interests
under each of the parties, exoept the United States, are working as a team with
full and complete consultations and disclosures within the team.

All private attorneys for Indian groups within the Colorado River Basin are
agreed that the Indians' claims of rights and interests should be vigorously,
fully and adequately presented to the Supreme Court in this cause. These In-
dian groups have consistently requested and recommended consultations in-
cluding Department of Justice, Department of the Interior, and private attor-
neys representing Indian Tribes or groups.
With the advice and consent of attorneys representing the Indians, you, as

Attorney General of the United States, should employ or designate attorneys
whose sole duties would be to represent claims of rights of Indians and Indian
Tribes in this cause. The one man in the Department of Justice who is prepared
on the facts and the law should be included as one of these attorneys. Others
designated or employed should have recognized stature before the Supreme
Court. Congress should be urged to appropriate immediately sufficient funds to
make such representation effective. Such representation should not be subject
to political or economic pressure from non-Indian interests.
The United States of America is several years late in preparing to represent

adequately claims of Indians in this proceeding, and each additional day's delay
adversely affects Indians within the Colorado River Basin.
The United States Supreme Court always has and always will continue to

protect human and property rights. Yet, even the United States Supreme Court
cannot protect rights unless the facts are presented to the Court.
Monetary damages for breach of trust, even if recoverable, will not compen-

sate for loss of Indian water rights.
We are not here representing whether or not Indians and Indian Tribes within

the Colorado River Basin actually do have substantial rights to the use of any
waters of the Colorado System. We do say that their claims of rights should be
fully presented to the Court for its decision. In the United States, Indians, no
less than other Americans, should be entitled to their "day in Court".

Very truly yours,
Cox & Cox,
Z. Sn&PsoN Cox.

(Other letters submitted by Mr. Ducheneaux were illegible and
could not be reproduced.)
Senator METCALF. I want to add Mr. William Veeder was in law

school in Montana at the same time I was, and while you might regard
him as an obscure attorney, he is a very competent and able attorney.
Mr. DUCHENEAUX. Yes, sir I agree with that. At that time, he was

obscure to the Indians.
We can go a little further back in history to an erroneous survey of

the boundaries of the Flathead Reservation in the late 1800's by the
United States under obligation under treaty establishing the reserva-
tion. The survey was made. A few years later, adjoining lands were
placed in a national forest. A few more years later, Agriculture made a
new survey and discovered that an error had been made which resulted
in the inclusion of around 12,000 acres of Indian land in the national
forest.
In 1968, legislation was introduced in the Senate to restore this land

to the Flathead Reservation. During preparation for hearings before
this subcommittee on that legislation, we were advised of the existence
of a letter in the National Archives from the Attorney General of that
date advising the Secretary of the Interior of the error with the ad-
monishment that the Indians not be told of the error. We attempted to
secure the letter and were advised by the Archives that the file con-
taining it was in the possession of the Department of the Interior's
Solicitor's Office. Even a letter from Senator Metcalf could not obtain
the file or letter.

•
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Again the Indians lost, the United States gained, and both the
Justice 
Again,

 and Interior were parties.
We can talk about the rechanneling of the Lower Colorado River by

the Corps of Engineers, and the advice they gave to the tribes that this
would be a benefit to them. Now, the Indians of Fort Mojave, Cheme-
huevi, Colorado River, and Fort Yuma find they may have lost an ex-
tremely valuable right of access to the river. Where was our trustee?
Or, we can discuss the Pyramid Lake on the Pyramid Lake Paiute

Reservation where the lake had dropped 80 feet, the Lahontan trout
seriously endangered, the beauty of one of the most beautiful lakes in
the world destroyed, and the life of a people dangerously compromised.
Why? Because Winters doctrine water of the Indians is being diverted
away from the lake to irrigate non-Indian farms, with the residue
wasted into a game refuge for the enjoyment of the many hunters.
Where is the trustee?
The list is endless. The proof is lacking only because of the inability

of the Indians to secure it themselves and the unwillingness of those
responsible to do so.
We must comment on Mr. Bloom's testimony of yesterday. First,

Mr. Bloom represents the State of New Mexico, and the State's inter-
ests regarding water often are in conflict with the United States and
the Indians. In fact, Mr. Bloom narrates the progress of their suit
against the United States and the Indian tribes as a basis for his argu-
ment. Yet, strangely enough, Mr. Bloom praises the efforts of his
adversary, the Justice Department, on behalf of the Indians and
opposes enactment of this bill. We must conclude that Mr. Bloom
either loves Indians too well and the cause of his employer not enough,
or that he is fearful that enactment of this bill will strengthen the
cause of Indians.
Second, Mr. Bloom either naively or unashamedly asserts that the

United States has a high level and moral obligation as trustee to use
every means to protect and defend Indian trust assets, and that they
have sufficient means to do so. We don't need Mr. Bloom to tell us this.
We know it. We have been saying this for years.
Unfortunately for us, the Indian, the trustee, whether acting

through the Justice Department or the Interior Department, all too
often fails to carry out this high legal and moral obligation because
of political or other pressures.
And then, the means of enforcing our rights become the means of

suppressing them and compromising them. Example? Mr. Bloom
asserts that the tribes have a right to bring an action to protect their
rights with their own counsel until the United States intervenes

' 
at

which time the tribe is in essence evicted from the suit because the
United States is protecting them.
That is true, but then the Indian case seems to languish, and every-

body wins but the Indians. Witness, the Arizona v. California or the
Eagle River case.
We support the concept of this legislation. It will not solve all the

problems of the protection of the trust, let alone all the problems of
the Indians. But it will be a giant step forward. As long as the Depart-
ment of the Interior and the Department of Justice are not relieved
of their basic and primary obligation to administer and protect the
trust, and as long as the trust counsel can provide, in effect, an over-
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sight function, the serious debilitating conflicts of interest can be
eliminated.
NCAI supports, in general, the amendments recommended by Mr.

Wilkinson in his testimony of yesterday. In addition, NCAI has
already provided the committee counsel with suggested amendments
of a tentative nature. We request that we be permitted to file a supple-
mentary statement with a more firm position on these amendments.
Mr. Chairman, we urge that this legislation be given the most seri-

ous consideration, and the amendments suggested by NCAI and the
other Indian witnesses be examined and considered in light of our
fears and future. We further urge that a bill, with at least our major
objections or recommendations met, be reported favorably to the Sen-
ate and passed.
Mr. Chairman, that completes our statement.
Senator METCALF. Thank you very much for a very important and

significant statement, and for describing some of the specific instances
in which the Bureau of Indian Affairs and the Department of Justice
have been derelict.
I call your attention to page 5 of the bill. Do you have a copy of

the bill before you?
Mr. DUCHENEAUX. No, I don't, sir.
Senator METCALF. Page 5, beginning with line 6, where it says the

Department of Justice as of the effective date of this act or as soon
thereafter as practicable is relieved of its responsibility to represent
Indians or Indian tribes with regard to their rights or claims to natural
resources.
Are you in accord with that provision?
Mr. DUCHENEAUX. I am not quite sure anybody who has read the

bill really understands what that means. Mr. Wilkinson was here
yesterday and indicated to him it was very ambiguous; to me it is. The
Justice Department has a whole range of responsibility with regard
to Indian affairs. In some cases on behalf of Indian affairs and in some
cases as a prosecutor of criminal acts or in some cases as an opponent
of the Indian.
I am really not sure what the Justice Department is being relieved

of, and what they are being charged with under this bill.
The United States can represent the Indians in two ways, as I

understand it. They can either act as attorneys for the Indians under,
I think, 25 U.S.C. 175, or they can act on behalf of the trustee of the
United States. So, I am not sure what that means.
Senator METCALF. I am not either, but it would seem to me it would

be a rather unusual situation where, as you point out, it is not the
Congress or it is not the Bureau of Indian Affairs or the Department
of Justice or the President of the United States that is the trustee, it
is the U.S. Government. It would seem to me to be an unusual situa-
tion to say that the trustee would abdicate all of his power and
authority.
I would think it would be important for the trustee to continue to

exercise as much authority over the trust to protect it as possible.
Mr. DUCHENEAUX. I believe I would be in accord with Mr. Wilkin-

son's statement yesterday, that we don't want the trustee to be crowded
with bureaucracies. We want somebody whose authority is independ-
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ent, be it from Justice or Interior, who can provide an oversight

function and yet have the Justice Department and the Interior De-

partment maintain their responsibilties as a trustee to administer on

a day-to-day basis the drawing up of leases, the letting of contracts,

and all of the other things that go into making up the trustee group.

It is not just filing a case which is their duty and responsibility. It

is administering the trust on a day-to-day basis, and we don't want

either Interior or Justice to be relieved of that responsibility.

Senator METCALF. Well, I am inclined to concur.
Mr. Fannin?
Senator FANNIN. Thank you, Mr. Chairman.
I think that was one of the problems we have in considering this

legislation. You say in your statement, "At the annual convention the

NCAI passed legislation supporting the legislation embodying the

concept' and then you are going to furnish the resolution as soon as it

is available.
Mr. DUCHENEAUX. We should have that back this week. We will

begin duplicating and sending it out to our members and we will get

a copy up here as soon as possible. I can summarize it for you.
Senator FANNIN. I would appreciate it if you could, because in con-

sidering this legislation, naturally the hearings will be closed at the

same time the information will be available to us, but if you object to

different stipulations, I think that should be a consideration.
I know you said you wanted the trustee to continue. Then the Justice

Department said the bill should be amended to retain its natural re-

source duties. In other words, the Justice Department agrees evidently

with the bill from that standpoint, that they would not retain the posi-

tion that they have always had of protecting the natural resources of

the Indian tribe.
Are you in agreement with that? As I understand it, you are not,

from the conversation. Is that your position? You are not in agreement

with that?
Mr. DUCHENEAUX. No; I don't think the Indians are in general agree-

ment with that. The Justice Department in the Lands Division can

bring to bear on a trustee problem, in the absence of any conflict which

might exist. In other words, if they were representing only the Indians

as trustees, as a lawyer for the trustee and there was no other Federal

interest or there was no pressure being brought to bear on them from

the outside to compromise, then they can bring to bear on that case

years of experience, a whole raft of lawyers and other backup per-

sonnel which I am quite certain in my own mind that the trust counsel,

if enacted, would never be funded for.
Yet, at the same time the Justice Department is in conflict situations

in many cases where they are representing, in the same division—the

Lands Division—they are representing the Bureau of Reclamations

cause or the Bureau's cause, or the national forest and the Indians or

all three of them. We just don't see how they can do it and this would

provide an independent lawyer for the Indians.
In this case, the Indians' cause would be separated out and given

independent representation.
Senator FANNIN. Do you support provisions of this bill which waive

the sovereign immunity of Indians with law suits processed through

•M\
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the counsel, but not those cases filed by the tribes' own attorneys? In
other words, if the counsel authority is handling it, the sovereign
immunity for Indians in law suits is waived? But it is not waived if
it is filed by the tribe's own attorney, in accordance with this legisla-
tion. Do you support that position?
Mr. DUCHENEAUX. We are talking about the sovereign immunity of

the United States?
Senator FANNIN. That is right.
Mr. DUCHENEAUX. I think most tribal attorneys would like to have

the sovereign immunity waived when they bring a suit on their own
behalf. I think I would, too, but I would be satisfied if the trust coun-
sel could bring an action against the United States with a waiver of
immunity to the extent necessary to come within the authority we
have.
Senator FANNIN. Well, maybe that is something we have to go into,

in support of the provisions of S. 2035. Would you support the provi-
sion to permit the trust counsel to decide which outside counsel should
represent a tribe or individual in a natural resource case where it hasconflict as where there is a dispute between tribes. That is in section
5(d) of the bill.
Mr. DUCHENEAUX. I think authority would be provided in the act

to permit the trust counsel authority—I think we are talking about
the board now, to permit the board to hire outside counsel in conflict
cases. But I believe the tribe ought to have a right to select the counselthey want, not the board.
What I am saying is that I don't think the board should have the

right to go out and say, "Attorney X will represent you in this con-
flict situation." The tribe can say, "OK, the authority is going tohire an attorney for us because it is in conflict itself, an outside attor-
ney. We will select the attorney and that will give the board the rightto pass on anyone we select, but we will do the selecting."
Senator FANNIN. Another provision in this regard, the bill does not

permit the trustee of Indian natural resources to call on either the
authority or the Justice Department for legal duties in the event it
sees legal action required. That is in section 7(e). Do you agree withthat?
Mr. DUCHENEAUX. I don't understand the question.
Senator FANNIN. It does not permit the trustee of the Indian natu-ral resource, Interior, to call on the authority or the Justice Depart-ment for legal duties in the event a conflict in interest or legal act isrequired.
In other words, Interior couldn't call on the authority or the Jus-

tice Department for legal duties in the event it sees an instance where
legal action is required.
Mr. DUCHENEAUX. I think if Interior sees an action taking place

which is damaging the trust estate, they would have an obligation tonotify either the trust authority or the Justice Department, depend-ing on who had the responsibility under this act, and to call for some
legal action, as they do now.
Senator FANNIN. Well, Justice would be removed in sections 7 and

8, that authority.
Mr. DUCHENEAUX. Well, I am fairly confused about that section.
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Senator FANNIN. Well, if you would chack that, you would probably

want to comment on it later, on sections 7 and 8. In other words, d
o

you support the provisions of S. 2035 which do not permit the trust
ee

of the Indian natural resources, the Interior, to call on either the a
u-

thority or the Justice Department for legal duties in the event it se
es

an instance where legal action is required?
Mr. DUCHENEAUX. Reading those two sections, I don't see that re-

striction in there. Section 7 provides that the authority shall be fr
ee

from any interference or control by another executive department. We

talked about this and everybody agreed that you can't get away from

that monster OMB, but what they are really talking about here is the

Department of Justice controlling the authority.
Senator FANNIN. Well, they called their attention but they can't

require it.
Mr. DUCHENEAUX. As I understand it, the Bureau of Indian Affairs,

the Department of the Interior, through the Solicitor's Office, see a

wrong taking place to the trust estate by any one, they have an obli-

gation and a right to request the Justice Department to take certain

legal action. The Justice Department can turn them down, but they

have that right now.
Senator FANNIN. That is right. They have the right to request, that

is true. But they can't insist upon it. It is not mandatory.

Mr. DUCHENEAUX. I can't see anything in section 8 that would pro-

hibit the Solicitor's Office to take some action.
Senator FANNIN. Well, "provides the Department of Justice as of

the effective date of this act or as soon thereafter as practicable is re-

lieved of his responsibility to represent Indians or Indian tribes with

regard to their rights and claims for natural resources." So, it does

remove them in this page 5, starting with line 6 with the word

"provides."
Mr. DUCHENEAUX. Under title 25, United States Code, section 175,

the law provides that the United States shall represent Indians in any

suit with respect to their land, et cetera. That seems to say that the

United States will act as an attorney for the tribe or Indian. Now, the

United States has another obligation to represent itself as trustee.

So, you can interpret that proviso to say that the Justice Depart-

ment's responsibility for representing the Indians as an attorney is re-

lieved, but they still have the obligation to represent the United States

as trustee.
Senator FANNIN. Well, I think it should be clarified.
Mr. DucriENEAux. I do, too.
Senator FANNIN. Do you support provisions of S. 2035 which permit

the authority to refuse to pay sufficient fees to an attorney represent-

ing a tribe in a dispute between tribes and thereby stop his representa-

tion of the tribe?
Mr. DUCHENEAUX. I think in a conflict situation where the trust

cousel is being called upon to represent two or more tribes in the same

suit, they ought to be required to pay a reasonable fee to the attorney
selected by the Indians and approved by the board. And I think this

could be determined by the court, what a reasonable fee is, or perhaps

by the board.
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Senator FANNIN. Well, the question was about stopping the repre-sentation of the tribe.
Mr. DUCHENEAUX. Section 5 ( b) says the board of directors shallappoint and fix compensation for such special counsel as is deemednecessary.
Senator FANNIN. Well, what we are talking about is the wordingwhich seems to stop his representation of the tribe under these stipula-tions. That is the problem that I think we face. If they are going tofix the compensation, then they would certainly have control.Mr. DUCHENEAUX. You interpret that to mean that the trust coun-sel can fix the compensation of the current tribal attorneys?
Senator FANNIN. That is right.
Mr. DUCHENEAUX. No, I don't read that as saying that at all. All Iread that as saying is in the event that—
Senator FANNIN. I just call your attention to the bottom of page 3,the board of directors shall appoint and fix the compensation of suchspecial counsel, and then "hire special counsel or experts to representone or all of the parties."
Now, the first statement was taken from the bottom of page 3, thelast paragraph, and the top of page 4, and then on page 4, line 10 Mr. DUCHENEAUX. I don't see anything in this bill which takesaway the right of the tribe at its own expense and under the laws, Idon t know what section it is, which gives the Department or Secretarythe right to approve their counsel, I don't see where this takes awayany of that right. All I read section 5(b) as saying is that the boardcan hire, say, as consultant or for an interim period a special attorneyto do special work for them and experts.
I read 5(d) as saying that the board is also empowered to hire coun-sel to represent an Indian tribe in a conflict situation where it wouldotherwise itself have the obligation to represent that tribe.
Senator FANNIN. If the tribe hires its own counsel, that is somethingdifferent. But I am talking about provisions here where the specialcounsel is hired by a board of directors.
Mr. DUCHENEAUX. I think section 5(d) is the authority that theIndians wanted to permit—if the trust counsel determined that ithad an obligation under the act to represent two tribes in an adver-sary proceeding against each other and it knows it can't do it, itwould be in conflict itself, that would provide the authority wherebyit could pay a special attorney or counsel for one or both of the tribesand get itself out of the conflict situation.
Senator FANNIN. Well, I think if the tribe is going to hire the coun-

sel, it would remove that problem. But that isn't what is stipulated in
the bill.
Mr. DUCHENEAUX. Oh, you mean that the board is being given theright to hire the counsel. I would object to that. I think the tribe shouldhave the right to select the counsel they want.
Senator FANNIN. That is the position I thought you would take.Now, you mentioned about the power of OMB and even with the

stipulations in the bill, are you willing to have OMB exercise control
of the authority?
Mr. DUCHENEAUX. I don't think you can get away from the fact

that OMB is going to exercise the normal budgetary and management
control it exercises over all Federal agencies.
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Senator FANNIN. Do you believe the trust counsel authority would
be filing law suits for the parts of present public domain such as parts
of the national forests, national parks, wilderness areas and so on?
Mr. DITCHENEALTX. If that law suit was somehow tied to the trust

responsibility of the United States, I would say yes. But I couldn't
see the trust counsel going out to any national forest and picking out
a section of land and saying, we are going to sue them and try to get
that back. But if it is tied to the failure of the trust responsibility of
the United States or to the trust property of the United States, I can't
see how they could perhaps avoid it.

Senator FANNIN. Thank you very much.
Senator METCALF. Senator Hansen?
Senator HANSEN. Do you support the provisions of the bill which

provide free attorneys to individual members of a tribe including
law suits by one or more individuals against their tribe for a division
of its natural resources or better use of them?
Mr. DUCHENEAUX. Can I have that again, please?
Senator HANSEN. Do you support the provisions of the bill which

provide free attorneys to individual members of a tribe, including
law suits by one or more individuals against their tribe for a division
of its natural resources, or better use of them? That is what I am try-
ing to say.
Do you support the provision in the bill which, as I understand

and interpret it, would permit the providing of attorneys to indi-
vidual members between one member and the tribe, if in the opinion
of one or more members of the tribe the use that the tribe as a unit
is making of the natural resources are not in the best interest?
Mr. DUCHENEAUX. I would support the trust counsel authority rep-

resenting an individual Indian against the tribe if the individual In-
dian had a legally enforceable right in the trust property. For in-
stance, trust allotment or exchange, something of that nature.
To my knowledge, no member of an Indian tribe has a legally

enforceable right in tribal property. He has an inchoate right which
will only be determined when the Congress terminates that tribe.
I will not support the use of the authority to bring general actions

against the tribe by its members to enforce a better use of the property
in the mind of that individual, because the tribal government itself
is a beneficiary of the trust and has a right to determine the use of its
property.
Senator HANSEN. Do you believe the authority should exercise dis-

cretion as to which law suits it would agree to be responsible for?
Mr. DUCHENEAUX. I think it would absolutely have to have that

right. It couldn't just take every case that comes along..
Senator HANSEN. The provision in section 9, subsection 5, permitting

a tribe to be charged a fee based upon ability to pay which was in last
year's trust counsel authority bill, has been deleted from the bill which
came up this year. In view of the testimony indicating that the trust
counsel authority might not have sufficient funds and staff, wouldn't
that provision make it possible for it to provide more legal services by
charging those for whom it produces valuable judgments?
Mr. DUCHENEAUX. If the trust counsel is going to bring an action

in the name of the tribe and the tribe had sufficient funds to hire its

73-736 0-72-8
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?w.n. counsel, as many do, then those tribes would and probably shouldinitiate the suit themselves on their own behalf. If the suit is goingto be brought in the name of the tribe by trust counsel, and that tribedoes not have sufficient funds to hire its own counsel and many do not,I think the trust counsel should initiate the suit in the name of thetribe. and pay the cost. Otherwise, the trust counsel will be bringingsuit in the name of the United States as trustee and quite obviouslyshould be paying the entire cost of the suit.
Senator HANSEN. Do you agree that the limited resources of thistrust counsel should be drained by the amendment that appears in thisyear's version of the bill, section 10, which now includes appearancesbefore the Indian Claims Commission?
Mr. DUCHENEAUX. I don't read section 10 to authorize and permitthe trust counsel to appear before the Indian Claims Commission. Iread this to say that an Indian tribe may come to the trust counsel au-thority, with its own attorney, and ask for assistance in preparing itscase, if it needs that kind of assistance. But I don't believe section 10,and I may be wrong, has authorized the trust counsel to appear beforethe Indian Claims Commission.
Senator HANSEN. Let me just zero in on the point that I read thatgives me some concern and see if you would make the same interpreta-tion I do. I refer to page 6 of the bill, section 10, beginning with line24, "providing, however, that the authority may assist any Indiantribe requesting such assistance in its claim pending before the IndianClaims Commission."
It would seem to me that proviso would indeed accomplish the resultthat I have suggested in this question. Do you share that feeling?Mr. DUCHENEAUX. It is a very ambiguous statement, but if you readthat proviso as saying the authority may appear and prosecute a claimbefore the Indian Claims Commission, then it negates the whole fore-going portion of that section which would then make it insanity. So, Iwould say section 10, before the proviso says the authority cannot. fileor prosecute or intervene in any action or claim against the United.States before the Claims Commission or any other special statute au-thorizing suits, provided that the counsel can render any assistanceshort of that to a tribe.
Senator HANSEN. Well, it seems to me we are drawing a rather un-clear line there between what it can do and what it should not do: Iam just trying to call attention to what I think are some ambiguitiesin the language, some inconsistencies which seem to be properly ourconcern before it gets written into law.
Mr. DUCHENEAUX. I agree there is a lot of confusion and ambiguity.

My understanding was that the administration did not intend the waythat proviso may be interpreted.
Senator HANSEN. I would like to say parenthetically, Mr. Chairman,

I think some of these questions ought to go to the departmental repre-
sentatives.
Senator METCALF. I was going to comment that most of these ques-

tions which are searching should probably have been directed to the
departmental representatives, but it is appropriate that some of them
ought to be directed to some of the lawyers that are going to appear for
the tribes.
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Senator HANSEN. I recognize the expertise of the present witness and
I want to take advantage of that wisdom in order to get his feeling. I
would say in my defense, I am sorry I couldn't have been here yester-
day. As the chairman knows, I am a member of the Finance Commit-
tee and we had a few things going over on the floor yesterday that kept
me over there most of the time, and as a consequence I didn't get an
opportunity.
Do you believe the tribes and individual Indians realize that the

independent status of this trust counsel authority will prevent them
from asking the executive branch or Congress to get the authority to
do certain specific things in which they want?
Mr. DUCHENEAUX. Yes, I think they do understand that. I think

they understand it is going to be an independent board. It is—if en-
acted, it will be a five-member board, most of whom will be Indian.
I think if they don't, they should understand it will not be able to bring
pressure to bear through Justice or Interior. But at the same time I
think if enacted as we see it being enacted, it will still be able to go to
the Bureau or Department and say, we want an accounting on our
relative rights.
Senator HANSEN. I don't mean to be impertinent by the next ques-

tion. Were the Indians consulted on this legislation when it was formu-
lated and do you know how it came to be formulated? Did this come
from the Indians or what are the facts?
Mr. DUCHENEAUX. The thrust for the fuller protection of the Indian

trust rights obviously came from the Indians. As I said in my state-
ment, the Indians have been crying for this for years and recognized
for years they were in a weak position. Oftentimes Justice failed to
act, and oftentimes the Solicitor seemed to be on the other side. They
recognized that.
The concept for this legislation, that is to say the independent trust

authority, was not initiated by the Indian tribes, as I -recall. It was
brought about by the recent controversy beginning about 1968 revolv-
ing around water rights and other critical problems. It was drafted
within the administration, the Bureau, the Department, and the White
House.
The Indians were later consulted about this and there was a series

of meetings throughout Indian country carried on by the National
Council for Indian Opportunity. It wasn't a very good job, but at least
there was some effort made to consult them.
Senator HANSEN. What other sources of free legal services are avail-

able to Indians such as OSO-California, Indian Legal Services, Ford
Foundation, ongoing programs, et cetera?
Mr. DUCHENEAUX. There are a number of 0E0 legal aid programs

operating on reservations across the country. In my own State I think
there are two which take into consideration about four or five reser-
vations. Other States have legal aid. 0E0 legal aid is not properly
equipped to deal with the trust problems of Indian tribes and indi-
viduals. It really doesn't have the kind of authority to come in as the
trust counsel would have here.
There are indeed the native American rights fund funded by Ford.

There is the California rural legal aid arm, but these are not prop-
erly equipped to deal with the trust problems that this authority has.
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Senator HANSEN. One final question, Mr. Chairman. I appreciateyour indulgence.
Senator METCALF. I am delighted that you are clarifying some of thematters in this bill.
Senator HANSEN. Congress has received requests or suggestions forvarious independent agencies like this one to sue the Government, toprotect consumers, protect the poor, protect welfare recipients, to pro-tect citizens who rely on the Government to regulate the power in-dustry, to protect workers and the environment, to name a few. Allof these requests or suggestions are based on the premise that the pres-ent governmental departments are violating their duty.Do you support these other proposals in general?Mr. DUCHENEAUX. Well, I neither support nor necessarily opposethem. If you want to know the difference we see, it is this: The Indiantribe and individuals and this property, through the long history of ourrelationship with the United States, is a beneficiary of the trust. Aswe say, the trust freely assumed by the United States, in some casesfor the benefit of the United States rather than the Indians.The United States holds the title of this land for us and we wantthat because if not we are going to be destroyed as a tribe.So, we have a special unique relationship with the United States anda relationship which puts us at a very weak disadvantageous position.We feel we need this in order to bolster that position.Senator HANSEN. Thank you very much.
Senator METCALF. Would the Senator yield on that?Senator HANSEN. Yes, indeed.
Senator METCALF. I can't quite let this statement as a question go bywithout some objection. I am the author of a bill, for example, whichwould suggest that we have a consumer counsel like this in utilities.I have cosponsored legislation that we have a counsel in consumerfields. The charge isn't that the regulatory agencies, for example haveviolated their responsibility. The charge today is that by a process ofchange from original concept of regulatory agencies or agencies ofGovernment we have come from a procedure which by the regulatoryagency represented the consumer or the utility users to an adversaryproceeding. I think this is what the Indians are concerned about also.
We have a quasi-judicial proceeding and we don't have the ma-chinery any more to handle this adversary proceeding of the consumer

or the Indian tribe involved, or some of the others. They aren't prop-erly represented before this court or agency involved.
It isn't a matter of not doing your duty. It is a matter of not havingan adequate presentation of the matter concerned. This is why the billwould propose a utility counsel, to present the users side and the cus-tomers side before the Federal Power Commission, without .any al-legation that the Federal Power Commission is not doing its job.
Senator HANSEN. Let me Fay, Mr. Chairman, in response to that,I think you state the case very well. I gather here from the req3onse

made by the witness that, without necessarily trying to associate theinterest of the various Indian groups with these other identifiablegroups, he has said, as I understood him, that in this instance he be-lieves that there is a trust relationship between the Federal Govern-
ment and the Indians and growing out of that deeply long held con-
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viction, he thinks this legislation would best effectuate successfully the
sort of continual concern that the Federal Government holds to the
Indians.
Have I said essentially what you meant?
Mr. DUCHENEAUX. Yes, sir.
Senator HANSEN. Thank you very much.
Senator METCALF. I want to ask one question. You mentioned a reso-

lution from the National Congress of American Indians, and it is not
available now. I understand the National Congress of American In-
dians are in convention?
Mr. DUCHENEAUX. No. We just finished, Mr. Chairman, Saturday

or Sunday.
Senator METCALF. Does that resolution have to be referred back to

the Indian tribe?
Mr. DUCHENEAUX. No, sir; this represents the position of the Na-

tional Congress of American Indians. Not all Indian tribes are mem-
bers of the national congress and therefore we can't presume to say
this is their position, nor can we presume to say it is the position of
all of the tribes of our members. All we can say is that it was a reso-
lution enacted by a majority of the members present.
Senator METCALF. The only problem you have now in presenting it

is a matter of duplication and getting it before us?
Mr. DUCHENEAUX. Yes, sir.
Senator METCALF. And it doesn't have to be referred back to the

tribal members for ratification?
Mr. DUCHENEAUX. No, sir.
Senator METCALF. Who is the new president of the congress.
Mr. DUCHENEAUX. Mr. Leon Cook.
Senator METCALF. Well, thank you very much for your helpful and

informative testimony.
(Subsequent to the hearing the following communication was re-

ceived:)
NATIONAL CONGRESS OF AMERICAN INDIANS,

Washington, D.C., November 23, 1971.
Hon. LEE METCALF,
U.S. Senate, Washington. D.C.

DEAR SENATOR METCALF: We would like to take this opportunity to express the
appreciation of the National Congress of American Indians and the Indians gen-
erally for your time and patience in chairing the hearings of the Subcommittee on
Indian Affairs on S. 2305.
We do not know your position on the bill, the concept, or even the many com-

plaints we presented, but we do appreciate very much your sitting through almost
three hours of Indian testimony so that we might have our day in court. We also
appreciate the presence and participation of Senators Allott, Anderson, Fannin,
Gravel, and Hansen.
We hope that our testimony and our sincere concerns and fears as expressed

at the hearing will have some beneficial effect on the future protection of our trust
assets even if the bill itself does not move forward.
As we indicated in our testimony, we will be submitting supplementary testi-

mony with suggested amendments or comments on amendments already in the
record.

Sincerely yours,
FRANKLIN DUCHENEAUX,

for LEO VOCU,
Executor Director.
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.Senator METCALF. The next witness is an old and personal friend ofmine, one of the outstanding Indian leaders in America, Mr. WilliamYoupee, chairman of the National Tribal Chairmen's Association.Now,. I would suggest that some of these legal questions involvedcould either be propounded as the Senator from Wyoming has pro-pounded them to administration witnesses or to the following witness,Mr. Dellwo, Mr. Totus, or Arthur Lazarus, who has had a great dealof experience in testifying before the committee.
Senator HANSEN. Let me say, Mr. Chairman, we are in the processof propounding a similar list of questions. In some instances that maybe completely duplicative of those that were asked here. I think theyshould be asked of the Department's representatives, to give us theadvantage of their observations. It was just because of the problems wehad yesterday that I didn't get the time to do that. We are in that proc-ess now.
If I could, Mr. Chairman, let me ask unanimous consent on behalfof the distinguished chairman of the full committee, Senator Jackson,to have included in the record at this point—that is following this lastwitness—a statement from the Public Lands Council by Thomas J.Cavanaugh, who is general counsel for that organization and I wouldmake note of the fact that this letter dated November 19, 1971, tothe chairman of the full committee mentions in its next to last para-

graph that the American National Cattlemen's Association supports
the position of the Public Lands Council and requests that this letterserve as a statement of their feeling as well.

Senator METCALF. I want to say to the Senator from Wyoming
again, as I said about Mr. Veeder with the last witness, that Mr.
Cavanaugh is also a very distinguished lawyer from the State of
Montana.
Senator HANSEN. I find people from Montana without fault, Mr.

Chairman. I married a Montana girl, Mr. Chairman.
Senator METCALF. That shows excellent taste.
(The document referred to follows:)

PUBLIC LANDS COUNCIL,
Falls Church, Va., November 19, 1971.

Hon. HENRY M. JACKSON,
Chairman, Committee on Interior and Insular Affairs,
U.S. Senate, Washington, D.C.
DEAR SENATOR JACKSON: We have recently reviewed S. 2035, a bill to provide

for the creation of the Indian Trust Counsel Authority, and wish to offer some
comments on the bill for your consideration.
Our membership has an interest in this proposed legislation because many of

the members have either acquired lands in the Western states from the Federal
Government, or are users of public lands in the West. We expect that most of
the claims which will be handled by the proposed Authority will be claims to
land and water resources in the Western states which have been granted to third
parties by the Government or which remain in Federal ownership as public lands.
We have no argument with the objectives of this legislation. We are, however,

anxious that it not be used as a vehicle for constant and continued harassment
of the Government and individuals through the prevention of non-meritorius
claims.
As now written there are no limitations in time in the bill upon the existence

of the Authority or upon the prosecution of claims by the Authority. The unfor-
tunate tendency in Government is for such agencies to become self-perpetuating
by whatever means may be available. In this instance, the means may well be
the filing and prosecution of nonmeritorious claims.
Most of the claims which would be processed by the Authority created by

S. 2035 are now known. The few claims which are not known, we feel, could be

v
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detected within a reasonable time. We believe that a reasonable 
time limit should

be placed upon the filing of claims with the Authority for proce
ssing.

We also believe that once a claim has been brought to the at
tention of the

Authority and it is decided to prosecute the claim, prosecution of th
e claim ought

to proceed with diligence. The time within which the claims can 
be prosecuted

will not, of course, be entirely within the control of the Author
ity. However, a

reasonable time limit placed upon the life of the Authority wil
l assure that for

its part prosecution of the claims filed with it will be carried on in
 a diligent

manner.
We suggest that the Authority be prohibited from accepting any

 claims unless

filed with it within five years after the effective date of the Act an
d that the

Authority terminate ten years after the effective date of the Act. Th
is would give

the authority a minimum of five years to complete the prosecution
 of any claim

filed with it. Not only would such limitations encourage dilige
nce in the prose-

cution of claims, it would also help to assure that only claims 
of merit would be

accepted for processing by the Authority.
As we have pointed out, undoubtedly many of the claims asser

ted by the

Authority on behalf of Indians will be for pubic lands, or public 
land resources.

We are most concerned about the position of other users in the even
t that the

Government decides not to defend a claim to public lands assert
ed by the

Authority. This is of particular concern to grazing permittees because
 of the

nature of the permits they hold. We believe that it would be fair to 
other users

to provide in the bill that, whenever the Authority asserts a cl
aim on behalf of

any Indian, Indian tribe or other Indian group to public lands, an
y person hold-

ing a permit, license or lease from the Government to the lands or
 resources

claimed shall have standing to defend against such claim in any proc
eeding ini-

tiated by the Authority.
The American National Cattlemen's Association supports our position on 

this

legislation and requests that this letter serve as a statement of 
their feeling.

We would appreciate it if this letter could be made a part of the 
record of

the hearings to be held on S. 2035 on November 22nd and 23rd.

Sincerely,
THOMAS J. CAVANAUGH,

General Counsel.

Senator METCALF. All right, Bill, it is a pleasure to have you before

us. Go right ahead.

STATEMENT OF WILLIAM YOUPEE, CHAIRMAN, NATIONAL

TRIBAL CHAIRMEN'S ASSOCIATION

Mr. YOUPEE. Mr. Chairman and members of the committee, we come

here today to urge enactment of S. 2035, a bill to provide for the cre-

ation of the Indian Trust Counsel Authority and for other purposes.

As you gentlemen well know, there exists between the American

Indian and the Government of the United States a unique relationship,

a relationship based upon treaties between the American Indian and

the Government of the United States. That relationship was, to a large

extent, created to help the American Indian preserve some of the land
that he claimed by virtue of his aboriginal title. The land set aside
or reserved for the American Indian is today what we call the reserva-
tions. Today, it is on these islands of land in this great country that
the American Indians try to maintain their culture, their heritage,
and, so to speak, their identity as Indians.
Over the years, we have found that the land base and its attendant

rights have grown steadily smaller. To a large extent this diminishing
of Indian land and attendant rights has come about because the Gov-
ernment of the United States has found itself faced with a conflict
between its duty and responsibility to the people of this Nation and
its duty and responsibility as a trustee for the land and natural re-
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source rights of the American Indians. In most instances over the
years, the Indians have come out on the losing end of each of the con-
flict situations.
We are here today supporting this legislation because it, for the

first time, creates within the Federal Government an institution that
will have as its only aim the preservation and protection of the land
and natural resource rights of the American Indian people; that is,
rights to land, to use of water, timber, minerals, and rights to hunt
and fish.
It creates an institution that will be under the control of a board

dominated by American Indians. It will have as its principal officer an
official who will have the authority to go to court to protect the land
and natural resource rights of the American Indians. This body will
not have to be an advocate for the rights and interests of other groups,
but can take action to let the courts of this land make a legal determina-
tion as to what the rights of any one group may be. The American
Indian will not, because of conflicts built into the governmental system,
be deprived of his day in court.
While strongly supporting this legislation and the office that it cre-

ates, we want to make it clear that we think that the bill can be im-
proved. First, the definition of "Indian" should be made clear; that is,
in relation to federally recognized tribes and communities.
We believe that the board of directors of the Indian trust counsel

could be expanded to six or seven members to give that board broader
representation. The broader representation would, in our opinion, give
the board greater credibility. We would hope that this body could
see its way clear to enlarging the membership of the board of directors.
We also would like to see the bill include some provision for assuring

the Indians a voice in the selection of the membership of the board.
We do not want to limit the President's power of appointment, but
the bill might provide that the President must consider a list of po-
tential appointees submitted to him from the various Indian organiza-
tions such as NTGA and others before making this appointment. Who
but the Indian people would know who would best represent them on
this board?
We would also like to see the Department of Justice still have some

responsibility for the protection of the land and natural resource
rights of the Indian people. We will look primarily to this new institu-
tion for such protection, but we know the vast legal expertise that the
Department of Justice has built up over the Nation's life and we feel
that this expertise should be available to the Indian people if they
need it.
The Justice Department should in no way be put into the position,

by relieving them of responsibilities toward Indian natural resource
claims, whereby its only function will be to declare a full-scale attack
against Indian claims.
We applaud the provision in this bill that has the United States

waive its sovereign immunity to suits brought by the Indian Trust
Counsel Authority, but feel that that authority should be broadened to
include any suit brought to protect the land and natural resource rights
of the American Indians. If the legislation were written to waive the
immunity to suit of the United States in those cases where the courts
found that the suit was justified and was in fact brought for the purpose
of protecting the land and natural resource rights of the American
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Indian, it would, in our judgment, be a fairer bill and would not create

an avalanche of litigation.
It would also be our recommendation that the various agencies and

departments of the Government be required to furnish information and
documents requested by the Trust Counsel Authority rather than !tu-
thorize them to cooperate as the legislation now does. Cooperation
might include no information and documents.
In conclusion, let me say that this bill offers the American Indian

the first real hope that his land and natural resource rights will be pro-
tected as they should be. It is for this reason that we strongly endorse
the concept. We believe that the changes we have suggested will make
it a stronger institution. We feel it absolutely essential that this insti-
tution be created if here is to be a strong and harmonious relationship
between the American Indian and the Government.
In conclusion, I would like to say an organization such as the Trust

Counsel Authority is an organization that has long been the desire of
many Indian tribes. For example, up in the Fort Peck Reservation, we
have cases pending and they have been pending for a number of years
and have not been able to get the case into court. We feel an institu-
tion of this type would process the cases that are probably long overue.
I want to thank you very much for giving me the opportunity to come

before the committee.
Senator METCALF. Thank you very much, Mr. Youpee, for an im-

portant statement, and thank you for itemizing some of the specific
suggestions of improvement in the legislation.
The staff will certainly take them under consideration, and when

we go into executive session the committee will analyze the work on
every one of those amendments.
Mr. Hansen?
Senator HANSEN. No questions, Mr. Chairman. I just must say, since

I have the floor, yours is a very honored name in Wyoming. We remem-
ber your beautiful and attractive daughter and the fact that she was
Miss Indian American Princess—I have the name twisted around. She
is a princess, whatever else may be said. Thank you for your excellent
statement.

Senator METCALF. Thank you.
The next group is a panel of Affiliated Tribes of Northwest Indians.
Will you identify yourself, please?

STATEMENT OF ROBERT DELLWO, LEGAL COUNSEL: AFFILIATED

TRIBES OF NORTHWEST INDIANS; ACCOMPANIED BY: ED

CLAPLANHOO, PRESIDENT; LITCY COVINGTON, FIRST VICE PRESI-

DENT; ROBERT JIM, CHAIRMAN, YAKIMA TRIBAL COUNCIL;
WATSON TOTUS, MEMBER, YAKIMA TRIBAL COUNCIL; STANLEY

SMARTLOWIT, MEMBER, YAKIMA TRIBAL COUNCIL; AND JAMES
B. HOVIS, LEGAL COUNSEL FOR YAKIMA TRIBAL COUNCIL

Mr. DELLWO. Thank you, Senator Metcalf.
I am Robert Dellwo, attorney for three tribes on the reservation of

which I was born and raised, as you well know. You knew my father
who homesteaded that area.
Senator METCALF. His father is a former Speaker of the House of

Representatives of the State of Montana.
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Mr. DELLWO. We have spokesmen for the Pacific Northwest and
their attorney on my right, Mr. Claplanhoo, who is attorney for the
Northwest Council and Affiliated Tribes of Northwest Indians.
I might say we filed a statement prepared by our office for the

Affiliated Tribes of Northwest Indians and this statement will not be
read, since it hopefully will be a matter of record at this point.
Senator METCALF. It will be incorporated in the record as if read.
(The document referred to follows:)

STATEMENT OF AFFILIATED TRIBES OF NORTHWEST INDIANS

The Affiliated Tribes of Northwest Indians appreciate the fact that the Sub-
committee is conducting these hearings apparently in response to the request
of the Affiliated Tribes in its statement of September 8, 1971.

Individual tribal members of the Affiliated Tribes are filing statements which
set out the sorry history of lack of performance by the Department of the
Interior in doing anything substantial to protect Indian water rights in particular
situations. Our statement will be more general.
That history was a history of complete neglect of and lack of performance

by the Department of its trust responsibilities. It is a history of the Department
allowing its inherent conflicts of interest to repeatedly cast it in a role of an
adversary of the Indians. This latter concept is particularly repugnant to the
Northwest Tribes. Often the Department, while pretending to be acting in the
role of trustee and guardian of Indian water rights, was in reality participating
in and encouraging the outright thefts of Indian waters.

BACKGROUND HISTORY-1 9 0 8-1 9 5 3

Most of the great river and irrigation development projects of the West
occurred between 1908. the year of the famous Winters vs. U.S. decision, and
1953, the year when Congress enacted House Concurrent Resolution 108 declar-
ing that termination was the policy of the United States Congress. One cannot
review those years without seeing that the obvious thrust of the U.S. Govern-
ment through the Department of the Interior was to decimate, reduce and elimi-
nate the Indian tribes and assets to the greatest possible extent. It was a period
of rapid alienation and loss of Indian lands and resources. Reservations that
were supposed to be held forever as Indian land were thrown open to the home-
steaders, the lumber interests, and the prospectors. The arbitrary and capricious
granting of fee titles and authorization of negotiated sales of allotments took
most of what was left to allotted Indian lands.
At the same time non-Indian economies and societies were moving fast to pre-empt and appropriate all the Indian water they could. The Federal Government

through the Army Engineers, the Bureau of Reclamation, the Department of
Agriculture and other departments was planning the great river basins for
maximum development. Invariably the rights of Indians were being ignored.Irrigation districts sprang up on major Indian reservations such as the Yakima
and the Flathead. While these districts were called "Indian Irrigation Districts".
they were, in fact, non-Indian. The overwhelming majority of the water users
were non-Indian, but the waters were Indian. For example, in the Flathead
Irrigation District over 95% of the lands irrigated were non-Indian, but all ofthe water came from the Mission Range, owned by the Tribe.
This was also the period of the landmark Indian Water Rights cases, Winters,

Conrad, Walker River, Ahtanum, and Arizona vs. California. Those cases were
all qualified Indian victories. What must be recalled, however, is that each
followed a scandalous taking of Indian waters, an outright theft of Indian
waters, participated in and assisted by the Department of the Interior. Thosecases won back some of the waters that were lost. but in no instance did they
win back them all. Throughout the West were innumerable other takings of
Indian water, unprotected, unlitigated and just let stand as fait accompli.
As some of the tribal statements emphasize on a local basis, it is difficult to

find a single instance from 1908 to 1953 when the Department of the Interior
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took a positive, aggressive action to protect Indian water rights against taking

by non-Indian interests. On the other hand, there are countless examples of the

Department participating and assisting in the taking.

1953 TO 1969

Why do we speak of the period from 1908 to 1953? We speak of it because it

was not until about 1953 that most of the Indian tribes achieved effective, viable

tribal governments. Except for the more sophisticated tribes, most tribes, until

1953, were at the mercy of the non-Indian. The Department of the Interior, a

political department, was subverted and operated not for the benefit of Indians,

but against the Indians.
The 1953 threat of Termination united the Indians. Their national and regional

organizations, such as the Affiliated Tribes of the Northwest Indians, and the

National Congress of American Indians became active. Tribes became better

organized and more and more employed their own legal counsel.
As a result the Department and the Bureau of Indian Affairs gradually be-

came more responsive to the Indian voices. Tribes began to fight for their rights

within the Department and in the courts. The Department was being called upon

to answer questions about how it had handled its trust responsibilities to pro-

tect Indian lands and water during the previous years.

1969 TO THE PRESENT

During the last two or three years the Indian Bureau became even more re-

sponsive to the need for protective action to safeguard Indian water rights.

Under the leadership of William Veeder, an eminent Indian water rights legal

expert and specialist, and Phil Corke, Mr. Veeder's immediate superior and a

skilled engineer devoted to the protection of Indian water rights, the Bureau of

Indian Affairs, and indirectly the Department of the Interior, began to face up

to the sorry state of their stewardship. They found that not even preliminary

steps had been taken. Water inventories were nonexistent. Boundaries were un-

defined. Land use analyses had not been started. Almost every reservation had

the same problem. Neither the Indian Bureau, nor the Tribe could catalogue

their water rights resources. They were known only in a general way.

Preliminary steps were taken. Tribes were evangelized by Mr. Veeder, Mr.

Corke and their associates to move ahead in this field. Tribal lawyers became

more aggressive in the area of water rights. Some tribes learned for the first

time of the existence of the Winters Doctrine of Indian Water Rights. In some

instances, such as in the cases of the Spokane, Yakima, Shoshone-Bannock and

the Lummi Tribes, funds and assistance were made available to assist the tribes

in the engineering and legal preparation for litigation in emergent situations

where tribal water rights were in immediate jeopardy.
In a short period of time important beginnings were made. These were only

beginnings however in the field of needed action, too great to catalogue in

this statement.
THE PRESENT FIASCO

Perhaps because they were to effective', the Department of the Interior ar-

ranged for the reassignment and transfer of such men as William Veeder and

Phil Corke. While giving lip service to the cause of Indian water rights, it sought

to gut and immobilize the Bureau of Indian Affairs section most effective in

fighting for them.
The Department of Interior has suggested such alternatives as an Indian

Trust Counsel Authority, a separate Assistant Secretary for Indian Affairs
or the transfer of the Bureau of Indian Affairs to operate directly under the

President as a possible solution to the inherent conflict of interest within the

Department. The Affiliated Tribes of Northwest Indians has gone on record
as favoring a modified version of some of these proposals. It does not consider

them to be solutions however. The solution is to so manage the administra-

tion of the Department's trust responsibility to Indians that Independent
Counsel and an Independent Assistant Secretary or a transfer of the whole
Bureau of Indian Affairs are not necessary. Litigation and legislation are not
the answer. The answer must be found in the conscientious, honest, day to day
administrative performance by the Bureau of Indian Affairs and the Depart-
ment of their responsibilities to the Tribes and to their reservation resources.
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Recent events concerning William Veeder and Phil Corke seem to demon-

strate the likelihood that neither the Department, nor the White House will

tolerate true Indian advocacy within itself or even within the Bureau of Indian

Affairs. They attempt to control and subordinate the advocate, to limit the

performance. They use terms like "lowering the profile" of such men as Mr.

Veeder. They really do not want effective advocacy.

RECOMMENDATIONS

Let us list some of the things we recommend they do in fulfilling their
responsibilities:

Inventory all the water resources on every reservation.
Complete land use surveys particularly to determine lands that are

Irrigable or which can use water for other beneficial uses.
Conduct adequate engineering studies of the Indian water resources

necessary for litigation.
Complete boundary surveys so that the tribes actually know the limits

of their lands.
As they are now doing in the case of a few tribes, making moneys avail-

able to individual tribes to conduct engineering and legal research re par-

ticular water resources and to proceed with litigation where necessary.

Make available to Tribes true advocates, such as William Veeder, who

will fearlessly fight for Indian water rights without regard to the con-

flicting interests of the Bureau of Reclamation and other Federal interests.

We are filing herewith other resolutions that express our views at greater

length on particular subjects. Most of all, we call upon the Department of the

Interior to remember that as trustee and guardian of Indian resources, it is

obligated to help and protect the Indians. It must not misuse its trust and

fiduciary position to the detriment of the Indians.

RESOLUTION No. 1

Whereas, Indian Tribes have lost a large portion of their rights to the use

of water and land and other natural resources through the inaction and negli-

gence of those persons in government having the responsibility and fiduciary
duties to insure and protect these rights, and
Whereas, a serious and detrimental conflict exists within the Department

of Interior and the Justice Department which prevents those Departments
from adequately considering Indian water rights and often, in fact, benefits
other government institutions and agencies at the expense of and to the severe
detriment of the interests and property rights of the Indian Tribes,

Whereas, President Nixon in his July 8, 1970, message clearly and dramati-
cally outlined this conflict by stating "no self-respecting attorney will repre-
sent both clients in an adversary proceeding . . ." and then recommended that
Congress establish a Trust Counsel at the national level to insure and protect
Indian natural resources, specifically including Indian water rights,
Whereas, immediate study and action must be given to the creation of such

an Authority, and said action requires substantial time in the legislative
process,
Whereas, in the interim, until the Trust Authority is established, many events

are occurring which may irrevocably imperil and prejudice these invaluable
property rights, and
Whereas, Indian Tribes are very cognizant of this fact and expressed to the

President and to the Secretary of the Interior the urgent need for immediate
action to remedy these serious breaches of the trust, fiduciary relationship, and
responsibility of the Federal 'Government: and
Whereas, the Secretary has responded to these urgent pleas by making avail-

able the sum of two million -($2,000,000.00) dollars for the purpose of establish-
ing a special advocacy office called the Indian Water Rights Office, to protect
Indian water rights, and
Whereas, the Affiliated Tribes applaud the Secretary's recognition of the

existing conflicts within the agencies entrusted with the protection of these
rights, and
Whereas, the National Tribal Chairmen's Association has been asked to name

a Policy Advisory Board for the Indian Water Rights Office, and
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•

Whereas, the Office of Indian Water 
Rights, as proposed, ". . . will includ

e

persons from the Bureau of Indian 
Affairs, the Geological Survey and the

Solicitor's Office . . .", and
Whereas, the inclusion of the Bureau of 

Indian Affairs, Geological Survey,

and the Solicitor's Office in said Special
 Advocacy Office will perpetuate the

very conflicts which have in the past render
ed these agencies incapable of ful-

filling their governmental trust responsibilit
y and fiduciary duty, and

Whereas, the Secretary's designation of the 
Bureau of Indian Affairs, Geo-

logical Survey and the Solicitor's Office to said 
Special Advocacy Office indicates

an intention, at the outset, to divest the Office of 
any meaningful power to direct

the activities of the Office and, in fact, creates 
the possibility that the Policy

Advisory Board will merely legitimize the already 
existing conflicts, and

Whereas, delegation of the power to appoint the P
olicy Advisory Board for

said Office to the National Tribal Chairmen's Asso
ciation does not provide a

broad based vehicle for Indian input for the selection
 of the Policy Advisory

Board; now therefore, be it
Resolved, That the Affiliated Tribes of Northwest Indians, 

assembled for their

annual meeting, in Portland, Oregon, on the 11th, 12th
, 13th and 14th days of

October, 1971, do hereby urge the Secretary of the Interior
 to:

1. Go forward to create the new Indian Water Rights 
Office.

2. Vest the power to select the Policy Advisory Board for s
aid Office with

representatives of the National Congress of American Indians and
 the National

Tribal Chairmen's Association.
3. Direct the Policy Advisory Board to report directly to the Commissi

oner

of Indian Affairs on all matters relating to Indian rights to the use of water
.

4. Give the Policy Advisory Board itself a wide range of discretion to mobil-

ize and gather expertise from both inside and outside governmental organization.

5. Give the Policy Advisory Board as wide latitude as possible to hire the

Director and other personnel, as well as professional consultants, and author-

ities in the field, and in general, those best suited to accomplish the purposes

and goals for which the Office is constituted.
6. Give the Policy Advisory Board full latitude to acquire information and

investigate all matters related to the Indian and Indian Tribes' right to the use

of water and make this information available to the Indian Tribes involved;

to make recommendations to the Commissioner of the Bureau of Indian Affairs

as to the course of action to be taken; these recommendations, if accepted by the

Commissioner, shall go directly to the Secretary so, if needed, other agencies

and the Solicitor can be involved or if court action is recommended the Justice

Department can be notified.
7. That the composition of the proposed Indian Water Rights Office as set

forth in attachment "A" of the letter from the Commissioner of Indian Affairs

to William Youpee, President Chairman of the National Chairmen's Association,

dated October 7, 1971, be revised to eliminate the Bureau of Indian Affairs

representative. Solicitor's representative, and Geological Survey representative

from the Water Rights Office as active participants.
8. Allow the Special Indian Advocacy Office to call upon the Solicitor's Office,

the U.S. Geological Survey Office and the Bureau of Indian Affairs for technical
assistance, but in no manner should those officers or personnel therefrom direct
the activities of that office.

9. All those activities and funds used by said office should be in addition to
those presently expended and this in no way should relieve or detract from
the present trust responsibility and fiduciary relationship of any agency or
department toward the Indian Tribes.

10. That within ten days after receipt of the names of nominees for the Policy
Advisory Board from the Officers of the National Congress of American Indians
nd the National Chairmen's Association, the Secretary of Interior will con-

firm and publish to said organizations the names of the members of said Policy
Advisory Board.
11. That said Policy Advisory Board be thereupon enfranchised. amthorized

and empowered to initiate forthwith any and all actions and efforts deemed
reasonable and necessary, in the discretion of said Policy Advisory Board in the
nrotection and advocacy of Indian rights, and that appropriate and necessary
funding be afforded by the Secretary to said Policy Advisory Board upon tender
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and approval of a preliminary six-month budget for said Policy Advisory
Board.

12. That the Secretary of Interior through said Policy Advisory Board im-
mediately take action to correct and ameliorate within the Department of
Interior the intolerable conflict of interest which has resulted in the invasion,
dissolution and appropriation of Indian rights generally among the Indian Tribes
throughout the United States.

CERTIFICATE

The foregoing resolution has been duly adopted by the Annual Convention of
the Affiliated Tribes of Northwest Indians in legal session on October 14, 1971
at Portland, Oregon.

ED CLAPLANHOO,
President.

Rev. WALTER MOFFETT,
Executive Director.

RESOLUTION NO. 2.

Whereas, the preservation of Indian Water Rights is vitally necessary to the
continued existence of the Indian Reservation and the perpetuation of Indian
culture, tradition, and way of life,
Whereas, to date, the systematic cataloging of existing Indian Water Rights

has been sadly neglected by the Federal Government;
Whereas, comprehensive planning for the full and effective utilization of ex-

isting water resources is urgently needed by the Nation's Indian reservations;
now therefore be it
Resolved, By the Affiliated Tribes of the Northwest in their annual meeting on

the 12th, 13th and 14th days of October, 1971, at Portland, Oregon do hereby
urge that the Congress of the United States immediately enact legislation spe-
cifically appropriating funds to the individual Indian tribes giving them full
discretionary and administrative authority to survey their existing surface and
subterranean ground water rights, and further to comprehensively plan and de-
velop the full potential of their available surface and ground water resources.

CERTIFICATE

The foregoing resolution has been duly adopted by the Annual Convention of
the Affiliated Tribes of Northwest Indians in legal session on October 12th, 13th
and 14th, 1971 at Portland, Oregon.

ED CLAPLANHOO, President,
REV. WALTER MOFFETT,

Executive Director.

RESOLUTION No. 3

Whereas, the Assistant to the President, Leonard Garmant, stated in his letter
of August 5, 1971, that there are within the Interior and Justice Departments
"Intolerable institutional conflicts of purpose and politics.

Whereas, the President on July 8th, 1970, in his message to Congress con-
demning the inherent institutional conflicts of interest within the Justice and
Interior Departments as they relate to the water rights of the American Indian
stated that "No self-respecting law firm" would permit itself to represent clients
having conflicting interests" is true with regard the rights of the American
Indians and the conflicting claims of federal agencies such as the Bureau of
Reclamation and the Army Corps of Engineers;
Whereas, the Eagle River and Water Division #5 cases epitomize the conflict

of interest within the Justice Department and the Solicitor's Office of the De-
partment of the Interior: and
Whereas, the logical extension of the legal rationale of the Eagle River de-

cisions poses a real and imminent danger that the doctrines set forth in the
Winters case may be repudiated: now therefore be it

Resolved, That the Affiliated Tribes of the Northwest in their annual meeting
held on the 13th, 14th and 15th days of October, 1971, at Portland, Oregon, do
hereby urge that the Senate Subcommittee on Practices and Procedures:

1. Fully investigate the history, background, factors and conduct from the in-
ception of the Eagle River and Water Division #5 cases to ultimately determine

•
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a

a

their relationship to the preservation of the water rights and water resources
of the Indian people;

2. Obtain from the Justice Department a full analysis and explanation of its
inis-definition of reserved rights of the United States which may result in the
inclusion of American Indian rights to the use of water under the Winters
Doctrine and to fully explain to the committee whether the Justice Department
distinguishes between Indian rights to the use of water, which are "private" in
character and which are held in trust by the United States for the benefit of the
Indian people and those of the United States which are "public" in nature;

3. Request that the Justice Department fully advise the committee as to
whether it interprets, construes and applies the rationale of the Eagle River
case as applicable to the American Indians' rights to the use of water under
the Doctrine enuniciated in the Winters case;

4. Request the Solicitor's Office of the Department of Interior to fully advise
the committee as to whether it interprets, construes, and applies the rationale of
the Eagle River case as being applicable to the American Indians' rights to the
use of water under the Doctrine enunciated in the Winters case.
5. Request that the Justice Department advise this committee forthwith as to

the names of each and every case now pending in any of the states initiated
Pursuant to 43 U.S.C.A. 666; and as to the nature of the proceedings, the state-
court in which they are pending, the watershed and the source of the water
involved; and whether the cases are cases involving "cases and controversies"
under the Constitution of the United States or whether they are strictly admin-
istrative in character and not within the purview of the jurisdiction of the
Federal courts;
6. Request that the Justice Department, in fulfillment of its trust responsibil-

ities, whenever the issue of the rights of Indian people and Indian tribes to the
use of water arises, join the Indian people in denying the applicability of the
Eagle River decision and Section 666 of Title 43 U.S.C.A., and request removal
of said case from State court to the United States Federal District Court and
immediately move the Court for its order dismissing the case based on the fact
that there has been no waiver of sovereign immunity from suit involving Indian
rights to the use of water.

CERTIFICATE

The foregoing resolution has been duly adopted by the Annual Convention of
the Affiliated Tribes of Northwest Indians in legal session on October 14th, 1971
at Portland, Oregon.

ED CLAPLANHOO, President.
Rev. WAIXER MOFFETT,

Executive Director.

Mr. DELLWO. This position of the Affiliated Tribes was adopted prac-
tically in toto almost word for word by the National Congress of
American Indians at their convention, so this could be accepted as the
position of the NCAI.
As we were alluding in our remarks, my origin in Indian affairs

does date back to my birth in the Flathead Indian Reservation, and
the fact my father homesteaded on the reservation from 1914 until the
time of his death, this gives me a comparison between a tribe and other
tribes in the Pacific Northwest.
As Senator Metcalf knows, the Flathead Indian Reservation dis-

trict, approximately 95 percent of the lands that are irrigated are non-
Indian lands using almost exclusively Indian waters.

Also, you might recall in the 1930's a transmission system was built in
this district with power that originated at Kerr Dam, a damsite owned
by the people of the Flathead Tribe in which the people of the Flat-
head had the lowest electric rates in the United States, lower than
TVA. Again, the users of this electricity were 99 percent non-Indian,
and it is only in recent years that some of the Indians received electric
power.
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Nevertheless, there was a bright spot in this particular tribe and
that is in the case of Kerr Dam. For some reason fortuitously, it was
the first damsite in history that I know of that a tribe received any
compensation at all for the use of this damsite. As a result, the Flat-
head Indian Tribe has received hundreds of thousands and millions of
dollars in royalties and rentals from the Kerr Dam since its comple-
tion in the 1930's.
I say this was unique in history. It was certainly not true of the

Spokane Tribe, which because of the departmental conflict which this
bill is designed to a certain extent to correct, lost damsites, plural, and
particularly the Little Falls damsites without any compensation at all.
In the case of the Coeur D'Alene Tribe, the Post Falls damsite which

it lost, a dam was eventually built by the Washington Power Co. at
Little Falls without any compensation to the Coeur D'Alene Tribe.
Some questions were asked yesterday about instances in the Depart-

ment of Justice and the Department of Interior in which there had
been a breach based on the conflict of interest. I spent yesterday after-
noon in the National Archives building and can relate the same expe-
rience that you always have, that this archive material is primarily a
chronic calendar of the betrayal of Indian water rights and property
rights.
But bridging the chasm of ages, we come up to 1941 in the building

of the Grand Coulee Dam where vis-a-vis Kerr Dam of the Flathead
Indian Tribe which is receiving some compensation for the use of the
damsite, almost the entire basin of Roosevelt Lake was taken from the
Kalispel Tribes and the Spokane Tribes for the backwaters of Grand
Coulee Dam without a penny of compensation either then or since
then.
As a matter of fact, the Spokane Tribe received no compensation

whatever for the flooding of 35 miles of their riverbed which was
owned by the tribe on the far banks of the river. It received but $4,700
for the flooded lands on the shore of the old river, 35 miles of flooded
lands. So, the Kalispel Tribe had a similar experience behind Grand
Coulee Dam and behind Chief Joseph Dam.
So, we can chronical dozens of instances of the loss of Indian rights

by reason of the conflict of interest within the Department of Interior.
The tribes that I represent and the Affiliated Tribes of Northwest

Indians conditionally support Senate bill 2035. I might say it sup-
ports the concept of an independent legal office within the Federal
Government framework that can be an advocate, be in a position of
advocacy of Indian rights on reservations. We do advocate a number
of amendments, but rather than go into that in my statement, I want
to more or less adopt by reference the very fine statement of my
brother. Attorney General Wilkinson, who has represented many tribes
in the Northwest who set out in a long statement a number of sug-
gested amendments.
Mr. Hovis, to my right, in his written statement has set out a num-

• ber of similar proposed amendments. I might call attention to two
things which I think should be highlighted. One is the section of the
bill which is section 8 as well as section 9, which in effect would ex-
tend legal services to any identifiable group of Indians.

•

A
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I might point out the problem of Indians at the grassroots of or-
ganized tribes such as the Flathead that I am familiar with and the
tribes that I represent and point out that within these tribes are dissi-
dent groups, some strong and some weak, and unless there is some
precautionary provision that groups within a tribe must first receive
clearance from the governing body of the tribe of which they are
members, that the resources of this trust authority could literally be
saturated with the call for legal services by dissident groups within
organized tribes.
It may be that some of these groups would have identifiable and

meritorious claims and yet to me the claims of the tribes themselves
as entities would be sufficient to completely take up the abilities of the
trust counsel authority.
Another area is how to get these services out to the tribes. Having

represented Indian tribes for over 20 years and having walked the
reservations that I represent from one end to the other, endwise and
crosswise, I know the importance of the field work. Most of the water
rights cases of which I have knowledge, the ones in the Coeur D'Alene
Reservations and the Spokane Reservations, for example, have re-
quired the personal investigation of the lawyers and engineers on the
field in the locality, even to know that there is a potential case.

Therefore, I would agree with the recommendation of Glen Wilkin-
son yesterday, that this not be a farflung government bureau, that to
the large extent it be a clearinghouse of Indian claims, that as far as
possible the funds that are available be contracted to the tribes them-
selves, to provide the technical field work and legal research necessary
to even identify the fact that a water rights claim, for example, might
exist on a given reservation.

Finally, of course, we join with the tribes in objecting to any infer-
ence of the eroding or the withdrawing of the trust responsibility from
the Justice or the Department of Interior, point out, to this date, in
most of the tribes that I know of, there has not been an inventory, even
of the water resources of any given tribe. The inventory itself being
the basis, the basic facts of any beginning in the identification of the
claims that a tribe may have.
Rather than eating into the time of the other speakers and holding

myself available for any questions throughout the presentation of the
Affiliated Tribes of the Northwest Indians, I do want to present Mr.
Ed Claplanhoo, who is the newly elected president of the Affiliated
Tribes of the Northwest Indians, roughly embracing all of the North-
west States and who is also the chairman of his tribe, the McCaw

• Tribe, on the west coast of the State of Washington.
Mr. CLAPLANHOO. Mr. Chairman, before I state my position I would

like to say that as a board member of the National Chairman's Associa-
tion, for which Mr. Bill Youpee just made his previous presentation,
I would heartily endorse the position he has taken in representing
the National Tribal Association.
On behalf of the Affiliated Tribes of the Northwest, we did con-

struct this statement that was presented to you by Mr. Dellwo in our
recent convention in Portland Oreg.

73-736 0-72--9
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As a chairman of a tribe of the Northwest and listening to other
chairmen of the smaller tribes in western Washington, I know they
are in wholehearted agreement that a trust counsel authority is needed
for the Government to wholeheartedly carry out their obligations of
the treaty that was drawn with the Indians of the Northwest.
My tribe, the McCaws, have spent a considerable amount of money

over the last 35 years trying to protect the rights that we were granted
in our treaty. We seemingly have never gotten support from the Gov-
ernment on our right as it was guaranteed. Some of our rights have
been dwindled away to the other nations and treaties that our country
has made without regard to our rights as granted in the treaty.
We are at the present time speaking as a McCaw, at the present time

trying to get our rights recognized. We are negotiating through the In-
ternational Salmon Commissions to try to get our rights recognized
by the Canadians and other interested parties with whom the U.S.
Government has written agreements regarding fishing rights on the
high seas, in total disregard to the treaty rights as was granted.
I know there are many small tribes in western Washington that can-

not afford legal counsel to fight the battles that are lining up right
now in terms of water rights. Many reservations have problems with
tidelands and rivers which were theirs according to the treaties. 1
don't think there is much more I can add at this time.
Senator METCALF. Thank you very much, Mr. Claplanhoo.
Mr. DELLWO. Lucy Covington was to be here representing the Cald-

well Tribe. Were she here she would bring out some of the same points
as the Spokane Tribe, the fact her reservation was surrounded on
three sides by the Columbia River and the Okinogan River. It has two
large dams on its borders, owned the riverbeds of the rivers that they
filled, and she would point out to this date, of course, her tribe has never
received any compensation as a result of the use of these great water
resources by the Federal Government and, as a matter of fact, it has
little, if any, identifiable interest in the free border area, above you
might say the beach areas of the resulting lake.
She would point to this and the needs of the Caldwell Tribe with

regard thereto.
The next speaker is Robert Jim of the Yakima Tribal Council. It

was the Yakima Tribe that was the source of some of the great land-
mark cases in the history of water rights. I noted in the Archives way
back in 1965 they were talking about irrigation in the Yakima Reser-
vation. Robert Jim is the chairman of the Yakima Tribal Council.
Mr. JIM. Thank you.
My name is Robert B. Jim, chairman of the Yakima Tribal Council,

and I appear with Mr. Stanley Smartlowit, Mr. Watson Totus, and
Mr. Jim Hovis, our attorney, who probably tried more cases for and
against the Department of Justice than any other attorney I know.
We are pleased that we could come here and present a statement in

regard to the trust counsel authority. We would like to enter a resolu-
tion to that effect and in our joint statement, if you would please, Mr.
Chairman.
Senator METCALF. Both will be entered in the record.
Mr. JIM. Now, one of the things that the Department of Justice and

the Interior, accordingly with the tribe, have dwelt around is trust
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counsel authority, and one of the biggest fears of the Yakima Tribe
is losing the obligation of the United States of America to the treaties
of the Indians such as ours. But if the bill retains its original clause
which says that in reaffirming the trust and treaty relationship be-
tween the United States of America and American Indians and be-
tween the United States and Alaskan Natives, if we are to further this
cause, then we will be in concert with the idea of the bill that you have
before you. Because, as President Nixon says, every trustee has a legal
obligation to advance the interest of the beneficiaries of the trust with-
out reservation and with the highest degree of diligence and skill.
These are the theories we thought we would try to bring to the atten-

tion of the committee when we submitted our brief. We submitted
there are so many cases for and against, you take the United States v.
Moody Charley in 1959; you take the Interstate case where they tried
to condemn tribal land in both cases, the Justice Department was on
the other side along with the State or the county or engineers, and the
Yakima Tribe had to put up money to protect the treaty right in those
cases. We won. Having the highest court in the land on the other side
wasn't something to be envied. We had no less than—
Senator METCALF. You didn't have the highest court, you had the

Department of the Interior. You won in the court?
Mr. JIM. Well, we won in both cases where they tried to condemn

the tribal land. It was on the interstate highway and also condemned
the lake lands.
I will not dwell too much on the Ahtainum case, Mr. Smartlowit

will dwell on that. But it took us from 1950 to 1964 to get our water
back in this case when the Department of Justice was on our side.
We couldn't afford it at that time. We had a similar case, and this is
one that might be the subject of many controversies.
We went through the highest court in the District Indian Claims

Commission in 1968 after 30 years of cost to us and we won lands on
an erroneous survey. Yet we once again have to face an administra-
tive conspiracy by silence. We do not have any work on the land,
the deadline runs out, they want to give us 50 cents and this is not
justice.
Now, the point here, the attorney and the Department of Justice

was on the Indian Claims Commission for justice on Claim 47—B with
the Yakima's opposing attorney. When we won the case and they set
the land aside for us to have it returned, then we appealed to the ad-
ministration. It went through the channels, came up to the White
House and now the man that is going to rule on the legalities of our
having the land in their land department and Department of Justice is
the same attorney that opposed us originally in the Claims Commis-
sion and lost.
Now, I don't know where the conflict comes in in something like

this, but maybe they need a World court or something to settle treaty
matters with the Indians and the United States. We always end up
back with their attorneys to make the decisions on something like this.
We have had critical cases such as our hunting and fishing rights

that we were obligated and without the Interior Department pushing
these things and the Department of Justice, we would not have had
a saving decision in 1969 to keep our treaty fishing rights alive.
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Now, I think the fine line that you, as the committee who are part
of the trustees of the Indians, must understand is that we are not
only parties to the treaty on one side, that the justice must protect,
but when they talk about the public, we are citizens, too. We have
another part over there. This is something that I can't seem to get
through my craw.
On the other hand, when they have the trust authority, to go with the

bill, the Department of Justice must work with the trust counsel. As
you heard the gentleman from the Department of Justice yesterday,
this is not just natural resource matters, but it concerns wills and every-
day living of them as citizens.
Now, this is something very complicated, but what in effect we

would like to see, if it is created, they must have concrete appropria-
tions in the law in order to protect the Yakimas or any other treaty
Indians, because we are saying that if we are going to have something
like this, then we must have something better than what is now or not
at all.
So, that will be, in effect, our testimony.
Mr. Smartlowit ?
Mr. SMARTLOWIT. Thank you, Mr. Jim.
Mr. Chairman, members of the committee, I know that time is

limited here and I think that as a member of the Yakima Tribal
Council and member of the delegation I would like to, you know, speak
to the water rights that seem to be so important to Indians every-
where.
I had the good fortune or the good misfortune to happen to have

been involved in this Ahtanum water case. My parents lived there as
long as they could and I think that the ones on the north side, you
know, of the Ahtanum water were stronger than what we had as
Yakima Indians.
We were forced to leave Ahtanum to go down to the lower valley

to try to make some kind of a living. I think the question came up
here yesterday by somebody, would this bill hurt or help the Indians.
I think they like to think that certainly somewhere there should
be an improvement over what we have now. I would hate to think
that we have to have people wait for half a century for somebody
to make a decision to better the living conditions of the Indians. I
think this is what happened in the Ahtanum water case. It took too
long.
I take the position as a member of the Yakima Tribal Council that

whatever we do within the 14-member body that it is for the better-
ment of our people. Certainly I would not want my constituents, my
younger generation behind me, to go through the same problems that
I have seen. I want them to have the better things in life.
I certainly hope when you have considered this bill and the recom-

mendations made by the various speakers yesterday and today with
+heir recommendations and amendments, that you will COMP un with
something that will be beneficial to Indians everywhere. This will
conclude my presentation, Mr. Chairman. I hope I would be able to
answer any questions that you might have.
Thank you.
Mr. Jim. We have Mr. Watson Totus.

•
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Senator METCALF. Go ahead, Mr. Totus.
Mr. Tows. Thank you.
I want to say this, that our land, our trust land is dissolving because

of trespassers. The Yakimas are doing everything to protect their
land for our younger generation that is coming so they can have some-
thing to live for because of our treaty.
Now, we should not release the Justice Department by this trust

counsel. According to our treaty, when the treaty was made with my
people, Indian matters on the trust lands or water rights or other
resources, you must go to the Departments and ask for your protection. '
As long as the treaty stands, I still represent my people in accordance
with why they have put me in the council. This trust counsel doesn't
say how long it is going to run. It might not run longer than my treaty.
The next administration might change. It might not set up money
for them to operate. That is why my people tell me you represent
me on this hearing to protect the treaty.
The Government never gave us the land. We don't want to give the

land to the Government. So, I would like to see our land be protected
as long as our treaty.
Thank you.
Senator METCALF. Thank you very much, Mr. Totus.
Mr. Hovis. Mr. Chairman, gentlemen of the committee, we are in a

little bit of a different situation I think, than most of the tribes, inas-
much as we had reservations about this bill from the very beginning.
We had considerable concern about releasing the Department of Jus-
tice from its responsibility.
The bill was amended from last hearings in September of 1970 when

it was introduced and we were very hopeful that yesterday at the hear-
ing that there would be definitive statements both by Interior and the
Department of Justice as to what their role would be after the enact-
ment of the trust authority bill that came.
I thought that the testimony from the Department was singly lack-

ing in pointing it out. Therefore, at the end of yesterday's hearings we
got together and we filed a statement here with some proposed
amendments.
It looks to me, gentlemen, if this bill is to be at all effective and to

handle what must be done that this committee and the committee print
is going to have to make some substantial changes in regards to and be
definitive about the authority of the Department of Justice and the De-
partment of Interior, what it shall be after the enactment of the trust,
authority, because if we do not we are going to be there where every-
body is passing the buck and it won't be a very effective bill.
Personally, it seems to me many times departments are coming up

here on the Hill and asking Congress for legislation, the things that
could very well be done in the executive branch of our Government. We
have had hundreds of cases, particularly in the fishing cases, where the
Department of Justice has been on our side, and we have been success-
ful in each one of those cases. They stood with us in the water case and
here again is a problem that comes up, in the Ahtanum water case for
example, even though we were well satisfied with the trial attorney,
when we got into the appellate they wanted to change the entire course
of the case and finally we couldn't get the brief we wished to have pre-



130

sented on appeal so we had to go in as amicus, and the circuit court did
rule on the grounds we set out in our amicus brief.

Basically, those grounds came from the trial attorney. Even thoughhe was in the Department of Justice he couldn't put those principles
forward. So, this is a problem that comes in that matter.

It concerns me, as Mr. Dellwo points out, as you read through these
cases you find letters, correspondence, for example, the Winters case
came down in 1908—there is a letter in the file saying "Hurry up"
from the U.S. Department of Justice, saying to Interior, "Hurry up
and make that agreement before the Indians find out what their rights
are in the Winters doctrine."
That is sort of shocking back in 1908, but I want to tell you some-

thing, gentlemen, in the last 10 years, in the United States versus 10.69
acres of llnd, which is a well-known case, the Department of Justice
chose to be on the side of the Department of Transportation and not
to be on the side of the Indians. Even in that case the trial attorney who
was assigned this case wrote a memorandum saying "you are wrong.
You can't condemn the Indian lands in this situation," but he was over-
ruled by the central office and condemnation was brought against the
Yakima Tribe.
Both the trial court. and the circuit court of appeals said they didn't

have the power to do so, and it was denied by the Supreme Court. But
we went through all of this expense and concern and bother during
this time.
We don't. want to, for a moment, say that, everybody has been wrong

with the Department of Justice. We have enjoyed the dedication of
many fine men in the Department of Justice. We have enjoyed their
representation. We have a fine solicitor's office in our region. In each
and every case the Department of Interior has, in these matters, been
with us. It is not all bad.
There needs to be some overview authority where we have these con-

flicts, but we should not and must not dismiss the Department of Justice
or the Department of Interior from the same responsibility they have
today. It would not be efficient, as well.
We are talking about saving a few dollars, we have district attorneys

offices all over the United States. Does it make sense to relieve them to
be able to make calendar calls and arguments and presentations instead
of having to fly somebody out from a central authority in Washington,
D.C. ?
Gentlemen, I don't think that is good government, that we relieve

these people when it can be meshed together. I think it is expensive for
us and I don't think the cause of the Indian people will be served by
dismissing the Department of Justice from their responsibility.
I have proposed some amendments particularly to sections 8 and 9

being more definitive about what the authority should do, also being
more definitive that the Department of Justice is not released.
That is all, Mr. Chairman.
If there are any questions, I would be glad to be of any assistance

I can.
Mr. Jim. This winds up our session. I will turn it back to Mr. Dellwo

with the thought that as sacred as the Constitution is to Americans,
that is how sacred our treaties are to the Indians.
Mr. DELLWO. That concludes our presentation, Mr. Chairman.
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Senator METCALF. That was a excellent presentation.
Senator Anderson?
Senator ANDERSON. I have listened for 30 years and they cost what?

What 30 years are you referring to?
Mr. Hovis. The 30 years or more of litigation, particularly in the

Ahtanum Water case. I think this is what the Senator is referring to.
We have lost the water for over 30 years. It was almost half a century.
After we got the water back through this litigation that had been
signed away by the Secretary of the Interior, after we got it back, we
made over $800,000 more in products produced on that land the first
year after we got the water back than were produced the year before.
Yet we lost the use of that land for over 30 years.
Loss of the use of that water for that long period of time, where

we didn't even ever get any compensation for it, the claims situation,
we were not able to prevail in the Court of Claims on this matter.
During this period, it is a terrible thing when these things are done,

not only for the Indian people but for all the citizens, our neighbors as
well. For example, the Indians sold many of their lands when they
didn't have the water. It broke up families like Stanley was talking
about. These people had to move. They couldn't live there.
On the other side of the river these people got the water with an

agreement from the Secretary of Interior, they built up an economy,
homes, people lived there for years. Then we come in and readjust
this situation, the Indians get back the water they have lost, and in
the meantime we have our neighbors mad at us because they created
an economy on their lands and it is a dreadful thing. It is just a dread-
ful thing that these kinds of situations persist for everyone.

Senator ANDERSON. Do the Indians use the water?
Mr. Hovis. We have now regained the water; yes, sir.
Senator ANDERSON. Who handled that?
Mr. Hovis. The Department of Justice handled it. The trial attorney

on that case was William Veeder.
Senator ANDERSON. Well, you can't complain since the work was

done.
Mr. Hovis. What we were complaining about was the fact that

it was over 50 years getting it to trial. The Department of Justice
would get ready to file it and then there would be a little political
pressure and—as a mater of fact, it was even filed once and the local
attorney was instructed by the central office to go in and pull the
petition out. So, it wasn't the fact that once it got filed that it wasn't
tried right, the question was getting it to trial. This was the question
Mr. Dellwo was speaking about today and that I wish to speak about.
It is getting it filed and getting the things done. By the time you

convince the Department of Justice to go on a lawsuit, you have to try
it anyway. They are tougher than the courts are to convince them to
file.
Senator ANDERSON. They waited 50 years?
Mr. Hovis. They waited over 50 years, yes.
Senator ANDERSON. What was the time period?
Mr. Hovis. The first request that was made for action on that treaty

to the Department of Justice was in April of 1906. The case was finally
completed, and I may be off a year or two, but I think the case was
completed in 1967—I beg your pardon, it was 1964.
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So, you see, it was over 50 years that the Indians were without the
use of the water that was rightfully theirs.
Senator ANDERSON. We didn't have mine and water rights for a

great many years.
Mr. Howls. Well, we have been a little more militant about our

water rights, I think, than many people have. For example, on our
reservation we have 40 percent of all the irrigated land, all of the
irrigated land of the Indian people of the United States of America-
40 percent of it is on our reservation. Sixty percent of the crops grown
on all irrigated land on Indian Reservations are on our reservation.
So, gentlemen, we want to say to you that while we think we have

had some difficulties, basically we feel this bill, if enacted, will be
much more helpful to other tribes, smaller tribes, not either through
resources or through leadership or for other reasons being as mili-
tant as the Yakima Tribes about their water rights.
We think it will be more help perhaps to the Yakima. We have been

militant about it. We have decrees on at least two of our major streams
and are working to get decrees on our other two streams and are work-
ing to get decrees on our other two streams and are working to get
decrees on our ground water as well.
Senator ANDERSON. I think that is fine. I just wondered why you

blame it on the Department of Justice? You got some pretty good re-
sults, didn't you?
Mr. Hoy's. Yes, we have. We have a record of never losing a case

here. We always say, and only half facetiously, we never lost a case
when the Department of Justice was on our side, and we never lost,
a case when they were against us. We would just like to have them
with us more.
I would like to say in the fishing cases particularly, it is very im-

portant, when you are talking about the treaty, if you could have both
parts of the treaty, the United States of America and the Indians sit-
ting down at the same council table—particularly the juries and you
are fighting with the State; they are in there trying to take things
away from you. If you have two parties to the treaty sitting there say-
ing what the treaty really meant, it is a very effective thing. It is more
effective than having the tribal attorneys sitting there; to have Uncle
Sam sitting there is a tremendous asset and one which we do not wish
to forgo.

Senator ANDERSON. Yes.
Mr. Hovis. I prefaced my remarks, Senator, that the Department

of Justice and the executive branch and the Department of Interior
can do, under existing legislation, many things that they do not do
today. We are constantly, I think, asking this committee and other
committees of the Congress to do things that if the various adminis-
trations and the executive department would just get with it, it
wouldn't have to be done. But I think all of the examples we have
here show us that it is not being done. We don't expect that perhaps
they will be with it tomorrow.
Senator METCALF. Senator Hansen?
Senator HANSEN. Just two observations, Mr. Chairman.
Would I be correct in assuming that these hearings on this legisla-

tion are not necessarily concluded? I think it has been indicated that

•
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there are other witnesses who may wish to be heard, other legal enti-
ties of the Government?
Senator METCALF. We are going to keep the record open, especially

as a result of what took place this morning because of the questions
that are going to be promulgated to the various administrative
agencies.
Senator HANSEN. Yes.
I would like, then, further to ask unanimous consent that the hear-

ings transcript be submitted to the Justice and Interior Departments
in order to receive their answers to the changes or their observations
to changes which have been made or suggested here, and to get the
benefit of their thoughts as well.
Senator METCALF. Without objection, we will do that, and we will

try to get from them their observations as to the various amendments
being submitted.
Senator HANSEN. I might observe further, Mr. Chairman, that you

people from the Yakima country, I know, will be interested in the
fact that we have your excellent brochure "The Yakima Treaty Land,
Not for Sale." This speaks about Mount Adams and it quotes several

f of you.
Mr. JIM. That is our other 30-year case.
.Senator HANSEN. You made it very well.
Senator METCALF. Just a moment. We discussed this morning largely

water rights. We have been concerned with water rights and certainly
on the Flathead Reservation, but there are many other natural re-
sources that are involved. Would some of you comment on what im-
pact this would have on these?
For instance, right now on the Northern Cheyenne Reservation there

is considerable coal and Mr. Youpee's own area there is oil. On the Flat-
head we have a controversy revolving around who owns certain natural
forest land and timberland. What about that natural resource?
Mr. DELLWO. The reason water rights is such a militant issue is that

it is an asset that can be stolen from the Indians before it gets there.
In other words, the streams usually have their headwaters off the In-
dian reservation. But as in the case of the Flathead, again in the case
of the Yakimas and also in the case of the Spokane with many issues
such as the lack of lawyers in which there are non-Indians developing
lands that actually belonged to Indians. I believe that situation exists
on the Flathead Reservation, the number of thousands of acres that
actually belong to the tribe—we have the situation in every case where
we have the discovery of minerals, the urgency of the surveys and so
forth to identify the Indian lands.
At one of the meetings the chairman of the Coeur d'Alenes brought

out that a large tract of land had been cleared out by a logger who be-
lieved it was non-Indian land when, in fact, it was Indian land.

Also smilar to water rights, what are the rights of the tribes on the
bed of lakes, such as the bed of Roosevelt Lake, which according to a
recent decision it is determined that the tribes own these beds? What
about the resources on these beds, minerals, oil in the case of Arkansas,
things of that kind?
In other words, the whole field of natural resources and that is one

of the reasons why all Indians are adamant that the Departments of
Interior and Justice not be relieved from any spot because there is
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such an overlapping of management responsibility and legal respon-sibility.
In many cases if you have the exercise of correct management re-sponsibility, the legal actions never will need to take place.I might say, speaking of the militancy of the Spokane Tribe refer-ring to the Flatheads, Spokanes, and so forth, I think most of the greattheft of Indian resources have occurred to those tribes which, as Mr.Clapanaho pointed out, are without financial resources now, or in thepast, to protect their rights.
The Ah,tanum case may not have ever taken place if the YakimaTribe didn't have the resources to crank up their case. The great theftson the Spokane Reservation occurred before that tribe had financialresources at all with which to hire local counsel. This is still the case ofmany tribes throughout the United States and one of the reasons forthe need for the trust counsel authority.
Senator METCALF. Senator Anderson?
Senator ANDERSON. I have been glad to have a few kind wordswith Indian attorneys, tribal or otherwise, because we have manycontacts with them on this committee. I think it was an excellent pres-entation and I am very happy to have it.
Mr. DELLWO. Thank you, Senator.
Senator METCALF. Thank you for a most effective and informativepresentation.
I call your attention to some of the questions promulgated by Sena-tor Fannin and Senator Hansen and if as you read through the rec-ord you would like to make comments on those questions, the subcom-mittee would appreciate that.
Mr. DELLWO. Yes; I think we will file supplementary statements.Senator METCALF. Please do. Thank you all.
(The prepared statements of Mr. Dellwo and Mr. Jim follow:)

STATEMENT OF ROBERT D. DELLWO, ATTORNEY FOR SPOKANE TRIBE, COEUR D'ALENETRIBE, KALISPEL INDIAN COMMUNITY, AND REPRESENTATIVE FOR THE AFFILIATEDTRIBES OF NORTHWEST INDIANS

During September 1970 the writer, together with tribal and regional delegates,testified in favor of S. 4165 (presently introduced as S. 2035). Prior to thattime, on September 11, 1970, the Affiliated Tribes of Northwest Indians hadadopted a resolution endorsing the bill without qualification. Individual tribes
were "lining up" in their hearty endorsement of the bill.
The reason for the enthusiastic support was the fact that S. 4165 existed as

the first, genuine piece of legislation ever offered by the Administration, the
purpose of which was to remedy the hopeless conflict of interest that impeded
the Department of the Interior, the Solicitor's Office and the Department of
Justice in effective representation of tribal and Indian causes and in the pro-
tection and preservation of their land and water resources.
This inherent conflict of interest has been so well documented that it needs

no further proof. It was admitted by the President himself in his historic state-
ment of July 8, 1970. It has been demonstrated again and again in patent fail-
ures to protect Indian interests in almost every instance where the Indian in-
terests have been in conflict with those of the Bureau of Reclamation, the Corps
of Engineers and even with private interests under State jurisdiction.

It is obvious that tribal and individual Indian resources and property rights
have been allowed to dwindle and be lost because the various agencies of the
United States Government have either failed to act to protect those rights or
have acted positively and aggressively to speed up or assist in their loss. There
have been innumerable instances when United States Attorneys, Justice Depart-
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ment lawyers or United States Solicitors have not acted or been 
allowed to act

to protect the Indians' rights when to do so would appear 
to be in conflict with

some other government program such as the acquisition of a 
reservoir site, the

flooding of land or the preemption of water rights. The ins
tances are rare when

they acted in defense of the Indians.
S. 2035 establishing an Indian Trust Authority seeks to

 remedy this impasse.

It sets up an Authority which will be authorized to em
ploy attorneys to work

exclusively as advocates, counsel and even trial la
wyers, in the protection of

Indian Rights. If it is enacted it will be a milestone. T
he trustee of Indian re-

sources and property rights, the Federal Government, will
 actually be allowed

to fulfill some of its responsibilities to the Indians.

The tribes, the writer represents, the Spokane, the C
oeur d'Alene and the

Kalispel, can each tell a story of a loss of property and water 
rights because of

the failure of the United States Government to act in
 any meaningful way to

protect them.
During the hearings of last year on S. 4165 the written statemen

t filed in behalf

of the Spokane, Kalispel and Coeur d'Alene Tribes and th
e Affiliated Tribes of

Northwest Indians chronicled the sorry history of the failure of the 
Department

of the Interior and the Justice Department adequately to protec
t their tribal

resources.
The Committee's attention is directed to the earlier statement which 

will not

be set out at length at this hearing. It outlined and recounted specif
ic cases where

the conflict of interest had been allowed to operate in Jeopardy of 
tribal water

rights. Some of those were as follows:

SPOKANE TRIBE

1. The giving away in 1908 of Little Falls Dam site to the Washington 
Water

Power Company which, with an initial payment of only $704.00 to the tri
be, has

ever since that time been operating this valuable hydro-electric resource be-

longing to the tribe free of charge and without regard to the damages the tribe

suffered in the Power Company blocking forever the salmon runs.

2. The giving away to the Bureau of Reclamation for reservoir purposes of

Roosevelt Lake behind Grand Coulee Dam of the Spokane and Columbia rivers'

portions of the reservation and paying the tribe but $4700 for 35 miles of its river

bed and the reservoir freeboard area.
3. The failure to protect any of the tribal water resources against erosion and

depletion through water permits granted non-Indians by the State of Washington,

particularly on Chamokane Creek.

COEUR D'ALENE TRIBE

1. As in the case of Little Falls, the giving away of Post Falls Dam site, even-

tually to the Washington Water Power Company, without any consideration

whatever given to the tribal ownership of the. site or provision for compensation

to the tribe.
2. As in the case of the Spokane Tribe, the failure to inventory or identify the

various water resources of the tribe so that the tribe and the Bureau of Indian
Affairs would even know what they were.

3. The failure to take any steps whatever to protect the tribe against the grant-
ing by the State of Idaho of water diversion permits to non-Indians on tribal
streams and ground water.

ICALISPEL INDIAN COMMUNITY"'

1. The failure to protect the immemorial tribal rights on the Pend Oreille River
that flows through the reservation.

2. The failure to protect the tribal interests to the Pend Oreille River when its
level was raised by the building by the local PUD of Box Canyon Dam.

3. As in the case of the other tribes and in fact every tribe of the Northwest,
the complete failure to this date to inventory and identify the various water re-
sources of the tribe so that the tribe or the Bureau of Indian Affairs would
have sufficient knowledge of their existence and nature to take any meaningful
steps to protect and develop them for the benefit of the tribal members.

Similar examples could be given for every tribe in the Northwest: The loss
of the pure Nooksak River waters to the Lummi Tribe. The ignominious agree-
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ment known as the 'Code Agreement involving the giving away of 75% of the
waters of Ahtanum Creek on the Yakima Reservation to non-Indian farmers.
The threatened raising of the dam on the Shoshone-Bannock Reservation which
would result in the flooding and loss of thousands of acres of tribal land. The
diversion and use of waters belonging exclusively to the Flathead Indians, but.
in the name of an "Indian Irrigation District," used to irrigate 130,000 acres
of non-Indian land. These are just some instances where tribes have lost
valuable water rights because of the failure of the Department of the Interior to
act in a meaningful way to protect those interests.

BASIS FOR SUPPORT OF THE INDIAN TRUST COUNSEL AUTHORITY S. 2035

Thus, with the sorry history summarized above, it was easy for the tribes of
the Northwest to applaud the proposals of S. 2035. They endorse it in principle.

After this initial enthusiastic endorsement, however, the tribes and their at-
torneys had time to review the bill more closely and generally found that, while
the general principles of the Bill were constructive, the bill itself was unaccept-
able unless certain amendments and deletions were made.

CRITICISM OF PORTIONS OF S. 2035

Some of the things that are wrong with S. 2035 manifest perhaps a last effort
by the Department of the Interior to put its stamp on the Bill so weakening
some of its provisions that, if enacted, it may not result in correcting the deficien-
cies it seeks to correct.
The following are proposed amendments:
1. Section 2(c). This section provides that "At least two of the members of

the board of directors shall be Indians." While such a provision to guarantee rep-
resentation by Indians is applauded, the provision should be more flexible so
that regional and national organizations such as the National Congress of Amer-
ican Indians could nominate a non-Indian to fill one of the two Indian posi-
tions if it is felt that the particular non-Indian can more effectively function
in the protection of the Indians' interests.

2. Section 8. Wherein this section provides that the Authority is authorized
to render legal services "with the consent of an aggrieved Indian, Indian tribe,
band or other identifiable groups of Indians . . ." the section should be amended
to provide that if the matter relates to the resources, rights or claims of any
tribe or reservation the request or consent must emanate from the governing
body of the tribe. As drawn, the Authority could be utilized by any "rump" or
dissident group to fight a tribe. Anyone dealing with Indian affairs knows that
some of the worst enemies the tribes have are dissident or terminationist groups
within the tribes themselves. Any group within the tribe, other than its own
governing body, should receive clearance from the governing body or the tribe
Itself before being eligible to receive legal assistance from the Trust Counsel.

3. Section 8. As in the case of S. 4165, S. 2035 still retains in Section 8 the
provision relieving the Department of Justice of its responsibility to Indians
with regard to their rights or claims to natural resources, etc. This self-defeat-
ing clause should be deleted. No existing department of the Federal Government,
least of all the Department of Justice or the Department of the Interior, should
be relieved of any responsibility. They should continue to exist as a "resource"
in legal cases, subject to assignment by the Trust Counsel to assist in particular
matters. More important is the real Indian fear that if the Justice Department
Is relieved of responsibility the last semblance of it being an advocate and
champion for Indian resources, property and water rights will disappear. It
will be adverse to the Indians' interests in every important case.

FURTHER RECOMMENDATIONS

The foregoing constitute some proposed amendments to correct what most
Indian spokesmen believe are the major weaknesses of the Bill. At issue still is
just how the Authority is going to operate in administering its responsibilities
once it is under way.

It is the belief of most tribes that if it is simply a large government law office
charged with representing Indian interests, it could still be so subject to control
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and influence from within the Administration that it really wil
l not be in a

position fully to correct the evils of the present situation of co
nflicts of interest

within the Departments of Interior and of Justice. Additionally, i
t will be head-

quartered in Washington, D.C., so isolated from tribes that a 
small tribe,

hundreds of miles away, may never come in contact with it.

How can a tribe get the Trust Counsel to act in its behalf in 
a particular

water rights matter? It is easy to believe that, with the competition 
of tribes

for services, it would be a "major case" itself to involve the Trust Counse
l. As is

now the case with the Justice Department, the Trust Counsel could r
equire such

proof and documentation of the tribe's needs and the facts and merits of the

particular case that the tribe would decide not to utilize its services.

One method of partially answering this problem of communication
 between

the particular tribe and the Trust Counsel is to make provision in the B
ill or at

least administratively for direct financial grants to tribes for such thin
gs as

water and resource inventories and for specific water rights cases. Thes
e grants

utilized on a contract basis could be used by the tribe, for example, in a
 possible

water rights case to employ local counsel and engineering assistance 
to carry

on the case. As the case proceeded the Trust Counsel and the Justice
 Depart-

ment could become further involved, probably as co-counsel with local
 counsel

in the specific case. Unless an approach like this is worked out, it is di
fficult to

see how the Trust Counsel can become aware enough of a particular 
situation

on a specific reservation to take specific enough action to fill the need
s of the

tribe.
• CONCLUSION

That the Affiliated Tribes of Northwest Indians and the undersigned tri
bes

endorse and support S. 2035 if amendments and deletions are made to cove
r the

foregoing criticism and suggestions.

(A supplemental statement by Mr. Dellwo was not received in time

for inclusion in the record.)

STATEMENT OF ROBERT B. JIM, WATSON TOTUS, STANLEY SMARTLOWIT AND JAMES

B. HOVIS ON BEHALF OF THE YAKIMA INDIAN NATION

My name is Robert B. Jim, I am Chairman of the Yakima Tribal Council and

I appear here today to present the joint statement of the Yakima Delegation. In

the interest of time we have prepared a joint statement after the close of yester-

day's testimeny. However, all members of the delegation are available to be 
of

further service to the Committee. I present here at this juncture a resoluti
on

passed by the entire Yakima Council regarding S. 2305 and ask that it be made

part of the record today.
We appeared before in hearings on a similar bill S-4115 in September, 1971. At

that time, contrary to most of the testimony presented, we voiced some serious

reservations about such legislation. Those reservations were presented in spite

of our recognition of a definite need and in spite of our approval of the basic

concept.
S-2305, as introduced, is an improvement on S. 4115, but again though we

approve of the basic concept of S. 2305 we have some basic qualifications that

we wish to discuss with you.
Perhaps many of our qualifications could have been removed by a more de-

finitive statement from the administrative proponents, but it appeared yesterday

that there was even conflict as to the effect of the bill between the Department

of Interior and the Department of Justice. It would therefore appear to us that

if the bill is going to be effective to assist the obvious need of the Indian people

there will have to be definitive committee amendments. It would also appear 
to

us that further justification is in order before this Committee will conside
r this

bill for passage. We hope that the two departments will, in answer to this

Committee's request, give examples of the many areas of conflict that have and 
do

exist.
We would be most surprised if this Committee considers this legislation

 if

proponents speak only in generalities and state that everything has been 
fine in

the past, but that there could be problems. It has been our experience tha
t this

Committee with its many emergent problems is not prone to try to sol
ve fears

of what might happen or merely fanciful problems.
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Let us give you a few specific examples:
In U.S. vs. Moody Charley (D. Ct. Eastern Washington 1959) and in U.S. vs.10.69 Acres of Land 425 F2d 317 (1970), the Department of Justice representedthe Army Engineers and the Department of Transportation in suits to con-demn Indian lands. In neither case were they successful. In both these casesthe positions of the United States was found to be without foundation in law.

It is disappointing to us to have the Department of Justice bring unfoundedactions against parties they have the duty to protect. In both of these caseshowever, We had the support of the Solicitor's Office of the Department of
Interior.
For example, we could not have been more pleased with the dedication ofWilliam Veeder in the case of U.S. vs. Ahtanum Water District. However, there

were many problems that existed before the case ever got to trial. Few cases
are better documented than this one. The Ahtanum Creek is often considered
as the cradle of irrigation in the State of Washington as the Indians were irri-
gating from this Creek in the early 1800's. In 1855 we entered into the Treaty of
1855 with the United States and this Creek constituted the northern boundary
of our Reservation. In the early 1860's lands north of the Creek were occupied
by settlers. The water was needed by parties on both sides of the creek to success-
fully cultivate adjoining lands. Serious conflicts regarding the use of this water
between non-Indians and Indians developed shortly after 1900. The first record
of a request to the Justice Department to protect our rights was August 23, 1906.
It was almost a half century later before any action was taken. This period is
replete with evasions of responsibilities stemming from conflicts within the
Federal Government and with politically powerful non-Indian land owners. A
moderate review of these conflicts can be found in the opinion of the Ninth Cir-
cuit Court of Appeals at 236 F. 2d 321, 328 et seq. A less moderate view could
be obtained from the Indian people who had their living severely hampered due
to the diversion of Indian water by non-Indians. In our statement we err in favor
of the more moderate documented statement.
In 1907 the Supreme Court enunciated the Winters Doctrine 207 U.S. 564.

In 1908, the Ninth Circuit Court in Conrad Investment Company vs. U.S. in
applying the Winters Doctrine, declared that the Indians' rights to the use
of water could be exercised." . . . not only for present uses, but for future re-
quirements" on the Reservations for future economic development. Consterna-
tion flowed from the pronouncement of the Winters Doctrine and its application
in Conrad. Oddly enough the biggest concern came from those who were sup-
posed to be protecting the Indians. The U.S. Attorney on instructions from
Washington postponed any litigation to protect the Indian water now that
It looked like the law was on our side, and the then Chief Engineer of the
Indian Service guided the Secretary of Interior into a 1908 agreement that gave
75% of the Indian water to the non-Indians on the north side of the Creek.
Because of this agreement, agriculture on the south side of the Creek became
almost impossible after July of each year. When our leaders realized what had
been done and that they had rights under the Winters Doctrine they almost im-
mediately began to petition for legal action. In spite of the fact that at times
there were almost open hostilities over the water between the Indians and non-
Indians, Justice refused to act. When some Indians directly involved brought
action against the United States to protect their rights, Justice successfully
moved to have the case dismissed for want of jurisdiction. After over 40 years
of delay and no water, Justice finally instituted an action to quit our title
to these waters. In excess of 55 years after the agreement the Circuit Court
held that the 1908 Agreement was improper and that the Indians were entitled
to a much greater share of the water. However, even during the final stages
of litigation there were repeated pressures to settle the case and it was neces-
sary for us to appear Amicus in order to present the issues our Tribal Attorney
and the Trial Attorney felt important to the appeal. Now all this later action
regarding the appeal and settlement may have been in our best interests lipt
It is difficult for us to be without doubt when the very person who is resistingour claim for the improper agreement is privy to Justice discussions and is in
the same division of Justice.
Again we see the conflict problems that exist in an "erroneous survey"

matter. After thirty years of litigation, we were successful in having the Indian
Claims Commission determine that the boundaries of the Yakima Indirin Reser-
vation were erroneously surveyed. Lands within this area. erroneously sur-
veyed by the U.S., that were occunied by the Department of Interior have been
returned to us by this Department. The lands that were occupied by the Forest
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Service have not been restored. This matter was referred to th
e Department

of Justice by the White House, on August 16, of this year. We are 
anxious to de-

termine the opinion of the Department of Justice in this questi
on where the

Department of Agriculture says we are wrong and the Department o
f Interior

says we are right.
The picture is not all bad. We have appreciated the help of Justice

 in U.S.

vs. Oregon 302 F. Supp 899 (1969) and other fishing cases. In sp
ite of built-in

conflicts and extreme political pressure, the dedication of the many 
individuals

in the Department of Justice and Department of Interior cannot go un
mentioned.

We want more of their help. While they have never been on the wi
nning side

when they have filed a suit against us, they have never been on the l
osing side

when they have been with us. It is only half facetiously, that we say t
hat the

simple answer to our need is to have them in their legal wisdom to 
be with us

and never against us.
While we feel it is fair to state that in some cases Justice has been 

less

than zealous in the exercise of their statutory responsibility to represent I
ndians,

we do object to that portion of the bill that in Section 8 relieves Justice 
of this

responsibility. While the Trust Authority may have primary responsibility
 we

wish Justice to be required in the bill to assist the Authority to the 
extent

practicable. Not only will this afford better protection to the Indian 
people,

but because of the location of United States attorneys throughout the c
ountry,

will save a great deal of expense as well. These District offices can handle 
ap-

pearances, calender calls, etc., from their local offices at much less cos
t than

having attorneys from the Trust Authority travel many miles for this p
urpose.

In yesterday's questioning it was brought out that Justice would stil
l be a

"referee" between departments. that there would still be conflicts that exi
st even

in the Trust Authority, and that the Trust Authority would still be sub
ject to

pressure and budget limitations. We would be serving no purpose 
to sideline

an existing aid to the Indian cause only to find that this new Trust 
Authority

also had conflicts and that the Authority did not have adequate appr
opriations

to handle these Indian cases as well as Justice can? Also, since we feel
 that there

is conflict in the legislative history as to where the authority would oper
ate

that the bill itself must be definitive in its direction towards correcting th
ese

problems, we propose the following amendments to Sections 8 and 9 of the 
bill:

"SEc. 8. The Authority, with the consent of an aggrieved Indian, Indian trib
e,

band, or other identifiable group of Indians, acting either in the name of the

United States, in the name of the Indian or tribe, or in its own name, is author-

ized to render all legal services, now authorized to be rendered by the Depart-

ment of Interior of the Department of Justice, necessary to preserve and protect

natural rsource rights of Indians, including, but not limited to rights or claims

of the Indians to natural resou7ces, such as rights to land, minerals and timber;

rights to the use of water; and rights to hunt and fish. The legal services s.uthor-

ized to be performed pursuant to this section include but shall not be limited

to, the investigation and inventorying of Indians' land and water rights; the

advocacy of the policy favorable to Indians within the executive branch; the

initiation and prosecution to final judgment, in all courts of the United States, and

of the States, against the United States, its department, agencies, officers and

employees, or against any of the States, their subdivisions, departments and agen-

cies, or against persons and corporations public or private, all actions in law and

equity for the protection, preservation, utilization, conservation, adjudication, or

administration of natural resources or interests therein had or claimed by the

Indians, including but not limited to, rights to land, timber and minerals; rights

to the use of water; and rights to hunt and fish; the defense in any and all

courts of the United States and States, of all actions in law and equity which

might affect claims or rights to resources owned or claimed by Indians; the

prosecution and defense of appeals in all courts of the United States and of the

States; and the institution of and participation in actions in any Federal State

or local administrative proceeding in order to protect the natural resource rights

of Indians. The United States waives its sovereign immunity from suit in con-

nection with litigation initiated by the Authority under this section."

SEC. 9. The legal services rendered pursuant to section 8, hereunder, shall in

no way absolve the Department of the Interior and the Department of Justice

of their responsibilities to the Indians, including those which derive from the

trust relatiorship and any treaties between the United States and any Indian

or Indian tribe: Provided: That in determining the litigating position of the De-

partment of Justice on any matter affecting the rights of Indians or Indian tribes,
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the Department of Justice shall consider and give due deference to the obliga-
tions of the United States deriving from the trust relationship and any treaties
between the United States and any Indian or Indian tribe."

Finally, we would suggest that the provision of Section 11 that suggests that
the Authority may charge fees is improper. This, as brought out by questioning
by the Committee yesterday, causes ethical questions of improper solicitation or
improper law practice by the Government. Even more importantly, it may tend
to lead the Authority to be more interested in bringing suits for the more affluent
tribes rather than for those that are in greater need of the assistance.
Adequate funding of the Authority is vital to its proper functioning. If the

Authority is not to be properly funded, then let us not enact this legislation. It
would be a cruel hoax to again raise the hopes of the Indian people only to find
that they have the name but not the game.
It is therefore submitted that section 11(3) be amended by the addition of the

following proviso:
"Provided, that nothing herein shall authorize the Authority to charge fees for

its services."
RESOLUTION—YAKIMA INDIAN NATION

Whereas, the Yakima Indian Nation in a unique legal position with the Fed-
eral Government in relation to treaties, statutes, and executive orders; and
Whereas, the President's speech of July 8, 1970, emphasized the creation of

a Trust Council Authority to better defend these rights; and
Whereas, the Federal Government is responsible to protect the rights under

various treaties and statutes and executive orders; and
Whereas, conflict of interest within the Department of Justice does hamper

the Federal Government's responsibility to protect certain rights under the
existing laws and mandates mentioned; and
Whereas, the rights have been protected in many instances by the Government

with the use of the Department of Justice legal staff for the Yakima Indian
Nation, e.g. Ahtanum Water case, and various hunting and fishing cases; and
Whereas, creation of the Authority having sole responsibility for Indian

legal matters would relieve other departments of the Federal Government of
their responsibility under the treaties, statutes, and executive orders: and
Whereas, the Department of Justice has hundreds of attorneys located

throughout the United States that the proposed Authority eould not replace;
and
Whereas, the provisions of the proposed legislation calls for the payment

of fees by some tribes may cause misdirection of litigation and certain ethical
problems; and
Whereas, the Federal Government's first responsibility is to the Indian treaties

and unique trust relationship as set by 6th Article of the Constitution and as
recognized by the highest court of the land as being the supreme law of the land;now therefore be it
Resolved, The Yakima Indian Nation through its elected representatives ofthe Tribal Council does oppose the bill in its concept to relieve any departmentof the Federal Government of the responsibility to protect the Indians treatyrights or to charge for services rendered; and be it further
Resolved, That the Tribal Council delegates to the Trust Council Authorityhearing present this decision to the members of Congress.
Senator METCALF. The next witness is Mr. Arthur Lazarus, who islegal counsel for several tribal groups. Mr. Lazarus has been a fre-quent witness before this committee and you are most welcome.

STATEMENT OF ARTHUR LAZARUS, LEGAL COUNSEL FOR
SEVERAL TRIBAL GROUPS

Mr. LAZARUS. Thank you, Mr. Chairman, Senator Anderson.
I noted several tribes because our firm actually represents 10 or 12in varying capacities.
I am appearing here today for the Navajo Tribe, three other Ari-

zona tribes, the San Carlos Apache Tribe, the Wellapy Tribe, and the
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Salt River Indian Community, and also the Seneca Nation of New
York.
For identification, my name is Arthur Lazarus, and I am a mem-

ber of the New York and District of Columbia firm of Fried, Frank,
Harris, Shriver, and Kampelman.
The purpose of the bill before the subcommittee today is to pro-

vide independent legal counsel and representation for the preserva-
tion and protection of the natural resource rights of Indians. My
clients generally endorse this legislation in much the same way as the
witnesses who have preceded me. The principle is good.
The legislation as now drafted has some serious defects, but there is

a need for an institution such as the Indian Trust Counsel Authority.
An adequate job is not being done by existing institutions of Govern-
ment. I think the record has been well made with respect to that point.
This is, of course, particularly true where the Government finds

itself in a conflict of interest position. But there are many cases where
a conflict of interest does not exist and still the Federal Government
is not performing its responsibility.
Many cases have been cited before this committee. I would just add

one more specific case for the record. We are familiar with the water
rights cases generally, and there has been a tremendous emphasis upon
those cases in the testimony before the committee.
I think there are two reasons why water rights are so emphasized.

One is that is the area where the Federal Government has done the
worst job from the Indians' point of view. Second, water rights litiga-
tion is so lengthy, so costly, and so time consuming that it is the area
where the Indians can least help themselves.
So, you have the combination of Government falling down on the

job, most Indian tribes being unable to do the job themselves, that cre-
ates what is really a crisis situation with respect to Indian water
rights.
Senator METCALF. Pardon the interruption. This is the area, too,

where there is the greatest conflict of interest, is it not? For instance,
Interior might be concerned with reclamation on the one hand and
acquiring and defending its trust position on the other, or the Corps
of Engineers might be?
Mr. LAZARUS. That is correct. It is the area of the greatest conflict

of interest, and also the area of the greatest political and economic
pressure.
Because the Government has fallen down on the job and has failed

to protect the Winters doctrine rights of the Indians, the use of water
has been made by non-Indian interests. Some of the streams, I fear,
that exist in use, if all honored, would not leave enough water in the
stream to permit the Winters right use by Indian tribes.
Turning it around the other way, for Indian tribes to be recognized

some existing non-Indian use may have to cease.
Now, the one additional example I wish to cite to the committee is

one that is familiar to it from testimony I gave 7 years ago. That is the
Consumer Dam situation. The taking of land within the Seneca Res-
ervation for the Allegheny River project. But we had an interesting
sidelight to that controversy which did not come before the commit-tA,.
except parenthetically.
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In the course of constructing the dam, it was necessary to relocate a,
State highway. That was a two-lane highway. The Corps of Engi-
neers, under existing law, was required to replace it with another two-
lane highway. The State of New York, however, wished to convert this
highway into a four-lane limited-access freeway. That was a better-
ment. In other words, something the State was requesting that the Fed-
eral Government was under no legal or moral obligation to furnish.
The law had been made clear in previous litigation which I handled

that the State could not acquire land within an Indian reservation in
New York under State law. So, what happened in this case, the Corps
of Engineers volunteered to give the State the four-lane limited-ac-
cess highway easement that it was seeking, even though the State could
not get it under its own power. That is exactly what happened, and, in
addition to the dam cutting the reservation into pieces, we now have a
limited-access highway that runs across it into another direction.
This was a perfect example of where the Federal Government volun-

teered to help the State as against the Indian interest. When we liti-
gated over the matters, of course, the U.S. attorney was on the other
side.
Senator METCALF. Was that raised on appeal?
Mr. LAZARUS. Yes; we took that one to the U.S. Court of Appeals for

the Second Circuit Court and lost 2 to 1, basically on the argument
made that it was within the discretion of the Secretary of the Army to
determine the scope of the project, and if he determined the scope of the
project should include a four-lane limited-access highway easement, it
was not for the court to go behind this determination.
I might add at this point, jumping ahead to say what I had intended

to give in my testimony, that one of the amendments I would suggest
to the pending bill is that the Indian Trust Counsel be given the power
to appear before congressional committees. I note in the legislation
that in section 5(c) that attorneys or special counsel are authorized to
appear for or represent the authority in any case in any court, before
any commission, or in any administrative proceeding.
I suggest to the committee that one of the important places trust

counsel might appear is right here in Congress, because in many of
our Indian resource cases, if Congress authorizes the project, the In-
dians are already out of court. They may collect money, but they will
never be able to preserve their land. This has been the line of cases.
So, I think that sort of prophylactic or preventive legal service being

entrusted to legal counsel and particularly the right to appear before
legislative committees is quite important.
We must recognize, I think, as we look at the Indian Trust Counsel

legislation, that even if enacted it can do only part of the job. What
we have to do is frame the legisleion iii such fashion that the authority
can do as much of the job as is available, not to hamstring it; and yet,
at the same time, not to give it so much to do that its energies and its
funds are dissipated.
I think the testimony before the committee, as I have listened to it,

has shown that the Indian Trust Counsel can perform a unique and
valuable function, one that is not being filled, but that the areas in
which the authority and trust counsel should operate should be clearly
defined by the committee.
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I would now like to turn to some specific comments on the proposed
legislation which I will take up in order that they occur as you read
the bill, and not necessarily in order of importance of the proposal.
The first thought that occurs to me and has occurred to my clients

is that the authority itself, the membership of the board of directors,
should be expanded. The bill says that the authority is to act inde-
pendently of any executive agency and yet the authority as set up in
the legislation is dependent upon the highest executive. The power of
the President to appoint the members and the fact that there are only
three members serving 4-year terms which makes the authority very
much dependent upon the administration then in office.
I would like to suggest, therefore, that the size of the board of di-

rectors be expanded and that the majority be required to be Indian,
with the understanding that there will be a broad spectrum of Indian
views on the authority.
In this way I think we can reduce the political influence that can be

brought to bear upon the activities of the agency.
I would further suggest that the board itself, rather than the Presi-

dent, should be able to pick its own chairman.
Senator ANDERSON. Why?
Mr. LAZARUS. Again, that gives the authority an independence to

pick its own chief executive officer, that it will not have if, as under

the existing legislation, the chairman is designated at will by the Presi-

dent.
The second section of the bill which I feel requires some further

analysis and improvement is the section 5(c), dealing with the func-
tions of attorneys operating under the direction of the authority.
I have already commented that I think such attorneys should be

given the power to appear before legislative committees. I believe,
also that the attorneys should be given the power to represent Indians
and Indian tribes. In other words, their clients.
In addition to the authority itself, it is unclear to me from the bill

what independent powers the authority would have to act in its own
name. It is my understanding that the authority is basically to pro-
vide lawyers for Indians and Indian tribal groups and that there are
very few occasions when the authority will be going into court as the
authority.
So, I would suggest that it is appropriate to amend section 5(c) to

make clear that when the authority goes into court, it is going in as
lawyers for an individual Indian or tribal plaintiff or defendant.
Again, not having the form of the prepared statement in front of

me, if I could cover another parenthetical thought, it is that the au-
thority have the power to represent Indians and Indian tribes as
defendants as well as plaintiffs.
The bill as now drafted is geared to the prosecuting or plaintiff posi-

tion and there are times when Indian tribes and individual Indians
will need help in court and legal advice as potential defendants.

Section 5(d) takes up the question of what the authority should do
when it is asked to represent more than one party to a lawsuit. I
suggest to the committee that we should not transfer the Federal Gov-
ernment's conflict of interest to the trust counsel authority, that the
trust counsel should represent either one side or the other, but not both.
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We just recently here in the District of Columbia had some interest-
ing litigation where a public service law firm, or 0E0-funded law
agency was representing the plaintiff in a divorce, and the judge ap-
pointed an attorney from the same agency to represent the defendant
in that divorce. The attorney refused the assignment and the judge
held him in contempt. The court of appeals reversed it and reversed
it on the proper ground that even though this was a public service
organization and designed both to represent defendants and plaintiffs,
it couldn't do a proper job representing both at the same time.
I think this is true of the trust counsel also. No matter how we

camouflage it or build barriers up, if trust counsel is representing one
side on a suit, I do not think he should represent the other side, either
directly or indirectly. Whether it is subsidizing another lawyer or put-
ting it in a different department, it is not enough. You can only serve
one client at a time.

This, of course, is not true where there is a community of interest
between different parties. This obviously can represent clients with a
community of interests.
Turning now to section 8, section 8 says that the authority may act

for an aggrieved Indian or Indian tribe with its consent. I think the
obligation should be a little stronger on the tribe to indicate its desire
for the services of the authority.
I would suggest that that language be changed to "at the request

of" the Indian tribe or individual Indian. I don't think the authority
should even be giving the appearance of going around and looking for
business. I think it should be in the position of the traditional law firm
that is available to the tribe, that will act at the request of the tribe
but not be in the position of, according to the legislation, being able
to initiate lawsuits on its own and then seeking the consent of the tribe
to the finding of the suit.
There is quite obviously an information function that the authority

can perform. It can make its availability known to tribes. It can make
known to tribes what it is doing and therefore the general run of legal
rights that the agency is capable of protecting. But I think with the
limited resources that the authority is going to have, that the idea of
its acting in response to a request by a tribe is going to be a significant
way of controlling its calendar and its workload.
The second question I raise with respect to section 8 is the term

"legal services." Legal services in regard to rights or claims. I am
unclear from the language of the legislation, and I think clarity is
necessary, as to what is intended by legal services.
The thrust of the bill is towards litigation, but as we lawyers know,

the object of legal service is to try to keep your client out of court.
Ninety-five percent of the lawyers' work is done outside of court. So,
the question arises as to whether legal services is intended to cover
services beyond litigation and advice directly related to litigation, or
potential litigation.
I think it has to be broader than just litigation, yet we do need some

definition as to whether it includes economic matters. Would the trust
counsel be able to advise a tribe or an individual Indian as to the terms
of an oil and gas lease? Would trust counsel be able to handle a tax
case involving income from natural resources? These functions should

I
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be spelled out and we should know whether trust counsel can handle

them or cannot handle them.
The third part of section 8 which I believe requires special attention

from the committee is the proviso which relieves the Department of
Justice of responsibility to represent Indians and Indian tribes with
respect to their rights or claims to natural resources. This waiver is, as
the previous testimony has shown, much too broad.
The Department ot Justice has a great many functions to perform

in the representation of Indians and Indian tribes and those functions
cannot possibly be taken over in their entirety by the trust counsel.
So, I would suggest that at the very minimum this language of

waiver is limited to cases where the United States is a defendant in
the law suit. In other words, where the United States is being sued by
a tribe or an individual Indian, then it is quite proper that the De-
partment of Justice should be relieved of responsibility for handling
the case for that tribe. But I do not think this is true in the other cases
where this is not the direct conflict between the interest that the Depart-
ment of Justice will be representing on behalf of the United States
and the tribal justice.
Senator METCALF. But there is a conflict when the United States is

plaintiff at times? The one where you described with respect to the
road Or condemnation of a road, for instance, on a Federal highway.
Mr. LAZARUS. That is correct. Where there is a direct conflict be-

tween the two, then I think the United States—the Department of
Justice can be relieved of responsibility for representing the tribe,
the responsibility that it now has by statute. But in all other cases, I
think the Department of Justice must be held to retain its responsi-
bility because, given the realities of the situation, the funds that we
can be sure will be going to the Indian trust counsel, there will be a
large gap of work undone if the Department of Justice and the De-
partment of Interior are not still in the picture.
I would like to make one other remark at this point about the role

of the Department of Justice and the way Indian land rights are
viewed. This approach seems to permeate all writings and discussions
of the subject and it is one which I think starts from a false premise.
The President's message sending this legislation to Congress spoke

about the conflict between the National interest and the Indian interest.
That, I think, has been the history of this country, that we have always
talked about the Indian interest as being a private interest as con-
trasted with some public interest.
The Federal Government has given, assistance to farmers, to rail-

roads
' 

to miners, to utilities and even to the Lockheed Aircraft Corp.
That has been held to be in the public interest.
I have never understood why the protection of an Indian reserva-

tion or the upholding of a treaty isn't also in the public interest. So,
I have always had difficulty with this distinction between Indian and
public interest.
So, I think Indian rights are in the public interest. They are in the

National interest. It has always been difficult for me to understand
the position taken in the Department of Justice and the position taken
by other Federal agencies that somehow what they are doing is the
public interest, but the United States' role as trustee for Indian is not
public, that is private.
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My final comment deals with section 10 and the exclusion from the
powers granted the authority of the right to bring proceedings under
the Indian Claims Commission Act of 1946. I think that exclusion
is too broad and probably unintentionally too broad, because the
Indian Claims Commission Act not only authorizes suits before the
Commission on wrongs that occurred before 1946, but it also author-
ized suits in the Court of Claims on wrongs that arose after 1946.
That is codified as 28 U.S.C. 1505. That is a grant of general jurisdic-

tion to the Court of Claims to entertain suits by Indian tribes for
wrongs committed by the Federal Government after August 13, 1946.
Now, I do not think it was the intention to exclude from the powers

of the authority the right to bring suit on current wrongs. So, I would
suggest that the exclusion of claims filed under the Indian Claims
Commission Act should itself be limited by saying it applies to ancient
claims and not those under 28 U.S.C. 1505.
I thank you very much, Mr. Chairman and Senator Anderson, for

your attention. I would be happy to answer any questions you might
have.
Senator METCALF. Senator Anderson?
Senator ANDERSON. No questions.
Senator METCALF. Well, I think you have made an excellent group

of suggestions, Mr. Lazarus. You did address yourself to some of the
things that arose both yesterday and today.
I would hope, however, when you correct your testimony that you

go over the whole transcript and if you desire file a supplemental state-
ment in response to some of the questions that were asked this morning
by both Mr. Fannin and Mr. Hansen.
Mr. LAZARUS. I would be happy to.
(The supplemental statement was not received in time for inclusion

in the record.)
Senator METCALF. It would be helpful to us in analyzing this leg-

islation.
I am somewhat encouraged this morning to see that the counsel for

the various Indian tribes who have so effectively and persuasively
represented those tribes in the courts and before the commissions are in
here suggesting that there be a Federal agency that will take your
place.
Mr. LAZARUS. I don't view this Federal agency as taking my place.

I think this agency is and should be designed, one, to help tribes and
groups that cannot afford counsel and, two, to undertake the kind of
legislation—excuse me—the kind of litigation which tribes that have
counsel on general matters are unable to finance, such as water rights.
In the first memordandum I ever wrote to my clients, when the In-

dian trust counsel bill was first proposed, I said if trust counsel did
nothing other than handle water rights litigation, they would be per-
forming a function that the Government is not now performing and
which most tribes cannot perform for themselves, because that litiga-
tion is so expensive and so time-consuming that it is a rare tribe that
can finance it on its own.
I really feel that if the bill did nothing else but provide for the

handling of water rights litigation, that we would have taken a giant
step forward in the protection of Indian rights.
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Senator METCALF. But you will agree it is necessary for protection

of many of these other natural resources and rights for the various In-

dian tribes?
Mr. LAZARUS. Certainly, there are many types of cases where a tribe

which has a perfectly legitimate right does not have the resources to

protect that right.
Now, we always think of Indian claims in terms of money recovered.

If a tribe has a legitimate claim, it usually doesn't have difficulty in

obtaining counsel. Sometimes it has difficulty over the percentage of

the contingent fee because the Interior Department has heretofore

stuck to a rather rigid 10 percent, which is not a meaningful figure on

a small claim and prevents tribes from getting representation on small

claims. But I understand there may be some flexibility in the Depart-

ment on that.
But, there are other types of cases in which the object is to prevent

the taking of Indian land or to prevent the waste of Indian land, where

there is no money recovered, where in normal circumstances an at-

torney would have to be paid a fee for his services and the tribe does

not have it.
Again, I will go back up to the State of New York, because I just

filed suit against the State of New York again last week on this same

Southern Tier Expressway. They are now moving to expand the four

lanes on the other side of town and cut through the reservation in an-

other place. This time they don't have big brother, the Corps of Engi-

neers, behind them.
So, I have gone up into court and filed suit to vacate the appropri-

ation of Indian land under State law. Fortunately, the Seneca Nation

has enough money to pay and retain our firm to cover these services.

But if they didn't have those funds and they were faced with the

same problem, how could they get a lawyer to take that case? Because

if he wins the case, the land is saved and there is no money. This is

the kind of case also where trust counsel would provide a very useful

function.
Senator METCALF. Well, I think you have been helpful in our under-

standing of the bills with those explanations, Thank you very much.

We have one more witness. Are Mr. Simpson and Mr. Fisher going

to appear together?

STATEMENT OF RAYMOND SIMPSON, ATTORNEY OF RECORD FOR

THE INDIANS IN EAGLE RIVER CASE, AND ATTORNEY FOR CON-

FEDERATION OF LOWER COLORADO INDIAN TRIBES; ACCOM-

PANIED BY ADRIAN FISHER, CHAIRMAN, COLORADO RIVER

TRIBAL COUNCIL; AND MRS. STILLMAN, CHAIRMAN, TRIBAL

COUNCIL

Mr. SIMPSON. There are three of us, Mr. Chairman, but we will try
to be as brief as possible. Mrs. Stillman, who is chairman of the tribal

council, and Mr. Adrian Fisher, on my left, who is the president of

the Colorado tribes.
My name is Raymond Simpson. I represent both of these tribes, the

Agua Caliente tribes in Palm Springs, and the Federation of Lower

Colorado Indian tribes.
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Senator METCALF. The bells have been ringing and we are going to
have to get over to the floor rather quickly. May we put your state-
ment in the record as if read and you address yourself to some of the
material that you feel hasn't been adequately covered today?
Mr. SIMPSON. You are addressing me?
Senator METCALF. All three of you.
Mr. SIMPSON. Mr. Fisher has a prepared statement.
Senator METCALF. Yes; he has some suggestions for amendments.
Mr. FISHER. I appreciate the opportunity to appear before this com-

mittee to testify concerning the need for S. 2035.
Indian tribes across the country and particularly those in the West

that are involved in a virtual life and death struggle for protection of
their water rights have identified a very grave shortcoming in the
method present law provides for carrying out the Government's trust
responsibility to Indians in the protection of their natural resources.
In many of the disputes over water rights and land boundary and title
matters, the Indians find that the adverse claimant is the trustee—
the Government, whose duty it is to protect the beneficiary tribes.
When these matters come up for litigation or even administrative

action, the legal staffs which are available to represent the trustee and
the Indians are also duty bound to represent the broader, national in-
terest. This conflict of interest literally precludes Indians from having
adequate representation in these types of controversies. S. 2035 is
directed at this problem.
Before I comment on the specific provisions of the bill I would like to

make some observations:
It is good that we have identified this conflict of interest problem

and it is good that we are together seeking to alleviate it. I am sure
that the concept of an Indian Trust Counsel Authority will help us
deal with the conflict of interest problem in a manner that is better
than what the law now provides. It is very important, though, that
those of you on this committee and those in the executive branch not
offer this concept as a means for completely abolishing the conflict of
interest problem.
I would also urge my fellow Indian leaders not to look upon the

enactment of this, or a similar bill, as a complete solution to the con-
flict of interest problem.
The body of law regarding Federal-Indian relationships is but a

reflection of history and this history is made up of a series of conflicts
of interests—the interests of a predominant society in conflict with
the interests of the Indians.
If either the Indians or the Government look to the enactment of

this bill as a cure-all for the conflict of interest problem, then the In-
dian Trust Counsel Authority is doomed to failure.
We must look at it as a cooperative effort to provide a means

whereby the conflict of interest can be minimized to the-extent this is
possible within the Federal-Indian relationship.
My reason for saying this is that I fear that many of us—those in

Government and many Indian leaderships across the country—have
come to look for the easy solution to extremely complex problems in
Indian affairs.
Last week an NCAI convention heard for the third year in a row

about the Commission of Indian Affairs' plans to reorganize the BIA
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executive staff. I fear that the Commission sees reorganization as
the. easy solution to complex problems. I want the record to show that
while .we expect this legislation to be extremely helpful, we do not re-
gard it is a final solution to the conflict of interest problem.
Now, to the provision of the bill:
Sections 1, 2, 3, and 4 of the bill deal with the purpose and the struc-

turing of the Trust Counsel Authority. I have no comment in these
sections.

Subsection (d) of section 5, in my view, points up a situation where
agencies of Government should not take sides. The subsection provides
that where there is a conflict between Indians who are requesting the
assistance of the Authority, the Board of Directors may hire a separate

counsel or experts to assist or represent one or all of the parties. In
this type of situation the Authority would be placed in the same posi-
tion the Indian Bureau and Interior Department are in now.
I do not believe this type of situation, where there is a difference

between Indian tribes, or a difference between individual Indians and

their tribal government, should be dealt with in this particular bill. If

the Trust Counsel Authority is able to function where a tribe's position

is adverse to the position of the United States, I think it will have

done all we should ask of it.
I have no comment on sections 6 and 7.
Section 8 causes me the same concern discussed above. While I do

not have any clarifying language, I believe it would be possible and

desirable to assure that the legal services rendered do not pertain to

instances where there is a conflict between individual Indians and

their tribes or between two or more Indian tribes.
Also, in section 8 there seems to be an unresolved question of whether

the Justice Department does or does not have a continued responsibil-

ity. One part of section 8 says that the Justice Department is not ab-

solved of its responsibilities and another part says it is relieved of its

responsibilities. The responsibilities should remain with other agencies

of Government where they are now until they are assured by the trust

counsel authority.
Section 9 given the trust counsel authority the right to sue the United

States on behalf of Indians. This, and the waiver of the sovereign im-

munity of the United States, is essential.
I have no comment with regard to section 10 except to express satis-

faction with the provisions that would permit the authority to assist

Indian tribes in claims before the Claims Commission.
Section 11, subsection (2) needs to be strengthened to compel de-

partments of the Government to comply with a request for informa-

tion or materials. Many of the cases which would be brought under this

authority have long histories which are often buried in the files or per-

sonal knowledge of personnel in the various departments. It will be

vital that the trust counsel authority be able to obtain this information

and material.
Again, I want to thank the committee for the opportunity to appear.

Mr. SIMPSON. Yesterday we had testimony here, Senator, which un-

fortunately we were unable to be present to hear which for the most

part indicated support of the bill, particularly from the Department

of Interior and the Department of Justice.
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At the very tail end, the last witness was a Mr. Bloom, who was an
assistant attorney general for the State of New Mexico, who appeared
and made a strong attack on those who supported the bill by pointing
out among other things that there really was no need for the bill.
The people who had been present and testified, including the Secre-

tary of Interior and Mr. Kashiwa, when asked the question: "Gentle-
men, can you recite instances to us where the Department of Justice
and the Department of Interior had conflicts of interest which have
led to damage to the Indians" in each instance, of course refusing to
confess to the sins they might have committed. They smiled and said,
of our own knowledge we have no such list. We will try to compile
such a list.
I feel it is very important in addressing this committee to make clear

that the need has become a very graphic one to me as a tribal attorney
for a little over 20 years. I appeared 3 weeks ago in Los Angeles in a
case not involving water, Senator, but involving condemnation of land
for the construction of a debris basin involving the Agua Caliente
Indians.
At that particular time the U.S. attorney appeared under section

135 of the title 25 and said, I am representing certain Indians who
requested I appear here. Judge Burns, who was the judge on the bench,
turned around and said, "Mr. Stoddard, as U.S. attorney, what is the
position on this motion for immediate possession by the United
States?"
Mr. Stoddard replied by saying:
Your Honor, I must confess that I am extremely embarrassed because I am

wearing at least two hats here. The Attorney General told me unequivocably
I am not to oppose the motion for immediate possession to permit the construc-
tion of this project to proceed, because he has conferred with the Corps of Engi-
neers who don't want it stopped. On the other hand, the Congress told the Indians
under section 175 they may have the U.S. attorney appear to represent them.
They have told me definitely I am to oppose.

The judge said, "What are you going to do ?" He said, "What can I
do I must obey my boss, the U.S. attorney, but I do have one con-
solation, Mr. Simpson is here appearing on behalf of certain allottees
and I know he is going to object."
I pose the question, what would have happened had there been no

independent counsel? I further pose the question, damage that these
lands now have been under an order of this type for a little over 9
months—they could have generated income in various ways. They per-
haps could even have been sold. But nobody is particularly interested
in purchasing land which is existing in the shadow of a condemna-
tion proceeding. There is a conflict.
I go further, Senator, to something Mrs. Stillman is well acquainted

with. When I first became the attorney for the Fort Mojave Tribe,
the United States became involved in what we call the "Goat Island"
case in the Colorado River.
You had many parties involved, not Indians, claiming they owned

certain lands. The United States, acting as trustee came into the pic-
ture and said, "We wish to intervene on behalf of the Indians who
definitely own the lands that are being taken, but who own accretions
thereto worth clearly in excess of $1 million."
They intervened and fought and the trial took about 31/2 weeks.

In the middle of the trial the U.S. attorney suddenly decided that

•



151

somehow or another the interest of the United States became a very
big issue. The Indian witnesses appeared to testify regarding their
own situation. Suddenly he saw this as an island rather than a case
involving lucretia.

Consequently, the United States would have a different interest if
it happens to be an island. The interest of the Indians was dropped
immediately.
Now, I only give this background for one very significant reason.

The people who lost then went to California, filed in the U.S. District
Court of Los Angeles, starting fighting, the Indians turned to the
Departments of Justice and Interior and said, "Help, you told us this
was our land, you fought and you didn't win. What are you going to
do now ?" They said, "We are not sure we have enough facts to get
into the lawsuit."

So, as tribal attorney I was instructed to get into it. We looked the
picture over and a rather crazy departmental letter about the compact
regarding the border of Arizona and California had been approved.
This compact put the land in question back in California, which
would divest the court in California of jurisdiction.
We filed an action then to protect the Indians' rights in the U.S.

District Court of Phoenix. The Indians wanted the United States to
help. They requested their assistance and as of this date they still
haven't got the assistance. A meeting is scheduled next January.
In the meantime, we are writing briefs, having meetings, moving on

while the United States, I submit, is dragging its feet.
I add something more to this that is very basic and effects all

Indians in the United States. I refer to the case of the Aqua Caliente
Band of Mission Indians v. County of Riverside. The Indian tax ex-
empt land is something which if developed is going to generate income.
That is what the Congress wants.
When that income is generated, the local agencies immediately

reach out to try to take what they can. Despite the tax exemption to
the land and the income, this happened with Agua Caliente.
You remember, you participated in the bill. After that was enacted

in 1959, development started on that reservation. Less than 5 percent
of it has been developed by leases, but it did start and the county of
Riverside decided we want some of that income and they started tax-
ing the leasees of Indian land as though they were the owners, calling
it a possessory interest.
We tried to obtain the assistance on behalf of the Indians in this

particular case. We have had people in the Solicitor's department say
you are right—in fact, in the first case, Senator, ever filed on posses-
sory interest was in 1949 involving the Senecas by the Department of
Justice asserting our position which they lost. I don't know whether
it is the embarrassment of that loss since they never appealed it or
what, but we have taken the case to the doors of the U.S. Supreme
Court.
We filed a petition asking that the Indians be heard. We had over

40 different tribes filing an amicus brief, joining us in that. We urged
the Federal Government to get into the act to do something about it.
At least, we think it is important enough to have our day in court.

We thought we had this. I have a letter before me which went from
the Office of the Solicitor in which they stated the Agua Caliente
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Band petitioned the U.S. Supreme Court to grant certiorari. The
Solicitor's office is strongly urging the Solicitor General's Office of
the Department of Justice to also petition the court urging it hear the
case.
On the 11th hour we were informed that was not going to happen.

There would be no stand by the Solicitor General with respect to this.
They wouldn't even file an amicus brief saying hear the Indians.
A bit of poetic justice occurred. The Honorable James Haley, feel-

ing this is one of the most important questions confronting Indians
authorized me to file a brief on his behalf with the Supreme Court re-
questing that it be heard. The Supreme Court, upon receipt of that
brief, indicated they were sufficiently shocked that the trustee hadn't
even seen fit to make an appearance that they turned around and or-
dered such an appearance by the United States. That position has not
been expressed.
My only fear at this stage is that their appearance might hurt us.

But we know one thing, we know that the appearance of the trustee,
just as some of the attorneys previously stated, seated at the same
counsel asking that you be heard can help Indians. Even if they keep
their mouth shut and say we are here as trustee—this is something that
is critical.
Something else that came up yesterday, and I would like to offer this

in evidence, if I might, the question was raised about title. Again, I
am referring to water and title. I hold before me a map which has been
called "bloody mary" because every red spot you see there is Indian
land where the title is in question, where you have trespassers located
on it or where you have accretion problems or actual access problems.
This is up and down the reach of the river here involving Fort Mojave
and other Indians.
. If there is a need for this bill, this is certainly part of the evidence
in support thereof. This I would like to offer. I am trying to keep this
very brief. It would take a few hours to explain it, but may I offer it
for the consideration of the committee?
Senator METCALF. I am not sure we can reproduce it properly in

the printed record, but it will be received for the file and the staff
will look at it and attempt to develop material there.
Mr. SimpsON. We deeply appreciate that, and as I move to asking

the Indian leaders with me to add some comments, I would add the
last two points, very important on flood gates.
One is the swamp land clearing which Senator Metcalf and this com-

mittee might not have heard of. But approximately 4 years ago by
accident Mr. William Veeder learned that the Bureau of Land Man-
agement rendered a decision giving approximately 1,500 acres of land
to the State of California pursuant to an application filed under the
1850 Swamp Land Act.
The interesting thing of that is that the Secretary of the Interior

had several years before, in approving the constitution and bylaws of
the Fort Mojave Tribe, described the very land.
In addition to that. the U.S. Geological Survey, in setting up the

official ouad map for the area. drew the western boundary which in-
cluded this 1,500 acres. In addition, that the 1870 general order of the
Army setting un the Hay and Wood Reserve which was the descrip-
tion for this, included the same 1,500 acres.

•
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The Mojave Indians who believed they owned this f
rom time imme-

morial had claimed this under their aboriginal claim we
re not even con-

sulted. We learned that the award had been made.

It took us 2 years, with the help of many able 
Congressmen and

Senators, just to get permission to intervene. Then it 
took us 2 years

after we tried the matter to finally, Senator Metcalf, w
in it.

Now, it isn't absolutely final, because there is an a
ppellate period.

But after thousands of dollars of expense by the Bu
reau of Indian

Affairs, who were not permitted to intervene, they were 
told they

could not represent the Indians, their tribal attorney could.
 Mr. Wil-

liam Veeder was told he, although an attorney, could not 
be at the

counsel table and act as counsel with me. We were told this a few 
days

before the trial.
Fortunately we did, as I repeat, win. But we still have the unre-

solved problem because somebody wants that land. They want it
 very

badly. Because under the doctrine of accretion, if that 1,500 acres 
were

considered to be the land of California, it would vest title in Calif
ornia

on September 28, 1950, the date of the act.
The river has moved so far to the east since that time that under

accretion the Mojaves would lose approximately 7,000 more acres. This

is the kinds of problems we face.
I feel I should go into great detail on the Eagle River matter, which

I won't because of the time here. I will only add that the Eagle River,

where we prepared this large volume that I hold, trying to be beard,

was a situation where we knew what was going on.
We determined the Indians had a valuable right. We talked about

the United States here under the bill, the Indians had this.
Second, they not only had the sovereign immunity, but these were

their private lands held in trust by the United States.
Under the Eagle River case we could see how the Indians could be

subjected to a rash of lawsuits in many States without the financial

backup to defend against them. We could see other hazards that would
come.
I would like to offer this particular motion which was filed with the

U.S. Supreme Court requesting that the Indian position be clarified,
be made part of the record, and I would particularly, Senator Met-
calf, emphasize that the Department of Justice and the Solicitor Gen-
eral were asked before they filed their briefs to make that position
known.
They filed a simple footnote saying they didn't believe there were

any Indian interests directly involved. After they received a letter
from me pursuant to their request, which was approximately 12 pages
in length detailing how the Indian interest was involved, we were
given this assurance. They then offered their brief. They were then
asked, "Would you kindly file a petition for rehearing just to attach
this so the Court will be able to say we understood that the Indians
might be involved and would clarify it."
This was not done and has not been done in any way whatsoever.
I offer only one other thing to you at this time. The Agua Calientes

did pass a resolution dealing specifically, Senator, with one, urging the
passage of the bill, and two, particular amendments thereto which
might be helpful.
Senator METCALF. The resolution will be made part of the record.
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As to the motion, it is rather bulky for the record, but it will be made
part of the file and if you have another one or so, we would appreciate
having them.
Mr. SIMPSON. I will see that you are supplied with that.
Also on Mr. Bloom's comments yesterday, I would like to offer a copy

of the testimony of 'William Veeder dated July 22, 1971, regarding the
particular case which in my judgment is an honest entity of the claims
made by Mr. Bloom and shows that the use of genocide with respect to
Indians is perhaps an apt description regarding the present demeanor
of the Department of Justice and as a last item I would like to offer
a letter dated October 27, 1970, to the Secretary of the Interior from
the chairman of the Fort Mojave Tribal Council listing some eight
areas where conflict of interest for denying them land, water, and the
dignity of being independent.
Senator METCALF. Those will be received for the record.
(The documents referred to follow:)

AGUA CALIENTE BAND OF MISSION INDIANS

RESOLUTION NO. 7 1-5 5

Whereas, the Indians of America have been the victims of intolerable conflicts
of interest within the Department of Interior and the Department of Justice;and
Whereas, the President of the United States acknowledged and highlightedthis deplorable condition on July 8, 1970, in his message to Congress relating toAmerican Indians; and
Whereas, the Interior and Insular Affairs Committee of the Senate has sched-uled hearings on S-2035 introduced by Mr. Byrd at the request of Mr. Jackson,which would establish an independent Indian Trust Counsel Authority; andWhereas, the Tribal Council for the Agua Caliente Band of Mission Indiansdid call a tribal meeting for the purpose of discussing said proposed bill; andWhereas, the apparent consensus prevailing among those members presentled to the conclusion that said bill should be enacted into law as a step forward inthe protection and conservation of Indian rights,
Now, therefore, be it resolved, that the Tribal Council for the Agua CalienteBand of Mission Indians does hereby go on record as supporting the passage ofSenate Bill 2035, but in addition thereto respectfully suggests the following ad-ditions and amendments:
(1) That Section 2(b) should be enlarged to require a periodic report fromthe Authority to the Senate and President on an annual basis with all Indiansbeing entitled to the right of comment on said report as to additional trustviolations perceived by them or to submit comment respecting the deficiencyIn performance by the Authority.
(2) Language should be added to Section 9 making it patently clear that inany appearance before a state court the Authority would not be submittingto state law, and the appearance of the Authority would not in any way con-stitute a waiver to the rights to which Indians are entitled to under Indianlaw.
(3) A new subsection should be added to Section 11 which would confer theright to subpoena records and personnel by the Authority in the implemen-tation of their function under subparagraph (2) of said section.(4) Section 12 should be amended to set forth a definite sum of money, therebypermitting the Authority to commence functioning without delay.Dated: November 17, 1971

LARRY N. OLINGER, Chairman.
I, the undersigned, the Secretary of the Agua Caliente Band of Mission Indians,hereby certify that the Tribal Council is composed of five members of whom3 constituting a quorum were present at a special meeting thereof, dulynotice waived, convened and held this 17th day of November, 1971: that the fore-going resolution was duly adopted at such meeting by the affirmative roll callvote of 3 members; and that said resolution has not been rescinded or amendedIn any way.

RAY LEONARD PATENCIO, secretary.
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FORT MOJAVE TRIBAL COUNCIL,
Needles, Calif., October 27, 1970.

Hon. WALTER J. HICKEL,
Secretary of the Interior,
Washington, D.C.
DEAR MR. SECRETARY: You have repeatedly said that Indians have suffered

greatly because of inordinate delays and inadequate representation, a truism

which is graphically exemplified by the suffering of the Fort Mojave Tribe.

Nearly six weeks ago, we sent a telegram to you urgently requesting your

help, as trustee for our lands, to secure a dismissal of certain litigation presently

threatening the title to our privately owned lands held in trust by the United

States. To date, there has been no reply; and, because of this delay, we are

now in a position of acute jeopardy.
Your failure to act has resulted in a judgment in the second Sherrill v. McShan

case in favor of the respective parties thereto and with utter disregard of our

Indian claim to title; and the same kind of result seems certain in River Farms

v. Fountain. This latter case has already proceeded to trial and is illustrative

of the magnitude of the damage due to the abandonment of the Mojaves in the

first Sherrill v. McShan case since the Findings of Fact, Conclusions of Law,

and Judgment therein are now being used again with irreparable damage to the

Fort Mojave Indians.
In other words, it is now too late for the essence of our plea to become mean-

ingful; so we must ask you—WHY?

BETRAYAL BY TRUSTEE OF THE FORT MOJAVE INDIANS

Our people have asked me if this is merely another betrayal akin to the Ole

we experienced in 1962 as Intervenors in the first Sherrill v. McShan case when

the United States entered the case purportedly acting on our behalf. Thereafter,

the U.S. Attorney, confronted with a conflict of interest between the United

States and our Indian people, abandoned our cause and argued against us.

Of course, the shocking part of this betrayal is that it came after pleadings

were at issue and after our Indian people had appeared as witnesses. In regard to

this betrayal by the Justice Department, it has two primary aspects: (1) The

actual loss of possession of lands which must of course, be recovered; and (2) The

legal barrier now being interposed in opposition to the claim of the Fort Mojave

Indian Tribe in Mojave v. LaFollette when it seeks to obtain legal redress on

the grounds that the judgment entered against the United States in the first

Sherrill v. McShan case is res judicata as to the Tribe thus depriving it of its

day in Court.
With all the above in mind, I can only repeat—WHY have you ignored the

telegraphic request from my people?
It would appear that you are also ignoring the mandate of the President or

that we have misunderstood his concern about Indian people. We believed him in

July of this year when he declared his support for Indians, but we certainly can-

not continue to do nothing and wait for new legislation when the passage of any

more time can only spell further tragedy for my people.
For instance, other current and critical challenges confronting us due to con-

flicts of interests within Interior and Justice Departments which will not wait

Include:

1. Violating of fiduciary duty by trustee further compounded through acts and

omissions

Our Tribe has been truly impressed by what the Supreme Court said in Squire

v. Capoeman when the Court mphasized that the United States has a positive

duty to protect and conserve our Indian trust so long as title to the Indian land is

held in trust, and that the quantity and quality thereof must not be disturbed.

In addition, we have also been extremely pleased over the President's recent

statement that the United States has a duty to exercise the highest degree of

care and diligence in dealing with the Indian trust. With this in mind, we cannot

understand how there can be so many violations of that duty by our trustee.

a. Seizure of Mojave Indian property rights in disregard of their future economic

Development
Seizure by the United States, trustee of Fort Mojave Indian Property, has

transpired throughout the entire reach of the Colorado River as it traverses or

borders upon the Fort Mojave Indian Reservation. That seizure stems in part

from acquisitions by the Bureau of Reclamation in the name of the United
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States which have cut off entirely or gravely impeded the Mojaves' access to theColorado River to which they are legally entitled. Loss of access is tantamount toimperiling for all time the full economic potential of the Mojave lands.There are at least seven substantial areas in which the right to access of theMojaves to the Colorado River has been seized in its entirety or gravely im-peded, all as stated above. In all, there are approximately 12 miles of land lyingon both sides of the Colorado River where the irreparable damage to theIndians as described above has taken place.
It is my view and the view of my people that you, Mr. Secretary, as theprincipal agent for the United States, trustee, must take speedy and adequatesteps fully to assert on behalf of the Mojave Indians their rights of access tothe Colorado River which have been seized from them without authority.

b. Trustee denies Mojave Indians "benefit and use" of trust lands
When Congress authorized the construction of Parker Dam by the act ofAugust 30, 1935, and implemented this by the passage of the act of July 8, 1940,they merely granted the right to take specific Mojave lands up to the 455-footcontour line as would be needed for such construction. At no time did theyintend or authorize a taking for any other purpose.
Nevertheless, when the trustee later issued an Order designating the Mojavelands needed for the authorized purpose, no mention was made of the 455-footcontour limitation. Instead, the specified lands were erroneously described bymetes and bounds, thereby resulting in an unauthorized seizure of several thou-sands of acres of Mojave land.
Very recently, the Indian Claims Commission declared that title still residesin the Fort Mojave Tribe in regard to the several thousand acres of land to whichreference has been made.
There are two categories of Mojave land included in the several thousandacres thus seized without authority:
I. Indian lands occupied and fenced by the Fish and Wildlife Bureau of your

Department far exceeding the area flooded by Parker Dam and in no mannerrequired for that purpose;
ii. Lands which have been flooded for which no compensation has been paidin over thirty years, far above the contour line of the lands which were legally

taken and for which some compensation was paid.
c. Slander of title under the guise of alleged servitude

Following the flooding of our Indian trust lands for the construction of Parker
Dam, we were told that a great benefit was going to be conferred upon us by
channelization of the Colorado River. We therefore agreed to a right-of-way for
a portion of the river in the belief that benefits would be realized in both recov-
ered land and a controlled river; but, as it turned out, we were wronged. We
didn't receive recovered land and we also experienced a great reduction in the
value of our remaining land because the Bureau of Reclamation then said that
they have jurisdiction over the iriver frontage from the water's edge back to
about 600 feet on each side.
The reduction in value is directly due to no water frontage plus the height of

the levee, which has drastically depressed the land values behind the levee. As a
result, our lessees are gravely concerned and some of the prospective ones are no
longer interested or are too apprehensive about the permitted uses. As a conse-
quence, our Tribe is experiencing great loss and frustration due to this deterrent
to economic development.
Reclamation says that this is a reasonable and necessary servitude since they

must maintain the integrity of the channel. We cannot agree. We feel that this
is a classic case of slander of title under the guise of an alleged servitude. We
would further point out that Reclamation has so little respect for our title that
they have done further channel work without even securing proper rights-of-
way from us. This amounts to a diabolical and willful trespass plus a violation
of due process. Where has our trustee been while this gross conflict of interest
has developed, and what does he intend doing about it?

d. Trespass by Federal agencies unon Mojave land through canal construction;
barrier to access to the Mojave lands; and inundation of them

In total disregard of the Mojave title and without the Tribe's agreement, these
continuing trespasses upon Mojave land have been committed by agencies of the
Interior Department:

I. The Tonock Marsh Inlet Channel—A diversion canal, 40 feet wide at the top
and four miles long has been constructed by the Bureau of Reclamation across

a

4
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lands in total disregard to the fact that title thereto is vested in the Mojaves,
all to their irreparable damage;

ii. Diversion of large quantities of Colorado River water through Topock
Marsh Inlet Channel are delivered into the Topock Marsh, thereby increasing the
inundation of Mojave lands described in paragraph 1 b above;

iii. Increasing the inundation of Mojave lands, in total disregard of present
and future economic development of these lands, a dam has been constructed
which impounds the waters diverted into Topock Marsh by the above-described
Inlet Channel. That impoundment of Colorado River water has caused immeas-
urable damage to the Mojaves through the further and continued inundation of
their lands which were seized without authority by your Bureau of Fish and
Wildlife.
These trespasses, though independently described, are inextricably interrelated

with the unauthorized seizure, inundation, and fencing of Mojave land without
authority and in contravention of the Mojave title, all as described above.

2. Shocking conflict of interest violates Mojaves' title and deprives them of
their lands

Unconscionable violation of the Nation's trust responsibility is the hallmark
of its failure to protect and preserve the Mojave Core Homeland. For upwards
of three-quarters century there has been a wanton disposal of those lands within
an area set aside by an Executive Order dating back to 1870.

History of those unauthorized seizures warrants brief summary. Although
the lands constituting the Mojave Hay and Wood Reserve have since time im-
memorial been occupied by the Mojaves, the Department of the Interior, acting in
concert with the State of California issued so-called Swamp and Overflow
patents to non-Indians.
These patented lands are located up to a mile and a half east of the western

boundaries of the Mojave Hay and Wood Reserve. Subsequent to the patenting
of Mojave lands to non-Indians, it was found expedient by your Department to
mask that intrusion upon the Mojave Reservation. That masking of the trust
violation was accomplished by a "resurvey" of the western boundary of the
Mojave Hay and Wood Reserve in clear violation of the 1870 Executive Order.
As a consequence of that "resurvey," approximately 3,500 acres of Mojave

Core Homeland were seized by the Department of the Interior and have been held
by it, denying without legal basis, the Mojave title to those lands for approxi-
mately 40 years.
Denying the Mojaves notice of a hearing and a right to be heard, a Bureau

of Land Management Officer in the year, 1967, awarded to California approxi-
mately 1,500 acres of 3,500 acres which were seized by the Department of
the Interior, all as described above. For almost three years, the Mojaves were
forced to fight the inherent and reprehensible conflict of interest within the In-
terior Department's Solicitor's Office before they could have their day in Court.
to challenge the "giveaway" to California of their 1,500 acres of land.
Outraged by the conduct of the Solicitor's Office, Congressman Jerry Pettis,

within whose district the Mojaves' lands are situated, has taken a most active
part in attempting to force the trustee to relinquish back to the Mojaves the lands
which it had seized.
Congressman Pettis' chronicle of the activities of the Solicitor's Office as set

forth in the December 4, 1969, Congressional Record demonstrated for the world
to see the amorality of the conflicts of interests which pervade the Solicitor's
Office. Outcome of the struggle by the Mojaves to protect their immemorial Core
Homeland remains in doubt. It is not too early, however, for the Mojaves to
make this assessment to you, Mr. Secretary: They have been deprived of their
lands and the use of them through an unconscionable course of conduct by the
officials of the trustee charged with the responsibility of protecting and pre-
serving the Mojave immemorial Core Homeland.

Secretary shirks duty as trustee and affirmatively acts in support of a conflict
of interest

As trustee for the Indians, the Secretary of the Interior cannot equate the
Bureau of Indian Affairs with other bureaus such as Land Management and
Reclamation. They are concerned with public lands as contrasted to the private
lands held in trust for the Indians.
The Secretary, therefore, must, as the President stated, recognize that he has

a duty to exercise the highest degree of care and diligence in administering this
trust. The record shows that he has failed to perform his duty in the manner
required.

73-736 0-72 11
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If this were not so, he would never have allowed the Bureau of Land Manage-
ment to even consider California's application under the Swampland Act for
land included in our Mojave Reservation. Furthermore, he would never have
permitted hearings as stated above to take place without notice to either the
Indians or to the Bureau of Indian Affairs with a resultant decision granting
the applied-for land to California. Then, when our Indians belatedly learned
of this and asked to be heard, he should have immediately initiated action to
guarantee and protect our rights instead of making us pound on the doors of
Congress for almost three years just to be heard.
Furthermore, he certainly should never have taken affirmative action to deny

the Bureau of Indian Affairs the right to intervene on our behalf. And tell me
why he shirked his duty as trustee to fight for us and allowed the Bureau of
Land Management to act as both judge and adversary over our trust lands,
particularly in view of the obvious conflict of interest between the Bureau of
Land Management and our Indians?
The hearings are over now. What will the result be? Will our lands continue

to be seized or can we count upon you to commence acting like our trustee in
accordance with the mandate of the President?
In light of what I have said above, it must be quite clear that my Mojave

people are in need of your immediate consultation and assistance. We believe
that we are entitled to this much from you as trustee. Hence, we wish to let
you know that we are presently planning to send a delegation to see you during
the latter part of November to determine through consultation with you just
how you can assist us. May we, therefore, respectfully ask that you let us know
a date convenient for your calendar for the meeting with you.

Sincerely yours,
JEANNETTE OTERO,

Secretary, Fort Mojave Tribal Council.
HARWOOD JENKINS,

Council Member.
MINERVA JENKINS,

Chairman, Fort Mojave Tribal Council.
JERRY EVANSTON, Sr.,

Council Member.
FRANCES STILLMAN,

Council Member.

RESOLUTION No. 73-70—F0RT MOJAVE TRIBE OF THE FORT MOJAVE RESERVATION,
CALIFORNIA, ARIZONA AND NEVADA

Whereas, the Fort Mojave Tribe has been the victim of various conflict of In-
terests involving the Secretary of the Interior in his capacity as trustee for their
privately owned lands held in trust for them by the United States, and
Whereas, both the President and the Congress have become acutely aware of

the need for constructive action to eliminate situations involving conflicts of in-
terests whenever Indians are involved, and
Whereas, the Fort Mojave Tribal Council believes that the problems confront-

ing them due to said conflicts compels confrontation with the trustee
Now therefore be it resolved that the Fort Mojave Tribal Council, having de-

liberated for two days and having participated as a result thereof in the drafting
of a letter to their trustee, does hereby approve said letter dated October 27. 1970,
to the Honorable Walter J. Hickel, Secretary of the Interior, and does hereby
further authorize the execution and mailing of said letter as a true and correct
expression of both the facts and our sincere convictions.

CERTIFICATION

We, the undersigned, as the chairman and the secretary, hereby certify that
the Fort Mojave Tribal Council is composed of 6 members, of whom 5 constituting
a quorum, were present at a special meeting on the 27th day of October, 1970 and
that the foregoing resolution was adopted by 5 affirmative votes.

MINERVA JENKINS, Chairman.
JEAN NETTE OTERO, Secretary.
Fort Mojave Tribal Council.

40.

_Acp



159

Mr. SIMPSON. I know Mrs. Stillman has a few comments she would
like to add for the record.
Senator METCALF. Yes, Mrs. Stillman.
Mrs. STILLMAN. Thank you, Mr. Chairman.
I testified before the committee a month ago at which time Senator

Kennedy was chairman. I mentioned the things Mr. Simpson has just
told you, but I didn't mention at that testimony of mine about the
Topas Swamp. You know, we have a swampland below the southern
end of our reservation, just now. It wasn't all swampy years ago be-
fore the Parker Dam was built, but before this dam was built the Met-
ropolitan Water District of Southern California came to the tribe—
I understand this. Of course, I wasn't on the council then, but we have
records to that effect, that they wanted to buy some few acres which
they knew the backwaters from the dam would inundate.

Well, the leader of my tribe at that time got together with the neigh-
boring tribe and they consented to sell a few acres to the Metropolitan

Water District.
Well, in time the tribe was paid, but when the actual inundation

took place, it went beyond the amount specified. The contour line was
supposed to be 455, but the water covered more than this. So, we

haven't been paid that difference to this day and that will be in our

water damage suit.
I don't know when it will take effect, but Mr. Simpson is going

to work on that. But more than that, along came sport fish and wild-

life, under the Department of the Interior. They, without our knowl-

edge, turned this into a wildlife refuge and fenced off some of our

land. Now we can't—because the Mojave Valley is checkerbordered,

every other section is non-Indian, but they didn't look to see where

the lines were and they fenced it, cutting us off from valuable water

ponds.
That is all I will say on that.
Senator METCALF. Again, that is a specific instance that maybe Mr.

Bloom or some of the people yesterday would be delighted to add

to the compilation they are going to present to us.
Mr. Fisher?
Mr. FISHER. Thank you, Senator. I appreciate the opportunity to

appear before this committee to testify concerning the need for S. 2035.

I hope the Indian leaders don't look to this bill as a cure-all for the

conflict of interest, because if they look for it to solve all of their

problems, I don't think they will. If we do think that way, I think

the Indian Trust Counsel is going to fail.
I had an incident about 3 years ago, when they held their conven-

tion, Commissioner Bruce will come up each year and present to the

convention, this is my change, I am going to reorganize the staff. He

does it every year because he thinks it is a solution to get to the con-

flict of interest problems within his Department.
So, I hope we don't look to this bill to cure everything for the

Indian interest. That is all I have to say, Senator.
Senator METCALF. Your complete statement will be incorporated into

the record, and the recommendations for amendments will be included

and examined both by the staff and the committee in executive session.

Thank you.
(Mr. Fisher's prepared statement follows:)
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STATEMENT OF ADRIAN FISHER, CHAIRMAN, COLORADO RIVER INDIAN TRIBES,
PARKER, ARIZONA; VICE PRESIDENT, ARIZONA INTERTRIBAL COUNCIL

I appreciate the opportunity to appear before this committee to testify con-
cerning the need for S. 2035.
Indian tribes across the country and particularly those in the West that are

Involved in a virtual life and death struggle for protection of their water rights
have identified a very grave shortcoming in the method present law provides for
carrying out the Government's trust responsibility to Indians in the protection of
their natural resources. In many of the disputes over water rights and land
boundary and title matters, the Indians find that the adverse claimant is the
trustee—the Government whose duty it is to protect the beneficiary tribes.
When these matters come up for litigation or even administrative action, the

legal staffs which are available to represent the trustee and the Indians are also
duty bound to represent the trustee and the Indians are also duty bound to repre-
sent the broader, national interest. This conflict of interest literally precludes
Indians from having adequate representation in these types of controversies.
S. 2035 is directed at this problem.
Before I comment on the specific provisions of the bill, I would like to make

some observations:
It is good that we have identified this conflict of interest problem and it is good

that we are together seeking to alleviate it. I am sure that the concept of an
Indian Trust Counsel Authority will help us deal with the conflict of intreest
problem in a manner that is better than what the law now provides. It is very
important, though, that those of you on this committee and those in the Exec-
utive Branch not offer this concept as a means for completely abolishing the
conflict of interest problem.
I would also urge my fellow Indian leaders not to look upon the enactment

of this, or a similar, bill as a complete solution to the conflict of interest problem.
The body of law regarding Federal Indian relationships is but a reflection of

history and this history is made up of a series of conflicts of interests—the in-
terests of a predominant society in conflict with the interests of the Indians.

If either the Indians or the Government look to the enactment of this bill as a
cure-all for the conflict of interest problem, then the Indian Trust Counsel
Authority is doomed to failure.
We must look at it as a cooperative effort to provide a means whereby the

conflict of interest can be minimized to the extent this is possible within the
Federal Indian relationship.
My reason for saying this is that I fear that many of us—those in Govern-

ment and many Indian leaderships across the country—have come to look for
the easy solution to extremely complex problems in Indian affairs.

Last week an NCAI convention heard for the third year in a row about the
Commissioner of Indian Affairs' plans to reorganize the BIA Executive Staff.
I fear that the Commissioner sees reorganization as the easy solution to complex
problems. I want the record to show that while we expect this legislation to be
extremely helpful we do not regard it as a final solution to the conflict of interest
problem.
Now to the provisions of the Bill:
Sections 1, 2, 3 and 4 of the Bill deal with the purpose and the structuring

of the Trust Counsel Authority. I have no comment in these sections.
Subsection (d) of section 5 in my view points up a situation where agencies

of Government should not take sides. The subsection provides that where there
is a conflict between Indians who are requesting, the assistance of the Authority,
the Board of Directors may hire separate counsel or experts to assist or repre-
sent one or all of the parties. In this type of situation the Authority would he
placed in the same position the Indian Bureau and Interior Department are in
now.
I do not believe this type of situation, where there is a difference between

Indian Tribes, or a difference between individual Indians and their tribal Gov-
ernment, should be dealt with in this particular Bill. If the Trust Counsel
Authority is able to function where a tribe's position is adverse to the position
of the United States I think it will have done all we should ask of it.
I have no comment on sections 6 and 7. Section 8 causes me the same concern

discussed above. While I do not have any clarifying language I believe it would
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be possible and desirable to assure that the legal services rendered do not per-

tain to instances where there is a conflict between individual Indians and their

tribes or between two or more Indian tribes.
Also, in section 8 there seems to be an unresolved question of whether the

Justice Department does or does not have a continued responsibility. One part

of section 8 says that the Justice Department is not absolved of its responsibil-

ities and another part says it is relieved of its responsibilities. The responsibili-

ties should remain with other agencies of Government where they are now until

they are assumed by the Trust Counsel Authority.
Section 9 gives the Trust Counsel Authority the right to sue the United States

on behalf of Indians. This, and the waiver of the sovereign immunity of the

United States, is essential.
I have no comment with regard to section 10 except to express satisfaction

with the provisions that would permit the Authority to assist Indian tribes in

claims before the Claims Commission.
Section 11, subsection (2) needs to be strengthened to compel departments of

the Government to comply with a request for information or materials. Many

of the cases which would be brought under this Authority have long histories

which are often buried in the files or personal knowledge of personnel in the

various departments. It will be vital that the Trust Counsel Authority be able

to obtain this information and material.
Again, I want to thank the Committee for the opportunity to appear.

Mr. SIMPSON. I would make one suggestion regarding the amend-
ments. Several tribes that I talked to emphasized that, and it ties in
with what Mr. Fisher just said, when the authority is set up and the
board is appointed by the President with the advice and consent of
the Senate, various tribes I have talked to said they feel this all too
frequently would be the end of the thing. It is a nice piece of legisla-
tion and it reads well.

It is like NEPA, it creates the aura of accomplishing something,
but it doesn't. They suggest there be an additional paragraph in this
legislation providing for a periodic report to the Senate with an op-
portunity for hearings in the event that the proper committee in the
Senate would consider this. It is sort of a progress report on are you
doing your job or not.

Senator METCALF. Thank you very much.
Mr. SIMPSON. Thank you.
Senator METCALF. I have been asked by Mr. Marvin Sonosky, who

is counsel for the Fort Peck Indians, which just happens to be in the
State of Montana, to appear and make a very brief, and may I empha-
size, a very brief statement. You can expand it as far as you want by a
supplemental statement.
(A supplemental statement by Mr. Sonosky is in the appendix.)

STATEMENT OF MARVIN J. SONOSKY, ON BEHALF OF THE FORT
PECK INDIAN RESERVATION, MONT.

Mr. SONOSKY. I understand, and I won't take advantage.
I am Marvin Sonosky, attorney for several Indian tribes at Fort

Peck and I appear this morning just to bring to the attention of the
committee a pending situation with the Department of Justice affect-
ing the tribes on the Fort Peck Reservation.
This is a situation where the tribes instituted a suit on their own

behalf on July 24, 1963, in the U.S. District Court for the District of
Montana to reacquire title to a portion of the bed of the Missouri River
that forms a part of the reservation boundary.
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Before the suit was filed we enlisted the aid of the Department of
Interior to urge Justice to file for us because it is one of those project
cases involving hundreds of defendants. That failed, so we filed the
suit.
After the suit was filed, the question was whether title was in the

tribe or in the individual owners of the upriver.
The Department of the Interior took the position that it was in the

individual owners and requested that the Department of Justice rep-
resent the individual owners against the tribe. Most of the individual
owners by that time were fee owners, not Indians.

Thereafter, in my effort to persuade the Department that the tribe's
position was correct, in 1964 the Department of Interior reversed itself
and asked the Department of Justice to appear on behalf of the tribe.
In 1964—let me withdraw that. In 1964 the Department of Justice was
asked to file suit and in 1964 I received a letter from the U.S. attorney
for the District of Montana stating that he had been requested by the
Department to file suit on behalf of the individuals against the tribe,
would I be willing to have the tribe's case held in abeyance. I answered
the question yes, because we wanted the question tested and we pre-
ferred to have the United States bring suit.
Now, I will shorten the whole story up by saying in the interim the

Supreme Court came down with the decision in the Choctaw case sus-
taining the tribe's position, the position I took whereupon Interior re-
quested Justice to bring suit for the tribe and whereupon Interior is-
sued instructions on February 28, 1968, to the U.S. attorney to file suit
for the tribes.
Now, mind you the first instructions were issued in 1964 to file suit

for the individuals. That suit was never filed. In 1968 instructions were
issued to file suit for the tribe. That suit was never filed.
So, we have been in court from July 24, 1963—Judge Jamison sat

on the bench and wrote letters saying this is the oldest case I have in
my .docket, what about it? Now we have a new judge writing letters
saying the same thing. We had two U.S. attorneys. We had several
assistant attorney generals and we have not been able to get this case
moved.
Now. I don't know why we haven't been able to get it moved. I do

know there were some occasions of oil and gas activity in the bed of
the river and all of that has been suspended since this litigation has
been in the courts. Now, whether there is any external evidence of this
or not, I don't know.
With the chairman's permission, I would like to submit for the

record copies of the letters I have referred to which will give the cor-
rect sequence of timing.
Senator METCALF. That will be received.
Mr. SONOSKY. With the chairman's permission, there are other in-

stances, if the chairman so desires, I can include in the same letter.
Senator METCALF. Please feel free to file any supplemental report of

any material of these instances that you know of. It will be incorpo-
rated in .the record, and also the record can show that while Mr.
Sonosky is counsel for the tribe, Mr. Huben is a member of the tribe
and former chairman of the council.
Thank you.
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I understand this is the end of the formal hearing of witnesses on

this bill, but the record will be kept open sufficiently so that we may

have additional material that we need for the information of the

committee.
The committee will be in recess subject to the call of the Chair.

Thank you all.
(Whereupon, at 1:05 p.m., the hearing was adjourned, subject to the

call of the Chair.)
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APPENDIX

(Under authority previously granted, the following statement
s and

communications were ordered printed:)

SUPPLEMENTAL STATEMENT OF MARVIN J. SONOSKY, IN 
RELATION TO S. 2035,

A BILL TO ESTABLISH AN INDIAN TRUST COUN
SEL AUTHORITY

I bring to the attention of the Committee an example 
relating to the Assini-

boine and Sioux Tribes of the Fort Peck Reservation
, Montana, that confirms

the need of Indian tribes for counsel independent of t
he Department of the In-

terior and the Department of Justice.
The Missouri River forms one boundary of the Fort Peek

 Reservation. In

1916 by avulsive action a portion of the bed was ab
andoned and became fast

land. In 1952-53, when potential oil and gas values stimulate
d interest in the bed

of the river, the question arose as to whether the United
 States held title to the

bed in trust for the Tribes or whether title passed to the 
upland riparian owner.

Most of the upland had been allotted and most of the all
otments had passed out

of trust status.
In response to inquiry from the oil and gas industry, the Co

mmissioner of In-

dian Affairs in 1953 ruled that title passed to the riparian owner
 and industry

was so informed. (See Exhibit No. 1.) The Tribes were not inform
ed of this

action. This was an example of the administrative disposition of
 tribal rights

without notice to the Tribes and without affording them an opportu
nity to be

heard.
After I was retained by the Tribes, I learned of this action and brought 

the

matter to the attention of the Commissioner of Indian Affairs.1 The S
olicitor

for the Department of the Interior issued an opinion dated December 11, 
1962

holding that the bed of the river went to the upland owner, not the Tribes.'

Thereafter, on July 24, 1963 at the direction of the Tribes, I instituted suit 
to

establish tribal title to the former riverbed. The case is styled Astiniboine an
d

Sioux Tribes v. Budak, Civil No. 2516 in the United States District Court for

the District of Montana.
The suit is a "project" case involving dozens of separate ownerships along the

river front. It is expensive litigation. The Tribes have expended substantial sums

for abstracts of title and in serving process. and large expenses loom. After suit

was filed, I continued informal efforts to have Interior recommend to the Depart-

ment of Justice that the United States bring an action to settle the issue.

In July 1964 the United States Attorney for Montana informed me that the

Departments of Interior and Justice had decided that the United States At-

torney should defend the individual Indian owners against the Tribes. The

United States Attorney suggested that the Tribes' ease be held in abeyance

pending institution of suit by the United States against the Tribes to quiet title

in the United States as trustee for the individual Indian allottees.3 While osten-

sibly for individual Indians, If the United States prevailed, the benefits would fall

on the non-Indian owners who had acquired most of the allotments by purchase.

Nevertheless, with the permission of the Tribes, I agreed since such a suit would

Exhibit No. 1—letter dated February 13, 1962 from Marvin J. Sonosky to Commis
-

sioner of Indian Affairs.
2 Exhibit No. 2—Solicitor's oninion dated December 11. 1962.
Exhibit No. 3—letter dated July 8, 1964 from United States Attorney to Marvin J

.

Sonosky.
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permit a definitive determination of the issue and at the same time place the
burden of proof and expense on the United States. I so advised the United States
Attorney on August 7, 1946.4
In the more than seven years that have since elapsed, the Department of

Justice has not filed suit. During that period I made inquiries at both the Depart-
ment of the Interior and the Department of Justice. In August 1966 the Depart-
ment of Justice advised the United States Attorney that:
"We have been actively reviewing this case, and conferring with the Depart-

ment of the Interior with respect to the appropriate course of action to follow,
but have not yet arrived at any conclusion."
A year later, in response to my inquiries, the Department of Justice advised

that it was reviewing the question of whether it should act for the individual
Indians as first announced, or act for the Tribes. In February 1968, the Depart-
ment of Justice reversed its position and instructed the United States Attorney
to prepare a complaint to quiet title in the Tribes.'
In 1970 the Supreme Court of the United States handed down a decision that

supported the Tribes' position that they were the owners. Choctaw Nation v.
Oklahoma, 397 U.S. 620 (1970).
In February 1971 I again called on the Department of Justice to tell me whether

the United States really intended to go forward on the case, at the same time
calling attention to the decision of the Supreme Court.7 The Department answered
that it was waiting for Interior to furnish information.' In September 1971 I
was informally told that Interior had furnished the information and that the
United States Attorney had been instructed to file suit. So far as I know, noth-
ing has happened since.
Thus, even when Interior asks Justice to file suit, and Justice instructs its

United States Attorney to file suit, nothing happens. This underscores the need for
trust counsel or its equivalent. So far as the Tribes are concerned this example
outlines a situation (a) where administrative officers undertook to dispose of
tribal property without notice or an opportunity to the Tribes to present their
position; (b) where the Department of the Interior chose the position of "allot-
tees" versus the Tribes knowing full well that the major acreage had passed
out of allottee ownership and that the benefit of the Government's position would
accrue to nonIndian owners; and (c) where the Department of Justice for no
valid reason has stalled for over seven years and is still stalling so far as we
know.

ExarBrr 1
FEBRUARY 13, 1962.

Re Tribal title to north half of abandoned riverbed of the Missouri River form-
ing the southern boundary of the Fort Peck Reservation

Hon. PHILLEO NASH,
Commissioner of Indian Affairs, Bureau of Indian Affairs, Department of the

Interior, Washington, D.C.
DEAR COMMISSIONER NASH : At the conference held in Assistant Commissioner

Fryer's office on Friday, February 2, 1962, it was suggested that I write a letter
setting forth the position of the Fort Peck Tribes with respect to the Missouri
River avulsion problem on their reservation.
The Fort Peck Reservation was established by the Act of May 1, 1888, c. 213,

25 Stat. 113, 1 Kappler 261. Article IX of the agreement ratified by the 1888 Act
fixed the southern boundary of the reservation as "Beginning at a point in the
middle of the main channel of the Missouri River, opposite the mouth of Big
Muddy Creek; thence up the Missouri River, in the middle of the main channel

Exhibit No. 4—letter dated August 7, 1964 from Marvin J. Sonosky to United States
Attorney.
6 Exhibit No. 5—letter dated August 25, 1966 from Department of Justice to United

States Attorney.
6 Exhibit No. 6—letter dated February 28, 1968 from Department of Justice to UnitedStates Attorney.
7 Exhibit No. 7—letter dated February 18, 1971 from Marvin J. Sonosky to Department

of Justice.
8 Exhibit No. 8—letter dated February 23, 1971 from Department of Justice to Marvin J.

Sonosky.
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hereof, to a point opposite the mouth of Milk River; * * *. By the Act of
May 30, 1908, c. 237, sec. 2, 35 Stat. 958, 3 Kappler 377, provision was made for
three kinds of allotments. Each Indian was to receive an allotment of 320 acres
of grazing land, heads of families and single adult members over eighteen years
were to receive not less than two and one-half nor more than twenty acres of
timberland as an additional allotment, and any irrigable land on the reservation
was to be allotted prorata among the members of the tribe in addition to the
other two allotments.

Original surveys of the townships bordering on the Missouri River were made
at various times commencing with 1905. In 1916, the bed of the river was aban-
doned by avulsive action of the Missouri River. Around 1952-53, prospective
oil and gas values stimulated interest in the abandoned riverbed. In instances
where the upland had been allotted, questions were raised as to whether the
abandoned riverbed fronting the allotment went with the allotment or whether
it remained with the Tribes.
By letter of September 10, 1963, (Land-Minerals, 7453-53) Acting Commis-

sioner W. Barton Greenwood furnished Area Director Fickinger with the prin-
ciples controlling ownership. He stated:
"* * * Where there was a substantial amount of accretion formed between

the time of the approval of the plat of survey and the time of the making of
the allotment, the allottee would take only to the meander line as shown on such
plat, whether the stream was navigable or non-navigable. In the absence of such
substantial accretion and in the absence of anything to show an intention to the
contrary, the allottee would take to the middle of the main channel. Solicitor's
Opinion M. 27796, May 14, 1935, copy enclosed".
Acting Commissioner Greenwood went on to direct that in each case an investi-

gation would have to be made to determine whether "substantial accretion was
formed before or after the allotment was selected, in order to determine the owner
of the oil and gas rights in the accreted land * * *". He stated that the rule he
was following with respect to accretion was the one discussed in Madison v.
Basart, 59 I.D. 415.
The Solicitor's Opinion M. 27796 referred to by the Acting Commissioner holds

that title to a non-navigable riverbed passed with the allotment of the upland.
The Solicitor there relied on court decisions based on the principle that whether
the bed of a non-navigable river goes to an allottee depends on the intent of the
parties as reflected by the deeds or patents to the allottees and the provisions of
the allotment act. The significant point is that the Solicitor and the cases on
which he relied dealt only with non-navigable streams.
By letter of November 3, 1953, Area Director Fickinger advised the oil com-

panies of the Greenwood decision transmitting copies of Acting Commissioner
Greenwood's letter dated September 10, 1953, the Solicitor's Opinion of May 14,
1935, and the syllabus of Madison v. Basart, supra, (see letter dated December 22,
1953, from Area Director Fickinger to William R. Bandy, Regional Chief of Engi-
neering, BLM, Region III, advising of the foregoing transmittal). There is no
evidence that this information was communicated to the Tribes. Area Director
Fickinger concluded that it has been decided "that the north half of the river-
bed will in all cases be assigned to the riparian ownership." (Letter of Novem-
ber 3, 1953, p. 3.)
Following the Greenwood letter, the BLA transmitted the matter to the BLM

with the request that a survey be made of "all Indian trust lands adjacent to the
Missouri River" in designated sections. The survey was to be paid for by the
Tribes. In November 1953, BLM made an investigation and determined that the
avulsion had taken place in the spring of 1916 and that there was no evidence
"that any substantial amounts of accretion had occurred in front of the old
meander lines by the time the avulsive change took place". Memorandum dated
November 30, 1953, from Allan E. Arnold. Cadastral Engineer to William R.
Bandy, Regional Chief of Engineering, BLM Region III (Group 473 Montana).
This eliminated consideration of the rule in Madison v. Basart, 59 I.D. 415.

Instructions were issued by the BLM for the special survey ( Special Instruc-
tions dated April 5, 1954. Group 473 Montana, issued by the Billings Office of
BLM. Region III). The instructions made plain that "the rules governing the
ownership of accretion lands and lands in the abandoned riverbed will be de-
termined by the Bureau of Indian Affairs", that the letter of September 10, 1953,
from Acting Commissioner Greenwood controlled and that under that letter "all
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of the land of the abandoned channel lying on the left or reservation side of the
medial line of the abandoned channel, will be assigned to the riparian owner". The
surveyors were directed to mark on the gorund the line of the abandoned chan-
nel as it existed at the time the avulsive change took place in 1916. After this
was marked on the ground, the land between the line and the riparian lands on
the left side of the river were to be divided into tracts appurtenant to each legal
subdivision or lot of riparian land, by running the side lines.
It is the Tribes' view that the opinion of Acting Commissioner Greenwood

was considered and based on inapplicable authority. The decision rested on the
1935 Solicitor's opinion which applies the common law principle and the decisions
of the Supreme Court holding that a grant of land bounded by a non-navigable
river carries title to the center of the stream unless the terms of the grant denote
a contrary intention. This principle has no application where the river is navi-
gable.
The Missouri River is navigable, United States v. Eldridge, 33 F. Supp. 337, 330

(D. C. Mont. (1940) ). In this case, the reservation was created prior to Montana's
admission into the Union. For that reason, title to the north half of the bed of
the Missouri River forming the reservation boundary, did not pass to Montana,
but remained in the United States in trust for the Tribes. Montana Power Co.
v. Rochester, 127 F.2d 189, 191 (C.A. 9, 1942) ; United States v. Stotts, 49 F.2d 619,
620-621 (W. D. Wash. 1930) ; Taylor v. United States, 44 F.2d 531 (C. A. 9, 1930) ;
551. D. 475, 476 (1936).
The question here is whether the United States continues to hold title to the

riverbed in trust for the Tribes or whether, with the allotment of riparian land,
title to the bed passed from the United States in trust for the Tribes to the
United States in trust for the allotee. In the case of non-navigable waters, the rule
is that the bed passes to the riparian owner unless a different intent is expressed.
In the case of navigable waters the rule is that title to the bed remains in the
"sovereign in trust for the general weal". Montana Power Commission v. Roches-
ter, 127 F. 2d 189, 191, (C. A. 9, 1942). This rule controls here. The Tribes stand
in the place that the State would occupy if the reservation had not been created
before a statehood.
Public land patents to lands bordering navigable streams convey only to ordi-

nary high water mark. To obtain title to the bed of navigable waters, there must
be a grant from the State. As noted by the court in the Montana Power Commis-
sion case ubi supra, there is no reason for applying a different rule as between a
tribe and allottees.
The riverbed belonged to all the people of the Tribes. It was for the common

enjoyment of all members and as stated in the Stotts case (p. 620) * * "* • •
the allotment of a part of a reservation [riparian allotments] to some of the In-
dians does not destroy the common right to the enjoyment of the unallotted por-
tion [bed of navigable river] for any use to which it was adopted." The Mon-
tana Power Commission case makes special note that "The Indian society is com-
munal in character rather than individualistic and that this was true especially
of the hunting and fishing rights." (127 F. 2d 192.) Fishing rights, of course, are
related to the waters.
Unfortunately, what has happened here is that the Bureau of Indian Affairs

has treated the Missouri River as non-navigable and on that premise has under-
taken to dispose of tribal property to the riparian owners.
Prior to my entry in the matter, everything indicated an adamant contention

that the riverbed went to the riparian owner. There are recent indications that
the Area Office has shifted from this positive position to the view that the issue
"appears to be a question for determination by a competent court under the laws
of the State of Montana". See memorandum dated February 9, 1961, Field So-
licitor to Area Director, re Tract No. 41, BLM Survey Group No. 473. The Area
Office advised the Superintendent that the Field Solicitor's opinion was "conclu-
sive as to the action which he considers will be required in the case a a a" A
number of the riparian lots have been sold at supervised sale or gone to fee
patent. In some instances the purchaser of the riparian lot from the Indian, has
applied to the Bureau of Land Management and received a patent to the riverbed
section. In my conference in Assistant Commissioner Fryer's office, I stated that I
had asked that the Bureau of Land Management issue no further fee patents to
land embraced within the northern half of the bed of the Missouri River front-
ing the Fort Peek Reservation. I find that I was mistaken in my statement. I
have not made such a formal request but do now make it.
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There is now before the Solicitor for consideration a proposed mineral claims

attorney's contract which would provide the investigation necessary to develop

the information needed to take appropriate action to clear the title.

May I suggest that the matter be considered by the Bureau in conjunction with

the Solicitor's office as follows:
1. Request the BLM to issue no further patents to the north half of the river-

bed of the Missouri fronting the Fort Peck Reservation and direct the Area

Office and the agency to suspend the sale of any river sections.
2. The Solicitor to approve the attorney's mineral contract so that the investi-

gative work may proceed.
3. Consider and reverse the Greenwood-Fickinger opinion.
Kind personal regards.

Sincerely,
MARVIN J. SONOSKY.

EXHIBIT 2

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SOLICITOR,

Waakington, D.C., December 11, 1962.

MEMORANDUM

To: Commissioner of Indian Affairs.
From: Acting Assistant Solicitor, Indian Legal Activities.
Subject: Proposed letter to Area Director, Billings, Montana, regarding owner-

ship of the abandoned channel of the Missouri River fronting allotted lands

along a portion of the southern boundary of Fort Peck Reservation.

In connection with oil and gas leasing in and near the Chelsea Slough area

on Fort Peck Reservation, a question has been raised as to whether the Fort

Peck tribes have an interest in the abandoned bed of the Missouri River front-

ing individual allotments along a portion of the southern boundary of the reser-

vation. Specifically, the question to be answered is who owns the 15.05 acres of

such river bed fronting lot 6, section 2, T. 27 N., R. 49 E., M.P.M., Montana.
The southern boundary of the Fort Peck Reservation, as established by agree-

ment ratified and confirmed by the act of May 1, 1888 (25 Stat. 113), is the middle

of the main channel of the Missouri River, extending for approximately 80 miles

between Big Muddy Creek and a point opposite the mouth of Milk River. In 1913,

the river formed an oxbow along the portion of the reservation boundary here

involved, including the part of section 2 on which lot 6 is located. Lot 6 com-
prised part of an individual allotment approved April 18, 1913, for which trust

patent #322210, dated December 17, 1913, issued to the allottee. In 1913, lot 6,

containing approximately 41.58 acres of upland, was bounded on the east (be-

cause of the bend of the river in this area) by the Missouri River. By avulsive

action in 1916, the river abandoned its channel which had formed the oxbow

or loop along a number of sections and established a new channel some distance

to the south, leaving dry land in most of its former bed. The 15.05-acre tract

fronting lot 6 here under consideration was surveyed in 1954 along with other

portions of the abandoned river bed and accretions to riparian tracts and is de-

lineated on a plat of survey approved December 13, 1954.
It is former riverbed land lying between the middle of the old main channel of

the Missouri River and the upland as it existed in 1913. If the allotment of reser-

vation lands under trust patent on lot 6 and similarly situated lots bounded by

the Missouri River granted land out to the reservation boundary (to the middle

of the main channel of the river), then title to the reservation half (left half)

of the river bed fronting the allotments vested in the allottees. But if the United

States reserved the strip of land comprising the shore and the reservation half

of the river bed between the high water line on the left bank and mid-channel,

the Government holds this strip of land, including the 15.05-acre tract fronting

lot 6, in trust for the Fort Peck tribes.
The proposed letter to the Area Director, Billings, concludes that the tract

fronting lot 6 and similarly situated tracts in the abandoned river channel

fronting patented upland allotments belong to the owners of the upland. We

believe that this conclusion is correct but we are sending these additional corn-
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ments to supplement some of the statements in the proposed letter and to explain
our reasons for concluding that counsel for the Fort Peck Tribes is incorrect
in his contention that the navigability of the Missouri River is a basis for hold-
ing that the 15.05-acre tract fronting lot 6 was not included in the allotment of
lot 6.
At the outset it is emphasized that the question here under consideration in

no way involves ownership of the waters of the river, the discussion being con-
fined to the question of ownership of the left half of the abandoned river bed
fronting lot 6 out to the boundary line of the reservation, i.e. to the middle of
the main channel of the Missouri River as it existed before the 1916 avulsion.
We are assuming for purposes of this discussion that there was no substantial
change in the river channel at Chelsea Loop between the time the reservation
was created in 1888 and the 1916 avulsion, there being no available information
to the contrary, and we are assuming also that in 1913 the river was navigable
in this area. Where a stream which is a boundary suddenly abandons its old
channel by avulsion (rapid or violent and visible change) no change in the
boundary results, but the boundary remains in the center of the old channel.
Missouri v. Nebraska, 196 U.S. 23 (1904). Accordingly, the abandonment of the
river channel in 1916 in the area of Chelsea Loop did not change the reservation
boundary.
In a Solicitor's Memorandum of May 14, 1935, M-27996, which is referred to

in your letter, the question raised here, whether title to river bed land passed
with the allotment of the upland, was considered and answered affirmatively
with respect to upland allotments along the western boundary of the Kaw In-
dian Reservation in Oklahoma. Deeds for the lands bordering the Arkansas
River boundary of the Kaw Reservation contained no express inclusion or ex-
clusion of rights in the river bed. The Department found that in carrying out the
allotment acts there was no attempt to dispose of the river bed separately from
the upland of the Kaw Reservation and held that under Oklahoma law, convey-
ance of the riparian tracts along a nonnavigable river granted land to the middle
of the stream. The conclusion was based on the principles set forth in Oklahoma
v. Texas, 258 U.S. 574, 594-597 (1922), that where the United States owns the
bed of a nonnavigable stream and the upland on one or both sides, it may dis-
pose of or retain all or part of the river bed in disposing of the upland. By statute,
treaty, or the terms of a patent, the United States may restrict the conveyance
to the upland or to a part only of the river bed, but if its intention is not other-
wise shown, the conveyance will be construed and given effect in this particular
according to the law of the State in which the land lies. For reasons discussed
below, we believe that where, as here, the United States reserved a portion of
the bed of a navigable river and the abutting upland in trust as part of an Indian
Reservation established in the Territory of Montana before Statehood, and
later patented the uplands bordering the river, the intent of the United States
as grantor of the uplands determines whether title to the river bed land was
conveyed along with the allotment of the upland. The patent to the upland and
the terms of the governing statute may show intent. Before discussing these,
however, the relationship of navigability of the river to ownership of the river
bed will be considered.
Except as previously granted, title to and dominion over the navigable waters

and the beds and shores thereof vests in each of the States upon its admission
to the Union, subject to the paramount power of the Federal Government over
navigation. Shively v. Boivlby, 152 U.S. 1 (1894). This general rule is consistent
with the rule that the boundary line of a Federal grant of public domain along
navigable waters in the various States is the high water mark. Consequently, if
a grantee from the United States of public domain upland bordering navigable
water in one of the States obtains any rights in the shores (the shore being the
land between the lines of high and low water) and the beds of the stream, this is
by operation of State law. nnt by Federal law. Scott v. Lattig, 227 U.S. 229, 231
(1913). The high water mark limit of upland grants of public domain bordering
navigable waters permits each State to adopt its own rules regarding ownership
of such waters and of their beds and shores. None of these legal consequences
of the navigability of waters is applicable here. Montana was not admitted into
the Union until a year after the north half of the Missouri River bordering
Fort Peek Reservation was included in the Reservation. Consequently, that por-
tion of the Missouri River within Fort Peck's boundaries did not vest in the
State upon its admission into the Union, the State acquired no sovereignty over

•
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It by reason of Statehood, and the rules of Montana as to ownership of the shore
and beds of navigable rivers are not relevant in determining ownership of the
reservation half of the Missouri River unless the United States directs or con-
sents to that result. United States v. Moore, 62 F. Supp. 660 (D. Wash. 1945).
The significance of navigability of a river in determining ownership of the

river bed is that under the laws of some States the rules governing ownership

of the beds of navigable waters differ from the rules as to ownership of the

shores and beds of nonnavigable waters. But the navigability of a stream, in

itself, does not preclude private ownership of its bed. In fact, the common law
rules that title to the bed of nontidal though navigable rivers out to the thread

of the stream vests in the owners of the uplands, subject to the public right in
navigation, has been adopted in many states. Shively v. Bowlby, supra, p. 31;
Johnson v. Johnson, 95 Pac. 499 (Idaho 1908). Thus, navigability of a river
affects ownership of riverbeds only to the extent that State laws so provide, as
is evidenced, by way of example, by varying kinds of ownership of the bed of

the Mississippi. Under Illinois law, the title of owners of upland granted by
the United States along the Mississippi River includes the bed of the Mississippi
out to the center or thread of the stream. Hardin v. Jordan, 140 U.S. 371, 383
(1891). In Iowa, title of owners of upland granted by the United States along the
Mississippi extends only to the high water mark and title to the bed of the river
is in the State. Hardin v. Jordan, supra, p. 382-383. It has already been pointed
out that the reservation half of the Missouri River along the southern boundary
of Fort Peck Reservation did not vest in Montana. Consequently, Montana law
as to ownership of the beds of navigable rivers does not affect title to the river
bed fronting lot 6 in the absence of some intent to adopt Montana law expressed
In the patent from the United States or in the statutory provisions governing
this allotment. See Taylor et al. v. United States, 44 F. 2d 531 (1930). We have
found no such intent.
In this connection it is noted that where a patent conveying upland contains

no express or implied intent to grant or withhold the portion of the river bed
fronting the upland, and no such intent appears in the circumstances under
which the patent was issued, including the relevant statutory provisions, the
common law rule of ownership of the shores and beds of nontidal, navigable
waters determines title to the river bed fronting the upland grant. United States
v. Elliott et al., 131 F. 2d 720 (10th Cir. 1942). It was pointed out earlier that,
at common law, title to the bed of navigable nontidal rivers vests in abutting
landowners who are deemed to be owners to the middle of the stream, subject
to the public easement of navigation. Grand Rapids & Indiana R'd. Co. v. Butler,
159 U.S. 87, 92-93 (1895) ; Whitaker v. McBride, 197 U.S. 510-512, 516 (1905) ;
8 Am. Juris., "Boundaries", sec. 32. Consequently, at common law, ownership
of the reservation half of the river bed would have been in the owners of the
upland whether or not the river was navigable. (See Oklahoma v. Texas
(supra) : Grand Rapids ce Indiana R'd. Co. v. Butler (supra).) Before determin-
ing whether the common law rule governs ownership of the 15.05-acre tract here
involved, the terms of the patent and the governing statuory provisions must
be considered.
The trust patent to lot 6 indicates only that the lot was conveyed in ac-

cordance with the plat of survey of T. 27 N., R. 49 E., M.P.M., Montana, dated
May 13, 1908. The plat of survey of this township shows lot 6 bounded on the
east by the meanders of the left band of the Missouri River. With exceptions
not here relevant, a meander line on a plat of survey is not a boundary line.
but is run to show sinnosities of a stream and to determine the quantity of
'inland in grants bordering water. Railroad Co. v. Schurmeir, 74 U.S. (7 Wall.)
272 (1868).

Although a designated amount of 'agricultural, timber, grazing, and irrigable
land was to be allotted to each eligible Indian under the statutory provisions
here material (Act of May 30. 190S: 35 Stat. 558), the acreage shown in the
natent on lot 6 does not establish whether the river bed fronting the lot was
Included in the patent because land under water was not ordinarily counted in
computing acreage included in patents on uplands. (Grand Rapids cf Indiana
R'ef. Co. v. Thaler (supra).) Not only was land under water useless for agri-
culture or grazing, but there was only a small amount of land in the reservation
half of the river bed fronting the lot, and it seems doubtful that in 1913 anyone
considered that the river bed land had a separate value apart from the upland.
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These and related considerations discussed in the Solicitor's memorandum,
M-27996 (supra), indicate that the upland acreage shown in an allotment patent
is not evidence of an intent to include or exclude the river bed land fronting
the allotment. (In this connection, it is noted parenthetically that a departmental
memorandum relating to a public land oil and gas lease offer for land near that
here involved states that the Department allowed Fort Peck Reservation allot-
ments for lands "north of the center of the present channel of the Missouri
River" (Opinion of the Associate Solicitor, Public Lands, November 19, 1958,
M-26539). If similar language is used in any of the papers which your office
may have on file relating to the patent to lot 6, it would, of course, give strong
support to the conclusion that the river bed land fronting lot 6 was included
in the patent. Information available to us about the patent to lot 6 shows no
intent either to include or exclude the river bed fronting the lot.
The Act of May 30, 1908 (35 Stat. 558), authorizing the allotment of Fort

Peck lands is entitled "An act for the survey and allotment of lands nowembraced within the limits of the Fort Peck Indian Reservation, in the State
of Montana, and the sale and disposal of all the surplus lands after allotment."The provisions of the Act, like its title, indicate an intent to allot, sell, or other-wise dispose of all of the Fort Peck Reservation lands except such lands as maybe reserved under the Act.

Section 3 of the Act specifically authorizes the Secretary to reserve lands for
a number of purposes, including agency purposes, and lands so reserved are toremain reserved as long as needed for the benefit of the Indians. Under Section 14
of the Act, lands could be reserved for townsite purposes. If the strip of landbetween the high water line of the left bank and mid-channel constituting thereservation half of the Missouri River had been reserved under either of theseprovisions from the allotment or other disposal provisions of the Act, there pre-sumably would be some record evidence of such n reservation and, accordingto our information, there is none in the patent on lot 6 or otherwise.Section 2 of the Act provides that all appropriations of the waters of the reser-vation shall be made under the provisions of the laws of the State of Montana.Since a special express provision is made for reservation waters as distinguishedfrom reservation land, presumably the beds and shores of reservation waterswould have been mentioned along with the waters if it had been intended tomake them also subject to Montana law. Or if the beds and shores of reservationwaters were to be disposed of in a way which differed from the disposition ofother reservation lands, they would have been mentioned separately just asseparate provision was made for reservation waters. The provision governingthe appropriation of reservation waters. in its context, does not include disposi-tion of the reservation half of the Missouri River bed, but indicates an intent thatthe waters of the reservation shall be separated from the allotment or otherdisposal of reservation lands, including river bed lands, under the Act. SeeOklahoma. v. Texas. 258 U.S. 574, 596 (1922).
In summary, the Act of May 30, 1908, supra, contemplates that all of the landsof the reservation were to be disposed of or reserved under one or another ofits provisions. There is nothing to indicate that the reservation half of the bedof the Missouri, a narrow strip of land along the southern boundary, was re-served under any of the provisions of the Act or was to be reserved when theadjoining uplands were allotted. Consideration of all of the provisions of theAct strongly supports the conclusion that the beds and shores of reservationrivers, like other reservation lands, were not to be governed by the same statu-tory provision as that controlling waters of the reservation. Where, under thecircumstances here prevailing, the governing statute indicates an intent regard-ing disposition of river bed land, the statutory intent is controlling. Oklahoma v.Texas, supra, pp. 594-595 see Taylor et al. v. United States, supra. Moreover,the conclusion that there is substantial evidence of a statutory intent to disposeof the strip of land constituting the reservation half of the river bed as part ofthe abutting upland allotments amounts to a determination that the statute didnot depart from the common law rule of ownership of the river bed, diQcupsedherein, which rule would control the outcome here if the patent on the upland orthe governing statute showed no intent regarding title to the reservation half ofthe river bed. Accordingly, we believe that your conclusion is correct that the15.05-acre tract of river bed fronting lot 6 here involved was not separated and
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reserved from the grant of the uplands but was conveyed to the allottee along
with lot 6, the conclusion being in agreement with the intent of the controlling
statutory provisions. It is noted also that this conclusion is consistent with the
determination made by the Acting Commissioner of the Bureau of Indian Affairs
in connection with the 1954 surveys and resurveys of accretions of the abandoned
channel of the Missouri River in Ts. 27 and 28 N., Rs. 49 and 50 E., M.P.M., Fort
Peck Indian Reservation. The Special Instructions dated April 5, 1954, for the
surveys and resurveys of this land ( Group No. 473 Montana) show that the
Acting Commissioner had determined in connection with executing the surveys
and resurveys that all accretions along the water's edge formed after the lands
were allotted and all of the land to the middle of the channel of the abandoned
river bed located on the reservation side of the old main channel were owned by
the individual allottees of the upland.

CHARLES M. SOLLER,
Acting Assistant Solicitor,

Indian Legal Activities.

EXHIBIT 3

U.S. DEPARTMENT OF JUSTICE,
U.S. ATTORNEY FOR MONTANA,

Billings, Mont. July 8, 1971.
Re Assiniboine and Sioux Tribes of the Fort Peck Indian Reservation, Montana

v. Mateiu Budak, et al., Civil No. 2416 (Havre-Glasgow Division)
Mr. MAR,VIN J. SONOSKY,
Attorney at Law,
Washington, D.C.
Mr. JOHN M. SCHILTZ,
Attorney at Law,
Billings, Mont.
GENTLEMEN: The Departments of Justice and Interior have determined that

the United States Attorney's office should represent the individual Indian allot-
tees named as defendants in the above-entitled case.
In accord with the position taken administratively by the Department of In-

terior, the United States will contend that title to the river tracts is in the owners
of the contiguous uplands. In the case of the Indian owners this means in effect
that the United States will take the position that title to the river tracts is in the
United States as trustee for the individual allottees. Whether title to the river
tracts is ultimately determined to be in the tribe or in the individual allottees of
the contiguous uplands, the legal title is, of course, in the United States as trustee
for the tribe or the individual Indians.

It is therefore the position of the United States that it is an indispensable
party to any suit to determine title to these lands. It is also immune from suit
without its consent; however, the Department of Interior is anxious to have the
question of title to these lands determined. The Department of Justice has sug-
gested that you be contacted to ascertain whether you will agree to hold this
action in abeyance pending the institution by the United States of an action to
quiet the title of the lands in the United States as trustee for the individual
Indian allottees.

If you will agree to hold your suit in abeyance, we will institute such an action
in the near future. Otherwise, we are instructed to file a suggestion of interest in
the United States in the present case and move to dismiss it on the ground that
It constitutes an unconsented suit against the sovereign.
We will appreciate hearing from you whether or not you will agree to holding

this suit in abeyance pending the institution and disposition of a quiet title action
to be brought by the United States.
Thanking you for your attention, I am,

Very truly yours,

73-736 0-72 12

MOODY BRICKETT,
U.S. Attorney.

RICHMOND F. ALLAN,
Assistant U.S. Attorney.
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EXHIBIT 4
AUGUST 7, 1964.

Re Assiniboine and Sioux Tribes v. Budak, et al
Civil No. 2416 Havre-Glasgow Division

MOODY BrumErr, Esquire
United States Attorney
Department of Justice
Billings, Montana
DEAR MR. BaicKErr : The Executive Board of the Assiniboine and Sioux Tribes

has authorized me to advise you that the Tribes agree to hold this action in
abeyance ending the institution and prosecuton of the suit by the United States
to quiet the title of the United States as trusee for individual Indian allotteea
Kind personal regards.

Sincerely,
MARVIN J. SONOSKY

EXHIBIT 5

U.S. DEPARTMENT OF JUSTICE,
Washington, D.C., August 25, 1966.

Re Assiniboine and Sioux Tribes v. Budak, Civil No. 2416.
MOODY BRICRETT, Esquire,
U.S. Attorney, Billings, Mont.

Attention: Arthur W. Ayers, Jr., Esquire, Assistant United States Attorney
DEAR MR. BalcrcErr : This replies to your letter of July 29, 1966, in which you

Inquire whether the Department still intends to institute actions on behalf of
the individual Indians affected by the above-designated litigation. We have been
actively reviewing this case, and conferring with the Department of the Interior
with respect to the appropriate course of action to follow, but have not yet ar-
rived at any conclusion. We expect to be able to advise you by the end of
September as to our decision. Please do not take any action in this matter until
so advised.

Sincerely,
EDWIN L. WEISL, Jr.,

Assistant Attorney General,
Land and Natural Resources Division.

By DAVID R. WARNER,
Chief, General Litigation Section.

EXHIBIT 6
FEBRUARY 28, 1968.

Re Assiniboine and Sioux Tribes of the Fort Peck Indian Reservation, Montana v.
Matieu Budak, et al., Civil No. 2416.

MOODY BRTCRETT, Esquire,
U.S. Attorney,
Billings, Mont.

Attention: Arthur W. Ayers, Jr., Esquire, Assistant United States Attorney.
DEAR MR. Barciarr : The above action was initiated several years ago by coun-

sel for the Assiniboine and Sioux Tribes of the Fort Peck Indian Reservation
for the purpose of quieting in the tribes title to certain lands which are more
fully described hereafter. In a letter dated April 7, 1964, we advised you that
"It is the position of the Department of the Interior that the beneficial interest
In * * * [the lands involved] is in the Fort Peck allottees and their successors
in interest and not in the tribes as alleged by the complaint." Accordingly, we
requested that you prepare a draft complaint to quiet title in the United States
on behalf of the individual Indians to the lands in controversy, and that you ar-
range with the attorney for the tribes to hold in abeyance the action initiated by
the tribes pending the outcome of the suit to be initiated by the United States.
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Proceedings in the tribes' action we
re thereafter suspended, but 

no complaint

was ever prepared pursuant to th
e instructions in the letter of 

April 7, 1964, be-

cause as the matter continued to 
be studied, the conclusion t

hat the lands be-

longed to the individual Indian allot
tees and their successors in i

nterest appeared 
incorrect.

Correspondence 
some attorneys here and in the 

Department of the Interior to be
 

Correspondence has been exchanged 
between the two Departments, an

d several

conferences have been held, and now i
t is the conclusion of the Depa

rtment of the 

interior that appropriate action sho
uld be taken to quiet title to t

he landsin-

volved in the Fort Peck Tribes rathe
r than in the individual Indian 

allottees and

their successors in interest. We con
cur in this last conclusion.

The facts of this case, and the appl
icable law, are as follows:

The Fort Peck Indian Reservatio
n in Montana was established by 

an agree-

ment with various Indian Tribes r
atified and confirmed by the Act o

f May 1,

1888, 25 Stat. 113. Article IX of the
 agreement established the middl

e of the

main channel of the Missouri River, 
between Big Muddy Creek and Milk 

River,

as the southern boundary of the 
reservation. Montana was admitted i

nto the

Union on November 8, 1889.

On May 30, 1908, was passed "An Ac
t for the survey and allotment of l

ands

now embraced within the limits of th
e Fort Peck Indian Reservation, in 

the

State of Montana, and the sale and d
isposal of all the surplus lands after 

allot-

ment." 35 Stat. 558. The Act provided f
or the allotment to individual Indians

 of

320 acres of grazing land and from 2
1/2 to 20 acres of timber land, and the

 reser-

vation of such land as the Secretary of 
the Interior may deem necessary f

or

agency, school and religious purposes. Th
e Act directed the President, upon th

e

completion of the allotments, to appoint a 
commission to "appraise, and value all

of said lands that shall not have been a
llotted in severally to said Indians or

reserved by the Secretary of the Interior,"
 after which the lands "shall be dis-

posed of under the general provisions of the 
homestead, desert-land, mineral, and

town-site laws of the United States" at their
 appraised value. The net proceeds

from these sales were directed to be paid i
nto the Treasury to the credit of the

Indian Tribe.
Among the Reservation lands allotted pursuant t

o this statute were many tracts

bordering the Missouri River. In accordance wi
th the usual surveying practice,

the riparian boundaries of such tracts were de
picted by meander lines, which

were used to "close" the tracts themselves, being l
ess than full legal subdivisions,

were designated by lot numbers.
In 1916, the Missouri River avulsively changed its 

flow, leaving dry its bed in

a certain area. In November 1953, the Director of t
he Billings Area Office of the

Bureau of Indian Affairs issued a decision, whic
h was mailed to various oil

companies, holding that the individual Indian allotte
es whose tracts border the

Missouri River on to the middle of the main channel o
f the river. In 1954, at the

request of the Bureau of Indian Affairs, the Bureau of 
Land Management sur-

veyed that portion of the abandoned river bed which was
 north of its former

main channel, and the results of this survey are incorporat
ed in official plats

which were approved on December 13, 1954.
It was upon this state affairs that the Assiniboine and Sioux Tr

ibes of the

Fort Peck Indian Reservation filed their action to quiet in th
em title to the

abandoned river bed, and that the Department of the Inte
rior, stating that its

position was that the individual allottees and their successors i
n interest, rather

than the tribes, were the beneficial owners of the uncovered river
 bed, requested

this department to represent those defendants who were holders of
 restricted

Indian patents.
The Interior Department's original conclusion that the bed of the Miss

ouri

River to the middle of the main channel passed into the ownership o
f the in-

dividual riparian allottees was based primarily upon the conclusio
n that the

intent of the Act of 1908 was to transfer to individual Indian an
d non-Indian

ownership all of the land comprising the Fort Peek Reservation (except
 for such

lands as might be expressly set aside for special purposes), and that
 to suppose

that the strips of land underneath the Missouri River were excepted 
from the

purview of the Act would be inconsistent with, and would do violence to, t
his leg-

islative intention. In support of this position may be cited United states
 v. Hayes,

20 F.24 873 (C.A. 8. 1927). cert. den., 270 U.S. 552. This case held that the ti
tle

of Indian riparian allottees, in a situation similar to the instant one, extended to

the thread of the Arkansas River, so that no interest or title in the land was

reserved in or retained by the Creek Nation, in view of the government's polic
y
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to transfer all of the land in the reservation into private Indian and non-Indian
ownership. The decision specifically noted that the Arkansas River is non-
navigable.
However, as we have already indicated, this first conclusion has been care-

fully reviewed, and both the Department of the Interior and this Department
have now reached a different conclusion, on the basis of Montana Power Co. v.
Rochester, 127 F.2d 189 (C.A. 9, 1942), which held, in another situation similar
to the instant one, that the title of the Indian allottees whose lands bordered
Flathead Lake in the Flathead Indian Reservation extended only to the high wa-
termark of the lake and that title to land below that mark and beneath the lake
is in the United States in trust for the tribes. The decision pointed out that Flat-
head Lake is navigable, and applied the general rule that patents of the United
States to lands bordering navigable waters convey only to the high water mark.
The court acknowledged that special circumstances could exist which might war-
rant the application of a different rule, but stated that such circumstances had
not been brought to its attention.

It could be argued, of course, that the Hayes case rather than the Rochester
case controls in the present situation, on the ground that the question is not the
power of the Government to convey the river-bed, but the intent of the Govern-
ment to convey the river bed. Be that as it may, we have concluded that, since
the tribes assert that they own the river bed, since the Department of the In-
terior concurs in this contention, and since the Rochester case appears to support
the claim, an action should be initiated to quiet title to these lands in the tribes.
We therefore request that you prepare a complaint to quiet title of the river bed
lands in the United States on behalf of the Assiniboine and Sioux Tribes of the
Fort Peck Indian Reservation, and submit two copies of the complaint to us for
our approval before filing. After the filing of the complaint, the action is to be
handled primarily by your office.
We would appreciate it if you would also respond to Judge Jameson's letter to

you of January 30, 1968, by advising him of our decision to file a complaint in
this matter.

Sincerely,
CLYDE 0. -MARTZ,

Assistant Attorney General,
Land and Natural Resources Division.

By DAVID R. WARNER,
Chief, General Litigation section.

Exuarr 7
FEBRUARY 18, 1971.

Re Assiniboine and Sioux Tribes v. Budak, Civil No. 2416.
Hon. SHIRO KASHIWA,
Assistant Attorney General, Land and Natural Resources Division, Department

of Justice, Washington, D.C.
DEAR MR. KASHIWA : The Assiniboine and Sioux Tribes brought suit to estab-

lish tribal title to the bed of the Missouri River to the middle of the main chan-
nel to the extent that the river forms the southern boundary of the Fort Peck
Indian Reservation.
The United States has an interest in the case since, if the Tribes are correct,

title is vested in the United States in trust for the Tribes. My files disclose that
by letter of February 28, 1968, your Department instructed the United States
Attorney to prepare a complaint to quiet title and to submit copies for approval
before filing. By letter of February 12, 1969, the United States Attorney advised
me that he had been instructed to institute suit to quiet title on behalf of the
Tribes.
The Supreme Court of the United States handed down its decision in Choctaw

Nation v. Oklahoma, U.S., 25 L. Ed. 615 (April 27. 1970). The decision of the Su-
preme Court bears out the position taken by the Tribes. I should appreciate it very
much if you will advise me whether the United States intends to go forward
with this matter since the Tribes' case has been placed in suspense, apparently
pending appropriate instructions from your Department to the United States
Attorney.
Kind personal regards.

Sincerely,
MARVIN J. SONOSKY.
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EXHIBIT 8

U.S. DEPARTMENT OF JUSTICE,
Washington, D.C., February 23, 1971.

Re Action to quiet title to portions of the bed of the Missouri River in the Assini-
boine and Sioux Tribes.

MARVIN J. SONOSKY, Esquire,
Washington, D.C.

DEAR MR. SONOSKY : This is in response to your letter of February 18, 1971,

requesting whether we intend to go forward with an action in the above-

identified matter.
On November 9, 1970, we requested the Department of the Interior to identify

the parties to be named as defendants in this action, and on January 29, 1971,

we inquired as to when its reply was expected. To date we have received no

reply.
As soon as this information is received from the Department of the Interior we

expect to initiate an action on behalf of the tribes.
Sincerely,

CLYDE 0. MARTZ,
Assistant Attorney General,

Land and Natural Resources Division.
By JOHN E. TINDSBOLD, Attorney.

PUBLIC LANDS COUNCIL,
Falls Church, Va., November 19, 1971.

Hon. HENRY M. JACKSON,
Chairman, Committee on Interior and Insular Affairs, U.S. Senate,
Washington, D.C.
DEAR SENATOR JACKSON: We have recently reviewed S. 2035, a bill to provide

for the creation of the Indian Trust Counsel Authority, and wish to offer some
comments on the bill for your consideration.
Our membership has an interest in this proposed legislation because many of

the members have either acquired lands in the Western states from the Federal
Government, or are users of public lands in the West. We expect that most of the
claims which will be handled by the proposed Authority will be claims to land
and water resources in the Western states which have been granted to third

parties by the Government or which remain in Federal ownership as public

lands.
We have no argument with the objectives of this legislation. We are, however,

anxious that it not be used as a vehicle for constant and continued harassment

of the Government and individuals through the prevention of non-meritorius

claims.
As now written there are no limitations in time in the bill upon the existence

of the Authority or upon the prosecution of claims by the Authority. The un-

fortunate tendency in Government is for such agencies to become self-perpetu-

ating by whatever means may be available. In this instance, the means may well

be the filing and prosecution of non-meritorious claims.
Most of the claims which would be processed by the Authority created by

S. 2035 are now known. The few claims which are not known, we feel, could be

detected within a reasonable time. We believe that a reasonable time limit

should be placed upon the filing of claims with the Authority for processing.

We also believe that, once a claim has been brought to the attention of the

Authority and it is decided to prosecute the claim, prosecution of the claim

ought to proceed with diligence. The time within which the claims can be prose-

cuted will not, of course, be entirely within the control of the Authority. How-

ever, a reasonable time limit placed upon the life of the Authority will assure

that for its part prosecution of the claims filed with it will be carried on in a

diligent manner.
We suggest that the Authority be prohibited from accepting any claims unless

filed with it within five years after the effective date of the Act and that the

Authority terminate ten years after the effective date of the Act. This would

give the authority a minimum of five years to complete the prosecution of any

claim filed with it. Not only would such limitations encourage diligence in the

prosecution of claims, it would also help to assure that only claims of merit

would be accepted for processing by the Authority.
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As we have pointed out, undoubtedly many of the claims asserted by the
Authority on behalf of Indians will be for public lands, or public land resources.
We are most concerned about the position of other users in the event that the
'Government decides not to defend a claim to public lands asserted by the Author-
ity. This is of particular concern to grazing permittees because of the nature of
the permits they hold. We believe that it would be fair to other users to provide
In the bill that, whenever the Authority asserts a claim on behalf of any In-
dian, Indian tribe or other Indian group to public lands, any person holding a
permit, license or lease from the Government to the lands or resources claimed
shall have standing to defend against such claim in any proceeding initiated by
the Authority.
The American National Cattlemen's Association supports our position on this

legislation and requests that this letter serve as a statement of their feeling.
We would appreciate it if this letter could be made a part of the record of

the hearings to be held on S. 2035 on November 22nd and 23rd.
Sincerely,

THOMAS J. CAVANAUGH,
General Counsel.

•

•
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STATEMENT

By

ROGER C. CRAMTON
CHAIRMAN

SUBCOMMITTEE ON INDIAN AFFAIRS
of the

SENATE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS

ON

S. 2035

A BILL TO CREATE AN INDIAN TRUST COUNSEL AUTHORITY

November 23, 1971
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Mr. Chairman and Members of the Subcommittee:

I am pleased to have this opportunity to

express support for the Indian Trust Counsel Authority

proposed in S. 2035. The Committee on Claims Adjudications

of the Administrative Conference of the United States has

been concerned for some time with the institutional conflict-

of-interest faced by federal agencies in dealing with the natural

resources of Indian tribes. At present, the Department of the

Interior is obligated to act in a dual capacity in many situa-

tions -- as a fiduciary acting for Indians and as an officer

exercising responsibilities with respect to public lands and

natural resources. The Department of Justice sometimes is

involved in the same troublesome predicament. The Committee

favors the elimination of the dual representation and conflict-

of-interest inherent in this situation. Accordingly, it

endorses the establishment of an Indian Trust Counsel

Authority as an independent federal agency which will

provide legal services to the Indians to protect their

land and resource rights. To the Committee's support, I

wish to add my own, and to comment on the need for this

measure, the role of the Authority, and its relationship

to other federal agencies.

a
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The Administrative Conference of the United States --

a permanent, independent federal agency which began function-

ing in early 1968 -- is engaged in the improvement of the
1/

procedures of all federal departments and agencies. The

objective of the Conference is to assist agencies in the more

effective performance of their functions while providing

greater fairness and expedition to participants and lower

costs to taxpayers. The Conference has a special expertise

on4questions of administrative law and procedure.

The full Conference -- made up of about 90 public

officials and private citizens -- meets twice yearly to consider

and adopt official recommendations for procedural improvements.

The work of developing Conference recommendations is primarily

done through committees of Conference members. One of these,

the Committee on Claims Adjudications, has studied this conflict-

of-interest matter and has adopted a statement of position urging
2/

the establishment of an Indian Trust Counsel Authority. The

Committee plans to forward this statement to the June 1972 meeting

of the Conference for adoption as an official Conference recom-

mendation.

1/ A brief description of the Administrative Conference and

some of its current activities is attached as Appendix A.

2/ A copy is attached as Appendix B.
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A report prepared by a consultant to the Administrative

Conference, Professor Reid P. Chambers of the UCLA Law School,

describes the legal nature of the Federal Government's trust

responsibility towards the Indians, and analyzes the history

and problems of federal agencies in meeting that responsibility
3/

in their dealings with Indian lands and resources.

The conflict is particularly acute in the Department of

the Interior, which has administrative responsibility for

carrying out trust responsibilities to the Indians and for

promoting the development of the nation's public lands and

natural resources. An Interior project, such as a new

reclamation project, may affect the water, fishing or

other rights of Indians. The Department must decide

whether a project that it is sponsoring interferes with Indian

interests. The dispute may be mediated by the Solicitor's

office, which also functions as an attorney, both for Indian

interests and for the Bureau which wants to build the project

If the departmental decision is adverse to the Indians, the

Government is unlikely to seek judicial review on behalf of

the Indians, though an independent advocate might well do so,

3/ Professor Chamber's report, entitled "Discharge of the
Federal Trust Responsibility to Enforce Claims of Indian
Tribes: Case Studies of Bureaucratic Conflict of Interest,"
is appended to his memorandum to the Committee on Claims
Adjudications, which is attached as Appendix C.
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since the legal questions are often far from clear in

these cases. Furthermore, an independent advocate would

have the leverage in agency negotiations that comes from

the ability ultimately to seek court relief.

There are difficulties, as well, in ensuring adequate

government representation of Indian claims in disputes with

state or private interests. The dispute may involve rights

in water or other resources which will be affected by a

planned federal project. The Government may be interested

in seeing these disputes settled quickly in order to speed

development of the project, but this may conflict with the

Indian interest in pursuing its claims.

In practice, conflicts between Indian interests and

other federal policies have not always been resolved against

the Indians. Agency officials have tried to be conscientious.

But they are being asked to carry out an awkward and inconsistent

role. If nothing else, the situation creates an appearance of

conflict that weakens the confidence of the Indian beneficiaries

in the fairness of the system.
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A basic responsibility of any trustee is to be loyal

to his trust, to conserve trust property and to avoid self-

dealing with trust assets. He must not appropriate trust

property, nor manage it for his own benefit. The dual

responsibility of federal agencies to protect Indian interests

and promote conflicting government policies places stress upon

these ordinary fiduciary obligations.

Similarly, under principles of good administrative

procedure, an agency should not have an institutional

responsibility for representing both sides in a dispute,

particularly when it is also the decision-maker. Nor should

an advocate for a particular interest be expected to weigh

competing interests in deciding whether to pursue its client's

interests. The present arrangement is undesirable both in

terms of concepts of administrative procedure and fiduciary

responsibilities, and as a matter of fairness to the agency

officials assigned inconsistent roles.

What is needed is to provide Indians with an independent,

effective voice to speak for their land and resource claims.

This will ensure a full presentation of Indian interests in

agency and court proceedings, and enable the agency to concen-

trate on the proper resolution of the dispute. The Indian

Trust Counsel Authority will be such a spokesman, and the

Committee on Claims Adjudications endorses its establishment.
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Role of the Indian Trust Counsel Authority 

The present bill grants the Authority powers which

have been singled out by the Committee as critical. The

United States rightfully waives its sovereign immunity in law-

suits brought by the Authority, since a chief reason for

establishing the Authority is to create an independent

advocate in disputes with the Federal Government. The

Authority should be authorized, with the consent of the affected

tribes, to initiate, intervene in and participate in actions

in federal or state agencies and courts, against government

or private interests, in order to protect the land and resources

of Indians for which the United States has a trust responsi_bility.

The Indian tribes, of course, should continue to be able

to bring their own administrative and court actions. The bill

does not explicitly mention this point, and it may be advisable

to clarify it in the legislation or legislative history. Since

Indian tribes may have conflicting interests among themselves,

the bill appropriately authorizes the Authority to use special

counsel. As I read the bill, the Authority may retain special

counsel in other situations as well, such as when its staff

attorneys are busy, and it may either employ special counsel

or accept volunteer services.
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The Indian Trust Counsel Authority, as a federal agency,

should be entitled to the benefits and rights the United

States has as a litigant. For instance, the Government

need not post a bond to bring certain injunction suits, and

the Trust Counsel, as a responsible government agency, should

not have to either. This is another point that deserves

explicit statement in the bill or its history.

The funding and resources of the Authority must be

commensurate with its given role of being the

vehicle for the Federal Government to fulfill its trust to

protect Indian lands. Congressional appropriations must be

adequate to that responsibility.

To supplement its funds, the Authority is authorized

to accept donations. The Committee believes it would be

useful to provide explicitly that the contributions will be

tax-exempt.

Relationship with Other Federal Agencies 

Notification Requirements - Indian tribes in the past

have oftentimes been unaware that a federal agency is considering

a new dam or other project which may adversely affect them.

Consequently, the Committee believes it important to make some

provision for notifying the independent Authority and affected

tribes about proposed actions which may significantly affect

Indian lands or natural resources.

a
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On the other hand, the Committee was concerned th
at

agencies not be overburdened with detailed and costly 
notice

requirements -- a concern which I deeply share. Agencies

are already subject to new and pervasive notice r
equirements,

such as the environmental impact statements, the full 
implica-

tions of which are still being worked out. A requirement that

applied to any federal agency action affecting Indians could

require additional paperwork for a multitude of daily actions
 --

many of them very unstructured -- and inundate the Author
ity

in a multitude of notices that would obscure the impo
rtant

actions needing attention. Consequently, the Committee

suggests that only significant proceedings be reported

to the Authority and to the affected tribe. This

requirement would apply to all federal agencies but its

principal impact would be on tht three agencies whose projects

most frequently affect Indians: Interior, Agriculture, and the

Army Corps of Engineers. It is possible that the environmental

impact statements required by section 102 of the National

Environmental Protection Act would accomplish this notification

function, thus eliminating the necessity of preparation of a

separate notice.
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The desideratum is that the Authority be able to inform

federal agencies of the classes and kinds of proceedings which

it believes will have a significant impact on Indians and for

which notice should be provided. After being notified, the

Authority and the affected tribe should have a reasonable

opportunity to participate in the agency proceeding, in the

manner appropriate to the nature of that proceeding.

As an additional point, I suggest that, if a notice

provision is included, only the Authority or the affected

tribe should be able to enforce any notice provision. Private

parties, such as an environmental group or landowner, should

not be able to invalidate a federal proceeding in approving

a dam or other matter because the Authority did not receive

this special notice. The notice requirement exists to make

the Authority an effective representative of the federal

trust responsibility, and it alone should be able to insist

upon its benefits.

Trust Responsibilities of Justice and Other Federal Agencies 

The creation of the Indian Trust Counsel Authority would

relieve the Department of Justice of its obligation to represent

Indian natural resource claims, but it would not end the federal

•

•



4,

189

trust responsibility toward the Indians. Quite rightfully,

federal agencies will have to consider in their decisions the

interests of the Indians and the federal government's trust

obligations towards them. The bill recognizes this distinction

in section 8.

The elimination of the representational responsibilities of

the Department of Justice is a policy question of considerable

importance. The Department has acted on behalf of Indians

pursuant to this obligation and the continuance of the obliga-

tion could lead to even more requests in the future. The

importance of providing Indians with residual representation

led some members of the Committee on Claims Adjudications to

favor the continuance of Justice's representational obligation

in situations in which the Authority was not acting in that

capacity. There is a concern that an inadequately funded

Authority would not be able to do the full job of representing

Indian resource claims.

On the other hand, it is incumbent upon Congress to fund

the Authority at a level that will enable it to carry out the

trust obligation. The Department of Justice feels that it should

not be exposed to criticism for failure to provide separate

representation for Indians in situations in which the Authority

has concluded that the claim lacks merit or is not sufficiently

important for the Authority to prcvide representation. Whether

73-736 0 - 72 - 13
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the representational responsibility of the Department of

Justice should be continued is a policy question that rests

upon a balancing of these opposing views.

I wish to call to your attention an ambiguity in section

10 of the bill. That section makes reference to suits under the

Tucker Act, 28 U.S.C. 1346(a)(2), 1491, but it is not clear

whether the Authority is granted or denied the power to

prosecute litigation under that statute.

A number of other comments concerning the form and language

of S. 2035 are contained in Professor Chambers' memorandum to

the Committee on Claims Adjudications, a copy of which is

attached as Appendix C.

I thank the Subcommittee for the opportunity to submit

these views on behalf of the Conference's Committee on Claims

Adjudications. You may be assured of my willingness to assist

the Subcommittee and its staff if that is desired.

# # #
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APPENDIX A

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES
/16 JACKON LACE, N...

WASHINGTON, D.C. 20506

12021 395.3753

October 1971

INFORMATION CONCERNING
THE ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

The Administrative Conference of the United States, a
permanent, independent Federal agency, is engaged in the
improvement of the procedures of Federal departments and
agencies. The objective of the Conference is to assist
agencies in the more effective performance of their func-
tions while providing greater fairness and expedition to
participants and lower costs to taxpayers.

The Administrative Conference Act, 5 U.S.C. Mg 571-76,
provides thatthe Administrative Conference shall consist of
not more than 91 nor less than 75 members, of whom not more
than 36 may be appointed from the private sector. The Chairman
is appointed by the President for a five-year term, with Senate
confirmation; he is the only member who serves on a full-time,
compensated basis. All other members, including the members of
the Council of the Conference, the governing board appointed by
the President, contribute their services without compensation.
In addition, the Conference is authorized to employ experts and
consultants to research and report on particular subjects.

Since its activation in January 1968, the Administrative
Conference has adopted 26 formal recommendations for improved
procedures, some calling for legislation and the remainder
calling for action on the part of the affected agencies. A
number of additional recommendations will be considered at a
forthcoming plenary session in December 1971. Many of the
present recommendations have been implemented, and others are
in the process of implementation. In addition, the Conference
study of an issue has led in several instances to immediate
acceptance of procedural improvements by affected agencies,
without the necessity of a formal recommendation.
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Ten standing committees of the Conference and the staff
of the Chairman's Office, with the assistance of approximately
30 highly qualified academic consultants, are engaged in a
wide variety of studies at the present time.

Current studies are concerned with the following subjects:

* *

**

**

**

**

**

* *

FCC procedures for comparative broadcast licensing.

The administration of the Federal Tort Claims Act.

Devices for improved handling of citizen complaints
against Federal administrative action.

Pre-induction judicial review of selective service
system determinations.

Public participation in administrative hearings.

Commitment and release procedures for psychiatric
ward patients in Veterans Administration hospitals.

Veterans Administration procedures in the handling
of disability benefit claims.

Department of Interior procedures for the resolution
of problems involving the use of natural resources
on Indian reservations.

** Procedures for expediting compler and protracted
administrative cases.

** The handling of disability benefit claims by the
Social Security Administration.

** Summary administrative action peading formal
administrative adjudication.

* *

* *

Prosecutorial discretion in the enforcement of
Federal regulatory crimes.

Rulemaking procedures of the Foot and Drug Adminis-
tration involving a determinatioa on the basis of
a record.
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** The use of trial-type hearings in the formulation
of legislative rules.

** The use of trial-type hearings in atomic energy
licensing and regulation.

** Parole procedures applicable to Federal correctional
institutions.

* *

* *

* *

Informal handling of timber rights by the Department
of the Interior and of grazing rights by the Depart-
ment of Agriculture.

Uniform procedures for the award of discretionary
grants-in-aid by granting agencies.

Administration of the ADC welfare program by State
and Federal authorities.

** Handling of environmental issues in the licensing
of power plants.

* *

Loan of hearing examiners.

Exercise of discretion by the Immigration and
Naturalization Service in change-of-status cases.

** Procedures available to losing bidders for Government
.contracts.

* *

* *

Public participation in the negotiation, settlement
and suspension of rate filings.

Procedures for the development and use of statutorily-
required statements of environmental effect.

** Methods for enforcing compliance by State and local
officials with conditions included in Federal grants-
in-aid.

* *

* *

Pre-enforcement judicial review of definitive agency
positions (especially rules).

Discipline of attorneys practicing before Federal
administrative agencies.
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** "Adverse action" procedures for the discipline or
removal of Federal employees. And

* * Remedies for the resolution of property disputes
between the United States and private persons.

The offices of the Administrative Conference of the United
States are located at 726 Jackson Place, N.W., Washington, D.C.
20506. The Chairman is Roger C. Cramton, formerly, Professor
of Law, University of Michigan.

# # #

A
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APPENDIX B 

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES
726 JACKSON PLACE, N.W.

WASHINGTON, D.C. 20506

12021 395-3753

COMMITTEE ON CLAIMS ADJUDICATIONS

RECOMMENDATION NO. Conflict-of-Interest Problems In
Dealirv, With Natural Resources of
Indian Tribes. *

The United States acts as the trustee for the land and

water rights of American Indians. Many legal disputes involving

these rights, however, are between Indians and agencies of the

United States which are charged with responsibility to protect

Indian interests. Conflict-of-interest problems arising out of

this dual involvement on the part of Federal agencies are

troublesome an:I serious. The need exists to provide American

Indians with independent legal counsel to assure adequate

protection of their claims to natural resources.

RECOMMENDATION

A. Creation of Indian TrIlst Counsel Authority

1. Legislation should be enacted to establish an Indian

Trust Counsel Authority as a permanent, independent agency of

Government. Its functions should be, with the consent of an

aggrieved Indian, Indian tribe, band, or other identifiable

groups of Indians, to provide legal services necessary to protect

their rights or claims to natural resources.

This recommendation was approved by the Committee on Claims
Adjudications on November 8, 1971, but has not been adopted
or approved by the Administrative Ccnfereace of the United
States. It may be considered at a plenary session of the
Conference scheduled for June 1972.
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The Indian Trust Counsel Authority should be empowered

to:

(a) Represent, either through prosecution or by

defense, the rights or claims of Indians in any formal

or informal administrative or judicial proceeding before

any agency or court of a State or of the United States.

(b) Receive and use as a tax-exempt organization

funds or services donated from any source in addition

to such appropriations as Congress may authorize; and

(c) Appoint and fix the compensation of employees,

regular or special counsel, consultants and experts;

define their duties and responsibilities; and direct and

supervise their activities.

2. The United States should waive sovereign immunity with

respect to claims asserted by the Authority or special counsel

on behalf of Indians involving natural resources, including but

not limited to rights

and fishing.

3. Agencies of the United States

in land, water, timber, minerals, hunting

(especially the Departments

of Agriculture, Defense and the Interior) should give notice

the Indian Trust Counsel Authority and any affected tribe of

proposed action which may sinificantly affect or impair the

rights or claims of Indians. The Authority and Tribe should

to

any

have
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a reasonable opportunity to participate, in the manner appropriate

to the nature of the proceeding, in the agency process resulting

in any such action.

4. The existence of the Authority should not bar aggrieved

Indians, Indian tribes, bands, or other identifiable groups of

Indians, from appearing pro se or by their own counsel in any

administrative or judicial proceedings.

B. Administrative Solutions

Prior to or in the absence of legislation, the Department

of Interior and the Department of Justice should take appropriate

steps to ameliorate existing conflict-of-interest problems

with respect to the handling of matters involving natural resourccs

of Indians. The Department of Interior should give consideration

to the application of recent measures establishing a separate

Indian Water Rights Office to other types of Indian matters.

•
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APPENDIX C

CONFLICTS OF INTEREST IN THE ADMINISTRATION OF THE

FEDERAL TRUST RESPONSIBILITY

by

Reid Peyton Chambers

January 3, 1972

A Report to the Committee on Claims Adjudications

of the Administrative Conference of the 

United States
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Introduction

It has often been said that the United States serves as

guardian or trustee for the property rights of Indian tr!.bes
1

and reservation Indians. Such a trust relationship can most

readily be recognized in terms of real property - reservation

land is usually held by the United States in trust for the

tribe or individual beneficial owner. This raises significant

questions, such as: (1) whether the United States owes legal,
2

as distinguished from moral, duties to Indians with respect to

that land and, perhaps, other natural resources owned or claim-

ed by the Indians? (=2) if legally enforceable duties do exist,
3

what is their scope?

These questions are of singular importance to reservation

Indians. As a presently impoverished, rural minority, their

ability to function as cultural groups separate from the rest

of American society depends very largely on their share of

scarce natural resources in the western states where they live -

chiefly land, water and rights to hunt and fish. If assured a

1. E.g., United States v. 1c2„gama, 118 U.S. 375 (1886); Message
ul—Preig=df :a6n to Congress on indian Affairs, July 8,
1970.

2. In some cases, dicta has suggested that the trust responsi-
bility may merely be a "moral duty." For example, in
Seminole :Tation v. United States 316 U.S. 286, 297 (1942),
the Court stated that the United States "has charged it-
self with moral obligations of the highest responsibility
and trust."

3. The trust relationship, as discussed in this Report, pertains
only to property righ"V;in land and natural resources. This .
Report does not discuss whether its fiduciary duties, to
Indians require the government to provide adeeuate health
or educational F::ervices on reservations. Such a claim was
rejected in Gila River Pima-::aricooa Indian Comunity v.

United States, 133 Ct. Cl. 790 (1970).
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sufficient portion of these vital resources, Indian reserva-

tions can attain a level of economic development which permits

their culture to sustain itself. But as the population of

western states grows, these assets arc in increasingly short

supply relative to demand. Reservation Indians frequently

find themselves in competition, in their claims for land and

water, with burgeoning cities, industries, ranching and farming

interests in the western states.

In this rivalry, the Indians are generally weaker in terms

of political and economic power than their adversaries. But

to the extent that the federal government is obligated to be

their "trustee," Indians may have a very significant ally. In

general law, for example, a trustee or guardian has a legal

duty to protect and preserve the trust property and enforce

reasonable legal claims by the beneficiary or ward to property
1

included in the trust res. Such duties, if required of the

federal government on behalf of Indians, would be of immense

importance. Clearly, participation by the government in the

process of resource allocation as the champion of the Indians

would do much to even this unequal battle. Furthermore, a

federal duty to enforce the Indians' legal claims to property

is of special value because the "claims" of reservation Indians

to land and natural resources are often exceedingly imprecise.

The land boundaries of the reservation may be a now-dry river

bed, the channel of which needs surveying, or a meandering

stream which has changed its course since the reservation was

1. A. Scott, Trusts, §176-77.

a

•
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established. Just as a survey or an action to quiet title may be

necessary to determine Indian claims to reservation land, the

inventorying of water rights is often required to fix the pre-

cise extent of Indian water claims. Without such inventories

to measure these claims, Indian water rights are undefined and

imprecise. More practically, these rights - if not asserted -

are lost as non-Indian users appropriate the water. The basic

organic law of Indian water rights is the Supreme Court's de-

cision in Winters v. United States, 207 U.S. 564 (1908). Simply

stated, the doctrine of that case holds that when the Indians

ceded lands to the federal government, they impliedly retaine
d

rights to sufficient water to serve the present and future 

1 2

needs of those lands which they retained. There are a number

of unresolved general issues concerning Winters doctrine righ
ts.

While it seems that the Indians can use their water for any
3

purpose for which their reservation was created, it is not

1. United States v. Ahtanum Irriation District, 236 F.2d

321, 326 (9th Cir. 1956); Conrad Investment Company v.

United States, 161 Fed. 829 (9th Cir. 1908).

2. See generally Veedcr, Winters Doctrine Rights; Keystone 

of National Pror,rams for Western Land and Water Conserva-

tion and Utilization, 26 Montana L. Aev. 14) (1965).

3. "The Master ruled that the principle underlying the reser
va-

tion of water rights for Indian Reservations was equally

applicable to other federal establishments such as National

Recreation Arens and National Forests. We agree with the

conclusions of the Master that the United States intended

to reserve water sufficient for the future requirements of

the Lake Mead National Recreation Area, the Havasu Lake

National Wildlife Refuge, the Imperial National Wildlife

Refuge and the Gila National Forest." Arizona v. California 

373 U.S. 546, 601 (1963).
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clear how far they may depart from the initial agricultural
1

use served by irrigation. Can, for example, the Crow Tribe
2claim water under the Winters Doctrine for the mining of coal?

Moreover, the measure of the Winters doctrine right is exceed-

ingly complex and time-consuming, involving a present estimate

of future beneficial needs.

The value of the trust relationship in terms of confirming

and protecting Indian property rights is at present greatly

diminished because the federal trustee is tarnished, in many

cases, with conflicting interests. The federal government is

the proprietor of vast landholdings and water resources in the

western United States. Public programs, moreover, designed to

spur economic growth of the non-Indian society may result in the

taking of land and water claimed by Indians. As the case studies

which follow illustrate, these "conflicts of interest" have re-

sulted repeatedly in failures to protect Indian natural resources.

Institutionally, the conflict of interest centers in the

Department of the Interior, which is responsible both for
3

management of Indian affairs and for management and utiliza-

tion of public land and water resources in the western United
4

States. The Department's Solicitor, the agency's general

1. In United States v. Walker River Irrigation. District, 104
F.2d 334, 340 (1J33), the Court of Appeals for the Ninth
Circuit held that a Winters doctrine right could be used
for irrigation, power, and domestic and stock-watering purposes.2. See pp. 23-28, infra.

3. 25 U.S.C. §§1, 2, 9; 43 U.S.C. §1457 (10).
4. Pursuant to 43 U.S.C. § 1457, the Department of the Interioris charged with the administration of public lands, mines,

fish and wildlife, reclamation projects, national parks and
petroleum conservation.

•
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counsel, functions as attorney both to the trustee for Indians -

the Bureau of Indian Affairs (BIA) - and to agencies which con-

flict with Indian property claims - chiefly the Bureau of

Reclamation and the Bureau of Land Ilanagement (BLM). Similarly,

the Department of Justice, which manages all federal litigation,

serves as counsel to these conflicting public bureaus; in addi-

tion to its public duties to advise and represent the trustee,

Justice also appears obligated to provide legal representation
1

to the Indian beneficiaries. As a final complication, more-

over, the Department of Justice defends Indian Claims Commission
2

proceedings for the United States.

This Report examines the conflict of interest between the

federal trustee's duty to protect Indian property rights and

public goals such as non-Indian economic development and owner-

ship and conservation of the public domain. Toward this end,

the Report first discusses the sources and historical develop-

ment of the federal trust responsibility to determine its

nature and extent. Secondly, it analyzes several instances

in the past five years in which a conflict-of-interest has

prevented vigorous protection and advancement of Indian claims

to natural resources. In conclusion, the Report evaluates

various institutional rearrangements which would diminish the

conflict-of-interest and further protection of Indian property

rights.

1. 25 U.S.C. §175. See discussion, pp. 64-65, and note 1, p. 64.

2. See pp. 39-43.
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I. Origins  and 1;ature of the Federal Trust Resnonsibi.lity.

A. Chief Justice :7ars1iall: The Trust Resn0nsibilit7 as a 
Protecon ,....ainst State 
Reulation

In his Handbook of Federal Indian Law, Felix S. Cohen

observed that "the term 'ward' has been applied to Indians in

many different senses and the failure to distinguish among

these different senses is responsible for a considerable amount
1

of confusion." These different senses reflect the historical

evolution of judicial and political perceptions of the govern-

ment's trust responsibility. The nature of a fiduciary duty

developed as a judicial and administrative doctrine during

the nineteenth century; its birth was occasioned largely by

the need to assert and later to justify various extensions of

federal regulatory power into Indian country.

The trust responsibility was the stepchild of Chief Justice

John Marshall, whose decisions regarding Indians are expressive

of his expansive concept of the role of the federal government

vis-a-vis the states. Two decisions by Chief Justice Marshall

are singular in their importance for the development of federal

Indian law. In Cherokee Nation v. Georgia, 30 U.S. (5 Pet) 1

(1831), holding that Indian tribes are not "foreign states"

entitled to invoke the original jurisdiction of the Supreme

Court, Chief Justice Marshall stated that the relationship

between the Indians and the United States "is perhaps unlike
2

that of any other two people in existence." He explained

that Indian tribes, while in some sense possessing attributes

1. Felix S. Cohen, Handbook of Federal Indian Law, (hereafter "Cohen")
2. Cherokee :.ation v. Georgia, 30 U.S. (b PefT-17at 17. p. 169.

•

•
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of national sovereignty, are "domestic dependent nations,"

dependent on the United States for protection. Marshall

concluded that "their relation to the United States resembles
1

that of a ward to his guardian." In Worcester v. GeorP.ia, 31

U.S. (6 Pet) 515 (1832), Marshall held that a comprehensive

state regulatory scheme, adopted by Georgia for the Cherokee

Reservation, was unlawful because the federal government's

power over reservations was exclusive.

B. Kagama: The Trust Responsibility as a Justification 

for Pederal Power 

The Marshallian concept of wardship did not directly re-

sult in the extension of federal regulatory power over Indians.

Later in the nineteenth century, however, Chief Justice Marshall's

fiduciary concept came to be employed for an entirely different

purpose - as a justification for the imposition of positive

federal regulations over Indian reservations. United States v.

Kagama, 118 U.S. 375 (1883), involved the constitutionality of

a Major Crimes Act, enacted by Congress to apply to Indian

country. The Court held that Article I, Section 3, clause 8 -

the "power to regulate commerce . . . with the Indian Tribes" -

did not authori'Le enforcement of a federal criminal code on

reservations. But the Court sustained the constitutionality of

the act, relying principally on the government's fiduciary duty

to protect its Indian wards. The Court expanded the Marshallian

notion:

1. Id. at 13, (emphasis supplied).

73-736 0 - 72 - 64
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"These Indian tribes are the wards

of the nation. They are communities

dependent on the United States .

It then went on to state that:

"From their very weakness and helplessness

. there arises the duty of protection,

1

2
and with it the power."

The principal teaching of Kama is that a "duty of pro-

tection" creates congressional power; legislation which would

be unconstitutional if enacted for non-Indians is authorized

by a federal duty to protect Indians. Thus, vast federal ad-

ministrative powers with respect to Indian trust property are
3 4

constitutional. Indian property cannot be sold, leased or
5

even disposed of by will except with federal approval. Con-
6 7

tracts may not be executed nor tribal attorneys hired with-

out consent of the federal executive.

C. The Trust Responsibility as a Limitation on Federal 
Executive Power 

Notably, Ka,,ama shifts from the notion that the federal

relationship to the Indians is similar to a guardianship. It

1. 118 U.S.at 383-84,(emphasis in original). Accord United 
States v. Sandoval, 231 U.S. 28, 45-46 (1913).

"[L]on g continued legislative and e::ecutive usage
and an unbroken current of judicial decisions have attributed
to the United States as a superior and civilized nation the
power and the duty of exercising a fostering care and pro-
tection over all dependent Indian communities within its
borders."

2. Id. at 384 (emphasis supplied).
3. 25 U.S.C.
4. La., 25 U.S.C. §415.
5. 25 U.S.C. :373.
6. 25 U.S.C. §§81, 85.
7. 25 U.S.C. §§31a et seg.
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holds rather that a guardianship actually exists. As Felix

S. Cohen has pointed out, it is preposterous to suggest that
1

all elements of a common law guardianship are present. Some

aspects of the common law guardianship, such as the power to

determine where the ward shall reside and a direct and cca-

tinuing responsibility to file accountings in court, have no
2

parallel in this federal guardianship.

But the courts seemingly have held the guardian is em-

powered to manage the Indian ward's property for the ward's

benefit, and precluded from profiting at the expense of the
3

ward's estate or acquiring an interest therein. Since these

duties appear, under the case law to be reviewed, to be legal

1. Cohen, p. 169.
2. Compare Cohen, p. 169.
3. Id. This portion of the Report, which considers limitations

on federal power imposed by the trust responsibility, dis-

cusses only the limitations on executive power. Congress,

as distinguished from the executive, has a more plenary

power over Indians and may modify, or even terminate, the

federal wardship over Indian tribes. However, congressional

power over Indian trust property is not absolute and is, of

course, subject to constitutional limitations. E.g.,

Choate v Trapp 224 U.S.655, 677-78 (1913). WhY1-6 the

eminent domain power extends to Indian trust lands if their

taking is authorized by Congress, Seneca Nation v. Brucker,

262 F.2d 27 (D.C. Cir. 195S), cert. cienied, J50 U.S. 90—

(1959), Congress must make a giT5RifaTE11-61fort to compen-

sate the Indians. Three Affiliated Tribes of the Fort

Berthold Reservation v. United Litotes, 300 1.2d 685 (7t.

Cls. 1968). Toe "good faith" standard appears similar

to a fiduciary's duties. But whatever the power of Congress

in this area, the federal executive is more strictly bound

by general law to adhere to ordinary fiduciary duties.
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1rather than moral obligations of the sovereign, conflicting
interests and purposes do involve a conflict-of-interest in a
sense similar to the conflict-of-interest of an ordinary fiduciary.

Twentieth century cases concerning the legal duties of the
United States under the trust responsibility have most often

2arisen under the Indian Claims Commission Act and earlier

'special jurisdictional statutes authorizing suits against the
United States for money damages for all claims at law or equity

3which constituted violations of Indian property rights.

1. If the United States were only morally_ obligated to protectIndian property rights, the value of such protection mightbe more easily subordinated to conflicting public purposes,such as dams, reclamation projects and other non-Indian projects.In a sense, the political art involves choice between conflict-ing values, even between moral imperatives.
A legal constraint is at least functionally different.If it is legally obligated to act as a fiduciary, the UnitedStates may for example become liable in damages for a breachof duty. And a legal duty requires subordination of politicalconcerns to the contrary.

2. 25 U.S.C. §§70 et sea.
3. The Indian Claims Commission Act includes "claims based uponfair and honorable dealings that are not recognized by anyexisting rule of law or equity." 25 U.S.C. §70a. The verypassage of this act, recognizing monetary liability forviolations of its duties to Indians, signifies congressionalrecognition that the trust responsibility - including arequirement of "fair and honorable dealings" - is a legal,and not merely a moral duty.

a
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The Courts have rather often held that, where the trust
1

relationship exists, the same principles of law should apply

to federal executive officials, when dealing with Indian trust

1. It is assumed throughout this Report that, at the present
time, the federal government is trustee to all tribes, bands
and identifiable groups of Indians, except where the trust
relationship has been expressly terminated by Congress with
respect to a particular tribe. In a number of cases, the
Court of Claims has suggested that the existence of a
fiduciary relationship may depend "upon the express pro-
visions of [a]. . . particular treaty, agreement, executive
order or statute," and that absent such a treaty, agreement,
executive order or statute, the relationship only resembles
a trust responsibility in the ClIerWeoe nation sense rather

than being equivalent to it in the iav-carla sense. Gila 

River Pina-aricopa Indian Comunitv v. United States, 140

F. Supp. 776, 730 (Ct. Cis. 1956). See also Oneida Tribe
v. United States, 160 Ct. Cis. 407, cert. denied, 379 U.S.
946 (1934); Sioux Tribe v. United States, 146 F. Supp. 229,

237-38 (Ct. Cis. 1933).
Considering these cases together, they appear to hold

that whether a fiduciary relationship existed between the

government and a particular tribe at a particular time in

the nineteenth century should be determined by considering

the course of dealings between them at that time. Thus, a

tribe which was frequently at war with the United States,

which had never signed a treaty nor accepted a reservation,

might not be a "ward" of the government at the time certain

acts took place; thus, a claim against the United States for

breach of its fiduciary duties at that time should be denied.

Compare Oneida Tribe, suora with Sioux  Tribe, supra.
The situation in the twentieth century is, of course, far

different, and it would seem incontestable that a general

fiduciary relationship now exists between the government and

all tribes, unless terminated by Congress. The Court of

Claims has recognized that the course of executive dealings
and applicability of congressional enactments to prevent the
sale of lands may create a trust relationship. Oneida, sunra;

Seneca Nation v. United States, 173 Ct. Cls. 917 (1965). The
exact terms of that relationship might vary depending on the

specific provisions of a treaty or statute, See Gila River 

Pima-aricona Indian Community v. United States, 190 Ct. Cl.

790 (1970), but the general fiduciary duties of loyalty and

care would seem present.
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1property, "as would be applied to an ordinary fiduciary,"

Menominee Tribe v. United States, 101 Ct. Cis. 10, (1944), and

that "the most exacting fiduciary standards" should be applied

to scrutinize federal management of Indian property. Seminole 

Nation v. United States, 316 U.S. 285, 297 (1942); Navajo Tribe 

v. United States, 364 F.2d 320,324 (Ct. Cis. 1966).

The fiduciary duties seem to involve (a) a duty of reason-

able care in protection and preservation of the trust res, (b)

a duty of loyalty, with an attendant prohibition against self-

dealing or misappropriating the trust res.

In Oneida Tribe v. United States, 165 Ct. Cls. 487, cert.

denied, 379 U.S. 946 (1964), a tribal timber resource was cut

by certain tribal members and sold by then. The tribe filed

a claim before the Indian Claims Commission for damages; its

theory of recovery was that the United States was liable for the

taking since its officials knew of the practice. The Court of

Claims, denying recovery, analyzed the factual situation and

determined that the federal government had done everything

reasonable under the circumstances to protect the tribal assets,

and had thus satisfied the fiduciary's duty of exercising

reasonable care.

1. Section 2 of the Indian Claims Commission Act, 25 U.S.C. §702,originally contained a proviso that the Commission should"apply with respect to the United States the same principlesof law as would be applied to an ordinary fiduciary." Thiswas omitted in conference committee "because it seemed thatthe Commission should be permitted to determine accordingto the usual principles of law whether the government was afiduciary in the particular case involved, and if so whatfiduciary duties were imposed upon it." S. Rep. No. 1751,79th Cong. 2d Sess., p. 6.
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Conversely, in Seminole Nation v. United States, 316 U.S.

286 (1942), the Supreme Court sustained, against a motion to

dismiss, a claim that the federal government was liable to tribal

members for paying to the tribal council sums it was obligated

by treaty to pay per capita to individual members. The plaintiffs

had alleged that federal officials knew that the council was

corrupt and would divert the funds paid to it to its own use.

In Navajo Tribe v. United States, 364 F.2d 320 (Ct. Ci
s.

1936), tribal lands were leased by the Navajos in 1942 to a

private oil company. Upon discovery of a helium deposit, which

the lessee did not wish to exploit, the lands were returned to

the United States. The U.S. Bureau of Mines extracted the

helium. The tribe argued, and the Court held, that the proceeds

should have been credited to it.

The Court in Navajo Tribe could simply have held that the

lands in question were the property of the tribe, and sub-surface

minerals could not lawfully be confiscated, even given the grave

public need for helium during World War II, without compensation.

Instead, the Court applied trust doctrine. It stated that "the

case is somewhat analogous to that of a fiduciary who learns of

an opportunity, prevents the beneficiary from getting it, and

seizes it for himself." 364 F. 2d 324.

Navajo Tribe suggests, then, that the United States owes a

"duty of loyalty" to Indian tribes. This duty, and its corollary

prohibition against self-dealing, has been called by Austin Scott
1

the "most fundamental duty" owed by a fiduciary. While the

1. A. Scott, Trusts, p. 1297 and Sections 170-171.
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cases do not hold that the government is barred from self-

dealing in trust property in each and every instance, they do

require close judicial scrutiny of all such transactions. In

nominee Tribe v. United States, 101 Ct. Cis. 10 (1944), the

Court of Claims - while not holding the practice to be per se

unlawful - questioned the depositing of tribal funds into the

federal treasury as a possible breach of trust. The Court also

held that the government was clearly "under a duty to see to it

that the property of the Indians was productive of a return to

them somewhat comparable to the return which they would have

received on trust funds." In a related case, :enominee Tribe 

v. United States, 102 Ct. Cls. 535 (1945), the Court held the

United States liable for breach of trust where it made with-

drawals for tribal e:cpenditures from a trust fund bearing five

percent interest rather than from a fund bearing four percent

interest. Both funds were invested in federal securities.

These cases suggest that the federal trustee possesses a

legally enforceable trust responsibility that is in important

respects analogous to the duties of a private fiduciary. None

of the cases state an explicit fiduciary duty to enforce legal

claims of the trust beneficiary, but in the Indian context, some

duty in this regard appears necessary if the extent of the trust

res is to be defined. One difficulty, however, arises in that

the ordinary trustee charges the trust estate when he performs

legal services in its behalf. Indian wards are frequently with-

out monetary estates - the nature of the trust responsibility is

such that most assets are specific types of property. Assessment

of a fee for legal assistance in protecting the trust property,

•
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however, seems inappropriate at least in those situations where

the federal trustee is itself misappropriating or using trust

property. A trustee should not, by its own actions, be empowered

to compel the ward to expend its resources in resisting the self-

dealing.

Within the ambit of these duties, the federal trustee has

been accorded wide-ranging discretion to manage trust property -

so long as he does not appropriate it. For example, in Fort 

Peck Indians v. United States, 132 F. Supp. 222 (Ct. Cis. 1955),

it was held that federal officials might extend the time for

payments, and even excuse the payment of certain sums owed, by

purchasers of Indian trust lands. Similarly, where an executive

official is authorized by statute to dispose of trust lands, the

precise manner of his doing so will not be reviewed by courts.
1

Morrison v. Work, 266 U.S. 481 (1924). But in United States v.

Creek Nation, 295 U.S. 103 (19;35) federal officials had conveyed

to others lands actually belonging to the Creek Indians, which

had been excluded from their reservation by an erroneous gove
rn-

mental land survey. The Supreme Court established that the

trustee's discretion is not absolute and sketched its outer limi
ts:

The tribe was a dependent Indian community

under the guardianship of the United States,

and therefore its property and affairs were

1. In a related vein, the Court of Claims has held that Congress

may take Indian lands so long as it makes a good faith effort

to pay the full value of the land. This "merely transmutes

the property from land to money . . . and is a traditional

function of the trustee." Three Affiliated Tribes of the

Fort Berthold neservation v. United 3tates, 390 F.2d 636,

691 (CL. Cis. 1'9(33).



214

subject to the control and management of that

government. But this power to control and

manage was not absolute. While extending

to all appropriate measures for protecting

and advancing the tribe, it was subject to

limitations inhering in such a guardianship

and to pertinent constitutional restrictions.

It did not enable the United States to give 

the tribal lands to other, or to approoriate

the to its own purposes, without rendering,

or assuming an obligation to render, just

compensation for them; for that would not

be an exercise of guardianship, but an action

of confiscation. [Emphasis added] 295 U.S.

109-110.

The trustee's discretion does not, then, appear to include

a political authority to balance private Indian property rights

against public purposes, and to decide upon appropriating the

Indian property for the public use without compensation. Navajo 

Tribe is instructive in this regard, since the case involved a

mineral resource in scarce supply needed for military purposes

during World War II. The Court of Claims, in sustaining the

tribe's claim for damages, held squarely that the United States

may not misappropriate Indian trust property. Cases like Ft.

Peck Indians and Ilorrison v. Work are distinguishable, and hold

that the trustee has broad managerial discretion so loag as he

does not convert the property to his own Use, or, preEuuably,

violate other fiduciary duties of care to protect the property
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or make it productive.

D. The Conflict of Interest Defined 

Within the context of these duties and discretionary powers,

the federal government does appear involved in a legal conflict

of interest when its agencies use resources owned or claimed by

Indians without compensation. On the one extreme, the prohibition

against the United States, as trustee, having an interest adverse

to his beneficiary could conceivably be resolved by holding that

wherever a public purpose conflicts with Indian trust rights,

the latter shall always prevail. Such an absolute frustration

of competing public policies would clearly be intolerable for

• several reasons, host importantly, the formulation of public

policy must retain more flexibility than would be permitted by

such an iron-clad rule. As will be seen, Indian property rights

are sometimes difficult to define and raise complex legal and

factual questions. Moreover, a private trustee faced with a

conflict between a fiduciary duty and a critical personal in-

terest could resign, whereas the federal trust obligations cannot

be ended without an Act of Congress.

The opposite extreme would be a rule requiring the Indian

interest to yield to conflicting public purposes. In the past

this extreme - while by no means a fast rule of administrative
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practice - aptly describes the result of most, although not
1

all, cases where a conflict of interest has arisen in the

discharge of the federal trust responsibility.

Neither extreme appears desirable. One way by which this

institutional conflict of interest can be resolved is by legisla-

tion. In his Message on Indian Affairs, President Nixon proposed

creation of a new entity, independent of the executive branch, to

provide legal representation to Indians. Legislation to establish

this entity - the Indian Trust Counsel Authority - was sent to

Congress on July 31, 1970. As proposed, the Trust Counsel

Authority would be controlled by a three member Board of Directors,

appointed by the President, with the advice and consent of the

Senate. The Board of Directors, in turn, would appoint the

Indian Trust Counsel as the chief legal officer. The Indian

Trust Counsel bill is now pending before Congress, as S. 2035
2

and H.R. 8797.

1. While the case studies described below are ones where the
Indian interests appear to have been compromised, this is,
of course, not always the resolution when conflicts arise.
For example, in January 1969, the Solicitor determined that
the south boundary of the Salt River. Indian Reservation in
Arizona had been erroneously determined by the Bureau of Land
Management to be the north, rather than the south, channel of
the Salt River. Memorandum Solicitor Edward Weinberg to
Secretary of the Interior, M-36770, January 17, 1969. Simi-
larly, the Solicitor determined in 1966 that the boundaries
of the Yakima Indian Reservation had been erroneously surveyed
and portions of the land should have been included in the
reservation administered by the BLM, should be returned to
the Tribe. Memorandum Associate Solicitor for Indian Affairs
to Assistant Secretary for Public Land Management, June 21,
1967, "Restoration to Yakima Tribe of Lands Omitted from Survey."

2. On September 20, 1971, Assistant Secretary of the Interior
Harrison Loesch sent a letter to Senator Jackson, Chairman of
the Senate CoAmittee on Interior and Insular Affairs, stating
that the Indian Trust Counsel measure was "most important"
and urging its "early enactment."
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Additionally, various administrative measures may ameliorate

the conflict between public goals and Indian property rights.

These measures, and the Trust Counsel legislation, steer a

middle course between the extreme of holding that public projects

which conflict with Indian claimed property rights are per se 

unlawful, and the extreme of requiring that Indian interests

should invariably yield to public purposes and - in effect -

be unprotected. The legislative and administrative proposals

represent institutional rearrangements whereby Indian property

right may be advocated and protected without the present divided

loyalty. The legislation, moreover, advances the goal of im-

partial advocacy and resolution of conflicts by its waiver of

sovereign immunity of the United States in connection with

actions commenced by the Trust Counsel. Thus, the bill favors

the resolution of conflict-of-interests by the judicial branc
h

rather than by executive fiat.

II. CASE STUDIES OF CONFLICTS OF INTEREST 

A. The "Multiple Client" Problem 

1. Lease of Colorado Riverfront Property, Claimed 

by Quechan Tribe, by the Bureau of Land Management 

The Bureau of Land Management (BLM) administers the public

lands of the United States. Not infrequently the BLM sells or

leases lands claimed by the Indians or Indian tribes.

The Colorado River serves as a boundary for a number of

Indian reservations along its banks. Riverfront property in

many areas is especially valuable for recreational purposes.

In April 1967, Interior's Program Support Staff 
recommended

that Secretary Udall approve a lease of lands to 
Yuma County

‘Ik
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1
for an airport and park facilities. These lands, which border

the Colorado River, were claimed by the Quechan Tribe to be part

of their Fort Yuma Reservation.

The conflicting claims of the tribe and the ELM wore pre-

seoted to the Department of Interior's Solicitor for his

"opinion." The Solicitor reasoned that the Quechans possess a

beneficial interest only in the irrigable lands within the

reservation, but that Indian title to non-irrigable reservation

lands had been ceded by an agreement of December 3, 1893, rati-
2

Lied by an act of Congress in 1894. The Solicitor then deter-

mined that the proposed lease was legally unobjectionable so
3

long as one irrigable parcel of land was excluded from it.

In rendering this "opinion", the Solicitor was in reality

arbitrating a dispute among various of his "clients." The

1. Memorandum, "Lease of Lands to Yuma County," Acting Director
Program Support Staff to Secretary of the Interior, April 20,
1067.

2. Act of August 15, 1894, 23 Stat. 332 (1894).
3. Opinion of June 12, 1388, Status of Land in T.16 SR. 22 and

23 R., SL:.1 Proposal for Lease to Yuma County, Arizona.

a



219

BIA, on the one hand, resisted the lease; other Bureaus within

the Department supported it. Clearly, the Solicitor could not

provide complete legal representation to the competing inte
rests.

Rather than acting as an advocate, he functioned as an umpi
re

and fashioned a "compromise" solution. Moreover, the critical

technical determination as to which lands were irrigable and

which were nonirrigable was made by the Bureau of Reclamati
on,

1

one of the Bureaus which favored the lease.

In sustaining the legality of the lease, the Solicitor held

the 1093 Agreement, on which the 1894 statute was based,
 to be

valid. This determination rejects certain claims of the Quechan

Indians that the Agreement was an utter nullity because 
it was

obtained by fraud, duress, and even forgery--arguments the 
Indians

could expect an uncompromised advocate to advance in 
a judicial

or administrative proceeding.

In 1093 Congress granted a right-of-way to an irrigation

company to construct a canal over lands on the Yuma I
ndian

2
Reservation. Three commissioners were appointed to negotiate

with the Indians and obtain their consent to the right-o
f-way.

The tribal members could not read, write, or understand 
English,

and an Indian interpreter who was not a member of the tr
ibe was

engaged by the commissioners. An "agreement" was concluded, by

which the Quechans granted not only the canal right-of-w
ay, but

also forfeited all reservation lands in return for al
lotments

1. Id. at p. 2.
2. Act of February 15, 1893. 27 Stat. 456 (1893).
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once toe canal was constructed. Evidence introduced before the
1

Indian Claims Commission indicates that the interpreter and

commissioners forced some Indians to sign document, forged

other signatures, and failed to explain that the agreement would
9

have the effect of ceding the entirety of the reservation. Liore-

over, eight tribal members opposed to the agreement were imprisoned

in Los Angeles at the time it was signed; some of these dissidents
3

were whipped and one died in prison.

The agreement was ratified by an Act of Congress in 1894,

but significant portions of the act were never carried out. The

Act specifically provided that unless the company began construc-

tion of the canal "within three years from the date of the

passage of this Act, . . . the rights granted by the Act aforesaid
4

shall be forfeited." The canal was not constructed within that

time period. Instead, an irrigation project over reservation

lands was finally constructed over a decade later pursuant to

the Reclamation Act of 1902 then in effect and an appropriation
5

bill enacted in 1904. This legislation was far less advantagous

1. Prior to the leasing dispute discussed above, the Quechans
filed a claim against the United States asserting the liability
of the government for the loss of use of a considerable
amount of their land. The liechan Tribe of the Ft. Yuma 
Reservation v. United States. Ind. Cl. Con. Docet No. 320.

2. Indeed, toe agreement and congressional enactment following
it have never been interpreted as extinguishing the Qucchans
beneficial interest in irrigable lands which have not been
disposed of under the reclamation laws of the United Statics.

3. Memorandum, William H. Veeder to W. Wade Head, Area Director,
Phoenix, Arizona, April 15, 1070, "Title of the Quechan
Tribe in the Yuma Indian Reservation."

4. 23 Stat. ?SG, 335 et. sea,
5. 33 Stat. 139 at 224 (1904).

•
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to the Quechans than the 1893 agreement, for the entire cost

of the irrigation project was to be borne by them, and the land

was to be sold at_its value prior to reclamation, rather than

by auction at market value as provided in the 1894 act. Allot-

ments were not made until 1912, nearly twenty years after the
1

1893 agreement.

Clearly, an argument can be made--and would be advanced by

an uncompromised advocate of the Quechans--that the 1893 agree-

ment was void ab initio, and that even if the agreement were

valid, the cession of Quechan lands contained in it and in the

1894 Act was never effectuated because of the company's failure

to commence construction of the canal within three years. The

area continued to be administered as an Indian reservation after
2

the 1894 Act, and the 1904 Act recognized that the Indians

maintained a beneficial interest in irrigable lands (the only

lands the 1904 Act covered) not sold to settlers. If the 1893

Agreement and 1894 Act had really ceded all reservation land,

no such beneficial interest could have continued. The issue,

of course, is not whether these arguments would ultimately be

sustained: the crucial point is that they were never articulated

by the Solicitor.

2. The Use of Big Horn River water by the Bureau 

of Reclamation.

The Bureau of Reclamation is the other agency within the

Interior Department which most often has claims which conflict

with Indian trust property rights. The federal reclamation

1. Veeder memorandum,  suura, p. 22, a. 3, at pp. 23-24.
2. This was recognized in an earlier opinion by the Solicitor,

January 8, 198G. m-28198, pp. 10-11.

73-736 0 - 72 - 15
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program, originally limited to the construction of irrigation

works for both public and private users, has expanded over the

past seventy years to provide water for power, municipal,
1

commercial, and industrial users. Reclamation projects may

store and sell surplus waters, and may advance such objectives
2

and navigation flood control.

Frequently, these projects seek to use water to which

Indians and Indian tribes have a claim under the "Winters

Doctrine." While the Winters doctrine extends to water needed

for present and future use, the Bureau of Reclamation seems to

plan projects where water sufficient to sustain the project is

not currently being appropriated, irrespective of whether an

Indian claim of future beneficial need might be asserted. (This

problem appears in the Rio Grancle and Kennewick Dam case studies,

infra.) In a number of instances, the Interior and Justice

Departments have desisted from pressing Indian "Winters Rights"

claims, in large measure because of the conflicting policy of

the Bureau of Reclamation to appropriate as much water as possible

for the reclamation projects. Reclamation projects, in fact,

cannot be authorized under present procedures unless found

feasible from a financial standpoint. A finding of feasibility

1. Irrigation is the paramount use for reclamation waters. 43
U.S.C. §5485h, 521-522. It was not until 1920 that Congress
generally authorized the disposition of project water for
uses other than irrigation. Act of February 25, 1920, ch.
86, 41 Stat. 451, 43 U.S.C. ;1521. But as early as 1900 the
Secretary was authorized to supply water and power to "towns
or cities on or in the immediate vicinity of irrigation projects."
Act of April 16, 1903, ch. 1631, 34 Stat. 116-17 43 U.S.C.
E>7!.522, 567.

2. J. Sax, "Federal Reclamation Law." Water and Water Rights,
p. 121.
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requires that the estimated cost of proposed construction which

can properly be allocated to irrigation, power, municipal, and

miscellaneous purposes be repaid to the United States from the
1

sale of water and power to private users. The Bureau of

Reclamation constructed Yellowtail Dam on the Big Horn River

in the late 1950's on the Crow Indian Reservation in Eontana.

Lands belonging to the Crow Tribe and the right to use water

owned by the tribe for power generation were condemned for this

2
purpose. Without legal opposition from within the government,

the Bureau of Roclamation is currently selling waters from the

Big Horn River to industrial users. These sales may be in

violation of the tribe's Winters rights, which have never been

inventoried or established.

In November 1957, the Field Solicitor's Office in billings,

Montana, issued a memorandum sustaining the legality of the
4

Reclamation diversions. The Field Solicitor proposed a restrictive

interpretation of the Winters case, which would limit the rights

conferred by the doctrine to uses in agricultural production.

Since the Crow Tribe is primarily desirous of developing coal

deposits on the reservation--estimated at up to one billion tons--

the Field Solicitor's opinion would deny them the right to use

1. Ccmpare Act of August 4, 1939, ch. 418, §9(a), 53 Stat. 1.93,

43 U.S.C. § 485h(a).
2. United States v. 5377.04 Acres of Land, 132 F.Supp. 103

(D. Mont. 1033).
3. United States v. Powersj 93 F.2d 783, 785 (9th Cir. 1939)

r.ff'd 335 U.J. 527 (13!)).
4. Memornclum from Field Solicitor to Regionv.1 Director,

Reclamation, "Diversion of wator of Lighorn River under

terms of Yellowstone River Compact," November 16, 1967.
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Big Horn water in preference to Reclamation for this purpose.

The Field Solicitor adopted this position while admitting that

"it has not been decided whether the use of Winter's [sic]

Decree water may be changed from irrigation to industrial use.

Moreover, the Field Solicitor argued that since the Bureau had

condemned the power site for Yellowtail Dam, it could urge that

it had condemned the entire Winters doctrine rights of the tribe

to the river, since the value of the power site would be diminished

by tribal diversions. No opinion could be more damaging to the

interests of the Solicitor's Indian clients. Surely, any committed

advocate would be expected to urge on their behalf that, since

the condemnation case explicitly compensated the tribe for the

use of water for power generation, all other water rights remained

intact and the power site value was merely paid for the taking

of land. In this instance, the Field Solicitor chose solely

to serve one of his "clients," to the inevitable detriment of

the interests of the Indians.

The problem is a continuing one. In January 1968, the

Commissioners of the BIA and Bureau of Reclamation net, and it

was agreed that the Crow Tribe would receive 110,000 acre feet

annually of Big Horn water. This agreement was based on assurances

1

1. The Field Solicitor likewise took the position that Winters
doctrine rights were non-transferable unless the Indian land
were also sold, while admitting that this question has never
been resolved by a court.
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contained in a study that this was all the water which could
1

be made available to the Indians. A year later, at the 1969

Reclamation Conference, the Commissioner of the Bureau of

Reclamation and the Billings Regional Director reportedly in-

dicated that about 750,000 acre feet of water would be avail-

able from Yellowtail Reservoir for industrial purposes--two-and-

one-half times the amount projected in the study preceding the

1968 agreement. It was stated that much of this water had been

contracted for and that the sale of industrial water alone

would repay the cost of constructing Yellowtail Reservoir earlier

than planned. A persuasive argument can be made that the tribe

is entitled to sufficient water to meet all of its beneficial

needs, including industrial uses, or that it is entitled to

compensation for the loss of water rights not covered by the

condemnation of the Yellowtail power site. But since this would

1. Memorandum, March 22, 1968. Commissioners of Bureau of
Reclamation and BIA to Assistant Secretaries Public Land

Management and Water and Power Development, "Sale of M & I

water from Yellowtail Unit, Missouri River Basin Project,

Montana-Wyoming."
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obviously involve a payment by the government, this claim has
1

not been pressed by the Indians' trustee.

3. Pyramid Lake 

Pyramid Lake has often been cited as the prime example of

a long-continuing conflict-of-interest between an Indian tribe
2

and the Bureau of Reclamation. The Pyramid Lake Paiute reserva-

tion was established in 1359; it essentially forms a circle

around the lake, which is the terminus of the Truckee River in

Nevada. Historically, the Paiute tribe, for whom the reservation

was established, had been a fishing people, and the lake's
3fishery was the chief source of sustenance for the reservation.

1. Conflicts between the Bureau of Reclamation and Interior's
Indian wards in the 7.7issouri River Basin are by no means
limited to the Big Horn River. In a memorandum of Y.arch 14,
1937, to the BIA's Aberdeen Area Director, the Director of
the BIA's Missouri River Basin investigation claimed that
upstream developments of the Agnostura, Rapid City and
(projected) Belle Fourche projects by the Bureau of
Reclamation had depleted the flow of the Cheyenne River,
leaving a barren several thousand acres of potentially
irrigable bottom land and higher benches on the Cheyenne
Indian Reservation. The Director quoted the Bureau of

Reclamation's own Cheyenne Diversion Report to substantiate
his charge: "A reconnaissance-grade reappraisal of the
Cheyenne Pumping Units was made in 1958, with the conclusion
that further consideration was unwarranted mainly because
of the doubtful water supply  No appreciable further
development of either land or water resources may be ex-
pected in the Cheyenne River Basin. Five Bureau of
Reclamation reservoirs, taking advantage of all the more
attractive sites, effectively control most of the runoff."2. The principal study of the federal conflict of interest,
William II. Veeder "Federal Encroachment on Indian Water
Rights and the Impairment of Reservation Development," in
"Toward Economic Development for Native American Communities,"
Subcommittee on Economy in Government of the Joint Economic
Committee, Congress, 91st Congress, 1st Sess. (Comm. Print
1969) (hereafter cited as "Veeder Committee Print") devotes
major attention to Pyramid Lake.

3. United States v. Sturgeon, 27 Fed. Cam. 1357 (No. 15,413)
(D.Nev. 1379), aff'd, 27 Fed. Cas. 1353; Veeder Committee
Print, pp. 493-99.

4,
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Reclamation's incursions into the water used to supply the

lake began shortly after the passage of the Reclamation Act of

1902. In 1906, the Newlands Irrigation Project was established

on the nearby Carson River which constructed a dam and canal

to divert water from the Truckee. The canal steadily depleted

the water supply of Pyramid Lake, reducing its level and utliosatoly

destroying its natural fishery.

After the canal was constructed, the United States initiated

quiet title actions to adjudicate the rights of water users

along the Carson and Truckee Rivers. A temporary decree was

entered in 1950 in United States v. Alpine Land and Reservoir 

• Co., Tcluity No. D-183 (D. Nev.) adjudicating the respective

rights of the Newlands project and private users to Carson

River water. A final decree along the Truckee, the Orr Water 
2

Ditch decree, was entered in 1944. Although the Winters doctrine

was established when these cases were brought, the Indians' f
ederal

fiduciary did not assert their Winters doctrine rights for water
3

to stock Pyramid Lake and protect the dying fishery. The United

States did, however, assert and secure a water right for the

1. Veoder Committee Print, pp. 493-500. The Carson River runs

south of, and generally parallel to, the Truckee.

2. United States v. Orr Water Ditch Co., Equity No. A-3 (D. Nev.).

3. Alter the case was Legua, but long before a final decree was

entered in it, the Supreme Court conclusively established

the right of an executive-order reservation to protect and

conserve its fishing rights. Alaska Pacific 7isheries v.

United States, 218 U.S. 73 (1913).
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1
Newlands Project to divert Truckee water. Between 1317 and

1907 the average annual diversion of Truckee River water for

the Hewlands project has been 250,030 acre feet—half the average

annual flow of the Truckee River.

In recent years, the government has been derelict in repre-

sentation of the Pyramid Lake Indians in the following respects:

(a) The Orr water Ditch decree did rule that the Indians were

entitled to 30,030 acre feet per annum for irrigation purposes.

When the tribe sought instead to use this water to raise the

lake's level, thereby improving the fishery resource, the

Solicitor of the Interior Department in 1955 issued an opinion
2

that this was unlawful --hardly an act of zealous advocacy on

behalf of the Indians. The tribe then sought to have the govern-

ment modify the decree to permit such a use. In 1954 the Interior

Department requested Justice to petition the court to amend the

decree, but no action was ever taken.

(b) In 1957 Congress authorized construction of the Washoe
3

Project by the Bureau of Reclamation. This project has two

principal comnonents: (1) Stampede Dam on the upper Truckee

River, and (2) Watasheamu Dam and Reservoir on the Carson River,

1. A 1963 report by Clyde-Criddle-Woodward Inc. of Salt Lake
City, "Report of Lower Truckee-Carson River Hydrology Studies"
concludes that there is substantial waste in this water use
and that only half the diverted amount is beneficially used
by the project. Such waste is a violation of the reclamation
laws which limit water to beneficial uses. 43 U.S.C. § 372.

2. Memorandum, Associate Solicitor, Indian Affairs to Commissioner
of Indian Affairs, May 5, 1055, N56232.

3. Act of August 1, 1957, ch. 809, §2(a) 70 Stat. 775, 43 U.S.C.
§614a (a) et. sea.
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upstream from the canal and Newlands Project. The major threat

posed by this project to Pyramid Lake is the construction and

authorization of Watasheamu Dam and Reservoir. If operated

for the benefit of upstream Carson users, it would have the

certain affect of depriving the downstream Newlands Project of

Carson River water and increasing its demand upon Truckee River

water.

Of course, Congress could have condemned the tribe's water

rights when authorizing the Washoe Project. But when it enacted

this legislation, Congress manifested a contrary intention, and

specifically directed that "Facilities shall be provided for the

development of the fish and wildlife resources of the project

area including facilities to permit . • . restoration of the
1

Pyramid Lake fishery." Nonetheless, subsequent administrative

action by Interior and Justice appeared to the tribe to imperil

this congressional indication of purpose.

The possibility that Watasheamu Dam and Reservoir might be

constructed impelled upstream Carson water users to press for a

settlement in the Alpine case (Carson River) more favorable to

them than the 1950 temporary decree. Their hope was, in part,

that enough water could be reserved for upstream users to make

the construction of Watasheamu Dam feasible. Negotiations by

Justice Department attorneys looking toward a more lenient

settlement than the temporary decree aroused suspicions by the

Indians that the Bureau of Reclamation was influencing the

Justice Department negotiations. In addition, enforcement of

1. 43 U.S.C. §614c.
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the temporary decree by a court-appointed water master has in

many respects permitted use of water by private parties not

sanctioned by the decree. The Indians, therefore, sought to

intervene in the Alnine case to require strict enforcement of

the decree and to participate in any settlement so as to pro-

tect their existing use of Truckee water, which could otherwise

be diverted to serve the Newlands Project if the project's

rights to use of Carson water were curtailed. The tribe

charged that the Department of Justice had not

represented their interests. The motion to intervene was

adequately

opposed by Justice and denied by the District Court and the
2

Court of Appeals for the Ninth Circuit.

(c) In April 1969, the Interior Department recommended

that the Department of Justice

on the Truckee River on behalf

not already adjudicated in the

institute a quiet title action

of the tribe, limited to waters

Orr Water Ditch case. No such

action has been commenced since that request was made. Unable

to receive a response from the government, the tribe finally

filed suit in the Federal District Court for the District of
3

Columbia against the Secretary of the Interior. The relief

sought includes an injunction compelling the Secretary to

recognize the prior and paramount right of the tribe to Truckee

River water to maintain the lake's fishery, and to cease wasteful

diversions of Truckee River water for the Newlands Project.

1. Veeder Committee Print, pp. 507-503.
2. United States v. Alpine Land and Reservoir Co., No. 24, 156

(9th Cir. Aug. 24, 1970).
3. Pyramid Lal:e Paiute Tribe v. Nickel, Civil No. 2506-70

(D.D.C. filed August 21, 1970).
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The Secretary is charged, inter aim, with violating the pro-

visions of the Reclamation Act which permit only diversion of

water for "beneficial use," 43 U.S.C. §372, and with diverting

water in excess of that allowed by the Orr Water Ditch decree

and his own regulations. A claim requesting that the Attorney

General, also originally a defendant, be ordered to initiate

litigation to protect the tribe's rights has been dismissed

by the Court.

4. Water Right Litigation Concerning Tributaries 

to the Rio Grande River 

While the American Bar Association's Code of Professional

Responsibility permits representation of potentially conflicting

clients where litigation is not involved, it clearly enjoins

an attorney from any representation of clients with differing
1

interests in litigation. The wisdom of this absolute prohibitioa

is demonstrated by the difficulties in which the Department of

Justice has become enmeshed while conducting water rights litiga-

tion on behalf of Indian pueblos in New Mexico. In a real,

albeit indirect, sense, the government may be said to be

representing "both the plaintiff and defendants in an adversary

2
action."

The State of New MCNiC0 has commenced five suits seeking

to administer water to be diverted into the Rio Grande from the

Colorado River system by the San Juan-Chama Reclamation Project.
3

1. Ethical Consideration 5-15.
2. Jedwnbay v. Philadolnhia Transrortation Co., 300 Pa. 231,

235, 135 A.2d 252, 254 (1j57), cert. denied,

(1953).

355 U.S. 906

3. The San Juan Chama Project was authorized in 1962. 76 Stat. 96.
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The State Engineer of New Mexico is authorized to administer the

Bureau of Reclamation's project in certain respects. Accordingly,

the State Jagineer has instituted these suits to determine all

water rights to certain tributaries of the Rio Grande so as to

aid in this administration.
1

One of the five pending cases names as among the defendants

four Indian pueblos--Nambe, Pojoaque, Tesuque and San Ildefonso.

This case seeks to adjudicate water rights to the Nambe and Pojoaque

Creeks. San Ildefonso Pueblo, and a number of other pueblos not

named defendants, border on the Rio Grande and claim water in the

Rio Grande by virtue of the Winters doctrine. Representatives of

the Solicitor's Office in Albuquerque have even expressed the view

that assertion of the Indians' full claim to Rio Grande water would
9

exhaust the present flow. Thus the federal attorney for the

pueblos is aware of an Indian property claim which, if asserted,

might destroy the feasibility of a reclamation project which seeks

to supply principally municipal and industrial users in Albuquerque

that already use some Rio Grande water.

The Department of Justice intervened to defend the litiga-

tion on behalf of the pueblos and filed a complaint claiming

"quantities of water sufficient to satisfy the maximum needs
3

and purposes of said Pueblos. . " But, although one pueblo,

San Ildefonso, has claims to water on the Rio Grande as well

as Pojoaque Creek, the United States elected to accept the

limitations on the case framed by the State and not to assert

I. New Mexico v. Aamodt, No. 633, U.S. District Court, D. New Mexico.
2. Wieeting, October 3, 193a, discussed in Daniel N. Rosenfelt,

"Report on the Protection of Pueblo Indian Rights to the Use
of Water in the Rio Grande Basin: A Discussion of Pending
Litigation" (hereafter cited as "Rosenfelt Report") p.2.

3. Complaint, paragraph VI(a).
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any claims to the Rio Grande itself. Consequently, San Ildefonso

must "compete" with the three other pueblos for water in the
1

Pojoaque and Nambe creeks which, in fact, are almost, dry.

Some of the Indian pueblos are concerned that the government's

decision to limit the water rights adjudication to tributaries

of the Rio Grande, and not to assert claims to the main river

itself, is influenced by a desire not to delay the completion

and operation of the federal San Juan Chama Reclamation Project.

The first clear conflict of interest in New Mexico, then, is

that the United States Department of Justice and the Solicitor's

office of the Department of Interior (the regular attorneys for

the Bureau of Reclamation) are representing Indian interests

which may not be compatible with the multimillion-dollar project

of another important government "client."

A second conflict of interest appears on the face of the

pleadings. The same attorneys are representing interests of

the Indians and the Santa Fe National Forest. Both the Indians

and the National Forest must compete for the same limited supply

of water.

These conflicts are not theoretical; they appear to have

resulted in a serious failure to protect Indian rights. For

example, the government has failed to contest a "settlement"

arrived at between the State and non-Indian users following

1. Rosenfelt Report, p. 28.
2. See also Memorandum, William H. Veeder to Commissioner of

Indian Affairs. "Memorandum respecting rights to the use

of water of the Pueblo Indians of New Mexico in the Rio

Grande and its tributaries," October 31, 1969.

2
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administrative procedures under New Mexico State law, notwith-

standing the federal nature of Indian water rights. When it

filed its complaint, the State prepared an elaborate hydrolographic

survey showing its determination of all lands which have been

irrigated within the Nambe-Pojoaque watershed. The State then

made "offers of judgment" to the non-Indian defendants based

on the survey. If accepted, these offers were signed as court

orders. The federal attorneys in an instance of non-adversary

representation of the Indians, failed to require any non-Indian

landowner to prove the source and character of his title, or the
2

measure of rights to the use of water, or history of water use.

Indeed, these non-Indian defendants are not even required by the

United States to answer its complaint and to plead--let alone
3

prove--title to their land or use of water.

5. Private Trespass Over Tlingit and Haida Lands 

The Pueblos' water rights claims to the Rio Grande (just as

the Northern Paiutes' claims to water for Pyramid Lake) involve

the prospect of adjudicating all, or a substantial number of,

the claims to use of water in a huge river system. The government's

handling of more limited types of litigation, however, appears

no more effective when blemished by the occurrence of a conflict

of interest. An example of this deficiency can be seen from an

analysis of the trespass committed by a private road builder

over Tlingit and Haida lands near the native village of Klukwan,

Alaska.

1. Affidavit of Daniel M. Rosenfelt, April 23, 1970, Case #6339
District of New Mexico.

2. Rosenfelt Report, p. 39.
3. Id. at 43.

D
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The builder initially sought a permit to construct the

road from Bureau of Land Management in Alaska. Since the road

would pass over, and use timber situated on, land determined
1

by the Court of Claims to be held in aboriginal "Indian title"
2

by the Tlingit and Haida Indians, the ELM told the firm to

secure the Indians' consent. The BLM specifically stated that

"no cutting of right-of-way timber or road construction is to

take place until the right-of-way and timber permits are issued."

Nonetheless, when consent was refused by the Tribal Council,

the firm constructed the road without the permission of either
A

the Indians or the BLM.

In January 1959, the Tlingits and Haidas requested the

Solicitor for the Interior Department to take action against
5

the builder for its trespass. In April, 1969, a decision was

reached to institute suit seeking money damages and injunctive

relief. After suit was filed, the BLM was asked to "investigate"

the facts of the situation. This investigation revealed that

the road had indeed been constructed in August 1968 and a report

1. Tlingit and Haida Indian v. United States, 147 Ct. Cl. 130
(1958).

2. Indian title is a right to exclusive possession of land,
based upon occupancy since "time immemorial." Johnson v.
McIntosh, 21 U.S. (8 Wheat) 543 (1823); Choteau v. Molon_L,
57 U.S. (16 How.) 203 (1853); Holden v. Joy, 84 U.S7-7-r1
Wall.) 211 (1372); Buttz v. Northern Pacific R., 119 U.S.
55 (1886); Cramer v. United States, 261 U.S. 219 (1923);
United States v. Shoshone Tribe, 304 US 111 (1938).

3. Letter, James W. Scott, Manager, Anchorage District Office,
ELM, to Moore & Roeser, Inc., May 21, 1969.

4. Letter, I.S. Weissbrodt to Edward Weinberg, Solicitor,
Department of the Interior.

5. Ibid.

3
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described in some detail the factual results of the investiga-
1

tion. No action was taken to prosecute the claim. In the

view of the Indians' Washington counsel this was because the

theory of recovery was resisted by the Public Lands Division
2

of the Solicitor's Office. Ultimately, the action was dis-

missed by the United States.

The Solicitor's Office, evidently, did not wish to claim

that aboriginal "Indian title" gives the Indians enforceable

rights to the land--despite the fact that the Tlingit and

Haidas' title had been recognized by the Court of Claims,

and Indian title has been held by the Supreme Court to furnish
3

a basis for the recovery of money damages. This is not sur-

prising in view of Interior's history of dealing with Indian

title in Alaska. Between the time of Alaskan Statehood Act

of 1958 and promulgation of the land freeze in January 1938,

the ELM patented six million acres in Alaska--mostly to the

State. half of this land was claimed by Alaskan native by
5

virtue of aboriginal possession, a claim ignored by the Bureau.

To some degree, in addition, the Solicitor's reluctance to

assert the enforceability of Indian title as a property right

may have been due to the fact that the Interior Department was,

in the latter part of 1939, considering the issuance of right-

of-way permits for construction of a trans-Alaskan pipeline,

4

1. Report from Natural Resources Specialist, Juneau, to District
Manager, SL'2.1, Anchorage, "Moore and Roeser, Inc. Timber
and Road." May 13, 1933.

2. Letter, I.S. Weissbrodt to Mitchell Melich, Solicitor,
Department of the Interior, November 5, 1969.

3. United States v. Sante 7e Pacific H. Co., 314 U.S. 339 (1941).
4. PLO 4532, 34 Fed. iieg. 1025 (1047).
5. Federal Field Committee for Development Planning in Alaska,

Alaskan Natives and the Land 453 (1963).
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which would pass over lands claimed by Alaska natives by virtue

1
of Indian title.

B. OTHER CONFLICTING RESPONSIBILITIES OF THE UNITED STATES:

DEFENSE OF INDIAN CLAIMS COMMISSION PROCEEDINGS
2

The Department of Justice's statutory duty to defend pro-

ceedings commenced by Indian tribes or bands in the Indian

Claims Commission results in a conflict which has, on occasion,

prevented it from fulfilling its trust responsibility to pro-

tect and conserve Indian property rights.

In October 1968, the Rincon and La Jolla Bands of Mission

Indians requested the government to commence an action on their

behalf against the Escondido Mutual Water Company for an in-

junction and damages for unlawful appropriation of San Luis Rey
3

River water claimed by the Indians. Despite repeated requests,

and a growing urgency as negotiations progressed concerning the

terms under which the water company would sell all its assets

to the City of Escondido and liquidate, the government refused

1. In April 1970, a preliminary injunction was issued against

the Secretary of the Interior barring issuance of right-of-

way permits to traverse some lands claimed by Alaskan native

villages. Native Village of Allakaket v. Nickel, Civil

No. 706-70 (D.D.C. filed March p, 1970).
2. 25 U.S.C. §70n.
3. Letter, Robert S. Peleyger, California Indian Legal Services,

to Mr. William F. Finale, Bureau of Indian Affairs, October

31, 1968.

73-736 0 - 72 - 16
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1
to make any decision. Finally three days before the water

company's shareholders were scheduled to meet to vote formally

on the city's offer to purchase the company's assets and on

the liquidation plan, the Rincon and La Jolla Bands filed suit,

represented by private counsel, in the federal district court

in San Diego against the Escondido Mutual Water Company and

the City of Escondido. The Secretary of the Interior and the

Attorney General of the United States were named as defendants
2because of their failure to represent the Indians.

The government's reluctance to commence litigation pro-

ceeded in part from a desire not to embark upon general riverwide

1. During the course of discussions between the Indians andtheir attorneys with California Indian Legal Services, onthe one hand, and the Department of Justice and the Interior,on the other hand, a report together with recommendations wassubmitted to the Department of the Interior by the SacramentoRegional Solicitor's Office. Although the Indians' attorneyrequested an opportunity to review this report and discuss
it with the individual preparing it, the Regional Solicitor's
Office refused to make the report available. After its
submission, it was classified as "confidential." The with-
holding of this report from the Indian wards seems in
violation of the trustee's duty to disclose opinions of
counsel dealing with his own management of the trust property.Scott, Trusts 1407. This disclosure must be made even if
it reveals the trustee's own negligence. American Bar
Association, Informal Opinion No. 1010. The government's
defense of its action--that the document constituted an
attorney's "work product"--constitutes an admission that
the Department of Justice and the Interior have interests
adverse to those of their Indian beneficiaries.

2. Rincon Band of :fiision Indians v. Escondido Li -tual Water Co.,
No. 69-217-S (S.D. Cal., filed July 25, 1969).
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1

water rights adjudications. Another reason given by the

Department of Justice for its failure to represent th
e Mission

Indians was the fact that the Department was currentl
y defending

an Indian Claims Commission proceeding in which the I
ndian

Bands claimed that the government had been derelic
t in its

2

preservation of their water rights in the river. This in-

stitutional conflict-of-interest is particularly troubl
ing

since, when the government filed its proposed finding
s of fact

and brief in the San Luis Rey case before the Co
mmission, it

had urged that the Indians' best course was to see
k redress

from the water company rather than the governmen
t, and even

that receiving damages from the government could 
preclude the

Indians and the government from later asser
ting their water

3
rights. If such an adjudication is a desirable means 

to pro-

tect the trust property, the government as trust
ee should have

brought it. Similarly, if the statutory requirement that the

Department of Justice defend Indian Claims Co
mmission actions

1. In a letter to Representative James B. Utt, August
 15, 1969,

Assistant Attorney General Kashiwa pointed out tha
t such

adjudications require several years and entail gre
at expense

both for the United States and all water users i
n the area.

It is far from clear that a general stream adjud
ication

would have been required in the San Luis Rey cas
e, since

only the water company's appropriation was compl
ained of,

not that of other water users.

2. Rincon Band of Mission Indians v. Escondido Mutual
 Water

Co., No. 69-217-S (S.D. Cal., filed July 25, 1969)
. Response

of Attorney General and Secretary of the Interior 
to Court

Order dated November 26, 1969.

3. Memorandum, Robert S. Pelcyger to Thomas M. Susman
, Staff,

Subcommittee on Administrative Practice and Proc
edure,

U.S. Senate, November 14, 1969, "San Luis Rey 
Water Case,"

p. 14.
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makes that agency less vigorous in protecting Indian trust

property, new institutional arrangements should be created to

fulfill that vital function.

Indeed, the Department of Justice has acknowledged that

the pendency of the claims proceeding and concern that the United

States could be liable for its sanctioning of the water company's

diversion (the Secretary of the Interior had entered into a 1914

contract with the water company without the Indians' consent,

limiting their use of the river's water) influenced the Depart-

ment's attitude toward representation of the fission Indians.

Assistant Attorney General Kashiwa, justifying the Justice

Department's ten month delay in deciding whether to assist the

Indians, stated that:

"The La Jolla, Rincon, Pauma and Pala Bands of fission

Indians are not only wards of the United States but must

be considered as potential adversaries in litigation
1

against the United States."

The Department of Justice's defense of Indian Claims

Commission cases on behalf of the government adversely affects

its representation of Indians in those situations within the

Interior Department where the Solicitor or another official

"arbitrates" an Indian claim. For example, the Quechans also

had a claim pending before the Indian Claims Commission at the
2

time the Yuma County lease was signed. The government's

1. Letter to Representative James Utt, August 15, 19G, p. 4.2. The qvechan Tribe of the Ft. Yuma Reservation, California v. United states, Ind. Cl. Cc)m. Docket IT0. 3n0.
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determination that the riverfron lands were non-irrigable may

have been motivated by a desire to minimize their value before
1

the Claims Commission.

C. CONFLICT OF INTEREST BETWEEN THE ATTORNEY'S DUTY TO

REPRESENT INDIAN TRUST PROPERTY RIGHTS AND POLITICAL

INFLUENCES WITHIN THE EXECUTIVE DEPARTMENT

In addition to his representation of conflicting Interior

Department bureaus, the Solicitor's zeal in representing Indian

trust beneficiaries is further strained by his position as the

legal advisor to the Secretary of the Interior. The Solicitor

is thus clearly responsive to the Secretary's desires. There

is evidence in the Quechan lease case that Secretary Udall was

influenced to favor the lease by political pressures from his

home state of Arizona. Prior to the Solicitor's opinion, a

meeting was held in March, 1968, between the Yuma County River

Parks Advisory Committee and representatives of the Solicitor

and the Secretary. In a letter to "Dear Stu," the Chairman

of this Yuma County Committee reported on this meeting and

expressed disappointment with the sympathy shown by Deputy
2

Solicitor Weinberg for the Indians' claim. Secretary Udall

responded to "Dear Roy" on March 22 and expressed the hope tha
t

the lawyers could promptly overcome the obstacles involved.

The same day, the Secretary urged the Commissioner of the Bure
au

of Reclamation to make his determination as to the irri
gability

of the lands "as rapidly as possible," and indicated that, "I

1. See Letter, Roy R. Young, to Honorable Stewart L. Udall,

March 13, 1968.

2. Ibid.



242

1
consider this matter of great priority."

The exertion of political influence which intercedes

between the attorney and his clients is barred by the Code of
2

Professional Responsibility. Ethical Consideration 5-23

declares that:

Since a lawyer must always be free to
exercise his professional judgment with
regard to the interests or motives of a
third person, the lawyer who is employed by
one to represent another must constantly
guard against erosion of his professional
freedom.

A conflict may thereby be created by the political considera-

tions between the attorney's duty to his client and his dependence

on the third person--here, chiefly higher officials in the

Department of Justice and Interior and members of Congress.

Political considerations which may quite properly determine the

government's litigating position on questions entrusted to

political discretion seem inappropriate where the government

has a legal duty to serve as the fiduciary for private property

rights.

D. TECHNICAL DETERMINATION BY INTERIOR AGENCIES WITH AN

INTEREST ADVERSE TO THE INDIANS: THE KENNEWICK DAM EXTENSION

One problem illuminated in the Quechan lease case was the

unquestioning reliance which Interior Department decision-makers

1. Memorandum, Secretary of the Interior, to Commissioner,
Bureau of Reclamation, March 22, 1968.

2. Ethical Consideration 5-21 reads in part: "The obligation
of a lawyer to exercise professional judgment solely on
behalf of his client requires that he disregard the desires
of others that might impair his free judgment. The desires
of a third person will seldom adversely affect a lawyer un-
less that person is in a position to exert strong economic,
political or social pressures upon the lawyer."

•
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placed upon the technical determinations made by the Bureau of

Reclamation as to the irrigability of the land in controversy.

Similarly, the Tlingit and Maidas were required to rely on an

investigation of the trespass to their lands by The Bureau of

Land Management.

A more extreme example of the Interior Department's undis-

cerning reliance upon the technical determinations of a Bureau

with interests adverse to the Indians is the Department's con-

tinued support of the Rennewick Dam Extension to the Yakima

Reclamation Project. Legislation authorizing the Extension had

passed the Senate and was nearing House passage when the Yakima

Indian Tribe--which had not been notified of the pending legis-

lation--urged that consideration of the bill be postponed as

the extension would use waters to which the tribe was entitled.

Specifically, the tribe was concerned that if the extension

were constructed it would preclude the Yakimas' own plans, which

were concrete in their formulation and had been submitted to

Interior, to construct three irrigation projects.

On July 16, 1969, a meeting was convened by the Assistant

Secretary for Public Land Management, attended by representatives

from the tribe, the National Congress of American Indians, the

Bureau of Reclamation, Interior's Legislative Counsel, and

members of the Solicitor's Office representing both Indian

Affairs and Reclamation. All present agreed that a 1945 court

decree constituted a full and complete adjudication of water

rights in the Yakima River above the contemplated project and

of all waters in tributaries to the Yakima River flowing through

the Yakimas' land--particularly Toppenish and Satus Creeks,
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where two Indian irri[;ation projects were planned by the tribe.

At this meeting Reclamation officials stated that they would

make no use of tributary water, and the Assistant Secretary

accepted their technical determination that the hydrology of
1

the river did not require their use of these waters. This

assurance however, was directly contradictory to a prior House

Report, wherein Reclamation had stated that, in order to establish

project feasibility, it did rely on the inflows from these

1. Letter, Mr. Robert Jim, Chairman, Yakima Tribal Council,
to Honorable Henry M. Jackson, July 22, 1969 (hereafter
referred to as "Jim letter").
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1
tributaries during certain times of the year.

2
The Bureau of Reclamation's July disclaimer is also in-

consistent with a.memorandum less than one month earlier, which

1. H. Rept. No. 296, 88th Cong.2d Sess., states in part:

AVAILABLE WATER

"The flow of the Yakima River at Prosser Dam consists of
spills over Sunnyside Dam, the next diversion above Prosser
Dam, and inflow between Sunnyside and Prosser Dams is made
up of tributary inflow and return flow from irrigated lands.
The spills over Sunnyside Dam constitute the greatest volume
of the total annual runoff, but are a fluctuating, unreliable
irrigation supply. By comparison the return flows below
Sunnyside Dam comprise a smaller portion of the total runoff,
but because they are dependable flows, they provide a large
portion of the irrigation supply for the Kennewick Division.

INFLOW, SUNNYSIDE TO PROSSER DAM

"The inflow to the Yakima River below Sunnyside Dam is
made up of runoff from tributaries (Toppenish and Satus
Cree:cs) and return flows from irrigated lands. Tributary
runoff is of little importance in the months of July-October,
when it amounts to about 2 percent of the total inflow.
Return flows drain to the river from the Wapato project,
south and west of the river, and from the Sunnyside and
Roza divisions of the Yakima project on the north and east.
A high total inflow is sustained during the irrigation season
because the maximum tributary runoff and the maximum return

flow occur at different times. Tributary runoff reaches a 

Maximum during the spring and early supmer, when return flows

are relatively small. Alter yay or June tributary runoff 

decreases abruptly, and return flows incrense sizably,
reaching a maximum during the late summer. In the fall
and winter, inflow is small and does not increase appreciably

until augmented by melting snow and spring rains." (2mphasis

supplied.)

2. Jim Letter, p. 3
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stated that the extension would utilize only "return flow

from upstream irrigation and uncontrolled spills past the point
1

of diversion."

Despite these plain inconsistencies in Reclamation's

reports, the Assistant Secretary stated that his study confirmed
2

Reclamation's disclaimer, and on August 12, Secretary Hickel
3reaffirmed his support for the Kennewick Dam Extension.

E. PRIOR NOTIFICATION TO INDIAN TRIBES OF PROJECTS WHICH MAY

AFFECT THEIR INTERESTS: THE "RETURN" OF LANDS CLAIMED BY

FORT MOJAVE INDIANS TO THE STATE OF CALIFORNIA

As is apparent from the discussion of Kennewick Dam Extension,

affected Indians are sometimes not notified when a federal agency

contemplates actions adverse to their trust property rights.

Consequently, the Indians may be stripped of the land and other

natural resources on which they rely for their livelihood and

left with only a claim for money compensation.

1. Memorandum, Commissioner of Reclamation to LegislativeCounsel, Office of the Under Secretary, "Water Supply andWater Rights for the Kennewick Dam Extension, Washington,"June 17, 1969, p. 5. The proposal to use uncontrolled
spills is inconsistent with a portion of the 1945 decree,which allocated spills over Sunnyside Dam (the project
directly upriver from the Kennewick Division), relied upon
by Reclamation, to existing users (as of 1945) "in accord-
ance with its practice prior to the entry of this judgment."William H. Veeder, Memorandum, "Yakima Indian Nation's
Rights to the Use of Water Imperiled by }Ails: To Provide
for the Construction, Operation and Maintenance of the
Kennewick Division Extension, Yakima Project, Washington,"
July 7, 1969, p. 15.

2. Jim Letter, p. 3.
3. Letter to Senator Jackson, August 12, 1969.

•

•
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On March 15, 1967, a BLM hearing examiner issued a proposed

decision to award to the State of California a substantial

portion of the lands claimed by the Mohave Indians to be in-

cluded within their reservation. The basis for this decision

was a determination that the land in question was public land

on September 28, 1950, the date the Swamp and Overflow Land

1
Act was passed, and was hence "returnable" to the State by the

United States. At no time did the Mohave Tribe have notice

of the proceeding. By accident, in June 1967, the BIA learned

of the decision. Shortly thereafter, both the BIA and the
2

Mohave Tribal Council petitioned to intervene. The grounds

for the petitions were that the Indian Claims Commission had

determined the lands in question to be held by the Mohaves by

3
"Indian title" in 1350.

These petitions were referred to the Office of the Solicitor--

the Indians' trust attorney. Earlier in 1967, the Solicitor had

rejected the BIA's request to resurvey the Ft. Mohave reservation

boundaries, and a member of the Solicitor's staff who had written

that decision also participated in the decision concerning the

1. 43 U.S.C. 5981 at. seq.
2. Speech, Representative Pettis of California, December 4, 1969

(11.11816, Cong. Rec. Daily ed.)(hereafter referred to as

Pettis speech).
3. 7 Ind. Cl. Com. 219. The Supreme Court has declared the

Swamp and Overflow Land Act to be inapplicable to lands

which the Indians held in 18F0. United States v. O'Donnell,

303, U.S. 501, 509 (1937); United States v. Minnesota, 270

U.S. 181, 206 (1925). Also, the act applies only to lands

made unfit for cultivation, see Keeran v. Allen, 33 Cal.

542 (Cal. Sup. Ct.),and the Mohavcs rely on the Colorado

River to irrigate and fertilize their fields, 7 Ind. Cl.

Com i n 219, 252 (App.).
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decision concerning the petitions to intervene. At first, the

Solicitor denied the BIA's petition (on the ground that since

a government attorney had participated in the hearing, the BIA

had been adequately represented) and granted the Mohaves a

limited right to intervene which was conditioned upon the

Solicitor and the Secretary making certain determinations.

Then, in October 1969, the Solicitor broadened his decision

and granted the tribe a de novo hearing with the right to cross-
1

examine witnesses who had testified earlier. Although the

tribe requested that a government attorney represent them in

this costly proceeding the Department of Justice refused to

provide one and the Mohaves were ultimately required to secure

private counsel.

F. CONFLICTING INTERESTS AMONG INDIAN CLIENTS: INTERVENTION

INTO RIO GRANDE LITIGATION BY PEUBLOS OF SANTO DOMINGO

AND SAN FELIPE

As discussed earlier (Part IIA(4)) certain Indian pueblos

believed that their interests to water on the Rio Grande should

be asserted in the New Mexico litigation which was limited by

the state and the United States to tributaries of the river.

On April 23, 1970, the pueblos of Santo Domingo and San Felipe

moved to intervene in all five cases commenced by the state

and to assert their claims to the Rio Grande. This motion was

resisted by the Departments of Justice and Interior on the

ground that the interests of the intervening pueblos were

adequately represented by government counsel.

1. Pettis speech.
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The Commissioner of the Bureau of Indian Affairs sought to

assign a highly experienced water rights lawyer in the Bureau's

employ, Mr. William H. Veeder, to represent these pueblos.

The Justice Department resisted Mr. Veeder's being assigned as

a co-counsel to them, so the Commissioner assigned him to the

1
pueblos themselves, and the pueblos directed that he appear

in court. After Mr. Veeder had made one court appearance,

a dispute arose as to whether Mr. Veeder's assignment was to

act as counsel or as an expert witness. The Commissioner

then took the position that Mr. Veeder was only to be an expert

witness.

1. The Commissioner relied on 25 U.S.C. §48 which provides:

"Where any of the tribes are, in the opinion of the Secretary

of the Interior, competent to direct the employment of

their blacksmiths, mechanics, teachers, farmers, or other

persons engaged for them, the direction of such persons

may be given to the proper authority of the tribe."
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III RECOMMENDATIONS

The preceding case studies indicate several instances in

the recent past where the fiduciary duty of the federal govern-

ment to exert reasonable care and efforts in the protection of

Indian trust property has been compromised by institutional con-

flicts-of-interest. Often the government has laid claim to

property also claimed by its wards - as by the lease of

Colorado riverfront property to Ft. Yuma County and the appro-

priation of waters in the Truckee, Rio Grande and Big Horn

Rivers for federal reclamation projects. Divided loyalty in

these instances has detracted from the vigor of federal fiduciary

protection of Indian property.

In other situations, where the government is not directly

involved as a claimant of the property but the conflicting

property claims are between Indians and third parties, federal

protection of Indian interests has been nonetheless blemished.

In the dispute between the Mission Indians and the Escondido

Mutual Water Company, for example, the Department of Justice

declined to bring suit because the federal role in the initial

agreements with the company might subject the United States to

liability in an Indian Claims Commission proceeding if the

Indians were to prevail. Its conflicting duty as conservator

of the public fisc stymied effective federal action. In a

different vein, the government failed to proceed in the Tlingit

and Haida trespass action because an Indian victory in that suit

could have established a principle which would thwart other public
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projects in Alaska and raise doubts as to the validity of

federal title to much of what is regarded as the public domain

in that state.

Consequently, the government has often failed to assert

and protect Indian property rights against itself and against

third persons. In both situations, federal effectiveness has

been blunted by conflicting public purposes, and the govern-

ment's litigating strategy has emerged only upon balancing its

different roles. On the one side, it is trustee for certain

Indian property rights; on the other side, it is conservator

of the public purse as it defends Indian Claims Commission pro-

ceedings, proprietor and manager of public lands, and developer

and reclaimer of private lands through the management of water

resources. A further federal role - manager of federal-state

relations - is more obscure in the case studies, but complicates

its undivided loyalty as trustee. It will be recalled that in

the early, Marshallian cases, the trust doctrine originated as

part of a notion that the federal government protects Indians

against state regulation. But in two of the case studies, the

Quechan lease and the Ft. Mohave land transfer, the United States

was engaged in turning over Indian property interests and claims

to state governments. The political conditions in a federal

system may encourage such transfers, but when these conditions

prevail, the Indians lose their trustee.

The primary purpose of institutional reform, then, is to

supply the Indian property interests with one uncompromised

advocate, unencumbered with conflicting obligations. This can
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be accomplished by legislation, such as the Nixon Administra-

tion's proposed Indian Trust Counsel Authority. Alternatively,

some administrative measures can diminish existing institutional

conflicts.

A. Legislation: The Indian Trust Counsel Authority 

Administration bills to establish a new entity, independent

of the Executive Branch, to provide legal representation directly
1

to Indians are now pending before Congress. The Authority would

be managed by a three-member Board of Directors, at least two of

whom would be Indians, appointed by the President with the advice
2

and consent of the Senate. The Board would, in turn, appoint

an "Indian Trust Counsel" to be the Authority's chief legal
3

officer.

I. Waiver of Sovereign Immunity.

While the Indian Trust Counsel Authority would be authorized

"to render legal services in regard to rights or claims of Indians
4

to natural resources" in opposition to States and private claim-
5

ants, the most significant portion of the bill - Section 9 -

authorizes the Authority to commence suit "acting in the name

of the United States as trustee for the Indians . . . against the

United States, its departments, agencies, officers, and employees"

and specifically waives sovereign immunity as a defense to such
6

litigation. This waiver of sovereign immunity represents a very

1. S. 2035 and H.R. 8797.
2. S. 2035, sec. 2(b).
3. Id, sec. 4.
4. Id, sec. 8.
5. Id, sec. 9.
6. Mid.

gr

4
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substantial advance in the protection of Indian property and

claims to natural resources. Although the doctrine of sovereign
1

immunity has been severely criticized by scholars and the

Administrative Conference has proposed that the defense be
2

abolished , it has been reaffirmed several times by the Supreme
3

Court in the past decade. Sovereign immunity has a particular
4

tenacity in Indian law, and is asserted as a defense in virtually

all suits by Indians against the federal government or executive

officials, because it is urged that the "sovereign property"

would be affected. The government, so the argument goes, is

the owner of reservation land in trust for the Indians. It

also "owns" the public land and water resources which the Indians

are claiming in the cases studies. And since Indians can recover

money damages for takings of their property in the Indian Claims
5

Commission or, in the case of takings since 1946, in the Court
6

of Claims, it is sometimes thought by courts that equitable

relief is precluded.

1. E.g., K. Davis, Administrative Law Treatise, §§ 27.00-27.00-8
TSTIpp. 1970); Cramton, Nonstatutory Review of Federal Admin-
istrative Action: The Need for Statutory Reform of Sovereign
Immunity Subject Matter Jurisdiction, and Parties  Defendant;
Jaffe, Suits Against Governments and Officers: Sovereign
Immunity, 77 Harv. L. Rev. 1, 29-37-7-19633; Dyse, Proposed 
Reforms  in  Federal "Non-statutory" Review: Sovereign Immunity,
Indispensable Parties, Mandamus, 75 flarv. L. Rev.-1410-, 171851-03
-(-1- 62); Davis, Sovereign Immunity in Suits Against Officers
For  Relief Other Than Damages, 40 Corn L.Q. 3, 18-30, 37 -n954).

2. Recommendations and Reports of the Administrative Conference 
of the United States, Vol. 1, p. 23

3. State of Hawaii v. Gordon, 373 U.S. 57 (1963); Dugan v. Rank,
372 U.S. 609 (f.963)11iiIime v. Bowdoin, 369 U.S. 643 (1962).

4. E.g., Scholder v. United States, 4-2-8--F.2d 1123 (9th Cir. 1970).
5. 25 U.S.C. § 70 et seq.
6. 28 U.S.C. § 1505

73-736 0 - 72 - 17
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Thus, decisions like Larson v. Domestic and Foreign Commerce 

Cori, 337 U.S. 682 (1949) where a federal agency was the holder

of property claimed by two private parties, and Malone v.

Bowdoin, 369 U.S. 643 (1962), where the plaintiff urged that a

forest service official was unlawfully in possession of land

owned by him, have been held applicable to many conflict-of-

interest type suits.

2. Suits in the Name of the United States.

A suit by the Authority in the name of the United States

as trustee against the United States would be a justiciable

controversy, for there are two separate interests involved.

The Authority would be suing to vindicate private property

rights for which the government is the

ment of Justice would be defending the
2

general governmental capacity. Thus,

1

trustee, and the Depart-

United States in its

the policy of the rule

that the same person cannot be both plaintiff and defendant -

the barring of collusive lawsuits - would be inapplicable here.
3

1. Of course, much litigation commenced by the Authority challen-
ing the lawfulness of federal actions will seek injunctive
and other equitable relief, and hence the United States would
not be named as a defendant.

2. In United States v. I.C.C., 337 U.S. 426 (1949) the United
States as a shipper was permitted to challenge an I.C.C.,
order sustaining railroad charges against it. The case was
held to be justiciable despite the fact that Justice Depart-

ment attorneys represented both sides. 337 U.S. at 431.

3. See generally, Note, Judicial Resolution of Administrative
Disputes Between Federal Agencies, 62 Rarv. L. Rev. 1060,
1055-56 (1949).
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Government counsel has occasionally appeared on both sides of
1

a controversy, where agencies are in disagreement, or where

one side--as here--represents the government's interests in
2

a non-governmental capacity.

1. For example, the Secretary of Agriculture is authorized by
statute to appear in Interstate Commerce Commission pro-
ceedings concerned with the rates for farm products, 7 U.S.C.
§1291, and appeal determinations to the courts. Secretau.
of Agriculture v. United  States, 350 U.S. 162 (1956). The
Office of Price Administration intervened in suits against
the I.C.C. North Caror.na v. United States, 56 F.Supp. 606
(E.D. N.C. 1944), rev i d. on other grounds 325 U.S. 507 (1945).
See also United States V. FPC. 345 U.S. 153 (1953), where the
court held that the United States, representing the Secretary
of the Interior, had standing to appeal the grant of a license
by the FPC for a private power plant. The Secretary urged
that the dam should be constructed by the Government and
the dam site had been set aside for public development by
Congress.

2. United States v. I.C.C., 337 U.S. 426 (1949). In Western 
Airlines v. CAB., 347 U.S. 67 (1954), the Solicitor General
appeared for the Postmaster General seeking review of a
Civil Aeronautics Board order fixing the mail pay subsidy
for an air carrier.



256

3. Administrative  Actions With Continuing Conflicts
of Interests.

While the substantive tenor of the bill seems designed

principally toward commencing litigation, the case studies

indicate that conflicts between Indian property rights and

federal agencies will continue to be resolved chiefly within

the Interior Department. Four of the eight case studies --

The Quechan lease, the Kennewick Dam Extension, the return

of the Mohave land, and the use of water in the Big Horn

River - never progressed to litigation. A fifth,

Pyramid Lake, has involved years of administrative

judgments concerning water allocation and administrative

decisions such as permitting Reclamation to rely on unap-

propriated waters to which there may be an Indian claim.

In order effectively to represent Indian clients at an

early stage of administrative proceedings which may infringe

upon their rights, the Authority must intervene in such

matters within the Interior Department before a decision is

reached. For example, the Authority should submit "briefs"

to the Solicitor's Office in cases such as the Quechan

lease, and pursue administratively such matters such as the

Crow and Yakima claims to the Big Horn and Yakima Rivers

before plans for a reclamation project are finalized. Ad-

vocacy within the Interior Department with the possibility of

subsequent litigation or legislative presentations may prove

to be the most important function of the Trust Counsel.
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In two of the four above situations - the Kennewick Dam

and the Mohave land - the tribes were not even apprised of

the prospective threat to their property rights. To be

effective administratively, the Authority and its Indian

clients must be notified of contemplated actions which may

affect Indian property rights. The bill should contain a

provision requiring federal agencies contemplating actions

which may infringe upon Indian rights to land, water and

other natural resources, to notify the Authority and its

potential clients - the Indians or tribes which may be

affected. Prior notification to other agencies is commonly

required in reclamation enactments. Under the Flood Control

Act, the Secretary of the Interior is required to give

affected states and the Secretary of the Army information

about the contemplated reclamation projects and an oppor-

tunity to submit adverse comments to Congress along with the

1/
Secretary's Report. The Secretary must also notify

water quality control officials in each state and include
2/

all state agency reports in his submission to Congress.

State fish and wildlife officials must similarly be consulted

and their views considered and submitted. The Secretary is

1/ 33 U.S.C. § 701-1(c). Similarly, in proposing navigation

and flood control projects, the Army Corps of Engineers is

required to consult with affected states and with the

Secretary of the Interior, and transmit their views to

Congress. Sax, Federal Reclamation Law, supra, p. 24, n. 2,

p. 156.
2/ 33 U.S.C. § 466a (b) (1).

•
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under a statutory duty to include in his reclamation

project plans "such justifiable means and measures for

wildlife purposes as the reporting agency finds should
1/

be adopted to obtain maximum overall project benefits."

The prior notification provision should read as follows:

The Department of the Interior, the Department
of Agriculture and the Department of the Army,
shall with respect to any proposed action which
may affect or impair the rights or claims of
any Indian tribe, band or other identifiable
group of Indians to natural resources, including
but not limited to rights to land, rights to the
use of water, timber and minerals, and rights to
hunt and fish within the United States' trust
responsibility owing to the Indians:

(1) give notice to the Authority and to
affected Indian tribes, bands and
groups of the proposed action;

(2) afford the Authority and the affected
Indian tribes, bands and groups a
reasonable opportunity to submit written
comments upon the proposed action, and,
where agency action is required by statute
to be determined on a record following an
agency hearing, or where the agency deems
it appropriate to hold a hearing, an
opportunity to participate therein.

Upon taking final action with respect to such
proposed action, the Department of the Interior,
the Department of Agriculture and the Department
of the Army shall give notice to the Authority
and the affected Indian tribes, bands, and groups
of the final action taken.

Additionally, the Authority should have an unambiguous

mandate to initiate and commence administrative proceedings.

The bill as presently written may be construed to preclude

the Authority from initiating administrative proceedings;

1/ 16 U.S.C. § 662 (b).
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Section 9 allows it "to intervene in any Federal, State

or local administrative proceeding." Conceivably, this

could be read as requiring that a preexisting proceeding

be commenced by the agency or a private party, and the

Authority would be restricted to the status of an inter-

venor. To avoid this undesirable interpretation, we

propose that the next to last sentence in Section 9 should

read:

"The Authority is authorized to prosecute
appeals in all courts of the United States
and of the States, and to institute actions
and participate in any Federal, State or
local administrative proceedings in order
to protect the rights of the Indians."

4. Technical Determinations.

A problem which recurs throughout the case studies

is the reliance by the Interior Department, particularly

the Solicitor's Office, upon technical determinations made

by Interior bureaus with interests conflicting with those

of the Indians in the particular controversy involved.

Not only do the present federal attorneys representing

Indians fail to question these determinations but they

lack the resources to make independent technical evalu-

ations. This shortcoming in discharge of the federal

trust responsibility to Indians is rectified by the bill,

which both permits the Authority to "request . . . infor-

mation" from other governmental departments and agencies
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1/
to assist in carrying out its functions and allows

it to hire "such . . . [independent] experts as it deems
2/

necessary."

5. Appointment of Special Counsel 

The bill also permits the hiring of "special counsel"

in two places. Section '5 (b) authorizes the Board of

Directors to "appoint and fix the compensation of such

special counsel . . . as it deems necessary." And

Section 5 (d) provides for the hiring of special counsel

"in the event of a conflict between parties requesting

the assistance of or the representation of the Authority."

Frequently, as in the Rio Grande litigation, two or more

Indian groups may have conflicting claims to natural

resources. However, since the Authority can appoint

special counsel under Section 5 (b), it would seem

authorized to hire outside counsel even when a conflicting

Indian claimant was not involved, but - for example -

Authority attorneys were fully committed. This provision

appears desirable, but the Authority should unambiguously

be able to authorize volunteer attorneys to act in its

behalf. In order to make it clear that the Trust Counsel

Authority may contract with private attorneys with or

without compensation, Section 11.4 should be amended to

read:

Make such expenditures or grants, either
directly or indirectly, with or without
compensation, as may be necessary to carry
out its responsibilities under this Act.

1/ S. 2035, sec. 11 (2).
2/ Id., sec. 5 (b).
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The bill should also provide that such "special coun
sel"

may act for the Authority, so long as supervised by i
ts

Board of Directors, and that the waiver of sover
eign

immunity shall attach to suits brought by them. 
In

addition, Section 5 (b) should provide that spec
ial counsel

and experts shall be appointed ", without regard
 to the

provisions of Title 5, United States Code, gover
ning

appointments in the competitive service."

Finally, a provision should be included to make it

clear that Indian tribes may sue in their own names

(without, of course, the waiver of sovereign immunit
y

contained in the Bill). The section should read:

Nothing in this Act shall be construed to

repeal Section 1362 of Title 28, United

States Code, or any other provision

authorizing Indian tribes, bands, or other

identifiable Indian groups to bring suit

against the United States, its departments,

agencies, officers, and employees, any

of the States, their subdivisions, divisions,

departments o1/any private person or

corporation.-

6. Responsibilities of the Department of Justice.

Section 8 of the bill as presently drafted wo
uld

relieve the Department of Justice of all responsib
ility to

represent Indians with respect to claims to natura
l resources.

This provision is undesirably broad. First, it may repeal

for the natural resources area a mandatory duty by
 the

1/ Such a provision is not intended to suggest that

Section 1362, which authorizes tribes to sue under

the federal question jurisdiction without regard t
o

jurisdictional amount, constitutes a waiver of

sovereign immunity.
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Department to represent owners of Indian trust property

contained in 25 U.S.C. § 175. That section provides:

"In all States and Territories where there
are reservations or allotted Indians the
United States attorney shall represeil them
in all suits at law and in equity. ".-A/

1/ In Siniscal v. United States, 208 F.2d 406 (9th cir.
1958), cert denied, 348 U.S. 818 (1954), the Court
of Appeals for the Ninth Circuit held that the U.S.
Attorney need not represent Indian defendants where
the Department of Justice is prosecuting the very
claim that is the subject matter of the suit. In
the San Luis Rey case discussed above, the district
court judge ordered the Attorney General to take
action within 45 days either to represent the
plaintiff Indians or to file a separate suit on their
behalf, and if he should decide to do neither, to ex-
plain to the court why it would not be in the best
interests of the Indians to do one or the other. An
attorney from the Justice Department reported back
to the court that the Attorney General elected to
do nothing because in his discretion, he found that
it would not be in the best interests of the
Indians for the Department of Justice to represent
them. The Department indicated that its defense
of an Indian Claims Commission proceeding brought
by the tribe made its representation of the Indians
impossible. Without finding that a conflict of
interest existed, as in the Siniscal case, the
court found that, since the duty to represent Indians
is not mandatory (citing Siniscal), the Attorney
General had exercised his discretion and it is not
within the power of the court to dictate the manner
in which that discretion may be exercised. This deter-
mination is now being appealed to the Court of Appeals.

The interpretation of § 175 as mandatory finds
support in the most prominent text on Indians,
itself a product of the Department of the Interior,
in which it is stated that § 175 insures that
"federal legal services . . . are available to the
Indians in cases involving the protection of
property . . . [held] in trust for the Indians by
the United States. Department of the Interior,
Federal Indian Law, 252 (1958).
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The greatest practical difficulty facing the

Authority will most probably be securing appropriations,

since, to the extent it is successful in establishing

Indian claims to natural resources, the Authority may

offend powerful political groups which favor a contrary

use of those resources. Specifically, adverse claimants

in the case studies discussed included Yuma County,

Arizona (the Quechan Riverfront lease), water users in

Escondido, California and Albuquerque, New Mexico,

industries in the Missouri River basin, and ranchers and

farmers in the Rio Grande Valley, along the Yakima River

in Washington and in California and Nevada near the Carson

and Truckee Rivers. These groups are likely to find

significant support for their interests in Congress, and

the ultimate success of the Authority will depend upon

the extent to which it is able to achieve independence

from close congressional control. And if the Authority's

funding is reduced, Indians might be forced to rely on the

more compromised advocacy of the Justice Department.

Moreover, it appears undesirable to relieve an agency

of the United States government of legal responsibility

for considering Indian property rights prior to formulating

its actions. For example, in bringing water rights adjudi-

cations, such as on the Truckee and Carson Rivers, the

government should not be legally free to ignore Indian
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1/
If it does so, as in the Orr Water Ditch case,

it should at least be answerable in damages. It is one

thing to create an uncompromised advocate to enforce

Indian claims to property against the federal government

and private parties. It is quite another thing to terminate

a federal agency's obligation to serve as trustee. The

Authority should, in analogous future situations, for

example, be able successfully to prosecute a suit for

money damages for breach of trust arising by virtue of

Justice's failure to represent the Pyramid Lake Tribe in
2/

the Orr Water Ditch case.-- The bill in its present form

would seem to preclude recovery in such a case by relieving

the Justice Department of all trust obligations in the

area of Indian natural resources. At the very least,

Justice should be bound as trustee to consider the impact

of its litigation on the protection of Indian natural

resources.

1/ Indeed, since the Department of Justice serves as
attorney for the Department of Interior, and that
Department remains trustee of Indian rights to natural
resources, it seems that the Department of Justice remains
in any case obligated to protect Indian rights, if for no
other reason than to shield its client - Interior - from
liability.

2/ It may be argued that the better course would be for the
Authority, as an uncompromised advocate, to represent the
Indians in all water rights adjudications. The difficulty
with this argument is that these are proceedings of vast
complexity, and the Authority may lack the financial ability
to provide such representation. Particularly where, as in
the Orr Water Ditch case, the action is brought by Justice,
it should not be permitted to confront the Authority with the
dilemma of devoting a disproportionate percentage of its time
and resources to the defense of the Indians in that case, or
of seeing the Indians' water rights lapse by default.
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It is thus recommended that Section 8 of the bill

should be amended to continue the Department of Justice's

duty to represent Indians in claims to natural resources

where the Indians are not being represented by the Authority.

This could be done by adding to Section 8 of the bill, in

line 12 after the word "fish" the following:

ft , where such Indians or Indian tribes
are being represented by the Authority;"

Admittedly, this solution means that in some cases refused

by the Authority, the Indian claimant will proceed to request

that the Justice Department act to enforce or protect his

rights. To some extent, Justice's evaluation of these

1
claims will duplicate consideration already given to them by

the Authority. However, in situations where the Authority

believes that a claim has merit but lacks funds to pursue the

matter, it seems desirable that claimant should be represented

by some arm of his trustee.

7. Tax Exempt Status of Gifts and Bequests.

The Authority is authorized to "receive and use funds

donated by others" but the legislation is silent on whether

it is to be exelpt from federal income taxation. Congress'

intent should be precisely fixed in this regard. In order

to make clear that the Authority is to be a tax exempt

organization, Section 11 (3) should be amended to read as

follows:

To accept, hold, administer, and utilize
gifts and bequests of property, both real

1
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and personal, for the purpose of aiding
or facilitating the work of the Authority.
Gifts and bequests of money and proceeds
from sale of other property received or
gifts or bequests shall be deposited in
the Treasury and shall be disbursed upon
the order of the Secretary.

For the purposes of federal income, estate
and gift tax, property accepted under this
Section shall be considered as a gift or
bequest to the United States.

B. Administrative  Solutions
to the

Conflicts-of-Interest 

Certain institutional protections contained in the

Indian Trust Counsel legislation could be advanced by

executive reorganization and regulation. For example,

any Bureau proposing a project which may conflict with

Indian claims to natural resources could be required

by Interior Department regulation to notify the BIA.

Similarly, efforts could be made to increase the avail-

ability of independent, "in-house" technical services

to the BIA.

In addition, the Bureau of Indian Affairs could be provided

with legal counsel independent of the Solicitor's Office.

In several case studies, the Solicitor's Office was charged

with conflicting duties to represent multiple clients - the

BIA and other bureaus within the Department. Since the BIA

is charged most directly with the trust responsibility, a

conflict of interest arises whenever an Interior bureau uses
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or seeks to appropriate property in which Indians claim

an interest. The American Bar Association has held that

an attorney cannot effectively represent a client whose
1/

claimed rights conflict with those of another client.

The ABA's Code of Professional Responsibility provides

that an attorney "should resolve all doubts avinst the

propriety of" representing multiple clients.-- The

I/ For example, an attorney for an insurance company
was engaged in representing X, a motorist insured
by the company, in a suit against Y following an
automobile accident involving X and Y. In this
litigation, the attorney was contending before
the court that Y had been negligent and X had not
been negligent. Due to the length of the court
proceedings, and the size of his out-of-pocket
expenses in connection with his injuries, X
requested an arbitration proceeding under the
terms of the policy where, if successful, X could
require prepayment of certain benefits. To
resist prepayment, the company must show that X
was negligent in the accident. It was held that
the same attorney could not represent both X in
court, and his company in the arbitration proceed-
ing, even if both X and the company consented.
American Bar Association Committee on Ethics,
Informal Opinion No. 977 (1967).

2/ Ethical Consideration 5A5, American Bar Association,
Code of Professional Responsibility. The federal
conflict-of-interest laws protect the Government
against any such conflicting interest held by its
employees. These laws, buttressed by criminal
sanctions against violators, prohibit any federal
employee from representing a private party before
a court or agency in a matter where the United
States has an interest. 18 U.S.C. §§ 203, 205.
This prohibition survives for a period of time after
a person leaves government employment with respect
to matters in which he actively participated while
with the government and matters under his official
supervision. 18 U.S.C. § 207(a), (b).

r
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"multiple client" problem seems irremediable so long as

the Solicitor is obligated to advise both sets of "clients" as

to their legal rights. As such, he is at present charged

with resolving the dispute between his "clients" by issuing

an "opinion." The Solicitor's "opinion," unlike an opinion

letter from a private attorney to his client, constitutes an

adjudication of the dispute for all practical purposes. No

government attorney will "appeal" the opinion to a court or

higher administrative authority; it is accepted as a statement

of the law. Consequently, the Solicitor is placed in the

ethically troublesome position of "mediating" between his clients.

This mediating and adjudicating function is performed

both in the Solicitor's central office in Washington and by the

regional solicitors. At the regional level, the conflict of

interest is institutionally more pronounced. In Washington,

the attorneys in the Solicitor's Office are at least divided

into sections - reclamation, Indian affairs and public lands,

for example - with the Associate Solicitor for each section

reporting directly to the Solicitor. In the regional offices,

the regional solicitor himself is charged with advising the

conflicting agencies; the conflict comes to rest in one person.

1/ Mediation of disputed interest of two clients by an
attorney is permissible only if (1) both clients
affirmatively request it and (2) the attorney desists
from further representation of either client on the
matter involved. American Bar Association, Code of 
Professional Responsibility, Ethical Consideration
5-20; H. Drinker, Legal Ethics 112.

1/

1
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Creation of a "General Counsel for Indian Affairs,"

independent of the Solicitor, would remove this particular

conflict. The "General Counsel," like the Solicitor, would

report directly to the Secretary, and conflicting legal

opinions and views would at least be arbitrated by the
1/

chief administrative official in the Department.

An administrative shift in this direction was announced

by Secretary Morton on October 4, 1971, when he established

an Indian Water Rights Office. The Secretary stated that

the function of the office will be "seeing that appropriate

action is taken to protect Indian water rights - including

timely preparation of suits for submission to the Justice
2/

Department for filing in the courts."— The office seems

constructed to make legal recommendations and undertake field

investigations, including inventories of Indian claims to

water; its staff is to be drawn from the BIA, Solicitor's

Office and Geological Survey. The office reports to the

Commissioner of the BIA, who reports to the Secretary.

1/ A different problem, the role of the Solicitor in

deciding administrative appeals within the Department

as in the Mohave land claim, would persist. Here,

even after establishment of the "General Counsel for

Indian Affairs," the Solicitor would act as counsel

for one party and judge in the same case. It is

therefore recommended that the Solicitor be divested

of all administrative responsibilities for adjudicating

internal administrative appeals involving Indian

claimants.

2/ Secretary Morton, Press Conference on October 4, 1971

(hereafter "Morton Press Conference").
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In the water resources area, the proposed Water

Rights Office appears significantly to alleviate the

internal conflict-of-interest within the Solicitor's

Office. It seems also to serve the need for providing

technical assistance to Indians in water matters

independently of other Interior bureaus. The

most encouraging aspects of the proposal are: (1) that

it does impressively seek to undertake some action to

measure and enforce Indian claims to natural resources;

and (2) that its level of appropriations is relatively

high; for the first year, the Secretary has reserved two1/
million dollars.

A major deficiency in the office is its dependence

on the Justice Department for the filing of litigation.

If the Department is sluggish about the filing of litigation,

the Office's funds should be available to contract with

tribal attorneys or outside counsel to commence litigation.

In addition, the Office's role in intra-departmental

proceedings is unclear; could the Water Rights Office, for

example, participate in informal administrative proceedings,

such as the authorizations to the Bureau of Reclamation to

sell Big Horn water to industrial users? It is likewise

not clear whether the office is permitted to represent

Indians in more formal administrative hearings, like renewal

proceedings for hydroelectric projects before the Federal

Power Commission.

1/ Morton Press Conference, p. 4.
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The proposal to establish a Water Rights Office

likewise falls short of the promise of the Indian Trust

Counsel Authority to provide legal services directly to

Indian tribes and individuals affected by the institutional

conflict-of-interest. Since the Office reports to the
1/

Commissioner of Indian Affairs, it may function solely

as "house counsel" to the trustee. The Authority, on

the other hand, would be independent of the trustee,

enforcing the beneficiaries' claims against him in fact.

The roles of house counsel to the trustee and counsel to

the beneficiary need not conflict in every case; they will

be harmonious to the extent that the BIA espouses a policy

of maximum practicable advocacy of Indian water rights

(although, of course, even within the contours of such a

commitment, differences of opinion would arise). But the
2/

roles are conceptually very different, and the independence

of the Authority from any obligations to an existing executive

department appears preferable.

1/ Secretary Morton emphasized that "the Water Rights Office

has got to be very close to the Commissioner in every
sense of the word." Morton Press Conference, p. 11-12.

2/ Secretary Morton may have recognized this divergence on

roles, and blurred the "house counsel" function of the
Water Rights Office by inviting the National Tribal

Chairman's Association to appoint "an advisory board

to work with the Indian Water Rights Office." Morton

Press Conference, p. 4.
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The Secretary may not presently possess statutory

authority to provide legal services directly to Indian
1/

tribes. But in securing technical assistance, and in

his investigations to protect Indian rights, the Indian

Water Rights Office may discover instances where litiga-

tion would be appropriate, where the Department of Justice

may be unwilling to proceed. In such situations, the Office

should contract with outside "special counsel" - as provided

in the Indian Trust Counsel bill - to commence and handle

litigation.

A legislative remedy would also be necessary to remove

the institutional conflict of interest within the Justice

Department and to ensure that conflicting claims to land,

water and other natural resources are presented to courts

for resolution. Absent legislation, the Justice Department

will continue to serve as attorney for both Indian wards

and public agencies, and will control the flow of litigation

by both in federal courts.

In terms of presenting Indian claims which conflict

with other federal interests to court, and securing their

resolution by an impartial judiciary, pursuant to a waiver

1/ As noted, p. 51, n. 1 , supra, 25 U.S.C. § 48 may
authorize the Commissioner of Indian Affairs to
transfer control over BIA employees to competent
Tribes. Mr. Veeder was "assigned" to the Rio Grande
pueblos under this section (an assignment subsequently
revoked) and the Zuni Tribe has assumed control over
all operations of the local BIA office on the Zuni
reservation pursuant to that section.

4.
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of sovereign immunity, legislation appears necessary.

Similarly, the inherent conflict that the Justice Department

is charged with defending Indian Claims Commission proceedings,

and may hence be less vigorous in protecting Indian property

rights in the courts, cannot be removed without legislation.

In short, the need for independent presentation of litigation

can only be addressed by Congress.

However, the case studies indicate that litigation is

not the only, or even the most overriding, necessity for

resolution of these administrative conflicts of interest.

All of the conflicts studied arose initially with executive

determinations by Interior officials, and some involved solely

administrative proceedings within the Department. Revisions

in administrative procedures within the Interior Department

may be more significant in providing protections for Indian

rights than altering the control over litigation to enforce

the trust responsibility. And clearly, many of the changes

contained in the Trust Counsel bill and our recommended

amendments can be implemented by executive order.
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