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NATIONAL EMERGENCY DISPUTES, 1971-72

TUESDAY, JUNE 15, 1971

U.S. SENATE,
SUBCOMMITTEE ON LABOR OF THE

COMMITTEE ON LABOR AND PUBLIC WELFARE,
TV ashing ton, D.0 .

The subcommittee met at 10 a.m., in room n 4232, New Senate Office
Building, Senator Harrison A. Williams, Jr. (chairman of the Sub-
committee on Labor) presiding.

Present: Senators -Williams and Packwood.
Committee staff present: Robert E. Nagle, general counsel to full

committee; Gerald M. Feder, counsel to subcommittee; and Eugene
Mittelman, minority counsel.
The CHAIRMAN. We will convene our Senate Labor Subcommittee

hearings on emergency disputes legislation.
In the past 15 months, Congress has been called upon by the Presi-

dent to enact emergency legislation to terminate a nationwide strike
or lockout in the railroad industry three times. Understandably, this
has generated concern among many people about the vitality of the
laws on the books covering collective bargaining.
One of the major problems, as I have seen it, is the nationwide

nature of the strike and lockout in the railroad industry. In order to
protect the public interest, I have introduced legislation along with
Chairman Staggers of the House Committee on Interstate and For-
eign Commerce, to authorize procedures under which railroad disrup-
tions would not automatically become nationwide;  and to authorize
the Secretary of Transportation to order partial operation of the
railroads to insure transportation of goods vital to the national health
and safety, such as defense materials and coal, and to insure. that
passenger trains, including commuter service, will continue to operate.
The administration, on the other hand, has proposed legislation

dealing with industries beyond the railroad industry. The administra-
tion proposal would include other transportation industries and would
give the President three options in resolving transportation labor
disputes: an additional cooling-off period; partial operation, or an
imposed settlement which the administration calls "final-offer
selection."
In addition, bills have been introduced by Senators Javits, Taft, and

Brock. Senator Javits' bill, as well as Senator Brock's bill, apply to all
industries while that of Senator Taft only applies to the railroad
industry. -
This committee will consider all of these bills and any other pro-

posals which are offered.
(A copy of the bills referred to follows:)

(1)
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92n CONGRESS
1sT SESSION S. 560

IN THE SENATE OF THE UNITED STATES

FEBRUARY 3 (legislative day, JANUARY 26) , 1971

Mr. GRIFFIN (for himself and Mr. DOLE) introduced the following bill; which
was read twice and referred to the Committee on Labor and Public Welfare

A BILL
To provide more effective means for protecting the public interest

in national emergency disputes involving the transportation

industry, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Emergency Public Inter-

4 est Protection Act of 1971".

5 CONGRESSIONAL FINDINGS AND PURPOSE

6 SEC. 2. (a) The Congress finds:

7 (1),' That present procedures for dealing with national

8 emergency disputes under the Railway Labor Act tend to

9 encourage resort to governmental intervention in such dis-
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2

1 putes rather than utilization of the collective-bargaining

2 processes to solve labor-management disputes.

3 (2) That present procedures for dealing with disputes

4 in the transportation industry, in general, have proved in-

5 sufficient to prevent serious disruptions of transportation

6 services.

7 (b) The Congress declares it to be the purpose and

8 policy, through the exercise by Congress of its powers to

9 regulate commerce among the several States and with foreign

10 nations and to provide for the general welfare, to assure so

11 far as possible, that no strike or lockout in the transportation

12 industry or a substantial part thereof will imperil the national

13 health or safety-

14 (1) by providing a single set of procedures for

15 dealing with national emergency disputes in the trans-

16 portation industries;

17 (2) by establishing procedures which will encour-

18 age the parties to make effective use of various private

19 collective-bargaining techniques to resolve disputes;

20 (3) by establishing procedures which will both pro

21 tect the public interest and recognize the interests of the

22 parties involved in the dispute;

23 (4) by providing the President with appropriate

24 alternatilT means for dealing with national transporta-

25 tion emergency disputes;
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1 (5) by amending the Railway Labor Act to elimi-

2 nate reliance upon governmental machinery or inter-

3 vention for adjusting grievances and for collective bar-

4 gaining in the railroad and airline industries; and

5 (6) by establishing a National Special Industries

6 Commission to study and make recommendations con-

7 cerning those industries which are or may be particularly

8 vulnerable to national emergency disputes.

9 TITLE I—AMENDMENTS TO THE LABOR-MAN-

10 .-VGE1VIENT RELA TIONS ACT RELATING TO

11 EMERGENCY DISPUTES IN THE TRANSPOR-

12 TATION IN] ATSTR Y

13 SEC. 101. (a) Title II of the Labor-Management Bela-

14 tions Act, as amended, is redesignated as title II part A.

15 (b) (1) Section 208 (a) is amended by substituting a

16 colon for the period at the end thereof and by adding the

17 following proviso: "Provided, That, whim such petition is

18 sought to enjoin a strike or lockout in an industry subject

19 to part B of this title it shall be heard and determined by a

20 three-judge district court in accordance with section 2284

21 of title 28, United States Code."

22 (2) 'Section 208 (c) is amended by substituting a semi-

23 colon for the period at the end thereof and adding the fol-

24 lowing: "except that where the proviso in section 208 (a)

25 is applicable, appeal shall be to the United States Supreme
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1 Court in accordance with section 1253 of title 28, United

2 States Code."

3 (c) Section 212 is hereby repealed.

4 SEc. 102. Title II of the Labor-Management Relations

5 Act, as amended, is hereby further amended by adding a

6 new part II B at the end of part II A to read as follows:

7 "PART B—ALTERNATIVE PROCEDURES FOLLOWING INI-

8 TIAL EIGHTY-DAY COOLING-OFF PERIOD

9 "Sic. 213. APPLICABILITY OF THIS PART.—This part

10 shall apply only to the following transportation industries:

11 (1) railroads, (2) airlines, (3) maritime, (4) longshore,

12 and (5) trucking.

13

14

15

16

17

18

19

20

21

22

23

24

25

"SEC. 214. If no settlement is reached before the injunc-

tion obtained pursuant to section 208 of this Act is dis-

charged, the President may, within ten days, invoke any

one, but only one, of the procedures set forth in sections

217, 218, and 219 of this Act with regard to a national

emergency dispute subject to this part.

"SEC. 215. Notice of which procedure the President

has selected nmst immediately be transmitted to the Con-

gress, unless the Congress has adjourned or is in a recess

in which case such notice shall be transmitted as soon as

Congress reconvenes. Such procedure shall remain in effect,

unless within ten days after the President invokes such

procedure, either House passes a resolution stating that that
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House rejects the procedure invoked by the President.

2 "SEC. 216. If either House passes a resolution pursuant

3 to subsection (e) of this section rejecting the procedure

4 invoked by the President, or, if the President does not choose

5 to invoke any of the procedures set forth in sections 217.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

218, and 219 of this Act, the President shall submit to the

Congress a supplemental report inclnding such recommenda-

tions as he may see fit to make.

"Six'. 217. ADDITIONAL COOLING-OFF PERIOD.—The

President may direct the parties to the controversy to refrain

from making any changes, except by agreement, in the terms

and conditions of employment for a specified period of not

more than thirty days from the date of his direction. During

such period the parties shall continue to bargain collectively,

and the board of inquiry may continue to mediate the dispute

with the assistance of, and in close coordination with, the

director of the Federal Mediation and Conciliation Service.

"SIT. 218. PARTIAL OPERATION.— (a) The President

may appoint a special board of three impartial members for

the purpose of having the board make the following

determinations:

"(1) Whether and under what conditions a partial

strike or lockout in lieu of a full strike or lockout in an

entire industry or substantial part thereof could take place

without imperiling the national health or safety; and
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1 "(2) Whether, under such conditions, the extent of

2 such partial strike or lockout would, in the judgment of

3 the board, appear to be sufficient in economic impact to

4 encourage each of the parties to make continuing efforts

5 to resolve the dispute.

6 "(b) (1) If the board makes a determination that there

7 are conditions under which a partial strike or lookout can

8 take place in accordance with the criteria specified in subsec-

9 tion (a) , it shall issue an order specifying the extent and con-

10 ditions of partial operation that must be maintained: Pro-

11 vided, That, in no event, shall the order of the board place

12 a greater economic burden on any party than that which a

13 total cessation of operations would impose.

14 "(2) If the board makes a determination that a partial

15 strike or lockout cannot take place in accordance with such

16 criteria, it shall submit a report to the President.

17 "(c) The parties shall not interfere by resort to strike

18 or lockout with the partial operation ordered by the board.

19 The board's order shall be effective for a period determined

20 by the board, but not to exceed one hundred and eighty

21 days.

22 "(d) The board's order or any modification thereof shall

23 be conclusive unless found arbitrary or capricious by the

24 - district court which granted the injunction pursuant to sec-

25 tion 208 of this Act.
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"(e) (1) The board shall issue its order no later than

2 thirty days from the date of its appointment by the Presi-

3 dent, unless the parties, including the Government, agree

4 to an extension of time but such extension shall reduce pro

5 tanto the maximum effective period of the board's order.

6 "(2) On notice to the parties, the board may at any

7 time during the period of partial operation modify its order

8 as it deems necessary to effectuate the purposes of this

9 section.

10 . "(f) Until the board makes its determination and dur-

11 ing any period of partial operation ordered by the board

12 no change, except by agreement, shall be made in the

13 terms and conditions of employment. If the board determines

14 that the iniplementation of any particular term of the

15 existing terms and conditions of employment is incon-

16 sistent with the conditions of partial operation, it may order

17 the suspension or modification of that term but only to the

18 extent necessary to make it consistent with the conditions

19 of partial operation.

20 "(g) The following rules of procedures shall be appli-

21 cable to the 'board's functions under this subsection:

22 " ( 1 ) NOTICE OF HEARING.—Upon appointment by the

23 President the board shall promptly notify and inform all

24 parties, including the Government, of the time, plaice, and

25 nature of the hearings, aind the matters to be covered therein.
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1 "(2) HEARING TO BE PUBLIC.—The board shall hold

2 public hearings, unless it determines private hearings are

3 necessary in the interest of national 'security, or the parties,

4 including the Government, agree to present their positions in

5 writing. The record made at such hearings shall include all

6 documents, statements, exhibits, and briefs, which may be

7 submitted, together with the 'stenographic record. The board

8 shall have authority to make whatever reasonable rules are

9 necessary for the ,conduct of an orderly public hearing. The

10 board may exclude persons other than the parties at any time

11 when in its judgment the expeditious inquiry into the dispute

12 so requires.

13 "(3) PARTICIPATION BY BOARD IN THE HEARING.-

14 The board, or any member thereof, may, on its own initia-

15 tive, at such hearing, call witnesses and introduce documen-

16 tary or other evidence, including a plan for partial operation,

17 and may participate in the examination of witnesses for the

18 purpose of expediting the hearing or eliciting material facts.

19 " (4 ) PARTICIPATION BY PARTIES IN HEARING.--The

20 parties, the Govermnent, or their representatives shall be

21 given reasonable opportunity: (A) to be present in person at

22 every stage of the hearing; (B) to be represented ade-

23 quately; (C) to present orally or otherwise any material

24 evidence relevant to the issues including a plan for partial

25 operation; (D) to ask questions of the opposing party or a
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9

witness relating to evidence offered or statements made by

the party or witness at the hearing, unless it is clear that the

questions have no material bearing on the credibility of ,that

party or witness or on the issues in the case; (E) to present

to the board oral or written argument on the issues.

"(5) STENOGRAPHIC RECORDS.—An official stenographic

record of the proceedings shall be made. A copy of the record

shall be available for inspection by the parties.

"(6) RULES OF EVIDENCE.—The hearing may be con-

ducted informally. The receipt of evidence at the hearing

need not be governed by the common law rules of evidence.

"(7) REQUESTS FOR THE PRODUCTION OF EVIDENCE.—

The board shall have the power to subpoena. It shall request

the parties to produce any evidence it deems relevant to the

issues. Such evidence should be obtained through the volun-

tary compliance of the parties, if possible.

"(h) If a settlement is reached at any time during the

hearing, the board shall adjourn the hearing and report to

the President within ten days the fact that a settlement has

been reached and the terms of such settlement.

" (i) (1) Members of the board shall receive compensa-

tion at a rate of up to the per diem equivalent of the rate for

GS-18 when engaged in the work of the board as prescribed

by this Act, including traveltime, and shall be allowed travel

expenses and per diem in lieu of subsistence as authorized by
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10

law (5 U.S.C. 5703) for persons in the Government service

2 employed intermittently and receiving compensation on a per

3 diem, when actually employed, basis.

4 "(2) For the purposes of carrying out its functions under

5 this Act the Board is authorized to employ experts and con-

6 sultants or organizations thereof as authorized by section

7 3109 of title 5, United States Code, and allow them while

8 away from their homes or regular places of business, travel

9 expenses (including per diem in lieu of subsistence) as au-

10 thorized by section 5703 (b) of title 5, United States Code,

11 for persons in the Government service employed intermit-

12 tently, while so employed.

13 "SEc. 219. FINAL OFFER SELECTION.— (a) (1) The

14 President may direct each party to submit a final offer to the

15 Secretary of Labor within three days. Each party may at

16 the same time submit one alternative final offer. The Secre-

17 tary of Labor shall transmit the offers to the other parties

18 simultaneously.

19 "(2) If a party or parties refuse to, submit a final offer,

20 the last offer made by such party or parties during previous

21 bargaining shall be deemed that party's or parties' final offer.

22 "(3) Any offer submitted by a party pursuant to this

23 section must constitute a complete collective bargaining

24- agreement and resolve all the issues involved in the dispute.

25 "(b) The parties shall continue to bargain collectively.

70-725 0 - 72 - pt. 1 - 2
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25

11

for a period of five days after they receive the other parties'

offers. The Secretary of Labor may act as mediator during

the period of the final offer selection proceedings.

" (e) If no settlement has been reached before the end

of the period prescribed in subsection (b) of this section,

the parties may within two days select a three-member panel

to act as the final offer selector. If the parties are unable to

agree on the composition of the panel, the President shall

appoint the panel.

"(d) No person who has a pecuniary or other interest

in any organization of employees or employers or employ-

ers' organizations which are involved in the dispute shall

be appointed to such panel.

"(e) The provisions of sections 218 (h) and 218 (i)

(1) and (2) of this Act shall apply to the panel.

"(f) The panel shall conduct an informal hearing in

accordance with section 218 (g) of this Act insofar as prac-

ticable, except that—

"(1) the Government shall have no right to par-

ticipate; and

"(2) the thirty-day period in which the panel shall

complete its hearings and reach its determination shall

run from the time that the President directed the parties

to submit final offers.

"(g) The panel shall at no time engage in an effort to
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mediate or otherwise settle the dispute in any manner other

than that prescribed by this section.

"(h) From the time of appointment by the President

until such time as the panel makes its selection, there shall

be no communication by the members of the panel with

third parties concerning recommendations for settlement of

the dispute.

" (i) Beginning with the direction of the President to

submit final offers and until the panel makes its selection,

there shall be no change, except by agreement of the parties, •

in the terms and conditions of employment. In no instance

shall such period exceed thirty days.

"(j) The panel shall not compromise or alter the final

offer that it selects. Selection of a final offer shall be based on

the content of the final offer and no consideration shall be

given to, nor shall any evidence be received concerning, the

collective bargaining in this dispute including offers of settle-

ment not contained in the final offers.

"(k) The panel shall select the most reasonable, in its

judgment, of the final offers submitted by the parties. The

panel may take into account the following factors:

" (1) past collective-bargaining contracts between

the parties including the bargaining that led up to such

contracts;

"(2) comparison of wages, hours, and conditions
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of employment of the employees involved, with wages,

hours, and conditions of employment of other employees

doing comparable work, giving consideration to factors

peculiar to the industry involved;

"(3) comparison of wages, hours, and conditions of

employment as reflected in industries in general, and in

the same or similar industry;

"(4) security and tenure of employment with due

regard for the effect of technological changes on manning

practices or on the utilization of particular occupations;

and

"(5) the public interest, and any other factors

normally considered in the determination of wages,

hours, and conditions of employment.

"(1) The final offer selected by the panel shall be

deemed to represent the contract between the parties.

"(in) The determination of the panel shall be con-

clusive unless found arbitrary and capricious by the district

court which granted the injunction pursuant to section 208

of this Act.

"SEC. 220. (a) Any board or panel established under

part B of title II of this Act may act by majority vote.

"(b) A vacancy on any such board or panel shall not

impair the right of the remaining members to exercise all

of the powers of such board or panel. In case of a vacancy
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due to death or resignation, the President may appoint a

successor to fill such vacancy.

"SEC. 221. Whenever the term 'Government' is used

in title II of this Act it shall be deemed to mean the United

States Government acting through the Attorney General

or his designee."

TITLE II

AMENDMENTS TO THE RAILWAY LABOR ACT

SEC. 201. The National Mediation Board is hereby re-

named the Railroad and Airline Representation Board, and

the functions of the Railroad and Airline Representation

Board shall be those specified in section 202 (f) of this Act.

SEC. 202. The Railway Labor Act is further amended

as follows:

(a) Section 2 Seventh of title I is amended to read as

follows:

"Seventh. No carrier, its officers or agents, or repre-

sentatives shall change or seek to change the rates of pay,

rules, or working conditions as embodied in agreements or

arrangements except in the manner prescribed in such agree-

ments and in title I, section 6, of this Act, as amended."

(b) Section 3 First (i) of title I is amended by strik-

ing the period following the words "upon the disputes" and

inserting thereafter: ": Provided, however, That all such

disputes shall no longer be referred to the Adjustment
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1 Board commencing sixty days after the effective date of

2 this amendment to the Act.

3 "All such disputes which are not so referred within

4 such period and all such disputes arising thereafter shall

5 be submitted to -arbitration in accordance with the follow-

6 ing procedure. Upon failing to reach a satisfactory adjust-

7 ment at the level of discussion hereinbefore mentioned, the

8 parties shall within five days seek to reach mutual agree-

9 ment on the selection of an arbitrator. If the parties fail to

10 reach agreement within such period, the Federal Mediation

11 and Conciliation Service shall submit to the parties a list

12 of five qualified arbitrators. Each party shall alternately

13 reject a different arbitrator named on the list until one

14 arbitrator remains who shall thereupon arbitrate the dispute.

15 To the extent that the parties are unable to agree to the

16 rules for arbitration, including the distribution of costs, the

17 arbitrator shall make all necessary rules therefor.

18 "All disputes which have been referred to the Adjust-

19 ment Board may be removed by the grievant to the arbitra-

20 tion process herein if the dispute is not then being heard by

21 the Adjustment Board.

22 "The aforementioned method of arbitration shall prevail

23 with respect to such disputes until such time as the collective-

24 bargaining agreements between the parties contain no-strike,
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no-lockout clauses and provisions for grievance machinery

terminating in final, binding arbitration.

"The Adjustment Board shall be dissolved after it has

processed to completion all of the disputes before it or upon

two years from the effective date of this amendment to the

Act, whichever first occurs. If all the disputes before the

Adjustment Board have not been processed to completion

by the time of the Board's dissolution date, all such disputes

shall be removed by the grievant to the arbitration process

hereinabove described."

(c) Section 3 Second of title I is amended by adding

the following language at the end of the first paragraph fol-

lowing the words "jurisdiction of the Adjustment Board.":

"The provisions of paragraph (i) of this section, as

amended, shall apply in the same manner and to the same

extent with respect to system, group or regional boards of

adjustment."

(d) Section 3 Second of title I is amended by adding the

following language at the end of section 3 Second following

the words "awards of the Adjustment Board.":

"No dispute which has not been referred to a special

board of adjustment by the effective date of this amendment

to the Act may be referred to such special board thereafter."

) Section 4 Second of title I is amended by striking
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the word "mediation" in the third sentence of paragraph

Second and inserting therefor the word "representation".

(f) Both paragraphs of section 4 Fifth of title I are

amended to read as follows:

"Fifth. The functions of the Representation Board shall

be generally those relating to the determination of bargain-

ing representatives including duties particularized in title I,

section 2 Eighth and Ninth of this Act, as amended."

(g) Section 4 of title I is further amended by adding

the following paragraphs after paragraph Fifth:

"Sixth. All functions of the National Mediation Board

which in the judgment of the President are primarily related

to mediation shall be transferred to the Federal Mediation

and Conciliation Service.

"Seventh. All cases which are being mediated by the

National Mediation Board on the effective date of this

amendment to the Act shall be transferred to the Federal

Mediation and Conciliation Service no later than thirty days

after the effective date of this amendment to the Act. All

cases arising thereafter under this Act, as amended, requir-

ing mediation, shall be subject to the jurisdiction of the

Federal Mediation and Conciliation Service.

"Eighth. All unexpended appropriations for the opera-

tion of the National Mediation Board that are available at

the time of the dissolution of the Board shall be apportioned
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1 between the Railroad and Airline Representation Board and

2 the Federal Mediation and Conciliation Service by the Presi-

dent according to the relative needs of each based on the

4 division of functions prescribed herein."

(h) Section 6 of title I is amended to read as follows:

6 "Section 6. Carriers and representatives shall give the

7 other at least sixty days' written notice of an intended modi-

8 fication or termination in agreements or arrangements affect-

9 ing rates of pay, rules, or working conditions. The party

10 desiring such change or termination shall also notify the

11 Federal Mediation and Conciliation Service of the exist-

12 ence of a dispute within thirty days after such notice to

13 the other party, provided no agreement has been reached

14 by that time. The parties shall continue in full force and

15 effect, without resorting to strike or lockout or other eco-

16 nomic coercion, all the terms and conditions of the existing

17 agreement or arrangement for a period of sixty days after

18 such notice is given or until the expiration date of the agree-

19 ment containing the rates of pay, rules, or working condi-

20 tions sought to be changed, provided such agreement exists,

21 whichever occurs later. .

22 "With respect to rates of pay, rules or working condi-

23 tions for which there exists no fixed expiration date, the

24 time for serving the sixty-day notice in the first instance,

25 and the first instance only, shall be established by agree-

•
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

the party seeking to serve the sixty-day notice may invoke

the arbitration procedure prescribed in section 3 First (1),

as amended, in order to fix the date on which such notice may

be served. In making his decision, the arbitrator shall take

into account the probable intention of the parties as revealed

by custom and practice with respect to past adjustment

of rates of pay, rules, or working conditions. In no case,

however, shall the arbitrator decide that the time for serv-

ing the first sixty-day notice shall be more than two years

after the enactment of this amendment to the Act.

"The parties shall bargain collectively with respect to

such intended modification or termination which means that

the parties shall have the mutual obligation to meet at

reasonable times and confer in good faith with respect to

rates of pay, rules, and working conditions or the negotiation

of an agreement and the execution of a written contract

incorporating any agreement reached if requested by either

party, but such obligation does not compel either party to

agree to a proposal or require the making of a concession."

(i) Section 201 of title II is amended by striking the

words "except the provisions of section 3 thereof."

(j) Section 202 of title II is amended (1) by striking

the words ", except section 3 thereof,", and (2) by adding
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1 the following language after the end of the first sentence

2 therein:

3 "The functions and duties of the Representation Board,

4 as prescribed in title I, section 4, shall apply as well to

5 carriers by air and their employees or representatives."

6 (k) Section 204 of title II is amended by striking the

7 period following the words "upon the disputes" at the end

8 of the first sentence and inserting thereafter ": Provided,

9 however, That all such disputes shall no longer be referred

10 to such Adjustment Boards commencing sixty days after the

11 effective date of this amendment to the Act but shall be

12 handled in the manner specified in title I, section 3 First (i) ,

13 as amended. Such adjustment boards shall be dissolved after

14 they have processed to completion all of the disputes before.

15 them or upon two years from the effective date of this amend-

16 ment to the Act, whichever first occurs. If all the disputes

17 before such adjustment boards have not been processed to

18 completion by the time of the board's dissolution date, all

19 such disputes shall be removed by the grievant to the arbi-

20 tration process prescribed in title I, section 3 First (i) , as

21 amended."

22 TITLE III—SPECIAL INDUSTRIES COMMISSION

23 SEC. 301. The National Special Industries Commission

24 is hereby established. The Commission shall be composed
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1 of seven members all of whom shall have a background by

2 reason of education or experience in labor relations.

3 (a) The Commission members shall be 'appointed by

4 the President for a term not to exceed two years.

5 (b) The Commission members shall receive compen-

6 sation at a rate of up to the per diem equivalent of the rate

7 for GS-18 when engaged in the work of the Commission,

8 together with any necessary travel and subsistence expenses.

9 (c) The Commission shall be authorized to study and

10 investigate industries (determined by the Secretary of Labor

11 to be particularly vulnerable to national emergency dis-

12 putes) , combinations or groups thereof, and problems relat-

13 thereto, including but not limited to-

14 (1) the ways and means by which the collective-

15 bargaining process might be improved, altered, revised,

16 or supplemented so as to avoid or minimize strikes and

17 lockouts which affect an entire industry, or region, or

18 a substantial part thereof;

19 (2) the effectiveness and usefulness of various forms

20 of mediation, conciliation, arbitration, and other possible

21 procedures and methods for aiding or supplementing the

22 collective-bargaining process;

23 (3) the administration, operation, and possible

24 need for revision of this Act and its effect on collective
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1 bargaining, strikes, or lockouts affecting an entire indus-

2 try or region, or substantial portion thereof;

3 (4) such other problems •and subjects which relate

4 in any way to collective bargaining, strikes, or lockouts

5 as the Commission deems appropriate.

6 (d) A vacancy in the membership of the Commission

7 shall not affect the powers of the remaining members to ex-

8 ecute the functions of the Commission, and shall be filled in

9 the same manner as the original appointment was made. The

10 President shall designate a Chairman and a Vice Chairman

11 from among its members.

12 (e) In carrying out its duties, the Commission or any

13 duly authorized subcommittee thereof, is authorized to hold

14 such hearings or investigations, to sit and act at such places

15 and times, to require by subpena or otherwise the at-

16 tendance of such witnesses and production of such books,

17 papers, and documents, to administer such oaths, to take such

18 testimony, to produce such printing and binding, to make

19 such expenditures as it deems advisable. The Commission

20 may make such rules respecting its organization and proce-

21 dures as it deems necessary: Provided, however, That no

22 recommendation shall be reported from the Commission un-

23 less a majority of the Commission assent. Subpenas may be

24 issued over the signature of the Chairman of the Commission

25 or by any member designated by him or by the Commission,
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1 and may be served by such person or persons as may be

2 designated by such Chairman or member. The Chairman of

3 the Commission or any member thereof may administer oaths

4 to witnesses. The cost of stenographic services shall be fixed

5 at an equitable rate by the Commission. Members of the

6 Commission, and its employees and c'onsultants, while travel-

7 ing on official business for the Commission may receive either

8 a $50 per diem allowance or their actual and necessary ex-

9 penses provided an itemized statement of such expenses is

10 attached to the voucher.

11 (f) The Commission is empowered to appoint and fix

12 the compensation of such experts, consultants, technicians,

13 and staff employees as it deems necessary and advisable. The

14 Commission is authorized to utilize the services, information,

15 facilities, and personnel of the departments and establishments

16 of the Government.

17 SEc. 302. The Commission shall, within a period of

18 two years from the date of the appointment of its mem-

19 hers, report to the President concerning its findings. Such

20 report shall also contain any recommendations for dealing

21 with problems caused by any weaknesses in the collective-

22 bargaining process, including any recommendations for legis-

23 which the Commission deems necessary to the solu-

24 tion of such problems. The Commission may also recom-

25 mend, if it 'deems it advisable, legislation to bring other
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1 industries within the coverage of part B of title II of the

2 Labor-Management Relations Act, as amended.
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TITLE IV

MISCELLANEOUS PROVISIONS

SEC. 401. SUITS: BY AND AGAINST REPRESENTA-

TIVES.— (a) Suits for violation of agreements or arrange-

ments between carriers or common carriers by air and their

employees or the representatives thereof, as those terms are

defined in the Railway Labor Act, or between any such

representatives, may be brought in any district court of the

United States having jurisdiotion of the parties, without

respect to the amount in controversy or without regard to

the citizenship of the parties.

(b) Any representative of employees, as defined in the

Railway Labor Act, and any carrier or common carrier by

air, as defined in the Railway Labor Act, shall be bound

by the acts of its agents. Any such representative may sue

or be sued as an entity and in behalf of the employees whom

it represents in the courts of the United States. Any money

judgment against such representative in a district court of

the United States shall be enforceable only against the

organization as an entity and against its assets, and shall

not be enforceable against any individual member or his

assets.
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1 (c) For the purpose of actions and proceedings by .or

2 against representatives in the district courts of the United

3 States, district courts shall be deemed to have jurisdiction

4 of a representative (1) in the district in which such orga-

5 nization maintains its principal office, or (2) in any district

6 in which its duly authorized officers or agents are engaged

7 in representing or acting for employee members.

8 (d) The service of summons, subpena, or other legal

9 process of any court of the United States upon an officer

10 or agent of a representative, in his capacity of such, shall

11 constitute service upon the representative.

12 (e) For the purposes of this section in determining

13 whether any person is acting as an "agent" of another person

14 so as to make such other person responsible for his acts, the

15 question of whether the specific acts performed were actually

16 authorized or subsequently ratified shall not be controlling.

17 SEC. 402. REPEAL.—Sections 5, 7, 8 (both) , 9, and

18 10 of title I, and sections 203 and 205 of title II of the

19 Railway Labor Act, as amended, are hereby repealed.

20 SEC. 403. INAPPLICABILITY OF THE NORRIS-LA-

21 GUARDIA ACT.—The provisions of the Act of March 23,

22 1932, entitled "An Act to amend the Judicial Code and

23 to define and limit the jurisdiction of courts sitting in equity,

24 and for other purposes", shall not be applicable to any
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1 judicial proceeding brought under or to enforce the pro-

2 visions of this Act.

3 SEC. 404. RIGHTS OF EMPLOYEES.—Nothing in this Act

4 shall be construed to require an individual employee to render

5 labor or service without his consent, nor shall anything in

6 this Act be construed to make the quitting of his labor by an

7 individual employee an illegal act; nor shall any court issue

8 any process to compel the performance by an individual

9 employee of such labor or service, without his consent; nor

10 shall the quitting of labor by an employee or employees in

11 good faith because of abnormally dangerous conditions for

12 work at the place of employment of such employee or em-

13 ployees be deemed a strike under this Act.

14 SEC. 405. RAILROAD UNEMPLOYMENT INSURANCE.-

15 Section 4 (a) (v) of the "Railroad Unemployment Insurance

16 Act of 1938" (52 Stat. 1098) is hereby amended by in-

17 serting a semicolon following the words "at which he was

18 last employed" and striking the remaining language in the

19 paragraph.

20 SEC. 406. APPROPRIATIONS.—There are hereby author-

21 ized to be appropriated such sums as may be necessary to

22 carry out the provisions of this Act.

23 SEc. 407. SEPARABILITY.—If any provision of this Act,

24 or the application of such provision to any person or circum-

70-725 0 - 72 - pt. I - 3
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stance, shall be held invalid, the remainder of this Act, or

the application of such provision to persons or circumstances

other than those as to which it is held invalid, shall not be

affected thereby.
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92D CONGRESS
1ST SESSION S. 594

IN THE SENATE OF THE UNITED STATES

FEBRUARY 4 (legislative day, JANUARY 26), 1971

Mr. JAvrrs introduced the following bill; which was read twice and referred
to the Committee on Labor and Public Welfare

A BILL
To amend the Labor-Management Relations Act, 1947, and

the Railway Labor Act to provide for the settlement of

certain emergency labor disputes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Emergency Labor Dis-

4 putes Act of 1971".

5 SEC. 2. (a) Congress hereby finds-

6 (1) that the present procedures established by sec-

7 tions 206-10 of the Labor-Management Relations Act,

8 1947, and section 10 of the Railway Labor Act for deal-

9 ing with labor disputes which threaten the health and

10 safety of the American people or tend to deprive any sec-

II
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1 tion of the country of essential transportation services are

2 inadequate and have, in certain cases, produced a de-

3 terioration of the collective bargaining process as well

4 as an intensification of emergencies created by such

5 disputes;

6 (2) the use of present procedures for resolving such

7 labor disputes has not prevented serious disruptions in

8 operations and services essential to the health and safety

9 of the Nation or a substantial part of its population or

10 territory; and

11 (3) a permanent range of flexible procedures per-

12 miffing prompt action by the President to deal with

13 national or regional emergencies created by labor dis-

14 putes is necessary to prevent imperiling the health and

15 safety of the Nation or a substantial part of its population

16 or territory by such disputes and to encourage and main-

17 tain free collective bargaining.

18 (b) It is the purpose of this Act to make available to the

19 President on a permanent basis a range of flexible procedures

20 to be utilized by him in taking emergency action, to prevent

21 the interruption of operations or services essential to the

22 health and safety of the Nation or a substantial part of its

23 population or territory because of actual or threatened strikes

24 or lockouts.
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1 SEC. 3. Sections 206-210 of the Labor-Management

2 Relations Act, 1947, are amended to read as follows:

3 'SEC. 206. (a) Whenever in the opinion of the Presi-

4 dent of the United States, after consultation with the Direc-

5 tor, a threatened or actual strike or lockout or other labor

6 dispute in an industry affecting commerce may, if permitted

7 to occur or to continue, imperil the health or safety of the

8 Nation or a substantial part of its population or territory,

9 he may appoint a board of inquiry to inquire into the issues

10 involved in the dispute and to make a written report to him

11 within such time as he shall prescribe. Such report shall in-

12 elude a statement of the facts with respect to the dispute,

13 including each party's statement of its own position, and, if

14 the President so directs at any time, there shall be included

15 in such report or in a supplemental report the recommenda-

16 tions of the board of inquiry for the settlement of some or all

17 of the issues in dispute. The President shall file a copy of siich

18 report with the Service and shall make its contents available

19 to the public.

20 "(b) Upon receiving a report or a supplemental report

21 from a hoard of inquiry, the President may direct that for a

22 specified period not to exceed 30 days no change in the con-

23 ditions out of which the dispute arose shall be made by the

24 pirties to the dispute, exicept by agreement. During such

25 period the parties to the dispute shall be under a duty to
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1 bargain collectively, but neither party shall be under a duty

2 to accept in whole or in part any recommendations of the

3 board of inquiry.

4 "Sc. 207. (a) A board of inquiry shall be composed

5 of a chairman and such other members as the President shall

6 determine, and shall have power to sit and act in any plaice

7 within the United States and to conduct such hearings either

8 in public or in private, as it may deem necessary or proper,

9 to ascertain the facts with respect to the causes and thrum-

10 stances of the dispute.

11 "('b) Members of a board of inquiry shall receive corn-

12 pensation, at the daily rate prescribed for GS-18 under see-

13 ion 5332 of title 5, United States Code, for each day actually

14 spent by them in the work of the board, together with neces-

15 sary travel and subsistence expenses.

16 "(c) For the purpose of any hearing or inquiry con-

17 ducted by any board appointed under this title, the provisions

18 of sections 9 and 10 (relating to the attendance of witnesses

19 and the production of books, papers, and documents) of the

20 Federal Trade Commission Act of September 16, 1914, as

21 amended (U.S.C. 19, title 15, sections 49 and 50, as

22 amended) , are hereby made applicable to the powers and

23 duties of such board.

24 "SEC. 208. (a) Upon receiving a report from a board

25 of inquiry, Or upon the expiration of any period fixed by the
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1 President under section 206 (b) for bargaining, the President

2 may direct the Attorney General to bring a civil action in

3 any district court of the United States having jurisdiction of

4 the yarties to enjoin such strike or lockout or the continuance

5 thereof, and if the court finds that such threatened or actual

6 Alike or lockout-

7 " (i) affects an industry engaged- in commerce; and

8 "(ii) if permitted to occur or to continue, will

9 imperil the health or safety of the Nation or a substantial

10 part of the population or territory thereof, it +shall have

11 jurisdiction to issue an order enjoining any such strike

12 or lockout, or the continuance thereof, and to issue such

13 other orders as may be appropriate.

14 "(b) Any action brought under this section shall be

15 heard and determined by a three-judge district court in

16 accordance with section 2284 of title 28, United States Code.

17 The order or orders of the court shall be subject to review

18 by the Supreme Court in accordance with section 1253 of title

19 28, U.S.C.

20 "SEc. 209. (a) Whenever a ,district court has issued

21 an order under section 208 enjoining acts or practices which

22 imperil or threaten to imperil the health or safety of the

23 Nation, or a substantial part of the population or territory

24 thereof, it shall be the duty of the parties to the labor
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1 dispute giving rise to such order to make every effort to

2 adjust and settle their differences, with the assistance of

3 the Service created by this Act. Neither party shall be under

4 any duty to accept, in whole or in part, any proposal of
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settlement made by the Service.

"(b) Upon the issuance of such order, the President

shall reconvene the board of inquiry which has previously

reported with respect to the dispute. At the end of a sixty-

day period (unless the dispute has been settled by that

time) , the board of inquiry shall report to the President the

current position of the parties and the efforts which have

been made for settlement, and shall include a statement by

each party of its position and a statement of the employers'

last offer of settlement. The report shall also include the final

recommendations of the board if the President so directs. The

President shall make such report available to the public. If

the board of inquiry so recommends, and the President so

directs, the National Labor Relations Board shall, within

the succeeding fifteen days, take a secret ballot of the em-

ployees of each employer involved in the dispute on the ques-

tion of whether they wish to accept the final offer of settle-

ment made by their employer as stated by him and shall

certify the results thereof to the Attorney General within

five days thereafter.

"(c) Whenever a labor dispute with respect to which
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the provisions of section 208 of this Act have been invoked

has not been settled prior to the expiration of the sixty-day

period referred .to in subsection (b) of this section, the

President may, at any time thereafter, issue a proclama-

tion declaring an emergency and invoking the provisions

of this section if he finds that the conditions set forth in

section 206 of this Act are still operative. Upon issuing

such a proclamation the President shall issue an executive

order prescribing the procedures to be followed by the

parties thereafter and any other actions which he deter-

mines to be necessary or appropriate to protect the health

and safety of the Nation or that substantial part of the

population or territory thereof which is relevant to such

labor dispute. Such executive order shall be in effect for

the shortest period of time consistent with the emergency

and a resolution of the dispute, and shall (1) provide for

the maintenance or resumption of operations and services

essential to the national or regional health and safety, (2)

encourage resolution of the dispute through collective bar-

gaining, (3) encourage and preserve future collective bar-

gaining with industry affected, and (4) , to the extent

consistent with meeting the emergency, avoid undue inter-

23 ference with the rights of the parties to the dispute. Such

24 executive order shall be immediately transmitted to the Con-

25 gress, and shall be effective at the end of the first period
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1 of fifteen calendar days of continuous session of the Con-

2 gress after the date on which such order is transmitted to

3 Congress unless, between the date of transmittal and the

4 end of the fifteen-day period, either House passes a resolution

5 stating in substance that the House does not favor the order,

6 in which case it shall not take effect. The provisions of sec-

7 tions 906 (b) , 908, and 910-913 of title 5, United States

8 Code, shall be applicable to any such resolution.

9 "So. 210. (a) The provisions of this title and orders

10 of the President issued thereunder shall be enforceable upon

11 suit by the Attorney General, through such orders as may

12 be appropriate by any court having jurisdiction of any of

13 the parties.

14 "(b) Upon the issuance of an executive order under

15 section 209 (c) of this Act, the Attorney General may move

16 to modify any order issued under section 208 of this Act in

17 order to carry out the provisions of the executive order, and

18 the court shall so modify its order unless the executive order

19 is found to be arbitrary or capricious or in violation of the

20 Constitution.

21 "(c) The Attorney General shall move the court to

22 vacate an order issued under section 208 with respect to a

23 dispute, and such motion shall be granted, upon any of the

24 following events:

25 ( 1 ) Settlement of the dispute,
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(2) The expiration of eighty days from the date

of such order without the President having issued an

executive order under section 209 (c) with respect to

the dispute,

(3) Unless otherwise provided in such resolution,

the adoption by either House of a resolution stating in

‘substance that that House does not favor an executive

order issued under section 209 (c) with respect to the

dispute.

(4) The President directs the Attorney General to

so move.

"(d) In the event that pursuant to an executive order

issued under section 209 (c) the United States shall take

possession of and operate, in whole or in part, any business

enterprise of an employer involved in a given dispute, such

enterprise shall be operated by the United States for the ac-

count of the employer: Provided, That the employer shall

have the right to elect, by written notice filed with the court

within ten days of such taking of possession, to waive all

claims to the proceeds of such operation and to receive in lieu

thereof just, fair, and reasonable compensation for the period

of such possession and operation by the United States, to be

paid by the United States as follows: (A) The President

24 shall ascertain the amount of just, fair, and reasonable corn-

25 pensation to be paid as rental for the appropriation and tern-
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1 porary use of such enterprise while in the possession of the

2 United States, such determination to be made as of the time

3 of the taking hereunder, and taking into account the existence

4 of the labor dispute which interrupted or threatened to inter-

5 rapt the operation of such enterprise and the effect of such

6 interruption or threatened interruption upon the value to the

7 employer of the use of such enterprise; (B) if the amount so

8 ascertained is not acceptable to the employer as just, fair, and

9 reasonable compensation for the appropriation and temporary

10 use of the property taken hereunder and as full and corn-

11 plete compensation therefor, the employer shall be paid 75

12 per centum of such amount and shall be entitled to sue the

13 United States in the Court of Claims or in any district

14 court of the United States in the manner provided for by

15 sections 1357 and 1491 of title 28 of the United States Code

16 to recover such further sums as when added to the amount so

17 paid shall constitute just, fair, and reasonable compensation

18 for the appropriation and temporary use of the property so

19 taken.

20 "(e) In any action brought under this title, subpenas

21 for witnesses who are required to attend a United States

22 district court may run into any other district.

23 "(f) In granting relief under this title, the jurisdiction

24 of the court shall not be limited by the provisions of sections

25 6 and 20 of the Act entitled 'An Act to supplement existing
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1 laws against unlawful restraints and monopolies, and for

2 other purposes', approved October 15, 1914, as amended

3 (15 U.S.C. 17, and 29 U.S.C. 52) or the provisions of the

4 Act entitled 'An Act to amend the Judicial Code, to define

5 and limit the jurisdiction of courts sitting in equity, and for

6 other purposes', approved March 23, 1932 (29 U.S.C.

7 101-116) ."

8 SEC. 4. Section 212 of the Labor-Management Relations

9 Act, 1947, is amended to read as follows:

10 "REPEAL OF SECTION 10 OF THE RAILWAY LABOR ACT

11 "SEC. 212. Section 10 of the Railway Labor Act is

12 hereby repealed: Provided, That such section shall continue

13 in effect with respect to any emergency board in existence

14 on the effective date of this Act. Disputes heretofore subject

15 to section 10 of the Railway Labor Act shall be subject to

16 previsions of this title."

17 SEC. 5. Title II of the Labor-Management Relations

18 Act, 1947, is amended by adding at the end thereof the

19 following new section:

20 "RIGHTS OF EMPLOYEES

21 "SEC. 213. Nothing in this title shall be construed to

22 limit the right of any employee to resign from his position

23 a employment."
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1ST SESSION

40

S. 832

IN THE SENATE OF THE UNITED STATES

FEBRUARY 17,1971

Mr. WILLIAMS (for himself and Mr. KENNEDY) introduced the following bill;
which was read twice and referred to the Committee on Labor and Public
Welfare

A BILL
To amend the Railway Labor Act to avoid interruptions of rail-

road transportation that threaten national safety and health

by reason of labor 'disputes, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That section 10 of the Railway Labor Act (45 U.S.C. 160)

4 is hereby amended by inserting after "SEc. 10," the sub-

5 section designation "(a) ". Said section 10 is further

6 amended by adding at the end thereof the following:

7 "(b) It shall be unlawful for any carrier at any time

8 to lock out any craft or class of its employees, or any seg-

9 ment of any such class or craft, or in any manner to diminish

10 its transportation service in consequence of any dispute sub-
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ject to this Act unless such carrier is caused to diminish

such service by a strike of all or some portion of its em-

ployees, and then only as permitted by applicable agree-

ments and in accordance with the notice and other provi-

sions of said agreements.

"(c) Whenever any carrier has proposed a change in

agreements affecting rates of pay, rules, or working condi-

tions in accordance with section 6 of this Act and all pro-

cedures required under this Act have been exhausted with

respect to such change, such carrier may make such change

effective without agreement, except where (1) such change

was proposed by the carrier in response to or in anticipation

of a change or changes in such agreements proposed by a

representative of employees and considered concurrently

therewith and the carrier's transportation service has not

been interrupted by a strike of the employees whose repre-

sentative initiated the proposed change; or (2) such change

is not permitted by other provisions of this Act.

"(d) Whenever a representative of employees has pro-

posed a change in agreements affecting rates of pay, rules,

or working conditions in accordance with section 6 of this

Act and all procedures required under this Act have been

exhausted with respect to such change, the employees repre-

sented by such representative may strike, subject to the limi-

tations and obligations of partial operation imposed by sub-
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1 section (e) of this .section, all of the carriers to whom such

2 proposal was directed, or may selectively strike any of such

3 .carriers or carrier systems without concurrently striking other

4 carriers to whom such proposal was also directed and who

5 may have been jointly or concurrently involved with the

6 struck carrier or carriers in the previous handling of the dis-

7 pute under this Act. For the purposes of this subsection as it

8 applies to rail carriers, a strike shall be a 'selective' strike if

9 not more than three such carriers or groups of such carriers

10 operating in a system in any one of the eastern, the western,

11 or the southeastern regions are concurrently struck and the

12 aggregate revenue ton-miles transported by all such carriers

13 in any one region who are concurrently struck did not in the

14 preceding calendar year exceed 40 per centum of the total

15 revenue ton-miles transported by all carriers in such region

16 in such year. The eastern, the western, and the southeastern

17 regions as used herein mean, respectively, the carriers repre-

18 by the Eastern, Western, and Southeastern Carriers'

19 Conference Committees and any other carriers operating in

20 the territories in which such carriers respectively operate.

21 "(e) (1) Whenever a selective strike or a strike of

22 any combination of carriers occurs, such carrier or carriers

23 and representative or representatives of the employees on

24 strike shall provide service and transportation for such per-

25 sons and commodities as may be directed by the Secretary
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1 of Transportation pursuant to the provisions of subpara-

2 graph (2) . Such service and transportation shall be pro-

3 vided pursuant to the rates of pay, rules, and working con-

4 ditions of existing agreements.

5 "(2) The Secretary of Transportation after consulta-

6 tion with the Secretary of Defense and the Secretary of La-

7 bor shall determine the extent to which services and trans-

8 portation of any struck carrier or carriers are essential to

9 the national health or safety, including but not necessarily

10 limited to, transportation of all defense materials, coal for

11 the generation of electricity, and the continued operation of

12 passenger trains including commuter service. Such determi-

13 nation shall be made on the basis of facts known to the De-

14 partment of Transportation, shall be made in writing, shall

15 be based on the findings of facts stated in the determination,

16 and shall be conclusive unless shown to be arbitrary or

17 capricious.

18 "(f) Nothing in this section, except as specifically pro-

19 vided for herein, shall be construed so as either to interfere

20 with or impede or diminish in any way the right to strike,

21 or to affect any existing limitations or qualifications on that

22 right."

23 SEC. 2. This Act shall take effect immediately upon its

24 enactment and the legality of any action taken thereafter

25 shall be governed by the Railway Labor Act as amended

26 hereby regardless of when such action was initiated.

70-725 0 - 72 - pt. 1 - 4
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92D CONGRESS
1ST SESSION S. 1093

IN THE SENATE OF THE UNITED STATES

MARCH 3 (legislative day, FEBRUARY 17) , 1971

Mr. TAIT introduced the following bill; which was read twice and referred
to the Committee on Labor and Public Welfare

A BILL
To amend the Railway Labor Act to promote railway efficiency,

to provide increased compensation for railway employees, to

decrease the possibility of the disruption of railway trans-

portation, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That (a) section 10 of the Railway Labor Act (45 U.S.C.

4 160) is amended by inserting " (a) " immediately after

5 "Sec. 10," and by adding at the end thereof the following

6 new subsection:

7 "(b) (1) Notwithstanding any other provisions of this

8 Act, whenever any carrier proposes a change in rules af-

9 fecting operating employees ' as contained in agreements

II
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made in accordance with section 6 of this Act, the carrier

may make such change effective as proposed, if (A) any

cost savings realized as a result of such change affecting

rules will be shared 50 per centum each by the carrier pro-

posing such a change and the operating employees of such

carrier and (B) ally reduction in the number of operating

employees of such carrier contemplated by the proposed

change affecting flues will be accomplished by attrition.

"(2) It shall be unlawful for any carrier to lock out any

of its employees or any class or craft of its employees or in

any manner to terminate its transportation service in con-

sequence of any dispute subject to the provisions of this

subsection.

"(3) It shall be unlawful for the employees of any car-

rier to strike or engage in any other work slowdown in con-

sequence of any dispute subject to the provisions of this

subsection.

"(4) Nothing in this subsection shall be construed to

prevent carriers and representatives of the employees from

entering into an agreement affecting work rules.

"(.5) For the purposes'of clause (A) of paragraph (1)

of this subsection, the term 'operating employees' shall be

defined to include all engineers, firemen, hostelers, outside

hosteler helpers, conductors, trainmen, aud yard service

employees.
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"(6) For the purposes of clause (A) of paragraph (1)

of this subsection, payments to operating employees shall be

on a per capita basis and shall be made not later than four

months following the end of the fiscal year. In the event that

any employee was not employed by a carrier for the entire

fiscal year preceding the payment date, the payment to such

employee 'hereunder shall be prorated to cover the period of

employment.

"(7) In the event that any representative of affected

employees contests the amount of cost savings as determined

by the carrier under clause (A) of paragraph (1) of this

subsection, said representative and the carrier shall mutually

designate and compensate a certified public accountant,

whether an individual, partnership, or corporation, which

accountant shall make a determination of the cost savings,

which determination shall thereupon be ,final and binding."

(b) The heading of section 10 of such Act is amended

to read as follows:

"UNRESOLVED DISPUTES"

20 SEC. 2. (a) Section 201 of the Railway Labor Act is

21 amended by inserting "section 10 (b) " after "section 3".

22 (b) Section 202 of such Act is amended by inserting

23 "section 10 (b) " after "section 3".
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1 SEc. 3. Nothing in this Act shall be construed to prevent

2 the right of any employee to resign from his position of

3 employment.

4 SEC. 4. This Act shall take effect upon its enactment

5 and shall apply to any proposed change in agreements affect-

6 ing rules regardless of when any such proposal was initiated.
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92D CONGRESS
1ST SESSION S. 1934

IN THE SENATE OF THE UNITED STATES

MAY 24, 1971

Mr. BROCK introduced the following bill; which was read twice and referred
to the Committee on Labor and Public Welfare

A BILL
To expand upon the economic freedom and public responsibility

of American industry, to encourage the opportunity for the

American worker to bargain collectively in his own best

interests without economic deprivation, and to guarantee the

American consumer and taxpayer protection from the abuse

of excessive concentration of power.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Management-Labor Corn-

4 mission and Court Act".

5 STATEMENT OF POLICY

6 SEC. 2. (a) Continuing industrial peace is paramount to

7 the interests of the Nation and is necessary to employers and

8 employees alike. This peace can best be aohieved through
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1 established laws and procedures for collective bargaining

2 between the representatives of management and labor. Settle-

3 ments of issues and disputes 'should be continued through

4 active and sincere voluntary negotiations by the parties con-

5 cerned to agree on rates of pay, laws and conditions of work,

6 length of contract, and any other issues of employment.

7 (b) This Act is addressed to only that limited segment

8 of our management-labor forum wherein the Nation's health

9 and safety would be impaired through a cessation of inter-

10 state commerce. It is presumed that the great majority of our

11 labor disputes do not involve the above criteria and will con-

12 tinue to be negotiated and settled unclog- existing collective-

13 bargaining practice's, laws, and Federal facilities. When the

14 criteria for judicial action are met, this Act will provide for

15 appropriate representation of the public interest and the con-

16 sumer during the bargaining, arbitration, and adjudicative

17 process. Disputes not meeting the criteria for jurisdiction can

18 be handled by the expertise of this jurisidction if the parties

19 of the dispute have previously and voluntarily indicated this

20 interest. It is anticipated that many intrastate activities which

21 affect the public interest to a substantial degree will volun-

22 tarily partake of this facility. In addition to manufacturing

23 41-1C1 other businesses, such activities include the public service

24 Oriented professions of education, transportation, trash

25 rot-11ml, and police and fire proteetion,
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1 ESTABLISHMENT OF MANAGEMENT-LABOR COMMISSION

2 SEC. 3. There is hereby established a Management-

3 Labor Commission (hereinafter referred to as the "Commis-

4 sion") to be composed of seven Management-Labor Corn-
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missioners (hereinafter referred to as the "Commissioners") .

NATIONAL EMERGENCY STRIKES AND LOCKOUTS

SEC. 4. For purposes of this Act, a strike or lockout

shall be deemed to be a national emergency strike or lock-

out, and therefore within the purview of this Act, if it

affects an entire industry, or a substantial part thereof, en-

gaged in trade, commerce, transportation, transmission, or

communication among the several States or with foreign

nations, or engaged in the production of goods for com-

merce, and will, if permitted to continue, imperil the na-

tional health or safety.

APPOINTMENT OF COMMISSIONERS

SEC. 5. (a) The President shall appoint a panel of

distinguished citizens who shall be assigned the function

of selecting three candidates for each vacancy on the Com-

mission. The President shall, by and with the advice and

consent of the Senate, appoint to fill each vacancy on the

Commission one of the candidates selected by the panel to

fill the vacancy.

(b) The terms of office of Commissioners shall be

fourteen years, except that (1) the terms of office of the
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1 Commissioners first appointed shall commence on the date

2 of enactment of this Act and shall expire one at the end

3 of the second year, one at the end of the fourth year,

4 one at the end of the sixth year, one at the end of the

,5 eighth year, one at the end of the tenth year, one at the

6 end of the twelfth year, and one at the end of the four-

teontlai year, after such date, as determined by the Presi-

8 dent at the time of appointment, (2) any Commissioner

appointed to fill a vacancy occurring prior to the expira-

tion of the term of office for which his predecessor was

11 appointed shall be appointed only for the remainder of such

12 term, and (3) upon the expiration of the term of office

13 of a Commissioner he shall continue to serve until his sac- .

14 eessor is appointed and has qualified.

15 (c) The panel of citizens referred to in subsection (a) ,

16 and the President, shall both take action necessary to insure

17 that the interests of consumers are adequately represented

18 on the membership of the Commission, as well as the in-

19 terests of management and labor.

20 ORGANIZATION OF THE COMMISSION

21 SEC. 6. (a) The President shall designate one of the

22 Commissioners to act as Chairman of the Commission, and

23 one. Commissioner to act as Vice Chairman of the Com-

24 mission.

25 (b) (1) Section 5313 of title 5, United States Code,
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1 is amended by adding at the end thereof the following:

2 "(19) Chairman, Management-Labor Commission."

3 (2) Section 5314 of such title is amended by adding at

4 the end thereof the following:

5 "(46) Commissioners, Management-Labor Corn-

6 mission."

7 (c) Subject to the civil service and classification laws,

8 the Commission is authorized to select, appoint, employ, and

9 fix the compensation of such officers and employees, as shall

10 be necessary to enable it to carry out its powers and duties

11 under this Act.

12 (d) The Chairman of the Commission shall be its

13 chief executive and administrative officer and shall exercise

14 the responsibility of the Commission with respect to (1) the

15 appointment and supervision of personnel employed by the

16 Commission, (2) the distribution of business among the

17 Commission's personnel, and (3) the use and expenditure

18 of funds. For executing and administering the functions of

19 the Commission on its behalf, the Chairman shall be gov-

20 erned by the general policies of the Commission and by its

21 decisions, findings, and determinations. The Vice Chairman

22 shall perform the duties of the Chairman during his absence

23 or disability. Four Commissioners shall constitute a quorum

24 of the Commission.

25 (e) The provisions of sections 9 and 10 (relating to
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the attendance of witnesses and the production of books,

papers, and documents) of the Federal Trade Commission

Act of September 16, 1914, as amended (15 U.S.C. 49, 50) ,

are hereby made applicable to the jurisdiction, powers, and

duties of the Commission.

JURISDICTION AND DUTIES OF TIIE COMMISSION

SEC. 7. (a) If the Commission believes there is a likeli-

hood that a national emergency strike or lockout will occur,

it shall forthwith make conciliation, mediation, and arbitra-

tion services available to the parties to the dispute, but only

if all parties to the dispute agree.

12 (b) Whenever, in the opinion of the President, a na-

13 tional emergency strike or lockout is threatened or in effect, he

14 shall direct the Attorney General to petition the Commis-

15 sion to assume jurisdiction of the dispute. If the Commission

16 then determines that a national emergency strike or lock-

17 out is threatened or in effect, the Commission shall assume

18 jurisdiction of the dispute. The Commission shall also assume

19 jurisdiction of any dispute which threatens or has led to a
20 strike or walkout in an industry if, but only if, all parties to

21 the dispute have petitioned the Commission to assume such
22 jurisdiction.

23 (c) When the Commission assumes jurisdiction of a

24 dispute under subsection (b ) , it shall issue an order pro-

25 hibiting the continuation of the strike or lockout for a period
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1 of one hundred and ten days, or until an agreement resolving

2 all issues in the dispute has been reached. Such an order may

3 include requirements affecting rates of pay and working con-

4 ditions to be applicable during the period the order is in

5 effect.

6 (d) When the Commission takes jurisdiction of a strike

7 or lockout, the Chairman of the Commission shall designate

8 two or more members of the Commission as a board of in-

9 quiry. It shall be the duty of the board of inquiry to conduct

10 an inquiry into the dispute. Within eighty days after the

11 Commission has assumed jurisdiction of a dispute the board

12 shall make a full report on the results of its inquiry to the

13 full Commission. Such a report shall contain the recommen-

14 dations of the board with respect to the resolution of all

15 issues in the dispute. The Commission may require the parties

16 to a dispute to attend hearings before the board of inquiry

17 and produce testimony and documentary evidence with re-

18 spect to the causes and circumstances of the dispute, and to

19 attend conferences or sessions of the board of inquiry in

20 order to consider and discuss the positions of the parties and

21 possibilities or proposals for settlement; and the Commission

22 may make such orders as are necessary or appropriate to

23 require the parties, or any of them, to make every effort in

24 good faith voluntarily to adjust and settle their differences.

25 (e) If, at the end of eighty days after it has assumed
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jurisdiction of a national emergency strike or walkout, the

parties have not reached an agreement, within thirty days

from the end of such period, the Commission shall issue an

order to the parties, shall prescribe the terms and conditions

of employment to be in effect, and the period during which

they shall be in effect. Such an order may incorporate by

reference the provisions of collective bargaining agreements

which are not in dispute.

ESTABLISHMENT OF MANAGEMENT-LABOR COURT

SEC. 8. There is hereby established a Management-

Labor Court (hereinafter referred to as the "court") to be

12 composed of a chief judge and four assistant judges.

13 APPOINTMENT OF JUDGES

14 SEC. 9. (a) The President shall appoint a panel of

15 distinguished citizens who shall be assigned the function of

16 selecting three candidates for each vacancy on the court.

17 The President shall, by and with the advice and consent of

18 the Senate, fill each vacancy on the court by appointing one

19 of the candidates selected by the panel to fill the vacancy.

20 (b) The terms of office of the judges on the court shall

21 be ten years, except that (1) the terms of office of the judges

22 first appointed shall commence on the date of enactment of

23 this Act and shall expire one at the end of the second year

24 one at the end of the fourth year, one at the end of the sixth

25 year, one at the end of the eighth year, and one at the end
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of the tenth year after such date, as determined by the

President at the time of appointment, (2) any judge ap-

pointed to fill a vacancy occurring prior to the expiration of

the term of office for which his predecessor was appointed

shall be appointed for the reinainder of such term, and (3)

upon the expiration of the term of office of a judge he shall

continue to serve until his successor is appointed and has

qualified.

ORGANIZATION OF THE COURT

SEC. 10. (a) The President shall designate one of the

judges to act as chief judge, and the remainder as assistant

judges.

(b) The chief judge of the court- shall receive the sanke

compensation as is received by the chief judge of a United

States district court 'and each of the assistant judges of the

court shall receive the same compensation as is received by

judges of a United States district Court.

(c) The court shall sit in the District of Columbia.

(d) The court may'appoint and fix the compensation of

such officers and employees, and may incur such other ek-

penses as may be 'necessary to enable it to carry out AS

functions. .,.••

(e) The court and each judge thereof shall• possess all

the powers of a .district court of•the United States flor.pre-

serving order, compelling the attendance of witnesses 'and the
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1 production of evidence, and the provisions of section 401 of

2 title 18, United States Code (relating to authority to punish

3 for contempt) and section 1651 of title 28 of such Code

4 (relating to the issuance of writs) shall be applicable to the

5 court. Process of the court may be served within the terri-

6 tonal jurisdiction of 'any court of the United States.

(f) The proceedings of the court shall be conducted

8 in accordance with such rules of practice and procedure

9 (other than rules of evidence) as the court may prescribe

10 and in accordance with the rules of evidence applicable in

11 trials without a jury in the United States District Court for

12 the District of Columbia.

13 JURISDICTION OF TIIE COURT

14 SEC. 11. (a) When the Commission has issued an

15 order under section 4 resolving a dispute it shall thereby

16 be divested of its jurisdiction over the matter, and there-

17 after the court shall be vested with jurisdiction to hear,

18 determine, and render judgment with respect to all ques-

19 tions of law or fact 'arising under the order.

20 (b) Decisions of the court shall be final unless they

21 are arbitrary or capricious or are violative of a right con-

22 ferred by the Constitution of the United States, in which

23 case the Supreme Court shall have exclusive appellate

24 jurisdiction.
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SUSPENSION OF NATIONAL LABOR RELATIONS BOARD

2 PROCEEDINGS

3 SEC. 12. Section 10 of the National Labor Relations

4 Act is amended by adding at the end thereof the following

5 new subsection:

6 "(n) Whenever a matter before the Board is included

7 in a labor dispute over which the Management-Labor Corn-

8 mission is vested with jurisdiction, the Board shall discontinue

9 all proceedings in suCh matter."

10 DEFINITIONS

11 SEC. 13. For purposes of this Act, the terms "corn-

12 merce", "affecting commerce", and "labor dispute" have

13 the same meaning such termis have when used in the National

14 Labor Relations Act.

15 REPEALS

16 SEC. 14. (a) Sections 206, 207, 208, 209, and 210

17 of the Labor-Management Relations Act, 1947, are repealed.

18 (b) Section 10 of the Railway Labor Act is repealed.

19 EFFECTIVE DATE

20 SEC. 15. This Act shall become effective on the date of

21 its enactment, except that proceedings already commenced

22 on such date shall be carri6d through to completion with-

?3 out regard to the provisions of section 14.
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92D CONGRESS
1ST SESSION S. 2060

IN THE SENATE OF THE UNITED STATES

Jump 14, 1971

Mr. DOMINICK introduced the following bill; which was read twice and referred
to the Committee on Labor and Public Welfare

A BILL
To amend the Railway Labor Act and the Railroad Unem-

ployment Insurance Act so as to provide more effeCtive

means for protecting the public interest in labor disputes

involving transportation industry, and for other purposes.

1 Be it enacted by the Senate and House of Represent a-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Emergency Transporta-

4 lion Labor Act of 1971."

5 TITLE I.

6 AMENDMENTS TO THE RAILWAY LABOR ACT

7 SEC. 101. (a) Section 1, Second, of title I of the Rail-

8 way Labor Act is repealed and section 1, Third and Fourth,

II
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1 are redesignated as section 1, Second and Third, respec-

2 tively.

3 (b) Section 1, Fifth, of title I of the Railway Labor

4 Act is redesignated as section 1, Fourth, and is amended

5 by deleting the words, "or subordinate official" and "Pro-

6 vided, however, That," substituting a period for the colon

7 after the words "existing orders"; and inserting " ( 1 ) "

8 after the word "include" and the words, "employed as a

9 supervisor or (2) any individual" before the words, "while

10 such."

11 (c) Section 1, Sixth, of title I of the Railway Labor

12 Act is redesignated as section 1, Fifth, and is amended by

13 eliminating the period at the end thereof and adding the

14 words, "with full authority to make agreements without

15 ratification by those whom they represent."

16 (d) Section 1, Seventh, of title I of the Railway Labor

17 Act is redesignated as section 1, Sixth, and is amended by

18 using the words "United States District Court for" in lieu

19 of the words "Supreme Court of" and deleting the word

20 "circuit."

21 (e) Section 1, of title I of the Railway Labor Act, is

22 further amended by adding section 1, Seventh, to read as

23 follows:

24 "Seventh. The term 'supervisor' means any individual

25 having authority, in the interest of a carrier or carriers, to
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hire, transfer, suspend, lay off, recall, promote, discharge,

assign, reward, or discipline other employees, or responsi-

bly to direct them, or to adjust their grievances, or effectively

to recommend such action, if in connection with the fore-

going the exercise of such authority is not of a merely routine

or clerical nature, but requires the use of independent

judgment."

SEC. 102. (a) Section 2, Second, of title I of the Rail-

way Labor Act is amended by deleting at the end thereof

the words, "respectively, by the carrier or carriers and by

the employees thereof interested in the dispute" and adding

in lieu thereof the words, "and to make agreements settling

matters in dispute. All such representatives shall be vested

with full authority to effect final settlement of disputes and

all agreements entered into by such representatives shall be

binding whether or not ratified or approved prior to or sub-

sequent to execution."

(b) Section 2, Third of title I of the Railway Labor

Act is amended by adding as the ending of the first sentence

the words, "except that any involved carrier will, upon re-

quest to the Mediation Board, be made a party to any repre-

sentation dispute among its employees, and shall be permitted

to participate as such in all proceedings, including but not

limited to determination of the appropriate class or craft for

representation purposes."
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1 (c) Section 2, Fourth, of title I of the Railway Labor

2 Act is amended by adding to the end of the second sentence

3 thereof the words, "or to determine that no representative

• 4 shall be chosen."; deleting the words "Providing, That,"

5 and the preceding colon; inserting in lieu of the colon, the

6 words, "except as provided in section 2, Eleventh, of this

7 Act."; and capitalizing the word "Nothing" which would

8 follow thereafter.

9 (d) Section 2, Ninth, of title I of the Railway Labor

10 Act is amended by inserting " (a) " after the word "Ninth.";

11 inserting after the first word "employees" the words, "or

12 between a carrier and its employees"; substituting the word

13 "any" for the word "either" preceding the word "party" and

14 adding after the word "party," the words "including the car-

15 rier on which the dispute arises,"; substituting the word

16 "the" for the word "both" preceding the word "parties";

17 adding the words, "or that no representative has been se-

18 looted," preceding the words "and certify"; adding the words

19 ", if any," following the words, "so certified"; redesignat-

20 ing the last ,sentence as paragraph "(d) " to follow new para-

21 graph to be designated "(c) "; adding to the sentence fol-

22 lowing the words "records of the" the words "labor organi-

23 zation and" and substituting the word "sections" for the word

24 • 'paragraph" as the last word of new paragraph "(d) ";

25 adding as the last sentence of paragraph " (a) " the words,
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1 "In each election conducted under this paragraph, employees

2 shall be entitled to vote for representation by any labor or-

3 ganization or labor representative, or for no representation.";

4 and adding after paragraph " (a) " new paragraph "(b)"

5 and " (c) " to read as follows:

6 "(b) If any dispute shall arise between a labor organi-

7 zation representing a craft or class of employees on a carrier

8 and one or more other labor organizations representing a

9 craft or class of employees on the carrier as to whether cer-

n tam n employees or prospective employees of the carrier come

11 within the one craft or class or the other for purposes of this

12 Act, it shall be the duty of the Mediation Board or of a corn-

13 mittee of three neutral persons appointed by the Board to act

14 in its behalf, upon request of any labor organization party

15 to the dispute or of the carrier involved, to investigate such

16 dispute and certify to the labor organizations and to the car-

17 rier involved, in writing within thirty days after the receipt

18 by the Board of the invocation of its services, the craft or class

19 within which the employees or prospective employees are

20 cluded for purposes of representation under this Act. Upon

21 receipt of a certification under this paragraph of the craft

22 or class within which the employees or prospective em-

23 ployees are included, the carrier shall treat with the repre-

24 sentati-ve of the craft or class so certified as the representative
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1 of such employees or prospective employees for the purposes

2 of this Act.

3 "(c) If a dispute arises that may be resolved under either

4 paragraph (a) or paragraph (b) of this section, the carrier

5 involved need not treat with anyone as the representative of

6 the employees or prospective employees involved in the dis-

7 pute prior to receipt of the certification provided for in para-

8 graph (a) or paragraph (b) , whichever is applicable."

9 (e) Section 2, Eleventh (c) , of title I of the Railway

10 Labor Act is amended by deleting from the first sentence

11 thereof the words, "that is, an employee engaged in any of

12 the services or capacities covered in section 3, First (h) of

13 this Act defining the jurisdictional scope of the First Divi-

14 sion of the National Railroad Adjustment Board," and by

15 deleting the words "national in scope" wherever they ap-

16 pear in section 2, Eleventh (c) .

17 SEC. 103. Section 3 of title I of the Railway Labor Act

18 is repealed in its entirety and substituted therefor is a new

19 section 3 to read as follows:

20 "Sic. 3. (a) Any dispute or disputes between an em-

21 ployee or group of employees and a carrier or carriers grow-

22 ing out of grievances or out of the interpretation or applica-

23 tion of agreements concerning rates of pay, rules, or work-
24 ing conditions shall be handled in the usual manner up to
25 and including the highest officer of the carrier designated to
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1 handle such disputes; but, if no adjustment is reached in this

2 manner, the dispute or disputes may be referred by petition

3 of the parties or by a party to a special board of adjustment

4 established as hereinafter provided.

5 "(b) A special board of adjustment to resolve a dispute

6 or disputes shall be established by a written request made

7 upon an individual carrier by the representative of any craft

8 or class of employees of such carrier, or by the carrier upon

9 any such representative. The carrier or the representative

10 upon whom such request is made shall join in any agree-

11 ment establishing it. Such board shall consist of one person

12 date such request is made. The dispute or disputes which may

13 be considered by such board shall be specified in the agree-

14 ment establishing it. Such board shall consist of one person

15 designated by the carrier and one person designated by the

16 representative of the employees. If such carrier or representa-

17 tive fails to agree upon the establishment of such a board

18 as provided herein, or to designate a member of the board,

19 either the carrier or the representative may request the Me-

20 diation Board to designate a member of the board on behalf

21 of the carrier or representative. Upon receipt of such request,

22 the Mediation Board shall promptly designate and select an

23 individual associated in interest with the carrier or the rep-

24 resentative he is to represent. The members of the board

25 so designated shall determine all matters not agreed upon
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by the carrier and the representative of the employees with

respect to procedure and jurisdiction of the special board of

3 adjustment, including the question as to whether an ad-

4 ditional party or parties may have an interest in any of the

5 unadjusted disputes to be considered by such board and the

6 manner in which the expenses of the board and compensa-

7 tion of any neutral appointed will be shared by the parties.

8 If they are unable to agree, such matters shall be deter-

9 mined by a neutral member of the special board of adjust-

10 ment selected or appointed and compensated in the same

11 manner hereinafter provided for the appointment of a neu-

12 tral member when the board is unable to agree upon an

13 award. Such neutral member shall cease to be a member of

'14 the board when he has determined such matters except as

15 provided in paragraph (f) .

16 "(c) If the members of the special board of adjust-

17 ment are unable to agree upon an award disposing of a

18 dispute or disputes they shall forthwith agree upon and

19 select a neutral person, to be known as 'referee,' to be a

20 member of the board for the consideration and disposition

21 of such dispute or disputes. In the event the members of

22 such board are unable, within ten days after their failure

23 to agree upon an award, to agree upon the selection of such

24 nearal person, either member of the board may request the

25 Mediation Board to appoint such neutral person and upon
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1 receipt of such request, the Mediation Board shall promptly

2 make such appointment. The Mediation Board shall be

3 bound by the same provisions in the appointment of these

4 neutral referees as are provided elsewhere in this Act for

5 the appointment of arbitrators.

6 "(d) The special board of adjustment shall hold hear-

7 ings on each dispute submitted to it. The parties may be

8 heard either in person, by counsel, or by other represent-

9 atives, as they may respectively elect. The parties may pre-

10 sent, either orally or in writing, or both, statements of fact,

11 supporting witnesses and other evidence, and argument of

12 their respective positions with respect to each case. The

13 board shall have authority to require the production of such

14 additional evidence, either oral or written as it may desire

15 from the parties.

16 "(e) If the special board of adjustment determines that

17 an additional party or parties may have an interest in any

18 unadjusted dispute submitted to it, such party shall be given

19 due and reasonable notice of the time and place such dispute

20 is to be heard by the board and an opportunity shall be

21 afforded said third party to appear before the board and be

22 heard and present evidence consistent with the rules and pro-

23 cedures adopted by the board, including the right to be pros-

24 ent at any executive session of the board convened for the

25 purpose of considering and adopting any proposed award. In
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1 a dispute where notice has been given to additional parties,

2 the neutral member of the special board of adjustment shall

3 be one of the two members of the board rendering an award.

4 "(f) The awards of the special board of adjustment shall

5 be in writing. No award shall be rendered in a dispute in-

6 volving additional parties unless it is resolved as to all parties

7 involved. A copy of the awards shall be furnished to all par-

8 ties including any additional parties and the awards shall be

9 final and binding upon all parties to the dispute including

10 such additional party or parties. In case a dispute arises in-

11 volving an interpretation of the award, the special board of

12 adjustment upon request of any party shall interpret the

13 award in the light of the dispute. If in a judicial proceeding,

14 an award is held not binding on one or more of the parties to

15 the dispute, including additional parties, the award shall be

16 deemed not binding on any of the parties.

17 "(g) Except as provided in paragraph (e) of this sec-

18 tion, a majority vote of all members of the board shall be

19 competent to make an award with respect to any unadjusted

20 dispute submitted to it.

21 "(h) In case of an award in favor of the petitioner, the

22 board shall make an order, to make the award effective and,

23 if the award includes a requirement for the payment of

24 money, to pay the said sum on or before a day named. In

25 the event the board determines that an award favorable to
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1 the petitioner should not be made, the board shall make an

2 order stating such determination.

3 " (i) If a party does not comply with an order of a

4 board within the time limit specified by the board in its

5 order, the petitioner, or any person for whose benefit such

6 order was made, may file in the District Court of the United

7 States for the district in which he resides or in which is

8 located the principal operating office of a carrier, or through

9 which the carrier operates, a petition setting forth briefly the

10 case for which he claims relief, and the order of the board.

11 Such suit shall proceed in all respects as other civil suits,

12 except that on the trial of such suit, the findings of the board

13 shall be conclusive on the parties. The district courts are

14 empowered to make such order and enter such judgment as

15 may be appropriate to enforce or set aside in whole or in

16 part the order of the board or remand the proceedings to

17 the board for such further action as it may direct; however,

18 such order may not be set aside except for failure of the

19 board to comply with the requirements of this Act, for failure

20 of the order to conform, or confine itself to matters within

21 the scope of its jurisdiction, or for fraud, or corruption by

22 the neutral member of the board.

23 "(j) If any employee or group of employees, or any

24 carrier, is aggrieved by any of the terms of an award, or

25 by the failure of the special board. of adjustment to include
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certain terms in such an award, such employee or group

of employees or carrier may file in any United States Dis-

trict Court in which a petition under paragraph (i) of this

section could be filed, a petition for review of the board's

order. The petitioner shall file in the court the record of

the board proceedings on which it bases its action. The court

shall have jurisdiction to affirm the order of the board or to

set it aside, in whole or in part, or it may remand the pro-

ceedings to the board for further action as it may direct. On

such review, the findings of the board shall be conclusive on

the parties, except that the order of the board may be set

aside, in whole or in part or remanded to the board for

failure of the board to comply with the requirements of

this Act, for failure of the order to conform, or confine

itself, to matters within the scope of the board's jurisdic-

tion, or for fraud or corruption by the neutral member of

the board making the order. The judgment of the court shall

be subject to review as provided in sections 1291 and 1254

of title 28, United States Oode.

"(k) All actions under (i) and (j) of this section shall

be commenced within two years from the date of the board's

award.

23 " ( 1 ) Each member of any special board of adjustment

24 representing a carrier or its employees shall be compensated

25 by the party he represents. All expenses incurred in con-
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1 nection with a board, including the compensation and in-.

2 cured expenses of any neutral person, shall be paid for by

3 the parties except that any additional party or parties, shall

4 not be required to share in such expenses.

5 "(m) The National Railroad Adjustment Board shall

6 be dissolved within two years from the date of this Act or

7 after it has processed to completion all of the disputes before

8 it, whichever occurs first. Any party to a dispute now

9 pending before the National Railroad Adjustment Board

10 may, upon written notice to the other that he wishes to

11 submit it to a special board of adjustment established as

12 provided in this section, withdraw such a dispute from the

13 National Railroad Adjustment Board. No dispute shall be

14 referred to the National Railroad Adjustment Board corn-

15 mencing sixty days after the effective date of this Act.

16 "(n) Nothing in this section shall be construed to

17 prevent any carrier, system, or group of carriers and any

18 of its or their employee's, all acting through their repre-

19 sentatives, selected in accordance with the provisions of this

20 Act, from mutually agreeing to the establishment of special

21 boards of adjustment on a system, group or regional basis

22 for the purpose of adjusting and deciding disputes of the

23 character specified in this section. In the event that a party

24 to such a special board of adjustment is dissatisfied with

25 such arrangement, it may, upon ninety days' notice to the
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1 other party, terminate such arrangement and have its unad-

2 justed disputes disposed of as otherwise provided in this

3 section."

4 SEC. 104. (a) Section 4, First, of title I of the Railway

5 Labor Act is amended by deleting the first and third sell-

6 tence in the first paragraph; substituting the word "five" for

7 the word "three" in the fourth sentence of the first para-

8 graph; and deleting the second paragraph.

9 (b) Section 4, Third, of title I of the Railway Labor

10 Act is amended by deleting from the words in parentheses

11 under " (3) " the words "Adjustment Board, Regional Ad-

12 justment Boards established under paragraph (x) of section

13 3, and the boards of arbitration, in accordance with the pro-

14 visions of this section and sections 3 and 7, respectively,"

15 and deleting thereafter in the same sentence the words "in

16 the Adjustment Board and in the boards of arbitration,".

17 (c) Section 4, Fifth, of title I of the Railway Labor

18 Act is repealed in its entirety.

19 SEC. 105. Section 5, First (b) , of title I of the Railway

20 Labor Act is amended by deleting from the first sentence
21 the words "referable to tile National Railroad Adjustment

22 Board" and substituting in lieu thereof the words "subject

23 to resolution pursuant to section 3 of this Act"; adding the

24 word "an" preceding the last word of the first sentence of

25 the third paragraph, and adding the words "which will
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settle the controversy or provide a means of reaching settle-

ment" at the end of the sentence; and deleting the remain-

der of section 5, First (b) , following the word "once" in the

second sentence of the third paragraph, substituting in lieu

thereof of words "notify both parties in writing that its me-

diatory efforts have failed and shall notify the Secretaries

of Labor, Commerce, and Transportation as required by

section 10 of this Act."

SEC. 106. (a) Section 7, Third (e) , of title I of the

Railway Labor Act is amended by deleting the second sen-

tence and substituting in lieu thereof the sentence, "All other

expenses incurred in connection with a board of arbitration,

including the compensation and expenses of any neutral per-

son or arbitrator, shall be paid for by the parties."

(b) Section 7, Third (g) , of title I of the Railway

Labor Act is deleted and section 7, Third (h) is redesig-

nated section 7, Third (g) .

SEC. 107. Section 5, Third (b) , section 8 (d), and sec-

tion 9, Fifth and Sixth, of title I of the Railway Labor Act,

are amended by deleting the word "circuit" from the phrase

"circuit court of appeals."

SEC. 108. Section 10, of title I of the Railway Labor

Act is repealed in its entirety and substituted therefor is a

new section 10 to read as follows:

"SEC. 10. First. If a dispute between a carrier or car-
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1 riers and its or their employees is not adjusted under the

2 foregoing provisions of this Act, the Board shall at once

3 notify the Secretaries of Labor, Commerce, and Transporta-

4 don who shall, within ten days, jointly appoint a Transpor-

5 talon Labor Panel to investigate such dispute. The Panel

6 shall be composed of such number of persons as the Secre-

7 taries may deem desirable, one of whom shall be designated

8 as chairman. Such Panel shall be created separately in each

9 instance.

10 "Second. The Panel shall not attempt to adjust the

11 dispute through mediation or conciliation and shall not make

12 any recommendations regarding the terms and conditions

13 for settlement of the dispute, except as may otherwise be

14 provided in this Act.

15 "Third. Following the Board's notification to the Sec-

16 rotaries of Labor, Commerce, and Transportation and for

17 thirty days after exhaustion of the last procedure possible

18 under this section, including the procedure under Sixth A,

19 no change, except by agreement, shall be made by the

20 parties to the controversy in the conditions out of which

21 the dispute arose.

22 "Fourth. Within fifteen days of the date of appointment

23 of the Transportation Labor Panel, it shall, if the dispute

24 has not been resolved, make a specific recommendation to

25 the Secretaries of Labor, Commerce, and Transportation



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

75

17

as to which of the procedures specified in paragraph Sixth

of this section it believes to be most appropriate for the

further handling of the dispute. The Panel shall, in deter-

mining its recommendation, give due consideration to the

general purposes of this Act as stated in section 2.

"Fifth. The three Secretaries shall accept and implement

forthwith or reject the recommendation of the Transporta-

tion Labor Panel within five days. If the three Secretaries

reject the Panel's recommendation, they shall, concurrently

with such rejection, select and implement forthwith any

one of the three remaining alternative procedures provided

in paragraph Sixth of this section.

"Sixth. The Transportation Labor Panel shall, pursuant

to paragraph Fourth of this section, recommend to the Sec-

retaries of Labor, Commerce, and Transportation one of the

procedures specified in the following subparagraphs for the

further handling of the unadjusted dispute.

"A. Take no further action in the unadjusted dis-

pute;

"B. Appoint a factfinding board composed of three

neutral members to further investigate the merits and

facts of the dispute with a hearing in which the parties

may participate and make within thirty days its recom-

mendations as to the terms of settlement of the dispute;

"C. Direct the parties to the dispute to make an

70-725 0 - 72 - pt. 1 - 6
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1 agreement to arbitrate the dispute in accordance with

2 sections 7 and 8 of this Act to the extent not incon-

3 sistent herewith.

4 " (1 ) If the parties are unable to agree upon

5 the terms of an arbitration agreement within ten

6 days after the date of such direction, the Transporta-

7 tion Labor Panel shall determine within ten days

8 thereafter the terms under which the arbitration is

9 to be conducted and such determination shall have

10 the same effect, including the preclusion of resort to

11 either strike or lockout, as an agreement to arbitrate

12 arrived at by the parties to the dispute in accordance

13 with sections 7 and 8 of this Act.

14 " (2 ) The arbitration board shall consist of an

15 odd number of members, not less than five, a major-

16 ity of whom shall be public members appointed

17 by the Secretaries of Labor, Commerce, and 'Trans-

18 portation (one of whom shall be designated chair-

19 man) , with the remaining members divided equally

20 between and appointed by the carrier or carriers in-

21 volved and the representative or representatives of

22 the employees involved. If the parties so agree, the

23 arbitration board shall consist of three members

24 and the carrier or carriers, and the representatives

25 of the employees shall each name one arbitrator; a
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third arbitrator, who shall be the chairman, shall be

2 appointed by the three Secretaries. The number of

3 members, including the number of public members,

4 shall be designated in the arbitration agreement or

5 in the determination of the Transportation Labor

6 Panel.

7 "(3) The arbitration board shall make a just

8 and reasonable award which, in its judgment,

9 constitutes a fair and equitable settlement of the

10 dispute.

11 "(4) An arbitration award made pursuant to

12 this subsection shall be filed as provided in section

13 8 (k) of this Act, except that the United States

14 District Court for the District of Columbia is hereby

15 designated as the court in whith the award is to

16 be filed, and shall be subject to section 9 of this

17 Act. The award shall continue in force for such time

18 as the arbitration board shall designate in its award,

19 not to exceed two years from its effective date; un-

20 less the parties agree otherwise, and thereafter until

21 changed in accordance with the provisions of this

22 Act.

23 "D. Direct each party to submit its final offer with

24 respect to the matters in dispute to the National Media-

25 tion Board within three days and transmit its offer or
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1 offers to the party or parties at the same time. Within

2 three days after their initial submission and exchange of

3 final offers, either party may submit an additional final

4 offer.

5

6
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"(1) If a party refuses to submit a final offer,

the last offer made by such party during previous

bargaining or mediation as determined by the Na-

tional Mediation Board shall be deemed that party's

final offer.

"(2) Each offer or additional •offer submitted

by a party pursuant to this section must constitute

a complete resolution of all the issues involved in

the dispute.

" (3 ) The parties shall continue to bargain col-

lectively for a period of seven days after they receive

the other parties' offer or offers. The National Medi-

ation Board may act as mediator during such period.

"(4) If the parties reach an unconditional

agreement on any part of the matters in dispute

during such seven-day period, they may jointly ad-

vise the National Mediation Board that the final

offer or offers submitted by them are to be revised

to remove such matters therefrom.

"(5) If no settlement has been reached be-

fore the end of the period prescribed in subsection
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1 (3) of this subparagraph, the parties shall, within

2 two days thereafter, select a three-member Final

3 Offer Board, one member to be the chairman, to act

4 as final offer selectors. If the parties are unable to

5 agree on the composition of the board, the three

6 Secretaries shall appoint such members, designating

7 one member the chairman thereof.

8 "(6) The Final Offer Board shall conduct hear-

9 ings in which the parties may participate. Such

10 hearings shall be completed and the board shall

11 make its determination as hereinafter provided with-

12 in thirty days after the date on which the board

13 was appointed.

14 " (7 ) The board shall at no time engage in an

15 effort to mediate or otherwise settle the dispute in

16 any manner other than that prescribed by this

17 section.

18 " (8 ) From the time of appointment of the

19 board until it makes its determination, there shall be

20 no communication by the members of the board with

21 third parties concerning recommendations for settle-

22 ment of the dispute.

23 " (9 ) The board shall select the final offer which

24 it determines upon the basis of the record before it

25 to be the most reasonable of the final offers submitted



80

22

by the parties. The board shall not compromise or

2 alter the final offer it selects.

3 "(10) The final offer selected by the board

4 shall be deemed to represent the contract between

5 the parties •as to the matters in dispute and shall

6 have the same effect, including the preclusion of

7 resort to either strike or lockout, as though arrived

8 at by the agreement of the parties under this Act.

9 "(11) The final offer selected by the board

10 pursuant to this subsection shall be filed as provided

11 in section 8 (k) of this Act, except that the United

12 States District Court for the District of Columbia is

13 hereby designated as the court in which the final

14 offer selected is to be filed, and to the extent not in-

15 consistent herewith, shall be subject to section 9 of

16 this Act.

17 "Seventh. Any panel or board established hereunder may

18 act by majority vote. A vacancy on any 'board or panel

19 established hereunder shall not impair the right of the re-

20 maining members to exercise all of the powers of the board

21 or panel. In the event any member is unable or unwilling

22 to serve or a vacancy occurs, his successor shall be selected

23 in the same manner as in the original selection. Public or

24 neutral members appointed to serve on any board or panel

25 provided for by this section shall be paid reasonable corn-
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1 pensation for their services in an amount to be fixed by the

2 three Secretaries and shall be reimbursed for necessary travel-

3 ing expenses and expenses actually incurred for subsistence

4 while serving as such members. Members appointed by the

5 three Secretaries shall be wholly disinterested in the contro-

6 versy, impartial, without bias as between the parties, and

7 shall not be financially or otherwise interested in any car-

8 rier or organization of employees. All expenditures of such

9 board or panel shall be allowed and paid on the presenta-

10 tion of itemized vouchers approved by the chairman.

11 "Eighth. For the purpose of carrying out its functions

12 under this Act, any panel or board which may be created

13 under this section is authorized to employ experts and con-

14 sukants or organizations thereof as authorized by section

15 3109 of title 5, United States Code, and allow them, while

16 away from their home or regular place of business, travel

17 expenses (including per diem in lieu of subsistence) as au-

18 thorized by section 5703 (b) of title 5, United States Code,

19 for persons in the Government service employed intermit-

20 tently while so employed.

21 "Ninth. Any panel or board which may be created

22 under this section may, if the parties consent or agree thereto,

23 extend any time limits contained in this section."

24 SEC. 109. Title I of the Railway Labor Act is further

25 amended by adding section 15 to read as follows:
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1 "SEc. 15. (a) It shall be unlawful for any person or

2 labor organization or for any agent or member of such orga-

3 nization, to engage in, or to induce, encourage, or coerce

4 any employee of any carrier to engage in a strike or refusal,

.5 in the course of his employment, to perform his regularly

6 assigned duties, where an object thereof is to force, require,

7 or induce any carrier or employee of any Carrier to cease

8 handling or transporting the property of, or to cease doing

9 business with any person, or to cease its normal and regular

10 interchange or other common carrier relations with any other

11 carrier. Nothing contained in this section shall be construed

12 to make unlawful where not otherwise unlawful, any primary

13 strike or primary picketing.

14 "(b) Any United States District Court within the ter-

15 ritorial jurisdiction of which any violation of this section shall

16 have been committed or shall be threatened shall have juris-

17 diction, at the instance of any aggrieved carrier or person, to

18 grant the remedy of injunction, prohibitive or mandatory,

19 which may be appropriate in the premises; and in any such

20 action or proceeding the provisions of section 6 and 20 of the

21 Act of October 15, 1914, as amended (15 U.S.C. 17., and

22 29 U.S.C. 52) , and the provisions of the Act entitled 'An

23 Act to amend the Judicial Cade and to define and lira; the

24 jurisdiction of courts sitting in equity, and for other purposes,'

25 approved March 23, 1932 (29 U.S.C. 101-115) , shall not

26 he deemed to apply."
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1 SEC. 110. Amend section 201 of title II of the Railway

2 Labor Act by deleting the words "or subordinate official"

3 and adding at the end thereof the following:

4 "The term 'employee' shall not include any individual

5 employed as a supervisor. The term 'supervisor' means

6 any individual having authority, in the interest of a carrier

7 or carriers, to hire, transfer, suspend, lay off, recall, promote,

discharge, assign, reward, or discipline other employees, or

9 responsibly to direct them, or to adjust their grievances,

10 or effectively .to• recommend such action, if in connection

11 with the foregoing the exercise of such authority is not

12 of a merely routine or clerical nature, but requires the use

13 of independent judgment. The term 'employee' shall include

14 any person employed as a pilot, copilot, or other flightcrew

15 member, or as a purser, who works in such capacity in

16 commercial operations more than 20 per oentum of his work-

17 ing time."

18 SEC. 111. Amend section 204 of title II of the Railway

19 Labor Act by adding the word "special" following the

20 words "lawfully exercised by" in the second paragraph

21 thereof.

22 SEC. 112. Amend section 204 of title II of the Rail-

23 way .Labor Act by deleting all language following the first

24 semicolon in the third paragraph and substitute a period

25 therefor.
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1 SEC. 113. Sections 205 and 206 are repealed in their

2 entirety.

3 SEC. 114. Sections 207 and 208 are redesignated sec-

4 tions 205 and 206.

5

6

7

8

9

10

11

12

13

14

• 15

16

17

18

19

20

21

22,

23

24

25

TITLE II

AMENDMENTS TO THE RAILROAD UNEMPLOYMENT

INSURANCE ACT

SEC. 201. (a) Section 4 (a-2) (iii) of the Railroad

Unemployment Insurance Act is amended by deleting the

words "subject to the provisions of subsection (b) of this

section," at the beginning of the paragraph; deleting the re-

mainder of the paragraph after the word "employed"; and

substituting a semicolon for the comma after the word

"employed".

SEC. 201. (b) Section 4 (a-2) of the Act is further

amended by adding the following subsection:

"(iv) any day with respect to which the Board

finds that, though not subject to the disqualification pro-

vided in paragraph (iii) , he failed to report for work

and perform his assigned duties during a stoppage of

work because of a strike in the establishment, premises,

or enterprise at which he was last employed."

SEC. 201. (c) Section 4 (b) of the Act is repealed in

its entirety, and sections 4 (c) , 4 (d) , and 4 (e) are re-

designated as sections 4 (b) , 4 (c) , and 4 (d) , respectively.
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IN THE SENATE OF THE UNITED STATES

JULY 29, 1971
Mr. FANNIN (for himself, Mr. BENNETT, Mr. ERVIN, and Mr. GOLDWATER)

introduced the following bill; which was read twice and referred to the
Committee on Labor and Public Welfare

A BILL
To amend: the national emergency provisions of the Labor-

Management Relations Act, 1947, so as to provide for
- dissolution of injunctions thereunder only upon settlement

of disputes.

1 'Be it enacted by the Senate and House of Representa-
-,:-

2 tives of the United States of America in Congress assembled,

3 That (a) section 209 (b) of the Labor-Management Rela-

4 tions Act, 1947 (29 U.S.C. 179 (b) ) , is amended by strik-

5 ing out the words "and shall certify the results thereof to

6 the Attorney General within five days thereafter".

7 (b) Section 210 of such Act (29 U.S.C. 180) is

8 amended by striking out the words "Upon the certification

9 of the results of such ballot or upon a settlement being

10 reached, whichever happens sooner" and inserting in lieu

11 thereof "Upon a settlement being readied".

II



92D CONGRESS
lwr &wow

86

S. 2583

TN'TEgENATE .0V 'TEE T ITED STA-TS

SEPTEMBER 27, 1971'

Mr. MILLER introduced the.following bill; which wq,s read twice and referred

to the Committee on Libor and Public Welfa,re

"

A BILL'
To amend the Labor Manageme* Aglations Act, 1947, to

provide for the settlement of emergency labor disputes

affecting commerce which imperil the health and safety of

a major region of the Nation.

1 Be it enacted by the Senate and House of Represent a-

2 tives of the United States of America in Congress assembled,

3 That (a) the first sentence of section 206 of the Labor Man-

4 agement Relations Act, 1947, is amended to read as fol-

5 lows: "Whenever, in the opinion of the President, a threat-

6 ened or actual strike or lockout in an industry affecting corn-

7 merce will, if permitted to occur or to continue, imperil the

8 health and safety of the Nation or a major region thereof,

9 he may appoint a board of inquiry to inquire into the issues

10 involved in the dispute and to make a written report to him

11 within such time as he shall prescribe.".

II
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1 (b) (1) Section 208 (a) (i) of such Act is amended to

2 read as follows:

3 "(1) is in an industry affecting commerce; and".

4 (2) Section 208 (a) (ii) of such Act is amended by

5 striking out the words "health or safety of the Nation or

6 a major region thereof".

7 (c) Section 209 (a) of such Act is amended by striking

8 out the words "national health or safety" and inserting in

D lieu thereof the words "health or safety of the Nation or a

10 major region thereof".
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IN THE SENATE OF THE UNITED STATES

OCTOBER 5, 1971
Mr. STAFFORD introduced the following bill; which was read twice and referred

to the Committee on Labor and Public Welfare

A BILL
To amend the Railway Labor Act to provide more effective

means for protecting the public interest in national emer-

gency disputes involving the railroad and airline trans-

portation industries, and for other purposes.

1 Be it enacted by the Senate and House of Represent a-

2 tives of the United States of America in Cong. ress assembled,

3 That section 10 of the Railway Labor Act (45 U.S.C. 160)

4 is amended 'to read as follows:

5 "EMERGENCY PROCEDURES

6 "SEC. 10. If a dispute between a carrier and its em-

7 ployees be not adjusted under the foregoing provisions of this

S Act a-nd should, in the judgment of the Mediation Board,

1"1-0
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1 threaten substantially to interrupt interstate commerce to a

2 degree such as to deprive any section of the country of es-

3 sential transportation service, the Mediation • Board shall

4 notify the President, who may thereupon, in his discretion,
5 invoke the procedures provided in title III of this Act by

6 notification to the parties concerned and to the National

7 Mediation Board. Upon such notification by the President,
8 and for sixty days thereafter, no change, except by agree-

9 ment, shall he made by the parties to the controversy in the

/0 conditions out of which the dispute' arose.".

11 SEC. 2. The Railway Labor Act is amended by adding at

12 the end thereof the following new title:

13 "TITLE III

14 "SEc. 301. Upon notification by the President of the in-

15 vocation of the procedures of this title as provided in section

16 10 of this Act, the National Mediation Board shall, within

17 thirty days, recommend to the President specific actions

18 under this title which it deems most appropriate to the settle-

19 ment of the dispute and the protection of the public interest.

20 Such recommendations shall not be made public, nor shall

21 they he disclosed in whole or in part to the parties concerned

22 in the dispute. During subsequent proceedings under this

23 title, the National Mediation Board shall, at any time it

24 deems desirable or at the request of the President, submit

25 additional procedural recommendations to the President for
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1 his consideration. Such additional recommendations shall

2 not be made public nor disclosed in any way to the parties

3 concerned in the dispute. No recommendations made under

4 this section shall (be binding on the President.

5 "SEc. 302. During the sixty-day peliod provided in sec-

6 tion 10 of title I of this Act, the President m.ay, in his discre-

7 tion, create a board to investigate and report respecting such

8 dispute. The report of the board shall include substantive rec-

9 ommendations for agreements between the parties to the dis-

10 pute. The President shalt transmit such recommendations to

11 the parties, and may make such recommendations public if

12 he so desires. Such board shall be composed of such number

13 of persons as the President may deem desirable. No member

14 of the board shall be pecuniarily or otherwise interested in

15 any organization of employees or any carrier. The compensa-

16 tion of the members of any such board shall be fixed by the

17 President. Such board shall be created separately in each

18 instance and it shall investigate promptly the facts as to the

19 dispute and make a report thereon to the President within

20 the sixty-day period referred to in section 10 of title I of this

21 Act. There is authorized to be appropriated such sums as

22 may be necessary for the expenses of such board, including

23 the compensation and the necessary traveling expenses and

24 expenses actually incurred for subsistence, of the members

25 of the board. All expenditures of the board shall be allowed
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1 and paid on the presentation of itemized vouchers therefor

2 approved by the chairman.

3 "SEc. 303. If, at. the end of the sixty-day period referred

4 to in section 10 of title I of this Act, no agreement has been

5 reached by the parties to the dispute, and if the President

6 finds that the dispute threatens substantially to interrupt

7 interstate commerce to a degree such as to deprive any sec-

8 tion of the country of essential transportation service, he shall

9 proceed under the provisions of section 305, 306, or 307 of

10 this title. Until final agreement to the dispute is reached, the

11 President shall continue to proceed under these sections in

12 such sequences as he may deem appropriate, except that he

13 shall proceed initially under the provisions of section 306

14 unless he finds that the national health and safety would

15 thereby be immediately imperiled.

16 "SEc. 304. The provisions of sections 305, 306, and

17 307 of this title shall apply immediately upon the President's

18 announcement in each instance. If the provisions of either

19 section 305 or 307 are selected by the President while any

20 selective strikes are in progress under section 306, those

21 strikes shall be terminated, and the provisions of section 305

22 or 307 will apply, immediately.

23 "ADDITIONAL COOLING-OFF PERIOD

24 "SEc. 305. If the President elects to proceed under the

25 provisions of this section, he shall direct the parties to the

70-725 0 - 72 - pt. 1 - 7
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1 controversy to refrain for a period of not more than thirty

2 days from making any changes, except by agreement, in

3 the terms and conditions of employment which were in effect

4 at the time of the President's notification invoking the pro-

5 visions of title III of this Act. During such period the parties

6 shall continue to bargain collectively, and the National Media-

7 tion Board shall continue to •mediate the dispute.

8 "SELECTIVE STRIKES

9 "SEc. 306. (a) If the President elects to proceed under

10 the provisions of this section, the employees affected by the

11 dispute may, after notice of not less than ten days to the

12 carriers concerned, selectively strike, subject to the limits-

13 tions and obligations of partial operation imposed by sub

14 section (b) of this section, any of the carriers or carrier

15 systems to whom such proposal was directed without con-

16 currently striking other carriers to whom such proposal was

17 also directed and who may have been jointly or concurrently

18 involved with the struck carrier or carriers in the previous

19 handling of the dispute under this Act. For the purposes of

20 this section a strike in the railroad industry shall be a 'selec-

21 tive' strike if not more than two such carriers or groups of

22 such carriers operating in a system in any one of the eastern,

23 the western, or the southeastern regions are concurrently

24 struck and the aggregate revenue ton miles transported by

25 all such carriers in any one region who are concurrently
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1 struck did not in the preceding calendar year exceed 20 per

2 centum of the total revenue ton miles transported by all car-

3 riers in such region in such year. If only one railroad carrier

4 is struck in any one region, the revenue ton mile limitation

5 shall not apply in that region. The eastern, the western, and

6 the southeastern regions as used in this subsection mean,

7 respectively, the carriers represented by the Eastern, West-

8 ern, and the Southeastern Carriers' Conference Committees

9 and any other carriers operating in the territories in which

10 such carriers respectively operate.

11 "(b) Whenever a selective strike or a strike of any

12 combination of carriers occurs, such carrier or carriers and

13 representative or representatives of the employees on strike

14 shall provide service and transportation for such persons and

15 commodities as may be directed by the President pursuant to

16 the provisions of this subsection. In order to proceed under

17 this subsection, the President must find that such services or

18 transportation cannot in any way be provided by alternate

19 rail, truck, water, or air transportation, and must find that

20 the termination of such services or transportation would irn-

21 mediately imperil the national health or safety. The Secretary

22 of Transportation, the Secretary of Defense, the Secretary of

23 Commerce, the Office of Emergency Preparedness, the Joint

24 Board on Fuel Supply and Rail Transport, and other inter-

25 ested governmental agencies shall advise the President as to
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7

the necessity for such services and transportation, which shall

include, but not necessarily be limited to, transportation of

defense materials, coal for the generation of power, operation

of passenger trains, including commuter service, and opera-

tion of key interchange points or jointly owned facilities of

a struck carrier.

"(c) Whenever the President has proceeded under

the provisions of this section, it shall be unlawful for any

carrier to lock out any craft or class of its employees, or

any segment of any such class or craft, or in any manner

to diminish its transportation service in consequence of any

dispute subject to this section unless such carrier is caused

to diminish such service by a strike of all or some portion

of its employees, and then only as permitted by applicable

agreements and in accordance with the notice and other

provisions of such agreements.

"(d) In any dispute subject to the provisions of this

section, any agreements affecting rates of pay, rules, or

working conditions between the employees or their repre-

sentatives and any carriers which have been struck under

this section shall be immediately offered jointly, without

change, to all carriers who have been jointly or concur-

rently involved in the previous handling of the dispute

under this Act. If all such carriers do not, within ten days

after any such offer, jointly accept such agreements without
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1 change, the agreements shall be then offered, individually,

2 to each such carrier. If any such carrier does not, within

3 ten days after having received such individual offer, indi-

4 vidually accept such agreements without change, the em-

5 ployees affected by the dispute may selectively strike such

6 carrier, subject to the limitations specified in subsection (a)

7 of this section.

8 "(e) In the event that separate disputes within a single

9 industry are simultaneously subject to this section, the limita-

10 tions provided in subsection (a) and subsection (b) of

11 this section shall apply jointly to all selective strikes within

12 that industry.

13

14

15

16

17

18

19

20

21

22

23

"FINAL OFFER SELECTION

"SEC. 307. (a) If the President elects to proceed under

the provisions of this section, he shall direct each party to

submit a sealed final offer to the Secretary of Labor within

five days. Each party may at the same time submit one

alternative sealed final offer. If any party refuses to submit

a final offer, the last offer made by such party during previ-

ous bargaining shall be deemed that party's final offer, and

shall be prepared, sealed, and submitted to the Secretary by

the National Mediation Board. Any offer submitted by a

party pursuant to this section must resolve all the issues in-

24 volved, and shall be restricted to matters arising from the no-
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1 tices filed under section 6 of the Act concerning the particu-

2 lar dispute.

3 "(b) The parties may, within ten days after the Presi-

4 dent has proceeded under the provisions of this section, select

5 a three-member panel to act as the final offer selector. If

6 the parties are unable to agree on the composition of the

7 panel, the President shall select the panel.

8 "(c) The provisions of section 302 of title III of this

9 Act shall apply to the panel.

10 "(d) The panel shall immediately upon its selection,

11 conduct an informal hearing in which it may direct either

12 party or the Government to provide any relevant information

13 regarding the dispute or the factors referred to in subsection

14 (e) of this section.

15 "(e') Thirty days after the selection of the panel. if

16 no complete agreement has been reached by the parties, the

17 Secretary shall transmit to the panel the sealed final offers,

18 and the panel shall select within five days, the most reason-

19 able, in its judgment, of those final offers. The party which

20 submitted the final offer selected by the panel shall not be

21 identified by the panel, and the remaining final offers shall

22 not be disclosed in any way, and shall be returned to the

23 parties. The panel may take into account the following

.24 factors:
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"(1) past collective bargaining contracts between

the parties including the bargaining that led up to such

contracts;

"(2) comparison of wages, hours, ,and conditions of

employment of the employees involved, with wages,

hours, and conditions of employment of other employees

doing comparable work, giving consideration to factors

peculiar to the industry involved;

"(3) comparison of wages, hours, and conditions of

employment as reflected in industries in general, and in

the same or similar industry;

"(4) security and tenure of employment with due

regard for the effect of technological changes on manning

practices or on the utilization of particular occupations;

and

"(5) the public interest, and any other factors nor-

mally considered in the 'determination of wages, hours,

and conditions of employment.

"(f) The panel shall not compromise nor alter the final

offer that it selects. Selection of a final offer shall be based

on the content of the final offer and no consideration shall

be given to, nor shall any evidence be received concerning,

the collective bargaining in the particular dispute, including

offers of settlement not contained in the final offers, except

that the panel shall receive in evidence and give considera-
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1 tion to the report of any board created under section 302 of

2 this Act with respect to the particular dispute.

3 "(g) During the period commencing when the Presi-

4 dent has proceeded under the provisions of this section, the

5 parties are directed to undertake collective bargaining in good

6 faith under the auspices of the National Mediation Board. If,

7 before the panel has announced its selection of a final offer,

8 any complete agreement is reached concerning the issues

9 under dispute, notwithstanding the final offers submitted in

10 accordance with this section, then the provisions of this see-

11 tion no longer apply, the final offers will be returned to the

12 parties without being disclosed in any way, and the agree-

13 merits readhed will be considered final and binding.

14 "(Ii) From the time the President proceeds under the

15 provisions of this section, until the panel selects the final offer

16 it judges most reasonable or until agreement is reached be-

17 tween the parties under subsection (g) , no changes shall be

18 made in the terms and conditions of employment which were

19 in effect at the time of the President's notification invoking

20 the provisions of title III of this Act.

21 " (i) The final offer selected by the panel shall be

22 deemed to represent the contract between the parties, and

23 shall be conclusive unless found arbitrary and capricious."
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IN THE SENATE OF THE UNITED STATES

NOVEMBER 12, 1971

Mr. TAFT introduced the following bill; which was read twice and referred
to the Committee on Labor and Public Welfare

A BILL
To amend the Labor-Management Relations Act, 1947, and

the Railway Labor Act to provide for the settlement of

certain emergency labor disputes.

1 Be it enacted by the Senate and House of Represent a-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Emergency Labor Dis-

4 putes Act of 1971".

5 SEC. 2. (a) Congress hereby finds-

6 (1) that the present procedures established by sec-

7 tions 206-10 of the Labor-Management Relations Act,

8 1947, and section 10 of the Railway Labor Act for deal-

9 ing with labor disputes which threaten the health and

10 safety of the American people or tend to deprive any sec-

II
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1 tion of the country of essential transportation services are

2 inadequate and have, in certain cases, produced a de-

3 terioration of the collective-bargaining process as well

4 as an intensification of emergencies created by such

5 disputes;

6 (2) the use of present procedures for resolving such

7 labor disputes has not prevented serious disruptions in

8 operations and services essential to the health and safety

9 of the Nation or a substantial part of its population or

10 territory; and

11 (3) a permanent range of flexible procedures per-

12 mitting prompt action to deal with national or regional

13 emergencies created by labor disputes is necessary to

14 prevent imperiling the health and safety of the Nation or

15 a substantial part of its population or territory by such

16 disputes and to encourage and maintain free collective

17 bargaining.

18 (b) It is the purpose of this Act to make available a

19 range of flexible procedures to be utilized in taking emer-

20 gency action, to prevent the interruption of operations or

21 services essential to the health and safety of the Nation or

22 a substantial part of its population or territory because of

23 actual or threatened strikes or lockouts.

24 SEC. 3. Sections 206-209 of the Labor-Management

25 Relations Act, 1947, are amended to read as follows:
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1 "SEC. 206. (a) Whenever in the opinion of the Presi-

2 dent of the United States a threatened or actual strike Or

3 , lockout or other labor dispute in an industry affecting corn-

merce may, if permitted to occur or to continue, imperil die

5 health or safety of the Nation or a substantial part of its popu-

6 lation or territory, he may appoint a board of inquiry to in-

7 quire into the issues involved in the dispute and to make a

8 written report to him within such time as he shall prescribe.

9 Such report shall include a statement of the facts with respea

113 to the dispute, including each party's statement of its own

11 position, Und, if the President so directs at any time, there

12 shall be included in such report or in a supplemental report

13 the recommendations of the board of inquiry for the settle-

14 talent 'of some or all of the issues in dispute. The President

15 shall file a copy of such report with the Secretary of Labor

16 and shall make its contents available to the public.

17 "(b) Upon receiving a report or a supplemental report

18 , from a board of inquiry, the Secretary may initiate one oil

19 more of the following actions: (1) He may direct for a

20 specified period not to exceed 30 days no change in the coil-

21 ditions out of which the dispute arose shall be made by the

22 parties to the dispute, except by agreement. During such

23' period the parties to the dispute shall be under a duty to

24 bargain collectively, but neither party shall be under a duty
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to accept in whole or in part any recommendations of the

board of inquiry.

"(2) (a) He may issue an order specifying the extent

and condition of partial operation that must be maintained;

Provided, That in no event, shall his order place a greater

economic burden on any party than that which a total cessa-

tion of operations would impose.

"(b) The parties shall not interfere by resort to strike

or lockout with the partial operation ordered by the Secre-

tary. The Secretary's order shall be effective for a period

determined by the Secretary, but not to exceed one hundred

and eighty days.

"(c) The Secretary's order or any modification thereof

shall be conclusive unless found arbitrary or capricious by

the district court which granted the injunction pursuant to

section 208 of this Act.

"(d) (1) The Secretary shall issue his order no later

than thirty days from the receipt of the report from the

President, unless the parties, including the Government,

agree to an extension of time but such extension shall reduce

pro tanto the maximum effective period of the board's order.

"(2) On notice to the parties, the Secretary may at any

time during the period of partial operation modify its order

as it deems necessary to effectuate the purposes of this

section.
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1 "(e) Until the Secretary makes his determination and

2 during any period of partial operation ordered by the Sec-

3 retary, no change, except by agreement, shall be made in

4 the terms and conditions of employment. If the Secretary

5 determines that the implementation of any particular term

6 of 'the existing terms and conditions of employment is in-

7 consistent with the conditions of partial operation, he may

8 order the suspension or modification of that term but only

9 to the extent necessary to make it consistent with the con-

10 ditions of partial operation.

11 "(3) (a) Ile may direct each party to submit to him a

12 final offer within three days. Each party may at the same

13 time submit one alternative final offer. The Secretary shall

14 transmit the offers to the other parties simultaneously.

15 "(b) If a party or parties refuse to submit a final offer,

16 the last offer made by such party or parties during previous

17 bargaining shall be deemed that party's or parties' final offer.

18 Any offer submitted by a party pursuant to this section

19 must constitute a complete collective-bargaining agreement

20 and resolve all the issues involved in the dispute.

21 "(c) The parties shall continue to bargain collectively

22 for a period of five days after they receive the other parties'

23 offers. The Secretary may act as mediator during the period

24 of the final offer selection proceedings.
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"(d) If no settlement has been reached before the end

2 of the period prescribed in subsection (c) of this section, the

3 parties may within two days select a three-member panel to

4 not as the final offer selector. If the parties are unable to agree

5 on the composition of the panel, the President shall appoint

6. the panel.

, 7 "(e) No person who has a pecuniary or other interest

8 in any organization of employees or employers or employers'

9, organizations which are involved in the dispute shall be ap-

10 pointed to such panel.

11

12

(f). The provisions of sections 207.(b) .and 207 (c) of

this Act shall apply to the panel.

13 "(g) The panel shall conduct an informal hearing in

14 accordance with section 207(c) of this Act insofar as prac-

15, ticable, except that-

16 " (1) the Government shall have no right to par-

ticipate; and

18 " (2) the thirty-day period in which the panel shall

19 complete its hearings and reach its determination shall

20 run from the time that the Secretary directed the parties

21 to submit final offers.

22 (h) The panel shall at no time engage in an effort to

23 mediate or otherwise settle the dispute in any Manner other

24 than that prescribed by this section.

2p "(1) From the time of selection of the panel until such
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1 time as the panel makes its selection, there shall be no corn-

2 munication by the members of the panel with third parties

3 concerning recommendations for settlement of the dispute.

4 "(j) Beginning with the direction of the Secretary to

5 submit final offers and until the panel makes its selection,

6 there shall be no change, except by agreement of the parties,

7 in the terms and conditions of employment. In no instance

8 shall such period exceed thirty days.

9 "(k) The panel shall not compromise or alter the final

10 offer that it selects. Selection of a final offer shall be based on

11 the content of the final offer and no consideration shall be

12 given to, nor shall any evidence be received concerning, the

13 collective bargaining in this dispute including offers of settle-

14 ment not contained in the final offers.

15 "(1) The panel shall select the most reasonable, in its

16 judgment, of the final offers submitted by the parties. The

17 panel may take into account the public interest, and any

18 other factors normally considered in the determination of

19 wages, hours, and conditions of employment.

20 "(m) The final offer selected by the panel shall be

21 deemed to represent the contract between the parties.

22 "(n) The determination of the panel shall be conclusive

23 unless found arbitrary and capricious by the district court

24 Which granted the injunction pursuant to section 208 of this

25 Aot.
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1 "(4) (a) He may direct the Attorney General to peti-

2 tion any district court of the United States having jurisdiction

3 of the parties to enjoin such strike or lockout or the continu-

4 ing thereof, and if the court finds that such threatened or

5 actual strike or lockout—

(i " (i) affdcts an entire industry or a substantial part

7 thereof engaged in trade, commerce, transportation,

8 transmission, or communication among the several States

9 or with foreign nations, or engaged in the production of

10 goods for commerce; and

11 "(ii) if permitted to occur or to continue, will im-

12 peril the national health or safety, it shall have jurisdic-

13 tion to enjoin any such strike or lockout, or the continu-

14 ing thereof, and to make such other orders as may be

15 appropriate.

16 "(b) In any case, the provisions of the Act of March 23,

17 1932, entitled 'An Act to amend the Judicial Code and to

1.3 define and limit the jurisdiction of courts sitting in equity, and

19 for other purposes', shall not be applicable.

20 "(c) The order or orders of the court shall be subject

21 to review by the appropriate circuit court of appeals and by

22 the Supreme Court upon writ of certiorari or certification as

23 provided in sections 239 and 240 of the Judicial Code, as

24 amended (U.S.C., title 28, sec. 1254) .

25 "SEc, 207. (a) The board of inquiry shall be composed
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1 of a chairman and such other members as the President shall

2 determine, and shall have power to sit and act in any place

3 within the United States and to conduct such hearings either

4 in public or in private, as it may deem necessary or proper,

5 to ascertain the facts with respect to the causes and oircum-

6 stances of the dispute.

7 "(b) Members of the board of inquiry or panel ap-

8 pointed under section 206 (b) (3) shall receive compensa-

9 tion, at the daily rate prescribed for GS-18 under section

10 5332 of title 5, United States Code, for each working day

11 on the board or panel, together with necessary travel and

12 subsistence expenses.

13 "(c) For the purpose of any hearing or inquiry con-

14 ducted by any board or panel appointed under this title, the

15 provisions of sections 9 and 10 (relating to the attendance

16 of witnesses and the production of books, papers, and docu-

17 ments) of the Federal Trade Commission Act of Septem-

18 her 16, 1914, as amended (U.S.C. 19, title 15, sections 49

19 and 50, as amended) , are hereby made applicable to the

20 powers and duties of the board and panel.

21 "(d) Any board or panel established under this Act

22 shall act by majority vote.

23 "(e) A vacancy on any such board or panel shall not

24 impair the right of the remaining members to exercise all

25 of the powers of such board or panel. Such vacancy shall
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be filled by the same procedure as provided for initial appoint-

2 ment outlined in this Act.

3 "SD°. 208. (a) The provisions of this title and orders

4 or determinations issued thereunder shall be enforceable

5 upon suit by the Attorney General, through such orders

6 as may be appropriate by any court having jurisdiction of

7 any of the parties.

8 "(b) Any action broUght under this section shall be

9 heard and determined by a three-judge district court in

10 accordance with section 2284 of title 28, United States Code.

The order or orders of the court shall be subject to review

12 by the Supreme Court in accordance with section 1253 of title

13 28, U.S.C.

14 "SDI 209. (a), Notwithstanding any other provisions of

15 this Act, whenever any employer proposes a change in work

16 rules affecting employees as contained in any labor agree-

17 ment, unless such work rules relate solely to the health or

18 safety of employees, the employer may make such change

19 effective as proposed, if (1) any cost savings realized as a

20 result of such change affecting rules will be shared 50 per

21 centum each by the employer implementing such a change

22 and the nonprofessional and nonsupervisoral employees, as

23 defined in title I of the Labor Management Relations Act

24 of 1947, and (2) any reduction in the number of operating

11
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employees of such employer contemplated by the proposed

change affecting rules will be accomplished by attrition.

"(b) Nothing in this subsection shall be construed to

prevent carriers and representatives of the employees from

entering into an agreement affecting work rules.

6 "(c) For the purposes of clause ( 1 ) of subsection (a)

7 of this section, payments to employees shall be on a rier

8 capita basis and shall be made not later than four months

9 following the end of the fiscal year. In the event that any

10 employee was not employed by an employer for the entire

11 fiscal year preceding the payment date, the payment to

12 such employee hereunder shall be prorated to cover the

13 period of employment.

14 "(d) In the event that any representative of affected

15 employees contests the amount of cost savings as determined

16 by the employer under clause (1) , subsection (a) of this

17 section, said representative and the employer shall mutually

18 designate and compensate a certified public accountant,

19 whether an individual, partnership, or corporation, which

20 accountant shall make a determination of the cost savings.,

21 which determination shall thereupon be final and binding."

92 SEC. 4. Section 210 of the Labor-Management Relation

23 Act, 1947, is repealed.
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1 SEC. 5. Section 212 of the Labor-Management Relations

2 Act, 1947, is amended to read as follows:

3 "REPEAL OF SECTION 10 OF THE RAILWAY LABOR ACT

4 "SEC. 212. Section 10 of the Railway Labor Act is

5 hereby repealed: Provided, That such section shall continue

6 in effect with respect to any emergency board in existence

7 on the effective date of this Act. Disputes heretofore subject

8 to section 10 of the Railway Labor Act shall be subject to

9 provisions of this title."

10 SEC. 6. Title II of the Labor-Management Relations

11 Act, 1947, is amended by adding at the end thereof the

12 following new section:

13 "RIGHTS OF EMPLOYEES

14 "SEC. 213. Nothing in this title shall be construed to

15 limit the right of any employee to resign from his position

16 of employment."

17 SEC. 7. INAPPLICABILITY OF THE NORRIS-LA GUARDIA

18 ACT.—The provisions of the Act of March 23, 1932, entitled

19 "An Act to amend the Judicial Code and to define and limit

20 the jurisdiction of courts sitting in equity, and for other pur-

21 poses, shall not be applicable to any judicial proceeding

22 brought under or to enforce the provisions of this Act.
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92D CONGRESS
1ST SESSION S. 2959

IN THE SENATE OF THE UNITED STATES

DECEMBER 6 (legislative day,. DECEMBER 4), 1971

Mr. TAFT (for himself and Mr. Foxo) introduced the following bill; which
was read twice and referred to the Committee on Labor and Public Welfare

A BILL
To amend the Labor-Management Relations Act, 1947, and the

. Railway Labor Act to provide for the settlement of certain

emergency labor disputes.

1 Be it enacted by the Senate and House of Represent a-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Emergency Labor Din-, ,

4 putes Act of 1971".

5 SEC. 2. (a) Congress hereby finds-

6 (1) that the present procedures established by sec-,

7 tions 206-210 of the Labor-Management Relations Act,

8 1947, and section 10 of the Railway Labor Act for

9 dealing with labor disputes which threaten the health or

10 safety of the Nation or a substantial part of its population

II
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1 or territory, or deprive any section of the country of

2 essential transportation services need to be amended to

3 provide a greater flexibility in preventing national or

4 regional emergencies created by labor disputes;

5 (2) present procedures for resolving such labor dis-

6 putes need to be amended to prevent serious disruptions

7 in operations and services essential to the health or

8 safety of the Nation or a substantial part of its population

9 or territory; and

10 (3) additional procedures need to be made avail-

11 able to permit prompt action to deal with national or

12 regional emergencies created by labor disputes is neces-

13 sary to prevent imperiling the health or safety of the

14 Nation or a substantial part of its population or territory

15 by such disputes and to encourage and maintain free col-

16 lective bargaining.

17 (b) It is the purpose of this Act to make available a

18 range of flexible procedures to be utilized in taking emer-

19 gency action, to prevent the interruption of operations or

20 services essential to the health or safety of the Nation or a

21 substantial part of its population or territory because of actual

22 or threatened strikes or lockouts.

23 SEC. 3. Sections 206-209 of the Labor-Management

24 Relations Act, 1947, are amended to read as follows:

25 "SEC. 206. (a) Whenever in the opinion of the Presi-
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1 dent of the United States a threatened or actual strike or

2 lockout or other labor dispute in an industry affecting

3 commerce may, if permitted to occur or to continue, imperil

4 the health or safety of the Nation or a substantial part of

5 its population or territory, or deprive any section of the

6 country of essential transportation services, he may appoint

7 a board of inquiry to inquire into the issues involved in the

8 dispute and to make a written report to him within such

9 time as he shall prescribe. Such report shall include a

10 statement of the facts with respect to the dispute, including

11 each party's statement of its own position, and, if the Presi-

12 dent so directs at any time, there shall be included in such

13 report the recommendations of the board of inquiry for

14 the settlement of some or all of the issues in dispute.

15 The President shall file a copy of such report with the Secre-

16 tary of Labor and shall make its contents available to the

17 public.

18 "(b) Upon receiving the report from a board of in-

19 quiry, the Secretary may initiate one or more of the follow-

20 ing actions:

21 "(1) (A) He may issue an order for a specified period

22 not to exceed thirty days that work shall resume or continue,

23 but otherwise no change in the conditions out of which the

24 dispute arose shall be made except by an agreement. During

25 such period the parties to the dispute shall be under a duty
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1 to bargain collectively, but neither party shall be under a

2 duty to accept in whole or in part any recommendations of

3 the board of inquiry.

4 "(B) The Secretary's order shall be conclusive unless

5 found arbitrary or capricious by a three-judge Federal dis-

6 trict court, pursuant to section 2284 of title 28, United

7 States Code. The judgment of the court shall be subject to

8 review by the Supreme Court in accordance with section

9 1253 of title 28, United States Code.

10 "(2) (A) He may issue an order for partial operation

11 specifying the extent and condition of partial operation that

12 must be maintained: Provided, That in no event shall his

13 order place a greater economic burden on any party than that

14 which a total cessation of operations would impose.

15 "(B) The parties shall not interfere by resort to strike

16 or lockout with the partial operation ordered by the Secre-

17 tary. The Secretary's order shall be effective for a period

18 determined by the Secretary, but not to exceed one hundred

19 and eighty days.

20 " (C ) The Secretary's order shall be conclusive unless

21 found arbitrary or capricious by a three-judge Federal district

22 court, pursuant to section 2284 of title 28, United States

23 Code. The judgement of the court shall be subject to review

24 by the Supreme Court in accordance with section 1253 of

25 title 28, -United States Code.
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"(D) (i) The Secretary shall issue his order for partial

operation no later than thirty days from the receipt of the

report from the President, unless the parties including the

Government, agree to an extension of time.

"(ii) On notice to the parties, the Secretary may at

any time during the period of partial operation modify its

order as it deems necessary to effectuate the purposes of

this section.

"(E) Until the Secretary makes his determination

and during any period of partial operation ordered by the

Secretary, no change, except by agreement, shall be made

12 in the terms and conditions of employment. If the Secre-

13 tary determines that the implementation of any particular

14 term of the existing terms and conditions of employment is

15 inconsistent with the conditions of partial operation, he

16 may order the suspension or modification of that term but

17 only to the extent necessary to make if consistent with the

18 conditions of partial operation.

19 "('3) (A) He may direct each party fo submit to him

20 within three days a list of all resolved and unresolved is-

21 sues in the dispute. The Secretary shall, within four days

22 after the expiration of the three-day period, prepare a corn-

23' plete list 'of the unresolved issues, and send a copy of such

24 issue*s to each Party. After receipt of the issues from the

25 Secretary, 'each' party shall within five days submit to the
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1 Secretary a final offer covering each of the unresolved

2 issues. Each party may at the same time submit one al-

3 ternate final offer covering all the unresolved issues. The

4 Secretary shall forthwith transmit the final offers and any

5 alternative offers to the parties.

6 "(B) The parties shall continue to bargain collectively

7 for a period of five days after the Secretary has transmitted

8 the final offers and any alternative offers. During such five

9 days the Secretary may act as a mediator. If no settlement

10 is reached during such five-day period, the parties 'shall

11 within two days thereafter mutually appoint a three-member

12 panel to act as the final offer selector. If the parties are

13 unable to agree on the composition of the panel, the Presi-

14 dent shall appoint the panel.

15 "(C) No person who has a pecuniary or other interest

16 in any organization of employees or employers or employers'

17 organizations which are involved in the dispute shall be

18 appointed to such panel.

19 "(D) The provisions of sections 207 (b) through

20 207 (e) of this Act shall apply to the panel.

21 "(E) The panel shall conduct an informal hearing and

22 shall select a final offer within thirty days from the date

23 when the panel was appointed. The Government shall not

24 participate in the hearing or in the selection of the offer.

25 "(F) The panel shall at no time engage in an effort
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to mediate or otherwise settle the dispute in any manner

other than that prescribed by this section.

"(G) From the time of selection of the panel until such

time as the panel makes its selection, there shall be no com-

munication by the members of the panel with third parties

concerning recommendations for settlement of the dispute.

"(H) Beginning with the direction of the Secretary to

submit final offers and until the panel makes its selection,

there shall be no change, except by agreement of the parties,

in the terms and conditions of employment.

"(I) The panel shall consider only the final offers and

alternative offers made pursuant to subsection A of this sec-

tion. The panel shall not compromise or alter any final offer

or alternative offer. Selection of a final offer shall be based on

the content of the final offers and no consideration shall be

given to, nor shall any evidence be received concerning, the

collective bargaining in this dispute including offers of settle-

ment not contained in the final offers.

"(J) The panel shall select the final offer or alternative

offer which it determines to be the most reasonable. The

panel shall take into account the public interest, and any

other factors normally considered in the determination of

wgges, hours, and conditions of employment. If any party

has failed or refused to submit a final offer, the panel shall
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forthwith and without a hearing select the final offer of the

2 other party. '1

3 " The final offer selected by the 'panel together

4 with the resolved issues shall be binding between the parties,

5 whether or not subsequently signed by both parties thereto.

6 " (L) The determination of the panel shall be conclusive

7 unless found arbitrary and' capricious by a three-judge Fed-

oral district court, pursuant to section 2284 of title 28,

9 United States Code. The judgment of the court shall be

1° subject to review by the Supreme Court in accordance with

11 section 1253 of title 28, United States Code.

12 "(4) (A) Upton receiving the report from the board of

13,' inipiry, the Secretary may direct the Attorney General to

14. petition any district court of the United, States having juris-

15 diction of the parties to enjoin such strike or lockout or the

16 continuation thereof for a. period not to exceed eighty days.

17 If, the court finds that such threatened or actual strike or

18 lockout:

19 " (i) affects an entire industry or a substantial part

20 thereof engaged in trade, commerce, transportation,

21 transmission, or communication among the several States

22 or with foreign nations, or engaged in the production

23 of goods for commerce and

24 " (ii) if permitted' tooccur or to continue, will in-

25 peril the health or safety of the Nation or a substantial
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part of its population or territory, or deprives any sec-

tion of the country of essential transportation services;

it shall have jurisdiction to enjoin any such strike or lockout,

or the continuation thereof for a period not to exceed eighty

days. The court additionally shall issue such other orders as

may be appropriate for the enforcement of this subsection.

(B) In any case, the provisions of the Act of March 23,

8 1932, entitled 'An Act to amend the Judicial Code and to

9 define and liiit the jurisdiction of courts sitting in equity,

10 and for other purposes', shall not be applicable.

11 "(C) The order or orders of the court shall be subjeCt

12 to review by the appropriate circuit court of appeals and by

13 the Supreme Court upon writ of certiorari or certification

14 as provided in sections 239 and 240 of the Judicial Code,

15 as amended (11.810., title 28, sec. 1254).

16 "Sec. 207. (a) The board of inquiry shall be corn-

17 posed of a chairman and such other members as the Presi-

18 dent shall determine, and shall have power to sit and act

19 in any place within the United States and to conduct suck

20 'hearings either in public or in private, as it may deem

21 necessary or proper, to ascertain the facts with respect to

22 the causes and circumstances of the dispute.

23 "(b) Members of the board of inquiry or panel

24 appointed under section 206(b) (3) shall receive compen-

25 sation, at the daily rate prescribed for GS-18 under section
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1 5332 of title 5, United States Code, for each working day

2 on the board or panel, together with necessary travel and

3 subsistence expenses.

4 "(c) For the purpose of any hearing or inquiry con-

5 ducted by any board or panel appointed under this title,

6 the provisions of sections 9 and 10 (relating to the attend-

7 ance of witnesses and the production of books, papers, and

8 documents) of the Federal Trade Commission Act of Sop-

9 tember 16, 1914, as amended (U.S.C. 19, title 15, secs.

10 49 and 50, as amended) , are hereby made applicable to

11 the powers and duties of the board and panel.

12 "(d) Any board or panel established under this Act

13 shall act by majority vote.

14 "(e) A vacancy on any such board or panel shall not

15 impair the right of the remaining members to exercise all

16 of the powers of such board or panel. Such vacancy shall be

17 filled by the same procedure as provided for initial appoint-

18 ment outlined in this Act.

19 "SEC. 208. (a) The provisions of this title and orders

20 or determinations issued thereunder shall be enforceable upon

21 suit by the Attorney General, through such orders as may

22 be appropriate by any court having jurisdiction of any of

23 the parties.

24 "(b) Any action brought under this section shall be

25 heard and determined by a three-judge district court in
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1 accordance with section 2284 of title 28, United States Code.

2 The order or orders of the court shall be subject to review by

3 the Supreme Court in accordance with section 1253 of title

4 28, United States Code.

5 "Sm. 209. (a) Notwithstanding any other provisions

6 of this Act, whenever any employer proposes a change in

7 work rules affecting employees as contained in any labor

8 agreement, unless such work rules relate principally to the

9 health or safety of employees, the employer may make such

10 change effective as proposed, if (1) any cost savings realized

11 as a result of such change affecting rules will be shared 50

12 per centum each by the employer implementing such a

13 change and the nonprofessional and nonsupervisorial em-

14 ployees, as defined in title I of the Labor-Management Rela-

15 tions Act of 1947, and (2) any reduction in the number of

16 operating employees of such employer contemplated by the

17 proposed change affecting rules will be accomplished by

18 attrition.

19 "(b) Nothing in this subsection shall be construed to

20 prevent carriers and representatives of the employees from

21 entering into an agreement affecting work rules.

22 "(c) For the purposes of clause (1) of subsection (a)

23 of this section, payments to employees shall be on a per capita•

24 basis and shall be made not later than four months following

25 the end of each fiscal year. In the event WO any employee
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1 was not employed by an employer for the entire fiscal year

2 preceding the payment date, the payment to such employee

3 hereunder shall be prorated to cover the period of employ-

4 ment.

5 "(d) In the event that any representative of affected

6 employees contests the amount of cost savings as determined

7 by the employer under clause (1) , subsection (a) of this

8 section, said representative and the employer shall mutually

9 designate and compensate a certified public accountant,

10 whether an individual, partnership, or corpOration, which

11 accountant shall make a determination of the cost savings,

12 which determination shall thereupon be final. ankt binding.".

13 SEC. 4. Section 210 of the Labor-Management Re-

14 lations Act, 1947, is repealed.

15 SEC. 5. Section 212 of the Labor-Management 'Re-

16 lations Act, 1947, is amended to read as follows:

17 "REPEAL OF SECTION 10 OF THE RAILWAY LABOR ACT

18 "SEc. 212. Section 10 of the Railway Labor Act is

19 hereby repealed: Provided, That such section shall continue

20 in effect with respect to any emergency board in existence

21 on the effective date of this Act. Disputes heretofore sub-

22 ject to section 10 of the Railway Labor Act shall be sub-

23 ject to provisions of this title."
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1 SEC. 6. Title II of the Labor-Management Rela-

2 tions Act, 1947, is amended by adding at the end thereof

3 the following new section:

4 "RIGHTS OF EMPLOYEES

5 "SEC. 213. Nothing in this title shall be construed to

6 limit the right of any employee to resign from his position

7 of employment."

8 SEC. 7. INAPPLICABILITY OF THE NORRIS-LA

9 GUARDIA ACT.—The provisions of the Act of March 23,

10 1932, entitled "An Act to amend the Judicial Code and to

11 define and limit the jurisdiction of courts sitting in equity, and

12 for, other purposes", shall not be applicable to any judicial

13 proceeding brought under or to enforce the provisions of this

14 Act.

70-725 0 - 72 - pt. 1 - 9
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• The. CHAIRMAN. In considering this legislation, I believe all of us,including the public, must be continually aware of some questionswhich are basic to our American way of life. We must consider the
meaning of the free collective bargaining process in the 1970's as well
as the right of labor to withhold its services and the right of manage-
ment to cease production.
We must carefully explore the right of society to compel some of its

members to work at a specific job under terms specified by society or
one of its institutions.
At one extreme we have the clear right of society, during time of

war, to order its members to service in the national defense. At the
other extreme we have a clear constitutional prohibition against in-
voluntary servitude. Our problem, of course, falls between the ex-
tremes.

Ultimately, we must also consider whether any method of imposing
a labor settlement will work. This is not a theoretical question. It was
only a few months ago that the Government's power to do just that
was sorely tested in the postal dispute.
A recent report on emergency disputes states as follows:
As with almost any critical problem with which Congress must wrestle, the

problem of crisis strikes has produced a number of suggested "fail-sale" solu-
tions. Some of the suggested remedies . . . have specious surface appeal of effici-
ency, simplicity, and logic. But on careful examination, most of these can be
shown to be damaging to free collective bargaining and our economic system.
This statement, which validly suggests careful consideration of the

proposals, is not from a report of a so-called prolabor legislator; it is
not even from the AFL—CIO. It is from the most recent analysis and
recommendations on emergency disputes prepared jointly by the Na-
tional Association of Manufacturers and the U.S. Chamber of Com-
merce.
We are about to begin this very difficult problem with the statement

of Secretary Hodgson, Secretary of Labor, but before that, I turn to
my colleague, Senator Packwood.
Senator PACKWOOD. Mr. Chairman, Mr. Secretary, as far as I am

concerned the present law makes a farce and a mockery out of ration-
ale. We are going to have to decide once and for all—and I hope this
hearing is the start of that decision—as to whether unions—and espec-
ially in the vital transportation industries—have a right to strike or
not.
I haven't determined for myself what my own decision will be but

I can assure you, as Secretary and you, as chairman, that I am not
going to vote for any more emergency settlements in Congress until
we have reached a policy decision.
Your statement is a good start. The bills we have got before us are

a good start. But I hope this Congress has the tenacity and courage
to come forth with a decision that gives unions and management some
idea of what to look for prospectively instead of having to wait until a
deadline and an emergency situation.
The CHAIRMAN. Mr. Secretary ?
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STATEMENT OF HON. JAMES D. HODGSON, SECRETARY OF LABOR;
ACCOMPANIED BY LAURENCE H. SILBERMAN, UNDERSECRE-
TARY; W. J. USERY, JR., ASSISTANT SECRETARY FOR LABOR-
MANAGEMENT RELATIONS; AND PETER G. NASH, SOLICITOR

Secretary HODGSON. Thank you very much, Mr. Chairman.
The Chairman and members of the subcommittee: I am glad you

have given me this opportunity to be with you this morning to discuss
the administration's proposal to deal with the problem of emergency
labor disputes in the transportation industry.

It was just last month that I was here discussing with you the crisis
brought about by a threatened walkout of the railway signalmen. As
the President said in his message to Congress of May 17 concerning
that crisis:
The time has long since passed for active consideration and action by the

Congress on the proposals which I have twice presented to it to resolve emer-
gencies such as this in an equitable and conclusive manner and, thus to preclude
the necessity of congressional action on each individual dispute.

The examination which this subcommittee begins today will, and
must, I believe, result in much needed statutory reform in a critical
area of labor relations policy:
Reform which will redound to the benefit of labor and management,

alike;
Reform which will ease the burden on the Congress and the courts;
Reform which will rationalize labor relations in the transportation

industry, serve the public need for critical services and enhance free
collective bargaining in one of our Nation's most basic industries,
transportation.
The members of this subcommittee are very aware of the extraordi-

narily difficult time experienced in recent years in transportation in-
dustries in general, and the railroad industry in particular, in the ne-
gotiation of collective bargaining agreements.
The Railway Labor Act has proven incapable of establishing a

meaningful collective-bargaining atmosphere. The Taft-Hartley Act—
though its record is clearly better—has not always been able to pre-
vent national emergency work stoppages in the sectors of the trans-
portation industry it covers.
It is to correct these deficiencies and to provide more effective pro-

tection for the public against the harmful, disruptive effects of major
work stoppages in the transportation industry that I am here today
to urge passage of S. 560, the administration's Emergency Public
Interest Protection Act.
To understand the critical situation in which we find collective bar-

gaining in the transportation industry, let us look at the historical ex-
perience we have had over the years with the Taft-Hartley Act and
the Railway Labor Act. To make a judgment on these two statutes we
must ask the question: How effective have they been in providing a
climate for the private settlement of labor disputes in the transporta-
tion industry?
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Turning first to the Taft-Hartley Act, we find that most major
industries except railroads and airlines are subject to its emergency
procedures.

Briefly, these procedures empower the President to appoint a board
of inquiry when he believes that a work stoppage or a threat of one
imperils the Nation's health or safety. After the board of inquiry has
reported on the issues involved in the dispute, the President may direct
the Attorney General to petition a Federal district court to enjoin
the strike for an 80-day cooling-off period. During the 80-day period,
the board of inquiry makes a second finding of fact and the employees
are given the opportunity to vote on the employer's last offer.
If at the end of the 80-day cooling-off period, the parties sill have

not resolved the dispute, the injunction expires—the string runs out.
Unless the parties voluntarily agree to continue negotiation there will
either be a strike or Congress will have to be asked hastily to enact
ad hoc legislation proscribing any work stoppage.
In its 24-year history, these Taft-Hartley emergency disputes pro-

visions have been invoked 29 times. In four instances the disputes
were settled before an injunction was issued. With respect to the re-
maining 25 disputes, 13 were settled within the 80-day cooling-off
period and 12 were settled afterward.
Of those settled after the expiration of the cooling-off period, five

of the 12 were settled without resort to a strike while seven were
settled after strikes of varying duration. Of the seven disputes involv-
ing strikes

' 
six occurred in the longshore and one in the maritime in-

dustries. Among these were a 3-month shutdown of Pacific coast ship-
ping and several partial and total shutdowns of east coast ports whose
duration ranged from 10 days to 3 months.
It may be concluded from this brief statistical history that the

Taft-Hartley emergency disputes provisions warrant high marks for
its successes. With the exception of longshore and maritime industries,
it can be credited with preventing many potential and actual work
stoppages some of which could have had a deleterious effect on the
health and safety of the country.
Therefore it is not our position that the framework provided by the

Taft-Hartley Act for encouraging collective bargaining has collapsed
or has been unresponsive to the public interest. Rather, we believe that
this framework can serve as a basis upon which to build a more effec-
tive and responsive structure for the transportation industry.
Let us now turn to the other side of the ledger and review our

historical experience with the Railway Labor Act. As you know, the
Railway Labor Act is the older of the two statutes and provides emer-
gency procedures for work stoppages in the railroad and airline
industries.
When a railroad or airline and its employee bargaining representa-

tive are unable to resolve thier differences in negotiations, the Na-
tional Mediation Board is empowered to enter the bargaining on its
own initiative, and work to assist the parties. If unsuccessful, the
Board is required to proffer voluntary arbitration to the parties. If
either refuses, the Board issues a written notice that its mediation
efforts have failed and withdraws from the case. For the next 30
days, the parties may neither strike nor lockout.
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Should the National Mediation Board decide that a strike or lock-
out. threatens. major disruption to essential transportation services
nationally or in any section of the country, it may so inform the Presi-
dent. The President may in his discretion appoint an emergency board
to study the conditions surrounding the dispute, ascertain the posi-
tions of both parties, and make recommendations for settlement.
A strike or lockout is proscribed for up to 30 days while the emer-

gency board studies the dispute and for an additional 30 days follow-
ing its report. If at the expiration of this period no settlement has oc-

curred, then the options available to the President are narrowed to

requesting special legislation from Congress or letting a work stop-

page occur.
How well have these procedures encouraged collective bargaining

and dispute settlement during the 45-year history of the Railway

Labor Act?
It should be noted at the outset that there have been only three na-

tionwide rail strikes, each lasting but a few days and only one majo
r

airline strike lasting 43 days.
But beneath this statistical tranquility lies a history of deadlock

and discord, replete with presidential seizures, even more emergenc
y

legislation by the Congress, and the expenditure of uncounted hours

and manpower resources in efforts to resolve these disputes and p
rotect

the public interest.
The history of the act reveals that its machinery has failed time an

d

time again. Only strong individually applied measures by the Ch
ief

Executive and Congress have averted major rail disruptions.

In 1943, President Roosevelt seized the railroads and arbitrated a

dispute that the machinery of the act had failed to settle. In 1946,

President Truman seized the railroads and a strike still occurred. In

that dispute, President Truman even asked Congress for the authority

to draft the strikers. In both 1948 and 1950, seizures and injunctions

were again employed to avert a nationwide rail strike.
More recently, the Railway Labor Act has been buffeted by some of

the most tumultuous labor disputes in its history. In 1967, the wage dis-

pute between six shoperaft unions and most of the major rail lines

forced Congress to act no less than three times to avert a nationwide

rail strike.
The firemen manning dispute first came to Congress in 1963 at which

time a joint resolution requiring arbitration of the dispute seemed to

settle the matter. Since that time, however, the issue has been re-

opened in bargaining and has resulted in litigation; the basic dispute

remains unsettled and is subject to strike action at any time.
Congress acted again to legislate a settlement, without strike, in the

shop craft negotiations of 1970. Again in Decmber of 1970, Congress

halted a nationwide strike involving three nonoperating unions and

the United Transportation Union. The dispute involving the UTU

is now subject to strike action. In the Signalmen's dispute of a few

weeks ago, Congerss was called upon to act to avert a nationwide

strike, at least until October 1971.
Over the history of this act, we can actually point to 190 emergency

boards being created to deal with transportation crises; this is an

average of more than four per year.
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Thus, while only a few major rail strikes have occurred during the
history of the Railway Labor Act, the national trauma which ac-
companies each such crisis brings with it economic disruption, bitter-
ness, and public disenchantment with the collective bargaining system.
We have seen this especially in the last 2 years, where one threat-

ened shutdown has followed another and where the governmental
processes could respond only through last-minute efforts to stave off
disaster. This activity clearly shows that our Nation cannot sustain anationwide disruption of essential service and therefore has effectively
removed from labor one of its most powerful economic weapons, the
national strike.
We must develop a better system for dealing with labor relations

problems in the transportattion industry. I think S. 560, the Emergency
Public Interest Protection Act, is a good bill and can do the job. I would
like this morning to discuss this bill with you—the philosophy which
shaped its provisions and why we feel it is superior to other alter-
natives.
In developing this proposal, there were essentially two routes opento us: A procedure aimed at terminating emergency work stoppagesonce they have begun or the development of a proposal, the primary

emphasis of which is to encourage settlement without such a stoppagebut providing the means for terminating emergencies in the eventthat they do occur.
In our judgment the latter approach is more sound and is consistentwith the two objectives stressed by the President in submitting this pro-posal to the 91st Congress.
The first is that the health and safety of the Nation must be pro-tected against damaging widespread stoppages.
The second is that collective bargaining should be as free as possiblefrom Government interference and that any legislation should serveto enhance, rather than reduce, the incentives to such bargaining.
With these factors in mind, the emergency disputes provisions ofthe bill would build on the Taft-Hartley Act, supplying the Presidentwith three new options for all transportation industries which wouldbe available at the end of the present Taft-Hartley procedures. Theoptions are:

(1) Extension of the cooling-off period;
(2) Partial operation of the troubled industry; and
(3) A procedure of final-offer selection.

To create a new climate for collective bargaining, the bill would also
substantially reform the procedures of the Railway Labor Act.

(a) It would require that collective bargaining agreements runfor a specified term.
(b) It would substitute private grievance and arbitration pro-

cedures during the term of agreements and would abolish the
National Railroad Adjustment Board.
(c) In place of the present emergency provisions, the pro-

cedures under the amended Taft-Hartley Act would apply, and
the mediation function of the National Mediation Board would
be transferred to the Federal Mediation and Conciliation Service.In addition, the bill also eliminates the provision in the RailroadUnemployment Insurance Act which allows striking railway employees
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to secure unemployment compensation benefits and establishes a Na-
tional Special Industries Commission to make a comprehensive study
of industries subject to emergency disputes.
In determining what procedures would be desirable for dealing with

emergency situations, it is our view that the mere availability of a care-
fully selected range of options will yield a degree of uncertainty as to
the possibility and the type of governmental intervention, and will in-
fluence the disputants to bargain earnestly from the beginning of the
dispute.
Thus, each option has been selected not only as an effective response

to a specific type of situation, but also as one element in a total pack-
age of options, the purpose of which is to encourage the parties to
bargain and, thus, to settle the dispute themselves short of an emer-
gency work stoppage.
The President would also have greater flexibility in dealing with

emergency disputes; several alternatives would be available to him to
tailor action to the needs of specific situations.
Under the administration's proposal, the President is only empow-

ered to deal with disputes which threaten national health and safety,
as in the present Taft-Hartley provisions. This is deemed more desir-
able in terms of furthering private bargaining than the present Rail-
way Labor Act procedure which may be activated by a regional
emergency.
In sum, the proposal establishes options which will deal effectively

with emergencies so as to protect the Nation's health and safety and.
which, intrinsicly and by reason of their multiplicity and form pro-
vide an incentive to collective bargaining.

Accordingly, when national health and safety is threatened, the
President would have the authority, subject to congressional veto, to
choose any one, but only one, of the following three options after the
80-day cooling-off period has run its course.

First, he would be authorized to order an additional 30-day cooling-
off period in which no strike or lockout would be permitted. An ex-
tended cooling-off period might be used when it appeared that the
parties were close to an agreement when time ran out on them.
For instance, if settlement prospects were near and the circum-

stances were such that the parties were reluctant to agree voluntarily
to an extension of time, this option could be selected. Also, there might
be times when the President, electing neither partial operation or

final offer selection, would want to delay a work stoppage up to 30
days while Congress considered the matter.
Second, the President could appoint a Board to determine whether

partial or selective operation of the troubled industry could be im-

plemented. The Board would determine the scope of the partial opera-
tion which could be in effect for a period of not more than 180 days.
Its task would be to determine by means of a hearing whether and
under what conditions partial operation of the affected industry would
be consistent with the provision of services minimally necessary to the
national health and safety.
Two conditions are imposed on partial operation. One is that the

Board must believe that the economic pressure resulting from the
partial shutdown would be sufficient to encourage the parties to resolve

the dispute.
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The other is that partial operation must not place a greater economic
burden on any party than would a complete shutdown. Before and
during the period of partial operation, no change could be made in
the terms and condition of employment, except by agreement of the
parties or action of the Board. Where substantial bargaining is obvi-
ously necessary and the use of the traditional strike and lockout pres-
sures would be beneficial to the furtherance of negotiations consistent
with the national health and safety, such an option might well be
selected.
Third, the President could select a procedure which provides for

the empaneling of a Final Offer Selection Board whose task would be
to determine by means of a hearing which final offer, submitted by a
party to the dispute, shall comprise the collective bargaining agree-
ment between the parties.
Preliminary to this process, each party would be directed by the

President to submit one or two final offers, as the parties wish, to the
Secretary of Labor. Each final offer must amount to a complete labor
contract, resolving all the issues in the dispute. After the submission
of offers, there would occur a mandatory, 5-day period of bargaining.
If the dispute remains unresolved at the end of this period, the Board
would determine which final offer is the most reasonable. Such offer,
without alteration, would comprise the collective bargaining agree-
ment of the parties.
The "final offer selection" alternative is one of the most innovative

concepts in the labor law field. It would have the effect, when chosen by
the President, of forcing the positions of the parties closer together
since it requires a selection without modification of the most reason-
able offer of a party.
The parties would be pushed toward the middle ground—the zone

of disagreement would be narrowed—because the penalty imposed for
a party's maintaining an extreme position would be the likelihood of
rejection of its offer by the panel. The presence of this option will
encourage collective bargaining in the early stage of negotiations, thus
providing greater possibility of an early settlement.
In selecting the options to place at the President's disposal, it was

our goal to develop a range of alternatives which would encourage
settlement of the dispute by the parties themselves. It is the purpose
of our new statutory structure to limit Government intervention in
free collective bargaining to an absolute minimum consistent with the
public interest.
This philosophy led to the formulation of the range of options that

you find in the administration's bill, and led to the rejection of certain
other proposals.
For instance, compulsory arbitration is not included among the op-

tions because of the "position distancing" influence it exerts on the
bargaining process. It is inconsistent with a philosophy of our options,
that of encouraging collective bargaining, narrowing the issues and
the zone of disagreement, and of limiting Government intervention to
a minimum.
The threat of compulsory arbitration tends to maximize rather than

minimize the differences between the parties since the general expec-
tation is that the arbitrator tends to split the difference between the
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parties. Some observers have argued that if compulsory arbitration
were mixed among other options, these effects would be somewhat
diluted.
However, in this sense "final offer selection" has the opposite effect

from compulsory arbitration in that it has a tendency to narrow the
issues and stimulate collective bargaining, and the inclusion of com-
pulsory arbitration would clearly diminish the true value as a pos-
sible option.

Similarly, we decided against the inclusion of a so-called "seizure"
provision. We foresee grave problems with any plan which provides
for government takeover and operation of a part of the transportation
industry during a crisis situation. The inherent difficulty is in design-
ing a system of seizure that would encourage collective bargaining
that is, one which exerts sufficient pressure on both sides without ad-
vantaging one side or the other.
As a companion to the emergency disputes provision of the bill,

and equally important, is the reform we propose for the Railway
Labor Act.
The procedures of the Railway Labor Act which most obviously

undermine, rather than strengthen, collective bargaining are the bar-
gaining and emergency disputes provisions of the act.
Under the procedures of the act, collective bargaining agreements

are not required to have termination dates and are unchangeable by
either side unless and until the procedures of the act are fulfilled that
is, formal notice, conferences, mediation, and finally, release by the
National Mediation Board.

Until the Board determines that a settlement cannot be reached
through mediation, the parties are barred from resorting to strike or
lockout. Often these procedures result in "negotiation" for months
or years, thus unreasonably deferring employee wage and benefit in-
creases and carrier operating changes.
The result is hardening of positions, and inevitable delay, all with

no discernible termination date to bargaining. The combination of
these two factors makes effective bargaining increasingly difficult and
helps explain the failure of the process and the ultimate reliance upon
governmental action to resolve disputes.
What is needed are procedures that will serve to provide an incen-

tive for real voluntary negotiation—and to assist the parties in resolv-
ing their disputes rather than serving as a steppingstone for further
governmental intervention.
The administration's bill would make major changes in these pro-

cedures. Specific contract termination dates would be required. Parties
desiring a change in the contract would be required to serve written
notice thereof at least prior to the expiration date of the contract.
After expiration of the contract, the parties would be free to resort to
self-help, and if that action threatened national health and safety, the
emergency provisions of Taft-Hartley, as amended by this bill, would
be available.
In addition, and of particular importance in establishing an effec-

tive collective bargaining atmosphere, our proposal seeks to equalize
the economic pressures of any strike, and, thus increase the incentive
to agree in order to avoid a strike.
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The bill, therefore
' 

eliminates the provisions of the Railroad Unem-
ployment Insurance Act which allows striking railroad employees to
secure unemployment insurance benefits.
Thus, our proposal eliminates unreasonable delay and creates the

salutory pressure of a meaningful deadline, all in furtherance of the
collective bargaining process.
Presently, grievances arising under the provisions of existing col-

lective bargaining agreements are handled in the railroad industry
by the National Railroad Adjustment Board, a government-supported
board. Our proposal would eliminate the Board over a 2-year period
and replace it with a private grievance and arbitration mechanism, not
only to eliminate Government intervention but also to reduce the
strains on the bargaining relationships between labor and manage-
ment occasioned by the Board's case backlog which is estimated to ex-
ceed 3,000 cases.
If the provisions of this bill are to be effectively utilized and im-

proved, it is important to understand why these labor crises affecting
the national health and safety tend to be concentrated in certain in-
dustries. It is essential that we establish a better framework of infor-
mation on this problem.
For this reason, we have proposed in our bill that a Special Indus-

tries Commission be established to study and make recommendations
to the President as to the best ways to remedy the weaknesses of col-
lective bargaining in industries marked by critical labor relations
problems.
In summary, we believe that the most effective approach to this

problem is one which will support and strengthen free collective bar-
gaining in the Nation, that will provide for a mimimum of Govern-
ment interference with that process and yet provide a range of
measures to protect the Nation's health and safety. We consider this
a matter of the highest priority and urge prompt and favorable action
on S. 560.
As the President reiterated in his most recent message to Congress

recommending the enactment of the Emergency Public Interest Pro-
tection Act: I urge that this time we not wait for the next emergency,
but rather join together in acting upon it now.
The CHAIRMAN. Thank you very much, Mr. Secretary.
This legislation that you propose. S. 560, deals with what industries?
Secretary HODGSON. The essential transportation industries, Mr.

Chairman: Railroads, airlines, trucking, maritime, longshore.
The CHAIRMAN. You are brought to this proposal because of the

public's interest in being free from perils to national health and safety
that could arise from work stoppages in these industries; is that what
underlies this legislation?
Secretary HODGSON. I think that if we had to use one word to de-

scribe the basis on which we selected the application of these proce-
dures, that world would be "need." The basis was this: We looked at
the kinds of industries which in the past and in the foreseeable future
could really affect in a critical way the American economy, national
safety and health, and they seem to be those industries that result in
the distribution of goods that are needed for maintaining our society
and economy, and the movement of goods and people.
These were the industries most commonly involved in crises with

which both the President and the Congress have had to deal, so we
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have limited the bill to these industries at this time. Because we so
limited it, we knew that there were other areas that might need at-
tention at some time in the future. Accordingly, we decided that it
would be useful to create a Special Study Commission to examine the
need for any additional legislation.
But our opinion is now that the transportation industry is the one

that experience has proven to require attention of the kind that we are
proposing in our bill.
The CHAIRMAN. Is that other, the broader special study, underway

110W?
Secretary HODGSON. It will not be until it is authorized by legisla-

tion.
The CHAIRMAN. Would that have to be authorized?
Secretary HODGSON. Yes, in the form we are proposing it, we believe

it would. In fact we would like the support and endorsement of such a
study by the Congress because it is a study that needs to be done by
people of stature and with considerable intensity and with the prestige
that comes from congressionally endorsed bills.
The CHAIRMAN. Is that included in this bill?
Secretary HODGSON. Yes, it is. It is in the latter portion of the bill

and hasn't nearly had the publicity, of course, that the other features
have had. But we consider it a particularly important feature of the
bill.
We know that there are a number of problems not specifically dealt

with in this bill. For instance there are labor disputes that have very
critical effects in a region. We didn't want to propose a blanket ap-
proach including regional and local activities and work stoppages. The
national problem comes first. It is the one we ought to deal with now.
The other matters should be studied.
The CHAIRMAN. What are the areas, specifically, that you suggest a

special study group should consider?
Secretary Hodgson. Regional disputes of critical impact on a region

would certainly be one.
Second, there may be some industries in which a dispute, if it goes

on long enough, is sufficiently protracted and is in a sufficiently critical
industry, might require a similar kind of attention.
In the past, for instance, the Taft-Hartley procedures have been

applied to the coal industry. Most authorities would look at this in
retrospect and question whether that was truly a national emergency,
but such judgments are of an ad hoc nature.
A study that is more comprehensive and definitive would have

greater stature, and I think, is needed in this case.
The CHAIRMAN. I suppose everybody is wondering whether we are

going to ask you about communications, whether that is one of these
areas.

Secretary HODGSON. Communications probably would deserve study
but in our sleuthing of this history of the communications disputes,
the feeling- was that while there were some minor disruptions and
sometimes some inconveniences, in general a level of service was main-
tained that did not amount to a national emergency.
The CHAIRMAN. The areas that have been covered under S. 560 now,

railroads, airlines, trucking, maritime and longshore—we, of course,
are completely aware of the emergencies that have developed concern-
ing railroads, what history is there that puts trucking into this
area of special consideration?
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Secretary HODGON. Historically the bargaining in the trucking in-
dustry has been somewhat fragmented. There would be a dispute set-
tlement procedure covering a certain portion of the country but of
recent years the trucking industry is increasingly starting to negotiate
on a nationwide basis.
And this presents the very significant possibility of a nationwide

shutdown of the trucking industry. We have not yet experienced in
this country a nationwide trucking strike. So from the standpoint of
experience we cannot say exactly what the effect of that would be. It
would be an option available to the President here to examine whether
or not a nationwide strike in the trucking industry, would indeed call
for the imposition of the provisions that are set forth here.
. If he decided it was not of sufficient magnitude, of course the provi-
sions would not have to be involved. But if it was of sufficient magni-
tude and had the effects we have noticed in the railroad industry, for
instance, then he could utilize the authority which the act provides.
The CHAIRMAN. If this were law and the options under the bill

were available to the President, where would the Congress fit into
this? •

Secretary HODGSON. I think—two or three points:
First of all, the President might decide that none of these options

were suitable for dealing with the question. Then he could come to Con-
gress. There might be some circumstances where that would be the
case. So we don't say that as a result of this bill no labor matter will
ever come to Congress again. It could.
But it certainly minimizes that possibility and gives the President

better tools for dealing with emergency disputes. That is the first
point.
The second: If the President should choose the 30-day option, and if

indeed the settlement was not reached in that 30 days, then Congress
could be called upon for action at that point.
There is also a possibility that the partial or selective option might

not produce a settlement in the 180 days and at that time it might be
necessary to call upon the Congress. The President has one of two
choices: Either allow a full strike or request some action by Congress.
And finally in the final offer selection provision, if a court should

determine that the selector had acted in an arbitrary manner, then
congressional action might be necessary.
These are all "iffy" kinds of things but the possibility of Con-

gressional involvement is very real.
One other circumstance involves the Congress here and that is that

Congress has 10 days to disagree with the action taken by the Presi-
dent in choosing the form of option that he ultimately selects.
The CHAIRMAN. Well I think this leads into an inquiry by Senator

Packwood who started the hearing with the statement he wants no
more emergency disputes in Congress.
Senator PACKWOOD. Mr. Secretary, the rumor is around that the

administration initially wanted this bill to apply to all industries but
that it was restricted to transportation basically at the request of man-
agement. Is that true?

Secretary HODGSON. The administration studied this problem from
the standpoint of need and we started out with the idea of examining
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the whole universe of need but well before the final form of the bill
was developed it was decided that the area of need was the transporta-
tion industry and so we zeroed in on that.
Senator PACKWOOD. You have proposed three options but they are

not alternatives. You have to choose one. There seems to be little like-
lihood that the first would be chosen unless you had commitments that
the strike would be settled in 30 days.

Secretary HODGSON. Or in the case, as I indicated, that we felt that
neither the partial operation nor the final selector provision was suit-
able, and some time was needed by Congress to decide what it wished
to do. In that case the 30-day provision would be useful.

Senator PACKWOOD. Under the partial operation provision, would
part of one railroad be operated, or are you talking about some lines
operating and others not?

Secretary HODGSON. Clearly the concept of a selective strike, in which
some lines operated and some did not, is included as an alternative
available to the board that will determine what form of partial opera-
tions should be undertaken.
There could also be some other approach, such as one providing for

the movement of essential goods. As we say in our testimony, one con-
sideration upon which the board's judgment will be based is that the
partial operation must not be more economically disadvantageous to
the parties than a complete strike.

Senator PACKWOOD. So you picture partial operation as partial op-
eration of one line? That is, part of a line operating and part not
operating.

Secretary HODGSON. That could be. We have left that open to the
board.
Senator PACKWOOD. Let's say we are going to exercise the second op-

tion in a potential railroad strike. Do I assume that you would auto-
matically exclude from the partial shutdown a railroad serving a city,
if it were the only railroad serving that city, or the principal railroad
to prevent a fairly good-sized city from being stangled by a partial
shutdown?

Secretary HODGSON. I don't think you can say that. Because that
would mean that we were endeavoring to get at regional emergency
strikes in this situation. And we have not provided that. What we are
endeavoring to get at are the kinds of strikes that cripple the Nation's
economy and society to the extent that they could have an effect on
national health and safety.
There are other things to be considered, of course. One of the classic

examples perhaps of where partial operation could be employed would
be in the kind of strike that would tie up movement of goods by sea,
where the Nation itself might not be particularly adversely affected—
but for example the State of Hawaii that depends almost completely
upon shipping for its goods might be severely affected.
Senator PACKWOOD. Let's look at airlines for a minute. Apart from

Senators who can't get home, I fail to see how an airline strike really
endangers or threatens the movements of freight or the Nation's
welfare.
Why include airlines?
Secretary HODGSON. We wouldn't want to second guess that in ad-

vance but clearly the airlines are in a different category.
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Senator PACKWOOD. Why have them in the bill at all? How is a 3-
to 6-month national airline strike, in terms of goods or people, a threat
or a danger to the structure of this country?
Secretary HODGSON. For one thing, we don't expect this bill, when it

is enacted, to last just a year or two. This proposal is intended to deal
with national emergency disputes in the transportation industry for
some time to come. Everybody that examines the air freight future
senses that this is going to become an increasingly major kind of effec-
tive transportation for this Nation. So stoppages are going to be an
increasingly critical problem.
But also I would suggest that you recall back in 1965 or 1966 when

there was an airline strike that only involved a limited number of
airlines, not even all of them, and yet there was much sentiment that
this did involve what amounted to a national emergency and it got
widespread attention on that basis.
What we are saying is that airline disputes may involve a national

emergency. As the industry grows the likelihood that such emergency
will arise may increase. The determination of whether we should apply
these provisions to such a strike should be left up to the President.
Senator PACKWOOD. Under that theory, a 6-month steel strike may

involve a national emergency of substantially greater economic pro-
portions than the airlines.
Secretary HODGSON. I guess we just have a difference in view of the

possible essentiality of these various kinds of industries.
Senator PACKWOOD. As long as we are considering possibilities, and

problematical situations what will the administration do if the second
or third option is chosen, and at the end of the 180 days in the case of
the second, or when the arbitration decision is handed down in the
third, the unions simply won't accept the arbitration and refuse to go
to work or wait out the 180 days on strike?

Secretary HODGSON. The possibility of an illegal strike is always
present. This cannot prevent that.
Senator PACKWOOD. It is not illegal under the second option.
Secretary HODGSON. Under the second option no. As I indicated

earlier, if at the end of 180 days the strike continued to exist, there
would be only one of two choices available to the President: Either
he could let the strike go on, with whatever impact it may have on
the Nation, or he could come to Congress with it.
So I wouldnt want us to indicate in any way that our legislation

here precludes any possible action on the part of the Congress in the
future. It certainly goes far to minimize that contingency in a way
that will not only deal with individual disputes but will orient the
whole climate toward bargaining in a meaningful and practical way.
Senator PACKWOOD. I have no other questions at the moment, Mr.

Chairman.
The CHAIRMAN. I would say Senator ,Tavits would have liked to be

here but I believe Gene Mittelman, the minority counsel has some
questions.
Mr. MITTELMAN. Mr. Secretary, building on what Senator Pack-

wood has said, I think there are really three critical issues in con-
sidering this legislation.

First of all, what kinds of industries we are going to cover: second
are we going to cover regional as well as national emergencies; and
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third, what kind of remedies are we going to give the President the
power to invoke in any specific dispute.
I think the differences between S. 594 and the administration's bill

can be looked at generally in the sense that Senator Javits wants to
get the whole job done now instead of just a piece of it. And the
question is: When you look at these differences, at the difficulties that
this legislation has had finding any degree of acceptance, or any de-
gree of consensus in the Congress, or out of it, when we are finally
considering this legislation, why not try to do the whole job now and
not leave these loose ends to be considered by Congress as further emer-
gencies arise?

Secretary HODGSON. We feel that we need to put the attention on
the area where, as you put it, the job needs to be done. And the reason
we feel that is that we are champions of collective bargaining. We
think it is a worthwhile institution. It is one that has by and large
proved itself, but it has some deficiencies.
The limitations on its effectiveness appear to be confined to reason-

ably narrow areas. One such area relates to national emergency dis-
putes. So we have examined that need, and how to deal with it. Our
purpose is not to provide a substitute but to do what we can to en-
hance it and that is the basis on which we have approached it.
We didn't say the bill should apply to everything and there should

be what amounts to a blank check on the part of the President to do
anything. I would doubt the Congress would really want to do that.
And I am sure that the parties to bargaining that believe in the collec-
tive bargaining process don't really want to be faced with that kind
of situation.
Mr. MMEL1VIAN. Well let's take the subject of regional emergencies.
Two years ago in New York City there was a fuel, oil delivery strike

in the transportation industry—in one of the transportation industries
covered by the administration's bill. Yet as I read the bill not matter
what the hardship that that kind of a strike would have caused to the
people of New York City in terms now of health and safety, not just
economics—homes were without heat, hospitals were without heat—
there was a real health crisis in New York City.
Yet the administration's bill would not permit the President to in-

tervene in that kind of dispute.
Don't you think that that is the kind of dispute where there ought

to be some power on the part of the Federal Government to deal—or at
least some governmental authority to step in and protect the health and
safety of the city of New York?

Secretary HODGSON. Well you people in New York seem to have an
undue amount of problems these days. You have got bridges that get
closed and tugboats that won't operate and sometimes it seems you
can't get there from here.
But it seems to us that the problem you recite is the very kind of

problem that we ought to study. Which way do you solve it? Do you
do it on a national basis? We feel that we want to approach the na-
tional emergency question first and then go after the others through a
study mechanism and it may be that we will come up with a suggestion.
But we are not now prepared to say this kind of thing you are talk-

ing about has anywhere near the same magnitude or should be a subject
for U.S. congressional action in the same way.
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Mr. MITTELMAN. Well the Railway Labor Act covers certain kinds
of regional disputes, those that threaten to "deprive any section of the
country of essential transportation service." And the administration's
bill is actually narrowing that definition.
In one sense it is taking away some of the protection that the coun-

try now has in the area of railroad and airline disputes. So it seems
to me that you have made a substantive judgment that we ought not to
legislate at all insofar as regional emergencies are concerned and, re-
gardless of the consequences, no matter how severe to individual sec-
tions of the country, so long as you can't make a case for a nationwide
crisis, we ought to let these disputes take their course.
I just am raising the question.
Secretary HODGSON. Well you have a choice of alternatives here. It

seems to me that there is a natural reluctance on the part of those who
are interested in preserving collective bargaining and that applies to
most of the Congress, I believe, to most of the parties in bargaining,
to organized labor, most of management, about major governmental
intervention in that kind of situation.
And so what we are interested in as I say is attacking the essential

problem and then taking a second look at what we would call a second-
level kind of problem, still an important one but still a second-level
kind of problem.
Mr. MITTELMAN. Turning now to the nature of the remedies author-

ized by the bill, I have been here for 4 years and have gone through
four major railroad crises. I know one thing that I think has im-
pressed me more than anything else is the need for flexibility in han-
dling these disputes.
In your previous testimony in your answers to Senator Packwood's

and Senator Williams' questions you indicated that these three alter-
natives might not be enough to deal with any given situation and you
foresee possible disputes where another approach might be warranted
and the President might want to submit some recommendation to
Congress.
Secretary HODGSON. That is not what I said. I didn't say I foresaw

those. I said I am not smart enough and neither is anyone else to fore-
see all the possibilities that might occur, and so it is still possible
that some situation might arise where the President would decide that
any of these options would be inappropriate.
Mr. MITTELMAN. Well, knowing the difficulty that this crisis legis-

lation faces and it seems to be increasing each time it comes here,
more and more Members have voiced their objections as to having been
put in the position of arbitration labor disputes, and I think that is
increased even more in view of the fact that the last three times we
have started legislating wage increases as part of these emergency
measures—don't you foresee a great deal of difficulty given the fact
that you have three permanent alternatives laid out in the statute—
if the President comes here with a different one, it seems to me he is
just inviting a battle on the floor of Congress as to whether he should
have invoked a permanent remedy, or if you ought to give him a
special remedy ? Shouldn't we do this job right the first time and give
him enough flexibility in the first instance so that he doesn't have to
come back here except in the most extreme circumstances?
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Obviously you can't write a perfect bill, but shouldn't we give him
enough flexibility so that he can really have the power to tailor the
remedy to fit the circumstance of the peculiar dispute?

Secretary HODGSON. I think it is more fundamental than that. It
seems to me Congress has three options, in this situation, none of
which is wholly desirable. The first option is to make no change at all
and for the Congress to set itself up in the business of labor rela-
tions. Because it is quite clear that the threat of a dispute going to
Congress is no longer such a big threat any more to the parties, this is
increasingly coming to pass and so we can expect there are going
to be more frequent kinds of disputes coming before the Congress.
That is the first.
The second option, is to provide some sort of substitute for collective

bargaining, like compulsory arbitration, that will get parties in the
posture of taking a position rather than trying to reach an agreement.
If you know that compulsory arbitration is an available end process
why do you try to retreat to some high, dry position, where you can
proceed from.
Or the third possibility is to try to find some procedure of going

about this that is not a substitute for collective bargaining but is a
way of encouraging and enhancing collective bargaining.
We say let's let the Persident use those devices which would provide

him with a sufficient range of mechanisms for dealing with national
emergency disputes.
Mr. MITTELMAN. I think that Senator Javits has a little more reser-

vation than you do about whether—for example, final offer selection,
whether it is applicable to the broad range of disputes that could come
up under this statute. Isn't it true, Mr. Secretary, that the final offer
selection method is better adapted to a dispute in which there is really
one major issue than to a dispute in which there are a number of
simmering controversies all of which are interrelated? In terms of
what you want to accomplish, in terms of getting a reasonable settle-
ment, isn't final offer of selection better calculated to deal with the
dispute, let's say, where wages is really the issue as opposed to a dis-
pute where you have all kinds of issues, work rules seniority, and all
the other kinds of issues that sometimes arise in labor disputes?

Secretary HODGSON. I would go further than that and say the more
complex the issues involved, the more difficult is any kind of procedure
for dealing with them. The more simple are the issues, the easier it
is to deal with them. But the final offer selection procedure can deal
with very complex matters.
At first I had questions of the kind that you say Senator Javits has

about these options, but in examining this thing with the kind of back-
ground and experience I have had in collective bargaining, I am con-
vinced that the panel can handle these issues readily when given the
time to conduct hearings and understand the kinds of provisions that
will be put before it.
Mr. MITTELMAN. Let's take an example that seems to come up fre-

quently on the railroads where you have an issue of wages tied into
work rules. The big issue would generally be considered to be wages
and just to make some assumptions for a moment, let's assume that
the railroads are convinced that their wage offers are much more rea-
sonable than the union's offer.
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Aren't they going to be tempted to kind of slip in a few work rules
that they might not have otherwise gotten if this final offer selection
process was not applicable? Isn't that the kind of thing you are inviting
if you authorize only final offer selection method for every dispute?

Secretary HODGSON. What you are inviting, it seems to me, is the par-
ties to try to make their offer as reasonable and attractive as they can to
objective judgments, and "slipping in" anything by any party car-
ries risks and hazards. These hazards will minimize the possibility of
slipping in unreasonable provisions.
Mr. MITTELMAN. One last question.
Referring to your comments on seizure on page 13 of your testimony

which you rejected as an alternative, isn't it true that at least in some
circumstances requiring an employer to conduct partial operations
might constitute a seizure and be so held by the courts?
Secretary HODGSON. Tell me what you mean by that—the Govern-

ment doesn't take over the management of the operation.
Mr. MITTELMAN. But in legal consequence you require an employer

to operate where he otherwise might have chosen not to.
Thank you, Mr. Chairman.
The CHAIRMAN. Senator Prouty would like to address some ques-

tions to you in writing.
We have other bills, of course, in the area before us, Mr. Secretary,

and we will have to hear them through and think them through. I don't
know whether we suggested that you address yourselves this morning
to these other bills. I don't believe we did. At a later time after we have
the administration's bill presented from the various other depart-
ments—and as a matter of fact we are extending an invitation now to
Secretary Volpe and Secretary Laird to be here on July 8, I believe it
is.
And then if we could at another time catch up with your judgments

on the other bills and perhaps have you come up again to flesh out this
skeleton of options here and just what will be the judgments, the con-
siderations, that go into selecting one of the three options. I think we
need a little more flesh on the bones.
Secretary HODGSON. We appreciate the opportunity of coming here so

much. We will be glad to come back some other time and talk about
somebody else.
The CHAIRMAN. Thank you very much.
(Whereupon, at 11 :20 a.m., the hearing was adjourned, to reconvene

at the call of the Chair.)
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THURSDAY, SEPTEMBER 16, 1971

U.S. SENATE,
SUBCOMMIME ON LABOR OF THE

COMMITTEE ON LABOR AND PUBLIC WELFARE,
Washington, D.C.

The committee met at 11 a.m., pursuant to recess in room 4232, New
Senate Office Building, Senator Harrison A. Williams, Jr. (chair-
man of the subcommittee) , presiding.
Present: Senators Williams and Javits.
Committee staff present: Robert E. Nagle general counsel to full

committee; Gerald M. Feder, counsel to subcommittee; and Eugene
Mittelman, minority counsel.
The CHAIRMAN. This morning we are resuming our hearings on the

question of emergency labor disputes legislation.
We have before us six bills dealing with the subject. I have intro-

duced one and so have Senators Javits Dominick, and Taft. In addi-
tion, Senator Griffin has introduced a bill on behalf of the
administration.
With the great variety of approaches offered by these six proposals,

I am hopeful we will find during these hearings the basis for satisfac-
torily resolving some issues that have long been a matter of great
contention but which have eluded all previous efforts to find solutions
that are widely acceptable.
One important element of this situation is the fact that in recent

years Congress has been called upon a number of times to enact emer-
gency legislation to terminate a nationwide strike or lockout in the
railroad industry. Understandably this has generated concern among
many in Congress about the vitality of the laws now on the books
covering collective bargaining.

Since our last hearing, however, there has been a particularly
notable development. Last July, as a consequence of a recent court de-
cision permitting selective railroad strikes, a railroad strike which
would have otherwise brought on a nationwide shutdown was volun-
tarily restricted to a relatively few lines thereby avoiding a national
emergency.
The fact that for the first time a major rail dispute was settled

through this selective strike method without need for congressional
intervention is a matter of great importance to the subject before us
and I am sure that its significance will be explored throughout our
continuing hearings.
We ar6 pleased to have as our first witness this morning Secretary

of Transportation Volpe who is accompanied by others from his De-
partment of Transportation.
Welcome, Mr. Secretary.

(141)



142

I yvould like to recognize Senator Javits at this time.
Senator JAVITS. I wish to make a brief statement at the opening of

these hearings.
For 10 years—I think it is at least 10 years—I have introduced legis-

lation to deal with emergency strikes. This is an area in which the
United States is completely out of date. The whole Nation is vulner-
able to stoppage, either at the will of management or at the will of
labor.
Now, Mr. Chairman, the difference between my view and that of the

administration is a very profound one and I wish to record it because
I hope the witnesses will address themselves to it.

It is my view that we must deal not only with national stoppages
but regional stoppages as well. I have seen 500 operators of tugboats
tie up New York City and that is nothing to be thought of lightly in
terms of anarchy and even starvation.
So therefore I believe that we are at last face to face with the

moment of truth with respect to the operation of the Government
as it represents all the people and the right which I have fought for
all my life, of the individual worker to bargain, and if he can't win, to
strike, to assert the justice of his own position, and of management,
on the part of the owners of a business, to decide what they can and
cannot do.
These need to be reconciled but I consider the failure to reconcile

them one of the major deficiencies of our system.
I hope—and I know this is not attended with all the panoply of

hearings upon matters of infinitely less importance—that the witnesses
will understand the profundity of the efforts which are now being
made.
Many workers feel that if we do what we are talking about, legis-

lating here, that we are depriving them of the fundamental consti-
tutional and human rights. I believe society must be permitted to
operate—consistently with the maximum freedom of collective bar-
gaining—and we are at last face to face with it, and it is not a mo-
ment too soon.
Finally, may I say that I consider the success of the President's

new economic policy to hinge very heavily upon what we decide
here. So far the self-restraint of labor has been one of the most ad-
mirable aspects of American public life.
That need not always be so. We have never had a general strike in

this country but other countries have. This can destroy and bring to a
halt the plans of any nation and that is exactly what we are dealing
with here.
So I hope, Mr. Chairman, and I don't make these points but to em-

phasize that the administration will treat with this matter on the high-
est level, and that is the level of the Presidency, with the greatest
deliberation and the greatest seriousness because in my judgment it
is one of the fundamental issues which faces the future of this
society.
Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, Senator Javits.
Mr. Secretary?
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STATEMENT OF HON. JOHN A. VOLPE, SECRETARY OF THE DE-

PARTMENT OF TRANSPORTATION, ACCOMPANIED BY JOHN W.

BARNUM, GENERAL COUNSEL; AND THOMAS H. TRIMACO, AS-

SISTANT GENERAL COUNSEL

Secretary VOLPE. Thank you very much, Mr. Chairman, Senator
Javits.

First of all may I present the two gentlemen seated with me this
morning?
On my immediate left, my General Counsel, John Barnum, and to

his left, the Assistant General Counsel for Legislation, Thomas Tri-
m aco
I appreciate very much the opportunity to be here today to testify

on S. 560, the Emergency Public Interest Protection Act of 1971.
In the weeks preceding Congress' recess last month, this country

was experiencing a series of selective railroad strikes. While that dis-
pute has been settled, the basic problem of labor relations in the trans-
portation industry still remains.
As Secretary Hodgson testified before this committee, to preserve

the Railway Labor Act will only serve to enmesh us in further labor
disputes in this troubled industry.
Let me only remind the committee that less than 2 weeks from today

the congressionally imposed cooling-off period for the signalmen 's
strike ends. As of today, it is uncertain whether we must eventually
return to the Congress to ask for emergency relief.
Let me tell you why the administration believes we must act, and

act now. As you know, labor relations within the railroad and airline
industries are governed by the Railway Labor Act of 1926. Since the
passage of the act, 190 emergency boards have been convened to deal
with transportation crises. During just the last 2 years, Congress has
had to act three times following the failure of efforts under the Rail-
way Labor Act to bring about final resolution of work disputes.
In comparison, the emergency provisions of the Taft-Hartley Act

have only been needed 29 times since its enactment in 1947. Further,
on only seven of these 29 occasions did a strike actually resume after the
cooling-off period.
Faced with the failure of the Railway Labor Act and the relative

success of the Taft-Hartley Act, the course of this administration was
clear. No longer should the commerce of this country be allowed to
grind to a halt. Therefore, last year the President proposed innovative
legislation dealing with emergency disputes in the transportation
industry.
Our proposed measure is based on Taft-Hartley, but reaches beyond

it to incorporate new techniques to enhance collective bargaining. It
would place under the emergency disputes provisions of that one
statute all transportation industries.
The bill covers three major areas where we have found short-

comings Under the Railway Labor Act.
The first deals with bargaining and arbitration procedures. Collec-

tive bargaining agreements under the act are not required to have
termination dates and call for a complex series of negotiations before
they can be altered. The administration's proposal would require
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specific contract termination dates and written notice of desired con-
tractual changes at least 60 days prior to that date. After expiration,
the parties could resort to self-help until an emergency situation im-
periled the national health or safety.
Likewise, under the Railway Labor Act, a National Railroad Ad-

justment Board arbitrates grievances. This process is so slow and in-
efficient that the Board's backload is currently more than 3,000 cases.
The administration seeks therefore, to phase out the Board in favor
of a private grievance and arbitration mechanism.
The second element of the legislation is built on the successful

emergency procedures of the Taft-Hartley Act. Under Taft Hartley,
and under our proposed legislation, when a threatened or actual strike
or lockout imperils the national health or safety, the President may
appoint a board of inquiry to examine the issues and submit a report
to the President. After receiving this report, the President may seek
an 80-day injunction against a strike or lockout. As I mentioned, this
cooling-off mechanism has been followed by a resumption of a strike
only seven times.

Lastly, while Taft-Hartley has been quite successful, there have
been instances when a 'further step was needed. We have remedied
this defect with the addition of three new presidential options at the
end of the 80-day cooling-off period.
One would be an additional 30-day cooling off period. This option

would undoubtedly be employed in situations where the parties have
already reached an agreement in principle and only need a short time
more to negotiate final details.
A second Presidential option would be to appoint a partial opera-

tion panel which would designate certain essential goods and require
them to be moved. Partial operation could be in effect for as long as
180 days.

Finally, the President could exercise a third option called the final
offer option. If he chose this latter option, each party would be re-
quired to submit a final offer and an alternative final offer. These final
offers would be submitted to a board which would choose one of these
offers, the most reasonable.
The final offer procedures, one of the most innovative new ideas in

labor relations, is directed toward bringing the parties together dur-
ing collective bargaining.
Faced with having a neutral panel choose in its entirety the most

reasonable offer of the four presented to them, each side would be
encouraged to put forward their most reasonable offers. The legisla-
tion provides for a 5-day bargaining period to follow the submission
of the final offers so that the parties, realizing how close they might
he, would voluntarily settle without the need for outside action.
The President, in recommending the enactment of this measure, said

on February 3 of this year:
The urgency of this matter should require no new emphasis by anyone; the

critical nature of it should be clear to all.
I believe we must face up to this problem, and face up to it now, before events

overtake us, and while reasoned consideration is still possible.
The legislation I propose today would establish a framework for settling

emergency transportation disputes in a reasonable and orderly fashion, fair to
the parties and without the shattering impact on the public of a transportation
shutdown.
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I have, Mr. Chairman and members of the committee, been Secre-
tary of Transportation now for almost 3 years, although sometimes
it seems like 30. I have seen the shattering impact on the public which
the President spoke of, and I have experienced the frenzied activity
needed to resolve transportation strikes, even on a temporary basis.
During just the last 19 months this Nation has been faced on four

separate occasions with the dilemma of potential nationwide railroad
strikes. In the spring of 1970, the Congress averted a strike by legisla-
tive action, first by postponing the strike for 37 days and then by
enacting legislation that imposed a settlement. We were less fortunate
the other three times.
In December of 1970 and this past May, the country experienced

two short-lived strikes which, but for the speedy action of the admin-
istration and the Congress, would have crippled the Nation. This sum-
mer, as I have said, we experienced a series of selective strikes whose
cumulative effect fell just short of a national emergency.
It is clear that any such disruption would have a serious impact on

our efforts to stabilize and improve the economy. To end the strike in
May, Mr. Chairman, the administration proposed and the Congress
enacted emergency legislation. If the effect of the selective strikes
earlier this summer had become more serious, or moved into a nation-
wide shutdown, it is clear we would have had to come to the Congress
again.
Both the Congress and the administration recognize that permanent

legislation is necessary to prevent the continual recurrence of such
stopgap legislative efforts. Our proposal is meant to do just that. We
cannot continue to ask the Congress to decide these issues on an ad
hoc basis. That is why we are now proposing a mechanism for resolv-
ing disputes—one which allows labor and management to bargain out
their differences without economically crippling the Nation.
This legislation is meant to tell labor and management that they can

have flexibility in their bargaining, but at the end there must be a final
settlement. We are not telling them what the terms must be—we are
merely saying that they must reach an agreement.
I should like to make one thing clear. This is not a promanagement

bill, nor is this a prolabor bill. It is a bill, as its title states, in the
public interest. It is a bill which is meant only to protect the people
of this Nation from becoming the innocent victims of a labor-manage-
ment dispute within a single industry.
I have been on both sides of the labor management fence. As an

owner of my construction business, I was management. I was privi-
ledged to serve for 2 years as chairman of the Labor-Management Re-
lations Committee, Massachusetts Chapter of the Association of Gen-
eral Contractors of America and for 7 years as a member of the asso-
ciation's National Labor-Management Relations Committee.
As the committee knows, however, I started with my hands as a

plasterer's apprentice, and, in fact, I still hold an honorary lifetime
membership in the International Plasterers Union. As a result, I feel
that I understand many of the problems of labor-management negoti-
ations. In fact, I was able to refresh my memory on labor-management
negotiations for a full 13 hours one night during the recent selective
strikes, and I am confident that this bill enhances the incentives for
negotiation and the prospects for voluntary 'settlement.



146

The question has been raised as to why we have singled out the
transportation industry for special legislation. The answer is simple.
There is no other industry where the effects of work stoppages have
such a devastating effect on our national welfare.
Simply stated, the transportation industry is the lifeline of our Na-

tion's economy. Each mode plays its important part—be it trucking,
airlines, railroads, or maritime—each catering to the kind of business
it can most efficiently and effectively serve.
The other side of the coin, however, is that if one mode is shut down,

the other modes cannot easily take up the slack. In some cases, they
cannot take up the slack at all. For example, the transportation of steel
or automobiles cannot readily be shifted to other modes on short notice
if the railroads go on strike. Likewise, there is no modal substitute for
rapid coast-to-coast passenger transport by airplane.
It appears that one of the prices we pay for the specialization in

our transportation industry is that we are dependent upon it function-
ing as a whole. The shutdown of one of our transportation modes, or a
substantial portion of any mode, unbalances the entire system, and
has an impact upon the national health or safety. The severity of this
situation calls for special remedy.
This, then is the problem. We are faced with an industry which does

not manufacture a product, but makes possible the manufacturing of
almost all products. Transportation is the link which binds our many
material sources to our industries; it is also the link which binds our
industry to the consumer. In short, it makes possible the free flow
of goods and services which is the keystone of our economic system.
The public interest precludes our allowing that process to flounder,

yet our commitment to the essential fairness of the collective bargain-
ing system precludes our altering it any more than is absolutely neces-
sary. What the administration proposes, therefore, merely enlarges
the options open to the President to facilitate and encourage fruitful
collective bargaining.
Mr. Chairman, the President has reiterated his recommendation

that the Emergency Public Interest Act be enacted. The administra-
tion recognizes the need for this legislation. We cannot continue to
live from crisis to crisis. We all know that hindsight is better than
foresight, and we must take advantage of our hindsight to plan for the
future. This is what we as a government owe to the people. We strongly
urge that this legislation be enacted.
Thank you very much. I will be pleased to answer any questions

the committee may have.
The CHAIRMAN. Thank you very much, I forgot at the outset to

thank you for altering your plans to meet the committee's needs, com-
ing in at 11 rather than 10.
We will go to Senator Javits who has a conflict creeping in on him

with another committee.
Senator JAVITS. Thank you very much for your usual graciousness,

Mr. Chairman.
Mr. Secretary, you are testifying only to transportation and now,

are you able to tell us whether a coal, a strike in the coal field, would
or would not have implications of national peril such as you described
for transportation?

•
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Secretary VOLPE. I don't believe it would if we were talking about
the entire transportation industry versus the entire coal industry.
There are many of our industries that could operate without coal, but
there are practically none of our industries that could operate with-
out transportation.
Senator JAVITS. But you don't know? You are not satisfied—
Secretary VOLPE. I couldn't give you a positive answer as to the

impact. It depends on how much of the coal industry was shut down
and how much of the transportation industry was shut down.
Senator JAVITS. What about utilities?
Secretary VOLPE. I suppose if you were to have a shutdown of all

the utilities it would—in my humble judgment—create a national
peril.

Senator JAVITS. What about the longshoremen's strike which is
threatened?

Secretary VOLPE. Well, the longshoremen's strike is one that has
caused a great deal of difficulty. It has caused a great deal of unem-
ployment, not only for the longshoremen, but in many other indus-
tries as you know.
On the other hand, as of this moment, the President has not felt

under the terms of present law that he is in a position to call it a
national emergency.

Senator JAVITS. Now, the longshoremen—is that included in the
administration's bill?

Secretary VOLPE. Yes.
Senator JAVITS. It is a fact, isn't it, that we have moved in a Fed-

eral sense against even a single plant when it was a matter of defense?
Secretary VOLPE. That is true.
Senator JAVITS. SO, isn't it a fact that the issue is much broader than

transportation alone? There are other areas where the same peril
exists, is that correct?

Secretary VOLPE. I think that there is no question but what you
could find other areas in which perils exist. I think under the provi-
sions of the Taft-Hartley law, however, that most of these perilous
situations can and have been resolved, as indicated by the fact that
over the course of 44 years we have had only 29 occasions where the
emergency provisions of Taft-Hartley were invoked and only seven
where strikes resumed after the cooling-off period.
Senator JAVITS. Over the course of the last 29 years we have only

had three wars. Yet we maintain at the cost of well over 60 percent
of the Federal budget a great Army, Navy, and Air Force; isn't that
true?

Secretary VOLPE. Yes • but that is another matter.
Senator JAviTs. Now.Mr. Secretary, isn't it a fact that the peril to

the Nation's health and safety is not the only peril? What about the
peril to the health and safety of a region? My own region has 16 mil-
lion people. Would you consider that to be an appropriate area where
the United States should seek to give them, the people there, and the
Nation, relief?

Secretary VOLPE. I believe that the act that the President has pro-
posed would give him sufficient authority to determine that in a par-
ticular regional situation he could invoke the provisions of this act.
He would have to satisfy himself, however, that there was sufficient
impact to create a national peril.
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Senator JAVITS. Mr. Secretary, if the administration's construction
of its use of the word national includes the threat which a regional
stoppage would cause to the Nation, may I submit to the administra-
tion—I know you are not in any position to answer it and I wouldn't
even presume you are—the consideration of whether it would not be
more desirable to simply face that issue in the legislation so that you
wouldn't then have a litigation and somebody would contest the Presi-
dent's decision that a regional stoppage was in effect a direct threat
to the national health and safety?
I submit that to the administration because I think that we ought to

simply spell it out and to say that where a regional stoppage poses that
kind of a threat in the judgment of the President that he ought to be
able to move with respect to the measure of a regional stoppage in-
stead of, as I say, having an issue which you hardly have time to
get—

Secretary VOLPE. I would be happy to. The Department of Labor is
really the lead agency in this field, but I will be happy to pass it on to
Secretary Hodgson.
Senator JAVITS. Mr. Secretary, I just have one other question be-

cause both Senator Williams and I have to go to the floor.
The range of alternatives which the administration has under the

administration's bill we believe to be mutually exclusive. In other
words, if he chooses to invoke a 30-day cool-off period, then he can't
use the last final offer proposition.
Is that correct?
Secretary VOLPE. That is correct, Senator.
Senator JAVITS. My own bill gives him a range of alternatives

' 
a

broader range than the administration's. He can use any or all but he
is subject to congressional veto as a safety for all of us including labor.
Again I believe that the administration ought to rethink that propo-

sition of exclusivity at the very least as being unduly 
Secretary VOLPE. I can only say this, Senator. Serious consideration

has been given to this question. I have sat in on the discussions. In es-
sence, we believe that if you have too many alternatives, too many
people are apt to wait until that last alternative is invoked.
In other words, our position—and I assure you we will review it in

light of your comments and the comments of others—is that the more
options you have, the longer time it is going to take until you finally
reach the point where the parties get together.
Now, that is a line of reasoning which you may or may not agree

with.
Senator JAVITS. I thoroughly disagree with it because I believe that

the whole classic advice of highly experienced labor negotiators and
mediators has been precisely the arsenal of weapons, as they call it,
theory, that is that the President should be equipped with a range of
things that he can do and under my bill, whether it is the best or not—
we will all find out—the ultimate protection is in he congressional
veto and so rather than restricting him, you free him, but you give him
an ultimate protection in the voices of the people through the Congress.
Thank you.
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The CHAIRMAN. We have to go to the floor for a vote. I have some
questions, but rather than have you wait, I would like to submit them
to you in writing.

Secretary VOLPE. We would be happy to respond to whatever ques-
tions you may have.
The CHAIRMAN. Basically they deal with what you feel would be

the criteria for deciding which of the options would be chosen in a
given situation under the administration's bill.
Secretary VOLPE. If you and the staff make them available to us, we

will certainly respond to them and be as clear as we possibly can.
The CHAIRMAN. I certainly appreciate your full cooperation to this

committee.
(The questions and answers subsequently submitted follow:)
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Questions submitted by Senator Harrison A. Williams, Jr., to Hon.
John A. Volpe, Secretary of the Department of Transportation,
with responses

1. Q. None of the three options provided by S. 560

could be invoked by the President unless there were a

national emergency dispute - a strike or lockout which

"imperils the national health or safety." What element

in your view, would determine when we have reached

the point of national emergency under this definition?

A. S. 560 amends Title II of the Labor Management

Relation Act, which contains the requirement for a finding

that a strike or lockout imperils "the national health

or safety" as a condition precedent to invoking the

emergency disputes provision of the Act. Since labor

management relations in the railroad and airline

industries have been controlled by the Railway Labor

Act, no precedent exists at all for those two industries.

Although a number of precedents have established that

certain strikes have imperiled the national health or

safety, no hard and fast criteria exist which could be

applied to a particular strike or lockout to determine

whether it is sufficiently adverse to the national

interest to justify invoking Taft-Hartley. A number of

factors have to be examined in each case. In the trans-

portation industry, these factors include the nature
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of the commodities whose movement is affected, the need

for these commodities, the extent of present inventories

and the nature and scope of the areas most immediately

impacted by the strike or lockout. Generalizations as

to what would constitute national injury would seem to

be very difficult to devise except in extreme cases.
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2. Q. Under S. 560, one of the options available to the

President is to refer the dispute to a Board to decide

to what extent selective strikes or other partial operations

might be conducted. Another option is the final offer

selection procedure. In the event S. 560 were in effect

and a union or railroad employees announced a nationwide

rail strike, what considerations do you believe should

determine which of these options is chosen?

A. I would think that the President would make his

choice based on the facts available at that time. The

nature of the dispute, the probable scope of the impact

of the strike or lockout, and the general situation of

the country at the time of the dispute, among many other

factors, would be taken into consideration by the

President in arriving at his determination. I envision

that he will make these decisions on a case-by-case

basis and will not look for some formula to mechanically

apply in every instance.
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3. Q. If, in the event of an impending nationwide

rail strike, the President chooses the partial operation

or selective strike option, how would the Board go

about deciding, within 30 days, exactly what portions

of our entire rail system can be shut down and what

portions cannot be?

A. Section 218 of S. 560 indicates the procedures to

be used by the special board appointed by the President

to consider the question of partial operations. Under

subsection 218 (a), the board is given two criteria

by which to determine whether a partial strike or lockout

can take place. The board must find

"(1) whether and under what conditions a

partial strike or lockout in lieu of a full strike

or lockout in an entire industry or substantial

part thereof could take place without imperiling

the national health or safety; and

11(2) whether, under such conditions, the

extent of such partial strike or lockout

would, in the judgment of the board, appear

to be sufficient in economic impact to

encourage each of the parties to make continuing

efforts to resolve the dispute."
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Subject to these criteria, the board is free to permit

partial strikes or lockouts and to determine their

extent and the conditionsunder which they would take

place. The board is limited in that it may sanction

no partial operation which will

"place a greater economic burden on any

party than that which a total cessation

of operations would impose."

In addition, the board order may only remain in effect

for up to 130 days. Aside from these constraints, any

order by the board or any modification of its original

order by the board is conclusive unless found to be

arbitrary or capricious.

The board may, of course, find that partial operations

cannot take place in accordance with the criteria set

out in section 213, in which case it reports that

finding to the President.

The Act would be applied to the rail industry in the

same way it would be applied to any transportation

industry included within the framework of the bill.

No specific directions regarding partial operations in

the rail industry have been promulgated, and I do not

think singling out any particular mode for separate

treatment is called for. The criteria contained in
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section 218 appear to be adequate for all the situations

embraced by the Act.

70-725 0 - 72 - pt. 1 - 11
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4. Q. Can you provide our Committee with an analysis

of the impact which resulted from the selective rail

strikes which occurred between July 16 and August 2, 1971?

A. Attached is a preliminary report prepared by the

Federal Railroad Administration on the impact of the July 16

to August 2, 1971, selective rail strike by the United

Transportation Union. I would like to stress the fact

that this is a preliminary report. The Department has

contracted for the assistance of Faucett and Associates

in the preparation of a more detailed and comprehensive

evaluation of the impact of the strike. We expect

that this report will be completed by January 1, 1972.

We will forward a copy of the report to you when we have

completed it. That report will furnish a more accurate

assessment of the strike than the report which we are

sending you at this time.
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5. Q. There has been a shutdown of West Coast ports

since July 1, 1971, due to a longshoremen's strike.

Since the Administration has not invoked the 80-day

cooling-off period available under the Taft-Hartley Act,

it apparently has concluded that this arike does not

imperil the national health or safety. Similarly, last

year the Labor Department issued a very extensive analysis

of the three lengthy East Coast dock strikes that

occurred in the 1960's entitled "Impact of Longshore Strikes

on the National Economy." That report concludes that

while there was 'severe impact on some immediate port areas

and adverse effect on certain businesses, "the strikes

had no visible impact on the economy as a whole." It also

concluded that there was no permanent loss of export

markets nor any significant shortages of materials in

this country. In view of this conclusion, how likely

do you think it is that S. 560 would ever be applied to

longshore strikes? When, in your view, would a longshore

strike "imperil the national health or safety?"

A. As you are aware, the President has invoked the

emergency disputes provision of the Taft-Hartley Act by

seeking an injunction against the strike of the

International Longshoremen's and Warehousemen's Union
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affecting the West Coast ports. Since the provisions

of S. 560 would be triggered by the same conditions

needed to invoke Taft-Hartley, I think it is quite possible

that S. 560 would be used in cases of strikes or lockouts

in the longshore industry. As to the second part of

the question, I think it is very difficult to

generalize from a particular precedent and formulate a

set of criteria which, if met, would constitute grounds

for invoking the emergency disputes provision. I think

it is quite clear, however, that the President's recent

actions indicate that the longshore industry would not

be exempted from the application of S. 560.
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(Recess.)
The CHAIRMAN. We will reconvene.
I am sorry for the interruption.
Our next witness is Mr. Paul R. Chagnon, Deputy Director, Inland

Traffic, Military Traffic Management and Terminal Service, Depart-
ment of Defense.
Did I get all that right?
Mr. CHAGNON. Yes, sir.
The CHAIRMAN. All right. We are pleased to have you.

STATEMENT OF PAUL R. CHAGNON, DEPUTY DIRECTOR, INLAND
TRAFFIC, MILITARY TRAFFIC MANAGEMENT AND TERMINAL
SERVICE, DEPARTMENT OF DEFENSE, ACCOMPANIED BY JOSEPH
J. COSIMANO, TRAFFIC MANAGEMENT SPECIALIST, DEPART-
MENT OF THE ARMY

Mr. CHAGNON. Thank you, Mr. Chairman.
A1TMTS is a single manager agency operating under the Secretary

of the Army performing commercial traffic management functions for
all elements of the Department of Defense.
The functions of logistics and traffic management are essentially

divided among the shippers, the Army, Navy, Air Force, and Marine
Corps, who decide what, or who, is to be transported, where the trans-
port is to be furnished to, and when it must arrive.
MTMTS provides the traffic management advice as to how the com-

mercial transportation service is procured and used. Our scope of re-
sponsibility is limited to the continental United States, except for
household goods which is a worldwide responsibility.
My personal qualifications lay in the area of domestic freight traf-

fic management; however, I have developed data in the fields of pas-
senger traffic and export and ocean terminal operations for the com-
mittee's use. Accordingly, I will attempt to answer or develop the an-
swers for whatever questions the committee may have in these areas.

Since 1967 we have experienced eight rail strikes, one major motor
carrier strike, 11 airline strikes, five longshoremen strikes, and four
ocean strikes that have required action on our part to insure a minimal
impact on DOD traffic. It is recognized that these are not complete
figures as some local work stoppages never came to our attention.

Those that did come to our attention did not create a substantial
impact. This was due to diversions to other means of transport, co-
operation of labor and management to handle defense traffic, and nor-
mally only brief work stoppages. The length of the strike is, however,
the most critical factor.
The ability of alternate modes to satisfy emergency requirements is

limited. An example of motor carriers' ability to supplant rail carriage
of ammunition demonstrates this. The capacity of a truck is normally
limited to 40,000 pounds of ammunition.
Up to 120,000 pounds can be loaded in a railcar. This means we

would need as many as three times the number of trucks as railcars.
Between 150 and 200 rail carloads are necessary for a shipload of am-
munition. Therefore, some 450 to 600 trucks would be required for a
ship. This creates an extreme demand for trucks which even if obtain-
able would severely clog up the ammunition plants and ammunition
ocean terminals which are most efficiently operated with rail service.
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On the other hand, rail service cannot satisfy some needs we have
for trucks. This is best demonstrated in the supply of perishable foods
to the consuming posts, camps, and stations. Motor carriers provide a
scheduled, door-to-door delivery of mixed frozen and chilled perish-
ables which is designed to satisfy the individual consumption require-
ments and refrigerated storage capability of the post involved.
Railroads are not normally able to provide this retail-type service

because of facilities problems. While ultimate delivery from rail fa-
cility to user probably could be arranged, it is inefficient and more
expensive.
The question of internal DOD movement capability naturally

arises in this connection. We have in existence a military-owned-ve-
hicle plan which provides for the use of vehicles assigned to units
throughout the United States. We believe that only the barest essen-
tial cargo could be accommodated by these vehicles and that at the
sacrifice of other essential activities.
Our estimate that was included in the report required of the DOD

in Public Law 92-17 was that possibly 10 percent of defense rail traf-
fic could be moved wider the military-owned-vehicle plan if all other
training operations were curtailed.
The second mitigating factor in easing the impact of strikes on DOD

is labor-management cooperation. Our experience has been that when-
ever it was possible both labor and management have attempted to
exempt military traffic from strikes. This has been most successful
where our traffic could be isolated as in longshoremen strikes where
special piers could be set aside or in ocean strikes where full shiploads
could be marshaled. In these cases, labor and management have agreed
to conduct special operations in order to continue the flow of military
supplies.
Motor carrier service has been continuing during strikes in special

cases where clearance procedures have been established through local
organizations. These procedures have been hampered by reports of
violence and consequent reluctance of divers to operate even though
cleared by union officials.
During strikes, railroads normally attempt to handle defense traf-

fic utilizing supervisory personnel. However, due to the scarcity of
operationally qualified supervisors, operations are possible only for a
short period. Here too, unions have agreed to handle defense traffic in
limited fashion where it could be isolated, such as switching into am-
munition terminals.
During a recent airline strike, DOD found itself with more than

normal charter service as labor and management agreed to continue
charter operations for the military. Military aircraft have a one-time
lift capability of over 100,000 passengers within CONUS if committed
solely to passenger movements.
This is considerably more than the daily average of 7,000 military

passengers traveling via commercial air. The use of all or part of this
military lift, when commercial air operations have stopped, is con-
tingent on other military priorities.
The third limiting factor of impact is duration of the strike. The

following is an excerpt from the DOD report pursuant to Public Law
92-17 concerning the May 17 rail strike:
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While a short duration strike of one week or less would impact the Defense
Department very little, a prolonged strike lasting beyond seven to ten days
would begin to seriously affect the Department as the strike duration increased.
Primary impact would be evidenced by a shutting down of TNT production
plants. This impact would be compounded with shortages of aviation fuel, coal

and fuel oil as a rail strike approached 30 to 45 days.
"Major projects and/or programs susceptible to disruption, delay and/or

increased cost in a prolonged strike would include weapon and vehicle production

and deployment; naval fleet support, defense housing, training, ecological under-

takings and construction within the United States and overseas.

The final area of impact which I believe will interest the committee
is the interruption in movement of sensitive materials. When materials
such as firearms and ammunition of certain types are caught in transit
by a strike, they are highly vulnerable to theft.
As the committee is aware such losses have been the subject of

interest at all levels of government and are viewed with great concern.
We devote considerable effort to arrange following reports of such
movements when a strike is forthcoming.
If such shipments are frustrated action is taken to provide protec-

tion either through local law enforcement bodies or through military
guards. Thus far, we know of no losses of this material due to strikes.
However, the possibility of loss is at its highest level when shipments
are frustrated at points with unpredictable protective capability.
The Department of Defense favors the Emergency Public Interest

Protection Act which was proposed to the Congress by the President
and introduced as S. 560 because it treats disputes which arise through-
out the entire transportation industry, not just railroad transportation.
This bill, in our opinion, provides the necessary framework for

dealing with national emergency disputes for the entire transportation
industry, which includes railroads, airlines, longshoremen, and trucks.
S. 560 is therefore the most responsive to the requirements of the
Department of Defense.
I will attempt to answer questions in these areas the committee de-

sires further information on. Also available for the committee's use is
statistical data from the MTMTS Progress Report for the fourth
quarter fiscal year 1971, which contains comprehensive information on
defense traffic.
The CHAIRMAN. Thank you very much.
I wonder if you could give us an appreciation of the impact of some

of these strikes that you have mentioned, the impact in your area of
shipments for DOD.
Mr. CHAGNON. Well, in general it was relatively minor. We do have

information on a number of carloads that were delayed or frustrated
and it totaled about 285 carloads that were stopped or delayed.
Had the strike gone on or expanded we believe the impact would

have been much greater. At one point, when the Southern Pacific,
which was one of the first railroads struck, later followed by the Union
Pacific or vice versa, Union Pacific followed by Southern Pacific fol-
lowed by Santa Fe, it found us without rail service in half of Califor-
nia, all of Arizona and New Mexico.
In that area the impact was such that it required complete diversion

to other modes.
The CHAIRMAN. SO, it was inconvenience. You had to go to other

modes but it wasn't a stoppage of shipments?
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Mr. CHAGNON. Oh, no, sir. No, sir. This is why we termed the overall
impact as minor.

The CHAIRMAN. Was it your department that developed the impact
of the one day signalmen's national strike?

Mr. CHAGNON. Yes sir.
The CHAIRMAN. What was the conclusion there?
Mr. CHAGNON. The conclusion there also was that the impact was

not substantial due to the short duration of the strike, however. On a

selective strike it was the scope on the signalmen's nationwide strike—

it was the duration that allowed it to be termed minor.

The CHAIRMAN. In your listing of the transportation strikes since
1967, was there one major motor carrier strike?

Mr. CHAGNON. Yes, sir.
The CHAIRMAN. How broad was that impact?
Mr. CHAGNON. That was a nationwide strike by the Brotherhood

of Teamsters in April 1970 and it again was a short-termed strike.

The CHAIRMAN. How short was that? I have forgotten.
Mr. CHAGNON. I don't recall the length of it. It strikes me as being

only a day or so. We can check into that and furnish that if you want

us to.
The CHAIRMAN. Are you in a position to speak to the regional

aspect? Secretary Volpe suggested that he could consider certain re-

gional strikes as possibly meeting the criteria of national emergency

which rather surprised me.

Were you here when he was discussing it?

Mr. CHAGNON. Yes.
The CHAIRMAN. Are you in a position to talk about that.
Mr. CHAGNON. I can make a comment on it, sir, from our defense

viewpoint. It could be that a railroad which is serving a portion of

the country could affect defense activities which in effect would have

a national impact.

I don't think it has to be that every railroad would have to be on

strike to have that same impact. Some railroads if they were on

strike would not affect the Department of Defense at all since we have

no activities located on their lines. On the other hand, a single railroad

such as Seaboard Coast Line serves our major ammunition terminal

on the east coast at Sunny Point, N.C. If that railroad were to be

stopped then it would have a greater impact.

Mr. MITTELMAN. I would like to explore not only the question of
regional emergency with you but also the question of industries out-

side the transportation industry.

Isn't it also true that in the past the President has authorized the

Attorney General to seek an 80-day injunction in a case of the single
plant being closed down, making an essential weapon needed by the

Defense Department?

Mr. CHAGNON. I understand that to be true. However, I must yield
as this is beyond my area of competence. I am purely involved in trans-
portation. A comment really couldn't be competent in that area.
Mr. 1VIITTEL-mAN. In other words, you are not representing the De-

fense Department as such?

Mr. CHAGNON. As a traffic manager. However, I can certainly at-
tempt to find the information that you seek and supply it later.
(The information subsequently supplied follows:)
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AMERICAN LOCOMOTIVE COMPANY DISPUTE, 1952

On 12 December 1952, a Temporary Restraining Order was issued by the Tr.&
Federal District Court, Buffalo, New York, against the United Steelworkers of
America (CIO) prohibiting the continuation of a strike which began 29 August
1952, against the American Locomotive Company, Alco Products Division. The
Board of Inquiry's report of 11 December stated that the work stoppage was
"immediately and seriously delaying the production of equipment and of fission-
able materials essential for atomic weapons needed for the national defense."
An injunction applying only to American Locomotive's Dunkirk, New York,
plant was issued on 29 December 1952, by the U.S. Federal District Court,
Buffalo, New York, and upheld on appeal. The injunction was dissolved on
21 February 1953, one day after contract settlement terms were reached and
announced by the Federal Mediation and Conciliation Service.

Mr. MITTELMAN. Well, I would appreciate that because it seems to
me that one of the questions that the committee will have to consider
is in view of the fact that Taft-Hartley injunctions have been sought
in the past in a case of a single plant manufacturing essential defense
components, whether these remedies should be limited to the cases
where transportation is involved.
Also, in terms of regional emergencies, have you made any study of

the selective strike that actually occurred this summer in terms of its
impact on defense?
Mr. CHAGNON. Oh, yes; we have.
Mr. MITTELMAN. Do you have that available?
Mr. CHAGNON. Yes; as I mentioned there were 285 carloads frus-

trated by it and I think we have the information on how much extra it
cost us to divert.
It seems to me the cost of diversion to alternate modes totaled

$115,765.
Mr. MITTELMAN. Well, I am interested in more than just the cost

of diversion. Were you in fact able to divert everything?
Mr. CHAGNON. Yes.
Mr. MITTELMAN. If the strike had continued, do you think you would

have continued to be able to divert all essential 
Mr. CHAGNON. As the strike grew and its scope broadened, this would

have meant a greater burden placed on motor carriers. We would have
found the availability of motor carriers to satisfy the displaced rail
traffic becoming increasingly less available throughout the country.
So, as it comes to a nationwide railroad strike, it has always been our

position that the motor carriers are unable to handle all that overflow.
So., it is a question of dimension as it grows.
Mr. MITTELMAN. Has the west coast longshoremen's strike affected

the Defense Department at all?
Mr. CHAGNON. There has been an effect on the Department. How-

ever, here we have been successful in obtaining an agreement with both
labor and management to handle defense shipments so that the regular
defense shipment that goes through the west coast is still moving. All
defense shipments are moving.
There are, however, some 100 personal property shipments that have

been frustrated by the strike. These are the household goods of mili-
tary personnel that were caught when the strike began.
Mr. MITTELMAN. Some of the news reports that have circulated about

the west coast strike concern the backup of grain. Is it just a question
of the grain being stored in warehouses and that it ought to be shipped
in order. to prevent it from rotting?
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Mr. CHAGNON. If it were loaded in warehouses, I would think the
impact on movement would be little. If it happened to be stored in
boxcars that other shippers would require, I would think it would
have an impact, yes.
Mr. MITTELMAN. There doesn't appear to be any great backup or

tieup of rail facilities in the terminals. I gather this is so?
Mr. CHAGNON. We have had no reports of inability to obtain cars

because of that reason.
Mr. MITTELMAN. Thank you.
The CHAIRMAN. On the last page of your statement, Mr. Chagnon,

you indicate that there is material available for our use dealing with
a defense traffic generally, I guess it is.
Mr. CHAGNON. Yes, sir. All the traffic that we move and a particular

document I have will give that to you for the past 2 fiscal years, 1970
and 1971. It will indicate the amount of traffic we move by rail,
highway, water, air, et cetera, in terms of tons, shipments, and cost.
The CHAIRMAN. Well, I see it is in form and it would be convenient.

Would you submit that to us?
Mr. CHAGNON. Yes, sir.
(The information referred to follows:)
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Freight Traffic Relative to the Military Traffic Management and
Terminal Service of the Department of Defense

WORKLOAD AND PERFORMANCE

WORKLOAD

QUARTER ENDING CUMULATIVE

FY 71thru

FY 1970 30 Jun 71 31 Mar 71 30 Jun 71

A. ROUTINGS crhoosond)  217.7 48.2 44.4 184.4

1. FREIGHT  195.2 44.0 40.8 167.6

o• DOMESTIC  ••• • ••• • • • 114.8 26.4 25.4 103.5

A. EXPORT  • • . • ••• • • 80.4 17.6 15.4 64.1

2. PASSENGER     • •• •  22.5 4.2 3.6 16.8

B. TRANSIT OPERATIONS (Thousands a tons)  

1. RECORDED  1,781 317 368 1,371

2. UTILIZED ..... ..........  906 174 155 622

C. NEGOTIATED RATES AND CLASSIFICATIONS  

I. ORIGINATED  • • • • • • • • 418 93 69 279

2. IN PROCESS  319 35 44 187

3. COMPLETED  ...  

o• FILED IN TARIFF  

364 100_ 63 359

A. FILED IN SECTION 22 • • • • • • •  261 67 50 203

c. REJECTED BY CARRIERS  92 33 9 132

D. NONNEGOTIATED SECTION 22 TENDERS

RECEIVED  34 894 10 353 9 848 45 979

1. PERSONAL PROPERTY  6,388 2,413 2,856 15,981

2. FREIGHT 0/T PERS. PROPERTY  28,506 7,940 6,992 29,998
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The CHAIRMAN. Does that include the areas you mentioned to Mr.
Mittelman a moment ago that deal with household goods? Is that
part of your transportation responsibility?
Mr. CHAGNON. Yes, sir. It includes household goods, passengers, and

the amount of tonnage that is transported through the terminals that
we operate.
The CHAIRMAN. You did use these two words, the frustration that

followed the strike and the diversion that was necessary. That would
suggest to me that the emergency was met, that while it was annoying,
it was met by diverting to other means.
Mr. CHAGNON. Yes, sir. The strike as it occurred, barring the pro-

jection—as you recall, there were some 10 other railroads to be struck
at the time of the settlement but hadn't yet. But for the traffic via
the railroads that had been struck we were successful in obtaining
alternate transportation for that material.
The CHAIRMAN. Well it is not your responsibility to respond but

there is a great fuzziness about just what are the elements of the
national emergency in the impact on the national health and safety
that triggers the application of this proposed legislation.
I gather that would not be your department?
Mr. CHAGNON. I am afraid that would be beyond my competence.
The CHAIRMAN. Well, it is not your responsibility.
Some of the questions that we are submitting to Secretary Volpe by

necessity through written communication deal with that. I gather that
the past history of strikes in transportation have not ground DOD to a
halt?
Mr. CHAGNON. No, sir. We have been rather successful in obtaining

alternates. If one port is struck we can divert to another port; if one
mode of transportation is struck we can divert to another mode. But
this is all within certain bounds.
There are certain things captured to rail, for example. The manu-

facture of TNT leads to the production or the residue of sulfuric acid
and the most efficient way of transporting this is in rail tank cars. If a
plant couldn't obtain the transportation of this sulfuric acid out away
from the plant, we would find that plant would have to shut down be-
cause there would be no place to dispose of the acid.
So, there are some illustrations of captured or vested use but in most

cases we are able to avoid this.
The CHAIRMAN. Well, this suggests that even if the strike were

limited to selected areas, greater authority for continuation would be
required in certain sensitive areas and this would fall under the head-
ing of "partial operations"?
Mr. CHAGNON. Yes, sir. In some cases even as I mentioned in the

testimony, supervisory personnel will man trains and move selected
items for us and have done that in the past. However, any broad
scope of that seems to be impossible because not every supervisor on
the railroads is qualified to run a railroad train.
The CHAIRMAN. I agree and that is why this partial operation au-

thority, even where there would be a selective strike, would seem to be
an element that probably would be of high importance.
Mr. CHAGNON. Yes, sir.
The CHAIRMAN. Anything else?
Thank you very much.
This committee will be back on this subject on Monday afternoon.
(Whereupon, at 12 :30 p.m., the hearing was recessed, to reconvene

Monday afternoon, September 20, 1971.)





NATIONAL EMERGENCY DISPUTES, 1971-72

MONDAY, SEPTEMBER 20, 1971

U.S. SENATE,
SUBCOMMITTEE ON LABOR OF THE

COMMITTEE ON LABOR AND PUBLIC WELFARE,
Washington, D.C.

The subcommittee met at 2 p.m., pursuant to recess, in room 4232,
New Senate Office Building, Senator Harrison A. Williams, Jr.
(chairman of the Subcommittee on Labor), presiding.

Present: Senators Williams, Mondale, and Packwood.
Committee staff present: Robert E. Nagle, general counsel to full

committee; Gerald M. Feder, counsel to subcommittee; and Eugene
Mittelman, minority counsel.
The CHAIRMAN. My apologies. We have a belated beginning.
We continue, this afternoon, the hearings on six bills which have

been referred to the Subcommittee on Labor, dealing with emergency
labor disputes.
As the first witness, we are honored to have Senator Brock, of Ten-

nessee, who has introduced one of the bills, S. 1934.
We are pleased to have you with us this afternoon, Senator Brock.

STATEMENT OF HON. WILLIAM E. BROCK, A U.S. SENATOR FROM
THE STATE OF TENNESSEE

Senator BROCK. Thank you, Mr. Chairman.
Mr. Chairman and members of the subcommittee, I am delighted

to be before you this afternoon, and I am grateful for this opportunity
to come before you to present my views.
I start out with the firm conviction that the public as well as man-

agement and labor are weary, if not despondent, over the recurring
national emergencies caused by major strikes.
In addition, Members of the Congress are tired of being forced with

increasing frequency into the labor arbitration business, usually in a
crisis situation, after all else has failed. Eight times, in as many years,
Congress has had to step in with ad hoc legislation to prevent or end
crippling rail strikes.
The strain on Congress has been accelerating; four of these eight in-

stances occurred within a 14-month period during 1970 and 1971. These
ad hoc laws have settled nothing. They have only bought time, and at
a very high price.
This body has neither the competence nor the time to constantly

inject itself in collective bargaining. Worse still, congressionally im-
posed compulsory arbitration is a terribly dangerous assault upon the
legislative process and, ultimately, upon our free economic process.

(177)
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The time for corrective action is long overdue. Not only do we
desperately need a constructive approach, but we must make the public
interest heard and felt in these strikes. The approach I favor which is
enbodied in the bill I bring to the attention of this committee today
accomplishes this task.
Building on Taft-Hartley concepts and permitting the confirmed

use of existing labor-management facilities, my bill provides machinery
to accommodate the problem after all has failed. It also provides for
representation of the public interest during these crises with a force
equal to that of management and labor. We should no longer tolerate
a 'public be darned" attitude while the giants of industry and labor
struggle to decide our fate as well as their own.
The public's tolerance for strikes clearly is diminishing. The average

citizen was foursquare behind labor during the New Deal days of the
1930's. Most of us still are, for the workingman has made this country
what it is.
But, is the workingman or woman really represented or even pro-

tected today? Both big labor and big business have put on muscle since
the days of the Wagner Act. Today major work stoppages such as
the General Electric strike of 1969-70, the Teamsters strike of 1970,
the General Motors strike of 1970-71, the current west coast longshore-
man strike, are viewed by the general public not as unequal contests
between bully and weakling, but rather as bare-knuckle slugging
matches.
Because of everyone's dependence on the goods and services of our

major industries, in effect most average citizens are forced to stay
in the ring with these battling giants and, of the three parties, gen-
erally gets the worst thrashing.
The right to strike or lockout is an important institution of free

collective bargaining, and of our democratic society. But it is not a
sacred right. It was not handed down with the Ten Commandments.
It was fashioned by free men in a free society, and it can be modified
and improved by those free men whenever and wherever it reduces
rather than expands their freedom.
We now face such a prospect in so-called national emergency strikes.
The bill I am sponsoring, Senate bill 1934, would preserve and pro-

tect the right to strike except in disputes affecting the national health
or safety. It would establish a Management-Labor Commission of seven
members appointed by the President for staggered terms of 14 years,
with the advice and consent of the Senate.
In making appointments, the President would insure that the in-

terests of management, labor, and importantly, the general public, are
adequately represented.
The bill directs the Commission to make conciliation, mediation,

and arbitration services available to the parties in a dispute, if all
such parties agree, when there is a likelihood that a national emer-
gency strike or lockout will occur.
S. 1934 would require the President, if he thinks a national emer-

gency strike or lockout is threatened or is in effect, to direct the
Attorney General to petition the Commission to assume jurisdiction
of the dispute.
The Commission is authorized to prohibit the strike for 110 days,

absent prior agreement. The Chairman of the Commission is directed



179

to designate two or more members of the Commission as a Board of
Inquiry, and the Board is required to report within 80 days with rec-
ommendations for settlement.
Disputant parties are given 30 days after the Board report to come

to an agreement. Failing such settlement, the Management-Labor
Commission is authorized to issue an order prescribing what the terms
and conditions of the contract will be.
Along with the Commission, the bill provides for the establishment

of a Management-Labor Court composed of a chief judge and four
assistant judges appointed by the President for staggered terms of 10
years, upon advice and consent of the Senate.
In making appointments, the President would, as with the Com-

mission, insure that the interests of management, labor, and the gen-
eral public are adequately represented. The bill authorizes the Man-
agement-Labor Court to hear, determine, and render judgment with
respect to all questions of law or fact such as unfair labor practices,
which arise under any order of the Management-Labor Commission.
Decisions of the court would be final unless they are arbitrary or

capricious or are violative of a right conferred by the Constitution,
in which case the Supreme Court is given exclusive appellate
jurisdiction.
An important, and I think fundamental, feature of this legislation

is its use for accommodating the unpleasant and often emotionally
charged disputes in the public service area.
Under this bill, the Commission and court can accommodate dis-

putes not meeting the specified national emergency criteria if the par-
ties to the disputes have previously and voluntarily, through collec-
tive bargaining, indicated their willingness to submit their differences
to Commission jurisdiction.
I believe that many areas of employment not involving interstate

commerce or products affecting the national health and safety will
voluntarily partake of the services offered by this legislation. In addi-
tion to manufacturing and other businesses, this aspect of the legis-
lation looks toward the public service oriented professions of educa-
tion, health services, local transportation, trash removal, police, and
fire protection.

Finally, the bill would repeal the emergency disputes provision of
the Labor Management Relations Act, section 10 of the Railway
Labor Act, and suspend the proceedings of the National Labor Rela-
tions Board, but only in disputes over which the Commission is vested
with jurisdiction.
At this point, Mr. Chairman, I would like to make you and other

members of the subcommittee aware of the fact that this bill is modeled
after the Australian industrial relations system. Although their sys-
tem has evolved certain problems over the years, we have carefully
tried to benefit from this experience and avoid similar problems in this
legislttion.
A recent study of Australian collective bargaining entitled "Recent

Trends in Collective Bargaining in Australia," by Dianne Yerbury
and J. E. Isaac, appearing in the May 1971 issue of the International
Labour Review concluded:
The notion of public responsibility in the settlement of industrial disputes, big

and small, is so deeply ingrained in the Australian public mind, that it has en-
gendered a wariness of free negotiations and the use of economic coercion.
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I am convinced that American public opinion is not substantially
different from Australian public opinion in this regard.
I also request, Mr. Chairman, that Howard K. Smith's recent com-

mentary on the Australian Arbitration Commission be included in the
record as a part of my testimony.
I would like to cite just one particular part of that statement. He

said:
Since the wage-price problem is becoming a permanent problem of the times,we ought to study one case where restraint has done pretty well—Australia.In 1920, the Australians created a National Wage Arbitration Council. It nowhas a status like our Supreme Court. It employs outriders, specialists who goout and arbitrate disputes before they grow serious.
When a dispute does reach the Council, it can hand down rulings, and fine oreven imprison violators.
It is not perfect. But, it has helped Australia to high productivity with rela-tively little inflation.
In a time of mighty unions and mighty corporations, with civic freedoms thatlet them wield their might . . . restraint will have to be not an occasionalcrash program of freeze. It will have to be institutionalized.
Something like Australia's Arbitration Commission looks like the future. Weshould study it and find out what makes it work.
Again I thank you, Mr. Chairman, for the privilege of explaining to

you the major provisions of my bill.
I firmly believe that Federal law on strike settlement urgently

needs revision, and I sincerely hope that the committee will include
the concept embodied in S. 1934 in any legislation finally approved.
The CHAIRMAN. Thank you very much, Senator Brock.
I will be brief. This Commission that would be created, its proce-

dures would come into play when there would be a likelihood of anational emergency strike, or lockout, is that right?
Senator BROOK. The mandatory section, that would be true.
It also contains a voluntary section which allows labor and man-agement to go themselves into the jurisdiction of the Commission

through the free party process by previous agreement. But, in na-
tional emergency situations, that would be the case.
The CHAIRMAN. Who determines whether there is a national emer-

gency?
Senator BROOK. The President makes that finding.
The CHAIRMAN. Is his position with respect to this the same as it is

now, under Taft-Hartley?
Senator BROOK. In essence, yes. He directs the Attorney General to

request the Commission to assume jurisdiction.
There is this difference: The Commission does not necessarily have

to do so, but the assumption is fairly clear that they would, I think.
The CHAIRMAN. Of course, this is one of the big questions even

today, when is there an emergency affecting the national health and
safety.
Now, you mentioned the longshoremen strikes that have had a criti-

cal impact, and yet we have one now that has not brought forth pro-
ceedings under the existing national emergency provisions.
Senator BROOK. It is a very difficult finding to make. In the instance

of the longshoremen particularly, I think you will find that the strike
on the west coast is a crisis of major proportions for Hawaii and the
west coast. But, it is not a national emergency at this point.
If it spread to the gulf coast and the west coast, I think we would

find that there would be such a situation.
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The CHAIRMAN. But there is nothing here to change the basic cri-
teria of national emergency affecting the health and safety of the
Nation?
Senator BROOK. That is correct.
The CHAIRMAN. We have had quite a bit of dialog here, on whether

there are other strikes of serious impact that should bring on proce-
dures that we are discussing under the various bills.
Senator Javits frequently cites the great impact of the tugboat

strikes in New York Harbor.
Of course, we have other proposals that you are familiar with.

One of these is the President's final offer selection proposal. What is
your position on the President's bill?
Senator BROOK. I find myself in a difficult position on that bill. I

think the logic of the last-best-offer approach is that it does place a
burden upon management and labor to rationally make the best possi-
ble effort they can in order one be chosen.
The problem I see with that is it does not really address a funda-

mental problem in all of these major disputes, and that is that the pub-
lic interest is not being represented today, and I do not see that that
approach really addresses that particular problem.
I think the enormity of our corporate enterprise today, and juxta-

posed with the enormity of industrywide labor, the power that is in-
herent in those two groups, literally leaves the taxpayer, the consumer,
the average citizen without defense, and yet, he is very much affected
by the impact, or the result of the decisions made.
He has no voice in the process, and this is what I am trying to ac-

quire for him through this device of the Commission.
The thing that interested me about the Australian system in the

first place, was that the court that they set up was mandated to consider
three points of view—labor, management and the public.
There is no such mandate today in collective bargaining, and I don't

see, in all candor, that some of the proposals that have been made to
date address that particular problem.
I think the administration's bill would ease the problem as we have

it today, but I question whether it really addresses the root of the
question, the root problem that I see in all of these disputes. That is
the inadequacy of voice for the American people.
And I see no prospect for our economy, other than an increase in the

tendency toward giantism, ever and ever larger corporations, and ever
and ever increases of concentrations of power, because they must re-
spond in order to protect themselves.
But, I find fault with the fact of the matter that leaves the people

out of the process, only at the mercy of it, but without a voice in its
resolution.
The CHAIRMAN. This is compulsory arbitration?
Senator BROOK. If the President makes a finding, yes.
In the instance of all others—you mentioned the tugboat strike, the

garbage-sanitation workers strike, things like that, it is not.
I think the evolution of this process over a period of years will

place most of these kind of bargainings under the jurisdiction of the
Commission because it works. This has been the Australian experience.
At the outset of the Australian system, something less than 5 percent
of management and labor supported it. Both of them were opposed
to it.
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Today I think something well in excess of 90 percent of all labor and
management agreements valuntarily place themselves under the juris-
diction of this particular system, because it has worked. It has worked
for both parties, and it has worked for the people.
The CHAIRMAN. We appreciate your testimony.
Senator Mondale ?
Senator MONDALE. No questions.
The CHAIRMAN. Senator Packwood?
Senator PACKWOOD. Senator, does your bill include railroads?
Senator BROCK. Yes. My bill would include all industry, industry

as defined by the President, that affects the national health and safety.
Senator PACKWOOD. In your thinking, would your bill cover a situa-

tion like the west coast dock strike?
Senator BROCK. I don't think it would at this juncture, unless the

west coast strike took on such proportions as to really impact upon the
national economy.
It would in the long term, because I believe we would follow the

pattern that is involved in the Australian system of both labor and
management wanting to be under a system which eliminated a great
portion of strikes and allowed for better settlement procedures.
Senator PACKWOOD. The reason I ask is that you used the definition

"substantial part thereof," and six times, as I recall, in our history
we have invoked the Taft-Hartley Act for an east coast, or an east
coast and gulf coast strike, where the west coast was not involved.

Senator BROCK. Yes.
Senator PACKWOOD. Because the Harry Bridges' union has a differ-

ent contract date.
And assuming you are saying that the same emergency procedures

apply roughly, in your thinking, to the Taft-Hartley Act, how could
we justify the Taft-Hartley Act or this bill applying to an east coast
dock strike, but not a west coast dock strike?
Senator BROCK. There is no conceivable justification for that. If

you can find that one has sufficient impact, as I say, or a substantial
portion thereof, then you could make that determination. But it would
be a presidential determination.
To be perfectly candid, if, as appears may be in prospect, the gulf

coast longshoremen go out on strike, and we were to resolve the west
coast strike, I would be very much at the President's doorstep demand-
ing a settlment of that one, because all our farmers would be out of
work very quickly.
Senator PACKWOOD. I have been on the doorstep a month, unsuc-

cessfully, so far.
Under your bill, there is no power to initiate these proceedings ex-

cept by the President? The Commission itself can't do it? They have
to wait until the President asks and then they can review it? They
cannot initiate?

Senator BROCK. That is correct. In terms of the authorization itself.
Obviously they make indirect initiatives.
Senator PACKWOOD. Let me ask you another question: The case is

made that we should differentiate transportation from other indus-
tries, because we can take a 3-month auto strike, but we can't take a 3-
week trucking and railway strike.
Do you think that is valid?
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Senator BROOK. I do not. I do not for the simple reasons that peo-
ple suffer and it really does not matter to them whether it is a railroad
or an automobile plant that is creating suffering.
The impact on the average American citizen of a major strike in

this country affecting the automobile industry is as dramatic in one
way as a transportation strike can be in other ways. Perhaps it does
not affect the delivery of foodstuffs, but it can affect their jobs even
in corollary industries. The plate glass manufacturer down in Nash-
ville, Tenn., those men are just as much out of work as they would be
if the railroads were not shipping.
The fact of the matter is that bigness in itself has created unique

problems in this society of ours, that we have refused to deal with.
Senator PACKWOOD. Isn't it true that the transportation industry

affects everybody, assuming it was a nationwide rail or truck strike,
everybody is affected immediately. And that the auto industry or the
steel industry does not really affect everybody immediately?
Senator BROOK. Perhaps in terms of the immediacy of the problems,

but the fact of the matter is ultimately it has as great an impact, and
it does just as much damage to the people.
You know, I don't know that I would gage my response on the basis

of how quick an action has an impact, but on how damaging the im-
pact is, and we have done a great disservice to the people of this coun-
try by allowing these things to go on and on and on, destroying all of
the life savings of individuals, loss of their homes, bankruptcy in
many cases. It is just an intolerable condition that I don't think we
can refuse to address any longer.
Senator PACKWOOD. What you are trying to weigh on the one hand,

is the removal of the rights of collective bargaining from both the
employer and the employee. You are weighing that against the na-
tional interest, and you are saying that in any major strike, steel, glass,
coal, because I assume all of these could be national emergencies, there
is no right of collective bargaining? If it is a national strike, I should
say there is no right to collective bargaining, at least to the point of a
strike?

Senator BROOK. I would disagree, because I think there is a greater
motivation for responsible collective bargaining if this power resides
in the government to stop something that does damage to people who
have no voice in the bargaining process, and that is what is wrong with
the bargaining process today.
The great bulk of the American people are impacted, but they have

no voice.
Now, something has got to be done to correct that situation, and

something has got to be done to protect the public interest against
the abuse and power of giants.
I see no impingement upon collective bargaining. I think it is an

incentive for greater effort, greater responsibility on the part of both
sides to settle the process.
Senator I?AcxwooD. Do you envision your bill applying also to Fed-

eral, State, and local employees?
Senator BROOK. Of course, of course.
Senator PACKWOOD. I have no other questions.
The CHAIRMAN. Thank you very much, Senator Brock.
Senator BROOK. Thank you.
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The CHAIRMAN. Mr. Lyle Fisher, vice president of the 3M Corp.
Senator MONDALE. Mr. Chairman, I take great pride in introducing
our next witness. Mr. Fisher is an old friend of mine. He represents
one of the truly enlightened and progressive companies in Minnesota.
He serves as Vice President for Public Affairs and Personnel Rela-
tions, 3M Co., Minnesota Mining & Manufacturing.
He is not only a great Minnesotan, but a great American. Lyle has

a productive and rich background in civic work, governmental, educa-
tional, and religious affairs in Minnesota. He has a rich background as
well in industrial relations. He came to 3M as Director of Industrial
Relations and he has been one of Minnesota's active civic leaders.
I am very pleased to introduce him and to have him appear before

the Labor Subcommittee.
The CHAIRMAN. Thank you. That is a good sendoff, Mr. Fisher. I

appreciate it.
Mr. FISHER. After that I am anxious to hear what I have to say.
The CHAIRMAN. We welcome you.

STATEMENT OF LYLE H. FISHER, VICE PRESIDENT, 3M CO., REPRE-
SENTING THE NATIONAL ASSOCIATION OF MANUFACTURERS

Mr. FISHER. Well, as Senator Mondale indicated, I am Lyle Fisher,
vice president of public affairs and personnel relations of the 3M Co.
I certainly appreciate this opportunity to appear before you today

to present the position of the National Association of Manufacturers
OD whose industrial relations committee I serve.
I will summarize to some extent the full text of our testimony and

would offer the full text for the committee's edification, if that is
permissible.
Senator MONDALE. Mr. Chairman, I move that the whole statement

be included.
The CHAIRMAN. It certainly will be included.
Mr. FISHER. Practically all members of the National Association of

Manufacturers are subject to the Labor-Management Relations Act of
1947, as amended, and many would come under the purview of the
emergency disputes provisions of title II of the act.
In addition, since the manufacturing industry is directly affected by

disruptions of service in the transportation industry caused by labor
strife, we have an immediate interest in legislation involving the reso-
lution of these labor disputes. This interest also stem from our concern
about the potential spillover effects on the manufacturing industry of
labor conditions and legislation affecting other industries, such as
transportation.
This subcommittee has before it a number of bills that would amend

either or both title II of the Labor Management Relations Act, as
amended, and the Railway Labor Act. Without discussing the de-
tails of each of these legislative proposals, we believe that none is
directed at resolving the basic cause of the problem of emergency
disputes, and that some would, in fact, aggravate the problem.
My oral testimony will be a review of the major points of the state-

ment we have submitted to this subcommittee for the record. It will
be a broad review of industry's position on the entire subject of emer-
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gency disputes and its relations with the current state of labor-man-
agement relations, and I will refer to the pending bills where appro-
priate.

Initially, I wish to emphasize to this distinguished subcommittee
that industry considers this subject as being related to far broader
issues involving the total labor-management relationship than the
need for only emergency strike legislation. Since the problem is sub-
stantially more profound, it requires considerably more attention and
action than legislation designed to deal with merely one facet of it.
The urgency of directing such attention has been magnified by the
current economic state of our Nation in which a dangerous inflation
and its severe consequences necessitated the very recent action of the
President to freeze temporarily wages, salaries, prices, and rents. We
support this action and firmly believe, that to a large degree, it was
required because the awesome power of organized labor to extract huge
wage settlements unrelated to productivity increases has accelerated
the inflation our Nation has been experiencing these past several years.
The strikes which collective bargaining ever more frequently spawns

of late and the inflationary settlements which so often follow such
strikes or the threat of such strikes have attracted increasing attention
on the American scene. At stake are the free collective-bargaining
process and the economic system which has scaled heights unmatched
in history, but whose supremacy is, for the first time, being success-
fully challenged by other nations.
The concern, shared by labor and management alike, is that agita-

tion over strikes and inflationary settlements may provoke misdi-
rected measures addressed to symptoms, not causes.
The approaches to the fundamental problem that are described

hereafter are intended to restore a measure of balance in the bargain-
ing process, and thereby preserve and promote free collective bar-
gaining which includes the right to strike.
The current concern over strikes and inflationary settlements is

largely a manifestation of a deeper, more significant concern over the
tremendous growth in union power during the period following
Worl War II.
Although a basic purpose of the Wagner Act in 1935 was to en-

courage trade unions, the growth of union power in recent years has
gone far beyond anything which the 1935 Congress could have fore-
seen or intended.

Congressional recognition of how far the balance of power has
shifted is strikingly evidenced by its two major attempts in the post-
war period to reestablish a measure of control over the burgeoning
trade union movement—in 1947 in the Taft-Hartley Act and again in
1959 in the Landrum-Griffin Act.

Therefore, if such strikes as do occur are bigger and longer and
more critical now, and if bargaining settlements are becoming out-
sized, it is basically because the excessive—and constantly growing—
power of the trade union movement has acquired a position of domi-
nance over American industry and the American economy.
S. 832, in our opinion, would merely expand union power and further

aggravate the imbalance between labor and management.
There appear to have been at least two major causes for this star-

tling growth of union power: First, the unquestionable—indeed,
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frank—prounion bias of the NLRB; and second, the concentration of
union representation for entire industries in one union or, in recent
years, in coalitions of unions operating as one.
In addition the political influence and activity of the union-official

hierarchy is also a basic source of union power. The extent and true
political strength of unions is overestimated by many, and this very
misjudgment is itself a source of additional union influence. However,
analysis of political forces is outside the scope of this testimony.
Over the years the NLRB and the courts have substantially helped

unions to attain positions of dominance over the economy by decisions
which—

Subordinate and subvert the rights of individual employees to
the organized power of unions;
Encroach upon management's authority to operate efficiently

and thus compete effectively in a free economy;
Expand union power to apply coercive pressures on individuals,

on employers, and upon the Government itself;
Cede to unions special privileges not enjoyed by any other seg-

ment of society; and
Fail to provide proper protection of the public interest.

The basic goal of the Wagner Act was to allow the employees in a
plant to meet and bargain with their employer as a group, instead of
as individuals. This is how it started—plant by plant, toolroom by
toolroom, shop by shop. But over the last 35 years, two things have
been happening.

1. In many of our leading industries, the plant by plant and com-
pany by company organization of employees has been accomplished
by a single union, which thus moved into a dominant position vis-a-vis
the employers in the industry, often resulting in industrywide or area-
wide bargaining.
2. Even in industries where a number of unions have obtained repre-

sentation rights, the unions have adopted a strategy of coordinated or
coalition bargaining, designed to parallel the strength of the industry-
wide unions in the single-union industries.
Plainly stated, this results in union monopoly, even to the extent

that the union members themselves have little, if any, chance to deter-
mine their own economic fate.
Now, what should Congress do about big unions and big strikes?
The current public concern over big strikes and big settlements is

actually a concern over the most irritating aspect of a deeper, more
basic concern; that is, that unions are too big and too overpowering.
Consequently, it seems only appropriate that Congress should address
itself primarily to the root cause of the whole problem. We do not be-
lieve that the bills before this subcommittee address themselves to this
problem. A piecemeal approach, focusing only on certain aspects, will
not remedy this critical situation in labor-management relations today.
It would appear most appropriate, therefore, for Congress to address

itself without delay to both the short-range and the long-range aspects
of restoring a proper balance between the bargaining strength of
employers and unions.
This should include immediate attention to legislation which would

restore a balance in law—among other things, by reversing the effect
of the many prounion areas described above.
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And second, it would seem more appropriate that a congressional
joint study committee be established to study all aspects of this prob-
lem including voluminous evidence developed to date.
Turning my attention to existing legislative procedures for dealing

with emergency strikes, there are three categories of employers where
strike experiences have caused concern among the general public:
(1) The Federal, State, and local governments, as employers; (2)
industry in general, where emergency strike situations are covered by
title II of the Taft-Hartley Act; and (3) employers covered by the
Railway Labor Act—railroads and airlines.

Let's look briefly at the Taft-Hartley Act, title II.
The emergency strike provisions of title II of the Taft-Hartley Act,

sections 206-210, represent a carefully worked-out solution to a tre-
mendously difficult problem. The problem, simply stated, is—how
do you accommodate two fundamentally desirable objectives:
To protect the national health and safety when threatened by a

labor dispute; and
To protect the free collective bargaining in American industry.
This problem arises from the generally accepted fact that where

the parties to a dispute believe that Federal intervention is clearly
available at the end of the bargaining road, bargaining usually dis-
appears. Consequently, any statutory procedure which encourages
Government intervention, other than traditional, legally established
voluntary mediation procedures, stultifies bargaining. We feel certain
features of the bills under consideration by this subcommittee are
deficient in this sense.
On the other hand, no President can allow his country's basic

strength to disintegrate because of a labor dispute. The conflict is
clear—the issue is difficult—the ultimate congressional choice is
important.
Without going into great detail, Congress achieved a workable and

time-tested balance of those two objectives in Taft-Hartley's title II:
The occasion for Federal intervention is limited to strike situations
determined by the President to imperil the national health or safety.
The extent of Federal intervention is limited to: An 80-day injunc-

tion against a strike or lockout during which the parties are required
to continue bargaining;
A last-offer vote of employees shortly before the injunction termi-

nates; and
A report by a board of inquiry concerning the issues involved in

the dispute, but with no power to make recommendations or findings
concerning the merits of those issues.
The terminal point of Federal intervention—in the absence of settle-

ment of the dispute by collective bargaining during the period of the
injunction—is the submission by the President of the matter to Con-
gress for last-ditch action as appropriate. This last procedure is highly
significant. Congress always has the power to enter as final judge at
the end of the line.
This long debated and carefully considered procedure has preserved

collective bargaining with only a needed minimum of Federal inter-
position, and represents a workable melding of the country's basic
labor-management needs with the preservation of a free economy.

70-725 0-72-pt. 1-13
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Over 20 years' experience under title II has shown that, on balance,
Congress decided wisely in 1947. The statistics on this matter appear
in our written statement.
It is apparent that the open-end nature of title II is the major fea-

ture of the statute that has in practice proved a deterrent to strikes
imperiling the national health or safety. The absence of Federal power
to pass judgment has tended to induce industries and unions to recog-
nize that governmental intervention—preempting the traditional
mediation services—is not helpful to either side, and that their best
interests lie in settling their differences at the bargaining table, under
the pressures of bargaining and without access to the escape hatch of
the third-party decisionmaking.

Therefore, a major recommendation is that the emergency disputes
provisions of Taft-Hartley, title II, having worked well, should be
left as is. However, we recognize the risk that even these provisions of
the act could lose much of their effect if excessively invoked, or where
its Boards of Inquiry presume to extra-legal recommendations.

Section 10 of the Railway Labor Act provides that if, in the judg-
ment of the National Mediation Board, a dispute between a carrier
and its employees "threaten (s) substantially to interrupt interstate
commerce to a degree such as to deprive any section of the country of
essential transportation service, the Mediation Board shall notify the
President, who may thereupon, at his discretion, create a board to
investigate and report respecting such a dispute." In practically every
case the unions have refused to accept the Board's recommendations
and have simply used them as a floor from which to negotiate higher
settlements.
In such situations, the railroads and airlines are at a distinct dis-

advantage because (1) they have been told by Government officials
that it would be unthinkable for them not to accept an emergency
board's recommendations and (2) they are enterprises broadly regu-
lated by agencies of the Federal Government.
The Interstate Commerce Commission and Department of Trans-

portation have broad regulatory powers over most aspects of railroad
operation including tariffs, safety regulations, operating rules, and
so forth, and the airlines are regulated in these areas not only by the
Transportation Department but by the Civil Aeronautics Board and
the Federal Aviation Agency. In the case of the railroads, the Con-
gress has tilted the balance of power in favor of the unions by requir-
mg the railroads to help finance strikes.
It seems readily apparent that S. 832, particularly, is designed to

continue and even enhance this enormous and intolerable power which
the unions have over the railroad industry.
Many of the employers who are subject to the Railroad Labor Act

feel that in the long run their interests are better served by having
some form of finality in the disputes procedures—a mechanism
whereby, in the event of failure of collective bargaining and all other
statutory processes, a binding determination of the dispute would be
made.
We recognize that these industries are unique because of their quasi-

public character, as well as other reasons, not the least of which is an
imbalance of power in favor of the unions, and that they have special
labor dispute problems.
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This testimony does not recommend any specific solutions to those
problems, but we recognize their circumstances and that special meas-
ures may be warranted. However, we do recommend that the solution
to this special problem should be one that encourages free collective
bargaining by emphasizing to the parties that the Government will
not intervene in their behalf.
The views of the transportation interests should be thoroughly

aired and considered. Nevertheless, everyone should be cognizant that
there is a danger, in fashioning solutions to special problems in spe-
cial industries, of creating an atmosphere conducive to third-party
intervention in other industries. To avoid the possibility of such a
reaction taking place, we reaffirm our belief in the fundamental sound-
ness of free collective bargaining as the best and most practical ve-
hicle for reaching mutually satisfactory settlements in industry
generally.
We reiterate our opposition to third-party intervention for industry

generally in any form, except as is currently provided under title II
of the Taft-Hartley Act, or as provided by the Federal Mediation and
Conciliation Service.
Now, what steps should Congress avoid in the area of emergency

strikes? As with almost any critical problem with which Congress
must wrestle, the problem of crisis strikes has produced a number of
suggested fail-safe solutions. Some of the suggested remedies—again
as in all fields of congressional concern—have specious surface appeal
of efficiency, simplicity, and logic. But on careful examination, most
of these suggestions can be shown to be damaging to free collective
bargaining and our economic system.
The most frequently proposed solution to threatened or actual

strikes which are creating either an emotional or a real crisis is com-
pulsory arbitration of the issues involved while employees remain at
work during and after the arbitration proceedings. There are three
basic and fatal defects which inhere in this proposal:

First, it is our belief that compulsory arbitration and free collective
bargaining are incompatible bedfellows. History dictates that bar-
gainers will devote their energies to "making a case" for arbitration
rather than bargaining seriously under the normal pressures to make
decisions which otherwise would not be made.
Second, the fond belief that compulsory arbitration will limit or

eliminate strikes and other concerted union pressures is not borne out
by the experiences of other countries as well as our own and several
of our States. Moreover, the inability of the Government to .enforce
compulsory arbitration awards in the face of concerted union and
employee efforts to undercut them through stoppages, wildcat or
otherwise, slowdowns, overtime refusals, and, indeed the entire gamut
of work interference, can be documented.
Third, compulsory arbitration puts the power of determining labor

costs and conditions on the shoulders of third parties who usually
have little or no familiarity with the industry and its employees, and
no responsibility for the practical impact of the employment condi-
tions imposed. A significant spillover of this factor is that many em-
ployers, on whom an allegedly overgenerous wage settlement has been
thus forced, may feel the need for offsetting price increases. Inevita-
bly, such compulsory arbitration of wage settlements will lead to
pressures on prices, and then to clamor for Government price fixing.
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No matter what additives are included, or what forms a compulsoryarbitration procedure takes, a solution in this direction suffers thesedefects.
Another step Congress should avoid in emergency strikes is Govern-ment seizure.
In reality this proposal is but another form of compulsory arbitra-tion with all of its defects and dangers, but it is also more totalitarianin concept. It is completely inconsistent not only with the principle offree collective bargaining but also with the principles upon which ourform of Government is based.
A perennial proposal is that boards of inquiry provided for undertitle II of Taft-Hartley be granted additional authority to make rec-ommendations for the resolution of issues in a labor dispute whichwould be publicly released but which would not be binding upon theparties. On the basis of prior experience, Congress explicitly rejectedthis approach in Taft-Hartley. A ready answer to this proposal liesin a comparison of the experience under Taft-Hartley boards, whichdo not make recommendations with that under the Railway LaborAct, whose emergency boards have always exercised the power to rec-ommend. As we have seen, after decades of experience under thesetwo dissimilar laws, it is apparent that collective bargaining underTaft-Hartley is still alive while under the Railway Labor Act it showsfew visible signs of life.
Now, the "arsenal of weapons" approach.
Some commentators have suggested that Congress explicitly author-ize the President to utilize a broad choice of modes of intervention at

his discretion. This carte blanche technique, usually called "the arsenal
of weapons" approach, is often supported as one which will encouragebargaining settlements because "the parties won't know what's coming
With the exception of S. 832, most of the bills before this subcommittee
appear to adopt this approach in varying degrees.
Such a solution and its supporting rationale are products of wish-

ful thinking. The range of executive choice of weapons is not only
limited, but as most union officials would be willing to bet, predictable.
In effect, the arsenal of weapons approach tends to encourage thetemptation on the part of negotiators to sit tight at negotiations, and

take their chances of doing better under whatever mode or modes of
intervention the President will come up with, to the detriment of col-lective bargaining.
As a practical matter, the variety of Presidential interventions dur-

ing the past decade furnishes ample evidence that an arsenal of weap-ons already exists—to the detriment of healthy collective bargaining.
Let's look at the areas of potential aid to the collective bargaining

process. Such areas include education of employees and the public inlabor relations economics.
It would be appropriate for employers and government generally

to increase employee and public knowledge of the area of basic eco-nomic education, and through appropriate publications, disseminate
educational economic information covering wage and benefit guide-
lines, labor relations aspects of foreign competition

' 
et cetera.

The expertise and skill of Federal Mediation and Conciliation Serv-ice is an essential bulwark of free collective bargaining. It is important
that Congress assure the high quality of the service by:
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Providing ample funds for full staffing by men of experience and
stature, and for periodic professional training; and,

Reasserting in unmistakable language the independent status of the
Service as a separate Federal agency, with exclusive responsibility for
governmental intervention.
Communications and rapport between top union leadership and its

members must be improved to facilitate the acceptance of settlements
arrived at in good faith through collective bargaining, thereby reduc-
ing the alarming rate of rank and file rejection of such settlements.
One major branch of American industry—construction—has been

a prime example of the national waste inherent in excessive union
power and the erosion of the collective bargaining process.
The current administration has been moving on a number of parallel

fronts to grapple with this critical situation, as are many conscientious
construction and manufacturing employers and some union leadership.
We recognize and applaud the limited successes which have been
achieved to date by the Administration. However, the efforts of the
Administration, the Congress and employers must be pursued vigor-
ously to deal effectively with these problems in terms of their root
causes.
In a number of industries, critical strikes, brought on by failure

of either or both parties to understand fully the other's position,
have been reduced by the establishment of informal discussion com-
mittees which operate during periods well in advance of regular ne-
gotiations.
Committees of this nature permit unpressured research and discus-

sion of mutual problems, particularly of the sometimes complicated
benefits issues which can become confused if introduced only during
the crisis stages of the bargaining period. To be effective, these com-
mittees should operate informally, without commitments being made
or negotiations taking place.
In a few instances labor leaders and management themselves have

decided to forego the use of strikes or lockouts as the terminal point
of collective bargaining disputes. As a substitute terminal point, the
parties themselves have agreed in advance that if their impending
collective bargaining should produce an impasse on certain issues,
such issues would be submitted for final and binding decision by a
panel of arbitrators voluntarily established and named by the parties
for that purpose. Thus through the process of collective bargaining,
the parties themselves have protected the employees, the companies,
the union, and the public generally against the damages caused by
strikes or lockouts. This is distinctly different from compulsory
arbitration.
Now, in conclusion, for emphasis, we reiterate, the problem before

us is not one of emergency strike legislation, and for that reason we
have not limited our remarks merely to the bills before this subcom-
mittee. It is a far deeper problem—a problem of undue concentrations
of collective bargaining power—power of two kinds, namely:

Strategic union power to cut off essential production and services—
thus to create national emergencies and force government interven-
tion; and, more importantly and long range, the union bargaining
power to enforce inflationary wage and benefits increases.
The .need is not for new measures or an arsenal of measures to

deal with national emergency disputes. The real need is for a thorough
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examination of these concentrations of labor power, and examinationof their roots and consequences—and the establishment of a legisla-tive framework which will create a proper relationship of bargainingstrength as among employees, their employers, and unions—and asmentioned previously, at a power level which our economy can toler-ate—thus to enable and foster meaningful free collective bargaining.Pending such investigation and legislative formulation, we believethe national interest will be served by a program wherein:
The national emergency provisions of the Taft-Hartley Act wouldremain unchanged. (Where used, they have generally worked out.)The administrative agencies and executive branch of Governmentwould make it perfectly clear by word and deed that Government willnot intervene in any labor-management controversy unless required toin accordance with statutory requirements and that such interventionwill be confined strictly to statutory procedures. The need is not formore uncertainty—it is for absolute certainty that the Governmentwill not intervene unless absolutely and finally required in the nationalinterest.
The Congress forthwith would address itself, in depth, to the ques-tion of the dangerous and damaging effects of the current imbalanceof power in labor-management relations and the means of remedyingthat imbalance in the public interest.
Thank you for your attention and this opportunity to present theviews of the National Association of Manufacturers on this vitalsubject.
The CHAIRMAN. Thank you very much, Mr. Fisher.
As far as the legislation before us, is it the position of the NAM,as you expressed here, that they are opposed to any of these specificbills dealing with emergency strikes?
Mr. FISHER. Yes.
The CHAIRMAN. And yours is a more fundamental concern. I wishthere was more time to discuss some of this with you. We have beencalled to vote, so I will just have to briefly express one or two concernsI have with two of the positions you have taken.
You talk about the imbalance of power—imbalance weighted heav-ily in terms of union power as opposed to the other side of the equa-tion—under the current law. But you also lament the fact that so manysettlements that are arrived at by big union leadership are not rati-fied at the local membership level. There appears to be somewhat of aninconsistency there.
Mr. FISHER. Well, I don't really believe so because I think that eventhe power that you have experienced within the union framework hasbeen translated to the rank and file to the point where they, too, fearthis union power, and as a result they are rebelling in many respectsinsofar as rejection of contracts and this sort of thing. I don't thinkthere is an inconsistency.
I think that the union power exists, and I don't know that the re-jection is necessarily always on the part of the employees themselves.I think that they, too, feel that the union can go back and get more byrejecting agreement. So they want to manifest an even greater powerin the union by having them try again.
And then when you have this situation occur, you have really diffi-cult bargaining.
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The CHAIRMAN. That leads us then to another complex and diffi-
cult situation where you make your agreements through collective bar-
gaining more and more locally then you get into this awful tangle of
competition.
The St. Paul local has to get as much or more than the Minneapolis

local in one of the building trades. This localizing has been wrought
with all kinds of problems and solutions less than the most desirable,
I would think.
Mr. FISHER. This has been particularly true, I think, in the construc-

tion industry. We don't find this to be true in our industrial experience,
as for instance in the 3M area where we do get contracts in each lo-
cation separately. We haven't found that competition bothering us to
any great extent except through the effort being made today on a coali-
tion bargaining basis to try to put us under one umbrella and one con-
tract for all employees throughout the country, and this really, I
think, causes again a national emergency.
But in the construction industry, where you have this complete frac-

ture, as we call it of units throughout a small community, it does create
that kind of competition.
The CHAIRMAN. Again, I would like to stay here and discuss it fur-

ther with you, but there is a call to vote, so I will have to leave.
Thank you ever so much, Mr. Fisher.
Mr. FISHER. Thank you.
(The prepared statement of Mr. Fisher follows:)
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My.name is Lyle H. Fisher and I am Vice President, Public Af-

fairs & Personnel Relations, of the 3M Company.

I welcome and appreciate this opportunity to appear before

your Subcommittee on behalf of the National Association of Manufac-

turers, on whose Industrial Relations Committee I serve as a member.

The membership of the National Association of Manufacturers,

a voluntary, non-profit business organization, includes employers

of all sizes -- large, medium and small -- whose products account

for a major portion of all manufactured goods in the United States,

and who employ a substantial percentage of the nation's total work

force. Practically all members of this Association are subject to

the Labor Management Relations Act, 1947, as amended, and many would

come under the purview of the emergency disputes provisions of Title

II of that Act.

In addition, since the manufacturing industry is directly

affected by disruptions of service in the transportation industry

caused by labor strife, we have an immediate interest in legislation

involving the resolution of these labor disputes. This interest also

stems from our concern about the potential spillover.effects on the

manufacturing industry of labor conditions and legislation affecting

other industries, such as transportation.
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Accordingly, our members are vitally concerned with the admin-

istration and application of Title Ii, as well as labor legislation

directed at the transportation industry, and therefore, recognize the

importance of making their views known to members of Congress on legislation

designed to amend procedures for settling emergency disputes.

This Subcommittee has before it a number of bills that would

amend either or both Title II of the Labor Management Relations Act,

as amended, and the Railway Labor Act. Without discussing the details

of each of these legislative proposals, we believe that none is

directed at resolving the basic cause of the problem of emergency

disputes, and that some would, in fact, aggravate the problem.

During my testimony, which will be a broad review of industry's

position on the entire subject of emergency disputes and its relation

to the current state of labor-management relations, I will refer to

these bills where appropriate.

Initially, I wish to emphasize to this distinguished Subcommittee

that industry considers this subject as being related to far broader

issues involving the total labor-management relationship than the

need for only emergency strike legislation. Since the problem is

substantially more profound, it requires considerably more atten-

tion and action than legislation designed to deal with merely one

facet of it. The urgency of directing such attention has been

magnified by the current economic state of our nation in which a

dangerous inflation and its severe consequences necessitate the

very recent action of the President to freeze temporarily wages,

salaries, prices and i‘ents. We support this action and firmly

believe that to a large degree, it was required because the
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awesome power of organized labor to extract huge wage settlements un-

related to productivity increases has accelerated the inflation our

nation has been experiencing these past several years.

I. THE SCOPE OF THE PROBLEM

In America, we live in an advanced civilization whose technological

wisardry continuously eases the physical burdens of life. But our success

in the technological field sometimes tends to create a dangerous comparison;

namely, it engenders wishful thinking that the same kind of technological

approach in the area of human relations can produce a continuous easing

of human conflict.

One such area is the field of collective bargaining and the crises

it creates, or more specifically the strikes which collective bargaining

ever more frequently spawns of late*and the inflationary settlements

which so often follow such strikes or the threat of such strikes.

These crises have attracted increasing attention on the American

scene. This growing concern is symptomatic of deep-seated problems

that must be identified in order that remedial efforts may be responsive

to those problems and not calculated to impair or destroy our free

institutions. At stake are the free collective bargaining process and

the economic system which has scaled heights unmatched in history,

but whose supremacy is, for the first time, being successfully challenged

by other nations.

*Recent Department of Labor statistics disclose that practically all
measures of strike activity rose to near-record levels for the post
World War II period during 1970. There were 5,600 reported strikes,
involving 3.3 million workers and 62.0 million man-days lost.
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Although strikes have dramatically increased in recent years,

an even more disturbing aspect of the problem is the increasingly

critical impact of certain types of strikes upon the American econ-

omy. At the same time, the economic boom of the sixties, as well

as the demands of the Vietnam crisis, have tended to raise the vis-

ibility of all strikes during this period. And, in addition, in

the past few years, we have experienced an upsurge of strikes by

government employees which have notably decreased the strike toler-

ance of the American public.

The concern (shared by labor and management alike) is that

agitation over strikes and inflationary settlements may provoke

misdirected measures addressed to symptoms, not causes; and that

such measures will ramify far beyond any legitimate concern of

government in the processes of private decision-making.
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There is growing awareness that the infirmities afflicting

collective bargaining today have as their root cause the aggrega-

tion of union power.* This power has tended to subvert the free

interplay of economic and market forces. Legislation of a long

past era directed to circumstances that no longer exist has led

to union power far beyond Congressional intent. Congress intended

to permit employees to organize in order that their bargaining.

strength might be commensurate with their numbers and their impor-

tance to the employers'business. Today a dispute that once might

have been regarded as a normal incident of employer-employee re-

lations may be escalated at the whim of a vast union enterprise

into a crisis of national dimensions.

The approaches to the fundamental problem that are described

hereafter are intended to restore a measure of balance in the bar-

gaining process, and thereby preserve and promote free collective

bargaining which includes the right to strike. While collective

bargaining as practiced in this country has its imperfections, it

is infinitely superior to any alternative system.

In this light, the specific focus of Congress' approach to

this subject should be: how to curb the abuse of strike power, while

preserving collective bargaining -- which is an integral part of

our free economy and democratic way of life.

* Although the phrase "union power" has become almost a cliche, it
is employed because no substitute language is expressive of this
phenomenon.
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II. BASIC CAUSE OF CONCERN: UNION POWER

The current concern over strikes and inflationary settlements

is lariely a manifestation of a deeper, more significant concern

over the tremendous growth in union power during the period follow-

ing World War II.

Although a basic purpose of the Wagner Act in 1935 was to en-

courage trade unions, the growth of union power in recent years has

gone far beyond anything which the 1935 Congress could have foreseen

or intended.

Congressional recognition of how far the balance of power has

shifted is strikingly evidenced by its two major attempts in the

postwar period to reestablish a measure of control over the bur
geon-

ing trade union movement -- in 1947 in the Taft-Hartley Act and

again in 1959 in the Landrum-Griffin Act.

Therefore, if such strikes as do occur are bigger and longer

and more critical now, and if bargaining settlements are becomi
ng

outsized, it is basically because the excessive -- and const
antly

growing -- power of the trade union movement has acquired a 
posi-

tion of dominance over American Industry and the American Ec
onomy.

Examples of current laws which are having a deleteriods effe
ct

in this area are those which permit food stamp and welfare p
ayments

to strikers, thereby subsidizing one side in a labor-management

dispute and directly affecting the duration and scope of 
the strike

and the final settlement. This type of unfair and unwarranted inter-

ference subverts free collective bargaining and increases 
pressure

for compulsory type procedures to settle these disputes..

S. 832, in our opinion, would merely expand union power and

further aggravate the imbalance between labor and management.
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There appear to have been at least two major causes for this

startling growth of union power: First, the unquestionable -- in-

deed, frank -- pro-union bias of the NLRB; and second, the concen-

tration of union representation for entire industries in one union

or, in recent years, in coalitions of unions operating as one In

addition, the political influence and activity of the union-official

hierarchy is also a basic source of union power. The extent and

true political strength of unions is overestimated by many, and this

very misjudgment is itself a source of additional union influence.

However, analysis of political forces is outside the scope of this

testimony.

A. Pro-Union Decisions of NLRB and the Courts 

Over the years the Board and the courts have substantially

helped unions to attain positions of dominance over the economy by

decisions which:

- Subordinate and subvert the rights of individual employees
to the organized power of unions;

Encroach upon management's authority to operate efficiently
and thus compete effectively in a free economy;

Expand union power to apply coercive pressures on individuals,
on employers, and upon the Government itself;

- Cede to unions special privileges not enjoyed by any other
segment of society;

- Fail to provide proper protection of the public interest.

B. Concentrated Nature of Trade Unions: The Wagner Act Outgrown

The basic goal of the Wagner Act was to allow the employees in

a plant to meet and bargain with their employer as a group, instead

of as individuals. This is how it started -- plant-by-plant, tool-

4room-by-toolroom, shop-by-shop. But over the last 35 years, two
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things have been happening:

1. In many of our leading industries, the plant-by-plant and
company-by-company organization of employees has been ac-
complished by a single union, which thus moved into a domi-
nant position vis-a-vis the employers in the industry, often
resulting in industrywide or areawide bargaining.

2. Even in industries where a number of unions have obtained
representation rights, the unions have adopted a strategy
of "coordinated" or "coalition" bargaining, designed to
parallel the strength of the industrywide unions in the
single-union industries.

Thus the original idea of the Wagner Act -- which was to achieve

a balance of bargaining strength for individual employees by allow-

ing them to come together for mutual protection -- has been "over-

achieved." Now a single union or coalition, confronting a parti-

cular company or industry, completely upsets this intended balance

of power. Plainly stated, this results in union monopoly, even to

the extent that the union members themselves have little, if any,

chance to determine their own economic fate.

III. WHAT SHOULD CONGRESS DO ABOUT BIG UNIONS AND BIG STRIKES:

The current public concern over big strikes and big settements

is actually a concern over the most irritating aspect of a deeper,

more basic concern; that is, that unions are too big and too over-

powering. Consequently, it seems only appropriate that Congress

should address itself primarily to the root cause Of the whole

problem. We do not believe that the bills before this Subcommittee

address this problem. A piece-meal approach, focusing only on certain

aspects, will not remedy this critical situation in labor-management

relations today.

A. Basic Labor Law Reform

It would appear most appropriate, therefore, for Congress to
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address itself without delay to both the short-range and the long-

range aspects of restoring a proper balance between the bargaining

strength of employers and unions.

1. Short-range 

This should include immediate attention to legislation which

would restore a balance in law -- among other things, by reversing

the effect of the many pro-union areas described above. If Ameri-

can employers are ever to be able to regain a position of bargain-

ing equality with unions, they must be relieved of these extra-le-

gal and inequitable restrictions imposed on them in the legal area.

2. Long-range 

Congress should consider how best the problem of union monopoly

resulting from industrywide unions and other forms of multiple bar-

gaining should be met. To this end, it would seem most appropriate

that a Congressional joint study committee be established to study

all aspects of this problem, including voluminous evidence developed

to date. Paramount in the considerations of this committee should,

of course, be the unavoidable fact that the basic intent underlying

one of Congress' most significant twentieth century statutes -- the

Wagner Act -- has been, to say the least, substantially. disregarded.

The present monopoly power of industry-company area-wide unions it-

self pales before the down-the-road prospect of a single, centrally-

controlled union for all American employees, or at least a power

structure closely approximating such a monolithic unit. In fact,

trends are apparent which indicate attempts to expand the area of

bargaining to the international arena.

B. Existing Legislative Procedures for Dealin-,  with "Emergency" Strikes

There are three categories of employers where strike experiences
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have caused concern among the general public:

- The Federal, state and local governments, as employers.

Industry in general, where emergency strike situations are
covered by Title II of the Taft-Hartley Act.

- Employers c'overed by the Railway Labor Act (railroads and
airlines).

1. Government Employee Strikes 

The increasing frequency of government employee strikes un-

questionably has given rise to much of the public concern and irri-

tation over "emergency" strikes. The principle that there can be

no right to strike against government must be clearly reaffirmed

in all areas of government -- federal, state, and local. That strikes

by government employees, in violation of existing laws, take place

with increasing frequency strongly suggests the need for establish-

ment or improvement of procedures through which such employees or

their representatives may process their complaints for resolution

within the framework of applicable law. However, the breadth of

this subject is beyond the scope of this testimony.

2. Taft-Hartley Act, Title II 

The "Emergency Strike" provisions of Title II of Taft-Hartley

(Sections 206-210) represent a carefully worked-out solution to a

tremendously difficult problem. The problem, simply stated, is --

how do you accommodate two fundamentally desirable objectives:

- To protect the national health and safety when threatened
by a labor dispute; and

To protect the free collective bargaining in American in-
dustry.

This problem arises from the generally accepted fact that where

the parties to a dispute believe that Federal intervention is clearly

available at the end of the bargaining road, bargaining usually dis-

70-725 0 - 72 - pt. 1 - 14
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appears. Consequently, any statutory procedure which encourages

government intervention (other than traditional, legally established

voluntary mediation procedures) stultifies bargaining. We feel certain

features of the bills under consideration by this Subcommittee are

deficient in this sense. S. 832, as noted elsewhere, is just as

deficient in that it would grant the already powerful railroad unions

an additional weapon with which to bludgeon an already troubled

industry. It is noteworthy that nearly all Presidential Emergency

Boards, which have been established in recent years to handle disputes

in that industry, have recognized the obvious consequence of un-

bridled union power; i.e., the proliferation of costly and arbitrary

work rules which impede the introduction of new technology and

prevent efficient operations.

On the other hand, no President can allow his country's basic

strength to disintegrate because of a labor dispute. The conflict

is clear -- the issue is difficult-- the ultimate Congressional

choice is important.

Congress achieved a workable and time-tested balance of those

two objectives in Taft-Hartley's Title II:

- The occasion for Federal intervention is limited to strike
situations determined by the President to "imperil" the
national health or safety.

- The extent of Federal intervention is limited to:

i) an eighty-day injunction against a strike or
lockout, during which the parties are required
to continue bargaining;

ii) a "last-offer" vote of eMployees shortly before
the injunction terminates; and

iii) a report by a Board of Inquiry concerning the issues
involved in the dispute, but with no power-to make
recommendations or findings concerning the merits 
of those issues.

- The terminal point of Federal intervention -- in the absence
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of settlement of the dispute by collective bargaining during
the period of the injunction -- is the submission by the
President of the matter to Congress for "last-ditch" action
as appropriate. This last procedure is highly significant:
Congress always has the power to enter as final judge at the
.end of the line.

This long debated and carefully considered procedure has pre-

served collective bargaining with only a needed minimum of Federal

interposition, and represents a workable melding of the country's

basic labor-management needs with the preservation of a free economy.

Over 20 year's experience under Title II has shown that, on

balance, Congress decided wisely in 1947. In the 29 emergency situa-

tions in which its provisions have been invoked, all but six strikes

have been settled within the eighty-day injunction period and of the

remaining six, half were settled within a few days thereafter. And

even these exceptions resulted primarily from confused representa-

tion situations waich could well have been resolved earlier through

more adept NLRB action. Hence, in actual practice and through

sparing use, Title II has attained its basic objectives; i.e., pre-

serving the nation from work stoppages of a calamitous character

without undercutting the basis for the collective bargaining process.

It is apparent that the "open end" nature of Title II is the

major feature of the statute that has in practice proved a deterrent

to strikes imperiling the national health or safety. The absence

of Federal power to pass judgment has tended to induce industries and

unions to recognize that governmental intervention -- preempting

the traditional mediation services -- is not helpful to either side,

and that their best interests lie in settling their differences at

the bargaining table, under the pressures of bargaining and without

access to the escape hatch of the third-party decision-making. The

binding arbit:ation features of many of the legislative proposals under

consideration here do not meet this standard which is necessary
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to encourage responsible and free collective bargaining.

Three comparatively recent applications of the statute (Gen-

eral Electric-Evendale; Union Carbide-Kokomo; and Avco-Lycoming-

Stratford) have, indeed, reflected the power of the President under

Title II to reach even into single-plant strikes so as to allow

the parties to achieve successful resolution of bargaining disputes

that imperiled the national health and safety.

Therefore, a major recommendation is that the emergency dis-

pute provisions of Taft-Hartley, Title II, having worked well, should

be left as is. However, we recognize the risk that even these provi-

sions of the Act could lose much of their efficacy if excessively

invoked, or where its Boards of Inquiry presume to extra-legal "recom-

mendations."

One further point is perhaps worth noting: Although labor is

often heard to scoff at and condemn the Taft-Hartley Act and its

emergency procedures, many union leaders privately admit the value

of those procedures and, on occasion, have welcomed their invocation

in the face of a particular bargaining dilemma. Realistic union

leaders recognize that the present law does as well as fallible mor-

tals can do in reconciling the needs for preservation of free collec-

tive bargaining (including the right to strike) on the one hand, and

the national welfare, on the other.

3. Railway Labor Act 

Section 10 of the Railway Labor Act provides that if, in

the judgment of the National Mediation Board, a dispute between a

carrier and its employees "threaten(s) substantially to interrupt

interstate commerce to a degree such as to deprive any section of

the country of essential transportation service, the Mediation Board
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shall notify the President, who may thereupon, in his discretion,

create a board to investigate and report respecting such a dispute."

Under this language the President is empowered to use his judgment

or discretion as to the creation of an Emergency Board which, if

created, will have the power to make non-binding recommendations

for settlement of the dispute.

Because the creation of a board is based upon discretion

and judgment, transportation industry management has experienced

that the unions, in an effort to influence a decision, have in

many cases denounced their creation as being unnecessary, thus

downgrading their importance before they are appointed. In prac-

tically every case the unions have refused to accept the board's

recommendations and have simply used them as a floor from which

to negotiate higher settlements. Thus, while in some cases they

denounce a board as being unnecessary in order to downgrade its

importance, experience indicates that the unions are perfectly

willing and anxious to use a board's recommendations to obtain

further concessions.

In such situations, the railroads and airlines are at a

distinct disadvantage because (1) they have been told by govern-

ment officials that it would be "unthinkable" for them not to accept

an Emergency Board's recommendations; and (2) they are enterprises

broadly regulated by agencies of the Federal Government. The Inter-

state Commerce Commission and Department of Transportation have

broad regulatory powers over most aspects of railroad operation in-

cluding tariffs, safety regulations, operating rules, etc., and the

airlines are regulated in these areas not only by the Transportation

Department but by the Civil Aeronautics Board and the Federal Avia-

tion Agency. In the case of the railroads, the Congress had tilted
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the balance of power in favor of the unions by requiring the rail-

roads to help finance strikes. The Railroad Unemployment Insurance

Law provides that strikers and those railroad employees who refuse

to cross picket lines shall be paid tax-free unemployment benefits

from the first day a strike commences up to a peri6d which could

be as long as two years. The fund from which this money is paid

is financed entirely by the railroads. The result of all of the

above is that for these carriers regulations control revenues and

operations but labor costs -- the major portion of expense -- are

left open to exploitation by union monopoly.

It seems readily apparent that S. 832, particularly, is

designed to continue and even enhance this enormous and intolerable

power which the unions have over the railroad industry.

Many of the employers who are subject to the Railway Labor

Act feel that in the long' run their interests are better served

by having some form of finality in the disputes procedures -- a

mechanism whereby, in the event of failure of collective bargain-

ing and all other statutory processes, a binding determination of

the dispute would be made. We recognize that these industries are

unique because of their quasi-public character, and for other rea-

sons (not the least of which is an imbalance of power in favor of

the unions), and that they have special labor dispute problems.

This testimony does not recommend any specific solutions to those

problems, but we recognize their position that special measures may

be warranted. However, we do recommend that the solution to this

special problem should be one that encourages free collective bar-

gaining by emphasizing to the parties that the government will not

intervene in their behalf.
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The views of the transportation interests should be thoroughly

aired and considered. We urge the appropriate Congressional commit-

tees to hold in-depth hearings on this subject so that the problems

of collective bargaining under the Railway Labor Act can be given

greater attention than has as yet occurred. Nevertheless, everyone

should be cognizant that there is a danger, in fashioning solutions

to special problems in special industries, of creating an atmosphere

conducive to third-party intervention in other industries. To avoid

the possibility of such a reaction taking place, we reaffirm our

belief in the fundamental soundness of free collective bargaining

as the best and most practical vehicle for reaching mutually satis-

factory settlements in industry generally.

We reiterate our opposition to third-party intervention for 

industry generally in any form, except as is currently provided under

Title II of the Taft-Hartley Act, or as provided by the Federal Media-

tion and Conciliation Service.

To prevent the over-use of Title II and to make more effec-

tive the procedures of the Railway Labor Act, a redress of union power

is required. Balance of power between labor and management is not

enough; e.g., a lineup of all unions against all employers is not a

balance of power with which our economy can live. Current trends

toward such aggregations of multiple bargaining strength must be re-

versed to a reasonable and practical level. But the attempt at re-

versal should not incorporate the elements suggested in some of the

bills that are before this Subcommittee which would, in fact, enhance

union power. A more thorough and balanced approach must be taken.

C. Assumption by the Executive Branch of Extra-Legal Authority for
Dealing with CrisTs-Bargaining

Over the years since the 1940's, disputes usually involving
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defense industries have prompted the creation by Presidential exe-

cutive order, or simply by Presidential appointment, of specialized,

extra-legal bodies to handle critical labor disputes in these and

other industries. Intervention of this kind has taken a variety of

forms. In some cases, the parties have been "invited" to Washington

to confer with the President and/or certain Cabinet members. In

other cases, political and academic figures have been asked by the

President to mediate the dispute.

But in general, regardless of the form of intervention, they

have all been designed to increase the amount of high-level govern-

mental "arm-twisting" on the parties to the negotiations -- all having

effects detrimental to free collective bargaining. Examples of such

intervention include; the Atomic Energy Labor-Management Panel; the

Secretary of Labor's intervention in the 1961 New York City Opera

dispute; a panel of Cabinet members in the 1966 Electrical Industry

dispute; a Senator in the 1965 waterfront strike; and a variety of

Executive Department interventions in numerous steel industry dis-

putes -- to name but a few.

Although a number of labor disputes have been "settled" under

the aegis of such panel and similar interventions, there is serious

suspicion that these "settlements" sometimes cost the country more

in the long-run than would have been experienced in the absence of

these ad hoc bodies. And there is no evidence that the crises that

develop could not have been satisfactorily handled under the provi-

sions of Title II of Taft-Hartley where the seriousness of the crises

warranted intervention.

Even less critical industries have experienced the oft-untime-

ly arid unwanted Intervention of these ad hoc bodies, which have

played havoc with the normal processes of collective bargaining.

In light of the above, Congress should:
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- Reemphasize in the strongest terms that Congress has
established FMCS as the exclusive mechanism for mediation,
and Title II as the exclusive mechanism for emergency
strike, situations; and

- Express the sense of Congress that the creation of such
extra-legal panels and their extra-legal "recommendations"
is highly undesirable.

IV. WHAT STEPS SHOULD CONGRESS AVOID IN THE AREA OF EMERGENCY STRIKES?

As with almost any critical problem with which Congress must

wrestle, the problem of crisis strikes has produced a number of

suggested "fail-safe" solutions. Some of the suggested remedies --

again as in all fields of Congressional concern -- have specious

surface appeal of efficiency, simplicity and logic. But on careful

examination, most of these suggestions can be shown to be damaging

to free collective bargaining and our economic system.

Before discussing the major proposed solutions, it is appropri-

ate to repeat the basic criteria that Congress should bear in mind

in determining how to handle crisis strikes. The first consideration

should be, in the apt language of Title II of Taft-Hartley, the pres-

ervation of "the national health or safety," and the second should be

the preservation of free collective bargaining. Congress must seek to

maintain the sanctity of collective bargaining right up to the point

where cogent considerations of public necessity are overriding, keep-

ing in mind the long-range costs of expediency.

A. Compulsory Arbitration

The most frequently proposed solution to threatened or actual

strikes which are creating either an emotional or a real crisis is

compulsory arbitration .of the issues involved while employees re-

main at work during and after the arbitration proceedings. There

are three basic and fatal defects which inhere in this proposal:



212

First, it is our belief that compulsory arbitration and free

collective bargaining are incompatible bedfellows. In situations

where a union and employer know that compulsory arbitration lies

at the end of the road, history dictates that they will devote their

energies to "making a case" for arbitration rather than bargaining

seriously under the normal pressures to make decisions which other-

wise would not be made.

Second, the fond belief that compulsory arbitration will limit

or eliminate strikes and other concerted union pressures is not

borne out by the experiences of other countries as well as our own

and several of our states. Strikes in such countries have been

occurring in greater number and severity over the years despite --

and maybe because of -- the existence of compulsory, third-party

determination of the issues in bargaining disputes. Our own expe-

rience with the War Labor Board in World War II and the Wage Stabi-

lization Board during the Korean hostilities are two examples which

come readily to mind. Moreover, the inability of the government to

enforce compulsory arbitration awards in the face of concerted union

and employee efforts to undercut them through stoppages (wildcat or

otherwise), slowdowns, overtime refusals, and, indeed the entire

gamut of work interference, can be documented. Political forces in

aid of either side become even more polarized under such a system

and the marshaling of power combines tends to result in nationwide

confrontations -- with the public caught in the cross fire.

Third, compulsory arbitration puts the power of determining

labor costs and conditions on the shoulders of third parties who

usually have little or no familiarity with the industry and its

employees, and no responsibility for the practical impact of the
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employment conditions imposed. A significant spillover of this

factor is that many employers, on whom an allegedly over-generous

wage settlement has been thus forced, may feel the need for off-

setting price increases. Inevitably, such compulsory arbitration

of wage, settlements will lead to pressures on prices, and then to

clamor for government price-fixing.

No matter what additives are included, or what forms a compul-

sory arbitration procedure takes, a solution in this direction suf-

fers these defects.

B. Government Seizure 

In reality this proposal is but another form of compulsory ar-

bitration with all of its defects and dangers, but it is also more

totalitarian in concept. It is completely inconsistent not only

with the principle of free collective bargaining but also with the

principles upon which our form of government is based. And it seems

unnecessary here to point out the serious constitutional hurdles

which this extreme remedy must necessarily overcome.

Further, the effectiveness of government seizure, like compul-

sory arbitration, can be undermined by employee resistance, slowdown,

and disruption. Government seizure by its nature frustrates the bar-

gaining process and impairs efficient operations.

C. Fact Finding With Recommendations 

A perennial proposal is that boards of inquiry provided for under

Title II of Taft-Hartley be granted additional authority to make rec-

ommendations for the resolution of issues in a labor dispute which

would be publicly released but which would not be binding upon the

parties. On the basis of prior experience, Congress explicitly re-
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jected this approach in Taft-Hartley. A ready answer to this pro-

posal lies in a 'comparison of the experience under Taft-Hartley

boards, which do not make recommendations, with that under the Rail-

way Labor Act, whose Emergency Boards have always exercised the pow-

er to recommend. As we have seen, after decades of experience under

these two dissimilar laws, it is apparent that collective bargaining

under Taft-Hartley is still alive while under the Railway Labor Act

it shows few visible signs of life. This is evidenced by the fact

that most organizations covered by that Act are now willing to ac-

cept some form of federally-dictated labor settlements.

Here, again, when disputants understand that at the end of their

bargaining period a fact finding board will make public recommenda-

tions for resolution of the dispute, the "making of a case" takes

over and bargaining disappears. Extreme positions are usually taken

and maintained on both sides, leaving the fact finding board little

recourse other than the making of a "split the middle" type of rec-

ommendation. The normal pressures, soul searching, and creativity

of true collective bargaining are thus bypassed, absolving the parties

of their obligations.

Furthermore, advisory recommendations do not carry any guaranty

or even probability of achieving final solutions of the crisis. The

traditional practice of unions under the Railway Labor Act has been

to take the recommendations of emergency boards as a new plateau

. from which to move to higher demands under renewed strike threats.

Thus the "recommendations" technique merely postpones the show-

down, after pushing it to a higher cost level. Experience with such

"recommendations" in Canada furnishes further evidence of their deaden-

ing effect on healthy collective bargaining.
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D. The "Arsenal of Weapons" Approach 

Some commentators have suggested that Congress explicitly au-

thorize the President to utilize a broad choice of modes of inter-

vention at his discretion. This carte blanche technique, usually

called "the arsenal of weapons" approach, is often supported as one

which will encourage bargaining stttlements because "the parties

won't know what's coming." With the exception of S. 832. most

of the bills before this Subcommittee appear to adopt this approach

in varying degrees.

Such a solution and its supporting rationale are products of

wishful thinking. The range of executive choice of'weapons is not

only limited, but, as most union officials would be willing to bet,

predictable. In effect, the "arsenal of weapons" approach tends to

encourage the temptation on the part of negotiators to sit tight

at negotiations, and take their chances on doing better under

whatever mode or modes of intervetion the President will come up

with, to the detriment of collective bargaining.

As a practical matter, the variety of Presidential interventions

during the past decade furnishes ample evidence that an "arsenal of

weapons" already exists -- to the detriment of healthy collective

bargaining.

V. FURTHER AREAS OF POTENTIAL AID TO THE COLLECTIVE BARGAINING PROCESS

Such areas of potential aid can be separated into two categories:

(a) those which appear to have more.general management acceptability,

and (b) those on which there is less unanimity but which may warrant

experimentation.

A. Areas of More General Acceptability
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1. Increased Employer Education of Employees and the Public

in Labor Relations Economics.

It would be appropriate for employers generally to increase employee

and public knowledge of the area of basic economic education, and

through appropriate publications, disseminate educational economic

information covering wage and benefit guidelines, labor relations

aspects of foreign competition, etc.

2. Federal Mediation and Conciliation Service.

The expertise and skill of FMCS is an essential bulwark of free col-

lective bargaining. It is important that Congress assure the high

quality of the service by;

providing ample funds for full staffing by men of experience

and stature, and for periodic professional training; and

- reasserting in unmistakable language the independent status

of the Service as a separate Federal agency, with exclusive

responsibility for governmental intervention.

3. Reduction in Rank and File Rejection of Settlements.

Communications and rapport between top union leadership and its

members must be improved to facilitate the acceptance of settlements

arrived at in good faith through collective bargaining, thereby re-

ducing the alarming rate of rank and file rejection of such settle-

ments.

L. Improvement of Labor Relations in the Construction Industry.

One major branch of American industry -- construction -- has been

a prime example of the national waste inherent in excessive union pow-

er and the erosion of the collective bargaining process. Unions in the

construction field have acquired so dominant a position that:

- Our vaunted American technology is largely nullified --
primitive construction techniques are perpetuated, to the
tune of billions of production dollars lost each year to
home-owners, tenants, and industrial concerns.

- Wage and benefit costs are spiralling out of control --
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again at the expense of the citizen and business who want
to buy, rent, modernize or expand.

- The very work force in the construction industry is artifi-
cially restricted because of the shortsighted attitudes of
the union officials who control the industry.

The current Administration has been moving on a number of par-

allel fronts to grapple with this critical situation, as are many

conscientious construction and manufacturing employers and some

union leadership. We recognize and applaud the limited successes

which have been achieved to date by the Administration. However,

the efforts of the Administration, the Congress and employers must

be pursued vigorously to deal effectively with these problems in

terms of their root causes. The threat to America arising from

the volcanic explosion of construction costs is clear -- the need

to counter and control it is imperative.

B. Areas of Less Acceptability but Which May Warrant Experimentation 

1. The Wider Use of Year-Round Informal Discussions Between 
Employers and Unions 

In a number of industries, critical strikes, brought on by failure

of either or both parties to understand fully the other's position,

have been reduced by the establishment of informal discussion com-

mittees or subcommittees which operate during periods well in advance

of regular negotiations. Committees of this nature permit unpressured

research and discussion of mutual problems, particularly of the some-

times complicated benefits issues which can become confused if intro-

duced only during the crisis stages of the bargaining period. To be

effective, these committees should operate informally, without com-

mitments being made or negotiations taking place. More widespread
6

and conscientious use of the informal pre-negotiations committees

could be helpful in limiting the number and severity of crisis strikes.
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2. Voluntary Contract Arbitration 

In a few instances labor leaders and management themselves have

decided to forego the use of strikes or lockouts (economic force) as

the terminal point of collective bargaining disputes. As a substi-

tute terminal point, the parties themselves have agreed in advance

that if their impending collective bargaining should produce an

impasse on certain issues, such issues would be submitted for final

and binding decision by a panel of arbitrators voluntarily established 

and named by the parties for that purpose. Thus through the process

of collective bargaining, the parties themselves have protected the

employees, the companies, the union, and the public generally against

the damages caused by strikes or lockouts.

Such procedure should not be confused with compulsory arbitration.

Instead of the parties' having arbitration forced upon them, they have

collectively bargained to use arbitrators of their own choosing. In-

stead of destroying collective bargaining as does compulsory arbitra-

tion, evidence to date generally indicates that where voluntary arbi-

tration has been planned by the parties, it may be used by them to

enhance their negotiations and arrive at settlements without ever reach-

ing the point of arbitration.

VI. CONCLUSION

For emphasis, we reiterate, the problem before us is not one of

emergency strike legislation, and for that reason we have not limited

our remarks merely to the bilis before this Subcommittee. It is a

far deeper problem -- a problem of undue concentrations of collective

bargaining power -- power of two kinds, namely:



219

- Strategic union power to cut off essential production and
services -- thus to create national emergencies and force
government intervention; and, more importantly and long
range, the

Union bargaining power to enforce inflationary wage and
benefits increases.

The need is not for new measures or an arsenal of measures to deal

with national emergency disputes. The real need is for a thorough

examination of these concentrations of labor power, and examination

of their roots and consequences -- and the establishment of a le-

gislative framework which will create a proper relationship of

bargaining strength as among employees, their employers, and unions --

and (as aforementioned) at a power level which our economy can tole-

rate -- thus to enable and foster meaningful free collective bar-

gaining.

Pending such investigation and legislative formulation, we be-

lieve the national interest will be served by a program wherein:

- The national emergency provisions of the Taft-Hartley Act
would remain unchanged. (Where used, they have generally
worked out.)

- The administrative agencies and executive branch of Govern-
ment would make it perfectly clear by word and deed that
government will not intervene in any labor-management con-
troversy unless required to in accordance with statutory re-
quirements and that such intervention will be confined
strictly to statutory procedures. The need is not for more
uncertainty -- it is for absolute certainty that the Govern-
ment will not intervene unless absolutely and finally required
in the national interest.

The Congress forthwith would address itself, in depth, to the
question of the dangerous and damaging effects of the current
imbalance of power in labor-management relations and the means
of remedying that imbalance in the public interest.

Thank you for your attention and this opportunity to present

the views of the National Association of Manufacturers on this vital

subject.

70-725 0 - 72 - pt. 1 - 15
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The CHAIRMAN. We will take a-short recess.
(Recess.)
The CHAIRMAN. The committee will come to order.
Before we start, I want to include in the record a statement from

Senator Inouye, dealing with this problem before the subcommittee.
He discusses what he considers the inadequacy of all of the legislation
dealing only with railroads and airlines, which does not include other
transportation.
He suggests that we consider these other forms too. His statement

will be included in the record at this point.
( The statement referred to follows:)

STATEMENT OF HON. DANIEL K. INOTJYE, A U.S. SENATOR FROM THE
STATE OF HAWAII

Mr. Chairman, I wish to indicate my strong interest in these Hear-
ings on new legislative solutions to help settle Emergency Labor Dis-
putes. We, in Hawaii, have particular reason to be interested in such
legislation.
Because of our experience with the current West Coast Shipping

strike, and because of our unique vulnerability to such strikes due to
our almost total dependence on a single form of surface transportation,
there is a strong necessity to make certain that any legislation reported
by this Committee include such transportation under its provisions.
The West Coast Longshoremen's Strike, now in its 12th week, has

had a heavy impact on the welfare of the people of my state. I have,
therefore, been distressed that it has received such scant attention from
the Eastern Establishment press and media despite its heavy cost to
the economies of Haiwaii, Alaska, and West Coast areas. If the City of
New York, or Washington, D.C., were to be similarly isolated and cut
off from the normal sources of supplies we would have seen a far
greater media interest and hopefully a far greater governmental re-
sponse to the disaster.
To date this Administration has virtually ignored the existence of

this strike. The Director of the Mediation and Conciliation Service,
.T. Curtis Counts, made a trip to the West Coast in early August an
talked with labor and management representatives. He again went to
the West Coast in the middle of last week and at last report was in-
volving his office in these protracted negotiations. Hopefully, we will
have an early resolution.
Even if that should happen, however, it does not obviate the need for

legislation to prevent the people of my state from facing a similar in-
secure future a year or two years hence due to forces over which they
have no control and upon which they have little influence. It is appar-
ent that the present Taft-Hartley Act does not adequately protect such
innocent third parties, and indeed all residents of my state, from great
economic hardship, bankruptcy, and unemployment when such dis-
putes occur.
It is difficult to measure the economic impact of such a strike. It is

estimated that it took six years for the economy of Hawaii to recover
from the protracted 1'949 strike.
Today, Hawaii's State government estimates that it is losing some

$720,000 per month in tax revenues alone, for a loss of approximately
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$2 million to date. Increased unemployment and a reduced work week
for many more is estimated to have cost our people some $18 million as
of September 15th. Price increases have boosted the cost of food by
some 8 percent due to higher shipping costs to bring in products from
the East Coast or via air freight. This increase has added an estimated
$12.5 million burden to the food budgets of our state at a time when
workers are experiencing reduced incomes. These three items alone
cost our people some $32.5 million.
When a man loses his job, or when a man loses a business which he

has spent a life-time building, it is not good enough to go to him and
say, "We can't do anything about it." He is deserving of consideration
and he is deserving of more consideration than the present law provides.
This is particularly true where the dispute is jurisdictional and one
of the issues in the present dispute is a jurisdictional one. But his needs
for additional protection of his rights is also very real when the un-
resolved issue is between labor and management.
I too pay tribute to the generally free labor-management system we

enjoy in our nation. I too am concerned over the prospects that govern-
ment may become the constant arbiter in negotiations between these two
parties. But I am also aware that valuable as the freedoms in our
present system are, they will not survive unless we can find means for
mitigating the present heavy burdens innocent parties are being asked
to bear.
Much of the Emergency Dispute legislation under consideration by

this Committee at this time relates only to railroads and airlines. I find
such limitation a serious flaw and urge you in strongest terms to
include surface water transportation under the provisions of any new
legislation.

It may be that we will need special legislation for surface transporta-
tion as it effects the non-contiguous areas of our nation. I am certainly
prepared to give my support to any such consideration for we do have
unique problems. Such transportation strikes may effect a fairly small
proportion of the American people but it effects that proportion in a
most acute fashion and is, therefore, deserving of your very special
consideration.
The CHAIRMAN. Now, Senator Rohlfing. Thank you very much for

your patience. We are looking forward to your testimony.

SATEMENT OF HON. FREDERICK W. ROHLFING, SENATOR, SIXTH
LEGISLATURE OF THE STATE OF HAWAII

Senator ROHLFING. Mr. Chairman, members of the subcommittee,
my name is Frederick W. Rohlfing. I am a member of the Senate of
the Sixth Legislature of the State of Hawaii.
I am deeply grateful for the opportunity afforded me by the chair-

man to appear on very short notice and in such distinguished com-
pany. I would first like to read into the record substantial portions of
a letter dated September 13, 1971, which states the views of the con-
ference of which I am also chairman, and is signed by eight of its
officers while concurrently introducing additional data relating to the
effect of the west coast dock strike on the economy of our islands.
Thereafter, I have some brief additional comments. The letter reads,
and I quote:
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DEAR SENATOR WILLIAMS: On behalf of the elected Republican officials of the
State of Hawaii, their constituents and fellow citizens, we hereby request favor-
able consideration of S. 560 (introduced by Senators Griffin and Dole), and
such provisions of other bills before your Committee that deal effectively with
interruptions in essential transportation services.

Although we assume that you and your Committee have been apprised of the
crippling effects of the West Coast longshore strike now stretching into its
75th day, we wish to emphasize the concern of our people for immediate legis-
lative action.
Contrasting sharply with other mainland states which have multiple trans-

portation modes. the 800,000 people of Hawaii are almost exclusively dependent
on regular service of a minimum of 16 to 20 modern ships. Air cargo service is
valuable but in no way fulfills basic requirements as do the rail and highway
alternatives for mainland states. Such air service is expensive and has been
stretched to the limit, thus, the people of Hawaii are vitally affected by interrup-
tion of their sea life-line.
Before this strike started, we were already undergoing a substantial cutback

in construction (our fourth largest industry) and in tourism due to softness in
the U.S. economy. The State was forecasting a $23 million deficit in fiscal '72
even without a strike. One should not need to detail the effects of the present
shutdown. They should be obvious.
Let it be made clear: An economic crisis exists in Hawaii! We are concerned

about people's jobs—about how they pay for their kids' school bills, doctor
bills, and their already high housing and food costs. Some can get unemployment
insurance, some welfare, or food stamps for survival. But for how long?
We are aware of the fact that although Taft-Hartley injunctions have been

successful 76 percent of the time the record is not so good in the longshore
industry. This makes corrective legislation even more urgent as this directly
affects our lifeline.
Enactment of S. 560 or S. 594 would go a long way in this regard. Under S. 560

the President is provided with three options if the 80 day cooling-off period
has not produced agreement. These are, as you know, (1) to extend the cooling-
off period 30 days, (2) to appoint an impartial three-member board to determine
whether a partial strike may continue while specifying areas for continued
partial operation for up to 180 days, (3) to appoint a panel empowered to select
the "final offer" submitted by the parties which is the "most reasonable" pur-
suant to certain criteria contained in the act.
Although any one of these procedures could assist in a given situation, we

are particularly intrigued with option No. 2 as we believe it might solve the
unique problems of non-contiguous and/or offshore U.S. states, territories, and
possessions, by permitting continued partial operations without substantially
affecting the direct economic contest between management and. labor.
Senator ;Tavits' bill (S. 594) has the particular advantage of broadening Taft-

Hartley emergency provisions to include regional labor disputes or those which
imperil the health or safety of "a substantial part of (the Nation's) population
or territory." This, of course, would be most advantageous for Hawaii.
Regardless of the present form of the various legislative vehicles before your

Committee, we strongly urge that serious consideration at least be given to the
enactment of legislation which recognizes and deals with the unique problems of
the Hawaiian Islands and other non-contiguous offshore U.S. areas such as
Alaska, Puerto Rico, Guam, American Samoa, the Canal Zone and the Trust
Territory of the Pacific. We believe S. 560 addresses the problem on a national
basis adequately—but if there are problems in that broad application that are
insoluble, please consider our special problems and needs.
We also recognize there may be some portions of S. 560 that are offensive to

certain special interest gorups. We wish to emphasize, however, that the bill is
not designed to aid special interest groups. Indeed, its stated objective is:
To provide more effective means of protectine the public interest in national

emergency disputes involving the transportation industry.
An entire state's economy is certainly a matter of public, not private, interest.

We earnestly ask that you not let one or two areas of doubt or pressure from
special interest deter you from reaching a consensus on an appropriate measure
which will prevent economic disaster similar to that which we are now facing.
What your Committee does or doesn't do now affects every man, woman and

child in Hawaii—whether or not the strike stops tomorrow. Each day that passes
without action that restores normal ocean shipping services to our Islands will
increase the adverse effects on all of Hawaii's citizens in geometric proportion.
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If you and your colleagues fail to act to correct the inadequacies of our laws or
provide substitutes for our unique circumstances, these events can occur again
and again solely because of the selfish desires of strong-willed men in either
labor or management.

That letter was signed by eight officers of the Conference of Elected
Republicans of Hawaii and transmitted to the chairman separately
from this statement.
I have spent considerable additional time studying the problem

and the proposed legislation since that letter was written. I would
like to add some brief additional observations, if I may.
I do not presume to discuss the Railway Labor Act aspects not

because of disinterest but because of priorities.
We subscribe to the overall underlying principle of the proposals

before the committee—that vital transportation services should be
maintained while labor disputes are fairly settled and the govern-
mental intervention required to protect the public interest be kept to
a minimum. We think there is a need for machinery to assure con-
clusive settlements of transportation labor disputes in an equitable
manner thus obviating the need to resort to special crisis legislation.

Personally, I believe we are long past the time when we should
have realized that the people of the State of Hawaii simply cannot
tolerate a longshore or maritime interruption of any substantial
nature. To us shipping is a public utility—that is already highly
regulated by national authority as to routes, rates, limitations as to
foreign competition, and other unique aspects.
Our State has led in providing a framework for collective bargain-

ing for Government workers and we have realistically recognized their
right to strike, after involved procedures are followed involving medi-
ation, factfinding and voluntary arbitration of differences. But we
have also recognized that certain workers can be ordered back to work
in "the event of imminent or present danger to the health and safety
of the public." As a member of the State senate committee which
wrote this legislation, I strongly supported it.
Moreover, in our State we have State legislation which provides

procedures for State longshore operations and charter of vessels.
Despite this State authority we as a people are not able to protect

ourselves from interruptions in service, even with our own ships, if
longshoremen refuse to load and off-load them at ports outside our
State's jurisdiction. (It should be noted that union longshoremen are
not now on strike in the islands, hence those laid off, due to the slacken-
ing of traffic are still eligible for unemployment compensation.) This
is another way of saying that we have no way of protecting ourselves
from events occurring on the west coast.
We are, therefore, vitally concerned with the legislative definition

and executive interpretation of what constitutes a "national emer-
gency" in the longshore maritime industry under existing statutes and
bills before Congress. Fortunately there is precedent for the declara-
tion of a Rational emergency when shipping to our State is curtailed.
In 1962, President John F. Kennedy promptly acted under Taft-
Hartley some 22 days after the Seafarer's International Union com-
menced a strike, following then Gov. William F. Quinn's decla-
ration of an emergency. The SIU 1962 strike involved total shutdown
as contrasted with the slow but sure bloodletting process we have been
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undergoing since July 1, of this year. Any doubt that our situationtoday qualifies as a "national emergency" should be removed byamendatory legislation, if "regional emergencies" are not specificallycovered.
The mayor of the city and county of Honolulu, wherein over 80percent of our population lives, declared an emergency on August 23,1971. As the word "emergency" is fraught with semantic overtones—some say he asked prematurely. Suffice it to say that 1 month after themayor's statement and almost 3 months down the track, we are in avery precarious economic situation.
We were pleased that Secretary Hodgson chose to allude to the in-terruption of shipping to Hawaii as an illustration of the potentialuses of option 2 (partial operation) under S. 560 in his appearancebefore this subcommittee on June 15, 1971. We would hope the com-mittee will recognize this in its report, if the bill, or any bill, is re-ported out, or that the coverage provisions of S. 594 be assured inwhatever bill is devised.
We have an additional caution regarding coverage provisions. Asyou may know two principal problems in the present west coast situa-tion do not directly involve management. These are the jurisdictionalproblems of which union is to stuff containers and intense powerstruggle within the ILWU itself. Any legislation adopted with anaim of strengthening the hand of those representing the public inter-est should cover these types of contingencies as well as old-fashionedlabor-management hassles.
We cannot emphasize too strongly our feeling that our lifeline ismore important both in principal and practice than abstract observa-tions offered as reasons for inaction, such as the proposed legislation"is repugnant to free enterprise" or others ascribing a holy sanctityto "collective bargaining." I hasten to assure you that I do not opposeeither or both concepts. The opposite is the case. But enither free enter-prise, nor collective bargaining can continue within our State when oursea lifeline is cut.
As evidence of this I refer to two brief letters: one from small busi-

ness, one from large business—from Philip S. Williams, district man-
ager, Oroweat Baking Co., Honolulu, Hawaii:
Oroweat Baking co. has completely shut down their Hawaii operation due tothe West Coast Shipping Strike. This includes the four major islands in Hawaii.We had ten wholesale bakery routes. We have furloughed all Oroweat personneluntil we receive bakery goods from the West Coast by ship. A total of twelvepersonnel are concerned. We have operated in Hawaii for ten and one half yearsand this is the first time we have been completely shut down.

From William F. Quinn, president, Dole Company:
Our company has lost more than one million dollars because of the currentdock strike and losses are still mounting. The strike has resulted in a significantreduction in sales and a substantial increase in warehouse and distribution ex-pense. Sales are reduced primarily because we cannot supply the West Coast andmidwest with the normal amount of product to move the volume of cases weusually would with customary promotional activity.
Warehousing expense has increased because of the amount of product beingheld at high cost in Hawaii rather than moving forward to the trade.
Distribution costs have risen dramatically with our effort to keep our shelfposition in the western part of the United States with products coming in throughgulf and east coast ports and moved west by very expensive overland trans-portation.
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Thank you for the opportunity to appear here today. I know you
will give Hawaii's needs your deliberate consideration.
Senator ROHLFING. Mr. Chairman, there is some material attached

to the copies which I would ask to be included in the record. It con-
stitutes a summary of the situation in Hawaii, as of September 13, and
includes certain Xerox copies of newspaper articles. I would hope that
these could be also included in the official record.
(The information referred to follows:)
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CONFERENCE OF ELECTED REPUBLICANS
STATE OF HAM

September 13, 1971

SUMMARY: EFFECTS OF WEST COAST DOCK STRIKE ON HAWAII.
FOR: SENATOR FRED ROHLFING, SENATE REPUBLICAN POLICY LEADER.

I. General Picture

A. Bank of Hawaii Monthly Review, August, 1971.

In Hawaii, the slowdown in overall business
activity during the first half of the year has
been aggravated by the ILWU's interruption of ship-
ping between the West Coast and the State on July 1.
The building industry, trucking and warehousing,
and wholesale and retail trade are being affected
progressively. Inventories of selected items are
reaching critical levels, some small businesses 
are in critical condition, and unemployment is on
the verge of becoming significant.

On the Mainland, economic conditions remain
sluggish and mixed in the wake of cutbacks in
military activity and transportation strikes, while
the artificially stimulated housing industry is at
a record level.

B. On August 3rd, the Chairman of the Governor's
Emergency Business and Industrial Committee writing
in an "Interim Report on the Economic Effects of
the Current Waterfront tie-up," stated that if the
strike continues, the economy of Hawaii will begin
to suffer. The situation will become even worse
if there is a dock strike in Hawaii," the report 
stated.
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U. Media Reports

1. "Dock Strike's Huge Impact: Every Business Will be 
Hurt Soon!:'' San Francisco Examiner and Chronicle, July 25, 1971.

2. "Dock Strike Clobbers Isles" (Press Papers, no date)

3. "Teamster, ILWU Fight Holds Up Settlement," Honolulu
Advertiser, no date.

4. "Strike Spells Dooms for Many Isle Businessmen: Imme-
diate End of Walkout Their Only Salvation" (Pacific Business News,
September 6, 1971)

5. "Hawaii's Small Businesses Note Drop in Employment"
(Honolulu Advertiser, September 11, 1971)

6. "Fiscal Disaster for Some, Jitters for All" (Pacific
Business News, September 13, 1971)

III. UNEMPLOYMENT

A. In an article entitled "Fiscal Disaster for
some; jitters for all" in the September 13, 1971
Pacific Business News, publisher George Mason
estimates a total rate of unemployment around 22,500 -
or about 3,850 more than on July 10th. Admits figure
is his estimate because Department of Labor won't
come up with even roughest estimate.

B. Total unemployment by mid-September could be
1,500 higher than approximately 3,741 anticipated
by sample employers in study conducted by Department
of Labor and Industrial Relations and the Department
of Planning and Economic Development.
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IV. MAJOR INDUSTRIES

A. Pineapple - On August 4, the Pineapple Growers
)% Association of Hawaii reported strike "rapidly increasing

the cgpts and losses of Heraii's Pineapple producers."

"Markets and sales being lost on Mainland, particularly
on West Coast and mid-west. Loss of these positions in
these markets will be. felt for a long time in addition
to immediate loss of sales.

"...as income dwindles due to loss of Mainland sales,
com4ny borrowings at high rates being forced upwards to
finance the summer pack which is only about three
quarters in."

•
Normally, about 80 percent of Hawaii's mainland

deliveries enter through West Coast ports for the im-
portant western, midwest and central markets. But due
to the strike, no pineapple has moved throug West Coast
ports since July 1. In all, the strike has forced three
of Hawaii's pineapple canneries into temporary storage
as summer pack is backed up In the Islands.

,
B. Sugar - Emergency. Storage of sugar started last

week on Maui and commenced this week on Kauai and at
Kawaihae on the island of Hawaii. At present shipping
levels, the Hawaii Sugar Planters Association estimates
that nearly 29,000 tons of sugar will be stored under
roof at emergency locations by the end of September,
while another 1,000 tons will be stored outside, pro-
tected by plastic coverings. With institution of
emergency storage measures at three of the five industry
bulk shipping terminals, storage costs as a result of
the West coast dock -strike dispute, begin to increase
to an estimate cost of $150,000.

C. Construction - Contractors and developers are not
-starting new projects and the segment of the industry
most severely affected will be the residential area which
is the most badly needed in view of Hawaii's critical
housing shortage.

Percentages of layoff unemployment at 20 percent at
this time are expected to jump severly during the next
few weeks.

According to Hillendahl report: "Information received
indicates that by August 14 there will be a layoff of
about 10% or 2,000 people in the construction industry
based on a total employment of 20,000.
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D. Hawaii Trucking Association. In August 16th
news release titled "Carriers Call for Strike Ending,"
it is reported total state-wide industry layoffs of
23% of their 4,000 employees.

E. Visitor Industry - Testimony from Hawaii Hotel
Association indicates strike has caused ruptured flow
of commercial items, including Hawaii products,causing
layoffs, reduced work schedules and other forms of pay-
roll cost cutting. The other concern relates to
commodities used in hotel operations. Substitutions,
absorption of special and air freight costs are the
order of the day. Story in newspapers indicates
strike also hurting entertainment and restaurant
businesses.

F. The Chamber of Commerce of Hawaii also stresses
the serious effects of the strike in a separate packet
of correspondence and releases. The other packet in
your package includes copies of testimony to the
Williams committee.

V. SMALL BUSINESSES

A. A sampling of members of the Business League
for Sound Government early in September shows a heavy
impact of strike on businesses with under 50 employees.

Thirty three respondents with a normal workforce
of 351 showed they had laid off 39 people by the end
of August and are expected to lay off another 43 by the
end of September. The 82 actual and projected lay amount-
ed layoffs amounted to 23.4% of the normal employment
of those 33 companies.

B. Striked delivered K-0 punch to Orowheat Baking
Company which had to lay off all 14 employees.

C. Moses Gifts first strike victim in Hilo. Will
not re-open.

D. Hawaii Newspaper Agency, publisher of Hawaii's
two major dailies has requested employees to start tak-
ing vacations now so as to prevent big vacation buildup
next year. There has been a 10% reduction of staff at
Maui Publishing according to Roy Kruse of Hawaii News-
paper Guild. Kim Jacobsen of Hawaii Business News also
reports advertsing down.
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[From the San Francisco Sunday Examiner and Chronicle, July 25, 19711

DOCK STRIKE'S HUGE IMPACT

EVERY BUSINESS WILL BE HURT SOON

(By H. W. Kusserow )

Millions of payroll dollars lost through the current West Coast dock strike
are a drop in the bucket compared to what the general economy stands to lose.

Practically every business, whether directly involved with shipping or receiv-
ing goods transported by ships, will feel some financial hardship if the strike
doesn't end soon.
And there's little reason to believe it will. No evidence is visible to indicate

that the International Longshoremen's and Warehousemen's Union and the
Pacific Maritime Association—the shipowner representatives—are attempting
to reach a settlement soon.
The basic loss is, of course, in export and import cargoes that amount, in San

Francisco and Oakland, to some 10 million tons annually.
Experts estimate that each ton of cargo generates $50 into various sectors of

the economy. The annual cargo thus becomes worth $500 million, a total that
can hardly fail to affect most of the six million persons in Northern California
when it's deducted from the total buying power.
In Northern California, some 6000 longshoremen are on strike. Their payroll,

less the wages they are receiving for working military cargo and passenger
ships, is about $700,000 a week.
Most directly affected are the ship crews. Approximately 30 vessels or about

one-third of the ships manned by West Coast crews, are now tied up, putting
some 1350 seafaring people on the beach.

Payroll loss of approximately 1,000 unlicensed personnel is in the neighborhood
of $200,000 a week. No estimate is available for licensed officers.
Morris Weisberger, secretary-treasurer of the Sailors Union of the Pacific, said

the tieup is having a drastic effect on the pensions and welfare plans of the un-
licensed men because the contributions are based on the number of man days
worked.

"It's a slow case of paralysis setting in on us," he said.
Within 30 days, Weisberger expects more than 50 percent-45 to 50 West

Coast ships—to be tied up.
"I'd like to see them sit down and do what they can to get it settled.
"I don't know if it's the union or the companies. A plague on both of them," he

added.
Twenty-four West Coast ports are virtually closed—working only tankers, a

smattering of passenger ships and military carriers.
The Port of San Francisco, already in a shaky financial position, is losing about

$10,000 a day in dockage and wharfage charges. It has laid off 21 temporary
employees.
Oakland, although it handles more cargo than The City, is losing some $7,000 a

day. What revenue it is picking up is from military shipments and from lesses who
must pay a minimum.
Steamship companies set their daily loss for tied up ships between $5,000 and

$10,000 per ship, depending on its size.
In most cases they have accelerated the vacation schedule of their employees.

The major companies have not laid off workers, but they may be forced to if the
strike lasts two or three more weeks.
Some smaller companies and steamship agencies have laid off some of their

newest employees and imposed 25 percent pay cuts on some of the older hands, in-
cluding top executives.
Extremely hard hit are the smaller freight forwarders and customs house

brokers, whose documentation work has all but disappeared. Messengers are
among the victims.
"There's so little work," said one freight forwarder, "that the president of our

company has been running documents for certification."
The larger firms, like Harper-Robinson, are transferring personnel from one

division to another—as from ship forwarding to air forwarding.
Air freight has boomed. All major airlines are receiving cargoes normally

sent by ship, particularly to Hawaii.
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United, as an example has sent 12 extra air freighters to Hawaii the past
several weeks, each carrying 70,000 pounds. Of this, 60 percent was perishables,

including large shipments of fresh meats and vegetables for island supermarkets.

Exporters and importers are hurting. Some are able to get their products out

and in through Vancouver, B.C., or Ensenada, Mexico, but at extremely high cost

and delay.
Some brokers in Mexico, it's reported, are gouging shippers. There have also

been difficulties reported with customs officials.
In Vancouver, the port is congested. One importer said it's "almost impossible

to find your cargo, and once you do you have the additional problem of finding

trucks to haul your goods."
Exporter James S. Baker said his firm "just can't take orders because we can't

be sure we can get the stuff out."
He added: "All the unions had better stop and take a look at the power they

have over our economy. Pretty soon public pressure is going to force tight

controls.
"We're really in a helluva shape today. The unions have too much power, just

as the corporation had 50 years ago."
Among those suffering the most are the foreign automobile distributors and

dealers.
"If it lasts two to three months, we'll lose some of our dealers. If it goes six

months, they'll all be gone," declared Kjell Qvale, president of British Motor

Cars.
His firm distributes cars to about 100 dealers on the West Coast, and many

don't have the financial resources to hold out. Their retail sales run some $60

million annually.
Qvale has one shipment that got into Vancouver, "but it's going to take us a

month to get the cars and it will be horrendously expensive."
The Volkswagen people are in better shape.
"At this point, we're not really affected," said a spokesman for the Reynold

C. Johnson Co., major Northern California VW distributor.
"Because we have a fleet of 69 ships, we were able to get a large number of

cars before the strike," he said.

OPEN LETTER TO CONGRESSMEN

DOCK STRIKE CLOBBERS ISLES

Your constituents are wondering:
Do we count for anything in Washington?
The West Coast Dock Strike is now 49 days old and it's not considered to

be a "National Emergency."
This, of course, means that the Federal Government can find no reason to

step in with a Taft-Hartley injunction or with any other power within its

scope to ease the problems the strike is causing.
What it really means is that Hawaii's peculiar problems were not considered

when the definitions for a "National Emergency" were established.
Hawaii, as you are aware, is not like any other State—with the partial

exception of Alaska.
We are cut off from the rest of the nation by 2,200 miles of ocean. Eight

hundred thousand of us depend on shipping for many items.
Food, for instance, and medicine and other items that are generally considered

to be necessary to our well being.
And we are not—by any stretch of the imagination—self-sufficient.
Now, 800,000 of us are slowly being strangled by an unscrupulous union—

and the Federal Government seems unable to do more than sit around and
mumble.
Unscrupulous union? Let's back that up.
1. From the outset, the union served notice that it would not even bother

to start negotiations until the end of August and would let the situation de-
teriorate to give its negotiators extra clout at the bargaining tables.

2. The union said that it would not hold Hawaii for ransom and then bla-
tantly refused to allow strike-bound ships to ship emergency supplies to Hawaii
front Canadian ports.
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In both cases, the ILWU cynically cultivated Hawaii's vulnerable position
to further its own questionable goals.
We are entirely dependent on the union's non-existent good graces.
What can you, our Congressmen, do?
First, you can let the Administration know that Hawaii is facing a serious

emergency.
If our situation does not qualify as a "National Emergency," then, at least,

the definitions should be restudied with some consideration given to Hawaii's
( and Alaska's) extraordinary conditions.

Second, you can urge your Washington colleagues to support Senate Bill
560, the proposed amendment to Taft-Hartley which would require partial oper-
ation of vital transportation industries during labor disputes.
And third, you could explore potential alternates that might provide us with

some temporary relief from our present problems.
One might be the use of military transportation for essential items; another

could be an air or sea-lift program through private agencies; still another could
be the use of foreign ports and shipping.
But whatever, our problems need solving on the national level. Hawaii has to

become a real State—with real representation.
We need help—and you have to get it for us.
All 800,000 of us.
( Community Press readers are encouraged to write their own letters to Sena-

tors Hiram Fong and Daniel Inouye and Congressmen Spark Matsunaga and
Patsy Mink urging them to use all of their powers to bring an end to the
dockstrike. Those who cannot find the time to write a personal letter may clip
this open letter and mail to the congressional leaders in Washington, D.C.)

TEAMSTER, ILWU FIGHT HOLDS UP SETTLEMENT

( By Charles Turner, Advertiser Labor Writer)

Hawaii is caught in the middle of a jurisdictional fight between the ILWU and
the giant Teamsters Union in the month-old shipping strike.

It's not higher wages . . . or pensions . . . or even a guaranteed work week
which is holding up settlement of the crippling labor dispute.
The issue is whether the ILWU or the Teamsters should have the right to load

and unload container cargo at the docks.
This was made clear yesterday by ILWU President Harry Bridges, who said

in his column in the bi-monthly union newspaper:
"The union's number one demand in the strike of its longshore division is that

of control over stuffing or stripping containers."
Bridges said ship owners have rejected the ILWU's demand that it be given

jurisdiction over the containers on grounds the Teamsters demand the stuffing
work and have a right to do it.
Bridges said until this issue is resolved, "no satisfactory agreement" can be

reached with the employers.
He said the Teamsters' position is that the best way out of the dilemma is for

the ILWU to become part of the Teamsters Union.
There are more than two million members in the Teamsters; the ILWU has

about 65,000.
Bridges said he proposed three alternatives to settle the strike:
Fight it out "as long as it takes" to force shipowners to submit to the uniondemands.
Affiliate with the Teamsters.
Affiliate or form an alliance with the International Longshoremen's Associa-tion ( AFL—CIO ) .
Bridges said joint action with the ILA, whose contract with East-Gulf Coastshipowners expires Sept. 30, was the best way to bring pressure on management.However, the ILWU president said his union's 16-member executive committeerejected any affiliation with the Teamsters or the ILA.
Bridges said the only concession by the committee was an agreement to seekan "alliance" with the ILA which would support the current West Coast dockstrike.
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The Pacific Maritime Association, which has been caught in the middle—like
Hawaii—by the labor dispute, had an agreement with the ILWU for the han-
dling of container cargo.
But the pact expired on June 30—the same day the contracts with some 120

shipowners and longshore firms expired.
The battle between the ILWU and the Teamsters for control of containerized

cargo has been going on for years.
The ILA, which has no such problems (it asserted control over cargo within

50 miles of ports under its contracts) , pointed out in 1968 that the ILWU was
headed for trouble.
"It was inevitable that the effects of containerization would be felt on West

Coast piers sooner or later," ILA President Thomas W. ( Teddy) Gleason said,
then he added:
"The ILA rejected the West Coast concept of 'free wheeling' years ago."
Gleason was one of the main speakers at the ILWU's international convention

held in Honolulu in April. He proposed at that time the ILWU join forces with
the ILA because of the impending contract deadlines facing the two unions.
The ILWU's delegates kicked around the proposal but took no action on it

during the convention.
Bridges, who probably will retire when the next convention is held in San

Francisco in 1973, is believed to favor having the ILWU's longshoremen merge
with the ILA.
Louis Goldblatt, ILWU secretary-treasurer and Bridges' heir apparent, wants

to hold the union together as long as possible.

[From the Pacific Business News, Monday, Sept. 6, 19711

STRIKE SPELLS Doom FOR MANY ISLE BUSINESSMEN; IMMEDIATE END OF WALKOUT
THEIR ONLY SALVATION

(By Ronald H. Bafetti)

The shipping strike is alive and well, but many of Hawaii's small businessmen
aren't.

That's the consensus of opinion among the callers who responded to PBN's plea
for comment by businessmen on what particular type of havoc the strike was
wreaking upon them.
"Our bread and butter is unloading containers for consignees," Mike Rossell of

Honolulu Emergency Labor Pool, said. "There are hardly any containers to un-
load right now and business has dropped off about forty per cent."

Rossell said that all of his concern about the effects of the strike was not for his
own enterprise but for the businesses owned by his customers.
"A lot of the people who hire help from me specialize in importing certain types

of items in bulk quantities," Rossell said. "If they're wiped out by a long strike
I'm bound to go down the tube with them."
Early last week, Rossell telephoned the Governor's office to see if there might

be some form of relief for small businessmen in the form of loans made from un-
employment insurance funds collected from employers.

Rossell reasoned that this money could be doled out to small businesses on a
strict pay-back basis to keep operators afloat during the strike.
Governor Burns replied ". . . such a use of these funds which are collected for a

specific purpose, would be illegal. However, your point is well taken that, whereas
employees have a "cushion" against unemployment, employers and small business-
men have none."

Ralph Matsuda, owner of Funds 'n Games, has $7,500 worth of equipment
stranded on West Coast docks and he's not happy about that situation.
"After six months of brainstorming and legwork to raise the $16,000 I needed

to start ni.37 new venture here, I get hamstrung by the strike," Matsuda said.
"Without the equipment, I'm not in business. In fact things might be over for me
before they start."
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Matsuda said that he and his wife are spending most of their time trying tofigure out ways to 'just survive' the shipping walkout.
M. W. Rasmussen, president of M. W. Rasmussen Co., Inc., is one one of themany Honolulu businessmen being hurt by the strike because his operation comessolely from his ability to deliver the goods he sells.
He supplies building specialties such as metal doors, trash and linen chutes,etc.
"I've been losing between $15,000 and $20,000 of business a month since thestrike started," Rasmussen said. "I've got thousands of dollars worth of merchan-dise tied up on the coast and it's not doing me a bit of good."
"If I can't deliver, I can't bill and if I can't bill I won't be able to survive forvery long," he added.
Rasmussen made his last delivery in late June and hasn't billed a customer inthe last 70 days.
"I've even sent a wire to the President asking him to do something for us herein Hawaii," he said. "If we don't get some relief soon it will be all over for a lotof us."
Rasmussen said that he has cut back his own salary and will probably turn topersonal loans as a way of keeping himself afloat financially for the remainderof the strike.
"Even if the strike were to end today it would take me six to eight weeks justto get the business moving again," he said. "If it goes much longer, things won'tbe on an even keel for me until the end of the year, and it could take longer thanthat."
Longs Drug Stores' new Maui facility was supposed to have opened on Sep-tember 1.

[From the Honolulu Advertiser, Sept. 11, 19711

HAWAII'S SMALL BUSINESSES NOTE DROP IN EMPLOYMENT
The West Coast dock strike has caused a drop of more than 11 per cent in em-ployment among Hawaii's small businesses polled by the independent BusinessLeague for Sound Government.
The league yesterday released the results of its poll, which showed that of 37businesses which responded, the smaller ones are the hardest hit.
The small businesses (under 50 employes) said they have laid off 39 employesto date and expect to lay off 43 more this month. This will mean a drop of 23.3per cent by the end of September.
Larger businesses are less severely hurt by the strike, with normal employ-ment down only eight-tenths of one per cent as of September 9. This is expectedto increase to 5.9 percent by the end of the month.
The league said that 2 small businesses have had sales reductions of more than

20 per cent. Only one of the larger businesses reported a similar drop in sales.
Among the small businesses, four said they would have to shut down their

operations within a month if the strike continues. Another four said they would
be out of business in two months. The total number who said they would be out
of business in from one to four months or more was 17.
Gordon Frazier, State Labor Department statistician, said yesterday that job

layoffs caused by the strike have not been as extensive as originally thought.
In the past week, Frazier reported, some 1,300 persons applied for their first

unemployment compensation checks. This figure, he said, compares with weekly
highs of 1,035 in May, 1,058 in June, 1,158 in July and 1,087 in August.

STRIKE'S END NOT NEAR—EXECUTIVE

Sam N. Mercer, vice president of Pacific Far East Lines, said here yesterday
that those close to the West Coast dock strike see small chance for an early
settlement.
The veteran steamship company sales executive said he based that belief on

conversations with fellow management officials in San Francisco.
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"Contrary to the news reports, I don't think any of those close to the scene
expect the ILWU and the ship owners to reach agreement on a new contract any
time soon," he said.
"For one thing they haven't settled the jurisdictional question between the

ILWU an dthe Teamsters as to which union should stuff containers around the
docks.
"So they haven't even got to the issues of economics of the steamship companies'

operations."
Meanwhile, however, the ILWU is cooperating in making it possible for pas-

senger ships like PFEL's Monterey and Mariposa to continue their schedules,
Mercer said.
"We get good stevedoring help for sailings like this one of the Monterey from

San Francisco and Los Angeles," he said. Mercer flew in late Thursday to board
the SS Monterey for an interisland cruise.
"They give us gangs for loading ships' stores, provisions and passenger bag-

gage," he said. "Our passengers don't have to worry about carrying their luggage
on or off at any port."

[From the Pacific Business News, Sept. 13, 19711

FISCAL DISASTER FOR SOME, JITTERS FOR ALL

(By George Mason, Publisher)

Everybody's trying to guess the effects of the longshore strike on Hawaii's
business firms and workers. But no one seems to have any solid information.
Governor Burns said last week in a radio interview that there is no crisis

"except for those who are going broke."
But no one can guess at how many are going broke.
Even the unemployment picture is foggy. August unemployment will be guessed

at around September 20. In the meantime we obtained these figures late last week
on the trend of unemployment compensation filings and the number of people being
paid benefits:

Week ending—
Total number

filing
Payments
made to—

July 3 1,051 8,840
July 10 996 8,814
July 17 1,153 9,341
July 24 1,158 9,241
July 31 1,073 10,791
Aug. 7 1,087 10,736
Aug. 14 983 10,147
Aug. 21 845 9,965
Aug. 28 1,006 10,676
Sept. 4 1,314 10,537

The number of people receiving unemployment compensation payments nor-
mally represent 45 to 50 percent of the total unemployed. For example, unem-
ployment in the State for the week ending July 10 was 18,650 and the 8,814
receiving payments was 47.3 percent of the total.
Extending this ratio to the September 4 data would indicate total unemploy-

ment in the neighborhood of 22,500—or about 3,850 more than on July 10.
That's our estimate because the State Dept. of Labor will not even make the

roughest of guesses on the unemployment situation.
A look at the weekly filings indicates that they were in the normal range

through the last week in August. The week ending September 4 shows the only
jump out of the normal range.

If unemployment did indeed increase by less than 4,000 from the onset of the
strike through the first few days in September, then the impact has been almost
exclusively on small firms and it has not been as great as predicted.
Yet there are other factors for which there are no statistics. Such as early

vacations, reduced hours, people who have not yet gotten up the nerve to file for
compensation—plus of course, the many people who are not eligible for unemploy-
ment compensation.

70-725 0-72—pt. 1-46
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One State official made an interesting observation to us last week. "The num-
ber of applicants for civil service jobs must be 10 times what it was a few
months ago."
A manager of a small firm reported to us that he had been forced to lay off

four of his people. "What really struck me," he said, "is that three of them said
they would be too ashamed to go down and ask for unemployment compensation
and would sit it out for a while in hopes that they'd be able to come back to
work."
One effect of the strike on large and small firms alike is a rough receivables

position. Apparently a lot of people are hanging on to what cash they have.
Perhaps the most serious impact has been psychological.
Uncertainty seems to be affecting everyone. Those who have not experienced

long shipping tieups are trying to gauge how long it will take to get back to
normal. Many business decisions that could be carried forward in spite of the
strike are being postponed simply because the psychological climate isn't right.

Reduced sales volume of 15 to 20 percent is noted by a lot of firms, but that
frequently is not enough to cause large-scale layoffs or other drastic measures.
By tightening expenses other than payroll, most firms can withstand short-term
drops in sales volume.
Distributors of merchandise no longer available are most concerned about

regaining their shelf-space status once the flow of goods returns to normal.
The influx of merchandise this month from Canada, Japan, Australia, New

Zealand and the East Coast will witness the appearance of strange new brands
in retail stores. How long will it take to woo customers back to their brand name
shopping habits? Or will a certain share of the market be lost forever?
Auto dealers are likely to lose the benefits of heavy introductory advertising

for 1972 models in national print and broadcast media. Heavy ad campaigns by
manufacturers draw a lot of people into local auto showrooms. But without 1972
models to show (unless they are already being routed via the East Coast) the
auto dealers will lose a big edge.

Overall, the strike is a disaster for a few but a case of jitters for the many.
As anyone who watches the national economy can tell you, it's the jitters that

contribute most to economic slowdowns.
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CONSTRUCTION MATERIALS HAWAII POST OFFICE BOX 1721/ HONOWLUHAWAII 96806/ TELEPHONE 647.7654

4 GJ)

September 13, 1971

The Honorable Harrison Williams, Jr.
Chairman,Labor and Welfare Committee
United States Senate
Washington, D. C.

Sir:

Subject: Senate Bill 560

I have been asked by Senator Rohlfing's office to comment briefly
on the effect of the West Coast dock strike on my company and on
the construction industry in the State of Hawaii.

1. Movement of lumber and building materials into the State
and out into the the hands of the construction industry
has been very heavy during July and August. The in-flow
of container cargo, however, fell off in August and only
a few containers have come in from the East Coast since.
As a result, inventories of building materials have
moved down to zero in many cases in spite of attempts
to use air shipments or foreign imports. Lumber in-
ventories are not in such poor supply because of the
continuance of limited barge service but realistically
the industry needs both building materials and lumber
to continue and it is my opinion that things will go
down hill fast in September.

Contractors and developers are not starting new projects
and the segment of the industry most severely affected
will be the residential area.

3. In anticipation of a 90 to 120 day start-up period for

the industry after the strike settlement is announced,
our company has taken steps to lay off approximately
20% of our normal manning of 480. This percentage will
increase each week as the situation worsens. These lay-
offs do not reflect completely in the unemployment

statistics to date because employees are given accrued
vacation time first before being eligible for unemployment
insurance. It is my opinion that there will be a sub-
stantial increase in unemployment in October, November
and December.

Very truly yours,

-"Iarl Gould
President
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'September 13, 1971

HAWAII HOTEL ASSOCIATION
SUITE 907
2270 KALAKAUA AVENUE
HONOLULU, HAWAII 96815
TELEPHONE 923-0407

Honorable Harrison A. Williams, Jr.
Chairman, Senate Committee
Labor and Public Welfare Committee
Suite 4230, Senate Office Building
Washington, D. C.

Dear Senator Williams:

The Hawaii Hotel Association represents approximately 29,000
rooms in the state of Hawaii. Our 120 Active association members
normally employ some 15,000 people on a statewide basis. In addi-
tion, there are another 15,000 employees who normally work in a
supportive capacity to our hotel operations. These ancilliary
buS'inesses are primarily restaurants, shops, entertainment and
show rooms.

The current waterfront work stoppage on the West Coast has
drastically curtailed the normal commercial relationship between
Hawaii and the mainland United States. The strike has had a nega-
tive impact on two elements of our industry's operations.

One, the ruptured flow of commercial items, including Hawaii
products, has caused layoffs, reduced work schedules and other
forms of payroll cost cutting. The net result of an uncertain
economic future for an individual or family is conservative
spending. Our restaurants, showrooms and shops have been affected
by the reduced spending pattern of our Hawaii citizens.

The second area of our concern relates to the commodities
used in our operations. Substitutions, absorption of special and
air freight costs are the order of the day for the present. But
this patchwork system cannot long prevail. Prices at the consumer
level are frozen; the strike has pushed the total cost of several
commodities sharply higher. No business operation, including
hotels and restaurants, can survive such a situation for any ex-
tended period of time.
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Honorable Harrison A. Williams, Jr.
September 13, 1971
Page 2

It is vitally important that the supply lines to Hawaii be
restored to normaVvas soon as possible. The public welfare of
the citizens of Hawaii is at stake and the key Senate committee
you chair can be of material assistance. The committee is
strongly urged to solicit the use .of the Taft-Hartley law by •
President Nixon. Such an action would relieve the short term
situation.

The long te'rp solution to our nation's problems with the
transportation industry requires new methods of resolution.
Senate Bill No. 560 embodies new concepts that would allow for
equitable solutions to extended conflicts between management and
labor in the transportation industry. S.B. 560 would not violate
the basic freedom of decision inherent in the collective bargaining
process however. The committee is strongly urged to act favorably
on S. B. Ho. 560.

Thank you.

•Sincerely,

4,e4A)
obert N. Rinker
Executive Vice President

RNR:er

C: Mr. Albert L. McDermott, Washington Representative
American Hotel & Motel Association

Mr. C. J. Cavanagh, President
Chamber of Commerce of Hawaii
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VINEYARD BOULEVARD • SUITE 507 • HONOLULU, HAWAII 96 81 7 • TELEPHONE 533.2795

September 13, 1971

Senator Fred Rohlhng
State Capitol Buifding
Honolulu, Hawaii

Dear Fred:

OLLIE BURKETT
Executive Direclor

Although the dock strike has caused some shortages in medical supplies,
they are not yet critical. In fact, the Medical and Public Health Com-
mittee of the Governor's Emergency Resourges Management Agency has sent
questionnaires to our major hospitals, nursing homes, and clinics asking
them to list the materials they believe will be most necessary to bring
into Hawaii should critical shortages develop.

Among the items in short supply are:

Intravenous (I. V.) solutions for hospital use.
Sterilized salt and sugar solutions for patients who have

fluid imbalances' or are unable to eat regularly.

Other items growing scarce are:

Bandages, swabs, surgical dressings and disposable surgical gloves.
Crutches.
Vass 'bottles and plastic containers for prescriptions.
Disposable paper products, i.e.: Drapes for patients, coverings

for examination tables, towels, and bed pads for chronically
ill patients. •

Disposable needles and syringes.
Medical gases such as nitrous oxide, argon and helium.

A representative of McGaw Laboratories, which supplies about 90% of the
intravenous fluids used in Hawaii hospitals, said, "We have enough for
about 90 days, but after that, we could be it a desperate situation.
The hospitals have not stockpiled I.V. fluids because of their bulk.
Hospitals generally lack storage space, and in normal times we often
deliver to them once or twice a week."
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Senator Fred Rohlfing
re: Medical Supplies during Dock Strike

Additional intraw4fous supplies could be flown in, but such a measure
would prove extreffiely costly, and it would be difficult to obtain the
supply needed to support state-wide use of these materials.

The McCaw spokesman has also commented that stocks of surgical swabs
and disposable gloves (now used almost exclusively by most hospitals)
are low, and that, the company would try to hold out with minimal air
shipments, but -6,14at continuation of the strike after September could
work a great hardship on our hospitals.

A supplier of plastic containers has reported his inventory low, and has
stated that he can no longer supply all standard sizes.

We know that other vital items that could become critical because of
their bulk and weight are X-ray film and the chemicals necessary to
process them.

The entire range of health care in the State of Hawaii is in.potential
jeopardy, and the Hospital Association of,Hawaii, representing as it does
all of our hospitals and nursing homes, greatly appreciates your efforts
in attempting to maintain a realistic level of these critical items
for use by the citizens of our State. •

Very truly yours,

t1ie ,Burkett'
OB:s Executive Director
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HAWAII TRUCKING ASSOCIATION •

MI-11713k
Libil""m""itkr

P.O.Box 3106
Honolulu, Hawaii 96802
Telephone: 847-5929

FOR RELEASE A0pUST 16, 1971

CARRIERS CALL FOR STRIKE ENDING 

Hawaii's common carrier trucking firms today called for

a halt to the disastrous unemployment situation resulting

from the west coast dock strike. In a letter addressed to

Hawaii's Congressional delegation, the Directors of the

Hawaii Trucking Association requested federal intervention

in the strike which is developing alarmingly high rates of

unemployment in Hawaii.

* Following a survey of its 180-member firm, the trucking

association announced that some segments of the industry

already have 40% of their employees laid off as a result of

the strike. The total statewide industry reports lay-offs

of 23% of their 4,400 employees. If the strike continues

throughout September, the member firms anticipate the com-

mon carriers will have over 41% of their employees on the

state's unemployment rolls.
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chamberofcommerceofhawaii
egablished 050

September 13, 1971

The Honorable Harrison A. Williams, Jr., Chairman
and Members, Senate Labor and Public Welfare Committee

Senate Office Building, Room 352
Washington, D. C. 20510

Gentlemen:

The Chamber of Commerce of Hawaii supports the immediate enactment of S. 560.

We recognize and support the principles of free collective bargaining on labor-
management disputes. Yet we find in strikes of essential transportation industries
separate and unique problems. Their impact on the nation's economy is particularly
critical at this moment. Prices in transportation are already regulated. There is
such a large degree of government control in this area that truly free collective
bargaining is impossible. In much of the nation there is no alternative way to move
most of the essential materials when railroads are idled. Shipping tie-ups are
equally disruptive for both domestic and foreign commerce in Hawaii; they sever our
very lifeline.

In 1949 the people of Hawaii suffered a crippling six-month dock strike. When
President Truman was asked to end that strike he stated that he lacked the legal
power.

Today, 22 years and many strikes later. America is still without legislation to
curb crucial transportation strikes.

Residents in Hawaii in particular, but the whole country as well, have become victims
of these antiquated methods used to resolve labor-management disputes in essential
transportation industries. The efficiency, productivity and competitive position
of our countryhave suffered. Many union contracts in transportation are to be
negotiated during the next few months.

The only legislation of which we are aware that has been provided the administration
is the Taft-Hartley and Railway Labor Acts with the 80-day cooling off period. If
no agreement has been reached during that period no general authority remains to end
the renewed strike. The two sides might then be further apart than before. For
that reason the administration has expressed reluctance to resort to the 80-day
injunction.

dillingham building/ honolulu, hawaii 961313
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The Honorable Harrison A. Williams, Jr., Chairman Page 2
and Members, Senate Labor and Public Welfare Committee

Proposed legislation is now available to meet these objections. The "final offer"
option of S. 560 appears to exert an opposite influence. It would encourage each
of the disputants to submit the most reasonable offer in hopes that his would be
the one accepted as a binding agreement, should no solution be reached in collective
bargaining. This "final offer" plan seems to be the best way yet devised to bring
the parties together to settle their awn disputes and also to assure a settlement,
should they fail.

With this legislation under serious consideration, President Nixon could immediately
invoke the Taft-Hartley 80-day cooling off period in the West Coast shipping tie-up
anticipating use of the "final offer" option should agreement not be reached during
the 80 days. Thus he could get the West Coast ships moving again and be prepared
to intercede should East and Gulf coast longshoremen choose to strike when their
contract runs out at the end of this month.

On the West Coast,ships in 27 ports have now been tied up for 23/4 months. Most of
Hawaii's cargo comes from these ports. Use of Gulf and East Coast ports and air
shipmenthave provided very limited cargo at added trucking, shipping and air freight
costs, In spite of efforts to prepare for thisstrike through expensive stockpiling
in Hawaii small businesses are failing, construction is closing down and shelves are
being depleted. Several thousand people have lost their jobs already. With each
day the number will increase. When the strike is settled it will take weeks and
months to replenish needed materials. Many businesses may never recover. Permanent
damage will result. Many markets will be lost to outside competition. Hawaii needs
protection against these recurring strikes. Our country needs protection from the
detrimental effect on our economy.

The Chamber of Commerce of Hawaii appeals for reporting of this legislation out of
committee and its submission to the Congress for early passage. Congress cannot
be expected to enact special legislation to deal with each transportation strike
that occurs. This bill will get them off the hook by providing the tools to settle
these disputes.

Respectfully submitted,

C. J. Cavanagh
President

CJC:jl
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Senator ROHLFING. I thank you for the opportunity to appear here
today, and I know that you will give Hawaii's needs your very close
consideration.
The CHAIRMAN. We certainly will. The material you mentioned will

be included in the record.
I wonder if you could clarify for me how the impact of this par-

ticular west coast longshoremen's strike differs in its impact on
Hawaii than the strike during President Kennedy's term. He did in-
voke the national emergency provisions of Taft-Hartley. Was there
a great difference of impact?
Senator ROHLFING. Well, sir, as I understand the 1962 situation,

and I was in the State legislature at that time, in the house of rep-
resentatives, it developed as a progressive thing. As the ships came
into the various ports, the SIU people went out. The ILWU began
very shortly thereafter to refuse to cross the picket lines which the
SIU had established in these various ports. It was soon very apparent
that there was a total shutdown on the west coast and the islands in
that particular instance.
Governor Quinn went back to San Francisco in an attempt to get

eight ships to handle the cargo to Hawaii and was refused permission
by the union and managemet, but I don't recall the details of the re-
fusal to provide the shipping requested. He then went back to Hawaii
and said, "If this is the situation as it stands, this is an emergency."
He then declared one, sent a telegram to the President and the Presi-
dent acted.
In this situation we have quite a different setup of circumstances

because the east coast and gulf shipping has been coming in and will
come up until September 30. The whole west coast is closed down.
We have been able to get in substantial amounts of food, and there
is no starvation thing facing us in that regard, but we are being, as
I noted, bled to death, so to speak, because we are not getting the
essentials of our economy, and in particular such things as construc-
tion supplies and so forth.
And when this pipeline dries up, then as each supplier is not able

to furnish the supplies to the various contractors, then that job shuts
down, the trucking industry has large unemployment and so forth.
So we have a series of economic conditions occurring as a day-in and
day-out thing, progressively getting worse rather than where we can
dramatically say all shipping has stopped and nothing is moving.
So I think it might be compared to maybe a walkout, a wildcat

walkout as against a slowdown. You may lose just as much of your
production and your free flow of commerce by reason of a slowdown
as with a total lockout or total strike. It just takes a little longer for
the circumstances to rise to the surface to the same degree.
I think we are suffering more now than we did then-1962—to tell

you the truth.
The CHAIRMAN. Then there were no ships?
Senator -ROHLFING. At that time, that is right; yes, sir, Mr.

Chairman.
The CHAIRMAN. Now ships are coming in?
Senator ROHLFING. Right now the numbers are decreasing. Recently

the east coast people, shipping companies and forwarders, were not
accepting goods which were consigned to Hawaii because they were
anticipating that there would be no ships after the 30th of September.
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So supplies, even from the east coast, have dried up.
The CHAIRMAN. I See.
In a way you are anticipating the eventuality of an east coast strike,

as you consider the potential impact?
Senator ROHLFING. Well, it is bad enough now. Actually, one of the

things we are a little concerned about is that if the east coast and gulf
stevedores do not go out, if we don't now qualify as an emergency
under the existing Taft-Hartley Act, or the choice is made not to pro-
ceed in that direction, then we are going to have this prolongation
even longer.
We are a little sensitive coming from as far out as we do. It some-

times takes something on the east coast to bring the impact home,
and I hope this isn't true because we are in a very bad situation now
on the west coast, and in Hawaii particularly.
The CHAIRMAN. There is present law which is triggered by the find-

ing of a national emergency.
Now, that has not been found in this situation. The administration

bill still uses this same trigger for starting the proceedings provided
for under that bill. You would be in the same boat, wouldn't you?
Senator ROHLFING. Yes. I tried to recognize that in my testimony,

Mr. Chairman. I alluded to the fact that we were concerned about
the definition of national emergency, that if that definition were not
applicable to our situation as it exists today, then we would urge the
committee to consider Senator Javits' proposals in S. 594 to the ex-
tent that it might apply to at least the rather unusual situation of
offshore or noncontiguous States, territories, and possessions.
And this really relates to your prior questioning, too. The semantics

of emergency, what is an emergency, has defied people at many levels,
I am certain from the President on down. We have our own con-
flict, as I noted in Hawaii, where the mayor declared an emergency
on August 23, and the Governor did not declare an emergency at that
time.
It is very semantic as to whether you are talking about just medical

supplies and food, or whether you are really talking about the eco-
nomic welfare and the ultimate effect that that has on people's lives,
and not only the money, but how they live, and what happens to our
community over a long period.

Because it is quite clear that even if this strike ended tomorrow that
it would take 6 to 8 months or more for our economy to get back to nor-
mal. We have to get stuff cycled down the pipeline again. The people
that are laid off are not going to come back to their jobs immediately.
The CHAIRMAN. Well, how about the essentials for health and safety

today with the strike that exists on the west coast—medical supplies,
foodstuffs? Where do you stand on that?
Senator ROHLFING. We are doing relatively well in the latter re-

gard. Regarding footstuffs there is beginning to be a shortage in rice
and salt. The stocks on the ;helves of the grocery stores have decreased.
However, they are not at an alarming stage yet.
In the material that I introduced, I have a statement from the Hos-

pital Association of Hawaii with respect to medical supplies which
notes that certain items are in short supply, including intravenous
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solutions for hospital use, sterilized salt and sugar solutions for pa-
tients who have fluid imbalances and are unable to eat regularly, and
there are a number of items growing scarce, bandages, crutches, glass
bottles, disposable paper products, disposable needles and syringes,
mill gasses, and so on.
Now, I am personally not as alarmed that we won't be able to handle

some of those things through air shipment as I am the overall effects
that I have alluded to previously. We don't think the Navy will let
us starve. Let us put it that way.
The CHAIRMAN. Say that again?
Senator ROHLFING. We don't think the Navy will let us starve one

way or the other, but we are very concerned about our real lifeblood in
terms of our State's economy and its future.
The CHAIRMAN. Anything further, gentlemen?
Thank you very much.
Senator ROHLFING. Thank you very much, sir.
The CHAIRMAN. Our next scheduled meeting on this subject matter

is the 28th, September 28.
(Whereupon, at 4:10 p.m., the hearing was recessed, to reconvene

on Tuesday, September 28, 1971.)





NATIONAL EMERGENCY DISPUTES, 1971-72

TUESDAY, SEPTEMBER 28, 1971

U.S. SENATE,
SUBCOMMITTEE ON LABOR OF THE

COMMITTEE ON LABOR AND PUBLIC WELFARE,
Washington, D.0 .

The subcommittee met at 11 :59 a.m., pursuant to call, in room 4232,
New Senate Office Building, Senator Harrison A. Williams, Jr.
(chairman of the subcommittee, presiding.
Present: Senators Williams, chairman of the committee and sub-

committee, and Bob Packwood.
Committee staff present: Robert E. Nagle, general counsel to full

committee; Gerald M. Feder, counsel to subcommittee; and Eugene
Mittelman, minority counsel.
Senator PACKWOOD (presiding pro tempore) . Mr. Palmby, shall we

proceed?
Mr. PALMBY. Well, Senator Packwood, I have with me this morning

to my left, Deputy General Counsel Claude Coffman, and to my right,
Assistant Administrator for Community Service Don Rubel. Senator
Packwood, I do have a statement. May I proceed?
Senator PACKWOOD. Yes, you may proceed or you may place it in

the record. It will be incorporated in the record.

STATEMENT OF CLARENCE PALMBY, ASSISTANT SECRETARY OF
AGRICULTURE, ACCOMPANIED BY CLATJDE OOFFMAN, DEPUTY
GENERAL COUNSEL, AND DON RUBEL, ASSISTANT ADMINISTRA-
TOR FOR COMMUNITY SERVICE

Mr. PALMBY. It is rather short and if I may, I would like to read it.
The U.S. Department of Agriculture strongly supports the pro-

posed Emergency Public Interest Protection Act of 1971 as a reason-
able effort to deal with disputes between labor and management which
arise in the transportation industries.
America's farmers depend for their very livelihood on our national

transportation system as indeed do all of our industries and con-
sumers. However, our national transportation system is now being
critically impaired because we lack a workable mechanism for quickly
and equitably settling labor-management disputes. We fully realize
that work stoppages are only one part of the transportation crises
facing this Nation. But we must find a better way to deal with labor
disputes if we are to have the transportation sysem that a strong and
growing U.S. economy requires.

(249)
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Most of our people live far away from the farms that produce most
of the food and fiber they need. Because we have had good transpor-
tation and marketing systems, our farmers are able to produce where
soil, climate, and economic conditions are most favorable. The food is
then shipped rapidly and efficiently to the great metropolitan centers
where it is needed. If our transportation system is stopped for any
length of time this represents an intolerable threat to the public. It
is also an intolerable threat to farmers who may be unable to market
their crops.
There is another vital reason for our concern about transportation

tieups—and this is the effect of transportation stoppages on this Na-
tion's balance of payments through our agricultural exports. Presi-
dent Nixon recently told a joint session of this Congress that eco-
nomic progress in the world has dramatically altered the relation-
ships between the United States and other great trading nations, and
that "we are now being challenged to protect the value of the dollar
and to learn once again to be competitive."
Farmers have long known they must compete and have known how

to compete as indicated by the fact that we are the world's largest ex-
porter of farm products. Agricultural exports reached a new high
of $7.8 billion last year. And farm exports contributed $6.8 billion
to the Nation's commercial trade balance last year. Without the favor-
able ratio of farm exports to imports, our balance of payments would
have reached the crisis stage long ago.
But farmers are aware that their competitive position is in jeop-

ardy—through no fault of their own—if they cannot depend on our
transportation industries to move their farm products. In world mar-
kets, our crops have to compete directly with commodities from other
countries, and if buyers cannot depend upon getting a dependable
quality and quantity of U.S. products, they will buy what they need
from others.
The present west coast dock strike offers a prime—if tragic—exam-

ple of what can happen. While our farmers sit by, helpless to act, they
see much of their foreign market going right down the drain. For the
months of July and August, an estimated $215 million worth of farm
products, which would have moved through west coast ports, was
affected. About $40 million of that amount was in fruits and vege-
tables—including perishable products that cannot wait for a strike
to end—and 60 percent of that business is lost and will be difficult, if
not impossible, to regain.
Wheat that would normally be moving to our leading single country

customer, Japan, is piling up in elevators and even spoiling on the
ground, because it cannot be shipped. The Japanese, who have been
trying to diversify their farm product purchasing because of the
threat of transportation stoppages from this country, are making
other arrangements to buy wheat from Australia and Canada.
Our agricultural attache in Tokyo reports the known loss of U.S.

agricultural export business with Japan because of the strike totaled
$7.7 million for one 2-week period in July.
The west coast dock strike cannot be viewed as an isollted instance.

We've had rail strikes and threatened rail strikes averted only by last-
minute congressional intervention. And right now we face the threat
of a strike of gulf coast ports—which would be even more of a catas-
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trophe for agriculture. As important as west coast ports are to U.S.
farmers, the gulf coast ports are even more vital. Last year about half
of our agricultural exports were shipped from gulf coast ports.
So as we debate this issue today, the combine sicklebars are busily

clipping through the fields of Corn Belt and Plains States, harvesting
the biggest crops of grain and soybeans in this Nation's history,
Millions of bushels of these commodities are normally destined for
export through the gulf ports. Farmers are counting on these export
sales to keep them in business. Elevators and rail and barge lines have
carefully planned how to move these tremendous crops to terminal
elevators to await the ships which even now may be at sea. In Europe
and the Orient, U.S. businessmen are negotiating sales contracts that
will bring badly needed cash flowing into the United States.
The mere threat of the strike has already hurt. Elevators are reluc-

tant to buy the farmer's newly harvested crops because they don't
know when they can ship the commodities, or what kind of market
losses and price drops may occur even if they can eventually ship.
Foreign buyers are looking for other sources of supply—in case of
the strike.
The 115-day strike at gulf coast ports 2 years ago offers a good

example of how a transportation strike can hurt—not just the farmers
but the entire economy of the Nation. When the strike began, our
farm exports had been trending up for several years. At the end of
1969, however, our farm export totals were $570 million short of the
previous year.
A U.S. Department of Labor task group studying the effects of

this strike noted: "* * * most U.S. exports face competition from
nearly identical commodities." Even soybeans face competition from
other oilseeds and their products. Inability to make 'delivery will
mean loss of a particular sale, but need not mean permanent loss of
the market. However, loss of a particular sale will often make it more
difficult to repenetrate the market.
For example, millers adjust their grist to the specific type of wheat

they are using; once they have shifted from, say, U.S. wheat to
Australian or Argentinian wheat, shifting back involves both costs
and inconveniences. Shifting back to soybeans from some other oil-
seed will involve comparable problems.

Partial estimates of business lost by U.S. farmers during that strike:
Soybeans-10 million bushels of beans and 300,000 short tons of soy-
bean meal, valued at $50 million, lost to fish meal, rapeseed, peanuts,
and palm oil. Competitors benefiting were Peru, Argentina, India,
Africa, Malaysia, and China.
Feed grains: 900,000 metric tons, valued at $58 million; France bene-

fitted by 300,000 tons of corn.
Wheat: 30 million bushels, valued at $50 million, lost to Australia

and Argentina.
Meat and meat products: 20 million pounds, representing about $5

million, replaced in part by Argentina.
Rice: 3 million hundredweight, worth $29 million, replaced pri-

marily by Thailand.
Cotton: 3,000 bales, worth $39 million, with Sudan, UAR, Brazil,

Peru, and Colombia benefiting.
70-725 0-72-pt. 1-17
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At this critical time as we try to get our economic house in order,
we cannot afford these continuous threats to our transportation system.
Dependability is a vital factor in building and holding export markets.
As a Nation we must begin to think seriously about the economic cost

of not being able to settle our transportation disputes without loss to
farmers, to our entire economy, and to our Nation's competitive po-
sition in world markets.
I urge the fullest support of this proposed legislation—now—in the

belief that it will help us accomplish the important goals set out recently
by President Nixon.
Mr. Chairman, I'm very happy to respond to any questions to the

extent that we are able to do so.
Senator PACKWOOD. You mentioned, Mr. Palmby, the west coast dock

strike and I'm obviously quite concerned with it. To date we have been
unable to get the administration to invoke the Taft-Hartley Act because
their position is that it doesn't affect the national economic picture suf-
ficiently to justify invoking the act.
Under the administration's bill, you would still have to have a na-

tional health and safety standard before procedures that the adminis-
tration has in the bill can be used. Do you think under the bill, as writ-
ten, that procedures could be used in a situation such as the present
west coast dock strike?
Mr. PALMBY. Senator Packwood, as you so well know, the authority

for the administration of this act is vested with the Secretary of Labor
and so any view that I share with you must be that of someone from an-
other Agency who is so vitally interested in this matter, and I am told
that the administration supports this bill because it's thought that there
would be more, a broader, latitude to make a judgment.
Senator PACKWOOD. Let me ask you this. Do you think it's necessary

that in whatever bills the committee may recommend there be some pro-
vision to deal with strikes of less than national character ?
Mr. PALMBY. This is my opinion, yes, because as you so well know, in

the northwestern United States, it's very difficult to make a case where
your wheat growers are suffering terribly because of wheat piling on
the ground and loss of markets and deterioration of the commodity. I
suspect it's impossible to say that's a national disaster, but to that area
of the Nation and to those people and to—as far as our dollar and
cents are concerned, and as far as farm income is concerned, it's a
disaster of the first water, in my opinion.
Senator PACKWOOD. What you have is a situation not where every-

body in the Nation is suffering 20 percent; some of the people are
suffering 90 percent, and most of the rest suffering nothing, and there-
fore, the situation is not a national emergency.
Mr. PALMBY. We have another alternative. For instance, in the

State of California where I'm told 10 alfalfa dehydrating plants
which normally produce a large portion for the Japanese market, and
while this is a small commodity, our foreign export is about $20 million
a year—those plants have closed and that the return on that commodity
is the return equal to the price of hay, rather than this high-quality
feed ingredient which in dollars and cents means a slippage from about
$50 a ton to $30 a ton. It dramatizes what happens in a local area.

Senator PACKWOOD. I couldn't agree with you more. I have no fur-
ther questions, Mr. Chairman.
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The CHAIRMAN. Well, my questions have been covered. I had the
same questions of Mr. Palmby. I wonder if the impact, as you see it
from the Department of Agriculture, is being made clear to the Presi-
dent so that he may consider it in his evaluation of whether the present
law should be applied to this particular dock strike?
Mr. PALMBY. Well, Mr. Chairman, I can't speak for the President

here. I'll say this on behalf of the Secretary of Agriculture in the De-
partment, that we have done the very best job we know how to do to
to supply what the information is and to supply testimony as to what
is happening commodity by commodity and that's the best way we
think to approach this, and it's why I did go into a bit of detail as to
what happened in the gulf and east coast strike. We'll continue to
do the best job we can to document what happens and the sad part of
it is it's almost impossible to really come up with a figure the extent
to which farm income is damaged, and the extent to which commodity
prices are lowered because of the lack of a movement.
The CHAIRMAN. Thank you very much.
Mr. PALMBY. Thank you.
The CHAIRMAN. Thank you. Now, Mr. Stephen Ailes, president

and chief executive officer of the Association of American Railroads,
and Mr. J. P. Hiltz, chairman of the National Railway Labor Con-
ference.
Gentlemen, you have been aboard all morning waiting to be

heard-
Senator PACKWOOD. Gentlemen, I might excuse myself, now, before

you start. I am very sorry to have to leave at this point, but I have
read both of your statements and find them excellent and share a great
deal in common with what you've said.
The CHAIRMAN. Well, now how shall we proceed, gentlemen?
Mr. AMES. Mr. Chairman, I have about a 10 or 11 page statement

here. I'd be glad to submit it for the record and simply go through it
and just mention two or three of what I consider the highlights or I'd
be glad to read it.
The CHAIRMAN. Which do you prefer? Both of you have full state-

ments?
Mr. Hum. Yes, sir.
Mr. AMES. I'll not read my entire statement. I'll just take some

highlights. Of course, I'll ask that the entire statement be included
in the record.
The CHAIRMAN. All right. If you want to proceed that way, that

will be fine, but make sure we hit the major points of the formal
proceeding. Your prepared statement will be entered into the record
at the conclusion of your testimony.

STATEMENT OF STEPHEN AILES, PRESIDENT AND CHIEF EXECU-
TIVE OFFICER OF THE ASSOCIATION OF AMERICAN RAILROADS;
ACCOMPANIED BY I. P. HILTZ, CHAIRMAN OF THE NATIONAL
RAILWAY LABOR CONFERENCE

Mr. AMES. All right, sir. Well, my statement identifies me. I am, as
you said, president of the AAR and have been so since about Janu-
ary 1. Mr. Hiltz here is chairman of the National Railway Labor Con-
ference and as such, is the chief negotiator for the railroad industry in
all of these labor matters.
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Our two organizations each one represents all the major railroads
in the United States, and we, of course, work very closely together on
all these things.
Mr. Hiltz is an experienced labor negotiator. His own background

includes having been a railroad president, but he's had a great deal of
experience in this field over many, many years and is in a position to
talk intelligently with respect. to the various proposals that are before
Congress and what the effect of them would be insofar as these labor
disputes are concerned.
As I said, my experience is considerably more limited and what I

would like to do is to just give a few personal observations about the
labor situation in the railroad industry as I see it, based on 8 or 9
months experience with the AAR, and to talk a little more specifically
about the strike that we have just recently been through, and what I
think are the lessons to be learned from it.
To set the stage, these hearings grow directly out of the history of

labor relations in the railroad industry, and the rather difficult situa-
tion that has existed in recent years. In the last 4 years there have been
seven instances in which a strike or a threatened strike called for con-
gressional action in a labor dispute and these are spelled out or listed
in an appendix, the first appendix to my statement. In each of these
instances at the 11th hour Congress has had to intervene and has done
so, of course, reluctantly, the overriding purpose being to prevent a
crippling railroad strike and the effect it would have on the Nation
as a whole.
Now, the fact that we've been up here before Congress as one of the

parties in one of these disputes seven times in the last four years might
be taken to mean that Jack Hiltz here was very hard to get along with
at the bargaining table or that the railroads have been very hard-
headed or set in concrete with respect to the wage situation, but the
plain fact is that the settlements that have come out of the last round
of negotiations involve increases that run 42 percent over a 42-month
period; a really astounding amount of money. The inflationary impact
of those settlements is clear when you realize that the wage bill in the
railroad industry is around $5 billion. A 40-percent increase means a $2
billion increase in labor costs. This is an industry that in 1970 earned
$227 million after taxes.
That means that there is just no way that the industry can absorb

any such increase—there are no productivity gains with which to ab-
sorb it, there is no profit margin by which any such increase in the
labor bill is going to be absorbed. We figure on a quick calculation that
it takes about an 18-percent rate increase to hold the railroads even
with respect to the wage increase that has already been agreed to.
I think this is a dramatic demonstration of cost-push inflation that

everybody talks about these days at work and I mention this to make
what I think is really an extremely important point in all this, and
that is, that whatever Congress does here, it should not weaken the
position of the railways at the bargaining table. It's demonstrably
weak already.
These increases that we have been compelled to agree to are clear

evidence of it. Furhtermore, those increases are based on a finding
of an emergency board which, again, I think, is relevant here, because
it demonstrates that these independent agencies, regardless of the fears
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of labor, do not simply take care of the railroads situation. We found
the increases that were recommended really quite high in this situa-
tion, and were compelled to go along with them because we really had
no other choice.
Now, the recent history leads me irrevocably or inevitably to three

conclusions, which I spelled out on page 3 of this statement. I think
the history demonstrates first that a national strike in the railroad
industry is unacceptable to the American public, and is thus not avail-
able as a practical matter as a method of settling a railroad labor dis-
pute, and looking over the testimony of the labor representatives over
before the House, I note that all of them say the same thing: The
country is just not prepared to accept a national railroad shutdown.
The second conclusion is that ad hoc action by Congress at the 11th

hour is also an unsatisfactory and unacceptable method of settling a
labor dispute. It's unsatisfactory to the Congress as many, many mem-
bers of Congress have stated. It's unsatisfactory to the parties and
normally, it isn't effective to do anything more than simply to extend
the dispute in the hope that somehow or other it will resolve itself.
Those two propositions lead to a third, and that is that some method

must be found which provides an inducement to the parties to bargain
collectively, a greater inducement than presently exists, and one which
will bring about a final disposition of the matter when collective
bargaining fails.
Now, Mr. Chairman, you have a bill that uses the selective strike

as the solution to this problem, and there is a similar bill on the
House side. We have spent a great deal of time studying that bill,
Congressman Harvey has a bill on the House side that has about 70
cosponsors. It uses the selective strike as the necessary first step, the
first weapon in an arsenal of weapons. It is our belief that the elective
strike really is not a cure for these situations. The experience we have
just been through is relevant in connection with that.

I'd like to talk to that just for a minute. You will recall that strikes
are growing out of wage demands of the union and demands by the
carriers for changes in work rules, and were called by the UTU
against three railroads and actually commence against the Union
Pacific Railroad and the Southern Railway System on July 16, 1971.
Later, on July 24, the Southern Pacific and the Norfolk & Western
were struck. On July 30, the strike was expanded to include the Santa
Fe, the Duluth, Missabe & Iron Range, the Bessemer & Lake Erie,
the Elgin, Joliet & Eastern, the Alton & Southern, and the Houston
Belt & Terminal, the last two of which are switching and terminal
roads.
According to UTU announcements, if the strike had continued

without settlement, it would have been expanded on August 6 to
include the Chesapeake & Ohio-Baltimore & Ohio, the Chicago, Rock
Island & Pacific, and the Chicago, Milwaukee, St. Paul & Pacific and
on August 11 would have been expanded to include the Erie Lacka-
wanna, the Louisville & Nashville, and the St, Louis-San Francisco.
The strike was settled by agreement on August 2, after 18 days.

On the day of settlement, 10 roads were down, and in another 10 days
a total of 18 would have been out of operation. Not counting the two
switching and terminals roads, the eight roads that had been struck
on August 2 represented nearly a quarter of the total railroad miles
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in the United States, 34 percent of the revenue-ton miles operated in1970, and 161,967 railroad employees, or 28.6 percent of the national
railroad work force.
If the strikes had gone unsettled until August 11, the roads that

would have been struck at that time would have represented approxi-mately 46 percent of the total railroad miles of the country. approxi-mately 56 percent of the revenue-ton miles. The impact by States wasvery severe and nearly 30 States were affected. We have attacheda table to our prepared statement which shows the percentage of therailroad ton miles that were eliminated in these States, and in someinstances, it runs as high as 92 percent for instance in Arizona, or 82in New Mexico, 62 percent in Nevada, 55 in Virginia, and so on.We have another appendix which gives you some notion of howthe ton mileage is affected as those railroads were added. The effects,as the strike proceeded, were spreading, cumulative, and devastating.The fact is that the railroad network is a network that operates as oneand there is a pretty complete breakdown of the national railroadsystem when you take these major pieces of it out.
The producers of raw materials, manfacturers, distributors, andconsumers of almost everything that is grown, made and sold in theareas covered by the strike were deprived of indispensable service.Twenty-four percent of our coal mines were down and the horriblepart of that was that 94 percent of our export coal was closed downat the mine as a result of the strike. Factories were shut down, a goodmany people were put out of work. There were some areas of thecountry that suffered severely. Southern California's produce business,timber in the Northwest, grain in the Midwest, as examples and in theSouth the poultry growers were unable to get the supplies they needed.Some very dramatic statements have been with respect to what wasgoing on. Perhaps, the most significant was that Paul McCracken,Chairman of the Council of Economic Advisers, told us when JackHiltz and I were called to the White House on the 28th of July alongwith Charles Luna who was the head of the union. McCracken saidthat if the strike had gone through August, it would have taken $50billion out of the gross national product for this year.
I should add that, besides the external impact that we talk aboutwith respect to the shippers and receivers who are denied rail service,the fact is that there was a substantial internal impact within the

industry. If a railroad is shut down and can't receive cars from its con-
nections, you get a backup of cars of very substantial dimensions .onthe railroads that connect with it, and service on the railroads whichstill operate is cut down a great deal.
Well, as I said, we were called to the White House and were im-

pressed by the concern that the President's top advisors had and thePresident himself expressed with respect to the strike. He asked for
redoubled efforts to settle the strike and the strike was settled 3 or 4
days later on August 2.
Now, Mr. Luna expressed the view after the strike was over that this

event demonstrates that the selective strike works. We in the railroad
industry were encouraged by the manner in which the railroad in-
dustry held together and stood up under the vicissitudes of this experi-
ence and felt sure that the settlement that ultimately came out was. a
better arrangement than any that had been offered to us previously in
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that particular dispute, but when Mr. Luna talks about the selective
strike working, and has to reply that it didn't work so well as far as
the southern California produce grower, or the Nebraska grain dealer
was concerned or the thousands of people that were out of work. We
had about 250,000 people out of work and they estimated if the strike
had gone on another week it would have been a million, and I feel, sir,
myself that the way things were going that that strike would have
been back here to Congress by August 4, or 5, or 6 as the effects of it
began to build up and grow.
So, that in effect, while a settlement was arrived at as a result of the

strike and we think a better settlement than we had had a shot at up
to that point, the fact is that it was a near thing that the strike very
nearly got back to Congress and very nearly imposed upon Congress
the necessity of ad hoc action, again.
And I feel quite sure that the country would not have been pre-

pared to put up with that kind of an experience in the seven instances
in the last 4 years when Congress had to take action.

All this leads me to the conclusion that there has to be some means
or method besides simply providing for selective strikes to cope with
the railroad labor situation in this country. And some way of han-
dling these matters other than that technique.
I feel very strongly myself that it's a mistake to think that the only

railroad transportation crisis that is important is one which jeop-
ardizes the national health and welfare or really creates a national
disaster. We saw some regional problems that were terribly acute this
time and I have a great deal of difficulty with distinguishing between
the situation where the whole country is in trouble or just half of it.
In discussing this one day with one of the railroad presidents, he made
an apt comment, I think, which I put in my statement here. He said
that insisting upon waiting for nationwide disaster is like saying
an invasion is not an invasion until the invader reaches the
Mississippi.
Problems can get to be sufficiently severe so that they should have

been avoided before we have a national crisis and I myself feel that
there just has to be some method or means by which these regional
crises and these regional disasters are themselves avoided.
I quoted Arthur Goldberg who testified on the 13th of September

before the Joint Economic Committee of the Congress in another
connection. He was talking about the stabilization program and I
thought he had an interesting statement when he said, "Cliches about
the freedom of collective bargaining must yield to the hard realities
of the consequences which have flowed from an overly noninterven-
tion policy."
Well, we believe that an arsenal of weapons approach is the best

way to do this. Some uncertainty as to which remedy that is going to
be invoked, will cause both sides to bargain more effectively. Yet we
are not at all in concert about what are the best weapons in that
arsenal. -
The bill that we prepared along with the airline industry is simply

our best estimate of how to handle this situation, it was hammered
out in discussions between our two industries by lawyers who have
worked in this field a great deal. We think that any collection of
weapons that will do the job is fine.
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There are two that are frequently mentioned that we are not very
enthusiastic about. One is partial operation because that is really
punitive as far as the railroads are concerned.
In a partial operation the railroad has a great proportion of its

costs and gets a very low percentage of its revenues. The nature of the
railroad operation is like that.
It is possible to inflict quite severe economic loss on a railroad by

compelling it to engage in a very small amount of business. It's like
opening the store for one customer.

Seizure, which frequently is mentioned seems to us to be not really
an attack on the basic problem. Rather, it is sort of a technicality to
hold things in status quo. How seizure works, depends on what other
provisions are added for the purpose of trying to force the parties
together, and we think that there are better ways of handling the
situation than that. Seizure itself just doesn't cope with the basic
problem.
Well, there is only one other thing that should always be mentioned

when we talk about this subject, and that is the fact that the present
law calls for us to supply the money for a fund which pays our strikers
while they are out on strike and requires us to pay compensation to any
railroad worker who doesn't want to cross a picket line. We estimate
in this last strike that we have just been through the railroad industry
will pick up a bill for around $12 million in direct payments to people
who were out on strike on the various systems. We are the only indus-
try in the country that is singled out for this unique requirement.
We think no matter what's done, that in order to make the situation

just a little fairer between the parties, that anomaly should be elimi-
nated and that provision should be removed from the law and our bill
would do it, and so indeed would the administration's proposal.
Mr. Chairman, that's what's in my statement with some embroidery,

and if I may, I'd like to defer to Mr. Hiltz at this point, unless there's
something you want to ask me.
The CHAIRMAN. Yes, you favor the options available through the

arsenal approach?
Mr. AILES. Yes, sir.
The CHAIRMAN. It would seem to me that the arsenal of weapons are

all those that are easily palatable to the industry. I would think that
perhaps an option or two less palatable might further the objective.
Isn't the objective to try to get the best effort out of both sides to come
to an agreement?
Mr. AILES. Absolutely, absolutely, that's right. It doesn't work if

the only options are those which are palatable to the industry. I'd just
like to point out that there is some misunderstanding about how palat-
able some of these alternatives are to industry. As I just pointed out
here, this 42 percent figure didn't directly come out of emergency
board order, it's simply an extension in time but not a change in the
rate of increase, which an emergency board did recommend, and yet
it is a rather substantial increase.
Much of American industry was very much opposed to compulsory

arbitration and has been for many years. We happen to think that if
we are not going to have national railroad strikes we don't have a
great many alternatives as to how to settle disputes. Maybe indeed
the only way to settle some disputes is through compulsory arbitra-
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tion. But no, we cannot take the position that all of the options, all
of the weapons in the arsenal, have to be slanted against labor. We
don't think ours are, but we're perfectly prepared at any time to talk
about any others because the main purpose of this whole idea is to
make both parties think they can do better around the table than
when the judge gets the case.
The CHAIRMAN. That's helpful.
Mr. AMES. All right, sir.
The CHAIRMAN. Mr. Hiltz.
Mr. HILTZ. Mr. Chairman, as I said before, I'll take certain parts

of my statement but I hope the entire statement will be included in
the record.
The CHAIRMAN. It will be.
My name is John P. Hilt; Jr. I am the chairman and the principal

officer of the National Railway Labor Conference.
My main purpose in appearing before your committee today is to

discuss the proposals of the railroad industry for changes in the Rail-
way Labor Act, and I very much appreciate the oportunity which you
afford me for doing so. I shall also comment briefly on other pro-
posals for this same purpose which are being considered by your
committee.

It takes no study to ascertain that the labor disputes which have
come before the Congress in recent years are those which occur in the
transportation industries, mainly railroad and airline, and of course,
mostly railroad. As you know, the airlines support the same legisla-
tion for resolving these disputes as the railroads do. It is obvious, of
course, that these disputes only come before the Congress after labor
and management have failed to reach an agreement and, in fact, are
at an impasse.
But why do railroad labor disputes which reach an impasse come to

Congress when those of nontransportation industries do not? This
question usually receives an imperfect and perfunctory answer. The
answer usually given is that collective bargaining between labor and
management in our industry does not work. But this is not the real
answer. Collective bargaining in our industry does work—not per-
fectly, of course, and it can be improved—but it does work. The fact
is that hundreds of agreements each year are negotiated in the rail-
road industry with no Government intervention of any kind.
The real answer is that in our industry the public interest dictates

that the regular processes of collective bargaining cannot be followed
as they are followed in nontransportation industries. When labor dis-
putes in other industries reach an impasse and the parties resort to self-
help, no one says that collective bargaining has failed. Rather, such an
eventuality is contemplated in the Taft-Hartley Act. In the railroad
industry, however, the resort to self-help, even though legal, is not an
acceptable or tolerable procedure because of its severe impact on the
public. Thus the tacit mandate from the public sector to our industry
is that an agreement be reached through collective bargaining without
reaching the impasse state. We are willing to bargain within this more
limited framework, but the law must be changed to make such bargain-
ing possible.
The overall challenge to your committee, as I see the situation, is to

amend the Railway Labor Act in a way that preserves and improves
the collective bargaining process so that an impasse which leads to the
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self-help measures so damaging to the public interest will not occur.
The arsenal of weapons approach is designed to accomplish that ob-
jective. It operates to keep the parties in communication until the
dispute is resolved.
We accept and endorse the accomplishment of that objective. Actu-

ally, of course, that is and always has been the basic purpose and
intent of the Railway Labor Act. If collective bargaining has not been
as effective as it should be under the Railway Labor Act, it is because
the procedures of the act have evolved in such a way that the original
purposes have become obscured. For example, the emergency board
procedure, which was intended to be the final step from which settle-
ment would follow, no longer serves that important function in all
cases. The almost inevitable refusal of railroad unions to accept the
findings of emergency boards has turned this procedure into merely
one more step in railway labor disputes. As one of the weapons in an
arsenal, however, a great measure of the vitality it once enjoyed will
be restored to it because it is contemplated that it will be selected for
use in only those cases to which it is particularly adapted. The arsenal
of-weapons approach and the results which flow therefrom are en-
tirely consistent with the original purpose of the act.
S. 2060 provides four weapons in the arsenal: First, it provides that

the Government may do nothing. Since S. 2006 has a low threshold for
intervention, we feel that this alternative permits surveillance and
then abstention from intervention if, after consideration of the public
interest, that is an appropriate response. In the cases where no action
is recommended by the panel of secretaries provided for in our bill, an
impasse with a resort to a strike by the employees or a lockout or pro-
mulgation by management is possible. This, of course, can occur under
today's law.
The second weapon provided is to appoint a neutral board for

nonbinding recommendations. This weapon is similar to today's emer-
gency board procedures and needs no elaboration. Although this ap-
proach has admittedly lost a great deal of its vitality, as has been
pointed out before, it still has provided the basis in the past for
bringing about a great number of settlements, and it is felt that it will
continue to do so under certain conditions in the future.
The third weapon is final and binding arbitration. This is the

weapon which provokes the most controversy. Its opponents have
made compulsory arbitration a scare word. But we think it deserves
careful analysis and consideration. It is an old and almost traditional
concept in our way of life. It is widely used in our society and its use
is growing. And where it is used, it works. The attitude of a party
to a dispute toward arbitration is materially influenced by the
strength of that party's position in the dispute. If the party feels that
a fair and impartial finding with regard to the dispute will not give
it what it desires, naturally it will not be anxious to submit its dis-
pute to arbitration. It is undisnuted that arbitration will not be the
best method for resolving all disputes; however, if it will be the best
method for resolving some disputes we feel that it should be included
in the arsenal of weapons. Except for the final offer selection—a
weapon which I will next discuss—arbitration is the only concept in
any of the pending legislation which furnishes a procedure for set-
tling the dispute with finality. We believe that both the final offer
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selection and compulsory arbitration should be included in the arsenal
and that each be used in the type of dispute to which each is particu-
larly adapted.

Finally, S. 2060 provides for the final offer selection. This approach,
while untried, is quite well understood by all of us. It is the only
weapon in the administration's proposals, S. 560, which would pro-
vide an avenue for final settlement without injury to the public and
without congressional involvement. We think highly of it as a weapon
but we believe that in S. 2060 we have improved its application over
that provided for in S. 560.
Our arsenal of weapons is really an arsenal of procedures. It does

not make an agreement for the parties by which the parties can be
guided to an agreement if they cannot reach that objective without
outside motivation. The weapons in the arsenal are set forth in a
well-defined manner so that the parties will know what they will be
faced with if an impasse develops. It is expected that this will moti-
vate them to avoid an impasse rather than to be subjected to a proce-
dure not desirable to them. With four or more weapons in the arsenal
the odds are that the one selected, if the parties fail to negotiate a
settlement, will not be the one they separately prefer.
We have put into S. 2060 what we regard to be our best effort in

providing an arsenal. But it is possible that there can be additional
weapons. It is also possible that a better approach would be the modi-
fication of the weapons which have been included. The final determina-
tion in this regard is up to your committee and will unquestionably be
based on the information obtained from these hearings.
While the composition of the arsenal is fundamental to all of the

pending legislation, it is the arsenal together with the threshold stand-
ard that comprise the heart of any new law. As a practical matter I do
not believe it is possible to draw any fine lines defining the threshold
so as to insure that the objectives of this legislation can be achieved.
In other words there should be no threshold specified by statute. If
the ultimate objective is:
(1) To pass a law which will protect the public from the impact of

the use of economic force in our labor disputes; and
(2) To have such disputes settled without involving the Congress--

then the threshold must be flexible enough to allow the procedures for
settlement to be utilized to settle the dispute.
We are convinced that all major railroad labor disputes should be

subject to the arsenal, while at the same time it should be possible to
refrain from intervention in any particular dispute.
When the Railway Labor Act was written, aside from the mediation

function, Federal involvement was to be a one-time event. This was
through the emergency board. Experience under the act unfortunately
has evolved the emergency board into merely the entering wedge of
Federal involvement. From there we frequently go to supermedia-
tion—at the Labor Department, then, perhaps, to Congress, then to the
White House, and then often through the whole sequence again.
S. 2060 substitutes for the emergency board procedure the more com-

prehensive arsenal procedure, and once the arsenal is used the matter
should end. The Labor Department would only be involved in its de-
cisionmaking role as to the procedures. The White House would not be



262

involved at all. Neither would the Congress. The long sequence of inter-
vention that has become an ordinary occurrence is not to our liking.
It should be rendered unnecessary, and S. 2060 would make it inappro-
priate. This would be an important step to improving the climate of
collective bargaining in our industry. It would motivate the parties to
settle at the bargaining table.
Mr. Chairman, the next portion of my statement deals with the

other proposals for setting emergency labor disputes which are before
your committee. I'll not deal with those in detail. They are quite
clearly stated in the statement.
I would, however, like to read the conclusion of this section which

deals with the methods used in those other proposals for the settle-
ment of the dispute.
The various bills pending before this committee run the gamut of

ideas that have been put forward thus far to protect the public from
damaging transportation strikes. Some of these ideas preserve or im-
prove the balance of bargaining power between labor and manage-
ment; others do not. From these ideas I am confident that the com-
mittee can fashion an arsenal of procedures that will bring fair and
equitable settlements of our bargaining disputes at the table and with-
out adverse effect upon the public interest.
We hope that the committee will fashion an arsenal that contains

procedures for avoiding an impasse and rejects plans which encourage
the use of economic force. All of the self-help plans put forward thus
far are for the benefit of labor and enhance its bargaining power at
the expense of the railroads. To the extent that they make labor
stronger, they also encourage labor to place more reliance upon such
self-help tactics.
What needs to be done is to minimize governmental involvement in

our collective bargaining. But selective strikes and partial operations
increase Federal intervention dramatically. These weapons involve
the Government in running the show by determining the scope, ex-
tent, and duration of the strikes. It is unreasonable to believe as a
practical matter the Government can successfully play God—so to
speak—in this kind of situation.
What can be accomplished by the type of Federal involvement in

our labor relations which selective strikes provide? It is certainly a
novel procedure. There is no precedent for it in any other industry.
It is not an extension of any role yet prescribed for Government in
the labor relations area. Why has this idea emerged? In my opinion,
it has appeared in legislative form in an effort to eliminate a total rail
strike without full consideration of the fact that it will provide labor,
but not management, with an effective substitute. The selective strike
is loaded in favor of labor. It tips the scale heavily in favor of labor
and seriously affects the bargaining power and position of the parties.
It is my understanding that the committee and those who have ap-
peared before it share a common purpose; namely, to devise a scheme
to protect the public without damaging the collective bargaining
process and without weakening one side or strengthening the other.
This proposal is at variance with that purpose in that it definitely
strengthens labor at the expense of management. And it does so with
the Federal Government acting as policeman and referee. To further
contribute to the imbalance of power in favor of labor in this fashion
is definitely not in the public interest.
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The selective strike has one additional characteristic. It is in fact

nothing more than a whipsaw strike—that is a strike designed to

divide and conquer the employer group by putting pressure on indi-

vidual members. The most important issues in railroad labor relations

are processed on a national basis, and such handling is considered

desirable and preferable both by labor and by management. Yet this

type of handling—multiemployer bargaining—cannot survive a whip-

saw strike.
The Court of Appeals of the District of Columbia, in the Delaware

and Hudson case, carefully tried to fix guidelines by which a less tha
n

nationwide strike, that is, a selective strike, could take place without

whipsaw effects, but declared those which do take this form to b
e

illegal. While it is theoretically possible to sterilize a strike aga
inst

some employers to remove the whipsaw damage to the group, the

possibility is theoretical—not practical.
If labor's ability to engage in legal selective strikes is further en-

hanced, as it would be by some of the proposed legislation before

you, management's position at the bargaining table will be weakened

to the point where the collective bargaining process would become an

exercise in management capitulation to labor's demands. The whip-

saw impact cannot be eliminated from the selective strike scheme. A

whipsaw objective is implicit in the selection of the target itself,

Labor will pick a weak railroad or a railroad with special problems,

or a railroad with unique characteristics and force it to yield to its

demands and thus establish a pattern for the rest of the industry. It

is the old principle of "united we stand, divided we fall." What union

would not relish the possibilities of forcing a settlement with all rail-

roads by holding one or two hostage? It takes little imagination 
to

realize that the selective strike is an almost invincible weapon in 
the

hands of labor.
One distinction needs clarification with regard to partial operati

on

and selective strikes. It has to do with rail competition and service.

While many areas of the country are served by only one railroad, mos
t

are served competitively by more than one.
For example, traffic to the east from major cities on the west coast

has alternative routes over two or more railroads from each city. Lo
s

Angeles, for instance, has three transcontinental carriers serving it.

But this does not mean that if one or two of those carriers are o
n

strike, the customers of the struck lines can get rail transportation

from the other nonstruck line. In some cases this may be possible.

But in the majority of cases it will not. Most shippers and receivers

are located on the tracks of only one railroad. If that road is struck,

these customers are cut off. It does not matter that alternate trans-

continental routes are open if shipments cannot get between those

routes and the spur of the customers. Many Union Pacific customers

in Los Angeles did not receive comfort when it was recently struck

by the United Transportation Union from the fact that the Southern

Pacific and Santa Fe continued to serve Los Angeles—until they 
in

turn were struck. In short, a shipper can be completely isolated in a

terminal area even though a selective strike leaves routes open to and

from that terminal area. Neither selective strikes nor partial opera-

tions will save the shipping public from injury although a cursory

look at a railroad map may suggest otherwise.
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The selective strike may be a substitute for the nationwide strike
but it is not the answer. What is needed are substitutes for the impasses
which lead to the crises. Our suggested arsenal, as established in S.
2060, provides this solution to the problem.
Mr. Chairman, the balance of my statement deals with other changes

in the Railway Labor Act which we propose in S. 2060. They are not
particularly pertinent to the emergency strike situation and therefore,
I will not go into them at this time, but will conclude my statement.
The CHAIRMAN. All right. Thank you very much, Mr. Hiltz. Your

whole statement, of course, will be included.
Now, your bill does not include the selective strike or partial opera-

tion options; does it?
Mr. HILTZ. No, sir.
The CHAIRMAN. But it does have arbitration, no-action, compulsory

arbitration and 
Mr. HILTZ. And the Emergency Board procedures.
The CHAIRMAN (continuing). And the Emergency Board. The effec-

tiveness of compulsory arbitration was discussed here last week by
Mr. Lyle Fisher, speaking for the National Association of Manufac-
turers. He didn't deal with the fairness of this as one of the approaches
to settlement, but he did talk about its effectiveness and on several
grounds he ruled this out as an effective part of the arsenal.
He said that compulsory arbitration and free collective bargaining

are incompatible bedfellows in situations where a union and employer
know that compulsory arbitration lies at the end of the road. History
dictates they will devote their energies to making a case for arbitration
rather than bargaining seriously under the normal pressures to make
decisions which otherwise would not be made. Would you comment
on that?
Mr. HILTZ. Yes. In the first place, Mr. Chairman, our arsenal in-

cludes four weapons.
The CHAIRMAN. Yes, I appreciate that.
Mr. HILTZ. Which will overcome this alleged reluctance to bargainand wait for the final outcome. The weapons selected could very wellbe the do-nothing weapon or something else which would be anathemato the industry. So I think so far as overcoming any alleged reluctanceto bargaining, this is inherent in the arsenal of weapons approach.Now, the National Association of Manufacturers have traditionallybeen against compulsory arbitration as a weapon and I think theirname really indicates why they are at variance with the transportationindustry.
They manufacture something tangible. We manufacture only serv-ice, which can't be stockpiled and we can't produce it in overabundanceafter a strike to make up for the losses during the strike. We are in adifferent posture entirely than a manufacturing industry and we justcannot stand and neither can the public stand this series of strikes andstrike threats that we have been going through for the past 4 years.While we have not always benefited, and as a matter of fact, veryseldom benefited from compulsory arbitration, I refer you to the lastbig compulsory arbitration which was the Morse Board where wereally were clobbered by that Board insofar as their findings wereconcerned. The recommendations of that Board were just about twiceas much as we ever expected an arbitration board to award, but westill prefer the limiting factor inherent in arbitration.
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If you provide the unions with an invincible strike weapon there is
just no limit but the sky to what the unions can demand and very prob-
ably get, but with compulsory arbitration we think that the public
interest may operate as a limiting factor and we think that it will be
if we get proper types of arbitration.
The CHAIRMAN. Well, now, I don't know what you mean exactly by

that, but that's another point Mr. Fisher made that compulsory arbi-
tration puts the power of determining costs and conditions on the
shoulders of third parties who usually have little or no familiarity with
the industry.
Mr. HILTZ. But they are made familiar through the hearings, they

are made familiar with the problems of the industry and the positions
of the parties during the hearings. This is the duty of the parties, to
make the Arbitration Board familiar with the situation and to give it
sufficient data and sufficient background so that an intelligent, fair, and
impartial decision can be made.
The CHAIRMAN. You understand under the railroad work rules it

would take quite a bit of time?
Mr. HILTZ. I don't think our courts, our judges, are familiar with

every case that comes before them, but the advocates before the court
• familiarize the judge with the positions of the parties and the details
of the case so that he can make an intelligent and fair finding.
I think the same thing pertains to compulsory arbitration. We'll have

qualified neutrals sitting as an arbitration board, I expect. This re-
quirement should be inherent in the legislation that is passed.
Mr. AMES. Mr. Chairman, may I make a comment on this?
The CHAIRMAN. Certainly.
Mr. AILES. The discussion about compulsory arbitration by the NAM

witness and indeed by the labor people or by Mr. Fisher for the NAM
and by the labor people in the House usually is in the context of com-
pulsory arbitration versus the strike as a method of settling disputes.
We are talking about a problem here where the strike is ruled out.
I mean, that these bills come into play on the assumption that the

national railroad strike simply is an unacceptable way of settling a
dispute.
Now, if you start with that proposition, your options are relatively

limited and you come pretty fast to compulsory bargaining. Now, the
National Association of Manufacturers is not in that situation that
most of the people, even the steel companies and the automobile com-
panies are able to take a strike; a strike is acceptable as far as the
Nation is concerned in those industries, and they simply prefer that
method of fighting out their situation.
That method isn't available to us on a national basis for the reasons

that everybody points out; the country simply cannot accept a rail-
road strike of any duration and if you say, if you can't do that what
method are you going to use, it's a lot harder to rule out compulsory
arbitration than it is in the situation where the choice is a strike,
and I think if Mr. Fisher faced up to the problem of—that we face,
or really, that Congress faces with respect to the railroad industry
where what you've got to do is to find a substitute for a strike, you
can't rule out compulsory arbitration on the theory that the strike is
a better way to handle the problem.
The CHAIRMAN. I want to turn to 
Mr. AILES. If I just can add one thing. When Congress intervenes

in these cases and settles them, that's a form of compulsory arbitra-
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tion, too. In effect, if Congress actually as they have in a couple of
times in the past, enacted in the law what should be the terms of the
dispute, that's not greatly different from compulsory arbitration. In
fact, the judge in the Delaware and Hudson case referred to that as
I have as a form of compulsory arbitration.
The CHAIRMAN. That's exactly what Mr. Fisher was saying when

he said compulsory arbitration puts the power of determining work-
ing conditions on the shoulders of third parties who usually have little
or no familiarity with the industry.
Mr. AILES. Certainly, we would be violently opposed to that if

there were the traditional ways of shelving these disputes available
to us, but that isn't so. I mean, "us" meaning railroad labor., For the
simple reason that national strike is just unacceptable as a way of re-
solving these disputes. It's in that context this problem has to be
analyzed, it seems to me.
The CHAIRMAN. This is not basic to your discusions, but I recall,

I think it was along about August 1, maybe July 31, the word went
out that everything had been nailed down and settlement had been
reached and then, we learned a day or two following that that wasn't
true. I think it was Secretary Hodgson that came over the airwaves
with a suggestion that the dispute had been solved and settled and
it wasn't true. What did happen back there?
Mr. HILTZ. Well—
The CHAIRMAN. Maybe it was July 15.
Mr. HILTZ (continuing). Maybe just some reporters.
The CHAIRMAN. It was a week-end announcement, as I recall. When

was that—July?
Mr. HILTZ. Well, August the 2d was on a Monday, as I recall.
The CHAIRMAN. Well, I'm reminded that it was in the middle of

July.
Mr. HILTZ. Oh, that was prior to the final settlement—well, that

was just some reporter's interpretation of developments at that par-
ticular time. They are hanging around constantly during the nego-
tiations and some chance remark that somebody made coming out of
the conferenec room or something similar probably led some reporter
to report in that fashion.
The CHAIRMAN. I would like to turn to Mr. Mittelman.
Mr. MITTELMAN. Mr. Hiltz, on the subject of selective strikes, if the

airlines have now been subject to selective strikes and you yourself
have lived through one of them at this point, and I know that one of
the things the airlines did was to evolve a system of strike insurance
so that the struck carriers will be helped over the rough times that
they strike, and will review them. Have you explored any such a sys-
tem of strike insurance in the railroad industry?
Mr. HILTZ. We have a system of mutual assistance, so to speak. We

refer to it as strike insurance. Actually, it doesn't work in the way, that
you go out and engage an insurance carrier to insure you against this
liability. The carriers are self-insured and they work through an in-
surance company which distributes the benefits which are contributed
directly by the carriers. We do have a system of that kind, yes.
Mr. MITTELMAN. Was that system in effect during the recent selec-

tive strike?
Mr. HILTZ. Yes.
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Mr. MITTELMAN. And did it serve to ameliorate the effects of the
strike?
Mr. HILTZ. It served to ameliorate them but not to completely nulli-

fy them. The strike insurance is designed to cover only fixed and re-
curring charges which occur during the time that the carrier is on
strike, but it doesn't compensate for loss of traffic and loss of main-
tenance and deterioration of property and so forth during the strike
situation.
But that's not really the answer. I mean, this might ameliorate the

financial effects, but it doesn't ameliorate the effects upon the shipping
public or the nation as a whole.
Mr. MITTELMAN. Well, my problem is that if you look at the recent,

selective strike, it. wasn't conducted under the ground rules, for ex-
ample, that would be laid down under S.832. It was conducted under
the ground rules laid down by the court, particularly in the area of
what carriers can do in response to a selective strike, and I think it
would be difficult to make a convincing case that the carriers were
brought to their knees by the recent selective strike, particularly if
you look at the settlement, which seems to have evolved pretty close
to what the emergency board recommended and what carriers
demanded.
Mr. AILES. We are certainly not here saying the carriers were

brought to their knees by the recent strike. We are saying the reverse.
I tried to make the point we thought the industry stood very well
against it. They were able to do that in a large part because all of the
carriers, the nonstruck carriers, too, participated in a mutually satis-
factory settlement.
We think that the settlement that came out of it was better than

anything Mr. Hiltz had been offered in that dispute beforehand, but
we think that the Nation was subjected to a major dislocation and the
considerable amount of progress in the process of settling that dispute.
Mr. MITTELMAN. On the question of railroad unemployment insur-

ance, are you familiar with the legislative history of how the current
provisions came into the law originally?
Mr. HILTZ. I think I'm generally familiar, yes.
Mr. MrrrELMAN. Could you enlighten me as to that? I tell you, I

have heard various labor representatives claim that those provisions
were originally agreed to by the carriers.
Mr. HILTZ. Excuse me?
Mr. MITITLMAN. That those provisions were originally agreed to by

the carriers.
Mr. HILTZ. Well, it depends on how you say that things are agreed

to. You can agree to things in various degrees, but I don't think that
the carriers agreed to these provisions.

Congress, at that time, it's my understanding, was sold a bill of
goods by the unions that these provisions would eliminate wildcat
strikes in the industry this unemployment insurance is only paid
when the. strike is a legal strike, so there they reasoned and pre-
sented their case to Congress that if applied to only legal strikes
there would be no illegal strikes, wildcat strikes, and so forth, because
the strikers would not be able to collect unemployment insurance and
they would try to comply with their union's provisions for legal
strikes.

70-725 0-72—pt. 1-18
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Mr. MITTELmAN. Well, I haven't had a chance to look at the actual
history of it. I just wonder if you are aware of whether the carriers
at that point in time went on record in favor of it?
Mr. HILTZ. I can say unequivocably, they did not go on record in

favor of paying strikers unemployment insurance.
Mr. MITTELMAN. Thank you very much, Mr. Hiltz.
Mr. NAGLE. Mr. Hiltz, you have listed in your statement compul-

sory arbitration, final offer selection, and the emergency board recom-
mendations as being procedures suited to different types of situations.
I wondered if you could give us some idea of what type of situation
you believe each of these procedures would be suited to.
Mr. HILTZ. Well, as I have said in my statement and as provided

in the bill, in our proposed bill, there is no threshold. In other words,
any railroad dispute over a major issue, which leads to an impasse,
would be subject to these procedures.
Now, it might be that there would be some small switching railroad

that might come under this provision. They might come up against an
impasse in their collective bargaining. I'm sure that the three secre-
taries would select the do-nothing option and let the road and the
union work it out. It's not going to materially effect the public inter-
est, so-
Mr. NAGLE. I understand the do-nothing option, but what about

the others?
Mr. HILTZ. You are just asking me to distinguish between compul-

sory arbitration and final offer selection. The UTU dispute which
we have just been through would not be particularly subject to the
final offer selection. This was a very complicated 

dispute, 
it involved

very complicated rules, issues and so forth, and I think it would have
to take a full disclosure before a neutral of the positions of the parties
and why they have taken these positions before a judgment could
be made.

Just to put in a final offer selection and then to have the neutral
have to pick between the two positions of the parties, could produce a
very unsatisfactory result for all concerned, so, to make it short, I
don't think that all types of disputes would be able to be resolved
by the final offer of selection, and therefore, we have included com-
pulsory arbitration to take up the slack in those instances.
Mr. NAGLE. Thank you, Mr. Hiltz.
The CHAIRMAN. Are you saying that the more complex the dispute

the less likely the last offer option?
Mr. HILTZ. In general, I would say this would be the case, Mr.

Chairman, but it's hard to generalize on that. I can think of some
uncomplicated ones that might not go to the final offer of selection.
The CHAIRMAN. But this, as one of the full arsenal of weapons, is

what you gentlemen both recommend?
Mr. AILES. That is what we have tried to do. As I say in my state-

ment, we were not dogmatic about this. We realize that there may
be other methods of avoiding an impasse without resorting to the final
self-help measures and we're receptive to consider any of that type
of relief.
The CHAIRMAN. Fair enough.
Mr. AILES. Thank you, Mr. Chairman.
Mr. HILTZ. Thank you, Mr. Chairman.
(The prepared statements of Mr. Ailes and Mr. Hiltz follow:)
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STATEMENT OF STEPHEN AILES
PRESIDENT OF THE ASSOCIATION OF AMERICAN RAILROADS

BEFORE THE SUBCOMMITTEE ON LABOR OF THE
SENATE COMMITTEE ON LABOR AND PUBLIC WELFARE
ON S. 560, S. 594, S. 832, AND OTHER BILLS

TO AMEND THE RAILWAY LABOR ACT

My name is Stephen Ailes. I am President of the Associa-

tion of American Railroads. I appear before your subcommittee with

Mr. John P. Hiltz, who is Chairman of the National Railway Labor

Conference, to testify on pending legislation to deal with emergency

labor disputes in the transportation industry. Our two organizations

each represent substantially all of the Class I railroads of the

United States.

Mr. Hiltz has a wealth of experience in the field of

collective bargaining, and he will explain the statutory proposals

that are supported by the railroads and airlines and give you the

benefit of the industry's thinking about various other bills that

are before your subcommittee.

Before he does that, I would like to comment briefly on

the present labor situation in the railroad industry and to describe

the problem as I see it.

The railroads welcome these hearings on the pending bills

to amend the Railway Labor Act. Our industry has long held the view

that this basic statute, which we have operated under since 1926,
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needs to be strengthened and improved to provide better means for

the settlement of major labor disputes.

These hearings, it is fair to say, grow directly out of

the history of railroad labor relations in the last four years and

the climactic history of the last few months. During that time there

have been seven instances in which national labor disputes between

railroad carriers and their employees came to a state of impasse

after collective bargaining and the exhaustion of the procedures

of the Railway Labor Act and in which a nationwide rail strike either

immediately threatened or briefly commenced. In each of those instances,

at the eleventh hour the Congress of the United States reluctantly

intervened with special ad hoc legislation. The overriding purpose

of those interventions was to prevent a crippling railroad strike.

The basis of each intervention was the generally held conviction that

a national strike of any duration would cause, in the most literal

sense, intolerable harm to the public interest. The subcommittee

and members of Congress are painfully familiar with the history of

those congressional actions; they are tabulated in the first appendix

to this statement showing the dates and references to the Public Laws

by which Congress intervened.

If no more facts were known about these disputes than I

have stated, one might assume that the railroad industry had refused

to bargain or grant wage concessions to reach agreement with the

Unions, but the fact is that the process in recent months has resulted

in wage increases totaling 42 percent over 42 months. The inflationary

character of these increases is apparent. They would represent an
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annual cost increase to the railroad industry of somewhere near $2 billion.

There is no way an industry earning $227,000,000 annually can absorb such

an added wage burden; an 18 percent rate increase would be needed just

to cover the wage cost increases.

No better illustration of cost push inflation in full swing

could be described than this. The cure for the problem certainly does

not consist of changes in the law designed to weaken the railroads'

position at the bargaining table.

On the other hand, this history demonstrates three proposi-

tions to be true.

1. A national strike in the railroad industry is unaccept-

able to the American public and is thus not available, as a practical

matter, as a method of settling a railroad labor dispute.

2. Ad hoc action by Congress is also an unsatisfactory method

of settling a railroad labor dispute -- unsatisfactory to Congress and

to the parties -- and normally not effective to do more than provide a

moratorium in the dispute.

3. Some method must be found which provides an inducement

to the parties to bargain collectively, but which will bring about a

final disposition of the matter when bargaining fails.

It has been suggested by some that merely permitting selective

strikes will accomplish this end. The theory is that a railroad strike

can be small enough to permit Congress to ignore it, but large enough

to bring the industry to its knees. The selective strike is the remedy 

proposed in S. 832 and is apparently the required first step in the list

of remedies in H.R. 9088, a bill introduced in the House of Representatives

by Congressman Harvey of Michigan that has been sponsored by some 
seventy

members of the House. It apparently is one of the weapons in the Administra-

tion bill, S. 560.
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I believe it will be helpful to consider the selective

strike remedy in light of -- and as illustrated by -- the strikes

conducted by the UTU against a number of selected railroads in

July and August of this year. I would like to highlight for the

subcommittee some of the facts about those strikes by way of

essential background and then to comment on their significance in

relation to the pending proposals for permanent legislation.

You will recall that strikes, growing out of wage demands

of the union and demands by the carriers for changes in work rules,

were called by the UTU against three railroads and actually commenced

against the Union Pacific Railroad and the Southern Railway System

on July 16, 1971. Later, on July 24, the Southern Pacific and the

Norfolk and Western were struck. On July 30, the strike was expanded

to include the Santa Fe, the Duluth, Missabe, and Iron Range, the

Bessemer and Lake Erie, the Elgin, Joliet, and Eastern, the Alton

and Southern, and the Houston Belt and Terminal (the last two of

which are switching and terminal roads). According to UTU announce-

ments, if the strike had continued without settlement it would have

been expanded on August 6 to include the Chesapeake and Ohio-Baltimore

and Ohio, the Chicago, Rock Island, and Pacific, and the Chicago,

Milwaukee, St. Paul, and Pacific; and on August 11 would have been

expanded to include the Erie Lackawanna, the Louisville and Nashville,

and the St. Louis-San Francisco. The strike was settled by agreement

on August 2, after 18 days. On the day of settlement, ten roads were

down, and in another ten days a total of 18 would have been out of
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operation. Not counting the two switching and terminal roads, the

eight roads that had been struck on August 2 represented nearly a

quarter of the total railroad miles in the United States, 34 percent

of the revenue ton miles operated in 1970, and 161,967 railroad

employees, or 28.6 percent of the national railroad work force. If

the strikes had gone unsettled until August 11, the roads that would

have been struck at that time would have represented approximately

46 percent of the total railroad miles of the country, approximately

56 percent of the revenue ton miles of the United States, and

approximately 49 percent of the entire railroad work force.

The eight line-haul railroads that were actually struck

serve a total of 30 states. Extensive areas within those states

were deprived of all railroad service from the moment the strike

began. In many instances, of course, this meant cessation of all

transportation service for users whose requirements are served only

by railroad. One of the studies we have prepared shows the percentage

of railroad miles knocked out of service by the strike in each

individual state. This study, which is the second appendix to my

statement, shows the percentage of miles eliminated in each successive

stage of the actual strike through August 2, 1971, and also shows the

percentage that would have been eliminated by the strikes against

additional railroads that were scheduled for August 6 and August 11.

Nine states actually suffered the elimination of at least half of

their rail mileage: Arizona (92%), New Mexico (82%), California (79%),

Idaho (75%), Oregon (70%), Nevada (62%), Virginia (55%), Wyoming (55%),

and Utah (50%); and three other states came close to that figure:

Georgia (48%), Kansas (48%), and Texas (46%). A third appendix shows



274

the carload traffic handled, i.e., carloads originated and those

received from connecting railroads, in the year 1970 by the roads

that were in fact struck and those that would have been struck on

August 6 and 11. This indicates that the roads actually struck

participated in the handling of up to 50 percent of all carloads

moved by railroad and that all of the railroads that would have been

struck on August 11 participated in the handling of up to 89 percent

of all carloads moved in that year.

The effects, as the strike proceeded, were spreading,

cumulative, and devastating. This should surprise no one, for the

nation's railroads constitute a single interconnected transportation

network, analogous to the human circulatory system. When large

portions of the rail network stop, countless activities and enter-

prises that depend on it will stop, too. That is what happened

during the 18-day UTU strike. The producers of raw materials,

manufacturers, distributors, and consumers of almost everything

that is grown, made and sold in the areas covered by the strike

were deprived of indispensable service. Coal mines (producing

24 percent of domestic and 94 percent of export tonnage) stopped

operating; factories shut down; thousands and thousands of employees

were idled; grain was piled in streets and fields for want of rail

service; lumber failed to move to markets; fresh fruits and vegetables

rotted and spoiled; millions of dollars in wages and profits were

lost; users and consumers went empty-handed. One single statement

that perhaps best epitomized the massive impact of the strike was

made by Paul W. McCracken, Chairman of the Council of Economic
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Advisers, who said on July 30 that if the strike continued through

August and was extended to other railroads on the UTUts target list,

it would knock as much as $50 billion out of the Gross National Product.

This figure is more than double the $20 billion which the economy grew

in the second quarter of 1971.

As the strike proceeded, developments were followed with

mounting concern throughout the country. The seriousness of the

impact was indicated by the fact that on July 30, the President

summoned management and labor representatives to the White House.

The strike was ended on August 2.

Charles Luna of the UTU expressed the view that the whole

experience proved that the selective strike would work. We in the

railroad industry were encouraged by the way the industry held together

during the severe stress of this experience, and undeniably the

settlement reached was from our point of view a better agreement

than any that had been offered before the strike began.

But I wonder how well the Southern California produce

grower, or the Nebraska grain dealer thought the selective strike

worked, or what the hundreds of thousands of innocent bystanders

who were put out of work, or were seriously inconvenienced, thought

about it. Clearly, before a second week passed, Congress would

have had to take action. And certainly the country would not have

put up with similar disruptions in each of the instances when Congress

has had to act in the past.

I believe that the UTU strike experience demonstrates the

futility of relying, as S. 832 does, on the selective strike as
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the means of avoiding the necessity of Congressional intervention,

because, patently, there is no assurance that it will avoid that

necessity. Nor is any purpose served in putting the country or

regions of the country through the inconveniences and dislocations

of such a strike before the other methods of solving the dispute

are brought into play.

Finally, on the threshold question, the problem of the

stage at which government intervention is to occur, it seems clear

that regional problems may be sufficiently acute to warrant action

long before a national crisis is upon us. Insisting upon waiting

for nationwide disaster is, as someone has said, like saying an

invasion is not an invasion until the invader reaches the Mississippi.

Ad hoc Congressional action should not be the only remedy for a

severe regional transportation crisis. I am familiar with the argu-

ments against government intervention to interfere with the processes

of free collective bargaining but, as Arthur Goldberg said before the

Joint Economic Committee of the Congress last Monday, September 13,

1971, "Clichgs about the freedom of collective bargaining must yield

to the hard realities of the consequences which have flowed from an

overly non-intervention policy."

The railroad industry supports the arsenal of weapons

approach. We believe that the uncertainty as to which weapon will

be employed will encourage collective bargaining. We believe it

essential that the weapons include one or more which will settle a

dispute if collective bargaining fails. Our proposal is designed

to achieve this result.
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We recognize that other weapons are available and perhaps

desirable. Two, we believe are undesirable. They are partial

operation and seizure.

1. Partial operations. This is something which sounds

good but is wholly impracticable. In order to keep a railroad

partly in business it would be necessary to maintain a staff almost

as large as if it were running at full capacity. Partial operation

would, in fact, be more costly to a railroad than if it were completely

shut down by a work stoppage. Hence, it would impose an unfair burden.

2. Seizure. Over the years, seizure has been frequently

mentioned as a possible weapon. The difficulty is that it settles

nothing. All it does is penalize severely the management which has

not acceded to labor's demands. Only when coupled with a form for

prescribed settlement of the issues does it lead to a resolution of

the dispute, and then the seizure part of the "remedy" has solved

nothing. This "weapon" should not be included in any "arsenal".

We support S. 2060 because the present situation is

unsatisfactory to the public, to Congress, and to the railroads.

For the reasons stated previously we believe a bill such as S. 2060

would improve the situation for all concerned. The purpose of the

bill is not to protect the railroads from the railroad unions -- the

recent UTU strike should have made it clear that no such protection

is necessary. The purpose is to provide for disposition of these

disputes without major public inconvenience and congressional inter-

vention on an ad hoc basis.
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There is one more aspect of present law that should be

changed, one major inequity that calls for rectification.

Under the Railroad Unemeployment Insurance Act, a railroad

employee who refuses to work because of a strike against his employer

can receive unemployment compensation unless the "strike was commenced

in violation of the provisions of the Railway Labor Act or in violation

of established rules and practices of a bona fide labor organization

of which he is a member." The railroads are the only industry in the

United States required to pay striking employees, as well as those

who refuse to cross a picket line, unemployment benefits. These

benefits are financed entirely by railroad contributions to the

statutory fund. Thus, the railroads finance strikes against them-

selves. State unemployment benefits are generally not available

to employees in other industries who are unemployed as a result of

a labor dispute.

Consequently, much of the pressure on employees to settle

rather than prolong a strike -- financial hardship -- is alleviated

for railroad employees. According to the Railroad Retirement Board,

railroad workers on strike and idled by strikes received unemployment

benefits amounting to more than $37 million in the period from January

1, 1953 to November 30, 1970; and we estimate that such payments during

the UTU strike will exceed $10 million. The payment of such benefits

would be eliminated by the Administration bill and by S. 2060.

At this point I would like to defer to Jack Hiltz who will

deal with S. 2060 in more detail and with the effect it would

have on bargaining in this industry.

Thank you.

September 28, 1971
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FIRST APPENDIX

TABULATION OF MAJOR RAILROAD

LABOR DISPUTES IN WHICH

CONGRESSIONAL ACTION WAS TAKEN

Dates of
Work

Stoppages

1971 Signalmen May 17-19 P. L. 92-17

1970 BRAC, UTU Dec. 10-11 P. L. 91-541
BMWE, HERE

1970 Shoperafts P. L. 91-203 (extension of time)

1970 Shoperafts P. L. 91-226 (extension of time)

1967 Shoperafts July 16-17 P. L. 90-54

1967 Shoperafts P. L. 90-13 (extension of time)

1967 Shoperafts P. L. 90-10 (extension of time)
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SECOND APPENDIX

PERCENT OF RAIL MILES, BY STATES

State

B&O, C&O
Southern Sys. N&W AT&SF, B&LE CMStP&P

and UP and DM&IR and CRI&P
SP EJ&E and MKT

1 2 3 4

EL, L&N
and

StL-SF

5

Total -

6

Alabama 367. - - .4 33% 69%
Arizona - 517. 417. 92
Arkansas - 4 - - 167. 12 28
California 4 56 19 _ • 79
Colorado 15 - 16 > .,6 37

Delaware - 12 12
Florida 4 7 11
Georgia 48 - 5 53
Idaho 65 8 73
Illinois 1 8 4 12 3 .28

Indiana 4 16 1 15 3 39
. Iowa - 2 - 43 46
Kansas 13 - 35 17 7 72
Kentucky 9 1 - 19 49 78
Louisiana 1 15 2 4 1 23

Michigan 2 - 26 - 28
Minnesota - 6 19 - 25
Mississippi 6 - - 7 13
Missouri - 9 4 15 20 48
Montana 3 - 25 - 28

Nebraska 24 - .3 27
Nevada 22 40 62
New Jersey - - - - 17 17
New Mexico 23 59 • 7 89
New York 1 - 3 20 23

North Carolina 30 3 - - 33
Ohio 18 - 26 5 49
Oklahoma - 25 34 25 84
Oregon 31 38 - -, . - 69 .
Pennsylvania 2 2 11 9 24

South Carolina 33 - 33
South Dakota - 46 - 46
Tennessee 25 - - - 47 72
Texas - 22 24 12 1 59
Utah 44 6 - - - 50

Virginia 17 38 18 2 75
Washingtori, 17 18 35
West Virginia 18 58 76
Wisconsin 26 26
Wyoming 40 40

Source: Annual reports of railroads to ICC.

July 29, 1971
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THIRD APPENDIX

• CARLOAD TRAFFIC

Year 1970

•

Railroad

I

Carloads
originated

2

Carloads
received

from
connections

- 3

Total
carloads
handled

4

• Ratio to..
total U.S.
carload
shipments

5

Union Pacific 873 373 722 383 1 595 756 5.97.
Southern System:
Alabama Great Southern 73 838 244 217 318 055 1.2
Central of Georgia 207 682 268 612 476 294 1.8
Cin., New On. & Tex. Pac. 61 344 442 544 503 888 1.9
Georgia, Sou. & Florida 44 536 114 130 158 666 .6
Southern 905 749 1 051 056 1 956 805 7.2

Sub-total 2 166 522 2 842 942 5 009 464 18.5
Norfolk & Western 1 927 346 989 044 2 916 390 10.8Southern Pacific 1 619 984 908 496 2 528 480 9.4

Sub-total 3 547 330 1 897 540 5 444 870 20.2

' Cumulative total 5 713 852 4 740 482 10 454 334 38.7

Atchison, Topeka & Santa Fe 1 034 084 604 018 1 638 102 6.1
Bessemer & Lake Erie 224 718 212 399 437 117 1.6
Duluth, Missabe & Iron Range 525 318 . 25 503 550 821 2.0
Elgin, Joliet & Eastern 217 451 227 442 444 893 1.6

Sub-total 2 001 571 1 069 362 3 070 933 11.4

Cumulative total 7 715 423 5 809 844 13 525 267 50.1

Baltimore & Ohio 1 253 420 916 452 , 2 169 872 8.0
Chesapeake & Ohio I 271 951 753 392 2 025 343 7.5
Chicago, Milw., St.P. & Pac. 664 319 363 963 1 028 282 3.8
Chicago, Rock Is. & Pac. 601 186 : 477 972 1 079 158 4.0
Missouri-Kansas-Texas 135 596 184 926 320 522 1.2

Sub-total 3 926 472 2 696 705 6 623 177 24.5
Cumulative total II 641 895 8 506 549 20 148 444 74.6

Erie Lackawanna 353 371 653 407 1 006 778 3.7
Louisville & Nashville 1 438 186 620 066 -2 058 252 7.6
St. Louis-San Francisco 387 302 435 620 822 922 3.0

Sub-total 2 178 859 1 709 093 3 887 952 - 14.4
Cumulative total 13 820 754 10 215 642 24 036.396 89.0

All Class I railroads 27 014 937 23 050 178 50 065 115 185.3 -
Percent 20 roads of -
Class I total 51.27. 44.37. 48.07.

Note: Comparison of cars handled by the 20 roads (originated and received from connections)
with total carload shipments (cars originated by all roads) indicates that the 20
roads participate in up to 897. of the Nation's rail traffic.

Source: Freight Commodity Statistics, ICC

July 29, 1971



282

September 28, 1971

STATEMENT OF JOHN P. HILTZ, JR.
CHAIRMAN OF THE NATIONAL RAILWAY LABOR CONFERENCE
BEFORE THE SUBCOMMITTEE ON LABOR OF THE SENATE
COMMITTEE ON LABOR AND PUBLIC WELFARE ON S. 2060
AND OTHER BILLS TO AMEND THE RAILWAY LABOR ACT 

My name is John P. Hilt., Jr. I am the Chairman and the principal

officer of the National Railway Labor Conference, a position that I have held

since August 1, 1967. The Conference is an unincorporated association whose

membership comprises almost all of the nation's Class I rail carriers. It,

in conjunction with the Eastern, Southeastern, and Western Carriers' Conference

Committees, represents those carriers in national labor negotiations and advises

them about a wide variety of problems that arise in their relationships with

the labor organizations representing their employees.

My main purpose in appearing before your Committee today is to

discuss the proposals of the railroad industry for changes in the Railway Labor

Act and I very much appreciate the opportunity which you afford me for doing so.

I shall also comment briefly on other proposals for this same purpose which are

being considered by your Committee.

It is gratifying to those concerned in the railroad industry to note

that your Committee has recognized the tremendous importance of this problem

of railroad labor emergencies by affording all interested parties time to be

heard on this problem, its issues, and the suggested solutions. Such in-depth

consideration is unquestionably a significant step toward an effective resolution

of this important issue.
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It takes no study to ascertain that the labor disputes which

have come before the Congress in recent years are those which occur in the

transportation industries, mainly railroad and airline, and of course, mostly

railroad. As you know, the airlines support the same legislation for resolving

these disputes as the railroads do. It is obvious, of course, that these

disputes only come before the Congress after labor and management have failed

to reach an agreement and, in fact, are at an impasse. But why do railroad

labor disputes which reach an impasse come to Congress when those of non-

transportation industries do not? This question usually receives an imperfect

and perfunctory answer. The answer usually given is that collective bargain-

ing between labor and management in our industry does not work. But this is

not the real answer. Collective bargaining in our industry does work - not

perfectly, of course, and it can be improved, but it does work. The fact is

that hundreds of agreements each year are negotiated in the railroad industry

with no governmental intervention of any kind.

The real answer is that in our industry the public interest dic-

tates that the regular processes of collective bargaining cannot be followed

as they are followed in non-transportation industries. When labor disputes

in other industries reach an impasse and the parties resort to self-help, no

one says that collective bargaining has failed. Rather, such an eventuality is

contemplated in the Taft-Hartley Act. In the railroad industry, however, the

resort to self-help, even though legal, is not an acceptable or tolerable

procedure because of its severe impact on the public. Thus the tacit mandate

70-725 0 - 72 - pt. 1 - 19
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from the public sector to our industry is that an agreement be reached

through collective bargaining without reaching the impasse state. We are

willing to bargain within this more limited framework, but the law must be

changed to make such bargaining possible.

The overall challenge to your Committee, as I see the situation,

is to amend the Railway Labor Act in a way that preserves and improves the

collective bargaining process so that an impasse which leads to the self-help

measures so damaging to the public interest will not occur. The arsenal of

weapons approach is designed to accomplish that objective. It operates to

keep the parties in communication until the dispute is resolved.

We accept and endorse the accomplishment of that objective.

Actually, of course, that is and always has been the basic purpose and intent

of the Railway Labor Act. If collective bargaining has not been as effective

as it should be under the Railway Labor Act, it is because the procedures of

the Act have evolved in such a way that the original purposes have become

obscured. For example, the emergency board procedure which was intended to

be the final step from which settlement would follow no longer serves that

important function in all cases. The almost inevitable refusal of railroad

unions to accept the findings of emergency boards has turned this procedure

into merely one more step in railway labor disputes. As one of the

weapons in an arsenal, however, a great measure of the vitality it once en-

joyed will be restored to it because it is contemplated that it will be

selected for use in only those cases to which it is particularly adapted.
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The arsenal of weapons approach and the results which flow therefrom are

entirely consistent with the original purpose of the Act.

The railroad and airline industries jointly put into S. 2060

their best efforts to establish a procedure for settling labor issues without

resort to Congress, and I would like to highlight the concepts of that bill.

At the outset, however, I want to emphasize that we are not dogmatic in our

approach. We want to make the arsenal as broad as possible and capable of

meeting all sorts of issues. Since labor laws grow and are fashioned to meet

new problems, a broad and flexible approach is essential. We welcome ideas

on how to improve our bill. It may be possible to articulate additional weapons

that would be more effective in resolving a dispute than those we have listed.

S. 2060 provides four weapons:

First, it provides that the government may do nothing. Since

S. 2060 has a low threshold for intervention, we feel that this alter-

native permits surveillance and then abstention from intervention if, after

consideration of the public interest, that is an appropriate response. In

the cases where no action is recommended by the panel of Secretaries provided

for in our bill, an impasse with a resort to a strike by the employees or

a lockout or promulgation by management is possible. This, of course, can

occur under today's law.

The Florida East Coast Railway strike is a good example. In the

initial stages of this dispute the National Mediation Board declined to
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recommend an emergency board. The strike took place. Months went by and no

settlement was reached. Later, presumably at the request of the labor unions,

the Mediation Board reversed itself and recommended an emergency board. The

Board did its job and made recommendations for settlement, but no settlement

was made. Today, 8 years later, the strike still goes on and the railroad

is operating under strike conditions. There is no way under existing law to

stop this strike. The impasse is total and up to this point in time appears

to be permanent.

The second weapon provided is to appoint a neutral board for non-

binding recommendations. This weapon is similar to today's emergency board

procedures and needs no elaboration. Although this approach has admittedly

lost a great deal of its vitality, as has been pointed out before, it still

has provided the basis in the past for bringing about a great number of

settlements and it is felt that it will continue to do so under certain

conditions.

The third weapon is final and binding arbitration. This is the

weapon which provokes the most controversy. Its opponents have made "com-

pulsory arbitration" a scare word. But we think it deserves careful analysis

and consideration. It is an old and almost traditional concept in our way of

life. It is widely used in our society and its use is growing. And where it

is used, it works. The attitude of a party to a dispute toward arbitration

is materially influenced by the strength of that party's position in the

dispute. If the party feels that a fair and impartial finding with regard to
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the dispute will not give it what it desires, naturally it will not be anxious

to submit its dispute to arbitration. It is undisputed that arbitration will

not be the best method for resolving all disputes; however, if it will be the

best method for resolving some disputes we feel that it should he included

in the arsenal of weapons. Except for the final offer selection - a weapon

which I will next discuss - arbitration is the only concept in any of the

pending legislation which furnishes a procedure for settling the dispute with

finality. We believe that both the final offer selection and compulsory ar-

bitration should be included in the arsenal and that each be used in the type

of dispute to which each is particularly adapted.

To those of you who might recoil at the thought of enacting an

arsenal of weapons which includes compulsory arbitration, I suggest that you

review what your colleagues recently concluded in passing the Postal Reorgani-

zation Act of 1970 (P.L. 91-375). In determining to prohibit postal employees

from striking and substituting in lieu thereof a procedure for compulsory

arbitration, the House Post Office and Civil Service Committee declared:

"the Postal Service is too important to the
people and the economy of this Nation to
tolerate postal strikes. ---

"Collective bargaining in public employ-
ment involves factors that differ importantly
from those traditionally found in the private
sector. In the private sector, a strike in-
volves an economic contest pitting the stock-
holders' capacity to forego profits against
labors' capacity to forego wages. A strike
may impair the ability of the enterprise to
compete successfully in the market. In the
public sector, the stakes are quite different:
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-7-

A strike would not merely threaten the income
of a public enterprise and cause loss of wages
to workers, it would also directly imperil the
public welfare. The extent to which the public
welfare might be so imperiled has been vividly
brought home to all by the events of last
March

"Since it will continue to be unlawful for
postal employees to strike, H.R. 17070 provides
for binding arbitration in the event of 'unresolved
collective bargaining impasses so as to assure
parity of bargaining power between labor and
management." House Report (Post Office and Civil
Service Committees) No. 91-1104, May 19, 1970 [To
accompany H.R. 17070].

The same is true in the railroad industry where the exercise of self-help in

a labor dispute, however legal, cannot be tolerated because of its severe

impact on the public welfare.

Finally, S. 2060 provides for the final offer selection. This

approach while untried is quite well understood by all of us. It is the only

weapon in the Administration's proposals (S. 560) which would provide an

avenue for final settlement without injury to the public and without Congres-

sional involvement. We think highly of it as a weapon but ,.;a believe that in

S. 2060 we have improved its application over that provided for in S. 560.

Although he did not recommend it, I believe Congressman Eckhardt

observed during earlier hearings by the House that the plan of S. 560 (H.R.

3596) might be improved by a series of final offers each closer than the last

to the last offer of the other side. If the thought can be carried to a logical
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conclusion, this idea would lead to virtually identical final offers so that the

parties would have "negotiated" the final settlement. Our approach in S. 2060

does not go that far but it works in the direction of the Congressman's idea.

We would provide for revised final offers after the first final offers were

exchanged. This would avoid the dangers of offers based on misconceptions

of the content expected and it would avoid any element of surprise. We also

provide for bargaining after all final offers have been exchanged. It is not

at all unrealistic to expect that this will obviate the need for any final

selection in many disputes. The parties will in many cases reach an agreement

by themselves during the final offer process.

Our arsenal of weapons is really an arsenal of procedures. It

does not make an agreement for the parties. It does provide a clear set of

alternative procedures by which the parties can be guided to an agreement if

they cannot reach that objective without outside motivation. The weapons

in the arsenal are set forth in a well-defined manner so that the parties will

know what they will be faced with if an impasse develops. It is expected

that this will motivate them to avoid an impasse rather than to be subjected

to a procedure not desirable to them. With four or more weapons in the arsenal

the odds are that the one selected, if the parties fail to negotiate a settle-

ment, will not be the one they separately prefer.

We have put into S. 2060 what we regard to be our best effort

in providing an arsenal. But it is possible that there can be additional

weapons. It is also possible that a better approach would be the modification
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of the weapons which have been included. The final determination in this

regard is up to your Committee and will unquestionably be based on the

information obtained from these hearings.

While the composition of the arsenal is fundamental to all of the

pending legislation, it is the arsenal together with the threshold standard

that comprise the heart of any new law. As a practical matter I do not believe

it is possible to draw any fine lines defining the threshold so as to ensure

that the objectives of this legislation can be achieved. In other words there

should be no threshold specified by statute. If the ultimate objective is (1)

to pass a law which will protect the public from the impact of the use of eco-

nomic force in our labor disputes and (2) to have such disputes settled without

involving the Congress, then the threshold must be flexible enough to allow

the procedures for settlement to be utilized to settle the dispute. The pro-

cedures should not be triggered or blocked off for a given dispute by a fixed

statutory standard. Labor disputes cannot be so easily measured and catalogued.

Labor laws work best when they can be tailored to the problems. A rigid statu-

tory threshold will not do this effectively. The question of whether or not

to invoke the arsenal procedures should be left to the discretion of knowledge-

able objective people who can analyze a dispute in all of its complexities and

make a value judgment. Trying to measure a multi-dimensional dispute against

a one-dimension scale will not work. We are convinced that all major railroad

labor disputes should be subject to the arsenal, while at the same time it

should be possible to refrain from intervention in any particular dispute.



291

At these hearings I believe there has been some suggestion that

the arsenal approach increases governmental intervention into our collective

bargaining. If this were true, I would oppose the approach. I view the

arsenal approach as a means of reducing intervention and confining it to a

known quantity. My preference is for as little government intervention as

possible, and I think S. 2060 in particular minimizes it. It minimizes

it because it provides a procedure for a final settlement of the dispute

without any Congressional involvement. It is a finite, one-shot involvement.

When the Railway Labor Act was written, aside from the mediation

function, federal involvement was to be a one-time event. This was through

the emergency board. Experience under the Act unfortunately has evolved the

emergency board into merely the entering wedge of federal involvement. From

there we frequently go to super-mediation - at the Labor Department, then per-

haps to Congress, then to the White House and then often through the whole

sequence again. S. 2060 substitutes for the emergency board procedure the

more comprehensive arsenal procedure, and once the arsenal is used the matter

should end. The Labor Department would only be involved in its decision-

making role as to the procedures. The White House would not be involved at

all. Neither would the Congress. The long sequence of intervention that has

become an ordinary occurrence is not to our liking. It should be rendered

unnecessary, and S. 2060 would make it inappropriate. This would be an

important step to improving the climate of collective bargaining in our

industry. It would motivate the parties to settle at the bargaining table.
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OTHER PROPOSALS FOR SETTLING
EMERGENCY LABOR DISPUTES 

I should like to briefly review and comment on other proposals

pending before this Committee. It is unnecessary, I believe, to outline any

substantive details, for these proposals are well-known to the Committee. It

will suffice to call attention only to those aspects which are of particular

concern to us.

First, I will deal with S. 560 - the Administration's Bill to

provide for an "Emergency Public Interest Protection Act of 1971." Although

we cannot endorse this legislation, we subscribe to some of its purposes and

support a number of its key provisions. We believe that it represents a sub-

stantial improvement in many ways over existing procedures.

For example, we agree with the "arsenal of weapons" approach -

giving the President a variety of ways to respond to a labor dispute. This

is much better than a single rigid procedure which must be followed in every

instance. We support the basic premise implicit in this approach -- that

some method must be developed to resolve railroad and airline labor disputes

short of economic self-help.

We believe, however, that the Administration's bill would be

improved if its arsenal contained weapons other than and in addition to those

provided. In view of the obstacles in applying the "partial operation" con-

cept to the railroads, that proposal should be abandoned. The "final offer"

procedure, which we support, may be suitable for some disputes and inappropriate
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for others, so additional alternatives should be provided. These are

included in our affirmative proposals.

The railroads also concur in the Administration's proposal to

abolish the National Railroad Adjustment Board. This outmoded and time-con-

suming procedure for resolving grievances should cease. Furthermore, the

financial burden for handling railroad grievance disputes should be removed

from the government and shared by the parties as is`the custom in all other

industries.

In addition, we support the Administration's proposal to eliminate

the payment of unemployment benefits to strikers and employees who refuse to

cross a picket line. Presently, the railroad industry is the only employer

required to support strikes against itself. This inequitable condition should

certainly be corrected.

Finally, we support the bill's provisions establishing special

study groups to examine the problems in those industries peculiarly affected

by labor disputes. Inasmuch as two other bills before this Committee (S.J.

Res. 25 and S.J. Res. 27) have a similar, if not identical, purpose we support

those measures as well.

However, we are seriously concerned with the Administration's

proposed "national health or safety" standard which must be met before the

arsenal of weapons may be utilized. We believe that the better approach is

to eliminate the threshold standard and all the associated definitional

problems it brings and provide as one of the options the opportunity to re-

frain from taking any further action. Thus the parties to any labor dispute

are provided with an incentive to bargain while the public interest is protected.
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One other aspect of the Administration's bill which causes

serious concern is the weakening of the mediation process that would occur if

It is adopted. Under the Railway Labor Act, mediation by the National Medi-

ation Board is required if the parties are unable to resolve a dispute them-

selves. Prior to and during mediation the parties are required to maintain

the status quo, thus preventing strikes and lockouts and giving the mediation

process a chance to work. The Administration Bill would substitute mediation

by the Federal Mediation and Conciliation Service for that presently provided

by the National Mediation Board and would eliminate the status quo provision.

Thus a strike could occur before or during the mediation effort. We feel

that the present provisions of the Railway Labor Act give the mediation process

a good chance to function.

There is much to be said in favor of S. 594 introduced by

Senator Javits. It provides for finality among other possibilities for

settlement of unresolved disputes and adopts a "threshold" standard markedly

better than that of the Administration's bill (S. 560). S. 594 expressly

recognizes the need for handling disputes which are regional as well as

national in scope. As Senator Javits noted in introducing his proposal, it

provides broader protection and more flexibility in order to protect the

country than does the Administration's bill.

However, the railroad industry questions the need for any

"threshold" standard in view of the availability of the "do nothing" option

under S. 594 as well as S. 2060. Although the results might be the same

the protection would be greater.
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In addition, S. 594 sanctions seizure as an appropriate weapon

in the arsenal. We believe that this option should be specifically excluded

from any arsenal because seizure does not actually resolve any labor dispute

but rather unduly prolongs it and risks the possibility that the positions of

the parties will be hardened. In addition, it would saddle the Government

with the cumbersome responsibility for running the railroads.

Insofar as S. 832 is concerned, the railroads are opposed to

this bill. This bill originated in the House (H.R. 3595) and is known as the

Staggers-Eckhardt bill. It was originally introduced in the last session of

Congress by Congressman Eckhardt. It would, in our judgment, make things

even worse than they are.

It would amend Section 10 of the Railway Labor Act so as to broaden

the self-help that may be exerted by the unions while severely restricting

the self-help that may be utilized by the carriers. It would confirm the right

of the unions to engage in selective strikes against one or a few (up to nine)

of the carriers involved in the dispute, and, surprisingly, would also ensure

to the unions a right to strike all of the carriers at once. At the same time,

the bill would deprive the carriers of their right under the present law to

lock out their employees either as a defensive measure in response to selective

strikes or as an offensive measure to bring pressure upon the employees to

compromise their demands. The bill would further deprive the carriers of

most of their right under present law to implement proposed changes unilaterally



296

after all the processes of the Railway Labor Act had been exhausted. In addi-

tion, the bill would require partial operation by struck carriers to transport

commodities and persons deemed by the Secretary of Transportation to be essential

to the national safety or health. This would result in increasing losses of

carriers from a strike while reducing the incentive for employees to terminate

strikes except on their own terms.

S. 832 would not prohibit national strikes. Rather, it expressly

confirms the right of the unions to engage in such strikes. Surely, if this

option were exercised by the unions, the objective of keeping railroad labor

disputes away from Congress would not be accomplished. It is ironic that the

.bill prohibits only the carriers from engaging in self-hep on a national basis.

To the extent that the bill would lessen the number of national

strikes by authorizing selective strikes, it would multiply the number of

strikes overall and the selective strikes authorized by it could directly shut

down as much as 40% of the industry at a time. If S. 832 should be enacted,

the number of railroad strikes would multiply, and because it would weaken

the bargaining position of the industry, even more inflationary wage increases

would be necessary to settle such strikes. This, in turn, would lead to

increased freight rates. All things considered, enactment of S. 832 would

be a disaster to the railroad industry, to the public, and, ultimately, to

railroad employees themselves.

Although not introduced in the Senate, another bill that deserves

consideration because of the wide ranging support it has attracted in the

House is H.R. 9088.
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The preferred weapon - indeed the mandatory weapon of first

choice - in the "arsenal" of H.R. 9088 is the selective strike. I have

already explained our opposition to this weapon and will do so again later

on in this statement. In addition, H.R. 9088's version of authorized selec-

tive strikes would deprive the industry of the right to lockout, a right

available to employers in other industries and sanctioned as a legitimate

response to a selective strike in the Delaware & Hudson decision. Coupled

with the authorization of selective strikes, H.R. 9088 also permits partial

operations, which in our industry is certainly unworkable as a practical

matter.

Another weapon is a version of the "final offer selection" process,

first proposed in the Administration Bill. We favor this. However, to cover

those situations which might not fit the "final offer selection" process, we

would suggest insertion of arbitration machinery along the lines suggested in

S. 2060.

S. 1934 also recognizes the need for finality in settling labor

disputes that affect an entire industry or a substantial part thereof. We,

of course, strongly endorse this view. However, we have several reservations

concerning this bill. First of all, the remedy proposed by this bill is one

that might well take the ultimate decision on settlement away from the parties

in every instance in which the "Management-Labor Commission" was required to

act. Conversely, the arsenal of weapons approach proposed in S. 2060 is de-

signed to force the parties into making the final settlement themselves. Only
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in those instances where this pressure upon the parties fails would the deci-

sion be turned over to a third party - and even then that is not the inevitable

result.

The railroad industry also takes exception to the threshold standard

which must be met before the procedures established by S. 1934 would be avail-

able. Although we recognize that the author of this bill anticipates that dis-

putes not meeting these national standards might be 'voluntarily submitted by

the parties, we do not see any real basis that such will be the net result.

Rather, we believe that a better approach would be to eliminate the threshold

standard entirely but provide an option in the arsenal which would permit no

further governmental action to be taken.

CONCLUSION 

The various bills pending before this Committee run the gamut of

ideas that have been put forward thus far to protect the public from damaging

transportation strikes. Some of these ideas preserve or improve the balance

of bargaining power between labor and management; others do not. From these

ideas I am confident that the Committee can fashion an arsenal of procedures

that will bring fair and equitable settlements of our bargaining disputes at

the table and without adverse effect upon the public interest.
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We hope that the Committee will fashion an arsenal that contains

procedures for avoiding an impasse and rejects plans which encourage the use

of economic force. All of the self-help plans put forward thus far are for

the benefit of labor and enhance its bargaining power at the expense of the

railroads. To the extent that they make labor stronger, they also encourage

labor to place more reliance upon such self-help tactics. I would hope that

Congress does not want to pass a bill which would have such a severe effect

on collective bargaining as selective strikes, partial operations, and seizure

would have.

What needs to be done is to minimize governmental involvement in

our collective bargaining. But selective strikes and partial operations in-

crease federal intervention dramatically. These weapons involve the govern-

ment in running the show by determining the scope, extent, and duration of

strikes. It is unreasonable to believe as a practical matter the government

can successfully play God -- so to speak -- in this kind of situation.

What can be accomplished by the type of federal involvement in

our labor relations which selective strikes provide? It is certainly a novel

procedure. There is no precedent for it in any other industry. It is not an

extension of any role yet prescribed for government in the labor relations

area. Why has this idea emerged? In my opinion, it has appeared in legisla-

tive form in an effort to eliminate a total rail strike without full considera-

tion of the fact that it will provide labor, but not management, with an

effective substitute. The selective strike is loaded in favor of labor. It
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tips the scale heavily in favor of labor and seriously affects the bargain-

ing power and position of the parties. It is my understanding that the Com-

mittee and those who have appeared before it share a common purpose; namely,

to devise a scheme to protect the public without damaging the collective

bargaining process and without weakening one side or strengthening the other.

This proposal is at variance with that purpose in that it definitely strengthens

labor at the expense of management. And it does so with the Federal Govern-

ment acting as policeman and referee. To further contribute to the imbalance

of power in favor of labor in this fashion is definitely not in the public

interest.

The selective strike has one additional characteristic. It is in

fact nothing more than a whipsaw strike - that is a strike designed to divide

and conquer the employer group by putting pressure on individual members. The

most important issues in railroad labor relations are progressed on a national

basis and such handling is considered desirable and preferable by both labor

and management. Yet this type of handling - multi-employer bargaining - cannot

survive a whipsaw strike. The Court of Appeals of the District of Columbia,

in the Delaware and Hudson case, carefully tried to fix guidelines by which a

less than nationwide strike, i.e., a selective strike, could take place with-

out whipsaw effects, but declared those which do take this form to be illegal.

While it is theoretically possible to sterilize a strike against some employers

to remove the whipsaw damage to the group, the possibility is theoretical -

not practical.
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If labor's ability to engage in legal selective strikes is further

enhanced, as it would be by some of the proposed legislation before you, manage-

ment's position at the bargaining table will be weakened to the point where

the collective bargaining process would become an exercise in management

capitulation to labor's demands. The whipsaw impact cannot be eliminated from

the selective strike scheme. A whipsaw objective is implicit in the selection

of the target itself. Labor will pick a weak railroad or a railroad with

special problems or a railroad with unique characteristics and force it to

yield to its demands and thus establish a pattern for the rest of the industry.

It is the old principle of "united we stand, divided we fall." What union

would not relish the possibilities of forcing a settlement with all railroads

by holding one or two hostage? It takes little imagination to realize that

the selective strike is an almost invincible weapon in the hands of labor.

One distinction needs clarification with regard to partial opera-

tion and selective strikes. It has to do with rail competition and service.

While many areas of the country are served by only one railroad, most are

served competitively by more than one. For example, traffic to the east from

major cities on the west coast has alternative routes over two or more rail-

roads from each city. Los Angeles, for instance, has three transcontinental

carriers serving it. But this does not mean that if one or two of those

carriers are on strike the customers of the struck lines can get rail transpor-

tation from the other nonstruck line. In some cases this may be possible. But

in the majority of cases it will not. Most shippers and receivers are located
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on the tracks of only one railroad. If that road is struck, these customers

are cut off. It does not matter that alternate transcontinental routes are

open if shipments cannot get between those routes and the spur of the customers.

Many Union Pacific customers in Los Angeles did not receive comfort when it

was recently struck by the United Transportation Union from the fact that the

Southern Pacific and Santa Fe continued to serve Los Angeles (until they in

turn were struck). In short, a shipper can be completely isolated in a

terminal area even though a selective strike leaves routes open to and from

that terminal area. Neither selective strikes nor partial operations will

save the shipping public from injury although a cursory look at a railroad

map may suggest otherwise.

The selective strike may be a substitute for the nationwide strike

but it is not the answer. What is needed are substitutes for the impasses

which lead to the crises. Our suggested arsenal, as established in S. 2060,

provides this solution to the problem.

Above all, in considering the arsenal of procedures approach we

must be practical from the standpoint of - will it work without destroying

either of the parties to the dispute or irreparably damaging the public

interest. While preserving or encouraging selective strikes and other forms

of economic force may have some political appeal, its practical impact on the

industry would be devastating. That is why we believe that S. 2060 has the

best set of procedures for settlement yet put into a legislative package. We

hope you will give it serious consideration and study. I and my staff are

always ready to assist you in this task in any way we can.
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OTHER CHANGES IN THE RAILWAY LABOR ACT

PROPOSED BY S. 2060 

In addition to the proposed changes relating to the "major dis-

putes" provisions of the Railway Labor Act, S. 2060 would also strengthen

the Act by bringing certain provisions into accord with national labor policy

established by the Congress since the Railway Labor Act was last amended in

any substantial manner. While the National Labor Relations Act, the principal

labor law governing industries other than the railroads and airlines, has been

revised periodically during its history both to address itself to new problems

that have developed since it was first enacted and to improve the collective

bargaining processes, the Railway Labor Act has not received substantial

Congressional scrutiny since 1934. The result of this lack of review is

obvious. While the Congress has amended the National Labor Relations Act and

has established a national labor policy on many issues that require identical

treatment in the railroad and airline industries (e.g., secondary boycotts),

that national policy has not applied in these industries because the Railway

Labor Act was not amended and remains silent on these issues. Thus, the

remaining purpose of S. 2060 is to improve collective bargaining in the

railroad and airline industries by updating the provisions of the Railway Labor

Act to accord with the established national labor policy. A short discussion

of these changes follows.

SECONDARY BOYCOTTS 

A prime example illustrating this purpose is the proposal to pro-

hibit secondary boycotts contained in Section 15 of S. 2060. In labor
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relations parlance, a secondary boycott occurs when a union brings economic

pressure not upon the employer with whom it is involved in a dispute but upon

some third party who has no concern in it. Its aim is to compel the third

party to stop doing business with the employer in the hope that this will pres-

sure the employer into giving in to the union's demands.

The National Labor Relations Act, as originally enacted, contained

no provisions affecting secondary boycotts. However; the 1947 Taft-Hartley

amendments and the 1959 Landrum-Griffin amendments both proscribed a variety of

secondary activities. These amendments were direct responses to the recognition

that certain abuses in this area had developed since the Act's first passage

and were in need of correction.

On the other hand, the Railway Labor Act never contained any pro-

visions prohibiting any form of secondary boycotts and none have been added in

the years since the Act's passage. Consequently, a substantial amount of liti-

gation over actions of unions engaged in secondary activities has developed,

the result of which has been a Supreme Court decision holding that even state

laws regulating secondary boycott activities are not applicable in railroad

labor disputes (See Brotherhood of Railroad Trainmen v. Jacksonville Terminal 

III., 394 U.S. 369 (1968)).

This kind of dichotomy should cease. The national policy against

secondary boycotts should be extended to the railroad and airline industries.

ABOLISHMENT OF THE NATIONAL RAILROAD ADJUSTMENT BOARD 

For more than 35 years, the National Railroad Adjustment Board has
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resolved so-called minor disputes - i.e., grievances over the interpretation

or application of collective agreements - when the parties have been unable

to do so themselves. The NRAB was established pursuant to Section 3 of the

Railway Labor Act. Its determination in these cases are "final and binding

upon both parties to the dispute" (45 U.S.C. § 153(m)) and strikes in con-

nection with these matters are unlawful and subject to injunction. Brother-

hood of Railroad Trainmen Y. Chicago River and Indiana Railroad Company, 353

U.S. 30 (1957); Brotherhood of Locomotive Engineers v. Louisville & Nashville 

Railroad Co., 373 U.S. 33 (1963).

Both the Administration proposal (S. 560) and the industry's

bill (S. 2060) would abolish the NRAB in favor of a voluntary contractual

system of arbitrary grievance disputes as found in other industries generally.

The railroad industry recognizes that the NRAB provides an outmoded, slow,

and often unwieldy, tortuous path to resolution and, therefore, supports its

dissolution and replacement with the special boards and public law boards

that are comparable to the procedures utilized in other industries.

In addition, the industry's proposal would retain the attendant

prohibition against strikes over minor disputes just as is found in other

industries where there are contract provisions for final arbitration of

grievances (Cf. Boys Market v. Retail Clerk's Union, Local 770, 398 U.S. 235

(1970)). Furthermore, the parties to the dispute would assume the full costs

of arbitration rather than the anomalous present requirement of having the

government pay the costs of neutrals and other related expenses.

Each of these revisions makes good sense and is in accord with

existing practices in other industries.
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RESOLUTION OF JURISDICTIONAL DISPUTES 

S. 2060 would also repair the failure of the Railway Labor

Act to require the National Mediation Board to resolve jurisdictional disputes

between competing labor unions. Here again, the National Labor Relations Act

provides mandatory authority for the National Labor Relations Board to settle

such conflicts in industries governed by that Act.

Jurisdictional disputes arise when a union representing a group of

employees on a railroad and one or more other unions representing other groups

of employees disagree as to which union represents employees or prospective

employees for collective bargaining purpose. Employers caught in the middle of

these conflicting demands on the part of unions seeking to enlarge their member-

ship have unsuccessfully sought to require the NNE to resolve these disputes

and eliminate unnecessary labor disputes (Cf. Brotherhood of Locomotive Firemen 

& Enginemen v. National Mediation Board, 410 F.2d 1025 (1969)).

The failure of the NMB to resolve these disputes places the carrier

in an unfortunate position. It must either decide to do nothing and therefore

perpetuate the problem or risk choosing the wrong union to bargain with and

hence violate the Railway Labor Act. No employer should be placed in such a

predicament. Jurisdictional disputes between competing unions should be

resolved by the NMB as provided by S. 2060.

REPRESENTATION ELECTIONS 

The failures of the Railway Labor Act in representational matters
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are similar and related to the problems associated with jurisdictional dis-

putes - namely, the inability of the employer party to present representational

disputes for resolution and to be heard on them.

Despite the obvious propriety of permitting an employer to be

heard on representational matters concerning its own employees and the fact

that this is the policy under the National Labor Relations Act, the National

Mediation Board construes the Railway Labor Act as requiring employees to

select a collective bargaining representative and that, therefore, a repre-

sentation election is simply for the purpose of selecting a representative-

not to determine whether the employees actually desire a collective bargaining

representative and, if so, which representative they wish. Thus, the Board

uses an election ballot which does not permit the employees the opportunity

to vote "no union".

In addition, under the Railway Labor Act the employer is not

provided the opportunity to initiate representational proceedings. If competing

unions are involved in a representational battle concerning a group of railroad

employees, the railroad does not have the right to request an investigation

and determination by the National Mediation Board but must remain powerless

until one of the competing unions seeks such a request. When the NMB finally

holds hearings to determine what union should be certified as the bargaining

representative, the Board does not permit the railroad, as a matter of right,

to participate in these hearings. Only the competing labor unions or any

employees desiring to remain unrepresented may be heard as a matter of right.

Under the National Labor Relations Act, the rights of an employer
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are quite different. An employer may initiate a hearing concerning a ques-

tion of representation. Indeed, an employer may initiate a hearing on the

question of whether a previously certified union continues to represent a

majority of the employees in the union. Once any of these issues come to

hearing, the employer has all the rights of any other party. And, finally,

once the matter has been resolved, the employer is protected from subsequent

turmoil on the same question of representation for a given period of time.

What the railroad industry proposes in S. 2060 is quite modest.

S. 2060 would amend the Railway Labor Act to provide that the involved rail-

road may participate fully in any representational proceeding; that a railroad

may initiate a question concerning representation; and finally, that employees

voting in a representational proceeding would have the opportunity to vote

against union representation.

ELIMINATION OF UNION RATIFICATION REQUIREMENTS 

One of the abuses that has arisen relatively recently in labor-

management affairs is the practice on the part of a growing number of unions

to require membership ratification of collective bargaining agreements tenta-

tively agreed to by union negotiating officials. Although the Railway Lhbor

Act requires authorized representatives of both parties to negotiate and

resolve all disputes, if possible, the practice of requiring subsequent member-

ship ratification has occurred with increasing frequency in the railroad industry.

In March, 1970, the Congress was required to intervene in a nationwide railroad
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shoperaft dispute when one of four unions bargaining jointly was unable to

secure membership ratification, although the majority of members in all four

unions together were willing to accept the tentative contract. Surely, no

industry should be subject to this uncertainty.

Negotiators on both sides should be empowered to consummate final

and binding labor contracts without resort to ratification. If negotiations

are to be meaningful, representatives who negotiate on behalf of employees

must have the authority to reach a final and binding agreement, not one that

is merely another floor from which to negotiate again. Ratification votes

serve only to undermine the negotiating process. Even George Meany, President

of the AFL-CIO, concurred in this view when he referred to ratification require-

ments as "bad bargaining."

The requirement for ratification by union membership substantially

affects the strategy and tactics employed at the bargaining table. In essence,

it requires the company to bargain with an absent party - the entire membership -

rather than the certified representative of its employees. Membership ratifi-

cation should be prohibited.

THE PRESERVATION OF THE 
NATIONAL MEDIATION BOARD

Apart from S. 2060, only S. 560, the Administration's bill,

concerns itself directly with the role of the National Mediation Board. The

Administration suggests that the Board's present mediation function be transferred

to the Federal Mediation and Conciliation Service with only the representational
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function to remain with the Board in its reconstituted form. We sharply dis-

agree with this approach and suggest, in the alternative, that the Board be

strengthened and given the authority to act authoritatively in those areas

where it is now limited.

The National Mediation Board is a unique agency blending certain

functions performed for other industries by the National Labor Relations Board

and the Federal Mediation and Conciliation Service. During its long history,

the Board has developed an expertise in the railroad and airline industries

shared by no other agency and one that cannot easily be transferred. Just as

the Railway Labor Act was drafted to meet those unique features of the railroad

industry, (likened to a state within a state by Justice Frankfurter) the NMB

has developed the concomitant administrative talent. Just as the Railway

Labor Act needs to be strengthened and updated-not gutted, the same is true

for the NMB.

It is the railroad industry's view that much of the criticism of

labor relations in the railroad industry could be eliminated by providing for

a stronger and more effective National Mediation Board. Thus, many of the

proposed changes discussed earlier attempt either to provide the Board itself

with the proper tools for handling a broad range of labor matters or, in those

instances where it would be improper for the Board to intervene, the authority

to establish a neutral body which could effectively resolve such matters.

Additionally, S. 2060 would increase the term of office for NMB

members from three to five years. The unique problems within the industry

require a familiarity and experience which comes only after substantial partici-

pation in the mediatory processes. This necessary experience is hardly gained
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when the present three-year term for members expires.

The extension of the term in office from three to five years

would be beneficial to the effective administration of the Railway Labor Act

and in keeping with the terms of members of other government agencies.

EXCLUSION OF SUPERVISORS FROM THE ACT 

One other important matter covered by S. 2060 is the proposal

to bring the Act's policies into accord with the NLRA by eliminating the

organizing of supervisors and subordinate officials.

In the railroad and airline industries, as well as industries

generally, supervisors constitute the first line of managerial authority.

However, in the railroad and airline industries these company officials .

may organize and be represented . The conflicts on loyalties are obvious.

The Act should be amended in recognition of this fact and bring the dividing

line between management and labor in harmony with that in other industries.
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The CHAIRMAN. The hearing will now adjourn.
(Whereupon, at 1:15 p.m., the hearing was adjourned.)



NATIONAL EMERGENCY DISPUTES, 1971-72

THURSDAY, OCTOBER 7, 1971

U.S. SENATE,
SUBCOMMITTEE ON LABOR,

COMMITTEE ON LABOR AND PUBLIC WELFARE,
TV ashington, D.C.

The subcommittee met, pursuant to notice, at 10 a.m., in room
4232, New Senate Office Building, Senator Harrison A. Williams, Jr.,
( chairman of the subcommittee) presiding.

Present: Senators Williams, Randolph, Javits, Dominick, and Pack-
wood.
Committee staff present: Robert E. Nagle, general counsel to full

committee; Gerald M. Feder, counsel to subcommittee; and Eugene
Mittelman, minority counsel.
The CHAIRMAN. We convene the Subcommittee on Labor to con-

tinue our consideration of emergency labor disputes legislation.
Since our last hearing two new bills have been introduced in the Sen-

ate and, of course, referred to this committee. These are S. 2583 intro-
duced by Senator Miller and S. 2655 introduced by Senator Stafford.
These add to bills previously introduced by myself, by Senators Javits,
Dominick, Brock, Gravel, and Griffin.
We are glad to have before us the great variety of approaches pro-

vided by these eight bills and I know it will certainly help us in con-
sidering all aspects of a very complex problem.
At this point I will call upon Senator Dominick who has a statement

to make concerning the pending legislation.

STATEMENT OF HON. PETER H. DOMINICK, A U.S. SENATOR
FROM THE STATE OF COLORADO

Senator DOMINICK. Mr. Chairman, I appreciate the courtesy of ex-
tending to me the opportunity to present my views concerning emer-
gency strike legislation.
I view your committee's continuation of hearings on emergency

strike legislation as a good faith first step toward the ultimate enact-
ment of such necessary legislation. I hope and expect this first legisla-
tive step to be both fruitful and timely.
As members of this subcommittee well know, my dismay over the

lack of effective emergency strike machinery substantially precedes the
latest last ditch congressional effort this May to resolve the dispute
between the Brotherhood of Railway Signalmen and the National
Railway Labor Conference. In June, I introduced S. 2060, the "Emer-
gency Transportation Labor Act of 1971." It provides the President
with a choice of one of the following four options for dealing with a

(313)
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railroad or airline strike: A neutral board to make nonbinding settle-
ments recommendations; final and binding arbitration; a final offer
selection mechanism (similar to S. 560, the administration's bill) ; or
do nothing and leave the parties to self help. As I stated when I intro-
duced S. 2060, I am not irrevocably wed to any of the provisions of my
bill. I introduced it with the intention of providing another alterna-
tive for the subcommittee to study and consider along with the other
proposals.
The sheer weight of the legislation introduced this session to remedy

emergency strikes indicates interest compelling enough to warrant
full Senate consideration of the topic. To enable some legislation to
reach the floor this session I urge my colleagues on the Labor Subcom-
mittee to disregard the fate of any one bill and act in the true spirit
of compromise to nudge this legislation out of its partisan imposed
doldrums. Surely there are sufficient alternatives available to con-
struct meaningful yet equitable emergency strike machinery suitable
of bipartisan support. Othewise, Congress will continue to serve as
the emergency labor arbitrator of last resort. I need not remind my
colleagues of the substantial deficiencies involved in such congres-
sional intervention as our efforts of May provide us with recent enough
reminders.

Yet, our past efforts of intervention in labor disputes over the last
8 years indicates that we are perhaps too bullheaded to accept
the obvious conclusion that Congress should get out of the strike set-
tling business and put it in the hands of competent, impartial parties
and more effective machinery.
President Nixon, in his message to the Congress of February 27, 1970,

defined the dilemna which emergency strike legislation faces of maxi-
mizing public protection from damaging work stoppages and minimiz-
ing Federal interference in collective bargaining. In reviewing the his-
torical application of the Railway Labor Act and the Taft-Hartley
Act the President determined that in many instances labor disputes
resulted in excessive governmental interference and inadequate public
protection. Thus, the subcommittee's task is one of rectifying inequi-
ties and inefficiencies in present law by creating a bill which balances
maximum public protection with minimum Federal interference.
The effect that emergency strike legislation will have on collective

bargaining and the principal parties thereto—management and
labor—is direct, obvious, and substantial. I am confident that both
labor and management will provide spokesmen well able to represent
their interests against extensive governmental intervention in the col-
lective bargaining process. However, the &versity of interest of the
American public cannot effectively unify resources and spokesmen
around this single issue as labor and management can do so I feel
compelled to lobby the subcommittee on the public's behalf.
The subcommittee is aware of the more direct and obvious interest

which the public has in maintaining a strike free economy. However,
the interrelated nature of the complex American economy makes it
difficult to determine the total impact of a strike or work stoppage.
This May's 2-day strike by 13,000 Brotherhood of Railway Signal-
men presents a vivid example of what one-tenth of 1 percent of the
83.5 million member labor force can do to the American economy.
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Basic industries such as food processing, coal mining, automobile man-
ufacturing, and steel producing were forced to slow down production
and layoff workers; 400,000 trainless commuters created massive traf-
fic jams in our major cities; mail piled up on railroad platforms, and
in my State of Colorado, the first good spring grain crop in many
years was severly damaged by extended exposure to rain, hail, insects,
and rodents. The Washington Post projected that the strike would
cause 8.4 percent unemployment after a 2-week period and 22.1 percent
after 8 weeks.
On Sept. 18, 1967 Senator Wayne Morse inserted in the Congres-

sional Record an evaluation of the effects of the 1967 railroad strike
after it was just 12 hours old:
86 percent of the rail miles were shut down. Only 6 major railroads could

operate. Defense Shipments: 10 ammunition vessels were scheduled to load;
however most of the 1,500 railcars required to load these ships were tied up and
could not yet get to the ports. Hundreds of missiles in movement were stopped.
Dozens of tanks and armored personnel carriers between depots and ports for
movement to Vietnam were stopped. Several polaris missiles and other classified
shipments were tied up.
Passenger8.—Nearly 400,000 commuters were stranded in New York, Chicago,

Philadelphia, Boston, and San Francisco alone. All long-haul passengers were
stopped.

Mail.—First-class mail'could move only on a priority basis by the end of the
day. An embargo was in effect on all 2nd, 3rd and 4th class mail over 150 miles.
Perishables.-10,000 cars of refrigerated shipments—fruits, vegetables, eggs,

etc.—stopped. 200 cars—livestock on the hoof stopped.

The December 21, 1970 edition of the U.S. News and World Report
contained some interesting figures indicating the potential direct effect
of a nationwide railroad strike on our economy:

U.S. railroads move-41 percent of the nation's intercity freight: 70 percent of
the coal used by utilities and heavy industry; 71 percent of household—appliance
shipments; 76 percent of new autos and auto parts; 78 percent of the lumber and
wood used in U.S.; 50 percent of furniture shipments; 65 percent of chemicals,
including most of those used to purify water supplies; 68 percent of iron, steel
and other primary metal; 46 percent of meat and dairy products.
In addition railroads each week carry an average of 4,041,000 commuter pas-

sengers and 1,494,000 other intercity passengers.
The average cost of rail-freight in 1969 was 1.35 cents per ton-mile compared

with 7 cents per ton mile by trucks and 21.09 cents by air carrier.

The shock waves of a total railroad strike would be felt in every
American industry, no matter how small. The total amount of waste
and damage that the American public—the uninvolved third party
beneficiary of collective bargaining agreements—would suffer from
such a strike would be inestimable. It is exactly for that reason that I
feel compelled to act as a self-designated spokesman for the general
American public. Their interests are not represented at the bargaining
table nor are they sufficiently represented in these hearings and yet they
stand to suffer the most cumulative damage from a strike or work
stoppage.
To balance equitably the public protection side of emergency strike

legislation, the Taft-Hartley definition of a "national emergency"
must be expanded to cover regional emergencies. The language of Sen-
ator Javits bill, S. 594, would engage the emergency strike machinery
for regional labor disputes or those which imperil the health or safety
of the Nation or a "substantial part of its population or territory." A
liberal interpretation of such language would substantially improve

70-725 0-72—pt. 1-21
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the protection of the public without unduly restricting either labor or
management. It would have implemented much before last night, ma-
chinery to resolve the very damaging west coast longshoremen's
strike which is now in its 99th day. Last night's temporary back-to-
work order signaled the start of effective Taft-Hartley proceedings but
only after virtually all the Nation's ports were closed down. The In-
ternational Longshoremen's and Warehousemen's Union strike has
crippled the whole west coast and effectively isolated Alaska and
Hawaii for more than 3 months. It is not difficult to envision the
effects of a port of New York longshoremen's strike or a regional rail-
road strike in the Midwest during harvest season. Regional strikes and
work stoppages are "national emergencies" to the regions affected just
as much as regional disasters are "national disasters."
My bill, S. 2060, would allow the Secretaries of Labor, Commerce,

and Transportation to intervene after the National Mediation Board
had failed to resolve a dispute in the railroad or airline industry with-
out a determination that the dispute threatens substantially to inter-
rupt interstate commerce to a degree such as to deprive any section of
the country of essential transportation services. Thus the Secretaries
would be able to intervene for a wide range of public reasons. This
broad public interest threat would substantially encourage voluntary
resolutions and even if exercised, one remedy would be to take no fur-
ther action. It would not be destructive of collective bargaining, but
rather it would encourage it.
The primary objective of emergency strike legislation must be to

protect the health and safety of our Nation from damaging strikes and
work stoppages. Hopefully, my testimony served to emphasize that
fact. It must be remembered that emergency strike legislation sub-
stantially affects not just management and organized labor, but all
204 million Americans.
The CHAIRMAN. Thank you, Senator Dominick. Our first witness

today is Senator Jack Miller of Iowa. I appreciate your help in our
deliberations.

STATEMENT OF HON. SACK R. MILLER, A U.S. SENATOR FROM THE
STATE OF IOWA

Senator MILLER. Thank you, Mr. Chairman, I appreciate the oppor-
tunity to appear before your subcommittee as you continue your in-
quiry into ways of handling emergency transportation disputes.
You have a number of bills before you, all of which are designed

to provide a mechanism for the settlement of labor disputes in the
transportation industry which threaten the national health or safety.
I am pleased that the subcommittee is holding these hearings, and I
hope that you and the full Labor and Public Welfare Committee will
report a bill to the Senate, because there seems to be general agree-
ment that present law is inadequate.

All of us in the Congress, I believe, feel a sense of frustration when
we have to deal with emergency situations caused by labor disputes,
such as those in the railroad industry, on an ad hoc basis. Surely we
can develop a more workable system of settling these disputes which
would be equitable to all parties involved, and above all to the general
public.
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Although I am not here this morning to endorse any one of
the more general bills which are before you, you can gather from
the above comments that I strongly believe some changes are needed.
My purpose in appearing before you is to specifically bring to your
attention the bill I introduced on September 27, designated S. 2583.
In my opinion, not only existing law but any new mechanism the

Congress may enact should be capable of dealing with emergency dis-
putes which affect a major region of the Nation as well as the Nation
as a whole. My bill would do that by authorizing the President to use
the procedures and powers under the Taft-Hartley law to stop a strike
or lockout causing a regional emergency. This authority should also
be contained in any of the other bills before you on which you might
take action.
As you know, under Taft-Hartley the President is given the au-

thority to seek, and the courts to issue
' 
an injunction where a strike or

lockout affects all or a substantial part of an industry engaged in inter-
state or foreign commerce if the strike or lockout will imperil the na-
tional health and safety.
Thus is there is a national emergency, the 80-day strike injunction

may be issued. Because of the hardship a strike can cause to a major re-
gion of this country, such as the west coast, the Northwest, the Mid-
west, or the Southeast, for example, I propose that Taft-Hartley
should be broadened to cover such emergencies.
The members of this subcommittee can cite as well as I examples

where a strike or lockout has caused substantial hardship to a major
region of the Nation. I would mention just two such instances: the
tieup due to a wildcat strike in the motor transportation industry in
Chicago and the Midwest last year and the present west coast dock
strike.
I recognize that any projections regarding the economic loss from

these disputes are merely estimates, but they are still useful in point-
ing up the seriousness of regional emergencies and the need for action.
In researching the effect of the strike in the Chicago region last

year, we were able to come up with these figures:
( 1 ) According to the St. Louis Globe-Democrat on April 17, 1970,

in the St. Louis area, the local 600 strike is reported to be costing
about $1,200,000 a day in wages and probably many times that much
in sales.
(2) The Wall Street Journal on April 30, 1970, reported that ac-

cording to the Greater Cleveland Growth Association, 1,400 companies
have been affected by the walkouts, 47,600 workers have been laid off,
payroll loss to date is $12.5 million and growing at a rate of $1.5 mil-
lion a day. The production loss to date is over $45 million and growing
at a rate of between $4 and $5 million a day.
(3) In its May 23, 1970, issue, Business Week stated that the Chicago

Association of Commerce and Industry estimated that the local truck-
ing dispute had cost the area's economy about $630 million, and this
was early in the dispute.
(4) On June 7, 1970, the Washington Post reported that business

losses in the Chicago area were nearing the billion dollar mark, with
the brunt of the economic losses so far taken by wholesalers, businesses
with marginal inventories and small manufacturers.
In addition to these estimates there were countless examples of

businesses outside Chicago, both 
estimates,

and small, which either had to
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close down or lay off workers because they were not able to obtain sup-
plies, materials, or equipment necessary to operate or to ship their
finished products.
Of equal or even greater impact to the State that I represent, and

particularly its farmers, is the west coast dock strike, which has now
spread to the east and gulf ports.

Assistant Secretary of Agriculture Clarence Palmby recently testi-
fied before your subcommittee with regard to the impact of the west
coast work stoppage on the Nation's farmers. In summary he stated
that $215 million worth of farm products would have moved through
west coast ports in July and August alone if the strike had not been
underway. About $10 million of this amount represented perishable
fresh fruits and vegetables which cannot wait for the strike to end. He
estimated that 90 percent of that business is lost and will be difficult,
if not impossible, to regain.

It is quite clear that our farmers are losing some of their export
markets because of the strike, particularly the important Japanese
market. Japan is the world's largest cash-wheat market and usually
buys 50 percent of their wheat from the United States. Most of this
moves through the Pacific coast ports, although some shipments have
been moving through gulf ports.
The importance of the Japanese market to American farmers is

easily understood when it is considered that 4.2-million-metric tons of
corn, 3-million-metric tons of soybeans, 2.8-million-metric tons of
wheat, and 2.5-million-metric tons of sorghums, among other com-
modities, were exported to Japan in 1970. In that year Japan ac-
counted for a record $1.2 billion of U.S. agricultural exports.

According to a prominent Japanese who deals in Japanese-Ameri-
can trade, the impact of U.S. dock strikes is getting far more serious
in Japan each year, simply because her requirements for imported
agricultural products have been increasing at a fast pace and the per-
centage supplied by the United States is very large.
Consequently Japan has been trying to diversify her purchases of

agricultural commodities. Because of the west coast dock strike and
the threatened stoppages at other U.S. ports, Japan has made arrange-
ments to buy or actually has purchased wheat from Australia and
Canada, corn from Thailand, Argentina and South Africa, and milo
from Argentina, Australia and South Africa. Most of these require-
ments would normally have been supplied by U.S. producers.
As I said when I introduced my bill, I am getting mighty tired of

seeing roadblocks put in the way of farmers producing a crop and
moving it to market when it is ready. Anyone who has any familiarity
at all with the present feed grain situation knows that, with esti-
mated corn production at 5.2-billion bushels, 28 percent more than
last year, and with corn prices under $1 per bushel, maintaining and
expanding our export markets for feed grains is absolutely crucial.

Agricultural exports reached a record high of $7.8 billion last year
and contributed more than $6 billion to our commercial trade bal-
ance. The favorable balance of farm exports to imports has been one
•of the few bright spots in our balance of trade picture in the last few
years and without it the balance of payments crisis would have been
reached long ago.

Secretary Palmbv also cited the 1969 dock strike at gulf ports which
was at least partially responsible for a $570-million decline in 1969
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farm-export totals from the previous year. Partial estimates of busi-
ness lost by U.S. farmers during that strike amounted to some $230
million.
But our Nation's farmers are not the only ones hurt by work stop-

pages. Our research has turned up these additional facts regarding
the impact of the current west coast dock strike which has been going
on since July 1:
(1) On July. 24, 1971, Business Week reported that the strike is

particularly painful for Seattle and Los Angeles which are already
hard hit by the aerospace slowdown. In Seattle, shipping had been
booming and it reported that a month-long strike could cost 10,000
jobs.
(2) In its August 16, 1971, issue Traffic World quoted California's

Office of Emergency Services as estimating daily loses to the State's
economy at $17.5 million, with more than 11,000 longshoremen on
strike and 30,000 other employees idled because of the walkout.
(3) Business Week on September 4, 1971, reported that a large

fresh fruit cooperative estimates that the California-Arizona citrus
industry had lost $3 million worth of business because customers are
turning elsewhere for supplies. The forest products industry in the
Pacific Northwest claimed some $40 million has been lost in lumber
and chip shipments. In Hawaii both the sugar and pineapple indus-
tries were severely depressed. Food prices increased approximately 8
percent before the wage-price freeze, and nearly 9,000 persons were
unemployed because of the strike.
I submit that action to cover regional emergencies is overdue. Based

on comments reported by the news media, it is clear that adminis-
tration officials did not feel they could successfully invoke Taft-
Hartley in the case of the west coast dock strike prier to the stop-
pages on the east and gulf ports, although certainly the west coast
dock strike constituted a regional emergency.
And my personal inquiry to the Department of Justice last year

produced the decision that the Chicago region tieu.p was not a na-
tional emergency. The price the people of major regions of our coun-
try have had to pay as a result of these strikes has been too high.
I hope, Mr. Chairman, that you will favorably consider my bill not

only as an amendment to the Taft-Hartley Act, but also as a part of
any other legislation on this subject that the committee may see fit to
refer to the Senate.
The CHAIRMAN. There has been considerable discussion at these

bearings about the impact on a region. The present law, of course,
depends upon a national emergency affecting the health and safety,
and there has been, as I say, a lot of discussion about regional
emergencies.
Your bill would use the same approach as Taft-Hartley when a

major region was faced with emergency.
Senator MILLER. Right.
The CHAIRMAN. Of course, there is no fine definition of major region,

and of course, that is no fine definition of what constitutes an
emergency.
Does your bill use the test of affecting the health and safety of the

region?
Senator MILLER. Yes, it would be on all fours with Taft-Hartley, in

that respect.
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I might say, Mr. Chairman, that I am very much aware that it
would be practically impossible to define with precision what we mean
by a major region. I think that it is well to leave that open for flexible
interpretation, although I am sure that legislative history would make
quite clear that we are talking about major regions, such as the west
coast, and problems such as the west coast strike, the Chicago and
Midwest areas, such as in the case of the transportation tieup I have
already referred to, or a Southeast or an eastern seaboard region. I
do not believe that we need to be deterred from trying to do something
about it because we have not defined with precision what is a major re-
gion of the country.
The CHAIRMAN. Well, it has been described here that a major region

had an emergency when there was a tugboat strike.
Now, most of our emergency situations have been found and Taft-

Hartley has been applied when the national health and safety was
affected.
Your statement deals primarily with economics, with the dollar

losses that follow a stoppage. Yours is more of an economic emergency
as you have described it.
Senator MILLER. Well, I have alluded to these two instances to

merely show you the seriousness from an economic standpoint and I
think, Mr. Chairman, that we would be putting a blindfold over our
eyes if we did not realize that this serious economic impact to a region
does affect the health and safety of the people in the region.

Believe me if the farmers of a region are not able to move their
grain, this is going to have a serious impact on the people as far as
production of foodstuffs is concerned because your farmers are not
going to be able to survive.
You mention the tugboat situation in New York, and I am familiar

with that because one time when I was attending Columbia Law
School, as you did, I know there was a tugboat strike on, and if there
is anything that can paralyze the New York-New Jersey area, it is a
tugboat strike.
If the committee in its wisdom thinks that this should constitute an

example of a regional emergency, all it has to do is to so state in its
committee report. It is a matter of legislative history. I would leave
that up to the committee to do that. But I am sure that the legislative
history as contained in the committee report can supply sufficient
guidelines for implementation of a bill such as mine.
The CHAIRMAN. The present administration seems slow to use Taft-

Hartley and reluctant to see the national emergency in a strike that
occurs only in a region as with the west coast dock strike.
Senator MILLER. That is correct, and the same way with the Chicago

area. I telephoned the proper people in the Department of Justice
last year because this was impacting on all of the States around the
Chicago area, and I was advised that they could not make a finding
that this constituted a national emergency, recognizing at the same
time that it was certainly a regional emergency. You simply have to
have the authority to cover regional emergencies.
Mr. Chairman, regional emergencies can have an impact on the

overall well-being of the United States sooner or later. The immediate
impact on the people of a region can be terribly severe, and sooner or
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later the Congress of the United States is going to have to pick up the
tab of the social consequences, not to mention the economic conse-
quences which are severe. And as I have said in my testimony, they
have already been too high.
The CHAIRMAN. You are a very able advocate; you have given us a

lot to think about it.
Senator Packwood?
Senator PACKWOOD. Having gone through the rail and dock strike

in the Northwest at the same time, I can well appreciate your com-
ments about a regional emergency as a disaster.
Should this committee do nothing else but change the Taft-Hartley

definition from national to regional, that would be a substantial change.
Senator MILLER. Well, I appreciate that comment. I feel the same

way about it. I would hope that the committee could see fit to provide
a better mechanism than what we have already, but if there is nothing
else done by the committee except to extend this authority to regional
emergencies, it will have performed a great service to people of this
country.
The CHAIRMAN. We are discussing here—and this had gotten by

me—the injunction obtained last night also ran against the Chicago
grain elevators strike. I did not appreciate that.
Now this, the grain elevator strike in Chicago, has been running a

month; do you know Senator Miller?
Senator MILLER. I do not know, but I do know that an injunction

under Taft-Hartley covering the west coast ports and the gulf coast
ports, which has not yet been done, I would say, would help to relieve
a tremendous amount of hardship.
From a national picture, there is also a tremendous amount of grain

moved out of the Chicago port. So I can understand why they would
cover it.
I might say, Mr. Chairman I do not understand why they have

not seen fit to extend the injunction to the gulf coast ports.
The CHAIRMAN. It seems to me that the present law can be found

as authority to deal with a situation in a region if the President wants
to use the present law that way.

Senator MILLER. Well, I think that there must be a finding of a
national emergency. 

Now, 
the question then is, how do you implement

the authority under Taft-Hartley to relieve the national emergency.
You are not going to relieve the national emergency if you do not

cover the various pieces that fit into what cause the national emerg-
ency. The Chicago port area is one of the pieces. If you leave it out,
you are not going to have an effective solution to the national
emergency.
So I do not believe that the President can deal with a regional

emergency under the present law, although I think it would be dere-
lict if he did not try to deal with each piece that fits into the national
emergency once the national emergency has been found to exist.
The ClIAIRMAN. I have nothing further. Thank you very much,

Senator.
Senator MILLER. Thank you very much, Mr. Chairman.
The CHAIRMAN. Our next witness is Congressman James Harvey,

who has introduced a disputed bill in the House of Representatives.
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STATEMENT OF HON. JAMES HARVEY, A U.S. REPRESENTATIVE IN
CONGRESS FROM THE EIGHTH DISTRICT OF THE STATE OF MICH-
IGAN, ACCOMPANIED BY MICHAEL WEINBERG, STAFF MEMBER

Mr. HARVEY. Mr. Chairman, my bill has been introduced several
different times in the House and it is similar to S. 2655.
The CHAIRMAN. And your number? Of course you have a separate

introduction. You are the first sponsor?
Mr. HARVEY. Yes sir.
The CHAIRMAN. We welcome you to the committee and are pleased

to hear your testimony on this legislation.
Mr. HARVEY. Thank you very much, Mr. Chairman.
Let me first of all introduce the young man with me on my staff

who is Michael Weinberg, and say Mr. Chairman that in the years
I have been in Congress this is the first time that I have requested per-
mission to impose myself on any committee of the U.S. Senate.
But I felt that this, No. 1, was a very vital subject to our country.
The CHAIRMAN. Well, it is no imposition. We welcome you here

and I will say this, I think you are the first Member of the House
that has come over with charts to make it crystal clear to us.
Thank you very much.
Mr. HARVEY. And No. 2, I was going to say that our committee, our

Subcommittee on Transportation and the House Committee on Inter-
state and Foreign Commerce, has just finished its hearings on this
same subject matter. We have not yet gone into our markup sessions,
but we have completed our hearings.
And No. 3, Senator Stafford, who was one of the sponsors of the

same bill that I had introduced earlier in the House, has since that
time introduced this bill 
The CHAIRMAN. He was a sponsor in the House as well?
Mr. HARVEY. He was a sponsor in the House as well. We now have

some 71 sponsors in the House, both Democrat and Republicans, both
liberal and conservative in both parties, which is quite a substantial
number.
(Discussion off the record.)
Mr. HARVEY. I might ask permission, if I could, Mr. Chairman, to

include my statement in full, and if it is all right, I will perhaps
cover the first few pages of it and discuss 
The CHAIRMAN. Well, that will be all right and it will be included

and certainly we will study it later.
Mr. HARVEY. I will just cover the first few pages and not tie up

too much of your time.
Mr. Chairman, as a member of the Transportation and Aeronautics

Subcommittee of the House Committee on Interstate and Foreign
Commerce, I have long been aware of the problem now being studied
at these Senate hearings and at the hearings just recently concluded
by our subcommittee in the House. National railroad strikes have been
recurring with all too familiar regularity since I first came to Congress
almost 11 years ago. Each time, to prevent economic hardship and to
protect the public welfare, Congress has enacted temporary, 11th-hour
solutions.

It's time—unquestionably late but still of great necessity—that this
Congress show both the political courage and leadership that is so
necessary in controversial legislation such as this.
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The 92d Congress, unlike those of the past, must have the courage
to tell both management and labor that our Nation's 220 million
people can no longer be pawns in all too frequent and crippling rail
strikes. The kind of courage that I refer to was best recorded some
years ago by a member of this great body, the late President John F.
Kennedy, in his book "Profiles in Courage."
It has been easy—too easy—for past Congresses to "ride the tide"

of management-labor rail disputes. Emergency strike legislation has
languished over the years. I submit, however, it's time that this Con-
gress seize the opportunity and enact historic permanent legislation
that is reasonable and fair to all concerned.
I believe sincerely that if Congress fails to act soon, we who serve

as Senators and Representatives had better "bone up" on how to run
the railroads. "Nationalization" used to be a dirty word. More and
more thought, however, is being given to such Government action. Just
last week, in testimony before our House subcommittee, C. L. Dennis,
Brotherhood of Railway, Airline and Steamship Clerks, Freight
Handlers, Express and Station Employees, outlined a legislative pro-
posal that would authorize the President to "take possession and con-
trol and to operate the rail transportation system or systems involved
in unadjusted labor disputes."
On the same morning, a representative of the American Bar Asso-

ciation listed "executive receivership" as a possible alternative for the
settling of rail disputes. Two of my colleagues in the House—Con-
gressman Pickle and Congressman Dingell—have introduced legisla-
tion that calls for Government seizure in times of emergency disputes.
I note also that Senator Javits' Emergency Labor Disputes Act of
1971 includes possession as a 'Possible alternative solution.
I do not believe this is what our country wants or needs. We in

Congress have an obligation to give our free enterprise system a
chance. Frequent rail and air disputes are economically devastating.
We cannot and we must not tolerate them any longer.
Just recently, the United Transportation Union concluded the first

selective rail strike in railroad history. The difference, however, be-
tween this so-called selective strike and a national walkout was hard
to discern. Without court-imposed limitations, the strike affected 17
percent of the revenue ton-mile capabilities in the Eastern region, 26
percent in the Southeastern region, and 43 percent in the Western
region.
In all, 10 class I carriers were struck. If the unions had escalated

the walkout on August 6 as planned—fortunately the strike was settled
on August 2 43 percent of the Eastern region and 55 percent of the
Western region would have been without rail service. And it is interest-
ing to note, Mr. Chairman, that these figures would far exceed the
limits of selective strikes as defined in the bill backed by organized
labor itself, which is, of course, no more than three carriers in any
region and no more than 40 percent of the revenue ton-miles. To the
California farmer, the West Virginia coal miner, the Georgia poultry
grower, or the Oregon lumberman, whose reliance on rail services is
total and limited to one carrier, the effect was hardly selective.
During the August recess, I contacted some of the Nation's major

industrial and agricultural associations to determine the effect of the
UTU selective strike on their industries. The answers are startling.
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Curtailment of rail service in Oregon alone amounted to a $19.4 mil-
lion daily loss in the forest products industry. The daily loss to the
California economy from the inability of the farmers to ship their
produce reached $11.2 million. Chrysler reported that if the strike had
continued for another 2 weeks, it would have been forced to close 35
plants and to lay off an estimated 110,000 workers.
While the strike is generally accepted as a basic right of the Amer-

ican worker, it is clear that the "selective strike," as currently prac-
ticed, is little improvement over the national strikes which have
occurred in the recent past in the railroad industry.
In light of the Delaware ce Hudson decision, we in Congress must

admit that the rail unions now have the right to call selective strikes.
From the testimony in my own subcommittee it is obvious that the
railroad brotherhoods have fought long and hard for this right, and
they do not intend to relinquish it.

It is unrealistic to assume that Congress will act to remove this right
and, yet, we clearly cannot permit selective strikes to remain un-
bridled. What is needed and what is provided in the legislation which
70 cosponsors and I have proposed is that the right to a selective strike
be circumscribed with appropriate safeguards for the public interest.
Both the burden of unlimited selective strikes and the threat of na-
tionalization require that this Congress find a solution to rail indus-
try disputes.
In my remarks this morning, I will address myself only to those

issues relating to emergency rail and air disputes. While I realize that
this committee has before it legislation—notably Senator Javits'
Emergency Labor Disputes Act of 1971 and Senator Brock's Manage-
ment Labor Commission and Court Act—which speaks to labor dis-
putes in general, my work has been confined to amending the Rail-
way Labor Act of 1926, chiefly because the inadequacies of that act
have brought emergency rail disputes to Congress so many times in
recent years.
This committee has and will hear testimony supporting the positions

of both labor and management. Both groups have presented legisla-
tive packets favorable to their own positions. Clearly, we need a com-
promise solution, one that addresses itself to the realities of a very
complex situation. We need legislation that will not neglect the court-
imposed right of selective strikes, while at the same time provide for
mechanisms that will handle these strikes should they escalate to a
point that threatens the national health or safety. It must be an equi
table solution, and one that is favorable to the administration, for they
will have the burden of enforcing it.
In recent years, the outcome of rail strikes has been fairly predict-

able; the threat of a complete stoppage of rail transportation forces
the President to turn the matter over to the Congress. Here the sub-
stantive details of the individual dispute are settled, in whole or in
part, in committee and on the floor of the House and the Senate, the
unions are required to resume their jobs, and the Nation's railroads
operate again.
During the recent UTIT strike, however, the circumstances were

somewhat different. The Supreme Court, by refusing to overturn a
district court ruling, affirmed the right of the railroad unions to strike
selectively. When national bargaining between the UTIT and the car-
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riers broke down and all provisions of the Railway Labor Act were
exhausted, the United Transportation Union elected to strike first
four and then six additional carriers; five more were scheduled to be
struck if the walkout had not ended when it did.

Since it is no longer required to shut down all the Nation's car-
riers simultaneously, and since a major part of the rail transporta-
tion system was supposed to continue to operate, the UTU presumed
that there would be no national emergency and, consequently, no need
to involve the Congress in order to terminate the strike. Eventually,
the UTU felt, a settlement between the disputing parties would bring
the selective strike to an end. That is precisely what happened, but
not until the Nation suffered very severe economic consequences and
the administration came within a whisker of calling once again for
emergency legislation.
There is much to be said for using selective strikes in the rail in-

dustry labor disputes, provided, however, that proper safeguards and
limits are applied. It has been the advent of national bargaining and
a presumption that all carriers had to be struck, together with a public
antipathy to such nationwide strikes, that have led to the unique situ-
ation in which the rail industry finds itself. Any possible remedies,
such as the judicial ruling for selective strikes, which will preserve the
benefits of national bargaining without inducing the national strike
congressional settlement syndrome, should by all means be given seri-
ous consideration.
The public interest, however, is still not met under the present new

selective strike situation. That is, the resulting economic impact on
business and commerce, as well as the general disruption of public
affairs, is such that public opinion will not long permit the adminis-
tration and the Congress to stand idly by.
In addition, under present law and judicial rulings any selective

strike is very apt to escalate to a full, nationwide strike and this is
just about what happened in the month of August. This could occur
either as a result of careful move and countermove by the carriers
and union managements, or uncontrollably through individual car-
rier lockouts or wildcat strikes as the situation deteriorates across the
country.
Now it must be admitted that the concept of public interest is one

which has never been, and may never be satisfactorily defined. For
example, a major auto manufacturing strike such as we experienced
last year, or a shutdown of the steel industry, may well be funda-
mentally more disruptive of the country's well-being than would stop-
ping the Nation's trains. Whether any one of these is to be considered
a national emergency, however, depends on many factors, including
the decisions of the Chief Executive, as well as the mood of the public.

Consequently, we can never hope to see laws written which will
specify exactly to what degree a union can strike, or precisely when
management is justified in a lockout. It may be that some day we will,
in fact, proceed beyond today's acceptance of the strike and lockouts
as tools of legitimized economic warfare in the settlement of questions
of working conditions.
But until that new day dawns, we need somehow to find a balance

between three contending rights: That of the individual to work only
under conditions acceptable to him, that of management to operate
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its business in an efficient and profitable manner, and that of the
public to be protected from undue disruption of its affairs due to
conflicts between the first two rights.
I believe that there are solutions to the problem. Certainly, the

present law covering the railroad industry has not worked, as evi-
denced by the number of times the Congress has been required to
intervene. And the recent interpretation of the right to strike selec-
tively cannot be the final answer, since escalation to a national or near
national shutdown is highly probable.
What is needed is twofold. First, a revision of law which will re-

store the incentive to the parties to undertake serious collective bar-
gaining and to reach settlements without each time, resorting to Con-
gress. Second, a revision of law which will enable the President, if and
when negotiations nevertheless have failed, to take administrative
actions until a resolution of the conflict is achieved.
With regard to this latter point, a key requirement is flexibility.

Certainly, no one administrative procedure will be appropriate for
all of the different situations and the wide variety of substantive
issues which will arise in the future.
The President must, therefore, be provided with a variety of tools

with which to work. And, if these tools are in fact sufficient, he must
be given the power—indeed, he must be required—to use them judici-
ously but inexorably until the dispute at hand is settled.
But this very flexibility, which is so necessary when finally needed,

is also the key element in avoiding the need for its use in the first
place. For almost every knowledgeable observer agrees that it has
been the certainty of governmental action which has, in the past. con-
tributed most to the failure of collective bargaining in the railroad
industry. A situation is needed in which neither party can foresee that
the Government will intervene to use their potential advantage. Then,
and only then, can the usual procedures of collective bargainino: move
forward fruitfully.
There have been several procedures or solutions that have been pro-

posed to remedy the problem. Several members of the Senate have
introduced legislation, some of which I have mentioned.
I want to say just a word now about the Railway Labor Act as it

exists today.
Looking at the chart there to my left you can see that if the labor-

management bargaining conference fails to solve a dispute. the Na-
tional Mediation Board is required to use its best efforts to bring them
to agreement. If it fails, and if either party then refuses to submit the
dispute to arbitration, the parties are then required to retain the
status quo for a period of 30 days.
During this period, the President may create an emergency board

to investigate the report within an additional 30 days. After the re-
port, a third waiting period of 30 days is provided after which the
parties are free to resort to self-help. That is, the carriers can insti-
tute changes unilaterally, and the unions can strike, either nationally,
or now, selectively.
Among the various proposals now under consideration, the one

which will most drastically affect not only the major dispute provi-
sions, but also the entire Railway Labor Act, is the administration
bill, S. 560. This bill would transfer rail and air labor relations bodily
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from RLA to the Taft-Hartley Act. Then it would add new provi-
sions to Taft-Hartley to cover major disputes in the entire transporta-
tion industry.
I think in my own judgment, Mr. Chairman, the administration bill

would be better than no solution at all, but I must say to the committee
that I do find that it has several defects in it, which I think should be
corrected, and which cause me to disagree with the approach that they
take.
I first of all disagree with eliminating the Railway Labor Act. I

think that the long history of that act since 1926 has stood our country
well. A very useful case history has been built up. I can tell you from
the testimony before our subcommittee that all of railway labor will
fight this tooth and nail if we try to abandon the Railway Labor Act.
They know how it works, they believe in its function, and they like

it very much.
I think also that the maritime, the longshore, the trucking industry

are all unique. I think they differ from the rail and the air industry.
I see no need to lump them together.

It has been our thought, as we worked on this in the House, that,
frankly, if we could find a formula for the solution of this problem
as it applies principally to the rail industry, and also to some extent to
the air industry which is covered under the Railway Labor Act, we
would be fortunate. We would start small and continue to use the Rail-
way Labor Act. If that formula worked, we would have plenty of
time after that to spread it to other industries for the settlement of
these disputes.

Obviously, what the administration bill does to the Taft-Hartley, as
you can see on the chart up there, is that after the familiar 80-day in-
junction, they would submit three new Presidential options.
The first one is partial operation. I don't have to describe it to you

because you have read the bill, I am sure. But it would have a com-
mittee decide just how much each carrier should curtail its operation.
I would say to the committee that I very seriously question this. I

think it is quite a bureaucratic approach, and I can't believe today that
partial operation of our railroads is a solution to any dispute, really.
Having the Federal Government make the decision as to how much

the carriers themselves should curtail their operation is to me pro-
jecting the Federal Government right into the midst of the dispute be-
tween carrier and labor, and this is wrong.
The second and third option is a 3-day delay and the final offer se-

lection which I think is very good. I will have something more to say
about it in a few minutes.
My own feeling is that the major error in the administration bill

is that it limits the President to the exercise of only one option. I
don't know how you feel over here in the Senate but at least a good
many of us in the House feel that this is wrong. lire feel that over the
last 10 years we have had many rail disputes, and they have seemed
to come every 6 months or every year, and in each case they come be-
cause there is no solution in the Railway Labor Act. The next step is
for the President to send it to Congress and ask the Congress to act.
If there is one thing that we are agreed upon, it is that we want a solu-
tion that does not cause Congress to have to step into the picture.
Now, in the administration bill, if partial operation did not work,

the President's only solution would be to come to Congress. If he
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should choose a 30-day cooling-off period and it didn't work, hewould have to come to Congress. As I say, I think this is a major errorin the administration bill.
I would like to say a word about the labor bill, the bill introducedby the chairman and Senator Kennedy here in the Senate. Again, thismodifies the Railway Labor Act which I happen to agree with, butthe alternatives that it offers after the Presidential Emergency Boardare certainly very, very few, if any at all.
As I read the bill, it offers very simply two alternatives. One is thenational strike which we have been presented with in the past, and oneis a selective strike.
The selective strike, it is true, is defined. It is defined with verybroad limits as being no more than any three carriers in any region ofthe country that affect not more than 40 percent of the revenue ton-miles. But the definition has little meaning, it seems to me, if you con-tinue beyond the selective strike and go to the national strike itself.I would point out beyond that, the language in the bill authorizinga national strike certainly would prevent the President from inter-vening in that particular case, because if Congress has authorized it,I don't know how in a national strike he is going to come in and inter-vene. I think that would be a mistake.
It also removes from the carriers the right to make work rules,changes, or a lockout, and it seems to me that this is a mistake. It

changes the balance of power and vests all the power in one party.
The CHAIRMAN. We are going to turn your page to another chart.I wonder if Mr. Weinberg would show where on the chart would the

designation partial operations fit under S. 832?
Mr. WEINBERG. AS I read it 
The CHAIRMAN. See, there is the authority of the Secretary of

Transportation to require partial operation for essential commodities.
Mr. HARVEY. That is right that is correct.
The CHAIRMAN. Where is that on the chart? Just so we get the

scheme.
Mr. WEINBERG. They would have to come off of both the national

and selective. As we read the bill, if the Secretary permits it, that is
essential for the national health and safety. They can be authorized
to be transported either if there is a national strike in process, or if
the roads under selective strike are due to carry these commodities.
The CHAIRMAN. Would it be an inordinate request for me to ask youto put that down before the next showing of this?
Mr. WEINBERG. NO.
Mr. HARVEY. We would be very happy to add it, Mr. Chairman.Obviously, that is contained in your bill, just as it is contained in the

Stagger bill in the House.
I might say, however, that I don't think any more highly of partial

operation under this bill than I do under the administrative bill. Ithink that it is subject to the same objections in both cases.
The CHAIRMAN. Well, you said that earlier, but I do think that it

should be included in this description.
Mr. HARVEY. We certainly stand corrected in that regard. Let mesay, Mr. Chairman and members of the committee, the big evident ob-jection to the labor bill, other than it would continue to permit a na-tional strike, it still fails to provide a solution for a national strikewhere the small strike is escalated into a national strike.
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This is just precisely what happened in the month of August of this
year. This bill would not have solved that 'problem bec4use the limits,
the limits of the selective strike as defined in the labor bill, 40 percent
of the revenue ton-miles would have been exceeded had the UTU
carried out their threat. Actually, they were exceeded in one region of
the country as it was, and this bill would not have solved the problem.
Would you turn to the next chart, please.
The CHAIRMAN. Before we get off this. It was just pointed out to me

that in S. 2655, Senator Stafford's bill, which I gather is identical to
yours 
Mr. HARVEY. Yes, indeed.
The CHAIRMAN (continuing) . There is this provision. It is on page

66—B.
Mr. HARVEY. For limited partial operation.
The CHAIRMAN. Yes.
Mr. HARVEY. That is correct. We recognize that it has some merit,

let's say. It has some merit, so we have included it, but I don't think it
should be one of the options, Mr. Chairman, that the President should
have to rely on or come back to Congress.
The CHAIRMAN. This is all proof of the pudding. This is a tough

and complex problem we are dealing with.
Mr. HARVEY. Yes, indeed, it is; and you will note that our bill also

authorized selective strike which the other bills don't. We don't say
that the labor bill is all bad or all wrong; we think it has some merit.
We think the administration bill also has some merit, and we have
tried to seize what we think are good aspects of both bills and to com-
bine them into a single approach if we can.
If I could now turn to the bill that I first introduced in the House

and that Senator Stafford has since introduced in the Senate. As I
mentioned, we now have 71 cosponsors on this bill. It is a compromise
bill.
We started out by retaining the Railway Labor Act for the reasons

that I mentioned. And I might point out first that the provisions of the
Railway Labor Act are the same right across the top of the board, be-
yond the Presidential Emergency Board and the waiting period, until
we come down into the presidential options. Then, we start out with
selective strikes. We provide that they shall be permitted and that
labor has a right to these selective strikes.
As I said earlier, they have won this in the court. I think they are

going to be very reluctant to give up the selective strike, and I cannot
see this Congress either in the House or the Senate voting to take away
this right to selective strike.

Consequently I have felt all along, as have many of those in the
House. that our job was to basically define this right to selective strike
within tolerable limits. We try to do that where we provide that the
strike shall be permitted unless the President shall find that they would
cause immediate imperilment of the national health and safety.
We have a provision in the bill also that would provide—we call it

an antiwhipsaw provision. It would provide that any selective strike,
that any settlement must in turn be offered by the union to all of the
carriers.
Our second option 
The CHAIRMAN. Now, wait; let me understand.
That one got by me. Would you say that again?
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Mr. HARVEY. We provide, first of all, Mr. Chairman, for a selectivestrike.
The CHAIRMAN. Yes.
Mr. HARVEY. We define it although our limits differ.The CHAIRMAN. 100 percent?
Mr. HARVEY. It is two carriers. Instead of being 40 percent of therevenue ton-miles it is 20 percent of the revenue ton-miles. But then weprovide that in that selective strike that whatever agreement is reachedbetween labor and management must in turn be offered by the unionsto the other carriers. Do you follow me?
The CHAIRMAN. Yes.
Mr. HARVEY. We do this to prevent the whipsawing, for example,that has taken place particularly in the airline industry in recent years,where one union has struck this carrier and then jumped to anothercarrier, and sought to raise their demands. We feel that selective strikecould be utilized in this fashion, within tolerable limits.
Senator PACKWOOD. May I ask a question?
Congressman, do I understand that if one road is struck in a weekand your ton-mile weight does not apply and whatever the effect ofthat strike on that one road might be on the region, it in no waychanges the effect of your act?
Mr. HARVEY. Yes. And we had to do that because of the Pennsyl-vania Railroad. The Pennsylvania Railroad would, of course, exceedthe limits of our bill with reference to revenue ton-miles; is thatcorrect?
Mr. WEINBERG. Yes.
Senator PACKWOOD. So if the Pennsylvania Railroad is struck, yourbill has no way of ending it?
Mr. HARVEY. Except that the President would have the right under

the legislation I propose to find that a selective strike under any cir-cumstances could imperil the national health and safety.
Senator PACKWOOD. That is why I wasn't sure. I wasn't sure if your

bill read in such a way that if only one carrier in a region is struck.
that it really doesn't matter what the effect is; do I read it wrong?
Mr. HARVEY. You read it wrong because it always matters what the

effect is. The President always has the right. In fact, we require that
the President, before the selective strike takes place, must first certify,
Senator Packwood, that the strike will not affect the national health
and safety.
There are obviously some roads that can't be struck. I have in my

district where Senator Packwood has been on occasion, one of the
shortest lines in the country, less than a hundred miles long and very
profitable. If it went on strike it wouldn't affect the country at all.
There are many like that, I am sure.
There are others where one line being on strike, such as the Penn-

sylvania Railroad would very well affect the country. The President
always has the right also to end the strike at any time that it affects
the national health and safety.

Senator PACKWOOD. But he has to make the finding of emergency.
That is what I am getting at. He has to decide that a strike at the
Pennsylvania or the Southern Pacific does affect the national health
and safety.
Mr. HARVEY. That is correct.



331

Senator PACKWOOD. And if he doesn't make that finding or the Court
doesn't sustain that finding, then there is no way to end a strike of one
railroad in one region?
Mr. HARVEY. If he finds that it doesn't.
Senator PACKWOOD. Or if somebody takes the President to Court

on it.
Mr. HARVEY. Well, it is provided in the bill, however, that if the

circumstances change that his findings can change, and he can there-
after make a different determination and end the strike. It is entirely
possible that he starts out with a finding that the strike of a paricular
line will not affect the national health and safety and that after the
course of 6 months or 7 months or 9 months or a year that he finds that
the particular strike does affect the national health and safety. At that
point he could intervene and he could go to one of the other options:
either the 30-day delay or he could go to final-offer selection.

Senator PACKWOOD. But he has to make that finding?
Mr. HARVEY. Yes.
Senator PACKWOOD. It is inconceivable that the Pennsylvania Rail-

road would be struck for a very lengthy period of time without sub-
stantial effect on the Nation. And that strike going on for 30 or 60
days. We have got a half or a third of the people in this country using
that one railroad.
Mr. HARVEY. Well, I think you are probably very close to being cor-

rect and that is one of the railroads that comes too close to being the
lifeblood of our country. It affects the industry on the east coast. It
affects our auto industries in the Midwest.
Not only that, let's say, it connects with other lines, probably more

than any other railroad in the country. Yet, I would not want to say
to the employees of the Pennsylvania Railroad that never, under any
circumstances, can you go on strike for any period of time. I think
that that finding should be made by the President if that is the case.

Just in conclusion, Mr. Chairman, I wish to point out the other
two alternatives that we have set out on the chart. The one is a 30-day
cooling-off period, and the other is final-offer selection, which is iden-
tical with the one in the administration bill. We do require that the
offers be sealed offers. We do feel that that would have some merit as
far as organized labor is concerned.
I think there are any number of options that we could add to this if

we wanted to. The most important feature of the bill that we have in-
troduced and that Senator Stafford has introduced however

' 
would be

the sequential aspect of the bill. In other words, it gives the President
the right to take not just one option but any one of several options.
And I think that this is necessary. He can, if he feels the parties are
very close to settlement, take a 30-day delay. If that 30 days expires,
certainly he ought to be able to go to the option of final-offer selec-
tion without having to come to Congress to do it.
Mr. Chairman, I have more than abused my time here. I have taken

more tirn than I have intended, but I want to say to the committee
that I very much appreciate the opportunity to appear before you to-
day. If I can answer any questions I would be delighted to do so.
The CHAIRMAN. I have suggested to Senator Dominick, the author

of one of our bills, that if he had any questions I certainly hope that
he would address them to you.

70-725 0-72-pt. 1-22
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Senator DOMINICK. Mr. Chairman. I want to say at the outset that
I have been extremely interested in listening to Congressman Harvey's
statement. I know how deeply he has considered emergency strikes,
and their possible resolutions. I don't think I have any particular ques-
tions at the moment except for the following, which I will try to
phrase in this manner, Jim.
Does your bill affect industries other than those covered by the Rail-

road Labor Act, such as the longshoremen, who for example, are
presently striking?
Mr. HARVEY. No, our bill would only cover the railroad industry

and the airline industry. As I mentioned earlier, before you had come
in, Senator

' 
it was our feeling that each of these industries are unique.

It was our feeling that the Railroad Labor Act has a very useful his-
tory and it is our knowledge that the organized labor wants very much
to retain the Railway Labor Act under any and all circumstances.
It would not, however, cover the longshoreman strike. It would not

cover many other strikes.
Senator DOMINICK. Have you given any thought to the idea of pro-

viding the Presidential Emergency Board with similar powers in the
event that the Presidentially ordered cooling-off period under the
Taft-Hartley Act proves unsuccessful in reaching a settlement? In
that way you could affect both the longshoremen's type strike and also
an extended steel strike which we had a few years ago.
Mr. HARVEY. Well, I personally would have no hesitancy about sup-

porting such a bill. It would not bother me one bit. I personally would
support a bill containing compulsory arbitration, but I have tried to
be realistic as to what would pass, first of all, our committee in the
House. And then what would pass the House as a whole. This bill is
what we have come up with in that regard.
I think there is no question that some sort of change in our labor

law with regard to some other industries is desirable. I do question
whether or not such a change could be enacted practically in this
particular Congress. And I would say to Senator Dominick that in
the 11 years that you and I have been in Congress together, I do not
recall once a maritime strike or longshoremen strike coming before
Congress. All of those have been settled after the Taft-Hartley. The
ones that have come before us have been the railway strikes.

Senator DomiNicx. It is my hope that the strike will fall now with
the Presidential decision. We had a real bad problem if you remember
in the steel industry a few years ago, and obviously whether it is a
longshoreman strike or whether it is a steel strike or whatever it may
be, the general public in those effected areas are practically wiped out
by the strike regardless of whether it was a steel, longshoreman, or
railroad strike.
Mr. HARVEY. Well, both acts are deficient in that regard. They pro-

vide no solution after the present procedure.
Mr. DomiNicx. Mr. Chairman, if I may I would like to introduce

at this point a statement I have made in the record and comment a
little bit on the same points that Congressman Harvey has made. I
would like to have you up here, Jim.
Mr. HARVEY. Thank you, sir.
Mr. DOMINICK. And I would also like to say that I am not wedded

particularly to the exact provisions of the bill that I have introduced,
although I think it does offer some alternative which are not in the
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Javits' bill and which perhaps are not even in the Harvey-Stafford
bill. I would also suggest that in the event we get around to making
a decision on what we are going to do, that we consider the possibility
of establishing some kind of a board in the event that the cooling off
period of Taft-Hartley does not work and provide a settlement so that
the operations for a final settlement of some kind will be applicable

in those types of situations, as well as under the Transportation Act.

The CHAIRMAN. Yours deals with transportation?
Mr. DOMINICK. Mine deals with transportation, but what I am

saying is it could easily be made an amendment which would be

effective on all other major impact strikes.
The CHAIRMAN. That statement will appear in the record at the

conclusion of Congressman Harvey's.
Do you have anything further?
Senator PACKWOOD. Yes; I have got a couple of more.
Jim, I have always been at a loss to understand how they lump

the airlines and the railroads together and say that they are different

than other forms of transportation. What we are really talking about,

I think, in terms of endangering the national health and safety is this:

The movement of freight and not the movement of passengers and the

airline industry hauls so little freight- that I do not know how you
can lump it and say airlines in the same breath as railroads and
exclude trucks which are more intimate and necessary for the move-
ment of freight than the airlines?
Mr. HARVEY. Well, Senator Packwood, I would not submit that there

is great logic to that particular lumping. The reasoning is as you
suggest that because they are lumped together in the Railway Labor
Act themselves. In the Railway Labor Act themselves the rail and
the air industries are just as different as can be. I know that you have
scheduled here, yet this morning, Mr. Tipton and members of the
ATA and they will tell you of those differences, obviously. The dif-
ference is that when Northwest Airlines, for example, goes on strike,
going out to your home country, there is still United Airlines that
carries freight and passengers, and there is still the railroads and the
trucklines. So really you do not have the problem that you could
have when a railroad goes on strike. Usually you have one railroad
serving an area. In some areas there are two and possibly three, but
in most parts of the country there are only one. I cannot defend
making the distinction. If I had my "druthers," as they say, I would
like to solve the problems of all the transportation industries at one
time. But I have been in Congress long enough to know what a
momentous task that would be.
It was our hope, as I said previously, that we could find some sort

of a compromise formula, start small in the Railroad Labor Act in
these industries and then if it worked, to spread it to the others.

Senator PACKWOOD. As I understand your bill, and I want to make
sure T understand this, the options do not have to be selected in the
order shown; the President has the right to choose any he wants to?
Mr. HARVEY. With one exception. That would be the selective strike.

We do provide that the unions have a right to strike selectively within
the limits that we provide and providing it does not affect the national
health and safety.
Senator PArimoon. I have nothing further.
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Senator DOMINICK. Could I ask one more question?
The CHAIRMAN. Certainly.
Senator DOMINICK. Are you changing the wording as to when the

Emergency Board would be appointed? In other words, now it must
be considered almost a national emergency practically before you can
do anything effectively. Are you assuming that you are going to have
a national emergency again?
Mr. HARVEY. No, the threshold tests in both cases, for the Railway

Labor Act and for the Taft-Hartley, are both. the same. The one is
an interruption to commerce in any region of the country in the Rail-
way Labor Act, and the other is a national emergency as spelled out
in Taft-Hartley. We do not change that whatsoever.

Senator DOMINICK. Well, the difficulty is that up to date the regional
concept which is implicit in the Railway Labor Act, has not been
applied, in my opinion.
In other words, the act says deprive any section of needed trans-

portation, but it has not really been followed that way, as far as I
can see.
Am I wrong in that?
Mr. HARVEY. No, I think you are correct that the President in each

case has looked for an effect on the national health and safety rather
than on an interruption of commerce, to any region of the country. He
has not really made any sharp distinction between the Railway Labor
Act and the Taft-Hartley in application.
Senator DOMINICK. If you leave the wording the way it is, in your

opinion could this then be applicable under your bill to the Pennsyl-
vania Central situation where you only have one railroad on strike
Mr. HARVEY. Yes, I believe you could. Certainly, because the Presi-

dent could still find in that case that it would affect the national
health and safety.
Senator DOMINICK. By the time that you get down to the final

operations that you have on your chart here, you have gone through
a reasonably long period of time.
You have gone through a 30-day wait following the National Media-

tion Board and then you have a Presidential Emergency Board and
you have another 60-day wait. So you have had quite a period of time
while the strike has been in existence in one form or another?
Mr. HARVEY. That is correct.
Senator DOMINICK. Then you come down to your presidential opera-

tions. He has another 30-day cooling-off period. Now, you have al-
ready been going on an awfully long while before you get down to
that and it seems to me unlikely that that would be used. Second, I
think it would be awfully unlikely for the President at that point or
the Emergency Board to say. OK, make a selective strike since they
have already been on strike for that long. Therefore, you come down to
the final operation, it seems to me, which it the final offer selection.
So, although, it looks like you have got three operations, you have

really only got one left?
Mr. HARVEY. Well, I would point out, Senator Dominick, that we

have provided that the President can use them in sequence. We had
considerable questions whether we should include the 30-day delay.
However I would point out that in the ETU strike in the month of
August, that just 5 days before the strike was settled, the New York
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Times and the Washington Post carried stories to the effect that settle-
ment of the strike was eminent. Then all of a sudden we were plunged
into despair because the strike had not been settled. If the deadline
had been there then the President would have had to make a choice of
what do I do.
We think that he should have a very flexible choice at this point.

If 1, or 2, or 3 or 30 days will help him get that strike settled
by collective bargaining, he ought to be able to proceed down that
route.
If on the other hand he feels that he wants to go immediately into

the final offer of selection, he ought to be able to proceed in that
direction.
Senator DOMINICK. The other question that I have in mind is this

One of the problems that many of the labor people both in the unions
and in management, have talked to me about is the fact that it seems
that almost every single major strike that we have had winds up in
the White House. That sooner or later people say, "All right, we can-
not bargain together and we cannot make a settlement this way be-
cause maybe one or the other of us would get a better deal if we go
to the White House."
So they would withhold making an agreement. It seems to me that

your machinery intensifies nonconciliation. That is why in our bill we .
got away from the White House involvement and simply had three
Secretaries appointed as the Board and kept it out of the White
House. A neutral Board can then decide without having the impli-
cations at least or the political pressures involved in strike settling.
Mr. HARVEY. Well, my only difference would be that I think when

you do get three Secretaries involved, you do have the White House
involved, and it does not matter what administration you have.
Harry Truman had that sign that said "the buck stops here." He

is responsible, the President is, for whatever action the Secretary
takes. He does bear that responsibility. I do not think he can escape
it. I think that is what final offer selection was designed to avoid,
and this is why I like it. It is a new procedure, but I think instead of
the President having to make this decision or instead of the Board
of Arbitration having to make the decision, the parties themselves
are forced together in their bargaining. They are forced to submit
offers and then one of those two offers is selected. I think this has
great benefit.

Senator Domirum Well, I think that that provision is in my bill
too and I think it ought to very definitely be an included option, but
I am just concerned over dumping everything in the hands of the
White House, but we will hold that position at the moment.
It seems to me that this a gain intensifies the problem we have had

in labor relations.
Mr. HARVEY. If I could only add one thing. The only thing worse

than dumping it in the hands of the White House, would be dumping
it in the hands of Congress. The Congress is ill prepared to brine,
about a settlement. They do not have the time and inclination to make
the study necessary in a situation like this.

Senator DOMINICK. I do not think you will get any disagreement
from a single member of this committee on that.
The CHAIRMAN. Senator Randolph.
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Senator RANDOLPH. In February of 1970 the administration, as I
understand it, proposed the bill?
Mr. HARVEY. It was about that date; yes, indeed, sir.
Senator RANDOLPH. Perhaps, Peter, you can help on that. Was that

the correct time? It seems to me it was February 1970.
Senator DOMINICK. I think that is correct, but I am not sure.
Senator RANDOLPH. It causes me to ask you, Representative Harvey,

and you have given certainly careful attention to this subject matter,
what would be your statement as to the reason that there has not been
any action on that leglislation ?
Mr. HARVEY. Well, I think that probably the legislation that this

committee is considering which is similar to that which we have just
finished our hearings on in the House, is probably the most controver-
sial legislation that the Congress could take up.

It is a matter of considerable dispute between Labor and Manage-
ment. There has been no meeting of the minds, whatsoever, and I
think that that would probably be the reason for it. Organized Labor,
Senator Randolph, has fought these changes that we are talking about
today. They have appeared in all of the appearances before our sub-
committee. We have had aat least, I would say, a dozen of their repre-
sentatives appear. In each case they have fought any solution which
gave finality.
In other words, when you go beyond the step in the labor bill of

either the selective strike or the national strike, when you try to
solve it by any means whatsoever, they have resisted at that particular
point. And in many respects I cannot blame them. I wish they thought
otherwise but after all they have won a new right to selective strike
in the Delaware and Hudson case. They guard that very jealously, and
they are not about to give it up. I think that is the reason for it.
Senator RANDOLPH. I read from an editorial in the San Francisco

Examiner of yesterday. It concludes, "It is high time Congress recog-
nize the semimonopolistic nature of both unions and management. . .
Now, this editorial uses the word management. You do not do that.

You just said unions, and I will continue.
. . in these essential industries and compel them, through passage

of the administration bill, to move goods and people without interup-
tions."
Mr. HARVEY. Well, sir, if I did not use management it was not be-

cause I intended to omit them, I would—and I had made clear in our
own hearings in the House, Senator Randolph, that this matter is
just like a divorce case, really. There is plenty of fault on both sides.
The failure of management to seriously pursue collective bargaining
in the Railroad disputes is clearly evident, and the failure of the unions
also to seriously collective bargain is evident. They both recognize
that the national strike was eventually coming to Congress. There is
plenty of fault to go around.
Senator RANDOPH. Mr. Chairman, with the permission of the mem-

bers of the committee, I would like to insert at this point this editorial,
"Taft-Hartley Act Not the Answer," from which I have just read.
The CHAIRMAN. Is there an objection to the request?
[No response.]
The CHAIRMAN. None is heard. It will certainly be included.
(The information referred to follows:)
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[From the San Francisco (Calif.) Examiner, Oct. 6, 1971]

TAFT-HARTLEY ACT NOT THE ANSWER

The failure of federal law to cope adequately with strikes in essential trans-
portation industries was demonstrated again this week when President Nixon
was compelled to invoke the Taft-Hartley Act against the longshore strike.
This settled nothing. The act can only halt the strike for an 80-day cooling off

period, after which the strike can resume.
The President's action was taken reluctantly. Both he and Labor Secretary

James Hodgson have publicly criticized the ineffectiveness of Taft-Hartley.
Hodgson asserting that it merely gives both sides an 80-day period in which to
refuel for renewed hostilities.
A committee of the U.S. Senate opened hearings this week on a bill to strengthen

Taft-Hartley, chiefly to make it applicable to regional as well as national
strikes deeply affecting the national welfare. But this is not enough.
The need for a federal law that will compel quick settlement of crippling trans-

portation strikes in a manner fair to all sides. Such strikes are simply unbear-
able because of the great damage they do to the nation's economic fabric and to
innocent victims—meaning shippers and travelers.
Such a law was proposed by Mr. Nixon to the Congress in February, 1970,

and has repeatedly been urged upon the lawmakers since. It would apply to all
major elements of the transportation industry—railroads, airlines, shipping,
trucking and longshoring.
The bill provides that at the end of an 80-day cooling off period the President

could exercise any of three options:
Extend the cooling off period another 30 days.
Require operation of a portion of the struck industry for up to six months.
Require a binding settlement based on final offers of the two contesting

parties.
Both houses of Congress have kept the Nixon measure in committee because

of opposition from management and labor, chiefly the latter. Meanwhile innocent
third parties, meaning the public, do the suffering.
It is high time Congress recognized the semi-monopolistic nature of both

unions and management in these essential industries and compelled them, through
passage of the administration bill, to move goods and people without interruption

Senator RANDOLPH. Representative Harvey, I have not had an op-
portunity to follow your testimony or read your statement, but I think
it is most helpful for such a student of the subject. You would rather
be called a student than an expert?
Mr. HARVEY. Yes, indeed.
Senator RANDOLPH. Because you are still groping for the answers,

but to come over from the other side of the Capitol I think is whole-
some, in a matter of this kind.
Mr. HARVEY. Thank you.
(The prepared statement of Congressman Harvey follows:)
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STATEMENT OF REPRESENTATIVE JAMES HARVEY
BEFORE THE LABOR SUBCOMMITTEE

OF THE SENATE COMMITTEE ON LABOR AND PUBLIC WELFARE

04 EMERGENCY STRIKE LEGISLATION
October 7, 1971

Mr. Chairman, as a member of the Transportation and Aeronautics

Subcommittee of the House Committee on Interstate and Foreign Commerce,

I have long been aware of the problem now being studied at these Senate

hearings and at the hearings just recently concluded in our Subcommittee

in the House. National railroad strikes have been recurring with all-too-

familiar regularity since I first came to Congress almost eleven years

ago. Each time, to prevent economic hardship and to protect the public

welfare, Congress has enacted temporary, eleventh hour solutions.

It's time -- unquestionably late but still of great necessity --

that this Congress show both the political courage and leadership that is

so necessary in controversial legislation such as this. The 92nd Congress,

unlike those of the past, must have the courage to tell both management

and labor that our nation's 220 million people can no longer be pawns in

all too frequent and crippling rail strikes. The kind of courage that I

refer to was best recorded some years ago by a Member of this great body,

the late President John F. Kennedy, in his book, "Profiles In Courage."

It has been easy -- too easy -- for past Congresses to "ride the tide" of

management-labor rail disputes. Emergency strike legislation has lan-

guished over the years. I submit, however, it's time that this Congress

seize the opportunity and enact historic permanent legislation that is

reasonable and fair to all concerned.

I believe sincerely that if Congress fails to act soon, we who

serve as Senators and Representatives had better "bone-up" on how to run

the railroads. "Nationalization" used to be a dirty word. More and more

thought, however, is being given to such Government action. Just last week,

in testimony before our House Subcommittee, C. L. Dennis, Brotherhood of

Railway, Airline and Steamship Clerks, Freight Handlers, Express

and Station Employees, outlined a legislative proposal that would
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authorize the President to "take possession and control and to operate

the rail transportation system or systems involved in unadjusted labor

disputes." On the same morning, a representative of the American Bar

Association listed "Executive Receivership" as a possible alternative

for the settling of rail disputes. Two of my colleagues in the

House -- Congressman Pickle and Congressman Dingell -- have introduced

legislation that calls for government seizure in times of emergency

disputes. I note also that Senator Javits, "Emergency Labor Disputes

Act of 1971" includes possession as a possible alternative solution.

I do not believe this is what our country wants or needs.

We in Congress have an obligation to give our free enterprise system

a chance. Frequent rail and air disputes are economically devastating.

We cannot and we must not tolerate them any longer.

Just recently, the United Transportation Union concluded the

first selective rail strike in railroad history. The difference,

however, between this so-called selective strike and a national walkout

was hard to discern. Without court-imposed limitations, the strike

affected 17% of the revenue ton mile capabilities in the Eastern

region, 26% in the Southeastern region, and 43% in the Western region.

In all, ten Class-I carriers were struck. If the unions had escalated

the walkout on August 6th as planned -- fortunately the strike was

settled on August 2nd -- 43% of the Eastern region and 55% of the

Western region would have been without rail service. Technically,

the U.T.U. stoppage was a selective strike; to the California farmer,

the West Virginia coal miner, the Georgia poultry grower, or the

Oregon lumberman, whose reliance on rail services is total and limited

to one carrier, the effect was hardly selective.
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During the August recess, I contacted some of the nation's

major industrial and agricultural associations to determine the effect

of the U.T.U. selective strike on their industries. The answers are

startling! Curtailment of rail service in Oregon alone amounted to a

$19.4 million daily loss in the forest products industry. The daily

loss to the California econ.)my from the inability of the farmers to

ship their produce reached $11.2 million. Chrysler reported that if

the strike had continued for another two weeks, it would have been

forced to close 35 plants and to lay off an estimated 110,000 workers.

While the strike is generally accepted as a basic right of

the American worker, it is clear that the "selective strike," as

currently practiced, is little improvement over the national strikes

which have occurred in the recent past in the railroad industry.

In light of the DeJaware and Hudson decision, we in Congress must

admit that the rail unions now have the right to call selective

strikes. From the testi7ony in my own Subcommittee, it is obvious

that the Railroad Brotherhoods have fought long and hard for this

right, and they do not intend to relinquish it. It is unrealistic

to assume that Congress will act to remove this right and, yet, we

clearly cannot permit selective strikes to remain unbridled. What is

needed -- and what is provided in the legislation which 70 cosponsors

and I have proposed -- is that the right to a selective strike be

circumscribed with appropriate safeguards for the public interest.

Both the burden of unlimited selective strikes and the threat of

nationalization require that this Congress find a solution to rail

industry disputes.

In my remarks this morning, I will address myself only to

those issues relating to emergency rail and air disputes. While I
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realize that this Committee has before it legislation -- notably

Senator Javits' "Emergency Labor Disputes Act of 1971" and Senator

Brock's "Management Labor Commission and Court Act" -- which speaks to

labor disputes in general, my work has been confined to amending the

Railway Labor Act of 1926, chiefly because the inadequacies of that

Act have brought emergency rail disputes to Congress so many times

in recent years.

This Committee has and will hear testimony supporting the

positions of both labor and management. Both groups have presented

legislative packets favorable to their own positions. Clearly, we

need a compromise solution, one that addresses itself to the realities

of a very complex situation. We need legislation that will not

neglect the court-imposed right of selective strikes, while at the same

time provide for mechanisms that will handle these strikes should they

escalate to a point that threatens the national health or safety.

It must be an equitable solution, and one that is favorable to the

Administration, for they will have the burden of enforcing it.

In recent years, the outcome of rail strikes has been fairly

predictable: the threat of a complete stoppage of rail transportation

forces the President to turn the matter over to the Congress. Here

the substantive details of the individual dispute are settled, in

whole or in part, in committee and on the Floor of the House and the

Senate, the unions are required to resume their jobs, and the nation's

railroads operate again.

During the recent U.T.U. strike, however, the circumstances

were somewhat different. The Supreme Court, by refusing to overturn

a District Court ruling, affirmed the right of the railroad unions

to strike selectively. When national bargaining between the U.T.U.
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and the carriers broke down, and all provisions of the Railway Labor

Act were exhausted, the United Transportation Union elected to strike

first four and then six additional carriers; five more were scheduled

to be struck if the walkout had not ended when it did. Since it is

no longer required to shut down all of the nation's carriers

simultaneously, and since a major part of the rail transportation

system was supposed to continue to operate, the U.T.U. presumed that

there would be no national emergency and, consequently, no need to

involve the Congress in order to terminate the strike. Eventually,

the U.T.U. felt, a settlement between the disputing parties would bring

the selective strike to an end. That is precisely what happened, but

not until the nation suffered very severe economic consequences and

the Administration came within a whisker of calling once again for

emergency legislation.

There is much to be said for using selective strikes in the

rail industry labor disputes, PROVIDED, HOWEVER, that proper safeguards

and limits are applied. It has been the advent of national bargaining

and a presumption that all carriers had to be struck, together with

a public antipathy to such nationwide strikes, that have led to the

unique situation in which the rail industry finds itself. Any possible

remedies, such as the judicial ruling for selective strikes, which

will preserve the benefits of national bargaining without inducing

the national strike/Congressional settlement syndrome, should by all

means be given serious consideration.

The public interest, however, is still not met under the

present new selective strike situation. That is, the resulting

economic impact on business and commerce, as well as the general

disruption of public affairs, is such that public opinion will not
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long permit the Administration and the Congress to stand idly by.

In addition, under present law and judicial rulings, any selective

strike is very apt to escalate to a full, nationwide strike. This

could occur either as a result of careful move and counter-move by

the carriers and union managements, or uncontrollably through

individual carrier lockouts or wildcat strikes as the situation

deteriorates across the country.

Now is must be admitted that the concept of public interest

is one which has never been, and may never be, satisfactorily defined.

For example, a major auto manufacturing strike such as we experienced

last year, or a shutdown of the steel industry, may well be

fundamentally more disruptive of the country's well-being than would

stopping the nation's trains. Whether any one of these is to be

considered a national emergency, however, depends on many factors,

including the decisions of the Chief Executive, as well as the mood

of the public.

Consequently, we can never hope to see laws written which

will specify exactly to what degree a union can strike, or precisely

when management is justified in a lockout. It may be that some day

we will, in fact, proceed beyond today's acceptance of the strike

and lockouts as tools of legitimized economic warfare in the

settlement of questions of working conditions. But until that new

day dawns, we need somehow to find a balance between three contending

rights: that of the individual to work only under conditions accept-

able to him, that of management to operate its business in an efficient

and profitable manner, and that of the public to be protected from

undue disruption of its affairs due to conflicts between the first

two rights.
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I believe that there are solutions to the problem. Certainly,

the present law covering the railroad industry has not worked, as

evidenced by the number of times the Congress has been required to

intervene. And the recent interpretation of the right to strike

selectively cannot be the final answer, since escalation to a national

or near national shutdown is highly probable. What is needed is twofold.

First, a revision of law which will restore the incentive to the

parties to undertake serious collective bargaining and to reach

settlements without, each time, resorting to Congress. Second, a

revision of law which will enable the President, if and when

negotiations nevertheless have failed, to take administrative actions

until a resolution of the conflict is achieved.

With regard to this latter point, a key requirement is

flexibility. Certainly, no one administrative procedure will be

appropriate for all of the different situations and the wide variety

of substantive issues which will arise in the future. The President

must, therefore, be provided with a variety of tools with which to

work. And, if these tools are in fact sufficient, he must be given

the power -- indeed, he must be required -- to use them judiciously

but inexorably until the dispute at hand is settled.

But this very flexibility, which is so necessary when

finally needed, is also the key element in avoiding the need for its

use in the first place. For almost every knowledgeable observer

agrees that it has been the certainty of governmental action which

has, in the past, contributed most to the failure of collective

bargaining in the railroad industry. A situation is needed in which

neither party can foresee that the Government will intervene to
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their potential advantage. Then, and only then, can the usual

procedures of collective bargaining move forward fruitfully.

What solutions have been proposed to remedy the present,

unfortunate situation? Several distinguished Members of the Senate

have proposed solutions to emergency rail disputes which are contained

in the various bills now before this Committee. Since the bill which

I and my 70 cosponsors introduced on the House side adopts many of the

best points of these various bills, I would like to take a few moments

to describe and compare their various approaches. I have not attempted

to describe Senator Taft's novel proposal simply because time only

permits me to discuss those bills which had a direct influence on my

own legislative work.

Let me illustrate with the first chart how the Railway

Labor Act functions with regard to major disputes concerning changes

in pay, rules, or working conditions. If the labor-management

bargaining conference fails to solve a dispute, the National Mediation

Board is required to use its best efforts to bring them to agreement.

If it fails, and if either party then refuses to submit the dispute

to arbitration, the parties are then required to retain the status quo

for a period of thirty days.

During this period, the President may create an Emergency

Board to investigate and report within an additional thirty days.

After the report, a third waiting period of thirty days is provided,

after which the parties are free to resort to "self-help." That

is, the carriers can institute changes unilaterally, and the

unions can strike, either nationally or, now, selectively.
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Among the various proposals now under consideration, the one

which will most drastically affect not only the major dispute provisions,

but also the entire Railway Labor Act, is the Administration bill,

S. 560. This bill would transfer rail and air labor relations bodily

from RLA to the Taft-Hartley Act. Then it would add new provisions

to Taft-Hartley to cover major disputes in the entire transportation

industry. This approach is somewhat over reactive, in my view. There

are many useful provisions which have evolved over the years under

RLA, and they probably should not be scuttled wholesale. Organized

labor, in its testimony before my House Subcommittee, continually

reaffirmed my opinion that the RLA should be kept intact. In

addition, I believe the record shows that the maritime, longshore

and trucking industry problems are all unique -- and surely are all

different from those of rail and air -- and should not be linked

together in new legislation.

The major provisions of the Administration bill are outlined

on the second chart, where three presidential options are shown.

The first option, Partial Operations, would have a committee decide how

much each railroad should curtail operations to simulate the pressures

of a strike. The approach is bureaucratic in the extreme, and would

have the effect of having the Federal Government involve itself in

the details of a pseudo-strike, hardly a situation to encourage

collective bargaining settlements.

The other two options provided in the Administration bill

are very promising, and I will defer speaking to them until later.

A major limitation to the bill, however, is contained in the

provision that only one of the options can be selected by the

President in any dispute. If that selection fails to achieve a
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settlement, there would be no recourse but to send the dispute back

to Congress. This flaw is so major that I cannot emphasize too

strongly how this provision undermines the whole idea of improving

the present law. If we want to encourage collective bargaining

and remove the Congress from the role of arbitrator, the President

must be free to find solutions within the administrative process.

The bill supported most strongly by the railroad unions,

S. 832, is outlined on the third chart. It quite simply modifies

RLA by providing that, when all other provisions have been exhausted,

the unions are free to strike either nationally or selectively. On

the one hand, provision in law for a national strike would prohibit

either the President or Congress from intervening, and the public

interest would seem not to be adequately protected. On the other

hand, the right to strike, while in accord generally with practice

in other industries, needs both balance and safeguards. S. 832,

while permitting strikes, effectively removes from the carriers the

balancing right to institute work rule changes (as they did in the

U.T.U. strike) or to lock out.

An essential requirement in any attempt to reduce strife

in the railroad industry, and to encourage the peaceful settlement

of disputes, is that a careful balance between the parties should

be fashioned. The main effect of this bill would be to place almost

unlimited power in the hands of one party to the dispute. For this

reason, although I accept the strike as an inherent right, I cannot

support the bill as it is written.

Now, I would like to mention the major provisions of the

bill my cosponsors and I have introduced. As I have suggested

70-725 0 - 72 - pt, 1 - 23
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earlier, I believe RLA should be retained as enabling legislation,

and I have added three options for Presidential action as shown on

my last chart.

First, I would suggest that selective strikes be permitted

by the President unless he finds, in a particular instance, that they

would cause immediate imperilment of the national health and safety.

However, this option must be circumscribed with appropriate safeguards

to insure that the resulting shutdown of transportation does not

immediately result in, nor escalate to, a situation which the public

refuses to countenance.

In particular, our bill would require that any settlement

arrived at between the union and any struck carrier must be offered,

intact, to all of the other carriers who had participated in the

national bargaining. This will help avoid any tendency to "whipsaw"

by gaining successively better settlements from each carrier, in turn.

In addition, the limitations on the selective strike are more firmly

drawn, so that no more than 20% of the nation's rail service would

be affected at any one time, regardless of the number of simultaneous

disputes.

As a second option, I would, of course, permit the President

to call for additional time at the bargaining table. Many instances

will arise where the vagaries of calendars and of argument will

require only more time to resolve.

Third, I would adopt the novel suggestion put forward by

the Administration under the title of Final Offer Selection. This

process, not yet tried anywhere to my knowledge, holds the promise

of eliminating the divisiveness of compulsory arbitration while
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providing an extremely strong impetus to collective bargaining, and an

assurance to the public that a final resolution of the dispute will be

achieved. What this proposal provides is that, after the parties have

bargained to their best ability, each puts forward a final offer which

constitutes a complete and binding agreement. Then one and only one

of these offers will be selected, complete and intact, by a board

composed of public members. The essence of this procedure is that

each party is induced, first to resolve as many issues as possible

during bargaining, and, second, to make the most reasonable possible

final bid on all outstanding issues. For the selection board, which

is charged with the public interest, will select that final offer

they find to be most reasonable in view of the facts of the situation.

In addition, I imagine that there are other options which

might be given to the President to increase the flexibility of his

response. In particular, I would like to stress the sequential

aspects of my bill, which would permit the President to choose from

among the three options until a solution is reached. As I mentioned

earlier, the Administration's bill, on the other hand, permits the

President one and only one option. However, the important point is

that the Administration must be given the power to deal with labor

disputes which threaten the nation, to deal with them fairly, and

firmly, so that Congress does not have to be involved in each

individual dispute, and so that the public interest will be protected.

The legislation that I have sponsored embodies the three

major points that I have just mentioned. Since May 13, 1971, when

I first introduced my proposal as H. R. 8385, I have received

bipartisan support of 70 of my colleagues in the House. My bill has
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been reintroduced with minor technical modifications six times, as

H. R. 9088, H. R. 9089, H. R. 9571, H. R. 9820, H. R. 10433 and

H. R. 10781.

The broad support that my proposal has gained is both

personally gratifying and significant, for it indicates the depth

of feeling that exists in the House for permanent rail strike

legislation. Naturally, I am very pleased that this distinguished

Senate Committee has scheduled hearings on this very important

subject, and it was an honor to speak with you today. I look forward

to the rapid emergence of sound and equitable legislation that will

serve the interests of all the people.
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The CHAIRMAN. It was a very productive presentation, Congress-
man Harvey, and I wish to thank all of you for your assistance in this
matter. Before proceeding further, I wish to include in the record a
statement which has been submitted by Congressman J. J. Pickle, a
member of the House Interstate and Foreign Commerce Committee,
who has also introduced legislation on this subject.
(The prepared statement of Congressman Pickle follows:)
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CONGRESSMAN J. J. PICKLE

STATEMENT BEFORE THE SENATE LABOR AND PUBLIC WELFARE
COMMITTEE
EMERGENCY STRIKE LEGISLATION

OCTOBER 7, 1971

Mr. Chairman. I have been requesting for several years the

hearings that are now being held to consider legislation regulat-

ing management-labor disputes in the transportation industry. For

six years, I have authored legislation that offered new approaches

for settlement. During the last railroad work stoppage in July,

everytime I read my morning mail, I got several reminders of the fact

that collective bargaining is not working the railroad industry.

I'm still getting mail on this matter. These letters I speak of

are from shippers who are paralyzed by the lack of rail service.

We are all resolved that the Railway Labor Act must be made

to work better. There is a growing consensus that it needs an over-

haul. I have to agree with a Department of Labor official who calls

the present Railway Labor Act "an incredibly convoluted procedure."

He went on to compare this Act with a Rube Goldberg device. The

only difference is a Rube Goldberg machine always worked in the end.

Unfortunately, theRailway Act keeps on breaking down.

This 1926 Act has been invoked 100 times since WW II, nine

times since 1963. Congress has had to step in after the cooling off

machinery of the Act has expired and failed to produce a settle-

ment.

In 1966, Congress was in the process of ordering striking

machinists back to work in a dispute with the union and five major

airlines when the parties reached a settlement ending a 42-day

old strike. In 1967, Congress acted 3 times to deal with a nation-

wide rail strike, the first strike in 20 years. Two actions postponed

the strike, the third ended the strike after a two-day walkout.

This problem involved the shoperaft unions versus the railroads.

In the spring of 1970, Congress headed off a rail strike first

by postponing the strike for a month or so, and later, by enactinc,
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legislation that imposed a 17-month dispute between the management

and four shop craft unions. In December, 1970, Congress was beat

to the crossing. We tried to avoid another strike by enacting an

81-day moratorium, but action came too late to stop a brief walkout.

This dispute also involved the shoperaft unions and the railroads.

In May of this year, 1971, a short strike prompted Congress

to approve emergency legislation that sent 13,500 signalmen back

to work and ordered the railroads to give the workers an interim

13.5 per cent wage increase. Surely you know what my next line is

going to be--that's a helluva way to run a railroad--for both labor

and management.

And that's my whole purpose in my legislative attempt for a

permanent solution...the Congress should not be charged with settling

disputes between labor and management.

But, the Railway Labor Act is old and rusty. It has lost

much of its muscle. As a result, collective bargaining has broken

down. The Railway Labor Act does little if anything to encourage

management or labor to settle their differences because, as a matter

of practice, neither side begins to bargain until a presidential

emergency board is appointed. Even then, the bargaining is suspect

because each side makes extreme demands because they expect the board

to strike a compromise.

In my opinion, a legislative overhaul of the Railway Labor

Act is the only real permanent solution.

Mr. Chairman, for the last five years, I have felt like a

man crying "wolf." I've introduced and re-introduced the "arsenal

of weapons" approach to legislation and I've complained that a strike

was coming, and nobody was listening.

Well, the strikes have been coming more frequently, and the

nation, and Congress, seems to have started listening.

We need legislation for several obvious reasons:
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One, collective bargaining is not working.

Two, the nation's economy is so shaky that we simply cannot

afford another nation-wide tie-up.

And third, the Railway Labor Act is as antiquated as a 1929

Dusenberg and not nearly as classic.

In candor, I must say that the only bill which could ever

pass the Congress would have to be a bill which would have provisions

which are distasteful to both labor and management.

Also, if you are to be completely realistic, you must consider

all the factors which have and will contribute to delay in getting

legislation passed: the disagreement between labor and management

over compulsory arbitration, the calm which always follows the

passage of emergency legislation, and the consequences of the final

court decision on selective strikes. All these things add to the

delay. All these things take the heat off for action.

Now that I have talked generally about the problems, I want

to discuss my personal solution, H.R. 2357.

Mr. Chairman, I want to point out that I have discussed my bill

with members of the Labor Committee of the American Dar Association.

This Labor Committee has drafted strike legislation in the trans-

portation field and the ABA has approved the pr.oposal. The ABA

proposal and my bill are not too far apart.

The bill amends Section 10 of the Railway Labor Act--that

section which authorizes the National Mediation Board to notify

the President when a dispute of certain seriousness occurs. rhe

President, then, may create an Emergency Board (which, in effect, is

another mediation board) to consider the dispute and try to effect a

settlement.

If the Emergency Board, under present law, fails then the parti

are free to strike.

After these procedures are exhausted, there is no remedy avail-

able, other than Congressional intervention. The parties are free tk

strike or lockout.
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Under my bill, when the President is notified by the National

Mediation Board of a dispute, he immediately may proceed under either

of two broad alternatives: (1) If he determines that the dispute

is not one of immediate urgency, he may proceed through another medi-

ation board, termed an Emergency Board. On the other hand, (2) if he

determines that the national defense, health, or safety is imperiled,

he may immediately proceed under remedies involving a Special Board

(arbitration); limited seizure of the concerned carriers; or a

Congressional remedy in which the President specifically recommends

a settlement, or any combination of these three items.

The bill provides that if the Emergency Board route is eompleted,

then the dispute may proceed through the remedies of arbitration,

seizure of Congressional relief, simply on the standard that the

dispute threatens to interrupt essential transportation service in

a given area. It is not necessary that a "national emergency"

be found in order to reach the final three alternatives, and this

provision assures that the flow of procedures will. no:- become log-

jammed as they have done in the past.

The approach of my bill, in broadest term,.; zs to lengthen

the process for reaching a voluntary settlement, and give the

President the widest possible range of alternatives for dealing with

a serious dispute. It is called an "arsenal of weapons" procedure.

It gives him authority to take any of sever,11 alternatives at

each step along the way, and it generally allows '1.11•1 to pick and

choose between the alternatives, or to select a proceeure incorpor-

ating several aspects of the choices involved.

It even allows him to take no action, if he so desires, leaving

the dispute open to normal bargaining and strike remedies.

To respond to any kind of situation, the bill gives the

President alternatives which are or might be highly onerous to

both sides.
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If it is deemed that the union has not bargained in good

faith, the President might invoke a form of arbitration; if manage-

ment appears to be the party which has not lived up to its bargain-

ing duties, then the President might ultimately select a remedy in-

volving a limited form of government seizure of the carrier involved.

In this way, the parties will remain uncertain of the method

of any final government intervention, and with distasteful alterna-

tives resting in the discretion of the President, neither labor nor

management would want to appear to be the unreasonable bargaining

party.

This is the way to restore true collective bargaining and

this is the way to promote voluntary settlements between the parties.

This may be the best way to save collective bargaining.

I would like to say a word at this point abou+' my including a

provision for seizure in the bill. First, I realize that it is a

very extreme measure, and that in our sytem of government, its place

is found, if ever, only in the narrowest of instances.

As you know, seizure was not included in the bill I first

introduced in 1967. As you also know, we saw absolutely no action

on that 1967 measure. It did not budge an inch--even though it did

serve as the ad hoc remedy for the 1967 rail strike.

The House Interstate and Foreign Commerce Committee for sev-

eral years now has had bills which take either of two approaches for

solving rail and airline disputes. Either they process only with

some form of compulsory arbitration, or they utilize only a form of

seizure.

It is clear now that this is a lop-sided approach and one

which does not have a chance to run the legislative gauntlet. There

must be a balance built in the law, and unfortunately, it seems that

balance in a choice of procedures approach, calls for alternatives

which are truly repugnant to each side.

This is the method by which the public makes its voice heard.

And this is the means for assurina that neither party makes unreason-

albe demands or fails to bargain.
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Some critics have said the multiple choice of procedures

gives the President too much of a burden and too much authority.

Frankly, I think one of the greatest attractions is the varied

choice of procedures. The President is not bound to take extreme

steps when the dispute does not warrant it, and throughbnt the

negotiations, both parties are left in the dark" as to whether

there will be any intervention at all--and this I believe is con-

ducive to good faith bargaining--and finally, if intervention is

needed, the President may tailor the remedy to fit the need.

Mr. Chairman, there are several bills before our committee. My

bill is just one such approach. And, I am willing to consider

amendments to my legislation which would incorporate most or all

of the features of the other bills. This should be done to

strengthen the President's position in national transportation strike

For example, a major alternative is missing from the arsenal

I propose. This is the selective strike. The courts have ruled

that a selective strike is legal in the railroad industry where

bargaining is done on a national basis. However, a lot of questions

were left unanswered by the Supreme Court's decision which upheld

the Court of Appeals in allowing selective strikes.

A big question is: what percentage of our railroad system can

we allow to be inactivated by a dispute and still protect the public

interest of the nation. In looking for the legal test, should the

question be limited to the effect on a particular region or should

we consider the effect, in the entire nation?

Also, should the selective strike be allowed to swing into

play before one of the other alternatives in the arsenal of weapons

approach is utilized? If we make selective strike procedure

required first, then we may never see a settlement of any strike.

Actually, a selective strike does not lead to settlement of

the central dispute between labor and management. It does allow

labor and management to slash at each others' pocketbook while
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forcing the government to stand by powerless. Powerless, that is,

until a national emergency is declared. Selective strike is a

weapon; it should not have priority or legal sanction above all

other choices.

Mr. Chairman, strikes in the transportation industry, partic-

ularly the railroad industry, are different from other national

strikes. A large segment of our society depends on the railroads

to haul the stuff that commerce is all about--everything from food

to building materials to machinery and so on. During a rail strike,

raw materials and finished products alike sit idle. Eventually, so

do the consumers.

The point is, Mr. Chairman, a decision ultimate must be reached:

how long can a selective strike be allowed to continue? I think

there is obviously a point in time when the President must say

"that's enough" to both labor and management. At this point, the

President must look for another alternative in his arsenal of

weapons.

One alternative could be binding arbitration or the "last offer"

approach. approach is covered in the legislation offered by

our friend and colleague, Honorable James Harvey. His bill allows

the President flexibility to move from a selective strike to the

last offer alternative. I agree with the philosophy behind the

latitude given the President, but I think it would be wise to expand

his authority to allow the President to choose either last offer or

binding arbitration.

Several bills before us deal with selective strikes, and

obviously, there is a place for this approach in the arsenal of

weapons. Care should be taken, however, to make this approach on a

par or equity with the other weapons in the bag. I think we must

make certain that the President would not choose one gun over the

other.. .each should be the same size barrel.

70-725 0 - 72 - pt. 1 - 24
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As we range through the possible legislative solutions presented

to this Committee, we must consider the last offer alternative.

have no real objections to the last offer approach other than to say

I would prefer some other approaches--like the mediation to finality

suggestion over this particular solution. Here again, in the arsenal

of weapons approach, you could include both approaches. Under either

system, a third party is, in effect, writing a contract for the

disputing parties. For the last offer approach, a board makes the

final decision. under mediation to finality or binding arbitration,

a board again is charged with the responsibility of working out a

compromise.

Regardless of the final form of permanent legislation, I think

the main point is that something should be on the books to handle

these disputes. Too often, Congress is called on to select a means

to settle disputes, and it invariably works out that one side or

the other feels they have been wronged. That type of action hardly

encompasses the goals we seek--to avert strikes while at all times

preservng collective bargaining.
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SCHEMATIC OUTLINE OF PICKLE TRANSPORTATION STRIKE BILL

Mediation Board 

Reports if a dispute exists which threatens "substan-

tially to interrupt interstate or foreign commerce to a

degree such as to deprive any section of the country of

essential transportation service."

st.
President 

"In his discretion," may thereupon create an Emergency

Board; or, if he determines that the "dispute immediately

imperils the national defense, health or safety, he may

proceed under the provisions of subsection (b), (c) or

Emergency Botird (Mediation) 

1) Size 6:membership is
choice of President;

2) Board must report within
60-120 days of appointment;

3) If instructed by President,
Board report will contain findings
of fact and/or recommendations for
settlement.

President 

1) Holds Emgy Bd report for
30 days cooling-off;

2) After cooling-off, President
may return dispute to Emgy Bd for
30 days consideration and for their
recommendation on whether to proceed
under (b), (c) or (d);

3) President may proceed under
(b), (c) or (d) or any combination
thereof; he is not bound to follow
the recommendations of the Emgy Bd
as to which procedures to follow;

4) If President elects to proceed
under (b), (c) or (d), he may impose
the recommended settlement of the Emgy
Bd as interim working conditions,
pending the time required to exhaust
procedures of (b), (c) and (d).

5) Whenever President determines
to pursue (b), (c) or (d) (whether or
not an Emgy Bd was used) he shall notify

the parties 10 days before entering
such procedures--such notice need not
specify to the parties which of the
steps or combination thereof will be
taken.

(b). Special Board (Arbitration) 

1) Parties have 10 days to select
members and procedures; if they fail
to do so, President performs this
function;

2) Board is composed of 5 members;
3 public, one labor and one management

1, 3) Board has from 60-120 days
. from appointment to report;

4) Board has power to make a
settlement binding on the parties
for a period of the Board's choice,
but less than 2 years;

`.1
(c). Seizure of concerned carriers 

1) Management of carriers is
continued by Secretary of Commerce;

2) All corporate activities
continue as in the normal course of
business;

3) Working conditions remain the
, same unless the President imposed the

Emgy Bd recommendations.

Ni(d). Congressional remedy. 

1) If the President elects to
proceed under the provisions of this
subsection, "he shall transmit to
Congress such recommendations for
legislation as he may determine are
required."
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The CHAIRMAN. Our next witness will be Mr. Stuart G. Tipton,
president of the Air Transportation Association of America.
We welcome you President Tipton.
Senator Randolph will be sharing this until he is called away. We

are certainly glad to have you here.

STATEMENT OF STUART G. TIPTON, PRESIDENT OF THE AIR TRANS-
PORT ASSOCIATION OF AMERICA, ACCOMPANIED BY EVERETT M.
GOULARD, COUNSEL

Mr. TIPTON. Mr. Chairman, and members of the committee, I am
delighted to have this opportunity to come before your committee
and discuss this whole series of serious questions.
At the outset I would like to introduce myself as president of the

Air Transport Association of America which represents virtually all
the American scheduled airlines and I would also like to introduce
the gentleman on my right, Mr. Everett M. Goulard. Mr. Goulard is
a partner in the New York law firm of Poletti, Freidin, Prashker,
Feldman, and Gartner. This firm is counsel for the airline industrial
relations conference.
Mr. Goulard until quite recently was vice president of industrial

relations of Pan American World Airways.
Mr. Chairman, my statement is quite a thick one and I would like,

if I may, to have the entire statement received in the record and
summarize the statement for the committee since I realize that your
time is limited.
The CHAIRMAN. Well, it certainly will be included and we appreciate

your understanding of our problems. I see that it is a very complete
and comprehensive statement.
Senator RANDOLPH. How long have you been testifying before Sen-

ate and House committees, Mr. Tipton?
Mr. TIPTON. I think it is 34 years.
Senator RANDOLPH. So you know what is required in it.
Mr. TIPTON. I have a great deal of experience in witnessing the

terrible crises that are imposed on both Houses of Congress and their
committees, so I usually try to keep my statements short.
In summarizing my statement I will however read the first four

and a half pages and then summarize the remainder.
Thus far in these hearings, the attention has been focused pri-

marily on railway labor problems. We are here today, however, to
ask you to focus on airline labor problems also. We, too, operate
under the Railway Labor Act, and we, too, are encountering difficul-
ties which merit the attention of the Congress.

Until a few years ago, the airlines were unique in industry as they
kept lowering fares in the face of rising costs. Technological improve-
ments partially offset normal increases in wages and other costs. Not
long ago, it began to be apparent that this process would not work
any longer. Airline wages began rising at a rate which exceeded most
other industries. Fares had to be raised to meet rising wages. Mem-
bers of Congress and others understandably criticized the fare in-
creases, but no one pointed out the main cause of the problem, the
tremendous increase in airline wages. Wages have gotten out of hand
because collective bargaining was not working as it was intended to.
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When the administration's bill, S. 560, was presented to the Con-
gress more than a year ago, we welcomed this indication of desire
on the part of the Government to examine these problems in detail
and to seek solutions. We still do recognize that S. 560 is a good con-
tribution to the thinking on this subject.
However, upon a careful analysis of the effect of the legislation

upon airline industrial relations, we came to the conclusion that it is
not adequate; that it does not provide needed protection for the inter-
ests of the airlines, their employees, their customers, and the areas
they serve. Nor does it hold any promise of checking the constant rise
of transport labor costs which have resulted in higher prices and
reduced service for the consumer. There are several reasons for these
conclusions; I will state them briefly.
S. 560 provides that the Government will not consider intervention

in a transportation labor dispute unless the national health and safety
is imperiled. This standard is so rigid that it would be the most ex-
traordinary air transport dispute which would receive Government
attention.
The airlines do not engage in national bargaining and, consequently,

strikes that affect airlines are limited to individual carriers. Thus,
while a airline strike could do great public damage and cause great
inconvenience, it could not be found that the national health and safety
is imperiled. In addition, S. 560 takes a sort of meatax approach to
the Railway Labor Act, eliminating both the provisions which have
proven useful and those that need replacement.
•The railroad industry, also covered by the Railway Labor Act,

reached the same conclusion in its study of the administration bill.
Consequently, both industries created expert groups to work together
to determine whether a constructive alternative could be proposed.

After months of study, this joint group produced a bill which it
regards as a better method of avoiding strikes in the railroad and
airline industries, one that preserves the best part of our present sys-
tem, accepts some of the principles of the administration's bill, and
develops other approaches that are not included in either. This pro-
posal, in essence, is pending before the committee as S. 2060, intro-
duced by Senator Dominick. It proposes the following steps.
If, after having gone through the negotiations and mediatory

process of the Railway Labor Act, a dispute is not resolved, it is con-
sidered by a panel appointed by the Secretaries of Commerce, Labor,
and Transportation. After investigation of the dispute, the panel rec-
ommends to the three Cabinet members one of the following four
courses of action:

1. That the Government do nothing and thus release the parties for
an economic test of strength, if they care to have one;

2. That a board be created to determine the facts and make recom-
mendations much as the present emergency boards do;
3. That a board be created to make a binding determination that one

of the last offers of one or the other party constitutes the contract be-
tween the parties; or

4. That the dispute be submitted to binding arbitration.
In making this determination as to whether to intervene or not to

intervene, the Secretaries would be able to take into account a very
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wide range of public interests and would not be required to restrict
themselves to the narrow consideration of the concept of the "national
health and safety."
They could consider the impact of the strike upon a region of the

country where the impact may be very severe from the standpoint of
the economy of the region and of the people living there. They would
be able to consider the inflationary effects of a possible strike settle-
ment upon passengers and shippers, and upon the economy as a whole.
They would examine the impact of a strike or a high wage settlement
on the continued viability of a needed airline. In the case of inter-
national airline service, they could take into account the ability of the
T_T.S. carriers to maintain service and competitive ability required in
the national interest.
The Government should not bind itself to ignore major aspects of

the public and consumer interest in determining whether Government
intervention is justified.
On the other hand, by giving the three Cabinet Secretaries the dis-

cretion to withhold Government intervention entirely, Government
participation in labor-management disputes would not become so ex-
tensive that the parties would be discouraged from true collective
bargaining.
Is a matter of fact, the very flexibility and uncertainty which are

created by the options made available to the Government, will en-
courage such bargaining. Neither party will have assurance that the
Government would intervene, or, if intervention is decided upon, what
course of action would be adopted. Rather than being faced with all
these unknowns, the bargainers should and would be anxious to settle
their problems among themselves—a course of action that all of us
prefer.
(The prepared statement of Mr . Tipton follows:)
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Statement of Stuart G. Tipton, President of the
Air Transport Association of America, Before the
Labor Subcommittee of the Senate Committee on
Labor and Public Welfare, re S. 560, and Other
Bills to Amend the Railway Labor Act

My name is Stuart G. Tipton. I am president of the Air Trans-

port Association of America, a trade and service organization represent-

ing virtually all the scheduled airlines of the United States. Association

members include the domestic trunks, the U.S. international airlines, the

local service airlines, and the Hawaiian, Alaskan, and all-cargo air

carriers, which together form the backbone of the industry's air transport

system.

We appreciate the opportunity to come before this Committee and

express our views concerning strikes in transportation.

Thus far in these hearings, the attention has been focused primarily

on railway labor problems. We are here today, however, to ask you to

focus on airline labor problems also. We too operate under the Railway

Labor Act and we too are encountering difficulties which merit the attention

of the Congress.

Until a few years ago, the airlines were unique in industry as they

kept lowering fares in the face of rising costs. Technological improvements

partially offset normal increases in wages and other costs. Not long ago,

it began to be apparent that this process would not work any longer. Airline
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wages began rising at a rate which exceeded most other industries. Fares

had to be raised to meet rising wages. Members of Congress and others

understandably criticized the fare increases, but no one pointed out the

ma in cause of the problem -- the tremendous increase in airline wages.

Wages have gotten out of hand because collective bargaining was not work-

ing as it was intended to.

When the Administration's bill, S. 560, was presented to the

Congress more than a year ago, we welcomed this indication of desire on

the part of the Government to examine these problems in detail and to

seek solutions. We still do recognize that S. 560 is a good contribution

to the thinking on this subject. However, upon a careful analysis of the

effect of the legislation upon airline industrial relations, we came to the

conclusion that it is not adequate, that it does not provide needed protection

for the interests of the airlines, their employees, their customers, and the

areas they serve. Nor does it hold any promise of checking the constant

rise of transport labor costs which have resulted in higher prices and re-

duced service for the consumer. There are several reasons for these

conclusions -- I will state them briefly.

S. 560 provides that the Government will not consider inter-

vention in a transportation labor dispute unless the national health and

safety is imperiled. This standard is so rigid that it would be the most

extraordinary air transport dispute which would receive Government
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attention. The airlines do not engage in national bargaining and, conse-

quently, strikes that affect airlines are limited to individual carriers.

Thus, while an airline strike could do great public damage and cause

great inconvenience, it could not be found that the national health and safety

is imperiled. In addition, S. 560 takes a sort of meat ax approach to

the Railway Labor Act eliminating both the provisions which have proven

useful and those that need replacement.

The railroad industry, also covered by the Railway Labor Act,

reached the same conclusion in its study of the Administration bill. Con-

sequently, both industries created expert groups to work together to

determine whether a constructive alternative could be proposed. After

months of study, this joint group produced a bill which it regards as a

better method of avoiding strikes in the railroad and airline industries,

one that preserves the best part of our present system, accepts some of

the principles of the Administration's bill, and develops other approaches

that are not included in either. This proposal, in essence, is pending

before the Committee as S. 2060, introduced by Senator Dominick.

It proposes the following steps.

If, after having gone through the negotiations and mediatory

process of the Railway Labor Act, a dispute is not resolved, it is considered

by a panel appointed by the Secretaries of Commerce, Labor, and Trans-

portation. After investigation of the dispute, the panel recommends to

the three Cabinet members one of the following four courses of action:
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1. That the Government do nothing and thus release the

parties for an economic test of strength, if they care

to have one;

2. That a board be created to determine the facts and

make recommendations much as the present emergency

boards do;

3. That a board be created to make a binding determina-

tion that one of the last offers of one or the other party

constitutes the contract between the parties; or

4. That the dispute be submitted to binding arbitration.

In making this determination as to whether to intervene or not to

intervene, the Secretaries would be able to take into account a very wide

range of public interests and would not be required to restrict themselves

to the narrow consideration of the concept of the "national health and safety. "

They could consider the impact of the strike upon a region of the country

where the impact may be very severe from the standpoint of the economy

of the region and of the people living there. They would be able to consider

the inflationary effects of a possible strike settlement upon passengers and

shippers, and upon the economy as a whole. They would examine the impact

of a strike or a high wage settlement on the continued viability of a needed

airline. In the case of international airline service, they could take into

account the ability of the U.S. carriers to maintain service and competitive

ability required in the national interest.
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The Government should not bind itself to ignore major aspects

of the public and consumer interest in detemining whether Government

intervention is justified. On the other hand, by giving the three Cabinet

Secretaries the discretion to withhold Government intervention entirely,

Government participation in labor-management disputes would not be-

come so extensive that the parties would be discouraged from true

collective bargaining. As a matter of fact, the very flexibility and un-

certainty which are created by the options made available to the Govern-

ment, will encourage such bargaining. Neither party will have assurance

that the Government would intervene or, if intervention is decided upon,

what course of action would be adopted. Rather than being faced with all

these unknowns, the bargainers should and would be anxious to settle their

problems among themselves -- a course of action that all of us prefer.

Is Any Legislation Needed?

I will now address myself to the threshold question which is in the

mind of all members of the Committee -- why should any legislation be

passed providing for special Government treatment of railroad and airline

strikes. There are many good and sound reasons for doing so. I will set

them out as they relate to air transport.

Established Congressional Policy 

The first reason is that Congress has already decided that both

industries require special Governmental treatment. Implementation of the
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national policy as expressed by the Congress in the Railway Labor Act,

Federal Aviation Act, and Department of Transportation Act requires

enactment of special legislation.

In 1936, Congress determined that the public interest in air

transportation required that the industry should be made subject to the

Railway Labor Act. The first purpose of that Act as expressed by

Congress is, "To avoid any interruption to commerce or to the operation

of any carrier engaged therein."

Under the Federal Aviation Act of 1958, Congress has provided

in the Declaration of Policy, that the Civil Aeronautics Board shall consider

as being in the public interest and in accordance with the public convenience

and necessity: "(b) The regulation of air transportation in such manner

as to recognize and preserve the inherent advantages of, assure the highest

degree of safety in, and foster sound economic conditions in, such trans-

portation.... "

The Department of Transportation Act of 1966 provides in part in

the Declaration of Purpose: "(a) The Congress hereby declares that the

general welfare, the economic growth and stability of the Nation and its

security require the development of national transportation policies and pro-

grams conducive to the provisions of fast, safe, efficient, and convenient

transportation at the lowest cost consistent therewith...."

Economical air transportation to localities, regions, and the

Nation is of ever growing importance. The public interest in uninterrupted
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air transportation is greater today than it ever was. However, the declara-

tions of national policy cited are not being supported by the existing collec-

tive bargaining structures and procedures. Interruptions and threatened

interruptions to the operations of carriers are occurring far too frequently.

Economical and efficient air transportation cannot be continued if excessive

labor cost increases continue to force rates and fares upward as they have

in the recent past and are doing today.

Imbalance of Bargaining Power 

The second justification for special Governmental attention to

airline strikes is the presently existing imbalance in bargaining power be-

tween unions and management in the air transport field. It is this imbalance

which has resulted in the excessive labor costs in the airline industry.

This imbalance results from a number of fundamental characteristics of

the airline industry.

The airlines can not stockpile their product as can manufacturers.

A manufacturer, such as U.S. Steel or General Electric, in anticipation of

a strike, can produce sufficient quantities of its products in order to have an

inventory from which to supply the demands of customers for the duration of

a strike with no great loss of revenue or competitive position. However,

the airline product, in essence, is passenger seats and cargo space flown,

and once this capacity is not used, it is gone and can not ever be recouped.

Virtually all revenue is stopped and only expenses remain.
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The airlines have sought to establish some protection from these

disastrous consequences by entering into what is referred to as the Mutual

Aid Agreement. In brief, the agreement provides that if an airline is

struck, those competing airlines who transport its traffic are required

to return to the struck airline the revenue from that traffic, less direct

expenses. If these payments by competing airlines do not aggregate a

specified percentage of normal operating expenses of the struck airline,

all of the parties to the agreement make sufficient contributions to bring

the total payment up to that percentage.

This agreement has helped, but it fails completely to solve two

other major problems a struck airline encounters. In recent years, in

order to take advantage of technological improvement, the airlines have

been required to incur enormous capital expenditures -- 10 billion dollars

since 1965. The agreement does not contribute toward the payment of in-

terest expenses. Much of the money has had to be borrowed, and borrowed

at a very high cost. The long-term debt of the air transport industry at

present is approximately $6 billion. The airlines' debt equity ratio stands at

66/34, a sign of financial weakness. Total interest expense for the industry

in 1970 was $384 million, more than a million dollars a day. During a

strike, these payments must be made and the agreement does not cover

them.

An even more important weakness in the Mutual Aid Agreement is

that its provisions obviously can not protect the competitive position of the
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struck carrier. The air transport industry is a highly competitive business.

Of the 400 top air transport markets in the country, 320 of them are served

by at least two carriers and 60 of them by three. On major routes in the

international field, competition is even heavier. There are 20 carriers

operating in the North Atlantic to Europe, plus a host of U.S. and foreign

supplementals. When a carrier is struck, his competitors transport the

share of the market that he has struggled so hard to attract and he knows

that it will take him months and years to get it back.

Further contributing to the imbalance in power of the parties in

airline collective bargaining is the bargaining structure which is based on

individual carrier negotiations. There is no multi-carrier bargaining and

there is no national handling of negotiations. This bargaining structure

thus creates an ideal situation for the unions to exploit whipsawing tactics

to pressure the carriers into costly bargaining concessions.

The whipsaw tactic can be tried whenever a union is engaged in

negotiations with two or more carriers at the same time. In that situation,

the union may initially press two demands on both airlines. It may then

obtain Airline A's consent to one demand in return for some compensating

union concession, in the same way it may obtain Airline B's consent to the

other demand. The union will then tell Airline A that Airline B has already

accepted this other demand and that it must therefore accept that demand

also or be struck. The union tells the same thing to Airline B about the

first demand. In this way, the union takes advantage of the absence of
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coordination of strategies between the airlines involved, and plays on

their natural fear of and resistance to a strike. More often than not, by

this whipsawing process, the union is able to force acceptance of most of

its major demands from all airlines.

The whipsaw tactic is used not only by one union against those

carriers on which it represents employees, but also among the unions

representing the same craft or class of employees on different carriers.

This whipsaw tactic for inflating settlements is well illustrated by the

mechanic negotiations concluded in 1969 and 1970. First, American

settled for a top hourly rate of $5.16, and Pan American for $5.23, with

the TWU. Next, on Western, the IBT was able to obtain $5.60 an hour,

plus a dental plan. This was followed by IAM settlements on United of

$5. 62 an hour; on TWA, $5.65 an hour; on Texas International, $6.13 an

hour; and on Frontier, $6.35 an hour. Also escalated in these negotiations

were cost-of-living, shift differentials, and other labor costs. Now, in

1971, with mechanic negotiations being reopened, the carriers which settled

first in 1969 were 13% behind in wages and fringe costs and opened negotia-

tions in the face of the 1969 pyramid of labor costs obtained by stepping-stone

and whipsaw bargaining.

Multiplicity of unions in the airline industry and the number of crafts

or classes with which a carrier must negotiate are other factors which con-

tribute to the lack of parity in airline collective bargaining. The National
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Mediation Board currently recognizes ten different crafts or classes which

are as follows: mechanics; radio and teletype operators; clerical, office,

stores, fleet, and passenger service; stewards, stewardesses, and flight

pursers; pilots; dispatchers; meteorologists; flight engineers; flight navi-

gators; and flight kitchen and commissary employees.

Under the craft or class bargaining structure in the airlines, the

continued operation of a carrier is threatened frequently. In a period com-

parable to, for example, the term of a labor contract for a manufacturer

under the Labor-Management Relations Act, an airline can be confronted

with as many as eight or nine actual strikes or threats thereof. When

General Motors, Ford, U.S. Steel, etc. enter negotiations, the concluding

of an agreement should insure labor stability for the company for the period

of the contract term. When a strike occurs and is resolved, the employer

does not face another threatened interruption of business for a reasonable

period of time.

Based upon the bargaining structure that is characteristic of the

air transport industry, the unions can also pick and choose among the

carriers based upon the relative financial strength of the carrier concerned.

The stronger carrier might well be prepared to take a strike even with the

disastrous consequences previously described. A weak one might not be

able to survive. The national unions conduct their individual bargaining

skillfully and are, of course, able to tell the strong from the weak. Choosing

a financially weak Carrier, they can establish wage and fringe benefit

patterns which even the strong carrier can not later resist.

70-725 0 - 72 - pt. 1 - 25



380

Inter-union rivalry for larger settlements also plays a large part

in weakening the position of carriers in negotiations. In many crafts or

classes in the airline industry, there are two or more industry-wide unions

representing workers of the same craft or class. There is a strong motiva-

tion for each to demand settlements larger than those obtained by the rival

union. This is particularly acute among certain ground employees. Clerical

employees are represented by the Air Line Employees Association (ALEA),

Brotherhood of Steamship and Airline Clerks (BRA C), and the International

Brotherhood of Teamsters (IBT). Within the past two years, there have

been three strikes by these unions: the IBT strike against Pan American,

August 8-11, 1969; the ALEA strike against National, January 31-May 27,

1970; and the BRAC strike against Northwest, July 8-December 14, 1970.

In each case, an element in the dispute was the demand of the union that its

settlement be superior to a recent settlement obtained by a rival union on

another carrier, or that it be sufficiently higher to enable the union to claim

superior bargaining ability to that of its rivals.

The Northwest dispute also illustrates another aspect of inter-

union rivalry which contributes to escalating labor costs. In the Northwest

dispute, the BRAC informed the carrier that it would have to match the

Teamsters' latest trucking agreement because the Teamsters had success-

fully raided the BRAC on Braniff and Pan American for the representation

of clericals.
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In saying all this, there is no intention of criticizing unions or

charging them with tactics which are in any respect unethical under the

existing rules of the game. The point being made is that, in this economic

contest, the unions have an ax and the airlines have a penknife. The im-

balance of strength at the bargaining table is severe. Even that might not

justify Congressional intervention if no public harm resulted from this im-

balance, but public harm does result. Air transport consumers, both

travelers and shippers, have been and will be required to suffer price in-

creases and service reductions which are sufficiently serious to justify

Congressional attention and action.

Imbalance at the Bargaining Table
Results in Public Harm

The public harm that is referred to is increased prices and reduction

of service to consumers and impairment of the financial stability of the air-

line system.

Until the latter part of the 60's, the introduction of jet aircraft

provided enough productivity gain to offset the unit cost increases in wages

and other inflationary pressures of the major airlines. This enabled the

airlines to improve the value, the quality and quantity of service, and re-

duce prices at the same time. The average fare per passenger mile, or

yield, declined for six consecutive years between 1962 and 1968, while con-

sumer prices climbed by about 15%. Then labor costs began to rise to

alarming levels and since such costs are 50% of total cash operating costs,

it was no longer possible to dampen their effect.
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Airline wage settlements have been outpacing those of most other

industries. While the average salary for airline employees increased by

only 3% in 1966, approximately the rate of increase in U. S. industry pro-

ductivity, average salaries climbed 5% in 1967; 8% in 1968; 10% in 1969;

and 15% in 1970. The average airline employee in 1970 earned $12,307,

as compared with $6,248 for the average American worker. Workers in

manufacturing are paid an average of $3.36 per hour. The average airline

employee earns $5.92 per hour.

Flight crew members -- pilots, copilots, and flight engineers --

in 1965 earned on the average $19,700; in 1969, $24,600; and last year

were paid $28,800. The top 600 airline pilots in 1965 received an average

of $39,700, including fringe benefits and spent an average of 56 hours per

month on the flight deck, In 1970, the top 600 pilots received an average

of $58,400 and spent 48.5 hours per month on the flight deck, an increase of

47% in compensation and a reduction of 13% in productive time.

If unit wage increases in the industry since 1966 had increased at

the same rate as inflation in the U.S. economy (consumer price index),

airline costs would have been reduced by $600 million last year and the air-

lines would have made a profit before taxes of $370 million dollars.

Being unable to dampen these cost increases by increased productivity,

there has been a significant downward trend in the industry's financial posture.

Since 1965 when our return on investment amounted to 12%, it has continually
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dropped, and in 1970 was a mere 1.5%. The industry suffered its first

loss since 1960 and the worse one in its history -- $179 million after

taxes. We forecast a further substantial loss for 1971.

Normal recession cost cutting has not been enough to offset the

high labor costs. Profits have continued to plummet. With carriers con-

tinuing to strive to reduce costs to improve their financial positions, the

airline customer is now being confronted with flight reductions. From

1962 to 1969, the number of annual flights increased for seven consecutive

years, jumping from 3.7 million to 5.4 million. Also, during this period,

the average number of seats per flight increased significantly with the

introduction of larger aircraft. All of this provided the traveler with

ample capacity when and where it was desired. In 1970, the number of

airline flights dropped to 5.1 million. In the second half of last year, the

carriers found it necessary to begin reducing flights on a unilateral bas
is.

By May 1971, there were 5.2% fewer domestic flights scheduled than 
in

May 1970, resulting from the elimination of 700 daily flights. This will

continue. Several carriers are currently involved in plans to further 
re-

duce flights on a multilateral basis if approved by the CAB. There 
is no

doubt that cuts in flights have been needed to further reduce costs 
and some

of the cuts have not seriously impaired public service. A 
considerable

amount of service cutting, however, has been on short-haul and 
thin routes

where the public needs it most.
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Notwithstanding this cost cutting, service reduction and the fur-

loughing of approximately 12,000 employees, it still has not been possible

to solve the financial problem, and prices to the airline passenger and

shipper had to go up. As a result of the first round of fare changes, the

average yield has risen from 5.464 in 1968, to 5.784 in 1970, approximately

6%. In April of this year, the CAB approved an across-the-board immediate

increase of 6% in domestic fares and a tentative additional 3% increase later

this year.

These rising costs have had a particularly adverse effect on airline

travelers in short-haul markets. The airline fare structure is cost oriented.

Since wage costs per available ton-mile are higher in short-haul markets

than in long-haul ones, fares on short-hauls have had to be increased signifi-

cantly as a result of wage settlements. Between 1968 and 1970, the average

yield per passenger mile for the regional airlines has increased from 7.564

to 8.434, up 12%. This, of course, is the average, but let's examine what

has happened to certain fares in some specified short-haul markets during

the past several years.

One Way Coach Fares (Excludes Tax)
Short-Haul Market June 1971 June 1968 % Increase

Washington-New York $23,15 $17.00 36
Boston-New York 22.22 16.00 39
Cleveland-New York 36.11 28.00 29
Washington-Pittsburgh 22.22 17.00 31
Greensboro-Richmond 21.30 17.00 25
Spokane-Portland 28.70 23.00 25
Columbia (Mo. )-Kansas City 20.37* 13.00* 57

*One Class Fare
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Even with the fare increases, the regional airlines have not been

able to increase fares to cover the losses on their uneconomic routes. As

a result, subsidy payments to regional airlines have now increased. In

fiscal year 1971, subsidy for regional airlines increased to $58.6 million

from $34.3 million in fiscal year 1970. This followed seven consecutive

years of decline in such payments. Even with increased subsidy, regional

carriers lost $58 million in 1970.

The U.S. airlines flying international routes are also in a dis-

advantageous position relative to the wage burdens they must support. In

1970, for example, U.S. scheduled airlines international and territorial

operations sustained a loss after taxes of $32 million. These carriers must,

in most cases, compete head-to-head on major routes with foreign flag air-

lines. The average annual wage of a U.S. airline employee in 1970 was

$12,300. This is more than twice that paid by foreign carriers.

Consider, for instance, that Pan Am must compete across the

North Atlantic against BOAC. The captain of a Pan Am 747 jet earns about

$68,500 per year. The BOAC captain, however, earns around $22,000. At

a uniform fare level, therefore, the U.S. carrier must somehow compete

for the traffic and still earn a profit, even though handicapped by a wage

disparity. Some wage differentials between U.S. and foreign workers are

inevitable, but the extraordinary settlements of the past few years are im-

possible to overcome.



386

In summary, the airlines, during the past several years, have ex-

perienced significant wage pressures which have caused an increase in air-

line prices. These belated price boosts, however, have not been sufficient

to offset the inflationary spiral. Consequently, a decline in earnings has

continued to a point where last year, the industry suffered its worst financial

loss in history. In an effort to cut costs to the bone, the carriers have had

to reduce flights. All of this has had an adverse effect on the consumer with

fares and rates increasing and schedules decreasing.

S. 2060 is the Bill Best Designed
to Avoid This Public Harm

The foregoing establishes the need for Congressional action to provide

for improved collective bargaining in the airline industry. The only question

is what should be the form of that action. Several proposals have been made,

but we believe that S. 2060 is the best proposal thus far for the handling of

unresolved negotiating disputes. I described the outline of that bill at the

outset, now I would like to discuss it in more detail.

The three Cabinet members would review all unresolved disputes in

the airline and railroad industries, and this is as it should be. Any such dis-

pute, whether on a large or small carrier, or group of carriers, potentially

can disrupt transportation so as to seriously interfere with the transportation

of passengers, mail, and cargo. More importantly, though, any such dispute,

if left to the economic warfare, can result in an inflationary settlement dam-

aging to the Nation's economy, adversely affect consumers of transportation,

impair our international position or otherwise adversely affect the public

inte rest.
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Having reviewed the dispute, the three Cabinet members have a

variety of choices, choices which are tailored to meet the exigencies of

varying bargaining situations. One alternative is to do nothing and leave

the parties to self-help. This would be applicable in those situations where

it is determined that the dispute has insufficient impact on the public interest

to warrant intervention.

A second, the appointment of a neutral board to make non-binding

settlement recommendations would be appropriate where the parties may be

close to an agreement. However, they may be deadlocked on issues which

can be resolved through the objective recommendations of a third party.

A third procedure would be the appointment of a panel to decide

which of the parties final offers is the more reasonable and should

be the contract put into effect. It would bring a dispute to a legal conclusion

by establishing a contract between the parties. No restriction on duration

is placed on the offers and a dispute would be ended for the contract dura-

tion. Since the panel would select the most reasonable of the parties' final

offers, presumably both parties would move to realistic settlement areas

and the dispute could even be settled in negotiations prior to the panel

making its decision.

The fourth procedure would be binding arbitration. The inclusion

of final and binding arbitration in an arsenal of weapons is sometimes met

with a shudder by both labor and industry, but in many cases it would be
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preferable to the present system. The principle of disinterested third-party

determinations in life-and-death questions of criminal law is readily accepted.

Also, there is no hesitancy to permit a jury to determine the dollar value

to be placed on a man's legs or his eyes. Nor is it regarded as horrendous

to give to a government agency the power to determine how much a consumer

shall pay and how much a carrier shall get for air transport and rail service.

Review of stalemated collective bargaining disputes by Cabinet-

level officials and presenting them with these choices, would strengthen

true collective bargaining in the airline industry. In our opinion this is the

greatest virtue of S. 2060. The uncertainty of any intervention would

stimulate bargaining.

In such a situation, no employer could fail to strive for a settlement

because he could not be sure that a strike would be prohibited. On the other

hand, no union could go through negotiations or mediation in a perfunctory

fashion because it could not be sure that it would be permitted to strike.

Where the parties to a dispute believe that the decision-making will or may

be taken out of their hands, they will exert every effort to reach an agree-

ment. The parties prefer a reasonably satisfactory compromise to the

uncertainties of a decision by a third party which could be unsatisfactory

to one or both of the parties immediately concerned. This is borne out by

the experience of employers and unions which commit themselves volun-

tarily to binding arbitration prior to negotiations. Most agreements are
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concluded expeditiously in a much larger percentage of cases than in those

instances where arbitration agreements do not exist.

As an example, for several years Pan American has had agree-

ments with certain of its unions to arbitrate future unresolved contract

disputes. The result has been that a much higher percentage of cases have

been resolved in direct negotiations and in mediation, than has been true

in the absence of such agreements. In fact, dozens of contract disputes

have been resolved amicably and expeditiously over the bargaining table

because of the existence of these agreements to arbitrate, while only two

cases have gone to final and binding arbitration. Unfortunately, Pan Am

has been able to persuade only a few unions to sign such agreements to

arbitrate, while other carriers have not been successful in obtaining any

such agreements.

A comparable situation under the Railway Labor Act relates to

"minor" disputes -- those disputes which involve the interpretation and

application of an existing contract. Minor disputes are subject to final

and binding arbitration. Nonetheless, over 90% of the grievances filed

are adjusted without the need to go to arbitration.

Other Bills Before the Committee

There are quite a number of other bills before the Committee, all

of which have the same objective -- to reduce the public harm caused by

transportation strikes without requiring constant reference of these dis-

putes to the Congress. The fact that the Committee has many ideas before
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it on this important subject is all to the good and the proposals should be

discussed in full recognition that they do seek the same objective and that

each one will make an ultimate contribution to sound legislation.

Unnecessary Amendment of the Railway Labor Act 

The Administration bill goes much too far in amending the Railway

Labor Act. The emergency provisions of that Act have not worked and

thus should be revised, but most other provisions are not subject to that

criticism.

S. 560 would eliminate the present requirement of the Railway

Labor Act that the parties must continue good-faith bargaining through a

mediation period determined by the National Mediation Board before resorting

to self-help. In its place, the bill would allow either party to reject media-

tion and would introduce into airline and railroad negotiations the fixed term

contract concept of the Labor-Management Relations Act. It would, however,

retain the present vertical collective bargaining units provided by the craft

or class structure of the Railway Labor Act. The combination of fixed

term contracts and the numerous system-wide collective bargaining units

of the craft or class structure would produce labor chaos in the airline

industry. Imagine, if you will, an airline faced with successive system-wide

strikes of pilots; flight engineers; flight navigators; flight dispatchers;

stewardesses and pursers; radio and teletype operators; mechanics; and

stock and stores employees, each of which is presently recognized under

the Railway Labor Act as a separate bargaining unit.
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In addition, the Administration bill would wipe out one of the most

valuable of our federal laws in terms of the maintenance of labor peace.

The Railway Labor Act prohibits strikes over questions of interpretation

of collective bargaining contracts, so-called ''minor disputes." These

are settled in the air transport industry by conciliation or if necessary by

binding arbitration.

These are just two examples of the adverse effect of the wholesale

revision of the Railway Labor Act. We hope the Committee will address

itself to the real problems arising out of that Act, and not go any further

than is necessary to solve those problems.

Procedures for Settling a Dispute 

The various measures proposed to encourage settlements, the

order of their use and the standards governing their employment differ

extensively among the various bills before the Committee. Consequently,

in order to be reasonably brief, I will probably deal inadequately with them.

In making judgments as to the effectiveness of these measures to

be employed, it is crucially important that they place nicely balanced

pressures on both parties to the dispute. The objective is to achieve a

settlement, but the public interest in such a settlement is not limited to

the continued availability of transportation service at any cost. In response

to the pressures of a threatened strike, management can err in two directions.

It can refuse to concede wholly justifiable demands of its employees. But

it can also agree to excessive settlements with the intention of passing on
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these extra costs to the consumers that it serves. Settlement measures

which pressure management in either of these directions are equally bad.

In examining the bills before the Committee, other than S. 2060,

it has appeared to us that they do not contain this nice balance which is

required in the public interest. The pressures on management to settle

on any terms might be so heavy as to invite them to take the easy course

of making the consumer pay.

All of the bills seem to require as a condition precedent to

governmental action too great a showing of public harm. For example,

the Javits bill, S. 594, contains a threshold standard which is a distinct

improvement over the Administration bill since it paves the way for handling

disputes which are local as well as national in scope. However, like the other

proposals, it still provides too high a level of public harm for government

intervention in transport disputes. These standards for intervention appear

to have been guided by the concept that so long as transportation needs are

met, no other public interest, such as the cost and efficiency of transportation

need be of concern. I contrast this with the proposal of S. 2060 in which a

Cabinet committee can review any anticipated strike in the railroad or airline

industries and make a determination, on the basis of all the public interests

involved, whether the disputes merit government attention and the measures

to be used.

Those bills which provide for mandatory partial operations by a carrier

impose undue pressure on a carrier to settle unwisely because an enforced partial

operation can be more costly and destructive than a strike. Airlines and railroads
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are integrated units made up of profitable and unprofitable operations. In

the case of mandatory operations, there can be no assurance that this balance

would be maintained.

The utilization of the selective strike, such as provided for in S. 832,

is subject to this same criticism of imposing undue pressure on management.

At the present time, where national bargaining is being conducted, selective

strikes can be used by the unions but only after due notice, and in pursuance

of a national contract. The courts' permission to conduct selective strikes

where national bargaining is being used has already weakened management's

position severely but, if all limitations are withdrawn, the way is open

for the type of whipsawing which has characterized airline negotiations

and has contributed so much to the increased cost of air transportation to

the public.

The use of seizure as a method of securing settlements again

weakens management's position without any corresponding pressures upon

the unions to settle. Seizure by the government of a private transportation

system is, of course, a drastic measure. Anticipating such a governmental

step, management might well be prepared to act irresponsibly in granting

demands which would then have to be paid by the users. Seizure can also

form the basis for unending litigation between the employer and the govern-

ment as to the extent of injury by reason of seizure. Furthermore, the

risk of ultimate or even immediate socialization is present, such as resulted

a few years ago after a New York City bus strike. Before the strike busses

were privately owned and operated, but during the strike they were seized

and never returned to private operations.
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Conclusion

This concludes my testimony, Mr. Chairman. However, S. 2060

includes other amendments to the Railway Labor Act which, while important

and necessary, do not need to be presented orally to the Committee at this

time. An explanation and justification is set forth in the Appendix to my

testimony which I hope can be included in the record. The attention of the

Committee is greatly appreciated.
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Statement of Stuart G. Tipton
Air Transport Association
Before Senate Labor Subcommittee

OTHER AMENDMENTS TO THE RAILWAY LABOR ACT
INCLUDED IN S. 2060

APPENDIX 

In addition to the proposed amendments to deal with stalemated

collective bargaining disputes, S. 2060 contains several other amend-

ments to strengthen the Railway Labor Act. Many of these proposed

changes would amend the Railway Labor Act to accord with national labor

policy established by the Congress since the Railway Labor Act was last

amended in any substantial manner. Although the Labor-Management

Relations Act has been revised periodically during its history in order to

adjust to new problems not anticipated in the original legislation, the Rail-

way Labor Act has not received similar attention. Most of the additional

amendments in S. 2060 are designed to accomplish this up-dating and to

bring the provisions of the Railway Labor Act into harmony with the national

labor policy.

Class or Craft Hearings 

The National Mediation Board traditionally has taken the position

that the only parties to any inquiry under the Railway Labor Act as to the

class and craft determinations by the NMB are the competing labor organiza-

tions or the employees desiring representation, on the one hand, and the

employees desiring to remain unrepresented, on the other. The Board has

held that carriers are not entitled, as a matter of right, to participate in any

manner in any such proceedings. In practice, when the Board has called a
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public hearing, it has allowed the carrier involved to submit factual informa-

tion, cross-examine witnesses, and state its position with respect to issues

in the dispute. The Board, however, has refused to call a public hearing

to adduce testimony on the proper scope of the craft or class at the carrier's

request, although it will do so at the request of any labor organization which

it considers to be a party to the dispute.

The right of employees to organize and bargain collectively through

representatives of their own choosing without employer interference is well

recognized. However, the Board has improperly excluded the carrier from

the determination of what is the appropriate collective bargaining unit or

craft or class. Under the Labor-Management Relations Act, the employer

has the affirmative right to be heard on the proper scope of the collective

bargaining unit. The reasons for recognizing the employers' interest in how

his employees are grouped for collective bargaining purposes apply equally

to employees under the Railway Labor AeL and the Labor-Management Re-

lations Act. These reasons include a desire to avoid a multiplicity of bar-

gaining units or a grouping of employees having no community of interest

within a single unit.

The Board's position on carrier participation in representation pro-

ceedings arises in part from the fact that the Railway Labor Act initially

applied only to the railroad industry in which the bargaining unit structure

was well defined by custom and practice. Issues involved in a bargaining unit

dispute, therefore, related more to the determination of which representative

was desired by the employees rather than the appropriate collective bargaining
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unit. As the Board has frequently noted in its determinations, crafts or

classes in the airline industry were not as clearly structured at the time

the airline industry was brought under the Railway Labor Act as had been

true in the railroad industry. The rapid changes taking place in the airline

industry, coincident with its growth, have made the crafts or classes in the

airline industry much less defined.

Unless one or more of the organizations involved requests a public

hearing, the Board presently allows the competing unions to determine the

scope of the craft or class according to their judgment of the most desirable

grouping of employees for their own purposes. Under those circumstances,

the carrier has no opportunity to present to the National Mediation Board

factual information to demonstrate the work inter-relationship, community

of interest, prior history of collective bargaining, effect of the employee

grouping on the carrier's operations or testimony on any other factors which

the Board normally uses in determining the appropriate craft or class.

Clearly, the carrier should be in a position to request a hearing when bar-

gaining unit questions arise, and whether or not a hearing is granted, have

its views considered as a full party to the proceeding.

National Mediation Board craft or class determinations normally

are not subject to judicial review and, thus, the carrier is left without a

remedy if a faulty class or craft determination results in damage to him.

Representation Elections

Traditionally, the National Mediation Board has taken the position
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that employees under the Railway Labor Act are obligated to select a collec-

tive bargaining representative. The Board's theory has been that a repre-

sentation election is for the purpose of selecting a representative -- not to

ascertain whether in fact the employees desire a collective bargaining

representative and, if they do, which representative they wish. Accordingly,

the Board has used a form of ballot which does not give the employees the

opportunity to indicate that they do not want a collective bargaining repre-

sentative.

The theory under which the Board has administered representation

elections finds no support in the legislative history of the Railway Labor Act.

In fact, this theory has been specifically repudiated in the decision of the

Supreme Court of the United States in Brotherhood of Railway Clerks v. Asso-

ciation for the Benefit of Non-Contract Employees, 380 US 650 (1965), and

still more recently in the decision of the United States Court of Appeals for

the District of Columbia in the cases of the International Brotherhood of

Teamsters v. Brotherhood of Railway and Airline Clerks, and the National

Mediation Board v. Brotherhood of Railway and Airline Clerks (68 LRRM 2651).

Since certiorari was denied by the Supreme Court, the Court of Appeals de-

cision in these cases represents the established judicial construction of the

Railway Labor Act with respect to representation disputes.

Looking to the legislative history of the 1934 amendments to the

Railway Labor Act, the House report on H.R. 9861 states:

"2. It [H.R. 9861] provides that employees shall be free

to join any labor union of their choice and likewise be free
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to refrain from joining any union if that be their desire and

forbids interference by the carrier's officers with the ex-

ercise of said rights. " (Emphasis supplied.) (House Rep.

No. 1944, 73d Cong. 2d Sess. , 1934, p. 2. H. R. 9861 was

enacted into law on June 21, 1934, as the 1934 amendments

to the Railway Labor Act.)

Similarly, Joseph P. Eastman, Federal Coordinator of Transporta-

tion and principal draftsman of the legislation, expressed his view of the bill:

No, it does not require collective bargaining on the part of

employees. If the employees do not wish to organize, prefer

to deal individually with the management with regard to these

matters, why that, of course, is left open to them, or it should

be." (House Rep. 1944, 73d Cong. , 2d Sess. , p. 2. )

And in the Senate, Senator Robert F. Wagner, supporter of this

legislation and author of the National Labor Relations Act, stated his under-

standing of the bill:

"I didn't understand these provisions compelled an employee

to join any particular union. I thought the purpose of it was

just the opposite, to see that the men have absolute liberty

to join any union or to remain unorganized. " (Senate hear-

ings on S. 3266, 73d Cong. , 2d Sess. , 1934.)

Thus, it is clear that the Congress intended to preserve the right
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of employees to remain unrepresented.

The Court of Appeals decision in the IBT v. BRAC case specifically

referred to the Supreme Court's construction of the Railway Labor Act con-

firming the legislative intent and noted that the National Mediation Board

has the power to certify to the carrier that the employees do not wish a

collective bargaining representative. The Court of Appeals stated:

"... the Clerks' argument does not and can not vault over

the hurdle erected by the Supreme Court's decision in

Brotherhood of Railway Clerks v. Association for the 

Benefit of Non-Contract Employees, 380 US 650 (1965).

There the Supreme Court indicated that employees under

the Railway Labor Act were to have the option of rejecting

collective representation entirely. The decision precludes

a ruling that the Board's sole power is to certify someone

or group as an employee representative, imposing on the

carrier a duty to treat with that representative. We think

the Board has the power to certify to the carrier that a

particular group of employees has no representative to

carry on the negotiations contemplated by the Railway Labor

Act, thereby relegating the carrier and its employees to em-

ployment relationships and contracts not presently governed

by the Railway Labor Act."
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Clearly, the Board should be required to revise its representation

procedures in accordance with the established judicial construction of the

Railway Labor Act. This can be done in no other manner than to allow the

employees an opportunity to vote "no union" if they desire to remain un-

represented.

The national labor policy as expressed by Congress in the Labor-

Management Relations Act expressly provides that employees shall have

the right to refrain from selecting union representation and makes it illegal

to interfere with an employee's right to vote for no representation. No

reason whatsoever exists for not giving employees covered by the Railway

Labor Act the same proteci.ed right to vote against union representation as

employees have in all other industries. To deny employees the right to vote

"no union" conflicts with the personal liberties of employees and constitutes

wrongful interference with their freedom of choice.

Jurisdictional Disputes 

In addition, we propose that the National Mediation Board be given

a statutory mandate to resolve jurisdictional disputes which presently may

fester without any permanent resolution.

The Railway Labor Act contains no effective machinery for resolving

inter-union jurisdictional disputes which can seriously disrupt stable labor

relations on a carrier. Such disputes arise when a union representing a group

of employees on a carrier and one or more other unions representing other

groups of employees on the carrier disagree as to which group certain
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employees or prospective employees belong for purposes of collective bar-

gaining. The carrier is caught in the middle by bargaining demands from

each competing union and allegations of refusal to bargain. If a carrier does

bargain with one, he may in good faith select the wrong union and be in viola-

tion of the Railway Labor Act.

The carrier should not be put in this unconscionable position. A

jurisdictional dispute as to which group given employees belong for bargaining

purposes is, in fact, a representation dispute which the NMB should be re-

quired to resolve, just as it is required to resolve other types of representa-

tion disputes. Unresolved Jurisdictional disputes are even more disruptive

of stable labor relations than other types of representation disputes.

The problem which jurisdictional disputes create underscores the

need to recognize a carrier as a true party in interest in all representation

matters. If two or more competing unions claim a group of employees as

being under the respective aegis of each, and no union seeks a representation

investigation by the NMB, the carrier must bear the brunt of the dispute, but

is powerless under the Act to request a Board investigation and determina-

tion of the issues. This is patently unfair to the carrier. Thus, there is a

need to correct this deficiency in the Act as administered by the NMB to

obtain a representation investigation, as well as a need to provide that a

carrier need not treat with any union prior to the Board making a decision on

the issues involved.
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Exclusion of Supervisors From Act 

S. 2060 also would eliminate the organizing of supervisors

and subordinate officials, thus bringing the dividing line between manage-

ment and labor into harmony with that under the Labor-Management

Relations Act.

The Railway Labor Act covers every person in the service of

a common carrier by air performing the work of "an employee" or "sub-

ordinate official. " The Act defines those employees entitled to collective

bargaining representation as only those employees who perform "...work

defined as that of an employee or subordinate official in the orders of the

Interstate Commerce Commission...."

Supervisors are a part of management and rightfully should not

be treated as rank-and-file employees. The exclusion of supervisory per-

sonnel merely recognizes the industrial facts of life. The Railway Labor

Act should not permit bargaining relationships in which people are com-

pelled to have conflicting interests.

Under the Board's present determinations, flight instructors who

are responsible for the training and evaluation of airline pilots are subject

to organization as "subordinate officials" and may be represented by the

same labor organization as the pilots they train. Similarly, the Board's

determinations with respect to the clerical, office, passenger, and fleet

service craft or class has included in the same bargaining unit supervisors

and the employees they supervise.
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The difficulties such situations cause are obvious. A manage-

ment employee can not perform as effectively the essential functions of

his job which may involve the discipline or release of an employee for just

cause, when he is either in the same bargaining unit or represented by a

union like the employee whom he evaluates, whether or not the same

union, or different unions under the AFL-CIO banner, or tied together

by inter-union agreements not to cross picket lines, or the like. The

result necessarily is a lowering of performance standards in a business

whose very existence depends upon the maintenance of high standards.

Congress recognized the essential conflict of interest in allowing

supervisors to be organized when, in enacting the Taft-Hartley Act in

1947, it specifically excluded supervisors from coverage of the Labor-

Management Relations Act. These same considerations warrant changing

the Railway Labor Act to make clear the exclusion from collective bargain-

ing of supervisory personnel.

The inclusion of "subordinate officials" under the coverage of the

Act for collective bargaining purposes, was not considered in 1936 when

Congress added Title II to the Railway Labor Act and thereby extended to

air carriers and their employees the provisions of a statute originally

enacted to cover the railroad industry. This is clear from the reference

in the Act to the work defined as that of a "subordinate official" in the

orders of the Interstate Commerce Commission. The Interstate Commerce
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Commission has no jurisdiction to define the work of employees or officials

in the airline industry. The criterion generally used by the ICC is solely

to define work in relation to railroad duties. It has no application to the

airline industry and the Act should be amended to exclude all airline man-

agement personnel, including all levels of supervision, from its coverage.

Secondary Boycotts

S. 2060 would also apply the existing national policy of pro-

hibiting secondary boycotts to the railroad and airline industries. The

Railway Labor Act contains no ban against secondary boycotts, a tactic

whereby a union having a dispute with one employer seeks to coerce other

employers not involved to stop doing business with the primary employer,

1. e., the one actually involved in the labor dispute.

Secondary boycotts serve to expand the economic warfare involved

in a labor dispute after the procedures of the Railway Labor Act may have

been exhausted. Carriers and other employers having no direct involve-

ment in a labor dispute should not be coerced for the purpose of forcing

them to stop doing business with a carrier having a primary labor dispute.

The unfairness of secondary boycotts has long been recognized by Congress

through the Labor-Management Relations Act which outlaws them.

The national policy against secondary boycotts should be extended

to the airline and railroad industries. Not only because of the inherent

unfairness of such boycotts, but because their effect is counter to one of
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the basic purposes of the Railway Labor Act, to wit, the avoidance of

the interruption of commerce as a result of labor disputes. Use of the

secondary boycott can seriously disrupt the service of neutral carriers.

Secondary boycotts coerce neutral employers to stop doing

business with another employer and, as such, constitute an unwarranted

restraint of trade. Any such restraint of trade is contrary to the public

interest and should be eliminated. All of these changes would simply

bring practices under the Railway Labor Act into conformity with those

now existing in other industries.
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Elimination of Ratification Votes

S. 2060 also would amend the Act to cover certain specific

problems that have arisen since the passage of the Act. Representatives

of both labor and management would be required to have full authority to

enter into a final agreement when negotiations are conducted, thus eliminating

the increasingly severe problem of collective bargaining settlements not

being settlements at all because of the failure of the ratification process.

Labor contract negotiators selected as the representatives of a

carrier's employees, as well as the carrier representatives in collective

bargaining, should be empowered to consummate final and binding labor con-

tracts without resort to ratification votes. The maintenance of stable labor

relations and the avoidance of interruption to essential transportation are the

primary purposes of the Railway Labor Act. The keystone upon which the

Act stands is free collective bargaining in good faith between the carriers and

the duly designated representatives of their employees. If conferences be-

tween representatives at the bargaining table are to be meaningful, then it

is necessary to amend the Act so as to make it clear that the representatives

who negotiate on behalf of the employees have the authority to conclude a

binding, final agreement and are not mere intermediaries carrying proposals

between the union membership and the company negotiators.

Ratification votes serve to undermine true negotiations and interfere

with the timely making of agreements. As George Meany, President of the

AFL-CIO, stated, "Now it is the union that comes to the bargaining table
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without the power to act. And this is bad bargaining. This is not the way to

bargain." Concurring with Mr. Meany is the Air Line Pilots Association

which, in the past, has strongly opposed ratification votes and has publicly

asserted that union negotiators should have the authority to reach a final

and binding agreement. A classical example of a ratification vote under-

mining the bargaining process, creating undue delay, and fomenting greater

labor strife is the ratification vote in the 1966 dispute between the LAM and

five airlines. In the dispute, the membership rejected an agreement con-

cluded only after marathon negotiations in which the President of the United

States personally intervened and brought intense pressure on the parties to

reach an agreement; an agreement which all experts agreed was generous

for all employees. After the President of the United States and the IAM

leaders made a dramatic, nationwide, prime-time television appearance to

announce a settlement of the contract and the strike that at the time was 24

days old, the union membership defied the President and its own union

leaders by rejecting the settlement three-to-one. The strike continued for

an additional 19 days after rejection of the Presidentially mediated settlement.

Through the process of ratification votes, agreements are submitted

for approval or rejection to individuals not familiar with the complex factors

involved in reaching the agreement and who have little or no understanding

of the bargaining process. The absurdity of ratification votes and their

adverse effect on proper collective bargaining, for example, has been noted

by the Air Line Pilots Association in its negotiators handbook. The handbook
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states, "... It is unreasonable to expect a pilot group to learn, absorb, and

evaluate in detail all the complexities of a typical pilot agreement. The

answer would seem to be a more thorough appreciation of the importance of

selection, background, education, and collective bargaining experience of

pilot representatives and closer coordination between those representatives.

We therefore subscribe very strongly to the theory of present policy which

is consistent with the requirements of the Railway Labor Act that, for collec-

tive bargaining to be effective, each party to the negotiation should come to

the bargaining table with authority to act for their respective group. "

The requirement for ratification by the union membership not only

undermines the authority of union negotiating committees - it affects the

strategy and tactics employed at the bargaining table, and even the bargaining

priorities. At times, both labor and management are impelled to insist on

or accept proposals which, although they are of minimal value in relation

to issues discussed, have high emotional value. In effect, ratification votes

require the company to bargain with the entire membership, rather than the

duly designated representatives of its employees.

Tenure of NMB Members

Finally, S. 2060 would increase the term of office for NMB

Members from three to five years. The Congress of the United States has

recognized the public interest in uninterrupted interstate commerce by pro-

viding in the Railway Labor Act special legislation for the railroad and air-

line industries. As is well known, the collective bargaining contracts in these
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industries are extremely complicated and involve unique problems. The

fact that the airlines and railroads are considered vested with a public

interest and subject to special regulations through, in the case of the airlines,

the Civil Aeronautics Board and the Federal Aviation Administration, further

increases the difficulties in these industries in arriving at settlements

through the processes specified in the Railway Labor Act.

The unique quality of railroad and airline labor relations requires

of the National Mediation Board a familiarity with transportation labor

relations that is not obtainable in other industries. Board members need

the experience which comes only from participating in the mediation of

several rounds of negotiations with the major crafts or classes in the rail-

road and airline industries. This invaluable and unique experience can hardly

be gained within a single three-year term as at present for the members of

the National Mediation Board. Additionally, the fact that the Board is an

extremely small agency with little staff to provide continuity in the event of

the replacement of a Board member further indicates the need for extending

the term of office of the Board members.

Continuity in the office, additionally, will provide opportunity for

Board members to give guidance based upon first-hand knowledge and experi-

ence to the parties in those serious labor disputes which involve transporta-

tion services essential to the nation.

Accordingly, the air transport industry believes that extending the

term of office of the Board members from three years to at least five years
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would be beneficial in the administration of the Railway Labor Act. Addi-

tionally, it would be in keeping with the terms of the members of other

agencies, such as the National Labor Relations Board, whose members have

a five-year term, as do the Commissioners of the Federal Power Commis-

sion and the Equal Employment Opportunity Commission; the six-year

terms of the Civil Aeronautics Board; and the seven-year terms of the

Federal Communications Commission and the Federal Trade Commission.

Amendments Relating Solely to the Railroad Industry

There are two other matters of importance covered by S. 2060

which relate to the railroad industry alone. These are abolition of the

National Railroad Adjustment Board and the elimination of the payment of

railroad unemployment benefits to strikers. The spokesman for the rail-

road industry can more appropriately discuss these matters. However, we

do strongly endorse these proposals and give our full support to their

enactment.

August 4, 1971

70-725 0 - 72 - pt. 1 - 27
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Mr. TIPTON. I will now leave the text of my statement and sum-
marize the remainder of it as briefly as I can.
I think the first question that we have to address ourselves to is a

question as to why special Government treatment of railroad and air-
line strikes should be provided for. And I will list the reasons as
briefly as I can.
In the first place, the special treatment of airlines and railways has

already been determined by the Congress in a variety of differences.
In the Railway Labor Act itself, the airlines and the railways were
put together under that act many, many years ago.
Both airlines and railroads are regulated industries, and thus their

prices are fixed and their profits are limited. In many statutes listed
in my statement, the Congress has determined that airlines and rail-
roads are entitled to and require special treatment by the Congress.
A second reason for addressing ourselves to these industries espe-

cially is because of the presently existing imbalance of bargaining
power in the union and management in the air transport field, and
the reasons for that are several.
The airlines, of course, cannot stockpile their product as the manu-

facturers. If an airline is on strike, it is out of business. And there is
no way for it to protect its economi,c position or provide for services
it is supposed to provide if struck.

Senator RANDOLPH. Mr. Tipton, can I interrupt at that point to say
one thing? As you well know, West Virginia is the largest producer
of bituminous coal in this country, and there might not seem to be an
analogy, but there is no stockpile in coal.
You see, the coal cars or the hoppers take the coal and make deliv-

eries. If a shutdown of a coal mine takes place and the coal cannot be
shipped, we have a situation which involves not only the one industry,
the producer of coal, but also the rails that move this coal.
Mr. TIPTON. Exactly.
Senator RANDOLPH. So there is always this chain of tragedy that

takes place when transportation and products that are necessary to
the economic well-being of the country are stopped.
Many people think you can stockpile coal. You don't stockpile

coal it's got to move from the mine to the market.
Mr. TIPTON. Your reference to a chain of tragedies is exactly right.
I think the basic issue before the committee is the extent to which

the public interests have to be balanced here. Strikes have varying
and sometimes terribly severe impacts on the country as a whole
through their indirect effects as well as their direct effects. And I
believe that our existing law is too tight in governing intervention in
view of the widespread public harm that can be done, which is not
dealt with adequately in the present threshold provisions of the law.
To proceed further with the difficulties airlines face in their nego-

tiations and under threatened strike conditions, a second one that
needs to be referred to is the fact that airlines engage in individual
bargaining, individual airlines and their union. There is no multi-
carrier bargaining in the air transport union industry, and the result
of that has been the use of whipsaw tactics to a great extreme in our
industry.
I indicate in my statement, and I will point it out here, that the

tactic of inflating statement, settlements have been well shown in the
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mechanic negotiations in 1969 and 1970 where American Airlines
settled for $5.16 an hour.
During the next 6 months, by piling one settlement on another, it

wound up with Frontier settling at $6.35 an hour. So that through this
process of individual bargaining and whipsawing, the ability of our in-
dustry to bargain collectively with our labor unions is most difficult.
Another problem we have is the great multiplicity of unions in our

business and a great multiplicity of classes and crafts into which our
industry is organized. There are 10 or 12 of them all listed here, and
they are represented by different unions, so that the process of nego-
tiation in the air transport industry is constant, and you are constantly
subjected to threats of work stoppages which always causes this piling
of settlement upon settlement which has raised the labor cost of the
industry so severely.

Also, as a result of this individual bargaining, the union can pick
and choose among the airlines and choose the one that can most likely—
would most likely be subject to a quick and favorable settlement.
The picking of a financially weak carrier who cannot conceivably

stand the strike without going out of business would be the type
chosen. When a settlement is reached, a pattern has been set for the
industry as a whole.
I am making these comments with respect to the imbalance of the

bargaining table. I am not being critical about the unions or the or-
ganized airline employees. The tactics they are carrying out are in
no respect unethical under the existing rules of the game.
The point I am making here is that the unions have an ax and the

airlines have a penknife and that has resulted in actual public harm
in the airline industry. If it weren't, of course, for the extent of public
harm which I will describe in a moment, there would be no great reason
for congressional concern about this imbalance, but there is reason
because it reflects itself in very widespread public harm. And the pub-
lic harm I am talking about is increased prices which our customers
must pay, reductions of service to our customers, and the impairment
of the financial stability of the airline as a whole.
As I said up until very recent years the airlines through increasing

productivity by acquisition of more efficient airplanes have been able to
hold their prices in line notwithstanding very substantial increases
in wages. But in recent years it has been impossible to find that.
Let me just indicate a history of wage increases in the industry in

these past few years. Beginning in 1967 average salaries climbed and
it is stated graphically on this chart also. They climed 5 percent in
1967 over 1966; 8 percent in 1969 over the previous year; 10 percent
in 1969 over the previous year; and 15 percent in 1970 over the previous
year.
The average was $12,307 a year as compared with $6,248 for the

average American worker. Workers in manufacturing were paid an
average of $3.36 an hour. The average airline employee earned $5.92
an hour. _
Just one example of the extent to which salaries in the airline in-

dustry have climbed. Our top 600 airline pilots in 1965 earned an
average of $39,700 and spent an average of 56 hours a month on the
flight deck.
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In 1970 the top 600 pilots received an average of $58,400 and spent48.5 hours. This is per month on the flight deck. An increase of 47percent in compensation and reduction of 13 percent in productivetime.
If unit wages in 1966 had been increased at the same rate as infla-tion in the U.S. economy, the Consumer Price Index, the airline costwould have been reduced by $600 million and the airline would havemade a profit before taxes of $370 million. Instead, they had a loss of$179 million. That kind of an impact has, of course, backfired on every-one concerned. It backfired on consumers it backfired on employees.We had to reduce service by 700 daily flights and a good bit of thisservice is to communities where the service has resulted in cuttingdown operations that we really required over the smaller cities andover the weaker routes.
In addition to that we have furloughed approximately 12,000 em-ployees and as I have said prices to the airlines passengers ticketshad to go up.
Price increases in the airlines transport industry in the past 2 yearshave aggregated at the present time, I think, approximately 12 per-cent. Those price increases have not solved the problem.
The Civil Aeronautics Board has set up a tentative 3-percent in-crease in addition to that and with losses of $180 million in 1970.

Anticipated losses of hopefully a smaller amount but still a lot in 1971.It is clear that the air transport consumer overall is going to be hitas time passes with other price increases, and these percentages I have
been given are across-the-board percentiles.
Our rate levels are cost oriented as fixed by the Civil Aeronautics

Board since our highest costs are in the short haul. The percentage
increase for short hauls has run in the neighborhood of 30 to 35 per-
cent in these past 2 years. Subsidy for regional airlines has been af-
fected obviously.
The regional airlines receive subsidy because they devote themselves

to serving smaller points and weaker routes in the country. They are
subsidized for that. For years that subsidy had been going down. It
had to be increased by congressional appropriation from 34.3 million
in fiscal 1970 to 58.6 million in the current year.
U.S. airlines flying internationally are particularly hard hit by these

high labor costs because they must hit head to head on major routes
with foreign-flag carriers.
Annual wage was $12,300. That is twice that paid by foreign car-

riers. In the case of airline captains, a captain on a Pan American
747 gets $68,500 a year; a BOAC captain earns about $22,000. These
wage costs make it tough to compete in the international field.
So that what I have sought to present to the committee here in very

short terms and possibly not too clearly is just this. That collective
bargaining in the air transport industry is not working to establish
reasonable wage levels. The result in that effect has been to impair the
jobs of our own employees, the services we are trying to provide, and
the prices we must charge to our consumers. Plus, as I have said, in-
creased subsidies for the regional carriers, increased difficulties by
American-flag carriers in competing with their foreign-flag com-
petitors.
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Now, I will conclude my statement at this point, Mr. Chairman. I
hope that I will be able to answer any questions the committee wishes
to ask.

Senator RANDOLPH. Mr. Chairman.
The CHAIRMAN. Certainly.
Senator RANDOLPH. I would like to comment on the statement, not so

much as to the facts and figures which I understand and appreciate,
but I think the information is necessary for this subcommittee to have
during our attempt to develop decent legislation.
President Tipton, there has been considerable discussion of the

allegedly small impact of the airlines industry on the national welfare
and defense. It has been said that because the airlines are basically
passenger carriers, because freight is really the essence of transporta-
tion as it is being discussed here, that there is little effect when the
airlines are struck.
I think it would be helpful to the members of the subcommittee for

you to explain, so that our record will be clear, the ways in which you
believe that the air transport industry performs a vital role in na-
tional defense.
Mr. TiproN. I am delighted to have this opportunity to respond.

The air transport industry, of course, is not like the railroad. They
are in the business of moving masses of freight and the halting of the
railroad system has the impact—has a tremendous impact on the econ-
omy. We are basically passenger carriers with the exception I will
mention in a minute. But passengers are part, and the rapid movement
of passengers is also a very important part of the economy of the
United States.
Whether those passengers are business passengers going from place

to place to) transact the business on which the country's economy re-
verts, or whether they are tourists going to a section of the country
to support the economy of that section, whatever may be the reason,
the absence of transportation can also have its impact.
For example, I remember in 1967 when we had a very substantial

airline strike. It went on for some time and the result of it was that the
Congress became concerned because the impacts on the economy of
regions were going to cause the Members of the House and the Senate
to get concerned.
For example, the southeastern area of the United States depends

heavily on tourism. If tourism is cut off, damage, great damage is
done. The impact is different, but it is still important.
Now, the one exception with respect to freight. Airline freight is of

course, and compared with the railroads, it is virtually infinitesimal,
but what we do transport is crucial freight. It is freight that is so im-
portant to the distribution scheme of the country that the shippers are
prepared to pay 10 times the freight rates that they could get on the
railroads or trucks for moving the same stuff.
The air transport system, I guess you could say, is an integral part

of the automobile manufacturing distribution and assembly business,
because the automobile industry has found that it is to their advantage
to utilize air for the moving of parts and a variety of other things.
Now, I have gone on too long with this answer.
Senator RANDOLPH. Well, I think it is very important because I know

many plants where if vital parts could not be shipped by air that the
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plant would be down perhaps a week or 10 days, where it is down only
perhaps for 1 day because of the carrying of the machinery that is
necessary, the special parts that are delivered very quickly. So even the
operation of the plant is involved and therefore production plus hun-
dreds of employees, we would say, in a single case; is this true?
Mr. TIF-roN. Exactly.
Senator RANDOLPH. Now, Mr. Tipton, how does the civil reserve air

fleet—because I think it is a natural question since you have been talk-
ing about the air transport competition with surface carriers, how does
that program if it does relate to our consideration of emergency trans-
portation and dispute legislation?
Mr. TIPTON. I think it has an important relationship. The airlines

moves thousands of military passengers in peace time and provides the
fast transportation that is required by the military. For example, the
movements of passengers, troops, and the like from this country to
Southeast Asia.
This country sends troops and supplies even to locations in Germany.

They are heavily dependent upon air transportation as well as move-
ments within the country, but in an emergency the air transport indus-
try is bound by contract to the military to produce a very high per-
centage of the air transport fleet within 48 hours to serve military pur-
poses in that operation.
The effect of those contracts has been felt on a number of occasions

in the past. I will mention one, and that was the Cuban missile crisis in
which we almost had to turn the air transport system edgewise for a
period of time in order to move the troops and special material neces-
sary to meet that particular emergency. There have been others, lots of
others in which we have had to move and move fast.
Senator RANDOLPH. I have one more question, if I may, Mr. Chair-

man. I am not sure of my ground here in this question but the unions,
as I understand it, are of the opinion that final offer selection is, in
fact, compulsory arbitration. What is your response?
Mr. TIPTON. I don't think it is. I think the two techniques are

similar in this respect, in that they produce finality. They wind up
with a settlement of the dispute. They are different, however in that
final offer selection, selectors are bound to take one offer or the other
and to that extent the selectors are following the judgments of one
party or the other.
Now, in binding arbitration it is quite different in that the selectors

review all of the events, including the offers, and try to make a judg-
ment on what is a sound and equitable arrangement between the
parties. In binding arbitration you have a flexibility there in the
deciders, not unlike, of course, the ability of a court to decide on the
basis of his judgment as to what is sound and equitable.
Senator RANDOLPH. Thank you, Mr. Tipton. I shall read your state-

ment very carefully. I know the care with which you prepare your
case and I have known your work for a long time.
Mr. TIPTON. Thank you.
The CHAIRMAN. Just one question here.
Was Mohawk the last airline strike that the industry faced?
Mr. TIPTON. I think that the Mohawk and the Northwest strikes,

I believe, were going on at the same time. I believe the Northwest
settlement was made prior to the Mohawk settlement, though.
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The CHAIRMAN. How would your proposal apply in the Mohawk
kind of situation?
Mr. TIPTON. In the Mohawk situation they had the normal negotia-

tions. They had mediation under the act. Under the bill proposed
here that dispute would have been reported to the panel appointed.
The CHAIRMAN. At what point would that have happened?
Mr. TIPTON. At the point at which the National Mediation Board

having already participated in mediation of the dispute reached the
conclusion that mediation was not going to be successful.
The CHAIRMAN. When would mediation have been brought into the

dispute?
Mr. TIPTON. Under the Railway Labor Act, if either party to the

dispute asks for mediation then the National Mediation Board has
the jurisdiction and responsibility to mediate between the parties over
such period of time as the Board itself considers mediation to be
useful and valuable. And when they reached the decision that it is
no longer useful and valuable under existing law, they cut the parties
loose in fact, and then a period of time is passed and then the union
is free to strike.
Now, at that point, under the proposal here, the Mediation Board

would report the situation, that this was an unsolved dispute, which
in all probability was going to result in a strike, reported to the three
secretaries.

Utilizing the panel, they would make a determination to look at it.
They would make a determination as to whether the Government
should do anything. If they decided that the Government should do
nothing then the parties could have at it. Then they might have said,
they might have decided that it could be useful here to have a
panel review and detail the facts and circumstances and make
recommendations.
And again they might decide that the last offer, final offer selection

might be good, or that binding arbitration would be good, but that
would be their option under those circumstances.
The CHAIRMAN. What do you think would have worked out in the

Mohawk situation?
Mr. TiproN. I am 
The CHAIRMAN. If that is an impossible question, why 
Mr. TIPTON. I really can't answer that and I should have antici-

pated it, but I don't really know about all the facts and circumstances
in the Mohawk situation well enough to know whether there was a
national interest or an important public interest in having those issues
settled. I don't know enough about the facts but it is that kind of an
inquiry which would be contemplated here by the three secretaries or
the panel they appoint would look at the issues between the parties
there and decide if those issues presented have special public impor-
tance to justify the Government dealing with them.
If they decided not, then, as I say, they could cut the parties loose

for self-help. If there were issues which they thought if carried to a
conclusion would do public harm, then they would intervene and take
some action.
Senator PACKWOOD. I am going to ask first about including the air-

line industry in whatever bill we come up with. I am trying to find a
rationale.
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What kind of freight is it that shippers are willing to pay 10 times
as much for by using air freight? How critical is this to the national
welfare?
Mr. TiproN. The type of freight is, I would say, two types. One,

the emergency shipment on which machinery, the repair machinery
is based, and that, of course, is a basic job of the air transport freight
system. But of great and increasing importance is air transport par-
ticipation in the distribution process of industry and of retail sales.
Senator PACKWOOD. Of what?
Mr. Tir-roN. Of retail sales. For example, I was mentioning

the automobile manufacturers. Now, increasingly automobile manu-
facturers have utilized the air transport system to avoid having their
dealers maintaining enormous inventories of parts and you have a
constant flow of parts keeping up the inventories of the various
dealers and service departments all over the country.

Also, they utilize air transportation in the process of assembling
automobiles. They utilized air transport for many of the pieces that
they have issued from a main factory to their assembly plant and that,
if cut off, if that system cut off while the freight does not show up in
large tonnages, it is crucial to the maintenance of a factory.
Now, in the case of retail sales, the air transport freight has be-

come particularly important because here, again, the retailer who sells
whatever will decide that he does not want to keep a great stock of
merchandise on hand, and he then relies upon air transportation to
move from the manufacturer to him, small bits every day.
Now that 
Senator PACKWOD. Let me interrupt you. The thrust of all this legis-

lation is the suddenness with which curtailment of transportation can
strangle our country. The railroads shut down nationally, our country
shuts down; and if trucking shuts down, then our country would
shut down.
But if the whole airline industry in the United States were shut down

for a year, apart from the fact that the tourists can't go to the South-
east, where is the national transportation network that seriously
threatened? We can still get to the factory 9 or 10 days later. Parts
can still get to retailers. But where is that thrust of urgency, that
threat to the economy if we had a national airline strike?
Mr. TIPTON. I think it is important, and I think this has been demon-

strated over many years. I think it is important to the maintenance of
the industrial machine of this country that people move, the travel
of an executive or an officer or an engineer or any one of a variety.
Senator PACKWOOD. But people do move; they move on trains if they

want to.
Mr. TiPrort. If you would slow down the industrial machine of the

country by telling people that instead of going to the west coast in 5
hours, you must take two and a half days, that would have a drastic
effect. We have never experienced it; we don't know how drastic an
effect it would be, but it would have a drastic effect upon the industrial
operation of the country. I have no doubt about it, and it would even be
worse in the case of the very long hauls across the Atlantic and Pacific
and into Latin America.
The management and operation of major enterprises rests upon the

movement of their people from one point to the other. Not just move-
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ment, but movement fast. Our whole industrial machine is based upon
moving fast. We transport 170 million people and we better put it, we
sell 170-million tickets each year.
Half of those are business people. That is 85 million trips taken

by businessmen and they don't take them unnecessarily for the opera-
tion of the industry in which they are located.
So that the speed and efficiency with which the country's industrial

machine works is becoming vast movement of people, and I think that
I.surely would not sit here and try to convince you that shutting down
air transportation would produce the dramatic and immediate effect
People would not be hungry, but over a term, it would have a wide-
spread and disastrous effect upon our industries and also I don't think
we can disregard the impact of the failure of tourists to move 
Senator PACKWOOD. No, I don't, either.
Mr. TIPTON (continuing) . On the economy of the country.
Senator PACKWOOD. But this is not the emergency. A 6-month steel

strike, or a 4-month auto strike has a cancerous effect and it is sub-
stantial to the economy, and tourism is, but this isn't the thrust of
this legislation. It is the lifesaving effect of transportation throughout
the country.
Mr. TIPTON. Let me comment further on this matter because it

goes to the heart of this matter.
In addition to the disastrous impact of lengthy strikes on airlines,

and I think it would be disastrous—in addition to that, in the case
of airlines, the legislation contributes a further public benefit, in that
it improves the collective-bargaining process.
Now, prevailing in the air transport industry, in that I stress the

fact that we have difficulties in bargaining and our wages have climbed
out of sight and I think that this bill would contribute to a balancing
of the powers and strengths of the two parties without outweighing
or overweighing either one of them and I think that is an important
objective of this legislation as well.
Senator PACKWOOD. I have nothing further.
Senator DOMINICK. Mr. Tipton, I have been most interested in read-

ing your testimony and I am privileged to have been able to intro-
duce your bill as a further element in this discourse. I was particularly
interested in your comments concerning situations where an airline
had a clause with the union which provided for final arbitration, com-
pulsory arbitration, or whatever you want to call it.
That 90 percent, as I recall your figures, of the disputes were set-

tled before they were forced to compulsory arbitration. Recently, both
labor and management have strongly opposed any form of compulsory
arbitration.

Senator DOMINICK. This has been dwelled on by both Senators and
Congressmen alike and laymen during the railroad strikes and every-
one stated that you shouldn't have compulsory arbitration. When you
come to Congress with an unresolved strike, you have compulsory arbi-
tration anyway, so we are really appealing to semantics more than
anything.
Your opinion, as I gather it, is that if you had these alternatives

available at least one of which is in the form of some form of com-
pulsory settlement that the net result would be to get most of these
disputes settled before it got to that point, is that correct?
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Mr. TIPTON. That is our judgment based upon a great deal of ex-
perience in our industrywide binding arbitration that the very ex-
istence of provisions for binding arbitration results in more effective
settlement. I would like Mr. Goulard to comment on this subject also.
Because he has had a deep familiarity with it.
Senator DOMINICK. That would be helpful.
Mr. GouLARD. Senator, as Mr. Tipton indicated at the outset, I did

work for Pan American World Airways for a good number of years
and I think we pioneered in the field of voluntary arbitration of major
disputes. In other words, we were able to reach an agreement with
the union far in advance of the contract negotiation that we would
arbitrate the issues unresolved in negotiations. Our experience where
we have had such agreements is that we have almost never had to
resort to the arbitration proceeding.
Why? Because the uncertainty of what an arbitrator would do in

fact provided a substantial incentive to collective bargaining rather
than stultified collective bargaining as so many people claim would
be the case. We think it is akin to the situation in court where lawyers
settle more cases before final decision of the judge by far than are per-
mitted to go to final decision.
The 90 percent to which you referred in Mr. Tipton's testimony is

in the settlement of grievances, and I think this is very important.
Unlike Taft-Hartley Act industries, we are bound to arbitrate all
grievance disputes under the contract, and it has been very successful
over the years.
Why? There has been no legal strike over grievances and the illegal

strikes have been quickly enjoined, and 90 percent of the grievances
have been settled without resort to arbitration.
Senator DOMINICK. It is also my recollection that Pan American

was the only one that had these compulsory arbitration clauses in
existence, is that correct?
Mr. GOULARD. I think that is still the case.
Senator DOMINICK. Is it not true 
Mr. GouLARD. I am sorry, sir. Mr. Tipton advised me that is for

major disputes, for contract disputes. All airlines and all railroads,
of course, have arbitration of grievance disputes.
Senator DOMINICK. I was going to say that the railroads have this

final arbitration on the grievance disputes.
Mr. GOULARD. Oh, yes.
Senator DOMINICK. In fact, I remember just for the record that the

railroad union leaders were up here and advocated very strongly
that may be maintained because they thought it had been extremely
beneficial in solving a lot of grievance problems.
Mr. GOTILARD. Management and labor are in complete accord on that.
Senator DOMINICK. In further reply to Senator Packwood's com-

ments on whether or not the airlines should be included in this legis-
lation, the thing that has always concerned me is that the airlines are
totally dependent upon the Government, much more so than practically
any other industry that I know of in terms of their scheduling, their
rates, their service areas, the certificate of convenience and necessity
which they must maintain, the very strict regulations and rules on
safety and on pilots and copilots' training. It strikes me that the basic
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reason behind this is in the defense of our country to maintain a
 reserve

fleet to help out in times of emergency with our Air Force,
 both in

transportation of people and in transportation of equipment.

Do you feel that continuation of the present situation 
with un-

restricted rights to strike, in effect, and no satisfactory 
mechanism

as yet to resolve it, would have an effect on the availabi
lity of that

reserve fleet ?
Mr. TiProN. I think it would inevitably and for this reason

: I have

described the impact of the present collective bargaining situ
ation that

prevails in our industry, the final impact on the industry itself
, if that

continues as it has been going with huge losses, I think it
 can be no

question but that over a period the industry will be seriously we
akened.

In the interest of maintaining a fleet and of not merely a
 reserve

fleet, but a reserve whole service of reserve airplanes and 
pilots and

mechanics and everything that goes with that airplane, in the
 interest

of maintaining that, you need a financially strong industry. Th
ey must

buy the equipment and. they must pay for it and they must op
erate it.

So this has a very important effect on our ability to do a goo
d job.

We have done a good job in the past. We want _to continue to
 do a

good job. This legislation will definitely help us do such a job
.

Senator DOMINICK. Mr. Tipton, you were here when Congress
man

Harvey testified on behalf of his bill which Senator Stafford has 
also

put in. Their bill, as I understand it, provides for three sequ
ential

presidential options where the bill which I have introduced pro
vides

for only one.
In what way do you think that one of four options would be bette

r

or worse than three sequential options '?
Mr. TIPTON. I think that the virtue of having the four options whic

h

must be chosen, one of which must be chosen at the outset, is that i
t

does create this uncertainty on the part of the parties to the dispute

which we regard as so valuable. You are bargaining and you don'
t

know whether there is going to be Government interference or what

is going to be done if the Government does intervene. If you have a

sequential or an ability to choose one and then go back and choose

another, you tend to eliminate this element of uncertainty which we

think is extremely valuable. You may want to add to that.

Mr. GOULARD. Well, no, except to elaborate just a bit. It seems to

me—and I have been a negotiator for many years—it would seem to

us almost inevitable that if the Government intervened, the tendency

would be to pick the milder of the alternatives and proceed until you

have to use the strongest weapon. So as Mr. Tipton says, the element

of uncertainty and thus the stimulus to collective bargaining is really

eliminated.
Senator DOMINICK. So your feeling under the Stafford-Harvey

approach, what you would finally end up with is the final offer

selection ?
Mr. GOULARD. Well, of course, under that bill you have to go to

selective strikes first except in certain circumstances. But it would

seem to us that the tendency would be to always select an additional

cooling-off period, and then finally end up with a final offer selection.

Mr. TuvroN. I think the bargainers could pretty well determine what

was going to happen to whom all during the discussion. Under the

bill that you have proposed, no one would know, and I think that is
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a tremendously valuable attribute, because what one really wantshere is a settlement of disputes by the parties, and if you can put inincentives of this sort, good.
Senator DOMINICK. I gather from your testimony in behalf of theRailway Labor Act, that you feel there are extremely important pro-visions in it which should be maintained. Do you include in that thework of the National Mediation Board? Has this been helpful oreffective?
Mr. Tu-roN. I will make a brief statement, and my statement is yes,but I would like to have Mr. Goulard add to it, as he has worked withthem for years.
Mr. GOIMARD. Well, the answer is yes without any qualifications, fortwo reasons: One, that the Board itself has been effective, conscien-tious and able, that is the Board itself and the staff. But very impor-tant also is the fact that as a matter of right and obligation, the Media-tion Board has the duty to enter unresolved disputes and neitherparty, no matter how adamant at the moment, and that applies toeither management or labor, can turn the Board aside, and the powerof the Mediation Board to come in and inject itself and influence thecourse of bargaining and try to force bargaining, use its power to hold

the case to force the parties to bargain rather than just resort to self-
help, has been invaluable in the past. Without this—Mr. Tipton has
pointed out that we have a sorry state of affairs—our plight would
have been even sorrier.
Senator DOMINICK. I think that is all I have.
Senator PACKWOOD. Tell me a little more about the Pan American

arbitration situation. Do they actually have an agreement with some
union to arbitrate terms of new contracts?
Mr. GOTTLARD. Yes, Senator, that's correct.
Senator PACKWOOD. And does the arbitrator have the power to write

into the new contract a further agreement between the parties that
they shall arbitrate that contract? Is the arbitrator given that power?
Mr. GOIMARD. That is an interesting question.
Senator PACKWOOD. Does he have the right to write terms of the

contract?
Mr. GOULARD. Well, both parties have to accept it. He has the power

to resolve unresolved issues and if one party is requesting a continua-
tion and the other party is disputing it, he can arbitrate that.
Senator PACKWOOD. I was assuming that Pan American was prob-

ably pretty happy with it, and that the union never wanted it:
Mr. GOIMARD. Well, actually, both Pan American and the union were

initially happy because it was a completely voluntary agreement.
Senator PACKWOOD. Tell me under the Railway Labor Act, explain

to me the difference between a grievance under the existing agreement
and the major disputes which the Mediation Board has the power to
settle?
Mr. GOIMARD. Well, a grievance in effect is a dispute over the inter-

pretation of an existing contract clause rather than the making of a
new clause.
Under the Railway Labor Act, it is not the Mediation Board, but

in the case of the railroads, a National Board of Adjustment which
has the power to decide the grievance in the final analysis.
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Senator PACKWOOD. And that is the interpretation of anything aris-
ing under the existing contract?
Mr. GOULARD. That's correct.
Senator PACKWOOD. All right, now, what is a major dispute?
Mr. GOULARD. A major dispute is a dispute over the terms of a con-

tract being negotiated. Simply stated, a wage demand.
Senator PACKWOOD. And for that, we have to go through all of the

procedures, but the upshot is finally of a strike because there is no
way to close the settlement?
Mr. GOULARD. That's correct.
Senator PACKWOOD. I have no other questions. Thank you very

much. That will adjourn the hearing for today.
(Whereupon, the hearing was adjourned subject to the call of the

Chair.)
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