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CONSUMER PRODUCT SAFETY ACT OF 1971

MONDAY, JULY 19, 1971

U.S. SENATE,
COMMMEE ON COMMERCE,

-Washington, D.C.
The committee met, pursuant to notice, at 9:30 a.m., in room 5110,

New Senate Office Building, Hon. Frank E. Moss, p:esiding.
Present: Senators Moss, Prouty, Cook, and Stevens.

OPENING STATEMENT OF SENATOR MOSS

Senator Moss. The committee will come to order.
We are opening hearings this morning on S. 983 and S. 1797, con-

sumer product safety legislation and S. 1685, concerning power lawn
mower safety.
I would like to say at the opening that if ever there was an idea

whose time had come it is the idea which forms the bedrock of the
legislation before us this morning: The manifest need for compre-
hensive, strong, effective product safety legislation.
The Product Safety Commission has delivered to us volume after

volume of data, case study, and analysis. It has charted the treacherous
shoals upon which virtually all past and present safety regulatory
programs have foundered, and it has tendered us a course for action.
And while there are significant differences 'between the legislation

sponsored by Chairman Magnuson and myself (S. 983) and the ad-
ministration's proposal (S. 1797), I sense no essential conflict in our
objectives. Neither bill attains perfection. We will, I am confident, be
able to draw upon the strongest points of each in shaping the ultimate
legislation. In fact, in our preliminary discussions with the admin-
istration we have encountered openness and flexibility as to the means
of achieving our shared objectives.
For my own part I intend to be guided in these hearings and in the

executive deliberations by the lessons which our committee's own ex-
perience in product safety has taught and which the investigations
of the Commission have illuminated. Before we begin, I would like to
briefly indicate what I believe these lessons to be:
(1) Consumer safety programs have, in the past, suffered from a

chronic lack of independence from political and economic pressures.
This has resulted in a dilution of the effectiveness of the product
safety laws. Tough standards formulated within a department are
sent upstairs. By the time these standards find their way through the
labyrinth of the Secretary's Office, the Office of Management and

Staff member assigned to these hearings: S. Lynn Sutcliffe.

(1)
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Budget, and perhaps even the west wing of the White House, the
final standards bears little resemblance to the initial consumer oriented
proposal.
(2) But deliberate efforts to deny the efficacy of product safety

laws have not been as devastating to our product safety programs as
the budget and appropriations process that has consistently starved
product safety programs. The Department fails to fight for adequate
funds; 'OMB consistently pairs whatever departmental request is
made; and finally the Congress is less than diligent in insuring that
the product safety programs it passes are given the appropriations
they need.
(3) While industry, through its voluntary standards organizations,

possesses great technical know-how to contribute to the development
of safety standards, the delegation of safety standards responsibility
to voluntary standards organizations or reliance on those standards
by the Government results in chrouically inadequate, lowest common
denominator standards.
(4) In its zeal to afford industry procedural safeguards, Congress

has too often in legislation frozen the regulatory process in pro-
cedural molasses.
(5) Past consumer safety programs have lacked the comprehen-

sive data base essential to enlightened standard setting. What is
needed is both a comprehensive injury alert surveillance system and
sophisticated design and engineering know-how to translate safety
needs into sophisticated, adequate safety performance standards.
(6) Categorical programs—toy safety, flammable fabrics, refriger-

ator safety, poison prevention packaging, hazardous substances, elec-
tronic product radiation—are vestiges of Congress' past inability to
proceed except by halting steps to meet only the most obvious or well
publicized hazards—usually long after charred or mutilated bodies
have begun to pile up.
The time has plainly arrived to establish a comprehensive safety

program with full authority to move to head off any unreasonable
product safety hazard, no matter what product, no matter what
hazard—immediately by banning, if necessary—deliberately, but with-
out needless delay, to set a minimum safety performance standard,
where appropriate.
(7) We have learned that secrecy is the ally of stagnant bureauc-

racy, the enemy of regulation grounded in the public interest. Protec-
tion of true trade secrets is a valid objective where precisely circum-
scribed. But with this narrow exception, all of the other processes
which make up the regulatory machinery must be wide open to public
scrutiny.
(8) Congress and the public must be kept fully informed and made

welcome as participants in the regulatory process. We've learned
that the voice of the citizen consumer must be granted at least equal
access to the regulatory process as industry. The standards setting
process must of course guarantee to affected industries the right to
be heard and to have assurance that its presentations of fact and argu-
ment are seriously considered. Equally, citizen advocates both within
and without government must have access to the regulators, so that
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consumer safety does not grow into a partnership of convenience
between the regulator and the regulated, with the public interest sub-
verted, and all but forgotten.
(9) It is not enough that an agency have the power to set adequate

safety standards. It must have the powers and the resources to assure
that the standards are being met. The power to obtain access to rele-
vant records and to inspect manufacturing premises where that is
necessary to compliance are critical requisites.
(10) The agency must have available to it a range of sanctions

which will reflect the range of culpability from simple negligence
to the intentional violation of safety -standards. To those who have
taken the position in the past that criminal sanctions are not appro-
priate for legislation dealing with business executives, I say that the
evidence demonstrates that they are tragically wrong. Under com-
petitive pressure even the very largest of manufacturing enterprises
is unhappily capable of placing individuals in positions of executive
responsibility who will knowingly allow hazardous products to reach
the market. It is not enough to fine a corporation. Those individuals
responsible must be subject to suitable penalties.
We have a great opportunity to benefit from the legislative experi-

ence of the past. If we do our work well, if we never lose sight of the
reality of human misery inflicted by needless, avoidable product in-
juries, then we may finally achieve the level of performance in product
safety that we have been promising American consumers for some
years.
That is a somewhat lengthy opening statement, but it summarizes

much of what we have been trying to get at in this committee for
sometime past.
I am very pleased that the Senator from Kentucky, Mr. Cook, the

ranking member of the Consumer Subcommitte is with us this
morning.
Do you have any opening comments to make, Senator Cook ?
Senator COOK. Mr. Chairman, because of the schedules, I am sure

of everybody here, I have a very short statement, and I will submit
it for the record.

Senator Moss. It may be printed at this point in the record in full.
Senator .COOK. Mr. Chairman, in the past we have tackled product

safety on a piecemeal basis. Finally we have laid the ground work for
overall product safety legislation and I am confident that we can have
a bill on the Senate floor in a matter of weeks.

Unlike some proposed legislation, the need for an omnibus product
safety law appears to be well documented. Not only has this committee
had considerable experience in safety legislation—from automobiles
through toys but also the committee's creation of the National Com-
mission on Product Safety provided the hard data necessary for
consideration in developing a meaningful and workable law.
I know that Senator Cotton, who as a sponsor of the legislation

setting up the National Commission on Product Safety and has a
continuing interest in product safety, is disappointed that he is unable
to be here this morning. Mr. Elkind, who is sdheduled to testify, will
recall that when the Commission presented its final report to the coin-
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mittee Senator Cotton expressed the hope that generic standards might
be developed so as to apply to entire classes of products. I am sure that
we will get into that subject again as these 'hearings progress.
My distinguished colleague from New Hampshire and I also intend

to carefully examine how safety standards will apply to imports and
exports.
Mr. Chairman product safety is not a, partisan political issue. I

think S. 1797, which was developed by the administration after the
bill suggested by the Commission, demonstrates that all of us want
a strong omnibus product safety law. I am confident that with the help
of the witnesses scheduled for these hearings we can fashion an effec-
tive piece of legislation so as to eliminate the needless injuries that
result from unsafe consumer products.
Thank you.
(The bills and agency comments follow:)
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S. 983

IN THE SENATE OF THE UNITED STATES

FEBRUARY 25 (legislative day, FEBRUARY 17), 1971

Mr. MAGNUSON (for himself and Mr. Moss) introduced the following bill;

which was read twice and referred to the Committee on Commerce

A BILL
To protect consumers against unreasonable risk of injury from

hazardous products and for other purposes.

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

That this Act may be cited as the "Consumer Product Safety

Act of 1971."

FINDINGS AND PURPOSES

SEC. 2. (a) The Congress hereby finds—

(1) the public has a right to be protected against

risk of death or injury from hazardous consumer prod-

ucts when such hazards can reasonably be eliminated

or minimized;
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1 (2) unacceptable numbers of hazardous consumer

2 products now affect interstate commerce;

3 (3) the increasing number and complexity of con-

4 sumer products make it essential to act promptly to

5 avoid unnecessary death and injury in the future;

6 (4) complexities of modern consumer products and

7 the diverse nature and abilities of consumers using them

8 frequently result in an inability of users to anticipate

9 hazards and to safeguard themselves adequately;

10 (5) voluntary efforts by industry to develop means

11 of preventing the sale of unsafe products, while some-

12 times contributing to consumer safety, often have not

13 been adequate to protect consumers;

14 (6) preservation of free competition precludes en-

15 forcement of voluntary product safety standards by pri-

16 vate groups; and

17 (7) the production and sale of consumer products

18 generally affect interstate commerce, making control of

19 unreasonable hazards by State and local governments

20 inadequate and often burdensome to manufacturers.

21 (b) The purposes of this Act are-

22 (1) to protect the public against unreasonable prod-

23 uct hazards to their health and safety;

24 (2) to assist consumers in evaluating the compara-
25 tive safety of consumer products;
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(3) to aid manufacturers of consumer products by

encouraging industry to develop uniform safety standards

for consumer products and by minimizing conflicting

State and local regulations; and

(4) to promote research and investigation into the

causes and prevention of product-related deaths and

injuries.

CONSUMER PRODUCT SAFETY COMMISSION

SEC. 3. (a) A Commission is hereby created and estab-

lished, to be known as the Consumer Product Safety Com-

mission (hereinafter referred to as the "Commission") , con-

sisting of five Commissioners who shall be appointed by the

President, by and with the advice and consent of the Senate,

one of whom shall be designated by the President as Chair-

man. The Chairman shall be the principal executive officer

of the Commission and, when so designated, shall act as

Chairman until the expiration of his term of office. Any

member of the Commission may be removed by the President

for neglect of duty or malfeasance in office but for no other

cause.

(b) The Commissioners first appointed under this sec-

tion shall continue in office for terms of one, two, three, four,

and five years, respectively, from the date of the enactment of

this Act, the term of each to be designated by the President

at the time of nomination. Their successors shall be appointed
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1 each for a term of five years from the date of the expiration

2 of the term for which his predecessor was appointed and until

3 his successor is appointed and has qualified, except that he

4 shall not so continue to serve beyond the expiration of the

5 next session of Congress subsequent to the expiration of said

6 fixed term of office and except that any person appointed

7 to fill a vacancy occurring prior to the expiration of the term

8 for which his predecessor was appointed shall be appointed

9 only for the unexpired term.

10 (c) Not more than three of the Commissioners shall be

11 appointed from the same political party. No person in the em-

12 ploy of, or holding any official relation to, any person, firm,

13 association, or corporation engaged in selling or manufactur-

14 ing consumer products or owning stock or bonds of substan-

15 tial value in such a firm, association, or corporation or who

16 is in any other manner pecuniarily interested in such a firm,

17 association, or corporation, or a substantial supplier thereof,

18 shall enter upon the duties of or hold the office of Commis-

" sioner. Commissioners shall not engage in any other business,

20 vocation, or employment.

21 (d) No vacancy in the Commission shall impair the
22 right of the remaining Commissioners to exercise all the

23 powers of the Commission. Three members of the Commis-

sion shall constitute a quorum for the transaction of business.
25 The Commission shall have an official seal of which judicial
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1 notice shall be taken. The Commission shall annually elect

2 a Vice Chairman to act in the absence or in case of the dis-

3 ability of the Chairman or in case of a vacancy in the office

4 of the Chairman.

5 (e) The Commission shall maintain a principal office

6 and such field offices as it deems necessary and may meet and

7 exercise any or all of its powers at any other place. The

8 Commission may, by one or more of its members or by such

9 agents or agency as it may designate, prosecute any inquiry

10 necessary to its function anywhere in the United States. A

11 Commissioner who participates in such an inquiry shall not

12 be disqualified from subsequently participating in a decision

13 of the Commission in the same matter.

14 (f) The Commission shall prepare and submit to the

15 President for transmittal to the Congress on or before October

16 1 of each year a comprehensive report on the administration

17 of this Act for the preceding fiscal year. Such report shall

18 include-

19 (1) a thorough appraisal, including statistical

20 analyses, estimates, and long-term projections, of the

21 incidence of injury and effects to the population result-

22 ing from consumer products, with a breakdown, insofar

23 as practicable, among the various sources of such injury;

24 (2) a list .of consumer _product safety standards in
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1 effect in such year, with identification of standards

2 newly added during such year;

3 (3) an evaluation of the degree of observance of

4 consumer product safety standards, including a list of

5 enforcement actions, court decisions, and compromises

6 of alleged violations, by location and company name;

7 (4) a summary of outstanding problems confronting

8 the administration of this Act in order of priority;

9 (5) analysis and evaluation of consumer product

10 safety research activities completed and in progress

11 as a result of Government and/or private sponsorship

12 and technical progress achieved during such year;

13 (6) a list, with a brief statement of the issues, of

14 completed or pending judicial actions under this Act;

15 (7) the extent to which technical information was

16 disseminated to the scientific and commercial communi-

17 ties and consumer information was made available to the

18 public;

19 (8) the extent of cooperation between Commis-

20 sion officials and representatives of industry and other

21 interested parties in the implementation of this Act, in-

22 eluding a log or summary of meetings held between
23 Commission officials and representatives of industry and
24 other interested parties; and .

25 (9) an appraisal of significant actions of State and
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1 local governments relating to the responsibilities of the

2 Commission.

3 (g) The report required by subsection (f) shall contain

4 such recommendations for additional legislation as the Corn-

5 mission deems necessary to promote cooperation among the

6 several states in the improvement of consumer product safety

7 and to strengthen national consumer safety efforts.

8 (h) The Commission shall appoint an Executive Di-

9 rector, a General Counsel, a Director of Engineering Sciences,

10 a Director of Epidemiology, a Director of Information, and

11 such other officers and employees as are necessary in the exe-

12 cution of its functions. Commission employees, other than

13 those specifically enumerated in the preceding sentence, shall

14 be subject to the provisions of title 5, United States Code,

15 governing appointments in the competitive service.

16 CONSUMER SAFETY ADVOCATE

17 SEC. 4. There shall be an independent safety advocate

18 to the Commission, appointed by the President, with the

19 advice and consent of the Senate, for a term of seven years.

20 The independent safety advocate shall be known as the

21 Consumer Safety Advocate, shall represent the interests of

22 consumers before the Commission, and shall have the follow-

23 ing additional authority and responsibility:

24 (a) to receive and act upon complaints from the

66-631 0-71-pt. 1 2
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1 public, Congress, or the executive agencies regarding

2 actions or inactions by the Commission;

3 (b) to evaluate, where appropriate, proposed or

4 existing standards, proposed orders and regulations,

5 hazards and potential hazards, and to hire and contract

6 for such personnel which will enable such evaluation;

7 (c) to obtain information from the Commission

8 concerning any proposed, pending, or completed stand-

ard, regulation or other proceeding;

10 (d) to appear before the Commission, at his discre-

tion, in any proceeding as a party, or witness;

12 (e) to recommend modification of any proposed

13 regulation, order, or standard;

14 (f) to request the development of a regulation or

15 standard by the Commission;

16 (g) to request commencement of other proceedings

17 by the Commission;

18 (h) to appeal to any appropriate court of the United

19 States any order, regulation, or standard issued by the

20 Commission; and

21 (i) to issue public statements with respect to any

22 matter within his responsibilities under subsections (a)

23 through (h) .

24 INJURY INFORMATION CLEARINGHOUSE

25 SEC. 5. (a) The Commission shall establish and operate

26 an injury information clearinghouse to collect, investigate,



13

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9

analyze, and disseminate information relating to the causes

and prevention of product-related injuries to consumers. The

Commission may, under the provisions of section 31 utilize

the facilities and personnel of State and local governments to

collect, investigate, analyze, and disseminate such data.

(b) The Commission, in cooperation with appropriate

Federal agencies, shall conduot additional continuing studies

and investigations of deaths, injuries, diseases, other health

impairments, and economic losses resulting from accidents

involving consumer products as it deems necessary.

(c) Independently or in cooperation with appropriate

public and private agencies, the Commission is authorized

to—

(1) conduct research and investigation into the

safety of consumer products;

(2) conduct studies on improvement of consumer

products;

( 3) test consumer products and develop product

safety test methods and testing devices;

(4) offer training in product safety investigation and

test methods; and

(5) assist public and private organizations, adminis-

tratively and technically, in the development of safety

standards and test methods.

(d) The Commission is authorized to carry out the



NEM.

14

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

10

functions described in this section by making grants or

entering into contracts for the conduct of such functions with

governmental entities, private organizations, or individuals.

(e) The Commission shall employ personnel of scientific

and technical competence adequate to implement the provi-

sions of this Act.

(f) Whenever the Federal contribution for any informa-

tion, research, or development activity authorized by this Act

is more than minimal, the Commission shall include in any

contract, grant, or other arrangement for such research or

development activity, or in rules or regulations applicable to

such information function, provisions effective to insure that

all information, uses, processes, patents, and other develop-

ments resulting from that activity will be made freely and

fully available to the general public. Nothing herein shall

be construed to deprive the owner of any background patent

of any right which he may have thereunder.

(g) The Commission is authorized to plan, design, con-

struot, and operate a facility or facilities suitable for research,

development, and testing of consumer products pursuant to

the purposes of this Act.

COMMISSION PRIORITIES

SEC. 6. The Commission shall annually, evaluate infor-

mation obtained by it for the purpose of establishing an order
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1 of priorities for its informational, educational, and regulatory

2 activities. After such evaluation the Commission shall publish

3 in the Federal Register a list of the categories of consumer

4 products which it believes warrant primary attention, with

5 the reasons therefor. The Commission may from time to time

6 add to, delete from, or modify such list of priorities. The fail-

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

ure •to include category of products in such list of priorities

shall not preclude Commission action with respect thereto.

CONSUMER PRODUCT SAFETY STANDARDS

SEC. 7. The Commission shall have authority to pro-

mulgate consumer product safety standards or other regula-

tions for consumer product safety including—

(a) any requirement as to performance, composi-

tion, contents, design, construction, finish, packaging, or

otherwise relating to any consumer product or any com-

ponent part thereof, as is reasonably necessary to pre-

vent or reduce risk of death or personal injury; and

(b) any requirement that any consumer product or

any component part thereof be marked with or accom-

panied by clear and adequate warnings or instructions,

or form of warnings or instructions, as is reasonably

necessary to prevent or reduce risk of death or personal

injury.
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1 CONSUMER PRODUCT SAFETY STANDARDS—PROCEEDINGS

2 BY COMMISSION

3 SEC. 8. (a) Whenever the Commission finds that a

4 consumer product safety standard or other regulation author-

5 ized by section 7 is necessary to prevent or reduce risk of

6 death or personal injury to the public from an identified

7 product hazard, the Commission shall commence a proceed-

8 ing for the development of such a standard or regulation.

9 (b) A proceeding for the development of such a stand-

10 ard or regulation shall be commenced by the publication of

11 a notice in the Federal Register.

12 The notice shall state-

13 (1) the nature of an identified product hazard

14 found by the Commission;

15 (2) that the Commission has determined a con-

16 sumer product safety standard or regulation is neces-

17 sary to prevent or reduce unreasonable risk of death or

18 personal injury to the public from such hazard; and

19 (3) that any person or organization which is corn-
20 petent and willing to develop a proposed standard or
21 regulation to prevent or reduce such hazard is invited
22 to advise the Commission within thirty days of the date
23 of such notice.

24- (c) If, within such period, a person or organization offers

25 to develop such a proposed standard or regulation and the

•
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Commission determines that such person or organization—

(1) is technically competent to undertake such a

project; and

(2) if an organization operates pursuant to fair pro-

cedures, including: (i) reasonable notice to and ade-

quate participation by all interested parties including con-

sumers, (ii) due process to all participants, (iii) main-

tenance of adequate records of deliberations which are

available to the public, (iv) a requirement that all dis-

senting views on proposed standards be recorded and

furnished to the Commission, and (v) such other pro-

cedures as the Commission deems necessary,

Commission shall suspend its proceeding for the de-the

.velopment of a consumer product safety standard for not more

than one hundred and eighty days and authorize such person

or organization to develop a proposed standard or regulation.

The Commission, for good cause shown, may extend ,such

suspension for such additional period as it finds in the public

interest and shall publish its reasons for such determination.

During such suspension the Commission may authorize its

staff to develop proposals for a standard or regulation, or con-

tract with third parties for such development.

(d) If, within such period, a proposed consumer product

safety standard or regulation is developed by such person or

25 organization, the Commission shall resume its proceeding
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1 and shall take such proposed standard or regulation into con-

2 sideration, along with the views of its staff, prior to publish-

3 ing a proposed consumer product safety standard or regula-

4 tion in the Federal Register. A consumer product safety

5 standard or regulation shall thereafter be published within

6 sixty days of submission of such proposed standard unless the

7 Commission, for good cause shown, finds an extension of such

8 period is in the public interest and publishes its reasons for

9 such determination. Such standard or regulation shall include

10 a finding that the Commission determines it is reasonably

11 necessary to prevent or reduce unreasonable risk of death

12 or personal injury to the public from the hazard described.

13 (e) If no person or organization offers and is authorized

14 by the Commission to develop such a proposed consumer

15 product safety standard or regulation, the Commission shall

16 publish a consumer product safety standard or regulation

17 within one hundred and eighty days of the publication of

18 the notice commencing the proceeding unless the Commis-

19 .sion, for good cause shown, finds an extension of such period

20 is in the public interest and publishes its reasons for such

21 determination. Such standard or regulation shall include a

22 finding that the Commission determines it is reasonably

23 necessary to prevent or reduce unreasonable risk of death

24 or personal injury to the public from the hazard described.

25 (f) Each consumer product safety standard or regula-
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tion shall specify the date such standard or regulation is to

take effect not exceeding ninety days from the date issued,

unless the Commission finds, for good cause shown, that a

later effective date is in the public interest and publishes its

reasons for such finding.

(g) The Commission may by order amend or revoke

any consumer product safety standard or regulation estab-

lished under this section. Such order shall specify the date

on which such amendment or revocation is to take effect

which shall not exceed ninety days from the date the order

is issued unless the Commission finds for good cause shown

that a later effective date is in the public interest and pub-

lishes its reasons for such finding. Where an amendment

involves a material change in a standard or regulation sub-

sections (a) — (e) of this section shall apply.

(h) In issuing a consumer product safety standard pur-

suant to this section, (1) the Commission shall not issue

any standard unless there is an expression in the standard

itself of the hazard which the standard is designed to prevent

or reduce; (2) shall whenever possible promulgate per-

formance standards; and (3) shall consider relevant avail-

able product data including the results of research, develop-

ment, testing, and investigation activities conducted

generally and pursuant to this Act.

25 (i) Section 553 of title 5, United States Code, shall
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apply to all proceedings for the purpose of establishing,

amending, or revoking a consumer product safety standard

or other regulation pursuant to this Act.

CONSUMER PRODUCT SAFETY STANDARDS—IMMINENT

HAZARDS

SEC. 9. Whenever the Commission makes the findings

specified in section 8 (a) and, in addition, at any time finds

(1) that such identified product hazard presents an imminent

risk to public health or safety and (2) the consumer product

in question is already being distributed, or is about to be

distributed in interstate commerce, the Commission may issue

an interim consumer product safety standard or regulation

and make such standard or regulation effective immediately

or within such time as the Commission deems necessary in

the public interest. The Commission shall specify such find-

ings in a Federal Register notice promulgating such interim

standard or regulation, and such findings shall be subject

to judicial review pursuant to section 28. In any such review

proceeding an interim standard or regulation of the Commis-

sion shall be sustained unless the party asserting its in-

validity establishes by clear and convincing proof that it is

arbitrary. In the event the Commission issues an interim

consumer product safety standard or other regulation, it shall

commence and complete a proceeding under section 8 with

reasonable promptness.
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1 CONSUMER PRODUCT SAFETY STANDARDS—PETITION BY

2 INTERESTED PARTY

3 SEC. 10. (a) Any consumer or other interested party

4 may petition the Commission to commence a proceeding for

5 the issuance, amendment, or revocation of a consumer prod-

6 uct safety standard or other regulation.

7 (b) Such petition shall be filed in the principal office of

8 the Commission and shall set forth-

9 (1) facts which it is claimed establish the existence

10 of an identified product hazard;

11 (2) facts which it is claimed establish that a con-

12 sumer product safety standard or other regulation or an

13 amendment or revocation thereof is necessary; and

14 (3) the terms of any such consumer product safety

15 standard or other regulation or amendment thereof

16 which it is claimed should be issued by the Commission.

17 (c) The Commission may, in its discretion, hold a pub-

18 hearing or may conduct such investigation or proceeding

19 as it deems appropriate in order to determine whether or not

20 such petition should be granted.

21 (d) If the Commission grants such petition, it shall

22 promptly commence an appropriate proceeding for the issu-

23 ance of a consumer product safety standard, or other regula-

24 tion or, pursuant to section 14, declare such product a banned
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hazardous product or take such other action as it deems

appropriate. If the Commission denies such petition it shall

publish its reasons for such denial.

NEW PRODUCTS

SEC. 11. (a) The Commission shall have authority to

promulgate standards and procedures for the purpose of insur-

ing that new consumer products are adequately designed and

tested to minimize unreasonable risk of death or personal

injury to the public.

(b) For purposes of this section, a "new consumer

product" is a consumer product which incorporates a design,

material, or form of energy exchange which (1) has not pre-

viously been used substantially in consumer products and

(2) as to which there exists a lack of information adequate

to determine the safety of such product in use by consumers.

SUITS BY COMMISSION

SEC. 12. (a) Whenever the Commission shall have rea-

son to believe that a make, model, or type of consumer prod-

uct incorporating an identified product hazard is being

marketed or is about to be marketed, it is authorized to com-

mence an action for temporary and permanent injunctive

relief with respect to such consumer product in an appro-

pirate Federal district court.

(b) Such a proceeding by the Commission shall be

commenced by the filing of a complaint setting forth the
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1 facts which establish that the marketing of such consumer

2 product presents or may present an unreasonable risk of

3 death or personal injury to the public and the nature of

4 injunctive relief which the Commission believes is neces-

5 sary with respect thereto.

6 (c) The district courts of the United States shall have

7 jurisdiction over such actions commenced by the Commission.

8 (d) The Commission may commence such actions in

9 any district court in the United States in a district where any

10 act, omission, or transaction constituting •the alleged viola-

11 ion occurred, or is threatened, or in such court for the district

12 wherein the defendant is found or transacts business. In such

13 cases, process may be served in any other district in which

14 the defendant is an inhabitant or wherever the defendant

15 may be found.

16 INJUNCTIVE RELIEF

17 SEC. 13. (a) If the court determines that the risk is

18 unreasonable and the Commission is entitled to relief pur-

19 suant to section 12 hereof, it may (i) enter an appropriate

20 order enjoining the marketing of such consumer product,

21 and (ii) enter an appropriate order directing the defendant

22 or defendants to establish such procedures with respect to

23 such consumer product as are necessary to avoid unreasonable

24 risk of death or personal injury to the public in the future.

25 (b) Those procedures which may be the subject of
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I an affirmative order of the court pursuant to this section may

2 include—

(i) collection and retention of information on the

4 identity of purchasers and claims of injury or hazards;

5 (ii) collection and retention of information on prod-

6 uct performance and servicing, to the extent it relates

'7 to safety;

8 (iii) procedures for adequate product design and

9 performance;

10 (iv) procedures for adequate conduct of testing and

11 inspection;

12 (v) inclusion of necessary warnings and instructions

13 with consumer products; and

14 (vi) procedures for adequate quality control

15 BANNED HAZARDOUS PRODUCYrS

16 SEC. 14. (a) Whenever the Commission finds-

17 (1) that a consumer product incorporating an iden-

18 tified product hazard is being marketed, or is about to be

19 marketed, and such consumer product presents an un-

20 reasonable risk of death or personal injury to the public

21 and

22 (2) notwithstanding any cautionary labeling, reg-

23 ulation, or safety standard as is or may be required under

24 this Act, the degree or nature of the hazard involved in

25 the use of the consumer product is such that protection
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1 of the public health and safety can be adequately served

2 only by keeping such product out of the channels of

3 interstate commerce

4 the Commission may, by regulation pursuant to section 553

5 of title 5, United States Code, declare such product a banned

6 hazardous product.

7 (b) If, before or during a proceeding pursuant to sub-

8 paragraph (a) of this section, the Commission finds that

9 because of an identified product hazard, distribution of a

10 consumer product affecting interstate commerce presents an

11 imminent hazard to the public health, and by order published

12 in the Federal Register it gives notice of such finding, such

13 consumer product shall be deemed to be a banned hazardous

14 product for the purposes of this Act until the proceeding

15 has been completed. If not yet initiated when such an order

16 is published, such a proceeding shall be commenced and

17 completed with reasonable promptness.

18 (c) Orders pursuant to this section shall be subject to

19 judicial review pursuant to section 28. In any such review

20 proceeding an order pursuant to subsection (b) shall be

21 sustained unless the party asserting its invalidity establishes

22 by clear and convincing proof that the order is arbitrary.

23 PRODUCT SAFETY ADVISORY COUNCIL

24 SEC. 15. (a) The Commission shall establish a Product

25 Safety Advisory Council which it may consult before pre-
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1 scribing a consumer product safety standard or other regula-

2
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tion. The Council shall be appointed by the Commission

and shall be composed of fifteen members, each of whom

shall be qualified by training and experience in one or more

of the fields applicable to the safety of products within the

jurisdiction of the Commission. The Council shall be con-

stituted as follows:

(1) five members shall be selected from govern-

mental agencies including Federal, State, and local gov-

ernments;

(2) five members shall be selected from consumer

product industries including at least one representative of

small business;

(3) five members shall be selected from among

consumer organizations, community organizations, and

recognized consumer leaders.

(b) The Council may propose product safety standards

or other regulations to the Commission for its consideration

• and may function through subcommittees of its members.

All proceedings of the Council shall be public, and a record

of each proceeding shall be available for public inspection.

(c) Members of the Council who are not officers or

employees of the United States and members of any ad hoc

advisory committees created pursuant to subsection (d)

shall, while attending meetings or conferences of the Council



27

• 23

1 or while otherwise engaged in the business of the Council,

2 be entitled to receive compensation at a rate fixed by the

3 Commission, not exceeding $100 per diem, including travel-

4 time, and while away from their homes or regular places of

5 business they may be allowed travel expenses, including per

6 diem in lieu of subsistence, as authorized by section 5703 of

7 title 5, United States Code. Payments under this subsection

8 shall not render members of the Council officers or employees

9 of the -United States for any purpose.

10 (d) The Commission is authorized to establish, in addi-

11 tion to the aforesaid Product Safety Advisory Council, such

12 ad hoc advisory committees as it deems necessary to advise

13 it with respect to any safety standard or other regulation

14 considered by it under this Act. Where practicable, such ad

15 hoc committees shall be composed of representatives of dif-

16 fering interests in the same proportions specified in sub-

17 section (a) hereof. Such ad hoc committees shall terminate

18 upon termination of the proceeding with respect to such

10 standard or regulation. All proceedings shall be public, and

20 a record of each proceeding shall be available for public

21 inspection.

22 NOTIFICATION OF DEFECTS; REPAIR OR REPLACEMENT

23 OF HAZARDOUS PRODUCTS

24 SEc. 16. (a) Every manufacturer of consumer products

25 who discovers or acquires information tending to show that-

66-631 0-71-pt. 1 3



28

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

(1) a consumer product produced, assembled or

imported by him contains a defect which creates a sub-

stantial risk of personal injury to the public; or

(2) a consumer product produced, assembled or

imported by him on or after the effective date of an

applicable standard or regulation prescribed pursuant to

.sections 8, 9, or 14 fails to comply with such standard

or regulation,

shall immediately notify the Commission of such defect or

failure to comply if such product has left the place of manu-

facture and shall, except as authorized by paragraph (c) ,

with reasonable promptness furnish notification of such de-

fect or failure to comply to the persons specified in subsection

(d) of this section.

(b) The Commission is authorized to promulgate regu-

lations defining "defect which creates a substantial risk of

personal injury to the public" pursuant to this section.

(c) If, in the opinion of such manufacturer the defect

or failure to comply (i) is not such as to create a substantial

risk of personal injury, or (ii) a special limited form of notice

is appropriate, or (iii) the Commission and not the manu-

facturer should furnish and pay for the notification specified,

he may, at the time of giving notice to the Commission of

such defect or failure to comply, apply to the Commission for

a partial or complete exemption from the requirement of no-
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1 tice specified in subsection (d) . If such application states

2 grounds for such exemption, the Commission may afford such

3 manufacturer an opportunity to present his views in sup-

4 port of the application, the burden of proof being on the

5 manufacturer. Where the Commission determines it is in the

6 public interest it may publish notice of such application in the

7 Federal Register and afford interested parties, including con-

8 sumers, an opportunity to comment thereon. If, after such

9 presentation, the Commission for good cause shown finds (1)

10 that such defect or failure to comply is not such as to create

11 a substantial risk of injury and (2) that exemption would be

12 in the public interest, it may exempt such manufacturer froth

13 the requirement of notice to the persons specified in subsec-

14 tion (d) of this section or from the requirements of repair,

15 refund, or replacement imposed by subsection (h) of this

16 section: Provided, That it shall publish its reasons for such

17 findings in the Federal Register. If, after such presentation

18 the Commission, for good cause shown, finds that a special

19 limited form of notice is appropriate or that it is in the public

20 interest that the Commission furnish the notification specified,

21 it may grant such partial or complete exemption from sub-

22 section (d) and shall publish its reasons for such finding

23 in the Federal Register.

24 (d) The notification, other than to the Commission,
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1 required by subparagraph (a) of this section shall be ac-

2 eomplished-

3 (1) by certified mail to the first purchaser of such

4 product for purposes other than resale and to any sub-

5 sequent transferee of such product where known to the

6 manufacturer, and

7 (2) by certified mail or other more expeditious

8 means to the dealers or distributors of such manufac-

9 turer to whom such product was delivered.

10 (e) The notification required by subparagraph (a) of

11 this section shall contain a clear description of such defect

12 or failure to comply, an evaluation of the hazard reasonably

13 related thereto, and a statement of the measures to be taken

14 to correct such defect. In the case of a notification to a person

15 referred to in subsection (d) (1) of this section, the notifica-

16 tion shall also advise the person of his rights under subsec-

17 tion (h) of this section.

18 (f) Every manufacturer of consumer products shall fur-

19 nish to the Commission a true copy of all notices, bulletins,

20 and other communications to dealers or distributors of such

21 manufacturer or to purchasers, or subsequent transferees, of
22 consumer products of such manufacturer regarding any such

23 defect in such product or any failure to comply with a

24 standard, regulation, or order applicable to such product.

25 The Commission shall disclose to the public so much of the.
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1 information contained in such notices or other information

2 in its possession as it deems will assist in carrying out the

3 purposes of this Act, but it shall not disclose any informa-

4 tion which contains or relates to a trade secret unless it

5 determines that it is necessary to carry out the purposes

6 of this Act.

7 (g) If through testing, inspection, investigation, re-

8 search or examination of reports carried out pursuant to this

9 Act the Commission determines that any consumer product-

10 (1) fails to comply with an applicable standard or

11 regulation prescribed pursuant to section 8, 9, or 14; or

12 (2) contains a defect which creates a substantial

13 risk of personal injury to the public,

14 and if the Commission determines that notification or other

15 remedies provided under this section are appropriate, it shall

16 notify the manufacturer of the product of such defect or fail-

17 ure to comply. The notice shall contain the findings of the

18 Commission and shall include a synopsis of the information

19 upon which the findings are based. Unless the Commission

20 determines that delay will unreasonably harm the public

21 health and safety, it shall afford such manufacturer an oppor-

22 tunity to present his views to establish that there is no failure

23 of compliance or that the alleged defect does not exist or does

24 not create a substantial risk of personal injury. Where the

25 Commission determines it is in the public interest, it may



32

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

publish notice of such proceeding in the Federal Register

and afford interested parties, including consumers, an oppor-

tunity to comment thereon. If after such presentation by

the manufacturer the Commission determines that such prod-

uct does not comply with an applicable standard or regula-

tion, or that it contains a defect which creates a substantial

risk of personal injury, the Commission may direct the manu-

facturer to furnish the notification specified in subsection (e)

of this section to the persons specified in subparagraph (d)

of this section. The Commission may in its discretion use the

sanctions provided by section 25, 26, or 27 of this Act with

or without utilizing the procedures specified in this section.

(h) If any consumer product is found under subpara-

graph (a) or (g) to fail to comply with an applicable

standard or regulation or to have a defect which creates a

substantial risk of personal injury, and the notification speci-

fied in subsection (e) is required to be furnished on account

of such failure or defect, the manufacturer of such product

shall—

(1) without charge, bring such product into con-

formity with such standard or regulation, or remedy such

defect and provide reimbursement for any expenses, in-

cluding transportation expenses incurred in connection

with having such product brought into conformity or

having such defect remedied, or
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(2) replace such product with a like or equivalent

product which complies with each applicable standard,

regulation, or order under this Act and which has no

defect relating to the safety of its use, or

(3) refund the purchase price of such product

upon tender of the product by the owner.

The manufacturer shall take the action required by this

subsection in such manner and with respect to such persons

as the Commission shall by order prescribe.

PRODUCT CERTIFICATION AND LABELING

SEC. 17. (a) Every manufacturer of a product subject

to a consumer product safety standard or regulation issued

under section 8 or 9 shall furnish to the distributor or dealer

at the time of delivery of such product a certification that

such product conforms to all applicable safety standards and

shall specify such standards. Such certification shall be

based on a test of such specific product set forth in such

standard or regulation or upon a reasonable testing program

and shall state the name of the manufacturer and date and

place of manufacture.

(b) The Commission may by rule or regulation pre-

scribe reasonable tests or testing programs for consumer

products pursuant to this section.

(e) The Commission may by rule or regulation require

the use and prescribe the form and content of labels which,
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where practicable, may be required by the Commission to

be permanently affixed to any consumer product and which

shall furnish to the extent practicable the information speci-

fied in this section.

(d) The Commission may order that any product sub-

ject to a consumer product safety standard or regulation

pursuant to section 8 sball be subject to a reasonable testing

program operated by an independent third party qualified

to perform such program and that an appropriate mark so

certifying appear on the product. Where a product is sub-

ject to such an order, the certification under subparagraph

(a) of this section shall so state and shall state the name

of the party operating such testing program. The Commis-

sion may, by regulation, prescribe procedures for such

programs and requirements with respect to reporting of

compliance with applicable regulations and standards by

independent third parties conducting such certification

programs.

(e) The Commission may, with the advice of the Sec-

retary of Commerce, designate parties who are qualified to

operate such independent third-party certification programs.

INSPECTION AND RECORD KEEPING

SEC. 18. (a) The Commission is authorized to conduct

such inspection and investigation as may be necessary to im-

plement this Act and regulations and standards prescribed
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1 pursuant hereto. It shall furnish the Attorney General and,

2 when appropriate, the Secretary of the Treasury, any infor-

3 mation obtained indicating noncompliance (except noncom-

4 pliance with section 19 (b) of this Act) for appropriate en-

5 forcement action.

6 (b) For purposes of implementation of orders, regula-

7 tions, or standards promulgated under this Act, officers or

8 employees duly designated by the Commission, upon present-

9 ing appropriate credentials and a written notice from the

10 Commission to the owner, operator, or agent in charge, are

11 authorized—.

12 (1) to enter, at reasonable times, any factory, ware-

13 house, or establishment in which consumer products or

14 component parts thereof are manufactured, assembled, or

15 held for sale after such introduction; and

16 (2) to inspect, at reasonable times and in a reason-

17 able manner those areas of such factory, warehouse, or

18 establishment where such products are produced or stored

19 and which may relate to the safety of such products.

20 Each such inspection shall be commenced and completed

21 with reasonable promptness.

22 (c) Every manufacturer of consumer products or corn-

23 ponent parts thereof shall establish and maintain such records,

24 make such reports, and provide such information as the Com-

25 mission may reasonably by regulation require. Establishment
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and maintenance of records of purchasers of products, product

design, testing, quality control, defects, and claims for five

years, shall not be deemed unreasonable. Upon request of an

officer or employee duly designated by the Commission, every

such manufacturer shall permit the inspection of appropriate

books, records, and papers relevant to determining whether

such manufacturer has acted or is acting in compliance with

this Act and regulations and standards prescribed pursuant

hereto.

(d) The Commission or its representatives shall not dis-

close any information reported to, or otherwise obtained

by it pursuant to this section which contains or relates to a

trade secret unless it determines that it is necessary to carry

out the purposes of this Act. Such information may be

disclosed to other officers or employees of the United States

concerned with carrying out this Act or, when relevant in

any administrative or judicial proceeding under this Act,

Nothing in this section shall authorize the withholding of

information by the Commission or by any officer or em-

ployee under his control from the duly authorized Com-

mittees of Congress.

ADDITIONAL POWERS OF COMMISSION

SEC. 19. (a) The Commission, or any two members

thereof as authorized by the Commission, may conduct

hearings anywhere in the United States or otherwise secure
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1 data and expressions of opinion pertinent to the safety of

2 consumer products. The Commission shall publish notice of

3 any proposed hearing in the Federal Register and shall

4 afford a reasonable opportunity for interested persons to

5 present relevant testimony and data.

6 (b) The Commission shall also have the power-

7 (1) to require, by special or general orders, corpo-

8 rations, business firms, and individuals to submit in writ-

9 ing such reports and answers to questions as the Corn-

10 mission may prescribe; such submission shall be made

11 within such reasonable period and under oath or other-

12 wise as the Commission may determine;

13 (2) to administer oaths;

14 (3) to require by subpena the attendance and testi-

15 mony of witnesses and the production of all documentary

16 evidence relating to the execution of its duties;

17 (4) in the case of disobedience to a subpena or

18 order issued under this subsection, to invoke the aid of

19 any district court of the United States in requiring corn-

20 pliance with such subpena or order;

21 (5) in any proceeding or investigation to order

22 testimony to be taken by deposition before any person

23 who is designated by the Commission and has the power

24 to administer oaths and, in such instances, to compel

25 testimony and the production of evidence in the same



38

1 manner as authorized under paragraphs (3) and (4) of

2 this subsection; and

3 (6) to pay witnesses the same fees and mileage

4 as are paid in like circumstances in the courts of the

5 United States.

6 (c) Any district court in the United States within the

7 jurisdiction of which any inquiry is carried on may, upon

8 petition by counsel for the Commission, in case of refusal to

9 obey a subpena or order of the Commission issued under sub-

10 section (b) of this section, issue an order requiring corn-

11 pliance therewith; and any failure to obey the order of the

12 court may be punished by the court as a contempt thereof.

13 (d) When the Commission finds that publication of

14 any information obtained by it is in the public interest and
15 would not give an unfair competitive advantage to any per-

16 son, it is authorized to publish such information in the

17 form and manner deemed best adapted for public use, except
18 that data and information which relates to a trade secret,
19 shall be held confidential and shall not be disclosed, unless
20 the Commission determines that it is necessary to carry out

21 the purposes of this Act.

22 (e) Every manufacturer of consumer products or corn-

23 ponent parts thereof shall provide to the Commission such

21 performance and technical data related to performance and

25 safety as may be required to carry out the purposes of the



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39

35

Act. The Commission is authorized to require the manu-

facturer to give such notification of such performance and

technical data at the time of original purchase to prospective

purchasers and to the first purchaser of such product, for

purposes other than resale, as it determines necessary to

carry out the purposes of this Act.

(f) The Commission is authorized to obtain without

charge from any manufacturer of consumer products written

authorization to distributors and retailers to obtain a reason-

able number of such products for purposes of determining

compliance of such products with the provisions of this Act.

(g) The Commission is authorized to enter into contracts

with governmental entities, private organizations or indi-

viduals for the conduct of activities authorized by this Act.

(h) The Commission is authorized to establish such

policies, criteria, and procedures and to prescribe such rules

and regulations as it deems necessary to administration of

this Act and its functions hereunder. Unless otherwise speci-

fied the provisions of title 5, United States Code, section 553

shall apply to such proceeding.

COOPERATION WITH FEDERAL AGENCIES

SEC. 20. The Commission is authorized to obtain from

any Federal department or agency such statistics, data, pro-

gram reports, and other materials as it may deem necessary

to carry out its functions under this Act. Each such depart-
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ment or agency is authorized to cooperate with the Commis-

sion and, to the extent permitted by law, to furnish such

materials to it. The Commission and the heads of other de-

partments and agencies engaged in administering programs

related to product safety shall, to the maximum extent prac-

ticable, cooperate and consult in order to insure fully co-

ordinated efforts.

IMPORTED PRODUCTS

SEC. 21. (a) Any consumer product offered for importa-

tion into the United States which fails to comply with an ap-
plicable standard or regulation prescribed under this Act,
which is not accompanied by a certification in the form pre-

scribed by section 17, or which contains a defect which
creates an unreasonable risk of personal injury to the public
shall be refused admission to the United States.

(b) The Secretary of the Treasury shall obtain without
charge and deliver to the Commission, upon the latter's
request, a reasonable number of samples of consumer products
being offered for import. The owner or consignee of such
product may have a hearing before the Commission with
respect to admission of such imports into the United States.
If it appears from examination of such samples or otherwise
that a product fails to comply with the provisions of this Act,
unless subsection (c) of this section applies and is complied
with—
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1 (1) such product shall be refused admission, and

2 (2) the Secretary of the Treasury shall cause

3 destruction of such product unless it is exported, under

4 regulations prescribed by the Secretary of the Treas-

5 ury, within ninety days after notice to the importer

6 or consignee.

7 (c) If it appears to the Commission that any con-

8 sumer product refused admission pursuant to subsection (a)

9 of this section can be brought into compliance with applicable

10 regulations, standards, or orders, final determination as to

11 the admission of such product may be deferred, and the

12 Commission may permit the applicant to perform such

13 operations to bring such product into conformity. The Com-

14 mission may by regulation prescribe the means of compli-

15 with this subsection, including execution of a sufficient

16 bond for payment of damages and expenses incurred with

17 respect to the imported product.

18 (d) It shall be the duty of every manufacturer offering

19 a consumer product for importation to the United States

20 to designate in writing an agent upon whom service of

21 all administrative and judicial process may be made and

22 to file such designation with the Commission. Such desig-

23 nation shall be public and may from time to time be changed

24 by like writing similarly filed. Service of all administrative

25 and judicial processes, notices, orders, decisions, and require-
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1 ments may be made upon said manufacturer by service upon

2 such designated agent with like effect as if made personally

3 upon said manufacturer. In default of such designation, the

4 Commission or any court of the United States may effect

5 service of process upon such manufacturer by posting such

6 process, notice, order, requirement, or decision in the office

7 of the Executive Director of the Commission.

8 (e) No consumer product shall be imported into the

9 United States unless the manufacturer of such product com-

l.() plies with the inspection and record keeping requirements of

11 this Act and the Commission's regulations with respect

12 thereto.

13 EXPORTED PRODUCTS

14 SEC. 22. Regulations, orders, and standards issued by

15 the Commission under this Act shall apply to consumer

16 products intended for export unless the manufacturer of any

17 consumer product subject thereto obtains and files with the

18 Commission a certification by the responsible official of

19 the country to which export is intended stating that the

20 safety provisions of such regulations, orders, or standards

21 are waived.

22 ANTITRUST LAWS

23 SEC. 23. Nothing contained in this Act shall be deemed

24 to exempt from the antitrust laws of the United States any

25 conduct that would otherwise be unlawful under such laws.
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PROHIBITED ACTS

2 SEC. 24. (a) It shall be unlawful for any person to-

3 (1) manufacture for sale, sell, offer for sale, assem-

4 ble, introduce or deliver for introduction in interstate

5 commerce, or import into the United States any con-

sumer product which is not in conformity with an appli-

7 cable regulation or standard prescribed pursuant to this

8 Act, if such product was manufactured after the effective

9 date of such regulation or standard;

10 (2) manufacture for sale, sell, offer for sale, assem-

11 ble, introduce, or deliver for introduction in interstate

12 commerce, or import into the United States any con-

13 product which has been declared a banned hazard-

14 ous product by the Commission;

15 (3) fail or refuse to permit access to or copying of

16 records, or fail or refuse to make reports or provide in-

17 formation, or fail or refuse to permit entry or inspection,

18 as required under this Act;

19 (4) fail to furnish a notification of any defect as re-

20 quired by section 16, unless exempted from the require-

21 ments of that section by order of the Commission;

22 (5) fail to comply with the requirements of section

23 16 (h) with respect to repair, replacemnet, or refund of

24 certain consumer products; or

25 (6) fail to furnish a certificate required by section

66-631 0-71--pt. 1-4
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17 or issue a false certificate if such person in the exercise

of due care has reason to know that such certificate is

false or misleading in any material respect.

(b) Paragraphs (1) and (2) of section (a) shall not

apply to any person who, prior to the first purchase of such

consumer product, holds a certificate issued by the manu-

facturer or importer of such consumer product to the effect

that such consumer product conforms to all applicable Federal

regulations and safety standards, unless such person knows

that such consumer product does not conform.

CIVIL PENALTIES

SEC. 25. (a) Any person who violates section 24 of this

Act shall be subject to a civil penalty not to exceed $2,000

for each such violation. A violation of sections 24 (a) (1) ,

(2) , (4) , (5) , and (6) shall constitute a separate violation

with respect to each consumer product involved, except that

the maximum civil penalty shall not exceed $500,000 for

any related series of violations. A violation of section 24 (a)

(3) shall constitute a separate violation with respect to each

failure or refusal to allow or perform an act required thereby.

If such violation is a continuing one, each day of such viola-

tion shall constitute a separate offense, except that the maxi-

mum civil penalty shall not exceed $500,000 for any related

series of violations.

(b) Any such civil penalty may be compromised by the
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1 Commission. In determining the amount of such penalty or

2 whether it should be remitted or mitigated and in what

3 amount, the appropriateness of such penalty to the size of the

4 business of the person charged and the gravity of the viola-

5 tion shall be considered. The amount of such penalty when

6 finally determined, or the amount agreed on compromise,

7 may be deducted from any sums owing by the United States

8 to the person charged.

9 CRIMINAL PENALITIES

10 SEC. 26. Any person who knowingly or willfully violates

11 section 24 of this Act shall be guilty of a misdemeanor and

12 upon conviction thereof shall be fined not more than $50,000

13 or imprisoned not more than one hundred and eighty days or

14 both, in the discretion of the court, provided that nothing

15 herein shall limit other provisions of this Act.

16 Whenever any corporation knowingly or willfully vio-

17 lates section 24 of this Act, any individual director, officer,

18 or agent of such corporation who knowingly or willfully au-

19 thorized, ordered, or performed any of the acts or practices

20 constituting in whole or in part such violation shall be sub-

21 ject to such penalties, in addition to the corporation.

22 ENFORCEMENT

23 SEC. 27. (a) The district courts of the United States

24 shall have jurisdiction to enforce the provisions of section 24

25 of this Act. Such actions may be brought in any district court
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of the United States for a district wherein any act, omission,

or transaction constituting the violation occurred, or in such

court for the district wherein the defendant is found or trans-

acts business. In such cases process may be served in any

other district in which the defendant is an inhabitant or

wherever the defendant may be found.

(b) The district courts of the United States shall have

jurisdiction, for cause shown, to restrain violations of sec-

tion 24, except when such products are disposed of by re-

turning them to the distributor or manufacturer from whom

they were obtained.

(c) Any consumer product that fails to conform to an

applicable consumer product safety standard or regulation

or which has been declared a banned hazardous product

pursuant to section 14 of this Act, when introduced into or

while in interstate commerce or while held for sale after

shipment in interstate commerce shall be liable to be pro-

ceeded against on libel of information and condemned in any

district court of the United States within the jurisdiction of

which such consumer product is found. Proceedings in cases

instituted under the authority of this section shall conform

as nearly as possible to proceedings in rem in admirality.

Whenever such proceedings involving identical consumer

products are pending in two or more jurisdictions they shall

be consolidated for trial by order of any such court upon
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1 application seasonably made by any party in interest upon

2 notice to all other parties in interest.

3 JUDICIAL REVIEW

SEC. 28. (a) In a case of actual controversy over the

5 validity of any Commission order-

6 (1) issuing, amending, or revoking a consumer

7 product safety standard or regulation pursuant to section

8 8 or 9,

9 (2) declaring a product to be a banned hazardous

10 product under section 14,

11 (3) granting or denying an exemption under section

12 16, or

13 (4) issuing, amending, or revoking any other final

14 regulation or order under this Act,

15 any person who will be adversely affected by such regulation

16 or order, including any consumer or group of consumers,

17 may at any time prior to the sixtieth day after such order

18 is issued file a petition with the United States Court of Ap-

19 peals for the circuit wherein such person resides or has his

20 principal place of business for judicial review of such order.

21 A copy of the petition shall be forthwith transmitted by the

22 clerk of the court to the Commission. The Commission there-

23 upon shall file in the court the record of the proceedings

24 upon which it based its order, as provided in section 2112

25 of title 23 of the United States Code.
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1 (b) If the petitioner applies to the court for leave to

2 adduce additional evidence and shows to the satisfaction of

3 the court that such additional evidence is material and that

4 there were reasonable grounds for the failure to adduce such

5 evidence in the proceeding before the Commission, the court

6 may order such additional evidence (and evidence in re-

7 buttal thereof) to be taken before the Commission, or to be

8 adduced upon a hearingz in such manner and upon such terms

9 and conditions as to the court may seem proper. The Com-

l.() mission may modify its findings as to the facts, or make new

11 findings by reason of the additional evidence so taken and

12 shall file such modified or new findings, and its recommenda-

13 tion, if any, for the modification of setting aside of its original

14 order, with the return of such additional evidence.

15 (c) Upon the filing of the petition referred to in sub-

16 section (a) of this section, the court shall have the juris-

17 diction to review the order in accordance with sections 701-

18 706 of title 5 of the United States Code and to grant appro-

19 priate relief as provided in such sections.

20 (d) The judgment of the court affirming or setting aside,

21 in whole or in part, any such order of the Commission shall

22 be final, subject to review by the Supreme Court of the

23 United States upon certiorari or certification as provided in

24 section 1254 of title 28 of the United States Code.

25 (e) The remedies provided for in this section shall be
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in addition to and not in substitution for any other remedies

provided by law.

(f) A certified copy of the transcript of the record and

proceedings under this section shall be furnished by the

Commission to any interested party at his request, upon

payment of the costs thereof, and shall be admissible in any

civil, criminal, exclusion of imports or other proceeding

arising under or in respect of this title, irrespective of

whether proceedings with respect to the order have previ-

ously been initiated or become final under subsection (a) .

The Commission may by regulation provide for furnishing

such transcripts without charge to interested persons unable

to pay costs therefor, where in the public interest.

PRIVATE REMEDIES

SEc. 29. (a) Compliance with consumer product safety

standards, regulations, or orders under this Act shall not

relieve any person from liability at common law or under

State law to any other person.

(b) Evidence that an entire finished product complies

with regulations or standards issued by the Commission shall

be inadmissible in any private litigation except an action

to recover treble damages pursuant to section 30.

(c) The failure of the Commission to take any action or

commence a proceeding with respect to the safety of a con-

sumer product shall not be admissible in evidence in litiga-
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1 tion at common law or under State law relating to such con-

2 sumer product.

3 (d) Accident and investigation reports made under this

4 Act by any officer, employee, or agent of the Commission

5‘ shall be available for use in any civil, criminal, or other judi-

6 cid proceeding arising out of such accident. Any such offi-

7 cer, employee, or agent may be required to testify in such

8 proceedings as to the facts developed in such investigations.

9 Any such report shall be made available to the public in a

16 manner which need not identify injured persons. All reports

11' on research projects, demonstration projects, and other re-

12 lated activities shall be public information.

13
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SUITS FOR TREBLE DAMAGES BY PERSONS INJURED

SEC. 30. Any person who shall be injured by reason of

any knowing or willful violation of a consumer product safety

standard, regulation, or order issued by the Commission may

sue therefor in any district court of the United States in the

district in which the defendant resides or is found or has an

agent, without respect to the amount in controversy, and

shall recover threefold the damages sustained, and the cost of

suit, including a reasonable attorney's fee.

FEDERAL-STATE COOPERATION

SEC. 31. (a) The Commission shall promote Federal-

State cooperation for the purpose of reducing or eliminating

unreasonable risk of injury to the public from identified prod-
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1 net hazards. In implementing such program the Commission

2 may-

3 (i) accept from any State or local authorities en-

4 gaged in activities relating to health, safety, or consumer

5
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8
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protection assistance in such functions as injury data col-

lection, investigation, and educational programs, as well

as other assistance in the administration and enforcement

of this Act which it may request and which such States

or localities may be able and willing to provide and, if so

agreed, may pay in advance or otherwise for the reason-

able cost of such assistance, and

(ii) commission any qualified officer or employee

of any State or local agency as an officer of the Commis-

sion for the purpose of conducting examinations, investi-

gations, and inspections.

(b) In determining whether such proposed State and

local programs are appropriate in implementing the purposes

of this Act the Commission shall give favorable consideration

to programs which establish separate State and local agencies

to consolidate functions relating to product safety and other

consumer protection activities.

EFFECT ON STATE STANDARDS

SEC. 32. (a) Whenever a consumer product safety

standard or regulation established under this Act is in effect,

no State or political subdivision of a State shall have any
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14 authority either to establish or to continue in effect any safety

15 standard or regulation applicable to the same aspect of per-

16 formance of such consumer product which is not identical to
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the Federal standard.

(b) Nothing in this section shall be construed to pre-

vent the Federal Government or the government of any

State or political subdivision thereof from establishing a

safety requirement applicable to a consumer product for its

own use if such requirement imposes a higher standard of

performance than that required to comply with the other-

wise applicable Federal standard.

(c) The Commission may, upon application of a State

or political subdivision thereof, exempt such application from

the provisions of subsection (a) where a proposed standard

or regulation (1) imposes a higher level of performance

than the Federal standard, (2) is required by compelling

local conditions, and (3) does not unduly burden interstate

commerce.

DEFINITIONS

SEC. 33. (a) "Commission" means the Consumer Prod-

uct Safety Commission.

(b) "Consumer product" means any product, or com-

ponent part, which affects interstate commerce and is cus-

tomarily produced or distributed for sale (i) to a consumer
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1 for use in or around a household or residence, or (ii) for

2 the personal use, consumption, or enjoyment of a consumer.

3 Such term does not include hazards associated with such

4 products to the extent such hazards are subject to duly pro-

5 mulgated regulations under the National Traffic and Motor

6 Vehicle Safety Act of 1966 (15 U.S.C. 1381 et seq.) , the

Flammable Fabrics Act (15 U.S.C. 1191 et seq.) , the

8 Food, Drug and Cosmetic Act (21 U.S.C. 301 et seq.) , the

9 Federal Cigarette Labeling and Advertising Act (15 U.S.C.

10 1331 et seq.) , the Federal Insecticide, Fungicide, and Ro-

11 denticide Act (7 U.S.C. 135 et seq.) , and the Radiation

12 Control for Health and Safety Act (42 U.S.C. 262 et seq.) .

13 (c) "Identified product hazard" means a hazard associ-

14 ated with a consumer product which presents or may present

15 an unreasonable risk of death or personal injury to the

16 public and which the Commission describes in a regulation,

17 standard, order, or complaint issued pursuant to this Act.

18 The Commission may, in determining whether a hazard is

19 an "identified product hazard," consider, among other fac-

20 tors frequency or potential frequency of injury, severity or

21 potential severity of injury, number of products in use,

22 potential for hazard reduction, awareness of hazard by con-

23 sumers, increase of hazard with age of product, and hazard

24 to nonusers, if it deems such factors applicable to its

25 determination.
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1 (d) "Consumer product safety standard" means a mini-

2 mum safety standard relating to a consumer product, promul-

3 gated by the Commission pursuant to section 8 or 9 of this

4 Act for the purpose of preventing or reducing risk of death

5 or personal injury from an identified product hazard. A con-

6 sumer product safety standard establishes the minimum ac-

7 ceptable •safety level for a consumer product. Compliance

8 with a consumer product safety standard may or may not be

9 evidence of adequate care to avoid death or personal injury

10 caused by a specific consumer product.

11 (e) "Manufacturer" means any person that manufac-

12 tures or assembles consumer products or imports or distributes

13 consumer products manufactured or assembled elsewhere.

14 (f) "Person" means an individual, partnership, corpora-

15 tion, association, or any other form of business enterprise.

16 (g) "State" includes a State of the United States, the

17 District of Columbia, the Commonwealth of Puerto Rico, the

18 Virgin Islands, and Guam.

19 (h) "Interstate commerce" means commerce between

20 any place in a State and any place in another State, or be-

21 tween places in the same State through another State.

22 (i) "Importation" includes reimportation of consumer

23 products manufactured or processed, in whole or in part, in

24 the United States.
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1 (j) Use of the singular includes the plural wherever

2 appropriate.

3 INTERPRETATION AND SEPARABILITY

4 SEc. 34. The provisions of this Act shall be held to be

5 in addition to and not in substitution for or limitation of the

6 provisions of any other law. If any provision of this Act or

7 the application thereof to any person or circumstances is held

8 invalid, the remainder of the Act and the application of such

9 provision to any other person or circumstances shall not be

10 affected thereby.

11 AUTHORIZATION OF APPROPRIATIONS

12 SEC. 35. There are hereby authorized to be appropriated

13 for the purpose of carrying out the provisions of this Act the

14 following sums:

15 $5,000,000 for the fiscal year ending June 30, 1971;

16 $7,500,000 for the fiscal year ending June 30, 1972;

17 and

18

19

20

21

22

23

24

$10,000,000 for the fiscal year ending June 30,

1973.

The foregoing sums do not apply to facilities to be con-

structed pursuant to section 5 (g) of this Act.

EFFECTIVE DATE

SEC. 36. This Act shall take effect on the sixtieth day

following the date of its enactment.
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S. 1685

IN THE SENATE OF THE UNITED STATES

APRIL 29,1971

Mr. HUMPHREY introduced the following bill; which was read twice and referred
to the Committee on Commerce

A BILL
To provide for the establishment and enforcement of certain

interim safety standards for power rotary lawnmowers.

1 Be it enacted by the Senate and House of Represent a-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Power Rotary Mower

4 Safety Act".

5

6

7

8

9

10

11

DECLARATION OF PURPOSES

SEC. 2. The Congress declares that—

(1) the National Commission on Product Safety

found that the power rotary mower, the most commonly

used piece of outdoor power equipment, is responsible for

an increasing number of accidents and injuries;

(2) appropriate safety standards established by the

II
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2

Outdoor Power Equipment Institute, designed to reduce

the risk and seriousness of injuries from the use of power

rotary mowers, have been revised in response to recom-

mendations made by the National Commission on Prod-

uct Safety;

(3) delay in establishing mandatory safety stand-

ards for power rotary mowers would permit the con-

tinued existence of an unnecessary hazard to the public;

(4) it is the purpose of this Act to provide for the

establishment and promulgation of such mandatory

safety standards for power rotary mowers in order to pro-

tect the public from unnecessary hazards from power

rotary mowers which are not manufactured in accord-

ance with such standards, and to provide such protection

until other standards may be promulgated under other

authority of law.

DEFINITIONS

SEC. 3. When used in this Act, the term—

(1) "power rotary mower" means a machine de-

signed and marketed for cutting grass in resid-ential

areas, which is powered by an internal combustion, dlec-

trical, or other engine, which cuts grass by rotating one

or more cutting blades around a vertical axis, and which

is designed to be pushed by the operator, to be self-

propelled, or (if the grass-cutting function is performed
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3

by an attachment to, or as an integral part of, such

machine) to be ridden by the operator, but does not

include reel-type mowers, edgers, trimmers, clippers,

shears, or other power tools ordinarily used in or around

an individual's home, lawn, or garden;

(2) "interstate commerce" means commerce be-

tween any place in a State and any place in another

State, or between places in the same State through an-

other State;

(3) "State" means any of the 'United States, the

District of Columbia, and the Commonwealth of Puerto

Rico; and

(4) "Secretary" means the Secretary of Commerce.

DUTIES OP THE SECRETARY

SEC. 4. (a) The Secretary is authorized and directed

to establish and promulgate within ninety days of the date

of enactment of this Act safety standards applicable to

power rotary mowers. Such standards shall be established

in accordance with procedures which will afford interested

parties notice and an opportunity for a hearing with respect

to proposed standards, and shall be reviewed annually by

the Secretary. The standards initially proposed shall be oon-

sistent with standards adopted by the Outdoor Power Equip-

ment Institute in January 1971, with respect to power

rotary mowers.
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1 (b) The Secretary and the Secretary of the Treasury

2 are authorized to enter into arrangements under which

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

regulations may be promulgated and measures may be taken

to effectuate the application of this Act to power rotary

mowers imported into the United States. Such power rotary

mowers may not be exempted from the application of this

Act under this subsection.

COMPLIANCE WITH STANDARDS

SEC. 5. (a) It shall be unlawful to manufacture for sale,

offer for sale, sell, assemble, introduce, or deliver for introduc-

tion into interstate commerce or in a manner affecting inter-

state commerce, or import into the United States any power

rotary mower manufactured on or after a date sixty days

after the date on which safety standards are promulgated

under section 4 which fails to meet such standards.

(b) Each manufacturer of power rotary mowers shall

permanently affix to any such mower manufactured on or

after the date on which such standards are applicable to any

power rotary mower under subsection (a) a certification

that such mower meets the applicable safety standards in

effect on its date of manufacture.

(c) The requirements of this section shall not apply.to

the sale of or offer to sell any power rotary mower after the

first purchase thereof in good faith for purposes other than

resale.

66-631 0-71-pt. 1---5
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1 PENALTIES

2 SEc. 6. (a) Violation of the provisions of section 5 shall

3 be punishable by a civil penalty not to exceed $2,000 for

4 each violation, except that the maximum civil penalty shall

5 not exceed $50,000 for any related series of violations. Each

6 "power rotary mower sold or offered for sale in violation of

7 such provisions shall constitute a separate violation for pur-

8 poses of this subsection.

9 (b) Intentional violation of such provisions shall be

10 punishable by a fine of not to exceed $50,000 or imprison-

ment for not to exceed one hundred and eighty days, or both.

12 ENFORCEMENT

13 SEC. 7. The district courts of the United States shall

14 have jurisdiction to enforce the provisions of sections 5 and

15 6 of this Act and to restrain violations of section 5 thereof.

16 The Secretary may bring an action to enforce esuch pro-

17 visions in any district court of the United States for a dis-

18 trict in which any act, omission, or transaction constituting':

19 the violation, occurs, or in any district in which the de-

20 fendant is found or transacts business. If the sale of any type
21 of power rotary mower which is in violation of section 5

22 constitutes an imminent hazard to individuals, the court may

23 order a recall or seizure of such mowers at the expense of

24 the manufacturer or importer thereof, under such terms and
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conditions as the court determines are reasonable and will

protect the public against such hazard.

TERMINATION OF PROVISIONS

SEc. 8. The provisions of this Act and safety standards

promulgated thereunder shall have no force or effect after

the date on which the Secretary determines that other Fed-

eral product safety standards promulgated under any other

provision of Federal law are applicable to power rotary

mowers, except that no prosecution for violation of the

provisions of this Act or the standards promulgated there-

under with respect to which an action or appeal from a

conviction therefor is pending shall abate due to the opera-

tion of this section.
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S. 1797

IN THE SENATE OF THE UNITED STATES

MAY 6, 1971

Mr. MAGNUSON (for himself and Mr. CorroN) (by request) introduced the fol-

lowing bill; which was read twice and referred to the Committee on Com-

merce

A BILL
To protect the public health and safety by reducing the risks of

death, illness, and injury associated with the use of consumer

products.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Consumer Product Safety

4 1971.

5 DECLARATION OF PURPOSE

6 SEC. 2. The Congress hereby declares that the public

7 must be protected from the risks of death, illness, and injury

8 associated with the use of consumer products. It is therefore

9 the purpose of this Act to provide for the establishment by

10 the Secretary of Health, Education, and Welfare (herein-

"



63

2

1 after in this Act referred to as "the Secretary") of a con-

2 sumer product safety program which shall include the pro-

3 mulgation and enforcement of product safety standards to

4 reduce such risks to consumers of products for use in and

5 around the household, the schools, or in recreation, or of

6 products otherwise distributed for the personal use, con-

7 sumption, or enjoyment of the consumer.

8 DEFINITIONS

9 SEC. 3. As used in this Act-

10 (1) the term "consumer product" means a product

11 which is customarily produced or distributed for sale

12 to a consumer for his personal use, consumption, or

13 enjoyment in or around a household or residence, a

14 school, in recreation, or otherwise; but does not include

15 food, drugs, cosmetics, motor vehicles, economic poisons

16 as defined by the Federal Insecticide, Fungicide, and

17 Rodenticide Act, tobacco and tobacco products, or any

18 product with respect to any risk to health or safety

19 which may be subjected to regulation under the Federal

20 Hazardous Substances Act; the Radiation Control for

21 Health and Safety Act of 1968; the FlaMmable Fabrics

22 Act; the Clean Air Act; part F of title III of the

23 Public Health Service Act; the Act of March 4, 1913

24 (37 Stat. 832) ; the Poison Prevention Packaging Act

25 of 1970; the Occupational Safety and Health Act of
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1970; the Act. of August 2, 1956 (70 Stat. 953) ; or

the Atomic Energy Act of 1954;

(2) the term "commerce" means commerce among

or between the several States, or within the District

of Columbia;

(3) the term "State" means a State of the United

States, the District of Columbia, the Commonwealth of

Puerto Rico, the Virgin Islands, American Samoa,

Guam, the Trust Territory of the Pacific Islands, or

the Canal Zone; and

(4) the term "product safety standard" means a

product safety standard promulgated under this Act.

COLLECTION AND DISCLOSURE OF INFORMATION ON

CONSUMER PRODUCT RISKS

SEC. 4. (a) The Secretary shall collect, evaluate, and

disseminate, on a 6ontinuing basis, information on the fre-

quency and causes of death, and the types, frequency, sever-

ity, and causes of illness or injury, associated with exposure

to or use of consumer products, and on means to test, meas-

ure, or evaluate the risks of death, illness, or injury asso-

ciated therewith. In carrying out his functions under this

section the Secretary, in addition to or in aid of the fore-

going-

24 (1) shall collect data or perform research.% or

25 studies to enable him to establish a need for product
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safety standards and to evaluate their efficacy in re-

ducing risks associated 'with consumer products;

(2) shall plan, conduct, coordinate, or provide

technical assistance to research activities, development

of methods, training of personnel, or operations, de-

signed to minimize the risks associated with consumer

products, or designed to develop means to test, measure,

or evaluate such risks;

(3) shall secure information on the risks associated

with consumer products from other Federal or State

departments and agencies with related interests, profes-

sional organizations, industry, industry or labor asso-

ciations, and other public or private agencies, organiza-

tions, or institutions;

(4) shall make available, through publications and

by other appropriate means, the results of, and other

information concerning, research and studies relating

to the nature and extent of the risks associated with

consumer products, and may include recommendations

for the reduction of such risks, or information on the

means of testing consumer products for risks; and

(5) may procure (by negotiation or otherwise)

consumer products for research and testing purposes,

and sell or otherwise dispose of such produCts.

(b) The Secretary is authorized to obtain from any
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1

2

3

4

5

6

7

8

9

10

11

12 to require the release of any information described by sub-

13 section (b) of section 552, title 5, United States Code,

14 or which is otherwise protected by law from disclosure to

15 the public. The Secretary shall not make public informa-

16 tion obtained by him under this Act which would disclose

17 trade secrets, formulas, processes, costs, methods of doing

18 business, or other competitive information not otherwise

19 available to the general public; or the names or "other means

20 of identification of ill or injured persons without' their ex-

21 press written consent.

22 (2) (A) Except as provided by subparagraph (V) of

23 this paragraph, not less than thirty days prior to his p\blic

24 disclosure of any information obtained under this Act,\or

25 to be disclosed to the public in connection therewith, the

5

person by subpena issued pursuant to regulation information

in the form of books, records, or other writings in his pos-

session pertinent to the frequency or causes of death, or

the types, frequency, severity, or causes of illness or injury

associated with exposure to or use of consumer products.

The district courts of the United States shall have jurisdic-

tion to enforce such supenas upon application of the Attorney

General. An action for such enforcement may be brought

in any district court of the United States for the district

wherein such person is found or transacts business.

(c) (1) Nothing contained in this Act shall be deemed
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1 Secretary shall provide such information to each manu-

2 facturer of any consumer product to which such information

3 pertains, if the manner in which such consumer product is

4 to be designated or described in such information will per-

5 mit the public to ascertain readily the identity of such mann-

6 facturer, and shall provide such manufacturer with a reason-

7 able opportunity to submit comments to the Secretary in

8 regard to such information. Upon the request of such mann-

9 facturer, the Secretary shall publish such comments or a

10 fair summary thereof, or a statement of the manufacturer

11 of reasonable length in lieu thereof, concurrently and .in as-

12 sociation with the disclosure of the information to which such

13 comments or statement appertain. The Secretary shall take

14 reasonable steps to assure, prior to his public disclosure

15 thereof, that information from which the identity of such

16 manufacturer may be readily ascertained is accurate, and

17 that such disclosure is fair in the circumstances and reason-

18 able related to effectuating the purposes of this Act. If the

19 Secretary finds that, in the administration of this Act, he

20 has made public disclosure of inaccurate or misleading infor-

21 mation which reflects adversely upon the safety of any con-

22 sumer product, or the practices of any manufacturer of,

23 distributor of, importer of, or dealer in consoler products,

24 he shall, in a manner similar to that in which such disclo-
.

25 sure was made, publish a retraction of such inaccurate or

26 misleading information.
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1 (B) Subparagraph (A) (except fort thelast sentence

2 thereof) shall not apply to the public disclosure of (i)

3 information about any consumer p,roduct with respect to

4 which product the Attorney General has filed an action (or

5 an action against a manufacturer thereof with respect to

6 such product) under section 12, or which the Secretary

7 has reasonable cause to believe is in violation of section 15,

8 or (ii) information about any administrative or judicial

9 proceeding under this Act.

10 (d) The Secretary shall communicate to each manu-

11 facturer of a consumer product, insofar as may be prak-

12 ticable, information as to any significant risk to health or

13 safety associated with such product.

14 AUTHORITY TO PROMULGATE STANDARDS FOR CONSUMER

15 PRODUCTS

16 SEC. 5. Whenever the Secretary finds a need for such

17 action to reduce or eliminate unreasonable risk of death,

18 or of serious or frequent illness or injury, associated with

19 exposure to or use of a consumer product or any type or

20 class of such products, he may by regulation, in accordance

21 with the requirements of this Act, promulgate for such

22 product, or type or class of such products, a vroduct safety

23 standard relating to its performance, composition, or prop-

24 ertie (including its compatibility with systems yr environ-

25 ments in which it is intended to be used) , or relating to
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two or more of such factors, or amend any such standard

previously established.

INITIATION OF PROCEEDING TO PROMULGATE A

PRODUCT SAFETY STANDARD

Notice of Proceeding

SEC. 6. (a) A proceeding to promulgate a product safety

standard shall be initiated by the Secretary by publication in

the Federal Register of a notice of proceeding. Such notice

shall invite public comment with respect to the initiation of

such proceeding and shall include—

(1) a description or other appropriate designation

of the product or type or class of products with respect

to which the proceeding is initiated;

(2) the risk or risks intended to be controlled;

(3) a summary description of the data upon which

the Secretary has found a need to initiate the proceeding,

and the manlier, consistent with subsection (c) (1) of

section 4, in which interested persons may examine such

data;

(4) information with respect to ally existing stand-

ard known to the Secretary which may be relevant to

the proceeding; and

(5) an invitation for any person, including any

Federal agency, within thirty days after the date of

publication of the notice, (A) to submit to the Secre-
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1 tary an existing standard as such proposed product safety

2 standard; or (B) to offer to develop such proposed prod-

3 uct safety standard in accordance with regulations of the

4 Secretary prescribing procedures for such development.

5 Use of Existing Standard

6 (b) If the Secretary (1) finds that there exists a stand-

7 ard which has been -published by any Federal agency or

8 other qualified agency, organization, or institution (2) has

9 made reference to such standard (unless it is a standard

10 submitted pursuant to section 6 (a) (5) (A) ) in his notice

11 pursuant to subsection (a) (4) , and (3) determines that

12 such standard may be substantially acceptable to him as a

13 product safety standard, then he may, in lieu of accepting

14 an offer pursuant to this section, publish such standard as

15 a proposed product safety standard pursuant to section 9.

16 Acceptance of Offers To Develop Proposed Product

17 Safety Standards

18 (c) (1) Except as provided by subsection (b) , the See-

19 retary shall accept one, and may accept more than one, offer

20 to develop a proposed product safety standard pursuant to

21 the invitation prescribed by subsection (a) (5) (B) , upon

22 his determination that-

23 (A) the offeror is technically competent and is

24 1 eikely to develop an appropriate standard within a r a-

25 sonable period of time; and
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(B) the offeror has the capacity to comply with

regulations of the Secrkary prescribed pursuant to sec-

tion 8.

The Secretary shall publish in the Federal Register the

name and address of each person whose offer he accepts,

and a summary of the terms of such offer as accepted.

(2) Upon an offeror's application therefor prior to the

acceptance of his offer under this subsection, the Secretary

may agree to contribute to the offeror's cost in developing

a proposed product safety standard, if the Secretary deter-

mines that such contribution is likely to result in a more sat-

isfactory standard than would be developed without such

contribution, and that the offeror is financially responsible.

Regulations of the Secretary shall set forth the items of cost

in which he may participate, and shall exclude any con-

tribution to the acquisition of land or buildings.

DEVELOPMENT OF A PROPOSED PRODUCT SAFETY

STANDARD BY TUI SECRETARY

SEC. 7. If the Secretary has published a notice of pro-

ceeding as provided by section 6 (a) , and—

(1) he has accepted neither an existing standard

pursuant to section 6 (b) nor an offer to develop a pro-

posed product safety standard pursuant to rtion 6 (c) ;

Or

( 2 ) he has accepted an offer pursuant to section
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1 6 (c) , but determines (in accordance with such pro-

2 cedures as he may by regulation prescribe) that the

3 offeror is unable or unwilling to continue satisfactorily

4 the development of the proposed standard which was

5 the subject of the offer or that the standard which has

6 been developed is not satisfactory;

7 then the Secretary may proceed to develop a proposed prod-

8 uct safety standard pursuant to procedures prescribed under

9 section 8.

10 REGULATIONS GOVERNING DEVELOPMENT OF STANDARDS

11 SEC. 9. The Secretary shall prescribe regulations gov-

12 erning the developmeni of proposed product safety stand-

13 ards under sections 6 and 7 of this Act, which regulations

14 shall not be considered rules of agency organization, pro-

15 cedure, or practice for purposes of section 553 of title 5

16 of the United States Code. Such regulations shall include

17 requirements-

18 ( 1 ) that standards recommended for promulgation

19 be supported by test data or such other documents or

20 materials as the Secretary may reasonably require to

21 be developed, and be suitable for promulgation pur-

22 suant to section 9;

23 (2) that standards recommended for prom*ation

24 contain such test methods as may be appropriate for

25 measurement of compliance with such standards;
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(.3) for opportnivity by interested persons to par-

. 2 H ticipate in the development of such standards;

(4) for the. maintenance Of such records as the
4 ' .ii;Sedretary preseribmin),Suoh regulations to disclose the

5! coin's* of the development of standards' recOmmended

6 for promulgation, .the comments, and other. informa-

7 tion..submitted by any person in connection with such

—development, including comments and information with

9 respect to the need for such recommended, standards,

, and such other matters as may be relevant to the

11 'evaluation of such recommended standards; and •

12 (5) that the Secretary and the Comptroller General

13 - • of the United States, or any of their duly authorized

-14 representatives, have access for the purpose .of audit and

15 examination to any books, documents, papers, and

16 records, relevant to the expenditure of any contribution

17 of the Secretary, pursuant to section 6 (e), to the de-

18H velopment of such recommended standards.

19 'PROMULGATION OF PRODUCT SAFETY STANDARDS; DECLA-

20 RATION OF BANNED HAZARDOUS CONSUMER PRODUCT

21 Proposal To Proinulgate Product Safety" Standard or To

22 Declare a Banned Hazardous Consumer Product

23 'SEC. 9. (a); (1) Not more than two hundred and ten

24 days after his publication of a notice of proceeding pursuant

25 to subseetion .(a) 'of section 6 (which time may be extended
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1 by the Secretary by a notice published in the }:ederal

2 Register stating good cause therefor) , the Secretary shall
J .

3 publish in the Federal Register either a notice withdrawing• • , ;
4 such prior notice or a proposal to prorniilgate a product

5 safety standard applicable to any consumer product subject

6 to such, notice, or a proposal to declare any such subject.;. 6
7 product a banned hazardous" conpmer product. A proposal

8 to promulgate a product. safety standard and a proposal to

9 declare a product a banned hazardpus consumer product may
10 be published in the alternative with respect to any consumer,
11 product subject to such notice.

12 (2) A proposal to promulgate a product safety stand-

13 ard, or to declare a product a banned hazardous consumer

14 product, shall set forth such standa4 or the reason for such

15 declaration, the manner in which interested persrons .may

16 examine data and other information upon which such stand-

17 ard or declaration, or need therefor, is. based (consistent, rt
18 with subsection (c) (1) off section 4) , and, the period within

19 which all interested persons may present their comments on
20 such standard or declaration, .or the need tliierefor, orally, ,, . 4, •,- •
21 or rin writing. In considering, those of such cnments; . 
22 plicable to a proposed ,standard the Secretary 'than give

23 special,,weight to comments which, were submitted dining'T  T . .• !..

24 the development of such standard.
• • H
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1 Order To Promulgate Product Safety Standard or To Declare

2 a Banned Hazardous Consumer Product

3 (b) As soon as practicable after the publication of

4 a proposal to promulgate a product safety standard, or to

5 declare a product a banned hazardous consumer product,

6 the Secretary shall, by order published in the Federal

7 Register, act upon such proposed standard or declaration,

8 or withdraw the applicable notice of proceeding. The order

9 shall set forth the product safety standard or declaration, if

10 any, the reasons for the Secretary's action (including reasons

11 for the promulgation of a product safety standard materially

12 different than that set forth in the proposal or for his failure

13 to promulgate any standard) , and the date or dates upon

14 which such standard or declaration, or portions thereof,

15 shall become effective. Such date or dates shall be established

16 so as to minimize, consistent with the public health and

17 safety, economic loss to, and disruption or dislocation of,

18 domestic and international trade.

19 Findings

20 (a) (1) Prior to his issuance of an order to promulgate

21 a product safety standard pursuant to subsection (b) , or

22 to declare a product a banned hazardous consumer product

23 pursuant to subsection (e) , the Secretary shall consider,
tfi

24 and shall make appropriate findings for inclusion in such,

25 order with respect to-

66-631 0-71--pt. 1-6
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1 (A) data and comments submitted in tlw course

2 of any proceeding under section 6 relevant to such

3 order;

4 (B) the frequency and causes of death, and the

5 types, frequency, severity, and causes of illness and

6 injury, attributed to those aspects of the consumer prod-

7 ucts subject to such order;

8 (C) the approximate number of consumer products,

9 or types or classes thereof, subject to such order;

10 (D) the need of the public for the consumer prod-

11 ucts subject to such order, and the probable effect of

12 such order upon the utility, cost, or availability of such

13 products to meet such need; and

14 (E) means of achieving the objective of the order

15 with a minimal disruption or dislocation of competition

16 and of reasonable manufacturing and other commercial

17 practices.

18 (2) The Secretary shall not promulgate a product safety

19 standard, or declare a product a banned hazardous con-

20 sumer product, unless he determines, and includes such

21 determination in the order promulgating such standard or

22 declaration, that his findings pursuant to Aragraph ( 1)

23 show that such standard or declaration (including the effec-

24 tive date thereof) is reasonably necessary to carry out the

25 purposes for which such standard or declaration is authorized
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by section 5 or subsection (e) of this S'ection, and that the

promulgation of such standard or declaration is in the public

interest.

Characteristics and Limitations of Product Safety Standards

(d) (1) Product safety standards shall, where feasible,

pertain to the safety performance characteristics of consumer

products, except that any such standard may apply to the

composition, design, construction, finish, or packaging of

the product or any component thereof if the Secretary de-

termines such application to be in the public interest.

(2) Without regard to the limitations of paragraph

(1) , a product safety standard may require that the product

or any component thereof be marked, tagged, or accom-

panied by clear and adequate warnings or instructions rea-

sonably necessary for the protection of health or safety.

Ban of Product

(e) The Secretary may declare a consumer product

to be a "banned hazardous consumer product", in accord-

ance with the procedures of this section, only upon his

finding, to be included in the Secretary's order pursuant to

subsection (b) , that no feasible product safety standard

will adequately protect the public from unrCasonable risk

of death, or of serious or frequent illness or inivry, associ-

24 ated with exposure to or use of such product. A fircarm may

25 not be declared a banned hazardous consumer product,
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Disputes of Fact

2 (f) The Secretary may conduct a hearing in accordance

3, with swill conditions or limitations as le may make appli-

,4 cable thereto, for 'the purpose of resolving- 'an issue of faCt

'5 ' material to any finding required to beisinade by the Secretary

6 'Under this section.'

7 ,, REVOCATION OR AMENDMENT OF 'STAND'ARD

8 Sbc.• 10. (a) The Secretary may revoke,'in,whole in

9 part, any product safety standard, upon, the 'ground that

'10 there no longer !exists a need' therefor or that such standard

is no longer hi the 'public interest. Such revocation Shall be

12 published ,as a proposal, in the Federal' Register' and shill

13 set ,forth. such standard' or portion 'thereof , to ,be revoked, a

14 summary, of the ,reasont for his' determination, that ,theile

15 may no longer 'be a need therefer.or that, such standard (Oit

16 . any part thereof) may no longer be in, the, Public intereSt,

17 the manner (consistent with subsectiOn ,,{e) i(1) of section

18 4) in which interested,persons may examine data and other

10 information relevant, to -the ,Seeretary's, deternhation, and
,20 the' period; within :RIM& all interested I persons may' present

21 their views; toraliy.or in writing, •with.tespect 'sqeh' revo-

22' cation. As soon as, practiCable thereafter, the Secretary shall

23 by order, ,act lupon,such ,propdsali and shall`Publish 'snail order

24 it the Federal Regiitim, The order shall inelude the, reasons'
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1 for the Secretary's action, and the date or dates upon which

2 such revocation shall become effective.

3 (b) The requirements of :sections:6, 7, 8, and 9 of this

4 Act for the promulgation of a product safety standard shall

5 apply to the promulgation of a material amendment of a

6 product safety standard. The Secretary may promulgate an

7 amendment of a product safety standard, other than a

8 noterial ameindment, without regard to sections 6, 7, or '8,

9 hut shall comply with the procedures set forth in subsec-

tions (a) and (b) of section 9, and shall set forth, in Ms

11 order promulgating such amendment, such findings as he

12 ' may deem appropriate in explanation thereof. As used in

13 this subsection, the term "material amendment" means an

14 amendment that would substantially increase any per-

15

16 substantially alter the 'composition, design, construction,

17 finish, or• packaging of such product.

18 JUDICIAL REVIEW

19 Sac. 11. (a) Any person adversely affected by an

20 order of the Secretary promulgated 'pursuant to subsection

21 (b) of section .9, or pursuant to .sectiCitu 10, may, at any

22 time after 'such Order is published by the Secretary, file

23'•& petition ivith the United 'States court of appeals for the

24 circuit, in ,volsich stich person resides or has his principal

25 place of business for a judicial review of such .order. Copies

26 of the petition shall be forthwith transmitted by the clerk

formance standard applicable to a consumer product, or
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of the court to the Secretary or other officer designated by

him for that purpose and to the Attorney General. The

Secretary shall transmit to the Attorney General, who shall

file in the court, the record of the proceedings on which

the Secretary based his order, as vrovided in section 2112

of title 28 of the United States Code. Such record shall

include such order of the Secretary and, if issued, held, or

obtained in connection therewith, the notice of proceeding

published pursuant to subsection (a) of section 6; any no-

tice or proposal published pursuant to subsection (a) of

section 9, or sedion 10; the transcript or summary of any

proceedings and the findings arising therefrom; and any

other information, including comments of interested per-

sons, required to be considered by the Secretary in the

promulgation of such order.

(b) Upon the filing of the petition under subsection (a)

of this section the court shall have jurisdiction to review the

order of the Secretary in accordance with chapter 7 of title

5 of the United States Code and to grant appropriate relief,

including interim relief, as provided in such chapter. The

order of the Secretary shall be affirmed if supported by sub-

22 stantial evidence on the record taken as a while.

23 (c) The judgment of the court affirming ig setting aside,

24 in whole or in part, any order of the Secretary shall be final,

25 subject to review by the Supreme Court of the United States
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1 upon certiorari or certification, as ,provided' in section 1254

2 of title 28 of the United States Code.

3 IMMINENT HAZARDS '

4 SEO. 12. (a) The Secretary may request the :Attorney

5 General to file, in a district court of the United States having

6 venue thereof, an action against an imminently hazardous

7 consumer product) or against any person who manufactures

8:, for for sale, sells, or offers, for sale, in, commerce, or imports into

P. the United States, such product.. Such an action may be filed,

10 notwithstanding the existence of a: product safety standard

11,1 applicable to such product, or the pendency of: proceedinks

12 initiated pursuant to section 6. As used in this section, and

13 hereinafter in this Act, , the term "imminently haiardous

14 consumer product" means a consumer prOduct the use of or

15 exposure to which presents imminent and unreasonable risk

16 of death; serious Hines's, or severe personal injury. ,

17 ,:(11) The district coutt in.'which such action -is 'filed shall

18 have jurisdiction to declare such rprodtiet an iMminently haz-

.ardotis consumer product, and to grant as aneillaiy to .sudh

20 declaration or in lieu thereof) such, temporary or permanent

21 equitable, relief; as may be necessary' to ,rotect the, public

22 from such risk. Such relief may include a mandatory order

23 . requiring .the notification of the. original ptedhatets of such

24 product of such risk, ,public notice) the recall, *repair; the

25 replacement, or the, seizure, 9f stioli jyrochiet.,
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1 (c) Concurrently with the filing of such action or as

2 soon thereafter as may be practicable, the Secretary shall

3 initiate a proceeding, pursuant to section 0, to promulgate ,a

4
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8
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product safety standard applicable to the, consuiper product

with respect to which such action is filed, or, if the initiation

of such proceeding is not feasible, shall initiate a proceeding,

pursuant to section 9, to declare such product a, banned

hazardous consumer product.

NOTIFICATION OF FAILURE TO COMPLY; REPAIR OR RE-

PLACEMENT OF NONCOMPLYING CONSUMER PRODUCT,

SEC. 13. If any consumer product fails to comply with

any applicable order issued pursuant to this Act, the manu-

facturer, importer, or distributor of, or dealer in, such product

may be required by the Secretary (by order after opportunity

for hearing subject to section 554 of title 5 of the United

States Code) to give public notice and—

(1) to mail to each consumer of such product

known to such manufacturer, importer, distributor, or

dealer, and, in the case of a manufacturer or importer,

to each distributor or dealer to whom he delivered such

product, a notification of such failure containing such

information as the Secretary may prescribe, upon the

Secretary's determination that such notification 14,, ro.

quired in order adequately to protect health or safety,

(2) to bring such product into conformity with the



83

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

requirements of such order without charge to the con-

sumer,

(3) to replace such product with a like or equiva-

lent product which complies with such order without

charge to the consumer, or

(4) to refund the purchase price of such product

upon tender of the product, less a reasonable allowance

for use if such product has been in the possession of

the consumer for one year or more at the time of such

tender.

The manufacturer, importer, distributor, or dealer against

whom an order is issued under this subsection shall reim-

burse each consumer of the product which is the subject of

such order for any reasonable and foreseeable expenses (in-

cluding transportation expenses) incurred by such consumer

in availing himself of the remedies provided by such order,

exclusive of attorneys' fees.

INSPECTION AND RECORDKEEPING

SEC. 14. (a) For purposes of carrying out regulations,

standards, •or orders promulgated unaer this Act, officers

or employees duly designated by the Secretary, upon pre-

senting appropriate credentials and a written notice to the

owner, operator, or agent in charge, or a4thorized—

(1) to enter, at reasonable times, any factory,

warehouse, or establishment in which consumer products



84

23

1 are manufactured, assembled, or held for introduction

2 into commerce or are held for sale after such introduc-

3 tion; or to enter any vehicle being used tor transport

4 consumer products in interstate commerce; and

5 (2) to inspect, at reasonable times and in a reason-

6 able manner, those areas of such factory, warehouse,

7 establishment, or vehicle where or in which such prod-

8 ucts are produced, stored, or transported, and all perti-

9 nent equipment, materials, containers, and labeling
10 therein.

11 A separate notice shall be given for each such inspection,

12 but a notice shall not be required for each entry made during

13 the period of inspection set forth in such notice. Each such

14 inspection shall be commenced as soon as practicable after

15 the delivery of such notice, and shall be completed with

16 reasonable promptness. If the officer or employee who makes

17 such inspection obtains any sample in the course thereof,

18 he shall, prior to leaving the premises, give to the owner,

19 operator, or agent in charge, a receipt therefor describing

20 such sample.

21 (b) Every person who manufactures, assembles, dis-

22 tributes, or sells in commerce, or imports, a consumer prod-

23 uct required to conform to a product safety standa‘d shall

24 establish and maintain such records, and make such reports,

25 and provide such information as the Secretary may by regu-
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1 , lation reasonably require with respect to such product. Upon

2 request of an officer or employee duly' designated by the

3 Secretary, every such person shall permit the inspection of

4 such records and other books, records, and papers relevant

5 to determining whether such person is in compliance with

6 this Act and regulations, standards, and orders prescribed

7 thereunder.

8 (c) The district courts of the United. States shall have

9 jurisdiction to issue any warrant in aid of an inspection or

10 investigation under this section, if such warrant is. required

11 by the Constitution or laws of the United States, upon a,

12 finding that such inspection or investigation is for the pur-1

13 pose of enforcing this Act.

14 PROHIBITED ACTS

15 SEC. 15. It shall be unlawful for any person ertgaged in

16 the business of making consumer products available to con-

17 sinners, either directly or indirectly, to— .

18 ( 1 ) (A) manufacture for sale or lease, in corn-

19 'tierce, any constuner product which does not comply

20 with a product safety standard; (B) il or lease, or

21 offer for sale or lease, in commerce, any consumer prod-

22 uet which does not comply with a product stifety stand-

23 ard (i) if such product was manufactured orrsembled

24 in the United States after the effective date of such

25 standard, or (ii) if such product was imported into the
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United States in violation of clause (C) ; (C) import

into the United States any consumer product which does

not comply with a product safety standard; or (D)

manufacture for sale or lease, sell or lease, or offer for

sale or lease, in commerce, or 'import into the United

States, any consumer product which has been declared

a banned or -imminently hazardous consumer product;

(2) fail or refuse to comply with any order of the

Secretary pursuant to section 13; -

(3) fail or refuse to comply with any requirement

of section 14;

(4) alter, modify, destroy, or remove any portion

of, or do any other act with respect to, a consumer procl-

uct or labeling thereon or attached thereto, if such act

is done while •the product is being held or transported

for sale, and results in the consumer product or its

labeling failing to conform to a product safety standard,

or renders the product a banned or imminently hazardous

consumer product.

ENFORCEMENT

Civil and Criminal Penalties

SEC. 16. (a) Whoever knowingly commits avy act

prohibited by section 15, or, in case of commission of any such

act by a corporation, the corporation and any individual di-

rector, officer, or agent of such corporation who knowingly



87

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

caused in whole or in part the corporation to commit such

act, shall be subject to a civil penalty of not more than

$10,000 for each such act, and, if such act was willfully com-

mitted, shall be guilty of a misdemeanor and, upon convic-

tion, fined not more than $10,000 for each such act or impris-

oned not more than one year, or both. As used in this sub-

section, the term "knowingly" means (1) the haying of

actual knowledge, or (2) the presumed having of knowledge

deemed to be possessed by a reasonable man who acts in the

circumstances, including (A) knowledge obtainable upon

the exercise of due care to ascertain the truth of representa-

tions, and (B) knowledge of the probable consequences of

action taken in disregard of reasonable safeguards.

Injunctions

(b) Upon application by the Attorney General, the

district courts of the United States shall have jurisdiction

to enjoin the commission of acts prohibited by section 15,

and to compel the taking of any action required by this

Act.

Seizure

(c) Any consumer product which is .not manufactured

in compliance with an applicable product 'afety standard,

which is not in compliance with such a standard as the re-

sult of an action made unlawful by clause 0) of section

15, or which is declared a banned or imminently hazardous
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1 consumer product, shall be liable to be proceeded against

2 while in commerce or at any time thereafter, on complaint

3 for forfeiture by the Attorney General, and condemned in

4 any district court of the United States within 'whose district

5 the consumer product is found. The procedure in such eases

6 shall conform, as nearly as may be, to the procedure pre-

7 scribed by subsections (b) , (c) , (d) , and (e) of section 6

8 of the Federal Hazardous Substances Act.

9 Private Suits

10 (d) Any interested person may bring an action in any

11 district court for the district in which the defendant is found

12 or transacts business to enforce a product safety standard,

13 or to enforce any order under subsection (e) of section 9,

14 or under section 12, and to obtain appropriate injunctive

15 relief. Not less than thirty days prior to the commencement

16 of such action, such interested person shall give notice by

17 registered mail to the Secretary, to the Attorney General,

18 and to the person against whom such action is directed. Such

19 notice shall state the nature of the alleged violation of any

20 such standard or order, the relief to be requested, and the

21 court in which the action will be brought. No separate suit

22 shall be brought under this subsection if the samck alleged

23 violation is the subject of a pending action by the Vnited

24 States under this Act. In any action under this seCtion,

25 such interested person may elect, by a demand for such
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relief in his complaint, to recover reasonable attorney's

' 2 fees, in which case the court shall award reasonable attor-

. .3, ney's fees to the prevailing party.

4
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IMPORTS

SEd. 17. (a) Any consumer product offered for impor-

tation into the United States to which a product safety

• standard applies (except insofar as the Secretary may

otherwise provide with respect to a consumer product ac-

companied by a certification of compliance with such stand-

ard in a form prescribed by the Secretary) or which is

• declared a banned or imminently hazardous consumer prod-

uct, shall not be delivered from Customs custody except

as provided in section 499 of the Tariff Act of 1930. In

the event an imported consumer product is delivered from

Customs custody under bond, as provided in section 499

of the Tariff Act of 1930, and is declared a banned or im-

minently hazardous consumer product or fails to conform

with a product safety standard in effect on the date of entry

of such merchandise, the Secretary shall so inform the Sec-

retary of the Treasury, and unless it appehrs to the Secre-

tary that the product can be brought into dompliance with

all applicable requirements under this Act shall request the

Secretary of the Treasury to demand redelivery. Upon a

failure to redeliver, the Secretary of the Treasury shall as-

sert a claim for liquidated damages for breach 'of a con-
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23 such action pursuant to such authorization shall, in accotdance

24 with regulations, be under the supervision of an offi4r or
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dition of the bond arising out of such failure to conform or

redeliver in accordance with regulations prescribed by the

Secretary of the Treasury or his delegate. When asserting

a claim for liquidated damages against an importer for fail-

ure to redeliver such nonconforming goods, the liquidated

damages shall not be less than 10 per centum of the value

of the nonconforming merchandise if, within five years prior

thereto, the importer has previously been assessed liquidated

damages for failure to redeliver nonconforming goods in

response to a demand from the Secretary of the Treasury

as set forth above.

(b) If it appears to the Secretary that the consumer

product can be brought into compliance with all applicable

requirements under this Act, final determination as to ad-

mission of such consumer product may be deferred and, upon

filing of timely written application by the owner or consignee

and the execution by him of a bond as provided in the pre-

ceding provisions of this section, the Secretary may, in

accordance with regulations, authorize the applicant to per-

form such action specified in such authorization (including

destruction or export of rejected consumer products or por-

tions thereof, as may be specified in such authorization) . All
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1 employee of the Department of Health, Education, and We!-

2 fare or of the Department of the Treasury.

3 (c) The Secretary of the Treasury shall obtain without

4 charge and deliver to the Secretary, upon his request, a

5 reasonable number of samples of consumer products being

6 offered for import. The owner or consignee of any such

7 product may have a hearing before the Secretary with respect

8 to admission of such imports into the United States. If, except

9 as provided by subsection (b) , it appears from examination

10 or testing of such samples or otherwise that a product fails

11 to comply, with the requirements of this Act, such product

12 shall be refused admission, and the Secretary of the Treasury

13 shall cause destruction of such product unless it is exported,

14 under regulations prescribed by the Secretary of the Treasury,

15 within ninety days after notice to the importer or consignee.

16 (d) All expenses (including travel, per diem or sub-

17 sistence, and salaries of officers or employees of the United

18 States) in connection with the destruction provided for in

19 this section, the amount of such expenses to be determined

20 in accordance with regulations of the Secretary of the Treas-

21 ury, and all expenses in connection with the storage, cart-

22 age, or labor with respect to any consumer product refused

23 admission under this section, shall be paid by the owner or

24 consignee and, in default of such payment, shall constitute a

25 lien against any future importations made by such owner or

26 consignee.

66-631 O-71-pt. 1 7



92

31

1 EXPORTS

2 SEC. 18. This Act shall not apply to any consumer

3 product manufactured, sold, or held for sale fOr export

4 from the United States (or to any consumer, product im-

5 ported for export) , if such consumer product, and any con-

6 tamer in which it is enclosed, bears a stamp or label stating

7 that such consumer product is intended for export and such

8 consumer product is in fact exported from the United States;

9 except that this Act shall apply to any consumer product

10 manufactured for sale, offered for sale, or sold for shipment

11 to any installation of the United States located outside of the

12 United States.

13 EFFECT ON STATE STANDARDS

14 SEC. 19. (a) No State or political subdivision thereof

15 shall establish or continue in effect, with respect to any

16 consumer product, any standard or similar regulation pre-

17 scribing requirements applicable to any aspect of health

18 or safety of such consumer product, if such aspect is required

19 to conform to a product safety standard under this Act:

20 Provided, That nothing in this section shall be construed to

21 prevent any State or political subdivision thereof °from estab-

22 lishing or continuing a health or safety requirement appli-

23 cable to a consumer product for its own use, if such require-

24 ment imposes a higher standard of health or safety than
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1 that required to comply with the applicatde product safety

2 standard under this Act.

3 (b) The Secretary may, upon application of a State

4 or political subdivision thereof, exempt such State or political

5 subdivision from the limitation of subsection (a) if a standard

6 proposed by such application (1) imposes a higher level

7 of health or safety than the Federal product safety standard

8 with respect to products to be manufactured, sold, held for

9 sale, or used in such State or political subdivision thereof,

10 (2) is required by compelling local conditions, (3) does

11 not unduly burden commerce, and (4) is adopted by such

12 State or political subdivision pursuant to procedures and

13 requirements which in the judgment of the Secretary are

14 substantially comparable to those prescribed for product

15 safety standards under this Act.

16 UTILIZATION OF OTHER FEDERAL AGENCIES

17 SEC. 20. In carrying out his duties under this Act, the

18 Secretary shall, to the maximum practicable extent, utilize

19 the personnel, facilities, and other technical support avail-

20 able in other Federal agencies.
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COMPTROLLER GENERAL OF THE UNITED STATES,
Washington, D.C., April 19, 1971.

B-139310.
Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate.
DEAR MR. CHAIRMAN: Your letter of March 8, 1971, requested our comments on

S. 983, 92d Congress, entitled: "A bill to protect consumers against unreasonable
risk of injury from hazardous products and for other purposes."
We have no special information as to the advantages or disadvantages of this

measure and, therefore, make no comments regarding its merit.
Section 3(h) provides that all Commission employees, other than five specified

officers, shall be subject to the provisions of title 5, United States Code governing
appointments in the competitive service. The committee may also want to make
all Commission employees, other than the five specified ones, specifically subject
to the Classification Act, the purpose of which is to provide equal pay for equal
work throughout the competitive service. The language making the employees
subject to the provisions governing appointments seems to imply that they are
not subject to the Classification Act provisions.
In addition, we suggest that the committee specify in section 3(h) the Execu-

tive level pay scale to which each of the five specified Commission officers is to
be entitled. There is no provision now for a limitation on salary that may be
paid the five specified Commission officers unless the Civil Service Commission
would conclude that they were subject to the Classification Act provisions.

Sincerely yours,
R. F. KELLEa,

Acting Comptroller General of the United States.

(More agency comments appear on pages167, and 892,-896.)
Senator Moss. Senator Stevens, do you have any opening statement?
Senator STEVENS. No, I don't, Mr. Chairman.
Senator Moss. We are most pleased to have this morning as our

leadoff witness the Secretary of the Department of Health, Education,
and Welfare, the Honorable Elliott L. Richardson. He is accompanied
by Dr. Charles C. Edwards Commissioner of the Food and Drug Ad-
ministration and Mr. Malcolm Jensen, Director of the Bureau of
Product Safety, Food and Drug Administration and Mr. Steve Kurz-
man, Assistant Secretary of Legislation for HEW.
Mrs. Virginia Knauer, Special Assistant to the President for Con-

sumer Affairs, will also appear as a witness with Secretary Richard-
son. We are pleased, indeed, to have all of you fine people from the
administration to testify before this committee on product safety.
You may proceed, Mr. Secretary. We are pleased to have you here,

sir.

STATEMENTS OF HON. ELLIOT L. RICHARDSON, SECRETARY, DE-
PARTMENT OF HEALTH, EDUCATION, AND WELFARE; AND HON.
VIRGINIA KNAUER, SPECIAL ASSISTANT TO THE PRESIDENT FOR
CONSUMER AFFAIRS; ACCOMPANIED BY CHARLES C. EDWARDS,
COMMISSIONER, FOOD AND DRUG ADMINISTRATION; MALCOLM
JENSEN, DIRECTOR, BUREAU OF PRODUCT SAFETY; STEVE KURZ-
MAN, ASSISTANT SECRETARY FOR LEGISLATION; JAMES GRANT,
FDA; WILLIAM WALKER, DEPUTY DIRECTOR, OFFICE OF CON-
SUMER AFFAIRS; JACK PEARCE, DEPUTY GENERAL COUNSEL.
OFFICE OF CONSUMER AFFAIRS

Secretary RICHARDSON. Thank you very much, Mr. Chairman, mem-
bers of the subcommittee.
Accompanying Mrs. Knauer and me, beginning at my left is Mr.

Malcolm Jensen, Director of the Bureau of Product Safety of the
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Food and Drug Administration. Then Mr. James Grant, Deputy Com-
missioner of Food and Drug; Dr. Charles Edwards you already iden-
tified, the Commissioner of Food and Drugs; and on my immediate
left, Mr. Steven Kurzman, Assistant Secretary of HEW for Legisla-
tion. On Mrs. Knauer's immediate right is the Deputy Director of the
Office of Consumer Affairs, Mr. William Walker; and on his right,
Mr. Jack Pearce, Deputy General Counsel of the Office of Consumer
Affairs.
Mr. Chairman, you have, I believe, just received a letter from the

President to you, and I would like, with your permission, to proceed
as follows: First, to read that letter • second, to ask Mrs. Knauer to
present her statement, after which I will read mine, and we would
both prefer that the committee's questioning be deferred until after
both statements have been finished.
Senator 'Moss. We will proceed in that manner. We are very happy

to do it. So if you will proceed to read the letter, which was just de-
livered to me, and then we will hear from Mrs. Knauer.
'Secretary RICHARDSON. Thank you very much, Mr. Chairman.
The letter is dated July 19, 1971. It is addressed to you, Mr. Chair-

man, and reads as follows:
In my Consumer Message of February 24, I proposed comprehensive product

safety legislation authorizing the Department of Health, Education, and Welfare
to regulate hazardous consumer products. Subsequently S. 1797, a bill incorporat-
ing this proposal, was introduced on behalf of the Administration and referred
to your Committee.
As part of the preparation of this bill, I asked Secretary Richardson to under-

take a careful study of the organizational structure within the Department of
Health, Education, and Welfare that would most effectively implement the con-
sumer product safety authority proposed in S. 1797.
Today, Secretary Richardson will announce, with my approval, that upon

enactment of this bill, he will create within DHEW a new Consumer Safety
Administration. This unit will build upon the activities, personnel and facilities
of the Food and Drug Administration, which has a long and distinguished
history in the field of consumer safety, primarily in the vital regulation of the
foods we eat and the drugs we use.
The Consumer Safety Administration will continue the work of the FDA.

At the same time, the new unit will be structured so that the regulation of
hazardous consumer products authorized in. S. 1797 will have the facilities,
the personnel, and the organizational prominence that will ensure an effective,
efficient and responsive product safety program. Finally, where possible, common
facilities such as laboratories and field offices will be utilized to gain the maxi-
mum possible cost effectiveness.
S. 1797 is a strong bill which will fully satisfy the public need for adequate

protection against hazardous consumer products, and Secretary Richardson has
acted to ensure that his Department is fully capable of implementing this needed
authority. I urge your Committee to report S. 1797 favorably to the Senate.

Sincerely,
RICHARD NIXON.

Now, Mr. Chairman, I would like to turn to Mrs. Knauer, Special
Assistant to the President for Consumer Affairs.
Senator Moss. Thank you, Mr. Secretary.
Mrs. Knauer, we are pleased to hear from you.
Mrs. KNAUER. Thank you, Mr. Chairman.
Before I proceed, may I introduce my other Deputy Director,

Elizabeth Hanford. She is sitting in the audience.
Mr. Chairman and members of the committee: I appreciate the

opportunity to discuss consumer product safety legislation with you
today.
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First let us take a look at the dimensions of the accident situation
in and around the home. It is a human problem, but so large that we
must address it in statistical terms. The bills we discuss today will
not deal with all dimensions of this situation, as I will point out in
more detail later.

Also, our records and surveys of accidents and injuries are far
from complete. But we can get some appreciation of the general con-
text of our problem. An estimate by HEW's National Center for
Health statistics indicates that each year, in and around the American
home, about 30,000 persons are killed, 110,000 permanently disabled,
585,000 hospitalized, and more than 20 million injured seriously
enough to require medical treatment or be absent from work a day
or more. One estimate has put the annual dollar cost to the economy
at over $5 billion. Other surveys give us additional information. None
indicates that the accident toll is of less magnitude.
According to the National Commission, the most dangerous years

are those between one and five. About 7,000 children under the age
of 15 die each year in home accidents—a death toll higher than that
of cancer and heart disease combined. Studies indicate that a wide
range of commonly used products are frequently involved in severe
accidents. My office receives a continous stream of inquiries, pleas,
and complaints by people who are concerned about actual or potential
injuries from power lawnmowers, children's furniture, ladders, boats,
glass doors, and numerous other products.
Unfortunately, we cannot assume that we are going to end this

toll completely, or effect an immediate, drastic reduction. Ours is a
large and active population. It employs a great many devices, and
much mechanical and electrical energy of an intensity sufficient to
inflict serious harm. The price we pay for the 'availability of this
technology is some degree of unavoidable risk. Moreover, we must
recognize that safety has some costs, both economic and in terms of
freedom of choice.
Nor can we expect that we can eliminate the problem simply by

changing consumer product characteristics. The level of consumers'
knowledge of risks, their habits of behavior, and the way products
and people interact, all contribute to injuries. All these factors must
be addressed in any effort to reduce injuries.
In this and other western nations, however, we have made steady

progress in this century in diminishing the extent to which people
suffer accidental death; the permanent deprivation of the capacity tolive and work with all the human endowment; and the physical and
emotional shocks of severe lacerations, fractures, and burns.
This progress is in part embodied in longstanding laws governing

foods, drugs, and poisons. In the decade of the 1960's the Nation tookseveral swift steps to expand and improve such protections. The
Flammable Fabrics Act was strengthened. The Motor Vehicle SafetyAct created the programs which are now reducing the massive tollon the highways. Radiation from consumer electronics was identifiedas .a hazard, and brought under regulation. A bill to reduce risks ofpoisoning by improving packaging has become law. The Toy SafetyAct was made law.
What we address here today is the logical next step in this develop-ment—the establishment of Government authority to take action for
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safety purposes, when needed, across the full range of consumer prod-
ucts. We have begun to look at the situation from the consumer's point
of view. This legislation will expand the protection we give him to all
parts of the consumer marketplace.
Both general bills before you, S. 1797 and S. 983, embody well

understood and useful means of reducing the incidence of accidental
deaths and injuries. I know that the committee is also considering S.
1685. However, because of the limited scope of that bill and the fact
that its intended objectives are encompassed by the two broader pro-
posals, I will not comment upon it at this time. I would like to em-
phasize that the two major product safety bills before you are funda-
mentally very similar. They both draw upon the concepts and practices
of several safety bills before them. This agreement in intent and basic
provisions should lead to prompt enactment of legislation in this
critical area.
The administration bill results from careful study of the Safety

Commission's recommendations, other bills, and other information.
We think it improves on the initial draft of proposed legislation pre-
pared by the Commission, embodied in S. 983. We recommend it as a
sound, balanced measure, which takes all major factors into account.
The 'administration bill, 'and the Commission bill, would give the

Government this basic 'authority:
First, to gather and disseminate information on consumer prod-

uct-related injuries and deaths, so that consumers, manufacturers,
'and vendors can take steps to reduce the toll;

Second, to draw a red line on what the market place can offer,
where necessary to prevent unreasonable risks to the populace, by

prescribing mandatory safety standards for products;
banning products which constitute imminent hazards to

life and limb from the market, pending 'attempts to make
them safe by establishing standards, or a determination that
they cannot be made reasonably safe; and

permanently banning products which cannot be made rea-
sonably safe by the establishment of standards.

Third, to require suppliers to notify purchasers of products
which violate a safety standard or ban, and to meet repair and
replacement obligations.

In addition, the 'administration bill recognizes, as does the Com-
mission bill, the desirability of making use of private standard mak-
ing processes, and provides for direct consumer suit to restrain viola-
tions of the 'act's requirements.
The most obvious difference between the 'administration bill and

S. 983 is that the 'administration 'bill vests the authority for these func-
tions in HEW.
Let me spell out the administration's reasoning on this choice to

some extent. Those who favor an independent safety agency do so in
hopes that this will be useful in achieving our common goals—assuring
visibility, public accountability, a quick start, and vigor for an impor-
tant new program. But this is not necessarily the best way to achieve
these ends. And it runs counter to a current need to consolidate, not
proliferate, agencies. We all know that we cannot indefinitely pro-
liferate agencies for a multitude of special needs. The problem of
proliferation of agencies has become acute. For this reason, the Pres-
ident is seeking to consolidate and simplify the Government structure.
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Further, there are a number of concrete advantages to placing this
function in HEW. This agency now has responsibility for a number
of related programs—toy safety, radiation control, poison prevention,
and, of course, the major food and drug functions. The facilities and
information developed for these programs will be helpful in initiating
this program. Using them will avoid the costs of duplicating them
elsewhere. We can avoid the significant delay entailed in creating an
entirely new agency.
In sum, we believe that, over the long run, this important program

can be most efficiently and effectively managed in a major department
which has similar and complementary programs, supporting facilities,
and a high degree of visibility in the public eye. And we believe that
the present Secretary of HEW, Elliot Richardson, will get this con-
sumer product safety program off to an excellent start.
Since Mr. Richardson's Department will administer the legislation,

I will defer to him for a further discussion of its particulars.
Senator Moss. Thank you, Mrs. Knauer for your statement. The

Secretary indicated that he would like to give his statement before we
have any questions.
We will postpone questioning and hear from the Secretary.
Secretary RICHARDSON. Thank you very much, Mr. Chairman, and

members of the subcommittee.
I am very pleased to be here today to present the administration's

views on the several bills before the Committee on Consumer Product
Safety.

Particularly, I would like to outline the principal features of the
administration's consumer product safety bill, S. 1797 ; to point to
the most significant ways in which it differs from the bill proposed by
the National Commission on Product Safety, S. 983, and to explain
the reasons for those differences.
Both bills respond to a problem—injuries from defective consumer

products—whose true dimensions are unknown. There is no coordinated
system within Government for determining how many of the stag-
gering number of accidents that occur each year in and around the
home—a number estimated by the Department's National Center for
Health Statistics to be 20 million—are traceable in whole or in part
to product defects.
Innumerable individual reports nevertheless persuaded the National

Commission and persuade us, that a significant problem does exist.
These include reports of children severely injured by the breakage of
untempered glass patio doors, persons disabled by debris thrown up
by poorly shielded rotary lawnmowers, victims of falls from ladders
lacking nonslip treads: the list is endless. If the problem, underscored
by these cases, is to be attacked effectively, there must be brought to
bear on it the unique capacity of the national government to regulate
across State boundaries. Citizens of all the States should be entitled
to feel confidence in the safety of the consumer products that they
buy and use. But no manufacturer can reasonably be expected to
design a product to meet multiple and diverse State safety standard
requirements.
Although there are significant differences between the administra-

tion bill and the Commission bill, they nevertheless both approach this
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problem in essentially the same way. Each would authorize the estab-
lishment by the Federal Government of nationwide safety standards,
on a product-by-product basis, to reduce or eliminate unreasonable
risk of death or personal injury associated with consumer products.
Each bill would require that there be a demonstrable need for the

standard; that is, that a standard be established only after the collec-
tion of data adequate to sho'W clearly the product's threat to consumer
health or safety, 'and only after a thorough assessment of whether the
proposed standard is reasonably necessary in order to reduce or elimi-
nate that threat. Each of the bills would create ample authority to
gather the information needed for these findings.
Some 400 organizations -in the United States now either develop

or sponsor the development of commercial standards, many of them for
products, and about 2,300 new or revised standards are published
yearly. Both bills would therefore rely heavily upon this expert knowl-
edge by drawing on the private sector to produce most of the standards
to be promulgated.
Upon the Government's adoption of a standard, both bills would

prohibit the manufacture • or sale of consumer products that fail to
comply with it.
The bills also contain procedures to permit the banning of unreason-

ably dangerous consumer products 'altogether from the marketplace,
and to allow expeditious action to protect the public from the occa-
sional product found to be 'an imminent 'hazard to health or safety.
In this last regard, the administration bill is more simply con-

structed than the Commission's bill. Under the administration bill,
those consumer products that present an unreasonable risk of death,
or of serious or frequent illness 'or injury, associated with their use,
may be required to comply with an appropriate safety standard. If no
feasible product safety standard will adequately protect the public
from such risk, the product may be banned. If the use of a consumer
product presents an imminent and unreasonable risk of death, serious
illness, or severe personal injury, the Secretary may request the At-
torney General to file a judicial action against the product, its manu-
facturer, or its distributors. The court would then have jurisdiction

to ban the product or take appropriate remedial 'action.
This regulatory structure avoids one complexity of the Commis-

sion bill: it omits, as unnecessary, an authority proposed by the Com-

mission for the unilateral administrative setting of interim standards

in order to control imminently hazardous products. It is our feeling

that this simplification, as well as certain others, would result in pro-

cedures more readily understood and easily 'administered in the initial

years of the new program.
Although in their broad outlines the bills are similar, their differ-

ences are nevertheless important.
Perhaps the foremost of these differences is that of the organiza-

tional location assigned to the product safety function. The adminis-

tration bill would place it in our Department. The Commission bill

would place it in independent regulatory organization,. a Consumer

Product Safety Commission consisting of five Commissioners.

The reason for the Commission recommendation is explained in .its

final report. The Commission feared that if 'product safety regulation
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were subordinated to a larger agency administering other equally com-
prehensive programs, the emphasis on consumer safety would suffer.
"Protection of the public interest will be strengthened," the Commis-
sion wrote, "if the agency has authority to make its own final decision,
free of restriction by a parent agency, and if its funds are sufficient
and its activities highly visible."
I am not inclined to think that these observations hold true over the

long term. An action of the Federal Trade Commission, for example,
has never seemed to me to be more visible than an action of the
FDA, even though the FTC is an independent agency. Nor do I think
that independent regulatory agencies have historically shown a greater
resistance than other agencies to the pressures that often cause 'agencies
to identify their interests with those of the industries they regulate.
Beyond these issues, though, there are positive advantages to be

gained by locating the product safety function in HEW. On a wholly
practical level, the Department now has an extensive field enforce-
ment staff engaged in product regulation, as well as medical and
technical experts in the area, and scientific testing laboratories. It
seems far more economical and efficient to expand this staff to meet
the workload to be generated by the administration bill than to re-
quire such a staff to be duplicated through enactment of the Com-
mission bill.
In a larger sense, however, we see the administration bill as a

measure to protect the public health. Of the various concerns of the
citizen as a consumer, that of his health—the freedom from hazards
to his health and safety from the products he buys—must surely be
paramount. It is more important to him than the threat of economic
loss from defective goods or deceptive practices.
Because our Department has primary responsibility within the

executive branch for protecting the public health, we now administer
those consumer health and safety protection laws having the greatest
breadth. These include, as you know, the Federal Food, Drug, and
Cosmetic Act, the radiation control for health and safety program,
and the Federal Hazardous Substances Act. Enactment of the Presi-
dent's reorganization proposals, by transferring these as well as other
product safety programs to a new Department of Human Resources,
would further consolidate consumer protection responsibility in a
single Federal entity. Centralizing these responsibilities will give
Federal consumer protection efforts a single direction; that is, a more
rational ordering of regulatory priorities than is now possible, as well
as coordinated, and therefore enhanced, enforcement.
The administration is also committed to strengthening the organi-

zational structure for product safety within our Department so that
it may bear the new responsibilities that its product safety proposal
would give to us. We propose to approach this commitment in an
orderly and practical manner by building upon existing competence,
experience, and authorities within the Department.
In recognition of our expanding role 'in the consumer protection field,

we have recently brought together within the FDA the 'previously
scattered departmental authority to protect the health and safety of
the consumer. Essentially all consumer protection authorities and re-
sources of the Department are therefore now centered in FDA. In
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addition to long experience and a, proven record of accomplishment,
this agency possesses significant scientific competence it maintains an
extensive field investigational and enforcement staff, and it has strong
laboratory and other technical capacity.
I might add, Mr. Chairman, that I believe also that it has strong and

able leadership in the person of Dr. Charles Edwards.
The administration bill would substantially enlarge the Depart-

ment's consumer protection responsibilities. Upon its enactment, there-
fore, I propose to build, as the President's letter has just informed the
committee, upon the FDA framework by establishing a new Consumer
Safety Administration to be composed of three major offices:

The Office of Product Safety Regulation
The Office of Drug Regulation and
The Office of Food Regulation.

These offices will be supported by information collecting, field sur-
veillance, and research capabilities, foundations for which already
exist within the Department. A National Center for Consumer Safety
Statistics will be established to collect, analyze, and disseminate in-
formation on injuries and their causes, as they are associated with
food, drugs, and consumer products.
Within this organizational frame, undergirded by more specific

legislative authority and reinforced by this administration's commit-
ment to seek the necessary resources, we will be well prepared to serve
the needs of the American consumer in the 1970's and beyond.
In addition, the administration bill requires us to utilize under it,

to the maximum practicable extent, the personnel, facilities, and other
technical support available in other Federal agencies. As you will

learn on Wednesday, when the Director of the National Bureau of
Standards is scheduled to testify before the committee, this support is
considerable.
The administration and Commission bills differ in the scope of their

coverage. The administration bill would not apply to those hazards
of consumer products which are subject to regulation under existing

law. It would not apply even if, under those laws, regulatory measures

against those hazards have not yet actually been instituted.
The Commission bill, on the other hand, excludes only those hazards

against which regulatory measures have been taken.
The advantage of the administration approach, over that of the

Commission, is that it avoids subjecting a single product to multiple

regulations reflecting diverse regulatory policies of different laws and

different agencies.
To some extent, of course, the conflict may occur under both pro-

posed product safety laws. Detergents, which are proposed to be
regulated by the Environmental Protection Agency with respect to

their environmental effects, should also be regulated (as in some degree

they now are under the Federal Hazardous Substances Act) with re-

spect to their threat to the safety of the consumer. But these instances

should be kept to an irreducible minimum. The Commission proposal,

by causing the regulatory jurisdiction of its proposed new agency to

overlap that of ongoing regulatory programs, seems less satisfactory

in this regard.
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The second difference in coverage is that, unlike the Commission
bill, the administration bill makes no provision for establishing stand-
ards for new products as to which there is a lack of safety information.
Given the greater importance of assuring the safety of products that
are demonstrably hazardous, we think it unlikely that such authority
would be much used in the foreseeable future. Of course, if a new
product were determined to present an imminent hazard—even on the
basis of engineering evaluation and before injury data had been com-
piled—the administration bill would provide all needed authority to
bring an immediate judicial proceeding against it.
It is not clear from the Commission bill whether it intends to author-

ize the imposition of premarket clearance requirements on new prod-
ucts. If it does, then we believe in view of the countless number of
new products marketed each year, that the implementation of any
such requirements would be a misallocation of limited resources, and
would have an unreasonably chilling effect on the introduction of new
products and, in consequence, on their availability to the consumer.
Under the administration bill, a proceeding to promulgate a product

safety standard is begun by a public notice. This notice must contain
an invitation for any person, within 30 days after its publication, to
submit to the Secretary an offer to develop such a standard. It is our
expectation that some consumer organizations and other groups hav-
ing competence to develop standards may nevertheless lack sufficient
resources to contribute their efforts. In order to assist them to accept
the Secretary's statutory invitation, the administration bill would per-
mit the Secretary to contribute to an organization's cost in developing
a standard. This provision has no counterpart in the Commission bill.
Both bills provide a range of penalties for knowing or willful non-

compliance with their provisions. An important difference between
them, however, is the ancillary means each would propose to encourage
compliance.
The Commission bill would entitle a person injured by reason of

any knowing or willful violation of a consumer product safety stand-
ard to sue in the U.S. district court—without regard to the amount in
controversy—for three times the damages sustained, as well as reason-
able attorney's fees and court costs. The value of this provision is
debatable. A person now injured by a defective product would ordi-
narily have a tort remedy in State court or, in certain cases, in Federal
court. It is problematical whether increasing the damages payable as
the result of legal action would exert sufficient influence measurably to
increase compliance with a product safety law. Judgments against
large manufacturers resulting from such actions could in all prob-
ability be absorbed in the cost to the consumer of the manufacturer's
products. Moreover, it seems to us undesirable to multiply the use of
the U.S. district courts as forums for individual tort claims partic-
ularly under circumstances in which the current limitations on the
minimum amount in controversy would not apply.
The administration bill chooses a more direct and, we think, more

effective device to promote compliance. It would provide consumers
with a statutory right to bring suit to enforce its provisions. This
approach should supply an effective supplement to Federal regula-
tory activity under the bill, and should act as a goad to the Depart-
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ment—if one were needed—to insure the bill's diligent enforcement.
The Commission bill would establish an independent consumer

safety advocate to represent the consumer before the proposed Con-
sumer Product Safety Commission. This provision has no counterpart
in the administration bill. The administration bill contemplates that
in most circumstances consumer product safety standards will be
developed for the Department in the private sector. Some of those
standards will be developed by consumer groups. In other cases, the
bill, and the regulations that are required under it, would insure the
fullest opportunity to consumer groups and individual consumers to
participate in, and to be heard during the course of, the development
of the standards.

Finally, the Commission bill would establish a system under which
manufacturers would certify to their distributors and dealers that
their products conform to applicable safety standards. The Con-
sumer Product Safety Commission could also order that any product
subject to a consumer product safety standard be also subject to a
reasonable testing program operated by an independent qualified
third-party:
The administration bill would require that standards contain test

methods, wherever feasible, for measurement of compliance.
The cost of monitoring the private independent laboratories that

would conduct the Commission's certification program would be high.
I doubt that the benefits to be gained from it would be commensurate
with this cost. Under both bills, given their ranges of civil and crim-
inal penalties, manufacturers, distributors, dealers, and importers
would have considerable incentive to take the steps necessary to assure
that their products meet the tests prescribed by the applicable stand-
ards. Therefore, a manufacturer's certificate of compliance under the
Commission bill may offer no additional guarantee of the conformity
of his product; but it may, instead, lessen the diligence of the dealer
or distributor who chooses wholly to rely upon it.
In summary, our bill is simpler than the Commission bill; we think

it easier to administer and to fit into the extensive network of product
regulation now in place.
It differs from that bill, as we have pointed out, in a number of

substantial 'respects:
It would vest the new product safety program in HEW.
It would cover only product hazards not now subject to regulation,

and would thereby avoid unnecessary overlap with ongoing consumer

product safety programs.
Its primary tools of regulation would be three: Mandatory safety

standards, the banning of unreasonable dangerous products for which

no feasible standards may be set, and the use of judicial action to

move against products that are imminently hazardous.
It would not authorize standards, even for products newly in-

troduced into the market, without an adequate data or engineering

base demonstrating the product's hazard; nor would it provide pre-
market clearance of new products.
It would permit financial assistance to consumer and other groups

that need such assistance in order to develop standards for promulga-

tion under the program.
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It would provide for full consumer participation in the standard-making process, instead of creating a consumer advocate or other con-sumer representative to act for consumers.
It would require standards to contain appropriate tests so that aproduct's compliance with standards could be measured, but it would

avoid the establishment of an expensive and unnecessary structure ofproduct certification.
It would empower the courts to entertain suits by consumers to en-

force standards and other orders under the program, in lieu of the less
effective enforcement device of authorizing treble damage suits.
This does not exhaust the differences between the bills. We would

ask the committee's permission to insert, at this point in the record,a more detailed list that is now in preparation.'
Senator Moss. That will be so ordered.
Secretary RICIIARDSON. The administration bill builds upon thework of the National Commission, and uses the Commission's conclu-sions as its own point of departure. For this reason, we think it is tobe preferred to the Commission bill.
But like the Commission bill, our bill is not a substitute for volun-tary industry action to increase the safety of products used in oraround the home. Our bill is meant to supplement this effort, a supple-ment, we think, that the public as a whole will welcome.
Nor is our bill a substitute for the safety education of the consumer.Nevertheless, we cannot help but agree with the observation of Dr.Allan B. Coleman, chairman of the Committee on Accident Preventionof the American Academy of Pediatrics, on the subject of educatingfor safety:
The person who pays the most heed to education efforts doesn't need it anddidn't need it in the first place. The biggest need is probably engineering forsafety, built-in safety, fail-safe products, fail-safe designs.
This concludes my prepared statement, Mr. Chairman.
Those who are assembled here will be glad to respond to your ques-tions and, I hope, answer them.
Senator Moss. Thank you very much, Mr. Secretary, for your veryconstructive statement, and also that of Mrs. Knauer.
I think it would be fair to say that there is no great disagreementbetween the 'administration and the Commission as to the need for anomnibus product safety authority, and we agree that there is need forsome legislation, at least similar to S. 983 or S. 1797 And I gatherfrom your statements that there is also a clear need to create a com-prehensive injury surveillance capability within the Federal Govern-ment so that the Product Safety Agency knows where to aim its gunsin order to reduce the incidence of death and injury.
I do have a few questions I would like to ask on the apparent dif-ferences in the two bills, S. 983 and S. 1797, in four general categories:(1) The structure; (2) standard setting process; (3) emergency pow-ers; and (4) enforcement.
What existing programs, Mr. Secretary, will be administered by thenewly reorganized Consumer Safety Administration?
Secretary RICHARDSON. It would administer, Mr. Chairman, theprograms now in effect under the Federal Food, Drug, and Cosmetic

1 See p. 897.
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Act, the Federal Hazardous Substances Act including the toy safety
legislation and the Poison Prevention Packaging-Act.
We have under consideration also the question of whether it should

assume at least part of the responsibility for the administration of the
Radiation Control for Health and Safety Act.
Senator Moss. Is there a time set when this reorganization will be

achieved? Must it await the passage of this legislation, or can it be
done immediately?
Secretary RICHARDSON. We have already set up, Mr. Chairman, a

Bureau of Product Safety within the FDA, which does comprehend
responsibility for administration of all of these things except radiation
control, so to that extent we have gone forward already.
The reason, primarily, for taking a further reorganizational step

upon enactment of the legislation would be, as I said in my statement,
that the enactment of this legislation would represent a substantial
enlargement of the present responsibilities of the Department for the
regulation of product safety, and so it seems justified at that point to
take the further steps outlined in my testimony, including the creation
of a new Consumer Safety Administration.
Senator Moss. In your opinion, is the structure of a regulatory

agency important to the effect of the functioning of the agency, and in
what ways is this structure important?
Secretary RICHARDSON. I think it is important, Mr. Chairman, to the

extent that comparable functions and similar responsibilities are lo-
cated together in such a way that, first, there is clear-cut accountability
for their enforcement. And, second, so that there is a mutually com-
plementary and mutually enforcing relationship among the functions
to be carried out; such as, for example, field inspection and laboratory
testing.
Senator Moss. What about the criticism that having the agency

located within the larger department, loses some of the independence

and freedom from influence?
Secretary RICHARDSON. I do not believe, MT. Chairman

' 
that this

is a significant factor with respect to the issue of location. The Food
and Drug Administration presently exercises, I fully believe, all the
independent judgment and authority over its regulatory responsibili-

ties that are exercised by any wholly independent agency.
Meanwhile, however, I think there is a gain inherent in the fact

that there can be mutual cooperation and interchange in the case of an
agency having responsibility primarily in the field of health with other
agencies that have health responsibilities.
The Division of Biologics Standards, for example, within the Na-

tional Institutes of Health has some functions comparable to the
regulatory responsibilities of the FDA over drugs.
In the case of radiation hazards, for example, even though regula-

tory responsibility may be wholly invested in the new agency, which
is an issue not finally resolved, there are nonetheless basic investiga-

tional aspects of the problem with respect to the understanding of the
health implications of such hazards on which the new agency can

usefully draw from the resources of the Public Health Service, and

90 on.
We think that the present location of the FDA within HEW

strengthens its overall capabilities, and so we believe the same would
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essentially be true with respect to the new agency to be based upon the
present framework subsequent to the enactment of this legislation.
Senator Moss. You proposed the establishment of three offices, one

for food, drugs, and product safety. Would the staffs of these offices
be approximately equal in resource commitment and manpower?
Secretary RICHARDSON. They would be fairly closely comparable,

although it would take some period of development for the Office of
Product Safety Regulation to reach the full size that is ncrw represented
in the area of drug regulations, for example.
May I ask Dr. Edwards to respond more fully to that question?
Senator Moss. Dr. Edwards.
Dr. EDWARDS. Yes, thank you.
Mr. Chairman, although, as the Secretary has indicated, at the

moment both economic and manpower resources are not equal, we
would anticipate that Within a period of 3 to 5 years product safety
will probably require more in the way of resources, both manpower
and economic.
In our 1972 budget we have allocated some 718 positions and close

to $19 million for product safety. Now when we talk about product
safety, we are referring not only to the Bureau of Product Safety,
but we also include the Bureau of Radiological Health. We include
our field activities which are related to product safety, and of course
we also include our cosmetic 'activities. These would all be included
in the office of product safety regulation under the reorganization
the Secretary has outlined.

Secretary RICHARDSON. May I add a few numbers to this, Mr. Chair-
man? The Commissioner has referred to a total of $19 million as the
amount presently allocated in the 1972 budget for product safety.
It would be our intention upon enactment of this legislation to seek

$14 million in additional funds in the first full year of its adminis-
tration. The comparable totals for 1972 are $42 million for the ad-
ministration of the FDA's responsibilities in the field of drugs and
$45 million in the field of foods.

Senator Moss. Looking at the figures from the appropriations hear-
ing, you have taken some funding out of food and drug and trans-
ferred it into product safety, is that correct?
Secretary RICHARDSON. I think that is true, in allocations under

existing authority. The establishment of the new bureau in effect
justified the relocation of some functions that had previously been
classified as belonging in the field of food or drugs, as essentially prod-
uct safety functions. But there was in addition an appropriations
increase for the activity as a whole, and there would be, as I said a
moment ago, a further $14 million increase in the first full year upon
the enactment of the proposed legislation.
Is that essentially right, Mr. Commissioner?
Dr. EDWARDS. That is correct, Mr. Secretary.
In addition to that, we have reprogramed some money in our 1972

budget in the food field for our grants program. We have reallocated
that to our product safety operation.
Senator Moss. Well, would you supply the figures showing for

the record the extent to which the reprograming varies from the
budget request that was submitted to the Appropriations Committee
for HEW?
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Secretary RICHARDSON. We will be glad to do that, Mr. Chairman.2
Senator Moss. Thank you.
I was concerned about this question of independence and I think

we can look to the Auto Safety Act for guidance. The National High-
way Safety Bureau which was authorized to set auto standards, was
placed in the Highway Administration. The Safety Bureau was sup-
posed to be coequal to the Bureau of Public Roads, but because the
Bureau of Public Roads was more firmly established, the Safety Bu-
reau suffered. As you know, it was finally removed from the Highway
Administration and upgraded to the National Highway Traffic Safety
Administration. Would this "infancy" problem plague the product
safety bureau that you proposed?

Secretary RICHARDSON. I don't think so, Mr. Chairman. It seems to
me on the face of it that there is a clear distinction in the two situa-
tions. Whatever the merits of what may have been done with respect
to highway safety, it is clear that the Bureau of Public Roads is not
primarly charged with auto safety as such. Whereas each of the other
proposed offices in the new Consumer Safety Administration is al-
ready concerned with consumer protection, these responsibilities apply
to foods and drugs as opposed to other consumer products generally.
So we think that there would be mutual reenforcement, a synergistic

impact, in effect, a total greater than the sum of the parts, through
combining these responsibilities as distinguished from separating them.

Senator Moss. In this proposed Consumer Safety Administration,
will the administrator set the product safety standards or will the
Secretary?

Secretary RICHARDSON, As a practical matter, the Secretary would
delegate this responsibility to the head of the Consumer Safety
Administration.

Senator. Moss. But would the standards have to be sent up to the
Secretary in order to be approved, or would the administrator have
final authority?

Secretary RICHARDSON. I think that in this case, the final authority
should be delegated to the administrator of the proposed agency.

Senator Moss. Will he have a fixed term of appointment, or will he
serve at the pleasure of the Secretary?

Secretary RICHARDSON. He will be appointed by the President and
serve at the pleasure of the President.
Senator Moss. Not with a definite fixed term of years?
Secretary RICHARDSON. That is correct.
Senator Moss. And will the administrator be able to deal directly

with the OMB or must he go through the Secretary's office?
Secretary RICHARDSON. He will go through the Secretary like other

constituent 'agencies of HEW.
Senator Moss. Would the Consumer Safety Administration be lo-

cated in the Department of Human Resources under the President's
reorganization plan?

Secretary RICHARDSON. My earlier testimony was that the Consumer
Safety Administration will be established as soon as product safety
legislation

' 
along the lines now that are the subject of this hearing, is

enacted. It would not await the creation of the Department of Human
Resources, although it is fair to say that the creation of the proposed
new Department is a step in the same general direction. As you know,

2 See p. 900.
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Mr. Chairman, the proposed new Department would embrace some of
the regulatory authority over foods, for example, which is now vested
in the Department of Agriculture, thus strengthening in effect the
range of responsibility of the Consumer Safety Administration.
The Department of Human Resources would also absorb that partof the responsibility for the Flammable Fabrics Act now administeredby the Department of Commerce, so that that would also enlargethe role and make more comprehensive and complete the consumer

protection function of the GSA.
Senator Moss. This Consumer Safety Administration would parallel

quite readily the EPA in terms of function of operation. Is that true?
Secretary RICHARDSON. It would do so, Mr. Chairman, with, of

course, the distinction that the EPA is concerned with consumer
products only insofar as their composition or use affects the external
environment as distinguished from safety of individual consumers
under conditions of ordinary use of products at home.
There is, as my statement pointed out earlier, in connection with

some products like detergents, for example, an area of potential over-
lap, and this is the kind of thing that has to be worked out between
the agencies in order to prevent waste, and in order to reduce con-
fusion on the part of the public and the regulated industry.
I see no way, however, given the public interest in the existence

and operation of an EPA and an agency charged with consumer
safety, of avoiding entirely some such areas of potential duplication.
And the only way of resolving them, it seems to me, are, as often in
Government, dependent upon good communication and cooperation.

Senator Moss. One reason I asked the question is that the President
has not chosen to consolidate the EPA into any one of the four de-
partments, and since there is a similarity between the two, I wondered
why the Consumer Safety Administration should be consolidated?
Secretary RICHARDSON. Well, I am not sure that I am really a

competent witness on this question, Mr. Chairman, but I think that
the answer on its face is that the EPA is in a sense poised between
a number of other departments. It has responsibilities that would
be of direct concern in relationship to the Department of Natural
Resources, to the proposed Department of Urban Affairs and Eco-
nomic Affairs, as well as to Human Resources, and so it would be
hard to know which of the departments you assigned it to.
I take it it was essentially this kind of reasoning that led to its

being created as a separate agency in the first place.
Senator Moss. I have some more questions, but Senator Prouty has

to leave, and I want to give him an opportunity to ask any questions
he may have at this point before he has to depart.
Senator Prouty.
Senator PROUTY. Thank you, Mr. Chairman.
First, I ask unanimous consent to have a brief statement inserted

in the hearing record.
Senator Moss. That will be done.
(The statement follows:)

STATEMENT OF HON. WINSTON PROUTY, U.S. SENATOR FROM VERMONT

Mr. Chairman, today we are beginning hearings on proposed legislation whichis as important to the health and well-being of the American people as any
legislation before Congress. I am confident that before the end of the year the
President will be able to sign into law a comprehensive Product Safety Act.
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This Committee, with the leadership of Senator Magnuson and Senator

Cotton, has already laid the complex and careful groundwork for developing a

workable law. Four years ago I was pleased to support a bill cosponsored by the

Chairman and Senator Cotton which set up the National Commission on Product

Safety.
Senator Cotton will not be back from New Hampshire until lated today so he

is not able to be here this morning. All of us know of his interest in product

safety. A year ago June when the Commission presented its final report to this
Committee, Chairman Magnuson perhaps best described Senator Cotton's con-
tribution in this area when he stated:
,"As the life of the Commission draws to a close, I think it appropriate to point

out its work would not have been possible without the uncommon, unwaivering
support given by the senior Republican member of this Committee, Senator
Cotton."
I believe I can speak for 'Senator -Cotton and all other Republicans on the

Committee when I say that all of us will do all that we can to assure prompt
enactment of an omnibus product safety bill: In our modern affluent society we
have literally millions of household products. Those products make life easier

and are the marvel of the world. Unfortunately, each year they also result in
20 million injuries and 30,000 deaths. The same modern technology which per-
mits the development and design of the thousands of useful household products
must be focused on the goal of making those products the safest in the world.
During the life of the National Commission on Product Safety we on this

Committee responded with urgency in passing the Child Protection and Toy
Safety Act of 1969. Based on preliminary findings of the Commission we moved
with haste to insure standards for toys which too often became products of
sadness rather than joy. Today the same urgency and priority should be given
to the omnibus legislation before us.

S. 983, which embodies the recommendations of the National Commission on
Product Safety, and S. 1797, which embodies the Administration's recommen-
dations for product safety legislation, are both strong omnibus product safety
bills. Their differences are more in form than in substance and I am confident
that these hearings will serve to narrow those differences so that our Committee
can report a 'bill to the Senate for consideration early this Pall.

Senator PRoury. I would like to ask a few questions at this point.
Senator Moss. You may.
Senator PROUTY. I believe I can speak for Senator Cotton and all

other Republicans on the committee when I say that all of us will do
all we can to assure prompt enactment of an omnibus product safety
bill.
I regret that I was unable to be here for your statement, and if any

of the questions which I pose have been answered in your statement,
please so indicate.
Mr. Secretary, your expertise extends beyond HEW to many other

areas. Relying for a minute on your State Department experience, I
would like to hear your reasons for the proposed treatment of im-
ported products. Why should we place the responsibility on the im-
porters rather than directly on the foreign manufacturer?
Secretary RICHARDSON. The reason, Senator Prouty., essentially is

that the importer by definition is responsible for bringing the product
into the country, where we can easily get our hands on it. Whereas, the
attempt to apply in an extra-territorial manner the force of our own
regulations as to things that may or may not be brought into the
United States would be exceedingly difficult to administer.
Senator Noun-. In other words, .you don't think it is good diplo-

macy for us to undergo this procedure with a foreign country?
With respect to exports, should exports meet the same safety stand-

ards as products manufactured for domestic consumption?
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Secretary RICHARDSON. Under our proposed legislation, they would
not have to. They would only have to meet any standards required by
the purchasing or importing countries.
Senator PRo-crry. I am not a lawyer, so I find myself asking legal

questions every time lawyers are around. In section 16 of S. 1797, the
penalty section, "Any individual director, officer, or agent of a corpo-
ration is liable for civil or criminal offense." I am wondering if that
provision isn't a bit harsh?
Secretary RICHARDSON. I don't think so, Senator Prouty. I think,

where penalties are concerned, that it should be possible to reach the
culpable individual. We are not dealing, in the case of criminal actions,
specifically with the law of agency, for example, under which you
charge the superior, but rather with situations in which there is in-
volved criminal intent. And where an individual who may not be boss
is nonetheless directly responsible for part of the conspiracy to avoid
or evade the law, it seems to me appropriate that he should be charged.
I remember the U.S. attorney in Massachusetts prosecuted under

other Federal laws all individuals who were responsible, down the
line in the corporate hierarchy.
Senator PROUTY. In S. 983, section 11, the Commission is given

authority for setting standards for new products. I am not sure whether
that provision envisions premarket clearance or not. But I would like
to have you tell us about that.

Secretary RICHARDSON. We aren't sure either, Senator Prouty,
whether the provision in S. 983 does or does not require preclearance.
In any event, we do not believe that it is either necessary or desirable
to create a mechanism that would require preclearance of all new prod-
ucts. We think that to do so would have a chilling effect on the market
for new products, and that sufficient protection of the public is pro-
vided by action promptly upon the basis of engineering data tending
to show that there may be a risk to the public from a newly marketed
or proposed product. We think that it will be possible to move quickly
enough in order to reach actual risks without having to create the very
cumbersome and expensive machinery that would be involved in pre-
testing all new products.
Senator PROUTY. S. 983, in section 15, by statute, sets up a product

safety advisory council. Would you favor such an advisory council,
and if so, should we write it into the law?

Secretary RICHARDSON. We could, of course, do this administratively,
Senator Prouty, under the administration bill. We don't think that it
is necessary to provide specifically by the statute for doing so, although
we don't have any strong objections to it either. There is a consideration
that by calling on an ad hoc basis for advisory groups for particular
product areas we retain a degree of flexibility that we might lose if a
council had to be in on the act all the time.
Senator PROUTY. Thank you, Mr. Secretary.
Thank you, Mr. Chairman.
Senator Moss. Thank you.
If an advisory council was appointed, the composition of the coun-

cil with respect to the views represented would be quite significant;
isn't that correct?
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Secretary RiciiikapsoN. That certainly is correct, Mr. Chairman.
Senator Moss. Thank you, Senator Prouty. I know you have to

leave, but I did want to give you the opportunity to ask your questions.
I do have a few more questions that I would like to ask, Mr.

Secretary.
These concern standard setting, Mr. Secretary. I am frankly sur-

prised at your statement in your prepared testimony, where you
say there will be heavy reliance on existing voluntary standard set-
ting bodies under the administration's standard setting procedure,
and I wanted to quote a short paragraph from the final report of the
National Commission on Product Safety:
More than 1,000 industry standards are applicable in one way or another

to the safety characteristics of the more than 350 product categories we have
listed. These standards represent the efforts of 48 standard-making organiza-
tions in the United States. Unfortunately, these standards are chronically
inadequate, both in scope and permissible levels of risk. They do not usually
address themselves to all significant foreseeable hazards. They give insufficient
consideration to human factors, such as predictable risk taking, juvenile be-
havior, illiteracy, or inexperience. The levels of allowed exposure to electrical,
thermal, and mechanical and other 'energy exchanges are frequently too high.

Wouldn't it be shortsighted to create a standard setting procedure
that relied upon standard setting activities by the private sector?

Secretary RICHARDSON. Well, I think, Mr. Chairman, that it should
be clear that the private sector would be called upon to develop a
standard on the basis of data indicating the scope and character of an
identified risk. This -means in substance that we would be calling
upon the private sector for whatever expertise it could supply, not
to develop a consensus standard, as has been true very often in the
past, but to develop a standard adequate to cope with the identified
risk itself.
And, of course, subsequent to the development of the standard by

the private group, there would then be its publication for comment
by others, including participation by consumer -groups who them-
selves in many instances would be the private group called upon to
develop-the-standard.
So what is involved, really, is a matter of making as effective use

as possible of existing expertise without trying to duplicate it with
Government personnel, since to do so you have to cover the whole
range of consumer products, in effect, which would mean an enormous
bureaucracy, much of it on a standby basis, pending the possible
development of new products, or the awareness that a hazard had
emerged.
In fact, I don't believe that there is very great difference between

the bills in this respect. The use of the private sector is something
that would be involved in the administration of the law in both
instances, I think.
The one significant difference between the two pieces of legislation is

that the Commission bill contemplates that the product safety agency
would have authority on an interim basis or pending the development
of a standard by an outside group, to initiate action leading toward
the development of a standard concurrently.
This seems to me a valuable provision of the 'Commission bill and

one that could very well be accommodated with ours.
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Senator Moss. In the matter of the auto safety law, experience has
demonstrated that in-house research for standard setting is absolutely
necessary if safety through standard settings is to be achieved.
In those areas where the National Highway Traffic Safety Admin-

istration has had to rely on test procedures on the private sector, the
quality of standard has been significantly lower, and this is the point
that I want to raise here.
If we depend on industry to set the standard, it would be a safety

standard of the lowest common denominator.
Secretary RICHARDSON. This clearly is to be avoided, Mr. Chairman,

and I think we should take exception to the words "depend on the in-
dustry to set the standard." We would ask industry to participate in
the development of the standard in the first instance, drawing upon
its own testing capabilities, engineering data, and so on. But the De-
partment of HEW, and specifically the Consumer Safety Administra-
tion would have to assume direct responsibility and accountability for
the standards set.
Senator Moss. I think your previous statement indicates that you

believe that under both bills the product safety agency would be able
to utilize consumer oriented organization, although in your prepared
statement you said that S. 983 does not provide for financial support
for the independent standard developers.
But if you would examine section 5(d) of S. 983 you will see that

it authorizes the Product Safety Commission to contract with third
parties, and I gather that is essentially what you are advocating; that
the agency be able to contract with and utilize the expertise of pri-
vate agencies but nevertheless to have the standard promulgated by

industry.
Secretary 
agency and not to rely solely on a standard developed by 

Secretary RICHARDSON. Yes; I agree with that, Mr. Chairman.
Senator Moss. Mr. Secretary, S. 1797 provides for hearings when

there are factual disputes concerning the findings upon which an order
to promulgate a standard is based. It is not clear to me when that
hearing would be held. If the findings are not made known until the
order is promulgated, then the hearing would not be held until after
the issuance of the order.
If that is the intent, would the hearing stay the effective date of any

order?
Secretary RICHARDSON. I would have to ask the deputy assistant

general counsel, Mr. Hirsch, who has participated in the drafting of
the legislation and is more familiar than I am with the details of the
administrative procedures to answer that, Mr. Chairman.
Mr. HIRSCH. The purpose of this provision, Mr. Chairman, was to

make clear the Secretary's authority to conduct the type of hearing
that the provision describes. Presumably, there would not be any final
order that would require action until there had been such a hearing
in those cases in which the Secretary determined that such a hearing
was required to be conducted.
Senator Moss. If the findings aren't made public until the order is

issued, how would there be any way to determine whether there is a
factual dispute?
Mr. HIRSCH. I think it would depend upon what point you are in the

proceeding. Let me refer specifically to the provision for the moment.
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Senator Moss. Since this is a point for clarification, if you don't
have it readily at hand, it could be supplied for the record.
Mr. HIRSCH. We will supply that for the record, Mr. Chairman.3
Senator Moss. All right. It will be supplied for the record.
Mr. Secretary, why doesn't the administration bill impose any time

restraints other than the initial 210 days on standard setting? Has not
the FDA been criticized for its slowness in promulgating standards
under the Toy Safety Act and the Toy Prevention Packaging Act?

Secretary RICHARDSON. We think that the provision for 210 days as
an outside limit within which to act does establish a constraint on
delay.
Senator Moss. But it does not apply to the issuance of the final

order, does it?
Secretary RICHARDSON. I thought it did, Mr. Chairman.
Senator Moss. It is 210 days to come up with a proposed standard,

I believe.
Secretary RICHARDSON. I am sorry I am sure you are right. The

only assurance, I think, that there will be prompt action thereafter
is that the data has been considered and that the proposed Consumer
Safety Administration would be under pressure to come forward with
final action.
Beyond that, the bill confers authority to ban or regulate a hazard

under the imminent hazard section.
Senator Moss. We have had this experience with the children's

sleepwear standards under the Flammable Fabrics Act, and that has
shown us that the length of time isn't left solely to the discretion of
the regulatory agency. It could be stretched out almost indefinitely.

Secretary RICHARDSON. It is hard to foresee what problems may
arise in the course of development of a standard in a given area, in-
cluding judicial delays.
Let me ask Dr. Edwards to comment further on this.
Senator Moss. All right, Dr. Edwards.
Dr. EDWARDS. Well, I think, Mr. Chairman, there have been undue

delays along the line, and many of these delays I very frankly am not
in a position to explain. I think, however, that in some of the delays
that we have been criticized for, the criticism has been unjustified
criticism. I know there has been considerable comment in the press
and elsewhere recently about the delay in implementation of poison
prevention packaging standards.
I think, actually, we have moved along quite rapidly in this area,

and in the next 10 weeks we will be publishing for comment at least
eight to 10 different standards for various types of substances to be
specially packaged.
Again, I really can't make any explanation for the past, but things

are beginning to move now and I think we are headed in the right
direction in this regard.
Senator Moss. Well, would there be any objection to, say, 60 days

for issuance of the final order after the proposed standards, which has
the 210-day limit on it?

Secretary RICHARDSON. I see no objection, Mr. Chairman.
Senator Moss. Mr. Secretary, I was glad to see you mention that a

need for standards could be supported by an adequate injury data

3 See p. 900.
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base or by an engineering base. I understand this to mean we wouldn't
have to wait for the injury before supporting the need for a safety
standard? That is, engineeringwise, the article could be determined
to be injurious or prone for injury without waiting for the injuries
actually to occur, is that correct?

Secretary RICHARDSON. That is correct, Mr. Chairman.
Senator Moss. Is the HEW exploring the possibility of setting

product standards by using computer prediction models to determine
the injury characteristics of a particular product?

Secretary RICHARDSON. I will ask Dr. Edwards to comment on that.
Dr. EDWARDS. We certainly are, Mr. Chairman. If you would like

further details on that—with the Secretary's permission—I would ask
Mr. Jensen to speak to this particular issue.
Senator Moss. We would be glad to hear from you, Mr. Jensen.
Mr. JENSEN. Thank you, Dr. Edwards.
Mr. Chairman, the Bureau of Product Safety for the last several

months has been exploring in considerable detail using the capability
of the staff and also outside experts, the feasibility of establishing a
statistically sound injury collection system, and when I say collection,
I mean collection and analysis, too. We will be on board hopefully by
the end of this month, assuming that some of the strikes are ended,
with a system that will provide daily reports from some 119 hospitals
around the Nation of all product related injuries that come into the
emergency rooms.
We recognize this is only first base. Second base, of course, would be

the physicians' offices, and ultimately, if necessary, the homes. We are
trying very hard to devise a system that will provide us with the basis
for program planning, or program priorities, on injuries that occur,
and also the capability to predict injuries that have not yet occurred,
and, of course, that is the ultimate.
Senator Moss. That is essentially what I was asking about; the abil-

ity to predict the injury characteristics of a product rather than wait-
ing for the reports to come in of injuries that have occurred.
Mr. JENSEN. It certainly is technically feasible to establish a model

in which could be fed the information on the use or reasonable misuse
of a product and determine with some precision what might be antici-
pated with respect to the contribution of that product to the injury of
consumers.

Senator Moss. By using computer prediction, it would be possible to
quickly get some readout on the injury prone nature of the product.
Mr. JENSEN. This clearly would be our aim, Mr. Chairman.
Senator Moss. Mr. Secretary, could you explain what findings would

be necessary to support a product safety standard. Is cost one of those
findings?

Secretary RICHARDSON. I am not sure that I understand the question,
Mr. Chairman.
Senator Moss. In the information disclosure part of your bill the

Secretary is prohibited from disclosing cost information he obtains
from manufacturers. How is he ever going to make estimation of costs
if he is not going to make some disclosure of cost information obtained
from manufacturers?

Secretary RICHARDSON. You mean as to the cost of the safety meas-
ures to be incorporated into the product?
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Senator Moss. I will ask my colleagues to correct me if I am wrong
in this, Mr. 'Chairman, but I believe that the provision restraining the
disclosure of cost data is directed rather to the accounting data of the
manufacturers as applied to the manufacturer of the product gener-
ally, in order to avoid prejudice to him in relation to his competitors,
but that it need not, and does not apply to the costs of taking the neces-
sary action to make the product safe.
Do you think the enumeration of findings imposes too great a bur-

den on the standard setter?
Secretary RICHARDSON. I am sorry,- what was that question again,

Mr. Chairman?
Senator Moss. The enumeration of findings, does that impose too

great a burden on the one who sets the standards?
Secretary RICHARDSON. I don't think that it would, although it may

be that given the volume and the numbers of products involved—let me
ask Dr. Edwards to comment on this.
Dr. EDWARDS. We think it is absolutely essential, Mr. 'Chairman.
Senator Moss. You think it is essential?
Dr. EDWARDS. Yes.
Senator Moss. And therefore your answer is it is not too great a

burden?
Dr. EDWARDS. That is correct.
Senator Moss. How could the Office of Product Safety Regulation

prevent the stockpiling of products by manufacturers after a standard
is promulgated but before it becomes effective, a practice which is
cited in the flammable fabrics area?

Secretary RICHARDSON. Well, I take it, Mr. Chairman, that a deter-
mination that a product is not safe could result in a directive to take
it off the shelf or to prohibit its being marketed, so that a manufacturer
who undertook, in effect, to stockpile the product before the standard
was promulgated, knowing that one might be promulgated, could find
himself stuck with no recourse.
Senator Moss. Do you believe that he would be on notice when

the proposed rule was announced and before the order came out?
Secretary RICHARDSON. Yes, exactly. And beyond that, Mr. Chair-

man, an order can in any event be retroactive in the sense that it is
applicable to products previously manufactured whether or not there
was any such awareness at the time of the manufacture. This is true
now, of course, as applied to the various standards that we presently
enforce and in that sense, of course, the manufacturer is always on
notice that if his product is found to contain inherently unsafe fea-
tures or to have unsafe consequences in any respect he may be pre-
vented from marketing it.
Senator Moss. Mr. Secretary, in your prepared statement you say

that in regard to protecting the public from imminent hazards, the
administration bill is more simply constructed than the Commission's
bill. I would like to compare the procedures.
As I understand it, under S. 1797 the Secretary would ask the

Justice Department to initiate a proceeding in court in order to pre-
vent the marketing of a product which is an imminent hazard. In that
court action the Government would have the burden of proving that
the hazard was imminent; is that correct?
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Secretary RICHARDSON. Well, I think a word needs to be said on theburden of proof issue. We would be confident that in going to theJustice Department with evidence that a product is an imminenthazard that the Justice Department would move right away. Theywould seek a preliminary restraining order against the marketing ofthe product.
A judge faced with a showing that a product is imminently hazard-ous, could issue a temporary order pending a further hearing to

iestablish definitively that the product s indeed imminently hazardous.At that point, to be sure, there would be a burden of proof restingupon the Government. But at the preliminary stage the issue, in effect,would be that of the persuasiveness of the preliminary showing thatserious risks could follow continued marketing of the product. Andthis, of course, is the case which applies now in connection, forexample, with the seizure of products violating the food and druglaws.
We can and do get courts constantly all over the country, to takepreliminary action pending later determination of the relative serious-ness of the risk in order that the public not be subjected to the hazardin the meanwhile.
Senator Moss. Besides the dependency of having the Justice Depart-ment move rapidly, the Government also assumes the burden of proofon the imminent hazard. On the other hand, the Commission bill, S.983, allows the Commission to declare a product to be an imminenthazard prior to the completion of any standard-setting procedure, andwhen declaring a product an imminent hazard the Commission couldestablish appropriate interim standards. An effective party challeng-ing the Commission action would have the burden of proof of showingthat the Commission acted arbitrarily and not in accordance with thelaw. So there would be an ability to act much more quickly under theCommission's bill; is that right?
Secretary RICHARDSON. I do not think so, Mr. Chairman, except tothe extent that the Commission would be empowered to establish in-terim standards, but it would take longer to establish interim stand-ards, which would then become applicable to the product marketed,than to prevent its being marketed entirely through a court orderpending a determination of the degree of hazard. Indeed, under ourproposed procedure, the product could be kept off the market entirelyuntil the standards were set.
Senator Moss. Do you really think it is faster to go over to the Jus-tice Department and to educate all those lawyers and to get them tomove to file an action rather than having the Commission itself act?Secretary IticHAnDsoN. We do this, Mr. Chairman, with respect toproducts presently deemed imminently hazardous to health. This isa standard, or a concept which exists already in other provisions ofthe law, and it is not hard to grasp the risks inherent in a danger ofthis degree of seriousness, and in case of doubt I think anyone facedwith the issue would be inclined to move rather than otherwise.Senator Moss. I like your optimism.
Secretary RICHARDSON. Frankly, Mr. Chairman, I do not see anyother way, of giving the 

Commissioner, 
or the Administrator of theproposed agency, unilateral authority to take a product off the market.
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I do not know of any other area of the law in which, actually to
stop the sale of a product, it is possible to do otherwise than to go to
court in effect.

Senator Moss. What about the Toy Safety Act? Do we not follow
a procedure very similar to this in S. 983?

Secretary RICHARDSON. Well, no. The procedure, as I understand it—
the Commissioner may want to correct me in thisbut, as I understand
it, in the Toy Safety Act, what we can do is essentially what we pro-
posed in our bill, namely, that in the case of an imminent hazard there
is authority to go to court.
In the case of something short of an imminent 'hazard we can pro-

ceed by more deliberate steps, including court proceedings which actu-
ally lead to a determination on the matters, and even in these cases we
have been able to proceed on the basis of something like 15 days.
Commissioner?
Dr. EDWARDS. That is correct, Mr. Secretary.
Senator Moss. You have the authority to go to court, but you may

withdraw the article without going through a court procedure, is not
that correct?
Mr. Jensen, is not that correct?
Dr. EDWARDS. That is correct. We can. But the court can still inter-

ject itself in our procedure. We can ban, but the court can still come in
and reverse that particular decision on our part.
Senator Moss. Exactly, 'and that is precisely what S. 983 would pro-

vide. The court may then intervene and, of course, any person is en-
titled to have his matter heard in court eventually. But we are talking
about dealing with something that is an imminent hazard and it needs
to be stopped immediately. Whether the Commission should be able to
act immediately and then have the court proceeding or whether it must
go to court and have the proceeding first before it is stopped is what we
are really talking about.
Dr. EDWARDS. I certainly understand. I think the Secretary has indi-

cated, and I would certainly agree, that it would be difficult for me to
see how any court would not go along with the kind of evidence that
we would have to have to initially substantiate such an action anyway.
But I understand your point.
Senator Moss. As I said, I do appreciate your optimism on that, but

after struggling with some of these instances that go on for a year and
a half while we are trying to get through court, I can see some reason
for being able to move with the alacrity of the 'Commission 'and then
have the court act on the matter.

Secretary RICHARDSON. I would just like to say, Mr. Chairman, these
are matters in which, of course, we would like to work with the com-
mittee in getting out a bill because the bills are pretty close. It could
turn out really that if a court were not apt to be convinced by a prima
facie showing of hazard the matter could be tied up either way,
whether we go to court first or are taken to court immediately. The
result could be essentially the same.
In any event, the point I was addressing, with my understanding of

S. 983, was that it required the establishment of interim standards be-
fore the product could be taken off the market, and that, it seems to
me, is slower than going to court for a preliminary injunction. It is
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certainly slower than what I now understand you to say would be
possible under S. 983, which is immediate action by the agency without
waiting for it to promulgate standards.
Senator Moss. The Commission would promulgate interim stand-

ards without the full process of a final order, and then that matter, of
course, would be subject to challenge in court by any manufacturer or
retailer who felt that he had been unfairly treated.
Mr. Secretary, is it fair to conclude from your statement that you

think that industry will comply with whatever product safety stand-
ards are set and therefore that product certification is not necessary?
Secretary RICHARDSON. No; I do not think what I tried to say is

quite that, Mr. Chairman. I do not think we are so optimistic as to
assume that all of industry will automatically comply. But it is a
question of the relative contribution to the assurance, or the increase
of the likelihood of the industry compliance, that would be afforded
by the certification procedure

' 
and what we are saying in effect is that

if you have civil and criminal penalties and if you have, of course, in
any event, tort liability, that the possibility of certification would not
add much and would involve a considerable proliferation of independ-
ent certifying processes to be availed of presumably by manufacturers
who wanted to be able to say that they had their certificate.
Senator Moss. We had the experience with the tire safety standards,

in which everyone assumed that the tire manufacturers could meet the
low level of standard that was promulgated by voluntary promulga-
tion. But when compliance testing was done the failure rate of tires
was about 15 percent. So there is some skepticism as to whether volun-
tary industry standards without certification would be effective.

Secretary RICHARDSON. It would not be voluntary industry standards,
Mr. Chairman. In either case, we are talking about the standards
officially promulgated by the enforcement agency. So the question
then is whether, as I understand it, a significant degree of likelihood
that the manufacturer has complied would be added by a provision
for him to get a certificate that he has complied, and we are saying
in effect that the sanctions that would be attached to noncompliance
are, by themselves, so likely to get him to comply anyway that the pro-
vision for a certificate would not add much but perhaps a lot of busi-
ness to independent laboratories set up to provide certificates.

Senator Moss. Let me ask you a couple of questions about the defect-
recall provisions of your bill. What if a product not subject to a stand-
ard is found to have a safety defect? Why should not that be subject
to recall?

Secretary RICHARDSON. Well, I do not know why it should not, Mr.
Chairman. I have to defer to learned counsel here. I would have thought
that it should be and that it would be.
Mr. HIRSCH. That, Mr. Chairman, is, I have to concede, a, larger

policy issue that our bill did not 'address. We were concerned with
assuring that if a manufacturer failed to comply with the standards
of other provisions .of our bill, then we would have the means under
the notification provision to protect the public from the injury that,
might be caused by that noncompliance.
We did not in our bill 'address the larger question of whether in

the case of a defective product that we are not regulating the Secretary
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should, nevertheless, have the 'authority to go into a hearing as to the
nature of the defect and then order the manufacturer to have that
product recalled.
Senator Moss. I think the Secretary has answered that he thinks that

defective products ought to be subject to recall if there is a safety
hazard, even though no standard has been laid down before.
Mr. HIRSCH. Well, you understand, sir, that the question is whether

the product is an imminent hazard, and that in that case we would go
into court and the court is given expressly the 'authority to provide
for recall, notification, and so forth.
We are talking about in our notification provisions, therefore, only

the products which violate the standards under the bill, but not in
any event imminent hazards.
Senator Moss. What if it falls below being imminent but there is

still a safety defect in the product?
Mr. HIRSCH. We should have a standard for it. If it is then not in

compliance with the standard we would hold a hearing under that
provision in which the manufacturer or the dealer would be able to
demonstrate that we are wrong. If he fails to demonstrate at that hear-
ing that we are wrong we could then, if the hazard causes significant
risk of injury to the public, order notification, recall, or repair of the
product, or refund of the purchase price.
Secretary RICHARDSON. In other words, I take that answer to mean,

Mr. Chairman, that we can recall a product that is in violation of the
standard. We can bring about the recall of a product that is an im-
minent hazard. So the only area in which recall is not provided for
under our bill would be a case where a product has not yet been deter-
mined to be sufficiently hazardous to justify the establishment of a
standard. That seems to me an acceptable distribution of remedies.
Senator Moss. This seems to be the gap in what we are talking

about where a product has a safety defect, but does not quite qualify
under the imminent hazard standard, and there has been no promul-
gation of a safety standard by the Department to deal with the defect.
Should there be a provision requiring the manufacturer to notify

the Secretary if he discovers one of his products has a safety defect?
Secretary RICHARDSON. I know this is a provision in the Commis-

sion bill not covered in our bill. I think that is a good provision. I
do not see any reason why it should not be in the legislation.
Senator Moss. Why have you provided for a formal proceeding

before notification of a defect to the consumer? I am thinking of your
experience in formal proceedings in trying to ban carbon tetrachlo-
ride from the marketplace. Would not a procedure for safeguards
for affected persons be more appropriate?

Secretary RICHARDSON. I think this is a question that the Commis-
sioner could answer better than I can, Mr. Chairman.
Dr. EDWARDS. Mr. Secretary, could I have our counsel answer that

particular question?
Mr. HIRSCH. All I can say, Mr. Chairman, is this is a matter—

remembering again, emphasizing again, that we are not talking about
the imminent hazard area—this was a matter simply of balance. It is
a fairly drastic thing, needless to say, to require of a distributor.
Let's pass the manufacturer for the moment because this is one area
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in which our notification provision I think should be thought about.
Our notification provision might require that the notification be

in fact by a very large distributor who has the resources and also had
the misfortune to distribute the product. He may be, for all practical
purposes, relatively innocent of the noncompliance. The noncompli-
ance might have been by a small manufacturer that is no longer
around.
Now, considering those circumstances, I think it was the feeling

that the organization charged with the responsibility of notifying
the public be given every opportunity to demonstrate two things:
first, that the noncompliance in fact created no significant injury, and
there may be many of these cases of no significant risk injury to the
public; and, second of all, that there was no noncompliance, that the
Secretary's determination was erroneous. This could be done without
a hearing, and, indeed, it might well be done without a hearing where
the hearing is waived and not requested by the distributor. But if a
distributor wants a trial in effect, we feel that he should get one. That
does not mean, necessarily, a lengthy proceeding.
Senator Moss. Mr. Secretary, I don't know whether in S. 1797 you

preserve the common law tort liability. Wouldn't it be possible to
argue that a private suit for injunction to comply with an applicable
safety standard is now the only remedy for a consumer who has pur-
chased a product not in compliance with the safety standard?
Mr. RICHARDSON. We don't think so, Mr. Chairman. We intend to

preserve tort liability and not in any way to displace it. The legislative
history could make this clear. But I don't think that the authority
that we would propose to enforce a standard, even by implication,
ousts the common law remedy for injuries consequent upon the viola-
tion of this standard.
Senator Moss. So your intent is that the tort liability would re-

main—not be impaired by the law which would seem to give him only
the injunction to comply with the safety standard?
Mr. RICHARDSON. That is correct, Mr. Chairman; it would not, in

our view, be impaired.
Senator Moss. I have just one final question, and then I will defer

to my colleagues who have been waiting a long time. Suppose the man-
ufacturer of consumer product A, which is subject to the Flammable
Products Act, product B, which is subject to the Federal Hazardous
Substances Act, products C and D, now subject to the new Consumer
Safety Product Act—would you prefer to have to work within the
framework of each separate act or to be under one uniform statutory
scheme?
Mr. RICHARDSON. I think eventually, Mr. Chairman, we should seek

to develop a uniform statutory scheme. I don't understand that the
kind of analysis required for this purpose has proceeded far enough
yet to do it, but I think that it is quite clear, as we look down the road,
that there will be problems in the separate enforcement of these dif-
ferent pieces of legislation.
For example, in the case of a given product like, let's say, earthen-

ware. where there is some risk of leaching of lead in food, we have
jurisdiction already under the Food, Drug and Cosmetic Act to take
appropriate action to warn the public and so on. We can establish
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minimum tolerances for the amount of lead that may be used in the
glaze and so on, but it is not clear under the Food and Drug Act that
we have authority to establish the product safety standards that are
contemplated by the legislation now before the committee, in the sense
that the standards could embrace the conditions of manufacture and so
on, as well as the residues that would be tolerated.
And so we visualize that upon the enactment of this legislation we

would supplement what action has already been taken under the food
and drug laws in the case of earthenware by the promulgation of this
standard.

Well, now, this kind of action, in a number of areas that are covered
by the Hazardous Substances Act and so on, can create problems, and.
I think that we and, I assume, others will and should continue as ex-
perience develops to look for ways in which more effectively to accom-
modate and perhaps eventually to recodify all of these laws into a
single, comprehensive consumer product safety piece of legislation.

Senator Moss. Thank you, Mr. Secretary.
The Senator from Kentucky?
Senator COOK. Thank you, Mr. Chairman.
Mr. Secretary, do you have an estimated figure for cost of operat-

ing S. 1797 for a 3-year period?
Mr. RICHARDSON. Yes, we do. For a 3-year period, starting with the

first full year of the program, fiscal 1973, we estimate a total of $50
million.
Senator COOK. The reason I asked you that is because on page 51

of S. 986, the estimates have apparently been drawn out of a hat, $5
million for the fiscal year, June 30, 1971, $7.5 million for 1972, and
$10 million for 1973. Therefore, you would consider those figures to be
totally and completely inaccurate and inadequate; is that correct?
Mr. RICHARDSON. That is correct, Senator Cook.
Senator COOK. Also, I might say that none of these figures includes

any amount of money for facilities to be constructed as provided
under 5(g), which refers to testing facilities. Now, you have testified
that there are presently many of the testing facilities already in
existence within HEW; is that not true?
Mr. RICHARDSON. That is true.
Senator Coos. Do you feel that there ought to be a separate and

individual testing facility as proposed in S. 983?
Mr. RICHARDSON. No, we don't, Senator. We think so far as Federal

facilities are concerned, of course, the processes for the organization
of structure and so on can be pursued to the extent needed. I might
note here, and bearing also on the chairman's earlier question with
reference to relationships between HEW and the EPA, that we are
jointly developing testing facilities at the Pine Bluff Arsenal as a
place for the intragovernmental testing of many substances for envir-
onmental and health hazards. We would, in addition to this, of course,
continue to call extensively upon the NBS.
As I mentioned in my testimony, and I am sure the committee is

aware, the NBS will itself testify on Wednesday. This has been a very
fruitful and effective relationship.
As far as outside, nongovernmental testing facilities are concerned,

we would not see the need to provide Federal funding.
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Senator COOK. Therefore, you feel that, under 5(g) of S. 983, the
Commission is authorized to plan, design and construct and operate
facilities or facilities suitable for research, development, and testing
for consumer products for the furtherance of this act, and this would
really be a duplication of many processes that are now in existence.
Mr. RICHARDSON. That is correct.
Senator COOK. As a matter of fact, in relation to our remarks about

using outside facilities, it is 'amazing, really and truly, that we would
take the position of wanting to thoroughly reinvent the wheel within
governmental processes, because in hearings that we have held here
in the Commerce Committee we have been very impressed with, for
instance, the safety testing facilities of the insurance industry in re-
gard to automobiles. As a matter of fact, we use them as opposed to
the Government's, and saw many remarkable films right here in this
room. This is at least one industry that did a very fine job in portray-
ing the products and problems that are involved with regard to auto-
mobile safety.
I might say that we ran into a problem, and I just put this into the

record, with the 1966 Auto Safety Act providing for a facility. We
have now gotten a report from your departments, calling for a sum
of $9.6 million, and we now are faced with a problem of whether to
have hearings 'after we determine that we should have such a facility,
or whether it should be farmed out to colleges or universities or other
facilities throughout the country. So I just bring that up, because I
am wondering why with all of the facilities that are in existence within
the Federal Government, we feel that this independent agency should
have its own facility.
Let me ask another question, Mr. Secretary. Under section 4 of

S. 1797, you provide for collection and disclosure of information on
consumer product risks. Will such disclosures be by product names?
Mr. RICHARDSON. No.
Senator COOK. Why would you feel that you would not do it by

product names for the, benefit of the American consumer?
Mr. RICHARDSON. May I ask the Commissioner to respond to that?
Dr. EDWARDS. Senator Cook, would you repeat that question, please?
Senator COOK. You provide for the collection and disclosure of in-

formation on consumer product risks, in other words, a general risk
in regard to a particular field. Now, apparently from the answer of
the Secretary, you do not provide that this consumer product risk
will designate particular product or brand names. Now, why do you
think that this should not be done on that basis, and why do you think
that this information should not readily be understood by the average
consumer?
Dr. EDWARDS. Well, I would hope, Senator, that with the proposed

epidemiological resource or information-collecting source that we are
in the process of now establishing the information that we would
obtain would be available to the public.
Senator COOK. I am not saying that.
Dr. EDWARDS. And understood by the public.
Senator COOK. What I am saying is it is not done by specific item.

Suppose that a particular field is dangerous, although somebody within
that field complies with all your standards. Won't their sales fall be-
cause you have condemned the particular product not by brand name?



123

Dr. EDWARDS. In other words, you are suggesting that by es-
tablishing generic standards we would be in fact penalizing those
manufacturers—
Senator CooK. Who complied?
Dr. EDWARDS. Who did comply. That is correct.
Senator CooK. Let me give you an example, because I think we are

dealing directly with semantics, and we immediately take cause and
effect. t'We have used the figure that some 20 million injuries occur in
households throughout the 'United States as a result of products 'and
related problems. Well, probably, it is estimated that one-third of these
are because people fall downstairs. .Now, are you going to impose on
the building industry that everybody builds one-floor houses without
stairs? The point is we have gotten into a cause and effect situation,
and we have come up with a tremendous number of accidents, and that
number totally, completely frightens the public. Many of these f)rob-
lems occur because of the individual's use of the facility himself, com-
plete and absolute carelessness, but this builds up the figure to the ex-
tent that we say this is something that has got to be done immediately
because we have some 20 million injfiries.
Somebody leaves a roller skate sitting in the hallway, which hap-

pens quite frequently in houses that have as many children as mine.
But I must say to you that if we are going to blame a particular prod-
uct, let's take, for instance, how many accidents occur in the household
every year by reason of the use of kitchen knives? Now, this isn't to
say that we are going to- ban kitchen knives. But if we find a partic-
ular product that is inappropriately designed, shouldn't we earmark
that product, rather than condemn the entire industry?
Dr. EDWARDS. Absolutely. And I think this is exactly what we are

trying to get at by establishing a more comprehensive and meaningful
information-collecting system, so we can identify and target in full
those specific items that are in fact causing the injuries.
Senator CooK. The point I am getting at is this: We presently do

this in regard to products, foods. A good example is the example of the
traumatic experience that the country has just gone through. And I am.
wondering if, in fact, when you talk about the disclosure of informa-
tion, that you do not talk about the safety hazards as they apply to
specific brand names, that you do it in general. And the problem that
I have with this is that this fazes a manufacturer with a tremendous
problem, in which he is erroneously condemned because of the dis-
closure of a risk within a field, when he, in fact, is in compliance.

Secretary RICHARDSON. Senator Cook, my attention has been drawn
to the provisions of section 4(c) (2) (A) on pages 5 and 6 of S. 1797.
Now, the effect of this, as I understand it, is in substance that the

Secretary may publish information in a way that does make the prod-
uct clearly identifiable, and that he may, in other words, use the brand
name.
Senator COOK. But the manufacturer must request of the Secre-

tary that it be done on that basis, is that not correct?
Mr. RICHARDSON. NO.
I think it is the other way 'around. That upon the request of the

manufacturer, the Secretary shall publish such comments or a fair
summary thereof, or a statement to the manufacturer and so on. He

66-631-71—pt. 1 9
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may ask the Secretary to publish information that will, in a sense,
protect himself.
And the Secretary shall take reasonable steps to assure, prior to his

public disclosure thereof, that information from which the identity
of such manufacturer may be readily ascertained is accurate, and that
such disclosure is fair under the Circumstances, and reasonably related
to effectuating the purposes of this sot.
If the Secretary finds that in the administration of this act, he has

made public disclosure of inaccurate or misleading information which
refers adversely to the safety of any manufacturer thereof, or dis-
tributor, et cetera he shall, in a manner similar to that in which such
disclosure was made, publish a retraction and so on.
In any event, none of this except the retraction would apply to the

proceedings initiated by the Attorney General against violative or
imminently hazardous products.
Senator COOK. Now, speaking of this in regard to the Attorney

General, because I want to get to one 'section in S. 983 that causes me
a great deal of problems, and I submit this question to our legal
counsel:
I refer to pages 19 and 20 respectively of S. 983.
What kind of problem do you think the courts will have in issuing

an order whereby the courts are required, under S. 983, to include
collection and retention of information on the identity of purchasers,
in claims of injuries or hazards, and collection and retention of in-
formation on product performance and servicing to the extent it relates
to safety, procedures for adequate product design and performance.
Now, how is the court going to handle this manner of issuing orders,

sit lead as you see it, that Includes fields of a very technical nature that
apparently the court is going to get itself involved in in the issuance
of these orders?
Mr. HIRSCH. Mr. Senator, the administration bill, of course, does

not contain 'a provision of this complexity.
However, if I had to answer for the Commission, I would suppose

that this is no more complex than very many of the proceedings that
are in the courts today.
I can't conceive that an 'antitrust 'action, or indeed the review of a

railway rate proceeding, would be any simpler than this. If a product
under either our bill or the Commission's bill were very hazardous, very
speedy action could take place.
If much more intricate matters had to be gone into, under the Com-

mission's bill, if the Commission were to go into court for a product
that is not imminently hazardous, I presume that there would be more
time since the public would be subjected to less risk, and these matters
could be gone into.
Senator COOK. Don't you think under the procedures in S. 983 as a

matter of fact—for the court to make a determination will take a
much longer period of time than the procedures under the other bill?
Mr. HIRSCH. Very possibly, yes.
Senator COOK. I might mention—just as a matter of determination,

the period of time in which it takes the Federal court, with all of its
restrictions, to issue a Federal order under a rate situation within the
framework of the railroad system, as regards to the protection of the
general public.
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As a matter of fact, I can give you the situation under the present
rules and regulations under the United States Code that apply to
consumer class action, and ask you if any consumer class action that
has ever been filed, has ever been brought to a conclusion?
Mr. HIRSCH. I have no idea.
Senator COOK. I will answer it for you.
The answer is "No."
Mr. HIRSCH. Well, I think this may underscore our preference for

S. 1797 in this regard.
Senator COOK. Let me ask you another question, because I would

think that those who have read the final report of the National Com-
mission on Product Safety feel that the Commission did a rather
extensive and pretty good job; did they not?

Secretary RICHARDSON. We certainly feel they did; yes. And as I
emphasized in my testimony, Senator Cook, our own proposal builds
on and proceeds from the consideration given the subject by the
Commission.
Senator COOK. Now, the thing I am getting at is this Commission

was empowered under an act of this committee.
These people did an objective job, and I am wondering, under

S. 983, about the strictness and harshness under item C of page 4, in
which it provides that not more than three Commissioners shall be
appointed from the same political party, no person in the employ of,
or holding any official relation to any person, firm, association, or cor-
poration engaged in selling or manufacturing consumer products, or
owning stock or bonds of substantial value in such a firm, association
or corporation, or who is in any other manner pecuniarily interested in
such a firm, association, or corporation, or a substantial supplier there-
of, shall enter upon the duties of or hold the office of Commission.
Commissioners shall not engage in any other business, vocation, or
employ.
Now, I have serious problems with who is going to serve on this

Commission, and how long it is going to take this committee to ap-
prove someone unless they all set up blind trusts. If they happen to
have a share of stock, or whether they dispose of it, or whether, for
instance, Mr. Young, who is senior vice president of the Southwest
Research Institute, gives up his position, gives up his holdings in the
institute, and then comes to work for the Federal Government without
having at least a prior record of association of research facilities in
regard to many corporations throughout the country.

Secretary RICHARDSON. Well, I think these are very real problems
that you have identified. I can only say for the administration, that
we are, of course, proposing that the responsibilities in issue here be
vested in the Secretary of HEW, and delegated by him to the head
of the proposed Consumer Safety Administration.
In the event, the concerns expressed, or to which the provisions you

have cited are addressed, would be covered by the existing conflict of
interest law applicable to the executive branch, and to the regulations
of the department thereunder, which we think are quite comprehensive,
adequate, and explicit.
Senator COOK. Section 16 of S. 1797 deals with enforcement and

penalties.
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Section A of this section renders the corporation and any individual
director, officer, or agent liable for violations.
Am I correct that you are proposing by statute to pierce the corpo-

rate veil and hold both the corporate entity and the individual director,
.officer, or agent liable?

Secretary RICHARDSON. Yes.
.Senator COOK. If so, could the term "agent or officer" include an

,employee?
'Secretary RICHARDSON. Yes.
Senator COOK. Would that include working on a production line that

commits a knowing violation?
Secretary RICHARDSON. I scarcely can see that a person working on a

production line would be indicted, or made civilly liable, although one
might imagine a law school examination question in which the possi-
bility made some sense.
I see no reason, however, in this legislation as in other pieces of legis-

lation providing criminal liability for violation of regulatory provi-
sions, to exempt any particular group of employees.
As I mentioned earlier, as a Federal prosecutor, I had occasion to

enforce laws against employees where, for example, they were partici-
pants in a conspiracy to violate the 1Federal law, or to defraud the
United States and so on. And I don't think that it is necessary to try
to write into the law some provisions insulating employees below a
given level in the company.

Senator COOK. Well, I think probably you are right. But I 'would
hope that this language pretty well answers the question in this record,
because I have visions that in almost every labor contract in the future,
if this be the case, a new section will be written that would absolve all
the employees, and if any employees were so fined, that the corporation
would assume the responsibility, and I have very serious misgivings
about this broad determination.
We had it in S. 986, we also had it in the Boat Safety Act, and I

would hope that the committee might take into consideration some of
the corrected language that we used in those specific acts in this regard.
Now, your subsection B, which is headlined "Injunctions," I notice

that you also use the phrase "to enjoin."
Do you envision this to include temporary restraining orders which

may be issued without hearings?
Secretary RICHARDSON. Absolutely, on an ex parte basis, and most

specifically, as I said earlier, in cases where there is an imminent haz-
ard to the public.

Senator COOK. Well, there is something else that bothers me, because
following that in subsection D, you provide for private suits, and it
appears to follow the pattern set in the amendments to the Clean Air
Act, set for the absence of the provision, really, for a mandamus
proceeding.
For the record, can you explain why a provision was not made for a

mandamus decision?
I read from this act, under section 3042:

Citizen suits against the Administrator, where there is alleged a failure of
the Administrator to perform any act or duty under the act which is not discre-
tionary with the Administrator.

Do you feel that that might also be appropriate for this type
of legislation?
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Secretary RICHARDSON. I think it would be appropriate, but," under-
stand, that is unnecessary.
Federal officials are always subject to mandamus proceedings in the

event of their failure to carry on their responsibilities and to write this
into the law would not, I think, add anything to the existing jurisdic-
tion of the courts.

Senator COOK. Well, I don't really disagree with you, and I agree
with your first premise. However, I think when you get down to the
authority to regulate and the authority to set standards and the author-
ity to presuppose that a determination can be made on standards, that
you might find yourself in a situation where it is so far removed from
the mandamus procedures that maybe in effect it ought to be spelled
out.

Secretary RICHARDSON. Well, I can't see any inherent objection to
this. As I say, one would want to be careful in writing it out to make
clear that the language did not in any sense derogate from existing
powers of the courts or the right of its citizens to enforce appropriate
standards of governmental action.
Senator COOK. Concerning section 17, which deals with imports. Do

you have any idea what the position of the State Department or the
Treasury Department is in regard to how Customs will be concerned
with this effect?

Secretary RICHARDSON. The State Department certainly would—the
short answer is that I don't know.

Senator COOK. Under your proposals.
Secretary RICHARDSON. Yes.
Senator Coox. Do you see any problems under S. 983?
Secretary RICHARDSON. Yes. May I ask Mr. Hirsch to comment on

that?
Senator Coox. I think while you are commenting on it, gentlemen,.

you really ought to comment on the rationale of them as opposed to
one another. S. 1787 deals with the importer, imposes the restriction on
the importer, S. 983 goes directly to the foreign manufacturer.
Mr. Hnzscn. I have just been informed, Senator Cook, that the

State Department, the Department of Justice, and the Treasury De-
partment are preparing reports on this aspect of S. 983, so that will be
available in detail for the record, and under those circumstances per-
haps it would be best if I did not get into it at this point.
Senator Conic What kind of agreements, for instance, are necessary

in the inspection of foreign facilities in regard to the drug field?
Dr. EDWARDS. We currently, as you may or may not know, have an

arrangement in which 'foreign manufacturers of all drug antibiotics
are examined by the FDA. Iie do not have this kind of arrangement in
the food field. We are, however, working closely to try to develop some
meaningful activities in the inspection area for large foreign food
manufacturers. But this is about as far as it goes at the moment.
Senator COOK. What type arrangement do b' you have now with the

drug manufacturers?
Dr. EDWARD'S. All foreign antibiotics have to be certified if they are

going to be sold within the United States, so in the process of certifica-
tion we have to obviously know about the manufacturing processes.
Senator Coox. You have a right to inspect those foreign facilities,

do you not?
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Dr. EDWARDS. Yes. Well, we have the right if they are going to be
certified to sell in this country.
Senator 'COOK. They request certification?
Dr. EDWARDS. That's right.
Senator COOK. And the procedure is to either certify or not certify?
Dr. EDWARDS. That is correct.
Senator COOK. If we got into the entire field of manufacturing in

this, would you consider this to be a workable program, or would you
feel that this Government would be rather severely accused of arti-
ficial trade barriers.
Dr. EDWARDS. I think from a practical point of view it would be

impossible, in addition to some of the accusations that could be made in
terms of foreign commerce.
Senator COOK. In the matter of premarketing inspections and pre-

marketing rules and regulations, is there some concern within the De-
partment that in effect you may be drying up research of new prod-
ucts? I know that even the Commission, during the course of its hear-
ings, said they rejected premarketing clearance of a broad range of
products because of the expenses. From the standpoint of this pro-
cedure being too costly, wouldn't you also be put in a position whereyou may well seriously curtail the enthusiasm for new products?

Secretary RICHARDSON. Yes, I think this is true, Senator Cook, as Inoted earlier in my testimony. We would be concerned about the chill-ing effect upon the development of those products, that they might betied up in a period in which it was necessary to obtain clearance, andwe think therefore it would be preferable to rely upon some evidencethat there was a potential hazard or risk inherent in their marketing,and rather than requiring preclearance. There are perhaps hundredsof new products of some sort marketed each year. There would bedefinitional problems as to what is new.
Senator COOK. Do you think you then might get into the field ofauthorizing premarket testing, for instance? This goes on quitefrequently.
Secretary RICHARDSON. That would have to, in effect, be a corollaryof a clearance requirement, as it is already, of course, in the case ofdrugs. But drugs are designed for ingestion into the human body, andthere are inherent risks in the very use of a drug that don't apply tomost other consumer products, and so we think there are justificationsthere for requiring preclearance, for food additives and drugs. Foodadditives for example, are subject to a pretesting requirement andhave to be shown to be safe before they can be used. But it is essentiallya practical issue, turning upon primarily the differences in the like-lihood or degree of risks involved in the type of product question.
Senator CooK. Mr. Secretary, I want to thank you. I only want tomake one more comment. We discussed a while back, within the fieldof agency, the presence of law school rhetoric, and I can only referyou to item J on page 51 of S. 983, which says, "Use of the singular in-cludes the plural wherever appropriate." I might suggest to you thatI don't know where this language comes from, but I wonder who isgoing to make the determination that it is appropriate.
Thank you, Mr. Secretary.

• 'Senator Moss. The Senator from Alaska.
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Senator STEVENS. Thank you, Mr. Chairman.
Mrs. Knauer, could you tell us what the relationship of your office

would be in the event that the committee followed the recommenda-
tions of the Secretary and the President?
Mrs. KNAUER. Senator, we would continue to work very closely as

we do now with HEW. We certainly think this is the rational, sensible
way to quickly get a product safety bill in operation once Congress
passes it, by putting it in HEW.
Senator STEVENS. I note that the administration's proposal does

not include the consumer advocate's role within the administrative
organization suggested by the Secretary. Would your office continue to
perform that type of function with the organization if it is in HEW?
MIS. KNAUER. Yes.
Senator STEVENS. Mr. Secretary, with regard to your suggestion:

I take it that the people who are presently in the field of regional 
ioffices, the FDA and your existing people, would be utilized n this

administrative present organization. Is that correct?
Secretary RICHARDSON. Yes, it is, Senator Stevens. What we visualize

is an expansion building upon the present structure, rather than its
demolition or replacement. This means, therefore, that we would con-
tinue to rely upon the capable people we now have.
Senator STEVENS. If the committee decides, or Congress decides to

go the other route, and take S. 983, I assume this would mean we would
have to set up sort of a competing bureaucracy working under the inde-
pendent agency. Is that your understanding?
Secretary RICHARDSON. Yes, it is, and that is, therefore, a major

reason why we think that the public would be better served by building
upon the existing structure, the past experience of the personnel of
the FDA. I would like to add that there is, as I mentioned earlier, a
degree of complementarity between the functions involved in protec-
tion of public health and safety in the areas of food and drugs and
other consumer products.
Senator STEVENS. In order that we might have it in the record,

could we have a breakdown of the people who are involved in the
existing structure at HEW, who are in the field of the regional areas?

Secretary RICHARDSON. Yes. We would be glad to provide this.4 I
might add, too, Senator Stevens, that in addition to the people who
are direct employees of the Federal Government in the FDA, there
has developed over the years a cooperative working relationship with
State public 'health and food and drug enforcement agencies. They
vary somewhat in effectiveness from State to State, but these relation-
ships do represent an asset that could be maintained and strengthened
under the proposed legislation. There have been developing, too, in re-
cent years State offices of consumer protection. I served as attorney
general in Massachusetts, and one of the first things I did upon taking
office was to create a consumer protection division in the office. We
have been and would continue to strengthen relationships between
food and drug personnel and these offices in every State where they
exist.

Senator STEVENS. I gather that the principal direction of this bill,
as far as what we have been talking about so far, is toward products

4 Seep. 901.
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safety as opposed to safety of use of the product. Is that right, or am
I misunderstanding the direction here of what you intend to do?

Secretary RICHARDSON. I believe the legislation is directed toward
both, Senator, if I understand you. In other words, we are concerned
with safety in the sense that the product be manufactured in a way
that is inherently safe; that is, that it not be prone to fly apart or to
shatter, in circumstances of stress that should have been anticipated,
but we also have in view considerations of safety in the sense that it
is designed in a way to minimize risks inherent in its use, for example,
a lawn mower, where the blade with its propensity to throw objects
that it strikes, would have to be shielded. The applicable language in
section 5 refers to product safety standards relating to performance,
composition, or properties, including the product's compatibility with
systems or environments in which it is intended to be used, or relating
to two or more of such factors.
Senator STEVENS. I think, for instance, we have been informed re-

cently that there is a health hazard related to use of our automatic
typewriters by our secretaries if they are exposed to the noise too
long. Now, how would your reorganization deal with a product, the
use of a product, which is not inherently dangerous, but one in which
the overexposure or the utilization of the product would be dangerous?
This same thing occurs, as I understand it, with regard to snow-
mobiles. It is a noise-pollution health hazard concept. What is the
relationship between this product safety concept and the existing
health responsibilities of HEW today.
Secretary RICHARDSON. I don't know of an authority to the extent

that the Hazardous Household Substances Act might include, that
would cover the type of thing you are talking about. I don't see how
it would reach snowmobiles, for instance. Snowmobiles could be
reached depending upon the desirability or justification for the sort of
standard you refer to. In other words, the question of whether or not
it is in the public interest to promulgate such a standard would not be
restricted by the legislation. It is broad enough to do it.
May I ask Mr. Jensen to comment further on that?
Mr. JENSEN. Mr. Secretary, Senator Stevens, I think you are ex-

ploring a very interesting point, one that is not specifically authorized
by the proposed legislation, but certainly is not prohibited, and that
is the specific development of use standards which would not be man-
datory from the standpoint of the Federal Government, but which,
with cooperation with State and county governments and business and
industry, could be brought into full effect. I do believe that simply the
development of a product, designed to the manufacturer's standards,
may not be sufficient to provide countermeasures to be provided by the
legislation.
Senator STEVENS. I was thinking of the last comment that the Sec-

retary made concerning the statement of Dr. Coleman, that the need
for engineering procedures to be built into fail-safe designs. I really
don't know that either act addresses itself to the problem, that either
bill addresses itself to that problem.
Secretary RICHARDSON. I am sorry to disagree, Senator. The pro-

posed act is quite sufficiently broad to cover this, first to a product's
performance, composition or properties, including its compatibility
with systems or environments with which it is intended to be used.
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I think the phrase, "which it is intended to be used," anticipates the
situation in which, overtime, heat stress, for example, or compression
strain builds up in a product so that it eventually breaks, shatters,
or flies apart, and the use has brought this about.
Now, for example, take the leaking of radiation. It may be that in

the short run it doesn't hurt anybody, but if you are working around
the product over a period of time, it has a characteristic that does
cumulative damage to the individual using it. Lest there be any ques-
tion, I am sure that all of us sitting here would endorse clarification
so as to eliminate any question on the point at all.
Senator STEVENS. I have one last question. Section 31 of '17 (a) 7 de-

fines consumer product and excludes those now covered by separate
acts. Does this exclusion also exclude refrigerators, highway devices,
standards already covered by existing law, and the Federal Boat
Safety Act that is now awaiting action here in the Congress?

Secretary RICHARDSON. I think so. Refrigerators are regulated under
the act of August 7, 1956, referred to at the top of page 3.
Senator STEVENS. What about the Federal Boat Safety Act? Should

that also be excluded?
Secretary RICHARDSON. If the Federal Boat Safety Act is passed, it

would then be the medium through which boats are regulated. I think
we would say that the provisions of that specialized bill are perhaps
more adequately directed toward that subject.
Senator STEVENS. Do you intend by that provision, though, to ex-

clude the areas where Congress has already spelled out specifically
regulations of product safety?

Secretary RICHARDSON. Yes; and we think we have enumerated
them.

Senator STEVENS. Thank you.
Senator Moss. Thank you, Senator.
Mr. Secretary, there is still such a thing as lateral transfer in the

civil service, is that right, as far as quality standard going to Interior,
and now to EPA?

Secretary RICHARDSON. Yes.
Senator Moss. So there wouldn't necessarily be a buildup of person-

nel with a new department providing functions which were taken over
from some other departments that were in existence?

Secretary RICHARDSON. I am sure that is true, Mr. Chairman. And
I assume that if the Congress saw fit to establish a wholly individual
agency and the President signed the bill, many of the people if not
most of them, now in the Bureau of Product Safety of the FDA: would
be transferred. I think the issue really turns, however, not upon the
wholly duplicative creation of the structure side by side with all the
people now in the FDA, but rather the problems of the inherent dupli-
cation that would arise out of the attempt to carve the safety of prod-
ucts, other than food and drugs out from the jurisdicion presently
exercised by FDA and make that a separate function, because to do
so would, to a significant degree, overlap the kinds of functions and
capabilities that substantially are involved also in the safety of foods
and drugs.
Senator Moss. Thank you.
Mrs. Knauer, I have just one final question. You point out that $5

billion a year is lost because of product-related injuries, and you also
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remind us that there may be some costs associated with achieving
greater levels of product safety. Has your office analyzed the cost-
benefit ratio of S. 1797 or S. 983 to calculate how much money each
year might be saved?
Mrs. KNAUER. No; we haven't.
Senator Moss. If you have such a calculation and could supply it for

the record later, I would appreciate it.
We have kept all of you very long, and I appreciate your response.

There may still be some questions that we would like to submit in writ-
ing, and if so, I am sure that you will all be glad to respond. We are
taking a long time this morning, because this is the opening testimony
on this bill. But we may have some additional questions, and we would
appreciate the responses to them.
Secretary RICHARDSON. We-would be very glad to furnish them.
Thank you very much, Mr. Chairman, and members of the

committee.
Senator Moss. Thank you, indeed.
(The following information was subsequently received for the

record:)

THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE,
Washington, D.C., September 7, 1971.

Hon. FRANK E. Moss,
Chairman, Subcommittee for Consumers, Committee on Commerce, U.S. Senate,

Washington, D.C.
DEAR MR. CHAIRMAN: Subsequent to my appearance on July 21 before the Com-

merce Committee to testify on the Consumer Product Safety Act of 1971, you
sent to me several questions which arose during that hearing. I am pleased to
submit our responses to those questions for the record, and I repeat the apologies
of my letter of August 31 for our delay in responding.
I appreciated the opportunity to appear in support of S. 1797 and again urge

prompt action on this important legislation.
With best regards,

Sincerely,
ELLIOT L. RICHARDSON,

Secretary.
POISON PREVENTION PACKAGING

Question No. 1. Emplain the procedure from November 18, 1970 to June 1971
which resulted in the Department's promulgation of its proposed standards on
liquid drain cleaners?
Answer. On November 18, a proposed banning action on liquid drain cleaners

was published in the Federal Register under the authority of the Hazardous
Substances Act. Individuals were allowed 30 days to comment. The comments were
received and were being reviewed for preparation of the final banning order
when the Poison Prevention Packaging Act (PPPA) became law on December 30.
It was decided that the proposal should be reviewed under the procedures of this
new law due to the applicability of its special packaging provision. The Technical
Advisory Committee specified in PPPA was formally announced on April 28, 1971,
and the first Committee meeting occurred on May 13-14. At this meeting, the pro-
posed regulation was reviewed, and the Committee concurred with the essential
elements of the proposed banning action. Processing was completed and the final
order banning a liquid drain cleaner with sodium and/or potassium hydroxide in
concentrations of 10 percent (by weight), or more was published in the Federal
Register on June 10. The banning order provided an exemption in cases where the
drain cleaners are packaged "in accordance with a standard for special packaging
of such articles under the Poison Prevention Packaging Act of 1970."

Question No. 2. Could you tell us why it took the Department almost five months
to select the Technical Advisory Committee?
Answer. The Act became law on December 30, 1970. The Committee was an-

nounced on April 28, just under four months later. During that time, we tried to
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find the most qualified individuals in each of the six categories of people desig-
nated by Congress to be included on the Committee. A review was made to verify
the background of those persons recommended and to insure that those selected
did not already serve on other HEW Committees. Upon selection, concurrences
had to be obtained from each prospective member. All normal clearance and proc-
essing (addresses, background, etc.) preceded the formal announcement on
April 28.

Question No. 3. Please supply the Committee with the names of all individuals
and groups who were asked to provide recommendations for membership on
the Technical Advisory Committee, together with dated copies of your letters
of request.
Answer. Recommendations for membership on the Technical Advisory Com-

mittee were received from the following:

S. C. Johnson & Son Inc., January 1, 1971.
American Pharmaceutical Association, March 25, 1971.
Kerr Glass Manufacturing Corporation, February 25, 1971.
The Proprietary Associatioti, January 25, 1971.
American Can Company, March 25, 1971.
Wheaton Plastics Corporation, March 23, 1971.
Sunbeam Plastics Corporation, January 30, 1971.
Hayes-Albion Corporation, December 30, 1970.
Economics Laboratory Inc., January 4, 1971.
Booz-Allen Public Administration Services, Inc., February 4, 1971.
McConnell Inc., February 11, 1971.
Cook Chemical Company, March 18, 1971.
Insilco, March 12, 1971.
American Flange and Manufacturing Company, March 15, 1971.
National Paint, Varnish and Lacquer Association, January 25, 1971.
Captain A. W. Borsum, USN (Retired') (Inventor of Safety Closures ) .
President's Adviser for Consumer Affairs, January 9, 1971.
Mold Craft Inc., January 27, 1971.
FDA District Directors.
National Pharmaceutical Council.
Deputy Assistant Secretary Consumer Services (HEW).
Requests were made via telephone and no formal letters were prepared.
Question No. 4. Among the issues to be considered by the Technical Advisory

Committee will be a review of the "classification of hazardous substances includ-
ing the matter of identity by generic or trade name." Hasn't HEW already
considered this matter? The reports and information available from the National
Clearinghouse for Poison Control Centers already list the frequency of acci-
dental poisonings in various categories.
Answer. The National Clearinghouse for Poison Control Centers collects re-

ports of ingestion and sickness when a substance is accidentally swallowed and
the event is reported to a poison control center for treatment. The National
Clearinghouse provides information on treatment, and reports are prepared
even if the product is harmless. But this information alone is not adequate to
satisfy the provisions of the Poison Prevention Packaging Act. The Act requires
that we establish the degree or nature of the hazard to children, the technical
feasibility, practicability and appropriateness for requiring special packaging
for specific products, the nature and use of the substance, the available scientific,
medical, and engineering data concerning special packaging and concerning
childhood accidental ingestion, manufacturing practices of affected industries,
and the reasonableness of the packaging standard. Hence, additional research
is usually necessary before we can submit a product to the Technical Advisory
Committee for its consideration. To date we have submitted appropriate sub-
stantive data on thirteen types of preparations and on the several thousand
drugs and dosage rates subject to the Comprehensive Drug Abuse Prevention
and Control Act. A proposed regulation on protocol, defining appropriate test
procedures, was published in the Federal Register on July, 20. Additional regu-
lations, modified to reflect the Committee's advice are in the last phases of
preparation.
Question No. 5. There is an imminent hazard provision to the Poison Preven-

tion Packaging Act, and in the seven months since it was enacted, HEW has not
acted under this provision. Does the Department feel that there are no products
on the market at the present time which fulfill the definition of an imminent
hazard under the Poison Prevention Packaging Act?
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Answer. The Poison Prevention Packaging Act does not contain an imminent
hazard provision. If such action were deemed necessary, i.e., a hazardous sub-
stance was of such nature that its immediate withdrawal from the market was
necessary, such action would be taken under the imminent hazard provision of
the Hazardous Substances Act.

Question No. 6. How many children are estimated to have died and how many
have been hospitalized since January 1, 1971, from poisoning by the substances
which will eventually be packaged with safety closures under standards issued
by HEW?
Answer. Statistics on the number of accidental ingestions by children resulting

in death or hospitalization since January 1, 1971 are not available. The latest
data available from the National Center for Health 'Statistics, Division of Vital
Statistics, covers the year 1968. Reported during that year were 284 fatalities to
children under five from accidental poisoning. For 1969, the Poison Control
Centers reported hospitalization of 3,844 children under five from ingestion of
chemicals. It should be noted that deaths of children from ingestion of toxic sub-
stances have been decreasing regularly with the development and wide utilization
of the system of Poison Control Centers.

Question No. 7. Under the testing procedure for setting standards, what per-
centage of openings in child tests do you anticipate being used?
Answer. Our present plans are to require that packages must be unopenable by

85 percent of 100 pairs of children before demonstration and 80 percent after
demonstration.

Question No. 8. What justification is there for not setting the standards at
95%-100%?
Answer. The law recognizes that the perfection of a closure or container which

would prevent every child from opening would be technically impossible. Section
2(4) specifies that "the term special packaging' means packaging that is designed
or constructed to 'be significantly difficult for children under five years of age to
open or obtain a toxic or harmful amount . . . but does not mean packaging
which all such children cannot open or obtain a toxic or harmful amount within
a reasonable time."

Question No. 9. Will you propose uniform standards for all substances which
you would require to have safety closures under the Act? If not, why?
Answer. It probably will not be feasible to require uniform standards for all

substances. The Act specifies a host of factors that must be considered including
the degree of the hazard, the technical feasibility and appropriateness of safety
packaging for the particular substance, and the nature (solid, liquid, or aromatic)
and use of the substance.

Question No. 10. Is the speed with which you have acted on Poison Prevention
Packaging indicative of the priority you have assigned to the problem?
Answer. Once the required Technical Advisory Committee was appointed, it

met within two weeks, following which (to date) 14 recommendations were sub-
mitted to the members. Actions are being prepared on a continuing basis. It
should be noted that in FY 1971 all allocation for PPPA came from reprogram-
ming of existing resources. For FY 1972 Congress has approved $700,000 for this
activity.

Question No. 11. Overall, how would you rate your performance on Poison
Prevention Packaging?

Answer. 'Considering all constraints and the limitation of resources, perform-
ance on Poison 'Prevention Packaging has been quite good. Operations now are
increasing rapidly.

HAZARDOUS SUBSTANCES ACT

Question No. 1. Under the Hazardous Substances Act, what is the definition of
a hazardous substance?

Answer. Under the Federal Hazardous Substances Act, a hazardous substance
is defined as:

1. (A) Any substance or mixture of substances which (i) is toxic, (ii) is cor-
rosive, (iii) is an irritant, (iv) is a strong sensitizer, (v) is flammable or com-
bustible, or (vi) generates pressure through decomposition, heat, or other means,
If such substance or mixture of substances may cause substantial personal in-
jury or substantial illness during or as a proximate result of any customary or
reasonably foreseeable handling or use, including reasonably foreseeable inges-
tion by children.
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( B) Any substances which the Secretary by regulation finds, pursuant to the

provisions of section 3(a), meet the requirements of subparagraph 1(A) o
f this

paragraph.
(C) Any radioactive substance, if, with respect to such substance as use

d in

a particular class of article or as packaged, the Secretary determines by r
egula-

tion that the substance is sufficiently hazardous to require labeling in accor
dance

with this Act in order to protect the public health.

(D) Any toy or other article intended for use by children which the Se
cretary

by regulation determines, in accordance with seetion 3(e) of this Act,
 presents

an electrical, mechanical, or thermal hazard.

2. The term "hazardous substance" shall not apply to economic poiso
ns sub-

ject to the Federal Insecticide, Fungicide, and Rodenticide Act, n
or to foods,

drugs, and cosmetics subject to the Federal Food, Drug, and Cosmetic
 Act, nor

to substances intended for use as fuels when stored in containers and us
ed in the

heating, cooking, or refrigeration system of a house, but such term sh
all apply

to any article which is not itself an economic poison within the mea
ning of the

Federal Insecticide, Fungicide, and Rodenticide Act but which is a h
azardous

substance within the meaning of subparagraph 1 of this paragraph b
y reason

of bearing or containing such an economic poison.

3. The term "hazardous substance" shall not include any sou
rce material,

special nuclear material, or by-product material as defined in the Atomi
c Energy

Act of 1954, as amended, and regulations issued pusuant thereto by
 the Atomic

Energy Commission.
Question No. 2. Under the Hazardous Substances Act, can you redu

ce the

harmful components of a product by proposing to list it as a "banne
d hazardous

substance" if it contains more than a certain amount of a hazardous 
component?

Answer. We can specify the level of these substances at which th
e product

becomes a banned hazardous substance. With this specification, th
e manufacturer

may reduce the level of these substances voluntarily so that the p
roduct may

continue to be marketed.
Question No. 3. Let's look at a hypothetical example. Acetaldehyde w

hich is an

irritant has a safe limit Of industrial exposure of 200 parts per 
million, and

carbon monoxide has a safe limit of industrial exposure of 100 parts
 per million.

If someone were to market a bronchodilator spray for asthma
 which gave off

carbon monoxide in relatively high concentrations, for example, 1,0
00 parts per

million CO, and 1,000 parts per million acetaldehyde, would yo
u have the au-

thority to deem the product a banned hazardous substance in view o
f these high

levels of acetaldehyde or carbon monoxide?

Answer. No, not in this particular example, because use as a broncho
dilator is

a drug which would be exempt from the Federal Hazardous Subst
ances Act. A

new drug application, specifying the safety and effectiveness-of th
e product in its

intended use would have to be filed. Only upon verification of
 the safety and

effectiveness for its intended use would the manufacturer be allowe
d to market

the bronchodilator spray.
However, if such a product were marketed as a household substance

 subject to

the Federal Hazardous 'Substances ,Act, we would have authority t
o declare the

product a banned hazardous substance. In such a case, we would have
 to estab-

lish the maximum exposure permissible, which may or may not be the sa
me as the

200 ppm acetaldehyde and 100 ppm carbon monoxide you cite as these a
re indus-

trial standards set for an 8-hour exposure day. The hazard under condit
ion of

household use must be established.
Question No. 4. By administrative action, can HEW effectively reduce the levet

of these substances if the manufacturer desires to continue marketing his pr
od-

uct? Is this similar to the approach followed last November in the propo
sed

listing as a banned hazardous substance of liquid drain cleaners with a concen-

tration of sodium or potassium hydroxide of greater than 10 percent?

Answer. ,See No. 2 above. The limit set for liquid drain cleaners was based upon

the best scientific evidence available.
Question No. 5. If a product has more than 20,000 parts per million of carbon

monoxide and 3,000 parts per million acetaldehyde, would it qualify for investi-

gation and research to determine whether it conforms to the criteria under

FHSA?
Answer. Yes, since any household product except those exempt by the Act is

subject to investigation and research to determine if it is hazardous and requires

action under the Federal Hazardous Substances Act. The standard for exposure

would depend upon the condition of use, however.
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To 'SAFETY

Question No. 1. The Child Protection and Toy Safety Act of 1969 was signed
into law November 6, 1969 and became effective January 6, 1970. Please supply
the actions and dates of actions and the toys against which these actions were
taken from January 6, 1970 through Christmas Day 1970.
Answer. FDA Toy Safety 1970 Activities involved contact with companies to

correct defects in toys which could •be dangerous for children. In most cases,
corrective action was undertaken voluntarily by the manufacturers. Products
include:

Product and manufacturer Problem Action

(1) Rubber hedgehog: Creative Play- Squeaker button in toy could be dis- Squeakers removed.things, Princeton, N.J. lodged and swallowed by child.
(2) Weiner whistle: Oscar Mayers, Small promotional whistle which was of Ceased distribution of this andMadison, Wis. (distributor), a size capable of choking a child, all future small items.(3) Patio crib No. 1432: Jackson Fur- Netting could be torn by child allowing Increased strength of net by 40niture Co., Jackson, Tenn. child to fall out. percent.(4) Toy clarinet: Harmonic Reed Corp., 4-in, metal pin with sharp point could tear Point made blunt.West Conshocken, Pa. flesh.
(5) Plastic fish with metal tack in nose: Metal tack in nose could be removed by Ceased sale.Wittenberg Toy Co., Cincinnati, child.

Ohio.
(6) Specs 'N Things: Topper Toys, Lenses in toy sunglasses were strong Ceased distribution.Elizabeth, N.J. enough to cause vision alteration.
(7) Poweride automobile: Elden Indus- Battery-driven, nit-oil, toy auto which Redesigned to eliminate hazard.tries, could catch fire.
(8) Rapco wood burning product kit: Pen tip exploded when plugged in  Redesigned tip to eliminate haz-Rappaport Brothers, Inc., Chicago, ard.

III.
(9) Etch A Sketch: Ohio Art Co., Brian, Breaking glass on surface of etching Redesigned with additional plas-Ohio. board. tic shatterproof cover.(10) Zip strip toy: Kellner Products, Racing track strip for toy autos could Terminated manufacture.Cincinnati, Ohio. cause cuts.
(11) Play Doh Fun Factory, Jr.: Rainbow Equipment designed so as to possibly Being redesigned.Crafts, Inc., Cincinnati, Ohio. injure child's fingers.
(12) Sentinel 8 pistol: Knickerbocker Toys, Sound hurt child's eardrums  No longer sold.New York, N.Y.
(13) Baby chime rattle: Stahlwood Toy Co., Sharp metal points in rattle dangerous Redesigned in hard plastic tube.New York, N.Y. when exposed and encased in break-

able plastic shell.
(14) Cuddly dog: Rushton Co., Atlanta, Ga_ _ Removable plastic eyes and nose with Discontinued this type of eye and

barbed teeth. nose.(15) Begging rabbit: Genie Toys, St. Louis, Wire in ears could become exposed   Redesigned ear to eliminateMn. hazard.(16) Seven dwarfs xylophone: Laramie Sharp edges on metal sound pieces could Firms asked Tokyo manufacturerToys, Baltimore, Md. (distributor), cause cuts, to eliminate sharp edges.(17) Merry "Lectric Shave"; Merry Menu- Pseudomonas contamination of bottled Firm retained microbiologicalfacturing Co. toy "Iectric shave." labaratory to sam pie future lots
and test product to eliminate
problem. FDA monitoring.(18) Baby rattle whirl: Sifo Co., Wausau, Glued parts corning apart that could be Firm stopped distribution No-Wis, swallowed by children. vember 1969.(19) Skill craft chemistry set: Skilcraft Co.. Blanket warning statement against mis- N3W labeling being preparedChicago, Ill. use of chemicals and requiring parental (F)A seized).

supervision omitted from labeling.(20) Slap Jack suction toy: Marlin Toy Doll contained marble in doll's hat which Production method being alteredProduct, Inc., Minneapolis, Minn. could be detached and swallowed, to eliminate hazard. FDA
monitoring.(21) Craddle gym: Childhood/Alan Jay Plastic strap breakable  Production method change toInterests, Rosello Park, N.J. eliminate hazard by instituting
new strap-sealing method.(22) Playpen: Hopkins Manufacturing Co., Playpen bottoin flexible, potential hazard_ Redesigned with extra woodenLake City, Pa. and steel supports.(23) Winnie the Pooh mobile: Dolly Toy Breakable support for suspended mobile Redesigned to make supportCo., Tipp City, Ohio. characters caused injury, capable of holding 9 pounds.(24) "Baby Sitter" pool floating seat, Sharp prongs in styrefoam seat cause Wooden dowels now used.Kranse Manufacturing Co., Inc., injury.

San Francisco, Calif.

The first broad regulation for toys in implementation of this Act was pub-lished in the Federal Register on November 17, 1970 for comment, and in finalform on December 19, 1970. The regulations affected toy rattles and dolls hav-ing internal or external components which have a potential to cause lacerations,puncture wound injury, etc. In addition the regulations covered noisemakercomponents which can be easily removed and subject to ingestion, lawn dartsand similar sharp pointed toys, and certain caps intended for use in toy guns.
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Question No. 2. Have any actions been taken under the concept of imminent
hazard?
Answer. There has not been action to ban articles under the imminent hazard

provisions of the Federal Hazardous Substances Act. The FDA filed on Decem-
ber 8, 1970, a proposed Statement of Interpretation and Policy which defined
"imminent hazard" and established the procedure for implementing an action.
The final statement was published in the Federal Register on July 1, 1971. As
of this date, no actions have been taken under the concept of "imminent hazard."

Question No. 3. If so, were any of those actions taken under imminent hazard
provisions previously opposed by FDA in the Consumers Union court suit last
December, or were they part of the petition filed by Consumers Union on
November 18, 1970?

Question No. 4. If any imminent hazard actions were taken did they apply to
any toys discussed at the April 1969 hearings in this committee at which the
Toy Safety Act was considered?
Answer. Since no actions have been taken under the imminent hazard pro-

visions, questions 3 and 4 are not applicable.
Question No. 5. From the time of proposing a toy as a banned hazardous

substance, how long does it take until it is removed from the market, not in-
cluding extensions which might be granted through court injunctions?

Answer. The length of time it takes to withdraw a toy from the market
subsequent to a banning order varies because of several factors such as the
number of items on the market, the number of distributors, and whether the
product has regional or national distribution. Thus, no specific time interval

can be given. However, when our examinations reveal that a product is a

banned hazardous toy, we immediately request that the firm cease distribution

and recall any of the products that are in distribution channels.
All of these recalls are monitored by our field offices to check on the effec-

tiveness of the recalls. We do not have the resources or the personnel to check

every distributor, but an "at random" selection is made from the list of dis-

tributors supplied by .the firm. If our field offices find that a recall is not

effective, the firm is notified and is expected to remedy the situation. If this

is not done satisfactorily, we may resort to seizure of the product in distribu-

tion channels. For example, there have been six recent seizures of lawn darts

be0,ause the firms' relabeling procedures, as required by our banning order, did

not proceed as rapidly as we believe they should.

MISCELLANEOUS

Question No. 1. Please provide an analysis of how the Adnviivistration bill, S.

1797, coincides with the criteria for Federal consumer product safety legislation

as outlined by Howard Heffron in the study he conducted for the National Com-

mission on Product Safety.
Answer. In response to each of Heffron's seventeen recommendations, we make

the following response:
Recommendation No. 1. The statutory definition of the class of articles covered

by consumer safety legislation should be broadly drawn to permit administrative

flexibility to deal with newly developed or discovered problems. All the programs

studied have shown that the initially defined scopes of coverage were inadequate.

Answer. The definition of "consumer product" in the Administration bill has

been broadly drawn to provide a broad base for investigation of product-related

injury and for the establishment of standards shown to be needed to prevent such

injuries. The advantage of the Administration approach over that of the Com-

mission is that it avoids subjecting a single product to multiple regulations

reflecting regulatory policies of different laws and different agencies.

Recommendation No. 2. Consideration should be given to requiring appropriate

preclearance procedures to minimize the risk that hazardous products will be

marketed for lengthy periods prior to administrative identification of the hazard.

Answer. The Administration bill does not provide for preclearance of new prod-

ucts because despite the frequency of accidents caused by careless or improper

use of household products, the extent of injury traceable to defective product

design, or fabrication remains uncertain. Thus the need for the expensive and

elaborate administrative mechanism that such clearance entails has not been

demonstrated. In view of the countless numbers of new products introduced each

year, the implementation of any such requirement would, we believe, be a mis-

allocation of limited resources.
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Recommendation No. 3. Adequate consumer representation in the regulatory
process should be provided by Congress.
Answer. Tbe Administration bill does not provide for a consumer advocate,

but instead would insure the fullest opportunity for consumer groups and in-
dividual consumers to participate in and be heard during the standard-making
process. Moreover, the bill provides for financial assistance to consumer and
other groups who need it in order to develop standards„ thus enhancing their
capacity to contribute to the program.
Recommendation No. 4. A wide range of enforcement tools including criminal

and civil penalties, injunctions, and seizure should be included in legislation.
Answer. The wide range of enforcement tools recommended is included in both

the Administration and Commission bills. However, the Administration bill is
more specific in the area of civil and criminal penalties, since it stipulates im-
position of a penalty for the commission of "each such (prohibited) act" rather
than for each violation.
Recommendation No. 5. Consideration should be given to legislative creation

of a system of private rights and .remedies for violations of consumer safety
legislation and regulations and safety standards issued thereunder.
Answer. In the Administration bill, private suits are authorized to enforce a

product safety standard to enforce any order declaring a product a banned or
imminently hazardous consumer product and to obtain injunctive relief. The bill
also authorizes the award of attorney's fees to successful private litigants.
Recommendation No. 6. Safety standards should be left for agency formulation

rather than specifically defined by law.
Answer. The Administration bill provides this authority. Our standards-making

activity will be predicated upon a system of priorities directly related to the
injury data gathering and analyses work authorized in the bill, and not on a
predetermined list of target products.
Recommendation No. 7. !Informal rulemaking procedures under the Administra-

tive Procedure Act (APA) should be used by the agency in its standard-setting
function.
Answer. The informal rulemaking procedures under the APA are generally

followed in the Administration bill.
Recommendation No. 8. A consumer safety regulatory agency should compile a

file of documents relevant to any of its proposed regulations, which is made avail-
able to the public as soon as the proposal is published.
Answer. The Administration bill generally allows access to these data, but also

provides authority to refuse disclosure of information in cases where unfair
competitive advantages might result.
Recommendation No. 9. The agency should be authorized to require the manu-

facturers to keep records and disclose data which will assist in furthering the
purposes of the act, and have general subpoena power.
Answer. The Administration bill requires manufacturers and distributors of

consumer products to keep records and make such reports as might be required
concerning the conformance of a consumer product safety standard. Authority
to conduct necessary inspections under the bill as well as authority to issue
subpoenas is provided.
Recommendation No. 10. Agencies should have their own research and test

facilities.
Answer. The Administration bill would locate the new product safety program

in HEW which already has scientific laboratories as well as medical and tech-
nical experts in the area.
Recommendation No. 11. Close coordination and exchange of information

among all interested Federal, State, and local agencies should be established.
Answer. The Department has a long and successful history of working with

other 'Federal agencies and with the States and their political subdivisions. We
certainly would continue and expand on these relationships as we move forward
under this Act.
Recommendation No. 12. Agencies with responsibilities for product safety

should monitor product liability suits for possible violations of the statutes they
administer.
Answer. Extensive authority is provided in the Administration bill for the

collection of injury data. As a source of such data, product liability suits couldbe monitored and we expect to explore all means for the collection of 'meaningful
data.
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Recommendation No. 13. Consideration should be given to the prompt estab-
lishment by internal order of public counsel within agencies with consumer safety
regulatory responsibilities as a stopgap measure pending enactment of legisla-
tion providing a permanent system of consumer representation.
Answer. See answer to Recommendation No. 3.
Recommendation No. 14. Consideration should be given to administrative

requirements authorizing consideration of joint comments submitted by a trade
association in behalf of the members of an industry only where all the facts
and circumstances which led to adoption of such comments and a full statement
of any dissenting views are also filed.
Answer. Under the Administration bill, all parties are entitled to submit com-

ments and have them considered. Background information on the validity or
merit of any comments or the lack thereof would be given consideration when
weighing such comments. Any comments received in response to a Federal Reg-
ister proposal are available for public inspection and the documents in support

thereof. •
Recommendation No. 15. Consumer interests should consider use of petitions

for rulemaking for prodding agencies to initiate appropriate regulatory actions.
Agencies should maintain a list of all petitions for rulemaking, actions taken
thereon, and publish lists of such petitions while they are pending in the Federal

Register.
Answer. Under the Administration bill, the right to petition and for the Secre-

tary to act thereon would exist. The bill requires that a proceeding to promulgate
a product safety standard be initiated by publication of notice in the Federal

Register which must include a summary description of the data upon which the

Secretary has found a need to initiate the proceeding.
Recommendation No. 16. Agencies should not be required by law to conduct

informal administrative proceedings as a prelude to the issuance of administra-

tive order for defect notification which will not become enforceable until enforced

by a court following a de novo court proceeding.
Answer. An order requiring notification of defects pursuant to Section 13 of

the Administration bill would be subject to an opportunity for hearing under the

Administrative Procedures Act. Judicial review of such an order would not be

de novo.
Recommendation No. 17. Agencies should be granted emergency powers, in

appropriate circumstances, to ban the distribution of unsafe products pending

the completion of administrative proceedings.
Answer. The bill authorizes immediate action through a request to the Attorney

General to file in Federal court an action to prohibit the shipment of a consumer

product that is an imminent hazard without regard to procedures outlined in the

bill for establishment of standards. Action by the court will be in force during

the pendency of such proceedings.
Question No. 2. By your own estimates, FDA currently is authorized to regu-

late products on which 38 percent of the consumer dollar is spent. If the Congress

places jurisdiction for regulation of consumer products covered under S. 983 or

S. 1797 in the Department of Health, Education, and Welfare, what additional

facilities and monies would be required to adequately do the job?

Answer. if the Congress places jurisdiction of S. 1797 within the Department

of Health, Education, and Welfare, we estimate that the following monies would

be necessary:

Fiscal year:
1973  $14,000,000

1974  16,000,000

1975  20,000,000

1976  21,000,000

1977  21,000,000

No separate requirement for facilities can be specified at this time.

These estimates represent simple projections of cost expressed in constant dol-

lars at prices existing at the time the estimates are prepared. They are not

intended to predict future economic conditions, and do not reflect possible changes

in the scope or quality of the proposal which might result from experience gained

in actual practice. Further, the resources which might appropriately be applied

in later years will require a re-examination of the relative priorities of this and

other Government programs, in the light of economic and other circumstances

then prevailing. Thus, the estimates do not represent a commitment as to amounts

to be included in future budgets.

66-681-71—pt. 1-10
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Question No. 3. Unlike the Magnuson-Moss bill, the Administration bill does
not specifically authorize the planning, design, construction, or operation of facili-
ties suitable for research, development and testing of consumer products. In what
ways does this exclusion place a different emphasis on the activities of a produot
safety program in HEW versus that proposed in S. 988?
Answer. Such authority is not included in the Administration bill because it

is unnecessary. One of the substantial advantages that the Administration bill
(S. 1797) presents is that implementation would be obtained by expanding our
current facilities for research, development and testing consumer products. The
Department already has authority to lease such laboratory facilities as the pro-
gram demands dictate.

Question No. 4. How would the lack of technical facilities constrain or limit a
product safety program in the Department of Health, Education, and Welfare?
Answer. Technical facilities are needed for two fundamental purposes: (1) to

develop test methods for standards; and (2) to test products for compliance.
FDA's Bureau of Product Safety already has entered into an interagency agree-
ment with the National Bureau of !Standards to develop test methods for chil-
dren's products. This arrangement could be considerably broadened (Section 20
of the bill specifically authorizes use of facilities available in other Federal agen-
cies). FDA also has numerous laboratories in the Field which could serve this
new program. In addition we could use the extensive facilities already available
in the private sector (e.g. the Franklin Institute, Illinois Institute of Technology,
Battelle Memorial Laboratories, and Cornell Aeronautical Laboratories). No con-
straint on this part of the product safety program would be anticipated.

Question No. 5. Secretary Richardson stated before the Commerce Committee
on July 19 that "the cost of monitoring the private independent laboratories that
would conduct the 'Commission's certification program would be high." Would
you please supply for the record a cost-benefit analysis substantiating this
statement?

Answer. The monitoring of private independent laboratories would require three
kinds of activity: (1) the establishment of "standards" for laboratory facilities,
equipment, personnel, and performance, (2)1 the evaluation of the individual
laboratory to determine whether each qualifies under the "standards," and (3)
the development and operation of a reference standard system under which the
actual conduct of each laboratory could be continually monitored.
We do not have a cost-benefit analysis at this time. Such an analysis would be

expensive and time consuming because we lack fundamental data such as the
numbers of new products that would be involved and the number of laboratories
that would request certification. The Secretary's statement was based upon man-
agement judgment considering the potential magnitude of the task.
In an attempt to be of maximum assistance to the Committee, we have ob-

tained some information on the Australian laboratory certification program for
comparison. (This is the only "national" program we know of.) The Australian
National Association of Testing Authorities evaluates only the discipline capa-
bility of laboratories (Activity 2 in first paragraph). It administers to approxi-
mately 800 laboratories, and considers 60 new ones each year. It utilizes 500
voluntary accessors (from industry and universities at no cost), has a staff budget
of $140,000 and recertifies every three years. Australia has only about 8 percent
of the population of the U.S. and about 3 percent of the GNP. The laboratory pro-
gram does not include reference sample evaluation (activity 3).

Question No. 6. Secretary Richardson stated that he was opposed to the pre-
market certification provisions of the Magnuson-Moss bill. What are the various
different types of premarket certification and to which ones are you opposed?
Answer. The different types of premarket certification and our analysis thereof

are as follows:
1. Require that manufacturers and importers of all products within the juris-

diction of the bill submit those products to the Government for clearance before
they can be entered into commerce.
Such a broad requirement would mean that hundreds of thousands of prod-

ucts would have to be thoroughly tested or evaluated each year by a very
competent technical staff. Although we do not have exact information on the
number of products which would be involved or the size of staff which would
be required, it would be very expensive to implement, perhaps approaching
$1,000,000,000. The majority of products would be readily cleared, but all would
have to be thoroughly checked. Manufacturers would be encouraged to submit
less developed and poorly researched products to "see how they fly," thereby
resulting in a significant increase in products rejected.
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2. Require that manufacturers and importers obtain a "seal of compliance"
from a private laboratory which has been accredited by the Government as
having the skills and resources necessary to test for compliance with the
standard.
The accreditation of laboratories for the purpose of identifying those that

have the skills, the resources, and the proven experience and desire to com-
petently and honestly test certain products to determine conformance or non-
conformance to published standards is a matter that has been under serious
discussion for some time. Such a system has been used successfully for cement,
concrete, and bituminous products. This system has the advantages that a
small manufacturer can receive technical services equal to those of his large
competitors, a seal or logo can be authorized to upgrade public confidence in
products and the program, and the producer bears the expense of product
testing.
However, there would be certain necessary expenses in the establishment

of a system of laboratory accreditations and product certification, and then
minimum maintenance costs for collaborative references to test the perform-
ance of the accredited laboratories. It would be extremely burdensome to
accredit laboratories and to ensure that all accredited laboratories achieved
the same quality of test results. With lab accreditation and subsequent product
certification, the public would tend to assume full and complete product safety.
This could be giving greater credence than such a system could furnish, since
any product certification plan must be backed up by a sound quality assurance
program by each manufacturer.

3. Require manufacturers to state, on the product or its packaging, that such
product meets specific standards (self-certification).
Most reputable manufacturers now do this kind of certification as a minimum

although they do not specifically identify the applicable standards. Given the
range of criminal and civil penalties in both bills, manufacturers would have

considerable incentive to take steps necessary to assure that their products

meet the tests prescribed by the applicable standards. Accordingly, requiring

them to certify compliance may offer no additional guarantee of conformity

of their products but instead may lessen the diligence of the distributor who

chooses wholly to rely on it.

Senator Moss. We have one more very important witness, and I am
sorry to go right on through, but my schedule is such this afternoon
that it is going to be necessary to continue and complete this hearing
this morning.
Mr. Arnold B. Elkind, Chairman of the National Commission on

Product Safety, will be our next witness, and Dr. Henry Hill is here
with him, a member of that Commission.
I am delighted •to welcome you, Dr. Hill and Mr. Elkind. We

appreciate your appearance and apologize for the long wait we have
had in getting you to the table. We look forward to your testimony.

STATEMENT OF ARNOLD B. ELKIND, CHAIRMAN, NATIONAL COM-
MISSION ON PRODUCT SAFETY; ACCOMPANIED BY DR. HENRY
HILL, PRESIDENT, RIVERSIDE LABORATORIES

Mr. ELKIND. Mr. Chairman, I want to thank you for the oppor-
tunity to be here and present this statement.
My name is Arnold B. Elkind, and I served as Chairman of the

National Commission on Product Safety from March of 1968 to Sep-
tember of 1970.

Sitting next to me is Dr. Henry Hill who is president of the River-
side Laboratories in Haverhill, Mass. I invited the other Commission-
ers to be here. Unfortunately, they were not able to do so.
I would like to say preliminarily, sir, that Senator Magnuson and

Senator Cotton have certainly carried out their promises to the Corn-
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mission that this would be one Commission whose report and findings
would receive attention.
As you know, sir, thefl National Commission on Product Safety was

authorized by Public Law 90-146. The seven-member bipartisan Com-
mission was appointed in March of 1968, and transmitted its final
report to the President and Congress on June 30, 1970.
I hope that by this reference I may incorporate as part of my sub-

mission, Mr. Chairman, the report of the Commission the report on
Federal consumer safety legislation prepared for the Commission un-
der the direction of Howard A. Heffron, and the three volumes of
supplemental studies of the Commission since I think they are
germane.
Senator Moss. They will all be incorporated in the record by

reference.
Mr. ELKIND. The 'Commission has identified and described a serious

social deficit in our economic arrangements. The core of our learning
was that a significant number of injuries and deaths each year could
be avoided by channeling our technology toward the goal of hazard
reduction in consumer products.
Our gut estimate was that the laissez-faire approach to consumer

products costs the American public about 20 percent of the overall toll
that the public pays in injuries or deaths for the privileges of enjoying
consumer products. This translates into 6,000 lives, 22,000 permanent
cripples, 4 million injuries, and $1.1 billion in treasure that could be
saved each year by an effective system for making products safe to use.
Parenthetically, it also means that 16 million injuries and 24,000 deaths
may occur annually from using consumer products regardless of the
care, skill and best efforts of our society.

Senator ,COOK. Mr. Elkind, and Mr. Chairman, I don't mean to inter-
rupt you right here. I will just excuse myself and go vote and then the
statement can continue, and I will come back immediately so the chair-
man could do likewise.
Senator Moss. If you would, I would appreciate it.
Senator COOK. I will excuse myself and be right back.
Mr. ELKIND. In our report and studies we have analyzed the reasons

why competitive private industry cannot be expected to take the initia-
tives essential to hazard reduction.
In the year that has passed since the publication of our report no one

has challenged our observation that the competitive marketing impera-
tives are eye appeal and cost as opposed to safety.
The consensiis principle which dominates voluntary standard-

making gives aid and comfort to those in an industry who are reluc-
tant, for one reason or another, to move to a higher plateau of safety
for their product.

Finally, even where a standard has been adopted by an industry on a
voluntary basis, there is no legal compulsion to dissuade a departure
from that standard by either a member of the trade association spon-
soring the standard or by a new entrant into the competitive arena.
The need for intervention into this problem area by the Federal Gov-

ernment is generally 'acknowledged by all men of good will who have
considered product safety and its implications to the consumer.
I might add at this point, Mr. Chairman, if I may, and it is not in my

remarks, that I have been furnished with a copy of President Nixon's

1
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letter of July 19, 1971, in which he states that Secretary Richardson,

with his approval, will create within the Department of HEW a new

Consumer Safety Administration.
I want to say, sir, that apparently there is a lack of agreement be-

tween the administration and the Commission as to what our findings

were and what the philosophy of our report actually is. We are con-

cerned with a catch-up game. We see this problem as one that has

come about by—chiefly by inaction over a number of years, and so

that we see the need here for a task force operation. Something that

will be over and above the usual bureaucratic procedures.
Now, the suggestion that the President is making and has made is

premature in my judgment. It may very well be that after the interim

function that we are concerned with has been carried out and stand-

ards have been developed, that then the regulations from that point on

can well be carried on within HEW under this kind of a setup.

But we are talking about a serious problem that is not all compre-

hensive. It doesn't pervade all of industry. It is confined actually to a

number of categories of products, and we believe that government by

paying attention to it in a task force sort of way, whether it be a com-

mission or what-have-you, but as a task force with a focal point of

attention, of the public and the President and Congress, to do a job,

can correct it and then it will have served its purpose. It doesn't seem

to me to be appropriate to use—this is not what we intended, sir—

that to use our findings, which indicate an emergency situation and

then use that as a means or a device to add on a $50 million budget

to HEW. which is already extremely large and unmanageable, so far

as I can observe, and so far as has been reported to us.
Senator Moss. Would you say that is somewhat analogous to the

EPA which the President has kept out, and as a separate agency be-

cause it is a catch-up operation as we begin to develop standards on

environment which very well later may be put into a Department of

Natural Resources, or into Interior, if Interior continues, but not for

that initial 3 or 4 or 5 years, whatever it is, until we do begin to

catch up.
Mr. ELKIND. It is precisely analogous to that, Senator.
Senator Moss. Thank you.
Mr. ELKIND. The Commission, of course, supports S. 983. S. 983, is,

in fact, the proposed Consumer Product Safety Act recommended by

the Commission in its final report. I wish to be extremely frank and

forthright with this committee in expressing my views with regard

to S. 1797, which I understand is the administration's substitute pro-

posal. I do not like the administration's proposal, and that dislike is

not arbitrary nor political but is grounded on the lessons which the

Commission learned in the course of its work.
One of the duties assigned to the Commission by Public Law 90-

146 was, and I quote :
A review of federal, state, and local laws relating to the protection of 

con-

sumers against categories of such hazardous products, including the 
scope of

coverage, the effectiveness of sanctions, the adequacy of investigatory 
powers,

the uniformity of application, and the scope of enforcement.

Pursuant to this mandate to learn of the quality of enforcement of

Federal consumer safety legislation, we commissioned ,a study by
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Howard A. ,Heffron, the (first Chief Counsel of the Federal Highway
Administration and former professor of law at the University of
Washington. We asked him to give the Commission the benefit of an
in-depth analysis of the structure and operation of the automobile
safety program, the flammable fabrics program, and and the Federal pro-
gram dealing with hazardous substances, including toys. In the Ctom-
mission's draft our undertaking was to profit by the errors and
omissions, the defects and shortcomings which were exposed to us by
the Heffron report.
It is crystal clear to me that the drafters of S. 1797 have either not

read the Heffron report, or, if they did read it, they have deliberately
decided to build into the Consumer Product Safety Act many of the
weaknesses which have afflicted previous efforts to legislate for con-
sumer safety. Without the benefit of the Heffron study, the admin-
istration's bill looks pretty good on paper. That was my first personal
reaction to it, because the powers are there.
There is the power to ultimately set standards the power to prose-

cute through the Attorney General for violations, liability for fines
and imprisonment for violations on individuals.
But what does not show from a reading of S. 1797 is that the legis-lation creates a paper tiger. It would be as though the Government

were to fashion, like Dr. Frankenstein, a man with beautiful sinews,long arms, and piercing eyes, with just one weakness—an inability tO
hear from the consumer and respond to his needs.
The first step in creating a paralytic consumer protection functionis to place it deep in the recesses of the already overburdened and un-

successful HEW. This has appeal to the unsophisticated, since this
would seem to be the traditional department for protecting the con-
sumer's health.
To some extent the announcement by the Secretary promises that at

least it wouldn't be reduced to a tertiary function, but I know that inresponse to your questions, Mr. Chairman, that the Secretary of Health,Education, and Welfare said that the budgetary requests, and hencethe allocation of manpower and money will come from the top, and we
found, frankly, during the course of running our study that the prob-lems of product safety do not have great public appeal. One condoneswith product safety problems and is concerned with them at the mo-ment, but after the heat of discussion is over, and the smoke is clearedaway, everyone feels protected, psychologically, by their concept thatit will happen to someone else and not to them, and that risk taking isa part of our everyday life.
Hence these problems of safety, dominant though they may seem toyou in the discussions that took place here this morning, when thesmoke of battle clears away they will not be as much of an imperativeto the Department, I am afraid, as one might suspect, and this is noreflection on the individuals involved. This is the nature of the activitythat the administration will be concerned with. When I say the ad-ministration, I mean HEW.
Last week the New York Times ran an expose on the failure of theFDA to utilize the powers given by the Toy Safety and Child Pro-tection Act of 1969, which was sponsored so as to purge dangeroustoys from the marketplace. And this confirms that the weaknessesin the FDA in enforcing the Hazardous Substance Act persist.
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Heffron studied the record of FDA in enforcing the Hazardous Sub-

stances Act. Less than 11/2 percent of funds and personnel in FDA

is allocated to this activity.
In S. 1797 Congress proposes to delegate to FDA powers which

are compatible with the regulatory problems involved in making a

product safety system work. But, based on the history of previous

delegations, and that is all we can go by, the program would pre-
dictably fail to be effective in raising the quality of consumer protec-

tion from product hazards.
As Mr. Heffron said:
While Congress has committed vast paper power to agency discretion, it has

failed to provide agency resources commensurate with the regulatory problems

presented. The facade of consumer protection programs but not the reality h
as

been created. Only one full-time employee within the FDA's Bureau of Compliance

has been responsible for enforcing the banning or labeling of thousands of poten-

tially hazardous products regulated under the Hazardous Substances Act.

Congress appropriated no funds to implement the board, new flammable fabrics

program during its first year; indeed, the budget of the enforcing agency, the

Federal Trade Commission, was actually cut. The National Highway Safety

Bureau has never been provided the funds to construct its own research and test

facilities. As a result, the Bureau is far too dependent on the automobile in-

dustry for data needed to develop standards and on cumbersome contracting p
ro-

ceduces and dispersed private facilities for compliance testing and defect dis-

covery.
The agencies have also contributed to their own ineffectiveness. For years,

the Food and Drug Administration failed to make open and public demands f
or

adequate appropriations to implement the hazardous substances legislation. The

Department of Commerce has seemingly bent over backward to erect cumbe
r-

some administrative procedures for the promulgation of flammable fabric stand-

ards, which have been conducive to delay.

It is frustrating to find that the administration desires to bury this
new consumer activity with the very people who have had such a

poor track record except in the area of premarketing clearance of

products then there would be some logic to the proposal. But this is

a fresh, new pioneering venture for Government, and there is every
reason to assume that such a program would have a low profile, a low
priority on appropriations, and a low assignment of productive man-
power. In our report we wrote:

The federal role is to encourage movement and active concern with respect

to safety, to promulgate and oversee compliance with safety standards, and to

regulate those who unreasonably violate their duty to produce safe products—

all this without upsetting the creative and innovative forces of the free enter-

prise system.
The proposed Commission should have an independent status, concerned ex-

clusively with the safety of consumer products. If it is subordinated to a larger

agency administering other equally comprehensive programs the emphasis on

consumer safety is certain to suffer. Protection of the public interest will be

strengthened if the agency has authority to make its own final decision, free of

restriction by a parent 'agency, and if its funds are sufficient and its activities

highly visible.

It was because of the teaching of the Heffron report that the Na-
tional Commission on Product Safety recommended a highly visible
operation to deal with product safety programs, such as a presi-
dentially appointed commission. But if that is not feasible, then some
statutory means of transfusing vitality to the program must be written
into its charter. If not, Congress will again have created a facade of
a consumer protection program but not the reality.
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Under S. 1797, the administration bill, the Secretary of HEW has
the sensitive judicial assignment which he says he will delegate of
balancing the equities of industry with the obligations he owes to the
consumer.
Because of the quasi-judicial function, the National Commission on

Product Safety recommended as an imperative that there be appointed
an advocate or, if you will, an ombudsman who would take up the
cudgels in house on behalf of the consumer. The need for this kind
of in-house advocacy is eloquently summarized in the following quota-
tion from Mr. Heffron's report:
As if instinctively, the agencies approach problems so as to seek accommoda-

tion with the regulated industry and to avoid major conflict with it. Ironically,
the timidity with which the agencies approach their task seems endemic to
the administrative process established for consumer protection.
The financial, technical, and legal resources of the regulated industries are

far greater than those of the agencies. Administrators aparently fear that a
major conflict in rulemaking or enforcement would •tie up so much of the
agency's resources that its ability to press its program would be hamstrung.
They fear also that the entrenched economic interests they regulate could
retaliate through the legislative process, particularly through appropriations,
since legislators with a direct constituent interest, such as a particular manu-
facturing plant in their district or state, may be more responsive to such local
economic interests than to generalized consumer interests. Then, too, adminis-
trators running these programs find that their agencies, due to lack of resources
or inadequate staffs, cannot provide them with the backup data they regard as
necessary to withstand challenge from the regulated industry. Like many
laymen, they seem to be wary of lawyers and fear a court test of their policies.

Continual communication with representatives of the regulated industries
causes agency preoccupation with the economic burdens and dislocations that
specific safety standards would impose. The government penchant for multiple
layers of review preceding final decision produces conflicting interests within
the agencies, which may create a stalemate and allow industry representatives
to probe for the soft spots receptive to delay. In sum, the consumer safety
regulatory process in fact has too often been a dialogue between government
and industry, with informal communications not open to public scrutiny.
One consequence of these conditions is that contrary to broad public expecta-

tions, urgent problems of product safety are not being handled effectively. If
these conditions persist, the agencies will serve mainly to insulate resistant
industry from legitimate public demands for safer consumer products.
The presence of the consumer spokesman hovering over the activities

of the consumer product safety program is a sine qua non for sub-
stantive effectiveness. And that is so, sir, even though Mrs. Knauer
will have the function of carrying on her responsibilities as an advocate
for the consumer. What we are talking about is someone in the agency,
in the house itself on a day-to-day basis. The independent voice should
be heard before specific proposals a're published and later when pro-
posals have been formulated.
The quality of protection given the consumer would unquestion-

ably he improved as a result of an in-house consumer advocate. There
may be some who deplore the concept of an ombudsman on general
principles, but in this unique, specialized area a good consumer spokes-
man could be the difference between an effective and ineffective pro-
gram. Hence, in our report we wrote:
We recommend that the President appoint a Consumer Safety Advocate to

the Commission staff with specific responsibility to represent consumer interests
before the Commission. The Advocate would take up consumer complaints against
the Commission, evaluate implications for consumers in present or proposedstandards or rules, suggest the need for new 'standards or rules, issue publicstatements, and take Issue with actions of, or inaction by the Commission.
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Consumers need a federal official with sufficient powers and resources to 
act

exclusively as spokesman and representative regarding unreasonably haza
rdous

products. No private consumer organization has the technical and legal 
expertise,

and funds, or the time to devote to this critical task.

Although it is widely assumed that a public agency invariably defends the

public interest, most agency decisions represent a compromise among contend
-

ing factions. When such a contest develops, the weakest voice is often that o
f

the unorganized and unrepresented consumer.
Modern legal doctrine affirms that representatives of consumers have stand-

ing as interested parties in adversary proceedings. A consumer safety advocate

attached to the Commission is needed to make such representation effective and

to assure that consumers enjoy access to public information and the resources fo
r

asserting and defending consumer interests.
Quite as private enterprise requires counsel to represent its interests in deal-

ings with agencies of government, the public requires an advocate who will

defend consumer safety against exploitation, excess, or neglect.

Another area in which the administration bill falls short of attain-
ing the objectives of the recommendations of the Commission is in
connection with public information. The Commission's proposal was
that publication of information Would be authorized providing two
criteria were met: (1) that the publication be in the public interest,
and (2) that it would not give unfair competitive advantage to any
person. Of course, trade secrets would be respected except if their
disclosure was necessary to carry out the purposes of the act. The ad-
ministration bill, however, seeks to throw an absolute mantle of secrecy
over such things as trade secrets, formulas, processes, costs, methods of
doing business or other competitive information not available to the
public, or the names of ill or injured persons and, indeed, products
themselves.
During the course of administering the National Commission on

Product Safety we learned that the power to issue a public statement
concerning products or categories of products is an important imple-
ment. It not only improves the understanding of the consumer and
enhances his capability to use products wisely and safely, but it is as
well a valuable deterrent against manufacturing irresponsibility.
If, indeed, the news media could be depended upon to publish gov-

ernmental releases concerning individual products, there would be
few occasions to resort to other sanctions and penalties. One of the
great strengths of our democratic institutions should be their open-
ness, and the confidentiality of the public's business should be as anom-
alous in fact as it is semantically.
As I have noted, the administration bill specifically creates a privi-

lege on formulas, processes, costs and methods of doing business. At
first blush these may seem to be traditionally private matters. How-
ever, if a manufacturer's processes do not include an adequate final
inspection or effective quality control; if the formula for a toy in the
marketplace discloses that the plastic will fracture into lethal shards
on impact; if the low cost of a shower door is based on the fact that
it is made of plate glass; then those processes, the formula, that cost
differential, and those manufacturers methods of doing business have
become a matter of great public interest and concern.
I think the public has learned to disrespect the labels that one puts

on categories of information. It is essential to our society that we have
access to the information that affects us in our everyday lives. If a
product represents a danger to the consumer the public has a right



148

to be told about it by the Government, and the Government should
not be permitted to conceal that information from the public because
it has been labeled trade secret, or a formula, or a process, or pertains
to a method of doing business. Only by being informed can the public
make intelligent and informed choices in the marketplace.
Over and above the principle involved, it would be most salutary for

the manufacturing community to recognize that their decisionmaking
processes on questions that affect the safety of their product can be
exposed to, and reviewed by, the eyes of the public.
I consider the effort to muffle Government statements on the safety

of products the most serious flaw in the administration bill, and urge
that the language recommended by the Commission and found in
S. 983 be incorporated in the final legislation.
Now, the administration bill does authorize private litigation to

enforce a standard or an -order or an application for injunctive relief
and authorizes an attorney's fee to the prevailing party. In all candor,
this idea in this particular form had not occurred to the Commission
in the course of its deliberations and was not considered by the Com-
mission as an alternative to the ombudsman feature. However, it is
my personal reaction that the concept of private litigation to protect
the public is workable and beneficial to our society.
The Chief Justice recently made a discouraging observation with

regard to the prospects of improving our social condition through
private litigation. If the Chief Justice is correct and that has not oc-
curred, perhaps the fault has been that legislation has not invited the
bar to participate on behalf of the people, and I am most gratified to
find this innovation in a bill emanating from the administration. I
hope that the law in its final form will include this additional checkon administrative lassitude.
The private lawsuit, however, should not be a substitute for the in-

house advocate recommended by the Commission. The Commission
has felt strongly that a workable system must have a built-in mecha-
nism to fuel a sense of dynamics in product safety activities, and there
is no substitute for the in-house advocacy feature.
We want to generate contretemps, if we can, within the organiza-

tion to make it work.
I would observe that the in-house advocate is compatible with the

authorization of private litigation to enforce standards and orders and
for the injunctions against offending manufacturers.
There are a number of other features in S. 1797 which, in my judg-

ment, weaken the Commission's proposals. For example, the omission
to make the informal procedures of the Administrative Procedures
Act applicable, and the omission to authorize testing facilities for the
conduct of the program.
I might say here that the Commission had in mind not an elaborate,

all-inclusive testing facility. We had in mind a small, moderately
expensed laboratory that would permit the Commission to develop in-
formation that it needed quickly.
The problem with relying on other agencies, as we understand it,is that the laboratory facilities in other agencies are frequently in

use at the particular time that it is necessary to make an appointment
and get in line before an outside agency can have the opportunity to

iuse t.



149

Now, when it comes to major scientific issues, requiring an expensive

and prolonged investigation, scientific investigation, well, that will be

fine. That could be done through an outside agency, or through one

of the other governmental laboratories. But what we are talking about

is something that would permit the agency to act quickly and expedi-

tiously in the public interest where 
Dr. HILL. I would like to say also, Senator Cook, as a scientist, part

of what went into our deliberation here, for a man who is trained in

science to maintain—remain with the development, he feels he has to

have a laboratory facility. So if we had agents and had people who

were in touch with their discipline, there would have to be laboratory

facilities available.
I would like to cite two instances of what happened during our

experience. One was with respect to refrigerated car facilities. We had

to go from the north end of Massachusetts to Austin, Tex., to find a

group that had the capability of taking this refrigerator and subject

it to analysis, and I think it cost us in the order of $10,000 in order to

have anything done. 
In another instance, one of the findings that we had was with

respect to the flyback transfer motor in colored television sets which

were causing, in our judgment, an inordinate number of fires, and

here we were able to approach another outside organization, which

had that capability, and they in very short order came back to us

with a response which was better than what the industry was able
to develop as a means of curing the problem.
Now, in order for the proposed Consumer Products Agency to

know where to find these people, they would have to have a staff of
people, which I don't think is possible at the moment, because we
could not find within the Federal Government someone to carry on
these functions for us.

Senator COOK. I think this is very interesting, because, as a matter
of fact, I am concerned about the fact that you talked about a small,
immediate facility, as you put it. One of the criticisms of S. 1797 is
the omission that would make the informal procedure of the Adminis-
tration Procedures Act inapplicable, and I am wondering how you
are going to make these informal intermediate restrictions and rules
and regulations, if you only envision a very small laboratory that
really is not going to do any major tests as such. I think, in essence,
this becomes a tremendous inconsistency.
Mr. ELKIND. I don't think so, Senator. The two concepts are not

mutually inconsistent. What we envisioned was a small, in-house test-
ing facility that would be able to carry on a limited type of testing,
and also the utilization of Government laboratories and outside test-
ing facilities as well. So that, depending on the situation, you might
very well have a situation where the Commission could not go to
court and would not have—it is possible that it would not be able to
go to court without the consultation, advice, and report of an outside
laboratory. But it is also conceivable there are many situations where
an imminent hazard could exist that could be verified on the basis
of in-house testing facilities, and at least the people would be ahead
of the game to that extent.
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Senator COOK. Well, after your testimony I want to give you a
situation in which the Federal Government moved into a company and
in essence shut it down and, in its failure to have proper testing facili-
ties, it caused the corporation to almost go out of business, and it is
now faced with a very serious action on the part of this corporation.
The action that it took in the first place was not warranted and
could not be established, and the reason for it not being able to be
established was not the act under which it performed, but that it
failed to have the testing facilities that were necessary to prove its
point.
So I merely want to say to you that I would like to discuss that

with you, because in that instance, the Federal Government is open
to a very serious charge of putting a major corporation in one part
of the country almost totally out of business.
Mr. ELKIND. I recognize that as a very serious problem. Contrary

to what was said here earlier, my understanding of the Federal rules
of civil procedure today is that the days of going in and getting a
temporary restraining order (TIRO)—ex parte—are gone. The Fed-
eral rules now require that there be notice to the other side. It may
be an informal hearing.
Senator COOK. I want to discuss that with you when the question-

and-answer period time comes, because I am concerned that you re-
stricted your hearings to 553 and haven't included 556 and 557 as a
matter of promulgating regulations. But we will get to that at a later
time.
Mr. ELKIND. Very good.
I am almost finished. Let me come to the conclusion of my remarks,

and I will be happy to answer your questions and learn from you, sir.
About the bills, both S. 1797 and S. 983, do substantially delegate

the necessary powers with appropriate safeguards to theoretically
stimulate the manufacturing community toward a goal of hazardous
reduction.
S. 983, however, not only delegates the necessary powers, but as-

sures, given the proper funding, that there will be a significant reduc-
tion in product-caused injury. Those same powers delegated to a low-
profile office in a department without a consumer spokesman obli-
gated to keep a wide range of data on a confidential basis, could be
perverted into a mechanism for reducing competition in violation of
the antitrust laws and would be an ultimate disservice to the con-
sumer.
I strongly urge the adoption of S. 983.
Senator Moss. Thank you very much, Mr. Elkind, for your incisive

analysis of the legislation, and I again want to commend you for your
thorough and dedicated work as Chairman of the National Commis-
sion on Product Safety, as well as Dr. Henry Hill who is here with
you and served so well on that Commission.
You will find the report of the Commission and its recommenda-

tions are a valuable aid to us in considering the product safety legisla-
tion which is currently before us.
I have two or three questions that I would like to ask, and then I

know Senator Cook has some questions. We will try not to be lengthy
because of the lateness of the hour.
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In your opinion, is the collegial structure or single administrator
approach more desirable for regulatory agencies?
Mr. ELKIND. I listened to former Commissioner Elnan of the FTC

speak on that subject in St. Louis, and I was persuaded on what he
had to say in his observations that probably the single administrator
with exclusive responsibility where he has to stand up there and take
it is probably the most efficient type of administrator, and we also had
the fellow who has responsibility for product safety programs in
Canada call on us and tell us of his experiences, and he has to stand
up there and take it. He is the only man. He is the man who has the
responsibility for the program. He knows it, and if he makes a mis-
take he gets the ax, and that seems to be an effective operation.

Senator Moss. It is better to have regulatory authority in one place
than diffused; is that what you are saying?
Mr. ELKIND. I am persuaded that way.
Senator Moss. Recently the distribution of free razor blades caused

an uproar due to the hazards to children. A similar public reaction
resulted from the doorknob sampling of a detergent at University

City in St. Louis.
What is the law with respect to liability and manufacturers in the

free distribution of products, and should jurisdiction of a Product

Safety Agency extend to include the power to promulgate standards

to cover the distribution products?
Mr. ELKIND. Well, I think that the tort laws, principles, as they

have developed in recent years, the fact that there has been a sale, or

whether or not there is a sale doesn't make any difference as far as lia-

bility is concerned. The distributors of the safety razor in the news-

papers, I believe, have been sued for both compensatory and punitive

damages, and I would think that that would be a valid lawsuit of

some substance, depending on the injury that is suffered.
Now, the Commission—my thinking would be that the agency,

whether it be the Commission or HEW or whoever, should certainl.\

have the power to regulate distribution of products, whether there be

a sale involved or not.
Senator Moss. Then you think there is common law structure' 

that

is, ordinary tort law structure available, but you think also that there

ought to be some regulation in the Commission?
Mr. ELKIND. Yes, because they respond to different problems, Mr.

Chairman. The tort law remedy is an after-the-fact remedy. It is after

the damage has been done. And what our concern should be, it seems

to me is to eliminate the damage in the first instance. That is where,

I think, we have to operate.
Senator Moss. You indicated that you support the administration

bill, which authorizes private litigation to enforce standards. The

Commission bill contains a provision for private remedies, but in

addition, it states:
Compliance with consumer product safety standards, regulations, or 

orders

under this act shall not relieve any person from liability at comm
on law or

under state law to any other person.

Now, returning to the administration bill. Would the section per-

taining to private suits supersede any other private law or State law

statutes with respect to liability?
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Mr. ELKIND. I listened to Secretary Richardson's response to that
question when he said he did not dunk it would. I certainly would
hope it would not, and I would strongly recommend that, if there be
any question about it, that there be some saving clause written into the
legislation to make it perfectly clear that common law remedies will
survive, No. 1, that does not affect the common law, and No. 2,1 would
hope that there would be some safeguard written in to protect an in-
jured consumer who was confronted with the defense that the product
that injured him complies with a Government established standard,
because that can have tremendously persuasive impact on the jury or
fact-finder that is passing on a question of negligence.
Let me take the Flammable Fabrics Act for example. You all know

that that standard is totally inadequate. Yet, when a lawsuit comes
along, the manufacturer is able to develop in the course of the trial
that the garment involved did comply with the Government standard.
Many lawyers won't even take a flammable fabrics case because they

sent the fabric to the laboratory and had it tested and the report came
back that it passes the Government standard, and regardless of the
injury to the child, the lawyer may turn down the case and feel that
it is hopeless to pursue the matter further. It happens not to be true,
but this, as a practical matter, is what usually does occur.
So, I would hope that there would be something written in the

legislation to protect the injured consumers—that is, consumers who
are injured by a product that meets Government standards—from the
overwhelming impact of introducing that fact to the trier of the issue.
Senator Moss. Thank you.
Both of these bills ignore the problem of stockpiling of products

after safety standards are promulgated but before it becomes effective.
For what reason was this done, and what do you suggest that we do
to prevent this problem from existing?
Mr. ELKIND. I frankly don't know how to meet that problem except

on an ad hoc basis. I think there should be some power in the agency
to deal with it. It is an oversight, and yet you can't be specific without
being possibly terribly unfair to manufacturers under certain
situations.
In other words, there are hazards and hazards.
Senator Moss. If the Congress should adopt the administration bill

and establish a Consumer Safety Administration in the office of HEW,
what factors of independence would you recommend be given to this
office?
Mr. ELKIND. Well, if it does turn up in HEW, I would want to see

the man who is delegated the responsibility as the administrator have
control over his budget, his allocation of manpower, and I certainly
would hope that there would be the in-house advocate, that is, the
ombudsman if it is in there, to give it additional visibility and vitality.
Senator Moss. At least that much to give it some degree of in-

dependence to operate?
Mr. ELKIND. Yes, sir.
Senator Mossin its interim report, the National Commission on

Product Safety proposed the adoption of the Child Protection and Toy
Safety Act. Has this act been implemented to your satisfaction?
Mr. Eutirrn. No, sir, it has not.
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Senator Moss. Is the failure attributable to the legislation or lack
of sufficient manpower and funding to devote its implementation and
enforcement by FDA?
Mr. ELKIND. It has not had enough manpower, funding. It has not

had the priority that it deserves, and that is why the situation is
still unsatisfactory. The legislation is there.
Senator Moss. In your testimony you state that $1.1 billion could be

saved each year by an effective system for making product safety
used.
Did the Product Safety Commission make an estimate as to how

much it might cost to increase the safety level of consumer products to
achieve this saving and avoid 4 million injuries per year?
Mr. ELKIND. Well, it was impossible to do that on an across-the-

board basis. In fact, the estimate that I have quoted is more or less
of an emperical figure. It is not valid statistically either. But we did
learn, Mr. Chairman, that many products could—many hazards could
be eliminated at a minimal increase in cost.
For example, let's take the house, because houses today are selling

from $20,000 up, and the patio doors, the glass patio doors that are
made with plate glass, could be changed to tempered glass, an in-
crease of maybe $10 per pane. It is an infinitesimal portion of the price
of that house. And I think that there are---that of the many things that
we went through, during the course of the Commission hearings, there
weren't any that I can think of offhand, as I sit here, that required a
great increase in costs to the consumer.
Senator Moss. Does increasing the safety level of a consumer product

always imply an increase in retail costs?
Mr. ELKIND. It is fair to say that it does, but you might be talking

about a very, very small amount, and then after the turnover, that is,
after the production line is changed around, and the manufacturing
procedures go long over a period of time, it is possible that the cost
would vanish, absolutely vanish.
Senator Moss. What you are saying is that cost is nearly always a

factor in making a change in production procedures, but over the long
course it may not necessarily cost more to produce the unit after that
initial cost?
Mr. ELKIND. That is exactly right.
Senator Moss. I certainly appreciate your testimony, your familiar-

ity with the legislation in the long period of time you have spent on
the study. It gives you a background that is probably unequaled by
any of the witnesses who have come before us, and so I am pleased to
have you here. I do apologize for having held you so late, right through
the noon hour.

Senator Cook is making a telephone call. I don't want to preclude
his opportunity to ask you a few questions, if he has some, but I did
want to tell you how much I appreciate your appearance and your
testimony, and also Dr. Hill, too.
Mr. ELKIND. Thank you, Senator.
Senator Moss. We didn't call on you specifically for any statement,

Dr. Hill. Did you have anything you wanted to say into the record?
Dr. HILL. I didn't prepare a statement, Senator, because the Com-

mission was essentially unanimous in its conclusions of last year, and
although there may be some question about the lawyer's rhetoric, Mr.
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Elkind has written his own testimony, and it may not read the same
way if I had written it, but we are certainly essentially in agreement
with it.
I would like to point out two things which I think are important.

One was a question of exports. We felt that we shouldn't send junk to
our friends overseas and we also feel that they shouldn't send junk
to us, and as I understand, in the Safety Act of 1966, that all motor
vehicles and all equipment parts that are imported to this country at
present conform to the consistent standards set by the Department of
Transportation.
Another point that was brought up this morning, the question of

inventory we have faced, and I mentioned this as a member of the Mo-
tor Vehicle Safety Advisory Council, because the seats for children
in automobiles have been subject to a standard, and we now find that
there is an existing inventory of these unsatisfactory and unsafe seats,
and what we are asking here is the Secretary of Transportation to is-
sue what is called a consumer advisory, simply saying that these are
unsafe products, buy them at your own risk. I think we will have to
have something of this nature in our proposed legislation so that we
would be able to deal with the inventory problem by advising the
consumer not to purchase it.
Thank you.
Senator Moss. Thank you very much.
I am glad you called our attention to the fact of the automobile

safety features, that we require imports to meet standards that have
been laid down for automobiles in this country when there is no rea-
son to believe that that should not be done with any other consumer
products coming in.
When we were dealing with the Meat Inspection Act, we provided

that meat being imported had to be either inspected here or be in-
spected there under conditions that were certified to be equal to the
inspection to which it was being subjected here.
Mr. ELKIND. Did I understand, correctly, Senator, that Commis-

sioner Edwards had testified that it would be impossible to inspect
the factories overseas in connection with the administration program?

Senator Moss. I think he testified that way, and it was put in such a
broad thinking, that if everything had to be subjected to inspection,
it would be impossible to administer because of the size of it, and I
don't visualize it that we would have to go and inspect everything.
If the product didn't meet a certification of the standard, then

there would be a problem. But with certification, I don't see why we
couldn't have imports continuing to meet our standards.
Dr. HILL. I think a further point there, just from personal experi-

ence, one can buy a television set now just put in the carton, packaged
overseas and brought right up to the retail, and at that point it bears
a label of certifying laboratories in this country, which in some States
it must have in order to be sold.
So that some of our independent agents at these underwriters labora-

tories have means worked out for determining compliance with their
standards before the product is imported to the country. This is done
regularly.
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Senator Moss. Well, Senator Cook has gone to vote. Maybe we can
just stand in an informal recess. It shouldn't be more than 3 or 4 min-
utes until he is back, and maybe I can start making my tracks over to
vote, too. But I wish you would remain until Senator Cook has had
his chance to ask questions.
We are in recess temporarily to the call of the Chair.
(Recessed at 1 :15 p.m.)
Senator COOK. Thank you for your patience.
I apologize. I expect we are going to have quite a few votes this

afternoon.
Mr. Elkind, does your statement bear the approval of all the mem-

bers of the Commission? In other words, do your views here really
reflect those of the Commission's as a whole, do you feel?
Mr. ELKIND. Well, it is very difficult to say because I haven't spoken

to the other Commissioners on the subject since last year. We had our
last meeting in May of last year. I haven't spoken to them or cleared
my remarks with them. At the time that we made our final report, my
understanding was that the only Commissioner who desired to ex-
press some views that weren't in the report itself was Commissioner
Ray.

Senator COOK. Well, I want to get that in the record. There is one
other thing that I did want to correct. In your statement, in quoting
from Mr. Heffron, Mr. Heffron states:
The National Highway Safety Bureau has never been provided the funds to

construct its own research and test facilities. As a result, the Bureau is depend-
ing on the automobile * * *.

This is part of your argument that the Government is not responsive
or the Congress is not responsive, and that when it gets into the field
of bureaucracy, somehow it never gets done. I would really like to
correct that, and not only for yourself, but for Mr. Heffron, because
it wasn't until June 8 of this year that this committee received
a letter, addressed as follows:
The purpose of this letter is to request Congress to authorize approprin tions

in the amount of $9,600,000 for the design, construction, and equipping of a
compliance test facility. A prospectus of the proposed facility is enclosed as
required by Public Law 91-265. dated May 22, 1970.

So the amendment was put in there in 1970, in May. They have sub-
mitted their plans, they have submitted their specifications, and as a
matter of fact, there is an executive committee meeting of the Com-
merce Committee tomorrow -lorning to consider the recommenda-
tion and to prepare a resolution to approve the $9,600,000 fund.
So I really would like to get that into the record, 

is 
Mr. Hef-

fron gives the impression that somehow or other it s somebody else's
fault, other than just a matter of time before plans and specifications,
located in a community in Ohio, along with testing facilities, could
be found, and I just wanted to get that in the record, because I believe
it gives a wrong impression.
Mr. ELKIND. I understood the focal point of his criticism was not

toward Congress. He felt that Congress, I believe, and this is my
understanding of his report, that Congress has given the powers and
has backed up the Agency on their reasonable requests, but his con-
cern, and it seems to be borne out by what you just put in the record,
Senator, that the agencies themselves do not make the requests.

66-631-71—pt. 1-11
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Senator CooK. Let me 'tell you the unfortunate part about this,
which can happen to your bill or any other bill, as far as thinking a
month proposal could be a millenia. I don't know of any other in-
stance in Congress, and I have not been here this long, I guess, that
an agency is faced with the problem an agency is faced with in regard
to a resolution to build a facility, because Congress in its great wisdom,
which will be doubtful, wrote into that act that it had to have a resolu-
tion of approval from the Senate Public Works Committee, the House
Public Works Committee, and the House Committees on Commerce
and Foreign Relations, so I might suggest to you that somehow or
other the Department of Transportation in its great wisdom had to
figure out how on a given time to get the approval of four eommittees
of the Congress before it could even get the funds and proceed to
build it, so I can only say to you that that also could happen to your
bill.
Now, let's get down to some of the things in themselves, because

I have some problems.
Now, from reading 9832 section 9, sustaining an interim standard,

"Unless the party, ascertaining its invalidity, establishes by clear and
convincing proof that it is arbitrary;" section 14(c), sustaining Haz-
ardous Products, "Unless the product ascertaining its invalidity estab-
lished by clear and convincing proof that the order is arbitrary," sec-
tion 16(c), the burden of proof being on the manufacturer

' 
18(d) au-

thority of the Commission to disclose trade secrets, if it determines
that it is necessary to carry out the purposes of this act.
Now, an apparent conscious effort seems to have been made with

the Commission to make a substantial shift of the burden of proof.
Now, if so, what evidence did the Commission have to totally and com-
pletely shift the burden of proof?
Mr. ELKIND. Well, in the instance of the carbon tetrachloride ease,

where the Government had the burden of proof, it took 2 years before
the FDA was successful in having that removed from the marketplace,
and there is a product that was generally acknowledged by all sci-
entific men as being hazardous. But with the complexities of legal
procedures and the need to get supporting evidence, which I under-
stood was later developed through depositions, it took a long time to
obtain, and people continued to be exposed for an unreasonable length
of time, by my standards, to the hazards of carbon tetrachloride. Un-
reasonable, because everybody knew 2 years before it was finally
banned.

Senator COOK. It is on that basis that you felt that this should apply
to the entire industrial concept of product safety?
Mr. ELKIND. So as to avoid continued exposure after risk is known,

and identified.
I think then the Government should be unhampered and unfettered.
Senator CooK. What do you think its responsibility should be if in

fact it does this and in fact it shifts this burden and it is determined
the actions of the Government were erroneous?
Mr. ELKIND. I think the Government should be liable.
Senator COOK. Should this be built into S. 983?
Mr. ELKIND. I think it should.
Even if it is not in there, the Government would be liable.
Senator COOK. How long do you think that case would take to try?
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Mr. ELKIND. A long time.
Senator COOK. Now, another thing, what is the rationale for tho

variety of hazards which you set forth in your bill?
I am really not going to ask you what each of them means, but let

me give you examples, because I think that we are laying open to in-
terpretation many, many facets of language, and I am going to give
them to you.
A-1—hazards which can be eliminated or minimized; A-3—unrea-

sonable death in the future; A-5—unsafe products; A-7—unreason--
able hazards; B-1—unreasonable product hazards. Section 7, A and B,,
8A, risk of death or personal injury. A multitude of sections where
you use unreasonable risk or death, or personal injury.

Section 16, substantial risks of personal injury to the public; 31A,
unreasonable risk of injury to the public; section 9, imminent risk
to the public health or safety; section 14, imminent hazards to the
public health.
I am wondering whether there is some way that we can sit down and

come up with substantial similar language in all of these so that we
won't subject tremendous sections of the bill conceivably to different
legal interpretations.
This is merely semantics 
Mr. ELKIND. I think that is an excellent observation, and I think

that could be done. There are too many phrases in there that are
subject to differing interpretations.

Senator COOK. Seems to me if we could get down to a standard
phraseology in all of these sections, then we would not be subject,
under our hearing procedures, an allegation of a different interpreta-
tion of each one of these, by reason of the fact that differing phrases
themselves were used.
Mr. ELKIND. I think that is correct.
If they are analogous situations, the same language should be

used.
Of course, there is a difference in "unreasonable" and "imminent."
Senator COOK. I am not saying we can get them all down to the

same, but it seems to me that some 15 or 16 different ones, that we could
at least come down to one or two or three.
Now, I will ask you the same question that I asked counsel for HEW,

and that is, under section 13, injunctive relief, do you really feel, for
instance, that the court can take on such tasks as orders and procedures
for product design and performance, testing and inspection, and proce-
dures for adequate quality control?
Mr. ELKIND. Oh, sure.
Senator Coox. You don't think this presents any problem?
Mr. ELKIND. No.
I think today the courts are accustomed in dealing with technical

matters. After all, the U.S. district courts are concerned with patents
and patent laws, and I don't know of anything more technical than 

ithat. And there s expert testimony, I am sure, that will be admissible
on these.

Senator Coox. Their orders usually wind up being the language
that has been submitted to them by legal counsel.
Mr. ELKIND. Right.
Senator COOK. Now, again one of the problems I have, and I ask

this question and I could even go further.
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Let's take 3 (c)
Mr. ELKIND. Of the Commission's bill?
Senator COOK. Right.
Could you qualify to be on this Commission?
MT. ELKIND. I suppose I could.
Senator COOK. Would you have to divest yourself—I consider your-

self to be a tremendous advocate of this field. I consider yourself to
be very learned in it. But I am wondering with all the language that
is in that section, whether you, as chairman of the committee that
wrote this report, have any securities or have anything that in an

i 
y

way, or 'anything n your law office that in any way involves you with
any manufacturer, with anybody that could in any way be interested,
that you could not qualify to be a member of that Commission?
Or, whether you would have to get yourself prepared to be qualified?
Mr. ELKIND. In one or two respects, I think I would have to prepare

myself.
Senator COOK. The reason I asked you is because when you create

your position of Consumer Advocate, you set out no qualifications
for him whatsoever. You merely say that there shall be in effect an
ombudsman, and you set out what he can do and what he can't do. But
you set no qualifications whatsoever as to how he shall fulfill his posi-
tion, or whether he should or should not be connected, or whether he
should have any interest, or whether he should not be the chairman
of a board, or whether he should not be president of a consumer group.
Mr. HILL. The term is limited to 7 years.
Senator COOK. Well, I know, but you can freeze in a bad appoint-

ment as well as a good appointment.
Mr. HILL. But the idea was that it would be a one-time proposition

to which the person could not be reappointed and that he either makes
money 'before or after the job, but while he was on the job—
Senator COOK. I don't think it says he cannot be reappointed.
Mr. HILL. I am not looking at the language. I am looking at the

intent.
The intent was it would be a single 7-year term.
Mr. ELKIND. By 7 years, the job ought to be done.
Senator COOK. Sir?
Mr. ELKIND. In 7 years, the job should be done.
Senator COOK. That is a very interesting point, because that pre-

supposes that somehow or other the job will be totally done and that
nothing after 7 years will be. considered a new product that might be
hazardous, or there will be no development of new products, and I
can't see how that you could conceivably think with at least, I hope,
that the ingenuity that this country possesses, to invent and to create,
that you would say this job would all come to a conclusion within
I years.
Mr. ELKIND. Comparatively speaking.
Mr. HILL. The first 7 years would be the most difficult.
But if, you look at section 4, it does say the term will be limited to 7

years.
Senator COOK. I think what that means, it would be limited to 7years, but would you want the language in there that he cannot be

reappointed?
Mr. HILL. We intended that yes.
Senator COOK. Well, now, suppose you get an outstanding Consumer
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Advocate, who knows this entire field, who is fully and completely
aware of this. Would you merely want to take this individual out of
that position and put somebody in who is not familiar with it, and who
would not take the position that an Advocate who had 7 years experi-
ence would have had?
Mr. HILL. I don't have the number, but we have a number in the

Constitution that does that to the Presidency.
Senator COOK. Yes.
Well, I hope we put the President of the United States in a different

position that we Put an ombudsman.
I know a lot of newspapers that have ombudsmen, but I never really

thought that they really represented the subscriber, or somebody who
they write about in their newspaper.
Mr. HILL. I think the concept we had in mind was going to be a per-

son who would be as independent in his relationship with the con-
sumer and consumer's welfare as the President would be in the welfare
of the entire country.

• Senator COOK. I won't argue the point any longer.
Mr. Elkind, don't you feel there is an inconsistency in applying no

qualifications to the Consumer Advocate, and tremendously restrictive
qualifications to the members of the Commission?
Mr. ELKIND. Our rationale, Senator, was that the Commissioners

would have a peculiarly sensitive quasi-judicial function to perform,
quasi-judicial, and because they would be passing on equities between
consumer and manufacturer, that they should be above suspicion and
above criticism in order for people to have confidence in them.
Senator COOK. But you also feel under that section you would not be

qualified to be a member of that Commission?
Mr. ELKIND. No. I would have to divest myself.
Mr. HILL. I would have to get rid of some stock. And I own a small

company.
Senator COOK. But you consider yourself an extremely strong advo-

cate for consumer protection, and you consider yourself an extremely
strong advocate of S. 983.
Mr. HILL. We were attempting to bridge the gap to solve the prob-

lem that the regulatory agency does not become captive of the industry
it regulates, and we felt by putting in these requirements, stipulations
in, at least there would be a period of 7 years when the Commissioner
was serving when he would be free and clean from any kind of
encumbrance.
Senator COOK. In section 17A, product certification is required to

show that the product conforms to all applicable safety standards, and
shall specify such standards. That is pretty broad language.
Does "all" mean that Federal, and if applicable, State and local

standards?
Mr. ELKIND. No.
It would only apply to Federal.
Senator COOK. Only Federal.
But you do feel that under S. 983, where basically product safety is

concerned, that the State filed would pretty well be preempted, do you
not?
Mr. ELKIND. I think it should, and this is what we intended.
Senator Coca. Then where applicable, you would preempt it?
Mr. ELKIND. Yes.
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Senator COOK. And that would mean Federal and, if applicable,
State and local standards?
Mr. ELKIND. Right.
Senator COOK. 180. In this section, are not the recordkeeping re-

quirements there somewhat onerous?
What I am talking about, not only are they all encompassed, but a

5-year period is necessary.
Now, does this seem pretty long to maintain records?
Why such a broad requirement?
Also, since section 21E makes this apply to foreign manufacturers,

how will they view this, and can we actually impose this on them, other
than to restrict their product in the United States?
Mr. HILL. May I answer this in this light.
There was an advertisement which appeared in a national magazine

of a refrigerator manufacturer suggesting to the housewife that she
could take her 1948 model down in the cellar and use it to store her
roses and buy a 1969 model, which had an icemaker.
That implied to us that this device was going to serve for 21 years,

and they asked the record be kept for 5 years on the device, which the
manufacturer suggested it was going to be useful for 21 years, and did
not seem to be successful.
Senator COOK. How many 1948 refrigerators are available to be put

in the basement?
Mr. HILL. He was boasting that he must have had many of them

around.
Senator COOK. Maybe that is a question for the FTC.
Mr. ELKIND. I think, Senator, if I may add to the answer to the

question, that evidence on quality control defects and claims for 5
years preceding a given date is a fairly substantial measuring stick to
determine the hazardous or nonhazardous propensities of a product,
whereas 1 or 2 years might not be adectuate for that purpose.
Senator COOK. Now, let's get to section 20, where the Commission is

authorized to obtain from any Federal department or agency, such sta-
tistics as it may deem necessary.
Now, do you consider this permissive authority or mandatory, au-

thority upon such departments or agencies to comply upon such re-
quest?
Mr. ELKIND. We used the same language as Congress gave to the

National Commission on Product Safety. That was the source of that
language.

Senator COOK. Would you want this record, then; to show that this
would be—this would be mandatory, or it would be 
Mr. ELKIND. Whatever it was we were satisfied with the cooperation

that we got from other governmental agencies.
Senator COOK. The reason I asked this, because I am wondering

whether this would apply to the Defense Department, and I am
wondering what problems it conceivably could get us into.
Mr. ELKIND. I have no comment on that.
Senator COOK. We can take the definition from hearings that have

already taken place.
Mr. ELKIND. Yes, sir.
Senator cOOK. In section 22. Exports unless waived, must comply

with standard.
Now, in a way I kind of agree with you, but I am wondering what



161

the philosophy was to impose on foreign countries standards that they
may have under existing statutory authority in their countries that
are less than or different than ours?
Mr. ELKIND. Well, we felt that Option should be given to the for-

eign countries. We felt that if a foreign country wanted to take our
substandard merchandise, that was their business, but that we should
not just dump it on them without giving them any opportunity to
.say yea or nay.

Senator COOK. As I say, I am not sure that I don't agree with you,
but I am wondering whether, if those countries—suppose they had
standards that were higher than ours? This would be a manufacturer's
problem, would it not, thathe has to comply with?
Mr. ELKIND. Yes.
Senator COOK. In regard to 28E and F, and subsection E, do you

-feel conceivably you could have two actions at the same time, one in
Federal court and one in State courts?
Mr. ELKIND. It is not spelled out, but I do not think that the Govern-

ment should brim,- actions in both the State and Federal Government.
Senator COOK. Let me ask you another thing, subsection F concern-

ing 'transcripts.
You don't exclude trade secrets in there, and I merely bring this out

because we face a situation right now of a transcript that was filed
in a criminal case, whereby information that was requested that be held
by all parties concerned, was not excluded from the transcript when
an order had to be filed in the District court, which included a copy of
-a transcript, and a great deal of information got out that conceivably
could be detrimental to the trial of the case.
And I am wondering if you would mind that this section might

be enlarged, and, let's say that rational authority would be given to
the Commission and the advocate to determine whether such trade
secrets at a particular point in a hearing or in a case, would be
excluded from the transcript of testimony?
Mr. ELKIND. I think that would be appropriate.
Siinator COOK. Now, I have got problems with the one section, and

the chairman will probably grin when I ask you this, but this is one we
had with S. 986, one we had with S. 3201 last year,and that is that in
81, the informal rulemaking:, provisions of title 53 of the Code, are
mandatory for all proceedings involving consumer product safety
standards.
Now, doesn't this a little bit trample on fair play, or due process

in a rather heavyhanded manner, so as to leave any hearings at the
discretion of the Commission?
I only use this in regard to sections 556 and 557, as to the right of

the hearing, as to the right of examination, as to the right to interject
into a hearing.

Isn't the route of section 553 with an advocate, as you put it, really
depriving under the rulemaking procedure, any real opportunity for—
in this instance, for a defendant to present a case before the com-
mission?
Mr. ELKIND. If you are talking about theoretical fair rules of com-

bat, fair rules of play, I agree with you. But lurking in the back-
ground here is a party, which is the public, and while the parties are
-acting out their charade in going through these formal procedures,
-people continue to be injured.
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Now, something has to give way, and in that situation, our judg-
ment was that the thing to give way would be the rules of combat, so
to speak, and that the informal procedures should apply so that the
Government can move quickly and expeditiously. '
Senator COOK. Would you advocate the repeal of sections 556 and

557, then?
Mr. ELKIND. Certainly not. I certainly would not.
But as it applies to the products safety problem, I think that the

Government should have the option of going either route. If the Gov-
ernment feels that the informal procedure should be followed, that it
is in the interest of the consumer to do that, they should have that
prerogative.
Senator COOK. Would you be amenable to including also sections

556 and 557 if you would allow the Commission to have injunctive re-
lief to enjoin a sale?
Mr. ELKIND. I don't feel the same way about injunctions as was

expressed here earlier today.
I think the courts are loathe to give injunctive relief. Most judges

feel that an injunction is a very drastic remedy, and that they will
only give it on a strong showing of probability of success and where
the applicant for the injunction is able to make out a fairly good case
right at the threshold of the lawsuit, and where there is inadequate
remedy at law.
Judges don't give injunctions very easily, except in labor cases.
Senator COOK. Isn't it just a serious situation to deprive due process

at the rulemaking level?
Mr. ELKIND. I don't like it, as a lawyer, as an advocate as one who

likes to fight a battle with fair rules, you know, that protects me.
But in a health situation, I didn't like the Carbon Tet case. See,

these things bother me.
And when something has to give, even though I am a lawyer, I

say health comes first.
Senator COOK. I agree. I am not disagreeing with this at all.
But what I am trying to do is combine the two where at least

temporary injunctions, or, for instance, such as the Agriculture De-
partment, where under its meatpacking provisions, it can physically
lock up a plant, it can require that all products be taken off the market.
And yet, under the rulemaking procedures, it still authorizes section
556 or 557 in regard to the rulemaking to at least impose the basic
theory of due process.
And I am wondering if the same kind of language and the same

authority based on tests, because after all, as the gentleman indicated
this morning, if they are going to take a product off the market, they
have got to be safe, when they move to take it off the market, par-
ticularly since under this section it seems to me that we have totally
turned around the burden of proof.
Mr. ELKIND. Well, if the burden of proof situation is as set forth

in the Commission's recommendations, that is a very important tool
for the Government in these cases.

Senator COOK. Also I notice—this is my last question under section
983—that you would not be—you would not object to any act that a
citizen miglif well take in a matter of mandamus against the Admini-
strator?
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Mr. ELKIND. Certainly not providing there is an acknowledgment
that the citizen has a standing in court.

Senator COOK. Absolutely.
Thank you very much.
Senator Moss. Thank you again, Mr. Elkind, and Dr. Hill. We

appreciate it very much.
Mr. ELKIND. It is very heartwarming to see the familiarity of the

committee with the proposed legislation.
Senator Moss. We are in recess until Wednesday morning at 9:30.
(Whereupon, at 2 p.m., the hearing was recessed to resume at 9:30

a.m., Wednesday, July 21, 1971.) -
(The following information was subsequently received for the

record:)
ARNOLD B. ELKIND,

New York, N.Y., July 20, 1971.

Hon. MARLOW W. COOK,
Old Senate Office Building,
Washington, D.C.
DEAR SENATOR COOK: At yesterday's hearing on consumer product safety legis-

lation you expressed concern regarding the provision in S. 983 that informal rule-

making administrative procedures (5 U.S.C. 553) should apply to all proceedings

for the purpose of establishing, amending or revoking a consumer product safety
standard or other regulation pursuant to the Act.
You questions stimulated me to examine the Report of the President's Advisory

Council on Executive Organization to determine that Commission's observa-

tions on the usefulness of formal administrative procedures.
I would expect the Administration to rely heavily on the conclusions of this

distinguished panel but its teachings are not reflected in S. 1797, which opts for

formal procedures.
The Ash Commission came down strongly in favor of utilizing informal pro-

cedures and seems convinced that much of the ineptitude found in the regulatory

process can be traced to the over-judicialization of agency processes. The ra-

tionale is summarized at page 52, wherein the Ash Commission Report states:

"The discharge of this quasi-legislative function can be impeded by undue

deference to judicialization. Resolution of policy matters requires a type of flex-

ibility that is unknown in our traditional common law judicial setting. Adminis-

trative agencies were established for the very purpose of placing technical ex-

pertise in a single forum and channeling to it problems which require that ex-

pertise for resolution. The judiciary, by design, does not share this characteristic

with administrative agencies. Thus it is appropriate to apply considerably more

stringent evidentiary rules in judicial than in administrative proceedings be-

cause care must be taken to protect jurors from matters which have not been

subjected to the rigors of cross-examination and expert opinion. Administrative

agencies, however, enjoy a degree of technical competence in their areas of ex-

pertise which permits them to receive and evaluate submissions that have not been

subjected to protective common law procedures. Indeed, such regulatory objec-
tives as encouraging the broadest possible public participation and the expeditious
resolution of issues can seriously be frustrated if agencies are overly concerned
with rigorous judicial procedures and attitudes."
Nor is this an obscure reference in the Report. You will find the same theme

restated at pages 21, 22, 34, 35 and 49. The Ash Commission found that a formal
proceeding deciding an issue on an ad hoc basis generally does not provide a
precedent and hence there is no anticipatory value to the formalized operation.

A regulatory agency must be enabled to anticipate problems without the need
for, and long before, the culmination of protracted proceedings.

You, as a former Judge, and I, as a trial lawyer, are troubled by this prob-
lem but the Ash Report gives me philosophical comfort that the trade-off of
procedural safeguard involved is worthwhile—particularly when lives and
health are at stake.

Respectfully yours,
ARNOLD B. ELKIND.
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CONSUMER PRODUCT SAFETY ACT OF 1971

WEDNESDAY, :tint 21, 1971

UNITED STATES SENATE,
COMMITTEE ON 

COMMERCE,TV a8hington,D.0

The committee met, pursuant to recess, at 9:30 a.m., in room 1202,
New Senate Office Building, Hon. Frank E. Moss, presiding.
Present: Senators Moss, Hatfield, and Stevens.
Senator Moss. The hearing will come to order.
Today we resume hearings on product safety legislation. Secretary

Richardson, Mrs. Knauer and Dr. Edwards spoke in behalf of the
administration bill, S. 1797, and proposed the reorganization of the
Food and Drug Administration. Under that plan, a new Consumer
Safety Administration would be established composed of an Office of
Drug Regulation, an Office of Food Regulation, and an Office of
Product Safety Regulation, The Secretary indicated that the final
authority for standard promulgation would be delegated to the ad-
ministrator of the new unit.
Mr. Arnold Elkind, chairman of the National Commission on Prod-

uct Safety, spoke on behalf of the Commission bill, S. 983. Mr. Elkind
underscored the importance of establishing an independent agency
with clear channels of accountability and visibility, an independent
budget and commissioners with fixed terms of office. He also criticized
the administration bill for lacking a provision for a consumer safety
advocate and for creating burdensome guidelines on the release of
information obtained under the act.
As a result of our session on Monday, this committee is in a better

position to resolve differences between the two bills to try to come up
with a strong Federal product safety program that would guarantee
independent accountability. I look forward to receiving the views of
other witnesses who will help us to resolve the remaining issues before
the committee.
We have several very important witnesses to hear this morning, and

we will try to proceed with as much speed as possible. The Senate will
be in session early this morning, and there is always the possibility of
interruption. So we would like to move along as rapidly as we can.
Our first witness will be Dr. Lewis Branscomb, Director of the

National Bureau of Standards, and we'll ask Dr. Branscomb if he
will come forward and introduce his associates that are accompanying
him to the stand this morning.

(165)
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STATEMENT OF HON. LEWIS M. BRANSCOMB, DIRECTOR, NATIONAL
BUREAU OF STANDARDS; ACCOMPANIED BY MALCOLM JENSEN,
DIRECTOR, BUREAU OF PRODUCT SAFETY, DEPARTMENT OF
HEALTH, EDUCATION, AND WELFARE; MEL PYERSON, CHIEF,
PRODUCT EVALUATION TECHNOLOGY DIVISION, NATIONAL BU-
REAU OF STANDARDS; AND WILLIAM ANDRES, MANAGER,
ENGINEERING STANDARDS

Dr. BRANSCOMB. Thank you, Mr. Chairman. With me on my right
is Malcolm Jensen, Director of the Bureau of Product Safety in HEW;
on my left, Dr. Mel Meyerson, Chief of the Product Evaluation Tech-
nology Division of NBS, and over here on my far right, Mr. William
Andrus, who is the Manager for Engineering and Information Proc-

• essing Standards at the NBS.
Senator Moss. Thank you. We welcome you gentlemen all to the

table.
Dr. BRANSCOMB. Mr. Chairman, it is a privilege for me to appear

before this committee in support of the Consumer Product Safety Act
of 1971, S. 1797.
The President has expressed his deep concern over the multitude of

problems being confronted by the consumer in the purchase and use of
products of all kinds. The growitig complexity and sophistication of
many such products make it increasingly difficult for the untrained or
uniformed consumer to evaluate and guard against hazards which may
be present in a product or which may develop with use. Accordingly,
the President has submitted proposals to the Congress aimed at estab-
lishing a buyer's bill of rights. S. 1797 is designed to respond to that
portion of the overall bill of rights which deals with product safety.
It would do so by giving the Secretary of Health, Education, and Wel-
fare the authority to fix minimum safety standards for products and
to ban from the marketplace those products that fail to meet those
standards.
Our society is said to be affluent. The price in health and safety

exacted by technology for our affluence may seem dwarfed by the
extraordinary contributions of technology to general health and lon-
gevity. Nevertheless, we are told that in the ''United States an esti-
mated 30,000 people die and perhaps 20 million people are injured
in accidents in and around the home each year. The public is increas-
ingly unwilling to accept injury and death from the products it uses,
particularly when the hazard is concealed in a new or unfamiliar
product or technology. On the other hand, the size of the accident
toll itself may reflect a public reluctance to pay the fall bill for safety.
People still smoke cigarettes in spite of fateful warnings on the pack-
age. Others, and I am one of the most enthusiastic, buy skis for the
deliberate purpose of an exhilarating experience that cannot be freedof all risk. No one expects all products to be foolproof. But the buyer
has the right to assume that product design contains all of the eco-
nomically feasible features that can be made to reduce hazards in use,and a right to know the nature of the hazards to which he may exposehimself, his family, and his neighbors. The enactment of S. 1797 wouldprovide a big step toward these goals.
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It is not my purpose, nor do I feel qualified to discuss the many
detailed features of the legislation that is before you. I would prefer
to concentrate on two points which I believe should be fully under-
stood in your consideration of any legislation that would authorize the
establishment of mandatory consumer product safety standards. First
is the need to recognize that the development of effective, yet eco-
nomically feasible safety standards can be a very difficult technical
endeavor which can make heavy demands on even the most talented
scientists and engineers. Second is the importance of utilizing fully the
reservoir of such talent that is potentially available through the nu-
merous private organizations that produce voluntary standards in
this country. In addition, I shall comment on the ways in which the
National Bureau of Standards contributes to product safety in co-
operation with other Federal agencies and with the private sector,
and is preparing to expand its capability for this cooperation.
The technical sophistication required to produce a product standard

is not obvious to those who are not engaged in standard production or
use. I regret to say that even within the scientific community there
are many who tend to underestimate the difficulty of good standards
development. A brief description of a standard that is in the final
stages of development through the Voluntary Product Standards
Procedures of the Department of Commerce may serve to illustrate
my point. The product being standardized is a polyethylene plastic
container, commonly known as a jerry-can, used to carry gasoline or
other petroleum products in the back of an automobile or boat, and
for storage around the home. This appears to be a relatively simple
product.; yet the technology involved in its standardization is complex.
Moreover, most of the critical characteristics of jerry-cans relate to
safety because of the highly combustible nature of the petroleum
products they normally contain.
The standard is a technical document that defines and explains in

unambiguous terms the various requirements which the product should
meet. A good standard, particularly one that ultimately may become
mandatory, should be sufficiently precise in its language to withstand
legel scrutiny and at the same time effectively communicate technical
instructions which may be relatively complicated. The jerry-can stand-
ard includes requirements concerning the plastic material from which
the container is made, its capacity and increments of size, stability to
avoid tipping, conditions of the pour opening to permit easy pouring
and positive sealing, handles that permit firm gripping and resist
breakintr under load, easily seen colors, high container strength, low
permeability to petroleum products, resistance to chemical attack by
petroleum, suitable and standardized markings, and proper labels in
accordance with existing laws.
The standard also describes the inspection and test methods to be

used by manufacturers and inspectors to establish conformance of the
product. The formulation of these particular test methods required the
skill and knowledge of plastics scientists and engineers, mechanical
engineers and chemists. These people, drawn from industry as well as
NBS, surveyed and considered test methods in existence to select any
that would be appropriate for a particular characteristic. Where none
existed, new test methods had to be developed. In all, this relatively
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simple product requires 10 different test procedures. These involve
requirements for conditioning of test specimens; determination of the
softening, point of the plastic to assure serviceability in warm places,
and of the brittleness temperature to avoid cracking in cold tempera-
tures;  a closure test to insure a tight seal; a handle strength test; a
drop test to insure that the strength is adequate to withstand rough
handling; a tipping test to insure stability on inclined surfaces; a hy-
drostatic pressure test to insure against rupture if the contents should
become heated and generate increased pressure; a permeability test to
insure no undue loss of fluid through the plastic during prolonged
storage; and a petroleum resistance test to fully ascertain that the con-
tents do not chemically attack the plastic.
Fortunately, in this ease, appropriate test methods for determina-

tion of some important characteristics such as the softening point and
brittleness temperature of the plastic materials already existed.
Through the continuing efforts of the American Society for Testing

and Materials and other private organizations, procedures for these
•and many other frequently used tests have themselves been standard-
ized. These well established ASTM test procedures, or appropriate
modifications thereof, frequently can be incorporated in product stand-
ards with consequent savings in time and effort in test development.
However, we must not lose sight of the fact that each such test proce-
dure refererc,ed in a product standard may represent hundreds of man
hours of testnical talent contributed through the voluntary standards
system to its development and continuous updating. The jerry-can
standard I described makes use of five such ASTM standards.
I do not wish to imply that the development of every test method is

a major engineering endeavor. Indeed, some of the procedures such as
the drop strength test developed for jerry-cans, are quite simple. This
consists of dropping the filled container from a prescribed height so
that it lands in various positions on a flat solid surface, and examining
it for damage and leaks. However, numerous technical judgments are
involved in even this simple test. An appropriate distance of fall must
be specified, so that vulnerable areas, such as the corners, are exposed.
The temperature of the fluid in the container is specified, and two series
of drops at widely differing temperatures are required because the
behavior of some plastic materials changes drastically with tempera-
ture. Such foresight can avert tragedy if a jerry-can filled with gasoline
slips from the mittened hand of a winter sports enthusiast and falls
on the hot engine of his snowmobile.
For a jerry-can to be made in accordance with the standard I have

been discussing, it must meet or exceed the minimum limits set for
each characteristic as measured by the prescribed test methods. If it
should fail any single test, it would not be in compliance with the
standard. All of this is reauired so that the public can feel assured
that any plastic jerry-can made to conform to the recommended volun-
tary product standard will be reasonably safe. This is a relatively
simple product. For products having involved combinations of elec-
trical, mechanical and thermal characteristics safety standard develop-
ment becomes far more complex.
At the National Bureau of Standards we firmly believe in, support,

and encourage the activities of the private organizations engaged in
producing voluntary performance and safety standards. I am pleased
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to see that S. 1797 seeks the aid of the private standards sector in pro-
viding needed safety standards. We have long worked with the private
standards writing community and have the highest respect for the
technical talent available to most of these organizations. There are
some 400 such standards writing bodies. It would be impossible to
match in any single Government agency the technical know-how oper-
ating in the private standards sector.

Unfortunately, these well established procedures which have gener-
ated the thousands of voluntary engineering and commercial standards
used in the manufacturing and marketing activities of our country,
have in the past seldom been focused on the development of consumer
product safety standards.
Consumer products are inadequately covered by safety standards.

Only about 15 of the 400 standards writing organizations are active
in writing consumer product standards. We know that the system
works well when the interested parties, including buyer and seller, are
adequately represented. Standards for industrial materials and com-
ponents, for example, are generated by sophisticated engineers from
buying as well as selling organizations. Technical validity then be-
comes the basis for accommodation of their differing commercial
interests.
The missing element with regard to consumer product standards has

been adequate technical representation of the consumer interest. It is
difficult to find technically qualified independent representatives of
the buying public who could afford to pay their own way. Many stand-
ards bodies would be unable to provide independent funding for their
participation. S. 1797 would seek to mitigate such financial problems
by contributing to the cost incurred in the development of a good
standard, where such contribution is likely to result in a more satis-
factory standard.
Apart from the requirements of the act which would request the

private sector to prepare standards, it will create a more general con-
cern and stimulate private sector supportive programs on a broad
front. Indeed, the Product Safety Commission report and the fact that
product safety bills have been introduced have already stimulated
private standards bodies to reexamine their positions and become more
active in the production of consumer type standards.
We at the MIS are trying to improve our own partidipation and our

influence on the voluntary system. We are working closely with the
American National Standards Institute on a "Guide and Format for
Consumer Product Standards," a standard for consumer standards, if
you like, to insure that important safety features are no longer over-
looked. Legislative attention to the product safety issue has been an
important prod, as would the resulting regulatory action. But we see
the new national electronic injury surveillance system of HEW and
the new systems analysis approaches to safety, that we and others are
developing, allowing a new surge of voluntary safety standards work
in identifying hazards and finding solutions. We will nurture such a
renewed voluntary effort, for we consider the nongovernmental talent
for standards development of very great importance in insuring work-
able standards. But we are also ready to help HEW with its efforts
under this bill where the private voluntary standards system does not
meet this challenge.

•
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The interest of the National Bureau of Standards in this legislation
stems from our conSiderable concern with consumer product safety,
our existing close relationship with the Bureau of Product Safety
(HEW), our activities in this area with the private sector, and our
own standards writing activities.
We believe that equity in the marketplace is enhanced by mutual

trust and respect between buyer and seller. Any assistance given to the
buyer and seller to further the cause of informing the consumer and
protecting him against unforeseen hazards in products should improve
that relationship, as well as offer increased protection to both. At NBS
this has long been an underlying objective of much of our technical
activity. During the past 2 years, we have given even greater emphasis
to strengthening our capabilities and increasing our activities to pro-
mote the credibility of the marketplace. We are emphasizing existing
programs in fire research, flammable fabrics, standards for safe and
healthful 'buildings, and accurate and fair commercial weights and
measures. We are actively reorienting many activities dealing formerly
only with industrial products and materials toward performance and
safety of consumer end products. Our Product Evaluation Technology
Division is refocussing on• the development of good test methods for
the safety aspects of consumer products and our Office of Engineering
Standards 'Services is increasing its production of consumer product
standards. Our Technical Analysis Division is working on the systems
approach to consumer product safety.
NBS is also involved in product safety activities of other Federal

agencies. This is a service we perform at the request of agencies such
as the Department of Transportation, the Federal Trade Commis-
sion, and many others. In the past year we have investigated 49 fail-
ures in products and systems, most of which involve some aspect of
public safety. The products involved range from buildings damaged
by earthquakes, and aircraft with failed landing gear, to inadequate
firemen's helmets.
In this important area we are starting a failure avoidance program

to integrate our work on materials science, structural engineering, and
the analyses of catastrophic structural failure. Methods of material
selection, performance measurements, and design criteria will be de-
veloped that can be incorporated into building codes, bridge and high-
way structures, and other voluntary or mandatory standards intended
to reduce loss of lives and property. Nondestructive testing methods
for assurance of material and structural integrity also will be devel-
oped, and services to other governmental agencies and the public in
failure-analyses and avoidance will be provided.
We recently initiated a program to assist the law enforcement

standards laboratory of the Justice Department in providing stand-
ards for protective clothing and equipment for law enforcement offi-
cers. The knowledge gained from this program could very well be ex-
tended to providing safety equipment for other segments of the popu-
lation. We have also had the responsibility for standard Q for devices
for household refrigerators which enables entrapped children to open
the doors and avoid suffocation. Last month we approved for publica-
tion a safety standard on picnic coolers which should help to elimi-
nate the problem of out I.:winch( of children in these devices.
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We have already established an effective working relationship w
ith

the Bureau of Product Safety (HEW) in many areas of product

safety. Interagency cooperation is facilitated by the fact that the 
new

Director of that Bureau is a recent alumnus of the National Bureau of

Standards. Mr. Jensen is well aware of our capabilities and interests i
n

contributing technical support as encouraged by section 20 of S. 1797.

We are now cooperating effectively in the execution of our joi
nt re-

sponsibilities under the Flammable Fabrics Act, and we have for over

a year had an agreement with EDA to provide technical support under

the Toy Safety Act. Under the proposed legislation, we are prepared

to extend our support of HEW by expanding our activities to other

consumer product areas, particularly in the development of test

methods and standards for safety in areas dealing with thermal
,

electrical, and mechanical hazards.
The two major private organizations in this country concerned with

consumer standards are the American National Standards Institute

(ANSI) and the American Society for Testing and Materials

(ASTM). NBS staff members hold more than 250 positions on their

technical standards committees, and serve on their, policy boards a
s

well as on many of their standards making committees. NBS can

exercise influence through participation in these organizations, for

example, through NBS staff members on the Consumer Council of

ANSI, and on the Committee of Consumer Standards of ASTM. The

newly appointed chairman of the Consumer Product Safety Com-

mittee of ANSI is an NBS staff member. Our offer to provide the lead-

ership of ANSI committees dealing with the safety of toys for pre-

school children and with home playground equipment has been favor-

ably received and further reflects our intent to support technically the

statutory responsibilities of HEW in the area of toy safety. But we

need this legislation if we are to be fully successful in our objectives.

We have recently formed in NBS a new Engineering and Informa-

tion Processing Standards Council; one of its functions is to insure

that the public interest is most effectively represented by each of our

representatives on these committees. In all of these relationships, we

seek to offer our experience and technical expertise in strentghening

organizations engaged in providing consumer standards and thus en-

hancing their abilities to respond effectively to the proposed legisla-

tion. We have appointed a Standards Manager, Mr. Andrus. to insure

that our staff understand and execute our policy and feed back to

management their experiences at the standards fable.

In conclusion, Mr. Chairman, let me emphasize that standards must

be written for meaningful Federal regulation of products. It is clearly

not enough for Congress to tell manufacturers to make "safe products."

I urge you to enact a mechanism for generating standards which will

be reasonable and technically precise, and contain reproducible test

methods. I believe that the Department of Health, Education, an
d

Welfare, which already has considerable experience and facilities i
n

the areas of product, drug, and food safety, is well equipped to
 ad-

minister a standards generating mechanism, and could operate 
more

quickly and efficiently than any new, independent agency. Und
er the

plan envisioned by S. 1797, HEW would incorporate technica
l and

user experience with products in the standards writing proced
ure. The

66-621-71-pt. 1 12
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National Bureau of Standards recognizes this essentially interactive
-and cooperative aspect of standards writing. We are deeply concerned
.about the consumer aspects of this field and we are seeking to broaden
our capability for the development of consumer product test methods.
We stand ready to cooperate fully with HEW in implementing a new
consumer product safety mandate. May I strongly urge your support
for the Consumer Product Safety Act of 1971,S. 1797.
Senator Moss. Thank you Dr. Branscomb, for your statement deal-

ing with the problems of establishing standards for technical
requirements.
You say, "The technical sophistication required to produce a product

istandard s not obvious to those who are not engaged in standard pro-
duction or use."
In order to follow this up a little, I wanted to ask you a series of

questions about the Department's efforts to develop children's wearing
apparel standards, so that I might understand bettor whether the
problems are primarily technical or whether the differing commercial
interests that you mention on may have had considerable influence on
the development of the standards.
When did the Department of Commerce publish the proposed need

for children's wearmg apparel standards? Do you know the date of
that?
Dr. BRANSCOMB. To give you the precise day, may I ask Dr. Clark

to join me? Dr. Clark is chief of the Office of Flammable Fabrics at
NBS.
Senator Moss. Certainly.
Did you hear the question?
Dr. CLARK. Yes, sir.
Senator Moss. The date I wanted is when the Department published

notice of a proposed children's wearing apparel standard.
Dr. BRANSCOMB. November 17, 1970.
Senator Moss. Was this the notice for need, or was this the notice that

there would be a standard?
Dr. BRANSCOMB. This is the notice of the proposed standard.
Senator Moss. I am interested in the notice for need.
Dr. BRANSCOMB. The finding that there may be a need was in January

of 1970.
Senator Moss. January of 1970. So that would be more than a year

ago. What technical information did the Department have at that time?
Can you tell me that?
Dr. BRANSCOMB. With respect to the need, Mr. Chairman?
Senator Moss. A need, yes. Need. And what technical information

regarding children's wearing apparel was available.
Did it have any? Had it done some investigation
Dr. BRANSCOMB. In terms of evidence demonstrating the need to

promulgate a standard, this evidence was made available to us by
HEW as required under the amended Flammable Fabrics Act law. It
was not all that we would have liked, but it was sufficient, we felt, to
make the finding of possible need.
In addition to that, we had some research background available to

us. This included some significant work that had been done already inthe private sector, but which fell far short of what was necessary for a
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standard of this character, and a rather modest effort
 up till that time

at the National Bureau of Standards. It was in 1
969 and 1970, Mr.

Chairman, that we first were able to get sufficient 
resources into the

flammable fabrics program to have more than a scant 
handful of people

at the Bureau of Standards available to work in this 
field.

Senator Moss. So most of your technical information
 had come from

or had been developed in the private sector, and rathe
r a small amount

within the Bureau of Standards?
Dr. BRANSCOMB. At that point in time, yes, sir.

Senator Moss. When you published this need for a stand
ard, what

comments did you receive in response to that publication
?

Dr. BRANSCOMB. We received very extensive comments, M
r. Chair-

man which led to the holding of public hearings in Jan
uary 1971.

Senator Moss. Is this the need, now, or the standard? I t
hink we're

trying to keep the two separate. On the need. Did you get 
any response

at all?
Dr. CLARK. Yes sir. There were over 200 comments whi

ch were

received after the November publication of the proposed stan
dard.

Dr. BRANSCOMB. The chairman is referring to comments on the n
eed.

Senator Moss. On the finding: that there may be a need.

Dr. CLARK. On the finding that were may be need in January o
f 1970,

they were extensive, but I do not have the exact number in my h
ead.

I am sorry.
Senator Moss. No. The January one.
Dr. CLARK. That is the January 1970 one. I do not know that n

um-

ber offhand. I can supply it, of course.
Senator MORSE. I wish you would supply it. And your recoll

ection

is that there were several responses?
Dr. CLARK. Yes, sir. There were very many.
(The following information was subsequently received for the 

rec-

ord:)
Forty-seven comments were received in response to the 

January 1970 notice

in the Federal Register that there may be need for new
 standards fbr the

liammability of children's apparel.

Senator Moss. Now, what action was taken after the time period for

comments on the notice for need had expired? Specifically, what t
est

methods were available? How actively did those test methods refl
ect

real world conditions?
Dr. BRANSCOMB. Mr. Chairman, there were test methods in exist-

ence developed by ASTM and other organizations. I am not prepared

to give you, at this time, a detailed description of the evolution of tech-

nical events during last year. I would welcome an opportunity to pre-

pare myself to do that.
Senator Moss. Well, I would appreciate it. I understand that be-

ing able to recall it in detail would be difficult. And perhaps you could

supply answers to what test methods were available? How accurately

did those test methods reflect real world conditions? How many tech-

nical man hours were devoted to the development of the standard, the

proposed standard, and from the time of need to the time of the pro-

posed rule, what technical assistance did you receive from the private

sector? And what technical problems or information caused you to

narrow the finding of need from children's wearing apparel to a pro-
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posed standard of children's sleepwear? Maybe you know that one
without reference.
Do you know why that was narrowed down from wearing apparel

to just sleepwear?
Dr. BRANSCOMB. Mr. Chairman I believe that on July 30—that is,

next week—Assistant Secretary Wakelin of our Department has been
invited to appear before this committee to discuss in detail the chil-
dren's sleepwear standard. I would suggest that it may be appropriate
to go into this in considerable detail at that time. We would welcome
such a full exposure of details. I can assure you that the standard will
be promulgated prior to his appearance before this committee, so that
you will be able to examine the actual standard that is promulgated
in the light of the background of technical events leading up to it.
I am not trying to dodge your questions, and I will try to answer

all of them that I can right now, but I did want to indicate that we
would welcome an opportunity for a full exposure of the problems
and difficulties in the development of that standard.
Senator Moss. I appreciate that, that I understand that you are

testifying really on the technical side of the development of standards.
And I will try to keep my questions in that area, because that is your
area of responsibility.
When you issued your proposed rule on children's sleepwear were

you technically satisfied with the technical aspects of the rule?
Dr. BRANscomB. We had developed a standard that was as respon-

sive to the requirements as we were capable of developing in an ex-peditious manner.
It is very important, I think, that proposed standards be publishedfor full comment, because there are problems that are called to ourattention after the publication of a proposed standard that must re-ceive serious consideration.
In the case of the children's sleepwear standard, one such problemwas the possibility that the special chemical treatments of fabrics tomake them less flammable might in fact be toxic if infants sucked onthe sleeve of the garment for extended periods of time and dissolvedsome of these chemicals. In addition, it was suggested that there wouldbe serious dermatological effects.
When some evidence of such effect was called to our attention, wefelt it essential to examine it to satisfy ourselves that we could respon-sibly proceed with a final standard.
This is an example of the kind of problem that can arise when aproposed standard is published, and those who are aware of possibledifficulties can see the details and foresee the problems.(The following information was subsequently received for therecord:)

TEST METHODS FOR FLAMMABILITY OF CHILDREN'S SLEEPWEAR
There are several hundred flammability tests. The ones most commonly usedare those recommended by voluntary standards organizations such as ASTM(American Society for Testing and Materials), NFPA (National Fire Protec-tion Association), AATCC (American Association of Textile Chemists andColorists), and ANSI (American National Standards Institute). The moststringent test uses are vertical strip of fabric. The hazard to children is consid-ered by us to be such that a stringent vertical test is appropriate. During thedevelopment of the children's sleepwear standard, there were at least eightcommon variations of such a vertical test:
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(1) ASTM D 626.-55T;
(2) AATOC 34-1969;
(3) AATOO 34-1970;
(4) INFPA 701;
(5) 'Underwriters' Laboratories 214-19691
(6) Federal Specification COC-T-191b ( Method 5902;
(7) Federal Specification 000-T-191b, Method 5903; and
(8) British Standard 3119.

Each of these test methods had shortcomings in two or more of the following
aspects:

(1) humidity for conditioning the fabric prior to the flame test;
(2) orientation of the burner;
(3) gas used in the burner;
(.0 time of exposing the fabric to the burner;
(5) control of air drafts in the-test cabinet;
(6) method of evaluating thermoplastics;
(7) laundering test for durability of flame4retardancy ; and
(8) criteria for accepting or rejecting a fabric as non-flammable or

flammable.
Therefore, even though these basic tests provided appropriate solutions to some

-real world" hazards, no existing individual test was sufficient to assure reason-

able protection to children.

LEVEL OF TECHNICAL EFFORT AND ASSISTANCE

Proceedings were instituted for development of the children's sleepwear stand-

ard by the January 1970, finding that there may be need for such a standard. At

that time, there were 10 members of the technical staff of the NBS Task Force

on Fabric Flammability.
In November 1970, the proposed standard was published along with the find-

ing that there is need for a standard. At that time, there were 13 members of the

permanent technical staff of the Office of Flammable Fabrics.
In July 1971, the final standard was issued. At that time, there were 18 mem-

bers of the permanent technical staff of the Office of Flammable Fabrics.
We estimate that some 50% of the technical staff was involved in efforts

aimed specifically to this standard. The other 50% was engaged in lower priority

projects, including tests for mattresses, blankets, carpets, rugs and general wear-
ing apparel, analysis of accident information, and supporting research.
Technical assistance received from the private sector is not so readily meas-

ured in numbers. Innumerable technical discussions, exchanges of technical in-

formation, participation in scientific meetings, and reviews of the techneal

literature significantly assisted us in developing the Standard. Furthermore,

the technical background of test methods in voluntary standards provided a

base for development of the children's sleepwear standard.

CHILDREN'S SLEEPWEAR, DRESSES, AND UNDERWEAR

In January 1970, we published a finding that there may be need for new

flammability standards for children's sleepwear, dresses and underwear. The

limited accident information available to us indicated that these garments were

Involved in an unexpectedly high proportion of apparel fires. Further research

and accident information did not clearly indicate whether underwear was, in

fact, protective or damaging to the skin. In some cases, it seems that underwear

is involved simple because of its being worn at the time an outer garment catches

fire; in other cases, the presence of underwear beneath the burning outerwear

may increase the severity of burn damage to the skin. More information is

needed to determine the need for flammability standards for children's underwear.

With respect to children's dresses, accident information continues to point to

unusually frequent involvement in apparel fire. However, there is no technology

known to us today for producing acceptable flame-retardant thermoplastics and

very light weight cottons at a reasonable cost to the consumer.

Senator Moss. This question of whether the dissolved chemicals
would be toxic, was this after the standard had been limited to sleeep-
wear or was this on all garments?
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Dr. BRANSCOMB. The principal concern here was with infants, whose
skin is more sensitive, and whose behavior with respect to the use of
the garment is obviously less controlled than that of an adult.
Senator Moss. And is this in all types of garments, or just certain

types of textiles, that this problem was apparent?
Dr. BRANSCOMB. The concern that was raised was with respect to the,

special chemical treatments of those textiles that require chemical,
treatment to enable them to pass a flammability test.

Senator Moss. And on what basis had you drawn the acceptable line ?
Did this call for a policy decision or a technical judgment?
Dr. BRANSCOMB. By acceptable line" I assume you mean the sum

total of the severity of the standard with respect to its requirements
for certain performance under ignition. That turned out very early-
to be a technical issue in the sense that one must make a careful evalua-
tion of the nature of the risk, as revealed by HEW's evidence on actual
injury cases, and then determine what sort of test method can be used
to minimize that risk. We looked at the injury data in great detail to
try to discover if there was contained within that data evidence that
one particular class of products was involved in accidents more fre-
quently than other products in proportion to their use in the market-
place.
We looked for evidence that the problem might be ignition sen-

sitivity, or might relate to the rate of propagation of flame. Each of
these factors had to be considered in order to design a flammability
standard that would in fact meet the ultimate requirement, which is
the reduction of injury. It turned out in this particular case that a
severe standard was necessary to insure that children's sleepwear gar-
ments are in a general sense not subject to the maintenance of a
flame. That is, a self-extinguishing requirement was necessary, in
effect, and no shortcut to that objective would satisfy the need. And
that is basically a technical judgment.

Senator Moss. So that was a technical judgment, you say and not
a policy decision where you established a standard line?
Dr. BRANSCOMB. I should clarify that. The Bureau of Standards'

responsibility is to evaluate the injury data, in cooperation with HEW,.
and to develop the proposed test method's and recommend the actual
standard that will protect the public in relation to that knowledge
about injuries. That recommendation of course, goes to the Secretary
of Commerce who has the responsibility to promulgate the standards.
Our responsibility is to prepare the technical recommendation for
the actual standard. That we have done.

Senator Moss. When this notice of need was published what aid'
was that to you? Did the toxicity problem surface at that time?
Dr. BRANSCOMB. I would like to ask Dr. Clark to respond to that.

He is the Chief of our Office of Flammable Fabrics.
Dr. CLARK. If we address the usefulness of the publication in the

Federal Register that there is a •need for a standard, or, for that
matter, the previous notice that there may be need for a standard,
what we find is that at that point many people became aware of the
problem who had not previously considered it to be in their domain.
And, at that point, many issues are raised.
In the particular question of side health effects, such as dermatology,

or toxicology, a manufacturer of childrens' sleepwear expressed con-
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cern to us both privately and in public hearings by the Department
of Commerce in January of 1971 on the possibility that dermatological
side effects would be very, very serious.
This is not a question that had been extensively examined previously.
Senator Moss. Were these raised in January, then, at the time of

the publication of the need?
Dr. CLARK. Yes, sir. And in December of 1970, by their letters fol-

lowing the November 1970 publication.
Dr. BRANSCOMB. Mr. Chairman, I think there is some confusion,

because there are two Januarys in the question.
Senator Moss. Yes.
Dr. BRANSCOMB. And because the first step in the process of this

standard's promulgation was a finding of possible need, the second
step was a finding of need and the issuance of a proposed standard.

Senator Moss. Right. I am talking about the first January.
Dr. CLARK. In January of 1970 a publication was made that there

may be need for a standard of flammability for children's sleepwear,
dresses, and underwear. At that time we received 47 comments con-
cerning what type of a standard might be needed, what its basis would
have to be, what real need was demonstrated, and demonstrable, what
the practicability was of filling this need, and all of the side issues
both technical and nontechnical. Those issues and questions were raised
in comments to the Secretary in response to that publication in January
1970.

Specifically, the type of flammability test methods was addressed.
For instance, should one place the fabric to be tested, or the garment
sample, in a horizontal position, as has been used, for instance, by the
Department of Transportation in auto flammability Standards ? Should
it be placed in a vertical position, which is generally a most severe test,
which is the one that we ultimately decided on? Or should it be at
some intermediate configuration, such as a 45-degree angle, which is
used for all wearing apparel and has been used since 1953.
That was a fundamental question.
Then, having once decided that simple question of the configuration,

the question is: What does One measure? And that is really where
the expertise of the NBS lies, in making those measurements in a
simple and precise manner.
So all of those issues were raised following that January 1970 pub-

lication in the Federal Register.
Senator Moss. When did this question of toxicity arise? Was it part

of this notice of need? That is what I asked.
Dr. CLARK. As part of that specific notice of need it was not. It was

raised in December of 1970 following the November 1970 publication
that there is need, and the proposal of a standard. It was raised ap-
proximately 1 month later.
Senator Moss. What was the reason for the delay between the

original notice of need and the final publication of the finding of need?
Dr. CLARK. Between January and November of 1970, extensive

laboratory work was done in the Office of Flammable, Fabrics of NBS.
That is when we had to answer these issues of the orientation, the type
of measurements, and the testing conditions that were most appro-
priate.
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The dermatology issue was not raised until December of 1970, fol-
lowing the second publication in the Federal Register.

Senator Moss. When the proposed standard was published what re-
sponses did you receive? And did those responses address themselves
to technical aspects of the standard, or more to the policy decision?
Dr. BRANSCOMB. Many of the responses dealt with the technical as-

pects.
To take one example, a very serious problem will be faced by the

many very small manufacturers of garments for children. A large frac-
tion of the children's sleepwear garments are assembled by businesses
with a handful of employees. Many of these are in the New York gar-
ment area. Because these small companies may not have facilities for
testing finished garments a lot of effort was expended to try to deter-
mine whether or not the safety that is desired could be achieved by
controlling only the fabrics out of which the garments were made. The
issue then arose, just exactly what has to be done with Tespect to the
testing of a finished garment to insure that the way the product is de-
signed will not render an otherwise safe fabric unsafe, and in what
manner may that test be carried out to insure that the manufacturer
doesn't have to destroy his entire production in the process.
Senator Moss. Was their objection, then, to the technical feasibility

of meeting the standard from the industry?
Dr. BRANSCOMB. Yes, indeed, there were such objections. There were

also people who brought us additional evidence of the urgency of the
need for a standard.
Senator Moss. And are all of the sleepwear garments on the market

meeting the standard, as far as you know, at this time?
Dr. BRANSCOMB. No, sir. First of all, the standard has not formally

been issued. And, second, the fraction of garments now on the market
that would meet, let's say, the proposed standard of last October, is in-
finitesimal. It is less than 10 percent, in any case.
Senator Moss. Practically none of them are meeting the proposed

standard today, then?
Dr. BRANSCOMB. That is right, sir.
Senator Moss. But your testimony is that the standard is technically

feasible so they could meet it if the standard became final and if it
were endorsed. Is that right?
Dr. BRANSCOMB. When the Secretary promulgates the standard, his

act will be a determination by him that a standard is practicable and
that manufacturers will be able to meet its requirements. Or, let me
say a sufficient number of manufacturers will be able to meet its re-
quirements to provide the public needs, which is the matter at issue.
Senator Moss. And there still is very considerable resistance by in-

dustry to the standard? That is, the industry hasn't voluntarily gone
over the adopt the technical aspects of the standard, and they are still
resisting it, then, I take it.
Dr. BRANSCOMB. The industry, Mr. Chairman, is not a monolith,

and it would be a mistake to generalize. Many segments of the indus-
try have particular technical problems, with the standard, that they
have talked to us about. They have other procedures that they would
like to see in the standard. In some cases, some parts of the industry
would like to see the standard made more rigorous in certain respects.
But the manufacturers of different classes of fabrics are not
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unanimous in their feeling about the way the standard should be
designed, because obviously this standard will have very heavy mar-
ket Impact in this industry. So, I have to make it clear that they are
not a monolith. However, the industry representatives that I have
talked to agree that a standard must be developed; that the problem
must be solved, and there is a very great deal of effort going on in
the chemical and textile industry at the present time to find new
technological solutions which will ultimately be the best solution of
this problem. They obviously have a market incentive to do so.

Senator Moss. 1Vould it be fair to say, then, that procrastination
of the Department in promulgating and finding the standard doesn't
stem from technical problems, but stems mostly from policy prob-
lems with the industry? Is that not correct?
Dr. BRANSCOMB. I think the time that it has taken us to get a

standard out, does indeed rest very substantially on the technical
problems. We had to give consideration to a broad gamut of tech-
nical problems that had been brought to our attention. I could not,
Mr. Chairman, agree that the word procrastination is the right noun
to describe the delay. It has been, however, a very regrettable delay.

Senator Moss. Well, it has been 18 months at least since the notice
of need was published.
Dr. BRANSCOMB. It has been 18 months since the finding that there

may be a need, yes, sir.
These last 6 months, Mr. Chairman, have been consumed with a

tremendous technical effort going on in the Office of Flammable
Fabrics. We have not been idle at the Bureau of Standards during a
period when the Department was considering promulgation of a
standard.

It has taken the preponderance of this winter and spring to deal
with the information brought to us when the proposed standard was
published, and to assure that the standard that we recommend to the
Secretary is sound and practical.

Senator Moss: Our hearings on flammable fabrics were held back
in 1967, and we are now halfway through 1971. We still do not have
a standard. You can understand some of the feeling of frustration
here in this committee, can you not, that we cannot come to grips in
4 or 5 years with a problem as acute as our hearings indicated on flam-
mable fabrics, and particularly on children's wear. And we are still
not up to a standard, an enforceable standard. And that is what I am
trying to inquire about.
Why? Why does it take so long?
Dr. BRANSCOMB. The basic reason it has taken this long, Mr. Chair-

man, is twofold: First, in this particular case we are not in the posi-
tion as a nation of being able to use a legislative authority to select
from among the products available to us on the marketplace those
which can be deemed to be safe and to reject those which are deemed
to be unsafe.
What is necessary to meet the public's desire to have fabrics which

are less susceptible to fire is to develop new kinds of fabrics, and new
ways to manufacture them. The fabrics on the market at the time
this act was passed will not suffice. There is today, for example, no
way that I know of to manufacture a man's wrinkle-resistant shirt that
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will meet the market desires of the public and which will pass any
severe flame test. It is going to take new technology to do that.
The other reason that this has been a long and frustrating period

for us as well as for the committee is that the resources required to
do this job are substantial. It has been a very slow and difficult period
for us to get the necessary resources to put a team together. We now
have about 25 permanent people at the National Bureau of Standards
who are available to carry out our work in this area, and I think they
have made excellent progress, considering the magnitude of the task
that they face.
Senator Moss. Are you satisfied technically with the proposed stand-

ard that has now been developed, but not as yet been promulgated?
Dr. BRANSCOMB. I am satisfied technically with the standard that

we have recommended to the department.
Senator Moss. And is it feasible for the fabric manufacturers to meet

that standard?
Dr. BRANSCOMB. In the way -in which the standard is written, it will

become feasible to meet that standard when the standard takes effect.
Senator Moss. The ultimate question then is why not promulgate

it? If it can be met, if it is technically feasible, why not promulgate
it? That is the whole point of this entire line of questioning. Why the
continued delay?
Dr. BRANSCOMB. Let me make it clear that there has, first of all, been

delay, during a period of very hard work in order to determine what
the standard should be and how it can be implemented. Secondly,
there will be the period of time that is required for the industry to pro-
vide on the market products that will meet the standard.
Senator Moss. Is that not a competitive problem within the industry

whether the fabrics can be supplied by all manufacturers or just a few?
Dr. BRANSCOMB. It is a market problem for the public. It does little

(rood to promulgate a standard whose results would be to clean the
shelves of available products. This would simply force mothers to buy
goods by the yard and sew their own garments, and would raise again
the question of whether they had adequate protection.

Senator Moss. Do we not do essentially that in some of our other
safety programs? With vehicles and elsewhere, for example? If they
do not meet the standards, they are not on the market.
Dr. BRANSCOMB. Yes, sir. This standard will also have that charac-

teristic.
Senator Moss. You indicated in your testimony that there was some

question about lack of facility, or personnel, I would guess it was—
manpower—to do the job.
We have just gotten information about the failure of FDA to inspecta soup plant that has received a lot of publicity recently. Is that attrib-

utable, as far as you know, to a lack of personnel to conduct the
inspections?
That is not in your department, but it is almost the same thing, it

seems to me. It would appear we are leaning on the same kind of
excuse.
Dr. BRANSCOMB. I wouldn't call that an excuse, but I would cer-tainly say that there is a cause and effect relationship between theinvestments that are made in solving the problem and the expeditious-
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ne,ss with which it can be solved. I belie% (' that is just as tr
ue for toy

safety as it is for flammable fabrics.
Senator Moss. Of course, I must acknowledge that there is a

 rela-

tionship if the personnel and facilities are not available. But
 I am just

very concerned about the long period of time it takes to 
promulgate

a standard after the technical aspects have been resolved.

You have testified at some length on the technical aspects
, but these

are indications that the standard is being held up for 
policy matters

after the technical problems have been resolved.

That is my conclusion at this point..
I do appreciate your response, Dr. Branscomb, Dr. Clar

k, and the

others.
My colleague, Senator Hatfield from Oregon, may hav

e some

questions.
Senator HATFIELD. Thank you, Mr. Chairman.

Dr. Branscomb, I'd like to go further into this matter of 
capability

of the Bureau of Standards to provide for testing of phys
ical charac-

teristics of products in order to determine their safety.

For instance, do you feel that the Bureau of Standards provi
ded any

testing for the Commission on Product Safety?
Dr. BRANSCOMB. Yes • in at least one case that I am awar

e of.

Senator HATFIELD. Would this be then an exception rather 
than the

rule?
Dr. BRANSCOMB. No, sir it is my impression that the Product Safety

Commission did not engage in a very extensive testing pro
gram. We

,did provide consultative assistance to them on several o
ccasions.

Senator HATFIELD. Can you briefly describe the quantitat
ive and

'qualitative factors in your facilities and your capability 
of making

such tests ?
Dr. BRANSCOMB. Yes, sir the NBS is a laboratory with a staff of

about 3,400. It has a very broad gamut of responsibilities, th
e primary

one of which is to maintain a compatible and thoroughly ac
curate

measuring system for the science and technology in the countr
y. But

we also have a parallel responsibility for the development of
 good

test methods and related standards.
We do not engage in any routiue compliance testing of c

onsumer

products or other products. That is an activity which, I beli
eve, is

more appropriately performed in the private sector, under Fed
eral

cognizance if required by law.
We do, however, provide special test services to the FTC when they

need our expertise. In addition, we work with literally dozens o
f other

agencies of Government developing good test methods for them
 to use

in their programs.
Approximately 43 percent of our technical activity in the Nation

al

Bureau of Standards is funded by these other agencies for wh
om we

do this work and with whom we cooperate.
Senator HATFIELD. Do I gather then that you do not, feel th

at a

separate test facility would be a necessary part of any product
 safety

legislation regardless of whether we follow the independent 
agency

.or the HEW approach?
Dr. BRANSCOMB. If the legislation that the Congress enacts ca

lls

for a Federal compliance testing organization then such a facil
ity, or

a system for being able to use private laboratories for this purp
ose,

would need to be established.
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With respect to the development of test methods that go into stand-ards, the Bureau of Standards could respond to a very substantialpart of this need. If the administration bill is enacted into law, andone recognizes the technical capabilities that already reside withinthe present FDA, I believe a combination of the present FDA andNBS, given the necessary financial resources, could do the job. We donot have those resources today.
Senator HATFIELD. Perhaps on page 6, in the second paragraph, we 

ireally get to the heart of my question, when you say, n the last sen-tence, "It would be impossible to match in any single Governmentagency the technical know-how operating in the private standardssector."
Do you not feel that word "impossible" is a little defeatist?Is it a question of impossibility, or is it a question of not having theresources to accomplish this at the .present moment?
Dr. BRANSCOMB. It would be more accurate of me to say that nosingle Government agency today possesses in house the technicalknow-how to match that which can be brought together by the privatestandards sector.
I would like to remind you, sir, that the 400 standards-writingbodies to which that sentence refers cover all of the industrial andcommercial standards, and involve perhaps 100,000 engineers in theprivate sector. There is certainly no Government agency that has ac-cess in-house to 100,000 engineering personnel. However, in the areaof the development of sophisticated test methods, and, more impor-tantly, in the development of such test methods in an environmentfree of commercial influence, I can, with proper modesty, say that theNBS has as good a capability in that field as any single organizationanywhere.
Senator HATFIELD. So with sufficient resources the Governmentcould develop its own capability in this field, do you not believe so?Dr. BRANSCOMB. Yes.
Senator HATFIELD. Has the Bureau of Standards evaluated safetyproducts at the request of industry in any large numbers?Let us be specific: Take the rotary lawnmower. Would the Bureauof Standards be able to provide the necessary testing facilities so thata standard could be promulgated for all lawnmowers?
Dr. BRANSCOMB. The Bureau of Standards has the engineering andtechnical capability to develop in cooperation with other interestedparties a standard for safe lawnmowers, yes, sir.
Senator HATFIELD. Who are the other interested parties?Is this private or public?
Dr. BRANSCOMB. I would imagine that considerable experience ex-ists in the lawnmower industry itself with respect to the engineeringalternatives for making safer lawnmowers. I would also guess thatother organizations, like Consumers Union and other consumer-ori-ented organizations, would also be able to make a very important inputto such a program.
Senator HATFIELD. So going back to my second question, you arenot convinced, then, that a separate Government testing facility, orlaboratory, is necessary?
Dr. BRANSCOMB. I think a compliance testing facility may be neces-sary. I do not believe that a separate Federal laboratory to developgood test methods to put into the standards is necessary.
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Senator HATFIELD. You would rely upon the private sector for the
laboratories and engineering know-how to assimilate then, and then to
review it, and evaluate it by a Government agency?
Dr. BRANSCOME. Senator, I believe that the agency with the re-

sponsibility for administering this legislation Could, by utilizing the
existing capabilities of the NBS, have the inhouse capability to promul-
gate the necessary standards. Ths should be done in cooperation with
the private sector in order to encourage as much progress as possible
from that sector in parallel with the Government's own expeditious
issuance of standards. I am suggesting that the NBS has the capability
to provide that inhouse support.
In my testimony, I have also urged your consideration of S. 1797

because it would authorize HEW not only to develop its own capabil-
ity and to use the Bureau of Standards to supplement that capability,
but also would enable HEW to assist in providing more adequate tech-
nical representation of consumers in the private sectors' standards
development process. The private standards writing organizations
could then produce a larger number of test methods and standards
from which HEW can select, thereby getting the job done quicker
and better for less money.

Senator HATFIELD. And yet, in answer to our chairman's ques-
tioning on the one product of garments, children's garments, it doesn't
give us really much encouragement to follow your proposes route, or
line of development, does it?
You are saying to me, when I talk about rotary lawnmowers, or any

other product, that we should follow basically the same format that
has been followed up to this point, which seriously has not been a
very impressive record.
Dr. BRANSCOME. We have discussed here briefly the Flammable

Fabrics Act, and the specific issuance of the children's sleepwear
standard under that act. I believe that if you looked into the details
you would find that the technical problems associated with flam-
mability reduction in clothing worn by the general public are vastly
different, and more difficult, than many other safety standards. We
have many examples of NBS support to DOT, with respect to failures
in vehicles of various types, in support of HEW in connection with
the Toy Safety Act, and others, in which the technical work that we
did in support of their regulatory responsibility was very expeditious.
We have in the last 3 years established at the NBS for the DOT

a laboratory of about 42 people which has developed the seat belt,
brake, and tire safety standards which are promulgated by DOT as
mandatory standards. I believe that our technical role in that activity
has indeed been expeditious, and also has been of good technical
quality.
Senator HATFIELD. Dr. Branscomb, many differences exist between

the two bills, S. 983 and S. 1797. One of them is the respect of the bur-
den of proof. As you know, in S. 983, there is a shift in favor of the
Government and against the manufacturer as to the burden of proof.
Do you feel that such a shift is necessary in order to get timely

compliance for product safety from industry, from manufacturers?
'Dr. BRANSCOME. Your question is phrased in such a way that I am

afraid it may involve a level of legal sophistication of which I am
not 'competent as a scientist, Senator.
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Senator HATFIELD. Would you like to counsel with your legal as-
sistant and give the committee then later in writing a response to
this?
Dr. BRANSCOME. I would be pleased to do so.
Senator HATFIELD. Mr. Chairman, I have no further questions.
Senator Moss. Thank you.
And thank you, Dr. Branscomb, and gentlemen. One of our prob-

lems in this technical field that when the industry exercises a great
deal of resistance it is hard to move from the technical establishment
onto policy matter, and that may have been largely the problem in
this flammable fabrics.
I thank you for your testimony today. We appreciate it very much.

The matters we have asked that you supply will be placed in the
record following your testimony.
Thank you.
Dr. BRANSCOME. Thank you, sir.
(The following information was subsequently received for the

record:)

Senator FRANK E. Moss,
Subcommittee on the Consumer, Committee on Commerce, U.S. Senate,
Washington, D.C.
DEAR MR. CHAIRMAN: During the appearance of Dr. Lewis Branscomb, Direc-

tor of the National Bureau of Standards, on July 21, 1971, before the Senate
Committee on Commerce, which was then considering legislation on consumer
product safety, Senator Hatfield stated, in discussing the differences between
S. 983 and S. 1797, that in S. 983 there is a shift in favor of the government and
against the manufacturer as to the burden of proof. Dr. Branscomb was asked
whether he felt that this was necessary in order to get timely compliance for
product safety from manufacturers.
Because he felt that the question involved legal considerations, Dr. Branscomb

was not able to answer it at that time. He has, however, consulted with legal
counsel in this matter. Accordingly, I am pleased to furnish the Committee on
behalf of Dr. Branscomb and the Department of Commerce my views with regard
to Senator Hatfield's question.
The burden of proof under S. 983 for overturning certain actions taken by the

Consumer Product Safety Commission would be heavy upon the party seeking
to overturn those actions. Thus, the Commission's orders promulgating safety
standards or declaring products imminently hazardous may only be overturned
if they are shown by clear and convincing proof to be arbitrary and capricious.
On the other hand, S. 1797 places the more customary burden of proof on the
party seeking to overturn administrative action. Thus, under S. 1797 orders of
the Secretary would be sustained by the courts where they are basetl upon sub-
stantial evidence upon the record taken as a whole.
We perceive of no advantage that will accrue by virtue of creating an un-

usually severe burden of proof to overturn administrative action. If such a pro-
vision were to have any effect it would simply be to insulate poor and unsup-
ported standards and other actions from court scrutiny. It would not be in the
best interests of consumers, manufacturers, or government to permit such stand-
ards or actions to be perpetuated.

Accordingly, we would oppose the placing of the heavy burden of proof on
parties seeking to overturn administrative action through court review as set
forth in S. 983.

Sincerely,

GENERAL COUNSEL OF THE DEPARTMENT OF COMMERCE,
Washington, D.C., August 31, 1971.

WILLIAM N. LETSON,
General Counsel.

Senator Moss. Our next witness will be Mr. Don Willner, president
of the Consumer Federation of America.
Mr. Willner, will you come forward, please?
You may proceed, sir. We will be pleased to hear you.
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STATEMENT OF DON S. WILLNER, NATIONAL PRESIDENT,
CONSUMER FEDERATION OF AMERICA

Mr. WILLNE.R. Mr. Chairman members of the U.S. Senate Commit-
tee on Commerce, my name is Don S. Willner, my address is 900 Cor-
bett Building, Portland, Oreg. I am a practicing attorney in Portland,
Oreg., an Oregon State senator, and the national president of Con-
sumer Federation of America.
Consumer Federation of America is composed of about 200 local,

State, and National affiliated organizations whose membership includes
about 30 million Americans. The policy of our organization is deter-
mined by elected delegates at our annual conventions. The CFA policy
statement authorizes me to support the recommendations of the Na-
tional Commission on Product-Safety.
I have come 3,000 miles to this hearing room to state the strong sup-

port of Consumer Federation of America for S. 983, the Consumer
Product Safety Act.
President John F. Kennedy in his consumer message to Congress on

March 15, 1962, listed the four basic rights of consumers: the right to
safety, the right to be informed, the right to choose, and the right to be
heard. Safety was listed first. ,
At the hearing of the National Commission on Product Safety in

Portland, Oreg., on June 17, 1969, a former U.S. Senator from my
State, Maurine B. Neuberger, stressed that consumers have a right to
expect safe products, just as we now expect safe drinking water. But
when 20 million Americans are injured each year in the home as a
result of incidents connected with consumer products, we know we are
failing in our basic consumer right to safety.
I have followed the work of the National Commission on Product

Safety. One of the seven Commission members, Emory L. Crofoot, is
a friend of mine from Portland, Oreg. I have written a magazine arti-
cle about the Commission and studied its final report.
The statistics set forth about unsafe products are a national disgrace;

100,000 Americans walked through glass doors in 1969. The State of
Oregon alone had 175 TV fires in 1969. In a 10-year period, 300,000
people suffered severe floor furnace burns; 5,000 to 7,000 injuries from
glass bottles are reported annually to the six largest bottlers. Poorly
designed bicycles, unstable hot water vaporizers, improperly packaged
household chemicals, unsafe baby cribs, poorly constructed household
ladders, power tools without necessary double insulation, inadequate
protective headgear for sports, hazardous rotary lawnmowers, danger-
ous toys, unvented gas heaters, and wringer washing machines without
proper safety releases, are all stressed in the report as major sources
of unnecessary accidents. The report also details specific case histories.
As an attorney I have seen many victims of unsafe products. No com-
pilation of statistics can ever be as meaningful as the pain and suffer-
ing of one injured child.
How can we, the greatest Nation in the world, explain away the fact

that the United Kingdom, Canada, West Germany, Sweden, and Japan
have more comprehensive governmental programs to protect con-
sumers against hazardous products than does the United States.
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I favor as a philosophical principle, remedial action by individuals
and private business ahead of governmental intervention. I prefer
local and State action before Federal action. But in this area of
product safety, I know that a strong national law is the only answer.
The common law remedy of private lawsuit, even with the aid of the

developing doctrine of strict liability, is totally inadequate. No
amount of money after the accident can compensate the maimed vic-
tim. Every seriously injured plaintiff I have ever represented would
gladly give away his jury award if he only could have avoided' the
injury and the pain. A product liability case cannot be prosecuted
for the "walking wounded," or less seriously injured victim, because
the expense of expert witnesses is too great.

Voluntary industry codes have not prevented or sufficiently reduced
accidental injury. Local and State regulation cannot deal meaning-
fully with the manufacture of nationally distributed products. Even
my State, which according to the Commission report regulates more
product hazards than any other State, cannot begin to meet the
problem.
S. 983 represents the considered judgment of the National Commis-

sion on Product Safety which studied this problem for 3 years.
American consumers need an independent Consumer Product Com-

mission to be established as a Federal agency concerned exclusively
with the safety of consumer products. Grafting this function on to
our existing regulatory agency would not provide adequate focus on
this national need for product safety. I am distressed at the suggestion
of the administration that this product safety function be merged
with the present Food and Drug Administration. The FDA over the
years has been the best friend of regulated industry and has lost much
of the confidence of the American consumer.
It took FDA 5 months to appoint the technical advisory committee

under the Poison Prevention Packaging Act and still only one stand-
ard has been accepted. In the first year of the Child Protection and
Toy Safety Act the Department of Health, Education, and Welfare
did not remove a single hazardous toy from the shelves.
I would rather give the consumer product safety function to a new

independent agency with its own budget, and greater visibility and
public accountability.
S. 983 provides for a consumer safety advocate to help prevent this

new agency from developing the timidity, and, industry coziness of
some of the old line agencies. I sponsored an independent consumer
counsel bill at my State legislature, and am convinced that the con-
sumer interest is best served by this watchdog approach.
S. 983 provides for valuable cooperation with industry in develop-

ing safety standards, yet properly leaves the final decision of protect-
ing the public interest as the responsibility of Government.
Making the results of research available to consumers and provid-

ing authority to require clear and adequate warnings or instructions
are important parts of this bill. In addition, it is imperative that the
Consumer Product Safety Commission have at its disposal at least
modest technical and laboratory facilities to conduct testing and
analysis of products which are in the marketplace. The Commission
bill provides for such facilities; there is no similar provision in S. 1797
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and such an exclusion can have serious repercussions on the ability
of the safety program to react quickly to emergency situations. It
would also impair the ability of the program to conduct in-house re-
search on the development of standards. This helps to give the con-
sumer the right to be informed and will allow him the right to choice.

Unlike the Commission bill, S. 1797 does not require a manufacturer
to notify the Secretary if he finds that his product does not comply
with the appropriate safety standards. It certainly is not an unreason-
able burden to place on the manufacturer to require him to report his
noncomplying products, and the benefits to the public health and
safety could be substantial.
American consumers are learning that consumer rights are a sham

without adequate consumer remedies. S. 983 allows the Commission to
issue an immediately effective safety standard enforcable in Federal
court. When there is great danger to public health or safety, the ex-
pert agency should be allowed to make the standard effective right
now, subject to court review and enforcement. The absence of this
power to issue an immediately effective safety standard is a major
weakness in the bill on the same subject sponsored by the administra-
tion. The administration suggests instead that the agency petition the
Attorney General to take the matter to court. Where there is an "immi-
nent hazard to the public health" as set forth in the bill, there should be
no delay.
Each day, citizens of this Nation suffer unnecessary accidents

caused by hazardous consumer products. Three years of study have
gone into the development of S. 983. My congratulations to this
Senate Commerce Committee and its distinguished chairman from the
Pacific Northwest, Senator Magnuson, for holding these hearings.
This is vital legislation and requires careful study to make sure that
it is workable and fair.
Consumer Federation of America urges you to pass S. 983 without

delay. The Consumer Product Safety Act can save the health and
lives of many thousands of our citizens. Please give the consumers of
America the right to safety.
Senator Moss. Thank you very much, Mr. Willner. We appreciate

your appearance here today, traveling across the continent in order
to appear here representing the Consumer Federation of America,
which, as you have noted, includes membership of some 30 million
Americans. That is indeed an important segment of our country that
you speak for, and we want to have that testimony before us, because
it is very persuasive when such a large body of our citizens makes the
effort and expresses its view, through their president, as they have done
here before us today.
Your strong endorsement of S. 983 is noted, and you set forth most

of the reasons why you think 983 is preferable.
When Secretary Richardson appeared before us Monday, he said

that a Consumer Safety Administration would be set up within H-Ew,
and that there would be an Office of Drug Regulation, Food Regula-
tion, and Product Safety Regulation.
Does this move meet the objections that you expressed generally to

having the matter in the HEW? Do you believe that this could func-
tion appropriately as a consumer safety organization?

66-631-71-pt. 1-13
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Mr. WILLNER. Mr. Chairman, M. my opinion it does not meet my
iobjections. I think this function s so important that it needs the focus

of a completely independent agency.
Senator Moss. And the fact that there would be a combination of

administration, a collegial structure as it were, would that be equal to
having a single administrator charged with the total and final respon-
sibility?
Mr. WILLNER. In my opinon, I prefer S. 983.
Senator Moss. S. 1797 requires that not less than 30 days prior to its

publication disclosure of any information obtained under the act, the
Secretary shall provide such information to each manufacturer of the
product to which the information applies, and the manufacturer is then
given an opportunity to submit his responses to the Secretary, which
m turn shall be published with the Secretary's disclosure of the infor-
mation.
In whose interest do you feel this provision works, the consumer's

or the manufacturer's, or both?
Mr. WILLNER. Well, let me say this: I think the bill should be fair.

I think we should have two concerns. I think, first of all, we should
make sure that in the development of standards there is not undue
delay. I think that is important.
I also think that we should try to work or cooperate with industry

and with manufacturers in the development of standards. But I do
think that the final decision as to the adopting of a standard and the
promulgating of the standard must be the determination of Govern-
ment. S. 1797, as I read it, allows the delegation by the Secretary to
an industry group to write the standard. Now, I would disagree with
that. Though I do think that in any area of new legislation, industry
cooperation is vital, and I hope that there will be provisions in the
final bill which will allow a very close cooperation.
Senator Moss. Section 7 of 1797 requires the Secretary to allow com-

petent parties to develop the standard, but implies that when third
parties are developing standards, no in-house development activitiescan be conducted.
In your opinion, is there any rationale for this provision?
Mr. WILLNER. I cannot justify it. I just finished saying, sir, I much

prefer industry cooperation, industry working on standards, but theultimate decision has to be made by Government. These are standardsthat are made in the interest of the people, and the interest of the con-sumers, and the interest of product safety, and so I am not satisfiedwith the provisions of section 7 of S. 1797, and much prefer the pro-visions of S. 983, which, though allowing industry to work on thestandards, then say that the ultimate standard shall be made by theagency.
Senator Moss. S. 983 requires the manufacturers to certify that theirproducts conform to all applicable safety standards. This provisionis absent in S. 1797. As an attorney, how would this requirement affectthe tort liability in case of an injury due to a product for which astandard had been promulgated? The fact that there must be a cer-tification, affect the liability or the proof in the case?
Mr. WILLNER. I think that if admissible—and I imagine it probablywould be admissible—it would make the proof a little easier.
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I would turn to the other side of that: Not so much the certifying
that a product complies, but the aspect of the bill S. 983, which says
they must certify where there is a lack of compliance. I think the
certification of a lack of compliance might well turn out to be ad-
missible in court as evidence of a defect.
Senator Moss. Admission against interest?
Mr. WILLNER. Yes.
Senator Moss. As president of the Consumer Federation you are

familiar with the resources available to private consumer groups.
The administration bill does not contain a provision for a consumer
safety advocate, as you have pointed out in your testimony.
Does CFA, or any other private organization currently possess the

necessary funds and personnel to carry out such a function?
Mr. WILLNER. Senator, I wish we did. Our staff and personnel, of

course, consist of two professional people, and one secretary. We are
the largest consumer organization in the United States. Obviously, no
consumer group could possibly be able to fulfill this function com-
pletely—unless probably Consumers Union, one of our constituent
members could fill a portion of it.
I would say that it is clear in my mind that one of the most im-

portant parts, one of the most valuable aspects of S. 983, is the inde-
pendent consumer advocate to represent the consumer viewpoint before
this agency.
• As I mentioned in my direct testimony, I am very familiar with
this principle, as I sponsored a comparable bill in my State legislature
this past legislative session for independent consumer counsel to repre-
sent the consumer viewpoint in Oregon before Oregon State regulatory
agencies. Unfortunately, this bill was not passed. But, in preparation
of that bill, I did study the principle of independent consumer ad-
vocate while it was contained in this bill, and as contained in the
Holifield bill and the Ribicoff bills that have been considered in the
Congress.
I think it is crucial. I think that without this I fear that in time any

agency may lose perspective on what the consumer interest is.
I also feel that one of the independent consumer advocate is that

you then bring out the consumer interest in an adversary way in the
formal hearings that the agency does hold. I know times like when a
regulatory agency holds a hearing, and on one side of the table are
the industry and their lawyers, and their economists, people who carry
the brief cases for the lawyer, and then you look on the other side
of the table and who is there? It seems to me that an independent
consumer advocate who can cross-examine industry testimony can
try to use the adversary procedure for the benefit of the consumer, will
be of great help.
I would consider the bill would be unnecessarily weakened if this

feature were taken out of S. 983.
Senator Moss. Would you feel that the Special Assistant to the

President for Consumer Affairs, the office that Mrs. Knauer now holds,
could effectively represent the consumer before the product safety
agency?
Mr. WILLNER. I would think not, for two reasons:
First of all, that agency, of course, is an arm of the Executive. It

does not have the necessary independence.
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Second of all, the independent consumer advocate would be a skilled
professional person, a lawyer, and he would develop substantial ex-
pertise in the way of product safety and what is the consumer interest
in product safety.

Senator Moss. Thank you very much, Mr. Winner.
Senator Hatfield, do you wish to question Mr. Willner ?
'Senator HATFIELD. Mr. Chairman, I am very happy to welcome

Senator Willner to the committee this morning. He serves very ably
in our Oregon State Senate, and with his many other acitvities on be-
half of consumers and many other groups. He is also a distinguished
lawyer in our State.
I want to commend you on a very outstanding and eloquent pres-

entation of testimony.
Mr. WILLNER. Thank you, sir.
Senator HATFIELD. You have made a very distinct contribution here

to our hearing this morning, Mr. Willner, and I am very proud as a
fellow Oregonian to welcome you here.
In your testimony, in the first paragraph, you state:
It is imperative that the consumer product safety commission have at its dis-

posal at least modest technical and laboratory facilities to conduct testing and
analysis of products which are in the marketplace.

My question is: Do you mean by this language to place any restric-
tions upon the kind of laboratory and other technical facilities that
would have to be developed according to section 5(g) on page 10 of
the bill, where it says:
The Commission is authorized to plan, design, construct, and operate a facility

or facilities suitable for research, development, and testing of consumer prod-
ucts pursuant to the purposes of this act.

Just to clarify the record, I would not interpret your language here
to mean that you would place any restrictions upon the language of
5(g) ; would you? I am referring to the prose "at least modest tech-
nical and laboratory facilities" in your statement.
Mr. WILLNER. Certainly not, Senator. I think that subject to budget

limitation the greatest technical know-how and laboratory facilities
that this commission can have to enable it to better do its job should
be provided. I think it would not be a truly independent commission
if it has to rely on other agencies of Government for its technical
servicing.
I was indicating by that language that I assume there are budget

considerations, and how much money can be allowed to this commis-
sion, and at the very least they must have some resources. I would
hope that if you pass this bill in the Senate, and the House, you would
give this commission all the facilities it needs to do its job properly.
I most certainly agree with your construction of my testimony.

Senator HATFIRLD. Senator Willner, you heard the colloquy with
Dr. Bransc,omb a while ago as I attempted to bring out his thinking
on whether or not there should be an independent facility for 'testing
regardless of which direction we move here, and, therefore, I would
presume that you support that general proposition, that we can develop
the in-house know-how with sufficient resources to have such a program
for 'testing products. Would this be an accurate statement as to your
organization's belief
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Mr. WILLNER. Yes, it is; and I agree with the thrust of the question,
sir.

Senator HATFIELD. Senator Willner, on that same page, I want to
heartily second your comments relating to the role of the Attorney
General as it relates to the two different bills or as it is contrasted, actu-
ally, in the two different bills. I am not a lawyer, and, therefore, I am
asking the question strictly as a layman.

A. few weeks ago, we had a class action bill, S. 1222, in which I en-
gaged in a colloquy, with Assistant Attorney General McLaren. My
understanding of the Office of Attorney General is that much depends
on the political philosophy and the administrative and organizational
aggressiveness, or lack of aggressiveness, of the man who occupies that
role of Attorney General. Therefore, when we engage in, or when we
depend upon that man, whoever he might be, and the variations of
administration and philosophies, we're really placing almost the full
responsibility on a single man's oulder then rather than upon 1797's
approach, which gives to the people the right to move on these things.
Now, is this a correct, valid interpretation of the provision of the

two bills that give these two distinct and different approaches, one
relying pretty much upon one man's philosophies and one man's view-
points, and the second giving to the people the right to move on ac-
tions of this kind, which would naturally follow through the procedures
of the courts and laws, but would not rely upon a single individual?
Is that an accurate interpretation?
Mr. WILLNER. I certainly agree with you, Senator. I would point out

to the committee that in this paragraph that you refer to in my testi-
mony we're talking about a situation defined as the imminent hazard
to the public health. That's a fairly narrow area, and it is an area where
fairly quick action is needed, and the contrast in here between the
two bills, I think, is very significant at this point, because we are
not talking about any defective product here, we are not talking about
any product that may have some design errors, we're talking about
animminent hazard to the public health. And when there is an
imminent hazard to the public health, I think the commission ought
to be able to set a standard right then, and I think that if the com-
missioner has to petition some other agency, the Attorney General in
this instance, and then another agency has to then petition the court,
and the Attorney General, after being educated first by the commis-
sion then has to attempt to educate the court on those concerns, a good
deal of time will go by and I think there will be a good deal of slip-
page in terms of enforcement. And I think that in this narrow situa-
tion, the public interest demands immediate action, as you have
suggested.

Senator HATFIELD. Thank you.
Senator Willner, some time back one of the other subcommittees

of C,ongress7 a committee upon which I served, was discussing fish in-
spection legislation, and we came up to this question and this problem
of imports, and the ability of legislating that would require imported
objects or products to follow the same standards.
Now,in this bill, on page 36, we have section 21, and I am talking

now about S. 983. It relates to imported products. And I would like to
just again, for the record, raise certain points that have been used by
those who oppose this approach. And, by the way, I fully subscribe
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to the idea of developing standards that will be basically uniform for
the consuming public, whether it be domestic or imported products.
But there are valid and sincere questions that are raised on occasion
concerning this part of the bill, and I would like to get your response.

First of all, you are aware of the import quota bill which was be-
fore the Senate the last session, or last year, and directly related to
many products, imported items.

First of all, did your organization have a position on that import
quota bill? Or do you have a position on that today?
Mr. WILLNER. Let me answer it this way: At that time my orga-

nization did not have a position on it. My organization, as of April
1971, adopted a, policy statement—not dealing with any specific bill,
but generally favoring world trade principles.
In the statement adopted in April, we attempted to define some of

the concerns of some of the groups, such as job concerns, and then
essentially we said that our goal is in favor of world trade, but that
we recognize some of these concerns need to be dealt with very
carefully,
Senator HATFIELD. In that &bate I raised one of the questions—or

at least a viewpoint—which has been related into this legislation, too,
and that is that I stress the consumer's stake in seeing that the lower
cost oftentimes of imported goods were not cut off, especially for those
in the poorer economic groups, and inner city residents, the senior
residents, and those on fixed incomes.
Do you see a relationship of keeping the cost of products as low as

possible, which often are imported products, and the possible cutoff
of imported goods from foreign suppliers who cannot make a profit—
that is their claim—if subjected to these regulations? In other words,
can people use this argument against this kind of proposed legislation
we're talking about this morning? That we will price out of the
marketplace products that people in the lower income groups par-
ticularly have available now, and 'henceforth would not be able to
buy?
How would you answer that charge?
Mr. WILLNER. Senator, it seems to me we are dealing with different

problems. Here essentially we are saying that an imported product
must meet the same safety standards as domestic products.
Senator HATFIELD. Yes.

• Mr. WILLNER. And with that I agree completely. It just seems'tome that the safety consideration is paramount.
Senator HATFIELD. I know that. The question, however, i's: If we

apply these standards, taking a hypothetical case such as products
that are not now meeting the standards that we would promulgate
under this legislation, and if foreign importers would say "Well, to
meet those standards that you now require will increase the price of
my product per unit -cost, and by increasing that price it no longer is
at a cost factor that those in lower-income groups would now be pur-
chasing, and, therefore, we are cutting out from the marketplace some
of these products," which people in the lower income groups presently
are able to acquire and certainly need.
This is one of the arguments I hear, and I would like to have your

comment on that. I would like to get your response to that kind of an
argument. I do not support that argument, but that is what we have
placed before us.
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Mr. WILLNER. I think I understand what you are saying, Senator.
Essentially you are saying that if at the present time an imported
product is unsafe, and the product safety commission requires a
safety 'standard which would require safety to be built into that
product, and that has the result of increasing the cost, is that desirable?
And I would say yes.
It seems to me that we are not doing low-income consumers any

favor by making available to them imported 'products that cannot meet
the safety standards that are uniformly applicable to all products
that should be followed in this country.

Senator HATFIELD. We of course face the same proposition in ex-
porting some of our products to underdeveloped nations with that
same argument, that it is better to get something than nothing, you
know, and yet I think, as you well point out today, that we are talking
about safety standards, and whether we are going to legislate on be-
half of the consuming public in a manner that is, whatever we do cer-
tainly going to have to be uniform. We are going to have to apply 

do,

standards to any product in the marketplace. Is that not correct?
Mr. WILLNER. That would be my impression.
Senator HATFIELD. We also have an argument used frequently

especially directed against those of -us who are classified as liberal trade
senators, about the various techniques of developing redtape, especially
for U.S. exported goods.
This is not in the nature of quotas or other such more definable

actions, but these are various bureaucratic regulations and procedures
and so forth that tend to inhibit trade and tend to inhibit the flow of
goods.
I sympathize with these problems because they are some very valid

ones that have been brought to our attention from time to time. My
question to you is: Could safety legislation of this kind be used as a
disguise to inhibit trade, especially, as an example, the textile industry,
to make it bring pressure to exclude imported products under the guise
of safety regulations and so forth.
Some questions have been raised—at least with me on this type of

legislation, that we are providing this type of program which can be
utilized to really inhibit trade.
Now, haw would you respond to that?
Mr. WILLNER. Well, could this bill, if wrongfully used, have the

effect of inhibiting legitimate trade? I suppose it, could. But I think our
jobs is to make sure the law is written very carefully, to make sure that
it does not work that way.

Again, I think an independent commission would have the greater
public visibility, the greater accountability; it would be easier for the
public to make sure that, in the guise of safety regulations, what they
adopted did not have the effect of wrongly inhibiting trade. So my
answer to your question, Senator, is yes. I suppose it could be misused.
think its chances of being misused are far less with an independent

agency, with the public focus this agency will undoubtedly have.
Senator HATFIELD. Especially if you are going to have to depend

upon FDA to develop and promulgate all of these standards:Would
you agree?
Mr. WILLNER. I am not prepared to depend on FDA.
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Senator HATFIELD. I can assure you that having sat on the Small
Business Committee hearings on drug pricing, and standard setting,
and so forth, the role of FDA has not been terribly impressive, nor
has it been in relation to our specific Oregon interests of DMSO, as
you are fully aware. And when we see how standardization, and evalu-
ation, and efficacy, and all of the other various tests have been placed
on some of the new drugs, and the backlog, and inefficiency there, I
have not been overly impressed with their handling of another re-
sponsibility on top of what they now have.
Mr. WI-fix-ER. My organization has been trying for months to try

to get the FDA to move in the area of stale baby foods on the shelves,
and we are not getting very far.
Senator HATFIELD. Once again, Mr. Chairman, I am very proud to

have a fellow Oregonian this morning adding to our record and our
testimony.
Thank you very much, Mr. Willner.
Senator Moss. Thank you, Senator Willner. It is a pleasure to have

you before our committee, and we appreciate your excellent observa-
tions. It will be most helpful to us.
'Senator Moss. Our next witness will be Mrs. Margaret Dana, coun-

sel of the Consumer Relations, of Doylestown, Pa.
Mrs. Dana, .we are pleased to have you. You are a member of the

National Advisory Committee for the Flammable Fabrics Act. You
perhaps listened to some of the colloquy that has gone on earlier.

STATEMENT OF MRS. MARGARET DANA, COUNSEL, CONSUMER
RELATIONS

Mrs. DANA. Thank you, Mr. Chairman and the committee.
I am very pleased to be here. I have been listening, and those of you

who know me probably know what my reaction has been to most of
the testimony so far.

Senator Moss. We are anxious to have your response.
Mrs. DANA. I appreciate that, Senator. You know, I am probably

still arguing about the use of the word unreasonable in any legislation.
Nobody yet has been able to define it. But I am not going to bother
you with that today, because we have already gone into that.
I do appreciate this opportunity, Mr. Chairman, and members ofthe committee, to present to you some observations on these two billsdealing with consumer product safety, and to give you some sugges-tions resulting from my own checking with a sampling of consumers,and from my own many years of intensive experience in the psycho-logical study of consumer attitudes.
Perhaps I should correct one slight mistake: I do not have a council,e-o-u-n-c-1-1. I am a counsel, c-o-u-n-s-e-1. It makes a little difference.But, you know, I have watched and listened to consumer experienceswith product safety for years. They come to my desk by the hundreds.Every year. And I am deeply concerned that we must improve thesafety balance of this country.
But what I want to lay before you are some of the ways I believethat this can be accomplished along with, of course, the necessary lawrequiring broad, impartial, and competent supervision of productsafety design.
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Let me state first briefly that against this background of my own
contact first-hand—and I am not taking other people's opinions; I go
and hunt for the information I want from people—I approve the
stated purposes of both bills S. 983 and S. 1797. I also feel that the
procedures for development and promulgation of consumer product
safety standards as outlined in S. 1797 are good and would work in
the consumer public's best interest. I do think S. 1797 suggests making
better use of existing expertise and already working machinery in the
private sector than does S. 983.
But I cannot agree with the proposal for a new and huge separate

independent commission to deal with these problems. I consider this
an unnecessary extra burden which must inevitably come back to the
taxpayer, since already existing machinery—machinery in HEW—
could be utilized without overlapping functions. It can be made in-
dependent. Independence does not depend upon being separated. It is a
matter of policy decision on the part of the Congress. It can be made
independent by removing the present Bureau on Product Safety from
the FDA, making it a separate division under HEW with an inde-
pendent budget, which is most important, with independent decision-
making and operation.
I am also strongly in favor of premarketing certifications as to the

safety of product design involved. But I dissent wholly from the
proposal to make this a Government activity as outlined in S. 983.
Government, in my opinion should call on the private sector for this
testing and certification, because, again, it puts less burden on the
taxpayer.
As I study these bills and I advise with consumers, and with exist-

ing technical groups boa' in and out of government—I have the high-
est respect for our NBS as well as for the many good technical groups
setting the standards—I see just two possible roads ahead of us in mov-
ing toward a higher level of product safety for the public. Just two
roads, gentlemen.
One road is oriented primarily toward Government control, Gov-

ernment action to set standards, to test for compliance, to certify, with
only the provision that the new product safety commission may call
on the private sector for assistance. Even with a large advisory com-
mittee this leaves this very important consumer action without the es-
sential checks and balances it needs for true impartiality.
The other road, as I see it, is one of cooperative effort directed by

the Bureau of Product Safety under new independence, but under the
Secretary of HEW, bringing together competent segments of con-
sumer advice private industry and the skills of such Government
agencies as NIBS, GSA, FDA, and so forth. This path seems to me
sounder, and more in keeping with our constitutional democracy than
does the other road.
And I might state here—interpolate—this much: I look upon the

Senate Commerce Committee as a leader in this country to return 118
to an economic partnership on which the country was based. I feel
that the Senate Commerce Committee as well as the House Commerce
Committee, should assume an impartial, good balance, which recog-
nizes that we are an economic partnership in this country, not a couple
of battle lines set up to fight each other.
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Under such a setup I can visualize certain changes, as have been
suggested, for efficiency's sake. Conceivably certain products now
handled as FDA safety responsibilities could be, perhaps should be,
transferred into such an independent bureau of product safety. Cos-
metics might be one of these, because they are not taken internally.
And there is a world of difference between safety of something you
eat, and something that you use, wear, and so forth.
The Office of Flammable Fabrics might possibly also be transferred

to the direction of the Bureau of Product Safety, in order to bypass
some of the present structures and limitations it now must face to get
new standards set.
Now, as you know, I am entirely familiar with the work of the Office

of Flammable Fabrics. I have been on that committee now 3 years. I
am familiar with that as I am familiar with the workings of the Poison
Prevention Packaging Act and the Toy Safety Act, and I want to make
it clear that I consider the charges made against the Department of
HEW, such as for dragging its feet, and disinterest in child safety,
and of NBS failing to produce satisfactory new flammable fabric
standards, Mr. Chairman, I say they are based on lack of real knowl-
edge of how standards must be set to have real integrity and to be
workable.
This doesn't mean I condone exorbitant delay. But procedures at

the Office of Flammable Fabrics at NBS are often handicapped, not
by industry dragging its feet, but by congressional pressure from indi-
viduals, as well as from some misguided industry leaders, of course.
Now, I am familiar with that. I know where those pressures are, and
I am hoping the Senate Commerce Committee will clean it up. But I
can see what's happened with these indiscriminate attacks, which are
not really based on fact. They are conclusions drawn on half-facts,
and I don't like them. Insisting on a new standard in a hurry, to keep
people safe sounds awfully noble, until you can see that the ultimate
result of the wrong standards, unusable standards, may be to create
much greater hazards for the consumer public.
I sit on many boards and committees where standard-making is

undertaken, and I pride myself on being a kind of a watchdog, and
I expect they all hate me for it, because I am always cautioning, 'Don't
issue a standard until we know it's the right one which will really do
the job."
Many so-called consumer advocates and crusading ecologists have

done much damage already by their amateur insistence on action—for
instance, on detergents—before the right action was determined.
I would like the Senate Commerce Committee to help Congress avoid

this kind of misdirection.
This much of my statement deals with the study made of the pro-posed bills, as written. I would like now, Mr. Chairman, to addressmyself to something not included in either bill, something more or less

bypassed by the National Commission on Product Safety and its
recommendations, in spite of the great work they have done.
What I am talking about is the urgent need for a corollary attackon consumer misuse of products as a greater cause of injury and prop-erty loss than product design by itself. Along with correct standardsfor design safety, nationally and internationally, we badly need a na-tional, hard-hitting, training crusade to inform and persuade con-
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sumers of their responsibility for safe use of every tool of living, from
foods to automobiles.
The Product Safety Commission did little to research those facts

beyond the reports of product safety failure, and perhaps it could not
have undertaken this study on the funds-allowed it. But it is psycho-
logically a bad mistake, a dangerous mistake to assume that correc-
tion of unsafe design can create safety by itself. It cannot. The best-
designed product in the world can become unsafe through ignorant
misuse of that product. And believe me, I am thinking of children,
too. Yet we have never attempted to have a real crusade for personal
acceptance of safe behavior as an individual responsibility.
Now, people often say to 

me, 
"But look at the National Safety Coun-

cil. Look how long they have tried. Where have we gotten? It hasn't
had much effect. It hasn't created better traffic safety, has it, and other
types of safety?"

Well, as a matter of fact, I think they have done a pretty good job.
But not enough. Not in the right places. Not with the right people.
Not with the right words.
I believe I know from my experience with people that you can alert

them to an understanding of personal obligation to use things safely
and prevent children from being hurt because of an adult's ignorance
of that safety. I do not consider this a utopian ideal outside the realm
of a Product Safety Act. It should go along with it. I propose that a
planned, practical national program of intensive consumer education
be made part of the Product Safety Act, and its implementation. I
have watched for many years the rise in injuries. Over my desk
have passed a stream of letters reporting this rise of injuries and
damage to all sorts of people, and they assign, as causes

' 
defective

products, as they report them to me. Sometimes defective laws. But,
look; if you were watching those letters, day in and day out, as I have,
for many years, you would see there is something like 80 percent of
them where it is possible to read between the lines that consumer mis-
use, or ignorance, not product design, was the real cause of that trouble.
And it's heartbreaking.
For example, the National Fire Protection Association in a recent

issue of its Fire Journal discussed causes of electrical fires. They gave
five causes, and the most neglected so far as correction was—what do
you think? Misuse of electrical equipment in our homes.
Or consider the example given in a recent columnist's diatribe

against industry indifference. It was headed, "Government Yawns
While Children Burn." Something like that.
Now, that report says the father was awakened early one morning

by his 5-year-old son running to him engulfed in fire. He said the small
boy had gotten up early, gone down to play with the candle in the
living room, which he lighted, and which tipped over igniting his
clothing. The father wants a tough flammable fabric law passed to
protect children from such things.
Look, this is illogical dangerously illogical reasoning. This is not

product safety or design failure. This is adult failure to recognize the
responsibility for making sure that conditions around a child are safe.

I'd rather see a law passed against parents or other adults leaving
matches around for children to play with.
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Again, misuse, not product design, was the real cause of that injury.
Individual recognition of personal responsibility is the real problem
here now.
Don't misunderstand me. I believe in and I have worked hard for a

higher standard for all flammable textiles, all kinds of textiles. But I
am a realist. I know people. I really want the injuries and deaths cut
down. And I know, as a psychologist, as a teacher, as a communication
bridge for consumers, industry, and the Government, that we must
attack this on a parallel front: safer design, along with better surveil-
lance, but, simultaneously, the toughest, most inspired national training
program for avoiding misuse of products.
Until a majority of our people fully see the dangers from both poor

design and thoughtless misuse, no act of law will really reduce our
damage rate by very much. People need to be taught safe behavior from
their very first school year, and-they need to see what safety is. That's
where television may come in.
But let me also suggest that this could be a highly effective incentive

to private industry to cooperate in setting and using and certifying
standards for safe products with the directions for their use. Because,
you see that could produce a terrific consumer demand for safe prod-
ucts, and that provides the incentive to industry, and, in my opinion, is
better than a system of punishments for not creating safeguards.

Plainly, what I am suggesting is that we make this a joint crusade,
bringing adults and young people into it to alert their communities,
bringing private industry, reputable standards-making bodies of both
Government and private industry into it, and letting consumers—con-
sumers—be the real policemen, watching themselves, and their safe use
of all products.
Now, can you bring together all these segments in a single drive for

safety? I think you can. I have experimented over the years and re-
cently with several community conferences of this nature. For instance,
in April I directed a conference on flammable fabrics which was spon-
sored by the Bucks County, Pa., Consumer Education Committee, with
'county educators, aimed at students as well as adult consumers. With
the generous assistance of Malcolm Jensen, director of the Bureau of
Product Safety, Dr. Joseph Clark, chief of the Office of Flammable
-Fabrics, NBS, Mr. William Rockwell, director of Certification Pro-
grams for American National Standards, and Mr. Roger Wilson,
representing the American Apparel Manufacturers Association, all of
whom presented important facts and figures, we alerted a large com-
munity to the flammable fabrics problem. Underwriters' Laboratories
sponsored a student poster contest for local art students to design post-
ers to be used throughout the area to bring out the people. They were
highly effective. Some 800 students and adults joined that meeting.
Senator, I sent you some pictures of those posters, and I knew

you would be pleased to realize that people responded to what those
students, those kids in school, worked out as a way to alert people
to safety. They were really effective. It was really a great experience.
We learned a good deal, too, about how to make the best use of that
hunger of young people to have an important part in public service,
to do something real, serving somebody, and we learned how to reach.
them. I do not know if you have already heard about two communi-
ties in this country who have recently just started that kind of a
community missionary effort. One is Teaneck, N.J., named "Operation
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Community Talent," and the other is Minneapolis, named "Community.
Resource Volunteers." They are doing a terrific job. They have en-
listed doctors, professors, teachers, businessmen, all kinds of people,
to go out as missionaries to collect in roundtable forums and schools
and tell them, "Look, here is what you need to know before you buy.
Here is performance, and here is safety. Here are the laws. These
are the things you need to know."
And it's been amazingly successful. So it can be done.
But my final point is this—and I am speaking today for the con-

sumer's viewpoint. But at the same time I pride myself on keeping a
good balance here in our economic partnership, and I am as concerned
about industry as with consumers—my final point is to urge this
committee to keep the present Bureau of Product Safety by 

*
(living it a

new and independent status, with its own budget, freedom from polit-
ical pressures, and broad powers to utilize all existing machinery in
Government and the private sector to bring our national product
safety design and consumer use up to a civilized standard.
Do you see why I want that under HEW? Health, Education, and

Welfare. Where else should education be?
I also urge that Malcolm Jensen be persuaded somehow to stay on as

director, for three reasons: First, the director should have an intimate
knowledge of standards-making procedures and an honest respect
for a good standard. Too many people really do not know anything
at all about this complicated business of setting up a good standard.
He ought to be familiar also with industry's realistic problems, and
its production line behavior. And, most important, he must thor-
oughly understand and sympathize with the consumers' needs for the
safety they cannot see or evaluate, as well as the safety they can
manage for themselves. Now, it is awfully hard to find these in one
person. Mr. Jensen happens to have them.
I know my viewpoint will not be a popular one. I have to disagree

with my good friend, for whom I have great respect, Mr. Arnold
Elkind, the chairman of the National Commission on Product Safety,
and I know some of my other good friends will disagree with me. I
know many spokesmen for the public say you cannot expect responsible
action from the average person. You can't leave it to them they won't
police themselves, it won't work. I say you can, if the right plan, the
right words, and the right people make this a mighty crusade.
One last thing: I was doing some research work not long ago, and

in going through the archives of the State of Virginia, I came across a
conversation reported between Alexander Hamilton and Thomas Jef-
ferson. I think you will like it.
Mr. Hamilton was objecting to the idea of having the people take

part in decisionmaking in this country. He said, "'Die people, sir, are
turbulent, changing. They seldom judge or determine right.'
And Mr. Jefferson said, "Mr. Hamilton, the years have not enriched

your judgment in this matter—I have unlimited faith in the people,
in their common sense. I believe human nature is indefinitely perfect-
able."
Thank you, Mr. Chairman.
Senator Moss. We thank you, Mrs. Dana, for your fine testimony

and your long experience in this field. We appreciate having your testi-
mony here on our record. You make a fervent plea for keeping the
present Bureau of Product Safety and giving it new and independent
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status with its own budget, freedom from political pressures, and
broad powers to utilize all existing machinery in Government and
private sector, and then plead for keeping it in HEW where it would
not have independent status, would not have its own budget, and pre-
sumably would be subject to political pressures such as do exist. So it
seems to me that I would like to accept your plea that we have inde-
pendence, but I am not sure that it would be within HEW.
Mrs. DANA. Could it not be made, under law, an independent sec-

tion, as independent as Food and Drug is with its own budget, its own
decisionmakmg authority? Could that not be done?
Senator Moss. No; I questioned the Secretary on that when he was

before us, and, of course, the budget must go up in the same way. It
must be approved by the Secretary, then it comes back down and it is
handed to the division, whatever it is.
Mrs. DANA. But it would not have to be under FDA's budget.
Senator Moss. It would not have to be under FDA?
Mrs. DANA. It could be separate.
Senator Moss. It could be directly under the Secretary, but it would

have to go to that extent through him.
Mrs. DANA. Yes.
Senator Moss. But we appreciate having this point of view, and I

Like your plea for increased education of individuals to use products
safely. Unfortunately, when a child is 5 years old, you cannot very
well educate him to the fact that his candle will tip over and it might
set his nightgown on fire.
Mrs. DANA. No; that is an adult responsibility.
Senator Moss. It is an adult responsibility; yes. But he is sleeping

in his bed, you see?
Mrs. DANA. But the matches were left around, Senator.
Senator Moss. Oh, yes. I think you can trace the casual part back,

but the part that we can control is that his nightgown would not go
up in flames, you see.
Mrs. DANA. That is only a very partial answer.
Senator Moss. Well, it is only part of it. I agree.
Thank you very much. We are very glad to have you come before

us, and we do appreciate the fine work you do in the field of safety,
and especially in the flammable fabrics area.
Our next witness will be Gov. Howard Pyle, who is president of

the National Safety Council. We would like to hear from Governor
Pyle now.
Would you identify your associates?

STATEMENT OF GOV. HOWARD PYLE, PRESIDENT, NATIONAL
SAFETY COUNCIL; ACCOMPANIED BY HARRY N. ROSENFIELD,
COUNSEL; ROBERT CURRIL, ASSISTANT GENERAL MANAGER

Governor PYLE. Thank you very much, Mr. Chairman. I am Howard
Pyle, president of the National Safety Council. On my right is our
Washington counsel, Mr. Harry N. Rosenfield, and on my left one of
the experts in our office, Mr. Robert Curril, our assistant general
manager.



201

The National Safety Council, chartered by the Congress of the
United States, has as its only mission the prevention of accidents and
the mitigation of injuries and economic loss caused by accidents.
By the very nature of its commitment to the concept of total safety,

the National Safety Council has been and continues to be vitally con-
cerned with the importance of preventing accidents that may result
from poor design, malfunction, or improper use of consumer products.
Thus the council is in complete accord with the ultimate objectives
of the product safety legislation now before the Congress, the idea
being to protect the public against unreasonable risk arising out of
hazardous consumer products which may result in death, injury, or
illness.
The council was in complete accord with the objectives set by Con-

gress in Public Law 90-146 which created the National Commission
on Product Safety and so stated in testimony given before the com-
mission. The council applauded the same concept when the late Pres-
ident Kennedy, in listing the four common rights of the consumer,
began with: "The right to safety. To be protected against the market-
ing of goods which are hazardous to health or life."
The council also welcomed the opportunity to go on record in sup-

port of amendments to the Federal Hazardous Substances Act (15
U.S.C. 1261 et seq.) which increased protection to children against
hazards to their safety and health.
The council concurred in another conclusion that is certainly of

mutual interest and concern, to wit: No one has done enough for safety
in any of the innumerable ways in which human exposure to undue
risk can and does result in accidental death, injury, or illness. The
council's dissatisfactions in this regard are endless.
Product safety is of vital concern not only to consumer interests, but

to industry in general and to the voluntary safety movement. Such
concern stems not only from humanitarian reasons, but also because
it is a major factor in retention of consumer confidence for long-term
business survival.

NSC PRECEPTS

No object found in nature or produced by man is totally without
some risk of harmful interaction with man. A basic National Safety
Council precept is that the elimination of all risk of injury will never
be fully achieved, even with the simplest of objects. Nevertheless, we
must continue to strive to reduce the risk level until it approaches zero.
Since we can never achieve absolute freedom from risk under all con-
ditions, we must therefore address ourselves to the degree of safety
that can be achieved, recognizing the obvious constraints within our
society.
The NSC family believes in and espouses the principle that every

practical effort should be made to determine, then remove or control
the probability and the consequences of those undesired events aris-
ing out of hazards, malfunctions, failures, and predictable misuse,
thus assuring optimum safety within the constraints of known tech-
nology, resources, and product performance.
Another National Safety Council precept is that none of us, no

matter how determined we may be, can long ignore cost-benefit and
product-effectiveness factors that are inherent in any proposed change
made for reducing the level of risk. Safety, as well as the "ility" fac-
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tors, such as reliability, quality, maintainability, compatibility, et
cetera, must earn their way through quantitative evidence of effec-
tiveness in terms of costs, benefits and product performance for the
consumer, the manufacturer, and Others who interface with consumer
products.
In search for ultimate answers, two additional precepts are ele-

mental. The first is that maximum safety of any product is achieved
initially in the conceptual phase and ultimately in the design and
development phase of the product life cycle unless modifications are
made after the product becomes operational. This imposes heavy re-
sponsibilities on those concerned with conception, design, development,
and production control. The council considers the labeling, instructions
for installing and use, warnings, et cetera, and the creation and test of
components, mockups, or prototypes as parts of the design and develop-
ment function.
The second precept is that the change required to eliminate true

cause of an accident will not always rest with the manufacturer. While
it is essential that the design function must do everything reasonable
to mitigate errors or misuse on the part of others, it must be recognized
that a safely designed and properly manufactured product can be im-
properly installed, improperly maintained, and improperly used. Thus,
the change required to eliminate true cause may very well rest with
others in the system network; namely the wholesaler, the retailer, the
installer, the consumer, the serviceman, and the disposer.

CONSUMER PRODUCT ACCIDENT/INJ URY DATA

It is tragically unfortunate that precise data on consumer products
and their relationship to accidents do not exist. To the extent that
product safety can be directly related to home safety, the record shows
that since 1912 the number of households has almost tripled and the
population doubled, but the number of deaths arising out of home
accidents shows little variation from year to year. Thus, in this time
span, the accidental home death rate declined 50 percent.
Such a reduction in death rates must be considered conservative since

it was accomplished despite changes in other variables such as:
1. The increase in the number and variety of consumer prod-

ucts now found in each home.
2. The increase in the population of the very young and the very

elderly among whom home accident fatality rates are the highest.
3. The increase of leisure time at home.
4. The increase in do-it-yourself and recreational activities.

As convincing as this trend is, we suggest that it be set aside since
such information is not related to level of risk and is inadequate to
conclude any significant or specific relationship between consumer
products and accidents. A review of the literature on the relationship
between consumer products and accidents leads us to these observa-
tions.

1. There is a woeful lack of sufficiently reliable data on the
incidence of accidents and, injuries, where cause can be directly
attributed to hazardous consumer products, to know the true
scope of the product safety problem in its broadest terms or what
the priorities should be in dealing with the problem as a whole or
in its major parts.
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2. There is not enough known about the specific circumstances
of consumer product accidents/injuries to take all the actions
necessary that will lead to a practical solution of the problem.

3. Until such information is reasonably well established, the
effectiveness of any broad-scale or long-term action taken will, at
best, be uncertain.

The National Safety Council urge that concentrated efforts be
directed toward establishing a more contemporary accounting of the
level of risk that now prevails with respect to individual or classes of
consumer products. The National Electronic Injury Surveillance Sys-
tem (NEISS) currently administered by the Food and Drug Admin-
istration should be most helpful in achieving this end.
The council is also convinced that a project designated as the "House-

hold Safety Study" 1 is one of the most comprehensive studies cur-
rently being conducted on consumer products and their relationship to
accidents and injuries. Unfortunately, a comprehensive analysis of the
data generated in the first phase of this study has not yet been com-
pleted by the council. Lacking such an analysis, it would be premature
to reach hard and fast conclusions as a result of this study at this time.
However, the council recommends that every consideration be given.
to the results of this study as quickly as its findings can be made avail-
able, there is little doubt that it will be most helpful in determining a
way of going to improve the accident/injury/illness experience as it
relates to consumer products.

IS THERE A PRODUCT SAFETY PROBLEM?

In spite of the fact that it is not now possible to quantify the scope
or intensity of the consumer product accident/injury problem, the Na-
tional Safety Council believes that there indeed exists a problem
arising out of hazardous consumer products and that something posi-
tive and constructive should be done to cope with the problem. It is
reasonable to expect that avoidable injuries arising out of hazardous
consumer products can be reduced to some degree by constructive
action.

Experience in the general safety field indicates that a rational way
to go to meet the consumer product safety problem is to accomplish
the following:

1. Develop and implement an accident/injury data system
which will (a) reveal on a continuing basis the relationship be-
tween consumer products and accidents/injuries, thereby iden-
tifying levels of risk that are now associated with various products,
and (b) assist in the determination of appropriate countermeas-
ures to achieve an acceptable level of risk.

2. Develop consumer product safety standards as mandatory
criteria to eliminate and minimize hazards or potential hazards to
achieve an acceptable level of risk.

3. Develop and implement education programs to assist in in-
forming consumers and others in the mainstream of the distribu-
tion, installation, and maintenance system regarding the value
of safe products and the safe use of such products.

1 A study sponsored by 18 organizations, including the National Safety Council, and con-
ducted by a leading market research organization,

66-631-71--pt. 1-14
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SHOULD THERE BE FEDERAL PRESENCE?

There exist widely divergent views on industry's capability to cope
with the consumer product safety problem on a voluntary basis. The
council believes that it would be a serious mistake to imply that there
has to be an either/or relationship between voluntary safety efforts
and Federal presence. Each must be recognized for what it can and
for what it cannot do.
The Federal Government can bring about changes in the area of

need that would be slow and difficult, if not impossible, by the forces
of the voluntary safety movement or by persuasion along—especially
in the areas of generating accident/injury data and research. The
National Safety Council is convinced that, at best, neither product
safety nor any other kind of safety is going to be handed to the Ameri-
can public by legislative enactment or administrative decree. The
council is equally convinced, however, that a properly conceived Fed-
eral presence in the consumer product safety arena would be construc-
tive and useful. To this end, the council believes that the consumer
product safety problem warrants congressional attention.

THE ROLE OF THE FEDERAL GOVERNMENT

The National Safety Council's position with respect to the various
legislative proposals now before the Congress does not address itself
to all of the major issues of concern, but rather to those issues that have
a direct relationship to the council's mission.
The council recommends that any proposed product safety legisla-

tion should provide for Federal presence in five major functions:
1. Collection, analysis, and dissemination of accident/injury

data.
2. Determination of need, development, and promulgation of

standards.
3. Inspection and enforcement.
4. Research.
5. Consumer education.

The council has no preference with respect to where these functions
should be placed within Government structure. Instead the council
prefers to address itself to requirements in terms of performance which
will, in turn, govern where the functions should be placed. The council
recommends that the placement of functions withm the Government
structure be determined by the following requirements:

1. The agency must achieve optimum effectiveness in carrying
out the purpose of the proposed legislation.

2. The agency must maintain visibility and status to show that
it does, indeed, mean business.

3. The agency must be identifiable and possess a safety orienta-
tion.

There appear to be two primary options with respect to placement:
(1) a new independent agency, or (2) within an existing agency. If
placement in an existing agency is preferred by the Congress, then
the legislation should provide for an administration with a designated
assistant secretary to accomplish the purpose of the proposed legisla-
tion. Further, no matter where the functions are placed, the council
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urges the Congress to adopt the principle of internal separation of
functions so that such functions can be exercised with independent
integrity.
In this regard, I should like to add a further comment. Experience

in this administration of Federal safety programs leads us to the
belief that a safety regulatory agency should have its own field force
and not be required to rely on a generalized field staff with less
focused orientation. We learned this the hard way with occupational
safety when the safety provisions of the Walsh-Healy Public Con-
tracts Act were administered by the field staff of the Wage and Hour
Administration. Now, under the new Occupational Safety and Health
`‘,ct, of 1970, the occupational safety and health program has its own
field force in the Department of Labor. The same is true for railroad
safety in the Department- of Transportation and mine safety in the
Department of the Interior—safety requires a field staff possessing
special skill and orientation.

Therefore, I hope that this committee will see to it that, wherever
the program is located, it has its own field force.
A description of the major functions are proposed as follows.

ACCIDENT/INJURY DATA

A consumer product accident/injury data system should be estab-
lished and operated by an accident/injury data unit. The overall
objective should be to collect, analyze, and disseminate information
relating to accident/incident/injury trends, cause, and counter-
measures.
The unit should be authorized to enter into contracts to conduct

studies to assist in establishing an accident/injury data system. The
data system should, as it relates to conumer products, accomplish the
following objectives:

(a) Yield information on accidents and accident trends, in-
cluding exposure criteria, to establish priorities for accident pre-
vention activities;
(b) Yield information to determine true cause of accidents for

the purpose of (1) evaluating the adequacy of existing standards,
(2) determining the needs for additional standards, and (3) de-
veloping new or special countermeasures; and
(e) Evaluate the effectiveness of countermeasures that current-

ly exist and for those that are yet to be developed.
The accident/injury data system should also provide for analysis

of such data. The accident/injury data collection system should be
structured to facilitate the analysis process. This will require that data
input be compatible with electronic data processing equipment. The
analysis of the data input should identify areas requiring immediate
attention and/or indepth studies. Upon such identification, a cause
analysis can yield information to determine the most effective counter-
measures necessary to remove or substantially reduce (1) the probabil-
ity of occurrence of an accident caused by a haardous consumer prod-
uct, and (2) the severity of the consequences of those accidents that do
occur.
As a practical reality, such a system will greatly reduce the guess-

work in solving the product safety problem and will generate reliable
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information for policy and action decisions by both the private sector
and the Government.
The National Safety Council is confident that it has created a data

system that is responsive to the cbjectives cited above. This system is
described in appendix I of this statement.
By now it must be evident that the council is purposely emphasizing

cause determination with respect to accidents and injuries. Unless the
accident/injury data system reveals the true cause of an unwanted
incident, then efforts to eliminate such cause can be an exercise in futil-
ity. The ultimate payoff in terms of accident prevention lies in elimi-
nating one or more elements in a set of events that, in combination, re-
sult in an accident.
Those responsible for the accident/injury data system should also

be responsive to requests of others within the agency to conduct special
studies and to measure results in terms of change in the accidents/in-
juries related to hazardous consumer products. 
It is essential that the data collection, analysis, interpretation and

use of such information be placed only in the hands of competent,
reliable, unbiased professionals. The information generated by the
accident/injury data system, including cause analysis, should be made
available to those responsible for the other functions and to the manu-
facturer. The statistical output of the system should be made available
to the public.
The functions of the accident/injury data unit should not be a func-

tion of those who will be judged by the results of such data. The
rationale for establishing accident/injury data functions independent
of other functions is that such independence is more likely to result
in freedom from bias and therefore enhance greater objectivity.

STANDARDS DEVELOPMENT

The National Safety Council believes that both the consumer and
the responsible safety-minded producer/manufacturer would be more
adequately protected if properly developed and promulgated product
safety standards that eliminate or minimize unreasonable risk had the
force and effect of law.
Based primarily on information generated by the accident/injury

data system and data arising out of a hazard or fault analysis, the
latter being especially useful for new products, the function of a
standards development unit would be to determine undue risk based
on findings of fact, to determine the need for standards based on such
findings, to assist in the development of standards, and to call outinformation for industry as well as Government.
For years the council has espoused the principle that the applicationof safety logic comes before the failure, malfunction, misuse, orinjury occurs. Therefore, the council strongly recommends that unduerisk determination need not require any evidence of deaths injuries.or illnesses. The application of the safety logic principle can beachieved to a significant degree by modifying the framework of thestandards development process. A_ description of risk-based conceptsfor the development of standards is contained in appendix II of thisstatement.
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Product safety standards should be developed whenever findings

shoW that a safety standard is necessary to remove or reduce unreason-

able risk from an identified product hazard. Where there is such a

finding, the Federal agency responsible should be required to promul-

crate an existing consensus standard providing such standard is ap-
plicable and adequate to remove or reduce unreasonable risk with

respect to the identified hazard. Further, hearings should not be

required in order to promulgate such consensus standards.
Where there is no such existing consensus standard, the first step

in the standards development process should provide for the develop-
ment of a proposed standard under the consensus process 1 by a na-
tionally recognized standards producing organization or by any other

qualified organization. If this process does not yield desired results
within a reasonable time, the standards development unit should de-

velop a recommended standard under a process that enables interested
persons to participate. Further, to the extent possible, all standards
proposed for promulgation should be written in terms of performance
criteria. Specification criteria should be adopted only when it is im-
practicable to define performance requirements.
After publication of the recommended standard in the Federal

Register and after opportunity for interested parties to submit data,
views, or arguments with respect to the recommended standard, the
Federal agency should, after consideration of such data, views, and
arguments, have the authority to promulgate a mandatory product
safety standard.
All standards promulgated by the Federal agency should preempt

any State standard applicable to the same aspect of performance of
such product, except a State should have the authority to require a
more vigorous standard with respect to products used by State agen-
cies or local government units, or where local conditions require a
deviation from the Federal standard.
Where there is an imminent danger arising out of an identified

product hazard for which no promulgated standard is applicable,
there should be some mechanism available to deal with such an emer-
gency situation. One alternative is to immediately promulgate an
interim standard which eliminates or reduces risk to an acceptable
level. Such standard should take effect immediately upon publica-
tion in the Federal Register. A second alternative would be to seek
relief in the courts (as prescribed in the Occupational Safety and
Health Act) for an order declaring a product involving imminent
danger a banned hazardous product.
For "new products" (as defined in S. 983) not yet on the market,

there should be a provision to require manufacturers to advise the
agency of a "new product" 30-60 days before its marketing or mar-
keting testing, and require manufacturers to maintain records that
document the safety criteria and test procedures used. Such records
shall be made available to the agency for inspection. Such notification
will provide sufficient time to invoke the imminent danger provision
just described, should such action be warranted.

1 The consensus process basically involves two principles: (1) securing representation
of these groups that would be affected by the standards which, in this instance, includes
consumers, and (2) a predominant acceptance by such groups. The consensus process im-
plies much more than a simple majority of those represented, but not necessarily unanimity.
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INSPECTION AND ENFORCEMENT

Those responsible for the function of the inspection and enforce-
ment should have the authority to evaluate the final product or its
components to determine compliance with the promulgated standards.
When the enforcement unit has evidence of a violation with respect

to compliance with applicable promulgated standards, it should issue
a citation, a proposed penalty, if any, and an order to remedy the vio-
lation. Such citations should describe the nature of the violation, the
standard alleged to have been violated, and fix a reasonable time for
a remedy. Those cited should have the opportunity to contest the cita-
tion or proposed penalty or both via a hearing within a reasonable
time after receipt of the citation or proposed penalty. Any person
affected or aggrieved by any order of the agency should have the op-
portunity to obtain a judicial review of such order or penalty.
The council recommends that the enforcement unit have the author-

ity to acquire, by purchase or other negotiation, products for testing by
itself or a contracted laboratory. In order, to determine compliance that
cannot be determined in other ways, the enfircement unit should have
the authority to make reasonable plant visits to audit the manufactur-
ing processes pertinent to compliance requirements and to request com-
pliance demonstrations.
The council further recommends that the enforcement unit utilize

the output from the accident/injury data system, complaint patterns
and other information sources to establish priorities.
The council sees little merit in Federal certification of individual

products for compliance with promulgated standards. Instead, the
manufacturer should be required to maintain records which describeand document the method to justify his own certification or compli-
ance with the applicable promulgated standards and such methods
should be subject to disapproval by the Federal agency. However, the
agency should require the use and prescribe the form and informa-
tional. requirements of labels used by the manufacturer to certify
compliance with specified promulgated standards.
The council believes that the enforcement mechanism should be

primarily results oriented as contrasted to methods oriented. Such
an orientation will tend to eliminate the need for having each and every
operational step subject to inspection and approval or disapproval.

RESEARCH

Within the agency there should be established a research unit toconduct basic research and investigations regarding safety of consumerproducts to supplement information now available in keeping with thepurpose of the proposed legislation. The unit should conduct researchregarding the testing of products and develop recommended safetytesting methods and testing devices. The research unit should alsoconduct continuing studies and in-depth investigations of injuries,health impairments and economic losses resulting from accidents in-volving consumer products.
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CONSUMER EDUCATION

The lack of consumer knowledge regarding the installation, use, and
niaintenance of consumer products is a major part of the consumer
product safety problem. Since a part of the solution to the consumer
product safety problem lies in the area of consumer education, the
agency responsible for the other functions previously described should
also assume a responsibility for consumer education.
It is recognized that no Federal agency alone can accomplish the

massive consumer education program required to meet the demand.
Therefore, any consumer education program must seek cooperation
and assistance from those associations or organizations, as well as offi-
cial agencies at the State and local level, that can help achieve the con-
sumer education objective.

OTHER RECOMMENDATIONS

The council would like to conclude this statement with three addi-
tional recommendations concerning (1) an advisory group, (2) con-
gressional review, and (3) funding.

Advisory Group
In the interest of a well-advised, efficiently coordinated approach

to workable answers, the council recommends the establishment of a
multiinterest group to serve in an advisory capacity. This advisory
group might be expected to advise not only on the programing designed
to achieve the purpose of the proposed legislation, but also in the eval-
uation of its effectiveness. The council would welcome an opportunity
to be of assistance in this regard.

Congressional Review
So that the Congress will know what has been achieved, what is in-

volved, and what yet needs to be done, the Federal agency assigned
the responsibility for carrying out the provisions of the law should be
required to report back to Congress within 2 years after the effective
date of the proposed legislation.

Funding
While realizing that appropriating sufficient funds for the proposed

legislation now under consideration is not a function of this com-
mittee, the National Safety Council has repeatedly observed the unfor-
tunate fact that failure to adequately finance safety legislation is rais-
ing serious questions of public confidence in the Congress as related
to the sincerity of its desire to improve the programs involved. If
the Congress declares that a Federal presence is needed to improve
product safety programing, such as is contemplated by the proposals
now under consideration, and then fails to follow through with suffi-
cient resources to sustain confidence in what has been enabled, it will
be increasingly difficult to attract the kinds of cooperation that many
must provide if success is to be assured.
To this end, the council urges adequate funding year in and year out,

not only authorization, but actual appropriation, to achieve the pur-
pose of the proposed legislation.
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The National Safety Council appreciates the opportunity to partic-
ipate in this most important piece of business now before the Congress.
Since safety is our only business, the council will continue to seek and
will ultimately achieve a national commitment to all forms of safety,
including consumer product safety by the business community, by the
public, by voluntary safety organizations, and by government at all
levels.

Senator Moss. Thank you, Governor Pyle, for your extremely use-
ful statement that has been worked out with a great deal of thought
and which has a lot of background information in it.
I have been able to scan the parts that you did not read, and I find

that they are equally helpful, and that you simply shortened it up
because of the pressure here today. We do appreciate it, and we know
that the National Safety Council, which has as its sole function to
prevent accidents and prevent injuries and economic loss, certainly
has the information and expertise that will help us here in fashioning
legislation which we hope will create a permanent and comprehensive
product safety program and overseeing the activities that are estab-
lished. We welcome your cooperation.
I was particularly interested in the concept of risk-based hazard

analysis which is outlined in appendix II here in your statement. If I
understand the system, it is preventive in nature and analyzes the
causes of future risks based on the potential for hazard with respect
to the product design, a means by which the product will interact with
people in the magnitude of potential risks. Is such a program suitable
for computerized calculation?

Governor PYLE. May I defer to our expert in that field, Mr. Currie?
Mr. CURRIE. It may be necessary to go to computer with a very com-

plex system. But I doubt if it would be necessary to go to that extent
with most of the consumer products that are now on the market.
Senator Moss. So you do not think that it will be desirable or feasi-

ble to go on to computerized projection?
Mr. CURRIE. Not for the hazard analysis, or to determine the level of

risk for the vast majority of consumer products, no, I don't.
Senator Moss. To what extent is this analysis being used now? What

method are you utilizing?
Mr. CURRIE. Well, most of the techniques that are now applicable to

this method are being used within the aerospace industry. We do not
propose that it would be necessary to undertake a sophisticated anal-
ysis to determine undue level of risk for a relatively simple product. It
may be necessary for a complex one, such as an aircraft, or for the
subsystems involved in a NASA space flight. However, we think that
the general principles involved in the risk analysis concept, that is,
determining the level of risk, would be most applicable to things we
are talking about today.
And may I offer one or two other comments?
The National Safety Council staff, within its own house, has kicked

around this kind of concept for some time. In addition the concept
was arrived at independently by some of the safety professionals
from NASA, and all of a sudden two of us now have the same general
idea. We are very pleased to see that the same concept arose out of a
special study conducted by the National Transportation Safety Board.
The title of it is "Risk Concepts in Dangerous Goods Transporta-
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tion" and this is where you will find additional information with re-
spect to risk level concepts.
The cost-benefit factor always has to be acknowledged for this

kind of analysis. There are going to be products that just do not
warrant a complicated analysis.
On the other hand, there will be situations where it would be a

great asset to the program to have the authority to go this route.
Senator Moss. Would this system of risk-based analysis supersede

the injury surveillance system that is now being used by HEW, or
would the two work simultaneously?
Mr. CURRIE. The risk-based analysis concept probably would work

extremely well for new products where you have no data with respect
to injuries. We think that both should be in place—that is, the risk-
based concept should in effect remove unreasonable risk from a prod-
uct and the surveillance system should be used to affirm success or
failure.

Senator Moss. From a new product that is coming on the market?
Mr. CURRIE. New products, or even an existing product.
Now, the proof of the pudding, whether or not it will really work as

well as we think it should, would come from the surveillance system.
Senator Moss. So the risk analysis might lead to the promulgation

of a standard even before the product was on the market?
Mr. CuRRrE. Yes. That is very possible.
Senator Moss. Governor Pyle, in your statement you recommend

that the product safety agency maintain visibility and status to show
that it does indeed mean business, and that adequate funding be
provided on an annual basis.
Do you believe that if a product safety program were to be located

in HEW, it should receive its budget directly from the Office of
Management and Budget as opposed to going through the Secretary's
office?

Governor PYLE. Experience is a dear teacher, and we have many ex-
amples in kind that would certainly indicate that it is a harder deci-
sion. I happened to be around when the Health, Education, and
Welfare operation was put together. It was a high-sounding and noble
concept, and to some extent we have put the traffic safety program in
the same kind of structure when we moved it over into the Department
of Transportation. The Congress has followed this kind of a plan in
its reorganization efforts. Now, some suggest a separate agency here,
and you can make an excellent case for that position. I think Mr.
Elkind's summary of the situation as he saw it was perhaps a little
emotional in some respects, because he feels so intensely about this.
But I wouldn't throw the baby out with the bath water. I would not
abandon the concept of reorganization recommended by HEW simply
because we now think we have an exception. I guess I am a little in-
clined to want to stay with the order of things as dictated by Con-
gress long since. Certainly it is within your prerogative to do as you
please about it. But it will mean moving away from an organization
concept that you have already established.
Senator Moss. In your prepared statement you said, "No matter

where the functions are placed, the council urges the Congress to adopt
the principle of internal separation of functions so that such functions
can be exercised with independent integrity."
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I wonder if you could expand a little on what you mean by ‘'internal
separation of functions."
Governor PYLE. The field force operation is the simplest example

that I can possibly give you. In this regard our experience under
Walsh-Healey was a miserable one. It is also possible to have people
in control of strategic divisions of a large entity like HEW who are
conceivably so oriented along certain paths as to very often inhibit the
-directions in which a new operation like this should go. And so we
think that if you have an independent operation, that isn't hooked to
many factors, you will have a better chance to accomplish the objective.
If you are going to establish a program here that you mean to go

somewhere, then constitute it so that it is not going to be hamstrung
by considerations that inevitably come into play when you have to
borrow from Peter to accommodate Paid.
Furthermore, internal separation of functions aids this kind of in-

dependent integrity. For example, if the analysis phase of the data
collection function has independent integrity and is not merely a hand-
maiden of standards development or of enforcement, both the program
administrator and the Congress will have more objective evidence for
policy determinations. Obviously all five major functions we suggest
(data collection, standards, enforcement, research, and consumer
education) need strong coordination. But program effectiveness *ill
be enhanced, in our judgment, by assuring--within overall policy
guidelines—the professional integrity and independence of those
carrying out the five major functions involved.

Senator Moss. I notice that you urge that consumers participate in
the development of standards, but I did not see in your proposed list
•of functions for a product safety agency the position of consumer
advocate, which is in S. 983. Do you feel that there is need for such
an official ?
Governor PYLE. Mr. Chairman, that is a very interesting concept.

I am sure that a case can be made for it as well as against it.
As one who has been in government, a former Governor of one of

the States, and 4 years in the White House in an executive capacity,
I guess my basic feeling is that if you set up a consumer protection
agency, the assumption is that the Government, as thus identified, rep-
resents the people, and I find it a little difficult to believe that you
have to have a special consumer advocate in order to guarantee Gov-
ernment's first obligation to the people.
Now, maybe this is necessary. I do not see it. I certainly would hate

like the dickens to try to administer it under those circumstances.
Also, I see a possibility that if you set up a consumer advocate, thus
institutionalizing the idea, you encourage the agency that is adminis-
tering this program to say, 'Well, that takes care of the public. Now
we will run the agency without paying heed to consumers."
I think the first obligation of this product safety organization, what-

ever it turns out to be, is to the public interest. That is why you are
doing this.
So I see a lot of wrinkles in it that I do not favor. But this is a

personal reaction. You asked, so I am responding.
Senator Moss. I appreciate your candid answer. I surely do.
In your testimony you place great emphasis on the consensus prin-

tiple as a method of establishing product safety standards. If the con-
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sensus principle is applied to a situation where a few industries are
able to meet standards, while others do not have the technical capa-
bility to comply, the result of applying consensus would be a lower
standard, where economic considerations might dominate safety con-
siderations. How would you avoid the potential problem that seems
to plague us in the Flammable Fabrics Act right now?
Governor PYLE. May I ask Mr. Currie to comment on that?
Then what he does not say, I will say.
Mr. CURRIE. The consensus process would tend to guarantee that

those who will be affected by the standard would have some opportu-
nity to provide inputs in the standards development process. Like-
wise, those who do not possess the capability of compliance with the
standard as it may be proposed would also have the opportunity to
provide input, and perhaps it could be established at this time that the
standard would indeed be unreasonable for those who have less tech-
nical capability or wherewithal to comply with the standard. If the
standard were developed tinder some process other than the consensus
process, you still have the same problem. So we feel that the consensus
process would at least provide an opportunity for those with less
resources to provide inputs so that a reasonable standard could be
adopted.
Senator Moss. Does that not water down the safety considerations

by introducing, a competitive economic situation to dilute the safety
part?
Mr. CURRIE. There would have to be a trade-off with respect to goals

and objectives. If the proposed standard were such that it were diluted
to the degree that it would produce a level of risk that would be un-
acceptable, then a trade-off may have to be made in favor of eliminating
or limiting the output of some of the less competitive individuals or
firms.
On the other hand, I think you have to look at the other side of the

story, the commerce of the United States. The standards-development
process will look at both sides in order to weigh them and make a
determination of the optimum trade-off in the public interest.
Senator Moss. Of course I recognize the Governor said in his

testimony there is no absolute zero that can be reached. There is an
element of risk that remains, I suppose, with even walking down the
sidewalk, or any other simple act we do. But the thing that bothers me
is when we are trying to concentrate here on the maximum degree pos-
sible to provide safety, that we put into that process the consensus
coming from those who have a competitive drive to produce a product
at the lowest possible price and compete in the market. Their tendency
would be to reduce some of the safety factors in order to retain or to
gain competitive economic positions. An automobile maker, if he didn't
have to put a shock absorber on his product, perhaps might be able to
make a car a little bit cheaper, or something of the sort. That is what
I am really trying to say here.

Governor PYLE. Mr. Chairman, I think the key point is that the
development of standards under the consensus process will eliminate,
very substantially, the chiselers from the marketplace. It will make the
competitive process much more equitable for those who are trying to
put out a reliable product at a fair price compared to those who come
along with an inferior product but can represent it as being adequate.
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In that kind of unfair competition the first thing you know you have a
wholly untenable situation in the marketplace. Furthermore, we have
to remember that at best all standards, especially as they are promul-
gated by the government, are inevitably minimum standards. It is a
ludgmental decision then as to where you level it off in terms of its
impact on safety and all of the other factors that tend to make the
product useful in the marketplace.
Senator Moss. I like your response. If you have the rules of the

game, and everybody has to come up to the rules of the game, then
they may compete beyond there.

Governor PYLE. Right. And it is possible that there are going to be
products that are going to leave the marketplace. There is no question
about it.
Senator Moss. Yes.
Governor PYLE. I do think we will have to be very careful that we

do not develop an environment in which only the big boys can com-
pete. This means that the standard is going to be a minimum stand-
ard, at best.

Besides, they are always subject to review. If it does not accomplish
its mission, you can always review it and reissue it if you think it ought
to be done.

Senator Moss. But it must be a standard that brings safety.
Governor PYLE. Right.
Senator Moss. I see.
Governor PYLE. Also, it has to be remembered that we cannot de-

grade the mission of the product itself. The product has to do what
it was made to do.

Senator Moss. Just one final question. In your statement you out-
lined that when an enforcement unit has evidence of a violation with
respect to compliance with applicable promulgated standards, you
propose that a citation be issued with a proposed penalty. What types
of sanctions should the product safety agency be able to impose at this
point, and what steps might the agency be able to impose to remedy
the violation?

Governor PYLE. Well, of course the remedying of the violation is to
retrofit the product and require changes in terms of its future develop-
ment so that it doesn't continue to come up with the weakness that is
covered in the citation. There is no way to leave the product on the
market without having its frailties rectified.
As far as the penalties are concerned, I think that the responsible

agency should issue a proposed penalty whenever the enforcement unit
has evidence of a violation with respect to compliance with the appli-
cable promulgated standards. This would provide incentive for the
manufacturers to comply with the standards before any enforcement
process takes place. To issue a proposed penalty only after failure to
abate a violation provides little incentive to comply until cited by the
enforcement unit. Thus, there should be a penalty provision for failure
to comply with the appropriate standards and perhaps a more signifi-
cant penalty for failure to abate the violation. In either case however,
those cited should have the opportunity to contest the violation or the
proposed penalty or both.as previously indicated.
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Senator Moss. Thank you, Governor Pyle, Mr. Rosenfield, and Mr.
Currie. We do appreciate your coming here today and presenting this
testimony for us.
Governor PYLE. May I suggest, sir, if you come to points along the

way where you think we might be helpful in supplying additional
information, or even coming back, if that is suggested, we would be
very happy to try to do what we can.
Senator Moss. Thank you very much for that offer, and we certainly

will observe it.
Governor Pyr,E. Thank you very much.
(The appendices to the statement follow:)

APPENDIX I

This appendix was referenced in the National Safety Council's state-
ment on proposed product safety legislation for the Senate Committee on
Commerce and is to be considered part of the record. The appendix pre-
sents a description of an accident data system.

In our search for ways to obtain specific accident data for a segment of the
total accident problem, such as may be related to consumer products, we have
concluded that retrospective accident reports (reports of previous accidents)
generally do not yield the kinds of information needed for adequate measurement
and assessment of that safety problem nor do they yield sufficient information
to determine cause of specific accidents. The Council has concluded that more
useful data can be generated from future accident reports where the reported
information can be specifically structured to satisfy established requirements.
This does not mean that accident data now on hand may not contain some useful
information, but in general such data lack the details needed to mount an effec-
tive major accident prevention campaign.
The _Notional Safety Council believes the ultimate objective of an accident data

system is to prevent accidents. The sub-objectives of such a system are:
1. To establish priorities for preventive action.
2. To provide information to determine true cause so that preventive action

will be effective.
The National Safety Council believes that a consumer product accident data

system should accomplish these goals:
(a) to establish as quickly as possible those products associated with

high severity accidents;
(b) to establish over a period of time those products that produce a

significantly high number or high rate of moderate and low severity accidents;

(c) to maintain early surveillance of new products relative to the fre-
quency and severity of accidents occurrence;
(d) to identify priorities based on frequency and severity considerations

to maximize benefits;
(e) to indicate countermeasures that will eliminate or minimize cause

of the accidents; and
(f) to evaluate the effectiveness of countermeasures implemented.

The National Safety Council now has in place an accident data system that
satisfies the above criteria. Basically, the system is designed to obtain two levels
of data: (1) basic data ; and (2) supplemental data.
We have attempted to describe one accident data system which the Council

believes can provide the necessary information to more closely identify the prod-
uct safety problem, to determine causes of accidents concerned with products,
and to develop an effective long-range program for product safety. Undoubtedly
there are other accident data systems which will provide the information that
will be responsive to the objectives and goals cited above. Such systems should
be explored to determine their feasibility to improve product safety.

APPENDIX II

This appendix was referenced in the National Safety Council's state-
ment on proposed product safety legislation for the Senate Committee
on Commerce and is to be considered part of the record. The purpose of
the appendix is to describe risk-based concepts as related to a frame-
work for the development of standards.
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The National Safety Council has long espoused the principle that the applica-
tion of safety logic comes before the failure, malfunction, misuse, or injury occurs.
The Council is also a strong advocate of the principle that the determination for
the need of a safety standard should not require any evidence of deaths, injuries,
or illnesses.
The application of this safety logic can be achieved to a significant degree by

modifying the framework of the standards development process. Such a frame-
work should be viewed as a long-range objective to be achieved.
For the purpose of this appendix, a hazard is considered to be a real or poten-

tial condition or characteristic which can cause injury, illness or property loss,
or cause an event which will lead to such losses. Likewise, risk is viewed as the
probability that hazards will cause an event which will result in some magnitude
of injury, illness or property loss. Thus, risks are dependent upon three criteria:
(1) the existence of hazards, (2) the probability that the hazard will interact
with people or things to cause loss, and (3) the magnitude of the loss. A composite
of individual risks constitutes the level of risk.
A distinction between hazards, risks and level of risk is pertinent to the

determination of undue risk. Hazards constitute only one facet of risk, the others
being the probability of the hazard precipitating an event resulting in loss and
the magnitude of the loss. Risks should then be aggregated to identify the level
of risk. Thus, the level of risk concept incorporates evaluation of hazards and
the risks resulting from the presence of these hazards.
The concept provides a most comprehensive means for determining level of

risk. Such a measurement will enable the decision-maker to deterimne whether
or not action should be taken to reduce the level of risk. The alternative counter-
measures suggested by the risk analysis, coupled with other significant factors
such as cost, social benefit, and performance of a given system, will also enable
a means for assessing the probable change in level of risk that can be brought
about by promulgating a standard.
The Council urges the development of a framework for consumer product

risk analysis as related to the development of standards. Such a framework
requires consideration of the following:

1. The product hazards, malfunctions, or failures which may lead to an
event that can result in a loss.

2. The probabilities of such events occurring.
Senator Moss. Now we have still one important witness to hear, Mr.

P. Edward Merrill, president of Micro Devices Corp., from Dayton,
Ohio.
Is Mr. Merrill here ?
We are very glad to have you, Mr. Merrill, and appreciate your

appearance.
This committee is not considering S. 1798, related to the interna-

tional voluntary standards, at this time, and therefore I would suggest
that you confine yourself to the matters that are directly before us in
the bills that we are working on.

STATEMENT OF P. EDWARD MERRILL, PRESIDENT, MICRO DEVICES
CORP., DAYTON, OHIO

Mr. MERRILL. Mr. Chairman, members of the committee, I feel that,if I may take the liberty, the statement which I have prepared isrelated to consumer safety. I think there is a direct connection in-volved with the international standardization program. This state-ment was prepared pretty much with that thought in mind. I wouldlike to present it in its entirety.
Senator Moss. We will receive your statement. I was just simplypointing out that there is a separate bill on the international volun-tary standards, and that this will be considered by another subcom-mittee of the full committee. And I just thought perhaps that this.
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is a little nongermane, at this particular hearing. But we will be glad
to receive your statement.
You may proceed.
Mr. MERRILL. Thank you.
Mr. Chairman and members of the committee, my name is Ed

Merrill, president of Micro Devices Corp., Dayton, Ohio.
We manufacture a product whose purpose is to make electrical

equipments and appliances safe—to protect the public—the consumer.
We are a truly international" company, since over 50 percent of

our sales are exported, to such countries as Japan, Germany, England,
Australia Yugoslavia South Africa, et cetera, and, by the way, the
Moon and planet Mars.
Because of the nature of our business, we have become deeply in-

volved with standards agencies throughout the world, and therefore
feel that we are qualified to comment with respect to the proposed
legislation.
Our primary concern pertains not only to safety, but also the alarm-

ing deterioration of our foreign trade situation.
It appears that very few people are aware of what is in store for this

country if the present trend continues.
Our existing practices of pouring our wealth out of our country

can only lead to economic disaster. We have gotten ourselves in a
position where—within a few years, if the present trend continues, we
will be primarily a buying nation—with much of our manufactured
goods coming from foreign countries.

Obviously, we can't survive this trend for many more years.
Look at what has already happened.
Practically all black and white, and a high percentage of color TV

sets are imported—and electrical and electronic components, autos,
cameras, hi-fl sets, shoes, clothing—the list is long and growing rapidly.
Much of this production is financed with American money, which

is not only depleting our own resources, but also strengthening our
foreign competitors to the detriment of our U.S. manufacturers. The
foreign manufacturers whom we aid then sell to other foreign coun-
tries to markets which we have caused ourselves to lose.
Although the proposed legislation regarding international stand-

ardization will not begin to solve all of our problems it can be a major
contributing factor. Our participation in worldwide standardization
cannot proceed until we have our own house in order.
The Japanese agency, MITI, has accomplished tremendous things

for the Japanese manufacturers, in a matter of less than 10 years.
By enforcing standardization on their Japanese manufacturers

costs are reduced, which makes them more competitive. It also hurt
foreign manufacturers whose products don't conform to Japanese
standards. If the standards in a non-Japanese country, such as the
United States, are different, the cost of producing a portion of their
items to the special Japanese standards increases, thereby further
hurting their chances to sell to the Japanese.
A further result of MITI is a substantial improvement in quality

and product safety. In many areas, the Japanese manufacturers have
moved far out in front of us in both quality and safety.
And now, in Europe, we see the EFTA and Common Market coun-

tries gaining momentum in their standardization program.
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Canada, through CSA, has enforced standards for many years.
It is crystal clear that our country cannot possibly afford to stand

alone in the commercial world. We must take positive action.
However, we have an entirely different situation in this country,

when compared, for example, Japan.
We already have a number of standards agencies in operation,

headed by ANSI.
We have an established network which can accomplish our desired

goals.
UL, for example, has a labeling and follow-up service which liter-

ally forces their customers to conform to the UL standards. •
Their only real problem is that manufacturers can ignore them—

although in many areas, the manufacturers must obtain UL listing
of their products, or they can't be sold.

Also, their standards are voluntarily prepared and adopted by the
manufacturers of a given product.
Similar systems are used by other standards organizations.
Other than forced compliance, the chief flaw to our present system

is the fact that the selfish interests of the voluntary participants can,
and often do cause delays, and final formulations of inadequate stand-
ards.
We know, from our own experience, that the manufacture of known

hazardous products usually continues for months, and often years,
before the manufacturers can come to an agreement on a revision of
the controlling standard. In the meantime, the consumer suffers.
For example, a problem involving safety of gas water heaters was

presented to the AGA (American Gas Association) laboratories over 2
years ago, and no corrective action has been taken. In fact, the latest
target date was set at 3 years hence making a total of 5 years before a
decision will be made. Actual implementation will take another year,
or more. In the meantime, the homeowners are subjected to unneces-
sarily hazardous water heaters.
We could, of course, illustrate numerous similar examples.
This is where the Federal Government should step in.
If we had a permanent commission, such as the recently expired

National Commission on Product Safety, who could have the authority
to requrie development of new standards, and force prompt changes
in existing standards, our present system, as directed and administered
by ANSI, could provide us with the coordination and protection we
need.
This commission could delegate responsibility to ANSI who would

actually administer the standardization program.
Organizations such as UL, with their followup system, could en-

force compliance.
This commission could sit in judgment in case of disputes, and have

the authority to direct a change or changes in existing standards, or
direct the proper organization to develop a new standard.
This commission could also delineate the responsibilities of the vari-

ous organizations to eliminate gaps, duplication, and overlapping.
Under the present practices, the manufacturers carry the entire bur-

den of developing standards. We don't believe that this is fair.
Since most standards are developed for the protection and welfare

of the consumer, it seems logical that the consumer, through the Federal
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'Government, should be expected to pay a substantial portion of the
.costs of developing such standards.

It must be recognized that almost any product which is sold on the
market can be criticized by someone.
It must also be recognized that almost any product, no matter how

,carefully it is designed and manufactured and inspected, can be mis-
used or can malfunction. These misuses or malfunctions can, and have
•caused disastrous results such as fires, injuries, and deaths.

There is no way that an automobile can be made so safe that the
driver cannot destroy himself, nor can we make a stove which will cook
and not burn a child's fingers.
We must be careful when we prepare our legislation so that we do

not place unfair responsibilities on the manufacturer.
It would seem that the proper approach to resolving this situation

-would be to set up a system where standards are provided and com-
pliance with such standards are mandatory. Beyond this, we do not
feel that the manufacturer should be held responsible except in such
cases where intentional deviation from the standards, criminal fraud,
:and so forth, are involved.

In cases 'where experience has indicated that the standards were in-
adequate, it should be the responsibility of the National Commission
to promptly implement the necessary changes in the standards. The
fact that the standards were inadequate should not be reason for pun-
ishing the manufacturer.

It appears that the proposed legislation goes entirely too far in plac-
ing responsibility on the manufacturer for the damages that his prod-.
ucts might cause When he may have had no way of anticipating such
hazards. This is like punishing a man for violating a nonexistent law,
.or a law that was prepared after he committed the violation.

Nevertheless, the emphasis must remain on protection of the unsus-
pecting consumer. It is important that when it is found that an exist-
ing or proposed product is potentially hazardous to the consumer, we
have a system established to take immediate action to correct the prob-
lem, regardless of who is at fault, the manufacturer or an inadequate

standard.
Although we most certainly must take action to correct our present

situation, we cannot do this at the expense of totally destroying our

present economic system.
We must first create a commission who can direct the preparation of

new standards and modifications of existing standards, and at the same

time, set up a system which will force compliance and provide a follow-

up service.
As stated above, this can be accomplished within our existing net-

work of agencies in a minimum amount of time.
This cannot be accomplished with the proposed legislation, since

the proposed legislation would be too unwieldly, too costly, and take

too long to implement.
In the meantime until some concrete system is established, we will

continue to suffer both from a safety standpoint, and in the world

markets because of our inability to effectively participate in the inter-

national standardization program.
We cannot afford to delay. Two years may be too late. Five years

will be too late.

66-631-71-pt. 1-15
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, As of this moment, we still undoubtedly have more influence in the
world market than any other single country.
Now is the time for us to not only set our own house in order, but

also to use our influence abroad to develop worldwide common stand-
ards.
It won't be a one-way street, either.
For example, if we wish to survive in the world market place, we

must adopt the metric system. This will be very costly and will require
Government assistance without it, too many companies would be
forced into bankruptcy.
As a manufacturer with exports exceeding domestic sales, we are

experiencing difficulty in selling to some countries whose standards
conflict with the ours. Common international standards would cer-
tainly reduce these problems.
I recommend that the proposed bills be rewritten to follow the

basic format set out above.
Thank you for the opportunity to present our views. We hope that

we have made a contribution- and will be happy to answer any ques-
tions you may have, or supply you with additional information if you
wish.
Senator Moss. Thank you, Mr. Merrill. I think you make a very

good point. You argue for standardization on a much broader base
than just for safety purposes, and our bill, of course, is oriented into
the safety field, in providing safe products to our consumers. But I
recognize what you say about the competition factor with other coun-
tries and with exports and the need for standardization to be able to
compete with them. And I do believe that your request is valid, and
that there is urgency that we move on it.
I will see that we get the word on to the appropriate subcommittee

of this full committee and see if we cannot get some action, soon.
Thank you.
Mr. MERRILL. Thank you very much. We appreciate it.
Senator Moss. We will now recess until tomorrow at 9:30 a.m.
("Whereupon, at 2:07 p.m., the hearing was recessed to resume at 9 :30

a.m., Thursday. July 22, 1971.)
(The following information was subsequently received for the rec-

ord) :
MICRO DEVICES CORP.,

Dayton, Ohio, July 28, 1971.
Subjects: S. 983, S. 1797, and S. 1685.
HOD. FRANK E. Moss,
The Senate,
Washington, D.C.
DEAR Sin: Since testifying before your committee last week, and after readingan account of it in one of our local newspapers, I have become concerned that mypresentation may have been mis-interpreted.
This concern becomes greater, since I seem to have been one of a few, and per-haps the only person called upon by your committee who did not represent a con-sumer protection or standardization organization of some type.
In order to dispel any misunderstanding, I wish to state emphatically that:I am in favor of legislation which will provide means for preparing and enforcingstandards which will improve product safety and promote cooperation in devel-oping international standards.
Such legislation is most urgent and long overdue.
The recently expired National Commission on Product Safety, which was soably administered by Mr. Arnold Elkind, was a big step in the right direction. In
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fad, boUt!a:1).. that they neeaea was permanence and provisions for enforcing
their decisions.
My conceern about the proposed legislation is that it will take too long to im-

plement, and will result in unnecessarily excessive costs and duplication of effort.

Actually, the problem has been over-emphasized.
We have a sufficient number of agencies and testing laboratories fully capable

of adequate standards, and enforcing compliance through listing and follow-up

services.
What we need, and could provide very quickly, is a clearing house, a commis-

sion, who would have the authority to overrule the selfish interests Of those who

impede the formulation of adequate standards, and the muscle to enforce them.

This capability could, and should be developed and in operation in a few

months.
This permanent revolving commission could receive suggestions for standards

and/or modifications from all sources, and after evaluation, simply direct the

appropriate agency, through ANSI, to produce or modify the applicable stand-

ards, and set deadlines.
Thank you for the opportunity of offering these additional comments.

Very truly yours,
P. EDWARD MERRILL, President.





CONSUMER PRODUCT SAFETY ACT OF 1971

THURSDAY, JULY 22, 1971

U.S. SENATE,
COMMITTEE ON COMMERCE,

ashing ton, D.C.
The committee met, pursuant to recess, at 9 :30 a.m. in room 5110,

New Senate Office Building, Hon. Frank E. Moss presiding.
Present: Senators Moss, Hartke, and Stevens.
Senator Moss. The committee will come to order. We will resume

our hearings on S. 983, S. 1797, and S. 1685. We have received some
very interesting and informative testimony and we look forward to
today's testimony. We have some very important witnesses to hear this
morning.
Our first witness will be Mr. Dave Swakin, Consumer's Union, Wash-

ington, D.C.
Will you come forward, please?
We are pleased to have you, sir, and we look forward to your

testimony.

STATEMENT OF DAVE SWANKIN, CONSUMER'S UNION,
WASHINGTON, D.C.

Mr. SWANKIN. My name is David A. Swankin. I am director of
the Washington office of Consumers Union of U.S., Inc., a nonprofit
membership organization chartered in 1936 under the laws of the
State of New York to provide information and counsel to consum-
ers about the management of family expenditures.

Financial support for Consumers Union comes from the nearly
2 million subscribers and newsstand buyers of Consumer Reports, our
monthly magazine. We accept no support from any commercial orga-
nization. Consumer Reports carries no advertising. Besides testing
and reporting test results on products, Consumer Reports publishes
general information for consumers on health and medicine, the t,eco-
nomics of the marketplace and the legislative, judicial, and regula-
tory actions of Government affecting consumer welfare.
Our interest in product safety is obvious. As many of the members

of the committee know, we watched closely and cooperated fully with
the National Commission on Product Safety. When that body issued
its final report, we wrote in Consumer Reports (September 1970) :
The "Final Report of the National Commission on Product Safety" is the

most comprehensive account ever compiled of the perils one incurs by living
in this technological civilization. The account is devastating. In its outline
of human injury and suffering, the report stands as one more indictment of a
highly mechanized culture that has not managed to deal with—or, indeed,
even foresee—many of the problems raised by its own development . . .

(223)
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The report itself is of vital interest to anyone who will ever pick up a
soda bottle or walk past someone operating a power lawn mower or assume
temporary or permanent responsibility for an infant or a child. Page after
page, the text and the charts read more like a wartime casualty report than
an account of death and injury in American homes . . .
long time readers of Consumer Reports have had some acquaintance with

the kinds of hazards discovered in the report: CU provided data and testimony
at commission hearings. Scores of others testified, ranging from the victims of
hazardous products to apologists for them.

It seems as though we often lose sight of the misery and suffering
that lie behind the statistics. Let me put the statistics to you this way.
In the 20 or so minutes that it will take for me to present my state-
ment to you this morning, unsafe products will cause one person to
die, four to be permanently injured, and over 800 to be injured
seriously enough to miss work or need medical attention. As the
Washington Post said editorially yesterday, concerning injurie,s
from toys:

•
If 700,000 children were injured every year by street maniacs, the outcry

would be 'loud 'and instant. Strangely, though, hardly a murmer is heard when
unsafe toys do the damage.

The same can be said for all unsafe products, not just toys.
We believe it is time to turn the murmer into outrage, and that it is

time for Congress to act.
In one of his appearances before the National Commission on Pro-

duct Safety, in October 1968, Morris Kaplan, the technical director
of Consumers Union, provided a list of products CU rated not accept-
able for reasons of safety during the period 1958-68. I have attached
that list to this testimony, appendix No. 1. At that hearing Mr. Kaplan
said:
You will be aware that we have not surveyed the whole area of consumer

products systematically; therefore, these findings do not necessarily reflect,
quantitatively, the areas of greatest concern. It is interesting, nevertheless, to
note-that we have found examples of unsafe products in almost every category.
There are examples of almost every type of hazard that you enumerated.

Since that testimony, the commission issued its final report, but the
problem did not go away. In appendix No. 2 I have listed 25 instances
since January 1969 through March of 1971 where we reported in Con-
sumer Reports about unsafe products. It is clear to us, on the basis
of our experience, that needless death and injury will continue to be
a byproduct of far too many consumer products until the Federal
Government enacts strong and effective product safety legislation.
That is why we think these hearings are so important. You now have
an opportunity to give real meaning to one of the consumer's basic
rights—his right to safety.
Some say it is unrealistic to expect that we can attain a zero level

of death and injury from unsafe products. Perhaps it is. But we can
set our goal at the zero level. We can assert our belief that every con-
sumer has a right to products that are safe when they are sold, and that
in concept, consumers deserve as much protection against unsafe house-
hold products as they do against unsafe drugs or unhealthy food.
Turning to the proposals before you, we believe S. 983, the Magnu-

son-Moss bill, to be superior to S. 1797, the administration bill. The
inclusion in S. 983 of provisions to establish an independent product
safety commission and a consumer safety advocate are in themselves
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enough to make S. 983 a stronger bill. In addition, S. 983 contains
better standard-setting provisions than the administration proposal,
better provisions to get imminently hazardous products off the market
and an important certification program not in the administration bill.
Let me turn now, in somewhat more detail, to some of these.
The National Commission on Product Safety was highly critical of

the performance of existing Federal agencies with consumer safety
responsibilities. During its life, the NCPS commissioned a special
study of existina

b 
Federal safety programs. This report, commonly

known as the Heffron report, turned out to be a scathing criticism of
the way in which the National Traffic and Motor Vehicle Safety Act,
the Flammable Fabrics Act, and the Hazardous Substances Act were
administered. The Heffron report went so far as to characterize exist-
ing Federal safety laws as widespread public deception. That is a
strong charge. The NSPA itself characterized the administration of
existing product safety regulation as "burdened by * * * bureau-
cratic lassitude, timid administration, bargain basement budgets, dis-
torted priorities, and misdirected technical resources."
We concur. We feel that it makes little sense to assign to the De-

partment of HEW the function of administration of comprehensive
product safety legislation.
We base this partly on the Heffron report, and partly on our own

experience. Many of you are no doubt aware of our toy safety suit
against the Department of HEW and FDA last December. That litiga-
tion was necessitated by what we viewed as a shocking reluctance in
the past of HEW to administer the Toy Safety Act of 1969. Without
going into the details of the litigation here, the significance of our suit
was in the fact that it took a law suit by a private consumer organiza-
tion and a lot of unfavorable publicity to get HEW to do anything
about enforcing what we consider a strong consumer protection law.
Yet the administration bill would give the same agency added respon-
sibilities in this very field in which they have been so remiss in the past.
This makes very little sense to us.
Another example of the FDA's weak enforcement of product safety

legislation is the recent final regulation announced by that agency and
published in the Federal Register on June 10, 1971, concerning the
classification of certain liquid drain cleaners as banned hazardous sub-
staces. This regulation represents, in our opinion, a half-hearted at-
tempt on the part of the FDA to meet a very serious problem. Our re-
search indicates that last year, for example, there were well over 150
reported ingestions of liquid drain cleaners by children. These inges-
tions produced esophogeal burns which often required corrective sur-
gery. The FDA response to this hazard was the promulgation of a rule
which limits the corrosive content in the product to 10 percent, a
standard which CU's medical consultants consider unacceptable. We
believe that FDA should have banned products containing the corro-
sive ingredients, sodium and/or potassium hydroxide—lye, from the
market altogether.
There seems to be either an unwillingness or an inability in FDA

to adequately protect consumers in the area of product safety. We feel
that an independent Product Safety Commission, unburdened by other
duties, and responsible solely for product safety would be far more
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likely to provide the protection necessary. We are all aware of the
excellent job the National Commission on Product Safety did m this
respect during its 2-year term. Its investigations were extensive, its
proposals were incisive and its vigor was refreshing: It is no wonder
that one FTC Commissioner called it the most effective Federal com-
mission in existence. CU feels that the resurrection of such an inde-
pendent agency, this time with full regulatory powers, is a necessity.

Section 4 of S. 983 would establish a consumer safety advocate,
whose functions would include representation of consumers before the
Commission, recommendation of the modification of existent stand-
ards and proposals for new ones, evaluation of standards, and dis-
semination of product safety information. These functions are not
fulfilled by any present governmental agency at this time, and they
should be. Not only would the creation of the consumer safety advo-
cate fill the void which now exists in the advocacy of consumer safety,
but it should also provide a knowledgeable watchdog to monitor and
stimulate the activities of the regulators. By being independent of
the regulators themselves, the CSA would be able to bring to bear
his own expertise, free from the effect of bureaucratic infighting.
The fact of the matter is that in the United States today, there are

not enough private consumer organizations to assure that the con-
sumer interest is or would be adequately represented in all of the sub-
ject areas covered by the bills before you. Only by building into the
new agency an independent CSA will adequate consumer representa-
tion be assured in all proceedings of significance.
Turning now to the area of standard setting, our basic criticism of

the administration proposal is that we feel it will allow the very
industries which are responsible for the hazardous products this legis-
lation seeks to control, to delay indefinitely the promulgation of safety
standards. For example section 6(c) (1) of S. 1797 authorizes HEW
to accept offers to develop proposed product safety standards without
the placement of any time restrictions upon final standard develop-
ment. It is true that section 7(2) places a time burden of sorts on
such a development procedure by giving the Secretary of HEW au-
thority to determine that an offeror is unable to come up with a
sound proposal. But even that section makes no mention of a specific
time requirement. It is not difficult to imagine long delays, which
would not be conducive to the bill's overall goal of efficient establish-
ment of suitable standards.
Moreover, under the administration proposal, the regulations which

the Secretary of HEW would prescribe governing the development of
proposed product safety standards are not subject to informal rule-
making provisions. This will not allow flexibility and speedy promul-
gation of standards. The provisions with respect to findings in sections
5, 6A, 8,.9(c) (1) of the administration bill are also extremely burden-
some. Finally, section 9b of the administration's proposal allows the
Department of HEW unlimited time to promulgate a product safety
standard or declare a product a banned hazardous substance from the
time of publication of a proposal. Again, this lack of specific definition
of time leads one to anticipate the probability of long delays from
the time of proposal to promulgation and from promulgation to date
of effectiveness, during which time the hazard sought to be combatted
is still very much alive and on the market.
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S. 983 does not have these deficiencies. Section 8(c) and (d), for

example, indicate that the proposed Product Safety Commission will

do the developing of standards with the informed aid of outside

parties, not the other way around as it would seem is the case in the

administration proposal. Specific time restrictions are placed both on

offerors of proposals, within which they must come forward with their

proposals, and on the Commission itself. The Commission is required

to evolve a standard within 180 days of the original publication of

notice commencing the proceeding if no outside offer is made. Also,

under S. 983 all standards will take effect not more than 90 days after

date of issue in the absence of a demonstration of good cause to the

contrary.
Another feature in S. 983, but absent from S. 1797, which makes it

more valuable to consumers and retailers alike, is the requirement that

manufacturers certify that their products comply with promulgated

standards at time of delivery to distributor or dealer. Certification

would certainly go a long way toward encouraging manufacturers to

comply with all appropriate standards.
Another important criticism we have of the administration bill

centers around provisions which would make unlikely the dissemina-

tion to the public of information obtained from industry by the De-

partment of HEW to be used in assessing product risks, ana product

hazard-related deaths or injuries. Section 4(c) (1) goes far beyond the

protection of trade secrets and formulas in secreting such information

.by extending coverage to any business and accident records a company

may have on file. The recent exposure of the General Motors Convair

files comes readily to mind as an example of how such secrecy can

work against the consumer interest. The public is entitled to know

how many people have complained to a manufacturer concerning a

hazardous product so that it can be better able to bring pressure, either

privately or through government, upon that manufacturer to remove

that hazard from the market or modify such a product. The secrecy

provisions of S. 1797 would make the notion of an informed public a

practical impossibility.
We feel that S. 983 needs to be strengthened in three respects. First

,

there ought to be authority for premarket clearance of products before

they go on the market. We would not expect the Commission to require

all products to obtain premarket clearance, but there will be times when

consumer safety will be better served if the product must be shown to

be safe before it is sold.
As was stated in the Heffron report, premarketing clearance for

household products was proposed 2 years ago to the Secretary of HEW

by an independent task force. We would urge that the task force's

advice be taken.
Second, the imminent hazard provision of S. 983—section 9 and sec-

tion 14 (b) , while superior to its counterpart in S. 1797—section 12—

still could be strengthened by being defined. Part of the problem we

encountered in our toy safety case was that FDA and Consumers Union

could not agree on what imminent hazard meant. Since that time FDA.

has published a definition of imminent hazard that we feel is insuffi-

cient. We believe that FDA views the concept of imminent hazard as

some sort of superhazard which is not our concept at all. For example,
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in determining whether or not a hazardous product was an imminently
hazardous product, we would consider it irrelevant whether or not it
could be shown that 10 percent, as against 50 percent of the people who
used the product were likely to be injured by it. In other words, while
we would agree that the term "hazard" is related to severity and fre-
quency, we do not think the term "imminence" is related to severity
and frequency. We think this committee would be well advised to spell
out a definition of imminent hazard that incorporates our concept. We
would be glad to submit for your consideration a definition that we
would consider appropriate.
Senator Moss. We would appreciate receiving that suggestion.
Mr. SWANKIN. Finally consumer legislation, in general, and safety

legislation
' 

in particular, always seem to be inadequately financed. If
we learned anything from the toy safety experience it was that the best
law, without either the will or the resources to administer it, will fall on
its face. It would be tragic if Congress were to enact strong product
safety legislation and then fail to appropriate enough funds so that a
good job of enforcement could be done. This is not the time or the place
to concern ourselves with the competence of the people who will admin-
ister this law when it is passed. Neither is this the committee that will
have the final responsibility to appropriate funds to administer this
law. But this committee can express its belief that adequate funding is
a must. We urge you to indicate this understanding by authorizing atleast double the amounts now authorized in section 35.
Senator Moss. Thank you very much for that fine statement andfor the appendixes that are attached to it, which will also appear aspart of your testimony.
This is extremely useful to us and I want to thank you for appear-ing. I think it is no exaggeration to say the record of your organiza-tion in promoting the safety of products in the marketplace is un-matched.. Because of your experience in the area of consumer safety,this committee will give special attention to this testimony you havegiven.
I just have three or four questions to perhaps point up some partsof your very fine testimony.
Unlike S. 983, S. 1797 does not contain a provision to establish aconsumer safety advocate as you pointed out.
Does the Consumer's Union or any other private consumer organi-zation have the resources to represent the consumer before the Prod-uct Safety Agency on a regular continuing basis?
Mr. SWANKIN. No, and I know that we are the largest private con-sumer organization that has some competence and facilities to do in-dependent testing, and we are the first one to recognize how impos-sible it would be for us to be certain of being in on everything of im-portance in front of that agency. We don't have a large enoughstaff. We are in the business of publishing the magazine and thatwould still be our first priority.
It is unfortunate that this is true. I think it might be better if theCongress could rely on private organizations to do the job. Congresswouldn't have to worry about establishing a consumer advocate. Butthose are not the facts of life.
Unless an independent consumer advocate is included in this legis-lation, it is most likely that many issues will come before the ProductSafety Agency in which the consumer interest is not represented.
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Senator Moss. Do yo,u think the special assistant to the President,
the position Mrs. Knauer now holds could effectively represent the
consumer before the Product Safety !Agency ?
Mr. SWANKIN. As you know, Senator, there was a time not too long 

iago when I worked n her predecessor, Mrs. Petersen's office.
I think it is important for that office to make its views heard before

the Product Safety Agency, and before any other commission that is
considering consumer matters but the President's special assistant is
not equipped to effectively represent the consumer in standards making,
which after all will be one of the prime businesses of this Commission.
Nor do I think that the President's special assistant is equipped to
make that kind of representation, as a whole. The technical know-how
is not there.

Senator STEVENS. Could I interrupt at this point, Mr. Chairman?
Senator Moss. Yes.
Senator STEVENS. Where should the consumer advocate be then?

Should he be in this agency and responsible to the people that he is
supposed to argue before? He is going to have his paycheck paid by
the agency that he supposedly is arguing in front of every day on
behalf of the consumers.
Mr. SWANKIN. We have also supported another bill now before

the Congress to establish an Office of Independent Consumer Advo-
cate, with across the board responsibilities to represent the consumer
before all regulatory agencies, with no limitations.

Senator STEVENS. Yes. I can understand that a lot more than I
can your point that you think the independent office in the President's
office within the White House or within the President's staff would
be less effective than someone within this independent agency who
would.be responsible to the head of the independent agency.
Mr. SWANKIN. Well, I believe the most important consideration is

established by this act, or before HEW, or whomever has the responsi-
bility for administering this act, in safety standard setting. Effective-
ness will require technical backup. A person would have to have proper
technical competence and stand up strongly in support of it. Without
that technical competence, no standard-setting body would be very
much swayed with an impassioned plea to set a (rood standard. I think
everybody would agree at the first meeting of the standard board, that
the board would want to set a good standard. In order for the con-
sumer point of view to be adequately represented, it will be necessary
to have somebody with a body of facts supporting his position, in-
terveningbefore that board.
The point I am trying to make is that by creating within the com-

mission a consumer advocate—I am assuming that that does not mean
one man, three men, or five lawyers, and that you give him enough
money and enough technical support so that he can be prepared when
he intervenes—he will be able to play a very effective role.

Senator STEVENS. I am sorry to interrupt but I personally feel the
argument for the independent advocate is much stronger than the
arcrument for the independent agency under this bill.
Mr. SWANKIN. As you know, to continue this, Senator, we have

supported both on the grounds that if the Congress enacts this year
anindependent consumer agency, and if it gives the agency relatively
strong financial support, so that it is well-staffed, the consumer ad-
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vocate, will still never be able to appear throughout this Govern-
ment in every proceeding of interest to the consumer. He will have to
have his own list of priorities—the FTC, the new Product Safety
.Commission, the Agriculture Department—and he will have to say,
"We need to intervene here but we can afford not to there." To the
extent any other agency in Government is doing a better job of pro-
tecting the consumer, the consumer, in the independent agency, will
be able to leave that agency alone. Even if you created an independent
product safety agency, and put in it a consumer advocate, and that
advocate is strong and effective, the new Independent Consumer
Agency, would still have jurisdiction over product safety. The In-
dependent Consumer Agency ought to be able to take a look at the
Product Safety Agency and say the cosnumer is or is not not being
adequately represented. But the likelihood that the consumer interests
would be represented is stronger if you build into the new agency a
consumer advocate than if you don't.

Senator STEVENS. Of all the agencies in the Government, the one
that is absolutely consumer-oriented is the one that is considering
daily the question of product safety. Of all the agencies in need of
an advocate, I feel this one is the least.
I agree with you on the independent consumer advocate dealing 

iwith the whole range of the Federal Government. But this one sdesigned to protect the consumer to start with.
Mr. SWANKIN. In my experience in the Department of Labor inmatters of occupational safety, in connection with the Bureau ofMines and Department of Labor, we used to think that. But it wasn'tnecessarily true that we automatically protected the worker withoutoutside pressure.
Senator STEVENS. As you say, outside pressure, I agree. Thankyou, Mr. Chairman.
Senator Moss. Is your concept of this consumer advocate some-thing like the Comptroller General, appointed for a term of years, sohe would have the independence and during that term not be respon-sible or not be subject to dismissal except for something that would beakin to impeachment?
Mr. SWANKIN. Yes; I think you have done it in S. 983. You havemade him independently appointed, for a term of 7 years, which islonger than the term of any of the members of the Commission.But, in the final analysis, as we know, it will depend on who isappointed and how much money you give him.
Senator Moss. Would you explain to me what your objection is tothe S. 1797 provision which provides for the Secretary to request theAttorney General to file an action in the district courts in the case ofan imminent hazard?
Mr. SWANKIN. As I mentioned in my testimony, we have beenburned on the imminent hazard provision and I believe the Congresshas been burned, too. Much of our toy safety case and testimony, andmuch of the theory of the case rested on strong indications by theCongress, both Senate and House, as to what they meant by imminenthazard when they passed the toy safety amendment. The administra-tion bill, and S. 983, as I read them, both conceive of the concept ofimminent hazard. The administration says whoever is administeringthis bill, when he determines that there is an imminent hazard, should
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go to the Attorney General and ask him to go to court and get an
injunction. S. 983 leaves the matter in the hands of the administrator.
I think that defining the term "imminent hazard" would put the

administrator and the Congress in the same frame of mind as to what
imminent hazard means. That is why I think it is important.
But to answer your question, we had the situation in our toy safety

suit where we asked the Commissioner of the FDA to declare an im-
minent hazard, and he refused to do it, and we went to court to try
to get the court to order the Commissioner to declare an imminent
hazard. And who was defending the Commissioner of the FDA but
the Attorney General.
So we have seen the opposite. Rather than having confidence that an

administrator would ask the Attorney General to go in court and get
an injunction on the grounds of imminent hazard, we have seen how
it works the other way.
I would much rather see the responsibility left in the administrator.

He is the person to whom the public and the Congress ought to look
•and judge whether or not he is administering this act properly, in-
eluding whether or not he is willing to use the imminent hazard
provision.
No one uses it. Congress debated it for a length of time on the

floor, and in committee, and the bill was passed and with an imminent
hazard provision. You look back now 2 years later and no one has
used the imminent hazard provision; it is just there. It is almost like
an .atomic weapon—it is too strong.
I don't really believe that its purpose is not to be used. I don't believe

that imminent hazard provisions are included so that someone theo-
retically could write a paper. I think if it is in there, it ought to be
used. It should be drafted and conceived in such a way that the man
administering this bill ought to administer it with the full under-
standing that he has an imminent hazard provision and it was put in
there so he could use it in the proper case.
Once again, I believe that leaving it in the hands of the administra-

tor is much more likely to get it used than making the administrator
ask the Attorney General to take action.
Senator Moss. What findings do you believe are necessary to demon-

strate the need for a product safety standard? Do you think this ought
to be based on records collected of injuries, or can it be done on engi-
neering data?
Mr. SWANKIN. I think it would be a tragic mistake if the Congress

directs the administrator to wait until the bodies are counted before
standards can be set. That would be tragic. That would turn the
American population into 212 million guinea pigs.
Senator Moss. How important would it be for this safety agency to

have its own technical facilities and personnel?
How much can it depend on the outside, how much of its own

technical laboratory facilities should it have?
Mr. SWANKIN. I think it is extremely important that it have tech-

nical facilities. They just don't exist now. And to hope they will come.
to hope some other Federal agency will supply them—this is un-
necessarily optimistic. I think the only way to be assured that there
will be facilities is to direct that they be built. I don't think that the
administrator should be precluded from going outside if he can find

4
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the proper laboratory, or if he can find another Government agency
which is willing to take his contract, but to limit him to that would
be a big mistake.
Senator Moss. Some of our witnesses strongly opposed placing the

safety function in HEW and FDA, due to the poor track record of
these two agencies on poison prevention packaging and toy safety.
Do you believe the FDA's failure has been due only to poor leader-

ship?
Mr. SWANKIN. No;  I think that institutional factors are partly

to blame. The fact of the matter is FDA is one of a number of agen-
cies in HEW. The Secretary and Assistant Secretaries of HEW have
a variety of responsibilities and just the amount of time they have to
give to supervision is a problem.
Not only that, when it comes to budget, there is never enough

money. And experience has shown, as I said in the last paragraph of
the testimony, that consumer matters and consumer safety matters
in particular somehow always end up the first ones to be out.
I think the Heffron report comes to a very balanced conclusion as

to why a number of agencies, including FDA, have not been able to
fulfill their responsibilities. Inadequate leadership, has been one prob-
lem. But inadequate budgets are another.
I think it would help, sure, to have vigorous leaders with a clear

willingness and desire to protect the consumer interests running these
agencies. But, in spite of these people, many institutional problems
will remain.
Senator Moss. The scope of the administration bill does not include

products which are subject to regulation under other legislation, while
the other bill would not include products to the extent they are sub-
ject to duly promulgated regulations under other legislation.
Do you endorse either one of those or neither?
Mr. SWANKIN. I very strongly feel that it would be better to draft

the bill that this committee reports out in such a way as to extend
jurisdiction to any area where activity is not taking place, rather
than to any area where there is authority. I wasn't. here yesterday, but
I read the newspaper, the news releases, and they indicated some dis-
comfort with the National Bureau of Standards in another field.
I think that to say the jurisdiction of the new agency only oualit

to reach to where the potential jurisdiction under other laws reaches
will leave a very large no-man's-land. Again, you have to look at. the
record. The fact of the matter is that there have been laws passed by
the Congress in the consumer product safety field where enough has
not been done; toys, flammable fabrics. It would be much better to
create competition.
The criticism is that suddenly there are two different agencies who

could be acting under two different laws. Well, that is better than thepossibility that neither would act.
Senator Moss. In other words, you think the tent ought to be bigenough to bring all consumer safety activities into this agencyeventually.
Mr. SWANKIN. Yes; and in the meantime I would rather be facedwith the problem of two agencies both trying to regulate and resolvethat problem, rather than have the problem of inertia, the lack of any-body doing anything.
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Senator Moss. I wonder about financing this new safety agency. You
pointed out one of the greatest problems we have had in this consumer
field is lack of adequate financing.
If this safety program . is placed in HEW, do you think it should

receive its budget through the Secretary or directly through the Office
of Management and Budget, or perhaps through a tax on consumer
products?
Mr. SWANKIN. Well, I haven't really thought through the tax busi-

ness and I would rather wait than answer that off the top of my head.
With regard to whether or not it would be 'better, if it were in FDA,

to have an independent budget separate and apart from having to go
through the Office of the Secretary, clearly I think that would be
better. An independent budget wouldn't run into the question of
priorities among and between all of the responsibilities of HEW that
I mentioned in answer to an earlier question.

If an independent budget was established—I doubt that would ever
be—then you would have in effect created an independent 'agency,
whether you called it FDA or anything else.
Senator Moss. I wonder, have you noticed any impact on the num-

ber of safety products in the market due simply to the function of the
report of the Product Safety Commission? Has the publicity done any-
thing to improve safety?
Mr. SWANKIN. I think it would be improper to answer that yes or

no. I think to say that it is a total waste of money to give any publicity
to safety is wrong, just as it is wronc, to say that publicity by itself is
going to get unsafe products off the market or have people use po-
tentially unsafe products in a safe way.
There is a role for publicity, but that is not where the lack is right

now. The lack is that there is not a regulatory base. Absent that, I
don't think the marketplace will be dramatically affected.
Senator Moss. You are really saving it might have had some tem-

porary effect, but it will soon be dissipated?
Mr. SWANKIN. I would sax this. Its impact would be much greater—

the role of education and information and publicity makes a lot more
sense, in my opinion—when there is a strong regulatory base also at
work than when it is working by itself.
Consumer education programs generally are not effective when

they exist in a. vacuum. They are much more effective when there is
some clout behind them.

Senator Moss. We do thank you, Mr. Swankin, for your testimony
and your response to the questions.
Senator Cook is unable to be here this morning and he has been

attending these hearings very carefully and closely. If he has some
questions and submits them in writing, I asume you would be glad to
respond to them in writing and we can put them in the record?
Mr. SWANKIN. I would be more than happy to, Senator.
Senator Moss. Thank you very much.
(The appendixes to the statement follow :)
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APPENDIX No. 1

LIST OF PRODUCTS DESIGNATED NOT ACCEPTABLE FOR REASONS OF SAFETY BY
CONSUMERS UNION, 1956-1968

APPENDIX TO STATEMENT OF Mn. MORRIS KAPLAN

I. GENERAL HOUSEHOLD APPLIANCES

Clothes Washers and Dryers: Clothes Dryers—July 1957 (1) inadequate
strain relief; Aug. 1961 (2) exposed terminal.

Electric Fans: July 1956 (3) inadequately guarded blades; June 1959 (1)
excessive leakage current; July 1962 (1) inadequately guarded blades; July
1968 (3) inadequately guarded blades.

Electric Heating Pads: Jan. 1960 (22) inadequate strain relief and excessive
leakage current; Oct. 1966 (3) excessive leakage current.
Automatic Door Openers (garage) : August 1963 (1) pinched wire.
Water Heaters including immersible water heaters: (immersible) (1) Feb.

1963—excessive leakage current; (faucet) '(2) June 1963—excessive leakage
current.
Also: wringer washers May, 1962—mechanical hazard.

II. KITCHEN APPLIANCES

Ranges: (1) Mar. 1964—exposed terminal; (2) Sept. 1965—exposed terminal;
(4) Oct. 1965—exposed terminal.

NATIONAL COMMISSION ON PRODUCT SAFETY HEARINGS—NEW YORK CITY—
OCTOBER 22, 1968

Ovens (able-top) : (1) Apr. 1959—long terminal pins; (1) Apr. 1959—excessive
leakage current.

Electric Frypans & skillets: (2) May 1958 long terminal pins; (1) May
1958 excessive leakage current; (2) Dec. 1958 long terminal pins; (1) Dec.
1958 excessive leakage current; (2) June 1964 excessive leakage current
(1) Feb. 1968 excessive leakage current.

Cutlery & Openers (electric knife) : (1) May 1967—inadvertent start.
Coffee makers: (3) Jan. 1958—excessive leakage current; (1) Jan. 1958—

liquid entering base (leakage current) ; (1) Dec. 1959—long terminal pins;
(5) Dec. 1959—excessive leakage current.

Electric Toasters: (3) May 1956—excessive leakage current; (7) Dec. 1958—
excessive leakage current; (4) June 1962—inadequate strain relief.

Electric Steam Irons: (3) Feb. 1967—burn hazard from hot water; (1) Feb
1967—excessive leakage current.

Travel Irons: (1) June 1960—excessive leakage current; (3) June 1960—
no thermostat.

Electric Mixers: (4) Nov. 1959—excessive leakage current; (1) Jan. 1967—
excessive leakage current.

Electric Blenders: (4) Nov. 1957—liquid entered base (leakage current) ;
(1) Nov. 1960—liquid entered base (leakage current) ; Nov. 1965—inadver•
tent start.

Electric Broilers: (6) July 1963—excessive leakage current; (5) July 1963—
long terminal pins; (1) Apr. 1965—exposed element; (4) Nov. 1967—excessive
leakage current.
Garbage Disposers: (2) Aug. 1959—chunks thrown out; (3) Mar. 1966--

chunks thrown out.
Griddles: (1) Dec. 1958—long terminal pins; (2) Dec. 1958—excessive leak-

age current.
Electric Waffle Irons: (2) Sept. 1957—long terminal pins; (1) Sept. 1957—

worn insulation (leakage current).
Steam Cooker: (1) May 1962—liquid entered base (leakage current).
Also—Dish Drier: (1) Sept. 1961—excessive leakage current.

III. SPACE HEATING, COOKING & VENTILATING APPLIANCES

Humidifiers: (1) Jan. 1965—inadequate strain relief; (1) Jan. 1965—exposed
terminal.



235

Vaporizers: (1) Jan. 1959—long terminal pins; (1) Jan. 1959—excessive leak-

age current; (5) Jan. 1963—excessive leakage current; (1) Jan. 1968—excessive

leakage current; (6) Jan. 1968—inadequate strain relief.
Dehumidifiers: (1) July 1961—exposed terminal.
Space heaters: (4) Oct. 1960—excessive leakage current; (1) Oct. 1960—in-

adequate strain relief; (2) Oct. 1960—failed drape test; (1) Oct. 1965—hot

surfaces; (3) Oct. 1965—excessive leakage current; (1) Oct. 1965—exposed

terminal.
V. HOME ENTERTAINMENT APPLIANCES AND EQUIPMENT

TV Sets: (2) Feb. 1956—excessive leakage current; (1) Jan. 1959—excessive

leakage current; (1) Mar. 1960—excessive leakage current; (1) Jan. 1962—

excessive leakage current; (1) Mar. 1962—excessive leakage current; (1) Oct.

1962—excessive leakage current; (1) Nov. 1962—excessive leakage current; (1)

Apr. 1963—excessive leakage current; (2) Jan. 1968—X radiation beyond gen-

erally accepted limits.
Radios: (2) AM/FM Table Radios Nov. 1956—excessive leakage current; (1)

AM Clock Radio June 1958—excessive leakage current; (4) AM Table Radios

July 1958—excessive leakage current (when used on house current) (3)

AM/FM Table Radios May 1961—excessive leakage current; (5) AM Table

Radios Aug. 1961—excessive leakage current; (1) AM Table Radio July 1966—

excessive leakage current; (1) AM/FM Table Radio Oct. 1966—excessive l
eak-

age current; (1) Clock Radio Sept. 1967—excessive leakage current.

Sound and video recording and reproducing equipment: (7) portable p
honos

Aug. 1957—excessive leakage current; (2) portable phonos June 1962—excess
ive

leakage; (1) current portable stereo phono June 1967—excessive leakage 
current.

Also: Hobby Kits, (4) Nov. 1957—excessive leakage current; Radio Kits
, (2)

Feb. 1959—excessive leakage current.
Intercoms: (1) Sept. 1957—excessive leakage current; (5) Mar. 1962—e

x-

cessive leakage current.
Stero Amplifiers: (2) Sept. 1962—excessive leakage current.

Electronic Science Kits: (3) Nov. 1962—excessive leakage current.

Stereo Headphones: (4) Oct. 1967—excessive leakage current.

VI. HOME FURNISHINGS, FIXTURES AND CONSTRUCTION MATERIALS

Electric fixtures, wiring devices: Bathroom light fixtuxes ; (1) Apr. 1967—ex-

cessive leakage current.
Indoor-Outdoor Carpeting: (1) June 1968—excessively flammable.

Lamps and Accessories (High Intensity Lamps) : Aug. 1968 (3) inadequate

strain relief; (2) burn nearby surfaces.
Blankets: Oct. 1964 fire hazard.
Carpets: Oct. 1960—fire hazard.

VII. HOME ALARM, ESCAPE AND PROTECTION DEVICES

Fire Extinguishers: Sept. 1968 (2) —sealing wires made pull-pin safeties too

difficult for some adults to remove; (5 ) —design deficiency likely to cause mal-

functioning or failure to operate; Apr. 1968 (1 ) —contains carbon tetrachloride.

VIII. HOME WORKSHOP APPARATUS, TOOLS AND ATTACHMENTS

Radial Arm Saws: (2) Nov. 1962—could be started inadvertently.
Saber Saws: (1) Sept. 1967—may start inadvertently.
Electric Drills: (3) July 1966—pinched wire.
Electric Sanders: (2) May 1959—excessive leakage current.
Soldering Guns and Irons: (4) Jan. 1967—excessive leakage current.
( Auto) Battery charges ( 2) Nov. 1966—excessive leakage current.
Electric Drill attachments: (4) Feb. 1961—no guard under blade.

IX. HOME AND FAMILY MAINTENANCE PRODUCTS

Cleaning agents and compounds: Oven Cleaners: Aug. 1963 ( 2 ) —pressurized
and alkaline; Sept. 1967 (3)—flammable propellant gas; Feb. 1965 (1 ) —pressur-
ized and alkaline.

66-631-71—pt. 1 16
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Spot removers: Jan. 1968 (2 ) —excessive toxicity; (14 excessively flammable.
Also: Masonry waterproofer, Jan. 1964—flammable.
Room Deodorizers: June 1968 ( 2 )—no fire hazard warning.
Paint Removers: ( 8) —flammable.

XI. PACKAGING AND CONTAINERS FOR HOUSEHOLD PRODUCTS

Also: Metal wrapped food product: Feb. 1967 (for use in toaster) —excessive
leakage current.

XII. SPORTS AND RECREATIONAL EQUIPMENT

Winter sports equipment—Ski Bindings Oct. 1968 (2) —effect of forward
weight transfer on the lateral toe release force judged excessively high. (1)
could not be made to provide a vertical heel release in CU's tests.

Stationary and Portable Grills—Outdoor grills; June 1961—no grounding
provisions.
Choarcoal Igniters: Aug. 1968 ( 8 )—excessive leakage current.
Also: Seat Belt Retractors: (2) Oct. 1966—frayed seat belts.
Seat Belts: May 1956, Feb. 1960 (34) Oct. 1961 (10 ) —"Other Hazards."

XIII. TOYS

Toy Guns and other toy weapons: June 196-6 (1 ) —deafening gun; Nov. 1968—
Zulu gun—stabbing or inhalation hazard.
Games & Kits, including rocketry sets, electric toys and Chemistry sets.
Electric toys: Nov. 1964 (2 ) —hot surfaces; ( 1 )--excssive leakage current:

Oct. 1968 (2 ) —metal casting sets—excessive leakage current and burn and
fire hazard: Nov. 1968 (1 ) —toy oven—sharp metal edges; (1)—toy oven—
excessively high temperature; (1)—toy grill—strain relief failed; ( 5 ) —corn
poppers—shock hazards.
Chemistry sets: Nov. 1965 ( 4 ) —inadequate caution labels.
Also: Aug. 1959 Plastic Bag Toy (1 ) —mechanical hazard; Mar. 1961 Toy Cars—

rigid axles; Nov. 1963 Sleds (1 ) —sharp points; Feb. 1966 Stuffed Toys—sharp
eyes; June 1966—eads—poisonous ; July 1967—Plastic balloon toy—fire hazard.

XIV. YARD & GARDEN EQUIPMENT

Power mowers of all types: June 1957 (5) high discharge; (3) rearward dis-
charge; July 1960 (19) exposed blade; (6) rearward discharge; (4) high dis-
charge; (2) loose blade; July 1963 (1) high discharge; (5) exposed blade;
(9) rearward discharge; June 1965 (4) high discharge; (10) rearward dis-
charge; (5) exposed blade; (5) poor bandle ; June 1966 (1) exposed blade; (1)
unshielded belt; (1) user in path of discharge.
Other power garden tools—pruning shears June 1967 (4) latches can injure

hand.
Trimmers & Edgers: July 1967 (11) product design inherently hazardous

(Electric Edges).
Garden Sprayers: July 1966 (2) top may blow off.

XV. NURSERY EQUIPMENT AND SUPPLIES

Blankts (receiving blankets) May '64—fire hazard.
Bottle warmers: Feb. '67 ( 8) —excessive leakage current.

XVI. PERSONAL USE ITEMS

Hair Dryers: Nov. 1963 (1 ) —excessive leakage current.
Also: Electric Toothbrushes: May 1962 (1)—excessive leakage current; Aug.

1962 (1 ) —excessive leakage current.
Bubble Bath: Aug. 1965—body irritation.
Shampoos: Oct. 1968 (1 ) —extreme eye irritation.
Facial Sauna: May 1967 (1 ) —excessive leakage current.
Slip Preventative: Sept. 1965 (1 ) —corrosive chemical.
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APPENDIX No. 2

ST OF PRODUCTS MENTIONED IN CONSUMER REPORTS WHERE SAFETY HAZARD ID
ENTIFIED, 1969-APRIL 1971

Date Place Product Brand

1. February 1969 

2. February 1969 
3. February 1969

4. May 1969 
5. May 1969 

6. June 1969 

Once over, p. 60  Seat belts 

Box, p. 74  Toys 
  Article, pp. 90-94  Portable electric

circular saws.
Once over, p. 239  Cribs
Article, pp. 241-246  Coffee makers 

Once over, p. 296 

7. June 1969  P.298 
8. June 1969  Follow-up, p. 299

9. June 1969  Article, pp. 306-316 

10. Ju,y 1969  Article, pp. 372-379  Power mower 

11. September 1969 Article pp. 523-529   Clothes dryers 

12. September 1969 Article, pp. 537-540  Tent heaters 

13. October 1969_. ___ Article, pp. 596-600  Electric room

14. October 1969   Article, pp. 601-603  Wringer washing
machines.

15. November 1969 Once Over, p. 620  Toys  
16. November 1969W.. Article, pp. 664 666 

17. March 1970 __ _ Once over, p. 132 
18. March 1970  Article, pp. 136-142

19. April 1970  Article, pp. 256-259   Medical devices 

20. September 1970 Article, pp. 532-538   Portable washers  

21. October 1970  Article, pp. 586-589.  Electric scissors 

22. November 1970 Once ovc,g, pp. 628 629 Toys 
23. November 1970_ Article, pp. 659-662  Home intercoms 

24. March 1971  Once over, p. 132 
25. April 197L   Article, pp. 238-241 

U.S. Safety Weave Co., Riviera and Le Mans
models.

Gifts from museums.
Electro, Wards, Stanley, G.E., Black &

Decker.
Pride & Trimble, model 654.
G.E. CU2, Sunbeam AP 45A, Wards Signa-

ture, West Bend 13525, Hamilton Beach
21 CM, Royal Hallmark 5835.

Electric bug killers  Howe Electronic Exterminator Lamp,
Electrapest Insect Destroyer, Sears Cat.
1478.

Egg Cooker   Egg-A-Ma tic.
Toys  Batman Cave Tunnel, Jungle Book Tunnel,

Lollipop Red Funny Tunnel Play Tunnels.
Boats  Crestliner Buccaneer 16, Starcraft Jupiter V,

Starcraft Polaris 16, Thompson Sandpiper
GV 160, Thunderbird Ute, Winner Snalimar
726.

Sunbeam, GM 2022B, Pincor 7HSQ.
Frigidaire, Philco, Wards.
H3t-t3r Heater Stove 3600, Paulin 630100,

Primus Weekender 2129.
heaters  Air King HF4, Arvin 37H25, Fresh'nd-Aire

H3201, G.E. H10, Hunter 33346, Manning
Bowman 32522, Markel 228T, Presto H13
Thermador DRA161, Tropic-Aire 32122,
Wards Signature 47121.

Philco ,Maytag, Blackstone.

Hot wheels, Mattel Super Charger.
Hotplates  Liberty 452, Liberty 7T2, Dominion 1455,

Knapp-Monarch 14-515, Sears Kanmore
6808, Toastmaster 6402.

Toys Rubber Hedge Hog (Creative Playthings).
- Hair setters  Curlatron-Delightful, Lady Norelco HC 4000/

20.
Relaxicizar.
Naxonette T9.

Wasp Cap Gun, Marksman Ring Darts.
Fanon FIW2, Fanon Echo EW3A, Lafayette
46237, Lafayette 45734, Midland 13222,
Sears 3422, Sears 3404.

Toys  Official Nerf Ball (Parker Bros).
Blankets 

Senator Moss. The next witness is Dr. Bergman, from Seattle.

Doctor, we are glad to have you.
Dr. Bergman is with the Children's Orthopedic Hospital, Seattle,

Wash.
Doctor, you have been before us previously, and we welcome you

back.

STATEMENT OF DR. A. B. BERG-MAN, CHILDREN'S ORTHOPEDIC

HOSPITAL, SEATTLE, WASH.

Dr. BERGlIAN. Mr. Chairman, I am Abraham B. Bergman, M.D., a

physician specializing in the care of children. I am director of out-

patient services at Children's Orthopedic Hospital and Medical Cen-

ter and associate professor of pediatrics and health services at th
e

University of Washington in Seattle. I am a consumer member on th
e

National Advisory -Committee for the Flammable Fabrics Act.

This is the third time that I have appeared before this committe
e

testifying about flammable fabrics legislation. The first time was in
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May of 1967 in support of the Flammable Fabrics Act amendments.
Many individuals and groups have labored hard through the years
for legislation which might reduce the incidence and severity of burn
injuries associated with flammable fabrics. It was a great thrill, there-
fore, for me to see that those amendments passed Congress with strong
bipartisan support and to witness the signing ceremony at the White
House in December of 1967. A year ago, I appeared before you again
to report on the bureaucratic bungling and inertia that was scuttling
the Flammable Fabrics Act. Now, 4 years later, the story is unchanged.
Not a single life has been saved, not a single burn injury has been
ameliorated nor has a single iota of pain or disfigurement been re-
duced as a result of the Flammable Fabrics Act.
The failure of the Flammable Fabrics Act represents a cynical

disregard of the legislative branch of our Government. The same ad-
ministration that piously preaches about respect for the law, chooses
to pick and choose which laws will be enforced and which shall be
ignored. One concludes that there is one form of law for the American
consumer and another form of law for large corporations with bat-
teries of highly paid lobbyists who prowl the corridors of Washington,
D.C. In this case2 since human lives are involved rather than just
money, failure to implement the Flammable Fabrics Act amendments
as Congress mandated constitutes a crime of the highest order.
I won't reiterate all of the arguments that lead to the passage of the

flammable fabrics amendments in 1967. I'll simply say that fabric
burn injuries are a serious problem especially to young children and
the aged; not only fools get burned, and that reputable companies state
that it is technically feasible to treat fabrics with flame retardant
chemicals.
Senator Moss. We had a witness who said the problem was with the

child who lit matches and was burned up in his nightgown and that
it was not the fault of the fabric. Instead, the fault was with the parent
because they shouldn't have had any matches in the house and they
shouldn't have allowed the child to find the matches.
What is the answer to that?
Dr. BERGMAN. Senator Moss, I would like that witness to join me

when I talk with a burned child or his parents. I wonder if he would
tell them the same thing, I doubt it.

Senator Moss. Thank you.
Dr. BERGMAN. An estimated 2 million persons are burned each year

serious enough to require medical attention or to restrict their activi-ties. About 100,000 per year require hospitalization. There are ap-
proximately 9,000 deaths a year in the United States involving firesof which about 3,000 involve the ignition of clothing. Ignition ofclothing is involved in about 150,000 burn injuries every year. Burnsinvolving clothing ignition are usually much more severe than othertypes. I'm sure this story is very familiar to the members of thiscommittee.
The costs of the burn injury problem in the United States areenormous. These include the cost of long hospitalization, repeatedoperations, loss of work productivity, and lifelong psychologicaldamage from scarring in victims who do manage to survive. Whatprice can be put on the pain and suffering or on the lives of those whodie? It was in response to these staggering statistics that the Flam-mable Fabrics Act amendments were passed in 1967.



239

The Flammable Fabrics Act has failed because the Department of
Commerce, which has responsibility for setting flammability stand-
ards, has simply placed a higher premium on the economic welfare
of the textile industry in the United States than the lives of burn
injury victims.
The arguments of that industry have not changed one bit in the

last 10 years. They continue to cry that treating children's clothing
with a flame retardent finish is technically unfeasible, would ruin
the feel of the cloth, and would never be accepted by consumers. Fur-
thermore, while they cluck cluck sympathetically when they hear
about cases of flammable fabric injury, they mutter about such things
as carelessness and negligence. Their prescription for reducing burn
injuries is simply more safety education. This is a timeworn and
ineffective precept that makes consumers and their little children
out to be fools. The real education that is needed is for one of the textile
industry spokesmen to have to face the parents of the little child whose
dress caught on fire when she backed up against a space heater. That
might be a whole lot more effective than a host of laws passed by Con-
gress. The textile industry managed to come up with Durapress fabric
and Scotchguard because they sell better. The auto industry, after it
has its arm twisted by this committee, did not find that they lost any
money through producing or advertising the safety features of their
product. I can't shed too many tears, therefore, for the textile industry
of the United States if they are obliged to produce clothing that
doesn't turn into a torch when it comes in contact with an open
flame.

There have been a few rays of light in the dismal story of the Flam-
mable Fabrics Act legislation. I would like to pay tribute to Dr. Myron
Tribus, former Assistant Secretary of Commerce for Science and
Technology. He was a fine scientists who was truly interested in imple-
menting the Flammable Fabrics Act. His most notable achievement
was to increase the scientific capability of the National Bureau of
Standards where some excellent work is taking place on the technical
aspects of flammability testing. Dr. Tribus resigned last year and with
him went the last vestiges of high level interest in the Commerce De-
partment for actively carrying out the responsibilities of the law.
I have had a hard time figuring out the purposes of the Flammable

Fabrics Advisory Committee. We haven't met since November. It's
been a grand opportunity to meet a lot of different people and to lis-
ten to interesting debates. The members all represent some sort of
constituency I suppose. I've learned a great deal about the great Ameri-
can textile industry, above all not to lump them as a unified group.
For instance, it was instructive to hear the representative of the cot-
ton council speak against strict flammability standards on children's
nightwear, but make a passionate appeal for stricter standards for
mattresses. A representative of the makers of synthetic fibers ex-
pressed exactly opposite views. There's nothing wrong, of course, in
constantly trying to seek an advantage over one's competitor. The
problem is that I don't think the American taxpayer should have to
pay for me and my colleagues to fly across the country to indulge
ourselves in such goings on. I fact, I am skeptical about most of the
advisory committees that exist at public expense in the Federal Gov-
ernment. I believe that any administrator worth his salt will seek ad-
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vice whenever he needs it from persons whom he respects. Official ad-
visory committees as they are now constituted appear to be mainly
window dressing to rubber stamp the action of program administra-
tors. If Congress wishes to check up on how programs are running,
you should hire your own investigators.
If the Department of Commerce is the primary villain in the story

of the Flammable Fabrics Act, a close second for shoddy performance
must be given to the Department of Health, Education, and Welfare.
That agency has the responsibility under the law to "conduct a con-
tinuing study and investigation of the deaths, injuries, and economic,
losses resulting from accidental burning of products, fabrics,. or re-
lated materials." In other words, HEW is supposed to furnish the
Department of Commerce with authoritative information about how
frequent different types of injuries occur and the relationship of the
fabric fire to the injury.

Responsibility within HEW was given to the FDA. It took 5 years
for HEW to study a total of 460 cases and the quality of the data on
those 460 cases was of such questionable value that much of it could
not be utilized to draw meaningful conclusions.

Investigation of injuries requires skilled personnel who take their
job seriously. For the most part, FDA relied on its own field personnel
who were good at tracing down contaminated food or mislabeled drugs.
but not in scientific investigation of burn injuries.
In the past few months there have been signs that FDA is at least

going to make an effort to perform competent investigations on prod-
uct injuries by bringing in some skilled investigators. I fear, however,
that the prime interests of the agency are so directed toward other
fields that scientific research into product related injuries will never
achieve adequate support.
Actually the Department of HEW has never paid much attention

at all to preventive medicine. Their handling of accident research is an
unhappy illustration.

Accidental injuries account for approximately 105,000 deaths per
year in the United States. Throughout school, early. work years, and
early days of marriage, a person in the United States is more likely to
die from an accident than from any other cause, and throughout life
as a whole, accidents are outranked as a cause of death only by the
cardiovascular diseases and by cancer.
One person in four in the United States annually suffers an injury

of sufficient severity to require medical care or to cause at least 1 day
restriction of activity. An estimated $16 billion per year is spent in the
United States as a result of injuries involving medical and hospital
costs, lost days of work or school, and property damage. This adds up
to an average cost of about $80 for every man woman, and child in
the country. The accident victim is the largest user of our general
hospital beds, tying up 2 million for an estimated 20 million bed days
per year. About 80,000 man-years are spent yearly applying the scarce
skills of medical and paramedical personnel to victims of accidental
injury.
It has been estimated that by effective application of existing knowl-

edge, 40 percent of accidental injuries could be prevented, resulting
in a savings of 40,000 lives, 20 million injuries and $61/2 billion per
year. Application of cost effectiveness analytical procedures have



241

shown that injury control activities result in higher ratios of benefit
than any other health programs so measured. Existing knowledge in
modification of environment, the redesign of hazardous products and
education and code enforcement to bring about reasonable changes in
human behavior can be utilized.
. Given the potential of injury control, the paucity of effort along
these lines is startling and discouraging. Injury control and research
is simply "not fashionable" in scientific circles. There are only a few
scientists capable of conducting research on injuries, nor is there much
interest in scientific institutions in preparing individuals for such
work. Little or no teaching on injuries takes place in schools of medi-
cine other than some learning on how to cope with their results. Few
individuals working in public health are involved in injury control.
A partial explanation for this dismal picture lies in the fact that
there is no powerful lay lobby highlighting the injury problem be-
fore the American people.
There are few uncoordinated injury programs scattered throughout

HEW, none of them adequately funded. There are absolutely no grant
or contract funds available for new accident prevention projects, and
the very few scientists who were receiving support for injury research
training have either had their grants reduced or abolished.

Actually, there was a good accident prevention program put to-
gether in the Public Health Service from 1961 through 1966, but
support headed downhill since then. The real death knell to the pro-
gram came in 1968 when the injury control program, as it was then
called, was split down the middle. Responsibility for product injur-
ies was given to the FDA; the Environmental Health Service sup-
posedly took care of home and other types of injuries. This may have
looked good on some bureaucrats' organization chart they like those
charts with boxes back here in Washington, D.C. but there were live
human beings involved. In other words, if you brae your hip in a fall
at home, you were studied by one agency; if your toes were chopped
off by a power lawnmower, you belonged to another box. A good
team was broken up; morale was shattered. Where are other frag-
ments? There is a spinal cord injury program, and a head injury
research program in one institute out at NIH, and there is a trauma
research program in yet another institute. Emergency health serv-
ices are lodged in the Health Services and Mental Health Administra-
tion, and the poison control division with absolutely no budget for

off research, is o in some cubbyhole in the FDA.
A thorough study of injury control and emergency health services

was conducted last year by a special steering committee to which I was
a consultant. The final report was issued in June of 1970, with a copy
forwarded to this committee. The steering committee recommended
the pulling together of department programs into an integrated cen-
ter for injury control and emergency health services. When''Surg. Gen.
Jesse Steinfeld testified to the Appropriations Committee last year
on August 6, 1970, he was closely questioned by the chairman on this
report. He assured the committee that the Department was in the
process of implementing the report and establishing an appropriate
center for injury control and emergency health services. Not only was
the plan shelved; the report itself was never made public.
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Mr. Chairman, since the Department of HEW has responded with
one big yawn to the problem of the prevention of accidents, Congress
must again show the way in the health field. Ever since the late 1930's,
when the distinguished chairman of this full committee, Senator
Magnuson, introduced legislation to create the National Cancer In-
stitute, Congress has had to provide leadership in the health field.
Fortunately, this has been with broad bipartisan support in both
Houses and usually against a molasses attitude on the part of whichever
administration was in power. I urge you to again take the initiative
with this product safety legislation to create an accident prevention
center within the Department of HEW. The Department should con-
•centrate all programs concerned with accident prevention and emer-
gency health services into a single administrative unit. The cornerstone
of this program should be a nationwide epidemiological surveillance
network monitoring all types of taccidents. Even though you are con-
sidering product safety legislation. I would urge that this injury
control center not be restricted to product-related injuries but to the
whole field of accidents. This is because the scientific methods of study-
ing accidents are similar, no matter what the agent. Currently, we have
unnecessary bureaucratic waste and dilution of scientific thrust by the
separation of product-related injuries in the FDA and other injuries
in HSMHA.

Although I very much favor the provisions of S. 983 to create a new
independent agency, I feel that the center I am proposing for accident
prevention and emergency health services should be lodged within
the Department of HEW. This is because the main focus of the center
should be on scientific research similar to one of the Institutes of
Health. The center should not be engaged in regulatory activity.
A commitment must be made to a broad attack on prevention of

injuries in the United States. To do this we must increase our scien-
tific capacity. Students in the field of medicine, engineering, psychol-
ogy and other disciplines must be trained to conduct injury research.
There should be close links with our universities in order to obtain
creative ideas and skilled manpower.
Let me give you an example of the type of scientific research that is

required for the prevention of burn injuries. A research team under
my direction currently investigates all fabric burn injuries in the
Seattle area. We reconstruct each case with the aid of photographs,
analyzing the behavior of the accident victim, his environment, as well
as the characteristics of the fabric and ignition source. This type of
analytic technique must be directed to all types of injury if we are to
find appropriate points of intervention so that injury can be prevented
or minimized.

It is my feeling that sooner or later virtually all consumer safety
legislation passed in the last decade will be tested in courts of law. We
can no longer rely on testimonials or isolated newspaper reports to
gagetheseriousness of injury problems. Our case must he impeccable.
A scientifically sound nationwide epidemiologic surveillance system
would provide immediate information about trends in accident, alert
us when dangerous new products come on the market, and test the
efficacy of new prevention techniques.

Certainly the new product safety commission should be able to draw
upon the information developed by the accident prevention center
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just as any other private or public agency would utilize its resources.

On the other hand, to saddle an agency whose primary role is regula-

tion with a scientific mission will be a sure way to cripple the effort of

the latter before it begins.
Mr. Chairman, I shall conclude by relating a personal problem in the

field of consumer protection. Part of my duty at Children's Hospital in

Seattle is to oversee the operations of a poison control information

center that handles approximately 80 calls per day. A news reporter,

Mr. Clarence Hein, at one of our local television stations, KOMO—TV,

called me last week to ask about the toxicity of a new dishwashing

powder, Palmolive Crystal Clear, that was shortly to be distributed

in our area. The television station had been contacted about promotion

of the product. Mr. Hein, who is a concerned father as well as an

excellent news reporter, became concerned when he saw the package,

an attractive milk carton with an extremely pleasant lemon scent.

This package which I have before me, is said to be a convenient

new package. However, there is an ominous warning on the bottom

stating that it should be kept out of the reach of children and that

it is harmful if swallowed or comes in contact with the eyes. We

had no information about this product in our poison information cen-

ter and neither did the National Poison Clearing House in Washing-

ton, D.C. It is not yet on the market. When Mr. Hein called the Col-

gate Co. in New York and asked about toxicity, he was told not to

worry about it because the company would not market a product that

was toxic to children.
Having no other _information, I had the product tested in our

chemistry laboratory at the hospital 2 days ago and found that a 1-

percent solution had a pH of 11.7. This means that the product is

highly alkaline and that if a child places some of the powder in his

mouth and swallowed it, he could be critically burned.
Now Congress has passed two major consumer protection bills con-

cerned with poisoning, the Child Protection Act of 1966 and the Poison

Prevention Packaging Act of 1970. When I called an official at the

FDA in Washington, D.C. about stopping this product from getting

on the market he told me that if it was labeled adequately there was

probably nothing that could be done. We evidently must sacrifice an

unknown number of American children before anyone will take action.

I have heard about contempt of Congress citations. Can there be any

more blatant case?
In conclusion the Congress of the United States, thanks to the

leadership of this committee and with the support of both political
parties, has clearly compiled a bill of rights for American consumers
through a series of bold and imaginative laws. These laws have been

signed by our Presidents and then been promptly filed away in the
bottom drawers of program administrators. It will not do any good
to pass more consumer protection legislation until Congress creates a
suitable agency that will respect the laws of the land.
Thank you for the privilege of appearing before you.
Senator Moss. Thank you very much, Dr. Bergman. Your testi-

mony is certainly pointed and although a little pessimistic with re-
spect to whether we can accomplish anything by passing laws, you do
say that we ought to have some kind of a suitable agency that could
go into action.
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I must say that you have come up with a shocking one on this dish-
washer powder. I suppose that we ought to educate the 3-year-old
children to read that warning on the bottom and then they wouldn't
drink anything out of this package, or put anything in their mouth.
I am just amazed, really. I see from the warning on here it says

that it is, "Harmful if swallowed. If swallowed, drink milk and water.
In case of contact with eyes, flush thoroughly. Consult physician. Keep
out of children's reach."
Dr. BERGMAN. Mr. Chairman, when the consumer product spe-

cialist of our TV station in Seattle, Mrs. Katherine Wise, first saw
this carton, she said, "Oh, a new drink for the family."

Senator Moss. It looks a little bit like lemonade; the color and shape
of the box.
Well, your testimony is always very provocative and certainly puts

the finger on many points of failure and lack of effort, perhaps, to go
ahead and do what we ought to be doing in this field of safety.
You talked about the failure, of course, to get appropriations, and I

know that you have had some experience in observing this process.I wonder in your surveillence program as well as in the product
safety agency, how do you suppose we can get the money we need?
How can we convince the appropriators of the Congress to comethrough with the money?
Dr. BERGMAN. Well I think that the distinguished chaifman ofthe full committee has something to say about this as far as the De-partment of FIEW is concerned.
The problem is that HEW Appropriations Subcommittee has re-pertedly asked the Department to please do something in the field ofaccident prevention. The chairman has written several letters. ButCongress cannot administer the programs. It seems astounding thatin an area which should not be contentious that the Department shouldsimply ignore the problem of injuries as if it doesn't exist. The payoff,if one puts money into injury and accident prevention, in terms of 'lives saved, is probably going to be greater than research into prac-tically any other disease.
The problem really is that there is no lay lobby that is pushingaccident research. Many accident victims are poor, and they have beenmade to feel as if they are dumb. They don't form into nationalsocieties, to seek appropriations. For better or worse, funds for re-search on particular diseases bear some relationship to the strength.of their lay backers.
Senator Moss. Well, there are problems of course. You have to havea budget recommendation in the first place from the Office of Budgetand Management, and in the second place, if Congress tends to over-load that budget by appropriating more than asked—we have had twovetoes of the HEW bills in just the past 2 years.
So there is a problem there.
Then as you point out, perhaps the money isn't the most criticalthing. Rather it is the inertia, not go ahead and do with what we dohave, even if the appropriation might be smaller than it should be.In this injury suveillence center, how would you prevent its con-centrating on one particular area? You talked about the fragmenta-tion. How would you keep that focused across the board?
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Dr. BERGMAN. I don't want to use the term "new institute" because
that conjures up all kinds of administrators and desks and pencils,
and filing cabinets to me. But the center is operating like one of the
institutes of health with a scientific orientation. It means budget for
contracts and research grants.

Unfortunately there is so much inertia. Injury research is not
considered fashionable in medical circles. The center must act as a
catalyst. Were the few people that are interested in injury research
brought together, a critical mass would be achieved.
Senator Moss. Perhaps one final question. Is there any reason for

limiting the flammability standard to children's sleepwear ? Isn't there
a need for a standard for more articles of clothing other than sleep-
wear?
Dr. BERGMAN. Absolutely, Mr. Chairman. And actually the first time

the National Advisory Committee for the Flammable Fabrics Act met,
we recommended concentration on children's clothing. Even the rep-
resentatives of the manufacturers concurred on this emphasis. And
yet the delays and delays have been interminable.
Another area of disappointment is delay in issuing standards for

mattresses. About 20 percent of the deaths in flammable fabrics are
due to mattress fires. There is no argument that it is technically pos-
sible to produce flame retardant mattresses. For the life of me, I don't
know what we are waiting for.

Senator Moss. They want to use up the stocks that are on hand,
perhaps.
Dr. BERGMAN. Even so, in the provisions of the law there is a 1-

or 2-year waiting period, even after the standard is promulgated.
Senator Moss. Well; I certainly appreciate your testimony and your

sense of urgency.
If there is anything we need to convey, it is your sense or urgency

of the problem, and we want to deal with it as intelligently as we can.
So we appre,ciate your coming to be with us again, and we look for-
ward to seeing you again, although we hope we don't 'have to send for
you very soon.
Dr. BERGMAN. Thank you, sir.
Senator Moss. Our next witness will be Mr. Stevens, and Congress-

man Hanley, from New York, is here to introduce Mr. Stevens, who
will be our next witness.

STATEMENT OF HON. JAMES M. HANLEY, U.S. REPRESENTATIVE

FROM NEW YORK

Mr. HANLEY. Mr. Chairman, I, am most grateful for your accom-
modation this morning, and I would be remiss if I did not commend
you and your committee for having initiated these hearings on this
most important legislation.

Certainly the ultimate of it all will produce better consumer prod-
ucts and hopefully assure the safety aspects of it. As we review the
history of the issue, I think it is an activity that is long overdue.
Senator Moss. Thank you, Congressman Hanley. We appreciate your

cooperation and help in this field very much.
Mr. HANLEY. Thank you, Mr. Chairman.
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With that, it is a great pleasure to introduce one whom I regard as
having very special expertise in the field of industrial design, and he
is recognized nationally by that fraternity for this expertise.
He is chairman of the Safety Committee of the Industrial Designers

Society of America, and along with him is Mr. Charles Mandelstam,
who is counsel for the society.
So with that, it is a pleasure to introduce to you and the commit-

tee Mr. Philip H. Stevens and his associate, Mr. Mandelstam.
Senator Moss. Welcome, gentlemen. We appreciate having you be-

fore the committee and look forward to your testimony.
Thank you very much, Congressman Hanley.

STATEMENT OF PHILIP H. STEVENS, CHAIRMAN, SAFETY COMMIT-
TEE, INDUSTRIAL DESIGNERS SOCIETY OF AMERICA, NEW YORK,
N.Y.; ACCOMPANIED BY CHARLES MANDELSTAM, GENERAL
COUNSEL

Mr. STEVENS. Mr. Chairman and committee members, I am PhilipStevens, safety committee chairman of the Industrial DesignersSociety of America (IDSA). Beside me is Charles Mandelstam, thecounsel for our society. Before commenting on the legislation beforethis committee, I would like to take a few moments to describe IDSA,in order to give this committee some context in which it may evalu-ate our position. This statement represents the consensus of our SafetyCommittee, and has the approval and endorsement of the Presidentand Vice President of the society.
The society is a nonprofit professional organization established forthe purpose of maintaining high standards of professional com-petence and integrity in the field of industrial design. Since it isnational in scope and is the only such organization of designers in theUnited States, it serves as spokesman for the industrial design pro-fession in this country.
IDSA includes both independent design consultants and staffdesigners of corporations. The basic requirement for membership isthat candidates must have carried major responsibility in mass-marketdesign projects which involved the integration of aesthetic techno-logical, and human factors. Such projects include product and productsystem design, packaging, corporate graphics, exhibits, space plan-ning, and environmental design. We have designers in most of themajor industries of the United States, working closely both with othertechnical specialists and with administrative decisionmakers.
Participation in the area of safety by our society goes back manyyears. In 1967 this interest culminated in the formation of the Society'sSafety Committee. Since that time substantial efforts have been madeto intensify concern for safety factors among both practicing andstudent designers. We have concentrated on such approaches as:(1) Encouraging design schools to become more involved in teach-ing safety and human factors.
(2) Contributing to public awareness of problems of safety, andencouraging members of our society to involve themselves in safetyoriented activities, locally and nationally.
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(3) Promoting awareness of safety problems by designers, and
developing concrete applications helpful in responsible practice: the
Society's membership has ratified a statement of its principles on
safety. In addition, the Safety Committee is currently developing a
detailed safety manual for use by anyone engaged in product develop-
ment. 

i(4) Working with other professional societies n the area of safety.
I was invited before you today to represent the society and express

its position on Safety Bill S. 983 and S. 1797. and I proceed now with
some comments and our general conclusion regarding these bills.

Considering the issue abstractly, the Society's Safety Committee
favors S. 983. Aspects of special interest in this bill are commented on
below. However, if practical considerations as to ease and economy
of implementation (or more strictly political concerns) are seen by
Congress to favor S. 1797, we would find the latter bill acceptable
and support it. Though less than ideal, it incorporates several of the
important features of S. 983.
As for S. 983, we noted especially the following sections:
SEC. 3. The concept of a commission created to minimize political

influence is probably the most outstanding feature of this bill. The
idea of spreading the responsibility over a group of commissioners
concerned with safety seems wiser than confining it to a department
already burdened with many diverse responsibilities.
SEC. 4. We feel that the public needs an independent advocate in

the specific area of consumer safety. This is one way to counter the
lethargic and impersonal aspects of bureaucratic structures, and to
make the Government more responsive to the problems of the people.
SEC. 5. An independent Injury Information Clearinghouse at the

Federal level is essential to a fair and thorough evaluation of pos-
sibly hazardous products, and of great value to an intelligent ap-
proach to designing new and safer products (see also comment on
sec. 11, below). As various kinds of national information systems in-
crease, this should not be as expensive as it might first appear; in any
event, the social and human benefits would more than justify it. Pub-
lication of data on accidents in the Federal Register should help to de-
velop public support for the Commission and its objectives.
We have one reservation concerning this section, however, in 5(c),

2 and in 5(g), the activities and purposes of the Commission should
be more explicitly limited to the area of SAFETY in design.
SEC. 6. We commend the emphasis on developing priorities for

action, from a periodic review of data.
SEC. 11. The design of new products to meet consumer needs and

interests is a serious and complex responsibility. Development by the
Commission, as proposed, of safety standards and of evaluation pro-
cedures for new products could make an important contribution to
this enterprise.

SEC. 11. We strongly endorse the idea that the Commission be em-
powered to ban hazardous consumer products. While such action may
be contrary to the interests of certain companies at times, the benefits
to the public make us wholeheartedly favor this aspect of the legisla-
tion. In fact, the possibility of such action being taken against industry
should improve the climate for the design and manufacture of safer
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products. A. company aware that its products could be banned after
manufacture will be more receptive the society believes, to the utiliza-
tion of good design and a safety-conscious approach right from the
start. Industrial designers have sometimes objected to a manufacturer's
proposal about a product for reasons of safety, only to be met with
resistance on the grounds that a change would be too costly. This
legislation would make such situations less common.

SEC. 15. We approve the concept of an advisory council, drawing-
on persons of varied backgrounds, to assist and consult to the Com-
mission. We see some advantage in extending the number on such a,
council from 15 to 20, with the additional members contributing fur-
ther technical expertise (design, engineering, human factors psy-
chology, et cetera) in aspects of product safety.
SEC. 19(a). The idea that this Commission hold hearings con-

cerning the safety of consumer products is very sound. The hearings of
the National Commission on Products Safety attracted nationwide in-
terest and certainly brought home the idea that the Government is
concerned about the welfare and safety of its citizens. We strongly en-
dorse this feature of the bill.
We recognize as I stated above, that not all of these features are

wholly unique 
recognize,

S. 983, and that the other bill before you, S. 1797,
might be preferred if judged easier to implement and administer.
Passage of either bill could greatly improve the welfare of the con-
sumer users of our products.
Mr. Chairman the Industrial Designers Society of America appre-

ciates this opportunity to present its views on this legislation. Mr.
Mandelstam and I will be pleased to answer any questions you mayhave.
Senator Moss. Thank you very much, Mr. Stevens, for presentingyour views to this committee. I think it is a tribute to you and yoursociety and your profession that you have taken the initiative to travelhere to communicate your views on important consumer safety legisla-tion. Your members are the men responsible for the design of ourproducts which are intended for mass distribution, and it is importantthat they support our efforts in creating a safer marketplace. I thinkyou have given us a very excellent statement.
Mr. Stevens, unlike S. 983, S. 1797 does not contain a provisionempowering the Secretary to construct his own technological facilitiesfor product testing and research. How important do you consider itto be for a product safety agency to maintain its own laboratories?Mr. STEVENS. Mr. Chairman, I think that is an excellent question.I think frankly this would be my personal feeling on this, that I -would like to see the work done, I would like to see it perhaps sub- _contracted out to other organizations.
I don't think we necessarily have to spend a great deal of money to,build a great big laboratory and develop sophisticated test facilities.For example, we have many defense industries at the present timewhich need work. I would think to subcontract this work to them,would be a great opportunity.
Senator Moss. Do you think it would be satisfactory if it con-tracted out all of its laboratory work then and didn't maintain anyfacilities at all?
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Mr. STEVENS. No; I think there are some assignments that a com-
mission, council, or perhaps the advocate might find reasonable to
keep in-house. We have the Bureau of Standards which I believe does
this sort of thing, and they could assist us.
Senator Moss. I take it you would favor a flexibility of using

facilities, both private and other governmental, but perhaps have some
capacity for checking within the agency itself?
Mr. STEVENS. Correct.
Senator Moss. In its final report, the National Commission on

Product Safety concluded that the consensus principle in developing
voluntary industry standards is not effective for elevating ,safety
standards, and it permits the least responsible segments of the indus-
try to retard progress by reducing the standards to reduce hazards.
Does your experience in this area concur with this conclusion of

the National Product Safety Council?
Mr. STEVENS. Well, I think you must understand in my own per-

sonal day-to-day work I don't become terribly involved in following
standards or working with various agencies following standard pro-
cedures. However, I am sure what you said is true. The simple fact
that when you give industry the opportunity to police itself, the
standards can't help but drop to the bottom denominator. This has
been proven over and over. So we think the recommendations of the
National Commission on Product Safety to the establishment of
standards is sound and we support it.
Mr. MANDELSTAM. Let me interject here. We see that ourselves. As

counsel for the society, from time to time I have to advise members
on how far they can push a client with respect to a product, safety fac-
tor in a product, and they ask me what is their responsibility if the
product is not safe, and a suit is brought, that is my connection to it.
One sees again and again the pressure against a safety improve-

ment factor. It may just be inherent in the system of distribution that
we have in this country. It may be too much to expect industry to
police itself. And we are therefore very much in favor of doing it the
way this bill does it.

Senator Moss. The competitive factor in industry on the price level
tends to seek the lowest cost factor in production, which causes them,
perhaps, to skimp on the safety area. Is that what you are saying?
Mr. MANDELSTAM. Yes; I think that is right.
Senator Moss. As design engineers, are you utilizing the risk analy-

sis in the design of consumer products somewhat as they do in the
aerospace industry?
Mr. STEVENS. Many of our designers have worked in the aerospace

industry. In product development we use any type of technique to
solve safety and human factor design problems.
You must understand, however, that many of our clients, and I am

speaking for the society as a whole; and the members of the profes-
sion, that we don't have the facilities, or the money, to use sophisti-
cated techniques that are used in the aerospace industry. We just can't
do it. We have to rely on the other techniques we were taught to use
in school.
As I mentioned in our presentation here, one of the things we are

trying to do is upgrade the quality of our schools.
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So the answer to your question is no.
Senator Moss. Thank you. One final question: You state in your

testimony that one of the strongest points in S. 983 is that it creates
an independent commission for product safety, which is more apt to
minimize political influence than placing the program in HEW.
Do you blame FDA's susceptibility to political influence in HEW

to be the primary cause for its failure to effectively administer such
legislation as has been delegated to it?
Mr. STEVENS. I have not studied HEW, and I don't know their prob-

lems that well. I would like to disqualify my comments in relation to
that Department.
However, we can't help but realize that in our political system any

time that politics can enter a situation it just seems as though it does.
Our professional society feels that safety cannot be compromised by
politics. The way S. 1797 is established, it looks as though it could very
readily be susceptible to political pressure and that can be very dam-
aging to our citizens. We don't think this compromise should be
tolerated.
We feel that the National Commission on Product Safety did a

thorough and comprehensive job and they knew what they were doing
when they proposed the commission concept.
Senator Moss. We certainly do thank you, Mr.  and Mr.

Mandelstam, for coming here and testifying on behalf Stevens,f the In-
dustrial Designers Society. Your testimony has been very helpful and
we are certainly pleased to have it in our record.
Thank you very much.
We will now hear from Mr. Walter S. Lewis, Jr., who is repre-

senting the Gas Appliance Manfacturers Association. Mr. Lewis is
general counsel, Rheem Manufacturing Co.
We are glad to have you, sir, and to hear from the Gas Appliance

Manufacturers.

STATEMENT OF WALTER S. LEWIS, JR., GENERAL COUNSEL, RHEEM

MANUFACTURING CO., REPRESENTING GAS APPLIANCE MANU-

FACTURERS ASSOCIATION, INC., NEW YORK, N.Y.

Mr. LEWIS. Mr. Chairman and members of the committee, I am
Walter S. Lewis, Jr., vice president and general counsel of Rheem
Manufacturing Co. In this appearance I am representing over 500
manufacturers who produce more that 90 percent of all the gas
appliances and related equipment sold in the United States. The Gas
Appliance Manufacturers Association, most frequently referred to as
GAMA, has been the voice of the gas appliance industry before Con-
gress for more than 35 years.
Our association works hard in developing the opinions and recom-

mendations it submits to the committees of the Congress. There are
serious matters and we take our responsibilities in full recognition of
that fact. In the present instance, a committee was formed to study
S. 983 and S. 1797 as well as the history leading to their introduction.
I was appointed the chairman of the committee. The views developed
by the committee were submitted to our board of directors and, after
due consideration, have been approved by that board. I mention this
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solely to stress that the views I am about to offer are those of an indus-
try, not those of an individual.
Let me say at the outset, that GAMA is vitally interested in .the

consumer. Consumer are the reason for manufacturing products. With-
out consumers, there would be no market—no business. Unless con-
sumers are satisfied, business would not succeed. To satisfy a consumer,
industry must deliver quality, trouble-free, safe products at competi-
tive prices. A demanding marketplace is a tough taskmaster. Our
objective is to measure up to its demands.
The industry I represent has endeavored over the years to design

and manufacture good and safe products. Our industry participates
with other organizations in the development of safety performance
standards. These Standards are developed through the American Na-
tional Standards Institute standards committee method. Upwards of
50 types of gas appliances and equipment are now covered by safety
standards so developed. These standards establish more than 1,500
safety specifications. To verify that products meet these standards, our
members submit prototypes of these products to the American Gas
Association Laboratories, an independent nonprofit testing organiza-
tion for evaluation.
This testing involves the expenditure by our industry of millions of

dollars each year. It is a program initiated by industry and financed
by industry. It is a voluntary program. It has made an important
contribution to the safety of our nroducts.
GAMA supports the principle of a Federal presence in product

safety and believes that appropriate Federal legislation in this area
will be in the public interest.
We have before us two different bills, S. 983 and S. 1797, and have

considered both carefully. While each bill has commendable features,
the principles that I am about to present to you are related to S. 1797
which we would consider to be the better instrument for product safety
legislation. I shall submit for the record if you wish a section-by-sec-
tion analysis of S. 1797 and amendments we believe would improve
both bills and result in legislation which in our judgment would be
thoroughly constructive.

Senator Moss. We would welcome that if you would submit it.1
Mr. LEWIS. Thank you, Senator. We will make it a point to do that
Senator Moss. Thank you.
Mr. LEWIS. GAMA recognizes, of course, the vital interest of Gov-

ernment in protecting, through legislation, the health and safety of
the public and GAMA believes that in the consumers product safety
field this purpose can most effectively be discharged through legisla-
tion at the Federal level. However, GAMA is of the view that the
national interest would be best served if, upon adoption of Federal
product safety requirements the burden on interstate commerce be
eliminated which would occur if safety requirements were also imple-
mented in conflicting and diverse ways and perhaps chaotic ways by
State and local governmental authorities. The Congress has previously
seen fit, with respect to its regulation of safety of another class of
products, to afford such vital preemption. GAMA believes that the

1 See p. 261

66-631 0-71—pt. 1-17
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extension of the preemption principle to all of the product safety laws
is of utmost importance.
In supporting the concept of legislation providing for mandatory

product safety standards, we suggest that the need for such standards
exists only where voluntary safety standards are nonexistent or where
they may be inadequate to protect public health and safety. Where
voluntary standards exist, in the vast majority of instances they are
providing a level of safety of products compatible with the public
interest.
No legislation should curtail the voluntary standards process when

it is effectively protecting the public health and safety. Where industry
has shown itself capable of self-regulation, we urge that it be per-
mitted to continue in its present pattern. The Federal presence should
be held to a minimum and be only that needed to protect the public
interest and such presence should not be unduly enlarged.
GAMA recommends that the Department of HEW be given the re-

sponsibility for accumulating and disseminating information on
product-related injuries, for requisite investigations and it should be
provided with funds for this purpose. GAMA further recommends
that the Department, utilizing the knowledge of industry in standards-
writing and working with representatives of both industry and con-
sumers, should be authorized to develop and promulgate Federal mini-
mum safety standards or other safety orders where its investigations
have shown the need for such standards and orders. Under this con-
cept, voluntary standards, if found to be inadequate, would be super-
seded by any federally promulgated safety standards.
In all cases where it is practicable, a product safety standards should

pertain to the safety performance characteristics of the product. Only
in those instances where the Department finds that such a standard is
not feasible should the product safety standards pertain to the com-
position or construction of the product.
The imposition of product safety standards will inevitably have an

impact on the cost of products which in the ultimate analysis will be
borne by the persons who are the users of the proucts. Furthermore,
in developing standards other social value criteria judgments will nec-
essarily apply. In the promulgation of safety standards therefore, it is
evident that the consideration of facts in the public interest beyond
pure questions of safety will be appropriate.

Accordingly, in our view, before any safety standard is promul-
gated, the Secretary should be required to consider and make appro-
priate findings for inclusion in his order on all of the factors enumer-
ated below and on such additional factors that might have an effect
on the public interest. Such standards and orders should be based on
proceedings which are subject to appeal, and to which interested par-
ties are accorded a fair notice and a reasonable opportunity to partici-
pate. The factors which should be taken into account are:

1. That voluntary standards do not exist or are not effective.
2. That the risk cannot satisfactorily be controlled by warnings or

other techniques.
3. That frequency and causes of deaths

' 
or the frequency, severity,

and causes of illness or injuries make the standard necessary.
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4. That the existing state of the art in the industry makes the pro-
posed standard practicable.

5. That there are practicable testing techniques to determine
whether a product complies with a proposed standard.

6. That the standard applies to the safety performance character-
istics of the product and not to its composition or construction or, if
not, that a standard which applies to the safety performance charac-
teristics of the product is not practicable.

7. As to the effect of the standard on the utility of the product.
8. As to the effect of the standard on the cost of the product.
9. As to the effect of the standard on the availability of the product.
10. As to the effect of the standard on the disruption and dislocation

of competition in the industry.
11. As to the effect of the standard on manufacturing and other

commercial practices.
12. As to the availability of a safer alternative product.
13. That the promulgation of the standard is in the public interest,

taking into account all the foregoing.
Under the bills, both S. 983 and S. 1797, a single agency would be

authorized to investigate product safety matters and to promulgate
safety standards and other substantive orders. In our view this agency
should not be authorized also as the enforcer of such rules. The power
to enforce safety standards or other orders should be given to the
Department of Justice and adjudication should be sought in judicial
process. Traditionally and wisely, Justice has served as a spokesman
for Government in the courts. This division of authority is moreover
consistent with the sound concept that the totality of governmental
powers in a major sphere should not be concentrated in a single ad-
ministrative agency.
If the paramount purposes of Federal legislation on consumer

product safety are to protect the public from unnecessary risks asso-
ciated with such products and to subject suppliers of those products
to Federal requirements, it would be inequitable if the requirement
of any such legislation were to subject the suppliers of a particular
class of products to penalties and other sanctions which are more
onerous than those applicable to the suppliers of other products. Both
of the bills under consideration now carve out from coverage certain
products which would normally be considered as consumer products
but which are subject to prior Federal legislation. It is submitted that
in enacting any legislation of the nature contemplated by the two sub-
ject bills consideration should be given to the scope and content of
the sanctions contained in the prior safety legislation and the penalties
and other sanctions in the pending bills should not exceed those ap-
plicable in prior similar laws.
The threat of prosecution under the antitrust laws has undoubtedly

hampered voluntary safety standard programs. We think that Con-
gress, in legislating in the area of product safety, should clearly
enunciate that good faith participation by a manufacturer in the
developing of a product safety standard, either a voluntary standard
or a Federal minimum standard would not be considered collusive
activity which might otherwise be subject to restraint of trade
sanctions.
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The bills provide for certain remedies in the event of the sale of
the product in violation of the standards promulgated.
The obligation of a manufacturer of consumer products should be

reasonably limited to instances where there has been a material failure
of a supplied product to conform to an applicable requirement. The
manufacturer should not have any obligation to make repairs, refunds,
or product replacements in those instances where the product failure
is attributable to consumer misuse or abuse, improper installation or
application, or other circumstances beyond the control of the manu-
facturer. There should be a causal relationship that gives rise to the
responsibility.
Trade secrets formulas, processes, product costs, methods of doing

business, competitive information, and intellectual properties are of
great importance to industry and should be protected. Product safety
legislation should not require the release of any such information
without a clear demonstration that such disclosure is required in the
public interest. In no event should release of information be made
relative to specific occurrences or specific parties.
It would be most regrettable if the public were to form the view that

consumer product safety hazards could be eliminated by attention
given to the establishment of product safety standards since the pre-
ponderance of injuries to consumers results from misuse of the prod-
uct rather than from the characteristics of the product itself. Accord-
ingly, we urge that governmental attention be directed to the need for
consumer education which, in our view would far more significantly
reduce the controllable occurrences associated with the use of the
product.
I have certain other views which we would request that you con-

sider, as follows:
1. Imported products should be required to conform to all Federal

minimum safety standards. Not to do so would be to give a foreign
competitor an unfair advantage in our domestic market.

2. Federal minimum safety standards should not apply to any
consumer product manufactured and held for export. It does not
seem appropriate for this country to attempt to tell another country
what its standards should be.

3. With respect to criminal sanctions, if deemed necessary, we feel
that a stigma of crime should attach only to willful or malicious
violations of a material nature. Civil penalties should be adequate
for all other violations. Certainly, no criminality should attach for
products which have undergone, in good faith, tests for compliance
with a Federal minimum safety standard.
4. Safety standards, and the recordkeeping and labeling require-

ments associated with them, should apply only to product manu-
factured after the effective date of the standard. In this connection,
recognition should be given to the fact that once a product leaves a
manufacturer's plant, it may remain in distribution channels for ex-
tended periods of time.

5. Because of the substantial policy questions presented in admini-
strative procedures incident to the promulgation of product safety
standards and orders, there should be imposed on the department
authorized to carry out Federal safety legislation the requirement of
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compliance with the applicable provisions of the Administrative
Procedure Act in conjunction with its rulemaking and adjudication
functions. All final orders of the department should be subject to
judicial review. In such review department orders should not be
upheld unless supported by substantial evidence.

6. Requirements to notify consumers or to recall equipment should
not be imposed until the manufacturer has been given notice, and has
been afforded the opportunity to present his side of the issue in an
appropriate forum.

7. The assistance of testing laboratories, such as the American Gas
Association Laboratories, should be recognized and use of such facili-
ties should be specifically encouraged by the legislation.
Mr. Chairman, I appreciate very much the opportunity you have

given me to present this statement. I also appreciate very much the
exceedingly complex nature of the legislation before you. May I re-
peat the offer made earlier to submit more detailed comments, in
eluding specific technical recommendations.
Thank you.
Senator Moss. Thank you very much for your full statement and

we will welcome the additional analysis which you have agreed to
send to us. And we appreciate the fact that the Gas Appliance Manu-
facturers have studied this matter and have come forward with a po-
sition for the industry which you are authorized to make here this
morning. It is very helpful to us and as the Association which rep-
resents the manufacturers of one of the great products which are in
our homes, it is important that we have your views.
There is a vote in progress that I must go and make, so I will ask

Mr. Sutcliffe to propound two or three questions that I have noted
and would like your response to and then this will conclude the hear-
ing for this morning. So at the conclusion of Mr. Sutcliffe's questions,
the hearing will stand in recess until tomorrow morning at 9:30
o'clock. Mr. Sutcliffe. And please excuse me.
Mr. LEWIS. Yes, sir.
Mr. SUTCLIFFE. Thank you, Senator.
Mr. Lewis, in your prepared statement you state that the market-

place is a tough taskmaster.
Do you mean by that that the consumer makes demands upon the

manufacturer which the manufacturer has to meet?
Mr. LEWIS. In order for the manufacturer to successfully compete

in any market, the consumer must be pleased with the product offered
or the consumer will not purchase it.
Mr. SUTCLIFFE. Does the consumer therefore have to have knowl-

edge of a particular characteristic in order to make his competitive
choice in the marketplace and to be a taskmaster?
Mr. LEWIS. In general, that would be true; yes.
Mr. SUTCLIFFE. How are consumers in general qualified to assess

the safety characferistics of consumer products? Or is this a very
technical problem?
Mr. LEWIS. We are talking about a great variety of possibilities, it

would seem to me. There are many safety risks which are obvious.
So as to those, I would think the average consumer is in a position to
identify the problem. In the case of a pocket knife, for example, a con-
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sumer can certainly identify that it is sharp and there are risks asso-
ciated with its use.
It is more complicated products, I can appreciate there would be

more complex considerations involved in evaluating the safety risks.
Mr. SUTCLIFFE. So would it then be fair to conclude that as to cer-

tain products, the marketplace may be a taskmaster as to safety char-
acteristics, but as to other products because of the technical evaluation
difficulties, it would be less of a taskmaster?
Mr. LEWIS. I think that would be a fair statement.
Mr. SUTCLIFFE. You have heard the previous questions as to the

way in which the consensus principle in the opinion of the National
Commission on Product Safety causes the development of standards
which gravitate toward the lowest level of achievement possible
within the industry.
Would you care to comment on that in relation to your suggestion

of relying to some extent upon the consensus principle for deter-
mining mandatory product safety standards?
Mr. LEWIS. Yes; I would have two observations on that.
I think there is an element of truth in the comment. It cannot

be completely gainsaid, certainly. I believe, however, that the volun-
tary standards process will be enhanced should the legislation which
is proposed here be adopted, because of the possibility of imposition
of Federal mandatory standards, and that accordingly the inclina-
tion perhaps to have less demanding standards than might be appro-
priate would be mitigated. •
Second, I think that if the threats of antitrust prosecution asso-

ciated with the development of meaningful standards were elim-
inated or mitigated, the conceptual process involved would also be
improved and would result in the promulgation in the voluntary
process of better standards for the protection of the public.
Mr. SUTCLIFFE. Let me see if I understand the thrust of the first

part of your answer.
You think there would be an elevation of the consensus principle

approach if there was the outside external pressure of a mandatory
Federal standard?
Mr. LEWIS. The possibility of a mandatory standard; yes.
Mr. SUTCLIFFE. One of the witnesses who testified before this

committee yesterday was discussing this voluntary standardmaking
operation and he pointed out that the American Gas Association
laboratories had been trying to solve a problem involving safety of
a gas water heater for over 2 years and that no corrective action had
been taken yet. He also pointed out that the target date for com-
pletion of the problem is 3 years hence.
Could you comment upon that particular endeavor, and perhaps

explain the need of public health and safety in relation to the time
frame that this voluntary standard approach takes?
Mr. LEWIS. I am not personally familiar with the matter under

examination. I am somewhat familiar with the efforts -Which have
been made by industry to meet the safety hazards which might be
considered to be associated with water heaters.
In my view, water heaters do not present any unreasonable hazard

presently. As a result of the voluntary standards which apply to
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water heaters, there are three separate protective devices against the
major safety risk associated with the use of a water heater, which
is the explosion risk.
The first is that there is a thermostatic control on the water heater,

which operates to avoid excessive temperature buildup in the water
beater, which occasions the risk of explosion.
The second is that there is a mechanical cutout device which will

shut off the energy input supply in the event of an excessive water
temperature within the water heater.
And third, the water heaters are sold on a basis which requires the

incorporation on the water heater of a label which specifies the instal-
lation of a pressure and temperature relief valve by the installer of the
heater at the point of installation, which relief valve will operate to
relieve any overpressure condition which develops in the water heater.

Because of these devices, we think except in rare cases water heaters
are safe appliances for use in the home.
Mr. SUTCLIFFE. Perhaps for the record, then, in order to clarify the

testimony that we received yesterday and to give you an opportunity
to comment on that, you could provide at this point an explanation of
that particular process to which the other witness referred.
Mr. LEWIS. I would be happy to provide by subsequent communica-

tion an elaboration on these remarks.
(The information requested follows:)
Having now had the opportunity to review the statement made by Mr. Merrill

regarding gas water heaters, I welcome this opportunity to refute his allegation
that home owners are subjected to unnecessarily hazardous gas water heaters.
This simply is not the case.
Gas water heaters have three protective devices, any one of which operating

normally would make the heater safe. All three would have to fail, a most unlikely
combination of circumstances, before hazard could possibly exist. I know of
no other product in the home in which there has built-in such a plurality of
protective devices.
Let me expand upon my testimony as it relates to this plurality.
The first device is an operating thermostatic control which functions to

maintain the water temperature at a useable level. In domestic water heaters
the maximum setting of this control limits the water temperature to 180F or
less. In most cases the water temperature is maintained at about 140F.

Secondly, all water heater thermostats are equipped with a manually resetable
type energy cutoff device, in addition to the operating control, which will interrupt
the energy supply should the water temperature exceed 210F. If the thermostatic
control were to fail, the energy cutoff device would provide protection.

Thirdly, water heaters are installed with a temperature and pressure relief
valves.
Mr. Merrill's firm manufacturers a sensing device which could be incorporated

in water heaters as a substitute for one of the devices I have described. Such
a substitution cannot be justified on the 'grounds of safety since the redundancy
of safety devices now in service, as described above, has resulted in an excellent
safety record for water heaters.

Mr. STJTCLIFFE. Mr. Lewis, you have enumerated a number of differ-
ent findings that you feel are essential to the standardmaking process.
Let me ask you about one of them specifically.
You urge the promulgation of performance standards, as I under-

stand it?
Mr. LEWIS. Yes.
Mr. SUTCLIFFE. Then you ask for a finding as to the cost of the

product.
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Now there are two problems that. I have with this finding as you
have presented it in the testimony.
No. 1, you have asked that the information as to cost not be dis-

closed to the public. If it is in a finding, I can't see how the eost
information would not be disclosed.
Mr. LEWIS. My reference was not to the cost of the product but the

cost which would be in the judgment of the administrative agency as-
sociated with the implementation of the safety factor.
In our view the public should be entitled to be informed as to the

supplemental cost of a product which is associated with standards
which are promulgated.
Mr. SUTCLIFFE. SO to the extent that that cost information is avail-

able to the manufacturer and the agency solicits that information
from the manufacturer, you would say that was perfectly permissible
to disclose?
Mr. LEWIS. Yes.
Mr. StrrcLIFFE. There is one other point. If you place the burden

of cost evaluation upon the administrator, and you have set a perform-
ance standard, how is the administrator going to know what design the
manufacturer intends to employ to meet the performance standard?
He may have three or four options. One design may require absolutely
no increase in cost, and another may require an increase of 50 percent.
Mr. LEWIS. Well, this is for the most part why we prefer specifica-

tion of performance standards. I think for the most part this is the
better technique for the protection of the public interest in determining
a safe product, and leaving it to the supplier of the product the means
of accomplishing the standard.
I appreciate that there would be occasions associated with the iden-

tification of a cost where various possibilities for compliance with per-
formance standards might exist. In such cases, I think if there is no
cost associated with the technique, that can be so found and if iden-
tifiable costs can be associated with the other techniques, those can also
be found.
Mr. SUTCLIFFE. SO, in other words, you would require him to search

out every possibly design in order to cost the design out? Or would
you allow him to find, if you are going to impose this burden upon him,
at least a design representing the lowest cost and give that as the
basis?
Mr. LEWIS. I think there should be some examination into the ques-

ti▪ on of cost as related to the purpose of the requirement.
Mr. SUTCLIFFE. In your testimony you say you would require a

finding that the existing state of the art of the industry makes the
proposed standard applicable.
If the technology does not exist, what alternative is the safety

agency left with?
Mr. LEWIS. If a standard is imposed which is not technologically

feasible, it means as a practical matter that the product is not going
to be offered.
And if that is in fact the choice being offered, I think it is a ques-

ti▪ on of public interest, whether the public is better served with a prod-
uct with some risks, or is deprived of the product. And that point
should be so found.
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Mr. SUTCLIFFE. Do you think there should be some facilit
y within

the agency to undertake research to promote the examinat
ion of new

technologies, if the industry itself is not undertaking that e
xamina-

tion?
Mr. LEWIS. I think the agency should have the availabilit

y to it of

technological assistance. Whether that technological assistance sh
ould

be within the agency or not I think is another question.

Mr. SITI'CLirrti. You would _perhaps limit that only to the eva
lua-

tion of information they developed in contract work?

Mr. LEWIS. There are certainly immense varieties of possible
 in-

vestigations which should or could be engaged in in connection 
with

product safety matters.
I would doubt whether it would be feasible to staff within an ag

ency

all of the requisite talents which would allow the proper discharg
e of

this function.
It occurs to me far more logical that the bulk of the capabili

ty

should exist external to the agency and be available to it by co
ntract.

Mr. SUTCLIFFE. Your testimony supports giving enforcement po
w-

ers for the Product Safety Act to the Department of Justice.

What kind of priority do you envision Justice giving to product

safety enforcement in light of their other responsibilities?

Mr. LEWIS. I think this is a matter for evaluation of the Depart-

ment of Justice, taking into account its responsibilities for protection

of the public interest.
Mr. SITTCLIFFE. But is it necessary to assign them the ordering of

priorities, because of their particular workload, or would it be pos-

sible to relieve them of a further responsibility and allow both re-

sponsibilities to the public to be pursued simultaneously?
Mr. LEWIS. I am not sure I follow your question there.
Mr. SuTcurrE. I am not sure I did either.
It seems that you have answered that it would be left to the Justice

Department to order their priorities. If they have a number of high

priority items and it is the view of Congress that safety of the con-

sumer is an additional high priority item, would it be reasonable to

have the safety obligations undertaken by another agency rather than

the Department of Justice?
Mr. LEWIS. The reason for our views of incorporating the enforce-

ment functions within Justice was primarily the desirability of sever-

ance from a single agency of all of the governmental powers. It seems

to me that if there is a need for a massive enforcement effort by the

Department of Justice or by the administrator, this would be a ques-

tion of providing funds and providing staff and I think it could be

accomplished by either action within the Justice Department or within

the department of Government which is charged with the promulga-

tion of the standards.
Our preference for the reasons I mentioned was for the separation

of these two functions and to entrust the enforcement functions to the

Department of Justice.
Mr.SUTCLIFFE. When you say enforcement function, you mean the

litigation to bring fine or penalty, or do you mean enforcement as to

surveying the marketplace to determine whether or not there is a

hazard in existence?
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Mr. LEWIS. No; I meant enforcement within the context proposed
in S. 1797, primarily related to the sanctions and also as applicable
to the injunctive relief associated with removal of produtcs from the
market under certain circumstances.
Mr. 'SUTCLIFFE. The Senator noted just one other point. He had

asked for some information to support the statement that the pre-
ponderance of accidents occur from misuse of the products.
If you would like for the record at this time to give that information,

or cite an example-
Mr. LEWIS. I don't have this information available to me. By your

leave, I will submit a statement, with a view to substantiating that
remark.
(The following information was subsequently received for the

record:)
in a joint industry-government initiated study* of household safety problems,

it was statistically indicated that the injury reduction that may be attainable
as a result of product safety legislation is on the order of five (5) per cent. This
is not a precise statistic, and may be in error in some degree and in either direc-
tion. It does, however, suffice to justify the statement that the preponderance of
accidents are not reducible through a standards system since they result from
the manner of use or abuse or misapplication of the product rather than from
the characteristics of the product itself. It is for this reason that I have so
strongly urged that the bill be amended so as to provide for consumer education
activities. Consumer education holds by far the greatest prospect of substantial
accident reduction.

Mr. SurcLIFTE. Thank you very much.
(Whereupon, at 11 :40 a.m. the hearing was recessed, to reconvene

at 9:30 a.m., Friday, July 23, 1971.)
*Household Safety Study, Market Facts, Inc., Chicago, Illinois, Volume 1, (July 1971),Volumes 2-5 (June 1971).
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(The following material was referred to on p. 21:)

920 CONGRESS

1ST SESSION S.

IN THE SENATE OF THE UNITED STATES

 , 1971

introduced the following bill; which

was read twice and referred to the Committee on Commerce

A BILL

To protect the public health and safety by reducing the rIgks of death, 4-1-ins-s,

and injury acsoc authorizing the 

tstablIshment of safiti_standardf_or_roducts produced or distributed

for the use, consumption or enjoyment of the public. 
1)

Be it enacted by the Senate and House of Representatives of the United

2 States of America in Congress assembled, That this Act may be cited as

3 the "Consumer Product Safety Act of 1971".

4 DECLARATION OF PURPOSE

5 FINDINGS AND PURPOSES2) 

6 ,SEC. 2. The Congrco3 here

7 -4-ee+eel--fiw.,,  .-e4,--eleath, illness, and injury-areereeia-ted-wirtli-tke-u-se

8 ei-eon-eurrte-e-p-roducto. It io

9 4e-r-the-es-t-a-144-641-fe-ent

- • ,

far o.

1) To better state the content and scope of the bill.

2) To integrate findings and purposes, as in S983, and to expand

them in order that they may more fully describe the purposes

of the bill and the needs to be satisfied by the bill.
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1 (hereinafter in this Act referred-to as the Secretary") of a consumer pie-o-

2 dilet-safety-p-regram which ohall 

3 eof-preduet-se-f-ety otandardo to reduce ouch-ricks to corecumore-ef-p-r-eduets

4 for uoc in and aroun-ei t-Eie-h-etinehold, the schools, or in recreation, or of

5 -grediters-otherwise-clietributcd for the-ps-reenal  iissi—eeneurriptiet—err

6 -6,14astmeat-4)1.--t1443--Ge.

7 SEC. 2. (a) The Congress hereby finds---

8 (1) the public has a right to be protected against risk of death or

9 injury from hazardous consumer products when such hazards can

10 reasonably be eliminated or minimized;

11 (2) the increasing number and complexity of consumer products

12 make it essential to act promptly to avoid unnecessary death and

13 injury in the future;

14 (3) complexities of modern consumer products and the diverse

15 nature and abilities of consumers using them frequently result in an

16 inability of users to anticipate hazards and give rise to the ne..d far

17 consumer education programs3)

18

19

20

21

t t.

(4) voluntary efforts by industry to develop means of preventing

the sale of unsafe products, while

saie.ty,—aften-have-nat,--liaen u_saially of value have not in all cases been

adequate to protect consumers;

3)
Education has greater potential in reducing accidents than do standards.
Action is desirable in both areas.
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3

4

5

6

8

9

10

11

12

13

14

15

16

17

18
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 ion of frcc competition precludes enforcement

--vel.nta-ry-p-r-edii-e
4)

•(-7) (5) the production and sale of consumer products generally

affect interstate commerce, making control of unreasonable hazards

by State and local governments inadequate and often burdensome to

manufacturers.

(b) The purposes of this Act are---

( 1) to protect the public against unreasonable product hazards

to their h-e,-.1-th and aafety risk of death, illness and injury;

(2) to assist consumers in evaluating the -comparative - safety

of consumer products;

(3) to aid manufacturers of consumer products by encouraging

industry to voluntarily develop uniform  and adequate safety standards

for consumer products and by minini-i-aing superseding conflicting

State and local regulations; an41-

(4) to promote research and investigation into the causes and

prevention of product-related deaths and injuries;

(5) to require the development and conduct of consumer education 

19 pggjq. er to assist consumers in anticipating and avoiding 

20 hazards arising from the manner of product use or from consumer 

21 misuse or abuse of a product; and

22 (6) to provide for the establishment by the Secretary of Health,

23 Education, and Welfare (hereinafter in this Act referred to as the 

4) This need not be the case. Congress can and should state, in enacting

this Bill, that good faith participation by a manufacturer in voluntary

standards activities is not an unlawful restraint of competition.
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1 Secretary") of a consumer product safety program which shall include

2 the promulgation of safety standards or safety orders where necessary

3 to reasonably reduce such risks to consumers of products for use in 

4 and around the household, the schools, or in recreation, or of products

5 otherwise distributed for_t_he personatuse. consumption, or enjoyment 

6 of the consumer:,

DEFINITIONS

8 SEC. 3. As used in this Act---

9 (1) the term "consumer product" means a product which io cue

10 4-esna-r-ily  primarily produced or distributed for sale in intersate commerce

11 to a consumer for his personal or household  use, consumption, or enjoyment

12

13 wi-s-e-; but does not include industrial or commercial products not primarily

14 intended for consumer use or application5)-but-4ee-s-u.e4-in•elwas---fau4,

15 c03rrretie-s, -motor vehielc3, -oconorn443 poi.:;ons ac dofinod by the

16

17

18

19 A-et-;-th-e-Ra-diation Centro' for Health and Safety Act of 1968; tho Flam

20 mable Fabrics Act; tho Clean Air Act; part F of title III fig tho Publie

21 Health Service Act; the Act of Maaseh 4, -19-1.3 (-3-7 Stat.. -83244-tk.. Poisou

5) This exclusion of commercial or industrial products seems advisable in
order that there may be no misunderstanding of the scope or application
of the Act.
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Act of 1970; tile- Act of August 2, 1956 (70 Stat. 953), or the Atomic

6)
Ent-my-A-et-0+-4-9-54;

4 (2) "Consumer" means any person who uses, consumes, or enjoys

5 a consumer product.

6 +8)_(_3_) the term "commerce" means commerce among or between

7 the several States, or within the District of Columbia;

8 (-3) (4) the term "State" means a State of the United States, the Dis-

9 trict of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands,

10 American Samoa, Guam, the Trust Territory of the Pacific Islands, or

11 the Canal Zone; -an4

12 (-4) W the term "product safety standard" means a product safety

13 standard promulgated in accordance with the procedures established 

14 under this Act ax_ict applying to a class or category of consumer products, 

15 or to a particular component of such class or category,7)

16 (6) "manufacturer" means any person who manufactures or assemble
s

17 consumer products in any State for sale in interstate commerce, or who 

18 imports or distributes irnported consumer products manufactured 

19 or assembled elsewhere for sale in any Stattl

20 (1)_rperson" means an indiv.cdua.l. partnership. corporation association

21 or any other form of business enterprise,

6)
See Section 22, Page 37.

7) To eliminate the implication that a single product of a single company m
ight

be made the subject of a consumer product safety standard.
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1 roduct for con-

2

3

4

5

6

7

8

9 made necessary for the protection of the public health and welfare. 

10 COLLECTION AND DISCLOSURE OF INFORMATION ON

11 CONSUMER PRODUCT RISKS  AND CONDUCT OF

12 CONSUMER EDUCATION PROGRAM*

13 SEC. 4. (a) The Secretary shall collect, evaluate, and disseminate, on

14 a continuing basis, information on the frequency and causes of death, and the

15 types, frequency, severity, and causes of illness or injury, associated with

16 exposure to or use of consumer products, and on means to test, measure, or

17 evaluate the risks of death, illness, or injury associated therewith. In carrying

18 out his functions under this section the Secretary, in addition to or in aid of

19 the foregoing---

20 (1) shall collect data or perform research or tudies to enable him to

21 establish a need for product safety standards and to evaluate their efficacy

22 in reducing risks associated with consumer products;

23 (2) shall plan, conduct, coordinate, or provide technical assistance to

24 research activities, development of methods, training of personnel, or

• • • • SO - 0 0 onsumer

sumption in the United States, and includes reimportation of consumer

products previously manufactured or processed in whole or in part in

ihe United States: and

(9) "unreasonable risk" is a risk or hazard associated with the use 

of the consumer product which has been_found by the Secretary. after

Appropriate investigation and objective tests. to _present such a degree

of risk of death, injury or illness that the promulgation of a standard is

8)

8) A definition of "unreasonable risk" would add to the clarity of the bill and
to the certainty of its language.
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operations, designed to minimize the risks associated with consumer

products, or designed to develop means to test, measure, or evaluate

3 such risks except this paragraph shall not  be deemed to authorize the 

4 Secretary to engage in the development, manufacture or sale of consumer

5 products•9)

6 (3) shall secure information on the risks associated with consumer

7 products from other Federal or State departments and agencies with

8 related interests, professional organizations, industry, industry or labor

9 associations, and other public or private agencies, organizations, or

10 institutions;

11 (4) shall make available, through publications and by other appropriate

12 means, the results of, and other information concerning, research and

13 studies relating to the nature and extent of the risks associated with con-

14 sumer products, and may include recommendations for the reduction of

15 such risks, or information on the means of testing consumer products

16 for risks; and

17 (5) may procure.,-by negotiation, competitive bids, or otherwie-e3-

18 purchase consumer products for research and testing purposes, and,

19 subject to the provisions of this Act, may sell or otherwise dispose of

20 such•products.

(6) Shall  develop and conduct programs for the education of con-

Burners. in  oider that, through education, the consumers may  be

made aware of the risks inherenl_in the use of consumer products;

may intelligently evaluate the relative safety characteristics of corn-

peting consumer products; and may avoid misuse or inappropriate

product applications which might unnecessarily expose the consumer

to an avoidable risk of death, injury or illness.

21 (b) The Secretary is authorized to obtain from any person by subpoena

22 issued pursuant to regulation information in the form of books, records, or

23 other writings in his possession pertinent to the frequency or causes of death,

24 or the types, frequency, severity, or causes of illness or injury associated

9) To avoid the possibility of sales by the Secretary that would be competitivei..i

unfairly with manufacturers or distributors.

66-631 0-71—pt. 1 18
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1 with exposure to or use of consumer products. In the  exercise of this

2 authority, the Secretary will follow  the requirements applying to Civil

3 Investigative Demands as set forth in sections 1311-1314, title 15, United

4 States Code. The district courts of the United States shall have jurisdiction

5 to enforce such subpoenas upon application of the Attorney General. An

6 action for such enforcement may be brought in any district court of the

7 United States for the district wherein such person is found or transacts

8 business.

9 (c) (1) Nothing contained in this Act shall be deemed to require the

10 release of any information described by subsection (b) of section 552,

11 title 5, United States Code, or to permit the release of information which

12 is otherwise protected by law from disclosure to he public. The Secretary

13 shall not make public information obtained by him under this Act which

14 would disclose trade secrets, formulas, processes, costs, methods of

15 doing business, or other competitive information not otherwise available

16 to the general public; or the names or other means of identification of ill

17 or injured persons without their express written consent.

18 (2) (A) Except as provided by subparagraph (B) of this paragraph,

19 not less than thirty days prior to his public disclosure of any information

20 obtained under this Act, or to be disclosed to the public in connection there-

21 with, the Secretary shall provide such information to each manufacturer of

ZZ any consumer product to which such information pertains, if the manner in

23 which such consumer product is to be designated or described in such infor-

24 /nation will permit the public to ascertain readily the identity of such
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1 manufacturer, and shall provide such manufacturer with a reasonable oppor-

2 amity to submit comments to the Secretary in regard to such information.

3 Upon receipt of such comments, the Secretary shall engage in such negotiatiQn

4 or procedures as may be deemed appropriate to determine the capability of 

5 the manufacA_ur_e_t_. to remedy or eliminate the source of the risk, where no 

6 standard exists, or to brine the product into full compliance with any existing

7 standard. No public release shall be made with regard to such informal pro-

8 ceeding_s. Where, in the opinion of the Secretary, an unreasonable risk exists 

9 with respect to products already in trade channels, which the manufacturer is 

10 unable to remedy_through recall, repair notices or private action, the Secretary

11 may in his discretion. make public release with respect to such products for

12 the protection of the health and safety of the public,, Upon the request of such

13 manufacturer, the Secretary shall publish such comments or a fair summary

14 thereof, or a statement of the manufacturer of reasonable length in lieu there-

15 aC concurrently and in association with the disclosure of the information to

16 which such comments or statement appertain. The Secretary shall take reason-

17 able steps to assure, prior to his public disclosure thereof, that information

18 from which the identity of such manufacturer may be readily ascertained is

19 accurate, and that such disclosure is fair in the circumstances and reasonable

20 related to effectuating the purposes of this Act. If the Secretary finds that,

21 in the administration of this Act, he has made public disclosure of inaccurate

22 or misleading information which reflects adversely upon the safety of any

23 consumer product, or the practices of any manufacturer of, distributor of,

24 importer of, or dealer in consumer products, he shall, in a manner similar
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1 to that in which such disclosure was made, publish a retraction of such

2 inaccurate or misleading information.

3 (B) Subparagraph (A) (except for the last sentence thereof) shall

4 not apply to the public disclosare of (i) information about any consumer

5 product with respect to which product the Attorney General has filed an

6 action (or an action against a manufacturer thereof with respect to such

7 product) under section 12, or which the Secretary has reasonable cause

8 to believe is in violation of section 15, or (ii) information about any ad-

9 ministrative or judicial proceeding under this Act.

10 (6) Shall develop and conduct programs for the education of con-

11 pume_r_s, in order that, through education, the consumers may be 

12 made aware of the risks inherent in the use of consumer products;

13 ma,y_intelligently evaluate the relative safety characteristics of com-

14 peting consumer products; and may avoid misuse or inappropriate 

15 product applications which might unnecessarily expose the consumer

16 to an avoidable risk of death, injury or illness. 

17 (d) The Secretary shall communicate to each manufacturer of a con-

18 sumer product, insofar as may be practicable, information as to any

19 significant risk to health or safety associated with such product.

20 (e) The purpose of this section shall be to authorize the Secretary to 

21 ac..quir.e—imforam_fiQn sufficient to determine the need for product safety 

22 standards for categories or classes of products and shall not be construed,

23 to authorize ins_p_ection and testing of particular products or models with a 

24 view to public information release of safety information concerning particular

25 s.p_psumer product models or makes
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1 (f) The disclosures of information, as provided for by this section 

2 which require the identification of the manufacturer may be made only

3 where the Secitiary has found in proceedings governed by the Administrative 

4 Procedure Act (section 551 et seq., title 5, United States Code) that the 

5 identification is necessary for the purposes of carrying out the objectives 

6  of this Act and has 1,51,...,1 that the data or information set forth in any public 

7 release is accurate.,

8 AUTHORITY TO PROMULGATE STANDARDS AND ORDERS

9 FOR CONSUMER PRODUCTS

10 SEC. 5.  (a) Whenever the Secretary finds a need for such action to

11 reduce or eliminate unreasonable risk of death, or of serious or frequent

12 illness or injury, associated with exposure to or use of a consumer product

13 or any type of class of such product, he may by regulation, in accordance

14 with the requirements of this Act, promulgate for such product, or type or

15 class of such products, a product safety standard relating to its performance,

16 composition, or properties (including its compatibility with systems or envi-

17 ronments in which it is intended to be used), or relating to two or more of

18 such factors, or amend any such standard previously established.

19 (b) Where the Secretary finds that the risks of death, injury or illness 

20 arise from the use_hy the consumer and cannot be minimized or controlled

21 by a product safety standard relating to its performance. composition or

22  properties. a product safety order may prescribe warning, notices, instructions.

23 or other materials as may be found likely to reduce or control the risk of death

24 or severity or frequency of illness or injury,
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INITIATION OF PROCEEDING TO PROMULGATE A

2 PRODUCT SAFETY STANDARD OfORV.,R 

3 Notice of Proceeding

4 SEC. 6. (a) A proceeding to promulgate a product safety standard shall

5 be initiated by the Secretary by publication in the Federal Register of a notice

6 of proceeding. Such notice shall invite public comment with respect to the

initiation of such proceeding and shall include---

8 (1) a description or other appropriate designation of the product

9 or type or class of products with respect to which the proceeding is

10 initiated;

11 (2) the risk or risks intended to be controlled or minimized;

12 (3) a summary description of the data upon which the Secretary

13 has found a need to initiate the proceeding, and the manner, consistent

14 with subsection (c) (1) of section 4, in which interested persons may

15 examine such data;

16 (4) information with respect to any existing standard known to the

17 Secretary which may be relevant to the proceeding; and

18 (5) an invitation for any person, including any Federal agency, within

19 thirty  ninety days after the date of publication of the notice, (A) to submit to the

20 Secretary an existing standard as such proposed product safety standard; or (B)

21 to offer to develop such proposed product safety standard in accordance with

22 regulations of the Secretary prescribing procedures for such development.

23 Use of Existing Standard

24 (b) If the Secretary (1) finds that there exists a standard which has been

25 published by any Federal agency or other technically qualified and competent
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1 agency, organization, or institution (2) has made reference to such standard

2 (unless it is a standard submitted pursuant to section 6 (a) (5) (A)) in his notice

3 pursuant to subsection (a) (4), and (3) determines that such standard may be

4 substantially acceptable to him as a product safety standard, then he may, in

5 lieu of accepting an offer pursuant to this section, publish such standard as a

6 proposed product safety standard pursuant to section 9.

7

9

2.equesi_fm_the Promulgation of or an Amendment to a 

Product Safety Standard 

An_y fedegency or other technically qualified agency, organization 

10 or institution may apply to the Secretary requesting the promulgation of a new

11 product safety standard or an amendment to an existing product safety standard,

12  and the Secretary shall within ninety days after such application either initiate 

13 a proceeding to promulgate a product safety standard therefor or publish his

14 reasons for not taking such action.

15 Acceptance of Offers to Develop Proposed Product Safety Standards

16 -fe+ (d) (1) Except as provided by subsection (b), the Secretary shall accept

17 one, and may accept more than one, offer to develop a proposed product safety

18 standard pursuant to the invitation prescribed by subsection (a) (5) (B), upon

19 his determination that-- -

20 (A) the offeror is technically competent and is likely to develop an

21 appropriate standard within a reasonable period of time; and

22 (B) the offeror has the capacity to comply with regulations of the

23 Secretary prescribed pursuant to section 8.



274

-14-

The Secretary shall publish in the Federal Register the name and address of

2 each person whose offer he accepts, and a summary of the terms of such offer

3 as accepted.

4 (2) Upon an offerors application therefor prior to the acceptance of his

5 offer under this subsection, the Secretary may agree to contribute to the

6 offerors cost in developing a proposed product safety standard, if the Secretary

7 determines that such contribution is likely to result in a more satisfactory

8 standard than would be developed without such contribution, and that the offeror

9 is financially responsible. Regulations of the Secretary shall set forth the

10 items of cost in which he may participate..., -en

11 to-the..  a c-p i5iti  land or building.

12 Product Safety Order •

13 .(e)  A  proceeding  may be initiated by the Secretary for the purpose of 

14 cletes_Mining whether a product safety order should be issued pursuant to 

15 section 5 (b). Such a proceeding shall follow and comply with all of the proce-

16 dural requirements pertaining to p.rs)ceedings for the promulgation of a product

17  safety standard.

18 (f) Participati=7.nrys°;‘roceeding to promulgate a product safety standard

cm- 10)
19 an-order shall not be a violation of any antitrust law.

10) The National Commission on Product Safety Report states with accuracy
that the voluntary standards proceedings have been hindered in the past by
the potential application of the antitrust laws to the consensual process in-
volved in standards setting. In view of the paramount safety purpose tobe
served, product safety standard promulgation proceedings contemplated
under section 6 under private institution sponsorship and proceedings con-
templated by section 7 under Agency sponsorship should both be immunized
against debilitating trade regulation law exposures.
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1 DEVELOPMENT OF A PROPOSED PRODUCT SAFETY

2 STANDARD BY THE SECRETARY

3 SEC. 7. If the Secretary has published a notice of proceeding as provided

4 by section 6 (a), and ---

5 (1) he has accepted neither an existing standard pursuant to

6 section 6 (b) nor an offer to develop a proposed product safety

7 standard pursuant to section 6 (c)+ or product safety order pur-

8 suant to 6 (e); or

9 (2) he has accepted an offer pursuant to section 6 (c)  or 6 (e), 

10 but determines (in accordance with such procedures as he may by

11 regulation prescribe,  provided that such procedures conform to 

12 the requirement of the Administrative Procedure Act (sections 551 e
t. 

13 seq., title 5, United States Code) ) that the offeror is unable or

14 unwilling to continue satisfactorily the development of the proposed

15 standard or order which was the subject of the offer or that the

16 standard or order  which has been developed is not satisfactory;

17 then the Secretary may proceed to develop a proposed product safety standar
d

18 or order pursuant to procedures prescribed under section 8.

19 REGULATIONS GOVERNING DEVELOPMENT OF STANDARDS

20 SEC.-91 8. The Secretary shall prescribe regulations governing the develop-

21 ment of proposed product safety standards or orders under sections 6 and 7 o
f

22 this Act, which regulations shall not be considered rules of agency organ
ization,

23 procedure, or practice for purposes of section 553 of title 5 of the United

24 States Code. Such regulations shall include requirements--
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(1) that standards recommended for promulgation

2 be supported by test data or such other documents or

3 materials as the Secretary may reasonably require to

4 be developed, and be suitable for promulgation pursuant

5 to section 9;

6 (2) that standards recommended for promulgation

7 contain such test methods as may be appropriate for

8 measurement of compliance with such standards;

9 (3) for opportunity by interested persons to parti-

10 cipate in the development of such standards;

11 (4) for the maintenance of such records as the

12 Secretary prescrilies in such regulations to disclose the

13 course of the development of standards recommended for

14 promulgation, the comments and other information sub-

15 mitted by any person in connection with such development,

16 including comments and information with respect to the need

17 for such recommended standards, and such other matters as

18 may be relevant to the evaluation of such recommended

19 standards; and

20 (5) that the Secretary and the Comptroller General of

21 the United States, or any of their duly authorized representa-

22 tives, have access for the purpose of audit and examination

23 to any books, documents, papers, and records, relevant to

24 the expenditure of any contribution of the Secretary, pursuant to

25 section 6 (c), to the development of such recommended standards.
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PROMULGATION OF PRODUCT SAFETY STANDARDS:

2 DECLARATION OF BANNED HAZARDOUS CONSUMER PRODUCT

3 Proposal to Promulgate Product Safety Standard or To Declare a Bann
ed

4 Hazardous Consumer Product

5 SEC. 9. (a) (1) Not more than two hundred and ten days after his publi
cation

6 of a notice of proceeding pursuant to subsections (a) or (e) of secti
on 6 (which

7 time may be extended by the Secretary by a notice published in the
 Federal

8 Register stating good cause therefor), the Secretary shall publish in t
he Fed-

9 eral Register e4-t+ter a notice withdrawing such prior noticei-e-r CD, a

10 proposal to promulgate a product safety standard  or order applica
ble to any

11 class or type of consumer product subject to such notice-.L or a proposal

12 to declare any such -seJa-jee-t clasepor type of consumer product a ba
nned hazardous

13 consumer product. A proposal to promulgate a product safety sta
ndard or

14 safety order and a proposal to declare a product a banned hazardo
us consumer

15 product may be published in the alternative with respect to any
 consumer pro-

16 duct subject to such notice.

17 (2) A proposal to promulgate a product safety standard, or produ
ct safety

18 order or to declare a product a banned hazardous consumer product,
 shall

19 set forth such standard, or order, or the reason for such decla
ration, the man-

20 ner in which interested persons may examine data and other in
formation upon

21 which such standard, order, or declaration, or need therefor,
 is based (con-

22 sistent with subsection (c) (1) of section 4), and the pwr-i4x1--wi
t.. date upon 

23 which all interested persons may present their comments on s
uch standard,

24 order or declaration, or the need therefor, orally or in writing at a publ
ic 
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1 hearing to be conducted in conformance with the Administrative Procedure Act.

2 In considering those of such comments applicable to a proposed standard the

3 Secretary shall give special weight to comments which were submitted during

4 the development of such standard.

5

6

7

Order to Promulgate Product Safety Standard, or Order. or

To Declare a Banned Hazardous Consumer Product

(b) As soon as practicable after the publication of a proposal to promulgate

8 a product safety standard, or order, or to declare a product a banned hazardous

9 consumer product, the Secretary shall, by order published in the Federal

10 Register, act upon such proposed standard, or order, or declaration or with-

11 draw the applicable notice of proceeding. The order shall set forth the

12 product safety standard, or order, or declaration, if any, the reasons for the

13 Secretary's action (including reasons for the promulgation of a product safety

14 standard materially different than that set forth in the proposal or for his

15 failure to promulgate any standard), and the date or dates upon which such

16 standard or declaration, or portions thereof, shall become effective which

17 shall not in any event precede the date of adoption of such standard, or declaration, 

18 or portions thereof. Such date or dates shall be established so as to minimize,

19 consistent with the public health and safety, economic loss to, and disruption

20 or dislocation of, domestic and international trade.

21 (3) A product safety order developed pursuant to section 6 (e) and 

22 promulgated as provided by this section shall not be considered to be a product 

23 safety standard. 



279

- 19 -

1 Findings

2 (c) (1) jg Prior to his issuance of an order to promulgate a product

3 safety standard or order pursuant to subsection (b)_,.  or
 to- doe-la-z-e a p-f-oduct

4 -a--banned hazardous eonoumer product purouant to ouboect
ion (e).. the

5 Secretary shall consider, and shall make appropriate find
ings for inclusion

6 in such order with respect to---

7

8

9

10

11

12

13

14

15

proceeding under aection 6 relevant to such order;

I-13+ LAJ the frequency and causes of death, and the types,

frequency, severity, and causes of illness and injury, att
ributed

to those aspects of the consumer products subject to such
 order;

(D) oj the need of the public for the consumer products

subject to such order, and the probable effect of such orde
r

16 upon the utility, cost, or availability of such products to m
eet

17 such need; and

18 -(-E)  (C) means of achieving the objective of the order wit
h

19 a minimal disruption or dislocation of competition and 
of

20 reasonable manufacturing and other commercial practices
.

21 (D) the risk of death, illness or injury associated wit
h the 

22 use  of the product and that such risk is in fact related who
lly

23 or partially to the said consumer product,.



280

-20-

1 1E1 No standard or order exists with respect to such consumer 

2 _p_r=luct  or existing standards or orders are inadequate.

3 (F) The proposed safety standard or order will be effective to 

4 accornsjish the desired safety objective without impairing the essential 

5 utility of the product. 

6 (G) There are practical methods for testing the consumer product 

7 to determine whether the product complies with the product safety 

8 standard. 
In 4Le. c....s, oc o.. pr-cA,c;-k ,,,c,.-•,,, s-6,80,4, ;I-

3
9 (H) --T-1+e-p.reflu-et—s-efety-st-aii4a-r-€1.prescribes safety performance 

10 characteristics of the consumer product and not its design, composi-

11 tion, construction, finish or packaging, unless it has been found that

12 an essential safety objective can be achieved only by prescribing

13 standards relating to design, composition, ccnstruction, finish or.

14 packaging. 
prock,a SaCe.N SA-car-40,rd.,

15 (I)A sks of death, or illness or injury cannot be satisfactorily

16 controlled or minimized by waning s, usage instructions or other safety 

17 techniques, 

18 fc) (11_0) Prior to his issuance of an order to declare a product a banned

19 hazardous consumer product, the Secretary shall consider and shall make 

20 appropriate findings for inclusion in such order with respect to,

21 (1) The consumer product causes or is likely to cause 

22 death or serious or frequent illness or injury,

23 (2) No standard exists for such consumer product or

24 an existing standar_d_is inadequate,
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(31 The consumer product has safety hazards which are 

2 not readily ascertainable by consumers.

3 (4) The consumer product has safety hazards which cannot 

4 be corrected by compliance with a product safety standard. 

5 (2) The Secretary shall not promulgate a product safety standard,
 or Ovc\,ex i O1(

6 declare a product a banned hazardous consumer product, unless he
 determines,

7 and includes such determination in the order promulgating such st
andard or

8 declaration, that his findings pursuant to paragraph (1) show that such
 standard Orckr

9 or declaration (including the effective date thereof) is reasonab
ly necessary to

Orcler

10 carry out the purposes for which such standardhor declaration
 is authorized

11 by section 5 or subsection (e) of this section, and that the prom
ulgation of

a_gSA5.1:
12 such standardNor declaration is in the public interest.

13 Characteristics and Limitations of Product Safety Standards

14 (d) (1) Product safety standards shall, where feasible, pertai
n to the safety

15 performance characteristics of consumer products, except tha
t any such

16 standard may apply to the composition, design, construction, 
finish, or packaging

17 of the product or any component thereof if the Secretary deter
mines such appli-

18 cation to be in the public interest. Where a _produ.thazdety_ standard applies to 

19 any other characteristic thanproduct safety performance, the
 Secretary shall 

20 gpecify in the order promulgating the standard the reasons for 
the inability of

21 the Secretary to apply product safety performance as the crite
ria for the 

22 standard. 

23

24

25

(2) -Without—r-eg

"



282

-22-

1 ncccs3ary for the health or Where the Secretary finds 

2 it necessary, a product safety standard may be accompanied by a  product 

3 safety larAr*,i-g order which directs that the consumer products include or be 

4 marked or tagged with warnings or instructions for the protection of public

5 health or safety. When a product safety order so accompanies a product

6 safety standard, the product safety order shall not be considered part of the 

7 product safety standard,

8 Ban of Product

9 (e) The Secretary may declare a consumer product to be a "banned

10 hazardous consumer product", in accordance with the procedures of this

11 section, only upon his finding, to be included in the Secretary's order pursuant

12 to subsection (b), that no feasible product safety standard will adequately

13 protect the public from unreasonable risk of death, or of serious or frequent

14 illness or injury, associated with exposure to or use of such product. A

15 firearm may not be declared a banned hazardous consumer product. If a

16 consumer product shall be declared a banned hazardous consumer product, 

17 the sale or distribution of the product within the United States shall be pro-

18 hibited, but the order shall not be applicable to the consumer product itself

19 or to its sale br other than consumer applications.

20 Disputes of Fact

21 (f) The Secretary may conduct a hearing in accordance with such conditions

22 or limitations as he may make applicable thereto, provided -t-h-e- hearingsAcon-

„Lc&
23 form^to the requirements of the Administrative Procedure Act (5 U. S. C. 551 

24 et. seq.) relating to substantive rule making, for the purpose of resolving any

25 issue of fact material to any finding required to be made by the Secretary under

26 this section.
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REVOCATION OR AMENDMENT OF STANDARD

2 SEC. 10. (a) The Secretary  on his own initiative or upon petition by any

3 interested person, may revoke, in whole or in part, any product safety standard,

4 upon the ground that there no longer exists a need therefor or that such

5 standard is no longer in the public interest.. Such revocation shall be published

6 as a proposal in the Federal Register and shall set forth such standard or

7 portion thereof to be revoked, a summary of the reasons for his determination

8 that there may no longer be a need therefor or that such standard (or any part

9 thereof) may no longer be in the public interest, the manner (consistent with

10 subsection (c) (1) of section 4) in which interested persons may examine data

11 and other information relevant to the Secretary's determination, and the

12 period within which all interested persons may present their views, orally or

13 in writing, with respect to such revocation. As soon as practicable thereafter,

14 the Secretary shall by order act upon such proposal and shall publish such

15 order in the Federal Register. The order shall include the reasons for the

16 Secretary's action, and-the--dhee-9-r-deat shall

17 become effective immediately Upon the revocation of any product safety

18 standard, the rights of any party, including the Secretary, in any proceeding 

19 based on such standard shall be extinguished. 

20 (b) The requirement° of coctionc 6, 7, 8 and 9 of this Act for the

21 promulgation -64 a p.oduct safety standard -shall apply to the promulgation of 

22

23 -ps-omul

24 -arriep-€144-1.14,—y.4thou regar-d--to 6 ectionc 6-, 7, or 8, but ohs 11 comply with the

a product cafety standa.rd. Tho Socrotary may 



1 pr-oceciu-r-e-s-s-et-far-t

2 4a-his'

3 --app-r--op-r-i-ate--i

4
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et f•-srtil,

5  Sf=m-t.rd &pplichtn ',Arr.+, nr  alte'- the

6

7 jbl Amens1rnenta to a  product safety standard may be promulgated only by 

8 procedures comparable to those prescribed in sections 6, 7, 8, and 9 hereof 

9 relating to the promulgation of a product safety standard. 

10 JUDICIAL REVIEW

11 SEC. 11. (a) Any person adversely affected by ase final order or determinatioa

•12 of the Secretary promulgated pursuant to cub3ce

13 to coction 10 this Act, may, at any time after such order or determination 

14 is published by the Secretary, file a petition with the United States court of

15 appeals for the circuit in which such person resides or has his principal place

16 of business for a judicial review of such order. Copies of the petition shall be

17 forthwith transmitted by the clerk of the court to the Secretary or other officer

18 designated by him for that purpose and to the Attorney General. The Secretary

19 shall transmit to the Attorney General, who shall file in the court, the record

20 of the proceedings on which the Secretary based his order, as provided in

21 section 2112 of title 28 of the United States Code. Such record shall include

22 such order of the Secretary and, if issued, held, or obtained in connection

23 therewith, the notice of proceeding published pursuant to subsection (a) of

24 section 6; any notice or proposal published pursuant to subsection (a) of section 9,



285

-25-

1 or section 10; the transcript or summary of any proceeding and the findings

2 arising therefrom; and any other information, including comments of interested

3 persons, required to be considered by the Secretary in the promulgation of

4 such order.

5 (b) Upon the filing of the petition under subsection (a) of this section the

6 court shall have jurisdiction to review the order of the Secretary in accordance

7 with cnapter 7 of title 5 of the United States Code and to grant appropriate

8 relief, including interim relief, as provided in such chapter. The order of

9 the Secretary shall be affirmed if supported by substantial evidence on the

10 record taken as a whole.

11 (c) The judgment of the court affirming or setting aside, in whole or in

12 part, any order of the Secretary shall be final; subject to review by the

13 Supreme Court of the United States upon certiorari or certification, as pro-

14 vided in section 1254 of title 28 of the United States Code.

15 IMMINENT HAZARDS

16 SEC. 12. (a) The Secretary may request the Attorney General to file, in

17 a district court of the United States having venue thereof, an action against an

18 imminently hazardous consumer product, or against any person who manufac-

19 tures for sale, sells, or offers for sale, in commerce, or imports into the

20 United States, such product. Such an action may be filed, notwithstanding-tha

21 -oexiste rd applicable to cuch product, or the pendency

22 of proceedings initiated pursuant to section 6. As used in this section, and

23 hereinafter in this Act, the term "imminently hazardous consumer product"

24 means a consumer product the use of or exposure to which presents imminent

25 and unreasonable risk of death, SET 10,_E illness, or severe personal inju
ry.
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1 (b) The district court in which such action is filed shall have jurisdiction

2 to declare such product an imminently hazardous consumer product, and to

3 grant (as ancillary to such declaration or in lieu thereof) such temporary or

4 permanent equitable relief as may be necessary to protect the public from

5 such risk. Such relief may include a mandatory order requiring the notification

6 of the original purchasers of such product of such risk, public notice, the

7 recall, the repair, the replacomeat, or the seizure of such product.

8 (c) Concurrently with the filing of such action or as soon thereafter as

9 may be practicable, the Secretary shall initiate a proceeding, pursuant to

10 section 6, to promulgate or amend, a product safety standard applicable to the

11 consumer product with respect to which such action is filed, or, if the initiation

12 of such proceeding is not feasible, shall initiate a proceeding, pursuant to

13 section 9, to declare such product a banned hazardous consumer product.

14 NOTIFICATION OF FAILURE TO COMPLY; REPAIR OR

15 REPLACEMENT OF NONCOMPLYING CONSUMER PRODUCT

16 SEC. 13. If any consumer product has been found after hearings subject 

17 to section 555 of title 5 of the United States Code toll) fails-to comply with

18 any  nrp1i,1-,10  product safety standard issued pursuant to this Act, the

19 manufacturer, importer, or distributor of, or dealer in, such product, if sold.

20 after the effective date of the applicable product safety standard, may be

11)
The determination as to whether the product has failed to comply with any
applicable order as well as the whole circumstances surrounding the non-
compliance, including any knowledge of the supplier of the failure to comply,
the substantiality of the risk to consumers, the period of time in which the
consumer product has been in the consumer's possession, and the practi-
cality of the notification steps contemplated should all be resolved by hearings
under Section 554 of the Administrative Procedure Act.
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1 required by the Secretary (by order after—opp-ortunity for hearing subject to

2 section 554 of title 5 of the United States Code) to give public notice and---

3 (1) to mail to each consumer of such product known to such

4 manufacturer, importer, distributor, or dealer, and, in the case

5 of a manufacturer or importer, to each distributor or dealer to

6 whom he delivered such product, a notification of such failure con-

7 taming such information as the Secretary may prescribe, upon the

8 Secretary's determination that such notification is required in order

9 adequately to protect health or safety,

10 (2) to either bring such product into conformity with the

11 requirements of such order without charge to the consumer, or

12 -(-34- to replace such product with a like or equivalent product

13 which complies with such order without charge to the consumer, or

14 -(4) to refund the purchase price of such product upon tender

15 of the product, less a reasonable allowance for use if such product

16 has been in the possession of the consumer for one year or more at

17 the time of such tender,  at the option of the supplier. 

18 The manufacturer, importer, distributor, or dealer against whom an order is

19 issued under this subsection shall reimburse each consumer of the product

20 which is the subject of such order for any reasonable and foreseeable expenses

21 (including transportation expenses) incurred by such consumer in availing

22 himself of the remedies provided by such order, exclusive of attorneys' fees.
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INSPECTION AND RECORDKEEPING

2 SEC. 14. (a) For purposes of carrying out regulations, standards,

3 or orders promulgated under this Act, officers or employees duly designated

4 by the Secretary, after a finding by the Secretary of the need therefor, upon

5 presenting appropriate credentials and a written notice to the owner, operator,

6 or agent in charge, or authorized---

7 (1) to enter, at reasonable times, any factory, warehouse,

8 or establishment in which consumer products are manufactured,

9 assembled, or held for introduction into commerce or are held

10 for sale after such introduction; or to enter any vehicle being used

11 to transport consumer products in interstate commerce; and

12 (2) to inspect, at reasonable times and in a reasonable manner,

13 those areas of such factory, warehouse, establishment, or vehicle

14 where or in which such products are produced, stored, or trans-

15 ported, and all pertinent equipment, materials, containers, and

16 labeling therein.

17 The person making such inspection shall not make any disclosure of any confi-

18 dential,  privileged and trade secret data and information divulged to him in 

19 the course of such inspection. A separate notice shall be given for each such

20 inspection, but a notice shall not be required for each entry made during the

21 period of inspection set forth in such notice. Each such inspection shall be

22 commenced as soon as practicable after the delivery of such notice, and shall

23 be completed with reasonable promptness. If the officer or employee who

24 makes such inspection obtains any sample in the course thereof, he shall,
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1 prior to leaving the premises, give to the owner, operator, or agent in

2 charge, a receipt thereof describing such sample.

3 (b) Every person who manufactures, assembles, distributes, or sells

4 in commerce, or imports, a consumer product required to conform to a

5 product safety standard shall establish and maintain such records, and make

6 such reports., which are found to be necessary for attaining the purposes of 

7 the AcI_alici_x_eleiant to a promulgated product safety standard and provide

8 such information as the Secretary may by regulation reasonably require with

9 respect to such product. Upon request of an officer or employee duly desig-

10 nated by the Secretary, every such person shall permit the inspection of such

11 records and other books, records, and papers relevant to determining whether

12 such person is in compliance with this Act and regulations, standards, and

13 orders prescribed thereunder. The Secretary shall not require the retention 

14 of such records for periods in excess of three years,

15 (c) The district courts of the United States shall have jurisdiction to

16 issue any warrant in aid of an inspection or investigation under this section,

17 if such warrant is required by the Constitution or laws of the United States,

18 upon a finding that such inspection or investigation is  necessary for the purpose

19 of enforcing this Act.

20 PROHIBITED ACTS

21 SEC. 15. It shall be unlawful for any person engaged in the business of

22 snaking consumer products available to consumers, either directly or indirectly,

23 to  knowingly-- -
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1 (1) (A) manufacture for sale or lease, in commerce, any con-

2 sumer product  with respect to which a product safety standard has

3 been promulgated pursuant to section 9 of this Act and which does not

4 comply with-e cu product safety standard; (B) sell or lease, or offer

5 for sale or lease, in commerce, any consumer product  with respect to

6 which a product safety standard has been promulgated pursuant to 

7 section 9 of this Act and which does not comply with a product safety

8 standard (i) if such product was manufactured or assembled in the

9 United States after the effective date of such standard, or (ii) if such

10 product was imported into the United States in violation of clause (C);

11 (C) import into the United State any consumer product which does not

12 comply with a product safety standard; or (D) manufacture for sale or

13 lease, sell or lease, or offer for sale or lease, in commerce, or im-

14 port into the United States, any consumer product which has been

15 declared a banned or imminently hazardous consumer product;

16 (2) fail or refuse to comply with any order of the Secretary

17 pursuant to section 13;

18 (3) fail or refuse to comply with any requirement of section 14;

19 (4) alter, modify, destroy, or remove any portion of, or do

20 any other act with respect to, a consumer product or labeling thereon

21 or attached thereto, if such act is done while the product is being held

22 or transported for sale, and results in the consumer product or its

23 labeling failing to conform to a product safety standard, or renders

24 the product a banned or imminently hazardous consumer product.



291

-31-

1 ENFORCEMENT

2 Civil and Criminal Penalties12)

3 SEC. 16. (a) Whoever knowingly commits any act prohibited by sec
tion 15,

4 or, in case of commission of any such act by a corporation, the co
rporation

5 and any individual director, officer, or agent of such corporation who k
nowingly

6 caused in whole or in part the corporation to commit such act, shall be
 subject

7 to a civil penalty of not more than $10, 000 for each such act, and, if s
uch act

8 was willfully committed, shall be guilty of a misdemeanor and, upon co
nviction,

9 fined not more than $10,000 for each such act or imprisoned not more 
than one

10 year, or both. As used in this subsection the term "knowingly" means (1) the

11 having of actual knowledge, or (2) the presumed having of knowledge d
eemed

12 to be possessed by a reasonable man who acts in the circumstances
, including

13 (A) knowledge obtainable upon the exercise of due care to asce
rtain the truth

14 of representations, and (B) knowledge of the probable consequence
s of action

15 taken in disregard of reasonable safeguards.

16 Injunctions

17 (b) Upon application by the Attorney General, the district courts of the

18 United States., upon a showing that irreparable injury would otherwise occur, 

19 shall have jurisdiction to enjoin the commission of act prohibited by section 15_,

20 as to compel the taking of any action required by thio Act.

12)
While making no technical recommendations regarding this section, the

sanctions contemplated by this bill should parallel and be consistent with

those incorporated in other Acts pertaining to product safety. For

example, see National Traffic and Motor Vehicle Safety Act, section 1388,

title 15, United States Code, which provides for civil penalties only.
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1 Seiau-re

2

3 a,appii,-.hle  ctanciard, which ic not in compliance with such

4 a_stariclar--(1-ae-the-r-esult of 

5 o r which 

6

nsurnor product,

7 4,11-e-rea-fter-7--eit--eemplaint for forfeituro by the Attorrioy Conoral, and conderrino4

8 4-' '"'t of fh,.. ited--State.e-..eithir4-e.th-ase-clietr-Lc-t--the-ereleurrle.o

9 prnriiief is fnm&  The _rocecloresi.a.ch--ce-eee--ellall-confargal,--as--P,ear-1-if as

10 -64144oectiono (b), (c), (d), and (o) of

13)
11 -section-6--f--the Federal He.zardouc Substances Act,

12 Private Suits

13 -(4). (gl Any interested person may bring an action in any di strict court

14 for the district in which the defendant is found or transacts business to enforce

15 a product safety standard, or to enforce any order under subsection (e) of

16 section 9, or under section 12, and to obtain appropriate injunctive relief.

17 Not less than thirty days prior to the commencement of such action, such

18 interested person shall give notice by registered mail to the Secretary, to the

19 Attorney General, and to the person against whom such action is directed.

20 Such notice shall state the nature of the alleged violation of any such standard

13)
The remedy of seizure in paragraph (c) should be limited to banned or
imminently hazardous consumer products. The seizure of an imminently
hazardous consumer product is provided for in section 12 and this authority
need not be duplicated by section 15.
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1 or order, the relief to be requested, and the court in which the action will

2 be brought. No separate suit shall be brought under this subsection if the

3 same alleged violation is or becomes the subject of a pending action by the

4 United States under this Act or has been the  subject of such an action. In

5 any action under this section, such interested person may elect, by a demand

6 for such relief in his complaint, to recover reasonable attorney's fees, in

7 which case the court shall award reasonable attorney's fees to the prevailing

8 party.

9 IMPORTS

10 SEC. 17. (a) Any consumer product offered for importation into the United

11 States to which a product safety standard applies (except insofar as the

12 Secretary may otherwise provide with respect to a consumer product accom-

13 panted by a certification of compliance with such standard in a form prescribed

14 by the Secretary) or which is declared a banned or imminently hazardous

15 consumer product, shall not be delivered from Customs custody except as

16 provided in section 499 of the Tariff Act of 1930. In the event an imported

17 consumer product is delivered from CuEtoms custody under bond, as provided

18 in section 499 of the Tariff Act of 1930, and is declared a banned or imminently

19 hazardous consumer product or fails to conform with a product safety standard

20 in effect on the date of entry of such merchandise, the Secretary shall so

21 inform the Secretary of the Treasury, and unless it appears to the Secretary

22 that the product can be brought into compliance with all applicable requirements

23 under this Act shall request the Secretary of the Treasury to demand redelivery.

24 Upon a failure to redeliver, the Secretary of the Treasury shall assert a claim

25 for liquidated damages for breach of a condition of the bond arising out of such
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1 failure to conform or redeliver in accordance with regulations prescribed by

2 the Secretary of the Treasury or his delegate. When asserting a claim for

3 liquidated damages against an importer for failure to redeliver such non-

4 conforming goods, the liquidated damages shall not be less than 10 per

5 centum of the value of the nonconforming merchandise if, within five years

6 prior thereto, the importer has previously been assessed liquidated damages

7 for failure to redeliver nonconforming goods in response to a demand from

8 the Secretary of the Treasury as set forth above.

9 (b) if it appears to the Secretary that the consumer product can be

10 brought into compliance with all applicable requirements under this Act, final

11 determination as to admission of such consumer product may be deferred and,

12 upon filing of timely written application by the owner or consignee and the

13 execution by him of a bond as provided in the preceding provisions of this

14 section, the Secretary may, in accordance with regulations, authorize the

15 applicant to perform such action specified in such authorization (including

16 destruction or export of rejected consumer products or portions thereof, as

17 may be specified in such authorization). All such action pursuant to such

18 authorization shall, in accordance with regulations, be under the supervision

19 of an officer or employee of the Department of Health, Education, and Welfare

20 or of the Department of the Treasury.

21 (c) The Secretary of the Treasury shall obtain without•procure at the expense

22 of the Rovernment charge and deliver to the Secretary, upon his request, a

23 reasonable number of samples of consumer products being offered for import.

24 The owner or consignee of any such product may have a hearing before the
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1 Secretary with respect to admission of such imports into the United States.

2 If, except as provided by subsection (b), it appears from examination or

3 testing of such samples or otherwise that a product fails to comply with the

4 requirements of this Act, such product shall be refused admission, and the

5 Secretary of the _Treasury shall cause destruction of such product unless it is

6 exported, under regulations prescribed by the Secretary of the Treasury,

7 within ninety days after notice to the importer or consignee.

8 (d) All expenses (including travel, per diem or subsistence, and

9 salaries of officers or employees of the United States) in connection withthe

10 destruction provided for in this section, the amount of such expenses to be

11 determined in accordance with regulations of the Secretary of the Treasury,

12 and all expenses in connection with the stcrage, cartage, or labor with respect

13 to any consumer product refused admission under this section, shall be paid

14 by the owner or consignee and, in default of such payment, shall constitute

15 a lien against any future importations made by such owner or consignee.

16 EXPORTS

17 SEC. 18. This Act shall not apply to any consumer product manufactured,

18 sold, or held for sale for export from the United States (or to any consumer

19 product imported for export), if such consumer product, and any container in

20 which it is enclosed, bears a stamp or label stating that such consumer pro-

21 duct is intended for export and such consumer product is in fact exported from

22 the United States; except that this Act shall apply to any consumer product

23 manufactured for sale, offered for sale, or sold for shipment to any installation

24 of the United States located outside of the United States. No manufacturer or 
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1 other supplier shall be liable in any way for alterations made by others. over 

2 _wito_m_they have_119_c_Ontrol. te_Lie consumer product or any part thereof

3 without his knowledge or for the sale by others over whom they have no con-

4 trol in the United States of any consumer product intended by the manufacturer

5 or other supplier exclusively for export sale,

6 EFFECT ON STATE STANDARDS

7 SEC. 19.-(-a-)- No State or political subdivision thereof shall establish or

8 continue in effect, with respect to any consumer product, any standard or

9 similar regulation prescribing requirements applicable to any aspect of health

10 or safety of such consumer product, if such aspect is required to conform to a

11 product safety standard under this Act: Provided, That nothing in this section

12 shall be construed to prevent any State or political subdivision thereof from

13 establishing or continuing a health or safety requirement applicable to a consumer

14 product for its own use, if such requirement imposes a higher standard of

15 health or safety than that required to comply with the applicable product safety

14)
16 standard under this Act.

17 (-b)—Thr-Serm-e-t-erry-may, subdivicion

18 thea.-e-o-6-eleemp-t--such State or political cubdivi-s-ierinl-the limitation of sula-•

19 section (a) if a standard proposed by such application (1) impusroc a higher level.

20 ef health -

14) Section 19, with the acceptance of the recommendation to delete sub-
section (b) would preempt State and local authority in the same manner
and to the same extent as in the National Traffic and Motor Vehicle
Safety Act, section 1392 (d), title 15, United States Code. I cannot
overemphasize the importance of preemption, and urge most strongly
that the precedent established in the cited Safety Act be followed in
enacting this legislation with its similar purpose of providing for the
safety of consumers.
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1 .pciucts_to-he.-snazai, - ered, ael-41,-11.141-fer sale, er used in such State or

2 political subdivision thereof, (2 conditions,

3 (3) does not io adopted by ouch State or

4 pel-itric-al-euii-s-iran-pret-r-•u

5 je.clgre.nt of the Secretary-a-re  Gubctantiall

6 ica• rodu,t  rsafety ctaaclarde under this Act.

7 UTILIZATION OF OTHER FEDERAL AGENCIES

8 SEC. 20. In carrying out his duties under this Act, the Secretary shall,

9 to the maximum practicable extent, utilize the personnel, facilities, and

10 other technical support available in other Federal agencies.

11 PRODUCT : • u 4 LI A • 1,

12 SEC. 21. Nothing in this Act shall be construed as reviling  marnillas..tizei_a

13 or suppliers to n-iake refunds or repair or replace products if the failure of a

14 product_to conform to a product safety standard prorrnil.a.ted pursuant to

15 sectiox  9 is the  result of an alteration _made by the consunier or other person

16 over whom the manufacturer or supplier has no control; or is the result of

17 product abuse or misuse or misapplication by the consumer. 

18 COMMENT

19 SEC. 22. (This section might be used to make the Act include or exclude

20 consumer products now the subject of other Acts. Since the paramount purpose

21 of the Bill is to protect the public from consumer product safety risks, all

22 such products might properly be subject to this Bill. The fractionation of

23 consumer products, safety legislation as indicated in section 3 of S.1797,

24 presumably reflects prior safety legislation such as the Federal Food, Drug
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1 and Cosmetic Act and the National Traffic and Motor Vehicle Safety Act

2 and the established agency authorities administering the provisions of

3 such acts. In the interests of uniform and consistent administration, the

4 authority over consumer product safety standard promulgation could be

5 entrusted to a single agency. Fragmentation might result in substantial

6 variances in treatment and overlaps and omissions in coverage of the

7 consumer products for which a Federal safety presence is contemplated.)



CONSUMER PRODUCT SAFETY ACT OF 1971

FRIDAY, JULY 23, 1971

U.S. SENATE,
COMMITTEE ON COMMERCE,

TV ash,ing ton, D.0.
The committee met, pursuant to recess, at 9 :30 a.m. in room 5110,

New Senate Office Building, Hon. William B. Spong, Jr., presiding.
Present: Senators Spong and Cook.

OPENING STATEMENT BY SENATOR SPONG

Senator SPONG. The hearings will come to order.
The first pure food and drug law passed this Congress in 1906. Since

that time no one has seriously doubted the responsibility of the Fed-
eral Government to guarantee the safety of consumer goods moving in
commerce. Yet here we are eight decades into the 20th century and we
are still confronted with the bitter litany of preventable product in-
juries.

Still saddled with products that burn, tear, shock, and poison.
Still faced with the evidence of weak laws, weak-willed agencies, and

woefully inadequate resources devoted to product safety.
I welcome the opportunity to chair these hearings. I believe—and

said so at the time—that the National Commission on Product Safety
cut through the mass of data and bureaucratic gingerbread to the core
of truth: We need a strong, independent consumer safety agency, with
sufficient powers, adequate resources, and a mandate from Congress
to get the job done right this time.
We are going to hear first this morning from Dr. A. Coleman, of

the American Academy of Pediatrics. Dr. Coleman contributed grim
statistics and sharp insights to the Product Safety Commission's in-
vestigations. I suppose that only a parent and a pediatrician can really
comprehend the human tragedy that attends the needless, unforeseen
injury of a child.
Dr. Coleman, if you would come forward, please.
Before you begin your testimony, I would preface with the question.

What must we do to tame what appears to be an epidemic of product-
caused injuries?
We are happy to have you here this morning.

(299)

66-631 0-71-pt. 1 20



300

STATEMENT OF DR. ALAN B. COLEMAN, AMERICAN ACADEMY OF
PEDIATRICS; ACCOMPANIED BY GEORGE K. DEGNON, DIRECTOR,
DEPARTMENT OF GOVERNMENT LIAISON

Dr. COLEMAN. Thank you, sir.
I am accompanied this morning by Mr. George Degnon, of the De-

partment of Government Liaison of the American Academy of Pedi-
atrics. We are very happy to have this opportunity to testify before the
subcommittee.
As you know the American Academy of Pediatrics is an organiza-

tion of medical specialists in child care devoted to the improvement of
child health in the United States. It represents most of the specialists
in this field.
We very strongly support the idea and the concept of the legislation

proposed and you will note that we were in direct cooperation and
worked very closely with the National Commission on Product Safety
during its all too brief life. I, too, was very happy to see how rapidly
and easily such a commission could cut across redtape lines and go
about its work without being bogged down as some of the larger agen-
cies seem to be at some times.
We rather strongly support the idea of an independent agency

rather than one added to all the rather unwieldy departments such as
the Department of HEW. These departments get very large and
complex and I note in S. 1797 that there is not even a recommendation
for additional funding for this work, simply adding to the already
overburdened budget of this very large department.
I think an example of our feeling about preventive packaging can be

given in two major things which occurred recently. Because of the
flurry of worrying about phosphate pollution of our streams a fair
number of washing products have come out which have been low in
phosphate. Unfortunately, in order to take phosphate out of a washing
product and make it a good washing product so that it cleans you
have to add a fair amount of alkali to it. Unfortunately, that makes
the product rather dangerous for a child to eat.
Not connected with what I am about to say, only rather recently one

of the executives of the A merican Academy of Pediatrics had a grand-
child do exactly that in St. Louis and he got rather bad mouth burns.
A similar product was seized by the FDA because it was so alkaline as
to be extremely dangerous under the Federal Hazardous Substances
Act.
It turns out that the Federal Hazardous Substances Act will allow

that product to be reissued if the label is changed. We don't think
little children can read labels. At the same time, the Poison Prevention
Act which has been relatively slowly implemented by the same depart-
ment is not yet in effect but this substance would be covered by the
Poison Prevention Act, and indeed, we feel should not be issued unless
put up in a child-resistant package.
Unfortunately, it takes a while for this type of machinery to get

going and one would hope that an agency devoted only to product
safety could cut across this type of line and get this done a little more
rapidly. -
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Another example that I found out about only recently is in the flam-
mable fabrics field. For a very long time, particularly in England, it
has been known that one of the big dangers to children is flammable
night clothing. It is a little more dangerous in England where they
tend to have open fireplaces and what they call electric fires in the walls
for heating, but even so flammable night clothing is a hazard.
We had hoped that one of the first actions of implementation in that

act would be in the field of underclothing and night clothing for chil-
dren. It now appears that despite all the distress of those who were
anxious to get this legislation passed the proposition is that it be
simply labeled as flammable rather than that a standard for noninflam-
mable be passed. This is a recent proposal. I do not believe an inde-
pendent consumer protection agency would have taken that tack.
We note that in section 3 of S. 1797 and in section 33(b) of S. 983

hazards subject to previously promulgated regulations under other acts
have been exempted. I believe that is a poor way to do this and we
would hope that, whichever one of these acts is finally adopted, there
would be an addition of a paragraph consolidating all of these rather
that excluding all these.
For instance, it would be silly to exclude flammable fabrics and ex-

chide substances under the Federal Hazardous Substances Act and
even economic poisons under the Pesticide Act to the extent that they
appear in household products. They certainly should not be excluded.
Foods, drugs, and cosmetics, of course

' 
the FDA has handled for

a long time and very well, but we would hope that even if these sub-
stances are excluded from a consumer protection agency that their
packages would not be so excluded and that the consumer protection
agency would have major •and primary responsibility for safe
packaging.
We come back again to funding. S. 983 proposes specific funding, of

course, for a separate agency. We note with some displeasure that the
other bill, S. 1797, puts a great responsibility for a new segment of
activity on the Department of HEW without giving them any money
for it.
I might say in our opinion in the department which is greatly un-

derfunded in many of its aspects of health—particularly in the aspect
of child safety and consumer safety. I would say that S. 1797 has a
paragraph in it that sounds very bad for the United States. That is
the one about export.
The other bill, S. 983, rather correctly states that exported goods

must be subject to the same regulations as those used domestically un
less they conform with the country of export's standards or are ex-
empted by it. I would not like to think that the rest of the world would
feel that we were exporting shoddy goods that we wouldn't use for
ourselves in our own domestic use in the United States.
Another aspect of the bill that is of concern is the portion on immi-

nent hazards. S. 1797 would require the Department of HEW to go to
court and seek an injunctive process through the courts in order to ban
something which was considered imminently and immediately
hazardous.
The other bill would allow more rapid action and would give the

manufacturer judicial relief if they disagreed with the banning. We
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would feel that if something is defined as an imminent hazard some-
thing more rapid than the courts' injunctive process should be avail-
able to whatever agency administers this bill.
The subpena powers listed in the acts seem to differ quite a bit.

In S. 1797, the Secretary of the HEW would be empowered to sub-
pena a record but not the people. I am not sure whether that was the
exact intent of the persons who wrote the bill. We feel that the pro-
visions in S. 983 for subpenaing persons and holding hearings is a
rather complicated way to gather important data, as was shown by
the hearings of the National Commission on Product Safety.
These are the major feelings about the bill, besides some of the more

extensive remarks we have made in our accompanying statement.
Senator SPONG. We will admit the statement into the record in its

entirety and are very appreciative for the comments that you have
made on the statement itself.
Senator SPONG. Senator Cook.
Senator COOK. Dr. Coleman; you stressed that S. 1797 has no ap-

propriation in it and that S. 983 calls for $5 million in 1971; $7.5
million in 1972; and $10 million in 1973.
I might say that when Secretary Richardson was here on the first

day of these hearings he made it very plain that the Department had
already earmarked approximately $40 million for the first year of
operation within the framework of HEW for this facility. He said
that the amounts of money set forth in S. 983 were woefully inade-
quate and that under the circumstances would really accomplish
nothing.
I think it might be wrong to say that because a bill specifically sets

forth appropriated funds and another bill does not that this makes the
other bill totally and completely weak. The testimony in the record
so far indicates that the amount of money set forth in S. 983 isn't
even going to begin to do the job.
I can only say to you that I think they made it very clear at that

time that they were prepared to earmark some $40 million for the
first year's operation of this program regardless of whether it is S.
983 or S. 1797, or a combination of both.
The Commission and the chairman made it very plain that they

were not talking in terms of a major testing facility. Yet HEW
was talking in terms of a major facility and said that the logic of the
thing was to combine the present testing facilities and facets of HEW,
for instance, for flammable fabrics, and so on and so forth, and aggre-
gate those into a major testing facility.
The Chairman of the Commission, within the framework of S. 983,

made it very plain that he was not talking about a major testing facil-
ity at all. Don't you feel that if this is really going to function the way
it ought to function, that we have a major all-purpose, all-encompass-
ing testing facility?
Dr. COLEMAN. Not being an engineer, I don't claim to be an expert

on that field, but I would say this from what I know about the work of
the Commission and how it functioned and the proposals that we have
made. It would be quite feasible, I would think, to utilize other agencies
of the Government and also contract facilities for the same purpose. I
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would think that engineering people would have to make the decisi
on

about what separate facilities were needed or whether there were

plenty of other facilities that could be utilized for the same purpose.

Senator COOK. You may well be correct, but you placed emphasis on

the fact that there was a distinction between the two bills as they apply

to imminent danger. Don't you think the Government's position has
 to

be clear-cut before it would withdraw a product from distribution

when it involves imminent danger and don't you think we have to have

the facilities before we can take this position ?
Dr. COLEMAN. I would think the facilities would be more ones of

surveillance rather than final testing. Engineering testing is a rela-

tively technical field in which I am not expert. I would think it could

be obtained in many ways. Surveillance, on the other hand, is some-

thing that has to be done by an interested agency on a constant basis.

I think a great deal of emphasis has been put on the surveillance por-

tion of it, and rightly so.
Senator COOK. The reason I bring this up is that not too long ago

the U.S. Department of Agriculture moved in and closed up a packing

facility in the United States because it felt that somehow or other

some products that had come out of this facility had come from car-

casses of hogs that had been subjected to mercury poisoning. They did

almost irreparable damage to this company.
Stores within its trading area had signs on their windows that they

didn't carry this particular company's products. When it was all fin-

ished, the Department of Agriculture didn't have a leg to stand on,

because they did not have the facilities to test. As a matter of fact,

it turned out, after having done several hundreds of thousands of dol-

lars worth of damage to this corporation, that they found out that

the mercury poisoning that, by the way, had shown itself in serious

problems to three children, was the result of a home-slaughtered

animal. It put the Government in a very, very serious and precarious

position to the extent that there is now a claim against the Govern-

ment for a tremendous amount of money.
I agree with what you are saying, but I think if we are going to

go into this thing that you cannot look at it from the standpoint of
contract work, because I think this is going to take a long time. I
think it is going to take a tremendous amount of time, for instance, in
those products that may be suspect as being imminently dangerous.
As a matter of fact, far more time than it may take you to get an in-
junction in court.
Dr. COLEMAN. That is possibly true, Senator. I will have to leave it

to the engineers to decide what is the best way to do such a thing.
I would hope that whatever legislation is finally passed would have
adequate safeguards, of course, for the manufacturers.
Senator COOK. What I am really trying to say, in essence, is that

I think there is some good in both of these bills that can be brought
together to make the kind of legislation that you are talking about. To
summarily praise one and condemn the other when you will wind up
with a combination of both is not the right thing to do. What we really
ought to be discussing is how we can bring these two together and
come up with a workable operation.
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You talk about how unwieldly the HEW is and I won't disagree
with you. But I think probably one of the most efficient divisions they
have is the National Institutes of Health. I might suggest that this
is almost totally run by doctors.
Dr. COLEMAN. That is perfectly true, but it is not a service organ-

ization but a research organization.
Senator COOK. It is more than a research organization. I have been

trying to get a committee of some 20-odd doctors to see to it that fa-
cilities are made available to a medical school in the United States
and we can't get a decision at the NIH level. We have to get a decision
from the deans of medical schools all over the United States. The
problem with this is that that system was established by doctors.
I am wondering when we get into this, if we have a compatible

division within the framework of an existing department and it can
function with a degree of independence, whether it is conceivable that
this can be gotten off the ground much faster?
Dr. COLEMAN. I don't necessarily disagree, Senator. Of course, we

would like to see a clearly identified portion of HEW, if that is the
way it turns out, clearly visible, with no other motivation than to do
this particular job; which, of course, was the appeal of a separate
commission. We would also like to see funds clearly earmarked for
the purpose we are particularly interested in, in this case, consumer
safety. One also worries about the funding getting sort of mixed into
a big lump in the budget of a big department.
Senator COOK. I think that my only problem is that I envision, when

you talk about separate commissions and organizations, another bu-
reaucracy, and another building and another establishment. I don't see
a reduction down of any of the people who are presently working
on flammable fabrics or anything else. Consequently, all you are going
to do is add to rather than consolidate.
You made a very good point. Do you feel that there should be a

section in this bill that in essence reestablishes the power over flam-
mable fabrics and other facilities to take care of packaging and so on,
that it ought to be spelled out very clearly in any type of legislation
that comes out of here on product safety, that it assumes the authority
of the present legislation and sees to it that it comes under this juris-
diction. In this way we can eliminate something, and add it to a new
facility rather than to completely overlap and have a state of confusion
whereby one agency says one thing and another agency says, "But that
is my authority and it is not yours and I am going to take control of
it"?
Dr. COLEMAN. Yes; That was exactly my point. I would like to see

an additional paragraph consolidating just about all of the previous
legislation related to any consumer product under whatever agency
eventually administers this type of service.
Senator COOK. Thank you very much, Doctor.
Dr. Coleman, Secretary Richardson on Monday announced the re-

organization of the FDA to include an Office of Private Safety Regula-
tion. Will this reorganization allay your fears of placing the product
safety program in HEW as opposed to an independent agency proposed
in S. 983 ?
Dr. COLEMAN. Not entirely. Unfortunately the Department of HEWand Public Health Services have undergone a number of reorganiza,
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tions in the last few years, some of which we have felt have been rela-
tively unhealthy. In particular the entire field of injury control, rather
than being consolidated, has been relatively fragmented under the
organization.
There is one portion of it .dealing with behavioral aspects of injury

control that is still sitting out in Cincinnati. The section which was
identified as the Accident Prevention Branch is no longer in existence,
which we feel was not a good thing to do. Through some other organiza-
tions, including the American Public Health Association, we have been
urging that this be reestablished.
Senator SPONG. Thank you.
Recently the distribution of free razor blades in newspapers caused

an uproad due to the potential hazards to children. Similar public
reaction resulted from doorknob sampling of a detergent in Univer-
sity City, a suburb of St. Louis.
Dr. COLEMAN. Yes, that was the one that burned Dr. Harrison's

grandchild.
Senator SPONG. I gathered as much. From your testimony I take

it that you believe that jurisdiction of a product safety agency should
be extended to include the power to promulgate standards to cover
the distribution of products?
Dr. COLEMAN. Yes, and their promotion also by these various means.
A few years ago, for instance, a drug company gave out door-to-

door samples of a cold remedy in a flavored tablet containing aspirin.
The package was rather small and a child eating one package of it
wouldn't have been hurt. However, the director of the poison control
center in Boston, Dr. Alpert, found that a little child he knew
went around the neighborhood and collected 42 packages. Had he
eaten them all he would have been seriously injured. We consider this
an improper promotional method and would hope that all of this
would stop. We would hope that it wouldn't have to be spelled out
that whatever agency administers this type of legislation could have
something to do with safe promotional practices also.

Senator SPONG. Doctor, we appreciate very much your appearance
and testimony here this morning.
Thank you.
Senator COOK. Doctor, let me ask you one question because you

brought it up. You don't believe that the United States should abstain
from dictating the safety standards of other countries by requiring
that -U.S. exports meet certain standards of safety which may not be
the standards of safety that are set in other countries?
Dr. COLEMAN. No, sir; that is not exactly what I said. I would say

that if another country has a standard of its own and the export con-
forms to it, I see nothing wrong with that. But I would hate to have
the United States accused, as it has been in the export of certain drugs
in the past, of exporting material which we would not use and would
consider dangerous in this country.
Senator COOK. I have to get this point in. We are talking about the

razor blade situation. I think it was almost incumbent on the United
States to immediately put a stop to that, but I will say with all due
respect, because we read so much about it in the nature of condemna-
tion, that I have not noticed that any newspapers apologized for the
fact that they took that advertising and took the revenue to put those
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razor blades in their Sunday supplements so that everybody in the
United States could receive them.
Dr. COLEMAN. I agree heartily.
Senator COOK. Thank you, Doctor.
Senator SPONG. I trust the press will cover that, Senator Cook.
(The statement follows:)

STATEMENT OF ALLAN B. COLEMAN, M.D., CHAIRMAN, COMMITTEE ON ACCIDENT
PREVENTION, THE AMERICAN ACADEMY OF PEDIATRICS

The American Academy of Pediatrics presents these views regarding the Con-
sumer Product Safety Act of 1971 on behalf of the children of this nation. Chil-
dren, though politically impotent, do represent a significant portion of our
population and indeed embody our nation's greatest resource. The Academy is
also speaking on behalf of the pediatric community of this nation whose mem-
bership daily is involved in educating parents toward accident prevention and
child protection. Each day the members of the pediatric community also provide
medical 'attention to the young children who are victims of burns, the preschool
and school-age children involved in accidental poisonings, the youngsters in-
jured by unsafe children's furniture, the many victims of broken glass from
doors and windows, and the thousands of youngsters harmed by unsafe toys.
Data on these incidents are contained in the Report of the National Commission.
The Report of the National Commission on Product Safety contained a chap-

ter entitled "Lessons of Federal Law" which very capably discussed the Federal
experience regarding consumer product safety. The contents within that chap-
ter and other chapters of the report will not be repeated, yet it is incumbent
upon us to discuss recent experience. regarding Federal responsibility affecting
children as a basis for recommendations contained within this statement.
The passage of the Child Protection and Toy Safety Act during the 91st Con-

gress was viewed as a long overdue step toward protecting children from
unsafe toys and other products. Unfortunately, however, months elapsed without
implementation.

History will indicate that it was largely the impetus provided by concerned
consumer organizations through legal action against the Federal government
which prompted the implementation of this Act. This is certainly an unfortunate
commentary.
However, the absence of a meaningful Federal commitment to protect our chil-

dren is even further highlighted by recent history regarding the Poison Preven-
tion Packaging Act designed to protect our young children from accidental
poisoning. This legislation was passed by the Congress and enacted into law in
the closing days of 1970. Weeks went by, indeed months passed. The Presidential
Proclamation published in February indicated that the week of March 21 would
be National Poison Prevention Week. That proclamation directed "the appro-
priate agencies of the Federal government . . . to promote better protection
against accidental poisonings, particularly as they relate to young children."
Federal initiative was anticipated, indeed the stage had been set for what might
have been a bench mark in a national effort to protect our young children. Un-
fortunatley, National Poison Prevention Week came and passed with no new
Federal initiative, with no guidelines to implement the Poison Prevention
Packaging Act, indeed with no indication that there was any concern for the
estimated two million children poisoned each year.
It has been a relief to take note in the past few days that standards are being

proposed and the law apparently will be implemented. Unfortunately, since
the enactment of the Poison Prevention Packaging Act approximately 150
children have died, over 13,500 were hospitalized for accidental poisonings, and
over one million were involved in accidental ingestions. EACH DAY we wait
for effective enactment of the Poison Prevention Packaging Act accidental
poisonings will claim the life of one child, necessitate the hospitalization of
seventy-five youngsters, and involve an estimated six thousand children in ac-
cidental ingestions. Data indicate these glum statistics might be reduced by
ninety percent with packaging already available.
One further comment along this line pertains to the Flammable Fabrics Act,

which for nearly four years now, has stood in testimony to initiative and
disregard for product safety within the Department of Commerce. That agency



307

has not taken action to protect the consumer, but even worse
 is the diabolical

position being taken which will allow the marketing of flammabl
e fabrics.

These comments are not designed to cast aspersions upon
 the personnel of

the Food and Drug Administration or the Department of Comme
rce. The in-

dividuals within these agencies charged with the responsibility
 of consumer

protection and product safety are handicapped without a Federa
l commitment

of funds and manpower necessary to achieve objectives. Thes
e comments are,

however, presented so that some consideration might be raised 
regarding our

national priorities.
Warning statements and labeling for the protection of the public he

alth and

safety are fine, and indeed it is commonplace to note on cans, bott
les, and other

packages within the household cautionary labels of "Harmfu
l or fatal if

swallowed," "Danger," "Poison," "Caution," "Warning," 
"Not intended for

internal use." Unfortunately, most potentially hazardous househo
ld substances

do not afford protection to the young child who does not read,
 and 75% of the

children involved in accidental poisonings have been victims of p
roducts which

have been stored within sight in the household. The establishmen
t of the Com-

mission on Consumer Product Safety, the appointment of a Con
sumer Safety

Advocate, the establishment of an Injury Information Clearingh
ouse will refresh

our efforts, provide for new vigor and centralize Federal endeav
or in assuring

that all children are protected from hazards.
It is not reasonable to anticipate that industries will be motivat

ed by so

great a surge of concern for the protection of the consumer tha
t they will move

forward voluntarily on any large scale to make products more 
safe. Credit is

certainly due to those precious few toy manufacturers, proprietar
y drug houses,

infant furniture manufacturers, etc. who have taken action to f
urther assure

safety and safe use of their products. However, too many ar
e concerned with

the net figures in the profit column with a cold disregard for th
e toll of those

sustaining injury. The Federal commitment must provide the im
petus for the

protection of the consumer.
The American Academy of Pediatrics records its wholehearted 

support for

the provisions of S. 983 which calls for the establishment of 
the Consumer

Product Safety Commission. Renewed Federal emphasis upon p
roduct safety

will be meaningful, indeed it is overdue. A Commission dedicated 
to the pro-

tection of the public with its own established priorities for action 
will not suffer

from the handicap currently experienced by a Bureau which is
 understaffed,

underfunded, and competing within an agency with a weak reco
rd as a safety

advocate.
A visible, viable Commission is needed. Furthermore, the charge to t

hat Com-

mission should assure full range of activities and responsibilitiles
 in protection

of the public health and safety. Fragmentation of responsibility i
n assuring the

safety of consumer products must be avoided, least a hydra-headed 
effort frus-

trate the realization of objectives.
The definition of "consumer products" in Section 33 of S. 983 is compreh

ensive

and the Academy is pleased to note that products subject to the Fe
deral Haz-

ardous Substance Act and the Poison Prevention Packaging Act are no 
excluded

from the purview of the Commission.
To further assure the centralization of effort of all consumer protecti

on ac-

tivity, the Academy would recommend that the Flammable Fabrics Ac
t fall

within the scope of responsibility for the Commission. Additionally, it is r
ec-

ommended that responsibility for regulations pertaining to the pack
aging of

products subject to the Food, Drug, and Cosmetic Act and the Federal Insect
icide,

Fungicide and Rodenticide Act be within the purview of the newly created
 Com-

mission. The provisions of S. 983 should be clarified in this regard.

Furthermore the authorization of appropriation in S.. 983 of $22.5 million

through fiscal year 1973 is a necessary measure of commitment. The authori
za-

tion of appropriation stands in contradistinction to the proposal of the Admin-

istration which provides no authorization and adds a further responsibility

to a department which has been an "under achiever" in the areas of child pro-

tection and product safety. Although the enactment of S. 983 would provide

for a significantly better consumer protection program, it is recommended the

Congress include a specific authorization for appropriation within S. 1797
 so

that funds might be earmarked for consumer protection activity, should this less

desirable alternative be adopted.
Accident prevention and consumer safety long ago should have been declared

a priority of our nation. One might point an accusing finger at the victims of an
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accident, at the manufacturer, the government or indeed the medical profession
as well as a host of other convenient scapegoats in attempting to place the blame
for accidents and injuries relating to products. However, the Consumer Protection
Safety Act provides constructive alternative—namely, the development of a
positive course of action. The American Academy of Pediatrics and its twelve
thousand member physicians caring for children endorses and joins in the part-
nership which will provide all segments of society the opportunity to play a more
responsible and responsive role in protecting the public health and safety.
Senator SPONG. The next witness is Mr. Eugene Keeney.
Mr. Keeney, we are very pleased to have you here this morning.
If you would identify Mr. Chaucer and Mr. Sherman, we would be

most appreciative.

STATEMENT OF EUGENE ADAMS KEENEY, PRESIDENT, AMERICAN
RETAIL FEDERATION; ACCOMPANIED BY EUGENE SHERMAN,
DIRECTOR, MECHANDISE RESEARCH AND DEVELOPMENT, NEW-
BERRY'S; AND DANIEL CHAUCER, VICE PRESIDENT AND DIREC-
TOR, BUREAU OF STANDARDS, R. H. MACY & CO.

Mr. KEENEY. Thank you, Mr. Chairman.
Accompanying me today on my right is Mr. Daniel Chaucer, vice

president and director, Bureau of Standards, R. H. Macy & Co. On
my left is Mr. Eugent Sherman, director of Merchandise Research
and Development of Newberry's. Both of these gentlemen have had
long experience in the field of product design and safety.
We appreciate the opportunity to appear here today to state the

retail industry's position on the major bills introduced during this
Congress dealing with consumer product safety.
The American Retail Federation accepts the need for development

of safer products. We have always believed that consumers have a
right to buy and enjoy safe products. Government, business and the
consumer, can, by working together, control unreasonable hazards.
We support Government presence in the area and the setting of

product safety standards where there is a demonstrable need. We
support and urge the wide collection and dissemination of productsafety information.
We feel that S. 1797, among the product safety bills pending beforethis subcommittee, offers a better approach to the resolution of the

problem. Some areas of that bill could be strengthened, particularlyin the area of information collection and disclosure.
The federation supports the establishment of n product safety pro-gram within the Department of HEW. That department is the most

appropriate agency to handle such an enormous and complex pro-
gram. There are already several laws in the area of product safetythat are under HEW. The Federal Insecticide, Fungicide, and Ro-denticide Act, the Federal Hazardous Substances Act, the Radiation
Control for Health and Safety Act of 1968, the Public Health ServiceAct, the Food, Drug, and Cosmetic Act, and the Poison Prevention
Packaging Act of 1970 are all administered by the Department of
HEW. It is desirable to use this existing technical knowledge and
capability to its fullest extent.
Mr. Chairman, we realize that you have indicated that many of

these programs under HEW are inadequately administered and un-
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productive. We submit that the creation of a new agency will not solve
that problem. That agency itself may very well be unproductive. What
is needed is a greater concern over the people employed to run an
administrative agency or program. What is needed is an adequate
funding to permit these agencies to act as intended. What is needed
is greater oversight and pressure from Congress, business, and the
consumer. We believe that if these needs are implemented, efficiency
and productivity would have to follow. These needs would also apply
to any new product safety program.
We also support the idea of mandatory safety standards where

there is a demonstrable need. Most consumer products are safe and
nonhazardous. Some require little more than reasonable and common-
sense precautions or instructions. A few, on the other hand, may pose
unreasonable hazards.
We feel that the procedures proposed by S. 1797 for the promulga-

tion of standards are good. We especially support the sections dealing
with the use of existing standards and the acceptance of offers to
develop proposed standards. Section 6(b) allows the Secretary to
publish, in lieu of accepting offers, an existing standard as a pro-
posed product safety standard. This has much merit, for it allows
the use of existing expertise and avoids duplication. Section 6(c)
requires the Secretary to accept at least one proposed product safety
standard and allows him to contribute to the cost. This is also utiliza-
tion of existing expertise and helps some of the capable technical asso-
ciations develop competent proposals.

Section 9 requires the Secretary to either publish a proposed regula-
tion or withdraw the prior notice within 210 days. We interpret this
as being an outer limit which would not preclude more rapid action
in those instances there the hazards present can be eliminated by a
change in cautions, warnings, or use instructions, or where a com-
petent voluntary standard has already been promulgated.
There should be a recognition within S. 1797 that cautionary label-

ing could be sufficient to protect the public in certain circumstances.
The Secretary should have the option to so mandate in lieu of setting
standards that would cause a change in the product characteristics.
The federation supports the widest possible collection and dissem-

ination of product information safety. Perhaps the most important
part of protecting the consumer's safety lies in the information that
will be collected and evaluated. Without complete and thorough in-
formation, the injury problem itself cannot be properly understood.
Such information can be used to the benefit of both the manufac-
turer and the consumer. Inadequate and incomplete information can
only result in poor protection for the consumer.
We therefore recommend the establishment of an injury informa-

tion clearinghouse within the Department of HEW, to be established
by the Secretary as a part of the product safety program. Such a
clearinghouse was recommended by the National Commission on Prod-
uct Safety. Present systems for collecting injury data are inadequate
and primitive. A national system is needed. The commission correctly
pointed out that:
An information system for product safety must provide for estimating in-

juries, monitoring the frequency of injuries in association with contributory
factors, and investigating injuries to elucidate the best methods of preventing or

reducing them.
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Such a clearinghouse should promptly supply the industry a user-
with-safety information which could be applied to the manufacture,
instruction, repair, maintenance, use, and disposal of products. Indus-
try would welcome this, for it helps them produce safer products.

Section 4(c) (1) of S. 1797 prohibits the release of certain infor-
mation to the public that relates to trade secrets, costs, methods of do-
ing business, et cetera. We feel that this prohibition is good and pro-
tects necessarily secret competitive information. There are situations,
however, that would make the dissemination of such information
necessary to protect the consumer from a hazardous product. In these
situations we feel that the Secretary should be allowed to disclose
that information.
The federation therefore recommends the addition of the follow-

ing proviso to the end of section 4(c) (1) :
Provided, That, nothing in this subsection shall preclude the Secretary fromdisclosing the product name or an identification of the offending defect, com-ponent or ingredient where he determines that such disclosure is necessary to

carry out the purposes of this Act.

We feel that is a good balance between the protection of the con-
sumer and the protection of the manufacturer.
Where the Secretary finds that no feasible product safety standard

will adequately protect the public from unreasonable risk of death
or serious illness or injury associated with a product, he may declare
that product a banned hazardous product. The federation supports
this authority. We recognize the fact that in some cases this may be
the only means by which the public will be adequately protected.
The federation also supports the authority of the Secretary to re-

quest the Attorney General to file an action against an imminently
hazardous product where that product presents an immediate and
unreasonable risk to the public health or safety. The initiation of a
proceeding to promulgate a standard or to declare the product a
banned hazardous product must begin as soon as practicable there-
after. We recognize that occasionally a dangerous product may in-
advertently be placed on the marketplace and that the best recourse
would be to proceed against that product independently of the whole
class of products. While this would protect the public health andsafety, it would not disturb the entire production of one manufacturer
or that of an entire industry.

Section 13 of S. 1797 provides remedial measures for the consumerin situations where a consumer product fails to comply with an order
issued under this act. In such situations it gives the Secretary author-
ity to require the manufacturer, importer, distributor, or dealer togive public notification and to mail to each consumer known to such
manufacturer, importer, distributor, or dealer a notification of thefailure of compliance.
In addition, the manufacturer, importer, distributor, or dealer

could be required by the Secretary to either bring the product intoconformity with the requirements of the applicable order, or to re-place such product with a like or equivalent product, or to refundthe purchase price less a reasonable allowance for use where the prod-uct has been in the possession of the purchaser for more than 1 year.Likewise, the retailer should have the same rights of recovery fromhis supplier as is afforded under the Toy Safety Act.
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For example, we would recommend the following to be added on
page 13, line 17, after "fees":
The manufacturer, importer, distributor, or dealer against whom an order

is issued under this subsection shall reimburse each retailer of the product
which is subject to such order for the cost of the product plus any reasonable
expenses incurred by the consumer and reimbursed to the consumer in availing
himself of the remedies and any reasonable and foreseeable expenses incurred
by the retailer in return of said product.

Retailers would have little trouble complying with such require-
ments when there is a significant risk of injury involved. Our only fear
is when there is a massive recall of a product that presents technical
violation of a part of a standard, biit presents no risk of injury.
Section 14 ( b) of S. 1797 provides that every person who manufac-

tures, assembles, distributes, sells, or imports a product required to
conform to a product safety standard must maintain such records as
the Secretary may require. We feel that there are potentially vast
administrative problems here. It is conceivable that the Secretary
could require that extensive records be kept on all first purchasers of
all products covered by a product safety standard. Recordke,eping pro-
visions will be difficult and costly to comply with. Considering the
number of products that could come under product safety standards,
what is now difficult would then become impossible. We urge this
subcommittee to seriously consider the recordkeeping provisions of
sections 13 and 14(b) and seek to strike a balance between what is
realistically obtainable, and what will best protect the consumer from
unsafe products, without creating an undue cost burden, which would
be passed on to the consumer.
Section 16 provides for civil penalties for knowing violations of

the act and for criminal penalties for willful violations of the act. It
also provides for injunctions and seizures by the Attorney General of
products manufactured in violation of an applicable product safety
standard or which has been declared a banned or imminently hizard-
ous consumer product. There are also provisions for private lawsuits
by any interested person.
We support this section. We realize that laws will not be effective

unless there is some degree of sanction imposed therein. The mere ex-
istence of authority to enforce a product safety standard will make
their use rare.
We also urge the subcommittee to add to S. 1797 a section that

would permit the manufacturer of a product subject to a product safety
standard to furnish to the retailer, at the time of delivery of the prod-
uct, a continuing guarantee that such product conforms to all stand-
ards. Included in this guarantee should be a provision whereby the
retailer who establishes the existence of a guarantee received in good
faith and, absent any evidence of fraud or collusion, be exempted from
civil or criminal liability. This would isolate the responsibility but
still give a power of enforcement against those who would wrong-
fully seek to use this as a shield.
Such a guarantee is not new. Many other acts have provisions for

practical and effective continuing guarantees.
Section 17 prohibits delivery from customs of any product to which

a product safety standard applies or which is declared a banned or
imminently hazardous product without certification that such product
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is in complicance with the standard. The section then details proce-
dures by which the imported product could be brought into compli-
ance with the applicable standard.
We suggest that section 17 be modified to place the importer in

the same position as a domestic manufacturer of a consumer product
which is subject to a safety standard. The advance certification now in
section 17 would delay imported products at the docks pending testing
and certification. The modification we have suggested would provide
for a more consistent approach to the problem.
We would also suggest that the subcommittee include a provision for

an advisory committee composed of technical and merchandising ex-
perts from business, government, and consumer organizations. This
committee should be consulted before any product safety standard is
proposed. The committee could be asked for assistance in developing
standards, as well as advice on other proposals. A good advisory com-
mittee can provide insights and act as a brake on weaknesses of pro-
posed standards. Public meetings should be held and a record of
deliberations should be kept.
Wtih respect to the preemption section, section 19 of S. 1797 provides

for preemption of any law established by any State or any political
subdivision which applies to any aspect of health or safety of the con-
sumer porduct which is covered by any standard or regulation under
the act.
The section further provides for exemptions from preemption where,

upon application to the Secretary, the State law imposes a stricter
standard, is required by compelling local conditions, does not unduly
burden commerce and is adopted pursuant to procedures comparable
to those required of HEW.
Whenever States go into the field of safety standard setting, there

arises a considerable number of conflicts caused by varying require-
ments. Manufacturers cannot produce uniform products for a national
market and comply with these variances. The consumer is the one who
pays for this in the long run through inconsistently safe products and
necessarily more costly products. However, there may exist situations
which make a geographic or climatic condition so unusual that it re-
quires standards stricter than Federal ones. The federation supports
this concept with a suggestion that provisions for opposing comments
on the issue of exemption be required. This should not, however, be
allowed to delay the expediting of a needed exemption.
In conclusion, Mr. Chairman, we urge this subcommittee to seriously

consider what we feel are positive recommendations. We support the
approach of S. 1797 to the problem of protecting the consumer from
hazardous and unsafe products. We have suggested several measures
which will strengthen that bill.
Our recommendations fall into five areas: First, we feel that the

presence of the Federal Government in the product safety area is neces-
sary and that product safety standards are required.
Second, we believe that the widest possible collection and dissemina-

tion of product information is absolutely necessary to the effectiveness
of any safety program. To this end we have suggested strengthening
changes in S. 1797 which would set up an injury information clearing-
house and allow the Secretary of HEW to collect and disseminate
information.
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Third, we support the banning of hazardous products and the tem-
porary banning of products that present an imminent hazard.
Fourth, we have suggested that provisions be instituted for con-

tinuing guarantees running from the manufacturer to the retailer
with the purpose of isolating the responsibility.
Last, we suggest the creation of an advisory committee to assist

the Secretary in the complex area of product safety standards.
We would be most happy to assist the subcommittee with specific

legislative language to support our proposals.
Senator SPONG. Thank you, Mr. Keeney, for presenting the views

of the American Retail Federation to this committee.
In considering these two bills at the conclusion of these hearings,

the committee will give careful thought to the amendments that you
recommend. I am particularly interested in your proposed amend-
ment concerning disclosure of information and your suggestion re-
ferring to reimbursement of retailers. This will be given careful
study and review by this committee.
In your statement you endorse the S. 1797 proposal of locating the

product safety program in the Department of HEW. You point out
that this would be more efficient than an independent agency because
there are already several laws in the area of product safety that are
under HEW.
Throughout these hearings several witnesses have severely criticized

FDA for their inept handling of important areas of consumer legis-
lation including Poison Prevention Packaging and the Toy Safety
Act. Do you believe we can trust HEW to effectively handle the prod-
uct safety program on the basis of their past track record.?
Mr. KEENEY. Yes, I believe we can trust them, provided that ade-

quate funding is granted to HEW, but even more so, a greater over-
sight on the part of Congress and from business as well as from the
consumer groups. We find excellent analogy as far as the FTC is con-
cerned. A number of the consumer groups highlighted and spotlighted
the problems regarding the FTC and also regarding the FDA. We
find a greater awareness from both of these regulatory agencies, re-
garding the interests of the consumer and the general public.
I don't feel that a separate new agency, basically, will really be the

answer. The same problem could very well arise as far as an independ-
ent agency is concerned. If gentlemen such as yourselves, Mr. Chair-
man and Senator Cook, and the other responsible citizens in our
country and business people and consumers, keep watch over the op-
erations of these agencies that we create, we can be assured that they
will do their job. If they know that someone is watching then we
know a better job will be done.
Senator SPONG. You have mentioned this matter of greater over-

sight and pressure. In S. 983 there is a provision for a consumer safety
advocate. I see no mention of that in your statement. Wouldn't such
a position insure the greater oversight and pressure which you say
are needed to make an approved safety program effective?
Mr. KEENEY. I am not too sure whether this might be the case, Mr.

Chairman. We would have a man employed by the Government, sub-
ject to the Government's pressures, subject to many other pressures,
especially the various hierarchies and all the echelons and channels
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that this advocate would have to go through. He would try to do a
job but basically if the pressures came from business and from Con-
gress, as well as consumer groups, I believe it would be more than
adequate.
Senator SPONG. In your statement you endorse the procedures for

the promulgation of standards as outlined in S. 1797. Both S. 983 and
S. 1797 provide for the development of standards by competent third
parties. Unlike S. 983, however, S. 1797 would not enable the Secretary
to conduct in-house standards development research while a third
party was developing the standard.
Do you feel that this prohibition would create undue delay?

--- Mr. KEENEY. Mr. Chaucer.
Mr. CHAUCER. No, Senator, I don't think it necessarily would. I

think in any standards making process, regardless of whether it be
Government or voluntary standards systems, there would hopefully
be considerable input from the Government people working along
with the standards associations and business to provide that type of
concurrent review and to maximize the effort.
Senator SPONG. Mr. Keeney, in your statement you endorse rapid

action in standard promulgation. The administration standards
setting procedures specifies that a standard must be proposed within
210 days of the initiation of the proceeding. However, after this initial
time limit there is no specified time period in which the Secretary
must issue the final standard or when the standard becomes effective.
Do you believe that such time limits should be specified?
Mr. KEENEY. Yes, I would agree with that.
Senator SPONG. Are you aware that under S. 1797 there are no

provisions for recall, repair, and notification if the product is found
to be defective and there has been no product safety regulation
promulgated?
Do you believe there should be such a provision?
Mr. KEENEY. Yes, I would support that.
Senator SPONG. In your testimony you urge the amendment of S.

1797 to permit the manufacture of a product subject to a standard to
furnish to the retailer at the time of delivery of the product a con-
tinuing guarantee that such product conforms to all standards. Isn't
this provision similar to the certification requirement of S. 983?
Mr. KEENEY. I don't believe it is. There could be some confusion

regarding the certification of the continuing guarantee but I believe
a fine line can be drawn between the certification and the continuing
guarantee. A certification can be in conformity with the Government
required standards. A continuing guarantee would be an extension
of this certification and an assurance by the manufacturer to the re-
tailer to the effect that this standard has been followed and that any
liability with respect thereto would be assumed by the manufacturer.

Senator SPONG. Thank you.
H you would like later to elaborate upon that last answer, after

looking at both of these, we would be glad to receive anything addi-
tional that you might like to furnish to the record.
Mr. KEENEY. Thank you.
Senator SPONG. Senator Cook.
Senator COOK. Thank you, Mr. Chairman.
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Mr. Keeney, is there really going to be an effective product safety
act unless a particular agency or an independent agency not only has
the authority under S. 983, but also the authority under the Federal
Insecticide Fungicide, and Rodenticide Act, the Food, Drug, and
Cosmetic Act, the Poison Prevention Packaging Act and the rest?
Do you really feel there is going to be an efficient operation unless
all of this is centralized under one facility.
Mr. CHAUCER. We did recommend that the bulk of these activities

which are included in S. 1797 be incorporated under HEW. The rea-
son for that is that we think it would maximize their effectiveness.
They have currently a considerable body of competence in handling
the actions to which they are currently subject. By bringing the rest
of them under it and following the recommendations which Mr.
Keeney made to provide the funding and the overview of their activ-
ities, we do feel that this would be utilizing the expertise which is
currently available to its best advantage and improving it. •

Senator COOK. The chairman raised the question that there is serious
criticism of HEW for not endorsing particular action. If you create
a new commission and a new agency under Government regulations,
the Government is empowered and agencies are empowered to transfer
individuals' interdepartmentally because of their particular fields
rather than to create new positions. If we adopt S. 983, and you take
many of the people that are presently working on the Toy Safety Act,
and who will also have to function under these terms, under the Flam-
mable Fabrics Act, aren't you going to wind up with an agency that
is going to suffer the same type of criticism from the general public?
Or do you envisage that we are going to have all of these people in
their present facilities, and create something new, and just add a few
more hundred people to the payroll and we will wind up with the
same type of situation. Within a very short period of time we would
be subject to the same type of criticism from the general public.
Mr. CHAUCER. I believe what you suggest is a possibility we are con-

cerned with. You could just create another agency which would be
duplicative of the efforts of HEW right now.

Senator COOK. If in fact you create a new agency, isn't it conceivable
that many of the people who are presently working on product safety
standards within these agencies and under these acts will be trans-
ferred to this new agency, and consequently, if they are doing no better
in regard to the attitude of the general public where they are now, we
can't assume that because we create a new agency and create a new
hierarchy that we are not going to get the same kind of results.
Mr. CHAUCER. This again is our concern and we feel very strongly

that the answer is to take the agency which has the ability to function
and if they have not been utilizing it properly, to see to it that they do.
Senator COOK. So the criticism really isn't HEW. It's a criticism

leveled at the people in the procedural and standard-making process,
which are going to be many of the same people who will be involved
in the passage of a new agency created under 5.983.
Mr. CHAUCER. That is correct.
Senator COOK. The chairman brought up the question of the con-

sumer advocate. I have no objection to this in general, but one objec-
tion I do have is that there seems to be no quid pro quo. In other words,

66-631 0-71—pt. 1-21
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the commissioners of this agency are subject to the following restric-
tions: "No person in the employ of or holding any official relation to
any person, firm, association or corporation engaged in selling or
manufacturing 

i 
consumer products or holding stock or bonds of sub-

stantial value n such a firm, association, or corporation, or who is in
any other manner pecuniarily interested in such a firm, association,
or corporation or a substantial supplier thereof, shall enter upon the
duties of or hold the office of Commissioner."
The consumer advocate provision says, "Appointed by the Presi-

dent with the advice and consent of the Senate for a term of 7 years."
There is no qualification or restriction mentioned.
On the first day of the hearings we had the Chairman of the Com-

mission and we had Dr. Hill who was one of the members of the
Commission. They are tremendous consumer advocates. Both of them
testified that under section (c) neither of them could qualify under
any circumstances to get on this Board. The doctor indicated that he
could but that he would have to totally divest himself of several hold-
ings and he would have to get out of the research and development
agency of which he is the owner. Even if he got out of it I think he
would still remember the clients that he did work for when he was
there.
So I am wondering how you set a restriction on who the Commis-

sioners will be, and then you say that a consumer advocate can be
anybody.
Mr. KEENEY. There appears to be a double standard there. It would

have to be either equalized or some way would have to be sought in
order to establish what requirements and qualifications a consumer
advocate would have to take as well as any commissioner that might
be appointed.
Senator COOK. We should definitely draft an equitable provision in

this regard.
Mr. KEENEY. Some change is definitely in order by way of that

requirement.
Senator COOK. The thing that impressed me the most was that two

of the greatest advocates for S. 983, the chairman and one of the
leading members of that Commission, said without equivocation they
could not qualify. If we are really saying that by reason of the fact
that we automatically presuppose that anybody who owns a share of
stock is dishonest if he is going to work in regard to the general pub-
lic, that we take individuals that worked on this Commission, that
wrote this report, who have received glowing reports from everybody
in the country, that these types of gentlemen are unqualified to be
on this Board, I am wondering what is going to be the intellectual sig-
nificance

' 
in regard to consumer and product safety, of the Commis-

sioners who would ultimately wind up on that Board.
Mr. CHAUCER. It would appear that it would have to be almost de-

structive. You are limiting the people you can employ in this job, as
you have carefully indicated. I wonder whether we are not applying
some kind of mistake to the title of consumer advocate by setting it up
as a authority in HEW, the 'Secretary of HEW and his staff and most
people responsible would be in effect acting as a consumer advocate
in providing the same function and the same input.
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Senator COOK. Thank you.
Thank you, Mr. Chairman.
Senator SPONG. Perhaps some of you gentlemen might care to com-

ment on this. What kind of recordkeeping requirements do you envi-
sion emanating from either S. 1797 or S. 983? How much difficulty
would your company have in complying with the requirements?
Mr. CHAUCER. It is very difficult to state what recordkeeping provi-

sions would be required. These would be ultimately subject to the
regulations. One tiling, it seems to me, is that the purpose oi S. 1797 or
S. 983 is to create better standards for merchandise which is sold
in the marketplace. It would seem to follow that the very existence of
these standards would cause -a significant reduction in the amount of
recalls that we can anticipate.
I believe this is the experience that we have had under, for instance,

the Radiation Control Act. I am not aware at this moment of any
recalls of television products subsequent to the passage and the provi-
sions of the act. Yet despite this, recordkeeping is going to go on for a
long time afterward. I suggest that the recordkeeping provisions which
are being used there and elsewhere of having the retail outlet maintain
a record of the names and addresses of the consumers or customers for
the product may in fact be probably the least effective way of doing it.
Under the conditions which we do business today many items which

may ultimately be the subject of this law are what we call carryout
type of items. The consumer drives in to his local market. He picks an
item from a rack on a display. He goes to a checkout counter where a
clerk issues solely A cash register type of receipt. The ability to obtain a,
meaningful record under those circumstances would be very small in-
deed.
The American Retail Federation represents upward of a million

very small stores. They are what are called mom and pop type of
industries, and getting meaningful input to them and having these
people maintain and collect and retain the type of records that may be
necessary would be an extremely difficult cost burden on them and very
possibly an impossibility.
In addition to the outlets that I mentioned in our marketplace today

products which may be subject to the act are being sold througlz
mail-order solicitation, from diverse companies such as gasoline com-
panies, banks, gas stations, so I think that the number of people actu-
ally involved in this would be astronomical.
There is another aspect of the individual recordkeeping which I

think must be considered very seriously. That is, that a tremendous
number of products which are purchased in the marketplace are not
purchased for the ultimate use of the purchaser. Depending on the
nature of the item or the time of year, the bulk of them may be bought
for gifts. Furthermore, they may, even if not bought for gifts, be
used for a short period of time and then passed down from parents
to children. Where we keep a record of the initial purchaser and the
item is in fact purchased as a gift, you would lose your chain of asso-
ciation. There would be no way then of reaching the man who actually
has a product which may be subject to the recall.
I personally would suggest that an alternate to the recordkeeping

provisions be enacted. That is, that each product which is subject to
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a regulation or to a standard should be required to have affixed to it
in a permanent and legible fashion the name of the manufacturer, the
model number, serial number, or other clear identification of the.prod-
uct. I would further like to see that each product which is subject to
a standard have enclosed within it a registration card, 

its
purpose. 

product
safety registration card, made out very, very clearly to indicate 
purpose. I would want that card to be stamped and preaddressed for
return to the vendor or to the manufacturer of the product.
The card would have the model number, serial number, and space

for the consumer to fill in his name and address.
Senator COOK. This raises a very interesting point, if you do not

mind my interrupting a minute. You are talking about sending them
back to the manufacturer. There seems to be a serious problem between
S. 983 and S. 1797 in regard to importers and exporters. Under S. 1797
the importer is held responsible. The importer can be immediately
dealt with. The importer can be made responsible for a recall. The
importer can have the information you are talking about.

Let's take the soup situation in New Jersey. Can we compel a for-
eign manufacturer to recall all of his products in the United States?
Mr. CHAUCER. No, sir; but in the case of an imported item you have

an importer of record regardless of whether it be a 
Senator COOK. Then don't you think this importer ought to be the

one who should be responsible and that we should hold him responsible
rather than the foreign manufacturer?
Mr. CHAUCER. We most certainly do. We think the importer should

be placed in the shoes of the manufacturer and held responsible for
the quality of the product.

Senator COOK. You have him immediately available for court. You
have him immediately available for injunctive relief. You have him
immediately available for recall. If you are dealing with foreign manu-
facturers, how do you do this? What is our authority? Do we go to
Germany or Japan? How do we proceed against them? I know of no
way.
. Mr. CHAUCER. We would know of no way other than holding the
importer of record responsible.
Senator COOK. If this be the case we put the retailer in the position

of recalling; we put the retailer in the position of warehousing; we
put the retailer in the position of collecting all of the information. The
logical person who should be responsible is the importer.
Mr. CHAUCER. Yes, sir; we feel exactly the same way on that.
Senator COOK. Don't you think in the case of the situation in New

!Jersey right now that if you had a product such as soup that had come
into the United States and they are now moving for the corporation to
remove over a million cans of soup from the shelves, that if this were
a foreign manufacturer the entire cost and responsibility of this re-
moval would fall on the Federal Government? There is not a soul that
we could call on really and truly, to assume this burden or assume this
cost, if in fact it was a foreign corporation.
The company might say, well, we have already sold everything we

have in the United States so let's forget about it. If the responsibility
was with importers we would have somebody immediately available
for legal action in the United States that could be proceeCied against
immediately. Isn't this true?
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Mr. CHAUCER. Yes, sir; I believe it is.
Senator COOK. Thank you.
Senator SPONG. Thank you, gentlemen.
Senator SPONG. Mr. Robert Willis.

STATEMENT OF ROBERT H. WILLIS, PRESIDENT, CHIEF EXECUTIVE
OFFICER, CONNECTICUT NATURAL GAS CORP., HARTFORD, CONN.,
ON BEHALF OF AMERICAN GAS ASSOCIATION, ARLINGTON, VA.;
ACCOMPANIED BY FRANK E. HODODON, VICE PRESIDENT AND
DIRECTOR OF A.G.A. LABORATORIES; AND GEORGE H. LAWRENCE,
VICE PRESIDENT AND DIRECTOR OF GOVERNMENT RELATIONS

Mr. WILLIS. Mr. Chairman, I am Robert H. Willis, president and
chief executive officer of Connecticut Natural Gas Corp., Hartford,
Conn., and chairman of the Consumer Affairs and Safety Committee
of the American Gas Association.
I am accompanied here at the witness table by Mr. Frank Hodgdon

on my right, vice president and director of the American Gas Asso-
ciation laboratories, and on my left, Mr. George H. "Bud" Lawrence,
vice president and director of Government relations for the American
Gas Association.
Senator SPONG. Mr. Willis, we are pleased to have you here.
We will receive your prepared statement in its entirety and you may

proceed as you wish.
Mr. WiLms. The association appreciates the opportunity to appeal

here today to present its views on the consumer product safety meas-
ures now pending before this committee which would institute con-
sumer safety programs designed to offer protection from risks asso-
ciated with the use of consumer products.
AGA is a nonprofit trade association representing some 300 natural

gas distribution and transmission companies. AGA member com-
panies are located in all 50 States and service approximately 92 per-
cent of the 42 million natural gas customers which includes some
150 million of our population in the United States.
AGA has been involved in the formal establishment of standards

for gas appliances and accessories since 1925. For 45 years, AGA has
operated laboratories for the purpose of testing gas equipment to de-
termine its compliance with established standards and to publicize the
results where the model of the appliance submitted has passed the test.
I think it would be helpful to provide you with an explanation of

the procedures through which standards are developed and the manner
in which AGA applies them in its testing and certification program.

BRIEF DESCRIPTION OF PROGRAM

In general the program is as follows: For each category of gas
appliance available to the public, there is a standard evolved over the
years, which describes the characteristics which must be found in an
appliance of that category before it can be described as reasonable
in safety, durability, and performance. A manufacturer who desires
to manufacture appliances which conform to the standards for that
category enters into a written contract with AGA setting forth the
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basis on which he can affix to such appliances the AGA registered
certification mark. This mark, known as the Blue Star, is a five-pointed
star in a circle, containing the name "American Gas Association, Inc."
and the words, "Certified-Design Complies With National Safety
Standards." (A copy of the American Gas Association's Blue Star
Certification Program pamphlet is attached to this statement as ap-
pendix A.) The manufacturer then submits a prototype of the ap-
pliance to the laboratories for testing against the standard.
If the design of the appliance meets the standard, a certificate to

this effect is issued to the manufacturer. He is then authorized to put
the seal on production units which he manufactures in conformity
with the tested prototype. This appliance is also listed in a directory
of Certified Appliances and Accessories published by AGA. The cer-
tificate is in force for 1 year. However, upon satisfactory inspection
under the contract the appliance may be recertified each year, up to
a total of 5 years. At the end of 5 years, the appliance must be re-
tested against the then current standard if the manufacturer wishes
to continue using the Blue Star seal.
Our engineers make one scheduled and at least one unscheduled

visit each year to each manufacturer to check production line models
for conformity with the certified design and specifications. In the
event that any of these inspections or a complaint indicates that models
are being sold which do not conform, AGA can withdraw its certificate
and under its contract can require the manufacturer to go into the
field and make corrections or remove the seal from all such appliances
which he has sold.

STANDARDS ACTIVITIES

Any product certification program must be based on standards.
AGA's activities with respect to the establishment and updating of
standards are extensive.
AGA does not write the standards which are employed in its prod-

uct certification program rather it supports such work by providing
financial and administrative assistance—a function characterized in
standards work as sponsorship—and its members participate in stand-
ards writing. AGA's involvement in standards work is supervised by
a committee of the AGA board of directors called the Standards Com-
mittee. It is responsible for AGA's policies on standardsmaking.
The fundamental policy of AGA is that all AGA-sponsored stand-

ards projects should be, whenever possible, carried on under the
auspices of the American National Standards Institute (ANSI) and
under the rules and procedures of that institute. The reason for this
is that AGA wishes to promote, not dominate, the establishment of
standards.
The AGA Standards Committee designates uninstructed AGA

representatives to standards-making groups, whether sponsored by
AGA or others, although it will not designate more than a minority
on any committee. In the case of standards developed by AGA-spon-
sored ANSI Standards Committees, the AGA Standards Committee
transmits completed work to ANSI. Since the AGA Standards Corn-
mitte,e does not develop standards, it cannot revise, delete from, or add
to proposed stanch rds del i vered to it by a sponsored ANSI Standards
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Committee; nor can it withhold submission to ANSI of any proposed
standard received from a sponsored ANSI Standards Committee.
The ANSI Committee which develops the revised standards for

domestic and commercial gas appliances is known as "ANSI Standards
Committee Z21 on Performance and Installation of Gas-Burning Ap-
pliances and Related Accessories." Under ANSI procedures, each such
committee must have a sponsor. AGA, because of its concern for the
safety of the appliances through which its members serve the con-
sumers, acts as sponsor for the Z21 Committee. This means that AGA
provides that secretarial and technical assistance necessary. to permit
the Z21 Committee and all its- many subcommittees and various work-
ing groups to perform. AGA spends about $200,000 each year on this
function. All of this money comes from dues paid by AGA members
primarily gas utility companies. No funds are contributed by manu-
facturers of gas appliances.
AGA not only sponsors the activities of the Z21 Committee, but,

representatives from member companies also are designated to par-
ticipate as members of Z21. Under AGA policy it will not designate
more than one-quarter of the total membership of the 40-member com-
mittee. Manufacturers of appliances comprise roughly another quarter
of the membership; the remainder represent the public interest through
appointees from such agencies and organizations as the U.S. Public
Health Service U.S. Bureau of Mines, U.S. Department of Agricul-
ture, Federal Housing Administration, American Home Economic
Association, National Fire Protection Association, and fire insurance
associations.

Since the Z21 Committee is involved with some 50 standards
' 

re-
sponsibility is divided among 23 subcommittees organized along prod-
uct lines such as water heaters, ranges, and heaters. Subcommittee
chairmen and members are appointed by the Z21 chairman. Each
subcommittee works as a task force to prepare draft standards or draft
revisions of the standard or standards within its purview. A sUbcom-
mittee's members generally are divided about equally between manu-
facturers and gas utilities, and where appropriate, there is representa-
tion from other interested organizations.

Attadhed as appendix B is the scope and a list of the members of
the ANSI Standards Committee Z-21. This committee coordinates the
work of 23 subcommittees, each concerned with a type of appliance
or gas system in domestic use, and another six subcommittees which
deal with commercial and industrial appliances and systems. Not only
do these subcommittees concern themselves with the appliances and
systems, but also with standards for installation, safety shutoff devices,

regulators, 
and other key components.

As with the Z-21 Committee, membership of this subcommittees in-
cludes representatives not only from the gas industry and gas appliance
manufacturers, but also from other associated organizations, including
governmental agencies.
Proposals for additions to, deletions from, or changes of an existing

standards may come from any source. Anyone can suggest or recom-
mend a new standard. Usually such proposals originate with public
officials, manufacturers, or utilities. Each proposal is dhanneled to the
appropriate subcommittee for consideration and placed on a meeting
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agenda. Any interested person may attend any meeting, and. it is at
such meetings that decisions are reached as to whether a revision or a
new standard may be needed.
When a subcommittee drafts a proposal for a new standard, or a

revision of or deletion from an existing one, the draft text is circulated
widely to appropriate government agencies, manufacturers, utilities,
and others for review and comment. Draft. proposals for all gas
appliance and equipment standards are distributed to ANSI, to all
members of the AGA Standards Committee and ANSI Standards
Committee Z-21, and to all chairmen of Z-21 subcommittees, in addi-
tion to people in as companies, inspection officials (State, county, and
municipal), and individuals who have expressed interest in reviewing
all proposed revisions. In addition, proposed texts covering a given
category of appliance or accessory are also sent to all known manu-
facturers of the product concerned, and many manufacturers by their
request receive texts covering other cateogries in which they may have
a direct or indirect interest. For example, a proposal concerning range
thermostats would go both to range and to thermostat manufacturers.
Their review and comment drafts are also available to anyone else
requesting them and often a number of such requests are received. This
is especially true in the case or proposed revisions to the Z-21.30 Stand-
ard for Installation of Gas Appliances and Gas Piping.
A minimum of 30 days, and usually 5 or 6 weeks, is allowed for

receipt of comments. The returns are then studied by the subcommittee.
Depending upon the comments, the proposal may be accepted or
rejected, or appropriate changes made in the draft. If substantive
changes are made, the subcommittee will usually resubmit the revised
draft to those persons who received it in the first instance. Any new
comments are considered and a proposed text is prepared for con-
sideration by the main standards writing commitee, ANSI Standards
Committee Z-21.
When at least 80 percent of the subcommittee agree on a proposed

text, the text is submitted to the Z-21 Committee. Z-21 discusses each
proposal, and hears anyone who wishes to put his views on the pro-
posal before the committee. The proposal may then be accepted in
whole or in part. If Z-21 believes that sufficient agreement has not been
reached, it may refer the text back to the subcommittee for further
consideration. It may alter or clarify a draft text, and in some cases
has directed a subcommittee to prepare and submit prescribed revisions
to industry for review and comment. Z-21, like its subcommittees, re-
quires at least an 80 percent affirmative vote to approve a proposal.
Anyone casting a negative ballot on a proposal before Z-21 must give
his reason for so voting. This sometimes causes others to change their
views and votes. When the committee feels that it has reached sufficient
agreement, the proposal is submitted to the sponsor for transmittal
to ANSI for approval as an ANSI standard.
The proposed standard is submitted to the ANSI Board of Stand-

ards. Review. Under ANSI procedures, the BSR is responsible for
the -judicial function of determining whether or not a consensus exists
of those substantially concerned with the scope and provisions of a
proposed American National Standard.
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In order to broaden the base of review, the BSR requires a period
of time (between 60 and 120 days) for public review and comment for
each proposed American National Standard.
A Technical Advisory Board (for the Z-21 standards the Miscel-

laneous Technical Advisory Board) will also review the submittal
and the proposed American national standard. It will determine
whether the American National Standards Committee is competent
and authoritative, adequately representative of all interests concerned,
and that there is a satisfactory balance of interest. The Board of Stand-
ards Review is interested in whether a standard is useful or of poten-
tial value and whether there is significant conflict with other Ameri-
can national standards. There must also be no conflict with the public
interest and no unfair provisions. At the end of the public review
period, all comments will be transmitted to the sponsor for considera-
tion and action, following which, the Board of Standards Review will
decide whether consensus has, in fact, been reached. Favorable action
requires an affirmative vote of not less than two-thirds of the full
Board. Actions by the Board of Standards Review may be appealed
first to the Board of Standards Review, and if necessary, to ANSI's
board of directors.
It is important to note that at the present time, four of the mem-

bers of the Z-21 Committee are from Government agencies. Although
AGA does not determine the structure and organization of the Z-21
Committee, in matters which are determined by the committee itself,
AGA would welcome more Government representation on this commit-
tee and indeed would like to see a Government employee elected to the
chairmanship of the committete. AGA has formalized this view by
suggesting that AGA-designated members of Z-21 support the elec-
tion of a qualified public interest chairman.
The gas industry is spending its money and exerting its best efforts

in this standards program because it recognizes that such a program
must exist and that the committees must be able to perform independ-
ently, competently, and lawfully. AGA's interest lies in providing the
facilities for orderly and just developments of reasonable standards
for all kinds of gas appliances and is willing to rely on the judgment
of the members of the committee which it sponsors as to what those
standards should be.

Certification of compliance with the standards, in contrast to stand-
ardsmaking, is a function of AGA. AGA operates two testing labora-
tories—a main laboratory in Cleveland, Ohio, and a branch in Los
Angeles, Calif., which serves the west coast. The two laboratories em-
ploy approximately 200 persons and our total noncapital expenditures
for 1970 amounted to approximately $2.5 million.
In 1969 approximately 3,100 test reports were prepared and certifi-

cates relating to approximately 2,700 different models of gas equip-
ment were issued by the laboratories. Various estimates have been made
over the years as to the percentage of the total output of the gas ap-
pliance industry displaying the AGA certification mark. Because the
percentage varies from appliance to appliance, reliable figures are not
available; but it is believed in the industry that more than 85 percent,
perhaps 90 percent, of the gas appliances sold in the United States dis-
play the blue star. It is probable that almost all gas air conditioners
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are of certified design, but it is known that of gas ranges sold, some 20
percent do not comply with national standards because they do not
have automatic safety pilots for oven ignition. And in the field of com-
mercial cooking equipment, the ratio is unknown because of the many
appliances manufactured for local use. And, of course, an appliance
complying with the applicable standard can be manufactured without
having been submitted to AGA laboratories for testing and certifica-
tion.
The testing process commences when a manufacturer submits an

appliance to our laboratories. He provides detailed information as
to its physical characteristics and design. An initial examination of
the appliance upon receipt determines if there are obvious major de-
partures from the standard; if there appear to be none, a senior testing
employee assesses the amount and nature of the work to be done and
records this in a work order.
The appliance is then sent to the appropriate testing department

( water heater, range, etc.). The major emphasis of the standards, and
therefore of the test work, is on safety provisions. Safety in respect
to complete combustion and in respect to fire hazard are the primary
considerations, and are involved in all appliance certifications. Test
structures for fire hazard tests simulate actual installations under
adverse conditions, and are thoroughly instrumented. The fire hazard
structure in which eye level ranges are checked contains some 2,000
thermocouples.
Extensive testing is done in respect to reliability of ignition and

reignition, and on the operations of the various safety devices such
as temperature and pressure limit controls, automatic safety pilots,
ignition devices, and so forth.
As technology and practice progress, new tests and testing equip-

ment come into being in response to new standards. Outdoor equip-
ment (rooftop furnaces for commercial heating, domestic air condi-
tioners, and the like; gas lights, outdoor incinerators, gas girlls, etc.) ,
must be checked for reliability in wind, and rain, and their controls
must be checked for satisfactory operation at low temperatures. This
has required installation of a wind machine capable of simulating a
40-mile-an-hour gale, and machinery which simulates heavy rain.
Another example of response to change arose in post-World War II
years when complex circuitry involved electrical inspection author-
ities and required the design and use of advanced electrical testing
equipment in our laboratories.

Test activities are carried on in departments organized, as are the
standards, by general product categories, although there are not sepa-
rate departments for minor classes of appliances. These departments in-
clude, central heating, room heaters, ranges, conversion burners, and
accessories.
Tests are performed under the supervision of department heads by

junior engineers or technicians. The testing process usually takes sev-
eral weeks and the volume and nature of the work is such that a num-
ber of different employees will conduct the various tests on a given
appliance. The manufacturer will ordinarily have a representative
present at the laboratories during the testing period.
It is not unusual for an appliance to fail to comply with one or

more tests w ith in t he a pplicable standn rd. All failures are reported
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immediately to the manufacturer. If a failure is relati
vely minor in

nature, the manufacturer's representative may, correct 
it while the

appliance is still on the test floor. In case of a failure r
equiring more

extensive correction, the appliance is removed to a separate
 test room

provided for the purpose, where the representative can w
ork on the

problem until he feels that he has solved it. Of course, a
 failure due

to design can occasion withdrawal from test and redesig
n to the ex-

tent necessary. Few appliances escape at least some c
orrection and

improvement during test. Changes made in correcting a giv
en failure

may well necessitate rerunning tests previously passed.

After all corrections have been made to the appliance and i
t has been

found to comply with the standard, its construction and des
ign are com-

pared carefully with the manufacturer's drawings and descri
ption, and

corrections made so that there is an accurate record of all 
pertinent

features. Photographs are also used to augment the descriptio
n of the

appliance which inspectors use to check appliance productio
n in the

field. A certificate of compliance is issued, with the appliance 
descrip-

tion as a part of the certification.
The impact on the safety of gas appliances sold in the United State

s

is readily demonstrable from a comparison of the design of the p
roto-

types when they arrive at our laboratories for testing and the d
esign

of the model as certified after testing is completed. It is a rare mo
del

indeed which passes all tests without modification.

INSPECTION ACTIVITIES

AGA conducts an extensive inspection program as followup
 to

certification of design by test. This program includes scheduled an
d

nonscheduled factory inspections, and field or factory inspecti
ons or

reexamination of appliances in the laboratory. Some of these inspec-

tions are part of our procedure; others arise as a result of reports fro
m

utilities, consumers, or others, of defects.
Satisfactory inspection and absence of significant adverse safety ex-

perience in the field is a prerequisite to renewal of certification of each

design each year. Accordingly, there is one scheduled factory inspec-

tion per year during which the inspector will select samples of each

certified design from warehouse stock, or from the production line i
n

case of models being produced at the time, checking them against

laboratories' records of required construction and making operation
al

tests as required.
In addition to the scheduled inspection, unannounced inspections are

made at each plant producing certified equipment at least once a year.

The frequency of such inspections is based upon past experience with

the manufacturer, AGA's analysis as to the effectiveness of his quality

control program and upon information received from the field. Lab

personnel have in specific cases made unannounced inspections eight or

more times a year, and have on occasion insisted on 1 or more days ob-

servation of total production in order to determine that a manufacturer

was able to effect satisfactory quality control. In addition to these in-

spections check tests on performance are conducted by the inspector on

certain types of appliances and records of the tests conducted by manu-

facturers as a part of their quality control are reviewed. Some accessory

devices are sampled and subjected to annual retest.
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A very valuable adjunct to the inspection program is the report-
ing done by utilities as to appliances encountered on their lines. This
may be done spontaneously, as the result of customer complaints, or
observations and tests by utility appliance laboratories or alternatively
may come to us in an organized fashion through AGA's National Ap-
pliance Field Observation program.
This program is a voluntary effort through which participating

utilities report, on standardized forms, appliance inadequacies which
are brought to their attention through their customer service depart-
ments or by their utilization laboratories. The purpose of this program
is to improve safety by identifying hazards and to reduce inconven-
ience and costs involved in service calls and repairs.
The AGA laboratories act as the collecting agency for these reports.

As reports are received by the laboratories, they are reviewed and
analyzed for content, coded for later analysis, and forwarded to the
manufacturer involved who is asked for his comments and. report
of action to be taken. When the manufacturer's reply is received. by
the laboratories it is reviewed and returned to the reporting utility,
and the contents added to the file on the original report.
Whenever a report indicates that safety is involved, special action

is taken. If noncompliance with terms of certification is concerned, the
matter is turned over to the inspection department for action. If
inadequate installation or maintenance is at fault, the utility will
ordinarily have reported correction in its report; however, records
of repeated cases of this kind would he brought to the attention of
the appropriate standards group. If, as a result of inspection, or of
any of the information received through the various channels des-
cribed, it is determined that production models do not conform to the
prototype tested by the laboratories, AGA's agreement with the manu-
facturer allows AGA to revoke its certification (terminating the manu-
facturer's authority to use the seal) and compel the manufacturer to go
out in the field, find the nonconforming devices and remove the AGA
certification seal displayed on them. A notice of revocation may be
published in the directory.
While we feel that AGA has a particularly successful testing and

certification program, we will be the first to admit that we have en-
countered some major problems. One basic problem of any private
certification program is that of maximizing effectiveness. Private
organizations involved in testing and certification are prohibited by
antitrust laws from enforcing mandatory standards to bar the saleor use of. nonconforming merchandise. As a result, private testing
organizations must rely on the forces of the market or, in some cases,
enforcement by appropriate governmental agencies to compel manu-facturers to seek certification. The former approach relies on the
dissemination to the public of information produced by the testing.Thus, it is based on the assumption that intelligence in the marketplacewill shape demand and thereby encourage sellers to manufacture tostandards. .However, if such an industry certification program wereto be combined with a Government seal of endorsement and advertis-ing of the meaning of such seal, the program would be significantly
strengthened. I shall outline such a proposal later on in my statement.Studies have shown that consumers are to a great extent unaware
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of this existence of testing programs or certification seals and their
significance. In reality, the question of whether or not a product is
certified does not now appear to be a major factor in the consumer's
decision to purchase the product. In spite of this however, 85
to 90 percent of all gas appliances are certified by AdA, which evi-
dences a sincere desire on the part of the gas appliance manufacturers
to provide voluntarily safe products for consumers.
A second problem which accompanies all standard-making opera-

tions is the balancing of safety and economy. While in many cases
it is possible to establish standards which described appliances hav-
ing the absolute ultimate degree of safety under every conceivable
circumstance, including unforeseen human error, few consumers could
afford to purchase them. If such standards were adopted on a non-
mandatory basis, few, if any, manufacturers would seek to have their
appliances certified; if they were mandatory, the public would be
deprived of goods it wants and needs. Consumers are entitled to choose
from a variety of products assuming, of course, that certain basic
standards of safety are met. The responsibilities of Government and
industry can best be met by efforts to insure that consumers have the
necessary information on products to make intelligent decisions, not
•by preventing consumers from obtaining products they knowingly
wish to purchase.
We believe remedies can be fashioned for these problems through the

joint efforts of Government and industry. It is essential that neither
Government nor industry individually attempt to assume complete
control over standards making and enforcement of such activities.
Heavy reliance should be placed on industry in the basic role of

formulating standards, testing, and certification programs. Industry
and private standards making and testing organizations as well, have
the experience, expertise, and facilities necessary to establish products
standards. The Government can, however, perform a valuable func-
tion in overseeing the standards-making activities of industry. Such
supervisory activities could serve two purposes. First, Government
examination and approval of standards and standards-making pro-
cedures as well as certification of testing facilities • and second, Gov-
ernment compilation of accurate information on product safety which
industry can translate into adequate standards consistent with the
technology and economies of supplying people's needs.
We believe that the provisions of S. 1797, the Consumer Product

Safety Act, basically set forth the type of procedure which would
provide for the industry-Government cooperation I have outlined.
Provision is made for industry-developed standards to be submitted to
the Government for approval. Where there is no standard, the one in
effect is inadequate, or the Secretary of HEW does not accept an offer
to develop one, a standard would then be promulgated by Government
through normal rulemaking proceedings.
We would, however, add that the criteria for rejection of an exist-

ing standard, or an offer to develop a standard, should be detailed in
writing so as to enable the submitting parties opportunity to reap-
praise a rejected standard or the methodology detailed in an offer to
develop such a standard. Such a requirement would insure that the
dialog necessary for proper standards development is maintained
at all stages in such a process.
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We must, however, suggest that the provisions of both S. 1797 and
S. 983 are not adequate in terms of industry participation in the inves-
tigations prior to public disclosure of information on consumer prod-
uct risks. In addition, we feel that public disclosure of these investiga-
tions without full prior discussion with the manufacturer involved,
and without the manufacturer being afforded an opportunity for
informal discussions in cases of disputes of fact, could work a serious
hardship on the manufacturer's competitive position. Notwithstand-
ing the simultaneous publication of a manufacturer's views with the
Secretary's public notice, or the possible retraction of a statement at a
later date, such a notice could create an unjustifiable stigma surround-
ing a particular product or class of products.

Therefore, we would recommend that in advance of any public noti-
fication of investigation or. the results of these same investigations
that the Secretary notify manufacturers of all investigations, sum-
mary findings, and afford the manufacturer an opportunity for infor-
mal discussion on disputes of fact. If it can thus be shown that the con-
sumer product involved does not present a risk or hazard to the con-
sumer, no public notice of investigation should be issued.
We recognize that there may be instances where no standard exists

for a particular product or a standard which is in force may beinade-
quate to keep unsafe and dangerous products out of the marketplace.
In such instances, we feel that the provisions contained in both bills
dealing with imminent hazards resulting from use of such products
adequately protects the consumer through the 'action of the Attorney
General and the courts. In any event, we feel that to give the Secretary
or an administrative agency the authority to ban any class of products
would be unwarranted, and an imprudent delegation of congressional
authority.
In the past Congress has recognized that the enactment of manda-

tory standards which would outlaw nonconforming products was a
serious matter which should be considered by the legislative branch.
Thus where there are mandatory standards today, such as for automo-
biles, tires, natural gas pipelines, coal mines, flammable fabrics, and
food and drugs, to name a few, Congress has enacted the basic author-
ity to ban hazardous goods only after giving individual attention to
each class of products. Proposals now before this committee would
give blanket authority to restrict administratively any product with-
out specific legislative consideration.
If a product is declared hazardous and poses an imminent danger

to consumers, the ability of the court to prescribe injunctive relief
and to restrain the sale or use of specific products for the protection
and relief of consumers is adequate, and obviates the necessity for the
general authority for seizure of a consumer product while in com-
merce or any time thereafter.
In those cases where a consumer product does not pose an imminent

threat of injury or death, but is found in violation of an existing or
newly promulgated standard, normal remedies would be provided for
the consumer under the measures now before the committee. A separate
and arbitrary seizure authority is unnecessary and would only serve to
harass or intimidate manufacturers. If, after the standards-making
procedure, it is believed that no effective standard can be developed
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for a particular class of products and that they should be banned as

unsafe, nevertheless, this banning authority should not be delegated

by the Congress to any administrative agency. The Secretary could

recommend to Congress that legislation be enacted authorizing the

appropriate administrative agency to develop mandatory safety stand-

ards with regard to that entire class of products. I repeat, this is the

way Congress has handled this in the past when it deemed necessary
to provide for the protection of the public. It is the way to handle it in

the future. Thus the institution of a consumer product safety pro-
gram within HEW could also serve to advise the Congress on needed

legislation and would at the same time preserve and strengthen the

congressional role in the enactment of mandatory standards.
The concept of penalties associated with the enforcement of safety

standards is a necessary one, but should be placed in the proper per-
spective of the overall intent of such legislation. Provision is made for
the Secretary to require that notification be (-riven to all consumers of

a failure to comply with the existing standard, bring the product into

conformity with the standard, replace such product, or refund the

purchase price of the product less reasonable depreciation. Such al-

ternatives when translated into the costs involved for the manufac-
turer, in conjunction with the additional cost of a penalty levied
against him, could constitute a considerable expense to be shouldered
by a businessman despite any good faith efforts on his part to comply
with a standard.
The imposition of criminal penalties subject to a broad and general

requirement of A willful and knowing violation of the act would not,

in our opinion, add to the effectiveness in deterring violations. In con-
sidering that no businessman would want to subject himself to the stig-
ma and costs associated with a recall or replacement order, coupled with
the possibility of civil penalty, it would appear that the addition of
criminal penalties is unnecessary and excessive.
The imposition of civil penalties should be subject to compromise.

The amount of the penalty should be levied in relation to the size of

the offender and the gravity of the offense.
By the very nature of such legislation, manufacturers, distributors,

and dealers would be effectively deterred from willful violation with-

out the need for criminal penalties. In the past, the Congress has acted
in specific product and industry areas, developing safety criteria and

standards, and has not seen need for such provision.
A general concept which we endorse is contained in S. 983, which

provides for a balanced 15-member product safety advisory council,
comprised of representatives from Government, industry, and the pri-
vate sector. This concept should be strengthened and incorporated in
S. 1797. Such a council should be more than just a group the Secretary
can consult if he so desires. The Secretary should be required to submit
all proposed safety standards and regulations to the council and should
be required to publish the reasons for any disagreement he might have
with the council on such proposals. Such a provision was put in the
Natural Gas Pipeline Safety Act of 1968 and as a result, the technical
pipeline safety committee which was created has been able to operate
as an effective liaison between the office of pipeline safety and experts
in the field from industry, government, and the public.
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As provided in S. 1797, the Secretary should be given the respon-
sibility of compiling information and statistics on consumer products
and injuries as section 4 of the proposed Products Safety Act provides
and such data should be more than just information for public dis-
tribution. Such statistics should be made a basic part of any findings by
the Secretary which prompted him to take any action, including any
specific legislative recommendations to ban products referred to in
my previous comments. Thus, we believe that before the Secretary
can call on private industry to develop a standard or seek an injunc-
tion to prevent distribution of a dangerous product, or make legislation
recommendations, he must show that the data he has gathered war-
rants such action being taken. We concur with the intent of S. 1797 to
require that all such findings be based on complete statistical infor-
mation. By requiring that statistical information be made part of any
findings, the courts and any other reviewing bodies such as the Safety
Advisory Council would have something specific by which they could
evaluate the reasonableness of the Secretary's actions.
AGA strongly urges the committee, that in order to insure the most

equitable, reasonable, and efficient standards, that the proposed legis-
lation for effecting a consumer safety program should be modified
to provide for the accreditation of private testing and certifying
laboratories and to develop through rulemaking procedures guide-
lines which testing organizations could follow to secure this accredita-
tion. That the accrediting agency should be authorized not only to
determine the competence of organizations proposing standards, but
should also inspect testing facilities, review the manner in which ap-
proved testing procedures are actually implemented, and determine
whether on-site inspection activities or other procedures followed by
the testing laboratory are sufficient to insure proper standards
development.
To implement the Secretary's standards program, a Government seal

should be developed which could be superimposed on an existing pri-
vate certification seal to indicate that the Government has approved
the standards writing and testing and certifications program to which
it relates. The Secretary of HEW should be authorized to conduct an
extensive advertising campaign to inform the public of the existence of
the governmental program and its significance. Only through such ef-
forts will consumers become aware of what this elaborate program
means to them individually and how they can benefit from it.
An area of disagreement is with the provision contained in S. 983

which would create the post of Consumer Safety Advocate. Since the
Secretary would be authorized to monitor the activities of industry on
behalf of the consumer, we question the necessity of having someone
to monitor the Secretary.
I have attempted to limit my remarks to those sections of the pro-

posed bills which we believe directly affect AGA's program to assure
safe and reliable products. I would not want my failure to comment
on other sections of the legislation to be construed as approval of dis-
approval of them. I feel there are other organizations which have a
more direct interest in the other provisions of the bill and are better
qualified to comment on them than I am.
I have tried to outline a basic program which we feel would reason-

ably provide adequate consumer protection while still providing the
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goods consumers want. We have tried to relate this program to the
subject bills before this committee.
If I may, I would like to briefly summarize what we feel are some

of the important aspects which should be incorporated in any con-
sumer product safey measure which this committee finally approves:

1. That the Government should approve standards-making proce-
dures, final standards

' 
and procedures which certify product com-

pliance with approved standards, all of which utilize the experience,
expertise, and facilities which private groups have developed, recog-
nizing, however, that if private groups are unable and unwilling to
develop acceptable standards that the Government may initiate and
finalize an appropriate product standard.

2. That as an integral part of such a program the principal enforce-
ment of compliance with these approved standards be accomplished
through the requirement to display a Government seal of approval on
those products which comply with an existing standard.

3. That Congress should not delegate to any administrative agency
the authority to ban any product from the marketplace, in light of
the Secretary's ability to invoke economic sanctions, and make specific
legislative recommendations to ban, together with broad injunctive
powers.
4. That the powers of injunction be utilized as the exclusive means

to protect the public from imminent hazards of emergency conditions
associated with the use of consumer products.

5. That in addition, the Product Safety Advisory Council be a part
of the Secretary's deliberations in the establishment of standards.

6. And finally, that the Secretary's office serve as the principal re-
pository for all statistics and data compiled with respect to the investi-
gations into hazards associated with product use, and that these data
serve as the basis for legislative recommendations and other findings.
To the end that consumers must be protected from unreasonable

risk of injury or death associated with the use of consumer products,
there is no question that product safety is the joint responsibility
of business, Government, and consumer. Further to provide the goods
and services vital to the welfare of all segments of our society, the
body of regulations within which this Nation's commerce will thrive
must be based upon reasonable and effective standards achieved
through the representation of all interests in every phase of their
development.
Senator SPONG. Thank you very much, Mr. Willis.
You may be assured that this committee will carefully analyze

the information you have presented here this morning.
As I interpret your statement, you are opposed to the Congress

granting blanket authority to ban any product without specific legis-
lative consideration. You believe that Congress should make the de-
termination ultimately of what product should be banned.
Do you believe that in the case of a serious imminent hazard that

Congress could act quickly enough?
I recall the instance of torch sweaters which were declared by

everyone a national hazard in 1951. It was 2 years before Congress
passed any legislation at all which would get to this matter.
I know you have mentioned injunctive relief. You don't have to

worry about disparaging Senator Cook and myself. I am just asking

66-631 0-71—pt. 1-2.2
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as a practical matter if you really believe that Congress in all in-
stances can act rapidly enough to meet the problem.
Mr. WILLIS. I would say in the first instance that injunctive relief

is probably the primary resource for quick action. Certainly on the
failure of injunctive relief to get the job done, I think the Congress
would act a good deal faster than it would do under other circum-
stances. Therefore, I think the combination of the two represents a
very workable framework in which to do this.
Senator SPONG. In your statement you speak of the provision re-

quiring notification to be given to all consumers concerning productswhich are not in conformance with safety standards. You say youthink it would be unfair to burden a businessman who, despite goodfaith efforts to comply with the standards, marketed a noncomply-ing product with the expense of both the penalty and the remedialactivity. Under S. 1797 the penalties can be invoked only in caseswhere the act was willful or knowing.
Under S. 983 the civil penalty may be mitigated by the Commissionand the criminal penalties are only for cases of willful and knowingviolation.
If the noncomplying product was not marketed knowingly or will-fully, are you implying by your statement that the consumer and notthe manufacturer should bear the burden for the defect remedialactivity?
Mr. WILLIS. No I am not, Mr. Chairman. We are really suggestinghere that the whole question of willfulness is a very difficult one at theoutset. What may appear to one party as a willful act may not in theeyes of the manufacturer have been willful. We think, whether willfulor otherwise, if this turns out to be a violation of the standard that itshould be the manufacturer's responsibility to correct the deficiencyand not have that burden transferred to the consumer.
Therefore, I would say that the suggestion of informal conferencesbetween a manufacturer and the staff of the Secretary would serve avery useful purpose in determining that question of willfulness andpossibly bring about remedial action a good deal faster than it canotherwise be done through enforcement procedures.
I think basically the economic forces are such that a manufacturerwill literally turn handsprings to avoid bad publicity about a product.If he finds that he has done something wrong, whether willful orotherwise, I think he will rush penmen to correct it.
'Senator SPONG. Do you believe that in the area of safety the burdenshould be on the manufacturer rather than the consumer?
Mr. WILLIs. Yes, sir; with proper standards.
Senator SPONG. Senator Cook?
Senator COOK. I have only one question, Mr. Willis. That gets backto the provisions for the Commission which is going to be appointed,and the restrictions that are placed on the Commission. Nobody can beon this Commission that has any interest in any manufacturing, re-tailing, or supplying company. He can't have any security or any hold-ings. He can't in any way be associated with those activities. They arethe ones who will be appointed under S. 983 to supervise the manu-facture and the retailing of consumer goods. It is their responsibilityto monitor industry in regard to product safety.
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We then seem to come along and appoint a consumer advocate whose
job is apparently to monitor the Commission.
Is that true?
Mr. WILLIS. I believe that is the proposal and it would represent

duplication of effort. We agree with the previous witness that public
bodies and the industry themselves probably represent a better over-
view type of organization than just one more layer of Government
which would be represented by the consumer advocate in addition to
another Government organization which has the responsibility.
We think in essence this represents a duplication and that the con-

sumer advocacy function is done much better by public consumer
groups unrelated to Government.
Senator COOK. Thank you very much.
Senator SPONG. Thank you very much, Mr. Willis. We have appre•

ciated your testimony.
(The appendixes to the statement follow:)

AMERICAN GAS ASSOCIATION, ARLINGTON, VA., AND AMERICAN GAS ASSOCIATION
LABORATORIES, INDEPENDENCE, OHIO

APPENDIX A

THE BLUE STAR CERTIFICATION PROGRAM

Since 1925, a star has steered consumers to safer, more dependable gas ap-

pliances. It's the Blue Star of the American Gas Association's certification pro-

gram.
In the pioneering Blue Star certification program, prototypes of gas appliance

and accessory models are tested for compliance with national safety standards.
If the prototype is certified as complying with these standards, its manufafc-

turer is authorized to display the Blue Star Certification Seal on production
models. The seal is a five-point blue star on a white background with the in-

scription: "Certified—Design Complies With National Safety Standards—Amer-

ican Gas Association, Inc."
Inspection of production models of certified appliances is made periodically to

make sure of continuing compliance.
The Blue Star program, initiated by the gas industry to promote appliance

safety, was launched on a modest scale in two rooms in Cleveland, Ohio. The
American Gas Association Laboratories quickly earned recognition for its pre-
eminent voluntary effort in the best interests of consumers.
From the beginning, the certification program was warmly received by gas

customers, utilities and appliance manufacturers. Within three years after the
A.G.A. Laboratories opened, testing services had been extended to the Canadian

Gas Association, and a two-story facility was built in Cleveland to accommodate
the increasing demand for gas appliance testing.
By 1931, a branch of the Laboratories had been opened in Los Angeles to

serve West Coast manufacturers, and in 1969 the Laboratories moved to spacious

well-equipped new quarters in Independence, Ohio, near Cleveland.
The new home of the A.G.A. Laboratories is as modern as the appliances it

tests and certifies. The handsome building on wooded acreage of a new indus-
trial park is served by an automated gas total energy system which provides all
the testing center's heating, cooling, lighting and power needs.

ALL ARE WELCOME

The A.G.A. certification program is strictly voluntary. A gas appliance is not
required to have a Blue Star Certification Seal to be on the market. However,
many communities require that all appliances installed must comply with exist-
ing national standards.
Most manufacturers of gas equipment seek the Seal for the same reason the

gas industry launched the appliance testing program back in 1925—to inform
the customer.
In an average year more than 2,000 basic appliance and accessory models are

submitted to the Laboratories for testing.



SETTING STANDARDS

Standards for gas appliance safety are set by a national committee operating
under the rules and procedures of the United States of America Standard In-
stitute. USASI is an organization which supervises the development of national
standards in many fields. (In the Fall of 1969 consideration was being given to
changing the name to American National Standards Institute, Inc.)
Gas appliance safety standards are developed painstakingly with the coopera-

tion of consumer-oriented groups, governmental agencies, engineering societies,
product manufacturers, gas utilities and others. Participants include, for ex-
ample, U.S. Public Health Service, National Fire Protection Association, Fed-
eral Housing Administration and American Home Economics Association.
Once a safety standard has been developed by a committee made up of mem-

bers of the various groups it must be approved by USASI before it becomes ef-
fective. In granting this approval, USASI must be satisfied that a consensus of all
the national groups concerned has accepted the new standard.

KEEPING UP TO DATE

Blue Star safety standards are changed frequently. To keep the program up
to date, the Seal is granted for each appliance design only for one year at a
time. Each year for five years it can be renewed for that design by factory'
inspection. At the end of five years, the appliance must be retested at the Labora-
tories under updated standards if its design is to continue to be certified.
Revised standards are issued for the major product lines on an average of

every two years. That means an appliance almost always has to have design im-
provements before it can meet the new safety standards when it goes back to
the Laboratories for its five-year retesting.
Standards are continuously being upgraded because the gas industry is con-

stantly developing new manufacturing techniques and new features such as self-
cleaning ovens. Changing consumer demands affect the standards, too.

WINNING THE BLUE STAR

When a manufacturer has developed a new gas appliance, accessory or com-
ponent, or has changed a model that already has qualified for the Blue Star, he
submits a prototype, or sample, to the A.G.A. Laboratories for testing. If the
prototype passes every one of the many safety tests specified by the standard,
and is representative of a production model, it is awarded the Blue Star Certifica-
tion Seal. The Seal then can be attached to all models that are structurally the
same as the certified sample
To win its Blue Star, a gas appliance or accessory goes through a long series

of rigid tests. They range from simple inspection to "torture" by machines that
subject appliances to high winds, heavy weights, and exhausting wear.
Test engineers accumulate detailed test data, including a descriptive record, of

each design submitted. Major safety tests include a careful analysis of flue gases,
fire hazard, durability of components and general construction.
There are standards—and tests—for all kinds of domestic gas appliances, in-

cluding ranges, clothes dryers, water heaters, incinerators, furnaces, air con-
ditioners, outdoor grills, gaslights, infrared and other types of heaters.

Appliances are tested with the various types of gas found throughout the
United States and Canada—natural, manufactured, mixed, liquefied petroleum,
and liquid natural gases.

Accessory devices, such as gas valves, regulators and other controls are tested
under their own standards prior to being reexamined as part of an appliance.
On a gas range, for example, valves are tested on a machine that cycles them
on and off as many times as a homemaker would turn them in ten years.
A giant wind machine tests the stability of pilot lights, and an indoor rainstorm

falls for hours on outdoor equipment such as air conditioners and furnace flues to
test their weather resistance.
Even informative labels and rating plates are checked for accuracy of informa-

tion as well as for legibility and adhesion.
As technology and practice progress, new tests and testing equipment are de-

veloped in response to new standards. Innovations which require such new stand-
ards include rooftop furnaces for commercial heating, outdoor incinerators, and
complex circuitry involving electrical components and controls.
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NO EXCEPTIONS

If an appliance fails even one test specified by the national
 standard, the Blue

Star is withheld. Sometimes adjustments can be made on
 the prototype at the

Laboratories so that it can qualify. Often, however, the equ
ipment must go back

to the manufacturer for redesign and further developmen
t.

KEEPING THE BLUE STAR

The Laboratories has an extensive inspection program. Unan
nounced checks of

certified appliance models are made by A.G.A. engineers. Us
ually they are made

on factory production lines or in warehouses, sometimes in 
salesrooms and occa-

sionally in homes.
If a test engineer discovers that the production version is not b

uilt exactly like

the prototype that met all the Blue Star requirements, certificatio
n may be with-

drawn and the manufacturer compelled to remove the Seal unles
s the defect is

corrected.
A.G.A. inspection engineers travel 200,000 miles a year to make mor

e than 4,200

factory inspections, some at the request of manufacturers and some 
unscheduled.

LOOK FOR THE BLUE STAR

Every piece of equipment whose design has met stringent standards
 and has

been certified by the Laboratories bears the Blue Star on the appli
ance rating

plate, together with the model number and manufacturer's identificatio
n.

In addition, each piece of equipment certified by the Laboratories is liste
d in a

directory published twice a year and updated monthly.

NO QUESTION OF COST

The Blue Star is not an indication of the cost of an appliance: it certifies on
ly

that the design of an appliance on which it is affixed meets or surpasses nationa
l

safety standards. Thus, families can buy low-cost appliances that have met th
e

same safety standards as higher-priced models.

NATIONAL SYMBOL OF SAFETY

The Blue Star Certification Seal is the symbol of the only widely recognized

national testing program for gas appliances. The program is as contemporary as

it is venerable.
It has often been commended for its role in the continuing improvement of gas

equipment.
The Blue Star is the guiding star for more than 40 million American families

who use gas appliances.

APPENDIX B

AMERICAN NATIONAL STANDARDS COMMITTEE ON PERFORMANCE AND
 INSTALLATION

OF GAS-BURNING APPLIANCES AND RELATED ACCESSORIES, Z21 (As OF JULY 1,

1971)

Scope: Establishment of minimum or basic standards for installation, perform-

ance, safe operation and substantial and durable construction for gas-burning

appliances and low pressure (not in excess of % pound per square inch or 14

inches water column) gas piping extending from the outlet of the meter set as-

sembly or the outlet of the service regulator when a meter is not provided, to the

inlet connection of appliances, together with such laboratory methods of test as

are necessary for determining compliance therewith.
This committee exercises general supervision of the preparation and revision of

such standards for gas appliances and their accessories by direction of activities

of 23 subcommittees, this covering initiation of assignments, supervision of opera-
tions and final disposition of all standards developed.
Chairman, E. 0. Mattocks; Vice Chairman, Joseph Grumer ; Administrative

Secretary, R. E. Cramer (Non-Member)

I Mailing address: 8501 East Pleasant Valley Rd., Cleveland, Ohio.
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ExpirationYear appointed, name and position Company and address date

1969—E. 0. Mattocks, ME., P. E., consultant 523 Rutile Dr. Post Office Box 403, Ponte Vedra Beach, Fla
(chairman).

Representing American Gas Association,
Inc..
1969—D. M. Amundson, vice president, Indiana Gas Co., Inc., 1630 North Meridian St., Indianapolis, June 30, 1973operations and engineering. I nd.
1968—R. A. Bleakney, vice president, Boston Gas Co., 2900 Prudential Tower, Boston, Mass   June 30, 1971gas operations.
1969 —Richard E. DuVall, vice president, The Peoples Natural Gas Co., 2 Gateway Center, Pittsburgh, Do.

operations. Pa.
1962 —Chas. B. Gamble, Jr., executive Alabama Gas Corp., 1918 1st Ave. North, Birmingham, Ala _ Do

vice president.
1971—Claire S. Coleman, vice presi- Mountain Fuel Supply Co., Post Office Box 11368, Salt Lake June 30, 1973dent, operations. City, Utah
1970—David F. Hansen, vice president, Minneapolis Gas Co., 739 Marquette Ave., Minneapolis, June 30, 1971sales. Minn.
1967—Carrington Mason, vice president Houston Natural Gas Corp., Post Office Box 1188, Houston, June 30, 1972and general manager, distribution Tex.

division.
1969—Lester R. Pickup, general mana- Southern California Gas Co., Post Office Box 3249, Terminal June 30, 1974ger of customer services. Annex, Los Angeles, Calif.
1971—Henry H. Miller, manager, gas Baltimore Gas & Electric Co., Gas and Electric Building, June 30, 1974appliances and service department. Baltimore, Md.

Representing Air-Conditioning and Refrigeration Institute:
1962— Frederick J. Reed, director of Air-Conditioning and Refrigeration Institute, 1815 North  

engineering. Fort Myer Dr., Arlington, Va.
Representing American Home Economics Association:
1969 —(Miss) Margaret Schierberl, McCall's, 230 Park Ave., New York, N.Y

associate editor, household equip-
ment.

Representing American Insurance Association:
1967—W. D. Malmstedt, engineer  American Insurance Association, Engineering and Safety _ _

Dept., 85 John St., New York, N.Y.
Representing American Petroleum Institute:
1969—A. A. Mulliken, Jr  American Petroleum Institute, 1271 Avenue of the Americas,  

New York, N.Y.
Representing American Public Gas Association:
1968 —Ralph D. Sparkman, assistant
superintendent, gas operations Memphis Light, Gas & Water Division Post Office Box 388,  department. Memphis, Tenn.

Representing Association of Home Appliance Manufacturers:
1968 —Herbert Phillips, technical direc- Association of Home Appliance Manufacturers, 20 North  

tor. Wacker Dr., Chicago, Ill.
1968—John Weizeorick (alternate) Association of Home Appliance Manufacturers, 20 North  

assistant technical director. Wacker Dr., Chicago, Ill.
Representing The Canadian Gas Association:
1965—John A. Spence, manager, appro- The Consumers Gas Co., 400 Coventry Rd., Ottawa 7,  

vals and codes. Ontario, Canada.
Representing Factor Mutual System:

1949-- Louis H. Flanders, Jr., chief Factory Mutual Research Corp., 1151 Boston-Providenceheating engineer. Turnpike, Norwood, Mass.
Representing Federal Housing Administra-

tion (liaison representative, with vote):
1970 —Nat L. Eure, Department of Federal Housing Administration, Washington, D.0 

Housing and Urban Development.
Representing Gas Appliance Manufacturers

Association:
1964—A. M. Castello, vice president, Space Conditioning Division Dunham Bush, Inc., Post  engineering. Office box 979, Harrisonburg, Va.
1968—Robert H. Chaffee, executive vice Watts Regulator Co., Post Office box 628, Lawrence, Mass... June 30, 1972president.
1963—Keith T. Davis, director, modular Bryant Air Conditioning Co., 7310 West Morris St., Indiana- Do.and manufactured homes sales. polls, Ind.
197I—R. W. Newell, vice president, Rheem Manufacturing Co., 7600 S. Kedzie, Chicago, Ill  June 30, 1974product development and research

engineering.
1961—Edward A. Norman, consultant_ _ ITT Environmental Products Division Columbus operation, June 30, 1973

1513 Essex Rd., Columbus Ohio.
1970—H. E. Brehm, director, corporate Whirlpool Corp., Research and Engineering Center, Monte June 30, 1972product safety. Rd., Benton Harbor, Mich.
1971—William V. McDonnell, vice Honeywell Inc., 2701 4th Ave., South, Minneapolis. Minn_ _ _ June 30-1974president.
I957—S. F. Skafte, director of engi- Williams Furnace Co., Post Office Box 577, Buena Park,neering. Calif.
1971—Harold Moss, vice president  Magic Chef, Inc., 740 King Edward Ave., Cleveland, Tenn __ June 30-1974Representing Department of Health, Education, and Welfare (liaison representative, with vote):1970—Floyd B. Oglesbay, chief, injury Department of Health, Education, and Welfare, Publiccontrol branch. Health Service, Bureau of Community Environmental

Mamagement, Federal Office Bldg., 550 Main St., Cin-
cinnati, Ohio.

1971—Lewis G. Polk (alternate\ chief,  do  
traffic safety injury control branch.
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Expiration
Year appointed, name and position Company and address date

Representing Incinerator Institute of America:
1962—Edward A. Sargent, president Sargent-N.C.V. Division, Zurn Industries, Inc., 610 Devon  

St., Kearny, N. J.
Representing International Association of Plumbing and Mechanical Officials:

1967—Jack Allen  International Association of Plumbing and Mechanical  
Officials, 5032 Alhambra Ave., Los Angeles, Calif.

Representing Mechanical Contractors Association of America, Inc.:
1952—Anthony E. Lavelle  Gorman-Lavelle Plumbing Company, 3459 East 52d Place,

Cleveland, Ohio 44127.
1952—K. A. Leitgabel (alternate) A. F. Leitgabel & Sons, 4435 W. Lisbon Ave., Milwaukee,  

Wis.
Representing National Electrical Manu-

facturers Association:
1964—Rawlings Brewer, assistant to Emerson Motor Division, Emerson Electric Co., 8100  

vice president of engineering. Florissant Ave., Station 2820, St. Louis, Mo.
1965—J. H. Thornbery (alternate)  Penn Controls, Inc., Post Office box 486, Oak Brook, Ill 

Representing National Environmental Sys-
tems Contractors Association:

1969- Sterling E. Apgar, Jr  Tri-Boro Corp., Post Office box 125, Bound Brook, N.J 
Representing National Fire Protection

Association:
1962—W. L. Walls, gases field service__ National Fire Protection Association, 66 Batterymarch St.,

Boston, Mass.
Representing National LP-Gas Association:

1959—Walter H. Johnson, vice presi- National LP-Gas Association, 79 West Monroe St., Chicago,
dent, technological services.

Representing Southern Building Code
Congress:

1970—Willard L. Amann, operating Houston Natural Gas Corp., Post Office box 1188, Houston,  
manager, central plants. Tex.

Representing Underwriters' Laboratories,
Inc.:
1962 -W. J. Smith, associate managing Underwriters' Laboratories, Inc., Post Office box 247,  
engineer, heating, air-conditioning Northbrook, Ill.
and refrigeration department.

Representing U.S. Department of the Army
(liaison representatives, with vote):

1970—Edmund R. Lord, mechanical General Equipment and Packaging Laboratory, U.S. Army
engineer, food systems equipment Natick Laboratories, Natick, Mass.
division.

Representing U.S. Bureau of Mines:
1955 -Joseph Grumer, acting project U.S. Department of the Interior, 4806 Forbes Ave.,  

coordinator, Safety Research Center Pittsburgh, Pa.
(vice chairman).

Senator SPONG. These hearings will recess until 10 a.m., Monday
morning.
(Whereupon, at 11 :40 a.m., the hearing was adjourned, to recon-

vene at 10:00 a.m., Monday, July 26, 1971.)





CONSUMER PRODUCT SAFETY ACT OF 1971

MONDAY, JULY 26, 1971

U.S. SENATE,
COMMITTEE ON 

COMMERCE,Washington,D.C.
The committee met, pursuant to recess, at 10 :15 a.m. in room

5110, New Senate Office Building, Hon. Warren G. Magnuson
(chairman of the committee) presiding.

Present: Senators Magnuson, Hartke, and Pearson.

OPENING STATEMENT BY THE CHAIRMAN

The CHAIRMAN. The committee will come to order.
The Commerce Committee has had a series of hearings on the con-

sumer product safety - proposals which are a result of the 2-year
study conducted by the National Commission on Product Safety.
As you will recall, the legislation which established that commission
was engineered through this committee.
We are at about midpoint in the hearings and the public aware-

ness in this matter has been even greater than we expected. We have
had many requests by interested persons and organizations to testify,
and we want to give everybody an opportunity to insert his opinion
into the record.
I think we have made some progress in hammering out the terms

of a solid, resourceful, comprehensive product safety law.
In particular, Secretary Richardson has demonstrated a willing-

ness to meet us more than halfway in resolving problems concerning
the administration's bill.

Certain crucial issues remain, however. Uppermost among them is
the issue of the independence and integrity of consumer safety pro-
(Trams. The administration has moved to reorganize FDA and up-
grade product safety within HEW. Frankly, I don't think that is
enough.

Yes, it makes sense to house food, drug, and product safety regu-
lation and injury data collection under one umbrella. But that
umbrella ought to be opened to full public view, not packed away
under levels of bureaucracy in HEW.

Unless the administration can demonstrate otherwise, I am con-
vinced that the new Consumer Safety Administration must be made
independent of HEW, directed by an Administrator appointed for a
set term of office and confirmed by the Senate with separate Com-
missioners responsible for food, drug, and product safety. The Ad-
ministration must have the final authority on safety, without having

(339)
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to make political clearance with the Secretary or the White House,
and it must be able to take its budget needs directly to the Office of
Management and Budget, avoiding the pitfalls of departmental
ambushes.
At every step of these hearings, we need to be reminded that we are

dealing with human life and suffering. Weak standards, bureaucratic
delays, and money problems mean unchecked deaths and injuries.
Today we will hear evidence that such glaring inadequacies in

mobile-home standards have led to needless, avoidable tragedy. It is
the image of such tragedies that we must carry with us in all our delib-
erations in this legislation.
Our first witness this morning is Capt. Norman S. Terry, Assistant

to the Deputy Commander General's Office, Headquarters, School
Command, Fort Lewis, Wash.
He has experienced a tragedy with his mobile home, because of its

failure to meet adequate safety standards; an accident which may
have been averted if there was a strong Federal presence in the prod-
uct safety area.
Captain, we will be glad to hear from you.

STATEMENT OF CAPT. NORMAN S. TERRY, USATCI, ASSISTANT TO
THE DEPUTY COMMANDER GENERAL'S OFFICE, HEADQUARTERS,
SCHOOL COMMAND, FORT LEWIS, WASH.

Captain TERRY. Mr. Chairman, I am Captain Terry, presently from
Fort Lewis, Wash.
On the 23d of December, 1970, just 2 days prior to Christmas, my

wife and 21/2-year-old daughter died in a fire which trapped us in our
mobile home.
This was a 24-by-60-foot model, a 1971 model.
Having survived this nightmare, I feel that I can speak firsthand on

what might have helped me save their lives and what can be done in
the future to prevent other deaths.
The record will show that our mobile home did have two doors.

There is a mobile-home standard that states that mobile homes must
have two doors and separated by a sufficient distance.
My concept on these emergency exits is the fact that, yes, sir, these

homes do have two doors. However, they are not located in the basic
floor plan of the mobile home in such a way that a person can readily
escape in case of fire.
It is my contention that if an emergency exit similar to that in an

aircraft were available in the bedrooms, in the rear locations of the
larger mobile homes, and even the 10-foot-wide mobile homes, my
family would be alive today.
In the 10- and 12-foot-wide models there is usually a door located in

the front one-third and rear one-third of one particular size of the
mobile home.
You will notice in any of the mobile-home diagrams that the rear

door is usually located directly 'across from the washer-dryer arrange-
ment and also within a few feet of the furnace. They build these doors
and exits in a mobile home for the convenience of the consumer, rather
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than the safety of the occupants living there. If the front of these
ihomes goes up n flames and a family awakens in time, a safe exit

may be made from that door. However, if a fire starts in the furnace
area or toward the rear, the family is now safe only if it was in front
of the trailer, because the rear exit will be cut off, including the long
hallway that leads to the front of the trailer, and they will not be
able to reach either exit.
In the new double-wide models again the second door is placed

wherever the laundry room is located. This is, in fact, where the second
door on my home was located. This is plainly toward the front, near
the kitchen

' 
where there is easy access for the housewife.

In all of these models an emergency exit that opens only from the
inside could be placed at the very rear of the home, and this would
save countless tragic deaths.
Many people have asked me personally, "Why can't you get out

through a rear bedroom window? If you are cut off, just smash a
window out through the rear of the trailer and climb out through the
window."
Look at these windows sometime, and then ask that same ques-

tion. Some will work, but the majority will not. If the home has
jalousie, crank-out type windows, it is the same as being behind bars.
Once you have smashed out the glass, the aluminum frames can be
bent—but hardly broken.. These aluminum frames sufficiently block
the exit from the window as to prevent escape in case of fire or other
emergency.
These rear windows are small and usually so high off the floor that

it would make them almost impossible to get out of. I broke out a
rear bedroom window from the outside of my trailer and used a step-
ladder to enter in trying to save my family. It was a two-frame,
crank-out type window, 'and—try as only a frantic husband after his
family could—I was not able to get in.
How about the other windows in the house? During the winter

months, most homes have storm windows that seal the mobile home
tight. In a tightly closed area fire needs only to burn for a short time
when the inside area is heated and compressed to such a point that
a sudden influx of outside air causes a flareup, sucking the oxygen
from a person's lungs. This is what happened to my wife and child,
causing their instant deaths.
I was able to dash through the flames and to reach the far exit inside

the laundry room. When I opened the door to facilitate their escape.
the sudden rush of this heated, compressed air to the outside flung me,
door open, and pulled me out. However, it also sucked the air from
my family's lungs, causing instant death.
This is why the bedroom windows are so very important, as the bed-

room doors can be kept closed to keep out the fire while escape is made.
If they refuse to put a single escape-type door in the rear of a mobile
home, then the windows are second in importance: to get rid of the bars
to where a safe escape can be made.

All of these safety features are fine to help a family escape, but how
about something to slow the progress of the flames and retard the
fire?
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In all mobile homes the walls are 100-percent thin paneling, unless a
special decorative-type wall is ordered. This paneling is usually coated
with a varnish-type finish, and this just adds fuel to any fire and the
flames race through it.
In my particular mobile home, it was 100-percent paneling on the

walls, covered with a very thick coating of highly inflammable varnish.
When I came out of the rear bedroom, the entire front of the mobile
home was in such complete flames that escape was almost impossible.
It was just through the grace of God that I myself got out.
In less expensive homes this is like living in a gas can with a match

in your hand. Some sort of firebreak must be installed. An alternative
is the extensive use of fire-retardant materials on the walls and
ceilings.
I only had my home for 3 weeks, but I had installed a fireproof

artificial break on two walls. These two walls were the only ones not
completely destroyed in the fire. These walls were done strictly for a
decorative effect, and no thought of fire at that time was in my mind.
However, they were not located in an area sufficient to cause a firebreak
to keep the fire from racing the entire length of the mobile home.
I now suffer the loss of my loved ones and continually wonder if I

did everything that I could to prevent their deaths. Don't let them
have died in vain. Only a strong, enforceable law can prevent similar
tragedy from happening again and again.
Are money and profits more precious than a human life?
That is all I have, sir. If there are any questions, I will be glad to

answer them.
The CHAIRMAN. Thank you, Captain.
We think that human lives are much more precious than money in

these cases.
Where was your home located?
Captain TERRY. As far as the trailer park?
The CHAIRMAN. In what area? Was it right outside Fort Lewis?
Captain TERRY. It was right behind the McChord Air Force Base.
The CHAIRMAN. Does the base have an area for mobile homes?
Captain TERRY. No not on the post.
The CHAIRMAN. You were outside the base?
Captain TERRY. Outside the post.
The CHAIRMAN. When you moved the home in, did anyone inspect the

home with respect to whether it conformed to the rules of the area?
They usually have certain rules, don't they, in these parking areas for

homes? Did anyone inspect it at all?
Captain TERRY. No one looked at it at all, other than the mobile-

home park owner, who was only concerned with getting it situated in
the proper location in his park and seeing that the water and electricity
were hooked up to the outside connections on the mobile home.
The CHAIRMAN. But there was no inspection of any other.part of the

home?
I guess they have inspections as to sanitary facilities in a home. But

there was no inspection as to fireproofing at all?
Captain TERRY. There was no inspection whatsoever of any kind. The

trailer was moved in, and the personnel that we bought the trailer
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from, the mobile-home dealership, had the person come out, hook the
trailer up as far as hooking the two sections together. They just did the
work of hooking it together and laying the carpet.
The CHAIRMAN. Do you rent the land?
Captain TERRY. The lot is rented from a trailer-park owner, who

owns the whole park.
The CHAIRMAN. From the park owner?
Captain TERRY. From the park owner.
The CHAIRMAN. And as far as you know, there was no inspection at

all? The park owner just said, "Here is the place," and that is where
you parked your home?
Captain TERRY. That is correct.
The CHAIRMAN. You must have had some feeling or fear about the

possibilitity of the lack of escape openings from fire when you started
to install your brick walls, did you not?
Captain TERRY. Brick walls were one blocked the master bedroom,

and it was also in the family room, itself. The other one was in the liv-
ing room and was also the backing. for the wall where the kitchen range
was located.
The CHAIRMAN. Between the kitchen and the living room?
Captain TERRY. That is correct.
The CHAIRMAN. And the only two outlets were on either side, almost

directly across from each other?
Captain TERRY. That is correct.
The CHAIRMAN. HoW large were the windows in the bedroom? Do

you remember?
Captain TERRY. I can't really remember the size of those windows.

We had only had the mobile home, as I said, for approximately 3 weeks.
It was a constant state of confusion getting moved in and getting sit-
uated and getting a new trailer orientated.
The windows were small, and it was almost impossible to get out—

because I tried to get back in the windows and could not get inside.
The CHAIRMAN. Were they high on the wall?
Captain TERRY. From the inside I would have had to stand on the

bed in the bedroom to gain access to the windows. From the outside I
had to use a stepladder to get up to them.
The CHAIRMAN. What about the window in the family room? Was

that a larger window?
Captain TERRY. The window in the family room was a very large

picture-type window. It was all the way to the floor. This could have
been used as an escape.
However, the fire was at such a location that my first thought was an

exit that I could not see—and, therefore, did not know that it was
cut off.
I also didn't know about the danger of the high buildup of the heated

air that would suck the air from a person's lungs and was told later
that if I had, in fact, smashed the family-room window out, I would
not be here today.
The CHAIRMAN. What caused the fire? Do you know?
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Captain TERRY. The fire cause itself was not determined. They have
specified the location of the fire to the best of their ability, but the
exact cause is debatable.
They have ruled out any Christmas-tree lighting or such as that.

There was nothing that I know of left on the stove that was burning.
The stove was not on. The coffee pot was not on—nothing like this.
I believe it was in faulty wiring in the trailer. This I cannot prove,

because I am not an electrician.
The CHAIRMAN. What kind of fuel do you use in a home like this?
Captain TERRY. The home was entirely electric. It was an all-electric

home.
The CHAIRMAN. Is that from from an outside outlet?
Captain TERRY. It comes in from an outside power connection.
The CHAIRMAN. Are thereta,nks outside?
Captain TERRY. No, sir, there are no tanks. It was all electric.
The CHAIRMAN. You see so many of these homes with heating tanks.
Captain TERRY. Many homes are connected to propane or butane

gas.
The CHAIRMAN. But this was not?
Captain TERRY. No, sir. It was totally electric.
The CHAIRMAN. Did the people who sold you this home make any

test of the major wiring into the area, whether it might be that the
addition of one home might overload it?
Captain TERRY. No tests were made of any wiring. When the home

was delivered, the electric furnace would not work, and we had to
badger the firm, the dealer, for approximately 4 days before we could
get somebody out there to repair the furnace.
The CHAIRMAN. But nothing was said about whether the conduits

from the main electric line, which would probably be down the street
or some distance away, might be overloaded?
Captain TERRY. There was no mention of that.
The CHAIRMAN. Were there other all-electric mobile homes in the

area?
Captain TERRY. The one next door to me was another 24-foot-wide,

and it was all-electric. However, I didn't know anybody else in the
area due to the short time we were there.
The CHAIRMAN. Did it have an electric tripping system?
Captain TERRY. In the back bedroom it came with circuit breakers

that would automatically trip.
The CHAIRMAN. When it gets overloaded, they are supposed to

trip?
Captain TERRY. That is correct.
The CHAIRMAN. But that was in the. home?
Captain TERRY. That was inside the home. We had circuit breakers

inside the home.
The CHAIRMAN. What was the total damage dollarwise ?
Captain TERRY. It was a $14,500 mobile home. It was completely

destroyed, together with the complete contents.
The CHAIRMAN. Did the fire spread to other places?
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Captain TERRY. No. The fire department got there and contained
the fire. The damage was strictly to the mobile home itself and just
slight heat damage to my automobile next to it.
The CHAIRMAN. Was that Fort Lewis Fire Department?
Captain TERRY. It was the Lakewood Fire Department that an-

swered the call.
The CHAIRMAN. On the base?
Captain TERRY. No, off base.
The CHAIRMAN. I'm sorry. I didn't hear you. Which fire depart-

ment came?
Captain TERRY. The Lakewood Fire Department.
The CHAIRMAN. And they haven't yet made any report as to the

cause, as far as you know?
Captain TERRY. As far as I know.
The CHAIRMAN. But overloading and the wiring system were sus-

pect?
Captain TERRY. Yes, sir.
The CHAIRMAN. I have no further questions.
We all sympathize with you about this tragedy that could have

been averted. It seems to me that the windows ought to open easily
in any of these mobile units so that they can be opened quickly.

Captain TERRY. This is my contention also. They should be located
in the rear of the mobile home, where you could close that door and
break out the windows for easy access.
The CHAIRMAN. There was no door in what I would call the front

or the rear, just on each side?
Captain TERRY. On each side in the front one-third of the trailer. The

rear bedrooms had no access whatsoever to the outside.
The CHAIRMAN. Your home was a Boise Cascade, was it not?
Captain TERRY. That is correct; the Itec Brookwood model.
The CHAIRMAN. Most of the other mobile homes have about the same

arrangement, don't they?
Captain TERRY. Yes, sir.
I have three diagrams, of which you have copies.
The CHAIRMAN. We will put those in the record.
There is one here from the Wickton Homes which are also large

mobile homes.
Captain TERRY. On the Wickton Homes you will also notice that

the range and kitchen areas are located right adjacent to the wall of
the bedroom. It is on the same wall.
The CHAIRMAN. On one of these, except for the living room and a

small dinette, the only way you could get out is through a very small
entrance?
Captain TERRY. That is correct, sir.
These are extremely dangerous homes, in my estimation.
The CHAIRMAN. That would tie up three bedrooms and dressing

rooms, and even the kitchen and the breakfast nook in one of them, if
you couldn't get out of some of the windows.
(The diagrams follow.)
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The CHAIRMAN. Senator Hartke, do you have any questions of the
captain?
Senator HARTKE. No questions.
The CHAIRMAN. We appreciate your coming here and telling us

about this.
We are going to try to find out how many such homes there are. I

suppose we will be able to get the statistics.
We will also try to find out how many fires have occurred in mobile

homes throughout the United States which have caused injuries or
deaths, or both.
There seems to be the inability of the occupants to escape from

them in emergencies and we want to know whether the. design is a
complete entrapment of the people inside.
We knew about your case because it happened in my area. I am

sure we will find many cases similar to this one.
I do hope that, even before there can be some action by an inde-

pendent commission which we hope to establish with authority to
promulgate safety standards, the manufacturers might take a long
look at what they are putting out right now. They may be able to
change a window or otherwise provide the possibility of exit no matter
where you are in the mobile home.
Captain TERRY. Just a slight modification in the bedroom, as far as

either a fire-exit door or a change in the type of window, would make a
complete difference. It would cost the manufacturer a minimal sum.
The CHAIRMAN. All right. Senator Hartke has no questions.
We thank you very much, Captain Terry.
Captain TERRY. Thank you,Mr. Chairman.
The CHAIRMAN. We have the assistant State fire marshal of the

State of Washington, Mr. Rex Jordan. We will be glad to hear from
you.

STATEMENT OF REX JORDAN, ASSISTANT STATE FIRE MARSHAL,

OLYMPIA OFFICE, INSURANCE BUILDING, OLYMPIA, WASH.

Mr. JORDAN. Mr. Chairman, and members of the committee, I would
like to present 
The CHAIRMAN. First, let me ask you, Rex, were you familiar with

this tragedy just described?
Mr. JORDAN. Yes, I am, Senator.
Our office does fire investigation, and we did investigate this fire.
I would like to enter into the record, a file dated July 26, 1971, en-

titled "Mobile Home Hearing," at this time.
I will briefly recap the contents of the file, if that would be

acceptable.
The CHAIRMAN. We will put in the record the documents and your

index of documents in full:'They are the findings of the fire as the
result of the mobile home hearing held on January 6.
Was that this particular one?
Mr. JORDAN. Yes, sir.

1 See p. 377.
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I would like to read into the record a statement of Karl Herrmann,
Washington State insurance commissioner and fire marshal. [Reads:]
My primary concern is to save lives and prevent serious injury. The recenttragedy at Lakewood, Wash., which claimed the lives of a mother and the smalldaughter of a captain in the military service, has brought the need for saferconstruction of mobile homes to the attention of my entire department withshocking impact.
In serving in dual capacity as insurance commissioner and fire marshal of theState of Washington, I have reviewed the records of fires, including life safety,and the property damages and losses as reported by insurance companies.The fact that the loss-to-value ratio in mobile home fires is several times thatof permanent dwellings and that total losses are far more common is, in myopinion, positive evidence that much is to be desired in better, safer, and morefireproof construction standards.
The State of Washington has little control over these standards because mostmobile homes are manufactured elsewhere and shipped into the State. We needstronger Federal regulation in this field.
I have appreciated Senator Magnuson's interest in our situation, and I willcontinue to work in close cooperation with him in his efforts to establish betterminimum fire and life safety requirements for mobile home construction aswell as other safer consumer products pertaining to fire and life safety.Mr. Rex Jordan, chief State fire marshal, will testify before the Senate Com-merce Committee and give full details on this situation as it pertains to Wash-ington State.
My department stands ready to serve in every manner possible to supplementthe regulations and provisions of Federal law that may result from thesehearings.

The CHAIRMAN. We thank the insurance commissioner, Mr. Herr-mann, for that expression of opinion.
Mr. JORDAN. Thank you, Mr. Chairman.
The CHAIRMAN. Do you have a statement yourself?
Mr. JORDAN. Yes, sir.
The CHAIRMAN. Where is that?
Mr. JORDAN. I would like to briefly recap the findings and recom-mendations of the public hearing.
If I might, Mr. Chairman, I would precede that with a recap. Therewas a notice of hearing mailed out December 30. It went out to approx-imately 150 interested persons in the State, as well as to the newsmedia. It was a notice of hearing dated January 6, 10 a.m., LakewoodCenter, Wash. [Reads:]
The Washington State fire marshal, by authority of ROW 48.48, has scheduledan informal hearing into the recent Lakewood mobile home fire in particular,and other mobile home fires in general.
This is not an inquiry into the cause, but rather the factors which contributeto the spread, severity and overall damage resulting from fire and the hazardspresented to life safety, as well as current design, construction and placement ofmobile homes and regulations pertaining thereto.By this letter we are inviting you and any other interested persons to attendand present testimony which you feel is pertinent to this hearing. If you desire,you may submit written material which will be read into the record of the hearing.
.The hearing was held, as called for, on January 6 at the LakewoodFire Department, headquarters station, as called by Washington StateFire Marshal Karl Herrmann. The purpose was to inquire into thefactors involved in the recent mobile-home fires occurring in the areaand throughout the State, the most recent of which claimed the lifeof a young mother and her daughter on December 23 in a mobile-homepark near Lakewood.
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Representatives of the fire service, governmental agencies involved
in mobile home regulation, the mobile home industry itself and the re-
lated sales, service and delivery business, operators and owners of
courts and parks, and representatives of the public in general were
invited to attend and give testimony. The hearing was open to the
public and all the various segments were well represented, with ap-
proximately 80 registering as interested parties.
I might break that down, Mr. Chairman, that of the 80, 21 percent

were of governmental or regulatory agencies, 40 percent were from
local fire service agencies, and 31 percent represented the trailer in-
dustry; 2 percent were interested private parties, and 6 percent were
insurance companies and news media. So I think we had a fairly good
balance between public safety and the trailer industry.
Prepared testimony, informal statements, comments and suggestions

were all accepted and duly recorded. These were studied and evaluated
by the State fire marshal and the following facts established.
I won't read each of these, sir, because they are in the record, unless

you would like to come back to them.
Relating strictly to the pending legislature, I will call your attention

on page 1, to paragraph 2. The mobile home industry, in its phe-
nomenal growth from a fairly insignificant specialty to one of the
major suppliers of single-family homes, has not had the benefit of long
years of experience in design and construction, resulting in a lack of
adequate knowledge as to safety features needed and a less than satis-
factory degree of quality control in certain instances in mechanical
and electrical installations.

3. Regulatory agencies have not kept pace with the growth of the
industry and nationally recognized standards were slow in develop-
ment, incomplete in scope, and irregular in application and enforce-
ment, resulting in confusion, contradiction and frustration to the build-
er
' 

vendor aaconsumer alike.
4. Through the joint efforts of an organized mobile home industry

and various research, regulatory, and governmental agencies, model
minimum standards have been formulated, sufficiently broad and com-
prehensive in scope to provide a reasonable degree of standardization
quality, and safety consistent with building codes governing conven-
tional structures, if uniformly adopted, applied, and enforced.

5. Enforcement of minimum standards by State agencies have not
been fully effective, due to the inherent, unique feature of the mobile
home—its mobility; being built in one location and then moved, as a
finished product for sale and use, to another. Continuous progress in-
spections during construction by the numerous State or local regula-
tory agencies in whose jurisdictions the units may later be sold in is
impractical and occasional spot checks have not proven satisfactory.
Voluntary compliance by all builders has not been obtained, possibly
due in large to the pressures of competition.

6. Fire loss statistics have begun to emerge that indicate that the
life loss per fire and the dollar loss per fire is many times that of the
conventional dwellings; the most common reasons given by fire officials
being more readily combustible construction, higher flame-spread rat-
inffs of interior finishes, lack of fire stops in concealed places, and in-
adequate means of emergency exit.
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7. Locally, Washington regulations are far ahead of the national
norm in design, construction, and mechanical standards, but have not
kept pace with life safety requirements in the event of fire. Exit ar-
rangements are not in conformance with nationally recognized stand-
ards for mobile homes but rather, use terminology from conventional
building codes for door requirements, omitting the companion emer-
gency exit and rescue requirements for windows in sleeping areas.

8. Numerous local fire officials have made inspections, surveys, and
investigations and are aware of many of the existing problems but
other than voicing their objections and warning of inevitable results,
are seemingly helpless to obtain satisfactory corrective results.
After carefully weighing all testimony presented, in addition to the

previous record, statistics, and reports available, giving due con-
sideration to all sides of the problem and trying to remain neutral
without prejudice toward any one or any segment involved, the Wash-
ington State fire marshal hereby makes the following recommen-
dations:

1. The entire mobile home industry, either collectively or individu-
ally, should be encouraged to voluntarily adopt the standard for mo-
bile homes as published by the National Fire Protection Association,
as the guideline and minimum standard under which their products are
designed and constructed.

2. An appropriate Federal agency should be empowered and charged
with the responsibility to require and enforce compliance with the
aforementioned standard for any mobile home designed or intended
for transport interstate.

3. The committee for the standard should review fire cause and loss
factors involving mobile homes, and compare the data and knowledge
so gained to existing requirements in the standard, to determine areas
in need of strengthening, clarifying, or expanding, such as:

A. Combustibility standards for all structural and finish mate-
rials, rather than merely flame spread of interior surfaces.
B. Extending flame-spread requirements to include standard

equipment furnishing and fixtures.
C. Evaluation of present flame-spread ratings, established the

same for mobile and conventional homes alike, to determine if
mobile homes present a special hazard and should be required to
maintain a lower flame-spread rating to accomplish the same
overall relative degree of fire safety to occupants.
D. Require doors, escape panels, or windows designed for emer-

gency egress or rescue from all sleeping areas.
E. Define design requirements to provide fire separation be-

tween sleeping areas and the other portions of the mobile home,
so as to be able to exit from all sleeping areas through individual
or a common door without having to enter or pass through other
portions of the structure.
F. Requiring or at least recommending some means of automa-

tic detection of heat, flame, smoke, and/or products of combution
and provisions for alerting the occupants.
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4. More research should be done on present methods of testing
surface burning characteristics of finished materials to see if these
limited fuel/heat tests are really indicative of the conditions en-
countered in an actual fire, or if simulated full-scale testing methods
should be developed and implemented.

5. The Washington State mobile home regulatory agency, the De-
partment of Labor and Industries should revise their present stand-
ards to conform with the standards for mobile homes, insofar as fire
and life safety requirements are concerned, and go beyond the stand-
ard where it is felt that weaknesses or omissions exist, and should
utilize their inspection and enforcement procedures to the utmost in
discovering violations, sdeking corrections, and punishing violators.

6. The Washington State fire marshal and the fire service in gen-
eral, should cooperate with, assist, and support the Department of
Labor and Industries in their efforts to formulate, adopt, promulgate,
and enforce reasonable minimum standards for fire and life safety in
mobile homes, consistent with standards adopted or recommended
for other types of structures or occupancies.

7. The fire service should encourage municipalities or governmental
subdivisions to adopt the standards for fire protection in trailer courts,
as published by the National Fire Protection Association, on a local
level and empower the fire department or other local agency respon-
sible for fire protection, to enforce it.

8. All agencies or individuals having an interest in mobile homes,
whether through the man.ufacture, sale, service, use, or regulation
should join efforts in a campaign to educate the general public in
proper safeguards and emergency procedures related to fire preven-
tion, fire detection, fire suppression, and life safety in family homes,
regardless of whether it be a mobile home, conventional home, single-
family or multifamily occupancy.

It is the opinion of the Washington State fire marshal that sub-
stantive compliance with these recommendations will do much to
improve the image, safety, and fire loss record of mobile homes and
greatly increase life safety of the general public.
Mr. Chairman, we have in the file submitted to the committee some

fire loss statistics, which, unless you would like to compare these at
this time I would pass over at this time, and come back to a little
later, and explain some of the standards.
I do have some copies of some photographs that show some of the

things I have just mentioned as a matter of recommendation.
The CHAIRMAN. Before you do that, I would think that we would

like to dig a little deeper into this.
You say that there are some voluntary standards that have been

set up by the mobile home manufacturers.
Is that the trade association for the industry?
Mr. JORDAN. They have an association; yes, sir.
There are standards established 
The Chairman. We will hear from one of them today?
Mr. JORDAN. I am sure we will.
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The CHAIRMAN. Those are voluntary, is that correct?
Mr. JORDAN. Voluntary acceptance, I believe.
There is a National Fire Protection Association Standard, spe-

cifically 501(b) published in 1968, revised and being readied for issue
now. However, it is held up in committee, or it would have been out in
1971. I am sure it will come out shortly.
It is contained in exhibit 12 of the file that is presented. It talks about

the design of the exits, the location of the exits and the window sizes.
The argument that has been used in some Stales in the past is that a

mobile home is no different than a dwelling.
That is not true. A mobile home is different than a dwelling if the

dwelling is built under one of the model codes, or under the Life Safety
Code, 101, as published by the same National Fire Protection Associa-
tion. The code standard in the State of Washington, and some other
19 States 'happens to be the uniform building code as issued by the
International Conference of Building Officials, one of four nationally
recognized codes.
The CHAIRMAN. If you build a mobile home in the State of Wash-

ington, it will be subject to the regulations that have been laid down
by the insurance commissioner and yourself, is it not?
Mr. JORDAN. It would be by the State of Washington, Mr. Chairman.
The CHAIRMAN. Are those a matter of law, or a matter of regula-

tion?
Mr. JORDAN. In our State it is a matter of law, and the Depart-

ment of Labor and Industry writes the standards.
The CHAIRMAN. A State department?
Mr. JORDAN. Yes, sir.
The CHAIRMAN. There are some mobile homes being built in the Stateof Washington are there not?
Mr. JORDAN. 'Yes, sir.
The CHAIRMAN. Do you inspect them and see that they are con-forming to the regulations?
Mr. JORDAN. Our particular State has regulations. They are alsoregulated so that if they are sold within the State, they must carrya State tag.
However, the point I wished to make, Senator, was this: The re-quirements for exits in the national standard call for two doors lo-cated remote from each other. The requirements under model build-ing codes, and under the Life Safety Code for an ordinary one- andtwo-family dwelling, which is comparable to a mobile home, requiresthat in a sleeping area, unless you have a door that exits directly tothe outside—and this is found in the documents in the file—you haveto have a window not higher than 4 feet above the floor, with anarea of not less than 5 square feet, with no dimensions smaller than 22inches in the opening size.
The CHAIRMAN. Is that the State regulation?
Mr. JORDAN. No, sir that is a building code regulation for a one-family dwelling, that is built in the State. But in the mobile homeindustry and in the mobile home construction, that feature is notfound. You don't even have to—technically under the mobile home
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standard—have a window that opens in a sleeping home area, if you
have a ventilating system.
If you do not have a ventilating system in a mobile home, then

you have to have a window that opens. But there is no minimum size
and this is what we allude to in the fact of comparable standards
equal to those of an ordinarily constructed dwelling.
In States that do not have building codes—
The CHAIRMAN. Who looks at these places, anybody?
You say they are in the city of Tacoma. It was in Lakewood in this

case. Does anyone inspect them when they arrive at the site and
say, "Mr. So and So, or Captain Terry, I would suggest that you get
this changed, because this is a fire trap?"
Does anybody look at them when they come in?
Mr. JORDAN. They are brought into our State under a labeling

system.
The CHAIRMAN. But obviously that is not working.
Mr. JORDAN. Because the standards are not adequate for the basic

design.
The CHAIRMAN. And that is why you are suggesting Federal

standards?
Mr. JORDAN. Yes.
The CHAIRMAN. Let's say the Product Safety Commission set the

standards by regulation. They would have to build them that way and
if they did not, then they would violate those regulations, by moving
in interstate commerce, which most of them do.
We could have penalties and make them strong enough to force

compliance, as well as inspection frequent enough to make sure that
they manufacture them in accordance with some minimum safety re-
quirements on fire.
Mr. JORDAN. They should be equal to those of an ordinarily con-

structed single-family dwelling bp ilt under a model code.
The CHAIRMAN. If Captain Terry had built a home there, I suppose

there would have been an inspector to look at it?
Mr. JORDAN. He would have had to provide a bedroom with a door

to the outside, or a proper window.
The CHAIRMAN. And the contractor would have to look at the plans

before they could get the building permit approved.
When you bring in a mobile home, there is nothing to approve. It

just comes in.
Mr. JORDAN. In the State of Washington, Senator, we do have more

restrictions and probably more regulations than some other States. I
am not qualified to speak on a Federal level.
The CHAIRMAN. I applaud the State for having a little better regu-

lations, but obviously they are not enough.
You agree; don't you?
Mr. JORDAN. Yes, sir. That is why we asked for Federal assistance.
I might point out at this time, sir, that I have some pictures that

will illustrate this, if you would like to see them, If not, I will leave
them for the record.
The CHAIRMAN. We will put them in the record.
(The pictures follow:)

66-631 0 - 71 - pt. 1 - 24
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FIGURE 1—Detlamination of interior wall and ceiling materials caused by ex-
posure to heat, creating increased surface area and multiple layers of thin,
combustible material for fire to feed upon. There was no actual burning in this
area yet and the heat development had not reached a high enough temperature
to even distort the fragile light bulb on the ceiling or crack the plain-glass
window directly beneath it, the two items that always fail first in fires in
conventional dwellings.
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FIGURE 2—A typical hollow-core interior door, showing the 1/4" hardboard facings

and corrugated fiberboard filler. Burned areas were snapped off by hand by the

photographer to illustrate construction.
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FIGURE 3—Interior partition wall, showing results of fire exposure. Fire origi-
nated in approximately the spot where the photo was taken, extending along the
ceiling and through the wall. Fire damage on both sides of the wall was about
equal, indicating that the wall did not retard the spread for even a short period
of time. Hole at bottom of wall resulted from burning material at top of wall
falling through the entire length of the non-firestopped void between the wall
surfaces and then burning back out through the wall on both sides.
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FIGURE 4—Opposite side of wall from photo #3. The lone adult occupant, a yo
ung

mother, had only minutes before, left the front room was in the rear bedroo
m

preparing for bed when she smelled smoke. She went toward the front but
 was

unable to proceed past the living room, as it was involved in fire. She ba
cked up

three or four paces to the center bedroom when her three month old ch
ild was

sleeping in a crib, as per photo. Fire was already coming through the up
per part

of the wall, directly over the crib. She snatched up the child and was
 able to es-

cape by way of the rear exist door in the back bedroom.
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FIGURE 5—Exterior of mobile home, as described in photos 1, 3, 4. Exiting was by
way of rear door, concealed behind power post. The door was left open, provid-
ing draft and drawing fire toward rear of mobile home. Also illustrates typical
jalousie windows used in mobile homes, not meeting the intent or requirements
of windows in sleeping areas of conventional homes or buildings.
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FIGURE e—Anothecr mobile home, illustrating jalousie windows, as de
scribed by

Captain Terry.

The CHAIRMAN. We are trying to learn how we can establish not

minimum uniform regulations which this committee could probably

recommend to the Commission, but also how we can enforce them in

interstate commerce, in conjunction with you people who also have

some good State laws in the State of Washington.
You think they are better than some States. We could bring the

States that are way down, up to some minimum level.
Mr. JORDAN. They should all be at an equal level of single-family

dwellings.
The CHAIRMAN. You could do better with the enforcement.
Mr. JORDAN. Yes, sir.
The CHAIRMAN. You can still make a mobile home that has some

minimum fireproofing and complies with the regulations.
Sometimes the things that they put in it will completely negate

that; isn't that true?
Mr. JORDAN. Yes, sir; you can build—the mobile home industry is

comparable to the history that was experienced in ordinary dwelling
construction.
Going back a few years, we had what we called balloon construction

in a frame building, dwellings as well as apartment houses and pub-
lic buildings, which meant no firestops in the wall. If anything hap-
pened, it went into the wall and up through the attic and spread
throughout the building, depending upon its configuration.
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This was changed because of problems with life safety.
The mobile home industry in certain areas, do offer as options,

certain types of interior finishes and location of doors. They have ad-
mitted in a letter that came from the association, that at one .of
their large annual mobile home displays, they had some 88 companies
that showed. There were 88 homes displayed, and every one of them
had at least two doors, and some of them, three.
But in the testimony we received, they may have two doors, but

located as you have seen from the captain's diagram and others that
are of random sampling.
The CHAIRMAN. Why do we let a home like that come in the State

if they have the doors wrong?
Mr. JORDAN. The standards say 501 B and ANSI A119 point some-

thing—they say two doors located remote from each other.
The CHAIRMAN. But I say they technically complied?
Mr. JORDAN. We ought to qualify one thing.
The single wide trailers, as we have surveyed them, generally have

a door at the front and one at the back, discounting the window
problem and so on. I have a photograph of one.
The CHAIRMAN. I think that all of this—and I am sure we will find

this proven as we move along—shows again the inadequacy of volun-
tary regulations by the industry people.
Mr. JORDAN. I agree.
The CHAIRMAN. We have run into this in this committee in all

facets of safety. Flammable fabrics are a good example.
They were going to do great things. We passed a bill in 1953, and

the industry was going to do things voluntarily. They did not have a
meeting for 12 years until I reintroduced another bill. Then they had
a meeting the next day.
I suppose the industry plea here will be that there are some who

want to comply and would want to do the thing, and the plea will be,
"Leave it to us, and we will get it done."
I am interested to see how much of this is going on all over the

United States.
We have had some other fires at home, of course, and I suppose this

is true all over. They offer to do something about it voluntarily, but it
never happens.
Mr. JORDAN. We would not want to imply that all manufacturers

don't want to cooperate.
We did have some interesting letters. One of the major insurance

companies in the country distributed this report nationwide, and we
do have replies that they are very much concerned.
We have had some violent letters of disagreement that challenged us

for even having the hearing in the first place.
Of course, that is the democratic process. We did make recommenda-

tions to the National Fire Protection Association for the 1971 change.
The CHAIRMAN. We appreciate getting your recommendations here,

and they are good. But the industry hasn't carried them out and they
haven't adopted them, have they?
Mr. JORDAN. They did not adopt them, or carry them out, and we

were not contacted to further present our case.
The CHAIRMAN. That is the problem.
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Mr. JORDAN. Mr. Chairman I would like to spend just a minute and

show, you this construction. We appreciate very much this opportunity

of appearing before you, and would urge some Federal legislation.

The CHAIRMAN. I think we are doing much better over the years.

The Coast Guard has some pretty tough regulations on fire protec-

tion for boats, and people living on boats, of which we have a great

number at home. They go .in there and take a look at them. If they

are not reasonably safe, they just tell them to move out.
You read every day about some boat blowing up because of fumes

collecting from the engines.
The mobile-home industry is getting to be a large one.
Mr. JORDAN. It is a very large and important industry.
The CHAIRMAN. It is very important to a lot of people.
Mr. JORDAN. I believe 400,000 mobile homes were sold last year.
The CHAIRMAN. We looked upon the mobile-home industry as try-

ing to help solve part of the housing problem. In order to do that,

maybe we are creating another crisis.
If they won't adopt these views voluntarily, then they will have to

deal with some regulations across the board, nationwide, because they

are all in interstate commerce.
Obviously, even the regulations now in existence have not been

enough. I have no doubt that the Terry tragedy was a case of over-

loading that wire system. That is what happens.
You know how many fires are caused in that manner.
Mr. JORDAN. We have had a severe problem in the wiring systems,

and use of aluminum connectors.
The CHAIRMAN. Nobody checks those things.
Mr. JORDAN. Our State does not now permit aluminum connectors.
The CHAIRMAN. When a person operates a mobile home lot, do they

have to get a license in our State?
Mr. JORDAN. You can only sell those units that are tagged.
The CHAIRMAN. That is within the city?
Mr. JORDAN. It does not matter if it is the city or county. They have

to be licensed and tagged.
The CHAIRMAN. What are the qualifications for the license?
Mr. JORDAN. Very minimal on fire and life safety, quite stringent

on structural.
The CHAIRMAN. Are you short of inspectors?
Mr. JORDAN. Our agency does not inspect.
I would imagine the inspection personnel would be adequate in the

agency. I can't speak for them.
The CHAIRMAN. They are usually short.
Mr. JORDAN. Everybody is short in Government, but you wonder

sometimes if that really is true.
The CHAIRMAN. I regret that I have another engagement, an im-

portant meeting concerning transportation, which I must attend at

this moment.
We will recess briefly.
Senator Hartke will be here momentarily, and I will return as

quickly as possible.
(Whereupon, at 11 :15 a.m., the hearing was recessed, to reconvene

at 2 p.m., this same day.)
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AFTERNOON SESSION

Senator HARTSE (presiding). The committee will come to order.The next witness will be Mr. Larry C. Davenport, Washington af-fairs associate, Mobile Home Manufacturers Association. With himwill be Henry Omsom.

STATEMENT OF LARRY C. DAVENPORT, WASHINGTON AFFAIRS
ASSOCIATE, MOBILE HOME MANUFACTURERS ASSOCIATION,
ARLINGTON, VA.; ACCOMPANIED BY HENRY OMSON, STANDARDS
DIRECTOR

Mr. DAVENPORT. Good afternoon, Senator Hartke. My name isLarry Davenport, I am Washington affairs associate for the MobileHomes Manufacturers Association. I also represent the Trailer CoachAssociation, which is a regional association having members pro-ducing mobile homes west of the Rockies. Jointly the two associa-tions represent manufacturers who build approximately 75 percent ofall the mobile homes manufactured in the United States.The Mobile Homes Manufacturers Association standards direc-tor, Mr. Henry Omsom, is with me this afternoon. After I have madesome comments excerpted from our testimony, and if it is permissible,I would like to have him respond to some of the earlier testimony re-garding technical matters and the standards for mobile homes.Of course, we would be happy to try to answer any questions youmight have after that.
We are pleased to have the Opportunity to speak to the subject ofconsumer product safety standards inasmuch as our associations orig-inally cosponsored the American National Standards Institute Stand-ard No. A119.1 which was adopted in 1963. We now share thesponsorship with the National Fire Protection Association whichreferences it as Standard 501 B.
This standard covers plumbing, heating, electrical, and structuralsystems for mobile home construction. It has been adopted wholly, orin part, by 28 States and is required as a condition of membership inboth the associations which we represent. A list of the States whichhave adopted this standard is attached. The States of Washingtonand Indiana have adopted this standard as State law. They do notrequire inspection in the State of Washington. However, they do re-quire certification that the home was built in compliance with thestandard.
I am not sure of the status of Indiana. Their law was just passedrecently, but Mr. Omsom may know the answer and can refer tothat later.
The National Fire Protection Association and American NationalStandards Institute (formerly the United States of America Stand-ards Institute) are widely recognized by State and local enforce-ment officials. One of the most widely respected standards of these twoorganizations is the National Electrical Code which includes provi•sions for electrical installations in mobile homes.
The mobile home construction standard was developed by a broadcommittee of ANSI and many organizations had the opportunity toexpress their interest and vote in the development of it.
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Among the groups participating in the creation of the s
tandard were

the Public Health Service, Federal Housing Administrat
ion, National

Association of Home Builders, National Bureau of Stand
ards, Build-

ing Officials Conference of America, Underwriters La
boratories,

American Gas Association, International Association 
of Plumbing

and Mechanical Officials, the Fire Marshals Associa
tion of North

America, and many other professional and trade grou
ps.

Both the Department of Housing and Urban Develo
pment and the

Veterans' Administration require the standard as a co
ndition of par-

ticipation under their mobile home loan programs. Du
ring 1970 our

organization hired additional staff and instituted a p
rogram aimed at

having the A119.1 standard adopted in any State w
hich does not

have a mobile home construction standard.
Of particular concern to the various States—and an ar

ea of wide mis-

understanding—is the safety of ,a mobile home in the even
t of fire. Com-

parison of the A119.1 standard with the Uniform B
uilding Code,

which serves as a guide for dwelling construction in ma
ny parts of the

United States, will help to clarify some of the existin
g misconceptions.

For instance, the A119.1 standard under part I, secti
on 8.3 states:

Mobile homes shall have a minimum of two ext
erior doors located remote

from each other. Doors shall be designed for ext
erior use, and in no case be less

than 24 inches wide. Exterior doors shall permit 
opening from the inside by the

simple operation of a single knob or lever.

By comparison, the Uniform Building Code requires two
 doors only

when the occupancy of the structure exceeds 10 people a
nd the size of

the dwelling exceeds 3,000 square feet in area.
Part I, section 7.3 of the mobile home standard states:

In all habitable spaces, interior exposed ceiling
, wall, and partition surfaces

shall be faced with materials whose flame spread 
classification shall not exceed

Class C as defined in Section 6-2114 of the Code 
for Safety to Life From Fire

in Buildings and Structures, NFPA No. 101-1967 (fl
ame spread at more than 75

but not more than 200) when tested by the Standard
 Method of Test for Surface

Burning Characteristics Building Materials (USAS A
2.5-1963, AST'M E84-67,

UL 723-1960, NFPA No. 255-1966).

By contrast, the Uniform Building Code does not require 
class C

materials for interior finishes. Obviously, a mobile home bui
lt to this

requirement would also exceed a conventional dwelling whe
n a com-

parison of flammability of interiors is considered.

Part 'II, Section 6.3.2 of the A119.1 standard states:

Fuel-burning heat-producing appliances, except ranges
, ovens, and illuminat-

ing appliances, shall be designed or installed to provide
 for a complete separa-

tion of the combustion system from the atmosphere o
f the mobile home. Oom-

bustion air inlets and flue gas outlets shall be listed or 
certified as components

of the appliance.

Again, by comparison, none of the model codes for convent
ional

housing presently requires this type of heating installation which
 has

proven to be quite effective in the prevention of loss of life.

While we feel that advances in mobile home construction an
d the

writing of standards have been significant, we are by no means s
tand-

ing still in these areas. The ANSI standard is extremely viable an
d

is subject to continual review. The latest revision is scheduled to
 be

in print and available around September 15, 1971. As soon as the
y

are available, we would be pleased to provide copies of the late
st

revision to the committee and staff.
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I might say that the association's response to the job, or the in-dustry's response to the job of creating standards, was done to fill avacuum. We are not interested in the enforcement business but in theabsence of the assumption of this responsibility on the part of thevarious States, the association had to get involved in this activity.
We are willing at any time to abdicate this responsibility in favorof the States. We would hope they would take standards, such as thevoluntary standard which was created by industry and interestedparties, and promulgate it. We did, in fact, create a State legislativeoffice in our association to help accommodate this extension ofstandards.
The mobile home industry is fortunate that certain of its leadersrecognized the necessity for a construction standard in the late 1950'sand started the standards program which led to adoption of A119.1in 1963. We feel that the buyer confidence which it generated hasplayed a significant role in the. subsequent growth of the industry.While our support for product safety standards is a matter of rec-ord we, nevertheless, feel that the method by which they are promul-gated and enforced is extremely critical. Also, those approving orcreating standards at the Federal level should be charged with theobligation of determining whether any proposed standard is reason-able and appropriate for the product being affected and, further,determining the extent to which any such standards will advance theintended purposes of the Act.
Experience with other Federal safety programs has taught us thatzealousness in behalf of consumer safety is not a virtue in and of it-self, espescially when it leads to unnecessary standards which do nottake cognizance of all readily available data.
It would appear at this juncture that HEW is capable of handlingthe collection and disclosure of information related to consumer prod-uct risks without the creation of yet another consumer agency.The President's office, FTC, HEW, and DOT, among others, haveprograms designed to protect the consumer's interest.others, have programs designed to protect the consumer's interest.The creation of a Consumer Product Safety Commission appearsto be unnecessary in view of the mechanisms which already exist andare capable of being adapted to facilitate product safety.If, however, the Congress is intent upon having a separate Gov-ernment entity to deal with product safety, perhaps it would be worth-while to consider bringing all of the consumer product safety activi-ties under one agency. In this way communications and coordinationmight be improved and, further, future activities could be evaluatedin the light of the capabilities of a single agency rather than several.Mr. Chairman, the Mobile Homes Manufacturers Association andTrailer Coach Association appreciate the opportunity to express theirviews here today. This concludes our formal statement. We would bepleased to try to answer any questions which the committee mighthave at this time.
I would like to ask if it is OK if Mr. Omson might relate this tosome of the earlier testimony.
Mr. OmsoN. Thank you.
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Senator, as far as your particular State of Indiana is c
oncerned, the

law is in effect and has been signed by the Governor. Ho
wever, the

effective date of it is January 1, 1972. The rules by wh
ich it will be

enforced are still in the development stage at the State capit
ol building.

We have this year had cause to have legislation introdu
ced in. some

15 States, of which we could make a list available to the 
committee if

the committee so desires.
Senator HARTKE. That will be made part of the record at 

this time.

(The information follows:)

States that have signed A119.1 into law this legis
lative session

Alaska 
*357

Colorado  
#70

Indiana  
#1326

Maryland 
#559

Minnesota  
#778

Montana  
#429

North Dakota 
#1147

South Carolina 
#1383

States where A119.1 has been tabled or referred to ne
xt session

Kansas  
#1280

Massachusetts  
#2983

Missouri  
#368

Oklahoma 
#376

West Virginia 
#1130

Mr. 0110031. We can successfully say that we have six 'Stat
es that

had adopted it this year since the introduction through our 
'State

legislative department.
One comment I would like to offer in rebuttal, if you will, o

f some

of the testimony this morning was that it seemed to me 'as I was sitt
ing

there listening that there was quite a bit of comment with rega
rd to

windows and their accessibility.
One of the statements in the standard that I would like to r

ead I

believe will illustrate the point. This is in the ANSI stan
dard that

has been discussed and is in force in the State of Washington. It
 says

this about habitable rooms:

Habitable rooms shall be provided with windows or do
ors in which total

glass area is not less than 10 percent of the floor area.

This happens to be standard in all the building codes in the Unite
d

States including that which we have checked.
It also says:
An area equivalent to not less than 5 percent of the floor ar

ea shall be avail-

able for unobstructed ventilation.

What this means is that half that window has to open or be a
vail-

able to open. This, too, is a little more restrictive than you will f
ind

in the average building code.
The standard itself, really, in rebuttal, is a good standard if i

t is

properly enforced. But enforcement is the key to anything. You 
can

have all of the rules, the laws, that you want in the country but i
f

nobody enforces them they are no good. We try to enforce them 
for

our membership in lieu of the States or somebody else enforcing them
.

Thank you.
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Senator HARTKE. I was not here this morning when the testimony
was submitted by Captain Terry.
Did that trailer meet the standards?
Mr. 03ISOM. I do not know. That trailer is in Washington and falls

under the jurisdiction of the Trailer Coach Association.
Senator HARTKE. It was manufactured in Oregon?
Mr. OMS0111. Everything east of the Rocky Mountains—if you draw

a line right up through Colorado, Oklahoma, Texas, and right on
north—is in the jurisdiction in which we function as the Mobile Homes
Manufacturers Association; and our allied area, our sister, if you
will, functions west of the Rocky Mountains.
I cannot honestly tell you about that particular model. I do not

know. But I will say this: I looked at a floor plan that was passed
around here and from looking at the floor plan the general layoutcould be built under- the uniform building code. It could be builtin Virginia. It could be built right here.
Senator HARTKE. I can understand your feeling that you shouldhave no more strict standard than that of the building code in regard

to an ordinary house. But that in and of itself does not meet the prob-lem, does it? In other words, quite obviously the mere fact that youhave a building code which is inadequate is no excuse for having amobile home that is inadequate. Maybe the building code should bechanged.
Mr. 031S031. Quite true.
Senator HARTKE. The National Commission on Product Safety con-cluded that the so-called consensus principle, which is at the heartof all voluntary standardmaking, is not effective in that it does notelevate safety standards.
In addition, it stated: "It permits the least responsible segment ofan industry to retard progress in reducing hazards."
Is that your experience in working with ANSI?
Mr. 031SOM. It might be as far as ANSI is concerned, but this alsohappens to be a National Fire Protection Association standard. It isa joint standard.
Senator HARTKE. IS the effect of the so-called consensus principle asituation whereby the least responsible manufacturer, in terms of thelevel of safety of this product, is the one who prevails in the voluntarystandardmaking procedure?
Mr. 03ISOM. It has not proved true in the case of the standards wehave adopted.
Mr. DAVENPORT. Generally speaking you would not find the leastresponsible member of an industry even participating in an ANCIstandard. As they have in the past, they would be going their way inthe field of product safety and build the product outside the standards.Senator HARTKE. Is there any provision for including the least re-sponsible manufacturers in such an organization? Can they justescape the standards of the voluntary group?
Mr. DAVENPORT. Depending upon how that voluntary standard wasimplemented. I think the standard which we helped to cosponsororiginally has been adopted in whole or in part by 28 States. I thinkthat is some test as to the effectiveness of the standard or the integrity
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of the standard. I don't believe the various States would have adopted
it had it had any inherent deficiencies.
That is not to say it is perfect or cannot be improved, but what I am

saying is that here is a specific example of where a voluntary product
standard was created and has been accepted by over half the States.

Senator HARTKE. Let me give you a specific example. We will take
Captain Terry's case. That was in the State of Washington, is that
correct?
Mr. DAVENPORT. Right.
Senator HARTKE. Washington has adopted the standards. But if the

home had been manufactured in another State it could still have been
used in Washington, could it not?
Mr. ONISOM. According to the law that is in effect there right now

that particular unit, if it moved into the State of Washington, must
comply with the standard in effect in the State of Washington.
Senator HARTKE. What is it—
Mr. OMS011E. Washingon uses a 119.1 as its standard.
Senator HARTKE. Is that the only State that requires it?
Mr. Omsom. No; California requires it, Indiana, Oregon, Utah—

there are 28 States that have adopted this as standard. This mobile
home may or may not have been manufactured in Washington but
if it is 'anticipated that it will be sold in the State of Washington it
must comply with the laws of the State of Washington and be so listed.
They sell a seal. The plans and specifications of the mobile home

must be on file with the State authority and I believe in this par-
ticular case it is the fire marshal's office. He must approve these for

manufacture for sale in that State. They carry a State of Washington
seal.
Mr. DAVENPORT. Senator I think what we are suggesting here is

that it is not so much the integrity of the standard as the way that it is

applied. If it is not applied uniformly or not enforced uniformly here

is where the problem comes in.
The unit might have been made in Oregon and if only a certification

was required to be 'admitted into the State of Washington, the unit

could have come in 'and be certified as being correct but not in fact

inspected to see if it was. There is the gap that creates a problem.
Senator HARTKE. What provisions under the voluntary standards

are there for inspection?
Mr. DAVENPORT. For our association members who adhere to the

standards, we inspect the product ourselves. Of course, there are a

number of States which inspect. I don't believe, unless Mr. Omsom cor-

rects me that there is a provision in the standard, per se, which says

homes being built to this standard must be inspected. I don't think

the standard says that.
Senator HARTKE. The State fire marshal's report in Washington con-

cluded that the life loss per fire and the dollar loss per fire in mcibile

homes is many times that of conventional dwellings. He also states

that the most common reasons given by fire officials for this is that

they are manufactured from more combustible materials, they have

higher flame spread ratings of interior finishes, they lack firestops

in concealed spaces and they have inadequate means of emergency

exit.
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Do you agree with that conclusion?
Mr. Omsom. Not entirely, no, sir. I think that in the State of Wash-

ington, as far as residential construction is concerned, there are no
flame spread requirements whatsoever, I think in the standard for
mobile homes there are flame-spread requirements.
As far as firestopping, he makes a very good point. This particular

section of the standard will be corrected at its next, issue. It was taken
under consideration at his request at the last meeting of the committee
that considers these changes. Anything that is built over one story in
height will have to be firestopped, and that is the same proviso that is
in residential construction. It must be firestopped over one story high.

Senator HARTKE. Are you going to have changes in these regula-
tions in September?
Mr. OMSOM. The changes are already underway. They have been

approved by the National Fire Protection Association. They are before
ANSI right now for consideration and we expect the publication of
the new standards to be available within the next 2 weeks.
Senator HARTKE. Can you tell us what the principal changes will be,

in what area?
Mr. Omsom. There will be changes in the structural integrity part

of the standard. There will be changes in the electrical portions of
the standard. The standard covers four basic areas and there will be
changes in effect in all areas for improvement and upgrading.

Standard's are not perfect when they are developed any more than
a piece of material or glass or anything else is perfect. There is always
room for improvement and this is a continuing process. Whenever
this particular standard was first developed it only included several
sections. Now there are four specific sections. Each has been upgraded
since the last publication of this book. There will be continual progress
made.
Senator HARTKE. Will the new standards have anything in them

concerning window space opening?
Mr. Omsom. Yes. There will be a glazing standard added to the

new standard for the first time.
Senator HARTKE. You spoke about the vent opening. If the windows

had the so-called awning type of vents or any other type of vents of
that kind that could still have a screen, as Captain Terry described
this morning, they would in effect be like the bars of a jail.
Mr. OMSOM. A screen?
Senator HARTKE. And still meet the standards of today is that

right?
Mr. Omsom. Not necessarily so. We test windows for the ability of

a window to withstand a certain wind resistance. This window,
whether it be for a house or a mobile home, has to be strong enough
to withstand a wind pressure. That particular pressure could be any-
where from 15 to 25 miles per hour. A window has to do that or it
would not serve its function as a window. But it must be operable. Ithas to be able to open and it has to be able to withstand leakage testsand so on.
Senator HARTKE. I have some more questions that I think wouldbe appropriate and I would like for you to answer them for the record.
Mr. DAVENPORT. Yes, sir.
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Senator HARTKE. Thank you, gentlemen.
Mr. Melvin Block from Brooklyn, N.Y., who is the first vice presi-

dent of the New York State Trial Lawyers Association.

STATEMENT OF MELVIN BLOCK, FIRST VICE PRESIDENT, NEW

YORK STATE TRIAL LAWYERS ASSOCIATION, AND EDITOR IN

CHIEF, TRIAL LAWYERS QUARTERLY

Mr. BLOCK. Mr. 
Chairman, 

my name is Melvin Block. I am first
vice president of the New York State Trial Lawyers Association,
an organization of 3,500 lawyers, and also editor in chief of its of-
ficial publication, the Trial Lawyers Quarterly.
I have participated in personal injury litigation, primarily .in the

field of products liability for over 20 years, and have had the privilege
of appearing before your committee in support of the Child Safety
Act of 1966.
It is an undiluted pleasure to appear again before you, but candidly

it is a mixed blessing.
It is an undiluted pleasure in that the enactment of S. 983 would

truly be the hallmark of a civilized society because it reveres sound-
ness of body and mind and not merely soundness of dollar.
It is a mixed blessing in that it is a recognized fact that for too

long the responsibility for safety of the public, to its unfortunate
and tragic loss, has been entrusted to the patchwork mosaic of agen-
cies, bureaus, and departments each separately amenable to special
interest groups and intensive lobbying thus leading to reactive legis-
lation when all along we should have had preventive legislation such
as S. 983.
Unfortunately we do not have the power to resurrect those who have

been maimed and blinded and died as a result of defective products.
But you have done the next best thing, a cure for future repetition.
Anyone who has had to face bereaved parents blinded and limbless

children and adults in his everyday work can only say amen to S. 983
because it is a cure and not an illusory palliative as is S. 1797.
What good is it to occasionally hit a defendant "big" in his pocket-

book at a trial if, to the defendant, the calculated cost factor of litiga-
tion still makes it profitable for him to do business as usual.

Ironically, my presentation is a plea and a challenge to enact S. 983
and help legislate us in the trial of products liability cases out of busi-
ness in the products liability field by making a safer world.
I. We believe that an independent, separately funded Consumer

Product Safety Commission consisting of commissioners appointed
on a nonpartisan basis for staggered fixed terms, not competing for
funds nor amenable to pressure vis-a-vis other units within a larger
agency or governmental department is absolutely essential to bringing
to fruition the humane purpose of this committee's deliberations.
The Consumer Product Safety Commission set forth in S. 983 is the
answer and not some ersatz product.
II. In an age when we give the putative defendant in a criminal

case a public defender free from outside influence, how can we gainsay
the need for a consumer advocate as envisaged in S. 983 in order to
protect the recognized need of the consumer for an official champion.

66-631 0 - 71 - pt. 1 - 25
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He will guarantee the consumer "his day in court" in all forums where
he should rightfully have "standing." He will guarantee regulations
and laws not only with which businesses can live as is exemplified by
the present system but will guarantee laws with which people can live,
a needed priority.
III. You don't have to be an Einstein or a Gertrude Stein to know

that a defective product is a defective product is a defective product
and when the need for action is apparent, the writing of safety stand-
ards must not drag on ad nauseam. It must be completed expeditiously
and with finality so as to prevent further mayhem upon the public.
Again, I allude to the criminal law where there is a hue and cry for

expeditious finality of proceedings. I hear no such consistent cry from
the same quarters when setting standards for products adversely
affecting the millions of our populace is the issue. In this regard where
there is an imminent risk to safety, protection is needed immediately.
Safety standards cannot be allowed to be a mathematical exercise for
ascertaining the least common denominator. S. 983 guarantees this.
To exemplify the unwholesome delay inherent under existing depart-

ments and agencies, I cite the following two examples from personal
experience.
Approximately 1 year ago on behalf of the National Society for the

Prevention of Blindness, I filed with the FDA, objection to a proposed
order banning only class B fireworks. The objection was based in
part upon a report which I am holding in my hand, and I would like
to have it marked and introduced in the record, if I may, Senator
Hartke.
Senator HARTKE. It may be included by reference.
Mr. BLOCK. It sets forth the fact that more people are injured from

class C fireworks than class B fireworks. Therefore class C as well as
class B fireworks should be banned. The statistics were gathered by the
National Fire Protection Association and the National Society for the
Prevention of Blindness.
I was told by the FDA that due to the fact that they would like

class B fireworks banned by July 4, 1970, they would treat the objec-
tions filed as a petition.
To date no proposed order has been forthcoming from the FDA

concerning class C fireworks and we are told that the matter is still
under investigation.
One wonders why July 4, 1971, was allowed to come and go with-

out any regulation by the FDA pertaining to class C fireworks. The
following is from the report of the National Fire Protection Associa-
tion filed by the National Society for the Prevention of Blindness
with the FDA:
The survey showed that Class C fireworks, which are exempted from the

statutory ban—under the interpretation of the Commissioner of Food and
Drugs—under the Federal Hazardous cases had 321, or 42 percent, of the
property damage cases. Class B fireworks accounted for 322, or 24 percent, of
the injury cases and 48, or 6 percent, of the property damage cases. The Class
C firecracker, which is 11/2 inches or less in length and considered to be rela-
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tively harmless, was most frequently implicated in t
he injury cases. Class C

fireworks were the cause of 22 percent of all such 
cases. Sparklers—another

widely used device—were responsible for 6 percent 
of all the injury cases and

15 percent of all the property damage cases.

There were 1,325 cases of injury •to various parts 
of the body classified as

primary. In addition, five fatalities were reported f
rom discharge of fireworks.

Hands were the part of the body most often injured, wit
h 30 percent of the cases.

Eyes were second, with 27 percent. There were 38 cas
es in which eyesight was

lost. Class C fireworks accounted for 42 percent of t
he hand injuries and 49

percent of the injuries to the eyes. In the cases wh
ere eyesight was lost, 42 per-

cent were caused by Class C fireworks.

Burns were the most frequent type of injury reporte
d. They accounted for 43

percent of all the injuries.
The greatest number of injuries occurred to chi

ldren 15 years of age and

under. Twenty-nine precent were 11-15 years of ag
e, 23 percent in the 6-10 age

group. Forty-six percent of the injuries were cause
d by Class C fireworks. Among

those under 6 years of age, Class C fireworks, pri
marily Class C firecrackers

or sparklers, accounted for 61 percent of the inju
ries. The children were most

often either holding the device or in the vicinity of the 
device.

There were many cases of personal injury in which
 the victim was an inno-

cent bystander. The victim was in the vicinity o
f the device as a participant

or an innocent bystander in 34 percent of the cas
es. In another 15 percent the

device was thrown at the victim. Females were m
ost frequently such victims.

The device was being held in 25 percent of the 
cases. In 54 percent of such

instances Class C fireworks primarily the Class C fi
recracker, were involved.

The total amount of property damage resulting fro
m the 774 cases reported

cannot be estimated, since the amount was not repor
ted in every instance. Fifty

percent of the cases reported were grass and brush
 fires. Damage to one- and

two-family residences resulted in 22 percent of t
he cases. Of the pyrotechnic

devices reported as to type and size, Class C firec
rackers and sparklers were

most often responsible for property damage.

Despite this there is to date no ban on class C fireworks. Clearly
 there

is no reason why class B and class C fireworks should not h
ave been

banned at the same time. We were a long time with the probl
em.

Parenthetically I might add that only after the National Commi
s-

sion on Product Safety filed its report concerning fireworks
, were

even class B fireworks banned.
The effect of the delay in banning class C fireworks can perhaps 

be

seen in the report from the Rocky Mountain News, July 10, 1
971,

wherein it was reported that:

Seven hundred fire calls answered by the fire departm
ent . . . in Denver

alone the cost was $25,000,000 to answer 571 fire calls of the 700
 . . . State Senator

Ben Klein of Denver seeking a state law to ban all fireworks .
 . . 40 children

and adults injured in Denver . . . 14 year old boy killed . . .
 Klein states fire-

works have no beneficial value . . . creating a constant danger t
o life, limb, and

property of innocent people.

The National Society for the Prevention of blindness has received

to date at least 180 newspaper clippings involving multiple injuries

for this 4th of July as a result of fireworks.

FLAMMABLE FRAMES

Allow me to present to you another example of piecemeal enforce-

ment, another example of half a loaf regulation.
An omnibus eye safety bill covering impact resistant lenses and

fire resistant eyeglass and sunglass frames was presented to the FDA.
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Recently an order covering only impact resistant lenses was pro-
mulgated by the FDA. To date nothing has been done to prevent the
importation and inundation of this country with flammable eyeglass
and sunglass frames into this country despite injuries to the unwary
who wear cellulose nitrate eyeglass frames. Again, parenthetically, I
might state that the FDA acted only after the National Commission
on Product Safety tendered its report and only after the. matter was
under consideration by this committee. Supplementing this statement
is the statement of information and recommendations concerning the
hazard from flammable eyeglass and sunglass frames presented to the
National Commission on Product Safety by the National Society for
the Prevention of Blindness, Inc.
I would like to have that entered into the record.
Senator HARTK.E. That will be included by reference also.
Mr. BLOCK. The above relate to two products caught in the

ribald punch line, "What are you selling this year, cancer?" Whereas
treadmill of our present system. What is needed is a commission
whose sole function is product safety and which can 'act with alacrity
and tenacity. Such a commission is set forth in S. 983.
IV. S. 983 with its broad range of civil and criminal sanctions, and

inspection, injunction and hearing procedures is public protection in
substance and not merely in form as is S. 1797.
V. The authority to establish an injury information clearinghouse

to disseminate information as to hazardous products, to have technical
resources and facilities, to cooperate with and assist States and locali-
ties in programs germane to product consumer safety cannot be but
beneficial.
VI. Federal class action procedures and treble damages for inten-

tional violations of Federal safety standards will attest that we hold
the human body as sacrosanct as we do economic loss under our anti-
trust laws.
Furthermore, S. 983 is superior to S. 1797 which I denote the "Ugly

American" bill in that S. 1797 by its specifically stated exclusion gives
carte blanche to the export of defective products. It reminds one of the
ribald punch line, "What are you selling this year, cancer?" Whereas
S. 983 states to the world, "We care you are all my sons." The de-
velopment of international consumer product safety standards tells
the world that we will not inundate you with products which have
not met our Federal safety standards unless we have obtained a waiver
from you.
In the practice of many of us, Senators, we know of defective prod-

ucts that can't pass muster in this country and go overseas. We know of
m.any products that are in litigation right now which go overseas
without warning and which require a warning in this country.
In the longrun, I suggest, it will generate greater goodwill than

ping-pong.
Gentlemen, in the field of product safety, I agree with Madison

Avenue, that we should not be half-safe. S. 983 makes your whole
body safe.
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Thank you.
Senator HARTKE. Why do you think the FDA did not heed the recom-

mendation to ban class C fireworks?
Mr. BLOCK. I cannot think of any logical reason other than per-

haps pressure from those interested in perpetuating fireworks. The
statistics are obvious. They are there for all to see. They come from
highly credible sources. Why they don't do it, I don't know. It may
be just a builtin pattern of piecemeal elongation of what should be a
relatively simple and quick act to protect the public.
Senator HARTKE. Where do most of these fireworks come from?
Mr. BLOCK. They are bootlegged. There are only about two dozen

States, Senator, which have- -
Senator HARTKE. Where do they come from? Where are they manu-

factured?
Mr. BLOCK. Some are manufactured outside the country and some are

manufactured illegally and legally in this country.
Senator PEARSON. If the Chair will yield who manufactures fire-

works? Are they small outfits that dedicate themselves to the manu-
facture of fireworks or are they national concerns that use this as an
asset to their business?
Mr. BLOCK. That is hard to ascertain but the powder may come from

national concerns.
I have with me Mr. James O'Neal, the director of Industrial Safety

of the National Society for the Prevention of Blindness, if you would
like to ask him some questions.

Senator PEARSON. I agree with you. If I had my way we would ban
them completely.
Mr. BLOCK. It is actually criminal. I suppose certain kids get a kick

out of it and certain adults get a kick out of fireworks on the Fourth of
July, but just for a 1-day holiday to leave a tragic toll of maimed
and injured people is really a sad commentary on our relative priority.
Senator HARTKE. What is your opinion of the proposed reorganiza-

tion of the FDA to inelude the Office of Food Regulation, the Office
of Drug Regulation, and the Office of Product Safety Regulations?
Mr. BLOCK. I don't think the proper province for product safety

should be in any existing organization which has to allocate funds that
come from one general pot, so to speak. Consumer safety is as impor-
tant as any overall subject of any governmental cabinet department.
It should be kept separate. It should not be amenable to the pres-
sures and the politics of interdepartmental rivalry within an overall
monolith. It should have its own budget. It should be independent and
free from those who give them the purse strings.

Senator HARTKE. In other words, you are saying there is no sub-
stitute for an independent agency?
Mr. BLOCK. There is absolutely no substitute.
Senator HARTKE. Do you think the agency which provides the

information should also have the power of enforcement?
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Mr. BLOCK. That is a difficult one to answer. I would say that absent
judicial review if the power of enforcement is kept divorced from
those who supply the information where an objective analysis is made
of the information by someone independent, perhaps it would work
out. I feel that the enforcing part of any organization should be
relatively free to make their own decision upon analysis of the in-
formation presented. I don't know if I have answered your question
but I feel that you should not have needless delay under any procedure.
Senator HARTKE. I think I understand every word you said but I am

not sure I understood the answer.
Mr. BLOCK. I believe that judge and jury, basically, should be kept

separate. But, under fair administrative procedure where you have
judicial review, the person or agency that ultimately makes the deci-
sion should take in all the information, even if provided and initiated
by itself, including consumer complaints, consumer injuries. In fact, it
is preferable to avoid delay. I don't see a separate agency gathering in-
formation. I don't see a separate agency enforcing it. Judicial review
will take care of any cavalier procedure. In other words informal
rulemaking is preferred to formal rulemaking by myself to protect
the public to avoid multiple proceedings, and delay as is prevalent un-
der the Flammable Fabrics Act, for example. I believe the enforcing
office should be separate from the information gathering office where
there is no judicial review. This is not the case here. There is judicial
review.
Senator PEARSON. I think the Chairman is talking about a now

ancient problem of administrative law. How do you fit into our
Anglo-Saxon system administrative law proceedings where the agency
promulgates the regulations, makes the findings of fact and then does
the enforcement? I don't know that we can ever reconcile those types
of things except by judicial review. I think both of these bills provide
for judicial review.
Mr. BLOCK. There is no problem insofar as I see S. 983 and S. 1797.

They both have judicial review and quite correctly, Senator. That may
be what Senator Hartke was alluding to. That is the protective in-
sulation of any overreaching or arbitrary or capricious conduct on
the part of any agency.
I think the main factor in S. 983 is that it is a more expeditious bill

with the protection of judicial review available. You don't first have
to go to the attorney general to see what he says about this and then
he may or may not bring an action. If he brings an action, then you
have all the problems of delay connected with litigation.
Senator HARTKE. Thank you, Mr. Block. That is all I have.
We will recess until 9:30 a.m., Wednesday.
(Whereupon, at 2:40 p.m., the hearing was recessed, to reconvene at

9:30 a.m., Wednesday, July 28, 1971.)
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What are Standards?

A Standard is a rule, a principle, a set of specifica-
tions that establish what a thing should be. Stand-
ards can refer to measurements, performance,
terminology, the methods of classifying.

Every day millions of Americans are buying or
using products that conform to prescribed spec-
ifications of weight, material, size, safety, per-
formance, or some other established unit of
measure. In practically all instances, a particular
standard acts as a controlled protection against
recklessness and inexpertness.

Standards for Mobile Homes.

Mobile homes, too, have a standard to which they
are built. More than 70% of the homes built today
are built to established standards. These were
developed by the American National Standards
Institute (ANSI) and are called ANSI Standard
A119.1 for Mobile Homes.

States Recognizing ANSI Standard A119.1.
(Correct as of November 1, 1970)

Currently there are 22 states that recognize ANSI
Standard A119.1 for Mobile Homes, either directly
or as a guideline. During 1971, nearly as many
more states are expected to develop similar
regulations.

California Nevada
Colorado* New Hampshire
Delaware* New Mexico
Florida North Carolina
Georgia North Dakota*
Idaho Oregon
Kentucky Texas
Louisiana Utah
Mississippi Virginia
Missouri* Washington
Nebraska Wisconsin

• Part of ANSI Code.

What Are the Provisions of
ANSI Standard A119.1?

A119.1 covers four basic areas of the mobile
home.
1. Construction of the body and frame.
2. Plumbing System.
3. Heating System.
4. Electrical System.

Each section has a specific meaning to both thc
manufacturer and the home owner. First, the con-
struction requirements tell the mobile home man-
ufacturer he must build to established guidelines.
Second, the home owner can rest assured he
obtaining a mobile home that has passed the
ANSI A119.1 safety requirements.

Besides supplying greater impetus to safety and
performance, ANSI A119.1 benefits the home
owner in the areas of insurance and financing.
Both the Federal Housing Administration (FHA)
and the Veterans Administration (VA) can guar-
antee a mortgage on a mobile home, provided the
mobile home is constructed to A119.1.

ANSI Standard A119.1 emphasizes consumer
safety and product (home) performance. It assures
the owner that the mobile home will provide:
• Safe, healthful and comfortable living facilities

with adequate storage space and economy of
maintenance.

• Adequate natural light and ventilation.
• Structural strength and rigidity sufficient for

design loads, both while the home is in transit
and after it is set on site.

• Adequate running gear and hitch for safe trans-
portation of the mobile home.

• Equipment designed and installed for safety of
operation, ease of service, and adequate for
intended use.

• Installed materials of adequate specification to
resist deterioration.

• Protection against the entrance of water and
winds at all joints, connections and openings in
exterior surfaces.

• An arrangement of habitable spaces for fire and
health safety.

A copy of ANSI Standard A119.1 for Mobile Homes (also
National Fire Protection Association Standard 501 B) can be
obtained for $2.25 from the Mobile Homes Manufacturers
Association, Dept. .51-P, 6650 North Northwest Highway,
Chicago, Illinois 60631.
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Manufacturers' Inspection and Enforcement.

Manufacturers of mobile homes who are members
of the Mobile Homes Manufacturers Association
and the Trailer Coach Association (West Coast)
must build their mobile homes to A119.1 Stand-
ard. They know their construction lines will be
subject to inspection at any time by MHMA stand-
ards engineers who visit their plants on an unan-
nounced basis to determine that all specifications
of A119.1 are being observed. These manufac-
turers must further certify that their homes were
built to the requirements of ANSI Standard A119.1
by displaying a silver Standards Seal near the front
door.
Other data regarding the placement of the

home on its piers as well as the indoor tempera-
ture which the home can be expected to maintain
must also be provided by the manufacturer.
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Manufacturers must provide this diagram in every mobile
home to show position and number of placement piers
and tie-down anchors, where required.

Manufacturers must provide map indicating section of USA
for which home was built, along with certificate stating
performance that can be expected from heating system.

Home Owner's Benefits

with ANSI Standard A119.1.

ANSI A119.1 has been designed to protect the
safety and health of the mobile home owner and
to assure a fair value on his home investment.

Coordination of the Mobile Home Standard
with other nationally accepted standards pro-
vides assurance to the home owner that its design
features are acceptable to regulatory authorities in
any community to which the home can be moved.
Equally important, A119.1-built homes protect
owners where there is little or no enforcement of
regulations.

Where are Mobile Homes Located/

Since 1965 sales of new mobile homes have more
than doubled in the Midwestern, Atlantic and
Southern Regional areas of the United States; on
the national level, sales have increased by 90%.
(See table at right.) The mobile home industry is
currently building more than 1,000 homes a day,
and by 1975 a 100% growth is anticipated.

Retail sales of new mobile homes are 21/2 billion
dollars yearly. Add to this the investment in parks
and other services, such as insurance, financing,
and park rentals, and the impact on the general
economy becomes apparent.
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Shipments of New Mobile Homes to Dealers 1965-1969

1965
Homes %

1966
Homes %

1967
Homes %

1968
Homes %

1969
Homes %

NORTHEAST 25,649 11.8 28,563 13.1 30,342 12.6 37,283 11.7 44,917 10.9
Connecticut  1,109 1,104 1,273 1,315 1,11.4
Maine 1,692 1,885 1,775 2,686 3,827
Massachusetts  1,293 1,239 1,433 1,716 1,716

• New Hampshire 1,336 1,409 1,674 1,715 2,446
New Jersey  1,281 1,558 1,261 1,544 2,706
New York 9,103 9,183 10,132 13,031 13,415
Pennsylvania 8,668 10,654 11,142 13,552 16,776
Rhode Island 349 241 259 216 655
Vermont  818 1,290 1,393 1,508 2,242

EAST NORTH CENTRAL 40,558 18.7 41,751 19.2 39,925 16.6 51,946 16.3 68,706 16.6
Illinois 8,907 8,332 7,703 9,238 11,273
Indiana  8,439 8,316 6,932 9,260 12,410
Michigan  10,075 11,737 12,248 16,112 20,676
Ohio  9,341 8,711 8,649 11,428 15,990

• Wisconsin 3,796 4,655 4,393 5,908 8,357

WEST NORTH CENTRAL. 17,985 8.3 19,033 8.8 23,434 9.7 27,707 8.7 36,356 8.8
Iowa 1,861 2,116 2,528 2,658 3,889
Kansas 3,206 3,296 4,029 4,828 6,408
Minnesota 3,039 3,936 4,937 6,230 7,700

• Missouri 5,171 5,331 5,936 8,413 10,147
• Nebraska 1,474 1,468 2,455 2,353 3,941
• North Dakota 1,527 1,376 1,558 1,325 1,773
South Dakota 1,707 1,510 1,991 1,900 2,498

SOUTH ATLANTIC 48,973 22.6 49,812 22.9 60,764 25.3 78,178 24.6 108,156 26.2
• Delaware 1,436 1,538 1,803 1,820 1,755
• Florida 13,457 14,183 18,732 26,012 33,618
• Georgia 9,198 9,379 11,680 16,109 24,268

Maryland 1,806 2,092 2,096 2,275 2,789
• North Carolina 8,545 8,884 11,790 14,616 22,678

South Carolina 4,908 5,321 6,603 7,632 10,657
• Virginia and District of Columbia 7,497 6,501 6,139 6,715 8,050

West Virginia 2,126 1,914 1,921 2,999 4,341

SOUTH CENTRAL 43,835 20.3 39,578 18.2 47,652 19.8 67,812 21.3 94,597 22.9
Alabama 5,701 6,755 7,521 8,304 12,718
Arkansas 4,044 3,257 3,982 4,872 5,919

• Kentucky 4,733 4,287 4,325 5,279 7,008
• Louisiana 7,672 4,304 5,004 6,943 11,235
• Mississippi 4,529 4,454 4,295 5,543 10,226
Oklahoma 2,858 2,432 3,290 4,601 7,111
Tennessee 5,996 6,256 5,348 7,850 11,353

• Texas 8,302 7,833 13,917 24,420 28,987

MOUNTAIN 15,855 7.3 14,959 6.9 15,581 6.5 20,424 6.4 27,287 6.6
Arizona 3,348 2,970 2,913 4,949 7,134

• Colorado 3,385 3,469 4,572 4,773 6,333
• Idaho 1,988 1,721 1,701 2,126 3,001

Montana  2,345 2,342 2,476 2,379 3,410
* Nevada  1,217 1,176 912 2,065 2,224
• New Mexico . 2,012 1,824 1,594 2,528 2,570
• Utah . 757 784 686 781 1,364

Wyoming 803 673 727 823 1,251

PACIFIC 22,599 10.5 23,051 10.6 21,390 8.9 33,396 10.5 31,389 7.6
• California 13,904 13,306 10,828 19,287 18,911
• Oregon 4,920 4,919 4,351 5,975 5,033
• Washington 3,775 4,826 6,211 8,134 7,445

ALASKA 1,016 .5 553 .3 1,242 .6 1,204 .5 1,228 .4
HAWAII 54 -
TOTAL U.S.A  216,470 100% 217,300 100% 240,360 100% 317,950 100% 412,690 100%
• States currently enforcing ANSI Standard A1/9.1
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The American National Standards Institute is one

of the seven national coordinating institutions for
voluntary standardizatiori in the United States.
Organizations concerned with standardization

may cooperate through ANSI in recognizing, es-

tablishing and improving standards. Together

these organizations represent hundreds of thou-

sands of cooperating firms and trade associations
— and literally thousands of standards that are
observed in our everyday living.

Approval of a standard by the Institute is based

on a consensus of those essentially concerned
with its scope and provisions. Many of these
standards are, in fact, written into law by a federal,
state or local governing body after they have been
established.

Who Developed

ANSI Standard A119.1 for Mobile Homes?

Mobile homes manufacturers themselves were the
first to recognize that they needed standards.
Through their trade associations, the Mobile
Homes Manufacturers Association (MHMA) and
the Trailer Coach Association (TCA) they worked
with ANSI, the National Fire Protection Associa-
tion and other industries. The code itself was de-
veloped by a committee, established under the
direction of ANSI.
The ANSI committee and its various sub-com-

mittees coordinated with certain existing stand-
ards in order to present in one package the basic
requirements that apply to mobile homes. To
establish all the specifications which cover the
construction as well as the heating, plumbing, and
electrical systems, coordination was made with
the following agencies:
The American Gas Association, Underwriters'

Laboratories, The National Sanitation Foundation,
The American Society of Mechanical Engineers,
The Federal Code of Regulations, The National
Electrical Code, The Federal Housing Administra-
tion, The Building Officials Conference of Ameri-
ca, The Southern Building Code Congress, and
The New York State Division of Housing and
Community Renewal.

Who is ANSI? ANSI Committee for Mobile Homes and

Recreational Vehicles (as of October 1, 19701

OFFICERS:

Chairman: L. E. Henry, Southern California Gas Company, Los Angeles,
California (rep. American Gas Association)
Administrative Secretary: George H. Tryon, National Fire Protection
Association, Boston, Massachusetts
Assistant Secretary: Francis E. Greenleaf, Standards Director, Trailer
Coach Association, Anaheim, Cahfornia
Assistant Secretary: Philip N. Shrake, Standards Director, Recreational
Vehicle Institute, Inc., Des Plaines, Illinois
Assistant Secretary: Henry Omson, Standards Director, Mobile Homes
Manufacturers Association, Chicago, Illinois

COMMITTEE MEMBERS:

Leroy V. Abbott, Policyholders Service Insurance Co. of North Amer-
ica, Philadelphia, Pa.
Delevan J. Arnold, Dir. of Engineering & Development, Travco Corp.,
Brown City, Mich. (rep. Recreational Vehicle Institute, Inc.)

T. R. Arnold, T. R. Arnold and Associates, Elkhart, Ind. (rep. The
Craftsmen's Guild)
Russell R. Bahr, State of California, Division of Building & Housing
Standards, Sacramento, Calif.
Louis C. Bell, Executive Director, Trailer Coach Association, Anaheim,
Calif. (rep. Trailer Coach Association)
Roy J. Boston, Director, Environmental Health Services, State Depart-
ment of Public Health, Atlanta, Ga. (rep. Conference of State Sanitary
Engineers)
Keith D. Clotz, Chairman, Plumbing Standards Division, National Asso-
ciation of Plumbing-Heating-Cooling Contractors, Cleveland, Ohio

David Curley, Engineering Dept., Aetna Life & Casualty, Casualty &
Surety Div., Hartford, Conn. (rep. American Insurance Assn.)

Fred J. Davis, Supt., Building Department, Garden City, N.Y. (rep.
Building Officials & Code Administrators International, Inc.)

Edward J. Dwyer, E. J. Dwyer Co., Severna Park, Md. (rep. American
Society of Mechanical Engineers)
William Earthman, Duke Power Co., Charlotte, N. C. (rep. Electric
Light & Power Group)
Tom S. Gable, Public Health Engineer, National Sanitation Foundation
Laboratory, Inc., University of Michigan, Ann Arbor, Mich. (rep. Na-
tional Sanitation Foundation)
John R. Gore, Jr., State Fire Marshal, Atlanta, Ga. (rep. Fire Marshals
Assn. of North America)
Hans R. Grigo, Technical Consultant, National Safety Council, Chicago,
Illinois
John H. Hast, Asst. Chief, Division of Safety, U. S. Department of the
Interior, National Park Service, Washington, D. C.
Jordan Heiman, Intertherm, Inc., St. Louis, Mo. (rep. American Society
of Heating, Refrigerating and Air-Conditioning Engineers)

John C. Hewitt, Chief, Mobile Home & Recreational Vehicle Div.,
Washington Department of Labor & Industries, Olympia, Wash.

John D. Nosey, Foremost Insurance Co., Grand Rapids, Mich.

Walter H. Johnson, Vice President, Technological Services, National
LP-Gas Association, Chicago, Ill. (Chairman, Subcommittee on Recrea-
tional Vehicles)
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Arthur Jungdahl, Director of Field Services, Gas Vent Institute, Chi-
cago, Ill.
J. Calvin Jureit, President, Automated Building Components, Inc.,
Miami, Fla. (rep. American Society of Civil Engineers; Chairman
Subcommittee on Mobile Homes)
Aaron Kliewer, F & B Development Co., Riverside, Calif. (rep. Mobile
Homes Manufacturers Assn.)
R. E. Klingler, Pres., Holiday Rambler Corp., Wakarusa, Ind. (rep.
Recreational Vehicle Institute, Inc.)
Arthur Kretschman, Duo-Therm Division, Motor Wheel Corp., LaGrange,
Ind. (rep. Gas Aooliance Manufacturers Association)
Norman Latter, Los Angeles, Calif. (rep. International Assn. of Plumb-
ing & Mechanical Officials)
Les Lynch, Dir., Safety Div., Oregon Bureau of Labor, Portland, Ore.
John M. Martin, Managing Director, Mobile Homes Manufacturers
Assn., Arlington, Va.
Tat Moore, The Coleman Co., Inc., Wichita, Kansas (rep. Air Condition-
ing and Refrigeration Institute)
Samuel J. Morano, American Society of Sanitary Engineering, Wilming-
ton, Del. (rep. American Society of Sanitary Engineering)
Thomas M. Murphy, New York State Division of Housing, New York,
New York
Marvin Nerem. Chief Engineer, Winnebago Industries, Inc. Forest
City, la. (rep. Recreational Vehicle Institute, Inc.)
J. A. Reade, Manager of Customer Service, Southern Counties Gas
Co. of California, Los Angeles, Calif. (rep. American Gas Association)
W. J. Smith, Underwriters' Laboratories, Inc., Northbrook, Illinois
M. W. Smithman, Director, Technical Services, National Assn. of
Home Builders, Washington, D. C.
Kent P. Stiner, I-T-E Imperial Corp., Ardmore, Pa. (rep. National Elec-
trical Code Committee)
Harry A. Stuart, Paramount, Calif. (rep. Trailer Coach Association)
Earl W. Swett, President, Marlette Homes Inc., Marlette, Michigan
(rep. Mobile Home Manufacturers Association)
Robert A. Tanner, State Fire Marshal, Salt Lake City, Utah (rep. Fire
Marshals Assn. of North America)
C. J. Van Zandt, Sierra Craft, City of Industry, Calif. (rep. Trailer
Coach Association)
R. E. Ward, Chief, Electrical Inspection Section, State of Tennessee,
Dept. of Insurance and Banking, Nashville, Tennessee (rep. Interna-
tional Association of Electrical Inspectors)
John Wilford, Supervising Public Health Engineer, New Jersey Dept.
of Environmental Protection, Trenton, N. J.
Paul H. Winter, Pass & Seymour, Inc., Syracuse, New York (rep. Na-
tional Electrical Manufacturers Association)
Robert S. Wyly, Building Research B104, National Bureau of Stand-
ards, Washington, D. C.

ALTERNATES:

J. Antonio Aragon, Commodore Corp., Omaha, Neb. (Alternate to
Aaron Kliewer)
Harry L. Baker, Field Asst., Electrical Div., Bureau of Labor, State of
Oregon, Salem, Ore. (Alternate to Les Lynch)
Artie 0. Barker, Chief Electrical Inspector, State of Idaho, Boise,
Idaho (Alternate to R. E. Ward)
C. E. Blame (SFPE), Wallace-Murray Corp., Dallas, Texas (Alternate
to Arthur Jungdahl)
W. E. Brenner, Marlette Homes, Inc., Marlette, Mich. (Alternate to
Earl W. Swett)
Willard E. Bryant, National Assn. of Home Builders, Washington, D. C.
(Alternate to M. W. Smithman)
Wm. E. Dell, Asst. Chief, Mobile Home & Recreational Vehicle Div.,
Washington Department of Labor & Industries, Seattle, Wash. (Alter-
nate to John C. Hewitt)

Philip Dykstra, Manager, Home Safety Department, National Safety
Council, Chicago, III. (Alternate to Hans R. Grigo)
Robert J. Evans, Senior Engineer, Air Conditioning and Refrigeration
Institute, Arlington, Va. (Alternate to Tal Moore)

. Lloyd W. Garner, Dir., Inspection Div., State Fire Marshal Dept., Atlan-
ta, Ga. (Alternate to John R. Gore, Jr.)
H. Kent Glenn, Southern California Edison Co., Los Angeles, Calif.
(Alternate to William Earthman)
Paul K. Heilstedt, Building Officials & Code Administrators Interna-
tional, Inc., Chicago, III. (Alternate to Fred J. Davis)
F. E. Hodgdon, American Gas Association Laboratories, Inc., Cleveland
(Independence), Ohio (Alternate to L. E. Henry and J. A. Reade)
Eugene L. Kilbourn, Progressive Dynamics, Inc., Marshall, Mich.
(Alternate to D. J. Arnold)
Nicholas A. Lacourte, Technical Secy., American Society of Heating,
Refrigerating & Air-Conditioning Engineers, Inc., New York, N. Y.
(Alternate to Jordan Heiman)
H. Forrest Lovett, El Monte, Calif. (Alternate to Harry A. Stuart)
Herbert Luoma, Director, Technical Services, Gas Appliance Manufac-
turers Assn., Inc., Arlington, Va. (Alternate to Arthur Kretschman)
Neil MacLean, International Assn. of Plumbing & Mechanical Officials,
Los Angeles, Calif. (Alternate to Norman Latter)
J. P. Markey, Edison Electric Institute, New York, N. Y. (Alternate to
William Earthman)
W. P. Marshall, Pres., Leisure Time Products, Inc., Nappanee, Ind.
(Alternate to Marvin Narem)
W. G. Martin III, Emerson Electric Co., St. Louis, Mo. (Alternate to
Paul H. Winter)
L. W. Moses, Trailer Coach Assn., Los Angeles, Calif. (Alternate to
Louis C. Bell)
Jiyun Nakaji, Cambridge Mfg. Co., Santa Fe Springs, Calif. (Alternate
to C. J. Van Zandt)
L. E. Palmer, Union Insulating Co., Parkersburg, W. Va. (Alternate to
Paul H. Winter)
C. W. Phillips, Environmental Engineering Section, National Bureau of
Standards, Washington, D. C. (Alternate to Robert S. Wyly)
F. M. Radigan, Nat'l. Dir., Recreational Vehicle Institute, Inc., Des
Plaines, Ill. (Alternate to R. E. Klingler)
Kenneth D. Rhoton, Executive Dir., The Craftsmen's Guild, Elkhart,
Ind. (Alternate to T. R. Arnold)
Paul Solomon, California State Dept. of Housing and Community
Development, Sacramento, Calif. (Alternate to Russell R. Bahr)
W. Thomas, Aetna Casualty & Surety Company, White Plains, N. Y.
(Alternate to David Curley)
Harold Weaver, Liberty Homes, Inc., Syracuse, Ind. (Alternate to
John Martin)
Rene H. Yerke, Underwriters' Laboratories, Inc., Northbrook, Ill.
(Alternate to W. J. Smith)

NONVOTING MEMBERS:

Robert Buechner, National Recreation & Park Assn., Washington, D. C.
Weldon C. Fill, U. S. Dept. of Health, Education & Welfare, Bureau of
Community & Environmental Management, Cincinnati, Ohio
D. M. Manson, Standards and Development Section, Canadian Stand-
ards Association Testing Laboratories, Rexdale, Ont., Canada
Robert G. Reichel, Codes & Bldg. Standards, Dept. of Housing and
Urban Development, Washington, D. C.
Ronald R. Speedy, U. S. Dept. of Health, Education, and Welfare,
Bureau of Community & Environmental Management, Cincinnati, Ohio
(Alternate to Weldon C. Fill)
R. D. Watson, Canadian Standards Association Testing Laboratories,
Rexdale, Ont., Canada (Alternate to D. M. Manson)
John H. Watt, National Fire Protection Assn., Boston, Mass. (Liaison,
National Electrical Code Committee)
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(1) Findings and Recommedations of Washington State Fire Mar-

shal as the result of Mobile Home informal public hearing held on

Jan. 6, 1971:

MOBILE HOME HEARING, FINDINGS AND RECOMMENDATIONS

On January 6, 1971, an informal hearing was held at the Lakewood Fire De
part-

ment, headquarters station, as called by Washington State Fire Marsh
al Karl

Herrmann. The purpose was to inquire into the factors involved in th
e recent

mobile home fires occurring in the area and throughout the state, the most re
cent

of which claimed the life of a young mother and her daughter on December
 23rd in

a mobile home park near Lakewood.
Representatives of the fire service, governmental agencies involved in m

obile

home regulation, the mobile home industry itself and the related sales, se
rvice

and delivery business, operators and owners of courts and parks, and
 representa-

tives of the public in general were invited to attend and give testimony. 
The hear-

ing was open to the public and all the various segments were well represe
nted;

with approximately 80 registering as interested parties.

Prepared testimony, informal statements, comments and suggestions were 
all

accepted and duly recorded. These were studied and evaluated by the State
 Fire

Marshal and the following facts established:
1. The concept of mobile homes and mobile home living has changed fro

m that

of portable temporary living quarters for travelers and transient worker
s of

limited means to that of semi-permanent dwellings for a large portion of
 our

population not limited to any one station in life or level of income and all tr
ends

seem to indicate a continued increase in popularity and use.

2. The mobile home industry, in its phenomenal growth from a fairly insig-

nificant specialty to one of the major suppliers of single-family homes, has no
t had

the benefit of long years of experience in design and construction, resulting in 
a

lack of adequate knowledge as to safety features needed and a less than sati
s-

factory degree of quality control in certain instances in mechanical and electric
al

installations.
3. Regulatory agencies have not kept pace with the growth of the industry and

nationally-recognized standards were slow in development, incomplete in scope,

and irregular in application and enforcement, resulting in confusion, contradictio
n

and frustration to the builder, vendor, and consumer alike.
4. Through the joint efforts of an organized mobile home industry and various

research, regulatory, and governmental agencies, model minimum standards have

been formulated, sufficiently broad and comprehensive in scope, to provide a

reasonable degree of standardization, quality and safety, consistent with building

codes governing conventional structures, if uniformly adopted, applied and

enforced.
5. Enforcement of minimum standards by state agencies have not been fully

effective, due to the inherent, unique feature of the mobile home—its mobility;

being built in one location and then moved, as a finished product for sale and use,

to another. Continuous progress inspections during construction by the numerous

state or local regulatory agencies in whose jurisdictions the units may later be

sold in is impractical and occasional spot-checks have not proven satisfactory.

Voluntary compliance by all builders has not been obtained, possibly due in large

to the pressures of competition.
6. Fire loss statistics have begun to emerge that indicate that the life loss per

fire and the dollar loss per fire is many times that of conventional dwellings; the

most common reasons given by fire officials being more readily combustible con-

struction, higher flame-spread ratings of interior finishes, lack of fire-stops in

concealed spaces, and inadequate means of emergency exit.
7. Locally, Washington regulations are far ahead of the national norm in de-

sign, construction and mechanical standards, but have not kept pace with life
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safety requirements in the event of fire. Exit arrangements are not in conform-
ance with nationally recognized standards for mobile homes but rather, use ter-
minology from conventional building codes for door requirements, omitting the
companion emergency exit and rescue requirements for windows in sleeping areas.
8. Numerous local fire officials have made inspections, surveys, and investiga,

tions and are aware of many of the existing problems but other than voicing their
objections and warning of inevitable results, are seemingly helpless to obtain sat-
isfactory corrective results.
After carefully weighing all testimony presented, in addition to the previous

records, statistics and reports available, giving due consideration to all sides
of the problem and trying to remain neutral without prejudice toward any one
or any segment involved, the Washington State Fire Marshal hereby makes the
following recommendations:

1. The entire mobile home industry, either collectively or individually, should
be encouraged to voluntarily adopt the Standard for Mobile Homes, as published
by the National Fire Protection Association, as the guideline and minimum
standard under which their products are designed and constructed.

2. An appropriate federal agency should be empowered and charged with the
responsibility to require and enforce compliance with the aforementioned Stand-
ard for any mobile home designed or intended for transport interstate.

3. The Committee for the Standard should review fire cause and loss factors
involving mobile homes and compare the data and knowledge so gained to exist-
ing requirements in the standard, to determine areas in need of strengthening,
clarifying, or expanding, such as:

A. Combustibility standards for all structural and finish materials, rather
than merely flame-spread of interior surfaces.
B. Extending flame-spread requirements to include standard equipment

furnishings and fixtures.
C. Evaluation of present flame-spread ratings, established the same for

mobile and conventional homes alike, to determine if mobile homes present a
special hazard and should be required to maintain a lower flame-spread rat-
ing to accomplish the same over-all relative degree of fire safety to occupants.
D. Require doors, escape panels, or windows designed for emergency egress

or rescue from all sleeping areas.
E. Define design requirements to provide fire separation between sleeping

areas and the other portions of the mobile home, so as to be able to exit from
all sleeping areas through individual or a common door without having to
enter or pass through other portions of the structure.
F. Requiring or at least recommending some means of automatic detection

of heat, flame, smoke, and/or products of combustion and provisions for
alerting the occupants.

4. More research should be done on present methods of testing surface burn-
ing characteristics or finish material to see if these limited fuel/heat tests are
really indicative of the conditions encountered in an actual fire, or if simulated
full-scale testing methods should be developed and implemented.

5. The Washington State mobile home regulatory agency, the Department of
Labor and Industries, should revise their present standards to conform with the
Standards for Mobile Homes, insofar as fire and life safety requirements are
concerned, and go beyond the Standard where it is felt that weaknesses or
omissions exist, and should utilize their inspection and enforcement proceduresto the utmost in discovering violations, seeking corrections, and punishing
violators.
6. The Washington State Fire Marshal and the fire service in general shouldcooperate with, assist, and support the Department of Labor and Industries intheir efforts to formulate, adopt, promulgate, and enforce reasonable minimum

standards for fire and life safety in mobile homes, consistent with standardsadopted or recommended for other types of structures or occupancies.
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7. The fire service should encourage municipalities or governmental sub-divi-

sions to adpt the Standards for Fire Protection in Trailer Courts, as published
by the National Fire Protection Association, on a local level and empower the
fire department or other local agency responsible for fire protection, to enforce
it.

8. All agencies or individuals having an interest in mobile homes, whether
through the manufacture, sale, service, use or regulation should join efforts in

a campaign to educate the general public in proper safeguards and emergency
procedures related to fire prevention, fire detection, fire suppression and life

safety in family homes, regardless of whether it be a mobile home, conventional

home, single-family or multi-family occupancy.
It is the opinion of the Washington State Fire Marshal that substantive com-

pliance with these recommendations will do much to improve the image, safety,
and fire loss record of mobile homes and greatly increase life safety of the general

public.

(2) Recommendations of Washington State fire marshal made to
local member of Committee on Mobile Homes, National Fire Protec-
tion Association on February 22, 1971 :

PROPOSED 1971 STANDARD FOR MOBILE HOMES (ANSI A119.1, NFPA 501B)

Changes as recommended by the Washington State Fire Marshal:
4.5. Interior Finish. The surface material of floors, walls, fixed or movable par-

titions, ceilings and other exposed interior surfaces affixed to the mobile home
structure including any material such as paint or wallpaper. Interior finish also
includes decorations or furnishings which are not affixed to the mobile home

structure but are furnished as an integral part of it.
6.7.1. Firestopping. Firestopping shall be provided in all mobile homes to cut

off all concealed draft openings in all ceiling assemblies and stud walls and
partitions, including furred spaces, so placed that the maximum vertical dimen-

sion of any concealed space is not over four feet and the maximum horizontal

dimension of any concealed space is not over ten feet. In addition, firestopping
shall be provided to form an effective barrier between stories and between the

top story and roof space.
7.3. Interior Floors, Walls, Partitions, Ceilings and Furnishings. The interior

finish of floors, walls, partitions and ceilings shall be of materials whose flame-

spread classification shall not exceed Class B, except that moldings, doors, trim,

cabinets, splash panels and furnishings shall be of materials whose flame-spread

classification shall not exceed Class C.
Flame-spread classifications shall be as defined in Section 6-2114 of the Life

Safety Code, 1970 Edition, NFPA #101 when tested by the Standard Method

of Test for Surface Burning Characteristics of Building Materials (ANSI A2.5-

1963, ASTM E84-68, UL1723-1968, NFPA #255-1969) or other equivalent na-

tionally-recognized testing methods.
8.3.4. Emergency Egress or Rescue. Every sleeping room, unless it has two

doors providing separate ways of escape or has a door leading directly to the

outside, shall have at least one outside window which can be opened from the

inside without the use of tools to provide a clear opening of not less than 22

inches in least dimension and five square feet in area, with the bottom of the

opening not more than four feet above the floor.

(3) Fire Loss Statistics—Mobile Home versus Conventional Dwell-
ings, 1970 Annual Report of Oregon State Fire Marshall, covering
calendar 1969:

STATE OF OREGON, 'OFFICE OF STATE FIRE MARSHAL-1970, ANNUAL STATISTICAL

REPORT FOR THE CALENDAR YEAR 1969
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STATE SUMMARY OF INSURED LOSSES BY OCCUPANCIES

Number of Percent of Amount of Insurance
Residence claims Sound value Actual loss loss to value insurance paid

Dwellings 5,711 $76, 545, 369 $6, 091,842 7.96 $74, 912, 479 $5, 718, 034
Duplexes 20 323, 492 30, 164 9.32 312, 365 29, 541
Tents 3 12, 550 401 3. 19 12, 550 401
Apartments, tenements, flats 264 59, 628, 098 541, 245 .91 59, 248, 040 484,153
Rooming, boarding, houses 1 14, 400 328 3.27 14, 400 328
Hotels, inns, lodges 36 14, 585, 496 157, 983 1.08 14, 454, 509 122, 231
Motels  91 15, 503, 819 216, 371 1.40 15, 308, 377 215,411
School, college, university

dormitory 4 4, 856, 670 1,990 .04 4, 856, 670 1,990
Fraternity, Sorority 4 523, 200 1,018 . 19 523, 200 1,018
Convents, or other religious

dormitory 1 110,000 148 .13 110,000 148
Bunk houses 6 66,137 11,486 17.37 60,696 3,765
Mobile homes 140 786, 608 212, 576 27.02 781, 885 209, 954
Travel trailers 1 7,000 540 7.71 7,000 540
Camping trailers 2 2,850 2,225 78.07 2,850 2,225
Campers 5 15,300 1,111 7.26 15,300 965

Total 6, 289 172, 980, 989 7, 269, 428 4.20 170, 620, 821 6, 790, 704

PERCENTAGE ANALYSIS OF 1969 INSURED LOSSES BY OCCUPANCIES

Residence

Percent of Percent of
total number total sound
of claims in value involved Percent of

State in claims State loss

Dwellings 
Duplexes 
Tents 
Apartments, tenements, flats 
Rooming, boarding, houses  
Hotels, inns, lodges 
Motels 

72.84
.25
.04
3.37
.01
.46
1.16

20.92
.09
.00

16.30
.00
3.99
4.24

36. 73
.18
.00
3.26
.00
.95
1.30

School, college, university dormitory .05 1. 33 . 01
Fraternity, sorority  .05 . 14 . 01
Convent or other religious dormitory .01 .03 . 00
Bunk houses .08 .02 .07
Mobile homes 1. 78 .21 1.28
Travel trailers  S 5  .01 .00 .00
Camping trailers .02 .00 .01
Campers .06 .00 .01

Total 80. 22 47. 28 48. 83

ANALYSIS OF INSURED LOSSES OCCUPANCIES BY CAUSES OF FIRES-RESIDENCE

Building and contents

Percent
Number Sound Actual of loss to Amount of Insurance

Cause of claims value loss value insurance paid

DWELLINGS

Chimney or flue 223 $2, 380, 627 $356, 549 15.98 $2, 2b5, 326 $345, 229
Electric heater (portable) 33 303, 846 45, 021 14. 82 288, 500 33, 271
Electric heater (wall) 194 2, 653, 909 277, 509 10.46 2, 592, 652 271, 365
Fireplace 259 4, 478, 022 65, 256 1.46 4,418, 164 63, 898
Furnace or stove, gas 26 338, 211 38, 663 11.43 310, 320 35, 012
Furnace or stove, hard fuel 53 539, 673 98, 075 18. 17 522, 433 87, 135
Furnace or stove, oil 222 2, 813, 329 291, 675 10.37 2, 773, 048 268, 353
Furnace or stove pipes 47 483, 199 52, 348 10. 83 455, 599 50, 417
Gas range or stove 10 150, 342 9,222 6. 13 150, 342 9,222
Gas water heater 11 136, 000 5,493 4.04 132, 500 5,493
Gas appliance (other) 2 20, 750 899 4.33 20, 750 874
Motor on furnace or fan 16 222, 500 9, 648 4. 34 218, 000 9, 648
Oil furnace backfire 8 97, 800 1,935 1.98 97, 300 1,935
Oven heating or bake oven 30 475, 300 6, 771 1.42 475, 300 6,771
Overheated kettle 1,404 22, 580, 274 452, 476 2.01 22, 250, 462 447, 780
Space heaters (gas) 4 28, 942 13, 917 48.08 25, 500 10, 475
Space heaters (oil) 2 11,000 780 7.09 11,000 780
Other heating equipment 1 77, 500 2,398 3.09 55, 000 2,398
Candles 95 1, 634, 150 71,359 4.37 1, 606, 150 71,257

66-631 0 - 71 - pt. 1 - 26

A



388

Children with fire and matches 
Matches (other than children) 
Smoking (cigarette, cigar, etc.) 
Torch (cutting or welding) 
Incendiary 

131
17

738
7

61

1, 525, 404
192, 750

7, 599, 334
107, 500
560,271

229, 627
17, 698

436, 770
34. 297
158.039

15.05
9. 18
5.75
31.90
28.21

1, 492, 045
187, 400

7,462, 157
102. 500
539.693

220, 929
17, 673

424, 624
31. 514
143.084

Blow torch 14 144, 699 49, 205 34.01 137, 750 46, 450
Electric appliance (small) 83 1, 279, 880 46, 337 3.62 1, 264. 180 46, 181
Electric blanket or pad 71 885, 499 59, 376 6. 70 867, 074 59, 353
Electric dryer 113 1, 267, 423 47, 369 3. 74 1, 264, 423 47, 294
Electric fixtures (outlets and receptacles) 43 698, 004 73, 094 10.47 686, 632 72, 222
Electric iron 28 298, 750 3,343 1, 12 297, 550 3,318
Electric light bulb or lamp (lighting fixtures)_ 111 1, 503, 550 67, 526 4.49 1,482, 050 67, 501
Electric motor 2 22, 830 9,340 40.91 19, 500 9,340
Radio (short circuit in) 2 43, 300 11,597 26.78 41, 500 11,597
Electric range 95 1, 315, 350 75, 336 5. 73 1, 296, 900 75, 097
Refrigerator and compressor motors 25 365, 013 76, 262 20. 89 348, 745 74, 799
T.V. (short circuit in) 73 830, 666 93, 535 11.26 825, 250 90, 974
Transformer (short circuit in) 1 35, 000 175 .50 35, 000 175
Wire (short circuit or arc in) 357 4, 809, 229 1, 049, 301 21.82 4,622, 135 956, 466
Wire (short circuit to ground) 7 84, 093 1, 503 1.79 80, 200 1, 503
Overloaded electrical  6 56, 900 10, 142 17. 82 55. 600 10, 142
Electric hot water heaters 10 115, 000 17, 120 14.89 115, 000 17, 120
Ballast-fluorescent light 1 15, 000 23 . 15 15, 000 23
Misc, electric appliance (nonportable) 4 118, 588 652 .55 118. 588 652
Electric wall thermostat 69 1, 148. 550 6,444 .56 1, 139, 864 6,444
Bonfire or rubbish 25 412, 000 26, 144 6.34 412, 000 26, 078
Explosion (fireworks, bombs, etc.) 7 58, 300 3, 695 6.34 58, 300 3, 695
Explosion (pressure vessels-comp. gasse)_ 1 12, 000 1, 714 14.28 12, 000 1, 714
Friction (other than auto) 3 36, 500 310 .85 36, 500 310
Grass fire (cause unknown) 3 30, 000 585 1.95 30, 000 585
Hot ashes 39 565,010 21,782 3.85 561,010 21,732
Incinerator 6 73, 000 2,385 3.27 70, 500 2,385
Lightning 36 363, 190 28, 924 7.96 358, 840 27, 574
Molten metal 2 19, 000 289 1.52 19, 000 289
Open flame 43 649, 346 46, 655 7. 18 633, 546 46, 655
Unreported 1 12,500 172 1.38 12,500 172
Sparks or embers 233 3, 202, 320 78, 841 2.46 3, 171, 475 65, 244
Spontaneous ignition (chemical action) 12 117, 233 49, 695 42.39 107, 000 42, 520
Spontaneous ignition (drying or oxidation)_ 16 176, 500 8, 751 4.96 175, 000 8, 751
Tar pot or kettle overheated or burning__ _ 1 15, 000 159 1.06 15, 000 121
Miscellaneous-Undefined 7 110, 500 1,211 1.09 105, 000 1,211
Magnification of Glass 7 57, 000 6,818 11.96 54, 000 6, 818
Fusee 1 20, 000 147 . 73 20, 000 147
Undetermined 329 3, 973, 000 1,250, 195 31,47 3, 717, 795 1, 124, 515
Spread from adjoining occupancy 230 2, 195, 013 189, 264 8.62 2, 160, 931 181, 730

Total 5, 711 76, 545, 369 6,091, 842 7.96 74, 912, 479 5,718, 034

MOBILE HOMES, TRAILERS

Chimney or flue 3 12, 400 238 1.92 12, 400 238
Electric heater (portable) 1 5, 000 124 2.48 5, 000 124
Electric heater (wall) 2 3,314 2, 149 64.85 3,314 2, 149
Furnace or stove, gas 5 19, 500 5, 598 28.71 19, 500 5, 598
Furnace or stove, oil 23 110,917 63,611 57.35 110,802 62,896
Gas range or stove 4 18, 300 1,519 8.30 18, 300 1, 519
Gas water heater 2 6, 350 3,305 52.05 6,350 3,305
Motor on furnace or fan 1 10, 500 210 2.00 10, 500 210
Overheated kettle 26 212, 170 6,430 3.03 209, 670 6,380
Children with fire and matches 3 6,600 1, 804 27.33 6,600 1, 804
Smoking (cigarette, cigar, etc.) 12 56, 800 11, 139 19.61 56, 800 11, 139
Torch (cutting or welding) 1 14, 891 14, 891 100. 00 14, 891 14, 891
Open burning legal 1 3, 500 14 .40 3,500 14
Blow torch  1 7,000 71 1.01 7, 000 71
Electric appliance (small) 4 31, 000 6, 056 19.53 31, 000 6, 007
Electric blanket or pad 1 11, 000 139 1.26 11,000 139
Electric fixtures (outlets and receptacles)_ _ _ 2 4, 850 3,411 70.33 4, 850 3, 411
Electric range 1 2,500 329 13. 16 2,500 329
Refrigerator and compressor motors _ 2 4,300 367 8.53 4, 300 367
TV (short circuit in) 3 5, 100 357 7.00 5, 100 357
Wire (short circuit or arc in) 12 74, 850 20, 959 28.00 74, 850 20, 959
Electric hot water heaters 1 7, 356 7, 356 100.00 7,356 7,356
Explosion (pressure vessels-comp. gases)_ 2 10, 000 1, 636 16.36 10, 000 1, 636
Open flame 2 12, 500 7,629 61.03 12, 500 7,629
Sparks or embers 1 7,500 329 4.39 7, 500 329
Undetermined 20 112, 810 46, 628 41.33 111, 702 46, 320
Spread from adjoining occupancy 4 15, 600 6, 077 38. 95 14, 600 4, 577

Total 140 786, 608 212, 576 27.02 781, 885 209, 954
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All fires in each occupancy—Initial materials ignite
d—Estimated time burning

before detection—Room of origin—Probable source of heat 
or ignition (as

reported by fire departments)

RESIDENTIAL PROPERTIES

Single family  5, 878

Estimated total number in State  693, 000

Frequency ratio—One fire to every  117. 89

Initial material ignited: Number

Ceiling, ceiling lining  14

Flooring   30

Insulation material  17

Roof finish  135

Shelves, cupboards, and similar structures  1

Timber members around chimney or fireplace  1

Timber or flooring under hearth or fireplace  1

Walls and internal finish  237

Walls and external finish  61

Bedding when off bed  13

Clothing (wearing apparel)  117

Curtains, blinds etc  38

Floor coverings (rugs, etc.)  35

Mattress and bedding on bed  259

Rags (polish cloths, dusters, etc.)  18

Upholstery (davenport, chair, etc.)  173

Cooking or vegetable oils  9

Flammable liquids  118

Gas (natural or artificial)  13

Gasoline   56

Grease, all types    146

Paints, lacquers, varnishes  4

Tar   2

Wax paraffin  12

Unreported   2, 909

Brush, shrubs, or timber  3

Dust or soot  33

Electrical insulation    456

Grass   13

Lint   41

Loose fibers (shavings, sawdust, etc.)  19
Miscellaneous combustibles  429
Paper   194

Plastics   31
Rubbish or trash  58
Seat or cushion, auto  2
Straw, hay, chaff, etc  1
Unknown   98
Rubber, belts, tires, etc  5
Food   69
Wood in stove-fireplace  7

Estimated time burning before detection:
Less than 15 minutes    1, 646
Less than 30 minutes  1, 020
Less than 45 minutes  143
Less than 1 hour  68
Less than 2 hours  6
Less than 6 hours  68
Less than 12 hours  5
Less than 24 hours  6
More than 24 hours  8
Unreported   2,908
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Room of origin:
Hallway, corridor 
Exterior stairway, ramp 
Interior stairway, ramp 

38
2
4

Lobby, entranceway 4
Recreation room 57
Sleeping area 470
Dining area 39
Manufacturing area 2
Product storage room 1
Lavatory, locker room 49
Laundry room area 165
Stage, performance area 1
Maintenance shop area 1
Closet, storage room 60
Vehicle storage area 140
Chimney or flue 17
Machinery room area 2
Heating equipment room 81
Switchgear area 1
Incinerator room 1
Exterior balcony 90
Ceiling/floor assembly 15
Wall assembly 5
Exterior wall surface 131
Roof surface, exterior 128
Attic  85
Basements  34
Multiple location 16
Unable to determine 24
Undetermined  2
Unreported  2,916
Court, patio, terrace 1

Probable source of initial heat or ignition:
Chimney or flue 1,608
Electric heater, portable 36
Electric heater, wall 112
Fireplace 104
Furnace or stove, gas 24
Furnace or stove, hard fuel 69
Furnace or stove, oil 132
Furnace or stove pipes 73
Gas range or stove 8
Gas water heater 20
Gas appliance, other 3
Heating or bake oven 9
Overheated kettle 404
Space heaters, gas 3
Steam pipes 2
Heating equipment not defined 97
Gas dryer 1
Oil furnance backfire 2
Candles  31
Children with fire or matches  218
Matches other than children 11
Smoking, cigarettes, cigars, etc 355
Torch, cutting or welding 13
Incendiary   127
Blow torch 20
Open burning, legal 1
Open burning, illegal 11
Electric appliance, small portable 23
Electric blanket or pad 28
Electric dryer 92
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Electric fixture (outlet plugs, receptacles, etc.) 1
Electric iron 4
Electric light bulb 53
Electric motor 66
Radio, short circuit in 4
Electric range• 92
Refrigerator and compressor motors 2
TV, short circuit in 74
Wire (short circuit or arc in) 689
Wire (short circuit to ground) 3
Static electricity 2
Electric hot water heater 5
Ballast 4
Overheated electric wiring 109
Thermostats 83
Bonfire or rubbish 24
Explosion (fireworks, bombs, etc.) 11
Explosion (steam boilers, etc.) 1
Friction other than auto 6
Hot ashes 27.
Incinerator  5
Lightning  5
Open flame 10
Rekindle  16
Sparks from running machinery 1
Unreported  10
Spontaneous ignition (chemical action) 4
Spontaneous ignition (drying or oxidation) 11
Spontaneous ignition (bacterial) 1
Static charge 1
Undetermined source of ignition 145
Spread from adjoining occupancy 58
Sparks or embers 46
Sparks from internal combustion engines 1
Magnification of glass 4
Fuse 1
Under investigation 5
Backfire (auto, tractor, etc.) 1
Muffler or exhaust 1
Short circuit, auto 3
Wreck or wreck and fire (auto) 1

All fires in each occupancy—initial materials ignited—estimated time burning
before detection—room of origin probable source of heat or ignition (as re-
ported by fire departments)

Mobile homes 
Estimated total number in State 

164
37, 000

Frequency ratio-1 fire to every 225.60
Initial material ignited:

Ceiling, ceiling lining 1
Flooring  1
Shelves, cupboards, and similar structures 1
Walls and internal finish 22
Walls and external finish 11
Clothing (wearing apparel) 3
Curtains, blinds, etc 2
Floor coverings (rugs, etc.) 1
Mattress and bedding on bed 14
Rags (polish cloths, dusters, etc.) 1
Upholstery (davenport, chair, etc.) 9
Flammable liquids 10
Gas (natural or artificial) 12
Gasoline  2
Grease, all types 3
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Wax paraffin  1
Electrical insulation  29
Lint   2Miscellaneous combustibles  15Paper  4Plastics  2Unknown   8Food   2
Unreported  8Estimated time burning before detection:
Less than 15 minutes  91Less than 30 minutes  49Less than 45 minutes  5Less than 1 hour  7Less than 6 hours  3Unreported  9Room of origin:
Hallway, corridor  8Living room  34Sleeping area  29Dining area  1Lavatory, locker room  2Laundry room area  1Kitchen cooking area  38Closet, storage room  4Heating equipment room  11Exterior balcony  1Ceiling floor assembly  3Exterior wall surface  15Roof surface, exterior  1Multiple location  1Unable to determine  2Unreported   13Static electricity  1Overhead electric wiring  2Thermostats   1Friction other than auto  1Undetermined source of ignition  20Spread from adjoining occupancy  13Unreported   5Probable source of initial heat or ignition:
Chimney or flue  2Electric heater, portable  3Electric heater, wall  2Furnace or stove, gas  6Furnace or stove, hard fuel  1Furnace or stove, oil  20Furnace or stove pipes  1Gas range or stove  9Gas water heater  5Heating or bake oven  1Overheated kettle_ 6Candles  1Children with fire or matches  3Smoking, cigarettes, cigars, etc  17Torch, cutting or welding  1Incendiary   5Electric blanket or pad  2Electric motor  5Electric range  1TV (short circuit in)  2Transformer (short circuit in)  1Wire (short circuit or are in)  27
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BUILDING OCCUPANCY BY AGE,

Total
number
of fires

WHERE LOSS OCCURRED RESIDENTIAL

In- Electric
cendiary circuit

Thermo-
stat

Careless
smokingOccupancy and building age

Heating
equip-
ment

Tele-
vision

set

Dwellings, 1 and 2 family:
Single family 2:971

Unreported 81 15 5 17 11  9
Less than 5 years 145 34 5 14 27 4
5 to 10 years 399 82 13 33 14 44 21
10 to 20 years 494 139 19 37 91 9 29
20 to 30 years 548 146 12 60 80 6 63
30 to 50 years 1,090 291 18 166 126 2 153
Over 50 years 214 59 2 28 31 2 26

Duplex 71

Unreported 1
Less than 5 years 8 1 2
5 to 10 years 13 1  1 1
10 to 20 years 6 1 3 5 1
20 to 30 years 11 2 1  2 3
30 to 50 years 29 2 1 2 9
Over 50 years 3 2

Mobile homes, trailers 155

Unreported 20 5 2 2
Less than 5 years 38 5 1  14 c
5 to 10 years 63 15 1 6 8 1 6
10 to 20 years 31 17 1 5 3
20 to 30 years 3 1  1

(4) Fire Loss Statistics—Mobile Home versus Conventional Dwell-
ings, 1971 Annual Report (tentative) of Oregon State Fire Marshal,
covering calendar 1970:

SECOND DRAFT JULY 1971, OFFICE OF STATE FIRE MARSHAL, STATE OF OREGON

(Compiled from statewide statistics as reported by fire departments and insurance adjusters)

Insured
claims

Insured
loss

Average
fire

claim
Loss to
value Deaths

Estimated
number
in State Fires

Frequency
of fires

1 to

Frequency
of deaths

1 to

1965:
Dwellings 8, 923 $6, 674, 998 $748 7. 12 55 605, 000 1 8,923 67. 80 162. 23
Mobile homes 95 100, 902 1,062 24,23 6 27, 750 140 190.82 23.33

1966:
Dwellings 7,867 5,482, 192 697 6.25 57 635, 000 4,409 166.70 7735
Mobile homes 119 152, 861 1.284 23,60 4 29, 600 159 186.16 3975

1967:
Dwellings  4,874 4, 530, 237 930 7.63 51 660,000 5,915 111.50 11598
Mobile homes_ _ _ 76 123,957 1,631 30.11 5 31,450 209 121.77 41.80

1968:
Dwellings  6,386 5, 145, 258 806 6.49 37 693, 000 5,489 126.25 148.37
Mobile homes _ 108 107, 743 998 23.84 2 33, 000 236 139.83 118.00

1969:
Dwellings 5,711 6, 091, 842 1,066 7.96 44 693,000 5,878 117.89 133.59
Mobile homes 140 212, 576 1, 518 27,02 7 37, 000 164 225.60 23.42

1970:
Dwellings 5,700 6, 707, 850 1, 176 7.21 47 703, 000 4,846 145,50 103. 10
Mobile homes 114 231, 479 2,030 31.24 5 39, 000 168 232.14 33.60

1 Estimated.

The majority of fires occurred in mobile homes of 5 to 10 years of age; dwell-
ings 30 to 50 years.
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TRENDS INDICATED BY AVERAGES OF THE ABOVE STATISTICS COVERING
A SIX YEAR PERIOD

The ratio of fatalities per fire in mobile homes is 3.29 times greater than for
standard dwellings.
The loss to value ratio per fire in mobile homes is 3.80 times greater than

standard dwellings.
Average mobile home fire losses are greater than average losses in standard

dwellings by a ratio of 1.57 to 1. (Approximately $1,420 per fire average to $903
average for standard dwellings.)
The frequency of fire incidents in ratio to the total number of occupancies

in the State indicates that a fire incident is more likely to occur in standard
dwellings than in mobile homes by a ratio of 1.47 to 1.

(5) Letter of support from consumer, dated Dec. 29, 1970:
TACOMA, WASH.,

January 20,1970.
Mr. KARL HERRMANN,
State Insurance Commissioner, State Capitol Building,
Olympia, Wash.
DEAR MR. HERRMANN : According to tonight's Tacoma News Tribune, you

will be conducting a hearing into Fire and Life provisions for Mobile Homes
on Jan. 6, 1971.
I have lived in a Mobile Home since Aug. 1966, which my wife and I enjoy

very much, however, at the time we purchased the Unit, it did not have an exit
beyond the center part of the structure; one opening off the kitchen and the
other from the living room.
When we realized what a fire-trap we would be in if fire broke out in the

central part or front part of the unit, we could no longer retire at night without
fear of this situation, and immediately made arrangements to have a door put
in the rear bedroom. We no longer have that fear.

This terrible disaster of a few days ago, where a mother and baby were lost,
would not have happened if such an exit had been available to them.
In the Mobile Court where we live, there are around one hundred and fifty

units, of which only a few have an extra exit for escape in case of an emergency.
There have been some fires here but they have been very lucky.
I feel that something should be done by your Department to see that these

conditions are corrected and that the manufacturers of Mobile Homes should be
compelled to provide this safety feature in all Units before they can be put on
the market. The small addition in price, if done at the time of construction, is
very small to pay compared to the loss of human lives.
I trust this will receive serious consideration at your meeting.

Very truly yours,
Mr. C. C. RAMLER.

(6) Letter of support from Whatcom County Firemen's Association:
WHATCOM COUNTY FIREMEN'S ASSOCIATION,

Everson, Wash., February 3, 1971.
REX JORDAN,
State Fire Marshalls Office,
Olympia, Wash.
DEAR Mn. JORDAN: During a discussion on recent fires at the Jan. meeting of

the Whatcom County Firemen's Assn., it was noted that several mobile home
fires had been reported with severe damage in nearly every case. They are here
to stay and we cannot outlaw them but the mobile homes could be constructed
in a way to retard the spread of fire a lot better.
We have had 10 trailer fires in the last three months in this area. Some of the

weaknesses in fire retarding was lack of good insulation. (Styrene commonly
used in trailers completely disappears in heat.) No fire stops in long attic areas,
letting fires spread fast. No exits near sleeping areas and windolv styles thatprevent quick egress.
We know your office is interested in correcting this and we are behind you100%. Also we would like to see the taxing of mobile homes corrected so theowners would pay their fair share of fire and police protection.

Sincerely,
GORDON J. NEYENS.
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(7) Letter of support from Washington State Mobile Home Park
Association:

BELMORE MOBILE HOME PARK,
Federal Way, Wash., February 3, 1971.

MR. KARL HERRMANN,
State Insurance Commissioner and State Fire Marshal, Olympia Office, Insur-

ance Building, Olympia, Wash.

DEAR MR. HERRMANN : Mr. John Damitio and Mr. Bob McKean, Legislative
Chairman, Washington State Mobile Home Park Association, attended the Mobile
Home Hearing held January 6, 1971 in Tacoma at Lakewood Fire Department

Headquarters Station.
We contacted our House and Senate' Representatives after the meeting and

they recommended that we do something now to aid your office in our industry.
Our Legislative Committee and our State Association has agreed to sponsor

proposed American National Standards Institute standards A119.3 for mobile
home parks and A119.4 for recreational vehicle parks.
We urge your office to lend its full support to this legislation.

Sincerely,
Bob McKean,
R. L. MCKEAN,

• Legislative Chairman,
Washington State Mobile Home Park Association.

(8) Letter of support from Foremost Insurance Co.:
FOREMOST INSURANCE CO.,

Grand Rapids, Mich., March 4, 1971.
CARL HERMAN,
Insurance Commissioner,
Insurance Building, Olympia, Wash.

We have received a report of the mobile home hearing of January 6, 1971

at the Lakewood Fire Department. The information contained in this report

is of such value that we would like to distribute it to most of the major manu•

facturers of mobile homes throughout the country. We therefore request your

permission to reproduce the article in its entirety and to distribute it. Would

appreciate your advice.
Thank you.

Very truly yours,
JOHN D. HOSEY,

Assistant Vice President, Product Research.

(9) Letter of criticism from Fleetwood Enterprises, Inc.:
FLEETWOOD ENTERPRISES, INC.,

Riverside, Calif., May 18, 1971.

Hon. DANIEL J. EVANS,
Governor of the State of Washington,
Olympia, Wash.
DEAR GOVERNOR EVANS : I am addressing myself directly to your office in the

hope that you will institute proper action on the subject of the State Fire

Marshal's hearing of January 6, 1971.
We take strong exception to Item No. 2 of the hearing, which makes refer-

ence to the fact that the mobile home industry "has not had the benefit of long

years of experience in the design and construction, resulting in the lack of

adequate knowledge as to the safety features needed and a less than satis-

factory degree of quality control in certain instances in mechanical and elec-

trical installations." Fleetwood has a research and development center employ-

ing more than seventy individuals, headed by a Director of Research and

Development. All their time and efforts have been put into development of a

product that, under all instances, is federally approved on F.H.A. bills and

also under 235-236 housing program, as well as complying to the strong

regulations of ANSI 119.1 in the case of mobile homes, and 119.2 in the case

of recreational vehicles. ANSI's (abreviation for American National Standards

Institute) standards are higher than generally set down by the Federal Hous•

ing Authority.
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Mr. GEORGE H. TRYON,
National Fire Protection Association,
Boston, Mass.

Further, with respect to Item No. 6, Fire Loss Statistics, the report states
"statistics have begun to emerge to indicate that the life lost per fire, and the
dollar lost per fire, is many times that of conventional dwellings, the most com-
mon reasons given by fire officials being more readily combustible construction,
higher flames-spread ratings of interior finishes, the lack of fire stops and con-
cealed spaces, and inadequate use of emergency exits." Again, we must take
strong exception with this as being hypothetical and not factual, inasanuch as
the industry and the supplier industry have worked towards developing in a
more meaningful manner safer construction materials than the standard housing
industry generally. However, we do not wish to use this as a podium in debating
conventional housing versus factory-built housing inasmuch as we, as a supplier
of housing throughout the United States, are quite aware of the fact that the
conventional builder finds himself seriously opposed, competitive-wise, in quality
and price for the delivery of excellent housing for the low-cost and low-income
segment of our population.
We have found that there have been instances where the rate of fires in mobile

homes seemed, by pure statistical application, to be more frequent than those
in the case of conventional housing. We believe that this may have been caused
by the fact that the electrical hookups at mobile home parks have not been, in
many instances, handled properly by the utility people or electrical contractors
in their hookup equipment, thereby causing surges as well as depressions in
delivery of voltage to the design system. This has been the result, in some
instances of improper electrical metering systems in the parks to units.
We are aware that recently a large mid-west publication directed to fire

officials published an article that was very vociferous in the condemnation of
the entire factory-built housing industry with specific direction toward themobile home industry itself. We believe that all government agencies, as well asindustry itself, should address themselves to the needs of the low-income people
who need housing. We also believe in "intelligent" development of standards thatcan be adhered to and will, in fact, prevent the type of condemnation made by theFire Marshal's office of the State of Washington. We are prepared at any time,at the convenience of the Fire Marshal and in the presence of the top stateadministrative department, to discuss at length the impropriety of many of thecapricious findings of the hearings of January 6, 1971. At such a meeting, wewould be most happy to attempt to have those major manufacturers of materialsused, in both mobile and modular housing, attend to demonstrate the incorrectreference made to the dangerous materials being used by manufacturers in thisindustry.

Respectfully,
WILLIAM W. WEIDE,
Senior Vice President.

(10) Letter of disagreement from Trailer Coach Association:
COMMITTEE ON MOBILE HOMES AND

RECREATIONAL VEHICLES,
December 4, 1970.

DEAR GEORGE: I appreciate receiving your letter of December 1 with the at-tached copies from Mr. Joseph A. Bergin, Fire Inspector for Pierce County FireDistrict No. 2, State of Washington. I most certainly appreciate the concern ofany person dedicated to the program of life safety and hasten to point out thatour Association is likewise committed to the same program as is evidenced byour participation in state code and standards work throughout the country. I amfirmly convinced, however, that the industry has exceeded, in most cases, themodel codes in providing for this protection, as I will point out in succeedingparagraphs.
Mr. Bergin stated that a recent inspection of mobile homes involving ap-proximately 1,800 in number indicated that violations existed insofar as exitdoors are concerned. At this point I would wish to state that in his letter he didnot indicate the age of the mobile homes inspected. In all probability, manyof the mobile homes were built prior to code or standards development and mightnot, therefore, have two exit. doors. Since the development of the standard andits recognition in state enforced codes. most mobile homes have been constructed
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with two exit doors. Their location in the structure, however, has not been con-

trolled or specified until our recent revision of the A119.1.
At our recent Annual Mobile Home Show at Dodger Stadium, 88 mobile homes

were displayed. This display encompassed every size built in the country today.

Every display in that show contained at least two exit doors, and a large number

contained three exit doors. In most of these units, the doors were extremely

remote from each other.
In the great majority of the displays and especially in the double wides, one

exit door was located in the rear section of the mobile home, usually in the

bedroom area.
Mr. Bergin refers to Section 3302 of the Uniform Building Code which specifies

the number of exits required in UBC structures. He further states that the lo-

cations for exit doors in mobile homes do not meet the standards for evacuation

from a mobile home that has a long, open hallway to the rear with bedrooms on

each side. I wish to point out that the mobile home rules and regulations adopted

by California, Washington, Oregon, Utah, Nevada and New Mexico do not re-

quire compliance to the UBC. I further wish to point out that mobile homes built

to the A119.1 Standard and to existing state enforced codes, exceed the UBC

requirements insofar as exit doors are concerned.
When we analyze Section 3302 of the UBC, we must also consider Table

Number 33-A which specifies the minimum number of exits required based on

occupancy of the dwelling unit and square footage per occupant In. Table Num-

ber 33-A, it plainly states that a minimum of two exits are required where t
he

number of occupants is over 10 and the square footage of the dwelling per

occupant must be 300. Unless the dwelling was occupied by at least 10 persons

and contained in excess of 300 square feet per occupant for a total of 3,000

square feet for the dwelling only one exit door would be required. Section

3302(b) states, "Width.. The total width of exits in feet shall be not less than

the total occupant load divided by 50. Such widths of exits shall be divided

approximately equally among the separate exits." In interpretation, wherein the

occupant load is 10 and that number is divided by 50, would this mean that a

door would be 10/50 feet wide It would appear to the writer that the UBC

is in error in this section in that 50 should be divided by 10, which would result

in a required total footage for doors required as 5 feet. In section 3306(d) ac-

cording to UBC, every required exit doorway shall be not less than 3 feet
 in

width. In this respect the proposed standard varies from the UBC requirement.

In conclusion and based on the fact that mobile home requirements do ex-

ceed the UBC as to number of doors required (based on occupancy according
 to

the UBC requirements) we must take the position that emergency action in con-

nection with the 1971 proposed addition of the ANSI A119.1 is unwarranted

and unnecessary.
Respectfully,

FRANCIS E. GREENLEAF,
Secretary, Mobile Home Parks Subcommittee.

(11) Current Washington State Mobile Home Code—exits.

STATE OF WASHINGTON DEPARTMENT OF LABOR AND INDUSTRIES—RULES AND

REGULATIONS FOR MOBILE HOMES, COMMERCIAL COACHES AND RECREATIONAL

VEHICLES
11-62. EXIT DETAILS

1 1-6 2 1. NUMBER, TYPE, AND ACCESS TO EXITS

11-6211. In any dwelling of more than 2 rooms, every room used for sleeping,

living, or dining purposes shall have at least 2 means of egress, at least one of

which shall be a door or stairway providing a means of unobstructed travel to the

outside of the building at street or grade level. No room or space shall be occu-

pied for living or sleeping purposes which is accessible only by a ladder, folding

stairs or through a trap door.
11-6212. Every sleeping room, unless it has 2 doors providing separate ways of

escape, or has a door leading outside of the building directly, shall have at least

1 outside window which can be opened from the inside without the use of tools

to provide a clear opening of not less than 16 inches in least dimension and 400

square inches in area, with the bottom of the opening not more than 4 feet above

the floor.
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11-6213. No required path of travel to the outside from any room shall be
through another room or apartment not under the immediate control of the occu-
pant of the first room or his family, nor through a bathroom or other space subject
to locking.

11-6214. No exit access from sleeping rooms to outside shall be less than 3 feet
wide.

11-622. DOORS

11-6221. Each door providing means of exit shall be not less than 24 inches
wide.
11-6222. Every closet door latch shall be such that children can open the door

from inside the closet.
11-6223. Every bathroom door lock shall be designed to permit the opening of

the locked door from the outside in an emergency.

11-623. STAIRS

11-6231. Every stairway shall comply at least with the minimum requirements
for Class B stairs in existing buildings, as described in Section 5-3 in respect to
width, risers and treads.

8 DESIGN CONSIDERATIONS

8.3 Exits. Mobile homes shall have a minimum of two exterior doors located
remote from each other. Doors shall •be designed for exterior use, and in no
case be less than 24 inches wide. Exterior doors shall permit opening from the
inside by the simple operation of a single knob or lever.

CHAPTER 14—REQUIREMENTS FOR GROUP I OCCUPANCIES

Sec. 1401. Group I Occupancies shall be:
Dwellings and lodging houses.

EXIT FACILITIES

Sec. 1404. Stairs and exits shall be provided as specified in Chapter 33.
Every sleeping room below the fourth floor shall have at least one window

or exterior door approved for emergency exit or rescue. Where windows are
provided they shall have a sill height not more than 48 inches above the floor.
Windows with an area of not less than 5 square feet with no dimension less

than 22 inches shall be deemed to meet the requirements of this Section provided
sill heights are not over 48 inches above the floor.
WAC 296-48-6221—Exits. (a) Each mobile home shall have a minimum of

two exterior doors. Doors shall be designed for exterior use and one door shall
be not less than six feet two inches in height and shall be capable of opening at
least 90 degrees and still be so mounted that the clearance is not less than 28
inches. Exterior doors shall permit opening from the inside by the simple opera-
tion of a single knob or lever.
( b) Commercial coaches shall be provided with exits in accordance with

Chapter 33 of the Uniform Building Code, 1970 Edition, as published by the Inter-
national Conference of Building Officials.

(12) Current NFPA 501B, Standard for Mobile Homes—exits:

UNITED STATES OF AMERICA

STANDARD FOR MOBILE HOMES

BODY AND FRAME AND CONSTRUCTION REQUIREMENTS AND THE INSTALLATION OF
PLUMBING, HEATING, AND ELECTRICAL SYSTEMS

USA STANDARD A119.1-1969; NFPA No. 501B-1968

THIS EDITION OF STANDARD ON MOBILE HOMES

This Standard has been developed by a USA Standards Committee on Mobile
Homes and Travel Trailers sponsored jointly by the Mobile Homes Manufac-
turers Association, the National Fire Protection Association, and the Trailer
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Coach Association. Personnel of the Committee are listed on pages A119.1-2 and

A119.1-3. It has been approved by all three sponsoring organizations and approved

by the United States of America Standards Institute under date of J
anuary

27, 1969. Action on behalf of the NFPA took place at the NFPA Annual Meeting,

May 20-24, 1968, at Atlanta, Georgia. Tentative Interim Amendment No. 1-1968

has also been processed in accordance with NFPA procedures concernnig para-

graphs 10.7, 10.10 and 10.11 of Part IV and this Amendment appears on page

A119.1-106.

ORIGIN AND DEVELOPMENT OF STANDARD ON MOBILE HOMES

This Standard replaces the American Standard Installations of Plumbing,

Heating, and Electrical Systems in Mobile Homes (A119.1-1963) and the

NFPA Standard for Fire Prevention and Fire Protection in Mobile Homes and

Travel Trailers (NFPA No. 501B-1964). The formation of this Committee under

the aegis of the United States of America Standards Institute (formerly American

Standards Association) combined the activities of the former ASA A119.1 Com-

mittee and the NFPA Committee on Trailers and Trailer Courts and resulted

from action taken by the Boards of Directors of the three sponsoring organiza-

tions, with the approval of the ASA, in 1964. The principal changes made in this

text as compared with the 1963 edition of A119.1 are indicated by vertical

marginal rules opposite the affected paragraphs.
special heat loss need be calculated—if the cavity in which the duct is located

is assumed to be at 70°F. The average temperature inside the supply duct shall

be assumed to be at least 130°F. for the purpose of calculation.

8. DESIGN CONSIDERATIONS

8.1 Light and Ventilation. Adequate provisions shall be made for light and

ventilation in accordance with the following:
8.1.1 Habitable Rooms. Habitable rooms shall be provided with windows or

doors whose total glass area is not less than 10 percent of the floor area. An

area equivalent to not less than 5 percent of the floor area shall be available
for unobstructed ventilation. In addition, if the ventilation area in the kitchen
is less than 3 square feet, a fan with a minimum rated capacity of 100 CFM

shall be provided in the kitchen.
8.1.2 Bathroom. The light and ventilation in the bathroom shall comply with

Paragraph 8.1.1. In addition, if the ventilation area is less than 11/2 square feet,
a fan with a minimum rated capacity of 25 CFM shall be provided.

8.2 Ceiling Height. The minimum ceiling height in the main structure of the
mobile home shall be not less than 7 feet, 0 inch. Any habitable area of greater
than 50 square feet, but considered at a secondary structure shall have a mini-
mum ceiling height of 6 feet, 4 inches.
8.3 Exits. Mobile homes shall have a minimum of two exterior doors located

remote from each other. Doors shall be designed for exterior use, and in no
case be less than 24 inches wide. Exterior doors shall permit opening from the
inside by the simple operation of a single knob or lever.

9. TESTS

9.1 General. Unless based on accepted engineering design (see 5.3 of Part I)
for the use indicated, all new mobile home materials, equipment, systems or
methods of construction not provided for in this standard, shall be subjected to
the tests specified in 5.10 of Part I.

9.2 Structural Integrity. Basic structural integrity as defined in 6.11 of Part
I shall be determined by tests as described in Appendix 1. This may be accom-
plished by the manufacturer or by a recognized testing organization.

(13) Proposed NFPA 501B, Standard for Mobile Homes—exits.

8.3 INGRESS AND EGRESS

8.3.1 Exterior Doors. Mobile homes shall have a minimum of two exterior
doors located remote from each other and so arranged that if one becomes blocked
as the result of a fire the other should be available. Doors shall be constructed
for exterior use, and in no case be less than 24 inches wide (22 inches clear).

Aih
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Exterior door hardware when in the locked or unlocked position shall permit
opening from the inside by a single movement in either direction of a knob or
lever. Where sliding doors are used, the release lever or handle shall operate to
open the door in the direction in which the door opens.

(14) Current NFPA 101, Life Safety Code—exits from dwellings:

11-621. NUMBER, TYPE, AND ACCESS TO EXITS

11-6211. In any dwelling of more than 2 rooms, every room used for sleeping
living, or dining purposes shall have at least 2 means of egrees, at least one of
which shall be a door or stairway providing a means of unobstructed travel to
the outside of the building at street or ground level. No room or space shall be
occupied for living or sleeping purposes which is accessible only by a ladder,
folding stains or through a trap door.

11-6212. Every sleeping room, unless it has 2 doors providing separate ways
of escape, or has a door leading outside of the building directly, shall have at
least 1 outside window which can be opened from the inside without the use of
tools to provide a clear opening of not less than 22 inches in least dimension and
5 square feet in area, with the bottom of the opening not more than 4 feet above
the floor.

(15) Current Uniform Building Code—emergency egress from
dwellings:

EXIT FACILITIES

Sec. 1404. Stairs and exits shall be provided as specified in Chapter 33.
Every sleeping room below the fourth floor shall have at least one window or

exterior door approved for emergency exit or rescue. Where windows are provided
they shall have a sill height not more than 48 inches above the floor.
Windows with an area of not less than 5 square feet with no dimension less

than 22 inches shall be deemed to meet the requirements of this Section provided
sill heights are not over 48 inches above the floor.
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