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CONSUMER PRODUCTS WARRANTIES AND
IMPROVEMENT ACT, 1971

TUESDAY, MARCH 9, 1971

U.S. SENATE,
COMMITTEE ON COMMERCE,

CONSUMER SUBCOMMITTEE,
Washington, D.C.

The subcommittee met at 10:15 a.m. in room 5110, New Senate
Office Building, Hon. Frank E. Moss (chairman of the subcommittee)
presiding.

Present: Senators Moss, Hart, and Cook.
Senator Moss. The subcommittee will come to order.

OPENING STATEMENT BY THE CHAIRMAN

Today the Consumer Subcommittee of the Senate Commerce
Committee will receive testimony on S. 986, the Consumer Products
Warranties and Federal Trade Commission Improvements Act of 1971.
The purpose of the bill considered here today is twofold:

(1) To bring fairness, rationality, and minimum standards to
warranty practices; and
(2) To sharpen the tools of the Federal Trade Commission so

that they can better referee warranty and other business practices
which have profound effects on consumers in the United States.
Title I of the bill sets forth minimum disclosures standards for
warranties on consumer products, defines minimum content
standards for warranties, and provides meaningful consumer
remedies for the breach of any warranty or service contract
obligation.

Title II of the legislation improves the Federal Trade Commission's
ability to deal with unfair consumer acts and practices "affecting"
commerce by providing the Commission with the power to seek pre-
liminary injunctions, to order specific consumer redress, and to seek
civil penalties for initial knowing violations of the Federal Trade
Commission Act or violations of Commission orders.
The warranty provisions of S. 986 have been carefully forged after

long deliberation by the Consumer Subcommittee. The 276-page hear-
ing record in the 91st Congress disclosed that warranties confuse, mis-
lead, and frequently anger consumers. Through extensive hearings the
committee has learned that a warranty is a complicated legal document
whose full essence often lies buried in century-old legal decisions or
complicated State codes or commercial law so that consumer under-

(1)
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standing of what a warranty on a particular product means may not
always coincide with its legal meaning. For example, a consumer's
warranty may cover a 25-cent part but not the $100 labor charge
necessary to install the part. Or the consumer may receive a full labor
and parts warranty only to learn later that the fine print requires him
to ship his piano to the factory in order to have it repaired "free of
charge."

Title I of the bill, then, is designed to meet the warranty needs of
American consumers and legitimate businessmen. The bill is designed
to promote consumer understanding, to provide minimum warranties
for consumers, to assure performance of any warranties given, and to
encourage the manufacturer of reliable products by promoting full
warranty competition.

Title II of this bill improves the Federal Trade Commission's ability
to serve as a viable consumer protection agency. At the present time
the Commission is shedding its image as the "sleeping lady of Pennsyl-
vania Avenue." It is awakening to its consumer protection responsi-
bilities but finds itself without proper tools to police the marketplace.
This bill would give the Commission the tools it needs—power to issue
preliminary injunctions, the authority to seek realistic penalties
against suppliers who commit unfair or deceptive acts, and the
authority to provide specific remedial relief to the consumers injured
by those suppliers.
Before receiving the testimony of Chairman Kirkpatrick, I would

like to review the legislative history of the bill being considered here
today. Title I of the bill which sets forth c3rtain rules of the warranty
game was the subject of 5 days of hearings before this subcommittee in
1970. An additional 3 days of hearings on this bill were held in the
House. Title II of the bill was the subject of 8 days of hearings by this
subcommittee in 1970. A bill almost identical to title I of the legislation
being considered here today passed without a dissenting vote in the
Senate on July 1, 1970. Legislation substantially similar to title II of
this bill was reported to the Senate floor by the Commerce Committee
in the fall of 1970.
I understand that the President has sent to the Congress his own

warranty and Federal Trade Commission improvement recommenda-
tions and administration witnesses inform us of their desire to testify.
Therefore, further hearings have been scheduled for March 15, 1971,
to receive again the views of Mrs. Knauer and Mr. McClaren. The
minority members of this committee have also asked for a day of hear-
ings to call witnesses selected by them. Those hearings will also be
held next week on Tuesday, March 16, beginning at 10 a.m., in 5110
of the New Senate Office Building. I am confident that all members
of this committee are desirous of moving ahead to executive consider-
ation of legislation which has been publicly debated in hearings and
fully considered in previous executive sessions of the Senate Commerce
Committee.
(The bill and agency comments follow:)
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92D CONGRESS
1sT Szssiow S. 986

• IN THE SENATE OF THE UNITED STATES

a

FEBRUARY 25, (legislative day, FEBRUARY 17), 1971

Mr. MAGNUSON (for himself, Mr. MOSS, Mr. HART, Mr. INOUYE, Mr. KENNEDY,
Mr. MCINTYRE, Mr. PASTORE, and Mr. PEAusON) introduced the following
bill; which was read twice and referred to the Committee on Commerce

A BILL

To provide minimum disclosure standards for written consumer

product warranties against defect or malfunction; to define

minimum Federal content standards for such warranties; to

amend the Federal Trade Commission Act in order to im-

prove its consumer protection activities; and for other pur-

poses.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Consumer Product War-

4 ranties and Federal Trade Commission Improvements Act

5 of 1971."
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1 TITLE I—CONSUMER PRODUCT WARRANTIES

2 DEFINITIONS

3 SEC. 101. For the purposes of this Act-

4 (1) The term "consumer product" means any tangible

5 personal property, normally used for personal, family, or

6 household purposes, including any such property intended to

7 be attached to or installed in any real property without

8 regard to whether it is so attached or installed. However, the

9 provisions affecting consumer products in sections 102, 103

10 and 104 (d) (2) of this Act apply only, to consumer products

11 actually costing more than $5.

12 (2) An "express warranty" is created as follows:

13 (a) Any affirmation of fact or promise made by a

14 supplier to the purchaser which relates to a con-

15 sumer product or service and becomes part of the basis of

16 the bargain creates an express warranty that the con-

17 sumer product or service shall conform to the affirmation

18 or promise.

19 (b) Any description of a consumer product which
20 is made part of the bargain creates an express warranty

that the consumer product shall conform to the
22 description.

23 (c) Any sample or model which is made part of
24 the basis of the bargain creates an express warranty
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3

1 that the consumer product shall conform to the sample

2 or model.

3 It is not necessary to the creation of an express warranty

4 that the supplier use formal words such as "warranty" or

5 "guaranty" or that he have a specific intention to make a

6 warranty, but an affirmation merely of the value of the con-

7 sumer product or service or a statement purporting to be

8 merely the supplier's opinion or commendation of the con-

9 sumer product or service does not create a warranty.

10 (3) "Purchaser" means the first buyer at retail of any

11 consumer product or service to whom a warranty is offered

12 or given, and any other person who is entitled by the terms of

13 such warranty to enforce against the warrantor the obliga-

14 tions of the warranty.

15 (4) "Reasonable and necessary maintenance" consists

16 of those operations which the person guaranteed reasonably

17 can be expected to perform or have performed which are

18 necessary to keep any consumer product operating in a pre-

19 determined manner and performing its intended function.

20 (5) The term "repair" may at the option of the war-

21 rantor include replacement with a new, identical, or equiva-

22 lent consumer product.

23 ( 6) The term "replacement" shall include the refund-

24 ing of the actual purchase price of the consumer product less
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13
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16
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22

23

24

25

4

reasonable depreciation based upon actual use if the war-

rantor is unable to effect replacement and repair is not pos-

sible or cannot be timely made, or if the person guaranteed

is willing to accept such refund in lieu of repair or replace-

ment.

(7) "Supplier" means any person (including any part-

nership, corporation, or association) engaged in the business

of making a consUmer product available to consumers, either

directly or indirectly.

(8) "Warrantor" means any supplier or other third

party who gives or offers to give an express warranty

(guaranty) .

(9) The term "warranty" includes guaranty, and to

warrant is to guarantee.

(10) The term "without charge" means that the war-

rantor (s) cannot assess the person guaranteed for any costs

the warrantor or his representatives incur in connection with

the required repair or replacement of a warranted consumer

product. The term does not mean that the warrantor must

necessarily compensate the person guaranteed for incidental

expenses. However, if any incidental expenses are incurred

because the repair or replacement is not made within a rea-

sonable time or because the warrantor imposed an unreason-

able duty upon the person guaranteed as a condition of se-

curing repair or replacement, then the person guaranteed
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shall be entitled to recover such reasonable incidental ex-

penses in any action against the warrantor.

DISCLOSURE REQUIREMENTS

SEC. 102. (a) In order to improve the adequacy of in-

formation available to consumers, prevent deception, and im-

prove competition in the marketing of consumer products,

any supplier warranting a consumer product in writing

against defect or malfunction shall fully and conspicuously

disclose in simple and readily understood language the terms

and conditions of said warranty pursuant to any regulations

issued by the Federal Trade Commission under procedures

specified in subsection (b) of this section. Such regulations

may require inclusion in the written warranty of any of the

followings items among others:

(1) The clear identification of the names and ad-

dresses of the warrantors.

(2) Identify of the party or parties to whom the

warranty is extended.

(3) The products or parts covered.

(4) A statement of what the warrantor will do in

the event of defect or malfunction—at whose expense—

and for what period of time.

(5) A statement of what the person guaranteed

must do and expenses he must bear.
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1 (6) Exceptions and exclusions from the terms of

2 •the warranty.

3 (7) The step-by-step procedure which the person

4 guaranteed should take in order to obtain performance

5 of any obligation under the warranty, including the

6 identification of any class of persons authorized to per-

7 form the obligations set forth in the warranty.

8 (8) The availability of any informal dispute settle-

9 ment procedure for any warranty dispute.

10 (9) A recital that legal remedies are available to

11 any person guaranteed if the warrantor has not complied

12 with the provisions of the warranty.

13 (10) A recital that any person guaranteed who

14 successfully pursues his legal remedies may recover the

15 reasonable costs incurred, including reasonable attor-

16 neys' fees.

17 (11) The time at which the warrantor will perform

18 his obligations.

19 (12) The period of time within which, after notice

20 of malfunction or defect, the warrantor will repair,

21 replace, or otherwise perform any obligations under the

22 warranty.

23 (13) The characteristics or properties of the prod-

24 ucts, or parts thereof, that are not covered by the

25 warranty.
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1 (14) The elements of the warranty in words or

2 phrases which would not mislead reasonable men as to

3 the nature or scope of the warranty.

4 (b) The Federal Trade Commission is authorized to

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25 ( 1 ) If the written warranty incorporates the Federal

determine in accordance with section 553, title 5, United

States Code, upon a public record after opportunity for an

agency hearing structured so as to proceed as expeditiously

as practicable, the manner and form in which information

with respect to any written warranty against defect or mal-

function of a consumer product or service shall be clearly and

conspicuously presented or displayed so as not to mislead

the reasonable, average purchaser, when such information is

contained in advertising, labeling, point-of-sale material,

or other representations in writing. Nothing in this Act shall

be deemed to authorize the Commission to prescribe the

duration of warranties given or to require that a product or

any of its components be warranted.

DESIGNATION OF WARRANTIES

SEC. 103. (a) Any supplier warranting or guaranteeing

a consumer product in writing against defect or malfunction

shall clearly and conspicuously designate such warranty in

the following manner unless exempted from doing so by the

Federal Trade Commission pursuant to section 109 of this

Act:
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1 minimum standards for warranty set forth in section 104

2 of this Act, then it shall be conspicuously designated a "full

3 (statement of duration)" warranty, guaranty, or word of

4 similar meaning.

5 (2) If the written warranty does not incorporate the

6 the Federal minimum standards for warranty set forth in

7 section 104 of this Act, then it shall be conspicuously desig-

8 nated a "partial" warranty, guaranty, or word of similar

9 meaning.

10 (b) Statements or representations such as expressions

11 of general policy concerning customer satisfaction which are

12 not subject to any limitations are excluded from sections

13 102, 103, and 104 of this Act but shall remain subject to

14 the provisions of the Federal Trade Commission Act and

15 requirements in subsection (c) of section 110 of this Act.

16 FEDERAL MINIMUM STANDARDS FOR WARRANTY

17 (GUARANTY)

18 SEC. 104. (a) Any supplier warranting consumer prod-

19 nobs in writing against defect or malfunction must undertake

20 at a minimum the following duties in order to be deemed to

21 have incorporated the Federal minimum standards for

22 warranty:

23 The duties-

24 (1) to repair, or replace if repair is not possible or

•
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1 cannot be timely made, any malfunctioning or defective

2 warranted product;

3 (2) within a reasonable time; and

4 (3) without charge.

5 In fulfilling the above duties the warrantor shall not

6 impose any duty other than notification upon any person

7 guaranteed as a condition of securing repair or replacement

8 of any malfunctioning or defective consumer product unless

9 the warrantor can demonstrate that such a duty is reasonable.

10 In a determination of whether or not any such additional

11 duty or duties are reasonable, the magnitude of the economic

12 burden necessarily imposed upon the warrantor (including

13 costs passed on to the purchaser) shall be weighed against

14 the magnitude of the burdens of inconvenience and expense

15 failure to provide reasonable and necessary maintenance)

16 (b) The above duties extend from the warrantor to the

17 purchaser.

18 (c) The performance of the duties enumerated in sub-

19 section (a) of this section shall not be required of the war-

20 rantor if he can show that damage while in the possession
•

21 of the person guaranteed or unreasonable use (including

22 failure to provide reasonable and necessary maintenance)

23 caused any warranted product to malfunction or become

24 defective.
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1 (d) Disclosure requirements-

2 (1) When making a warranty in writing against defect

3 or malfunction which incorporates Federal minimum stand-

4 ards, the warrantor shall cause it to be labeled a "full (state-

5 ment of duration) " warranty, guaranty, or word of

6 similar meaning.

7 (2) The disclosure requirements and Commission au-

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23 SERVICE CONTRACTS

24 SEC. 106. Nothing in this Act shall be construed to pre-

25 vent a supplier from selling a service contract to the pur-

thorization in section 102 of this Act shall apply to any

warranty in writing against defect or malfunction of a con-

sumer product which incorporates Federal minimum stand-

ards: Provided, however, That it shall be mandatory for the

warrantor issuing written warranty in compliance with

Federal minimum standards to cause the disclosure of the

duration of the warranty period measured either by time

or by some relevant measure of usage such as mileage to the

purchaser prior to the time of purchase.

FULL AND PARTIAL WARRANTING OF A

CONSUMER PRODUCT

SEC. 105. Nothing in this Act shall prohibit the selling

of a consumer product which has both full and partial war-

ranties if such warranties are clearly and conspicuously dif-

ferentiated.
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chaser in addition to or in lieu of a warranty if such con-

tract fully and conspicuously discloses in simple and readily

understood language the terms and conditions.

DESIGNATION OF REPRESENTATIVES

SEC. 107. Nothing in this Act shall be construed to

prevent any warrantor from designating representatives to

perform duties under the warranty: Provided, That such

warrantor equitably compensates such designated representa-

tives, but no such designation shall relieve the warrantor of

his direct responsibilities to the person guaranteed or make

the representative a cowarrantor.

LIMITATION ON DISCLAIMER OF IMPLIED WARRANTIES

SEC. 108. (a) There shall be no express disclaimer of

implied warranties to a purchaser if any express warranty

of a consumer product against defect or malfunction is made

by a supplier to a purchaser in writing.

(b) For purposes of this Act, implied warranties may

be limited in duration to the duration of an express warranty

of reasonable duration, if such limitation is conscionable and

is set forth in clear and unmistakable language and promi-

nently displayed on the face of the warranty.

FEDERAL TRADE COMMISSION

SEC. 109. In addition to the authority given in sections

102 and 104 of this Act pertaining to disclosure, the Federal

Trade Commission is authorized to establish rules pursuant

60-158 0 - 71 - 2
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1 to section 553, title 5, United States Code upon a public

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

record after an opportunity for an agency hearing structured

so as to proceed as expeditiously as practicable, to define

in detail the duties set forth in 'subsection (a) of section 104

of this Act and their applicability to warrantors of 'different

categories of consumer products with "full" warranties and

to determine when a warranty in writing against defect or

malfunction does not have to be designated either "full

(statement of duration) " or "partial" in accordance with

section 103 of this Act.

REMEDIES

SEC. 110. (a) Congress hereby declares it to be its

policy to encourage warrantors to establish procedures

whereby consumer disputes are fairly and expeditiously

settled through informal dispute settlement mechanisms. Such

informal dispute settlement procedures should be created by

suppliers in cooperation with independent and governmental

entities and should be supervised by some governmental or

other impartial body.

(b) It shall be a violation of section 5 (a) (1) of the

Federal Trade Commission Act (15 U.S.C. 45(a) (1) ) for

any person (including any partnership, corporation, or asso-

ciation) subject to the provisions of this Act to fail to comply

with any requirement imposed on Such person by or pursuant
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to this Act or to violate any prohibition contained in this

Act.

(c) (1) The district courts of the United States shall have

jurisdiction to restrain any supplier from making a deceptive

warranty with respect to a consumer product or service in

an action by the Attorney General or by the Commissioner

by any of its attorneys designated by it for such purpose.

The court may, pursuant to the general standards govern-

ing the issuance of injunctions in civil actions, at any time

grant such injunctive relief as it deems appropriate. When-

ever it appears to the court that the ends of justice require

that other persons should be parties in the action, the court

may cause them to be summoned whether or not they reside

in the district in which the court is held, and to that end

process may be served in any district.

(2) For the purposes of this subsection, a "deceptive

warranty" means: (i) a guaranty or warranty that contains

an affirmation, promise, description, or representation that

is either false or fraudulent, or that, in the light of all of the

circumstances, would mislead a reasonable man exercising

due care; or fails to contain information that is necessary, in

light of all of the circumstances, to make the guaranty or

warranty not misleading to a reasonable man exercising due

care; and (ii) a guaranty or warranty created by the use of

such terms as "guaranty" or warranty", if the terms and
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1 conditions of such guaranty or warranty so limit its scope

2 and application as to deceive a reasonable man.

3 (d) If any person guaranteed or protected by a service

4 contract shall finally prevail in any suit or proceeding for

5 breach of an express or implied warranty or service contract

6 obligation on a consumer product, he shall be allowed by the

7 court of competent jurisdiction to recover as part of the judg-

8 ment a sum equal to the aggregate amount of cost and ex-

9 penses (including attorneys' fees based on actual time ex-

10 pended) determined by the court to have been reasonably

11 incurred by such person guaranteed or protected by a service

12 contract for or in connection with the institution and prose-

13 cution of such suit or proceeding unless the court in its dis-

14 cretion shall determine that such an award of attorneys' fees

15 would be inappropriate: Provided, That any person guaran-

16 teed, in a suit for breach of warranty, must have afforded the

17 maker (s) of that warranty a reasonable opportunity to cure

18 the breach to be eligible for such cost and expenses.

19 (e) Any person damaged by the failure of a supplier to

20 comply with any obligations assumed under an express or

21 implied warranty or service contract subject to this Act may

22 bring suit in an appropriate district court of the United

23 States subject to the juridictional requirements of section

24 1331, title 28, United States Code, or in any State or District

25 of Columbia court of competent jurisdiction.
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1 SAVING PROVISION

2 SEC. 111. Nothing contained in this Act shall be con-

3 strued to repeal, invalidate, or supersede the Federal Trade

4 Commission Act (15 U.S.C. 41 et seq.) or any statute

5 defined therein as an antitrust Act.

6.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SCOPE

SEC. 112. (a) The provisions of this Act and the powers

granted hereunder to the Federal Trade Commission and

Attorney General shall extend to all sales of consumer

products and services affecting interstate commerce.

(b) Labeling, disclosure, or other requirements of a State

with respect to written warranties against defect or malfunc-

tion of a consumer product inconsistent with those set forth

in sections 102, 103, or 104 of this Act shall not be applicable

to warranties complying with any of those provisions.

SEPARABILITY

SEC. 113. If any provision of this Act is declared un-

constitutional, or the applicability thereof to any person or

circumstance is held invalid, the constitutionality of the

remainder of the Act and the applicability thereof to other

persons and circumstances shall not be affected thereby.

EFFECTIVE DATE

SEC. 114. (a) Except for the! limitations in subsection

(b) of this section, this Act shall take effect six months

after the date of its enactment but shall not apply to con-
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(b) Those requirements in this Act which cannot be

reasonably met without the promulgation of rules by the

Federal Trade Commission shall take effect six months after

the final publication of such rules: Provided, That the Fed-

eral Trade Commission, for good cause shown, may pro-

vide designated classes of suppliers up to an additional six

months to bring their written warranties into compliance

with rules promulgated pursuant to this Act.

(c) The Federal Trade Commission shall promulgate

rules implementing this Act as soon as possible after enact-

ment but in no event later than six months after the date

of enactment.

TITLE II—FEDERAL TRADE COMMISSION

IMPROVEMENTS

SEC. 201. Section 5 of the Federal Trade Commission

Act (15 U.S.C. 45) is amended by striking out the words

"in commerce" wherever they appear and inserting in lieu

thereof "affecting commerce."

SEC. 202. Section 5 (a) of the Federal Trade Commis-

sion Act (15 U.S.C. 45 (a) ) is amended by inserting after

paragraph (6) thereof the following new paragraphs:

"(7) The Commission is further empowered and

directed to order such persons, partnerships, or corpora-

tions engaged in any act or practice which is unfair or

•

•
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deceptive to a consumer and is prohibited by subsection

(a) (1) of this section, to take any other action neces-

sary to redress the injury caused by such acts or prac-

tices to consumers.

"(8) The Commission shall initiate civil actions in

the district courts of the United States against persons,

partnerships, or corporations engaged with actual knowl-

edge or knowledge fairly implied on the basis of objec-

tive circumstances in any act or practice which is un-

fair or deceptive to a consumer and is prohibited by sub-

section (a) (1) of this section, including any rule or

regulation promulgated by the Commission under mo-

tion 6(g) of this act, in addition to any other action

ordered under this section, to obtain a civil penalty of

not more than $10,000 for each such violation. In seek-

ing such penalty, the Commission shall give considera-

tions to the appropriateness of the penalty, to the size

of the business of the person charged, to the gravity of

the violation, and to the history of previous violations.

The Commission may compromise, mitigate or settle

any civil penalty if that action is accompanied by a pub-

lic statement of its reasons following a public hearing

at which interested parties may be heard."

SEc. 204. Section 5 (c) of the Federal Trade Commis-
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1 sion Act (15 U.S.C. 45 (c) ) is amended by inserting after

2 period after the second and fifth sentences of subsection (b)

3 and adding the following: ", or requiring such person, part-

4 nership, or corporation to take such other action as may be

5 authorized by this Act and determined by the Commission to

6 be necessary in order to remedy the violation or violations of

7 authorized by this Act."

8 SEC. 204. Section 5 (c) of the Federal Trade Commis-

9 sion Act (15 U.S.C. 45 (c) ) is amended by inserting after

10 the word "practice" in the first sentence of subsection (c)

11 the following: "or to take any other such action as may be

12 authorized by this Act."

13 SEC. 205. Section 5 (g) of the Federal Trade Commis-

14 sion Act (15 U.S.C. 45 (g) ) is amended by deleting the

15 words "to cease and desist" after the word "Commission."

16 SEC. 206. Section 5 (1) of the Federal Trade Commis-

17 Act (15 U.S.C. 45 (1) ) is amended by striking subsec-

18 tion (1) and inserting in lieu thereof the following new

19 paragraph:

20 "(1) Any person, partnership, or corporation who vi -

21 lates an order of the Commission after it has become final,

22 and while such order is in effect, shall forfeit and pay to the

23 United States a civil penalty of not more than $10,000 for

24 each violation, which shall accrue to the United States and

25 may be recovered in a civil action brought by the United
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1 States or the Commission in its own name by any of its

2 attorneys designated by it for such purpose. Each separate

3 violation of such an order shall be a separate offense, except

4 that in the case of a violation through continuing failure or

5 neglect to obey a final order of the Commission each day of

6 continuance of such failure or neglect shall be deemed a sep-
.
7 arate offense. In such actions, the United States district courts

8 are empowered to grant mandatory injunctions and such

9 other and further equitable relief as they deem appropriate

10 in the enforcement of such final orders of the Commission."

11 SEC. 207. Section 6 of the Federal Trade Commission

12 Act (15 U.S.C. 46) is amended by striking out the words

13 "in commerce" wherever they appear and inserting in lieu

14 thereof "in or whose business affects commerce."

15 SEC. 208. Section 6 (g) of the Federal Trade Commis-

16 ,sion Act (15 U.S.C. 46 (g) ) is amended by striking subsec-

17 tion (6) and inserting in lieu thereof the following:

18 "(g) From time to time to classify corporations and to

19 make substantive and procedural rules and regulations for

20 the purpose of carrying out the provisions of this Act. When-

21 ever it appears to the Commission to be in the public interest,

22 the Commission shall promulgate rules and regulations defin-

23 ing unfair •or deceptive acts or practices in a manner suf-

24 ficiently specific to reasonably inform affected persons of

25 the acts or practices prohibited. Such rules and regulations
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1 shall be promulgated in accordance with section 553 of title

2 5, United States Code, after reasonable notice, an opportu-

3 nity for interested persons to participate in the rule making

4 through submission of written data, views, or arguments,

5 and, if requested, the Commission shall hold a hearing in

6 which interested persons shall have reasonable opportunity

7 to present the same orally in an appropriate manner. The

8 testimony in any such hearing shall be reduced to writing,

9 shall be filed in the office of the Commission, and together

10 with written submissions, shall constitute the record. Such

11 record shall be open to public inspection. After considera-

12 tion of all relevant matter presented upon such record, the

13 Commission shall incorporate in any rule adopted a concise

14 general statement of its basis and purpose. When any such

15 trade regulation rule is promulgated and becomes final, a

16 subsequent violation thereof shall constitute an unfair or

17 deceptive act or practice in violation of Section 5 (a) (1)

18 of this Act. Such rules and regulations shall be reviewable

19 in the Court of Appeals for the District of Columbia in ac-

20 cordance with chapter 7 of title 5, United States Code. In

21 addition the reviewing court shall hold unlawful and set aside

22 agency action, findings, and conclusions found to be unsup-

23 ported by substantial evidence upon the record as herein

24 defined."
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1 SEc. 209. Section 9 of the Federal Trade Commission

2 Act (15 U.S.C. 49) is amended by-

3 (a) deleting the word "corporation" in the first

4 sentence of the first unnumbered paragraph and inserting

5 in lieu thereof the word "party."

6 (b) deleting " ; and the Commission shall have

7 power to require by subpoena the attendance and testi-

8 mony of witnesses and the production of all documentary

9 evidence relating to any matter under investigation"

10 following the word "against" in the first sentence of the

11 first unnumbered paragraph and inserting in lieu there-

12 of, "The Commission shall also have the power to re-

13 quire by subpoena the attendance and testimony of wit-

14 nesses and the production of all documentary evidence

15 relating to any matter under investigation";

16 (c) inserting after the word "Commission" in the

17 second sentence of the second unnumbered paragraph

18 the phrase "acting through any of its attorneys desig-

19 nated by it for such purpose";

20 ( d) deleting the fourth unnumbered paragraph and

21 inserting in lieu thereof the following:

22 "Upon application of the Attorney General of the

23 United States or the Commission, acting through any of its

24 attorneys designated by it for such purpose, the district courts
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1 of the United States shall have jurisdiction to issue writs of

2 mandamus commanding any person or corporation to comply

3 with the provisions of this act or any rule, regulation, or

4 order of the Commission made in pursuance thereof."

5 SEC. 210. Section 10 of the Federal Trade Commission

6 Act (15 U.S.C. 50) is amended by deleting the third un-

7 numbered paragraph and inserting in lieu thereof the

8 following:

9 "If any corporation required by this Act to file any

10 annual or special report shall fail to do so within the time

11 fixed by the Commission for filing the same, and such failure

12 shall continue for thirty days after notice of such default, the

13 corporation shall forfeit to the United States the sum of $100

14 for each and every day of the continuance of such failure

15 which forfeiture shall be payable into the Treasury of the

16 United States and shall be recoverable in a civil suit brought

17 by the United States or by the Commission, acting through

18 any of its attorneys designated by it for such purpose, in the

19 district where the corporation has its principal office or in

20 any district in which it shall do business."

21 SEC. 211. Section 12 of the Federal Trade Commission

22 Act (15 U.S.C. 52) is amended by striking out the words

23 "in commerce" wherever they appear and inserting in lieu

24 thereof "in or having an affect upon commerce."

25 SEC. 212. Section 13 of the Federal Trade Commission
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1 Act (15 U.S.C. 53) is amended by redesignating " (b) "

2 as " (c) " and inserting the following new subsection:

3 "(b) Whenever the Commission has reason to believe-

4 " ( 1 ) that any person, partnership, or corporation

5 is engaged in, or is about to engage in, any act or prac-

6 tice which is unfair or deceptive to a consumer, and is

7 prohibited by section 5, and

8 "(2) that the enjoining thereof pending the issuance

9 of a complaint by the Commission under section 5, and

10 until such complaint is dismissed by the Commission or

11 set aside by the court on review, or the order of the

12 Commission made thereon has become final within the

13 meaning of section 5, would be to the interest of the

14 public-

15 the Commission by any of its attorneys designated by it for

16 such purpose may bring suit in a district court of the United

17 States to enjoin any such act or practice. Upon proper show-

18 ing a preliminary injunction may be granted without bond

19 under the same conditions and principles as injunctive relief

20 against conduct or threatened conduct that will cause loss or

21 damage is granted by courts of equity. Any such suit shall

22 be brought in the district in which such person, partnership,

23 or corporation resides or transacts business."
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GENERAL COUNSEL OF THE DEPARTMENT OF COMMERCE,
Washington, D.C., May 19, 1971.

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN: This is in response to your invitation of March 8, 1971,

to comment on certain proposed legislation referred to your Committee for con-
sideration, among which is S. 986, a bill "to provide minimum disclosure standards
for written consumer product warranties against defect or malfunction; to define
minimum Federal content standards for such warranties; to amend the Federal
Trade Commission Act in order to improve its consumer protection activities;
and for other purposes," to be cited as the "Consumer Product Warranties and
Federal Trade Commission Improvements Act of 1971."

While the Department of Commerce supports the objectives of S. 986 to pro-
vide increased warranty protection to consumers and to expand the authority
of the Federal Trade Commission, we oppose enactment of the bill. Instead, we
strongly support enactment of the Administration's proposed "Fair Warranty
Disclosure Act of 1971" (S. 1221) and "Federal Trade Commission Act Amend-
ments of 1971" (S. 1219). S. 1221 would prevent deception in warranties and
require full disclosure of important information to consumers. Full and accurate
disclosure will permit consumers to make more informed decisions in the market,
and competition among businessmen will lead to the satisfaction of consumer
demands with respect to warranty protection. S. 1219 would provide the Com-
mission with expanded authority to take prompt and meaningful action on be-
half of consumers.

Since S. 986 covers two distinct subjects, warranty regulation (Title I) and
increased Federal Trade Commission (FTC) authority (Title II), our comment on
each will be treated separately below. The comments are addressed to the text of
Committee Print No. 1 of S. 986, dated April 13, 1971.

I. WARRANTY REGULATION

Title I of S. 986 (Committee Print No. 1) would regulate warranties on con-
sumer products by: Imposing disclosure requirements on warrantors; establishing
substantive terms of "full" warranties; restricting warrantors' rights under state
law to disclaim implied warranties; authorizing the FTC and the Attorney General
to restrain deceptive warranties; authorizing the FTC to enforce the remaining
requirements of Title I; providing for recovery of plaintiffs' attorneys' fees in
successful private actions for breach of warranty or service contract; providing that
Federal District Courts shall have jurisdiction over private actions for breach of
warranty or service contract obligations where $10,000 or more is in controversy.
(1) Federal warranty standards

Aside from the question whether it is desirable at all to prescribe "Federal
standards" for warranty, a feature of the bill that we oppose, the following sub-
stantive problems should be noted in connection with the criteria enumerated in
S. 104.

First, the primary obligation of a supplier under these criteria is repair of the
product, with replacement permitted only if repair is not "possible" or cannot be
timely made. This imposes a higher standard of obligation than is derived from the
definition of "repair" in S. 101(4), viz., "The term 'repair' may at the option of the
warrantor include replacement sith a new, identical, or equivalent consumer
product." To permit replacement rather than repair only if the latter is not possible
or cannot be timely made could impose an enormous burden on suppliers. The cost
of repair of an item can easily be many times its replacement worth. The provision
as written will assure the absence of any full warranties on many products. It
would seem preferable to condition replacement at the option of the supplier for
purposes of the Federal standards upon whether repair is commercially practicable
(a test that would embrace considerations of both possibility and timeliness).

Second, there are two very objectionable features of the provision for replace-
ment itself, one inherent in the basic definition (S 101(6)) and the other resulting
from wording of the section here under consideration (S 104(a)). Section 101(6)
states that the term "replacement" includes refund of the depreciated purchase
price, but only if (a) replacement in kind is not possible and repair is not possible
or cannot be timely made or (b) if the consumer is willing to accept such refund.
We most emphatically believe that equity and the interest of the marketplace



27

•

would better be served by elimination of these conditions precedent to refund,
and to permit refund by the supplier as a matter of right based upon a reasonable
proration of the retail price over the useful life of the product. Apart from this
very important definitional question, the option of replacement under the Federal
standards for warranty would appear not to permit refund even under the limited
circumstances embodied in S 101(6) as now written. Under S 104(a) (1), a war-
rantor has the express duty to replace the product in kind if repair is not possible
or cannot be timely made, thereby precluding, under the expressio unius rule of
construction, the alternative of refunding the actual purchase price less reasonable
depreciation if the person warranted is willing to accept such a refund, as con-
templated in the present definition of "replacement" in S 101(6).
Each of the foregoing substantive questions could readily be resolved if (a) the

Federal standards were to require only "repair or replacement of any malfunc-
tioning or defective warranted product," and (b) subparagraphs (1) and (2) of
S 101(6) were deleted. Absent this latter action, which we strongly urge, the
condition of S 101(6) (1) should, at the very least, be amended to permit refund
if ". . . repair is not commercially practicable, . . . ."
In this connection we also believe that the word "reasonably" should be placed

before the word "equivalent" in subsections (5) and (6) of Section 101.
We believe that there are also fundamental problems in the implicit objective

of the bill to encourage suppliers to give "full" warranties meeting Federal
standards. S. 986 proceeds on the unstated assumption that greater warranty
protection is always in the best interests of consumers. If, in fact, the bill has
the effect of inducing suppliers to give "full" warranties, it could well result in
restricting consumer choice. either by driving "non-competitive" products into
a peripheral limbo of market acceptability or by increasing the price of "full
warranty" products to cover the cost of meeting the necessary standards to
maintain market position or to "lay off" on consumers the contingent liability
of the supplier. The ultimate effect of this approach may be to put a premium
of market acceptability on products with "full" warranties. Although this ap-
proach might be defensible if the price of the products covered was raised so that
only "big ticket" items were covered, we do not think it is sound when applied
to small dollar purchases. The cost of the warranty protection is bound to be a
substantial cost factor in the price of these smaller items. The alternative might
then be that warranties will disappear for items under the "big ticket" category in
order to be competitive in price.
The Federal warranty standards approach also will have unfortunate effects

on small business. We do not suggest that small manufacturers are any less able
than large domestic businesses to provide consumers with high-quality goods.
However, under the bill national, integrated firms with their own service and
repair centers will clearly be more able to meet the requirements of "full" war-
ranties. We believe the result of the bill will thus be anti-competitive and lead to
concentration of consumer products business.

(2) Deceptive warranties; injunctive actions; attorneys' fees
The average consumer's notion of a warranty generally comprehends only a

written promise by the warrantor to repair or replace a defective or malfunc-
tioning product under states circumstances within a stated period of time, or make
a price adjustment based upon usage. Certain provisions of the bill are confined
to regulation of such agreements (i.e., §§ 102, 103, 104, and 108). However, the
remedial provisions of the bill addressed to deceptive warranties (§ 110(c)-(e))
encompass any affirmation or promise that becomes a part of the bargain of sale.
Thus, the FTC and the Attorney General are severally authorized to bring actions
in the U.S. District Courts to enjoin any deceptive warranties, whether or not
written, relating either to consumer products or to services to consumers, and
whether or not they consist of promises to repair or replace defective or mal-
functioning consumer products. (Section 110(c)). Similarly, the bill creates Federal
rights of action (that, incidentally, could lead to forum-shopping for class actions
in State courts) and authorizes the award of attorneys' fees to successful plaintiffs
in actions for breach of such broadly-defined warranties. (Section 110(d) and (e)).
In our judgment, the scope of the entire bill should be limited to written docu-
ments conventionally regarded by the public as warranties or guarantees. Also,
we believe the definition of "deceptive warranty" (§ 110(c) (b)) should reach
only to written warranties against defect or malfunction, that the word "material"
should precede the word "affirmation" in such definition (Committee Print No. 1,
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p. 17, 1. 24) and that the words "known to the warrantor or reasonably should
have been known to the warrantor at the time the guaranty or warranty is made"
should be inserted following the word "circumstances" (id., at p. 18, 1. 1).
(3) Attorneys' fees versus State law
Section 110(d) of S. 986 would preempt State law regarding attorneys' fees in

private breach of warranty cases. It provides that persons protected by a guaranty
(warranty) or by a service contract shall be entitled to recover "attorneys' fees
based on actual time expended" in successful suits for breach of obligation. How-
ever, successful defendants would not be entitled to recover their attorneys'
fees. We think that this inequality of treatment of parties to a lawsuit could lead
to substantial unfairness. The prospect of attorneys' fees for the plaintiff will
encourage the institution of more lawsuits. Conversely, denying such fees to
successful defendants will discourage the litigation of rightful defenses, especially
by small businessmen who cannot afford and could not recover the costs of their
own attorneys. Taken together, the effect could be to encourage bad claims, and
further, encourage capitulation to them. We think that if attorneys' fees are to
be provided for they should be awarded to the prevailing party, whether plaintiff
or defendant, and that they should be predicated upon reasonable fees taking into
account the subject matter of the litigation, not upon actual time expended.
The bill should be amended either to require such attribution as a matter of course
in any private breach of warranty proceeding or, in the alternative, to provide
that a plaintiff may seek reimbursement of attorneys' fees, in which event the
court shall award attorneys' fees to the prevailing party. Such a regime, as scholars
have pointed out, would discourage unfounded suits, encourage voluntary settle-
ments and compromises, and afford complete relief for losses suffered in connection
with an alleged wrong. See Ehrenzweig, Reimbursement of Counsel Fees and the
Great Society, 54 Calif. L. Rev. 792 (1966) ; Stoebuck, Counsel Fees Included in
Costs: A Logical Development, 38 U. Colo. L. Rev. 202 (1966) ; Kuenzel, The
Attorney's Fee: Why Not a Cost of Litigation?, 49 Iowa L. Rev. 75 (1963) ; Note,
Attorney's Fees: Where Shall the Ultimate Burden Lie?, 20 Vanderbilt L. Rev. 1216
(1967).

(4) Disclaimer of implied warranties under State law
We believe that it would be appropriate to limit disclaimers of State-created

implied warranties (S. 108) to circumstances where consumer might otherwise
be misled into believing that they are receiving greater warranty protection than
they are. This may occur under present law where the supplier calls his agreement
a "warranty" or "guarantee" and then invokes disclaimers of implied warranties.
The Administration's bill (S. 1221) would prohibit such practices. However, S. 986
precludes disclaimers where there is any written warranty against defect or mal-
function, whether or not the words "warranty" or "guarantee" are used. This
formulation is both narrower and broader than the Administration's bill, and in
our view it bears no rational relationship to the evil (i.e., misrepresentation) to be
arrested.

(5) Additional comments
(a) Definitions.—Section 101(3) defines "purchaser" or "consumer" to include

"any . . . person who is entitled by any warranty which is offered or given . . ."
[emphasis added]. As previously noted, we strongly believe the scope of the bill
should be limited to written undertakings conventionally understood by the
public to constitute warranties or guarantees.
In §101(4), we suggest substituting the words "the specific" for the word "any"

(Committee Print No. 1, p. 4, 1.6).
In §,§ 101(5) and 101(6), we suggest inserting the word "reasonably" before the

word 'equivalent" (i.e., at 11.9, 12). Also, with regard to § 101(6), the words
"commercially practicable" for the words "possible or cannot be timely made"
(id., at 1. 16).
In § 101(8), "warrantor" is defined to include "any supplier or other party . .

[emphasis added]. By doing so, the bill may extend regulation to persons making
casual sales who are not engaged in business. We recommend deletion of the
underscored words.

(b) Dollar limits on warranty coverage.—S. 986, in some (but not other) sections,
limits coverage to consumer products actually costing the purchaser more than
$5.00. We concur in the apparent assumption underlying this dollar limitation
that Federal attention and resources should concentrate on consumer products
that involve significant (and not de minimis) consumer investments. We believe,
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however, that the $10.00 limitation embodied in S. 1221 would be more appro-
priate, and we urge that the limitation be inserted in the definition of "warranty"
so that it will qualify the entire bill and not simply certain aspects of it.

(c) Remedies.—Section 110(a) of S. 986 expresses a legislative intent to encour-
age informal dispute settlement mechanisms but requires the procedures developed
to be approved by the FTC. We believe the requirement for FTC approval would
be cumbersome, time-consuming, costly and inherently inconsistent with the
concept of informal procedures sought to be encouraged. Also, as previously
noted, § 110 (c)—(e) depart from the carefully delineated "warranty in writing
against defect or malfunction" to which other provisions of Title I are addressed.
In our view, § 110(c) (1) should permit injunctive- actions only with respect to
warranties of that character, the definition of"deceptive warranty" in § 110(c) (3)
should be amended accordingly, and the "express warranty" referred to in
§ 110 (d) and (e) should likewise be so circumscribed.

II. INCREASED FEDERAL TRADE COMMISSION AUTHORITY

Title II of S. 986 makes various revisions in FTC authority. In particular, it
would: Enlarge the jurisdiction of the FTC from matters "in commerce" to include
those "affecting commerce;" authorize the FTC to seek and obtain temporary
injuctions to halt unfair or deceptive practices to consumers; increase the penalty
for violation of an FTC order from $5,000 to $10,000; authorize the FTC to order
respondents to pay damages or otherwise redress injuries caused by unfair or
deceptive acts or practices to consumers; permit the FTC to file suits in Federal
courts to recover civil penalties of $10,000 for each act or practice which is unfair
or deceptive to a consumer and which is knowingly committed; permit the FTC
to enforce its orders without resort to the Attorney General; confer authority on
the FTC to make rules with the force and effect of law defining unfair or deceptive
acts or practices; and authorize the FTC to enforce its own subpoenas in court.

This Department endorses legislation to increase the jurisdiction of the FTC
to half unfair or deceptive acts or practices "affecting commerce" as well as
those that are "in commerce." This increased authority will allow the FTC to
successfully attack local fraud which is often the most pernicious. We also support
legislation to give the Commission authority to seek and obtain preliminary in-
junctions. This authority will greatly improve the effectiveness of the Commis-
sion and give added force and effect to trade regulation rules and trade guides.
Finally, we approve of the proposal to increase the penalty for violation of an
FTC order. This change will properly increase the deterrent to improper conduct.

There are other aspects to Title II which we believe are unwarranted and
undesirable, viz.,

(1) Authority to require respondents to pay damages or otherwise redress injuries
We oppose § 203 of Title II, granting the Commission the authority to order the

payment of damages or issue other remedial orders for "unfair or deceptive"
acts or practices. In our view, the standard for liability is too vague for any
relief other than purely prospective relief in the form of cease and desist orders
and injunctions. Moreover, the procedural safeguards attendant to FTC proceed-
ings are not adequate for adjudication of liability that could involve huge sums of
money.

(2) Civil penalties for knowingly committing unfair or deceptive acts or practices

Although the provision in § 202 of Title II for the FTC to bring actions in
Federal District Courts for imposition of penalties is limited to cases where the
respondent acts with actual knowledge fairly implied on the basis of objective
circumstances, the standard for liability ("unfair or deceptive acts or practices")
is, in our view, far too vague for sanctions applicable to prior acts. Moreover, the
imposition of a monetary "penalty" is a criminal type sanction which we do not
believe should be litigated by an administrative body.

(3) Authority to promulgate rules with the force and effect of law
This Department opposes the provision of § 206(g) (2) conferring authority on

the FTC to make substantive legislative rules defining unfair or deceptive acts
or practices. We believe that interpretative rules, promulgated pursuant to
§ 206(g) (1), coupled with the preliminary injunction authority would be suffi-
ciently effective in halting unlawful acts. At the same time, such rules would not
preclude a respondent from showing not only that he had not violated the rule
but also that he had not committed an unfair or deceptive act or practice.

60-158-71 3
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(4) FTC authority to represent itself in court proceedings

The provisions of the bill in authorizing the FTC to appear in court to enforce
its orders and subpoenas and to seek civil penalties departs from the long-standing
practice of having the Attorney General represent the United States in all court
proceedings. This Department defers to the Justice Department as to the desira-
bility of deviation from the well-established approach.

CONCLUSION

In view of the foregoing comments, we oppose enactment of S. 986, and instead
support enactment of the Administration's bills, S. 1221 and S. 1219. We have
been advised by the Office of Management and Budget that there would be no
objection to the submission of this letter to the Congress from the standpoint of
the Administration's program.

Sincerely,
WILLIAM N. LETSON,

General Counsel.

Senator Moss. It is now my pleasure to call as a witness Hon.
Miles W. Kirkpatrick, Chairman of the Federal Trade Commission,
whose timely appearance before this subcommittee is very much
appreciated.
I wish to also acknowledge the presence of other members of the

Federal Trade Commission who are here this morning and we are
pleased, indeed, that they could come to these hearings. If there is
any occasion to hear from other members of the Commission, we
know they are at hand and we can make inquiries of them. But we
seek to get the testimony now of the Chairman, Hon. Miles W.
Kirkpatrick.

Before we begin, Senator Cook has some opening remarks.

OPENING STATEMENT BY SENATOR COOK

Senator Coox. Mr. Chairman, I thank the chairman and I ap-
preciate the opportunity to make a few observations at the beginning
of today's hearings.

First, I believe we should recognize that, as is frequently the case
with consumer measures, we are riding two horses—the one, reason-
able and adequate protection of the consumer in the marketplace;
the other, our national policy against restraints of trade and monopoly
under our antitrust laws. We must, therefore, be careful that we are
not so overzealous in the former as to create a clash with the other.

Second, I feel we should be mindful of the fact that we could, in
the name of protecting the consumer, diminish, if not destroy, that
same consumer's interest in freedom of choice in the marketplace.
Secretary of Commerce Stans pointed to this danger in the following
manner when speaking before the University of Michigan School
of Business Administration last November 12. I repeat what he
said:
* * * I recognize, of course, that there is always room for improvement in the

quality and safety of products and services. Perfect quality is, or should be,
the endless quest of the seller as well as they buyer. That is fundamental to
sound—and I should say, successful—business.
I am also well aware that there are instances where this is not true. Cases

where product inferiority and misrepresentation constitute normal business
practice. There is no question that these cases need attention and correction.
. . . all I am saying here is that there ought to be a caveat on penalizing the

many because of the few and heaping so many regulations and restrictions on

k-
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industry that "product development is stifled and a freedom of choice denied the
consumer." Such a situation could ironically tarnish the quality we are now so
proud of. * * *

Mr. Chairman, I feel that Secretary Stans' warning is particularly
appropriate commencing as we do today consideration of the bill, S.
986. Section 108 of this bill, for example, provides that:

(a) There shall be no express disclaimer of implied warranties to a purchaser if
any express warranty of a consumer product against defect or malfunction is made
by a supplier to a purchaser in writing.

Query, does this mean that a manufacturer can be bound by the
unauthorized representations of a retailer? I frankly do not know with
any degree of certainty at this point. However, I simply cite this as an
example of the potential impact of the legislation now under considera-
tion. I might also add that I understand that some members of the
business community are fearful that under the bill as now•drafted only
a small number of manufacturers or large, retailers will be able to,
meet its requirements and provide a warranty on consumer products.
We, therefore, may unwittingly be nuturing monopolistic practices,
driving out the small businessman and thereby denying to the con-
sumer the very freedom of choice referred to by Secretary Stans. I,
personally, feel that we should fully explore this potential impact.

Third, and lastly, it was in recognition of this potential effect that I
and my colleagues on the minority requested, pursuant to the pro-
visions of the Legislative Reorganization Act of 1970, that we be
allowed to call witnesses on at least one day of the current hearings. As
you already have announced, Mr. Chairman, that day will be Tuesday,
March 16, with administration witnesses scheduled to appear on the
preceding day, Monday, March 15.1- I trust that our staff will be able
to make the necessary arrangements in order to develop a meaningful
hearing record.
In conclusion, Mr. Chairman, I feel that the hearing which begins

today is of particular significance and importance. Paraphrasing the
age-old admonition of the marketplace of 'Buyer beware," I felt that
we, as members of this subcommittee, should be guided by a similar
caveat of "Legislator beware" in order that we avoid through inad-
vertence unduly disrupting the American marketplace.
Thank you.
Senator Moss. Thank you, Senator Cook, we appreciate your

opening statement. The stage is now set for us to begin with our
testimony this morning.
Chairman Kirkpatrick, you may proceed, sir.

STATEMENT OF HON. MILES W. KIRKPATRICK, CHAIRMAN OF
THE FEDERAL TRADE COMMISSION

Mr. KIRKPATRICK. Thank you, Mr. Chairman. I am particularly
grateful for the opportunity to appear before this subcommittee to,
express the views of the entire Federal Trade Commission on the
Consumer Product Warranties and Federal Trade Commission Im-
provements Act of 1971 (S. 986).

These hearings were subsequently rescheduled for March 15 and 16 for Industry
witnesses and March 22 for Administration witnesses.
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Both title I of S. 986 dealing with what might be called truth in
warranties and title II containing amendments which would vitalize
the Federal Trade Commission's enforcement machinery, are of para-
mount concern to the Commission, and both have the Commission's
strongest support.

Taking up first title I, I find that it is almost identical to S. 3074
of the 91st Congress, to which the chairman referred, on which I
testified last September. The Commission favored the enactment of
S. 3074 and is solidly behind title I of the present bill.

TITLE I: CONSUMER PRODUCT WARRANTIES

The general purpose of title I is to insure that consumers receive
complete disclosure of the terms and conditions of any guaranty of
merchandise or services and to insure the elimination of deceptive
guarantees employed in the marketing of products and services. It is
directed at one of the most serious consumer problems of today—
product reliability and warranties of service contracts.
Consumers have a right to be assured that the product purchased

today will continue to operate tomorrow. Consumers are concerned
with the adequacy of guarantees and warranties on the goods and
services they buy. We must strive to promote product integrity and
create a market environment in which the consumer can have
confidence.
Such an environment will be of benefit not only to the consumer

but to the businessman as well. Consumerism and the interests of
business are not separate, I believe, or in opposition to one another.
It is as important to one as to the other that business provide quality
goods and quality services.
Consumerism in the seventies has come to mean that we have

adopted the concept of "buyer's rights"; and the President focused
attention on the need for legislation dealing with warranties and
guarantees in his recent consumer message to Congress.
It is now generally recognized that the underlying and basic prob-

lem which must be solved is how to persuade or compel a manufacturer
and the retailer to provide the purchaser with, a meaningful guarantee

-which will be honored in both letter and spirit subsequent to the sale.
It is apparent that there has been some effort by industry to improve
warranties and service, but all problems associated with warranty
performance have not been resolved. It appears unlikely that col-
lective voluntary action will provide an effective solution to warranty
abuses.

Certainly consumers are entitled to a complete and clear disclosure
of the terms and conditions of all warranties on merchandise or service.
The failure of the guarantee to set forth in clear understandable
language the nature and extent of the gurantee is a common complaint.
Buyer confidence in the seller's integrity suffers when the seller
unfairly leads the buyer to believe he is getting more than he in fact is.
The consumer should be given information which will enable him to
make an intelligent, informed judgment as to his prospective
purchases.
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Consumer warranty problems are not confined solely to deceptive
terminology. Consumers are concerned as well with the adequacy
and fairness of warranties on goods that they buy. Thus it is im-
portant that warranties say what they mean, and it is just as im-
portant that they afford some meaningful assurance of product
reliability.
The terms "guarantee" and "warranty" themselves lead a customer

to believe that the guarantor stands behind his product. Too often,
however, the guarantee has not been used as a vehicle to provide,
customer assurance of product reliability. In some instances the guar-
antee is used more as a device to limit the responsibility of the seller—
often negating altogether the implied warranties of fitness and
merchantability.
Another basic cause of consumer dissatisfaction with service pro-

vided under a guarantee or warranty is the failure of some guarantors
to fulfill the obligations set forth in the guarantee to the extent and in
the manner expected by the consumer. In this connection the extent
to which warranties are actually honored is reflected in the Federal
Trade Commission's report on automobile warranties published in
February of last year.
In that report, the Commission concluded that the quality control

of automobiles was unsatisfactory, that the warranty coverage
provided by manufacturers was inadequate, and that the industry
response to the problem, at least until the present time, had been

insufficient to protect the public.
The Commission believes that informative, accurate, clear and

fairly written warranties, backed up by warrantors who deliver what
they promise, are essential to our free market economy, and that
legislation to insure these consumer rights is necessary.

It is the purpose of S. 986 to provide for full disclosure of warranty

terms, to prevent the sale of consumer products and services by the
use of deceptive guarantees that affect commerce and to permit the
Federal Trade Commission to institute injunction proceedings to
bring to an immediate halt practices which violate the act. The

Commission endorses those objectives and believes that it will provide

substantial protection to the public.
The Commission suggests, however, that consideration be given

to certain modifications which would, in its opinion, serve to strengthen
and clarify the bill's provisions. Sections 102(b) and 109 of the bill
authorize the Commission to issue regulations implementing provisions
of the act. Such regulations are to be promulgated pursuant to the

Administrative Procedure Act and are to be based upon a public
record after opportunity for a public hearing.
We would suggest that the formal rulemaking procedure prescribed

by those sections of the legislation may prove to be unnecessarily

cumbersome and time-consuming. The problem may be accentuated
by the requirement of section 114(c) that the rules be promulgated
no later than 6 months after the date of enactment of S. 986.
We submit that the informal rulemaking procedure used by the

Commission for its Trade Regulation Rules would be more efficient
and appropriate.
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Having mentioned section 114(c), I must point out that this
section as presently drafted may pose substantial problems. Literally
construed, it could be interpreted to mean that the Commission's
power to make rules expires at the end of the 6-month period. I
believe that it was intended to give the Commission continued power
to make and amend rules and to issue exemptions and that section
114(c) was only to provide a deadline for the initial rules promulgated
under the act. I suggest that section 114(c) might be appropriately
modified.

Section 110(a) expressed Congress's intention to encourage the
establishment of private, informal dispute procedures. The Commis-
sion shares that desire. In view, however, of the possible antitrust
and other problems inherent in that subject, the Commission believes
that such procedures might be subject to rules that may be adopted
from time to time by the Commission. I fear that section 104(b) and
section 109 may be read in a manner which would not grant the
Commission rulemaking power over this subject and suggest that the
act be modified to eliminate any possible doubt on this point.
I would like to point out that the provisions of section 104(a)

providing that any warrantor must make repairs "without charge"
may have a possible anticompetitive effect. Only a large, well financed
supplier may be able to bear this burden, thus forcing his smaller
competitor to abandon giving any warranties at all.
This would clearly put the smaller supplier at a competitive dis-

advantage. Similarly, the presence of this possible economic burden
may discourage suppliers from giving the type of informative product
description contemplated by section 101(2) (b). As a result, the type of
information which consumers need may be diminished rather than
increased.
The proposed legislation would provide in section 108 that there shall

be no express disclaimer of implied warranties to a purchaser if a
written, express warranty is given. One unfortunate result of this
provision might be the discontinuance of the giving of such written
warranties by some manufacturers. This possibility should, of course,
be kept under close surveillance and study after the passage of the bill.
One further comment—the provisions of section 104(d) (2) may have

the unintended result of limiting the disclosures that may be required
by the Commission pursuant to section 102 to those situations in-
volving only warranties which incorporate "Federal minimum stand-
ards"—full warranties.
We also note that the bill does not provide for the transfer of

warranty protection to subsequent purchasers. The Commission is of
the opinion that any warranty should go with the product and that
transfer of warranty protection should be mandatory.
The foregoing comments should not be taken to indicate that the

Commission has any reservations in its support of the overall pro-
visions of the act and the objectives of the proposed legislation. We
unanimously believe that it is imperative to establish a comprehensive
Standard for warranting all goods which move in interstate commerce.

TITLE II: FEDERAL TRADE COMMISSION IMPROVEMENTS

Taking up title II, the Commission welcomes these amendments to
the Federal Trade Commission Act as the answer to its long felt and

4.
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continuously voiced need to clarify and overhaul the Commission's
enforcement machinery.
I believe that doubts as to the extent of our remedial powers have

too frequently required us to stop short of completely fulfilling our
responsibility to the consumer. Needless to say, the Federal Trade
Commission fully supports title II and urges its enactment as soon as
possible.

EXPANSION OF THE COMMISSION'S JURISDICTION

Sections 201, 207, and 211 of the bill would.expand the Commission's
geographic jurisdiction under the Federal Trade Commission Act to
practices affecting commerce. The Commission supports this enlarge-
ment of the geographic scope of its jurisdiction as it will enable the
Commission to attack selected areas of significant hard-core fraud and
deception where particular considerations, such as guidance to local
authorities or pilot programs affecting the inner city and ghetto con-
sumer, prompt such enforcement.
I might say that Commissioner Dixon intends to file a separate

statement giving his views on this proposed expansion of the Com-
mission's jurisdiction.
(The letter referred to follows:)

FEDERAL TRADE COMMISSION,
Washington, D.C., March 11, 1971.

Hon. FRANK E. Moss,
Chairman, Subcommittee on Consumers Committee on Commerce,
U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN: In his March 9, 1971, statement before your Subcom-

mittee concerning the Consumer Product Warranties and Federal Trade Com-
mission Improvement Act of 1971 (S. 986), Chairman Kirkpatrick stated that I
would file a separate statement giving my views on those sections of the bill which
would expand the Commission's geographic jurisdiction under the Federal Trade
Commission Act to practices "affecting' commerce. Due to my absence from the
city, I was unable to draft and present my views concurrently with Chairman
Kirkpatrick's statement.
At the outset, I wish to state that I fully support Title I and Title II of the bill

except as hereafter stated.
Amending the Federal Trade Commission Act by inserting the words "affecting

commerce" for "in commerce" would give the Commission jurisdiction over
myriads of local business if their activities affect interstate commerce. I believe
that this would involve the Commission too deeply in local consumer problems—
problems which should be coped with by local leaders in State, City and County
governments.

Since 1965, the Commission has continuously engaged in a program of co-
operation with the states with the view to encouraging local governments to solve
local consumer problems. As a result, thirty-one states have adopted laws generally
similar to the Federal Trade Commission Act. Additional states have set up a
consumer fraud bureau or a consumer complaints clearinghouse. Thus, it can be
seen that practically all of the states have taken decisive action toward protecting
consumers from deception and preventing unfair practices in the marketplace.
I might add that the Commission is also engaged in a program of cooperation and
coordination with local governments in the major metropolitan trading areas.
I believe that our goal should be to continue our programs of encouraging local

leaders to solve their local problems while restricting the Commission's activity
to that of a Federal agency coping with Federal problems.
I am vitally concerned with the substantially increased burden which would be

placed upon the staff by enlarging our jurisdiction to include local law violations.
I realize that, as indicated in the Chairman's statement, we could use our discretion
and not act as a giant neighborhood law office. However, should this amendment
be adopted, it is obvious that with the increasing number and activity of con-
sumer groups, our enlarged jurisdiction will be well known. Undoubtedly, pressure
to act in each instance of an alleged law violation brought to our attention will
increase. Certainly, we could not deny that we have the responsibility. I strongly
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believe that we should leave this responsibility with local governments and con-
tinue our programs of cooperation with those governments.

Since the amendment would substantially increase our responsibility, I must
add one further comment. It would indeed be tragic if our jurisdiction were
expanded to practices "affecting" commerce without a concurrent increase in funds
to enable us to assume the added responsibility. With our limited funds, I am
convinced that we could not begin to reach even the most flagrant of those prac-
tices coming within our expanded authority. Frankly, to provide the Commission
with this authority without increased funds for enforcement is to hold out false
hope to the consumer. There would be increasing pressure to act and no funds to
perform. I strongly urge that, if this amendment is adopted, additional funds be
immediately provided to enable the Commission to carry out its full responsibility.

Sincerely yours,
PAUL RAND DIXON, Commissioner.

Mr. KIRKPATRICK. I must note, however, that the Commission does
not plan, as a result of any change in jurisdiction, to act as a giant
neighborhood law office for dealing with each individual consumer
grievance. That function must continue to be handled by State, local,
and private instrumentalities.

REMEDIAL POWERS: DAMAGES, REDRESS, AND OTHER RELIEF

The Commission supports sections 202 through 205, which would
allow the Commission to initiate suits in the district courts to obtain
penalties for violations, engaged in with actual knowledge or with
knowledge fairly implied, of practices prohibited by section 5(a) (1)
or by any rule promulgated under section 6(g) of the Federal Trade
Commission Act.
The Federal Trade Commission, as the agency which over the

years has developed a special expertise in identifying fraudulent and
deceptive practices and which always has had primary responsibility
for dealing with such practices, should have a complete array of
weapons and discretion to select the more appropriate sanction for
use in a particular case.
I would like to recommend, however, a slight change in the language

of proposed section 5(a) (8) of the Federal Trade Commission Act
which is found in section 202 of the bill. The draft language reads:
(8) The Commission shall initiate civil action . . . against persons engaged

with actual knowledge . . . in any act or practice which is unfair or deceptive
to a consumer. . . .

This may be interpreted to place a positive obligation on the
Commission to bring an action in every situation where such an act
has occurred. Coupled with the proposed expansion of the Commis-
sion's jurisdiction to cover acts "affecting" commerce, such an un-
qualified obligation might place an intolerable burden on our resources.
We assume that Congress wishes to continue to give the Commission

discretion to act only in such cases that are determined to be in the
public interest. I believe that the substitution of the word "may" for
the word "shall" in the quoted language may more accurately express
the intention of Congress on this point.

COMMISSION ENFORCEMENT OF SUBPENAS AND CIVIL PENALTIES:
INCREASE IN CIVIL PENALTIES

The amendments made by sections 206, 209, 210 of the bill, among
other things, raise the penalty for violation of a final Commission

a
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order from $5,000 to $10,000 for each violation and authorize the
Commission's own attorneys to recover the penalty through a civil
action instead of relying solely on Justice Department lawyers as at
present. The possibility of a higher penalty, particularly when coupled
with more efficient and effective Commission enforcement should
serve, I believe, as a stronger deterrent.
The Commission supports the proposed amendments enabling the

Commission to act through its own attorneys. This proposal will not
only save substantial time and expense, but will permit the Commis-
sion independently to enforce the statutes entrusted to it, as originally,
we believe, intended by Congress.
, :Similarly, the Commission must now apply to the Attorney General
for enforcement of its own subpenas. In the recent case of Federal Trade
Commission v. Guignon, 390 F. 2d 323 (8th Cir. 1968), the court held
that the Commission has no authority to enforce in the courts its own
subpenas. The Solicitor General declined to submit this question to the
Supreme Court for final resolution.
As a result, challenges to Commission subpenas have increased

substantially. Delay between the time when a matter is sent to the
Department of Justice and the date it is filled has become a serious
and vexing problem.

It is important that the Commission avoid delays and conserve both
Commission and Justice attorney man-hours. It is even more im-
portant that the Commission's own attorneys who are experienced in
these matters be placed in a position to present the Commission's
position directly to the court without delay.
To make the proposed amendments applicable also to the Com-

mission's enforcement responsibilities under the Clayton Act, we would
recommend that section 11(1) of that act also be amended to increase
its civil penalty provisions from $5,000 to $10,000 per violation.

It is also desirable to provide that the Commission may initiate
court action in its own name with respect to the violation or enforce-
ment of any final order issued by the Commission pursuant to the
Clayton Act and in the manner provided by section 5(1) of the Federal
Trade Commission Act.

RULEMAKING

The proposed amendment in section 208 will make more definite the
authority of the Commission to promulgate substantive trade regula-
tion rules defining unfair or deceptive acts or practices. Violation of
any such rule is implicitly made an unfair or deceptive practice in
violation of section 5(a) (1) of the act. Although the Commission is
confident that if challenged it will be upheld in exercising its rule-
making powers, it nonetheless strongly urges that Congress remove all
doubt and make explicit the Commission's rulemaking authority.

PRELIMINARY INJUNCTIONS

The Commission is unanimous in its support of this provision in
section 212, making explicit the power to seek preliminary injunctions
aimed at bringing to an immediate halt unfair fraudulent, or deceptive
practices in violation of section 5 of the Federal Trade Commission
Act.
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Section 212 of the bill would facilitate the performance of Com-
mission's obligation of protecting the rights of the consumer without
impinging upon the defendant's procedural rights. The very existence
of this explicit authority should deter the fraudulent operators who
now deliberately stretch the maximum periods of grace afforded by
exercising their procedural rights in an adjudicative hearing before
the Commission.
Moreover, the issuance of the injunction will have the salutary

effect of expediting the adjudicative process by discouraging un-
necessary procedural delays.
The proposed amendment does not grant the Commission un-

restrained powers. The bill requires that the Commission can secure a
temporary injunction or restraining order from a Federal district
court, only after a proper showing to the court that the Commission
has reason to believe that an act or practice is unfair or deceptive to
a consumer and that the enjoining thereof would be to the interest of
the public. With this safeguard of court action, the public interest in
protecting consumers from alleged frauds and deceptions is weighed
against the right of a businessman to continue to engage in the
practice in question.
In closing, let me say again that in the Commission's view the

earliest enactment of S. 986 would accomplish more to achieve con-
sumer protection in the marketplace than any other possible action
which could be taken.
Thank you, sir.
Senator Moss. Thank you very much, Mr. Chairman. That is a very

fine statement and it contains a lot of material that we must consider
here in the subcommittee.
We do appreciate the overall concurrence of the Commission in the

provisions of the bill and the intent that we have for it. You have sug-
gested some areas where perhaps there should be some clarification;
we appreciate those suggestions.
For example, I understand the point you make regarding the imple-

mentation requirements of the bill. There was certainly as far as I
know no intention to cut off the rulemaking power of the Commission
after 6 months.
So I can assure you we will clarify that provision in reporting the bill.

We are glad to have had you address yourself to it.
In your statement you ask the committee to give you authority to

supervise the establishment of private informal dispute settlement
procedures. Is the Commission presently working with any group to
foster the development of informal dispute settlement mechanisms?
Mr KIRKPATRICK. We are working informally, sir, with a number of

groups looking to that end.
As a matter of fact, I have here an address I gave to the New York

Bar Association which sets forth as part of it the criteria which the
Commission, in my view—this is of course not an expression of a
commission position—but it is an analysis of the decisions that relate
to the whole problem of voluntary regulation of this kind.
I would be very happy to make this available to the subcommittee

should that be desirable, sir.
Senator Moss. Thank you. We would like to have that for the

record.
(The statement follows:)
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THE FEDERAL TRADE COMMISSION AND ANTITRUST ENFORCEMENT

REMARKS OF MILES W. KIRKPATRICK, CHAIRMAN, FEDERAL TRADE COMMISSION,
BEFORE THE ANTITRUST LAW SECTION OF THE NEW YORK STATE BAR ASSOCIATION

It is a pleasure and honor for me to have this opportunity to address the Anti-
trust Law Section of the New York State Bar Association. I know that I am
among many friends on this occasion, many of whom I have known and re-
spected throughout my career in private practice.
I must admit to a feeling of some uneasiness in addressing you for the first

time from the "Government" side of the table, but I must also admit to a feeling
of great delight in being on that side at this particular moment in the FTC's
history. The task that lies ahead for the Federal Trade Commission in the field
of antitrust will be an exciting challenge, and the prospects for success and prog-
ress have never been brighter. I intend to substantiate this optimism in the next
few minutes, and the best starting point is a report on some changes in our
personnel.
The key staff position in our antitrust enforcement program is, of course, the

Director of the Bureau of Competition. Since his appointment to that post less
than three months ago, Mr. Alan Ward has brought to the Commission, in addi-
tion to his well-known skill and experience a sense of dedication, imagination,
and enthusiasm which is spreading throughout the rank and file of his entire
Bureau. With Alan Ward at the helm, you can expect to be hearing from the
Bureau of Competition.
As you all know, the Bureau of Economics provides vital insight and expert

economic analysis to support the enforcement activities of the Bureau of Competi-
tion. I am delighted that Dr. Michael Mann, who is presently Chairman of the
Department of Economics at Boston College, has agreed to join us as our new
Director of this vital Bureau. Our economists are enthusiastic over the opportunity
to work under Dr. Mann's supervision, and all of us at the Commission are await-
ing his arrival with very high expectations.
We have undertaken a vigorous law school recruitment plan and have had

remarkably fine results. Last year only 25% of those who were offered positions
at the Commission accepted and were added to the staff. This acceptance ratio,
as well as the general caliber of student applicants, has now been drastically
changed. The rate of acceptance thus far among June '71 graduates has been
58%; many of these young men are top honor students and editors of their law
reviews. This is indicative of the tremendous new interest in the present work of
the Federal Trade Commission. These young attorneys are the future of the
Commission.
One source of criticism in the past has been the Commission's failure to plan

adequately so that it cold allocate its limited funds to those areas in the business
community which might produce a maximum enforcement return. We have
responded to that criticism by creating and staffing with top flight talent an
Office of Policy Planning and Evaluation. Although this office is still in its infancy,
it has already had considerable impact on Commission policy. The Bureau of
Competition is in constant contact with this new office and there is day-to-day
consultation at the policy planning level.
The Commission's field offices will, I believe, be increasingly assuming a major

new role in antitrust enforcement with their new responsibility for the investiga-
tion and prosecution of important antitrust cases of a regional nature. While I
am on the subject of field office changes, I am most delighted to report on the
very recent appointment of Richard Givens to head our New York Field Office.
He is a former Assistant United States Attorney with a wide background and
broad experience in criminal litigation and consumer affairs. Mr. Givens is ideally
suited to head the New York Office, and I have every reason to expect innovation
and progress under his direction.
Much has been said concerning the crippling delays in procedure involving

antitrust matters pending before the Federal Trade Commission. This criticism
has not escaped our attention and, as many of you know, there is now a high
ranking committee of experienced practitioners and law professors (including
former Commissioner Elman) working jointly with Commission personnel in
studying our rules of practice and procedure. I am certain that this study group
will recommend rule changes which will have the effect of expediting matters
before the Commission, while at the same time insuring respondents of maximum
fairness and procedural due process.
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A brief review of the principal antitrust problems to which our resources are
currently devoted will further substantiate the optimism expressed at the begin-
ning of my remarks. First let me say that I have no intention, of course, of pre-
judging, or expressing any view on, any issue involved in any pending or future
ease in which I may participate in an adjudicatory capacity.
I know it will come as no surprise to anyone if I say that Section 7 will continue

to receive high priority. Nor will it be astonishing if I say that reciprocity continues
to be a major concern, and in that regard, we announced in September that we
will no longer accept assurances of voluntary compliance with respect to these
practices.
We are also engaged in a broad scale investigation of franchising. This form of

business organization has been growing at a rapid rate and is estimated by some
to account for 10% of the gross national product. The apparent pervasiveness of
certain franchising problems has made an overall approach to franchising neces-
sary. These problems include franchisor control of franchisees' pricing, purchasing,
and selling decisions; franchisor acquisition of franchisees; acquisition of franchis-
ors by conglomerates; franchisor interference with the right of franchisees to sell
their operations as going businesses; and unjustified terminations of franchisee
agreements. The Commission expects within a short time to receive the staff's
report on these problems, along with recommendations for our enforcement policy
in this area.

While the principal thrust of our enforcement efforts in the immediate future
will be directed at the prevention of anticompetitive practices, we do not intend
to ignore existing market structure. The Commission has begun a broad-scale
study of concentrated industries in order to ascertain the competitive effects of
industry structure, the conduct of industry members, and the interplay of these
two factors. Our initial inquiry will be in the cereal industry. To the extent that
our resources permit, we intend to conduct similar studies of other industries. I
believe these studies will set a pattern for a comprehensive and systematic pro-
gram of legal and economic inquiry that will serve as the foundation of enforcement
activity.
I know you would all be concerned if I neglected to mention the Robinson-

Patman Act; so I will now emphasize, with due solemnity, that the Robinson-
Patman Act will not be neglected, and I firmly believe that its enforcement is
essential as a deterrent to unfair and predatory pricing practices. There is no dis-
agreement among us at the Commission about the need to protect the small
businessman against systematic discriminations that flow from the abuse of large
buying power in the hands of giant rivals.
However, we do not intend to ignore the mounting criticism of past R-P en-

forcement, which is said to have encouraged price rigidity and discouraged aggres-
sive competition. The Commission is committed to undertaken a study of its pre-
vious Robinson-Patman orders. It will focus on ascertaining whether our orders
have achieved their stated objectives, and determining their total impact on the
competitive process—whether they have enhanced or diminshed competition,
encouraged or deterred new marketing techniques and innovations. From this
study should come a blueprint for future Commission action in the enforcement of
the Robinson-Patman Act.

Finally, I want to emphasize the variety of activities presently undertaken by
the Commission staff. We are not neglecting the per se illegality of price main-
tenance schemes customer restrictions, tie-ins, and territorial restraints, and our
files in such matters will, of course, be made available to the Department of Justice
for criminal prosecution in appropriate cases. However, our future efforts will lie to
a great extent in the exploration of new kinds of problems, new business arrange-
ments which involve competitive dangers of a type not yet recognized, or fully
appreciated, in court cases or established principles. Section 5 of the Federal Trade
Commission Act has been likened to a slumbering giant. Our authority extends to
all "unfair methods of competition", and this is one of the broadest mandates
granted to any government enforcement agency. The Commission intends to use
this authority to its fullest extent, to reach all practices with anticompetitive
impact.

It has been my intent in the past few minutes to give you assurances that the-
Federal Trade Commission is today alive and well; that we are moving into "high
gear" in the task of preserving and promoting competition throughout the Ameri-
can economy; and that we fully intend to be in the vanguard of exploration of the
new frontiers and antitrust law.
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However, I think it is important to keep in mind the fact that our boundless
•enthusiasm in the administration of our enforcement program is properly tempered
by our very limited manpower resources. Sensible policy planning and resource
allocation demands a recognition that "All the King's Horses and All the King's
Men", of the FTC and the Antitrust Division combined, are simply not sufficient
to deal with every competitive defect existing in every industry throughout the
economy. Because of this limitation, I have become increasingly interested in the
potentialities of industry self-regulation as a useful supplement to government
regulation. Of course, it is widely recognized that industry self-regulation can
create as many or more antitrust problems as it might solve. But I am particularly
intrigued with certain types of industry self-regulation which, if abused, become
devices for excluding new entrants, boycotting competitors, and otherwise under-
mining the competitive vitality of entire industries, but which, if properly struc-
tured, could contribute substantially to the goal of consumer protection, in terms
of product safety, integrity of advertising, and greater availability of product
information.

For example, the concept of self-regulation with respect to advertising practices
is nothing new; trade associations have sought to perform this function. The ad-
vertising agencies have also expressed interest, and advertising media have become
involved. Perhaps the most far-reaching proposal thus far is the one put forward
in September of 1970 by Victor Elting, Chairman of the American Advertising
Federation. His proposal calls for the creation of an independent advertising
review council, "not a creature of industry, government, media, or any other
interest, but a body that combines the broad knowledge and judgment of all
concerned".* The council would have representatives of the public as well as of
industry. When the council determines that advertising abuses exist and persist,
it would take action to bring about compliance with its own standards of proper
advertising.
The promulgation of standards and standards certification are also not new, but

it is the subject of increasing concern and interest. While trade associations par-
ticipate to some extent, the bulk of this activity is conducted by presumably
"independent" standards organizations working with testing laboratories. Certifi-
cation is generally based on a licensing system, whereby manufacturers pay a fee
for the use of a certification mark on products which have passed the licensor's
various standards. It is important to recognize the distinction between "specifica-
tion" or "design" standards, on the one hand, and "performance" standards on
the other: the former define materials and forms, while the latter tell what a
product should do, no matter how it is made. Either type may be used to measure
product safety, durability, or other indicia or product quality.
The Commission is dedicated to consumer protection in the broadest sense;

thus, we have an interest, it seems to me, in encouraging the development of
industry self-regulation of the kind just described, But because of the potential
for anticompetitive practices inherent in such schemes, the Commission is unable
to give an unqualified blessing to activities of this nature. Nor is the Commission
likely to be able to give firm advice or fully satisfactory assurances, in the form
of advisory opinions or otherwise, regarding the legality of any particular industry
proposal, because of the many variables affecting such a judgment. We recognize
that this uncertainty introduces an element of grave risk and peril into the
development of potentially beneficial programs of self-regulation, and clearly
this is unfortunate in its tendency to deter or impede the planning of such pro-
grams. Much thought and study is being devoted to this situation, and hoepfully
a "solution" of some kind will eventually emerge, in the form of clear guidance
in determining the line of demarcation between the legal and illegal aspects of
self-regulation.

There is, of course, a considerable body of case law dealing with this question
in the broadest terms, and it provides the starting point for thinking in this
area. The case law needs refinement and further development for the sake of
providing greater clarity and giving practical guidance, Hopefully the Commission
will play a role in this process. I have neither the desire nor ability to predict at
this point the course that will be pursued by the Corn nission or the courts in
future litigation. But I would like to offer a few thoughts on some of the implica-
tions and some of the guiding principles that emerge from the present state of
the law on this subject.

*Victor C. Elting, speech before Chicago Advertising Club, Sept. 17, 1970.
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Our point of departure is a case of great popularity among antitrust defendants:
Chicago Board of Trade v. United States.' That case articulated a broad rule of
reason to govern self-regulation in situations involving potential competitive
dangers:
"The true test of legality . . . is whether the restraint imposed is such as

merely regulates and perhaps thereby promotes competition or whether it is such
as may suppress or even destroy competition."
However, the law has evolved, and I believe properly, away from the rather

lenient approach of that case to a point where virtually any trade restraint imposed
by self-regulation is at least suspect and deserving of close scrutiny. The Supreme
Court has taken what may fairly be described as an increasingly negative attitude
toward restraints imposed in the name of business ethics or public interest, in a
long line of cases from Paramount Famous Lasky 2 and Sugar Institute 3 in the
1930's to Fashion Originators' Guild of America,4 Radiant burners,' and Silver v.
New York Stock Exchange.°
However, some have suggested that all of these cases involved situations in

which self-regulation was thought to be a cover for clearly anticompetitive pur-
poses or practices, and thus do not indicate a hostility to legitimate schemes of
self-regulation. Further, some lower courts have been notably more sympathetic
than some people might deem wise, and such recent cases as Structural Laminates
v. Douglas Fir Plywood Association 7 and Marjorie Webster Jr. College v. Middle
States Association of Colleges and Secondary Schools 8 (both of which were denied
certiorari by the Supreme Court) have fostered great uncertainty as to the state
of the law in this area. The Commission has attempted to narrow this uncertainty
and to provide some guidance in the form of advisory opinions over the past
several years, but much remains unclear and surely unsatisfactory in terms of
the attainment of some proper balance between the competing interests involved
in these questions.
But on the basis of existing legal analysis, I would think that anyone who desires

to organize or sponsor the kinds of self-regulation to which I have referred would
be wise as a minimum to consider the following precautions:

1. While commenda:ble motives may at times be relevant to the question of
legality, the actual or likely effect of a particular program will usually be determina-
tive, and the best of intentions will not suffice to legitimize a means of self-regula-
tion which has a dampening impact upon competition.

2. Due process requirements
' 

including the right to notice, hearings and an
appeal or review process, should be scrupulously observed before making any
decision or taking any action which adversely affects any interested party, and
when I say "interested party", I include consumers.

3. The program should avoid exclusionary or coercive tactics or effects, and
any reliance upon practices of that nature would be subject to a severe burden
of justification. Any lawyer advising his client as to the propriety of any enforce-
ment mechanism in connection with self-regulation would do well to consider the
lesson of Fashion Originators' Guild and Radiant Burners concerning the use of
sanctions or imposition of injury on offending industry members. The vice of all
such tactics is that they are, in effect, the private assumption of public power, the
extra-judicial imposition of punishment and a dangerous entrenchment upon the
_legislative authority of the Federal Government.

4. The program should be based on clearly defined standards that give adequate
-notice of the line of demarcation between what is considered "proper" and what
is considered "improper".

5. The standards should be "reasonable" ih terms of being related to the legi-
timate purposes for which the program exists; they should be sufficiently general
to avoid unessential restraints on the individual businessman's imagination and
freedom; but sufficiently precise to insure objectivity in their application and im-
partiality in their enforcement. Needless to say, the arbitrary administration or
manipulation of otherwise "reasonable" standards or regulations would invite
action by the Federal Trade Commission.

1 246 U.S. 231 (1918).
2 282 U.S. 30 (1930).
297 U.S. 553 1931.

4 312 U.S. 457 1941 .
5 364 U.S. 656 1961 .
6 373 U.S. 341.
7 261 F. Supp. 154 (D. Ore. 1966), ard per curtain, 399 P. 2d 155 (9th Cir. 1968), cert.

denied, 393 U.S. 1024 (1969).
8 1970 Trade Cases Para. 73, 252 (D.C. Cir. June 30, 1970), cert. denied,   U.S.
  (1971).
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6. While the legitimate scope of this self-regulation may extend beyond a con-
cern with deception, any such program which goes beyond that point in an effort
to prohibit or discourage other presumed "abuses" or "unfair" practices should
proceed with extreme caution, to insure that such additional restraints on business
activity do not result or contribute to restraints on desirable forms of competition.

With particular reference to standards certification, I heartily recommend that
careful thought be given to the views of Assistant Attorney General Richard W.
McLaren, given in response to questions put to him by the National Commission
on Product Safety. Mr. McLaren's views are summarized in the Safety Commis-
sion's Report of June, 1970,* and although they were directed at safety standards
only, the rationale behind them would seem to apply to standards generally, in-
cluding performance and quality.
Mr. McLaren's first point was that compliance must be voluntary, and I have

already discussed my own view on the dangers of any use of coercion.
The second point was that a wide cross-section of interested parties should be

invited to participate in developing the standards, and I am sure he would agree
that this includes consumers as well as other parties.
The third point was that discrimination must be avoided. Testing procedures

and certification should be made available on an equal basis to all competitors,
and the organization administering the whole standards program should be truly
independent (including financially independent, if ,possible) of. the manufacturers
whose products are in issue.
The fourth point was that undue restrictions on freedom of design should be

avoided. Hence, performance standards are preferable to material or design
specifications. A related point is that a single-standard, pass-fail system has a
dampening impact upon competition with respect to product quality and tech-
nical improvements. Hence

' 
multi-grading systems are preferable.

If I may be so bold as to add to Mr. McLaren's very careful listing of the
relevant considerations, I would add two points:

First, the organization sponsoring, adopting, administering, or enforcing such
standards should make every effort to insure that its standards reflect existing
technology; to insure that they are kept current and adequately up-graded to
allow for technological innovation.

Second, unless clearly required by considerations of safety, the program should
not be used to reduce, restrict, or limit in any manner the kind, quantities, sizes,
styles or qualities of products.

As I have suggested, I am becoming increasingly interested in the success of
self-regulation, because of the great potential offered for benefits to the consumer,
in terms of reliability and availability of product information.
I believe the Commission could perform an important service in facilitating

and encouraging the development of desirable programs of self-regulation, by
providing more guidance in the structuring of such programs in a manner that
will avoid the antitrust dangers to which they are subject. The Commission is
the foremost federal agency in the field of consumer protection, and one of two
agencies having broad antitrust responsibility. This dual function suggests that
the Commission is in a unique position to take the leading role in the reconcilia-
tion of self-regulation to the ultimate best interests of the consumer. I invite
suggestions from any and all sources as to the best policy or procedure for us to
follow in the fulfillment of this new mission. But let there be no mistake about
our intentions or enforcement policy: The Commission will not condone any plan
or scheme of self-regulation or certification which, because of defects in its struc-
ture or organization, poses any danger to competitive vitality in the affected
industry.

Mr. KIRKPATRICK. I have in a number of public utterances made it
clear, speaking for myself, not necessarily for the Commission, that I
view with great interest the efforts, particularly of the advertising
fraternity, to set up some means of satisfactory voluntary regulation,
short, of course, of the antitrust problems that one comes upon in
trying to work out such a scheme.
Senator Moss. In your statement you argue for the authority to

establish rules in accordance with the informal rulemaking procedures
of the Administrative Procedure Act.

*National Commission on Product Safety, Final Report June 1970, p. 59.
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Did the ABA study on the Federal Trade Commission suggest the
use of informal rulemaking as a way of making the Commission a
more effective agency?
Mr. KIRKPATRICK. I believe the ABA Commission, of which I was

chairman, did exactly that, sir. On pages 57 and 58 of the published
printed document which comprises the report, our thinking on that
matter as to an increased use of the trade regulation powers is set
forth.
We have ongoing now, I might say, in the last 6 months, a number

of trade regulation rule proceedings. We have a proposed holder in
due course proceeding that is onstream. And I believe, Mr. Chairman,
that you presented a statement on the door-to-door sales trade
regulation rule that we had hearings on yesterday.
We have a negative option proceeding. We have also our pricing

trade regulation rule proceeding. In addition we have adopted an
octane trade regulation, a rule requiring the statement of the octane
ratings of various motor fuels.

Senator Moss. In your statement you say it appears unlikely that
collective voluntary action will provide for effective solution of the
warranty abuses. Is this because competition often forces warrantors
to seek the lowest common denominator?
Mr. KIRKPATRICK. I would suggest, Mr. Chairman, that the matter

of a warranty or guarantee is a matter of competition, as any other
similar kind of fringe benefit, if you like, that sellers compete in
respect of in the marketplace. And as in every other such matter,
there are deceptive operators and there are those who compell others,
perhaps, to seek a lower common denominator than otherwise would
be the case if there were proper regulations.
Senator Moss. By saying the warranty is often used as a selling

tool, you recognize, of course, that this Act does not require the giving
of a warranty, that a seller may sell without any warranty or guarantee.
But if he chooses to give it, then it must meet certain standards and
mean what it says.
Mr. KIRKPATRICK. Exactly, sir.
Senator Moss. Do you support the provisions of the bill which allow

the consumer to go to court to obtain redress and secure court costs
and reasonable attorney's fees if he is successful?
Mr. KIRKPATRICK. Yes indeed, sir; as indicated in my statement, I

think that is a very appropriate provision.
Senator Moss. And you also support the provisions of the bill that

allow the Commission to order specific redress for consumers who have
been victimized by unfair or deceptive practices?
Mr. KIRKPATRICK. That seems to me to be a very keystone portion

of the act, sir.
Senator Moss. So there are really two avenues of enforcement

available if this act becomes law?
Mr. KIRKPATRICK. Yes, sir.
Senator Moss. In your opinion will these formal dispute settle-

ment mechanisms encourage industry to develop workable informal
settlement procedures?
Mr. KIRKPATRICK. I would think the result would be as you suggest.

When the industry is faced with the realistic possibility of Commis-
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sion action, where there is fraud or deception and with the possibility
of court action by the consumer, I would think that a wholly appro-
priate and wholly expectable reaction on the part of the industry and
manufacturers would be a disposition to try to create a method of
voluntary settling of disputes of this sort, rather than permitting the
matter to go into the courts.
Senator Moss. In your testimony you state that the prohibition

against disclaimer of implied warranties might cause some suppliers
to refrain from giving express warranties.
Wouldn't this be advantageous to consumers, because implied war-

ranties are sometimes stronger than express warranties, and they
would still be available even if express warranties were not given?
Mr. KIRKPATRICK. I am a little puzzled by that provision in the

act, sir.
I think, as I suggested in my statement, I do have some question

as to just what the intended effect, if you please, of that particular
provision in the legislation is.
Senator Moss. In my opinion, the rationale here is to prevent a

supplier or retailer who gives an express warranty from downgrading
or taking away from the consumer what he would normally have
through an implied warranty, that the product was suitable and safe
for the purpose for which it was sold to him in the first place.
And I think it is an attempt by drafting to say you really can't

any more derrogate from what any buyer is entitled to through the
implied warranty.
Mr. KIRKPATRICK. If I may just comment on that, sir, as I recall

the law, in some States it was to the effect that implied warranties
could be totally removed by any express warranty. And of course that
makes for a rather deceptive situation. A seller can make a rather
inconsequential warranty of little dimension or worth, and thereby
completely negate, as you suggest, sir, the implied warranties of
fitness and merchantability.

If the provision 108 is directed to that, and is intended simply to
state that the making of an express warranty does not negate the
existence of implied warranties, then I would be whole heartedly in
favor of it, sir.

Senator Moss. Thank you. We will look at that very carefully.
Did the American Bar Association study of the Commission recom-

mend that the Commission's jurisdiction be expanded to cover matters
affecting interstate commerce?
Mr. KIRKPATRICK. I think implicit in our report, sir—I cannot

tell you as I sit here that such a recommendation in so many words
was made—but implicit in it was the recognition that the expanded
jurisdiction was desirable; yes, sir.

Senator Moss. Has the Commission already taken some steps to
attack hard core fraud, as you characterize it in your statement?
Mr. KIRKPATRICK. We have moved, I would say, sir, on 11 fronts.

We have 11 field offices, and in each instance the field offices have
been beefed up with additional personnel, new job classifications.
They have increased responsibilities in the matter of bringing com-
plaints and trying cases in the field.

60-1j58--71 4
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In addition, in some of the offices there have been consumer hearings
in inner city and ghetto situations. I would say we have not had the
opportunity to take, on all fronts, the kind of action that I look
forward to.

Senator Moss. Do you accept the use of the preliminary injunction
as an unusual power for a consumer protection agency, or do some
States now provide their consumer protection representatives with
such authority?
Mr. KIRKPATRICK. As the chairman may recall, the Commission,

in I think 1966 adopted—didn't adopt, but it drafted a model State
"Little FTC Act." We were instrumental in urging upon many of the
State legislatures the adoption of those acts. Some 31 States, I believe,
sir, now have adopted the so-called little FTC Acts. And in a sub-
stantial number of cases—I have no count—the agency that enforces
the act may seek a preliminary injunction before the courts.

Senator Moss. This is limited to a fairly narrow sort of event,
where a preliminary injunction is sought. Would it be your purpose
to have the Commission use that rather sparingly, the preliminary
injunction? Or how widely do you expect it will be used?
Mr. KIRKPATRICK. That is I think a very difficult question for me

to answer. It would obviously I think not be used in the run of the mill
case, where the additional time that it might take for the Commission
to reach final disposition of the matter before it would be of no con-
sequence. Whereas if it is a matter of serious injury to the public and
to the consumer, and we can't get any voluntary agreement to bring
it to a conclusion, I would say the public interest would demand we
seek a preliminary injunction in those instances.

Senator Moss. I would assume that we could expect the court to
order, it it granted a preliminary injunction, to require the Commission
to file its complaint and proceed with the action within a reasonably
short time, so that we wouldn't have a long injunction hanging on
without having the matter fully heard and finally adjudicated by the
court.
Mr. KIRKPATRICK. I would be surprised if many district judges

would enter an order without such a terminal point, sir.
Senator Moss. The President's Advisory Council on Executive

Organization recently proposed that the Federal Trade Commis-
sion's dual role as formulator of competition policy and protector of
consumers be eliminated. Instead the Ash council proposed the cre-
ation of a Federal Trade Practices Agency and a separate Federal
antitrust board.
As Chairman of the Commission, do you think such a division of

the Commission is appropriate, or do you think the present duality
of responsibility is necessary if American consumers are to be
protected?
Mr. KIRKPATRICK. Mr. Chairman, I believe that having antitrust

and consumer protection law enforcement responsibilities—I might
say I have here this statement, because I gave some preliminary
thoughts on this in an address to the bar association in Philadelphia,
recently, so I think this accurately sets forth my, at least, then think-
ing and present thinking on the matter.
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I believe that having an antitrust and consumer protection law
enforcement responsibility under one roof is important in the over-all
protection of the American consumers' interests.
There are many aspects of the Commission's work which involve

a cross input as between antitrust and consumer-protection con-
siderations.
For example, there come before the Commission questions concern-

ing the adoption of trade regulation rules designed to eliminate de-
ception in advertising or pricing. There is -always the real possibility
that a rule, although well designed to eradicate a deceptive practice,
does so only at the expense of dampening competitive conditions.
Frequently rules that are generated by the consumer protection side
of the Commission are referred to the Bureau of Economics of the
Commission, and the Bureau of Competition also, whose comments
may be crucial in the adoption of the rule.
As another example, we are considering proposing a trade regula-

tion rule covering franchising. Questions for resolution in proposing
such a rule would include limitations to be placed on anticompetitive
covenants.
The same blending of consumer• protection and anticompetitive

considerations arise in considering, for example, a rule involving
fictitious pricing. A proper limit should be placed on price represen-
tations to avoid deception, while at the same time avoiding any
chilling effect on price competition.
I think the joining, therefore, under one roof of the two, the con-

sumer protection and antitrust activities is a proper efficient and
wholly—well, they just belong under one roof, sir, in my judgment.

Senator Moss. Would your inclination to support the existing
framework of the Commission with the added enforcement tools
provided in this bill, enable you to carry out that function better than
if the two agencies were created?
Mr. KIRKPATRICK. Yes, sir; I believe that in addition to what I

have said, the consumer protection movement may slowly but steadily
be moving toward an increase in the structural market considerations
being central to certain kinds of consumer abuses. As a result the
Federal Trade Commission, which has trained personnel in both dis-
ciplines, along with the supporting economic staff, is particularly
well equipped to deal with the many and most important consumer
protection and anti-trust competition likely to arise in the next decade,
sir.

Senator Moss. I appreciate your response. When this subcommittee
held hearings last year on advertising practices of certain dry breakfast
cereal manufacturers, it was suggested that the anti-nutritional ad-
vertising assault was fostered by the existence of an oligopoly in that
section of the industry.

This suggests to me the relationship between the market structure
and the trade practices may be mutually dependent and may require
an agency such as the existing Federal Trade Commission to ap-
propriately deal with these problems.
Is that part of what you have said?
Mr. KIRKPATRICK. Yes, sir; that was a part of that which I just

stated, that I think the two may be moving together inevitably as a
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structure and the behavioral part of it is really one aspect of the same
problem.
Senator Moss. We certainly appreciate your statement and appre-

ciate the support you have expressed for S. 986.
Senator Cook may have some questions.
Senator Cook?
Senator COOK. Thank you, Mr. Chairman.
As you know, Mr. Kirkpatrick, many things you said this morning

you and I agree on, on some of them we disagree. I recall, as a matter
of fact, when you and I first met and you were under consideration
for the post you now hold, that we discussed the rather cumbersome
problem that the Commission has in coordinating its legal actions
with the Justice Department.
And I felt then as I feel now that the FTC ought to be given sub-

stantial authority to move ahead in this direction.
Mr. KIRKPATRICK. Yes, sir.
Senator Coox. Thus on this I really have no disagreement with

you. One thing that does bother me, however, is in regard to the
remarks in your statement concerning rulemaking, "We submit the
informal rulemaking procedure," used by: the Commission for its
trade regulation rules would be more efficient and appropriate. You
wish to adopt rules from time to time according to the informal
procedure. Do you think a procedure should be this informal, when
it gives to the Commission the authority to impose $10,000 fines on
each and every violation?
Mr. KIRKPATRICK. Perhaps the term "informal" sir, is a bit mis-

leading. Our rulemaking procedures now I think give substantial
guarantees to anybody who wishes to be heard to be heard by us on a
record that is a public record in a public hearing. We do not have
nor do I think indeed, sir, that we should have the complete right
of cross-examination, or the complete right of discovery.
In my own view, the Commission can adopt fair rules without the

delays, the unending delays and interruptions that I am fearful
would really break down our rulemaking proceeding were full cross-
examination and discovery as a matter of due process to be com-
pulsory. I would be very apprehensive that it would be a month of
Sundays and much longer before we could adopt a rule that was
going to be unpopular to those who would be governed by it, and by
and large rules are not always the most popular thing, people have tochange their ways because of the existence of a rule and the longer
they can fend it off, the happier they are. That is my problem.
Senator COOK. I am not sure you can have your cake and eat it too.I am not sure you can want the authority to proceed in court on yourown, want the authority to determine your own violations, want theauthority to recommend civil penalties up to $10,000 per violation,without also having to assume the responsibility for devising a better

procedure for establishing rules than the procedure set forth in thebill under consideration.
As you well know, I fought with the Chairman last year in regardto that very section and insisted that the right of cross-examinationbe afforded to those affected by the regulations. I very strongly feelthat if you are to be extended the authority to initiate legal actions,
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the authority to adopt your own procedures, and the authority to
levy penalties, I don't think it can be on an informal basis. I think
the procedure has to give to both the aggrieved and to the defendants
the right to be participants in the rulemaking authority.
Mr. KIRKPATRICK. Of course, that right, as you understand, sir,

does exist now, the right to be heard is certainly offered to all who
have any concern about the rules.
Senator COOK. I might say to you that without a record in regard

to proposed hearings, I am afraid judicial review would be practically
meaningless. I think you have to establish- that record. I think you
would ..gree to that.
MT. KIRKPATRICK. We have a record, of course, sir.
Senator Coox. Let me ask you one other thing. One thing that

bothers me throughout this legislation is the oft-used phrase, "A
reasonable man exercising due care." I really can't quote all of the
cases to you, but I went to Words and Phrases and came back with
a mountainous stack of books that gave vastly different definitions of
what a reasonable man exercising due care means.
I think you can find this throughout the judicial system. I wonder

if we shouldn't be more specific in the manner in which we define a
consumer, and if we should not set forth the legal relationship between
a consumer and a supplier, for the purposes of this legislation.
Mr. KIRKPATRICK. Senator, could you be a bit more explicit as to

just in what portions of the bill?
Senator COOK. It is in here on many occasions. Section 2 of 110,

page 13:
For the purposes of this subsection, a deceptive warranty (guaranty) means:

a guarantee or warranty that contains an affirmation, promise, description or
representation that is either false or fraudulent, or that, in the light of all cir-
cumstances, would mislead a reasonable man exercising due care; or fails to con-
tain information that is necessary, in light of all of the circumstances.

Now, does not "in light of all of the circumstances" actually mean
that each sale would really modify the term, "reasonableness.
Mr. KIRKPATRICK. Yes, sir.
Senator COOK. Do you agree with this?
Mr. KIRKPATRICK. I would think "in light of all circumstances"

would imply that; yes, sir.
Senator COOK. Do you think a distinction should be made in

regard to the amount of liability of the manfuacturer and that of the
supplier? In this bill there is no distinction; it merely says the right
of recovery to a consumer is his purchase price. This does not take into
consideration the differentiation between the sale price of a manu-
facturer to a supplier, the sale price of the supplier to a retailer, and
the sale price from a retailer to a purchaser.
There is no distinction in this bill whatsoever.
Mr. KIRKPATRICK. Well, I suppose that the distinction—I haven't

thought about this, but let me address myself to it—from the con-
sumer points of view, the consumer, let's say, has spent $10 and he
spent that on a misrepresentation and has got shoddy merchandise
that either should be replaced or his price should be replaced.
I would think the one who is responsible for the expenditure of that

amount of money, which didn't get what the consumer had every
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right to believe he was getting, should replace the $10 or the particular
item that is defective or is malfunctioning.

Senator COOK. I agree; this is the very point that this bill misses,
because in effect what this bill would do is to force the manufacturer
to operate its own retail outlets, because it is not going to be able to
recover the price differentiations, and therefore will have to cut off its
retail suppliers in small communities. Consequently, we may find that
the only manufacturers who can live under this bill would be General
Electric, or Sears, Roebuck, or Montgomery Ward.
Mr. KIRKPATRICK. Or indeed the manufacturer might produce

merchandise that is consistent with the guarantee or warranty, sir.
Senator COOK. But you can't deny the consumer his right to the

marketplace by imposing this obligation in the wrong direction.
Don't you agree? You are writing a bill that says we are going to see

to it the manufacturer supplies a better product. At the same time, you
will be imposing an obligation that will result in the purchaser paying
a greater amount for a product. Therefore, you are either denying
him the right to purchase, because of the increased price, or you are
denying the manufacturer the right to a competitive market.
Mr. KIRKPATRICK. Of course, there is no obligation under this act,

sir, that anybody would give a warranty or guarantee. That is a matter
of option. It is a matter of the competitive marketplace, whether or
not the manufacturer can indeed sell their products with a full
warranty or partial warranty. All of those competitive matters must
shake down before we see how this act will work.

Senator COOK. I am afraid you may be chasing every manufacturer
out of the warranty business. Have you found in the instances of
"hard core fraud" that you mentioned, that this fraud is more pre-
dominantly perpetrated by suppliers or manufacturers?
Mr. KIRKPATRICK. I would guess that my knowledge is not sufficient,

but I think, probably, the suppliers are the most guilty in such ex-
periences as I have had in the matter, sir.
Senator Coox. Mr. Kirkpatrick, just one last question. Would the

Commission be able to comment for the record on the administration's
proposal within the next few days or so, in order that these views will
also be before the members of the subcommittee and also be a part of
the record?
Mr. KIRKPATRICK. We would be very happy to, indeed.
Senator Coox. Thank you very much.
Mr. KIRKPATRICK. Thank you, Mr. Chairman.
Senator Moss. The Senator from Michigan, Mr. Hart.
Senator HART. I apologize for getting here late. I have not yet

finished reading your statement, but I have enjoyed the exchange.
As appropriate for somebody who came in late, let me ask if I

understand correctly, the bill doesn't require anybody to do anything
in terms of giving a warranty; is that right?
Mr. KIRKPATRICK. That is substantially correct.
Senator HART. What it seeks to do is say if you give a warranty,

speak the truth?
Mr. KIRKPATRICK. Yes, sir.
Senator HART. Do you think this has anticompetitive consequences.

4
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Mr. KIRKPATRICK. Except with respect to the very few points
that I mentioned in my statement, I do not think it will have those
consequences, sir.

Senator HART. Nor do I. Did my inquiry oversimply the purpose
of the bill?
Mr. KIRPATRICK. No; I do not believe it did, sir.
Senator HART. Thank you very much.
Senator Moss. Thank you, Senator Hart.
We do appreciate your testimony and these suggestions that you

have made. As I indicated in some of my questioning, I see the merits
of some of those recommendations rather quickly, and others we want
to study and discuss.
I appreciate the questions propounded by my colleague, Senator

Cook, and recognize that this is a considerable step forward, although
we discussed it so fully and completely last year, that I sort of feel
we are along the way a bit and we don't need to prolong too much
our hearings this time, except to get the expert point of view of the
Commission, and you as the Chairman have come here today to give
those views to us.
Mr. Kirkpatrick, I would appreciate it if you would furnish for the

record an analysis of two points raised in my mind by this legislation:
1. The role of cross-examination in proceedings to adopt trade

regulation rules; and
2. The extent to which State laws are preempted by FTC regula-

tions.
Mr. KIRKPATRICK. Certainly, Mr. Chairman.
Senator Moss. We are going to have 2 additional days of hearings

next week, as I announced. But hopefully after that we will be able
to get into executive session and try to get the bill in shape, so that
we can report it and get it on the floor of the Senate without much
delay.

This is the only witness that we have scheduled for this morning, and
so we will now stand in recess until Monday of next week when we
will meet here at 10 a.m.
(Whereupon, at 11:15 a.m., the hearing was adjourned, to reconvene

at 10 a.m., Monday, March 15, 1971.)
(The following information was subsequently received for inclusion

in the record:)

FEDERAL TRADE COMMISSION MEMORANDUM

MARCH 12, 1971.
To: Chairman.
From: General Counsel.
Subject: Cross-examination in trade regulation rules.

PURPOSE

It has been suggested that the Commission must, or should, permit cross-ex-
amination and other judicial accouterments in its trade regulation rule proceed-
ing.1 The purpose of this memorandum is to examine first, whether the Commission
is required by the Constitution or by Congress to permit cross-examination; and
and second, if not required, whether the Commission should permit cross-examina-
tion as an improvement to the rulemaking procedure.

1 ee, e.g., statement of William Simon, Hearing on the Federal Trade Commission's
Proposal Trade Regulation Rule on Unsolicited Credit Cards, September 10, 1969; State-
ment of Gilbert H. Well, Hearing before the Committee on the Judiciary, United States
Senate, August 31, 1970.
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WHAT IS RULEMAKING?

Generally, rulemaking is any agency action, which resembles the actions of
legislatures, for developing facts and for issuing interpretations of law which
affect the rights of individuals in the abstract only, but may be applied, along with
accumulated data, in a subsequent adjudicative proceeding. Section 2 of the
Administrative Procedure Act defines rulemaking as the "process for formulating,
amending, or repealing a rule," and a rule as "the whole or a part of an agency
statement of general or particular applicability and future effect designed to
implement, interpret, or prescribe law or policy * * *"
The Commission presently has two procedures for rulemaking as defined by

-the APA. These are "industry guides" and "trade regulation rules." However,
-the Commission distinguishes these two procedures by the effect it accords each.
"Guides" merely announce, in substance, an intent to prosecute under certain
circumstances in the hope that voluntary adjustment of proscribed practices will
be forthcoming. Trade regulation rules go further by also announcing the Com-
mission's intention to "rely-on" the findings made in the rulemaking. In effect, a
trade regulation rule becomes a vehicle for marshalling specific facts and drawing
certain conclusions from these facts which will be used in a subsequent adjudica-
tion in the same way as official notice of findings in a prior case.

The difference between "guides" and "rules" is one of degree.2 The ramifica-
tions of this difference for the purpose of the APA are unclear. It could be that
"guides" should be considered "interpretive rulings" under Section 4, and, hence,
they would be exempt from the notice and effective date provisions. However,
it seems that "guides" and "trade regulation rules" are in the same class, and,
hence, should meet the same minimum procedural requirements.

CONSTITUTIONAL REQUISITES FOR RULEMAKING

The first, and perhaps easiest, question is whether the Constitution requires
cross-examination in a rulemaking proceeding. In Hannah v. Larche,3 the Supreme
Court discussed at great length the due process criteria for agency factfinding
proceedings. It suggested that the procedures followed by administrative agencies
were the best examples of proper investigative procedure. Even though many of
the agencies used the results of the investigation either to initiate adjudication
or in the adjudicative proceeding itself, the Court found that "when these agencies
are conducting nonadjudicative, factfinding investigations, rights such as ap-
prisal, confrontation, and cross-examination generally do not obtain." 4 The
Court cited the FTC as a typical example. It found that the Commission quite
properly avoids certain adjudicative rights in its investigative hearing procedure.
The Court indicated that using efficient methods of obtaining information are
of primary importance in such proceedings. In holding that the Civil Rights
Commission need not provide for cross-examination, the Court distinguished its
decision in Greene v. McElroy 5 as involving adjudicative, not investigative
proceedings.
In Jenkins v. McKeithen,5 the Court explicitly reaffirmed the decision in Hannah.7

Although it upheld the right to cross-examination in the case before it, it dis-
tinguished that proceeding "from the Civil Rights Commission and the other
examples cited by the Court in Hannah" (including the FTC). It found that, in
the case before it, the administrative body "exercised a function very akin to
making an official adjudication of criminal culpability." 8

It is well established that there is no constitutional right to judicial procedures
when an agency is involved in an investigative proceeding for the purpose of
promulgating a rule.2 In Willapoint Oysters, Inc. v. Ewing," the Court rejected

2 Statement of Basis and Purpose, Trade Regulation Rule for the Prevention of Unfair or Deceptive Ad--vertising and Labeling of Cigarettes in Relation to the Health Hazards of Smoking, at 143.
363 U.S. 420 (1960).
Id. at 445-446.
360 U.S. 474 (1959).
395 U.S. 411 (1969).
Id. at 427.

'Id. at 427.
g Forte, Fair Hearing in Administrative Rulemaking: A Recent Experience Under the Federal Food, Drug,.and Cosmetic and Fair Packaging and Labeling Acts. 1968 Duke L. J. 1, 3.10 174 F.2d 676 (9th Cir. 1949), cert. denied, 338 U.S. 560 (1949); reh. denied, 339 U.S. 945 (1950).
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respondent's argument that the agency must provide a "fair hearing" in rule-
making. In so doing, the Court stated: "[I]n legislation, or rulemaking, there is
no constitutional right to any hearing whatsoever. . . . Thus the requirements
of any hearing are to be tested solely by the statute so providing, which may or
may not import constitutional concepts." 11 The Court found the applicable statute
to be the APA. Finding no violation of that Act, the Court concluded that no
constitutional or statutory rights had been violated.

STATUTORY REQUIREMENTS

. Thus, since there is no constitutional requisite for permitting cross-examination,
it is necessary to examine the congressional prescription for cross-examination in
rulemaking. The statutes which the Commission enforces with rules do not estab-
lish any procedure for rulemaking. Therefore, the APA must be the guide to proper
rulemaking procedure.

Section 4 of the APA establishes two types of rulemaking procedure: an informal
procedure in most rulemaking and a formal procedure if rules are "required by
statute to be on the record after opportunity for an agency hearing." 12 The
informal rulemaking procedure must provide only notice, opportunity for partici-
pation, 30-day hiatus after announcement, and opportunity to petition for modifi-
cation or repeal. If the statute requires a hearing, however, then Section 4 incor-
porates the formal procedure of Sections 7 and 8 of the Act. This procedure is the
same as that required for agency adjudication and requires, among other things,
cross-examination.

It has been urged that, if the Commission can promulgate rules at all, it must
do so under the formal procedure.13 This argument runs from the statutory require-
ment that Commission decisions must be based on a record after opportunity for
a hearing. It is argued that if a hearing is required in adjudication then denial
by rulemaking is contrary to the Act. Therefore, the Act requires a hearing, and
the APA requires formal rulemaking with cross-examination. Consequently, in
order to determine which procedure the Commission must follow, it is necessary
to examine the Commission's authority to promulgate rules.

AUTHORITY TO ISSUE RULES

First, the validity of the Commission's exercise of a rulemaking function cannot
be denied by anyone who believes that analogy has a place in judicial decision-
making. The Supreme Court has found informal rulemaking authority in the most
important Federal administrative agencies. In SEC v. Chenery Corp., 332 U.S. 194
(1947), the Supreme Court explicitly found "quasi-legislative" authority had been
given to the SEC. In American Trucking Assns Inc. v. U.S., 344 U.S. 298 (1953),
the Supreme Court found that, although the 

Assns,
did not have explicit power to

promulgate the regulation, it had implicit authority to carry on informal rulemak-
ing. In U.S. v. Storer Broadcasting Co., 351 U.S. 192 (1956), the Court found that
the FCC had implicit authority to promulgate rules through informal procedure.
In FPC v. Texaco

' 
Inc., 377 U.S. 33 (1964), the Court found that the FPC had

implicit authority to carry on informal rulemaking. In American Airlines Inc. v.
CAB, 359 F.2d 624 (1964), cert. denied, 385 U.S. 843 (1966), the Circuit Court for
the District of Columbia found Section 4 of the APA to be the proper provision to
be used under the CAB's implicit authority to promulgate rules. NLRB v. Wyman-
Gordon Co., 394 U.S. 759 (1969), the Supreme Court rebuked the Board for never
using its rulemaking authority. For one to prevail against this flow, it would be
necessary to prove that the Supreme Court has some special grudge against the
FTC. It is clear that the general authority of the Commission to promulgate rules
would be upheld by the Supreme Court.

Yet, in order to determine whether formal procedure is a statutory require-
ment, it is necessary to examine the basis for that authority. Two basis for rule-
making authority have been proposed.14 The Commission may be able to rely
on Section 6(g) of the FTC Act, which appears to specifically grant authority to
promulgate rules. Or the Commission may base its authority on the broad direc-
tion of Section 5(a) (6) to prevent the use of unfair methods of competition and
unfair or deceptive practices.

1, Id. at 694.
12 5 U.S.C. § 553(e).
13 See, e.g., supra note 1.
14 Supra note 2, at 140-141.
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Section 6(g) seems explicitly to empower the Comrnisson to promulgate rules
and regulations. If this section does constitute a valid grant of authority, then
there can be no doubt that Section 4 of the APA applies and that cross-exam-
ination would not be required. However, very strong arguments have been
made, based principally on legislative history, for the proposition that Section
6(g) was never intended to grant substantive rulemaking authority, but rather
was intended as a housekeeping provision.15
Thus
' 

it may be necessary to rely on the implicit grant of authority of Section
5 or of the Act as a whole. Should the Commission find it necessary to rely on
this implicit authority, the argument for judicialized rulemaking would seem to
have some foundation. However, it does not necessarily follow that the Commis-
sion's reliance on implicit authority would mandate formal rulemaking. In two
instances, the Supreme Court has been presented with the proposition, discussed
above, that a statutorily ordered adjudicative hearing could not be denied by an
agency through the exercise of informal rulemaking procedure. In both cases the
Court denied this contention.

USE OF INFORMAL RULEMAKING

The first such case, U.S. v. Storer Broadcasting Co.," involved a FCC rule which
limited the number of stations that could be held under common ownership. The
FCC rejected Storer's petition for a license because the company already owned
the maximum number of stations permitted by the rule. Storer challenged this
rejection. Storer argued principally that the new rule deprived it of the right to
have the "full hearing" which the Communications Act makes a prerequisite to
the denial of any application. It contended that the denial of a statutorily ordered
hearing constitutes the denial of due process.17 The Supreme Court reversed the
Court of Appeals and found instead that the FCC's rulemaking procedure was a
proper exercise of agency authority. The Court agreed that a "full hearing"
under the Act required such things as cross-examination. But it did not agree that
a "full hearing" was required for rulemaking. "We do not read the hearing re-
quirement, however, as withdrawing from the power of the Commission the rule-
making authority necessary for the orderly conduct of its business." 18 "The
Communications Act must be read as a whole and with appreciation of the respon-
sibilities of the body charged with its fair and efficient operation." 19 The Court
found that the Act read as a whole" required only that a full hearing be granted
when adequate reasons are given by an applicant for waiving or amending the
rules.
In the second of this line of cases, FPC v. Texaco, Inc.," the Supreme Court

again upheld the agency's rulemaking, even though the agency denied adjudication
of issues the statute seemed to require to be adjudicated. In this case, the re-
spondents did not argue that the FPC could not promulgate rules. Rather,
respondents urged that the Natural Gas Act required decisions to be made after
hearing; therefore, rulemaking must be done under the formal procedure of
Sections 7 and 8 of the APA.

This case has most of the elements of the controversy regarding the FTC rule-
making. The FPC based its authority on two grounds: the explicit authority of
Section 16 of the Act and the implicit authority of the Act "read as a whole."
Section 16 reads:
"The Commission shall have power to perform any and all acts, and to prescribe,

issue, make, amend, and rescind such orders, rules and regulations, as it may find
necessary or appropriate to carry out the provisions for this chapter. . . . For the
purposes of its rules and regulations, the Commission may classify persons and
matters within its jurisdiction and prescribe different requirements for different
classes of persons or matters."
The similarity between this provision and Section 6(g) of the FTC Act is

readily apparent. The arguments for denying its clear language are also similar.

18 Shapiro, The Choice of Rulemaking or Adjudication in the Development of Administrative Policy, 78 Harv.
L. Rev. 921, 960 (1965). Weston, Deceptive Advertising and the Federal Trade Commission: Decline of CaveatEmptor, 24 Fed. Barr. 570, 584 (1964): 'It is difficult to see how any objective reader of the legislative historyof the FTC Act could reach the conclusion that Congress gave the FTC any 'legislative' rulemaking powerback in 1914."

18 351 'U.S. 192 (1956).
17 Brief for Storer Broadcasting Co., at 9.
18 351 U.S. at 202.

351 'U.S. at 203.
20 377 U.S. 33 (1964).
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Texaco suggested that Section 16 was merely a housekeeping provision and not a
grant of authority to make substantive rules.21 Since there was no grant and all the
provisions relied upon for implicit authority require a decision con the record,"
the respondents argued that the FPC must promulgate rules under the formal
rulemaking provisions of the APA.

Besides making it perfectly clear that Storer was not confined to the FCC,22
the Court reenforced the proposition that informal rulemaking under the APA
could be used even where an act required a hearing in individual adjudications.
"The main issue in the case is whether the 'hearing' granted under Section 4 of

the Administrative Procedure Act is adequate, so far as the price clauses are con-
cerned, for purposes of Section 7 of the Natural Gas Act. We think the Court of
Appeals erred, that the present case is governed by the pricicple of United States v.
Storer Broadcasting Co.

' 
. . . and that the staturory requirement for a hearing

under Section 7 [of the Natural Gas Act] does not preclude the Commission from
particularizing statutory standards through the rulemaking process. . . ." 23

It is interesting to note that Bristol-Myers in its appellate brief attempted to
distinguish these two cases from the Commission's trade regulation rule pro-
ceedings. It suggested that the rules in Texaco and Storer represented policy judg-
ments rather than an attempt to resolve issues of "objective fact." 24 Both Storer
and Texaco would disagree with that observation. After all, Storer was unable to
obtain a license solely because it had reached the maximum number of stations
prescribed by the rule; a rule based on finding in the course of the rulemaking that
the industry was too concentrated. In the summary of its arguments, Storer
points out that: "The Commission by those rules has ordered, in effect, that one
evidentiary fact—the number of licenses held by the applicant—shall be conclusive
evidence, irrespective of all other facts and circumstances, of the ultimate fact of
'public interest' which the Act requires the Commission to determine." 25 Simi-
larly, Texaco was denied a "certificate of convenience and necessity" solely because
the FPC found in a rulemaking proceeding that certain price clauses were not in
the public interest. If these rules are not resolution of issues of "objective fact"
then it is difficult to understand what might be. Indeed, the very speciousness of
this "distinction" indicates the strength of these two precedents as applied to
Commission rulemaking and the lack of substantive argument against Commission
authority to issue rules under Section 4 of the APA.

LEGISLATIVE HISTORY OF APA

The Supreme Court's holding in these two cases is clearly aligned with the
congressional findings in promulgating the informal rulemaking procedure of
Section 4 of the APA. The legislative history of the APA strongly supports the
notion that Congress did not wish to burden rulemaking with judicialized pro-
cedure. The Senate Committee Report indicates that procedural freedom was
intentionally accorded agency rulemaking.25 In commenting on Section 4, the Com-
mittee said that the section will leave . . . [an] agency free to choose from the
several common types of informal public rulemaking procedures, the simplest of
which is to permit interested persons to submit written views or data. . . ." 27
The Committee goes on to say that "it is better to have some public procedure in
most cases than to have rigorous procedure in a few cases." 28 The House Com-
mittee Report reiterates the above determinations." It is clear that Congress
preferred simple nonadjudicative rulemaking, and, hence, it did not wish adjudica-
tive procedures to be imposed unless it explicitly designated such procedure."

21 Brief for Texaco Oil Co., at 11: "No Commission action under Section 16, a general housekeeping and order-

ing authority, is appropriate to the Natural Gas Act if it frustrates and circumvents the Congressional require-
ment of a hearing coupled with the possibility of full judicial review as provided by other specific directives
of that Act." [Emphasis added.]

22 Robinson, The Making of Administrative Policy: Another Look at Rulemaking and Adjudication and Ad-

ministrative Procedure Reform, 118 U. Pa. L. Rev. 485, 489 (1970).
23 377 U.S. at 39.
24 Brief for Bristol-Myers Co., at 20.
25 Supra note 17.
26 Administrative Procedure Act, Legislative History 01 1946, at 19-20.
27 Id.
28 Id.
29 Id.
30 This predilection was so strong that even in the provision which prescribed formal procedure for certain

rulemaking, Congress did not require unlimited cross-examination in all instances. Thus, Section 7 of the

APA tempers the requirement of cross-examination: "In rulemaking . . . an agency may, when a play

will not be prejudiced thereby, adopt procedures for the submission of all or part of the evidence in written

form."
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THEORETICAL CONSIDERATIONS

The right of cross-examination is highly valued in jurisprudence. Prof. Wigmore
states that it is the greatest contribution of the Anglo-American System. He be-
lieves that "it is beyond any doubt the greatest legal engine ever invented for thediscovery of truth." 31 He finds that all testimony should be tested by cross-examination. However, Prof. Wigmore does not suggest that it does not have its
faults. He notes that cross-examination is difficult for layman and scientist, and
that a skilled attorney using it "may make truth appear like falsehood." 32
In the Gellhorn and Byse administrative law text,33 the point is made thatseveral things distinguish administrative proceedings from others. These dis-

tinctions are relevant to a consideration of the jurisprudential value of cross-examination in rulemaking. First of these is the different nature of the factfinding
bodies. It is pointed out that jurors are inexperienced as triers of fact; whereas,triers of fact in administrative proceedings are skilled and knowledgeable. Further-
more it is suggested that the questions of fact differ: a jury must decide whether
the defendent did it; but the FTC must decide only whether the practice mightmislead the public. "They [rules of evidence] are based on a possibility of error
rather than an assurance of error. Nonobservance of the rules does not mean that
the search for truth has been abandoned. It means merely that the search goesforward by a different route." 34 For this reason, procedures can vary according
to the needs of the agency. And they suggest that investigative, rather thantrial-type, hearings are better suited for getting to the type of facts sought byadministrative bodies. Even though people such as Wigmore exult the virtues ofcross-examination, these two commentators caution that "cross-examination is ameans of getting at the truth; it is not the truth itself." Hence, the decision topermit it should be made according to whether it is necessary to the search forthe truth in any particular situation.

FUNCTIONAL CONSIDERATIONS

This opinion leads us to a discussion of functional efficacy. Is cross-examinationin rulemaking hearings the best route to the truth? Most administrative agenciesdo not provide for it in such proceedings. The discussion above indicates thatneither Congress nor the Courts believe it necessary or desirable in rulemakingproceedings.
Prof. Davis, in his treatise on administrative law, is extrenely critical of the useof trial-type hearings in rulemaking.33 His opinion appears to be based on theefficancy of such hearings in gathering the facts necessary for proper decision-making. "In rulemaking, the method of trial has no place except when specificfacts are at issue, and even then it should seldom be used when the disputed factsare legislative." 86
As an example of the failure of trial-type hearings in rulemaking, he cites theexperience of the FDA with the Food, Drug, and Cosmetic Act of 1938. He suggeststhat better results might be obtained more efficiently through written and oralargument than through testimony, cross-examination, and a decision on a formalrecord. "Unlimited cross-examination, by adversaries seem as inappropriate inthese cases as in an argument before an appellate court." 37 He quotes from anarticle by Assistant General Counsel for Food & Drug, HEW, W.W. Goodrich:"experience with the 1938 Act has shown that formalism in rulemaking is costly,time-consuming and not too well adapted for the job to be done. Excessive delays,protracted proceedings and mountainous records have resulted." 38 Mr. Goodrichhas clearly not changed his mind, for in a 1968 article, he wrote that "it [themajor problem of procedure] is the problem of protracted, trial-type proceedingsin which the administrative process have been strained almost to the breakingpoint by delay and by great financial expense." 39 Mr. Goodrich cites with favorProf. Davis' opinion on cross-examination in FDA rulemaking proceedings.

3, 5 Wigmore on Evidence § 1367.
32 “But abuse of its power is able to be remedied by proper control." Id.33 W. Gellhorn and C. Byse, Administrative Law Cases and Comments (4th ed. 1960).34 Id. at 867.
33 1 K. Davis, Administrative Law Treatise § 6.06 (1958).
33 Id. at 379.
37 Id. at 382.
33 Id. at 382.
3, Goodrich, The Food and Drug Administration's View on Procedural Rules, 23 Food Drug Cosm. L. I.481, 485 (1968).
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SHOULD THE COMMISSION PERMIT CROSS-EXAMINATION?

Since it is clear that the Commission is not required either by the Constitution
or statute to grant cross-examination, the question becomes whether the Commis-
sion should permit cross-examination gratuitously. This question must be examined
under two criteria: traditional legal philosophy and functional efficiency.

It is true that not everyone is critical of cross-examination in FDA proceedings.
Private counsel practicing before that agency feel that is is necessary to proper
decisionmaking.4° One such attorney has taken issue with the statements of Mr.
Goodrich.41 His opinion is that delay is caused by agency inaction. He cites the
history of the "peanut butter" rule as proof of this position. However true it may
be that the FDA caused the delay in promulgating this rule, it is also true that
the rulemaking procedure required 30 days of hearings. Would the FTC be acting
in the public interest by holding 30 days of hearings to promulgate a "peanut
butter' rule or its equivalent?

Another example used by Prof. Davis is the rulemaking procedure of the ICC.
'Testimony was taken under oath and suly;ect to cross-examination. Prof. Davis is
extremely critical of this procedure, and the Commission's insistence on volun-
tarily employing

It should be noted that Prof. Davis is extremely impressed with the Federal
Trade Commission's rulemaking. He did not seem inclined to see any procedural
faults in the cigarette proceeding. And he clearly felt that the rights of adversely
affected industry members had been protected. He suggested that trial-type
proceeding is not appropriate for Commission rulemaking: "The Commission
seems clearly right when it says . . . that legislative facts are not required to be
determined adjudicatively1" 43

LIMITED CROSS-EXAMINATION

It is generally conceded that the procedural freedom in rulemaking permits
efficient decisionmaking.44 However, the question is sometimes raised as to whether
such efficiency is worth the complete vitiation of all traditional procedural safe-
guards. It is suggested that a degree of judicialization may have little detrimental
effect on efficiency and yet provide significant improvement in the due process of
rulemaking."

It is contended that the problem of delay is not necessarily the result of cross-
examination and other testimonial procedures. And the problem of large and
diffuse records is independent of the nature of the procedure." It has, therefore,
been recommended that agencies formulate, based on pragmatic determinations,
rulemaking procedures which limit to some extent the problems caused by judicial-
ized proceeding and yet afford parties necessary procedural rights.47

Assuming the Commission found that it should permit cross-examination in
trade regulation rule proceedings, the right should not be unlimited. It is not
seriously suggested, even by those who have a proprietary interest in preserving
dilatory tactics, that unlimited cross-examination is desirable. Perhaps, restrictive
cross-examination could be injected into the trade regulation rule procedure
without totally destroying its effectiveness. For example, the Commission could
permit cross-examination of expert witnesses. This right would be a two-edged
sword: industry, as well as consumer and government, experts could be ques-
tioned. Another alternative, and one proposed even in adjudicative administrative
proceedings 48 is to permit cross-examination but with absolute authority in the
presiding officer to limit or deny the right.

4, Pendergast, Have the FDA Hearing Regulations Failed US? 23 Food Drug Cosm. L. J. 524 (1968); See
also, Forte, supra note 9.

41 Pendergast, supra.
42 Mr. Davis cites American Trucking Assns., Inc. v. U.S., 344 U.S. 298, 318-320 (1953), as holding that the

"ICC need not follow the method of trial when the problem is one of determining the content of rules."
Davis, at 381.

43 Davis, 1 65 Pocket Part § 504.
44 See, e.g., Fisher, Rulemaking Activities in Federal Administrative Agencies, 17 Ad. L. Rev. 252, 259

(1965).
43 American Airlines, Inc. v. CAB, 359 F. 2d 624, 632 (D.C. Cir. 1966).
48 Robinson, supra note 22, at 523: "A recent congressional survey of the major federal agencies indicated,

for example, that testimonial procedures, and cross-examination in particular, were regarded by agency
personnel and practitioners before the agencies as only a minor cause of significant delay."

47 Robinson, supra note 22.
48 Westwood, Administrative Proceedings: Technique of Presiding, 50 A.B.A.J. 659 (1964).
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Of course, as surely as the Commission can deny cross-examination altogether,
it can deny a broad grant of cross-examination and provide instead for whatever
limited cross-examination it finds helpful. Even in the American Airlines, Inc. v.
CAB," where the Court suggested that it might find under some circumstances a
requirement of cross-examination in a rule proceeding, it did not suggest that
cross-examination would be unlimited. "If additional procedural safeguards are
to be imposed as a requirement, it would be more salutory to incorporate them
into a rulemaking procedure than to adopt a blanket requirement of an adjudi-
catory procedure." 50

CONCLUSION

It appears that, to a large extent, the cry over cross-examination in rulemaking
proceedings is a cry over the alleged death of a sacred cow. But are we really
eating our ancestors? The Supreme Court obviously does not believe this right is
constitutionally necessary to due process in rulemaking. The APA does not make
it a statutory imperative in most rulemaking. And any question of a statutory
requirement in Commission Rules can only be raised by a strained, and already
discredited, reading of a provision for adjudicative hearing in individual cases.

Despite the absence of any constitutional or statutory imperatives, some con-
sideration must be given to whether cross-examination should be granted as a
necessary tool in the search for truth. In this consideration, one must bear in
mind the significant difference between a judicial proceeding and a rulemaking
proceeding. Unlike a judicial proceeding, rebuttal of testimony given in a rule-
making hearing is possible through written statements. In a Commission rule-
making proceeding, the "record" is always left open for 30 days and extensions
are granted on request. This should be ample time to muster relevant informa-
tion and opinion to refute adverse testimony.

Furthermore, since the APA requires a statement of basis for final rules, the
data upon which the Commission based its decision is known and can be ques-
tioned by the respondent in the adjudicative enforcement of the rule. The ad-
versely affected party has a right more substantial then mere cross-examination
of witnesses, the party may "cross-examine" the Commission itself as to the
evidence it relied on.51 Thus, the party may challenge not merely the facts intro-
duced but the facts actually relied on.

All things considered, the best possible approach would be to continue to deny
cross-examination in rulemaking.

Respectfully submitted.
CHARLES H. KOCH, Jr.,

Attorney, Office of General Counsel.

March 10, 1971.

MEMORANDUM OF LAW

THE FEDERAL TRADE COMMISSION ACT AND THE NATURE AND EXTENT OF
FEDERAL PREEMPTION

I. SUPREMACY OF FEDERAL LAW; THE DOCTRINE OF PREEMPTION

Our Constitution places certain restrictions on state power. For example, in
particular fields, such as entering into treaties with foreign nations, states are
prohibited from acting to any extent while in others, like the due process and
equal protection clauses of the 14th amendment, individual rights are protected
against state infringement.
The Supreme Court has ruled that, under the Constitution, certain powers are

validly exercisable either by the federal government or by the states, until "Con-
gress shall see fit to act upon the subject." Ex parte McNeil, 80 U.S. 236 240,
(1871).

Article VI, clause 2 of the Constitution of the United States, which gives rise
to the doctrine of the supremacy of federal law, provides:
"This Constitution, and the Laws of the United States which shall be made in

Pursuance thereof; and all Treaties made or which shall be made, under the
Authority of the United States, shall be the supreme Law of the Land; and the
Judges in every State shall be found thereby, any Thing in the Constitution or
Laws of any State to the Contrary notwithstanding."

49 Supra note 45.
9, Id. at 632.
"The APA grants the right to rebut official notice. Since Trade Regulation Rules are considered in the.

nature of official notice, the right to rebut the findings in rulemaking is assured under the APA.
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Article VI, clause 2, makes it quite clear that state action which contravenes
the Federal Constitution is invalid. The Supreme Court decides, in cases brought
before it, whether particular state action conflicts with the Federal Constitution
and the laws enacted in accordance therewith. It is this conflict which has given
use to the Doctrine of Preemption. The doctrine is often misapplied and mis-
understood. For purposes of this memorandum, however, it will be interpreted
to encompass those terms or expressions (i.e., occupying the field; repugnance
irreconcilability, inconsistency; interference) used by the courts in considering the
validity of state laws in light of federal laws touching the same subject. This
study will not focus upon those acts in which Congress has expressly manifested
its intention to preclude any state activity over the subject matter. See, e.g.,
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 234 (1947) ; Southern Pacific Co. v.
Arizona, 329 U.S. 761, 769 (1945).
The supremacy of federal law over state law under the supremacy clause has

been judicially developed and established over a period of many decades. Ever
since Gibbons v. Ogden, 9 Wheat. 1 (1824), the Courts have been testing the valid-
ity of state laws under the supremacy clause on the basis of whether they actually
encroach upon subjects of federal power and not upon the presence or absence of
express declaration by Congress.
In the early case of the Ex parte McNeil, 13 Wall. 236 (1871), the Supreme

Court set out the rules to govern the complex distribution of government power
under the Constitution. In its decision, the court viewed the powers of govern-
ment as being divided into four classes: (a) those which belong exclusively to the
states; (b) those which belong exclusively to the national government; (c) those
which may be exercised concurrently and independently by both; and (d) those
which may be exercised by the states

' 
but only until Congress shall see fit to act

upon the subject. The application on these general rules to the myriad of cases to
come before the court has given birth to a number of subordinate principles. It is
of course, impossible to review all the Supreme Court decisions giving rise to
each principle. In addition, it must be recognized that questions of federal suprem-
acy and preemption are seldom decided on one principle alone. At best, the general
principles the court has set forth can only be summarized, with some citation of
landmark cases illustrating those principles. These principles can be summarized
generally as follows:

A. Federal act supreme in field of exclusive Federal power
In those fields in which the Constitution has granted exclusive power to Con-

gress, it is settled that the states may not act within such areas even though
Congress may not have exercised its authority, Legal Tender Case, 12 Wall. 457
(1871); Chirac v. Chirac, 2 Wheat. 259 (1817). Thus, in those areas of inherent
federal sovereignty the states are precluded entirely from enacting legislation.
These areas generally include such matters as foreign relations, war, coinage, and
naturalization. It also follows that any state legislation in a field in which the
states have been constitutionally denied power to act is void. Thus, the Supreme
Court has said that when a governmental power "was expressly denied to the
States only, it was for the purpose of rendering the Federal power more complete
and exclusive," Legal Tender Case, supra, at p. 546.

B. Federal supremacy in areas of national interest and concern

There are also areas in which the federal supremacy has been upheld even
though the particular subject matter is not exclusively granted to the federal
government by the Constitution. Thus, the court has ruled that in those fields
where the national interest is paramount and there may be inherent dangers in
state action on the subject, our system of government requires that federal power
be left entirely free from local interference. In fields of supreme national impor-
tance, therefore, the court has created a presumption of congressional intent to
"preempt" the field. In those cases the court has generally required little, if any,
legislative intent to preempt the field or actual repugnance or conflict between the
federal and state legislation, to find that the states have been excluded from
enforcing their legislation. These principles are best illustrated in the Supreme
Court's decision in Hines v. Davidowitz, 312 U.S. 52 (1941), wherein it was held
that by the enactment of the Federal Alien Registration Act of 1940, Congress
had closed the field to state alien registration laws. The Court stated (at p. 66) :
"Consequently the regulation of aliens is so intimately blended and intertwined

with responsibilities of the National Government that where it acts, and the
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State also acts on the same subject, the act of Congress or the treaty, is supreme;
and the law of the State, though enacted in the exercise of powers not controverted,
must yield to it.' And where the Federal Government, in the exercise of its
superior authority in this field, has enacted a complete scheme of regulation and
has therein provided a standard for the registration of aliens, States cannot, incon-
sistently with the purpose of Congress, conflict or interfere with, curtail or com-
plement, the Federal law, or enforce additional or auxiliary regulations."

This principle was also used by the Supreme Court in Commonwealth v. Nelson,
350 U.S. 245 (1956) reh. denied, 351 U.S. 934 (1956), in holding that sedition
involves a subject in which the national interest is paramount. The enactment of
the Smith Act by Congress, which defined sedition and prescribed punishment
therefor, the court held, occupied (or preempted) the field to the exclusion of any
parallel state legislation.

C. Federal legislation prevails in those areas requiring a uniform national system of
regulation

Even in those areas of authority in which exclusive power has not been author-
ized in Congress or denied to the states, nor where the subject is of such national
interest as to make the enactment of federal legislation supreme, the Supreme
Court has recognized that the regulation of certain subject matters, particularly
under the commerce clause, requires a uniform national system. In such instances,
the court has held that the state statute must give way to federal control. See
Cooley v. Board of Wardens, 12 How. (53 U.S.) 299, 318-319 (1851). As an ex-
ample, the Supreme Court, in strikino•

t' 
down the Arizona "train limit law" in the

case of Southern Pacific Co. v. Arizona, 325 U.S. 761, 781 ( 1945), stated:
"Here we conclude that the State does go too far. Its regulation of train lengths,

admittedly obstructive to interstate train operation, and having a serious adverse
effect on transportation efficiency and economy, passes beyond what is plainly
essential for safety since it does not appear that it will lessen rather than increase
the danger of accident. Its attempted regulation of the operation of interstate
trains cannot establish nationwide control such as is essential to the maintenance
of an efficient transportation 

system, 
which Congress alone can prescribe. The

State interest cannot be preserved at the expense of the national interest by an
enactment which regulates interstate train lengths without securing such control,
which is a matter of national concern."

Congress has undoubted power to define the distribution of power over inter-
state commerce. Congress may either permit the states to regulate commerce in a
manner which would otherwise not be permissible or exclude state regulation
even of matters of peculiarly local concern which nevertheless affects interstate
commerce. Southern Pacific Co., supra, at 769. Even though the commerce clause
confers the power to regulate commerce on the national government, its pos-
session of the power does not exclude all state power of regulation. Recent Supreme
Court decisions have emphasized that "federal regulation of a field of commerce
should not be deemed preemptive of state regulatory power in the absence of
persuasive reasons—either that the nature of the regulated subject matter permits
no other conclusion or that Congress has unmistakably so ordained." Florida
Lime & Avocado Growers v. Paul, 373 U.S. 132, 142 ( 1963) ; see also, Head v. New
Mexico Board, 374 U.S. 424 (1963).

D. Federal legislation supreme over State legislation repugnant or in conflict with it
In this area, the principles enunciated by the court are clear. Under the suprem-

acy clause of the Constitution, the state law must yield if there is a "direct and
positive" conflict between a state law and a federal act.

It was in the early landmark case of Gibbons v. Ogden, 9 Wheat. 1 (1824), that 4
a state statute was first struck down as being in conflict with a federal statute.
In that case, the New York Legislature granted to Robert Livingston and Robert
Fulton, for a term of years, the exclusive right to navigate steamboats on the
waters within the jurisdiction of the State of New York. Ogden obtained an
assignment of so much of the Livingston-Fulton grant as authorized steamboat
navigation between New York City and Elizabethtown, New Jersey. By the
authority of this grant, Ogden sought an injunction against the operation by
Gibbons of any steamboats between the same towns or elsewhere within the State
of New York, although Gibbons' boats had been duly licensed by the federal
government. Gibbons maintained that, because of this federal license, he had the
right to navigate between Elizabethtown and New York City in spite of the
prohibition of the New York statute.
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The Supreme Court, in reversing the New York Court decision enjoining the use
by Gibbons of his ships between those ports, held that in an area of power such as
interstate and foreign commerce, in which the federal government had a constitu-
tional grant of authority, the exercise of that authority automatically excluded any
authority over such commerce which the individual states might have had without
federal intervention. Mr. Chief Justice Marshall, in his detailed analysis of the
law, noted:
"In argument, however, it has been contended, that if a law passed by a State,

in the exercise of its acknowledged sovereignty, comes into conflict with a law
passed by Congress in pursuance of the Constitution, they affect the subject, and
each other, like equal opposing powers. But the framers of our Constitution
foresaw this state of things, and provided for it, by declaring the supremacy not
only of itself, but of the laws made in pursuance of it. The nullity of any act,
inconsistent with the Constitution, is produced by the declaration that the Con-
stitution is the supreme law. The appropriate application of that part of the
clause which confers the same supremacy on laws and treaties, is to such acts of
the State legislatures as do not transcend their powers, but though enacted in the
execution of acknowledged State powers

' 
interfere with, or are contrary to, the

laws of Congress made in pursuance of the Constitution, or some treaty made
under the authority of the United States. In every such case, the act of Congress,
or the treaty, is supreme; and the law of the State though enacted in the exercise
of powers not controverted, must yield to it" (at 92-93).
In a later case the court further explained (Sinnot v. Davenport, 22 How. (63

U.S.) 227, 242 (1959)) :
"We agree, that in the application of this principle of supremacy of an act of

Congress in a case where the State law is but an exercise of a reserved power,
the repugnance or conflict should be direct and positive, so that the two acts
could not be reconciled or consistently stand together. . . ."
The difficult problem, however, is to determine whether there exists an actual

conflict between the federal and state statutes. The decisions of the Court do not
indicate a hard and fast rule that might be applied in all situations. Rather

' 
it

has required an examination of the statutes and their legislative history for
disclosure of intent and purpose, and whether the enforcement of the state enact-
ment would obstruct or hinder the full accomplishment of the congressional
purposes. While there can be no distinctly marked formula for determining the
validity of state laws touching the same subject as federal law, recent cases
suggest that before the state laws will be deemed superseded, it must be evident
such an essential and basic conflict exists between the state and federal laws and
regulations that compliance with one is defiance of the other.
For example, in a recent case a packer of frozen stuffed turkeys processed

outside the State of New York sought a declaratory judgment affirming their
right to sell in New York, turkeys labeled to show only total weight in compliance
with United States Department of Agriculture requirements. The State of New
York, however, required a label on the turkeys to show the net weight both of
the unstuffed and of the stuffed bird. Despite this apparent conflict between
the state and federal requirements, the Second Circuit denied the relief sought
on the basis of a "strong policy against invalidating state regulatory schemes in
the absence of a clear showing of irreconcilable conflict with federal law . . ."
Swift & Company v. 13ickham, 364 F. 2d 241, 246 (2d Cir. 1966). The court found
no evidence in the history or content of the federal act (Poultry Products Inspec-
tion Act) suggesting a determination by Congress to occupy the field or preempt
more detailed state regulation of the manner in which poultry products are weighed
measured and labeled. See also, Chrysler Corporation v. Tofany, 419 F. 2d 499,
(2d Cir. 1962) ; TF Pix, Inc. v. Taylor, 304 F. Supp. (D. Nev. 1968).

E. Federal legislation supreme where there is congressional intent to supersede

The final principle revealed by decisions of the Supreme Court in the field of
federal-state relations indicates that under the supremacy clause Congress may
preclude, by design, state action in a particular area. Thus, in areas of concurrent
federal and state power, the expression of an intent by Congress to exercise its
authority results in "preemption" of state legislation over the same subject
matter. The degree to which such federal legislation may and does supersede
state action has not been clearly defined by judicial decisions.

Congressional intent is usually manifest from the terms of the act itself. But
when such intent is not obvious from the fact of the act, the court will often ex-
amine the legislative history to see if such an intent is clearly revealed therein.

60-158-71 5
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The court at times makes a distinction between federal action in national and
in local matters. Thus, where the subject to essentially national in character, the
court requires less evidence to indicate an intent to occupy the field to the exclusion
of the states.
In ascertaining the intent of Congress, the courts will also consider: (1) the

specificity with which Congress regulates a subject matter, Rice v. Sante Fe
Elevator Corp., 331 U.S. 218 (1947); (2) the existence of prior state legislation or
a long tradition of state regulation in the field, Rice v. Board of Trade, 311 U.S.
247 (1947) ; and (3) whether Congress encouraged complementary state legislation,
Parker v. Brown, 317 U.S. 341 (1943). When it is determined that the Congress
intended to preclude parallel state action, then the state regulations are super-
seded regardless of their consistency or inconsistency with federal policy. Rice
v. Sante Fe Elevator Corp., 331 U.S. 218 (1947).

F. Conclusion
These principles gleaned from the decisions of the Supreme Court indicate that

an act of Congress arising under an exclusive grant of power from the Constitution
would preempt all state legislation in that field. Preemption would also take place
where the federal legislation covers a field of paramount national interest or where
the subject matter requires a single and uniform national system of regulation. In
areas where there may be exercised both federal and state regulation, the decisions
preclude state legislation only where there is a direct and positive conflict between
the statutes to the extent that they cannot be reconciled or stand together, or
where there is found a congressional intent to occupy the field to the exclusion of
state law on the same subject matter. The courts will not presume such an intent,
however, unless its purpose to do so is clearly manifested. Southern Pacific Co. v.
Arizona, 325 U.S. 761, 766 (1945); Head v. New Mexico Board, 374 U.S. 424, 431
(1963).

II. RULES AND REGULATIONS OF FEDERAL ADMINISTRATIVE AGENCIES: FORCE AND

EFFECT OF LAW

Any state law which is in conflict with an act of Congress or which "frustrates
the purpose of the national legislation or impairs the efficiency of * * * agencies
of the Federal government to discharge the duties, for the performance of which
they were created" 'Mist yield to the federal policy. Nash v. Florida Industrial
Commission, 389 U.S. 235, 240 (1967). A valid exercise of its power by a federal
agency supersedes state law. Sperry v. Florida, 373 U.S. 379, 385 (1963) ; Free v.
Bland, 369 U.S. 663, 668 (1962). Agency regulations, therefore, promulgated under
express statutory authority have the force and effect of law. United States v.
Jones 204 F.2d (7th Cir. 1953) ; see also, Dyer v. Securities Exchange Commission,
266 F.2d 33 (8th Cir. 1959) ; United States v. Short, 240 F.2d 292 (9th Cir. 1956) ;
United States v. Clayton, 198 F. Supp. 18 (W.D. La. 1961).
The laws of a state, therefore, must yield when incompatible with federal

legislation as well as rules and regulations issued pursuant to authority delegated
by Congress. Thus, the Supreme Court found a Texas statute superseded by a
valid regulation of the Treasury Department creating a right of survivorship in
joint holders of United States Savings Bonds. The Texas court ruled that under
its laws (Texas is a community property state) one half the value of the bonds
must pass pursuant to the provisions of the testator's will. Under Treasury
regulations, the survivor of jointly held bonds is recognized as the sole and ab-
solute owner. The Supreme Court ruled that the federal survivorship provision,
as it applies to federal bonds, is law which must prevail if in conflict with state
law. Free v. Bland, 369 U.S. 663, 668 (1962).
The mere grant by Congress to a federal commission of national power with

respect to a certain subject matter does not in itself, and in the absence of action
by the federal agency, supersede state law or preclude the state's power to make
and enforce regulations on the same subject matter. Southern Pacific Co. v. Arizona,
325 U.S. 761, 765 (1945) ; Rice v. Sante Fe Elevator Corp., 331 U.S. 318, 237 (1947);
Bethlehem Steel Co. v. New York State Labor Relations Board, 330 U.S. 767, 773-
774 (1946); Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 141,
143-144 (1963). Once federal regulations take effect they supersede state regu-
lation only to the extent to which they conflict. Sperry v. Florida, 373 U.S. 379,
385 (1963) ; Free v. Bland, 369 U.S. 664, 668 (1962) ; United States v. Shimer,
367 U.S. 374, 385 (1961).
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A. Federal-State regulation of interstate commerce
As previously noted, Congress has the power, under the Constitution, to define

the distribution of power over interstate commerce. Nevertheless, in reviewing
an act of Congress regulating interstate commerce, the Supreme Court will not
imply an intent to strike down a state statute designed to protect the health
and safety of the public, or to prevent deception of consumers (Florida Lime &
Avocado Growers, Inc. v. Paul, 373 U.S. 132, 146 (1963)), unless its purpose to do,
so is clearly manifested or unless the state law, by its terms or in its practical
administration, conflicts with the Act of Congress or. "plainly and palpably in-
fringes its policy." Southern Pacific Co. v. Arizona, 325 U.S. 761, 766 (1945);
,see also, Schwartz v. Texas, 344 U.S. 199 (1952) ; Allen-Bradley Local v. Wisconsin
Employment Relations Board; 315 U.S. 740 (1942). In the absence of conflicting
legislation by Congress or administrative regulation there is a residuum of power
in the state to enact laws governing matters of local concern which in some measure
affect interstate commerce, or even, to some extent, regulate it. Southern Pacific
Ca, v. Arizona, supra, at 767. A holding of federal exclusion of state law is in-
escapable, however, and requires no inquiry into congressional design where com-
pliance with both federal and state regulations is a physical or legal impossibility
for one engaged in interstate commerce.

Thus, the states may regulate matters which, because of their number and
diversity, may never be adequately dealt with by Congress or the administrative
agency to which Congress has delegated power. The test of whether both federal
and state regulations may operate or the state regulation must give way, is whether
both can be enforced without impairing the federal superintendence of the field,
not whether they are aimed at similar or different objectives. Florida Lime &
Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142 (1963). In the final analysis,
however, there can be no one crystal clear formula in determining the validity of
state laws in the light of federal laws or regulations touching the same subject.

III. THE FEDERAL TRADE COMMISSION ACT: THE NATURE AND EXTENT OF FEDERAL
PREEMPTION

The Federal Trade Commission Act, by its nature and its purpose, does not
lend itself to comprehensiiTe regulationt effectively governing the subject matter
of the Act in its entirety. The Act declares unlawful, unfair and deceptive acts or
practices in interstate commerce. The Commission defines these general standards
of illegality with particularity "by the myriad of cases from the field of business."
Federal Trade Commission v. Motion Picture Advertising Service Co., 344 U.S. 394,
396 (1953). The history of the act clearly demonstrates that Congress did not
intend to confine the scope of the act to fixed and unyielding categories. Federal
Trade Commission v. R. F. Keppel & Bro., Inc. 291 U.S. 304 (1933) ; Federal
Trade Commission v. Colgate-Palmolive Co., 380 U.S. 374 (1965). In view of thia
broad and imprecise jurisdiction, it cannot be assumed that Congress intended to.
oust the states of their authority under their police powers to legislate for the
protection of their citizens upon subjects which the Commission and the courts
might later determine to be within the general terms of the federal statute.
Nor have the courts found such preemption; to the contrary, the propriety of

state action in the field or unfair trade practices seems to have been unquestioned.
For example, the validity of a California statute proscribing unfair business
practices was assumed in Sarkes Tarzian, Inc. v. Audio.Devices, 166 F. Supp. 250,
256 (S.D. Cal. 1958), aff'd, 283 F. 2d 695 (9th Cir. 1960), cert. denied, 365 U.S.
869, and the authority of Oklahoma to legislate against certain "bait" advertising
was upheld in Williamson v. Lee Optical of Oklahoma, Inc., 348 U.S. 483, 489-490
(1955). In Atlantic Refining Co. v. Trumbull, 43 F. 2d 154, 158 (D. Conn. 1930),
sections of a state statute regulating motor oil labeling were held 'clearly justified
in order to guard against deception."
In Head v. New Mexico Board of Examiners, 374 U.S. 424 (1963), appellant

newspaper owners and a radio corporation, had been enjoined from accepting or
publishing within the State of New Mexico a Texas optometrist's advertisement
found to be in violation of New Mexico law. It was claimed by the appellant-
radio corporation that regulation of advertising by radio had been preempted by
the Communications Act of 1934. In overruling this contention the Supreme Court
stated at page 431:
"The nature of the regulatory power given to the federal agency convinces us

that Congress could not have intended its grant of authority to supplant all the
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detailed state regulation of professional advertising practices, particularly when
the grant of power to the Commission was accompanied by no substantive standard
other than the 'public interest, convenience, and necessity.' "
The Court also noted as significant that "the Commission itself has apparently

viewed state regulation of advertising as complementing its regulatory function,
rather than in any way conflicting with it." This same reasoning applies to the
Federal Trade Commission and the organic act itself.
As is the case with the Communications Act, no clear statement of congressional

intent of uniform federal standards can be found in the Federal Trade Commission
Act. There is nothing to indicate in its text or in its legislative history that Con-
gress intended to confer exclusive jurisdiction over the acts or practice subject
to the act on the Federal Trade Commission. The nature of conduct to which this
act is concerned is not one which admits only to national supervision or exclusive
federal regulation. The administration and enforcement of the act does not
demand exclusive federal regulation to achieve uniformity necessary to the
public interest.

Accordingly, it is reasonable to assume that the Federal Trade Commission Act
does not "occupy the field" to the formal, effective, and direct exclusion or con-
current consistent state action. Double Eagle Lubricants, Inc. v. Texas, 248 F.
Supp. 515 (D. Tex. 1966), appeal dismissed, 384 U.S. 434 (1966), reh. denied, 385
U.S. 890. In Double Eagle, supra, a corporation subject to a Commission order
sought to enjoin enforcement of a Texas statute concerning the labeling of re-
refined oil. The Commission's order directing the corporation to cease and desist,
in connection with its offering for sale of lubricating oil, from advertising, offering
for sale or selling reprocessed oil without a clear and conspicuous statement dis-
closing the prior use of the oil in advertising and promotional material and on the
front panel of the container. The Texas statute requires that both the front and
back of the containers of the re-refined oil bear the phrase "Reconditioned Motor
Oil." The court found the purpose of both the state regulation and federal order
mutually consistent.

State laws, therefore, regulating unfair or deceptive practices in commerce are
valid unless they conflict directly with federal regulations. Cf. Florida Lime &
Avocado Growers, Inc. v. Paul, 373 U.S. 132 (1963); Chrysler Corporation v. Tofany,
419 F. 2d 499 (2d Cir. 1969); Swift & Company v. Wickham, 364 F. 2d 241 (2d
Cir. 1966).

A. Federal Trade Commission Act: Jurisdiction
The jurisdiction of the Federal Trade Commission, under the FTC Act, is

limited to unfair or deceptive acts or practices in interstate commerce. Federal
Trade Commission v. Bunte, 312 U.S. 344 (1941). Clearly, a state may exercise its
authority over any unfair act or practice which is of particularly local concern.
The Commission itself has recommended and encouraged the enactment of state
and local laws, patterned after the Federal Trade Commission Act, to protect the
.consumer from deceptive and unfair trade practices. Thus, state regulation would
.control, regardless of the consistency or inconsistency of Commission regulation,
over any matter or business beyond the scope of the Commission's jurisdiction.
In the event Federal Trade Commission jurisdiction is expanded to "affect"
commerce, Commission rules still would be controlling only to the extent of ir-
reconcilable differences between the conflicting state and federal regulation. Of
,course, even Commission jurisdiction over matters affecting commerce would not
reach purely local matters.
B. Federal Trade Commission Act: Enforcement by trade regulation rules
The Federal Trade Commission Act gives the Commission rulemaking power.

Although this authority has been challenged on a few occasions this study will not
attempt to review the Commission's position with respect to its rulemaking power.
The following discussion concerning Commission trade regulation rules, however,
is premised upon the assumption that the Commission possesses rulemaking power.

Since it has been concluded that the Congress
' 

in enacting the Federal Trade
Commission Act, neither intended to occupy the field to the exclusion of parallel
state legislation nor touched a field in which the federal interest is so dominant
that the federal system must be assumed to preclude enforcement of state laws
on the same subject, the several states and the Federal Trade Commission exer-
cise concurrent power over the acts and practices which are the subject of the
Federal Trade Commission Act. It is only in the case of actual conflict between
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Commission orders and rules and state law or regulations that the state provisions
must yield to the federal regulation. Florida Lime & Avocado Growers, Inc., v.
Paul, 373 U.S. 132 (1963) ; United States v. Shim,er, 367 U.S. 374 (1961) ; Free v.
Bland, 369 U.S. 663 (1962); Sperry v. Florida, 373 U.S. 379 ( 1963). During the
interval pending administrative regulation the states may exercise their con-
current power over unfair trade practices. Further, apparent inconsistency be-
tween state and federal regulation does not invariably result in the federal regula-
tion superseding state regulation. Thus, in Swift & Company v. Wickham, 364
F. 2d 241 (2d Cir. 1966) the court ruled that a federal regulation specifying the
labeling requirements on certain poultry products did not preempt a more de-
tailed and stringent New York State regulation of the manner in which poultry
products sold in that state should be weighed, measured and labeled. See also,
Florida Lime & Avocado Growers, Inc., supra.

IV. CONCLUSION

While the question as to whether Commission rules and orders supersede con-
current state action must be answered by a judgment upon the particular case,
a Federal Trade Commission trade regulation rule under present law would be
the controlling standard over any state regulation of the same subject matter to
the extent of the Commission's jurisdiction and to the extent that there is an
actual conflict between the two schemes of regulations.

It should be noted that legislation before the 92nd Congress would grant the
Commission additional rule-making powers respecting warranties. That legisla-
tion would also specifically provide that such rules would be the controlling
standard where "labeling, disclosure or other requirements of a State with respect
to written warranties against defect or malfunctioning of a consumer product. . ."
were inconsistent [§ 112(b) of S. 986, 92nd Cong., 1st Sess., (1971)]. Where con-
sistent, such state laws would remain operative.

JOSEPH MARTIN, Jr.
General Counsel, Federal Trade Commission.

Hon. MARLOW W. COOK,
U.S. Senate,
Washington, D.C.
DEAR SENATOR COOK: The attached letter is in response to your request for an

analysis of the Administration's legislative proposal entitled "Fair Disclosure Act
of 1971" (now introduced as S. 1221). As requested, we have compared the
Administration's proposal with S. 986.
The Office of Management and Budget advises that while there is no objection

to the submission of this report, the Administration favors the enactment of S. 1221
in lieu of S. 98t. for the reasons given in testimony by the Department of Justice
before your Committee on March 22, 1971.
Thank you for the opportunity to present these additional views of the Federal

Trade Commission on this most important legislation. I hope both this letter and
the attached analysis will be helpful to you, and if I can be of further assistance,
please feel free to call upon me.
With kind personal regards,

Sincerely.

Hon. MARLOW W. COOK,
U.S. Senate,
ashington, D.C.
DEAR SENATOR COOK: In accordance with your request made during the hear-

ings on S. 986 and your subsequent letters of March 11 and 12, 1971, for an analy-
sis of the Administration's legislative proposal entitled "Fair Warranty Disclosure
Act of 1971" (now introduced as S. 1221), there is enclosed a detailed comparison
of S. 986 and S. 1221. Additionally, the Commission's comments on some of the
broader policy issues which are presented in the two bills are set forth below.

FEDERAL TRADE COMMISSION,
OFFICE OF THE CHAIRMAN,
Washington, D.C., April 1, 1971.

MILES W. KIRKPATRICK, Chairman.

FEDERAL TRADE COMMISSION,
Washington, D.C., April 1, 1971.
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These, of course, must be read in connection with the suggestions I made in my
statement to the Subcommittee on Consumers on March 9, 1971, for changes in S.
986.
"Warranty" is defined in section 3(a) of S. 1221 to mean "with respect to con-

sumer products or services, any express written statement of guaranty . . ."
(emphasis added). The Commission prefers the definition of "warranty" in S. 986
which does not contain a limitation that the warranty be in writing. While the
regulatory machinery of both bills is in fact oriented toward express written
undertakings, it is believed that the limitation should be removed from S. 1221 to
avoid any suggestion that oral misrepresentations concerning written warranties
are not actionable. While at present the Commission may proceed under section
5 of the Federal Trade Commission Act against fraudulent oral warranties, it is
possible that if S. 1221 is enacted in its present form, the definition of "guaranty"
now contained in S. 1221 might be asserted as a defense to a Commission pro-
ceeding which we would deem undesiral?le. I want, however, to refer to my state-
ment before the Subcommittee in which I pointed out the possibility of anti-
competitive effects which might arise from the inclusion of oral statements in the
definition of "express warranties" (section 101(2) (b) of S. 986) and the obligation
of the supplier to repair "without charge" (section 104(3) of S. 986).
The rulemaking procedures of section 102(b) of S. 986 provide that the Com-

mission will determine the necessary regulations for the administration of the
warranty program "in accordance with section 553, title 5, United States Code,
upon public record after opportunity for an agency hearing structured so as to
proceed as expeditiously as practicable." The procedures set forth in section 553
of the Administrative Procedure Act, are consistent with the stated requirement
in both bills (section 102(b) of S. 986 and section 4(d) of S. 1221) that the agency
hearing be "structured so as to proceed expeditiously." S. 1221, on the other
hand, would clearly require the use of formal rulemaking procedures under sec-
tions 556 and 557 of the Administrative Procedure Act.
The Commission favors the less formal rulemaking procedures of section 553

of the Administrative Procedure Act. These procedures have been most useful
in making Trade Regulation Rules under section 6(g) of the Federal Trade
Commission Act and have demonstrated that they can be employed to achieve
relatively quick action as well as adequate protection of the rights of all interested
parties. Other agencies employ such procedures in promulgating rules to imple-
ment detailed and comprehensive Congressional statutes (foT example: the SEC
in connection with the Securities Act and the Federal Reserve Board in connec-
tion with the Truth-In-Lending Act).

Lastly, the Commission is concerned about the injunctive remedies offered by
these two bills. Section 110(c) (1) of S. 986 would allow either the Commission by
its attorneys or the Attorney General to apply to the district courts to restrain
suppliers from making a deceptive warranty, and the court would be authorized
to grant relief "pursuant to the general standards governing the issuance of
injunctions in civil actions." Section 7 of S. 1221, although differently phrased,
establishes the same requirement.
In contrast, section 8 of S. 1221 outlines a meaningful procedure which would

permit the Attorney General (but not the Commission) to arrest at their incipi-
ency deceptive warranty practices being committed by the dishonest supplier.
Under section 8 the Attorney General could apply to the court for a temporary
restraint pending the completion of the investigation and trial of the case, and
the court would be empowered to grant at any time "such injunctive relief as it
deems necessary." The Commission sees no reason for distinguishing between the
remedies granted to it from those granted to the Department of Justice. Both
enforcement arms should be able to proceed in the same manner. I recommend
that the Commission be granted authority similar to that conferred upon the
Attorney General by section 8 of S. 1221 and that this authority be substituted
for that presently set forth in section 110(c) (1) of S. 986.

I feel that the section 8 procedure is vital to insure timely consumer protection.
The supplier's interest will be protected by the action of the court in setting time
limit upon the temporary restraint.
We feel that the preemption provision of section 15 of S. 1221 is not as desirable

as section 112(b) of S. 986. The Commission feels that the provisions of the
Uniform Commercial Code and State laws that are not inconsistent with the
federal warranty act should remain operative. The Commission strongly urges
that the preemption provisions of S. 986 be adopted. The Commission also prefers
the saving provision contained in section 111 of S. 986 to that of section 15 of
S. 1221.

4.
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S. 1219 AND TITLE II OF S. 986

A comparison of Title II of S. 986 with S. 1219 reveals that three matters are
covered in a substantially similar manner, and that three matters which .re
included in S. 986 are omitted from S. 1219.

Sections 201, 207, and 211 of S. 986, and section 2 of S. 1219, accomplish the
purpose of expanding the Commission's jurisdiction to cover acts 'affecting"
commerce.
Both bills confer upon the Commission the right to seek preliminary injunctions

in consumer matters. (Section 212 of S. 986 and section 3 of S. 1219) Section 3
of S. 1219 would permit the Commission to seek a temporary restraining order
after notice. This is not included in section 212 of S. 986. The Commission strongly
favors this provision and would urge its inclusion in S. 986. S. 1219 also provided
that the Commission must file an administrative complaint within the time set by
the judge or the temporary injunction shall be dissolved. The Commission would
have no objection to including such a provision in S. 986.

Section 4 of S. 1219 and section 206 of S. 986 both provide for an increase of
maximum civil penalties from 85,000 to $10,000. The Commission urges this
change.

S. 986 covers three areas not covered by S. 1219. They are (1) the right of the
Commission to be represented in court by its own attorneys (sections 206, 209,
and 210), (2) an explicit statement of certain powers (sections 202, 203, 204, and
205), and (3) a confirmation of the Commission's rule-making powers (section
208). The Commission's support of the foregoing provisions was set forth in my
statement to the Subcommittee on March 9, 1971.
I would like to make a few comments on the subject of the representation of the

Commission in the Federal courts by its own attorneys. In my opinion the present
system has revealed serious structural flaws over the last twenty years. Despite
the sincere desire of the Department of Justice to cooperate with the Commis-
sion—and the cordial relationship between the Department and the Commis-
sion—in these matters, the results have not been wholly satisfactory for a variety
of reasons, some of which are:

(i) At least one additional layer of review is required as a prerequisite for
getting into court. This is particularly damaging in cases relating to subpoena
enforcement. It is extremely difficult for the Commission attorneys to
investigate and try administrative cases unless they have immediate access to
the courts to compel appearance of witnesses or the production of documents.
It is equally frustrating when we experience long delays in enforcing in-
vestigative subpoenas. It is inherent in the present process that much time
is wasted in review by the Department of Justice, transmittal to the appro-
priate United States Attorney, further review by the latter, and delays in
placing the matters on the court calendars.

(ii) In both civil penalty and subpoena enforcement matters, the Com-
mission attorneys are thoroughly familiar with the facts and law in issue.
Being totally involved, they have a greater interest in pressing for an earlier
decision. The delays in educating other attorneys are unnecessary.

(iii) The Department of Justice has great difficulty in either controlling or
expediting these matters once they have been transmitted to the office of the
appropriate United States Attorney. Inasmuch as these matters involve very
little drama or interest to an attorney who is not involved in the entire case,
they are usually assigned a low priority and are not pressed with vigor.

We are aware of the policy which makes it desirable to coordinate the legal
efforts of the Government by concentrating them in the Department of Justice.
We feel, however, that the rapid and effective enforcement of the laws enforced
by the Federal Trade Commission is of sufficient importance to justify this limited
exception. In the long run, the present arrangement is simply bad management
and the record of the delays which result when the Commission is required to
proceed through the Department of Justice are in possession of the Subcommittee.
They form a solid basis for the enactment of sections 206, 209 and 210 of S. 986.
We also believe, as previously stated, that the explicit confirmation of our

remedial powers, such as restitution and recision, is a matter of importance to the
Commission's discharge of its regulatory responsibilities.

All of the bills of which I speak have a common objective of aiding both the
consumer and the Commission. My comments are intended to assist you in evaln-
ating them. The other Commissioners join me in expressing sincere appreciation
for the keen interest you have shown in the warranty problem and in the Com-
mission's future; you may be assured of our continued cooperation.
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Consistent with your request at the hearings, a copy of this letter is being
forwarded to the Chairman and all members of the Subcommittee.

Sincerely yours.
MILES W. KIRKPATRICK, Chairman.

ANALYSIS OF DIFFERENCES BETWEEN S. 1221, "FAIR WARRANTY DISCLOSURE
ACT OF 1971" AND TITLE I—S. 986, "CONSUMER PRODUCT WARRANTIES"

The two measures will be discussed topically so as to facilitate comparison of
related features.

Definitions
The definitions contained in these bills are substantially similar except for the

differences noted below. S. 986 contains detailed provisions defining "express
warranty" which in general encompass any promise made by a supplier to a
purchaser which relates to a consumer product or service, and is made part of the
bargain. S. 1221 defines a "warranty" (in contrast to "express warranty") as any
express written statement connected with a sale of consumer products or services
which undertakes to refund, repair, replace, or otherwise remedy a product which
fails to meet specifications which are a part of the bargain. The principal difference
is the limitation in S. 1221 that "warranty" includes only those which are in
writing.
The definition of "consumer product" is very similar in the two measures. The

exception is that in S. 986 only consumer products costing less than $5 would not
be subject to the disclosure or designation of warranty requirements, while under
S. 1221 "consumer products" costing less than $10 would be exempt from all of its
provisions.
S. 986 defines a "warrantor" as a supplier who offers an express warranty.

S. 1221 is comparable but states that a supplier who has not expressly obligated
himself under a warranty may avoid all obligations to warrant by clearly so stating
in writing.

"Services" is defined only in S. 1221 and means repair or other work costing
more than $10 performed on consumer products.
"Supplier" is defined in both measures as a person engaged in making consumer

products available to customers. S. 986 specifically notes that "person" includes
any partnership, corporation, or association. While this express provision is lacking
in S. 1221, 1 U.S.C. 1 defines "person" in a similar fashion and would be applicable
to S. 1221.

"Service contract" is defined only in S. 1221 and means an agreement, distinct
from the sale of consumer products or services, to repair defective or malfunction-
ing consumer products.

"Deceptive guarantee" in both bills means a guarantee containing a false, mis-
leading or fraudulent representation or one that fails of adequate disclosure, all as
determined by the "reasonable man" standard. S. 986 in section 110(c) (2) also
includes as a deceptive warranty the use of the term "guarantee" in situations
where conditions so limit its scope as to be deceptive.
The definitions which follow are used exclusively in S. 986:
"Purchaser" is limited to the first retail buyer of consumer products or services

to whom a warranty is given, and any other persons entitled by its terms to en-
force it.
"Reasonable and necessary maintenance" means those operations which the

person guaranteed may reasonably be expected to perform which are necessary
to keep the consumer product performing its intended function.
"Repair" includes replacement at Warrantor's option.
"Replacement" includes refunding the actual purchase price, less reasonable

depreciation, if replacement or repair is impossible, or if such refund is acceptable
to the person guaranteed.
"Without charge" means that the warrantor may not assess the person guar-

anteed for any costs incurred in connection with repairs or replacements, but does
not cover incidental expenses unless the warrantor acts unreasonably in perform-
ing his obligation.

Disclosure of Warranty Requirements
(a) Scope of Regulations.—Both bills (section 102 of S. 986 and section 4 of

S. 1221) provide for the issuance of regulations by the Federal Trade Commis-
sion to require the full and conspicuous disclosure in simple language of the terms
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and conditions of warranties; to require disclosure of any disclaimers of express
or implied warranties; and to specify the manner and form in which such infor-
mation, including representations in advertisements, labeling and point of sale
information must be presented to the customer. Both bills make it clear that
such regulations will not require that any product be guaranteed nor that the
duration or scope of any warranty be prescribed by the reamlations, S. 1221
provides that such regulations shall be clear, shall require that the warrantor be
adequately identified, and shall require specification of the persons who are to
perform the warranty oblir ation; S. 986, on the other hand, uses the word "may"
in place of "shall" with regard to these last two requirements. Each bill states that
such regulation may require the warranty to describe the parts of a product which
are covered, the nature of the defect covered, the duration of the obligation, the
time limits within which the warrantor must complete his obligation after notice
of a defect, the features of the product not covered, the conditions to be fulfilled
and expenses to be borne by the person having the warranty, and that the war-
ranty contains no deceptive terms.
(b) Rulemaking Procedures.—Section 102(b) of S. 986 provides that the Federal

Trade Commission is authorized to determine, in accordance with the rulemaking
procedures set forth in section 553 of the Administrative Procedure Act (5 U.S.C.
553), upon a public record, and after opportunity for an agency hearing "struc-
tured so as to proceed as expeditiously as possible," the manner and form in
which information concerning any warranty is to be displayed so as not to mislead
the purchaser. The provisions of S. 1221, section 4(d), on the other hand, provide
that the Commission's regulations shall be effective after publication in the
Federal Register, reasonable opportunity for comment by interested parties, and
on approval on a record after opportunity for a public agency hearing structured
to proceed as expeditiously as possible. This provision apparently requires that
rulemaking be conducted in an adjudicatory fashion pursuant to sections 556
and 557 of the Administrative Procedure Act.

Designation of Warranties
The following analysis is applicable only to S. 986 as S. 1221 has no comparable

provisions. Section 103(a) provides that any supplier who warrants a consumer
product in writing must clearly designate such warranty as "full" or "partial"
unless exempted by the Federal Trade Commission from so doing. A warranty
would be designated as "full" if it should incorporate the "Federal minimum
standards for warranty" set forth in section 104 of this bill, and a warranty would
be designated a partial" warranty if it did not incorporate such Federal minimum
standards.

Section 103 also provides that expressions of general policy concerning customer
satisfaction are generally not subject to the provisions of this bill, but are none-
theless subject to the Federal Trade Commission Act and to action by the At-
torney General under his authority to restrain deceptive warranties under section
110(c) of the bill.

Section 104 defines the duties of a warrantor under the "Federal minimum
standards for warranty" to include the repair or replacement of the defective
warranted product without charge in a reasonable time. It is also required that
in fulfilling these duties the warrantor may not impose any unreasonable duty,
other than notification, upon the person warranted. It also provides that the relative
burden upon the warrantor and the person warranted must be considered in
determining the reasonableness of such conditions. The warrantor would be
excused from performing his duties under the warrant if he can show the defect
in the warranted product to be due to unreasonable use or failure to provide
reasonable maintenance.
In making a written warranty against defects which incorporates "Federal

minimum standards" the warrantor is required to designate it as a "full" warranty
or terms of similar meaning. The disclosure requirements of section 102 apply
to any written warranty which incorporates such minimum standards, and
compliance with such standard requires that the warrantor disclose the duration
of the warranty in terms of a time period, mileage, or other relevant measure
of use. A warrantor would be allowed to use both a "partial" and a "full" warranty
in the sale of a product if the warranties are clearly differentiated.

Service contracts are permitted in addition to or instead of warranties if the
contract is clear and understandable.
In addition to the rulemaking provisions under section 102(b) dealing with

disclosure requirements, section 109 would authorize the Federal Trade Corn-
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mission to establish rules pursuant to section 553 of the Administrative Procedure
Act upon a public record after opportunity for an agency hearing, structured to
proceed expeditiously, for the purpose of defining in detail the warrantor's "duties"
under section 104 and their application to warranties of different categories of
customer products with "full" warranties, and for the further purpose of deter-
mining when neither the designation "full" or "partial" need be used in a written
warranty in accordance with section 103.
Disclaimer of Implied Warranty

Section 108 of S. 986 provides that tlere can be no express disclaimer of an
implied warranty if an express written warranty of a consumer product is made;
it would, however, permit implied warranties to be limited to the duration of the
express warranty, if the limitation is reasonable and clearly stated. The comparable
provision of S. 1221 is section 5, which precludes the use of a disclaimer of implied
warranties wherever the supplier uses either the term "guaranty" or the term
"warranty" in advertising, labeling, etc., and makes such practice a "deceptive
guarantee." This section also requires a supplier who disclaims implied warranties
to designate the instrument a "Manufacturer's (or Supplier's) Limited Obligation."
Unlawful Practice
Section 110(b) of S. 986 states that it should be a violation of section 5(a) (1) of

the Federal Trade Commission Act for any person to fail to comply with any
requirement imposed on such person pursuant to the bill or to violate any of its
prohibition. Section 6 of S. 1221states that it shall be an unfair or deceptive practice
within the meaning of section 5 of the Federal Trade Commission Act for any
supplier (i) to make any deceptive guarantee, or (ii) to violate any regulation
issued under section 4 of the bill.
Remedies

Section 110(c) (1) of S. 986 provides that U.S. district courts will have juris-
diction to restrain suppliers from making deceptive warranties covering consumer
products or services, in actions by either the Attorney General or by the Com-
mission's attorneys. The court would issue injunctions in civil actions at any time
injunctive relief is deemed appropriate. The court would be empowered to add
additional parties as required to serve the ends of justice and to summon such
party regardless of the district of their residence. In contrast, section 7 of S. 1221
provides that wherever the Commission believes that a person is engaged or about
to engage in making a deceptive 0,marantee, or violates any regulation under
section 4 of the bill, and that injunction thereof pending the issuance of a complaint
and its final dismissal or setting aside by judicial review would be in the public
interest, the Commission by its attorneys may bring suit in a district court to
enjoin the violation. Upon proper showing after notice to the defendant, the, court
is empowered to issue a temporary restraining order or injunction under the same
conditions and principles as injunctive relief is granted by courts of equity to
prevent conduct causing loss or damages. This section would permit the restrained
party to move for dissolution of the injunction should the Commission fail to file
a section 5 complaint within such period as the court should specify. By section 8
of S. 1221 the Attorney General is empowered to seek a temporary injunction to
restrain any guarantor from making a deceptive guarantee, and the court may
grant such injunctive relief as it deems appropriate. There is no requirement
for the showing of public interest or irreparable harm as is required by section 7
dealing with the Federal Trade Commission's injunctive remedies. The court has
authority to summon additional parties as in the case of section 6. It should be
noted that the Attorney General's action would be limited to the restrain of
"deceptive guaranties," while the Federal Trade Commission could also proceed
to restrain violation of the regulations made under section 4 of the bill.
Venue

Section 9 of S. 1221 permits an action under the bill to be brought in any U.S.
district court in which the defendant resides, is found, has an agent, is licensed
to do business, or is doing business. S. 986 has no venue provisions.

ADDITIONAL FEATURES OF S. 986 HAVING NO COUNTERPART IN S. 1221

Civil Investigative Demands
Section 10 of S. 1221 provides that whenever the Attorney General has reason

to believe that any person under investigation may be in possession of information,

4
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documents, etc., or has knowledge relevant to the making of a deceptive guarantee,
he may, before instituting restraint proceedings under section 8 of the bill, issue
in writing, and serve a civil investigative demand (CID) requiring such person
to produce such documents or to answer interrogatories concerning such informa-
tion. Each CID would be required to describe the conduct alleged to constitute
the deceptive warranty, describe the material to be produced, propound with
certainty the written interrogatories to be answered, prescribe a reasonable return
date, and identify the custodian to whom such documents or information is to be
furnished. It is further provided that no CID shall contain documentary or in-
formational discovery demands which would be unreasonable or privileged if
contained in a subpoena duces tecum issued by _a district court under the pro-
cedures prescribed in section 8 of the bill. CID would be servable any place within
the jurisdiction of any court of the United States. The procedure for serving
various types of business organizations and the means of serving the CID and of
making return of service are spelled out in detail. Sections 4 and 5 of the Antitrust
Civil Process Act (15 U.S.C. 1313-1314) which relate to the powers and duties
of CID custodians is incorporated and it provides that any discovery obtained
by the CID may be made available to representatives of the Commission for the
purpose of investigating violations under the bill.

Section 12 of S. 1221 states the bill is not to be construed so as to prevent a
supplier from selling a service contract covering parts and/or labor to the first
purchaser at the time of sale.

Section 13 of S. 1221 states that remedies for breach of implied warranty may be
tailored to conform to State law.

Section 14 of S. 1221 requires the Attorney General and the Commission to
make annual reports to the President and the Congress on the effectiveness of the
bill. The Commission additionally must inquire into the marketing of performance
guarantees, and other past sale obligations, their significant deficiencies, and the
most effective means for improvements, and make a report thereon within 2 years
after enactment.
Both bills have provisions for effective dates which are intended to allow time

for the issuance of necessary regulations.
Consumer Remedies

S. 1221 has no counterpart to the provisions of section 110(a) (d) and (e) of
S. 986. Section 110(a) states that it is intended by Congress that warrantors create
informal dispute settlement machinery in which independent and Government
entities can participate in a supervisory role. Section 110(e) gives United States
district courts jurisdiction

' 
subject to the jurisdictional requirements set forth in

28 U.S.C. 1331, over suits by persons damaged by the failure of a supplier to
comply with warranty obligations assumed under an express or implied warranty
or service contract which is subject to this bill. Section 110(d) states that if any
person who is warranted or protected by a service contract shall prevail in any suit
for breach of an express or implied warranty or service contract he will be allowed
to recover, as part of the judgment, a sum equal to the aggregate of costs and ex-
penses, incluing attorneys' fees based on expended time and determined by the
court to have been reasonably incurred in the prosecution of such suit, subject to
the court's determination that an award of attorneys' fees would not be appro-
priate. It is also provided that the warrantor must have been afforded reasonable
opportunity to cure the breach as a condition to the award of such costs and
expenses.

Preemption
The preemption provisions of section 15 of S. 1221 are much more stringent than

those of section 15 of S. 986. The former may preempt the field now occupied by
the Uniform Commercial Code.



,



CONSUMER PRODUCTS WARRANTIES AND
IMPROVEMENT ACT, 1971

MONDAY, MARCH 15, 1971

U.S. SENATE,
COMMITTEE ON COMMERCE,

CONSUMER 'SUBCOMMITTEE,
Washington, D.C.

The subcommittee met at 10:05 a.m. in room 5110, New Senate Office
Building, Hon. Frank E. Moss (chairman of the subcommittee)
presiding.

• Present : 'Senators Moss, Pearson, and Cook.
Senator Moss. The hearing will come to order.

OPENING STATEMENT BY THE CHAIRMAN

Today the Consumer Subcommittee of the Senate Commerce Com-
mittee resumes hearings on consumer product warranties and Federal
Trade 'Commission improvements legislation. This subcommittee has,
beore it, several proposals, but hearmgs are focused primarily upon
the Magnuson-Moss bill, S. 986, and the administration recommenda-
tions S. 1219 and S. 1221.
In the 91st Congress numerous hearings were devoted to these sub-

jects. This subcommittee 'held 5 days of hearings on warranty legisla-
tion and 8 days of hearings discussing FTC reforms.
In addition, the House of Representatives held 3 days of hearings

on a warranty bill substantially the same as S. 986 before us today.
And the Judiciary 'Committee of the Senate held 5 days of hearings
to consider FTC improvements identical to those in title II of S. 986.
Even though an extensive public record on the legislative proposals

before this subcommittee has been established, it is with pleasure that
we again welcome industry representatives who have requested an
opportunity to testify on this important consumer legislation.
The ranking Republican member on the subcommittee, Senator

Cook, is with us this morning. I will ask Senator Cook if he has any
opening statement he would like to make.

OPENING STATEMENT BY SENATOR COOK

Senator COOK. Mr. Chairman, at the outset I would like to express
my appreciation to the witnesses called by the minority for the manner
in which they have accommodated the change in their appearances
from tomorrow to today on short notice. 'I am personally mindful of
some of the problems that this caused for these witnesses and I believe
their cooperation in this manner is commendable.

(73)
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In this connection, I would like to make two suggestions: Firsto
TI believe the change in appearance date constitutes good cause to waive
the advance filing requirement of statements of witnesses pursuant
to section 113 of the Legislative Reorganization Act of 1970. I under-
stand that Senator Cotton, the ranking member of the committee,
shares my views, and I trust, Mr. Chairman, that you will be of a
similar mind.

Second, the administration's proposals were introduced only last
Friday, March 12, by Senator Magnuson. These bills are 1219 and
1221. Although I am aware that each of the witnesses were sent
a copy of the executive communication with the language of each of
these bills, I would hope that we could allow each witness, if he so
desires, to supplement his testimony today with a written statement
on the grounds that he may not have had sufficient opportunity to
analyze the administration's proposals.
I offer the suggestion in view of the unusual circumstance and in

recognition of the fact that these hearings will not be completed until
sometime after Monday, March 22, at which time we are now sched-
uled to receive testimony from administration witnesses:

Senator Moss. Thank you, Senator Cook. We have already waived
the requirement of filing written statements and recognize that this
additional hearing was set without any lengthy notice although we
did announce it about a week ago. Certainly witnesses will be per-
mitted to file supplementary written statements if they care to do so
within the time limit that our record will be open, and it will be open
7 days after the March 22 hearing.
We are anxious to get all of the pertinent information that would

contribute to a better understanding of the problem and possible
solutions. So we don't want to exclude any testimony; we want to be
as inclusive as possible and yet move forward with our task of con-
sidering the legislation that is before us. But as I tried to emphasize
in my statement, we have already given extensive consideration to
these matters in the last session.
Mr. Gilbert H. Weil, the general counsel of the Association of

National Advertisers will be our first witness. Following him, we
will hear from Mr. Earl W. Kintner. So if you would come forward,
sir, and give us your statement, we would appreciate it.

STATEMENT OF GILBERT H. WEIL, OF WEIL, LEE & BERGIN, GEN-
ERAL COUNSEL, ASSOCIATION OF NATIONAL ADVERTISERS, AND
THE DIRECT MAIL ADVERTISING ASSOCIATION

Mr. WEIL. Thank you very much, Mr. Chairman, Senator Cook,
members of the staff. Good morning; and my very deep and sincere
gratitude to you all for giving me the opportunity to comment on
S. 986.
My name is Gilbert H. Weil, and I am a partner in the law firm of

Weil, Lee & Bergin in New York City. I appear here this morning to
represent two of my clients, one, the Association of National Adver-

tisers, 
whose members are companies which use national or regional

advertising to promote the sale of their products or services. The mem-
bership totals approximately 500 companies representing the broad
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spectrum of American business ranging from large- and medium-sized
companies down to relatively small ones. They deal in consumer pack-
age products, consumer durables, and in services such as insurance,
banking, transportation, indeed almost anything in the line of products
or services that goes ultimately to consumers.
The other client for whom I speak today is the Direct Mail Adver-

tising Association whose member companies utilize direct mail to pro-
mote the sale of their products and services. It also represents sup-
pliers of all materials and services which are used by such companies
in the course of that promotional function. The majority of the Direct
Mail Advertising Association's 2,500 members, -representing some 1,600
individual companies, are users of direct mail, and they include manu-
facturers, wholesalers, retailers, publishers, mail order houses, insur-
ance companies, fundraisers, public utilities, financial services, and
the like.
Those who produce or create direct mail are also members. They

would include advertising agencies, letter shops, and printers as an
example. Many firms which are suppliers to the medium, such as paper
producers, envelope manufacturers, list brokers, and compilers, also
belong to the Direct Mail Advertising Association.
So I think it is pretty plain that the interests of these two trade as-

sociations are very intimately interrelated to any matters dealing with
consumer interests.
I welcome the relaxation of the rule against turning in written state-

ments in advance. Time has simply not permitted me to do that. I have
been involved in litigation which is going on at this very minute over
at the Federal Trade Commission, so that I simply did not have the
time.

Also, I shall confine my remarks entirely to title II of S. 986. I have
not had any opportunity nor have I had any instructions from my
clients with regard to title I, and the framework of my comments this
morning will be to attempt to point out what I see as some of the real—
not fanciful—but real potentialities of things that can happen if a bill
such as S. 986 should become law.
It would turn topsy-turvey some of the most basic and most cherished

principles of our political philosophy, and to me it seems inconceivable
that the proponents of this bill are truly aware of the drastic nature of
the implications of the bill.
There is some supporting evidence as to this lack of awareness. First

of all, there is nothing in the record before this subcommittee to call to
its members' attention what some of these potentialities are. Mr. Chair-
man, you have referred to 8 days of hearings before this subcommittee
in the last session, but the point is that the really potent aspects of
title II, and by this I refer to the rulemaking powers, the legislative
powers that would be conferred upon the Federal Trade 'Commission,
did not in any way enter into those hearings.
They were not discussed during any of those 8 days. They were not

discussed during any of 8 hours nor of 8 minutes nor even of 8 seconds.
The trade regulation rulemaking powers to be conferred upon the
Commission emerged for the first time when the bill came out of exec-
utive session. There has been no opportunity for hearings on it before
in front of 'this subcommittee. There were later in front of the Judi-



76

ciary Committee, but that was a truncated set of hearings because a
severe time limitation had been placed upon the Judiciary Committee
in giving consideration to what was then S. 3201.
My concern over this lack of awareness is in a way borne out also,

Mr. Chairman, by the remarks that you made in your opening state-
ment on the bill. For there you described briefly your concept of what
the bill would do in the following language—and I quote:
This bill would give the 'Commission the tools it needs, power to issue prelim-

inary injunction, the authority to seek realistic penalties against suppliers who
commit unfair or deceptive acts, and the authority to provide specific remedial
relief to the consumers injured by those suppliers.

Not one word regarding this tremendously important aspect of con-
ferring virtually supralegislative powers upon the Federal Trade
Commission.,,
When hearings were held last week the sole witness I believe, in

favor of the bill was Chairman Kirkpatrick of the FTC. He, too, in his
comments

' 
devoted no more than nine brief lines to this extremely

important subject of the delegation of legislative powers and those
nine lines were little more than a casual brushoff of that section of
title II as being of not very great moment.
He said—and I quote again:
The proposed amendment in Section 208 will make more definite the authority

of the Commission to promulgate trade regulation rules defining unfair or de-
ceptive acts or practices. Violation of any such rule is implicitly made an unfair
or deceptive practice in violation of Section 5-A-1 of the Act.
Although the Commission is confident that if challenged, it will be upheld in

exercising its rule-making powers, it nonetheless strongly urges that Congress
remove all doubt and make explicit the Commission's rule-making authority.

So he too evidently conceived of that portion of title II as being
nothing more than a clarification and a codification of what the law
presently is anyway, which, of course, if :that were true, would not
make it anything very drastic by way of a change in our present law.
On that subject, though, may I ask that there be included in the

record of this hearing the supplement to the statement which I made
before the Senate Judiciary Committee in the last session on S. 3201.
That supplement appears in the printed proceedings of those hearings
starting at page 222 and going to the top of page 237.1
The burden of that is to show that the Federal Trade Commission

does not in fact or in law possess such legislative rulemaking powers
today, and that legislation conferring them upon the Commission
would be a drastic change indeed.
Senator Moss. We have that before us, and it is in print. We will

include it by reference in these hearings so that it will be noted that this
is the supplement that you refer to.
Mr. WEIL. That will be fine, Mr. Chairman. I appreciate that very

much.
Now actually what title II would do would be to establish the Fed-

eral Trade Commission as a supralegislative power. It could reach
with its legislative activities all of the Nation's business and it would
be supreme in that reach over all inconsistent State and Federal law,
including congressional enactments with the exception of those which
would include within them a specific disclaimer of the right of the

1 See Serial No. 91-48, Senate Commerce Committee hearing, 91st Congress.
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Federal Trade Commission to reach into and proceed inconsistenly
with such law.
Under the specific remedial relief section of title II the Commission

would be put into a position to tell business how to run its business.
It could control, contrary to all law existing at the moment, trademark
rights and the use of trademarks; then it could reach into profits and
pricing; it could even command business to suspend doing business or
even to discontinue doing business completely in one or more product
lines or in given instances. The powers would be that great as the bill
is presently drafted.
In effect, the specific remedial relief provisions would give the Com-

mission powers to impose capital punishment not stopping short of the
death sentence.

Senator Moss. Economic death sentence; do you want to put that in
there?
Mr. WEIL. It is not so limited in its language. It says "any action."

Under the present wording it could order hari-kari. 'I have purposely
stated these potential effects in broad terins hoping that they seem so
shocking to you that you are loath to believe me. I hope you do not
believe me because if you do not believe me, it means you do not
intend to produce those results.
If you believe me and are complacent about it, then I am indeed

concerned. To the extent that time will allow, however, I stand ready
in response to questions, or I will take it up on my own if we have time
enough left, to prove to you out of actions and statements already
made by the Federal Trade Commission that nothing I have said
up to this moment is an over-statement or exaggeration or an
impossibility.
S. 986 would provide the foundation and authority for the Com-

mission to do all of these things which so far it has only been saying
it would like to do or is planning to do or getting around to do; sub-
ject. however, if it does so, to court review to test its ability and the
propriety of its doing so. S. 986 would knock out that ability of courts
to review because it would confer that power by act of legislature
explicitly upon the Commission.
In reviewing these aspects I am addressing myself to, I think an-

other aspect is important too, and that is what is involved in the opera-
tion of the Commission. Mind you, all these far-reaching powers to
which I have referred would be administered by an agency of five
individuals.
A majority would control; so now we come down to three individ-

uals. In some circumstances it could be two who could establish the
law of the land because a quorum is three and a majority of the quorum
has the authority to take Commission action. So we could conceivably
on occasion come down to a situation where two individuals could
establish in these extremely important areas of the Nation's business
and affairs the law of the land.
More than that, these individuals are not elected; they are not

answerable to nor are they responsible to any constituency and they
hold office longer than the President of the United States, longer than
any Senator, certainly longer than any representative.

60-158--71 6
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Yet their mere declaration of that which they desire to be the con-
trolling law of the Nation with regard to anything affecting com-
merce—because we have to take into account the other provision of
986 which would extend the jurisdiction to activities which affect
commerce even though they are not in it. The reach of these individual
people to control the business affairs of the Nation would, therefore,
go right down into every locality and into every small operation.
Nothing could be regional enough, local enough or small enough to
escape the argument that its activities at least affect interstate com-
merce, and these nonelected individuals would have these powers over
them.
I see no basis for court review. Once a statute comes on the books

which says that the Commission can enact legislative regulations with ,
regard to anything that it might deem to be an unfair practice, I see
no ground fora court saying, 'No, as a matter of law what you have
decided is unfair is not unfair," because unfairness is a highly sub-
jective standard. These powers of the Commission could even reach
such matters as wage and price controls.
Suppose for example, that the Commission should decide in its

judgment—and that is all that counts here is the Commission's judg-
ment—that it is unfair to consumers for labor to keep increasing its
demands and then for business to keep increasing its prices because
this feeds inflation and is unfair to the consumers.
So, despite all the problems that you could conceive of 'Congress hav-

ing if it had to wrestle with the problem of wage-price controls, the
Federal Trade Commission could cut right through that and simply
issue its trade regulation rules saying what shall be done in those re-
spects. They could reach farmers, they could reach laborers and union
activities as long as they decide that whatever, it is the farmer or the
laborer or the union is doing redounds unfairly to the interest of con-
sumers, and one would have to grant that in all of those areas they
could find room to address themselves to activities of any of those
groups or individuals on that basis.
For example despite other Federal laws, they could forbid farmers

to leave productive acreage unplanted and unharvested on the ground
that doing so works adversely to the interest of consumers who would
otherwise have the benefit of that produce. They could forbid the use
of trademarks. They could forbid brand advertising or any other
means of building good will because—and we know this from pro-
nouncements that have been made by at least one 'present commis-
sioner—there is an interest on the part of the Commission today, under
the heading of rational purchase decisions, to look upon anything
which would cause or induce a consumer to buy a product for reasons
other than price-quality ratios as an unfair means of inducing a pur-
chase based upon false values.
The concept that has been expressed in this respect is that it may

constitute an unfair practice to create a reflex action on the part of
consumers to automatically reach for a particular brand of product,
when they enter a store, rather than compare all the competing brands
and reach a purchase decision based upon rational evaluation of their
relative price-quality ratios.
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Essentially, that comes down simply to good will. That is what good
will is about. It is the earning of consumer confidence in, and desire to
purdhase a particular brand for its own sake. Yet, there is this visible
movement within the Commission toward looking upon such good will
as an unfair practice adverse to the interests of consumers.
And if, under the powers of title II of S. 986, the Commission were

to promulgate trade regulation rules outlawing efforts designed to
build brand consciousness and good will, I would not be optimistic
that much room would be left for a court to substitute its views as to
what is fair or unfair for those of the agency which has been given
sudh broad authority to impose its own.
The Commission could also, and there has been a good deal of talk

on this recently, look upon good will building measures as creative
of unfair barriers to entry and bar them on that basis.
In short, there is certainly within the scope of title II the oppor-

tunity for the Commission to legislate good will out of existence as
a commercial objective or operation.
For those brands for which good will has already been acquired, the

Commission, under the specific remedial section, might very well argue,
and probably successfully, that in order to give redress—in other
words, to get rid of the good will which has already been built and is
still operative in the marketplace—that the company must suspend
its operations, suspend all further promotion of the product, perhaps
even take it off the shelves, until that ill-gotten good will has been
dissipated.
So, my death sentence reference is not extreme, Mr. Chairman. Title

II would place into the hands of the Commissioners virtually unre-
viewable authority arbitrarily to make into the law of the land their
own personal philosophies in the broad expanse of socioeconomic
affairs.
Now, one may say that the things the 'Commission is trying to do

are good one may agree with them, or one may disagree with them.
That is not the point. The point is who• should be making the law of
this land? Should it be these five three, two nonelected individuals or
should it be the two Houses of 'Congress subject to ultimate Presiden-
tial review?
We can look at title II another way. For one thing, as I have been

mentioning, it would delegate full legislative power over anything and
everything that affects commerce that might be adverse to consumer
interest to the Commission. That is a delegation of legislative power so
broad that I think we might see a revitalization of the old Schechter
doctrine. It seems to me that this delegation goes far beyond the scope
of powers that were involved in Schechter.
Secondly, it would leave the Federal Trade Commission where it

is today as being the complainant, the investigator, the prosecutor,
sometimes the witness, and always the judge and jury to try and to
decide its own cases against the people that it charges with violating
its laws. We have been told by a respected former Federal Trade
Commissioner, in a speech to which I am sure that he gave a great deal
of soul searching before he made it in front of the American Bar Asso-
ciation, that unfairness of trials in front of the Commission is a fact



80

of life, an inescapable fact; and this does not imply any personal im-
propriety, it simply is inherent in the structure.

iI have n the hearings before the Judiciary Committee on S. 3201
appended the pertinent portions of that speech as appendix 1 to my
remarks on pages 243 and 244, and I would ask, Mr. Chairman, if that
portion of the previous print could also be referred to at this point
and by reference made a part of this record.
Senator Moss. It will by reference be made a part of the record

at this point.
Mr. WEIL. Thank you very much, Mr. Chairman.
Now, then, to these roles, which are already deplorable, of prosecu-

tor, judge, and jury, sections 202 through 205 of S. 986 would add the
only one that remains unadded so far: executioner.
Such a package of broadly delegated powers would seem to me to

raise very serious questions of constitutionality. Apart from the prob-
lem of undue scope of delegation, the old Schechter principle that I
have referred to, the redress provisions of the bill would additionally
authorize the Commission to make awards to injured consumers after
there has been a so-called trial for violating the so-called law. This, it
seems to me, is a delegation of judicial powers. I don't know what more
a court does than receive a complaint, conduct hearings, hear witnesses,
receive the evidence, ultimately decide whether a violation of law has
occurred, and if it decides that it has to make an award or order some
other form of redress to the injured party.
This is what S. 986 would give the Commission authority to do, and

it seems to me that it is plain judicial authority. So, we have two areas
of constitutional concern with respect to undue delegation; but apart
from that we have the further concept of separation of powers.
In this one agency there would be combined the legislative power,

that of promulgating rules setting the law of the land, plus the execu-
tive power, investigation, and the initiation of prosecutions, plus the
judicial power, to which I have just referred. What has happened to
separation of powers? The dividing partitions have been completely
ruptured and everything flowed into this one great big stew.
If the subcommittee intends such results, then the only arguments

I have to urge are those which are based upon these constitutional ques-
tions. To them I would just mention without trying to orchestrate it at
all at this point, it is pretty obvious, the additional constitutional prob-
lems of due process and of the first amendment, because of the chilling
effect of the in terrorem powers that the Federal Trade Commission
would have. In other words, business operators would have to be afraid
to stand upon their rights because of all that the Commission could
eventually do to them if the Commission should decide its own case in
its own favor against them.
Thus, no matter how proper a businessman may feel his existing con-

duct is, if the Commission merely wags its finger at him he probably
would have to consider very seriously, and I would say in most cases
decide that the risk is too great, that there is too much to be lost, so
that he had better change without a trial, without any due process, just
because he is afraid of the clout that the Commission would have if he
doesn't go along with whatever it tells him it wants him to do.
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If, on the other hand, the subcommittee doubts that S. 986 would
leave scope for powers as frightening as those I have described—and
as I said before, I would welcome that doubt because then I would
know that you don't really want that—then I stand ready in response
to questions or otherwise to demonstrate that S. 986 in its present form
does indeed need to be revised lest it do lead to those very results. If
that be the situation, I most respectfully suggest that legislative re-
sponsibility requires no less than the use of draftsmanship sufficient to
foreclose undesired and drastic results of such a magnitude as those
that are involved here.
I think that rather than just continue, if there are any questions, I

would like to try to field them.
Senator Moss. We appreciate your statement, Mr. Weil. It is a very

sweeping condemnation of title II of S. 986 before us, and as you have
indicated you have not yet had time to examine and to testify on 1219
or 1221, which are the administration's versions of this problem.
You were quoting, I believe, a speech that Commissioner Elman

made, but he testified on this bill before the subcommittee last year
in December of 1969, and one thing that he said, and I am quoting from
that text is:
In addition, the Commission must be given by statute, explicit substantive rule-

making power so that violation of a validly issued rule shall without question

be deemed a violation of the law.

Isn't that considerably inconsistent with the speech that you referred
to that he was making before the American Bar Association?
Mr. WEIL. Well, not necessarily, Mr. Chairman, because first of all,

one cannot close his eyes to the thirst for power that any agency
possesses, and properly so, they should be trying to do as much as they
can do. But that doesn't mean everything they ask for is the correct
thing to be given to them. But it is not inconsistent because if the
Commission got those powers, you wouldn't have to worry about trials,
fair or unfair. There wouldn't be any trials.
The Commission would pass the rule saying this is now unlawful,

and in very few instances would there be any question of fact as to
whether the party actually performed the act that had been declared
unlawful.
So, what former Commissioner Elman would do, and what would

happen if these rulemaking powers are granted, would be to make
trials or hearings before the Commission virtually a thing of the past.

Senator Moss. Well, the rulemaking power of the Commission under
the statute would always be prospective it wouldn't be retroactive.
You don't see that in the legislation, do you, that it would be retro-
active?
Mr. WEIL. No, I don't see that in the proposed legislation. How-

ever, the point is this: Suppose that the Commission got this power
and then decided, just to mention one of the areas I referred to, that the
use of brand-name advertising is unfair. It would issue a trade-regula-
tion rule saying that it shall be a violation of section 5 to advertise
brand names or to use trademarks. From then on, with respect to any
individual company, the only issue would be: Dial it use a trademark
or didn't it? No trial would be needed for that.
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If it did use a trademark, then no trial is needed because it has vio-
lated the law, period.
So, the fairness or unfairness of a trial which I have refered to here

and which Commissioner Elman referred to in his American Bar Asso-
ciation speech is one thing. That is under the present law, and for
past violations if S. 986 became passed. But for the future, anything
dealing with trials would virtually become nothing more than theo-
retical, because there would be no basis for trial.
Senator Moss. It seems to me you have pretty well brushed aside the

arbitrary and capricious doctrine that could be applied to rulemakincr
of the Commission. If it made a rule, forbidding a brand name to be
used on a product, I can't imagine a court that would allow that to
stand. I just can't believe that would be so.
Mr. WEIL. I would doubt, Mr. Chairman, that a court could say that

such a rule is arbitrary or capricous if backed up with the argument
that through the use of brand names the companies that use them and
advertise them, first of all, erect undesirable barriers of entry—and
under past decisions involving the Commission, unfair practices don't
have to be of such a magnitude as to violate the Sherman Act—they
can be incipient.
Now, just think hypothetically of a rule saying that the advertising

of brand names and trademarks and the effort through that to bring
about a product differentiation has the incipient effect of raising un-
due barriers to entry, and that it also has the effect of inducing the
consumer to purchase that particular product simply because it has
got that brand or trademark on it, although it might be inferior to a
purchase that the consumer might have made of a competing product,
I think it would be very difficult for the court to say that the Com-
mission's finding that to be unfair it is so arbirtrary, capricious, and
unreasonable that as a matter of law it would be invalid.
I simply cannot see much room for 'judicial application of the arbi-

trary or capricious doctrine under S. 986—in view of Supreme Court
decisions on past activities, the Colgate Rapid Shave case, the Mary
Carter case, where some decisions of the Commission as to what is
unfair under the present law are almost shocking, but were nonetheless
upheld in the courts. Let me give you one quick example because it
makes this point, and this is years ago. It was th'e Gelb case. In those
days the hair colorings were temporary, they were rinses, they washed
out with the next shampoo, and Gelb came out with one that would not
wash out. So, they called it permanent to distinguish it from
temporary.
The Commission came along with a complaint saying this means tothe consumer that she needed but one application of the product andfrom then on her hair would be that color; that is What permanent

means. The Commission put consumer witnesses on the stand, everyone of whom said, no, she didn't believe that; she understood that she
would have to redo the roots and so on.
Finally, under virtual cross-examination of one of its own witnesses,it got her to say that she didn't believe that is what the advertisingmeant, but She supposed that maybe some people would be foolishenough to think so.



83

Now, based on that, the Commission made a finding of unfairness
and deception and issued a cease-and-desist order which was appealed
to the court of appeals, and the court of appeals said while this seemed
ridiculous, they could not say it was beyond the powers that had been
'conferred upon the Commission.

So, I think one would find it very difficult to find a situation in which
a court could find a rule such as I have referred to even outlawing
trademarks to be so arbitrary, so unrelated to unfairness, as to be
beyond the Commission's powers under S. 986. What is unfairness?
It is what anybody thinks is the wrong thihg to do; that is what un-
fairness is.
I would be very pessimistic on that score.
Senator Moss. I am not familiar with that case. I suspect what Noah

Webster had to say in his dictionary on his definition of the word
"permanent" might have had a lot to do with it instead of what a
parade of witnesses might have said. But I can't argue it, because I
haven't delved into the case and I don't know it.
But it seems to me that the whole thrust of consumer legislation

up to this point, not the whole thrust but one of the principal lines of
thrust, is to give the consumer the greatest leeway possible in making
his choice. If he wants to choose a product on brand name, there is
nothing to prohibit him from doing it, provided he is given accurate
information about the product. If the information given him isn't
accurate, why, of course, there will be some regulation.
I appreciate your testimony, 'and I, of course, have reviewed what

you said before the Judiciary Subcommittee last year and we have
included by reference those two sections that you referred to.' You
will be allowed to file additional written statements if you wish to do
so, to amplify in any way your testimony here today, or to, in fact,
comment in effect on testimony that may be given by other witnesses.
We certainly will consider it very carefully.
My colleagues probably have some questions. Senator Cook?
Senator COOK. Mr. Weil, before I ask you any questions, it appears

to me that the proponents of this measure at the Federal Trade Com-
mission frankly are attempting to hide the fact that title II of this
proposed legislation would be a drastic change in the nature of the
Commission and in the authority it has possessed throughout its 57-
year history. The spokesmen for the FTC claim that the Commission
has always possessed the authority to engage in legislative-type activi-
ties and that the FTC is not asking for any significant alteration of
these authorities.
However, if they do possess this authority, I wonder why they are

bothering to ask for it now. Although I have numerous objections to
both title I and title II, I feel that the danger in these hearings is that,
frankly, we may be lulled to sleep and thereby not realize fully the
true potential impact of this legislation. I hope that the witnesses who
will testify today, and any other days will be cognizant of the fact
that title II of this legislation is substantially different from the legis-
lation considered last year in this committee.
Let me give you an example, because after executive session last

year, and after the hearings in the Judiciary Committee, section 103
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of S. 3201 empowered the Trade Commission to go into the Federal
courts, make a determination in the Federal courts; and under title 2
of 202, the Commission is further empowered and directed to order
such persons, partnerships or corporations engaged in any act or prac-
tice which is unfair or deceptive, and is prohibited by section A-1 of
this section, to take any other action necessary to redress the injury
caused by such acts or practices to consumers.

Section 204 would amend 15 U.S.C. 45 and add one new section:
"Or requiring such person, partnership or corporation to take such
other action as may be authorized by this act"—and listen to this—
"and determined by the Commission to be necessary in order to remedy
the violation or violations authorized by this act."
Let me ask you, Mr. Weil, don't you feel that as a practical matter

if this bill were to pass, Congress would be delegating to the Federal
Trade Commission the authority to expand the jurisdiction of the
Federal courts?
It makes every one of these a violation for which fines can be levied,

for which civil penalties can be exacted, and we are giving this author-
ity to the Federal Trade Commission.
Do you agree?
Mr. WEIL. I agree thoroughly, Senator Cook. And I would add to

your list, it would also lay the substantive ground for class actions
under other bills which are pending.
Senator COOK. Let me ask you something very interesting. Former

Commissioner Elman said the Commission ought to have explicit
authority. Now, do the words that I have just read you, any other
action, any other thing deemed and determined by the Commission to
be necessary in order to remedy—is that explicit?
Mr. WEIL. It is explicitly all-inclusive.
Senator 'COOK. Let me read you another paragraph from his remarks

and testimony on S. 3201. I refer to the last paragraph on the bottom
of page 60.
At the same time, the courts, not the Federal Trade Commission, have thefacilities and expertise for trials which focus not upon complex and difficult

technical and economic issues, but upon such traditional issues as knowledge,
intent, and the identity of the culprit.

And he goes on to say:
Of course, the Federal courts are hardly newcomers to this area.
Would he have testified today on this bill, do you think, after his

testimony on S. 3201, and decide to include an all-inclusive list accord-
ing to the whims and the desires of the Federal Trade Commission as
it saw fit?
Mr. WEIL. No, I agree with you, Senator. I don't think he would,

although certainly nobody wants to speak for him. It would seem to
me that putting the two statements together, his testimony before the
subcommittee, and the speech that I have referred to, which the chair-
man has juxtaposed against each other, that former Commissioner El-
man's view was that eventually the Commission should become the
legislative and policy-establishing organism and that the trials should
take place in a trade court.
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Now, of course, I would disagree with him on the former. I don't
think that the Federal Trade Commission should be the legislative and
policy-establishing entity. I think the Congress of the United States
should be that.

Senator COOK. By the way, in regard to your discussion concerning
obviating all State commissions and all State regulations, I would like
to read a paragraph from Mr. Joseph Martin, Jr., who is General
Counsel of the Federal Trade Commission. That was in response to my
request of March the 10th, and I will read you one paragraph.

While the question as to whether Commission rules and orders supersede con-

current state action must be answered by a judgment upon the particular case, a

Federal Trade Commission trade regulation rule under present law would be the

controlling standard over any state regulation of the same subject matter to the

extent of the Commission's jurisdiction and to the extent that there is an actual

conflict between the two schemes of regulations.

And doesn't the proposed bill give them a wider degree of jurisdic-
tion than the present regulations under which they were authorized?
Is that not correct?
Mr. WEIL. Far wider, Senator, and may I add to that an. excerpt

from the Federal Trade Commission's petition for a writ of certiorari
in the Sperry & Hutehim,son case, and on page 13 it makes the bald
statement which I now quote:
The Commission's broadly creative responsibilities under Section 5 are not

restricted by state or common law of unfair competition.

"Broadly creative," I call your attention to that. This is indeed what
S. 986 would do.
And coming back to your observations, Mr. Chairman. If it becomes

established that that is what Congress wants the Commission to have,
then barring constitutional questions, I don't see any room for a court
to say that in virtually any specific instance the Commission has ex-
ceeded the legislative authority that had been given to it.

Senator COOK. Let me read you part of section 8 of 202, which would
authorize the Federal Trade Commission to go into the Federal district
courts and initiate civil actions up to $10,000.
Now, a Federal court has authorized an appropriate penalty, let's

say; it has issued an order from the orders on the books. The Federal
Trade Commission, under this act, can completely ignore the order of
the Federal court because it proceeds to say at the bottom of this sec-
tion:
The Commission may compromise, mitigate or settle any civil penalty if that

action is accompanied by a public statement of its reasons following a public
hearing at which interested parties may be heard.

I assume that they are going to hold the public hearing. They can go
in and can get a civil penalty against you, proceed to hold hearings on
a final order of the Federal court; they can mitigate, they can settle
any civil penalty with a public hearing they hold, and in essence tell
the Federal court to go to hell, is that not true?
Mr. WEIL. That certainly is included in that language. I don't know

whether the subcommittee truly intends that to be so, but if it does not,
than the language should be revised.
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Senator COOK. It is the same language that is in S. 3201, and it is
the same language I argued about then. I might state for the benefit
of those who will testify, I think an analysis of section 103 on page 12
of S. 3201 and section 202 on page 16 of S. 986 will show you that, in
essence, adequate hearings on this proposed carte blanche authority
for the Federal Trade Commission have not been held in regard to
the language that is in this present bill.
Thank you, Mr. Chairman.
Senator Moss. I believe Mr. Sutcliffe had one or two points he

wanted to make query about.
Mr. SUTCLIFFE. Mr. Weil, I am somewhat confused about your ex-

planation of the way in which the trade regulation rule authority
would expand and change drastically the present operations of the
Commission.
At the present time, does the Federal Trade Commission have the

power to bring cease-and-desist orders against any unfair or decep-
tive act against consumers or anyone else?
Mr. WEIL. That is correct.
Mr. SUTCLIFFE. Does this then give them the authority under present

law to bring a cease-and-desist order in a labor-management dispute,
one of the hypotheticals that you posed in discussing the power that
the trade regulation rule would bestow upon the Commission.
Mr. WPM. They could bring it. They could decide their own case

any way that they wish, and then it would go up on appeal. That is the
point where we reach the parting line between present law and what
986 would do.
Mr. StrToLrFFE. Would that be retrospective or prospective applica-

tion? In other words, would- a person be held accountable under vague
language of unfair or deceptive acts or practices through the cease-
and-desist order, or would the person be given notice of what unfair
and deceptive act or practice meant before any kind of sanction would
be placed upon the participants in a particular dispute?
Mr. WEIL. In my 

opinion, 
under the present law, the result would

be prospective only. The statute says that upon a finding of a viola-
tion, the Commission shall order the person to cease-and-desist con-
tinuing that violation. So, that would be prospective only. There would
be no retroactive or retrospective redress:But in your final question,
you have assumed a very important factor in the equation which can-
not necessarily be assumed. You said suppose the person is found
guilty, but being found guilty to me means finally after court review.
Mr. Surcim-FE. What is the form of that court review on a .cease-

and-desist order?
Mr. WEIL. One appeals by petition to a court of appeals.
Mr. Sirrourim. What is the baths for review?
Mr. WEIL. The basis for review is twofold. First of all, on the facts,

it is extremely limited. It is limited to the court's searching the record
to determine whether on the whole record there is any substantial
evidence to support the findings of fact Which the Commission made.
If the court finds that there was substantial evidence, then it is bound
to affirm the 'Commission's decision, even though it might feel that the
opposing evidence is preponderant, and that if it had been the trier
of the fact, it would have decided otherwise. That is on the facts.
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But now we come to "On the law." In a labor-management dispute
such as you referred to, the court today would be free to decide whether
that is what was meant initially, originally, by Congress as coming
within an unfair act or practice.
Mr. SurcLiFFE. Let me stop you right there to get the juxtaposition

between that appeal procedure and the trade regulation rule appeal
procedure. Under the Administrative Procedure Act, after rulemaking
activity, either formal or informal, there would be a basis for review.
In the legislation being considered today, that basis for review is

substantial evidence.
Mr. WEIL. Yes.
Mr. SUTCLIFFE. In that review and under the Administrative Proce-

dure Act, the same analysis of whether or not it was in the legislative
scope of the Commission that you just mentioned, as to the law issues,
would be subject to judicial review under the Administrative Proce-
dure Act. That is the way I understand it.
Do you have any disagreement with the ability of the court on re-

view of a trade regulation rule to examine the questions of law as you
have stated that it would also do under a cease and desist order?
Mr. WEIL. I do indeed, on both points, both on the substantial evi-

dence and fact issue side of the coin and also on the validity or inva-
lidity as a matter of law side of the coin.

Let's take the facts first. Under S. 986, the facts would be deter-
mined by the Commission on a record which could be analogized almost
to a wastebasket. Anything goes. into a record 
Mr. SUTCLIFFE. Excuse me. Under the Administrative Procedure Act

as set forth in here, there is an ability to go to the district court and
ask for the adducing of additional information if the record is not of
a quality to make the substantiality determination.
Mr. WEIL. I am not talking about putting in additional evidence.

I think, at least if the Commission continues to operate as it does now,
it would be very liberal in allowing anybody to put in anything it
wants. But that is the problem. Everything goes in. People can write
in letters and never appear in person. They can say whatever they want
and state whatever facts they wish. They do not have to attend and
take the oath. They do not have to attend and be subjected to cross-
examination as they do in a section 5 proceeding now.
The hearing and the type of record which goes up to the court of

appeals under the present law in its search for substantial evidence is
one in which the people have had to appear in person, take the stand,
be sworn and be cross-examined, which is very different from people
writing in letters, making statements, or even appearing in person and
making any statement they feel like making, no matter what merit it
has without having to take the oath first and without fear of being
cross-examined.
So, when you are looking at the substantial evidence, what consti-

tutes substantial evidence on one kind of a record, the one that S. 986
would contemplate, and what would constitute substantial evidence
under the present existing law are two totally different things.
Now, the next question, if I may come to what you have raised,

which is on the law side the court reviews—and let's get back to our
labor-management' dispute thing—the court reviews the Commission
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decision that the effort of the union or the effort of management to
achieve such and such an outcome is an unfair act or practice because
it is injurious to consumers.
Under the present law, the court would decide whether the Federal

Trade Commission Act does indeed—as written by Congress, whether
the Federal Trade Commission Act as written by Congress does indeed
make such an activity an unfair one in violation of section 5. But
under S. 986, the court's review would be limited to determining
whether a trade regulation rule has declared such an activity to be un-
fair, and if it finds 

SUTCLITTE. That would be an application of the rule to a par-
ticular person, but I am talking about a review of the rule itself to
determine whether the rule itself is constitutional and within the scope
of the Federal Trade Commission Act.
Mr. WEIL. Constitutionality we have to leave out. I think what we

are really talking about is legislatively, within the scope of the act.
Under the present act, the court could well say it is not within the
scope of the act. Congress did not embrace any such conduct—
Mr. SirrcLiFFE. Why couldn't they do that in a trade regulation

review?
Mr. WEIL. Because under S. 986 once the Commission promulgates

a Trade Commission rule, then S. 986 would as a matter of statute
make that a violation.
Mr. Stumm:. I am saying in reviewing whether or not that pro-

mulgation of that particular rule is within the authority of the Com-
mission. I am not talking about its application. I am talking about the
initial stage of promulgating the rule.
Mr. WEIL. Because under S. 986 the Congress would have author-

ized the Commission to promulgate such a rule, and having been pro-
mulgated, declare that it becomes a violation of the statute.
So, the Congress would then have told the courts, "Look, if the Com-

mission passes a rule, we want that rule to be law." Today the Congress
has not yet said that.
Mr. SUTCLIFFE. But in the legislation as drafted, Congress' specific

or explicit delegation of authority has not been outside the initial
Federal Trade 'Commission Act and the language of "unfair or decep-
tive practices." That provision has not been amended in any way or
other. I don't want to argue. I simply want to highlight these issues.
I would like to cover just one other point.
The American Bar Association study of the Federal Trade Com-

mission, had this to say about the rulemaking authority, and it is
talking about the need to create new substantive rights for consumers—
but new legislation may not be necessary to control all such practices. Imagina-
tive use of Section 5 might bring many of these problems or important aspects
of them within the jurisdiction of the Federal Trade Comission. Section 5 of the
FTC Act is vastly flexible and the boundaries of the phrase "unfair practices"
in terms of consumer protection are still to be judicially determined.
Then it goes on to describe some of the areas where this kind of

imaginative use of section 5 might be appropriate, and it says presale
disclosures, door-to-door sales, warranty disclaimers and limitation of
remedies, deficiency judgments, holder-in-due course, garnishment,
and it warns to approve of this type of policing of the marketplace,
if you will.
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Would you care to comment on the American Bar Association's
position
Mr. WEIL. Yes.
First of all, with all due respect to it, I cannot agree that if certain

practices are to be made unlawful and they have such a novel and
extensive reach the Federal Trade Commission should be established as
the legislating body for the law of our land.
Beyond that, even the ABA report was more specific and hence more

delimiting in the particular areas that it was talking about, whereas
S. 986 is absolutely all-inclusive.
Mr. SurcLIFFE. So, in other words, if S. 986 focused on consumer

acts and practices, it would be more acceptable?
Mr. WEIL. Well, of course, everybody in the country is a consumer,

and anything that is done by anybody affects somebody and hence
affects a consumer. I think that S. 986 would have to be even more
specific than that. I don't mean that S. 986 should declare these specific
practices that ought to be unlawful henceforth, because conditions
change so rapidly and one has to have an administrative agency to keep
up with the times. There is no question about that. But I think it should
be more precise in indicating the limits of the congressional desire of
how far the Commission can go in extending the present law.
Mr. SuircLIFFE. Thank you, sir.
Senator Moss. Thank you very much, Mr. Weil, for your testimony.

We appreciate it.
Senator CooK. I just want to add one or two things.
First, I want to point out in regard to the report of the ABA com-

mittee study of the Federal Trade Commission, that the chairman of
that committee was Mr. Miles W. Kirkpatrick, who is now head of the
Federal Trade Commission. Also, in regard to the Administrative
Procedures Act, and its review of rulemaking proceedings, there is no
requirement that rules be based on substantial evidence.

,Substantial evidence is only required where proceedings are on a public record
and after an opportunity for a hearing.

This is the main arguments in regard to this act, that it is based upon
a public record and an opportunity for a hearing. In S. 986, the FTC
has the right to make the record. You have no assurance that anything
you may submit to them will be put in that record. Not only that, it
puts you in a position that when you ask for review of the rules in the
district court, it puts the burden on you to establish not only the un-
fairness of the rule but the unfairness, under the Administrative Pro-
cedures Act, of the Commission to propound the rule in the first place.

•So, it puts a double burden on you, doesn't it?
Mr. WEIL. Yes, it does indeed.
Senator COOK. Thank you.
Mr. WEIL. Thank you very much, gentlemen.
Senator Moss. Thank you very much, Mr. Weil.
In response to Senator Cook, you see on page 20 of this bill, it says:

In addition the reviewing court shall hold unlawful and set aside agency
actions, findings and conclusions found to be unsupported by substantial evidence
upon the record as herein defined.

Senator COOK. If you read how they make that record, you will won-
der how you got the word "substantial" in this. No right for cross-
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examination, no right of a public hearing, and yet you are going to
have substantial evidence.
Mr. WEIL. I don't know what basis a court could use for evaluating

whatever is in the four corners of the record as substantial or not. Sup-
pose letters come in—let's say crank letters come in, and if you had the
authors on the stand, your cross-examination would be able to show how
ill-founded their comments and criticisms are. But you can't do that.
How can any court look at one or more a those letters and say these
are not substantial? What are the criteria for substantially that a court
could pragmatically apply?
Senator Moss. The same' court could rule in the first place on whether

that was admissable. I would have faith in it enough to make a decision
on substantiality.
Thank you, Mr. Weil, we do appreciate your testimony, and we are

glad to consider it. We wilIconsider it very carefully as we discuss the
legislation that is before us.
Mr. WEIL. Thank you, Mr. Chairman.
Senator Moss. Mr. Earl W. Kintner, Special Counsel for the Pro-

prietary Association, will be our next witness.

STATEMENT OF EARL W. KINTNER, ARENT, FOX, KINTNER, PLOT-
KIM & KAHN, WASHINGTON, D.C.; ACCOMPANIED BY WILLIAM B.
SULLIVAN; AND JETHRO K. LIEBERMAN, ASSOCIATES
Mr. KINTNER. Mr. Chairman and members of the subcommittee, I

am Earl W. Kintner, a senior partner in the law firm of Arent, Fox,
Kintner, Plotkin & Kahn Washington, D.C. I appear this morning
on behalf of the Proprietary Association and I am accompanied by
my associates, William B. Sullivan and Jethro K. Lieberman, who,
incidentally, worked the weekend to help brief me on this bill and the
administration's bill as far as our testimony applies.
The Proprietary Association is a trade association whose membersare engaged in the manufacture and distribution of proprietary medi-

cines. The Proprietary Association and I have been following with
interest the legislative proposals for amending the Federal Trade
Commission Act of 1914. I commented on S. 3201 during the last
Congress and I welcome this opportunity to comment on S. 986.
Title II of S. 986 dealing with Federal Trade Commission improve-

ments and S. 984 dealing with the Consumer Class Action Act of 1971appear to embody substantially the same proposed legislation as was
contained in S. 3201 of the last Congress. Title I of S. 986 pertaining
to consumer product warranties deals with subject matter not
addressed by S. 3201.
Preliminarily I wish to state that the Proprietary Association con-

tinues its strong support for expanding the jurisdiction of the Federal
Trade Commission to acts and practices "affecting" commerce.
As expressed by the Proprietary Association in its statement beforethe Consumer Subcommittee of the Senate Commerce Committee on

April 9, 1970, it is very much in the public interest to protect theconsumer from deceptive acts and practices which are more or lessat the local level.
The association also continues to support with all vigor clarifying

amendments to extend the Commission's''authority to seek preliminary
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injunctions to restrain violations of the Federal Trade Commission
Act.
I am pleased to note that S. 986 embodies the provision regarding

standards for issuing preliminary injunctions which previously
appeared in S. 3065, pased by the Senate in ,1968. The Proprietary
Association urged this change in its April 9, 1970, statement.
I should like to concentrate by testimony this morning on two major

topics embraced by title II of S. 986 of grave concern to the Pro-
prietary Association; namely, the unprecedented delegation of sub-
stantive rulemaking power to the FTC proposed in section 208 and
the broad expansion of enforcement powers proposed in section 202.
In advancing these comments I have drawn on my experience as

General Counsel and Chairman of the Federal Trade 'Commission dur-
ing the Eisenhower administration, a period from 1948 to 1953 before
I became General Counsel when I was an attorney at the Federal
Trade Commission, and as a private practitioner engaged exclusively
in the practice of antitrust and trade regulation law.
Turning first to the proposed delegation of rulemaking power to the

Commission embodied in section 208 I strongly oppose this provision
for reasons substantially similar to those described in my previous
statements before the Senate Judiciary Committee in connection with
S. 3201 and the amendments to that bill proposed by the Department
of Justice.
In the course of opposing the S. 3201 trade regulation rule pro-

vision I pointed out that such an extension of rulemaking power was
both unwise and unnecessary.
Among the reasons for my position at that time was my concern that

such an extension of the Commission's rulemaking power would result
in undue concentration of investigative, prosecutorial, judicial, and
legislative powers within a single Federal agency. I pointed out that
such concentration would raise serious due process constitutional
problems.
I also stated that increasing the Commission's rulemaking power

would be particularly inappropriate at this crossroads in the Commis-
sion's life where the structure and function of the agency is under
review.
Since that time the Ash report on the reorganization of administra-

tive agencies was issued. The Ash report may well be the basis of
reorganization recommendations by the administration including pro-
posals for substantial restructuring of the power of the Federal Trade
Commission.
In view of these developments I question the propriety of vesting, at

this time, carte blanche delegation to the Commission of broad and
sweeping powers to 'write rules defining violations of the Federal Trade
'Commission Act.
My previous statements also emphasized the lack of demonstrated

need by the Commission for extended rulemaking power. The Com-
mission presently has ample tools to redress injury from unfair or de-
ceptive acts or practices. This includes the cease-and-desist order and
an array of nonadjudicative measures such as industry guides, enforce-
•ment statements, and advisory opinions.



92

Moreover, these present enforcement powers should be augmented
by the expansion of Federal Trade Commission power to secure pre-
liminary injunctions.,
The ability of the Commission to fulfill its mandate to protect the

consumer lies largely in the caliber of its staff, its programs, and ap-
propriations adequate to do the job.
I found this to be true. I was Chairman for a brief 20 months at the

end of the Eisenhower administration and I believe the record will
show that with the same staff I doubled the productive power of that
staff.

Significant in this regard is the statement by FTC Chairman Kirk-
patrick on March 9, 1970, before this subcommittee wherein he alluded
to a lack of adequate resources to carry out the broad expansion of
FTC jurisdiction presently proposed by S. 986.

Finally, in my S. 3201 statements I stressed the serious procedural
due process defects both as to the proposed rulemaking proceeding
itself and as to judicial review of such rules.
With this background I will now refer to the specific text of the

present Senate bill. Section 208 of S. 986 is in material respects identi-
cal to the rulemaking proposal in S. 3201 with the 'following differ-
ences: S. 986 speaks of substantive 'and procedural rules 'and regula-
tions," a much broader phraseology than the "trade regulation rule"
language of S. 3201, which may encompass rulemaking power with
respect to remedies as well as to defining violations of the FTC Act;
S. 986 also differs from the earlier Senate proposal in that it does not
even provide for a limited right to cross-examine during rulemaking
proceedings, thereby exacerbating the procedural due process
problems.
In considering the consequences of giving the Commission this

power to legislate we must look at section 202 of the bill which would
allow the Commission to obtain civil penalties without first obtaining
a cease-and-desist order for knowing violations of section 5(a) (1) of
the 'Federal Trade Commission Act "including any rule or regula-
tion" promulgated pursuant to section 208.

Section 202 might also be construed to permit the 'Commission to
"redress the injury" to consumers for violations of its own agency-
legislated law.

Also, it is essential to consider the impact of an extended rulemak-
ing power on the companion bill, S. 984, providing for consumer class
actions.

Section '101 of that bill would allow consumer class actions for un-
fair or deceptive acts or practices to consumers prohibited by section
5 (a),(1) of the Federal Trade 'Commission Act. Although it is not
clear, it is conceivable that violations of trade regulation rules defin-
ing section 5 (a) (1) would likewise give rise to consumer class actions.
The 'Commission: therefore, through this proposed rulemaking

power, would be legislating law with no right to cross-examination and
with inadequate judicial review. This could expose American business
to new penalties and consumer remedies fashioned by the FTC as well
as to consumer class 'actions throughout the United 'States.
In looking at this power to shape the law of consumer deception in

the generations ahead it is essential that the Congress be aware of
these far-reaching implications of section 208.

4
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The Commission is given power to make law on the basis of a factual
record which it develops in an informal hearing devoid of the usual
elements of procedural due process in substantive rulemaking pro-
ceedings.
One of the most serious long-run dangers I envision if section 208

is passed is the conversion of the flexible, adaptable language of sec-
tion 5 of the Federal Trade Commission Act into a rigid, detailed
codification of unfair consumer practices. This would run directly
counter to the successful experience of the Commission and the courts
in functioning for many years under the broad language of section 5.
In legislating the Federal Trade Commission Act Congress delib-

erately and wisely chose the broad, general language of section 5 be-
cause it realized that a specific, detailed code of law could not adapt
to changing business practices.
Because delineating section 5 through rulemaking proceedings is

much easier administratively than through case-by-case adjudication
I am fearful that section 208 would result in the Commission promul-
gating a raft of rules to cover the entire scope of American business
practices in the most detailed respects.

Inflexible rules are not designed, in the nature of things, to deal with
dynamic changing industry practices. I am convinced that such rules
would lead to unreasonable regulation as business practices emerge
which were not envisioned at the time the rules were implemented.
I submit that it is highly unlikely that the Commission will be able

to make swift and responsive changes in rules to keep abreast of chang-
ing business practices.
One of the advantages of developing the law of unfair and deceptive

acts or practices through order proceedings is the ability to focus
clearly, in the context of an adjudicative proceeding, on the particular
issues at stake.

This is totally unlike a rulemaking proceeding where a multitude of
issues are covered in a single rule and interested parties are not aware
of or are unable to deal adequately with all such issues.
For example, I foresee that judicial review of such rules by the

Court of Appeals for the District of Columbia would concentrate on
only those portions of the particular rules which were of immediate
and important concern to the parties pressing appeal. In subsequent
proceedings by the Commission for violations of the rules the par-
ticular respondents would be unable to challenge the rule's validity
irrespective of the equities of that rule in the context of the particular
facts involved.
A good illustration of the impropriety of section 208 rulemaking

power lies within the four corners of S. 296 itself.
Title I deals with consumer product warranties, a topical area em-

braced by section 5 of the Federal Trade Commission Act. The pro-
ponents of S. 286 consider consumer product warranties to be an area
where specific, detailed legislation is regarded as necessary to protect
the consumer.
In addition, the consumer product warranty legislation in title I

provides in section 102(b) and 109 for rulemaking power which is sub-
ject to carefully defined standards.

60-i 58-71---7
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These provisions specify with particularity the areas with which
the Commission's rulemaking power may deal, wholly unlike the limit-
less delegation of authority contained in section 208 of title II.

Title I, therefore, offers a less objectionable approach to substantive
rulemaking power for Congress to delegate to the Federal Trade Com-
mission. This comports with what was done in the Wool Products
Labeling Act and other clothing identification acts as well as the Fair
Packaging and Labeling Act.
In this way Congress has effectively defined the scope of power which

it delegates to the administrative agency. Congress and the public
thereby have some rough idea of just how far the agency may go.
On the other hand, were the Commission given a broad power to pre-

scribe rules such as that proposed in section 208, and under it the Com-
mission acted in the consumer product warranty area, what reasonable
assurance would Congress or the public have that those important
standards and safeguards now in title I of the bill would be observed
by the Commission? This is policymaking which belongs to the
Congress.
I respectfully submit that the opportunities for abuse in the sweep-

ing delegation of rulemaking power embodied in section 208 are not
in the public interest and that the effectiveness of the Commission to
protect the interest of the consumer is assured by other proposals con-
tained in this legislation such as preliminary injunction powers, power
of the Commission to proceed on its own in the courts for violations of
Commission orders, power of the Commission to enforce its subpenas,
extension of agency jurisdiction to acts or practices "affecting' com-
merce.
Enactment of these other proposals, coupled with adequate appro-

priations, imaginative programs, and high caliber staff, will assure
that the Federal Trade Commission can effectively fulfill its function
as a protector of consumer interests.
I believe that the Commission has such a high powered staff cur-

rently and I think it is moving very effectively to do a good day's work
for an honest day's pay accorded from the public budget.
To the extent that the Commission over recent years has taken the

position that it already has trade regulation rulemaking power, my
experience is that the Commission has been somewhat less than success-
ful and flexibly innovative in the trade regulation rules it has
promulgated.
For example, the trade regulation rule for games of chance in the

food retailing and gasoline industry has been written and construed
so stringently as to preclude games where all contestants are winners,
or where game pieces are mixed by undeceptive alternative methods
to one method prescribed by the rule.
In summary, Mr. Chairman, I urge deletion of section 208 from

title II of S. 986 'along with dependent language in other sections.
The Commission does not need this rulemaking power; it is overly
broad and ill-defined; the power is not constrained by adequate admin-
istrative procedural safeguard.s.

Finally, it would unwisely reverse the studied, deliberate position of
Congress since 1914 to preserve the flexible language of section '5 of
the 'Federal Trade Commission Act to govern business misconduct in
our ever-changing private enterprise system.
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Turning now to the new enforcement powers which section 202 of
S. 986 would vest in the Commission, I urge this subcommittee to give
the closest and most careful scrutiny to the range of sanctions beyond
cease and desist orders contemplated by this proposed legislation.
As the law stands today the Commission is empowered to issue

orders requiring any person adjudged by the Commission to have
committed any unfair method of competition or any unfair or decep-
tive acts or practices to cease and desist. The cease-and-desist order is
a well-established remedy that prevents unlawful acts committed in
the pact from being repeated in the future.
Even under present law the Commission has been recently propos-

ing orders requiring companies to pay out money to consumers who
have been deceived and to allocate portions of advertising budgets to
public confessions of past sins—remedies which have yet to be tested
in the courts.
It is important to note what these orders propose for they are but

the top of an iceberg as to the kinds of orders which the Commission
would have the power to issue were the section 202 provisions of S.
986 enacted into law. In this connection section 202 provides a new
pargaraph 7 which specifically states that:
The Commission is further empowered and directed to order such persons,

partnerships or corporations engaged in any act or practice which is unfair or
deceptive to a consumer and is prohibited by subsection (a) (1) of this section
to take any other action necessary to redress the injury caused by such acts or
practices to consumers.

Comparable language appears in section 203.
'Mr. Chairman, this is very broad and very vague language, fraught

with potential for abuse.
First, nowhere in the bill are acts or practices "unfair or deceptive

to a consumer" defined. Presumably all conduct violative of section 5
of the Federal Trade Commission Act is not included within this
language. But it is certainly unclear where the line should be drawn.

submit that the language should be construed to cover only conduct
which is violative of section 5 and which is also included within the
definitions of "unfair consumer practices" in the administration's pro-
posed Consumer Fraud Prevention Act of 1971.
Second, it is unclear what the nature and extent of Commission re-

medial power 'would be under section 202. For example, is more envi-
sioned than assessment of money damages to consumers? Where is the
line between remedies and penalties?

Third, it is unclear from the language of section 202 whether each of
the broad enforcement powers contained therein could be applied to
violations of rules and regulations promulgated by the 'Commission
pursuant to section 208 of the bill.
There is no question about paragraph (8) of section 202 because it

specifically would allow penalties for knowing violation of "any rule
or regulation promulgated by the Commission." Such language does
not appear in paragraph (7) of section 202.
I would hope that this difference in language means that the Com-

mission would have to make out a violation of section 5 of the Federal
Trade Commission Act before it could fashion remedies for consumer
injury under paragraph (7).
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Finally I am concerned over the uncertain meaning of the language
in paragraph 8 of section 202 which provides that civil penalties would
be restricted to unfair consumer practices done with "actual knowledge
or knowledge fairly implied on the basis of objective evidence."
What is the standard for "implied" knowledge where the Commis-

sion seeks penalties for a violation of a rule or regulation? Would the
holding of a public rulemaking hearing and subsequent publication
of the rule in the Federal Register constitute sufficient "objective evi-
dence" without more, to imply knowledge? Is the businessman to be
given fair notice under this provision as to his legal vulnerability?
Quite apart from the problems of vagueness and ambiguity in the

language of section 202, the Commission should not be given the power
to determine and assess damages for injury to consumers. Such power,
If added to the powers to define unfair consumer practices by legis-
lative rules and to investigate, prosecute, and judge alleged violations
of such rules, would give the Commission unbridled authority.

Injuries to consumers from unfair business practices should as-
suredly be redressed, but by recourse to the courts.
Mr. Chairman, I suggested that the proposed remedial powers in

paragraph 7 of section 202, as well as section 208, might even be un-
constitutional in the proper set of facts.
I do not make this statement casually for I am aware that there has

not been a successful challenge to the delegation of power by Congress
since the Schechter case 36 years ago. But that case presented facts
and purposes not so dissimilar to the ends contemplated by the con-
sumer bills under consideration of this committee.
Schechter held that Congress could not constitutionally delegate

power to the President to prescribe codes of fair competition for an
industry upon application of a certain number of representative mem-
bers of the industry, such codes to be subject only to a few restrictions
and the requirement that the President find that the codes tend to
effectuate the policies of the National Recovery Act.
The court adverted to section 5(a) (1) in Schechter and agreed that

"unfair methods of competition" had a more concrete meaning than
codes of "fair competition."
In my belief, however, S. 986 would permit the Commission to trans-

mute the power to proscribe unfair and deceptive acts into a power to
law down detailed codes of fair competition and detailed codes of
behavior that must be adhered to in order to develop a wide and imag-
inative range of remedies for violation of the trade regulation rules.
In short, I believe that it is not at all improbable that enactment

of this legislation carries with it the power to transform the FTC
into an NRA-type legal bureaucracy with unlimited powers to regu-
late and restructure qhe American economy in its Administrator's
image. If this is the public will I would prefer that it be accomplished
by the people's elected representatives in the Congress.
In that connection, in rereading the Schechter case last night, I

noticed this statement from Mr. Justice Cardozo's concurring opinion:
"Here in effect is a roving commission to inquire into evils and upon
discovery correct them." And this statement: "This is legislative dele-
gation in its most obnoxious form." And I would add this to my state-
ment in relation to what I have said about the Schechter implications
of the proposed legislation.
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I close this discussion of remedial powers with this thought: to the
degree that a governmental agency has the authority to proscribe a
wide variety of activities, the latitude to fashion orders remedying
violations should be closely restricted by a tightly worded and nar-
rowly drawn statute subject to adequate judicial review.
Today's limitations of cease and desist orders are reasonably clear,

but the untrammeled power to order any remedy to redress the viola-
tion is limitless with no realistic guidelines for judicial or Commission
action.
In conclusion, Mr. Chairman, the Proprietary Association is both

aware of the desire for prompt action on S. 986 and of the several
meritorious features in it. As stated, we support the expansion of the
jurisdiction of the Federal Trade Commission to acts and practices
affecting commerce and we support with all vigor clarifying amend-
ments to extend the Commission's authority to seek preliminary in-
junctions to restrain violations of the Federal Trade Commission Act
in appropriate instances.
However, because of the many serious problems and questions raised

by them, we strongly urge the deletion of the enforcement power clause
(para. 7 of sec. 202) and of the authority which section 208 would
grant the Federal Trade Commission to write the law by substantive
trade regulation rules. Furthermore, I have suggested serious deficien-
cies invparagraph 8 of section 202.
Mr. Chairman, I have attached to my statement copies of my two

previous statements before the Senate Judiciary Committee last fall
in connection with S. 3201, and I ask that these be made a part of this
record.
I thank you for the privilege of appearing here today.
Senator Moss. Thank you very much, Mr. Kintner. The testimony

that you gave before the Judiciary Committee, rather than being
printed again, will be incorporated in the record by reference, since we
have the other hearing records before us and it can be readily obtained
there.
We are glad to have you come to testify on this matter. Your objec-

tions have been exclusively directed to title II of the act, parts of title
II. I take it that title I has not met with your disapproval.
Mr. KINTNER. I have not studied title I in detail. However

' 
I think

speaking personally that the objectives of title I make very good sense
based upon my past experience.
As I have pointed out, there are safeguards in title I which I do not

find in title II.
Senator Moss. In the last session the two titles were actually separate

bills and considered separately.
Mr. KINTNER. I would recommend that the Congress in this session

consider them separately too.
Senator Moss. I was wondering if that would be your recommenda-

tion, and I am glad to note that. It is something that will be considered
certainly by the committee, as to whether they are appropriately in-
cluded in the same legislation or whether they should be severed, since
one may require more study than the other.
In the reports that were made on the bills last year, which bore the

numbers S. 3074 and S. 3201, there was explanation of the rulemaking
provisions of title I and title II, and by reference we would put in those



98

-explanations for consideration of the committee to try to clarify this
difference that exists.
Senator Cook, do you have some questions?
Senator Coox. No. As a matter of fact, I think your statement hits at

very many of the things that I have finished discussing with Mr. Weil.
Air. Kintner, because you have spent most of your testimony on title

II and very little on title It may I propose to you several questions by
mail, relative to title I, and if you could respond by mail by the time we
close the record next week? 1
Mr. KINTNER. We would be delighted to do so. As I have pointed

out, / have not focused in detail on title I. We probably would have
suggestions on title I, and we will be glad to promptly answer any ques-
tions which the 'Senator may wish to propound to us.
Senator Coox. One other thing. Under the broad authority of rule-

making that is within the framework of S. 986, do you feel the Federal
Trade Commission could determine its own rules and regulations rela-
tive to class actions without any other legislation being necessary?
Mr. KINTNER. I think this is very likely under the proposed legisla-

tion. Title II would establish by an administrative agency, as I see it,
a virtual dictatorship over American business and it could result in
the dismantling of many of our corporations, large, small, and medium
size.
It would, I think, completely abdicate the authority of the Congress

to an administrative authority.
Senator 'Coox. Don't you feel this would be delegating to the Federal

Trade Commission authority to expand the jurisdiction of the Federal
courts?
Mr. KINTNER. Probably so. Yes, sir.
Senator Coox. Thank you very much.
Senator Moss. Thank you, Mr. Kintner, and the written questions

and answers that you submit to them will be made a part of the record
at the appropriate point.
Senator Moss. Mr. Dunkelberger, counsel for the National Canners

Association.

STATEMENT OF EDWARD DUNKELBERGER, COUNSEL, NATIONAL
CANNERS ASSOCIATION

Mr. DUNKELBERGER. Thank you very much. We very much appre-
ciate the opportunity to testify.
My name is Edward Dunkelberger ; I am appearing as counsel for

the National Canners Association a nonprofit trade association of
about 550 members from all parts of country.
Senator Moss. I might add, if any of your—and I have not had time

to read it—if any of it is repetitive of what came before and you want
to summarize but put in your whole statement, you would have the
privilege of so doing.
Mr. DUNKELBERGER. Indeed I will do that. I would like to skip over

the first few pages of my testimony in the interest of time.
Senator Moss. The entire statement will go in the record.

1 See p. 282.
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Mr. DITNKELBERGER. I will address myself this morning, as the other
witnesses have, essentially to title II of the bill. Title I, although we
believe it is of concern to the consumers and the Congress, does not
generally impinge on the types of products that are manufactured by
members of the National Canners Association. Our comments are
directed to title II, and most specifically to section 208 thereof.

First, taken together, section 208 and the conversion of a Commission 
cease and desist order into a sweeping Commission order that may in-
clude every type of affirmative requirements that the Commission
wishes to add, radically changes the entire concept of the Federal
Trade Commission as an administrative agency.
The Commission is not only made into a court, but is given the power

to issue sweeping affirmative controls in every: instance in which it de-
termines to act as a prosecutor, trial court, Jury, and judge. By sec-
tion 208 it is also given the power by congressional abdication to write
the laws under which it desires to act.
We are not suggesting that Congress must make a fortress of history.

But it is necessary at the outset to point out that since 1914 when Con-
gress created the Commission, and up to this time, its assignment was
to develop and define for future application unfair methods of competi-
tion, or unfair or deceptive acts in commerce by a carefully designed
and constitutionally proper process.
As this committee knows, the Federal Trade Commission was origi-

nally given congressional authority to develop the meaning of unfair
competition which prohibition was later expanded by Congress in 1938
to embrace all "unfair or deceptive acts or practices.'
The application of that delegated authority has throughout the

Commission's history been cushioned by two important safeguards pro-
vided by the Congress.
Mr. Sutcliffe's questions to Mr. Weil began to probe the area of what

really is the difference between what here would be granted and what
has been the Commission's authority for so many years. I do not think
you can say that there is no change in the substantive guideline and let
it go at that. "Unfair or deceptive acts or practices" have been in the
law since 1938, indeed, but the important point is that the Commission
has been required to follow an adjudicatory procedure, offering alleged
violators full opportunity, consistent with the precepts of Anglo-
Saxon jurisprudence, to demonstrate that their acivities were not with-
in the statutory prohibition.
In short, there was to be a trial in which the facts were tested on

the anvil of cross-examination, and the conclusion of the Commission
that those acts or practices were to be thereafter considered violations
of the Federal Trade Commission Act could be fully reviewed by the
courts on a record of sworn testimony to determine whether there was
substantial evidence.

Next, because the law is so broad, and any action would not be
known to be illegal until it has been so adjudged, Congress has pro-
vided that no damages or criminal penalties should attach to an initial
transgression. Rather, having now been put on notice that an act or
practice is considered violative of the statute, the manufacturer is
ordered to cease and desist from its commission. And in 1938 Congress
provided that if the cease-and-desist order were violated, and that vio-
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lation was established to the satisfaction of a court and jury, a civil
penalty of $5,000 could be imposed.
In short, the Commission was required first to issue a complaint. The

allegations of its complaint then had to be tried in a hearing in which
due process was afforded through cross-examination, required findings
of fact, and judicial review of its findings and order in the particular
proceeding. Its enforcement powers were limited to issuing a cease-
and-desist order operating in the future.
Any later violation of that order could after 1938 be made the sub-

ject of a civil penalty action brought by the Government and imposed
by a court.

Title II turns all of that around. Section 208 gives the Commission
the legislative powers of Congress. It authorizes the Commission to
legislate a law of "unfair or deceptive acts or practices." I think you
will appreciate—particularly those of you who are members of the
Administrative Practices Subcommittee of this committee—that there
is no broader grant of delegated lawmaking anywhere in our admin-
istrative law statutes. Surely there is no parallel grant of rulemaking
authority with so indefinite a standard to be applied. As Mr. Justice
Cardoza observed back in the days of the NRS, "This is delegation
running riot."
The changes in the other 'sections authorize the Commission to seek

an injunction without any administrative complaint or administrative
trial of the charges for any violation of the laws which the Commis-
sion itself ordains. It can directly seek penalties for those violations
without any intervening administrative procedure. Where it promul-
gates a trade-regulation rule—in the extraordinarily loose manner
which I shall describe in a moment—it can issue a complaint charging
violation of that rule.
In that proceeding, the rule cannot be questioned any more than an

act of Congress. If the rule has not been obeyed, then the Commission
can issue an order containing not simply prohibitory provisions, but
any affirmative action it concludes is an appropriate remedy. Perhaps
even the hara-kiri that Mr. Weil referred to.
Even more, in the companion bill, S. 984, pending before this com-

mittee, it is made plain by section (1) (P) and section 102 that any
new law issued as a trade practice rule by the Commission can also
become the basis for a consumer class action.
Here again Senator Cook has pointed out that the remedy provision

in this bill is so broad that the Commission might well read class action
authority into it even without the enactment of S. 984.
the-board sweeping lawmaking authority is not limited to consumer
protection activities. Section 208 makes no reference whatsoever to
Second, we ask the committee to note particularly that this across-

consumer protection. The power of the Commission to legislate, to
make substantive law, can operate on everyone, everywhere, on every
business activity it wants to reach.
Under that authority the Federal Trade Commission can regulate

the activities of every person and every company operating every kind
of business carried on in every State of the Union.
Third, let us look precisely at what a substantive trade regulation

rule is and how it comes into being.
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The Commission proposes any rule it concludes should be made the
law of the land. It permits the submission of written data, views, or
arguments. On that paper record alone it may write these specific new

laws.
•Section 208 does recite that "if requested" the Commission shall hold

a hearing. What does that mean?
It does not mean any opportunity is afforded to cross-examine as to

the facts on which the Commission desires to legislate. It does not mean

sworn testimony. In the typical trade regulation so-called hearing,

anybody can come in and make an unsworn -speech, present any wild

assertion of fact, or submit a written statement that is never subject to

answer or checking. Typically, the Commission staff can shovel into
the so-called record generalizations and opinions based on unrevealed

and necessarily unverified fact.
Indeed, the looseness and potential arbitrary character of the pro-

ceedings further is revealed by the fact that the Commission does not

have to hear even the vocal rhetoric or speeches at the so-called hear-

ing. It can,and does, delegate that job to one of its staff, usually one

of its own lawyers. There is little need to suggest elaborately that a

Commission staff lawyer, who probably has participated in formulat-

ing the proposal, is hardly receptive to any challenge of the facts or

reasonableness of the proposal.
It is no answer to suggest, as sometimes is suggested, that Congress

may enact legislation on the basis of congressional public hearings

without permitting cross-examination or affording any other type of

verifyingprocess!'The short answer is that the federal Trade 'Com-

mission is not Congress and should not be given the powers of Congress

over this broad spectrum covering the entire economy.
As Mr. Weil has already pointed out, the members of the Commis-

sion are not elected, but appointed for a 7-year term which exceeds in

duration the elected term of every Congressman and every Senator.

Fourth, this is not—as Chairman Kirkpatrick suggested in his three-

sentence presentation on section 208 to this committee—the removal

of doubt or making more explicit an existing Commission rulemaking

authority.
We need not burden the committee with a legal demonstration that

this type of authority was never conferred by Congress, was never

sought to be exercised by the Commission until recently; indeed, the

existence of such authority was repeatedly denied by the Commission,

and that there is little basis for the suggestion that if and when chal-

lenged it will be upheld.
I might add here that one wonders why the Commission has so many

times sought legislation containing specific rulemaking authority if it 
iin fact already has this authority now. In title I there s such a request,

in the Fair Package and Labeling Act there was such a request, as well
as in the Fur Products Act, and in the Wool Products Act. For all of
these acts the Commission came up and said we need rulemaking au-
thority to cover this particular area. All of that becomes a farce if
indeed it already had this authority.
Although no opportunity was presented for the discussion of this

issue before this committee it was fully discussed and elaborately
briefed in the testimony last August and September before the Judi-
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ciary Committee of the Senate by Professor Handler and many other
eminent legal authorities.
I request that his statement be included by reference in this record.
Senator Moss. It will be included by reference.
Mr. DIINKELBERGER. We recognize that in some areas questions are so

complicated or involve so many changing variables that it is not real-
istic to attempt to write a statute which defines with absolute precision
every aspect of the control we want exercised. A concomitant of this
is the notion that to deal effectively with these areas a certain body of
expertise must be developed and should rest in the administrators of
the law.
As a result the Congress has on occasion written statutes creating

certain standards to be applied but granting to an agency the power
by rule to define the particularities of how the standard shall operate.
To a degree, title I of S. 986 indicates an awareness of the difference

between congressional abdication and specifically limited rulemaking
power. Section 109 of title I accords to the Commission the specific
power to define the manner of stating warranties given by a manu-
facturer. It is obvious that if, in section 208. Congress gives the Com-
mission unlimited rulemaking power, section 109 in this bill becomes
meaningless. Indeed, Chairman Kirkpatrick suggested last week that
unlimited rulemaking power could include all of the subject matter
of title I on warranties.
In no instance has Congress abdicated to authorize an administra-

tive agency to legislate across-the-board on everything done in the en-
tire American economy.
What we are confronted with here is a complete abrogation of con-

gressional authority in an area so broad as to be awe inspiring.
Nor is elaborate argument necessary that the procedure provided in

section 208 is not only a travesty but that suggested court review is
transparently inadequate. The Commission is not required to make
findings of fact on which it is exercising its unlimited powers. Indeed,
it is not required to winnow out these facts from the rhetoric submitted
or from its own files. All it is asked to do is to adopt "a concise genera/
statement of its basis and purpose.' Whether this need be even as long
as a Senate or a House report is not made clear. The decisions under the
Administrative Procedure Act make it clear that the required general
statement is not a set of findings of fact.
I would like to add here that the draftsman obviously knew what he

was doing. He put in the words "a concise, general statement of its
basis and purpose," which sounds just fine. I would like to refer the
subcommittee to the case of Hoving Corp. v. Federal Trade Commis-
sion, 290 F2d 803, in which the court of appeals held that regulations
adopted by the Federal Trade Commission with respect to the Wool
Products Act were valid even though the 'Commission had omitted a
concise, general statement of its basis and purpose.
The Administrative Procedure Act requires such a statement. The

court of appeals 'held that the omission in this case was a technical
flaw which was cured by the obvious nature of the law in question.
'So we really have nothing at all in "a concise, general statement of
its basis and purpose."
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The court review provided is that left open by section 4 of the
Administrative Procedure Act, and not the full protective provisions
of section 7. In short, the only thing that can be reviewed is the record
provided by section 208. That record does not contain "evidence."
Instead, it is merely a record of unsworn talk and unverified sub-
missions presented to the Commission as merely summarized in its
general statement.
I would like to add another point on this degree of court review.

The Chairman has pointed out to a previous witness that 6(g) as
amended in its last sentence would refer to a substantial evidence rule.
Here we look at some interesting drafting. It says, "In addition, the
reviewing court shall hold unlawful and set aside agency action, find-
ings and conclusions found to be unsupported by substantial evidence
upon the record as herein defined." I really am totally puzzled by the
reference to "findings and conclusions" to be reviewed by the review-
ing court in a bill that specifically negates the requirement that there
be any findings and conclusions by the agency. The only thing the
agency has to have is a concise, general statement of its basis and pur-
pose, the omission of which is nothing but a technical law in the eyes
of the courts. How in the world this language in 6(g) as amended
found its way in there I do not know, but it certainly makes no sense
at all in the context of this 'provision.
Perhaps the best description Of the summary fashion in which a

Commission trade regulation rule is to be formulated to become the
law of .the land—whether or not you call that procedure "informal"
as Chairman Kirkpatrick first did in his most candid moments—was
the Chairman's later response to a question by Senator Cook last week.
He said:
In my own view the Commission can adopt fair rules without the delays, the

unending delays and interruptions that I am fearful would really break down
our rule-making proceeding were full 'cross-examination and discovery as a mat-
ter of due process to be compulsory. I would be very apprehensive that it would
be a month of Sundays and much longer before we could adopt a rule that was
going to be unpopular to those who would be governed by it, and by and large
rules are not always the most popular thing, people have to change their ways
because of the existence of a rule and and the longer they can fend it off, the
happier they are. That is my problem.

I would like to add that this is indeed his problem. I guess due
process is always the administrator's problem but lack of due process
is the problem of those that are being regulated. Maybe they do not like
the rule because it is unfair, because it really is not what Congress
would do. I think it almost borders on the bizarre to suggest that be-
cause the people who are regulated may not like it and may challenge
the rule, we are going to cut out the safeguards that many people think
are necessary.
In conclusion, any analysis of what is here presented in title II as

an addition to the consumer warranty bill represents an extraordinary
abdication by the Congress of its legislative powers. It constitutes a
delegated authority to the Federal Trade Commission of the power to
write laws affecting every business activity throughout the land.
I will skip over my reference to Professor Handler's testimony of

last year.
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If, in exercising virtually all the powers of Congress over any busi-
ness activity affecting commerce, the Commission issues trade regula-
tion rules, and it is held by the courts that the validity or need of those
rules can be challenged in the further proceedings which are au-
thorized, no more sweeping delegation of congressional power can be
imagined.

Preliminary injunctions can be issued against anyone who fails to
obey the Commission's substantive rules.
Heavy penalties can be sought for those violations, again with the

rule possibly not subject to challenge.
If a complaint is issued, only the fact of violation is to be deter-

mined, and the resulting order is no longer merely a cease and desist
order but may contain any additional requirements that the Commis-
sion determines are appropriate.
A failure to comply with whatever the 'Commission ordains can give

rise to a class action.
These issues warrant the fullest inquiry by the Congress as to their

necessity and as to the wisdom of this type of congressional abdication.
Including them under the guise of Federal Trade Commission "im-

provements" as an addition to a consumer warranty bill that is to be
hurried to the floor of the Senate would hardly appear to be consistent
with the careful consideration they deserve.
Thank you.
Senator Moss. Thank you, Mr. Dunkelberger.
Your appendix to your statement contains references to various

pages in the previous hearings, and we are glad to have that, because
it does itself cross-reference us to a good bit of testimony which was
before the Congress or was before us last session, and certainly we
can refer to it now.
Mr. DITNKELBERGER. Yes, sir, I hope the subcommittee members will

take the time to look at those references because that was a most
revealing hearing.

Senator Moss. We will do that. We have them here before us and we
will make sure that we have referred to them as we consider this
matter.
This rulemaking power of the Commission that you object to so

strongly, is there restrictive language of some kind that you would like
to suggest that might make it acceptable?
Mr. DUNKELBERGER. That is an interesting point.
Whether one considers it appropriate for the Commission to pro-

ceed on a substantive rule basis, I guess, is the initial inquiry.
Our feeling is that the Commission has for many years, and can

continue to work on the basis of a case-by-case ajudication where you
don't use rulemaking or lawmaking you use case-by-case development
of the kinds of things that really should be regarded as unfair and
prohibited.

Certainly if the Congress does conclude that some kind of rulemak-
ing authority should be specified for the Commission, there are a great
many ways in which this can be improved, certainly in terms of the
procedure, and in terms of the standards.
It is this latter area that concerns me, setting up standards that

would provide a basis against which a court could evaluate the rules
to be adopted.

4
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We have not attempted to develop that at this stage. As I said, we
really believe the Commission can operate most efficiently on the basis
of case-by-case adjudication and interpretive rules—essentially rules
that set forth what it believes the law to be, as it does in its present
proceedings. Those can be subject to full review and given some weight
by a court, but not the overriding weight as these substantive rules
would.

Senator Moss. Mr. Kintner, I believe it was, referred to the fact that
a degree of flexibility was certainly to be desired because of the con-
stant change that goes on.

If, in every instance, the Congress must mark out the area and tell
the Commission now go ahead and make rules in that area, don't we
then lose this flexibility and ability to meet the changes that come
rapidly in the business structure?
Mr. DITNKELBERGER. That is a very good point, Senator, and one I

think that deserves consideration. But it isn't that we would lose the
flexibility.

Let's keep in mind section 5 is still there. Section 5 is still there to be
implemented on a case-by-case basis.
The most significant law made by the Federal Trade Commission in

the last 58 years has been on case-by-case adjudication where there was
cross-examination, and an examination of a particular circumstance.
Once that decision is reached by the Commission and affirmed by the
court, you don't need a rule. Everyone then knows what the law is, and
it is developed in a most careful way.
The Commission has that authority and will continue to have that

authority if title II never sees the light of day. In addition, the Com-
mission has authority to come out with interpretative rules that an-
nounce what it believes the law to be until such time as a court action
tests it in particular adjudication.
We don't feel that you are losing any of that flexibility.
Now, when situations arise and something becomes obvious to Con-

gress that it wants the Commission to get into that it hasn't gotten into
yet, at that time Congress can supplement—not replace, but supple-
ment—the existing authority by your Fair Packaging and Labelling
Acts, or by your Wool Products Acts. The class action legislation has
the laundry list that is an attempt by Congress to spell out some of the
instances where it sees a need for specific attention. But that laundry
list does not derogate from the broad authority which the Commission
has under section 5 right now.

Senator Moss. Thank you for your response.
Senator Cook?
Senator COOK. I am very interested in your reference to Professor

Handler's testimony before the Judiciary Committee. One of the points
he made was that provisions for hearings are woefully inadequate.
And yet, in S. 3201, when we got it to Judiciary, we had finally won the
authority to put into the bill the item:
Commissioners shall permit cross-examination, limited as to scope or subject

matter, by one or more parties as representative of all parties having similar

interests where it determines that the granting of such cross-examination is not

inappropriate.

Professor Handler, who, by the way, has represented a number of
plaintiffs in class action suits and has been successful, felt that even
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with the Commission making the determination when it was or when
it was not appropriate, that procedures were woefully inadequate to
develop a true record on its rulemaking authority; isn't that correct?
Mr. DUNKELBERGER. Yes, sir. This is an interesting point, because

much has been made of the fact that there were 8 days of hearings
before the Judiciary Committee last session on the rulemaking author-
ity. I guess that is why 'Congress usually decides it is going to proceed
on a committee basis and let each committee make its own record, be-
cause after the Judiciary Committee made this record on S. 3201, we
end up with a bill that is not improved in this regard, but is cut back
in this regard. So that record has been totally ignored.
As a matter of fact, you have gotten a reversal of the positions advo-

cated by virtually every witness before the Judiciary Committee.
Senator COOK. Thank you very much.
Senator Moss. Thank you.
Mr. Sutcliffe has a question he would like to ask.
Mr. SUTCLIFFE. May I try to understand the difference between case

by case adjudication, interpretative rules, and substantive rulemaking?
At the present time, if X company commits an unfair or deceptive

practice, it is adjudicated and a cease and desist order is issued.
What happens if the next day Y company does the same thing that

X company did?
Mr. DUNKELBERGER. That is easy. A complaint is issued against

them; and if that company has a lawyer of any merit whatever, he is
going to recognize if the court has upheld the cease and desist order
against a competitor that further fighting of that issue would be a
total waste of time and funds on the part of the second company.
Mr. SUTCLIFFE. What if the economic considerations are such that

for the 2-year delay before the cease and desist order could be issued
against the y company, they can make more money than the cost of
fighting the cease and desist order?
Mr. DUNKELBERGER. You have apparently thought of that by put-

ting in the bill injunctive authority to go to the courts and get an in-
junction when the court finds itself justified in giving one. That is in
section 212 of your bill before you. This is exactly the kind of thing
they would have in mind.

Also, the Commission has explored at some length massive com-
plaints against a whole number of people in an industry to deal fairly
and equitably with them. I really don't think it is as much of a bugaboo
that is made of it, or that there are very many situations that you can
find a company is laboring under a cease and desist order and that is
blithely ignored by other companies knowing it may take a while to
catch up with them.
I think the fact is there is plenty of authority there to go in on an

expedited basis and if necessary to use the existing injunction author-
ity which is in the act in section 13, on to use the new authority that is
to be added in your bill.
Mr. SUTCLIFFE. Would the ability of the Commission to issue redress,

perhaps much more narrow than is presently interpreted by some of
the testimony here, say, redress in term of recission or restitution,
would that be an added incentive for y company not to do the same
thing that x company had just been told not to do?
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Mr. DUNKELBERGER. I guess the worse penalty you make it, you have
added incentive. Let us not forget the fact that a cease-and-desist order
and an intentional violation can run to very substantial monetary
penalties. Five thousand dollars a day is substantial to any company
if you are talking about a 2-year basis of proceeding, waiting for a
final decision by the court.
Mr. SUTCLIFFE. Are the present rules that the Commission pro-

mulgates—for example, in the door-to-door sales area pending before
the Commission—are they interpretative rules or substantive rules.
Mr. DUNKELBERGER. You could spend the rest of the day, the rest of

the week, on that issue.
Mr. SUTCLIFFE. Is that the kind of rule that is helpful to the in-

dustry and the consumer?
Mr. DUNKELBERGER. I think that an interpretative rule by an agency

setting forth what it regards to be the requirements of the act, and
how that agency will apply the act in specific situations, can be very
salutary, and indeed many agencies do this all of the time. In recent
years the courts have recognized that it is a good idea, and you can
even get judicial review of an interpretative rule. But that interpreta-
tive rule is always subject to collateral attack in a Specific court proceed-
ing. It is given some weight by the reviewing courts, but it is by no
means the ruling weight. It is a helpful guide, but it is far short of
having substantive law actually made by the Commission.
It is one thing for the Commission to say what it believes the law to

provide, and it is a different thing for the Commission to write the law.
And that is the difference between an interpretative rule and the kind
of substantive rule that you intend here.
I notice you did not want any misunderstanding on that in here.

You put in 'substantive rule" to make clear what you have in mind.
Mr. SUTCLIFFE. Is the substantive rule subject to collateral attack

when the rule is being applied in a particular case?
Mr. DUNKELBERGER. That is sort of, if I may say so, a dirty question.
Mr. SUTCLIFFE. I did not mean it to be. I am trying to learn.
Mr. DUNKELBERGER. I was being facetious. I do not want to give that

point away. If Congress ultimately passes this law
' 
I certainly do not

want to be the one responsible for establishing in the legislative his-
tory that it is not subject to collateral attack. I will say this, it is
apparently the apparent intention not to permit collateral attack. It
does specifically provide that when any such trade-regulation rule is
promulgated and becomes final, a substantive violation thereof shall
constitute an unfair and deceptive act or practice. So you might argue
that the intent 'here is to cut off collateral attack.
One difficulty Mr. Kintner has already pointed out, you are a par-

ticipant in a rulemaking proceeding, you have your own business in
mind, you have your own fact situation in mind, and you push that
issue in the administrative proceeding. If you go to court review,
that is again your outlook.

There may be many facets of this rule that are of no interest to you
when you are seeking your judicial review. It may be of interest to a
company on the west coast that does not know about it or a company
that does not exist yet. But, if there is no opportunity for collateral
attack, which seems to be your suggestion, those companies who did
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not know about it or who did not have any concern with the rule at
the time are foreclosed forever from questioning the legal validity of
the rule as promulgated by the Commission.
I think this is 'a serious problem with the entire approach here. You

foreclose everyone in the future merely 'because those who happened
to be on the spot when the rule was promulgated had a chance to get
some kind of a review—a review which Mr. Weil has made clear is
extremely sketchy and almost nonexistent, because how can a court say
when something is unfair or not to the Commission?
Mr. SITTCLIFFE. I appreciate your response to those questions in clari-

fying the different kinds of approaches before the committee.
Senator COOK. You have no objection to giving to the Federal Trade

Commission injunctive relief, do you?
Mr. DUNKELBERGER. No, sir; as long as we are confident that the

court in issuing that injunction is going to observe the usual equities.
Senator COOK. You have no objection to increasing the fine for

violations from $5,000 to $10,000?
Mr. DUNKELBERGER. NO, sir.
'Senator COOK. Even though these fines continued for many, many

days, they certainly would not be of any benefit to the consumer at
all, would they?
Mr. DUNKELBERGER. No, they would not. The fines are there, You

have got inflation. Maybe some day I will eat my words, but I do not
think we have any major objection.
Senator COOK. In regard to the tremendous authority that could

conceivably be vested in the FTC under S. 986, do you feel that S.
984 may not be necessary at all?
Mr. DUNKELBERGER. I think you can almost shut down any law on

the Federal Trade Commission from now on. If you pass S. 986 this
Committee here has a large chunk of its business written off the books,
and the same on the House side. You would not have to worry about
new FTC laws at all.
Senator Moss. Thank you very much, Mr. Dunkelberger. We ap-

preciate your appearance and your testimony on this matter.
(The statement follows:)

STATEMENT OF EDWARD DUNKELBERGER, COUNSEL, NATIONAL
CANNERS ASSOCIATION

My name is Edward Dunkelberger ; I am appearing as counsel for the Na-
tional Canners Association, a nonprofit trade association of about 550 members
from all parts of the country. Members of the Association pack approximately
85 to 90 percent of the national production of canned fruits, vegetables, juices,
specialties, meat and fish.
We greatly appreciate this opportunity to appear before this Subcommittee to

present the views of the National Canners Association on S. 986 with particular
reference to Title II and Section 208.
As the Subcommittee is aware, the provisions in Title II represent an addi-

tion to the Consumer Warranty Bill in the 91st 'Congress which passed the
Senate last year.

Essentially, Title II is the same as Title I of S. 3201 which was reported to
the Senate on August 14, 1970.
As then reported, S. 3201 had added to it an entirely new section—Section

105—authorizing the Federal Trade Commission to promulgate Trade Regula-
tion Rules. Because that Section 105 in S. 3201 had been added after the close
of the hearings, it was considered only in subsequent hearings before the Senate
Judiciary Committee in late August and early September last year.
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I respectfully ask that there be included in this record three pages—pages

312 through 314—of my testimony before the Senate Judiciary Committee deal-

ing generally with the issue here presented.
The National Canners Association has repeatedly placed itself squarely on

record in support of reasonable legislation to benefit the consumer. We have no

position on nor shall I discuss Title I of S. 986 dealing with the disclosure of

consumer product warranties.
Similarly, we have no position on Section 212 which will permit the Federal

Trade Commission to seek injunctive relief against violations of Section 5 on

the same conditions and principles as would be applied by an equity court. But

we call to the Committee's attention that this preliminary injunction authority

in Section 212 includes authority for the Commission to seek an injunction

against any conduct prohibited by a substantive Trade Regulation Rule, that is,

by any news substantive law which the Commission administratively issues

under Section 208, to which this testimony will principally relate.
In addition, we have no position as to whether the Commission should, by

Subsection (8) in Section 202 of •the Bill, be authorized directly to institute

penalty actions rather than be required to have the Department of Justice do

so. But, here again, we call to the Committee's attention that penalties may be

sought for any violation of a Trade Regulation Rule which the Commission

determines to issue under Section 208. That is the plain meaning of adding to

the civil penalties provision the right to seek penalties for violation of "any

rule or regulation promulgated by the Commission under Section 6(g)," the

language on lines 11 through 13 on page 17 of S. 986.
The fact that the penalties may amount to $10,000 for each violation offers

an added reason for a close scrutiny of the rulemaking power proposed in

Section 208.
Moreover, we shall leave to others to discuss the need and scope of the pro-

posed addition of Subsection (7) to Section 5 of the Federal Trade Commission

Act, which will permit the Commission to include in any order it issues against

any person or company anything it administratively determines to be necessary

to redress injury. This Section, of course, changes the whole notion of cease

and desist and is plainly a condensation of an earlier section in S. 3201 which

spelled out what it meant, namely, the authority to include in a Commission

order provisions for the "payment of damages, refund of money or return of

property, restitution, reformation or rescission of contracts, repair or replace-

ment of goods, proper servicing, and public notification of violation." We limit

ourselves once again to noting that a Commission order can be issued whenever

the Commission determines that a person or company has violated any Trade

Regulation Rule which the Commission has previously issued under Section 208.

Turning directly to Section 208, we respectfully call to this Committee's atten-

tion the meaning of that Section and the cross-reference to it in the other

provisions of Title II.
First, taken together, Section 208 and the conversion of a Commission cease

and desist order into a sweeping Commission order that may include every type

of affirmative requirement that the Commission wishes to add, radically changes

the entire concept of the Federal Trade Commission as an administrative agency.

The Commission is not only made into a court, but is given the power to issue

sweeping affirmative controls in every instance in which it determines to act

as a prosecutor, trial court, jury, and judge. By ,Section 208, it is also given the

power by Congressional abdication to write the laws under which it desires to

act.
We are not suggesting that Congress must make a fortress of history. But it is

necessary at the outset to point out that since 1914 when Congress created the

Commission, and up to this time, its assignment was to develop and define for

future application unfair methods of competition, or unfair or deceptive acts,

in commerce by a carefully designed and constitutionally proper process.

As this Committee knows, the Federal Trade Commission was originally given

Congressional authority to develop the meaning of unfair competition which

prohibition was later expanded by Congress in 1938 to embrace all "unfair or

deceptive acts or practices."
The application of that delegated authority has throughout the Commission's

history been cushioned by two important safeguards provided by the Congress.

First the Commission has been required to follow an adjudicatory procedure,

offering alleged violators full opportunity, consistent with the precepts of Anglo-

60-158-71-8
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Saxon jurisprudence, to demonstrate that their activities were not within the
statutory prohibition. In short, there was to be a trial, in which the facts were
tested on the anvil of cross-examination, and the conclusion of the Commission
that those acts or practices were to he thereafter considered violations of the
Federal Trade Commission Act could be fully reviewed by the courts, on a record
of sworn testimony, to determine whether there was substantial evidence.

Next, because the law is so broad, and any action would not be known to be
illegal until it has been so adjudged, 'Congress has provided that no damages or
criminal penalties should attach to an initial transgression. Rather, having now
been put on notice that an act or practice is considered violative of the statute,
the manufacturer is ordered to cease and desist from its commission. And in
1938, Congress provided that if the cease and desist order were violated, and that
violation was established to the satisfaction of a court and jury, a civil penalty of
0,000 could be imposed.
In short, the Commission was required first to issue a complaint. The allega-

tions of its complaint then had to be tried in a hearing in which due process was
afforded through cross-examination, required findings of fact, and judicial re-
view of its findings and order in the particular proceeding. Its enforcement
powers were limited to issuing a cease and desist order operating in the future.
Any later violation of that order could, after 1938, be made the subject of a

civil penalty action brought by the Government and imposed by a court.
Title II turns all of that around. Section 208 gives the Commission the legis-

lative powers of 'Congress. It authorizes the 'Commission to legislate a law of
"unfair or deceptive acts or practices." I think you will appreciate—particularly
those of you who are members of the Administrative Practices Subcommittee of
this 'Committee—that there is no broader grant of delegated lawmaking any-
where in our administrative law statutes. 1Surely there is no parallel grant of
rulemaking authority with so indefinite a standard to be applied. As Mr. Justice
Cardozo observed back in the days of the NRA, "This is delegation running riot."
The changes in the other Sections authorize the Commission to seek an injunc-

tion, without any administrative complaint or administrative trial of the charges,
for any violation of the laws which the 'Commission itself ordains. It can directly
seek penalties for those violations without any intervening administrative pro-
cedure. Where it promulgates a Trade Regulation Rule—in the extraordinarily
loose manner which I shall describe in a moment—it can issue a complaint charg-
ing violation of that rule. In that proceeding, the Rule cannot be questioned any
more than an Act of Congress. If the Rule has not been obeyed, then the Com-
mission can issue an order containing not simply prohibitory provisions, but any
affirmative action it concludes is an appropriate remedy.
Even more, in the companion Bill, S. 984, pending before this Committee, it

is made plain by Section (1) (P) and Section 102 that any new law issued as a
trade practice rule by the Commission can also become the basis for a consumer
class action.
Second, we ask the Committee to note particularly that this across-the-board

sweeping lawmaking authority is not limited to consumer protection activities.
Section 208 makes no reference whatsoever to consumer protection. The power
of the Commission to legislate, to make substantive law, can operate on everyone,
everywhere, on every business activity it wants to reach.
Under that authority, the Federal Trade Commission can regulate the activities

of every person and every 'company operating every kind of business carried on
in every state of the union.

Third, let us look precisely at what a substantive Trade Regulation Rule is and
how it comes into being.
The Commission proposes any Rule it concludes should be made the law of the

land. It permits the submission of written data, views, or arguments. On that
paper record alone, it may write these specific new laws.

Section 208 does recite that "if requested" the Commission shall hold a hearing.
What does that mean?
It does not mean any opportunity is afforded to cross-examine as to the facts

on which the Commission desires to legislate. It does not mean sworn testimony.
In the typical trade regulation so-called hearing, anybody can come in and make
an unsworn speech, present any wild assertion of fact, or submit a written state-
ment that is never subject to answer or 'checking. Typically, the Commission
staff can shovel into the so-called record generalizations and opinions based on
unrevealed and necessarily unverified fact
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Indeed, the looseness and potential arbitrary character of the proceedings fur-

ther is revealed by the fact that the Commission does not have to hear even the

vocal rhetoric or speeches at the so-called hearing. It can, and does, delegate

that job to one of its staff, usually one of its own lawyers. There is little need to

suggest elaborately that a Commission staff lawyer, who probably has partici-

pated in formulating the proposal, is hardly receptive to any challenge of the

facts or reasonableness of the proposal.
It is no answer to suggest, as sometimes is suggested, that Congress may enact

legislation on the basis of Congressional public hearings without permitting

cross-examination or affording any other type of verifying process. The short

answer is that the Federal Trade 'Commission is not Congress, and should not

be given the powers of Congress over this broad spectrum covering the entire

eocnomy.
The members of the Commission are not elected, but appointed for a seven-

year term which exceeds in duration the elected term of every 'Congressman

and every Senator.
Fourth, this is not—as 'Chairman Kirkpatrick suggested in his three-sentence

presentation on 'Section 208 to this Committee—the removal of doubt or making

more explicit an existing Commission rulemaking authority.

We need not burden the Committee with a legal demonstration that this type

of authority was never conferred by 'Congress, was never sought to be exercised

by the 'Commission until recently; indeed, the existence of such authority was

repeatedly denied by the Commission, and that there is little basis for the sug-

gestion that if 'and when challenged it will be upheld.
'Although no 'opportunity was presented for the discussion of this issue before

this 'Committee, it was fully discussed and elaborately briefed in the testimony

last August and September before the Judiciary Committee of the Senate by

Professor Handler and many other eminent legal authorities. We refer the Com-

mittee to the specific references and the comprehensive legal briefing in th
at

hearing which I ask be included in this, record at this point. They are included

as an Appendix.
We recognize that in some areas questions are so complicated or involve so

many changing variables that it is not realistic to attempt to write a statute

which defines with absolute precision every aspect of the control we want exe
r-

cised. A concomitant of this is the notion that to deal effectively with these areas,

a certain body of expertise must be developed and should rest in the adminis-

trators of the law.
As a result the Congress has on occasion written statutes creating standards to

be 'applied but granting to an agency the power by Rule to define the particula
r-

ities of how the standard shall operate.
Largely, that concept has been applied in what are called the regulated

industries where a license to engage in that business is required, and in the

public interest the full details of operation, such as investment rates, freedom

to engage in or to abandon activities, and, as illustrated by the communica-

tions field, the allocation of publicly owned areas such as the airways, "are

regulated in full detail." No federal license is required to engage in the produc-

tion of goods or the furnishing of services. In a few instances, as illustrat
ed

by the Wool Labeling Act and in certain portions of the Fair Packaging and

Labeling Act, Congress has authorized rulemaking, but has circumscribed the

extent and delimited the areas in which it was considered desirable.

To a degree, Title I of S. 986 indicates an awareness of the difference between

Congressional abdication and specifically limited rulemaking power. Section 10
9

of Title I accords to the Commission the specific power to define the mann
er of

stating warranties given by a manufacturer. It is obvious that if, in Section 208,

Congress gives the Commission unlimited rulemaking power, Section 109 in th
is

Bill becomes meaningless. Indeed, Chairman Kirkpatrick suggested last wee
k

that unlimited rulemaking power could include all of the subject matter of Title
 I

on warranties.
In no instance has Congress abdicated to authorize an administrative agency

to legislate across-the-board on everything done in the entire American econ
omy.

What we are confronted with here is a complete abrogation of Congressional

authority in an area so broad as to be awe-inspiring.
Nor is elaborate argument necessary that the procedure provided in Section

208 is not only a travesty but that suggested court review is transparently in-

adequate. The Commission is not reauired to make findings of fact on which 
it
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is exercising its unlimited powers. Indeed, it is not required to winnow out these
facts from the rhetoric submitted or from its own files. All it is asked to do is to
adopt "a concise general statement of its basis aid purpose." Whether this need
be even as long as a Senate or a House Report is not made clear. The decisions
under the Administrative Procedure Act make it clear that the required general
statement is not a set of findings of fact.
The court review provided is that left open by Section 4 of the Administrative

Procedure Act, and not the full protective provisions of Section 7. In short, the
only thing that can be reviewed is the record provided by Section 208. That
record does not contain "evidence." Instead, it is merely a record of unsworn
talk and unverified submissions presented to the Commission, as merely sum-
marized in its general statement.
Perhaps the best description of the summary fashion in which a Commission

Trade Regulation Rule is to be formulated to become the law of the land—
whether or not you call that procedure "informal" as Chairman Kirkpatrick
first did—was the Chairman's later response to a question by Senator Cook last
week. He said:
"In my own view, the Commission can adopt fair rules without the delays, the

unending delays and interruptions that I am fearful would really break down
our rule-making proceeding were full cross-examination and discovery as a matter
of due process to be compulsory. I would be very apprehensive that it would be a
month of Sundays and much longer before we could adopt a rule that was going
to be unpopular to those who would be governed by it, and by and large rules are
not always the most popular thing, people have to change their ways because of
the existence of a rule and the longer they can fend it off, the happier they are.
That is my problem."
In conclusion, any analysis of what is here presented in Title II as an addition

to the Consumer Warranty Bill represents an extraordinary abdication by the
Congress of its legislative powers. It constitutes a delegated authority to the
Federal Trade Commission of the power to write laws affecting every business
activity throughout the land.
As Professor Handler pointed out last year, among the major defects in Sec-

tion 208 are:
1. The Federal Trade Commission's authority to legislate promulgation of a

trade regulation rule would not be limited to consumer-related practices but
would cover the entire waterfront of business activity.

2. The Commission's rules would, unlike other administrative regulations, have
the force of substantive law and automatically create new federal causes of action
which the federal courts would have to entertain.

3. The provisions for a hearing are woefully inadequate.
4. There will not be the kind of factual record which permits effective judicial

review.
If, in exercising virtually all the powers of Congress over any business activity

affecting commerce, the Commission issues Trade Regulation Rules, and it is held
by the courts that the validity or need of those Rules cannot be challenged in the
further proceedings which are authorized, no more sweeping delegation of Con-
gressional power can be imagined.
Preliminary injunctions can be issued against anyone who fails to obey the

Commission's substantive rules.
Heavy penalties can be sought for those violations, again with the Rule pos-

sibly not subject to challenge.
If a complaint is issued, only the fact of violation is to be determined, and the

resulting order is no longer merely a cease and desist order but may contain any
additional requirements that the Commission determines are appropriate.
A failure to comply with whatever the Commission ordains can give rise to a

class action.
These issues warrant the fullest inquiry by the Congress as to their necessity

and as to the wisdom of this type of Congressional abdication.
Including them under the guise of Federal Trade Commission "Improvements"

as an addition to a Consumer Warranty Bill that is to be hurried to the floor of
the 'Senate, would hardly appear to be consistent with the careful consideration
they deserve.
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APPEND IX

'Reference to statements in opposition to the rulemaking authority proposed by sec. 105 of S. 3201, contained in the
Senate Judiciary Committee hearings, August and September 19701

Page at
which

statement
commences

Passage dealing with
rulemaking

Statement of Prof. Milton Handler, professor of law, Columbia University, and
senior partner in the firm of Kaye, Scholer, Fierman, Hays & Handler, New
York.

88 93, 105-106.

Statement of Gilbert H. Well, general counsel, Association of National Adver-
tisers.

221 238-240, 245, 250-255.

Supplement to statement by Gilbert H. Weil 222 222-237.
Statement of Thomas A. Rothwell, attorney at law, special counsel, National 283 291-292,299 -300.

Small Business Association; accompanied by Herbert Liebenson, legislative
vice president, National Small Business Association.

Statement of James D. Cope, executive vice president and treasurer of the 300 301-307.
Proprietary Association; accompanied by Daniel F. O'Keefe, Jr., vice
president and secretary of the association; and William F. Weigel, associate
general counsel of the association.

Statement of Edward Dunkelberger, general counsel, National Canners 309 311-315, 318-321.
Association, Washington, D.C.

Statement of George P. Lamb, general counsel, Association of Home Appli-
ances Manufacturers, Washington, D.C.

321 321-323, 329-330.

Statement of J. Edward Day, special counsel, Consumer Products Division, 333 339.
Electronics Industry Association.

Statement of Thomas Nichol, Jr., general counsel, Gas Appliance Menu-
facto rem Association, Washington, D.C.

339 343-347.

Statement of the Southern States Industrial Council 361 363.
Letters from Earl W. Kintner 364 364-369.
Statement of the National Association of Manufacturers 376 377.
Statement of Simon F. Rifkind 378 381.
Statement of American Frozen Food Institute 384 386-387.
Statement of Chrysler Corp 400 401.
Letter from the Proprietary Association 410 410-412.

Senator Moss. We are into the noon hour, and we are going to have to
recess. I want to see if our witnesses are here.
Off the record.
(Discussion off the record.)
Senator Moss. On the record.
We will recess and resume promptly at 2 o'clock.
(Whereupon, at 12 :20 p.m., the hearing was recessed, to reconvene

at 2 p.m., this same day.)

AFTERNOON SESSION

Senator Moss. Mr. George Lamb, general counsel for the Associa-
tion of Home Appliance Manufacturers. We are glad to hear from
you, Mr. Lamb.

STATEMENT OF GEORGE LAMB, GENERAL COUNSEL, ASSOCIATION

OF HOME APPLIANCE MANUFACTURERS, WASHINGTON, D.C.

Mr. LAMB. Good afternoon, Senator. I am very happy to have this
opportunity to come before your committee again.
My name is George P. Lamb. I am general counsel of the Associa-

tion of Home Appliance Manufacturers. I am here today to give some
views on S. 986.
As my formal statement says, the Home Appliance Manufacturers

represent, both the major appliances such as washing machines, dryers,
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ranges, refrigerators, and the like, and also represent portable appli-
ances which include toaster § and hair dryers, razors, and products of
that nature.
I am here to give some comments with regard to both title 'I and

title II of this legislation. We are in favor of parts of both and we are
opposed to certain parts, and I am going to try to be specific as I
can with regard to the sections that we particularly oppose.
Before I get into that, I would like to say that the Association of

Home Appliance Manufacturers has tried to be constructive in its
approach to this problem. Over the period of the last 3 or 4 years each
of the companies in this industry has given its warranties and guaran-
ties a very careful examination to bring them more into conformity
with the wishes of the Congress and with the wishes of those folks who 

iare pressing to get clarity n warranties. We support affirmative dis-
closures and we also support the idea of the Federal Government, the
Federal presence being involved in the final resolution of this warranty
problem.
Now, in addition to our effort, to clarify our warranties in the mar-

ketplace we went an additional mile in that three associations created
what is known as MACAP, the major appliance consumer action panel,
which is a very unique idea headed up by Dr. Virginia Cutler of Brig-
ham Young University. There were certain complaints that were un-
resolved on the part of dealers and also on the part of manufacturers,
and we felt that the consumer should have an opportunity to have them
reviewed by an objective board of people who represented the consumer
and not the manufacturer.
This group has been in operation now for over a year, but prior to

the time that they came into existence AHAM instituted a complaint
procedure which was designed to try to answer some of these questions.
It might be interesting for you to know that since March of 1968 we
have processed 2,489 complaints. Only 191 of those complaints men-
tioned warranties, and of 43 unresolved complaints referred by AHAM
to MACAP, only three were based on warranties alone.
This seems to me to be a rather enviable record when you consider

the fact that in 1970 we shipped 26 million major appliances and at
the same time there were in use in the American home some 292 million
major appliances.
I want to reiterate that we do endorse the idea of having the war-

ranty language disclosure part made absolutely clear, and our feeling
is the major objection we have to certain parts of this title I is where
there are certain ambiguities. I will turn to these immediately.
There are really three main points that we would like to make and

one deals with whether or not oral warranties are covered. Secondly,
the question of preemption, and thirdly, the effective date.
Now section 102 when read with the other sections, creates one of

the ambiguities to which I have spoken. The bill is described in its title
as being legislation to provide minimum disclosure standards for writ-
ten consumer product warranties. Section 102(a) would establish items
of information to be set forth in warranties "in writing."
Section 103, designation of warranties as "full" or "partial" speaks

only of warranties 'in writing." Section 104 would establish duties a
warrantor must assume in giving a warranty "in writing." Other sec-

I.
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tions also indicate an intent to confine the bill's requirements to written
warranties; but section 101(2) negates this intention when it provides
that an "express warranty" may be created by "[a] ny affirmation of
fact or promise," •and by "[a] ny description of a consumer prod-
uct * * *" In addition, the enforcement provisions of section 110(c)
are not confined to written warranties; and section 110(e) provides
redress for a person "damaged :by the failure of a supplier to comply
with any obligations assumed under an express * * * warranty * * *
subject to this act * ""
When read with section 101(2), section 110(e) clearly appears to

contemplate redress for oral representations of a salesman. 'The two
sections could subject a manufacturer to costly suits to determine
whether or not a dealer's salesman who had made an "affirmation" or
"description" that created an express warranty was the manufacturer's
agent.
We believe this possibility can be removed if the words "or implied"

are stricken from lines 20-21, page 14, and the words "in writing
against defect or malfunction" are substituted. This would make the
enforcement provisions of section 110(e) consistent with sections 102,
103, and 104, which would prescribe certain duties with respect to war-
ranties "in writing against defect or malfunction."
We recommend that change be made in that section. We also recom-

mend that section 110(e) be amended to make it clear that it does not
authorize class suits based upon a Federal cause of action in State
courts. This may be done by inserting the words "in an individual ca-
pacity but not as a representative of a class of plaintiffs" after the
words "bring suit" in line 22 of page 14 of the bill. To make clear the
limited effect of this proposal, we would have no objection to adding
the following sentence to the subsection: "Said limitation upon ca-
pacity shall not affect any suit that does not involve a cause of action
under this act."
Now I would like to turn for a moment to the preemption provision.

Suppliers are becoming increasingly apprehensive about the burdens
that may be imposed by the States counties and municipalities with
regard to legislation in this area. We therefore think that this statute
should be crystal clear that it preempts those statutes. As a result, even
though we recognize that this particular provision 112(b) has been
extended by using the words "or other requirements" in the first line
we would like to have substituted for section 112(b) the following—
and I quote:

It is hereby declared that it is the express intent of Congress to supersede any

and all laws of the States or political subdivisions thereof insofar as they may

establish any requirements or provisions with respect to warranties relating to

consumer products, which are in any way inconsistent with the requirements

and prohibitions of this Act: Provided, That this Act shall not limit or affect

any rights or liabilities created by State law with respect to claims for personal

injury, death, damage to property, or to claims of breach of contract where the

claims are unrelated to the warranty requirements under this Act.

Now, the effective date, this presents us with some real problems.
Section 114(a) of the bill provides that the effective date of the act
shall be 6 months after the date of enactment except for "consumer
products in the stream of commerce prior to that date."
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Well, I don't know what "in the stream of commerce" means. As
you well know, it takes months sometimes to get these products to the
market. They are manufactured and they are put in cartons. Some-
times they are held in inventory at the manufacturer's level. Some-
times they are shipped out and held in inventory at the wholesale level.
Again they move on into the retail level. How many of these products
are in inventory at any one of those three levels depends entirely on
the demand for the product.
If this law were to have the effective date that is now in the proposed

bill, it could place us under a great hardship. We therefore suggest
that this bill be amended to give us, say, 60 days for those products—
have the effective date not less than 60 days for those products manu-
factured after the date.
Now this means that the law would not apply to the products that

have been manufactured prior to the time that this is in effect but
would take effect immediately or within 60 days after the bill becomes
law.
Now there are other provisions in title I which are important. I do

refer to them briefly in my statement. I would like to say that the
section of 102(a) (1)-(7) we have no disagreement with those. How-
ever we feel that (8)-(13) should be deleted from the bill. We think if
these requirements are in this bill when it is enacted that it will make
warranties so long and so confusing that we will be in worse shape than
we are at the present time.
We don't think that these items (8) through (13) really are the

correct subject of a warranty. I am referring to the availability of in-
formal dispute settlement procedures, a recital of available legal reme-
dies, a statement that the person guaranteed may recover reasonable
attorney's fees in pursuing his legal remedies, a statement as to the
time at which the warrantor will perform his obligations, and so forth.
Our feeling is that is not the proper subject matter of a warranty,

although we do believe that the affirmative disclosure in the first seven
should be retained. There is some ambiguity between the definitions
of "repair" and "replacement" in sections 101(5) and 101(6). "Repair"
is defined in section 101(5) as including "replacement" of a defective
product with a new one "at the option of the warrantor". "Replace-
ment" is defined in section 101(6) as including "the refunding of the
actual purchase price of the consumer product less reasonable depre-
ciation."
We think the replacement or refund should rest with the manufac-

turer rather than with the person warranted. We feel this because in
the source of the development of the manner in which the warranty
is going to be handled, some manufacturers give their wholesalers
such sufficient markup to handle it and some manufacturers give a suffi-
cient markup to the retailer to handle it. As a matter of fact, one of
our companies feels very strongly on this point. Their method of mer-
claandising is to place stress on the part of the retailer in the proper
installment and proper servicing of the product and they build that
into their price, as distinguished from the methods used .by some of
the others in either giving the dealer the exact amount of money or in
giving him parts and labor.
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We also are confused about this business of full and partial war-
ranty. We think that that should be eliminated from the bill; largely,
we think when you say "partial" that this is sort of a derogatory con-
notation in that it gives the impression that you really aren't war-
rantying your product. So we thing that all warranties should be full
warranties rather than partial.
We have a little difficulty with this question of "equitably compen-

sated." We don't understand what that means.
Briefly, those are the suggestions which are in the first part of my

statement here through page 9, and we respectfully request that you
give serious consideration to changing this bill in order to clarify
them. This indicates, of course, that we are not here opposing this. We
are here asking you to clear up certain ambiguities and we particu-
larly place emphasis on the question to make sure that it is written,
to make sure that the Federal law preempts the State laws and make
sure this effective date is a date which we can comply with without too
much difficulty. I would like to turn to title II for a few minutes 
Senator COOK. I wonder if we could question you a little bit on title

I, if you don't mind, sir.
Senator Moss. No, you go right ahead.
Senator COOK. Mr. Lamb, one thing that puzzles me is the provision

of section (13) of 102: "The characteristics or properties of the prod-
uct or parts thereof that are not covered by the warranty."
Now, in looking over your statement, and I refer to exhibit A, let

me ask you how a manufacturer of an air conditioner or a home
laundry appliance would comply with section (13) of section 102?
Mr. LAMB. That is one of the reasons why we would like to have that

taken out. I don't think we can handle it.
Senator COOK. I think you ought to elaborate a little. For instance, I

haven't the slightest idea how many parts there are in an air condi-
tioner or how many parts there are in a home-laundry appliance or
how many parts there are in a refrigerator. Let's assume there are two
or three thousand, I guess.
Mr. LAMB. There could be.
Senator COOK. Would you construe section (13) to mean that a

manufacturer would have to state in a warranty those parts of a par-
ticular appliance that were not covered by the warranty?
Mr. LAMB. I think they would have under this, yes. They would have

to do that.
Senator COOK. This could be a bigger list than one of the parts that

are warranted?
Mr. LAMB. That is correct.
Senator COOK. Have you any idea—let's say that you represent a

manufacturer of air conditioners—how many parts are purchased from
jobbers or suppliers; for instance nuts, bolts, frames, et cetera, would
they have to state specifically each one of these parts that they would
not feel inclined to warrant as an integral part of the item?
Mr. LAMB. I definitely think they would if this were part of the law.

I know that this varies from one manufacturer to another, but there
are a great many manufacturers that buy from a lot of sources of
supply. If this were contained in here and if they didn't want to war-
rant it, they would have to so state it.
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Senator CooK. This makes no differentiation between a moving part
and a nonmoving part, does it?
Mr. LAMB. No distinction at all.
Senator COOK. According to section 9 there must be a recital that

legal remedies are available to any person guaranteed if the warrantor
has not complied with the provisions of the warranty. This is almost
a basic presumption of law; it it not?
Mr. LAMB. Yes, it is.
Senator COOK. It always has been?
Mr. LAMB. That's right. I don't think there is any need for this.
Senator 'COOK. This is, in essence saying that if you don't like our

product you can sue us?
Mr. LAMB. Yes, sir.
Senator Coox. I think almost everybody in the Nation knows that

if they have a bad product they have a cause of action, don't they?
Mr. LAMB. Yes, I would think so. With these legal agencies we have

now, these public-interest law firms, I would think anybody can find
out.
Senator COOK. I am not particularly opposed to public-interest law

firms if, in fact, somebody is doing something they should be doing.
I have no objection to that. I find objection to saying that if you find
this product isn't what it ought to be you have legal recourse, because
I think this is a presumption that has been built into the law ever
since the Constitution was written.
Mr. LAMB. Absolutely. I don't think there is any necessity for it

being here. I did not want to give the impression that there is anything
wrong with the public-interest law firms. But I do think there is
available today to people a place where they can go to find out about it.
Senator COOK. Usually a product has been through a manufacturer,

it has been through a wholesaler, it has been through a retailer, and
then it has been sold. Unless the manufacturer has complete control
of his supplier, unless he has complete control of his retailer as to
pricing, he has no recourse under the terms of this bill as to the amount
of recovery than can be made of him other than the full price paid for
the product by the consumer purchaser; is that correct?
Mr. LAMB. That is absolutely correct.
Senator COOK. Now, if this is true, under your interpretation of the

bill, what will this do to the manufacturer who does not have his own
outlets? What does this do to this whole setup of appliance stores in
communities throughout the United States who are not Sears Roebuck,
Montgomery Wards, Western Autos, who are not completely and
thoroughly controlled as to pricing?
Mr. LAMB. It is going to actually cause the prices to increase. They

wi ll have to be built into the price.
Now going back to your question 
Senator COOK. What does this do to the antitrust laws?
Mr. LAMB. Well, as far as putting a small businessman out of busi-

ness, I thing there is a very good possibility that it will cause further
concentration in the hands of a few. A small, independent retailer, his
days would be numbered if this kind of complication is put into the
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You were talking about how you are going to get redress for a so-
called lemon, and this is a word we don't care very much for.

Senator COOK. I am sure. You will admit there are some periodically?
Mr. LAMB. Yes; there are some and for that reason the Association

of Home Appliance Manufacturers were in favor of setting up this
organization that we call MACAP that I spoke of in the early part.
That is working very well. We have received complaints from Mrs.
Knauer's office; we have received it from certain members of Congress
who have received them who know of the existence of MACAP. We
have tried to publish in magazines, in the trade press, in schools and
colleges, to invite these people who do have-these so-called lemons to
bring them to our attention.
We have had a remarkable success in getting them straightened out.

That is a completely voluntary effort. I think that is the way to solve
that kind of a problem that you are speaking of.

Senator COOK. When you were suggesting changes, in section 101 (2) ,
"An express warranty is created as follows :" Are you saying that you
would be satisfied with section 101 (2)' (a) if the words were "any writ-
ten affirmation of fact or promise?"
Mr. LAMB. That would go a long way to correcting what I am wor-

ried about; yes.
Senator COOK. You understand that under the terms of the bill, if

you don't want to warrant, you don't have to warrant.
Mr. LAMB. That is correct.
Senator COOK. I don't want to act like I am an antagonist about

everything but if we limit ourselves to a warranty guarantee bill which
says a warranty or a guarantee in writing, then the ultimate end is
going to' be that a manufacturer only warrants his product in writing.
Are you willing to say that this may well be the end result of warranty
guarantee legislation?
Mr. LAMB. I think that that is what it should be. I think that it

should specifically state that it is in writing and I am happy with the
idea that you don't have to warrant if you don't want to. The thing
that we are mostly concerned about are the representations that can be
made by a salesman on a retailer's floor that would be attributed to the
manufacturer, where it will be attributed that that salesman is an agent
of the manufacturer where he is not.

Senator COOK. I am not sure that is right, but let me give you an
example and ask you if this is what you consider that section of this
proposed legislation to mean. You are talking about a warranty over
and above an implied warranty or warranty by the manufacturer?
Mr. LAMB. That is correct, sir.
Senator COOK. Let's take a washing machine and it says it has a 2-

year guarantee or a 2-year warranty as to various parts, et cetera. Do
you construe this law to mean that if somebody in a store says, well,
this only says 2 years but you won't have a bit of trouble with this
washing machine for 5 years. Do you construe it that under the terms
of this bill that the manufacturer would be absolutely bound by the
expression of a salesman who would then in fact become an agent
under the law?
Mr. LAMB. I think there will be great attempts to bind them, yes,

and we will suffer a great deal of litigation as a result of this.



120

Senator COOK. And that your warranty would be extended by 3
years?
Mr. LAMB. That's right.
Senator COOK. Lam not sure that is my opinion, but I wanted to ask

you if that was your opinion.
Mr. LAMB. We want to eliminate that possibility by putting it into

the law now because between the enforcement section and section
101(2) there is definite ambiguity.

Senator COOK. Let me go to section (8) .
Mr. LAMB. Are you talking about section (8) on page 4?
Senator COOK. Well, I am talking about another section, too, if I

can find it.
Mr. LAMB. Section 101 (8) ?
Senator COOK. Yes.
Mr. LAMB. On page 4?
Senator CooK. Warranty means any supplier or other third party

who—yes, that is the one I want.
Mr. LAMB. That is page 4.
Senator COOK. Also on page 11, section 107: "Any warrantor from

designating representatives to perform duties under the warranty."
In other words, we are saying in essence that a salesman far removed
from a manufacturer, becomes a warrantor of the product.
Mr. LAMB. That's right.
Senator COOK. And that ties in with the definition of warranty?
Mr. LAMB. That's right.
Senator COOK. Under section (8) which means any supplier or other

third party who gives or offers to give an expressed warranty?
Mr. LAMB. That is correct, sir.
Senator COOK. And then in brackets " [guaranty.] " You are COB.-

cerned that unless a manufacturer has absolute and complete control
of his organization from the time of manufacture to the retailer, and
I mean control of cost, control of sales performance, that this bill does
a tremendous disservice to the manufacturer who relies on independent
retailers as an outlet, that the independent retailer who is in no way
bound by the corporate structure such as a GE man or a Sears, Roebuck
man, becomes a warrantor, that he becomes a third party who can
warrant you right out of your britches?
Mr. LAMB. That is exactly what we are afraid of, and it is not clear

at this time in this bill and that is what we want clear.
I turn now to title II of the Federal Trade Commission improvement

provisions of S. 986. I would like to make a little statement here. I was
present this morning and heard the testimony of Mr. Weil, Mr. Kint-
ner, and Mr. Dunkelberger. I would like to point out that I have been
operating in this arena here in Washington since 1933. I have been
practicing law here since 1934. I was the author of 38 of the supple-
mentary codes under the National Industrial Recovery Act, and I have
tried a great many cases at the Federal Trade Commission.
I give you these prefatory remarks in view of the fact I have partic-

ipated in many symposia, discussions of this subject, particularly in
the area of affecting commerce, the question of whether or not the
Trade Commission should have a right to injunction powers, and _part
of the time I have been in favor and part of the time I have been
against.

ARO
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But I have resolved my own thinking and my people have, too, with
regard to affecting commerce; we have no disagreement with that,
enlarging the jurisdiction to cover it, we have no disagreement with
the idea of giving the Federal Trade Commission injunctive powers,
but we do say this about the injunctive powers: We think when the
Commission goes into the U.S. district court seeking a preliminary
injunction, they should have their complaint prepared and the district
court should give them 30 or 60 days depending on the circumstances to 

ifile that complaint. If they don't file t, the defendant in the district
court should have a right to go in and have the injunction dissolved..
Now we think that one limitation should be on the injunctive pow-

ers of the 'Commission. If they can go in and get an injunction and it
lasts 4 or 5 years and they don't bring a complaint, I think it would be
wrong.
Senator COOK. Can't this be perfected by allowing temporary

injunctions?
Mr. LAMB. 1 think so. I think it should be tightened up so it will be

subject to the rules of equity. There should 'be an apparent irreparable
damage if they don't get the injunction. Basically courts have been
noted to grant injunctions unless somebody is going to get seriously
injured.

It is my position that we are in favor of the injunctive powers but
we do think that it should provide that the defendant in the U.S.' dis-
trict court should be permitted to ask the court to set a time limit on
which that injunction should prevail within which the Federal Trade
Commission can bring its formal complaint.
We have no problem with increasing the penalties from $5,000 to

$10,000. So I would like now to talk a little bit about rulemaking.
As you gentlemen know, the Federal Trade Commission did not use

rulemaking until 1961, even though it had been talked about a great
deal as a possibility prior to that time. The idea of simple rulemaking

at the Federal Trade Commission was designed to cover a practice that
was rampant in a particular industry.
For example, let's say there was a great deal of fictitious price

advertising in the appliance industry. The Trade Commission under
its rulemaking procedure would call in the appliance industry and say
let's lay down a rule on fictitious price advertising and outlaw it as
an unfair method of competition under section 5 of the Federal Trade

Commission Act. They in effect would be saying to the appliance

industry, all right, you go on and get your house in order. 'If some

company did continue to use fictitious price advertising, then, the

Commission could proceed against them in a formal complaint pro-

cedure.
When I testified last year on this bill, I felt—or on this legisla-

tion—I felt that what was thought of in S. 3201 was a kind of rule-

making which was designed to outlaw at one time in an industry

unfair methods of competition or unfair deceptive acts or practices,

and it was to do this in areas that were not clear .under the broad

language of section 5 of the Federal Trade Commission Act.
I was thinking more of a simple rulemaking.
Now we come along here and we have a different kind of rulemak-

ing, and we add to it certain provisions in title II which gives the
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Commission the broadest power they have ever had to go into a U.S.
district court seeking civil penalties, performing duties that are
normally performed by the Attorney General of the United States. We
see in here giving them power to give redress to the consumers which
in effect is a hidden type of class action being brought by the Federal
Trade Commission.
Senator COOK. Don't you think, in all fairness, that one of the frus-

trating things at the FTC is that in the past it has submitted what it
felt was a fair case to the Justice Department and it waited and waited
and waited and the Justice Department took no action? Would you
be opposed if the Justice Department had a time limit within which
it would bring an action based on a complaint filed with the Federal
Trade Commission?
Mr. LAMB. I would not be opposed at all to that. I realize the frus-

tration that the FTC has had in its enforcement proceedings, but at
the same time from the standpoint of orderly legal procedures, I don't
think we should take the powers of enforcement of Federal laws away
from the Attorney General. I think they are best left there.
If the Trade Commission is having the difficulty they say they are,

something along the lines, Senator, that you suggest I think would be in
order.
But I don't think we should give the Commission the right to redress

the consumer by setting up some kind of a system to pay off consumers
who contend that they have been injured by the loss sustained from
a given product.
Now, I do think that title II needs a lot of tailoring, particularly

section 208. I think section 208 can be rewritten, it can give the Trade
Commission its simple rulemaking which I understand that they
want they want a statutory approval of what they have been doing.
Is that correct, Senator?
Senator Moss. I would say that is broadly so.
Mr. LAMB. Basically what they want. I think they should be given

that, but I don't think you should add into it all these other sections
that give them the right to go into the Federal court.
Another thing, if you give them this simple rulemaking, I don't

think the fact that they lay down a rule that it is declared to be an
unfair method of competition, I don't think they should be regarded to
a per se violation of section 5 of the Federal Trade Commission Act.
I think once that rule is laid down, I think they should be required to
bring their formal complaint and at that juncture the respondent in
the case has available all of the rules, the FTC's own procedural rules
and the rules of the Administrative Procedure Act.
I think at that time the Commission should be required to prove its

case against a specific respondent, contending that that respondent in
the fact that they alleged violated the regulation rule that they laid
down. And that burden of proof should be on the Commission.
In the rewrite of section 208, and which I hope you get around to

doing, there is a lot of language in 208 which I think is good, and when
I first read it I felt that this question of cross-examination which was
mentioned by Senator Cook here this morning, in section 208, if you
could substitute the exact language you used this morning, cross-
examination where appropriate. There is no question but what rule-

A
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making is an extension of the legislative branch of the Government.
This is not a judicial process. It is more of a legislative process. It is
more like the hearings that you are holding here today:.
The question then is from the bench. The question is not by a private

attorney. For example, if I disagreed with Mr. Weil this morning
and I approached the Chairman and said Mr. Chairman, I would like
to cross-examine Mr. Weil on his statement that a certain provision is
unconstitutional, I would like to ask him a few questions. I daresay
you would have refused me. You would have said later on in the day
we will give you an opportunity to come forward and express your
views or we will give you an opportunity to file a statement for the
record.
I think that is the kind of rulemaking, at least that is what I thought

was contemplated, and if it isn't contemplated, it ought to be put in
this statute m that fashion, and if it is necessary to have under certain
circumstances cross-examination, that ought to be written in.
I am more interested in being able to get into the U.S. district court

once a rule is made to test out whether or not it is within section 5 of
the Federal Trade Commission Act, that it is an unfair method of
competition or an unfair deceptive act or practice, and get in there
immediately, and secondly, I want to make sure once this rule is laid
out that I have available to me all of my rights under the Adminis-
trative Procedure Act and under the Federal Trade Commission rules,
that they have the burden of proof, they bring a complaint, and they
have got to prove that what I did violated that rule that they laid
down.
I think if that is put into this statute and we eliminate the Trade

Commission's right of redress, holding hearings and paying off some
alleged class actions or going into the district court to get fines or
penalties I believe that this bill would be more palatable.
We, therefore, in conclusion we do not oppose limited rulemaking.

We oppose the kind of rulemaking that is in this bill. We oppose the
idea of the FTC having the powers that they do of going into the
district court. We think that injunctions should be permitted subject
to the equity rules and subject to the limitation on the length of time
within which the Trade .Commission can bring its complaint.
We have absolutely no objection whatsoever to broadening the

FTC's statute to "affect in commerce."
Senator Moss. Thank you, Mr. Lamb.
I wonder if an injunction ever is made permanent in the firs in-

stance. Doesn't an injunction always go through a stage of a prelimi -
a, nary period?

Mr. LAMB. Temporary restraining order a preliminary injunction;
yes.
Senator Moss. So, the time limit, if equity is exercised, would be that

period of time that would be least likely to injure the person enjoined
and still offer an opportunity to get appropriate evidence before the
court issuing the injunction?
Mr. LAMB. Yes.
Senator Moss. I was a little disturbed by one of your responses to

Senator Cook earlier when you were talking about the product going
out to the retailer who, in effect, would accept the price and then who
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would set the price and that would bind the manufacturer. He always
has the option of repairing or replacing, doesn't he?
Mr. LAMB. Repair or replace or refund.
Senator Moss. Or refund. But if he didn't take the third option, he

wouldn't be affected 
Mr. LAMB. He should have that option. That is my point. The manu-

facturer should have that option.
Senator Moss. Doesn't the bill give him that option?
Mr. LAMB. Because they vary in the manner in which they actually'

service their warranties. That responsibility varies from one manu-
facturer to another.
Senator Moss. There is a variation of servicing.
Mr. LAMB. There are several of our companies who build into the

retail market a large enough amount of money that permits that re-
tailer to service the warranty. Their thinking is that makes that retailer
more responsible. It makes him want to install that product carefully
and service it and see that it is functioned so he doesn't waste a lot
of money that is built into that product. He makes a larger profit.

Senator Moss. Getting back to the manufacturer's options, he has,
first of all, to repair or to replace, or, if that cannot be done, to refund.
Mr. LAMB. Right.
Senator Moss. So, he does have those options by the terms of the

language. Just to clarify that point, Senator Cook's sugestion, I take it,
met with your approval, that there perhaps be a time certain in which
the Justice Department had to act.
Mr. LAMB. I have no objection to that.
Senator Moss. If Justice in that time either rejected the complaint

filed by the Trade Commission or just failed to act, would the Trade
Commission then be permitted to go into court directly?
Mr. LAMB. I wouldn't have any objection to that being written into

the statute properly circumscribed as to what they were going to go
into the court to do. I want to know what they are going to do.

Senator Moss. How would you circumscribe it, then?
Mr. LAMB. If it is a question of going in for a civil penalty, I would

want it limited to a civil penalty.
Senator Moss. Nothing but a civil penalty.
Mr. LAMB. That is right.
Senator COOK. You are saying if that is the question.
Mr. LAMB. Right.
Senator COOK. If the question is to stop an unfair practice; would

you have any objection to that?
Mr. LAMB. They have a right to go in on injunctions. No; I have no

objection to that.
Senator Moss. Do you have some further questions, Senator Cook?
Senator Coox. Yes, I do; because I personally have no objection to

a limitation on the amount of time that the Justice Department can
take to bring suit in an FTC case. I think the FTC is entitled to a
recourse from this failure to act on the part of the Justice Department.
But getting back to what you were talking about relative to pre-

liminary injunctions. There is quite a discrepancy between the bill that
was introduced the other day, commonly referred to as the administra-
tion bill, and S. 986. On seeking a preliminary injunction under the

•
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administration proposal, proper notice to the defendant is required,
and in the bill before us there is no notice to the defendant required..
I might also say that under the administration bill there is an addi-

tional paragraph which I think would meet with your approval. It
says:
Provided, however, That is a complaint under section 5 is not filed within such
period as may be specified by the court after the issuance of the temporary re-
straining order or preliminary instruction, the order or injunction may be dis-
solved by the court and be of no further force and effect.

Mr. LAMB. We would favor that.
Senator COOK. Do you feel it is incumbent upon the FTC, if they

receive a preliminary injunction or a temporary injunction, that be-
cause they have taken this affirmative action they should be prepared
to pursue that within a reasonable period of time and that that pre-
liminary or temporary injunction should not be allowed to sit as long
as the Federal Trade Commission so desires?
Mr. LAMB. That is right. You have a right to know what you are

really accused of, what are you charged with, what is the violation,
and you have a right to have that litigated properly also. Because if
you are stopped from sellinga product 'because of that temporary re-
straining order or that preliminary injunction, you-
Senator Coos. As a matter of fact, this would be a departure from

the Federal rules of procedure, in that a preliminary injunction could
be secured for any period of time without notice to the defendant,
wouldn't it?
Mr. LAMB. Yes; it would be, yes.
Senator COOK. Thank you.
'Senator Moss. Mr. Sutcliffe, do you have any questions?
Mr. 'SUTCLIYFE. Just a couple of questions.
I would like to return to the hypothetical proposed by Senator Cook,

where the salesman has represented a 5-year warranty when in fact the
suppliers warranty in writing is 2 years.
'Under the bill as it is presently written, someone could be held ac-

countable for that '5-year representation, because as you pointed out
it applies to oral warranties.
Does this provision in 101(2) comport with the provisions in the

Uniform Commercial Code?
Mr. LAMB. That is right.
Mr. 'SUTCLIFFE. If you asked for preemptive authority as suggested

by your language, would we then be denying a consumer's right to
seek redress for oral warranties if we made section 101(b) applicable
to only written warranties?
Mr. LAMB. I don't know whether we would or not.
Mr. SUTCLIFFE. But that would be something we should certainly

pay 'attention to.
Mr. LAMB. It would be a problem; yes.
Mr. SUTCLIFFE. In a situation where the warrantor has provided a

salesman with what as I understand in the trade is called spiff
money, would there be any question 'about the agency relationship be-
tween the supplier of the product and the salesman?
In other words, if the salesman had been given money to promote the

product outside his normal compensation from the representative,

60-158 0-71--9
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would normal laws of agency bind the supplier to the affirmation of
fact expressed in an oral warranty?
Mr. LAMB. First of all, I think it would be an unfair method of com-

petition to give a "spiff." I think that would be a violation of section 5,
unless there was a sign up saying, "This store is giving a spiff."
The question is whether there is any agency between the retail sales-

men getting the spiff and the supplier, I suppose yes.
Mr. SUTCLIFFE. Would it be possible to break any alleged agency

between the supplier and the salesman in order to make the salesman
accountable for the representation rather than the manufacturer or
even the retailer?
Mr. LAMB. I don't know.
Mr. SUTCLIFFE. But that would be one possible way that this com-

mittee could try to protect the interest of the consumer as well as the
legitimate interest of the supplier, isn't it?
Mr. LAMB. If you want to write it in there, it is the salesman's re-

sponsibility, I wouldn't object to that as long as you don't make the
manufacturer responsible.
Mr. SUTCLIFFE. Under the section that was referred to earlier on

page 11 of the bill there is a proviso which says that when there is a
designation of a representative to perform duties—not to sell the
product, but to perform duties under the warranty—"no such desig-
nation shall relieve the warrantor of his direct responsibilities to the
person guaranteed or make the representative a cowarrantor."
So that would give the manufacturer in that instance some protec-

tion, would it not?
Mr. LAMB. Some yes.
Senator Coox. Not a great deal of protection with the salesman,

would it?
Mr. LAMB. No.
Mr. SUTCLIFFE. The situation here, the hypothetical was the sales-

man saying it is a 5-year warranty when, in fact, the supplier had
given a 2-year warranty. Is it your opinion that the consumer should
have some kind of protection against those kinds of representation?
Mr. LAMB. I think that the consumer deserves to have the truth told

him, yes, and, of course, this is our problem. We can put point of sale
material with the appliance, we can furnish instruction manuals, but
we as a manufacturer can't make a consumer read them. We can't even
make the salesman read them.
Senator 'Coox. Mr. Sutcliffe, you and I read this two different ways:
Provided, that such warrantor equitably well compensates such designated

representatives, but no such designation shall relieve the warrantor of his
direct responsibilities to the person guaranteed or make the representative a
cowarrantor.

Which means he is not making him a cowarrantor.
Mr. Surcurr-E. If I said the opposite, I mean he was not making him

a cowarrantor. That provision applies only to the duties created by the
warranty, not whether or not the warranty is created. So if we were
able to fashion the law so that it was clear that the person responsible
for the misrepresentation namely, the salesman, was in fact the one to
be held accountable, you would see no objection to that provision?
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Mr. LAMB. I wouldn't see any objection to it, if you can do that.
Mr. SUTCLIFFE. Thank you.
Senator Moss. Thank you very much, Mr. Lamb. We appreciate your

coming again before us and to give your testimony on this bill that we
now have.

Senator COOK. 'One question, Mr. Lamb, with the broad powers given
to the 'Trade 'Commission under S. 986, do you feel that S. 984 wouldn't
be necessary?
Mr. LAMB. Yes, sir; it wouldn't be.
(The statement follows:)

'STATEMENT OF 'GEORGE P. LAMB, 'GENERAL COUNSEL, ASSOCIATION OF HOME
APPLIANCE MANUFACTURERS

I am George P. Lamb, General Counsel for the Association of Home Appliance
Manufacturers (AHANI). As you know from my earlier appearances before the
subcommittee, the association's members manufacture such major home appli-
ances as refrigerators, home laundry equipment, humidifiers, dehumidifiers, and
airconditioners ; and such portable appliances as toasters, coffeemakers, hair
dryers, irons, waffle irons, and so on. For the record, a list of the members and of
the products with which the association is concerned is attached to this state-
ment as Exhibit A.
We appreciate this opportunity to present our views on S. 986, the Warranty-

Federal Trade Commission Improvements Bill. The bill's provisions differ rather
substantially from the predecessor bills on which hearings were held during the
91st Congress. We hope that our comments will assist the subcommittee in its
consideration of the new bill, so that whatever legislation is reported and eventu-
ally voted on by the Senate will adequately meet the problems that may exist,
without placing unnecessary burdens on either the business community or the
consumer. Let me say that AHAM's members endorse the enactment of federal
legislation that would require full and clear disclosure of warranty terms, and
that would assure fulfillment of the terms. We are concerned, however, lest Con-
gress in seeking to protect the consumer enact legislation that could damage the
consumer by increasing costs and eliminating smaller manufacturers and re-
tailers from the market place.
Let me repeat what I have said 'before: namely, that the appliance industry

supports without reservation the principles that warranties should be clearly
stated, that their terms should be reasonable, and that warranty obligations
should be met, fully and as promptly as possible. I believe that no other industry
has 'gone as far as the appliance industry to simplify warranties and to urge
voluntary adherence to the principles I have just stated.
You, Senator Moss, are well acquainted with the industry's Major Appliance

Consumer Action Panel (MACAP), sponsored by the Association of Home Appli-
ance Manufacturers, the 'Gas Appliance Manufacturers Association, and the
American Retail Federation. MACAP's assignment is to go the second mile: to
resolve complaints that neither the manufacturer nor the dealer in a specific
instance has been able to resolve. The success of the industry's voluntary effort is
indicated, I believe, by the fact that of some 2,489 complaints received since
March 1968 by AHAM only 191 have mentioned warranties; and of 43 "unre-
solved" complaints referred by AHAM to MAGAP only three have been based
on warranty 'problems alone. This, it seems to me, is an enviable record, when one
remembers that some 26.7 million major appliances were shipped from factories
in the United States in 1970, and that some 292.9 million were in use in American
homes at the beginning of 1970.
I want to reiterate, too, AHAM's endorsement of legislation to enlarge the

Federal Trade Commission's jurisdiction to acts "affecting" interstate com-
merce, and otherwise to make it possible for the Commission to act expeditiously
in carrying out its functions. As my testimony will make clear, however, we do
not endorse all provisions of either Title I or Title II of S. 986.
One more prefatory remark. In drafting and enacting legislation you will

agree, I am sure, that Congress owes a duty to the beneficiaries of legislatioa
as well as to those on which the legislation places new demands. In this instance
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these are the consumers and warrantors, respectively. This is a duty to avoid
ambiguity—to make the Congressional intent abundantly clear. Otherwise, legis-
lation leads inevitably to unnecessary and costly litigation. Along the way, the
legislation creates unnecessary friction between the two parties—here again the
consumer and the warrantor. In dealing more specifically with the provisions of
S. 986 I shall point to several ambiguities, which we earnestly urge you to elimi-
nate before a bill is reported.

TITLE I. WARRANTY PROVISIONS OF S. 986

Three sections of Title I are of greatest concern to AHAM's members. These
are Sec. 101(2), which appears to bring oral statements within some parts of the
bill's coverage; Sec. 112(b), a pre-emption provision; and Sec. 114, which sets an
effective date for compliance with the bill's provisions and with the first regula-
tions that would be issued by the Federal Trade Commission.
Sec. 101(2), when read with other sections, creates one of the ambiguities

of which I have just spoken. The bill is described in its title as being legislation
to "provide minimum disclosure standards for written consumer product war-
ranties . . ." [Emphasis supplied.] Sec. 102(a) would establish items of infor-
mation to be set forth in warranties "in writing." Sec. 103, designation of war-
ranties as "full" or "partial," speaks only of warranties "in writing." Sec. 104
would establish duties a warrantor must assume in giving a warranty "in writ-
ing." Other sections also indicate an intent to confine the bill's requirements to
written warranties; but Sec. 101(2) negates this intention when it provides that
an "express warranty" may be created by "[a]ny affirmation of fact or promise,"
and by "[a]ny description of a consumer product . . ." In addition, the enforce-
ment provisions of Sec. 110(c) are not confined to written warranties; and
Sec. 110(e) provides redress for a person "damaged by the failure of a supplier
to comply with any obligations assumed under an express . . . warranty . . .
subject to this Act . . ." When read with Sec. 101(2), Sec. 110(e) clearly
appears to contemplate redress for oral representations of a salesman. The two
sections could subject a manufacturer to costly suits to determine whether or
not a dealer's salesman who had made an "affirmation" or "description" that
created an express warranty was the manufacturer's agent.
We believe this possibility can be removed if the words "or implied" are

stricken from lines 20-21, page 14, and the words "in writing against defect or
malfunction" are substituted. This would make the enforcement provisions of
Sec. 110(e) consistent with Secs. 102, 103, and 104, which would prescribe certain
duties with respect to warranties "in writing against defect or malfunction."
We also recommend that Sec. 110(e) be amended to make it clear that it does

not 'authorize class suits based upon a federal cause of action in state courts.
This may be done by inserting the words "in an individual capacity but not as a
representative of a class of plaintiffs" after the words "bring suit" in line 22 of
page 14 of the bill. To make clear the limited effect of this proposal, we would
have no objection to adding the following sentence to the subsection: "Said
limitation upon capacity shall not affect any suit that does not involve a cause
of action under this act."

Pre-emption. provision
iSuppliers are 'becoming increasingly apprehensive about the burdens that may

be imposed if the states and cities as well as the federal government enact stat-
utes and ordinances to deal with the distribution of consumer products. The
imposition of different requirements by the various jurisdctions, even though the
requirements are not conflicting, will add to distribution costs and may well
inhibit the national distribution of consumer goods. Neither of these results would
benefit consumers or producers. We recognize that the pre-emption provision of
Sec. 112(b) has been strengthened by the insertion of the words "or other require-
ments" in the first line. We repeat, however, our recommendation that the fol-
lowing pre-emption provision be included in a warranty bill—here that it be
substituted for 'Sec. 112(b) :

(b) It is hereby declared that it is the express intent of Congress to super-
sede any and all laws of the states or political subdivisions thereof insofar
as they may establish any requirements or provisions with respect to war-
ranties relating to consumer products, which are in any way inconsistent
with the requirements and prohibitions of this Act: Provided, That this Act
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shall not limit or affect any rights or liabilities created by state law with
respect to claims for personal injury, death, damage to property, or to claims
of breach of contract where the claims are unrelated to the warranty require-
ments under this Act.

Effective date
Sec. 114(a) of S. 986 provides that the effective date of the act shall be six

months after the date of enactment except for "consumer products in the stream
of commerce prior to such date." Subsection (b) provides that the Federal Trade
Commission may postpone for six months the time within which "designated
classes of suppliers" must bring their written warranties into compliance with
some regulations the Commission may issue. These provisions are ambiguous
and confusing; and they do not recognize the realities of the distribution process
for many consumer products.
What, for instance, is meant by "in the stream of commerce"? Would the term

include only those products actually moving in interstate commerce on the date
of the bill's enactment, or would it include products held in inventory by a dealer,
a distributor, or a manufacturer? Most appliances are placed in shipping cartons
with their warranties and care-and-use manuals, when they leave an assembly
line. They are held in inventory by the manufacturer for varying periods of
time, dePending on the demand for them. They may also be held in inventory
by a distributor or dealer after they have moved from the manufacturer's
premises. Many months often elapse between the time a product comes off the line
in its carton and time it is purchased by a consumer.
To avoid confusion over the meaning of the statute, and to eliminate the neces-

sity for a manufacturer's having to uncrate products held in inventory on a
specified date so that new warranties might replace the old ones. ATIAM recom-
mends that any warranty legislation and any regulations issued by the Federal
Trade Commission under such legislation be made mandatory for products manu-
factured a specified number of days, 60 days for instance, after the effective date
of the legislation or a regulation.

Other provisions of title I
I will comment briefly on several other recommendations has for provi-

sions of Title I. There is no objection to the "disclosure requirements" of See.
102(a) (1)—(7)—the identity of the warrantor, persons to whom the warranty
runs, products or parts covered, and so on. The requirements that the Federal
Trade 'Commission might impose under (8)—(13)—the availability of informal
dispute settlement procedures; a recital of available legal remedies; a statement
that the person guaranteed may recover reasonable attorneys' fees in pursuing

his legal remedies; a statement of the time at which the warrantor will perform

his obligations; and a statement of the period of time within which, after notice,

the warrantor will perform his obligations—are another matter. This information

has nothing to do with the basic elements of a warranty. A recital of these mat-

ters would unduly lengthen warranties; and would cause the very type of con-

fusion the bill is designed to prevent. We therefore recommend the deletion of

points (8)—(13) of Sec. 102(a).
There is some ambiguity between the definitions of "repair" and "replacement"

in Secs. 101(5) and 101(6). "Repair" is defined in Sec. 101(5) as including "re-

placement" of a defective product with a new one "at the option of the war-

rantor." "Replacement" is defined in Sec. 101(6) as including "the refunding of

the actual purchase price of the consumer product less reasonable depreciation

. . . if the person guaranteed is willing to accept such refund . . ." Are the
words "at the option of the warrantor" implicitly included in Sec. 101(6) or

does the purchaser have the option of obtaining a 'refund of the purchase price?

Since the price paid by a purchaser includes the dealer's and distributor's mark-

ups, in making a refund a manufacturer-warrantor would be giving a purchaser

more than he (the manufacturer) received in his sale of the product. If a manu-

facturer-warrantor is to assume this obligation, the option should be his, not that

of the purchaser. This ambiguity as between Sec. 101(5) and (6) should be re-
moved, and Sec. 101(6) should make it clear that the option of refunding or

replacing is that of the warrantor.
AHAM reiterates its objection to a requirement that warranties be designated

as "full" or "partial," as would be required by Sec. 103. We understand that there

is objection to the terminology we have suggested—that is, that warranties be

designated as "parts and labor" and "parts only"—because some products are

not susceptible to a "parts only" warranty.
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Nevertheless, "partial" is a confusing term, with derogatory connotations.
Requiring its use by law may make it impractical for small suppliers to give
any warranty at all. Furthermore, absent deception, American industries and
individual manufacturers should be able to use terms that are accurately de-
scriptive in their particular fields.
Under Sec. 104(d) (2) a warrantor would be under a mandatory obligation

to assure that a prospective purchaser knows the duration of a warranty prior
to the purchase of a product. Such a requirement, if enforced literally, could
make it impossible for a manufacturer to warrant its products. A manufacturer
has no control over what his dealers' salesmen disclose to prospective purchasers.
A manufacturer also has no control over the point-of-sale materials a prospective
purchaser reads. The only realistic requirement that can be placed on a manu-
facturer in this respect is that he provide point-of-sale materials that disclose
the duration of his warranties.

Section 107 would permit a warrantor to designate representatives to perform
warranty obligations provided the representative is "equitably" compensated.
It is not clear what is meant or intended by the words "equitably compensated."
The method of compensation differs among appliance manufacturers. Some com-
pensate dealers who perform the manufacturer's warranty obligation by the pay-
ment of money for each service call. In so doing they have built this cost into
their wholesale prices. Other manufacturers rely on their dealers to perform
warranty service. They do not include the cost of warranty service in their
wholesale prices, they provide for it in the dealer's mark-up. The theory of these
manufacturers is that a dealer who pays for warranty service from his mark-up
will be more conscientious with installation and service, and that consumers
will be better satisfied because unnecessary service calls are avoided. If Sec-
tion 107 is to become law, we recommend that the option of manufacturers as
above described be preserved by striking from Section 107: ". . . , such war-
rantor equitably compensate such designated representative, but . . ."

TITLE U. FEDERAL TRADE COMMISSION IMPROVEMENT PROVISIONS OF S. 986

As noted earlier, AHAM's members endorsed bills before the 91st Congress that
would extend the Federal Trade Commission's jurisdiction to acts "affecting"
commerce. We also endorsed bills to authorize the 'Commission to obtain pre-
liminary injunctions to restrain suspected violations of iSection 5 of the FTC
Act. Provided certain safeguards are written into the legislation. In addition, wehave expressed no objection to formalizing the Commission's authority to pro-
mulgate trade regulation rules, although some provisions of Title H require that
we restate our views on this subject. We must also state our grave concern over
the way In which Title II of S. 986 would expand the Commision's power in otherrespects.

Authority for the Commission to seek preliminary injunctions
If the Federal Trade Commission is to have the authority to seek preliminaryinjunctions to restrain suspected violations of Sec. 5 of the FTC Act, such asSec. 212 of S. 986 would grant it, the following provisions should be written intothe section. The granting of an injunction at the Commission's request should besubject to the usual conditions and principles that control the granting of a pre-liminary 'injunction by a court of equity. In 'granting a preliminary injunction,a court should, on a defendant's motion, specify a period within which theCommission should file a formal complaint to initiate its own .adjudicatory pro-ceedings. If such a complaint is not filed within that period, the court should,again on a defendant's motion, dissolve the injunction.

Redress for consumers and expanded orders to be issued by commission
Under Sec. 5 (b ) of the FTC Act, 15 U.S.C. § 45(b), the Federal Trade Com-mission has authority to issue a cease-and-desist order against a respondent who,after adjudicatory proceedings prescribed by the subsection, has been found tohave committed an act or practice prohibited by the act. A cease-and-desist orderis a prohibition against continued commission of the acts or practice. Under Sec.5(1) of the act a violation of a cease-and-desist order may 'be redressed througha civil action for the assessment of penalties of $5,000 for each violation. Sub-sections 5(c) and (g) of the FTC Act, 15 U.S.C. §§ 45(c) and (g), make addi-



131

tional reference to cease-and-desist orders. ,Secs. 202-206 of S. 986 would amend
these subsections of the act, and would radically expand the kind of order the
Commission might issue.

Sec. 202 of S. 986 would add two new subsections to Sec. 5 of the FTC Act. A
new subsection (7) would permit the Commission to order a respondent "to take
any other such action [in addition to the action prescribed in a cease-and-desist
order] necessary to redress the injury caused by such acts or practices to con-
sumers." This would in effect permit the Commission to conduct government class
•actions on behalf of consumers for an award of damages or other redress. This
is a revolutionary departure from the Commission's role as an agency directed
by Congress to regulate business behavior in a defined area through a carefully
prescribed kind of order. There is no limit on the kind of action the Commission
might direct a respondent to take under the proposed subsection (7). Such broad
authority should not be vested in a body of five persons, not directly responsive
either to Congress or the President; but if authorization is to be made both the
deceptive practices that are to be grounds for an award and the kinds of redress
the Commission might order should be precisely stated by Congress in the statute.

Sec. 202 would also add a subsection (8) to Sec. 5 of the FTC Act to permit
the Commission to initiate civil actions in the federal district courts for the
assessment of penalties. Such an action could be instituted against a person
thought to be "engaged with actual knowledge or knowledge fairly implied . . .
In any act or practice which is unfair or deceptive to a consumer and is prohib-
ited" by Sec. 5 of the FTC Act, "including any rule or regulation promulgated
by the Commission." Thus the Commission could on its own initiate a court action
for a suspected violation of Sec. 5 and of its own rules for the assessment of civil
penalties without a prior adjudicative determination that a respondent, now a
defendant, had violated the section.
This is indeed another radical enlargement of the Commission's authority. The

Commission would become the Attorney General in a designated field of law, with
authority to enact the laws it would seek to enforce. This, of course, we oppose;
and we urge this subcommittee to study the far-reaching implications of such a
grant of authority before reporting such a provision favorably to the Commerce
Committee.

Secs. 203-206 of S. 9861 amend other subsections of Sec. 5 of the FTC Act to
make them conform to the changes that Sec. 202 would make in the act. We are,
of course, opposed to these sections of S. 986.

Fo'rmal'izing the FTC's rulemaking authority

Our general concurrence in formalizing the Federal Trade Commission's author-
ity to promulgate trade regulation rules, under Sec. 208 of S. 986, is known to you.
We do not believe, however, a violation of a rule should be considered a per se
violation of Sec. 5 of the FTC Act. Under the Commission's present procedures,

when a violation of a rule is claimed to be a violation of Sec. 5, the Commission

files a formal complaint and a respondent must be "given a fair hearing on the

applicability of the rule to the particular case." [Federal Trade Commission,

Procedures and Rules of Practice, § 1.12 (c) ] This provision is consistent with the

demands of due process and fair hearing, and does not derogate from the Com-

mission's adjudicatory powers. Similar words should be written into Sec. 208.

We also urge that the word "rules" be included in the enumeration of Com-

mission action that must be supported "by substantial evidence upon the record,"

In lines 22-23, page 20. 'The inclusion of the word in the listing is implicit, but its

express inclusion can avoid any doubt.
The only other substantial change S. 986 would make in the Federal Trade

Commission's authority is found in several sections of the bill that would author-

ize the Commission to go directly into federal district courts, through its own

attorneys, instead of having to go through the Attorney General. AHAM has no

comment on these sections, since we believe they are matters solely of concern

to the Attorney General and to the Commission.
We appreciate your attentiveness, and will be glad to answer any questions

you may have.

Sec. 203 of the printed copy of S. 986, which begins with line 24, page 17 of the bill,
is incorrectly numbered Sec. 204, and incorrectly amends Sec. 5(c) of the FTC Act. There

seem also to be typographical errors in lines 1 and 6, page 18, of the bill.
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EXHIBIT A

AHAM MAJOR MEMBERS

Admiral Magic Chef
Airtemp Maytag
Amana McGraw-Edison
Blackstone Albion
Carrier Speed Queen
Corning National Presto
Design & Manufacturing One Minute
Ebco Philco-Ford
Fedders Tappan
Norge Vernco
Friedrich Westinghouse
Frigidaire Whirlpool
General Electric & Hotpoint White Consolidated
Hoover Franklin
In-Sink-Erator Gibson
KitchenAid-Hobart Kelvinator
Litton (Atherton Division)

PRODUCTS

Air Conditioners Home Laundry
Dehumidifiers Humidifiers
Dishwashers Ranges
Disposers Refrigerators

AHAM PORTABLE MEMBERS

Aluminum Specialty Salton
Corning Glass Works SCM Corporation
Essex 'International Proctor-Silex
General Electric Shetland Floorcare
General Time Schick
Seth Thomas Scovill Manufacturing
Westclox Dominion
Hoover Hamilton Beach
Iona Son-Chief Electrics
KitchenAid-Hobart Squibb
Lux Time Sunbeam
McGraw-Edison John Oster
Bersted Waring
Laurinberg Welby
Toastmaster West Bend
Merit Westinghouse
Richmond Cedar

PRODUCTS

Blenders Hair Dryers
Broilers Dry Electric Irons
Can Openers Steam and Spray Electric Irons
Coffee Makers Electric Knives
Cornpoppers Toasters
Portable Food Mixers Toothbrushes
Stand Food Mixers Waffle Irons
Fry Pans And others

Senator Moss. Mr. Edward Day, special counsel for Consumer Prod-
ucts Division of Electronic Industries Association.
Mr. Day, glad to have you here before us.
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STATEMENT OF J. EDWARD DAY, SPECIAL COUNSEL, CONSUMER
ELECTRONICS GROUP, ELECTRONIC INDUSTRIES ASSOCIATION

Mr. Chairman and members of the subcommittee and the staff:
My name is J. Edward Day. I am special counsel for the Consumer

Electronics Group of the Electronic Industries Association. I appear
here representing the great majority of manufacturers of consumer
electronic products consisting of television, radios, phonographs, and
tape equipment.

Senator Moss. As was done with the others, the full statement will
go in the record.
Mr. DAY. Thank you.
I will discuss the warranty provisions of title I first. We favor with-

out reservation guidelines designed to assure that warranties are in
clear language, that they are not too involved and legalistic, and that
they are carried out fully and fairly. The Federal Trade Commission
already has a considerable amount of authority in this area, and to the
extent they do this obviates the need for duplicating legislation. But
we favor disclosure legislation.
Warranty provisions vary in our industry and different companies

are continually offering new warranty provisions. This is because the
warranty is a major positive competitive aspect of this business. Often,
for example, a warranty for a television set as a whole is a parts war-
ranty, lasting for a period up to 1 year. Often there is a separate parts
warranty for the picture tube which may run for as long as 2 years.
Many consumer electronic companies offer labor in their warranties
but this is usually limited on television receivers to 90 days. At fre-
quent intervals one company or another in our industry announces a
significant change in the warranties it will offer—all as part of intense
competition.
A broadening of warranty protection is not practical to an opal de-

gree for all companies. Small or regional companies may find it more
difficult to provide extensive repair services. Some businesses have well
organized repair facilities run by the manufacturer while other com-
panies may depend upon their distributors, retailers, or service agents
for repair services.
We realize, of course, too, that S. 986 does not require that a war-

ranty be given or that a particular kind of warranty 'be given. There
may be a "full" warranty or a "partial" warranty or no warranty.
However, we submit that to expect a company to say or advertise

that it gives a "partial" warranty is like expecting the company to say
A or advertise its product has an "incomplete' color reception or a 'medi-

ocre" sound clarity. "Partial" is a negative word denoting that some-
thing that should be included is in fact not included.
Last year in testimony favoring this "full" warranty or "partial"

warranty language, it was stated:
Thus, consumers shopping for product reliability could differentiate between

reliable and less reliable products on the basis: (1) of the type of warranty
given—"partial" or "full," and (2) the duration of the "full" warranties.

S. 986 would put unjustified pressure on companies to use the so-
called "full" warranty rather than being able to continue to make
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reasonable business judgments as to whether to offer only a parts war-
ranty. This would be true despite the fact the "full" warranty pro-
visions would have to be so long and complicated they would work
against rather than toward what should be the prime goal which is
simplification and brevity of warranty provisions.
If Federal warranty legislation is passed and it creates uncertainty

as to what the additional cost to the manufacturer would be, the
manufacturer, as a matter of good business judgment, might well have
to include additional margin in his price to take care of these un-
certainties. Eventually these uncertainties might be reduced by deci-
sions of the courts or the Federal Trade Commission. But during the
early years a manufacturer who decided to offer a warranty would
very probably have to raise his price.
His alternative, which he might well follow, would be to offer no

warranty at all. This is a strong possibility. We believe that some
manufacturers would conclude they had to follow that course—of
deciding to avoid offering any warranties at all. Some might conclude
that this would be the only practical out since longer term warranties,
including the cost of labor, together with unrestricted uncertainties as
to warranty liability would add far too much to the price of the
product.
Not only might Federal warranty legislation, as we see it working

in this industry, hurt the consumer by the possible efforts which might
be made by some manufacturers to avoid warranty protection entirely,
but in addition such efforts to avoid creating a warranty will inevitably
result in the customer being told less about the product when he buys
it. Some manufacturers could, as we see it, end up being confined to
stating meaningless generalizations.
You may ask: Why not offer everyone a service contract instead of

a warranty? But how is the customer better off as a result of the
Government decision to bring this about? 'Service contracts are offered
today in the consumer electronics industry. But they are offered not
as a substitute for warranties—they follow the warranty; that is, they
come after the later portion of the warranty period is over.
Every time you reduce the choices and the variations and the chance

for trying to offer something different, you tend to squeeze out the
small operators, the less heavily financed operators, the less known
operators, not only among manufacturers but among retailers. Many
retailers in a competitive field such as this are able to stay in busi-
ness by offering less service and appealing to those customers who
prefer to buy on that basis at a lower price.
I might say this, gentlemen, that this matter of the effect of in-

directly requiring labor to be included has been noted very forcibly in
Mr. Kirkpatrick's testimony before this subcommittee. Although he
said he favored this bill, I think his prepared statement really ques-
tions this entire concept of the full warranty which requires repairs
without charging. He said, to briefly summarize, in that statement to
this committee last week:
I would like to point out that the provisions of 'Section 104(a) providing that

any warrantor must make repairs without charge may have a possible anti-
competitive effect. Only a large, well-financed supplier may be able to bear this
burden, thus forcing his smaller competitor to abandon giving any warranties
at all. This would clearly put the smaller supplier at a competitive disadvantage.

f

A
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Now, I would like to move to some specific provisions of title I
which we question.
We are concerned 'about the broad power of the Federal Trade Com-

mission under 'S. 986 to determine the manner in which the variouB
requirements for a warranty under section 102 (a) are to be presented.
We are particularly concerned about what might be prescribed as to
subsections '(9) and. (10) on legal remedies. We can see the required
description of available legal remedies turning out to be lengthy, com-
plicated, and highly negative in tone. We do not think there should be
an automatic or mandatory allowance for 'attorney's fees.
We respectfully suggest that as part of the analysis work on this

proposal the committee staff prepare and make available for discussion
a draft of a proposed full warranty covering a color television re-
ceiver which they believe would meet all the intended requirements of
section 102(a) and section 104. We realize this would not be binding in
the event the bill becomes law. But we would like to see about how
many words might be required for some of these provisions. We believe
they would find such a draft would involve 'about as many words as
appear on the back of an airline ticket. We are convinced such a war-
ranty would be too elaborate to describe in an advertisement for the
product.
We do not see how the manufacturer, without knowing the particular

location and circumstances, can be expected under section 102 (a) (11)
to know and state the time at which the warrantor will perform his
obligations. We do not see how the manufacturer can be expected to
know, under section 102(a) (12) the period of time within which re-
pairs will be made.
We realize those requirements are also possible requirements under

the administration bill, which we find generally acceptable, and we
urge reconsideration of those provisions in that bill.
We question the provision in section 102(b) of S. 986 authorizing

the Federal Trade Commission to determine the "manner and form
in which information with respect to any written warranty against
defect or malfunction of a consumer product or service" must be pre-
sented in advertising. The FTC already has authority to proceed
against false and misleading advertising. We doubt the practicality of
hearings designed to determine what sized print or which specific
words or phrases must appear in a particular advertisement.
A serious problem is presented by the requirement in section 102(d)

(2) of S. 986 that the warrantor must cause the duration of the war-
ranty to be disclosed to the consumer prior to the time of purchase.
In the consumer electronics business as well as in many other types of
businesses the manufacturer has little or no control over what the re-
tail salesman discloses to the purchaser or when he discloses it. As I
pointed out in the early part of my statement which I skipped, gener-
ally the television manufacturers do not have control of retailers.
Consumer electronic products are frequently sold to distributors

who in turn sell the products to independent retailers. In this situation
the manufacturer would be unable to see that disclosure was made at
the proper time. He could be in violation of the law through no fault
of his own.

Section 107 should be amended by deleting or clarifying the words
"Provided, That such warrantor equitably compensates such desig-
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nated representatives * " ." We do not suggest that these repre-
sentatives should not be compensated for their work. However, over
the years manufacturers have developed a variety of workable and
satisfactory methods for compensating those who make repairs under
warranties.
One method is for the manufacturer to pay the repairer for each

repair he must make. But another method is to allow the distributor a
specified dollar amount for every product sold to cover on an averaging
basis the cost of meeting warranty requirements. The distributor passes
this amount on to the dealer or service company. The dealer or service
company may actually make money on this arrangement if there is
limited need for warranty work to be done. The language quoted from
section 107 could substantially interfere with such workable arrange-
ments already existing between manufacturers and their distributors
and dealers.
The general purpose of the provision in section 110(a) for establish-

ment of informal dispute settlement procedures is commendable. How-
ever, section 110(d) should state that a person covered by a warranty
or a service contract must have afforded the warrantor or maker of the
service contract a reasonable opportunity to cure the problem prior to
a court suit—not just to be eligible to recover costs and attorney's
fees—but to have standing to bring the suit. This could be accom-
plished by taking the proviso out of subsection (d) , placing it at the
end of subsection (e) , and rewording it as I show in my statement.
A major concern to all those who provide warranties is the growing

number of State laws which impose a variety of new and onerous
requirements. This is another factor which may cause many to refrain
from offering warranties. This problem should be eliminated by revis-
ing section 112(b) to read as follows:
The provisions of this Act supersede any and all laws of the states and political

subdivisions thereof insofar as they may now or hereafter establish any require-
ments or provisions with respect to warranties relating to consumer products.
I realize that would fall even more in the question which Mr. Sut-

cliffe asked which was a very pertinent question, but the fact is the
threat and the actual existence of various State laws may well bring
about chaos in this warranty business because of the fact that we
have to have some kind of an ability for companies to operate on a
nationwide basis.
We realize this is a far-reaching provision, but such total pre-

emption was included by this committee in the Radiation Control
for Health and Safety. Act of 1968. It required any State laws to be
identical once the Federal standards were imposed. The granting of
warranties by national concerns is of the very essence of Federal com-
merce. The problem has, up to now, been dormant because of the use
of uniform laws by the States. But the various unrealistic State and
local laws and ordinances which are being pressed and sometimes
passed mean the applicable Uniform Commercial Code provisions are
being superseded on a piecemeal basis. If there is to be a Federal
warranty law it should provide total preemption.
We fully support the idea of full and fair disclosure of warranties.

We support legislation which would accomplish that objective. We
point out that disclosure is one thing and a laundry list of disclosure
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requirements which include many required substantive provisions is
another thing. We advocate disclosure.
Now I turn very briefly to title II. My discussion is brief only be-

cause this is a different major subject, not particularly related to war-
ranties and not in last year's version of this Senate warranty bill, and
to adequately discuss title II would require a separate in-depth state-
ment.
Many of the proposals in title II have been fought over for years,

and repeatedly rejected as unsound. Title II in our opinion should be
a separate bill. It should have full hearings with a chance after plenty
of notice for testimony, for example, on behalf of parties involved in
pending FTC cases where some of these very same issues are being
contested.
The proposals in title II as to direct remedies and trade regulation

rules to name just two examples need the type of full consideration
which was given to class action proposals by Senate committees in the
last Congress.

Just as an example of what I mean of going into this thoroughly,
Mr. Chairman, is again connected with Mr. Kirkpatrick's statement
to this subcommittee on March 9. This matter of direct remedies which
could be imposed by the Federal Trade Commission, in contrast to the
usual cease and desist approach, I cannot see was ever discussed in his
statement at all. In his prepared statement he has a heading that says:
"Remedial Powers," but I do not see where he ever discusses the pro-
vision in this bill for direct remedies which is highly controversial, as
has been pointed out here earlier, a complete departure from the
historic role of the Federal Trade Commission, and something that
I think is an entire major controversy in itself.
So on behalf of the Consumer Electronics Group, gentlemen, I want

to express appreciation for the opportunity to testify today.
Senator Moss. Thank you very much, Mr. Day, for your statement.
Are the States getting into this warranty requirement considerably

now by State law?
Mr. DAY. Yes, sir; there are several States that have proposals that

are pending, and two States that have already passed laws which are
the subject of a tremendous amount of concern and controversy. In
the State of California they have passed a bill which really has busi-
ness in an uproar. I think what was intended there was to do some-
thing about what had been happening in the warranty business in an
entirely different industry than the consumer electronics or the appli-
ance industries. But the law really went all out in the way of taking
away the discretion of manufacturers to make choices as to what they
would do in their warranties, and actually I would say that it has a
quite vindictive approach in its provisions as to people that try to
make choices.
It has many things that are subject to tremendous concern. It only

went into effect 2 weeks ago, but they are having meetings and semi-
nars out there to try and decide what is going on, and I think it is an
example of something that brings in, as I say, the very essence of Fed-
eral power, because a company that is selling nationally should be able
to have the same warranty every place.
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A person who may be bigger in their manufacturing or sales opera-
tions in another part of the country should still be able to operate
effectively in any given State; and this interferes with that.

Senator Moss. I see. This is that general provision about the repair
work which must be done within California?
Mr. DAY. It requires the work to be done within 30 days, and if it is

not done within SO days it has provisions about very severe things that
the consumer can demand. One of the big problems is it gets to a major
issue in this whole area of warranties, and one of the reasons why costs
have to be kept under control, and that is a manufacturer cannot just
give carte blanche to everybody to do work on a given product and pay
that person whatever he charges for it.
There is even a possibility under this California bill that a person,

a repairman, or a service agency who has repaired a product, might be
able to charge the consumer for the repair work—not for the parts—
and then send a bill for the repair work to the manufacturer, too. The
bill gets into an area of very long duration warranties and of allowing
people to take their item to some retailer or service agent that is not in
a controlled relationship with the manufacturer.
Senator Moss. Senator Cook.
Senator COOK. Mr. Day, you have referred to Commissioner Kirk-

patrick's remarks. I would also like to refer to them:
We also note that the bill does not provide for the transfer of warranty pro-

tection to subsequent purchasers. The Commission is of the opinion that any
warranty should go with the product and the transfer of warranty protection
should be mandatory.

Now this states nothing about the subsequent price to another
purchaser, it says nothing about the fact that somebody may give you
something when they move out of town, that you may find yourself
in trouble for the entire cost of the product, when, in fact, the present
owner is not a consumer at all, it has been given to him, or he has
even bought it for $5. As a matter of fact, he may even have stolen it,
but according to Mr. Kirkpatrick's remarks, I think you might look
forward, under the broad rulemaking power, to the extension of war-
ranty coverage to any subsequent purchasers regardless of the circum-
stances. Do you read that paragraph that way?
Mr. DAY. Yes. I think that any type provisions of that kind would

have to have a considerable number of rules and regulations to go
along with it, because there could be circumstances under which the
manufacturer, in my opinion, should not be expected just as a general
uniform proposition to make warranties good under all circumstances
where there has been a transfer.
Senator Coox. Many of the manufacturers in your organization

sell products, in which you open up the box and there is a card for
you to fill out to mail back to the manufacturer. He then knows that
you have purchased something and that the warranty is in effect. Ap-
parently the manufacturer is going to have to include two or three
cards and say to the purchaser, "in case if you sell it to a subsequent
purchaser, would you please give this to the subsequent purchaser so
that he can fill it out and send it back so that we know the warranty
is extended? This is carrying it out a bit too far; don't you think?
Mr. DAY. Yes; I do.
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Senator Moss. There is the other side of the coin, of the resale of the
product at the very beginning, say, of the warranty period. Why
should the manufacturer be exonerated from replacing the picture
tube in 2 years it if fails to function?
Mr. DAY. Mr. Chairman, I realize this is an area where one does not

want to have too broad and absolute rules, but I think it bears on
something that is in your bill, in S. 986, and that is that the warrantor
should be responsible for meeting the warranty if certain things have
not been done, if certain duties have not been carried out by the pur-
chaser. When you get into second purchasers it gets quite difficult to
ascertain how you prove that kind of a test.
Senator Moss. Yes. Well, I can see that.
Did you have a question, Mr. Sutcliffe?
Mr. SUTCLIFFE. Yes, thank you, Senator.
Mr. Day, you mention in your testimony that the bill would cause

manufacturers to give full warranties. Would you explain why they
would be required to give full warranties, because the legislation
doesn't require this.
Mr. DAY. No; I said, Mr. Sutcliffe, that I thought it was going to be

impracticable to use the term "partial" warranty, and I think that that
would tend to limit the manufacturer's choice to giving either a full
warranty or no warranty. And if you give long-duration warranties
and include labor, it is often going to be too expensive, particularly
for manufacturers with more limited resources, and I think it is going
to drive them to giving no warranty.
I don't mean that everybody is going to be giving a full warranty as

a result of that. I would imagine that many enthusiasts about this bill
would like to see that happen. But what I am saying is I think that the
full warranty for all aspects of the consumer product, if it is for an
extensive period of time, may result in manufacturers giving no war-
ranty at all.
Mr. SUTCLIFFE. Could I question you then about the use of your

word "cost" that would be attendant with the promulgation or the
giving of a full warranty if that were to be done? What do you mean
by cost there? Are you speaking of acquisition cost?
Mr. DAY. I am speaking of the built-in costs that the manufacturer

puts in there to take care of meeting his warranty requirements. I
speak of the kind of costs which caused a very major industry, having
once gone to a very long warranty on a major part of the product, to
decide that that wasn't financially feasible and to pull back to a much
shorter period.
Mr. SUTCLIFFE. In terms of the cost to the consumer it is not only

the acquisition cost but the cost of keeping that product in a working
condition through a certain amount of time. So that if the manufac-
turer does not undertake those costs the costs still have to be borne
by the consumer. So to say that by inboarding your warranties you are
increasing the cost to the consumers does not necessarily apply be-
cause the consumer still has to pay one way or the other for a break-
down of a product during a warranty period; is that not correct?
Mr. DAY. That is correct, particularly your phrase "not neces-

sarily."
We advocate the ability of the manufacturers to make choices.
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Mr. SUTCLIt t E. Now, this bill does not prevent you from making
those choices.
Mr. DAY. I submitted that for the reasons I 'have stated it is not

really practical to use a word such as "partial." To me it is going to
work out under this bill that some people who want to give full war-
ranties are going to advertise: "I give the minimum Federal war-
ranty." That is like the fellow who is running a meat market who
advertises that his meat is federally inspected. It is not practical to
sell meat that isn't federally inspected, and it is not going to be prac-
tical for people to sell other products that do not meet the Federal
requirements.
Mr. SUTCLIFFE. Will competition cause this?
Mr. DAY. This will be 'because of competition.
Mr. 'SUTCLIFFE. What is wrong with that if competition is what

causes it?
Mr. DAY. Because some people are not going to be able to keep upwith that kind of competition. You can see some of the smaller com-

panies do not have these resources.
'Mr. ,S-tyrcLIFFE. Implicit in what you are saying—correct me if I am

wrong—at the present time some people can offer warranty protection
and other people can offer warranty protection, but they can 'be lesser
terms, and by being able to confuse the consumer as to what that war-
ranty coverage is some inefficient or less 
Mr. DAY. It isn't a matter of confusing them or deceiving them, Mr.Sutcliffe, 'and I think that is something I would like to try and em-phasize here.
So many of these bills and the discussion of them gets down into suchphrases as shoddy merchandise and deceiving the consumer and soforth. That is not what it is. Today you can, as a consumer here inWashington, go to certain retail stores and buy a television receiverwith a warranty with the labor aspect in it that is even longer than themanufacturer gives in his printed warranty. On the other hand, somepeople prefer to go to a discount house and get the very minimum ofall of these other things so they can pay the smallest cash price possible.Now, that type of choice exists today and the fact that one companytakes one approach and one another doesn't mean 'anybody is deceivingthe public in my opinion. They are just offering a different approach towhat they consider to appeal to the customer than another company.Going back to your original question, "not necessarily." it is truethat a company can decide that a very generous labor feature in theirwarranty is a big selling plus in their particular situation in the mer-chandising world, and some can and do have more extensive warrantiesthan some other companies. In one of your 'biggest industries, one ofthe companies had a rather sensational warranty several years beforethe other companies followed it.
Air. SUTCLIFFE. Perhaps I am misunderstanding the point becauseat the present time the consumer likes to have the alternative of fullwarranties in some situations and partial warranties in others, but assoon as they are told that some are partial and some are full you aresaying that the competition is going to require them all to go to full?I don't understand that.
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Mr. DAY. We don't use the expression "partial warranty" today. I
don't believe it is used by industry generally.
Mr. SUTCLIFFE. In essence it is less than something that others give.
Mr. DAY. IS it less than something that somebody else has or is it

less than what should be or less than what is complete? 'I think that
is the heart of it. That is the reason I read this statement from last
year's testimony because it correlates a partial warranty with having
a less reliable product. That is a non sequitur in my opinion.
Mr. SUTCLIFFE. Let's examine that particular supposition then. If

the manufacturer is responsible for picking up the labor cost or all
costs attendant upon a breakdown in the product, would it be cheaper
for him to design the product in the first instance to be reliable over
the warranty period, or would it be cheaper for him to make sure that
the service capabilities of his organization were able to meet his
promised warranty provisions?
Mr. DAY. Well, there again "reliable" is a loaded word if it is used

as a long-term ability to not have to have any servicing. A television
receiver, particularly a color television receiver, is not like one of Mr.
Lamb's principal products, let's say a refrigerator, where quite com-
monly you wouldn't have any repairman look at your refrigerator for
10 years. Your television is more like an automobile, and you are going
to have to have some work done on it from time to time for adjust-
ments and so on because it is such a highly complicated piece of equip-
ment.
Mr. SUTCLIFFE. But that point there goes to the issue of what the

manufacturer will do in the first instance. If he is going, as you sug-
gest, through competition to give full warranties and going to have to
pick up the repair cost even though he can't design a product that
doesn't break down, he can design a product that is easier to repair, can
he not? And if he has to pick up the cost of repair he will be more
prone to design a product whose repairability is easier to come by than
one where he doesn't have to worry about the cost of repair, only about
buying the 25 cent part that goes to make up the very small cost of the
repair operation?
Mr. DAY. The matter of making electronic equipment so that it is

easier to repair is indeed a longstanding subject of discussion and com-
panies are very conscious of that and are attempting to respond to it.
But the way you phrased your question would indicate that there

is something in this bill that is going to force companies to do some-
thing, and that indicates that possibly in the thinking of some of the
advocates of this bill there is an intention to force the giving of labor.
Senator COOK. May I interrupt right here, because I think this line

of questioning is very interesting. This line of questioning indicates
that maybe the intent of this bill is to make a better manufacturer,
and that the purpose of this bill is to see to it that somebody will manu-
facture a better product. But this in itself, has to fail because under
the terms of S. 986 nobody has to warrant anything if they do not
want to.
You and I can discuss competition, Mr. Day, but competition to

the American public today is price, and if a manufacturer does not have
to warrant anything and can consequently lower price, he is going to
be more competitive.

60-4158 0-71-10
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I think if we are looking at this bill from the standpoint that we are
going to make a better manufacture and yet we do not compel the
manufacturer to warrant or guarantee at all if he does not want to,
then I think we are looking at this thing not from the consumer point
of view but from the manufacturer's point of view, and we could write
totally a different bill.
I want to ask you, in the trade you don't use the terms partial or

full warranties, do you?
Mr. DAY. No, we do not.
Senator CooK. You used warranties such as parts only or parts and

service?
Mr. DAY. Parts and labor.
Senator CooK. Parts and labor. In regard to section 110(2) , which

I had trouble with the other day with the chairman, when we discussed
the terms "a reasonable man exercising due care and misleading to a
reasonable man exercising due care." A reasonable man in today's mar-
ket understands parts only and he understands parts and labor, but it
would be a whole new ball game to explain to him what a partial war-
ranty is or what a full warranty is, would it not?
Mr. DAY. Yes, it would, particularly because of other uses of the

iword "partial" which indicates that it s something inadequate and
lacking in what it should be.

Senator Coca. 'Mr. Day, do you interpret section (13) of 102, and I
will read it to you—
The characteristics or properties of the products, or parts thereof, that are not

covered by the warranty.

Does this mean if you give a partial warranty on a television set that
you must also set out those things that are not warranted and, if so,
how much longer will that be than the part which is warranted?
Mr. DAY. I think first you may have noticed—I am sure you noticed

Mr. Kirkpatrick's comment that possibly subsection (b) of that section
could be read as saying that this long list isn't 'applicable to partial
warranties at all. 'I don't believe that was the intention.
Assuming it is applicable to partial warranties, and in the situation

you described, I don't know what type of thing was intended to be
covered by this. I would certainly want to give it reasonable interpre-
tation, indicating that it leaves out such things as can't be avoided by
the manufacturer, but I can see it being a source of tremendous con-
fusion, of trying to think up everything that the manufacturer cannot
economically undertake to warrant.
I am concerned about this whole list because I do think it is going

to get you into a long document. I don't think, for example, on (9) up
there that it tells the customer anything to say "Legal remedies are
available." That is obvious. So, I would interpret that as meaning you
have got to say something about what those legal remedies are. When
you have 50 different States and the Federal Government, how you
describe how you go about that, I don't know. I don't like to see these
get so long because I suspect that people aren't going to read a long
complicated document when they are buying a hi-fl set.

Senator CooK. As a matter of fact, Mr. Day, I would like to get any
100 purchasers of major appliances in here today who have already
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a

purchased them and sit down and testify whether they read the war-
ranty on the product before they bought it.
Thank you.
Mr. SUTCLIFFE. I would just like to pose one question. If you give a

parts and labor warranty, and then require the manufacturer to ship
a very large item back to the factory to accomplish that free repair
or replacement, how is a differentiation between parts and labor versus
a parts warranty going to aid in consumer understanding?
Mr. DAY. It isn't usual in this business to require shipping, say, a

console television back to the factory. What the warranty would often
provide is that even if labor is included the cost of coming out to the
house may have to be paid by the customer.
Now, this again varies between companies, and it varies in all kinds

of different circumstances. But this does not—I have not run across a
situation where you are expected to bring your console television back
to the factory. If it is a portable, the warranty for the portable would
normally say you must brillg it in for repair.
Mr. SUTCLIFFE. Also under section 109 of the bill the Federal Trade

Commission is empowered to establish categories of consumer prod-
ucts where the designation of full and partial does not have to be
made. It would be very difficult in the soft goods industry where you
are giving warranties to designate it as parts and labor or parts only
since it doesn't have applicability. If there is justification for going
to different terms other than full and partial, there is already author-
ity in the legislation to have the Federal Trade Commission after
appropriate hearing on the matter choose those terms which are appro-
priate but which still convey to the consumer here is a full insurance
policy of protection, here is something less than that.
Mr. DAY. Well, I would say that would be a very positive improve-

ment if we could count on getting that type of an adjustment because
this matter of the word "partial" is not just a manufactured objection
on our part.
I do in that connection, however, feel that you have a real problem

with this section which is headed with the words "Federal minimum
standards for warranty." Federal standards and Federal inspections
and Federal rules have a lot of prestige, and when you can advertise
that you are meeting Federal minimum standards, I think you put
the person who does not meet those standards—does not meet them for
perfectly legitimate competitive reasons—you put him at a disadvan-
tage.
I think that while the bill when carefully read does indeed preserve

your choices that the realistic ability to use those choices is greatly
handicapped by this heading in addition to the use of the word
"partial."
If we could count on getting the FTC to say we did not have to say

partial and could say labor, that would be a big improvement.
Senator Moss. Thank you very much, Mr. Day. We appreciate your

testimony and it certainly has been pertinent on the terms of the bill,
and we were very glad to have it.
Senator COOK. 'One last question. With the tremendous authority, at

least with the short smattering of remarks contained in title II that are
in S. 986, would you think that S. 984 would be necessary?
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Mr. DAY. You mean assuming that this bill with title II in it passed
without changes?
Senator COOK. That is correct.
Mr. DAY. This bill seems to pick up the three main things—you mean

the so-called Federal administration 
Senator CooK. I am talking about S. 984, the consumer class action

bill. Do you think there is sufficient latitude in 986 to give the FTC all
the authority it wants to regulate on consumer class actions and that
S. 984 really wouldn't be. necessary?
Mr. DAY. Well, the consumer class action bill that was being dis-

cussed over here last year gave the Federal Trade Commission author-
ity by rule to add to the list of things that could be a ground for con-
sumer class actions. I would certainly hope that if this bill or some
much modified bill passed that people would conclude it wasn't neces-
sary to have a class action bill. But I think that is a rather optimistic
view on my part.
Senator COOK. Thank you, Mr. Day.
Senator Moss. Thank you very much. We appreciate your testimony,

Mr. Day.
(The statement follows:)

STATEMENT OF J. EDWARD DAY, SPECIAL COUNSEL, CONSUMER ELECTRONICS GROUP,
ELECTRONIC INDUSTRIES ASSOCIATION, REPRESENTING CONSUMER ELECTRONICS
MANUFACTURERS

Mr. Chairman and Members of the Subcommittee, my name is J. Edward Day.
I am special counsel for the Consumer Electronics Group of the Electronic
Industries Association and I appear here representing the great majority of
manufacturers of consumer electronic products consisting of television, radios,
phonographs and tape equipment.
We appreciate the desire of the Subcommittee to grapple with the problem of

increased protection for consumers. We feel that the record of our industry on
concern for the consumer is good. Our goal is to produce a safe and well made
product available at a price which will be attractive to the customer.
Our industry represents about $5 billion of annual sales volume at the manu-

facturer's level, of which about $2.5 'billion is in television and $2.5 'billion in
other products. This would represent about $8 billion in annual sales volume at
retail.
There are about 90 million television sets in use in the United States today, of

which about 64 million are black and white and 26 million are color. Annual
sales are about 13 million television receivers, divided approximately evenly
between color and black and white. We estimate that there are 500 million units
in total of the four products we represent in American homes.
There are 14 domestic manufacturers of television receivers and about 10 major

importers who sell under their own label in this country. There are some very
large and some very small companies in this group, and many more small com-
panies who manufacture tape equipment, phonographs and audio components. The
companies we represent are intensely aware of the importance of consumer
satisfaction and fair treatment of the consumer.
We have in excess of 200,000 people employed in the manufacturing and related

aspects of the four products represented iby our Consumer Electronics Group.
Our business is unusual in a most important respect affecting consumers. Our
prices have been going down over the years instead of up. Retail prices of con-
sumer electronic products, even in this era of almost constant inflationary pres-
sure, have shown a dramatic decline since their nrst appearance in the Bureau
of Labor 'Statistics Consumer Price Index. Using the 1957-59 standard of 10G,
television was 125.7 in '1951, but for 1969, the average for television receivers was
80.1. There has been a similar trend for phonographs, radios and tape recorders.
We are an intensely competitive business not only 'among the American mann-
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facturers, but with foreign manufacturers who accounted for about 2.4 million
units of 'television receivers sold in the United States under foreign labels in 1969.
Some of the companies use a one-step distribution system where they sell di-

rectly to retailers. Others use a two-step system utilizing distributors. There are
approximately 20,000 full-line consumer electronic retailers who sell our products.
and perhaps another 20,000, such as general merchandise stores, which sell some
of our items.
In contrast to industries such as automobiles and gasoline, we have very little

in the way of the captive dealer in our business. Most of our retailers are selling
more than one manufacturer's product and the goods pass title when they go to
the distributor or directly to the retailer.
In our Group, we have a Consumer Affairs Council made up of executives of

many of the leading manufacturers. We have a full-time Consumer Affairs Co-
ordinator to work with the Council.
We have only a handful of customer complaints per month received by our

Group, and we send these for prompt handling by the organization most directly
involved.

Various ones of our members have embarked on their own programs of special
emphasis on consumer satisfaction. For many of them this has taken the form
of specialized consumer affairs departments with special responsibilities for con-
sumer information, consumer safety and product satisfaction.
I will first discuss the warrantly provisions of Title I of S. 986. We favor with-

out reservation guidelines designed to assure that warranties are in clear lan-
guage, that they are not too involved and legalistic, and that they are carried out
fully and fairly. The Federal Trade Commission already has a considerable
amount of authority in this area, and to the extent they do this obviates the
need for duplicating legislation.
Warranty provisions vary in our industry and different companies are con-

tinually offering new warranty provisions. This is because the warranty is a
major positive competitive aspect of this business. Often, for example, a war-
ranty for a television set as a whole is a parts warranty lasting for a period
up to one year. Often there is a separate parts warranty for the picture tube
which may run for as long as two years. Many consumer electronic companies
offer labor in their warranties but this is usually limited on television receivers
to ninety days. At frequent intervals, one company or another in our industry
announces a significant change in the warranties it will offer—all as part of
intense competition.
A broadening of warranty 'protection is not practical to an equal degree for

all companies. Small, or regional companies, may find it more difficult to pro-
vide extensive repair services. Some 'businesses have well organized repair fa-
cilities run by the manufacturer while other companies may depend upon their
distributors, retailers, or service agents for repair services.
We realize that S. 986 does not require that a warranty be given or that a

particular kind of warranty be given. There may be a "full" warranty or a
"partial" warranty or no warranty.
However, we submit that to expect a company to say or advertise that it

gives a "partial" warranty is like expecting the company to say or advertise its
product has an "incomplete" color reception or a "mediocre" sound clarity.
"Partial" is a negative word denoting that something should be included is in
fact not included. Last year in testimony favoring this "full" warranty or "par-
tial" warranty language, it was stated:
"Thus, consumers shopping for product reliability could differentiate 'between

reliable and less reliable products on the basis: (1) of the type of warranty
given—"partial" or "full", and (2) the duration of the "full" warranties."

S. 986 would put unjustified pressure on companies to use the so-called "full"
warranty rather than being able to continue to make reasonable business judg-
ments as to whether to offer only a parts warranty. This would be true despite
the fact the "full" warranty provisions would have to be so long and compli-
cated they would work against rather than toward what should be the prime
goal—simplification and brevity of warranty provisions.
The liberality of the warranty for a consumer product is a significant factor in

the price that must be charged for the product. The cost of providing a very

broad warranty could well make the product less competitive in the contest for

the consumer dollar. Any legislation which tends to make it necessary, as a
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practical matter, for manufacturers to increase their warranty protection and
to provide labor without charge is bound to increase the costs of the manufacturer.
The end result could be substantial increases in the price that the consumer pays
for the product.
If federal warranty legislation is passed and it creates uncertainty as to

what the additional cost to the manufacturer would be, the manufacturer, as
a matter of good business judgment, might well have to include additional
margin in his price to take care of these uncertainties. Eventually, these un-
certainties might be reduced by decisions of the courts or the Federal Trade
Commission. But during the early years, a manufacturer who decided to offer
a warranty would very probably have to raise his price.
His alternative, which he might follow, would be to offer no warranty at all.

This is a strong possibility. We believe that some manufacturers would conclude
they had to follow that course—of deciding to avoid offering any warranties
at all. Some might conclude that this would be the only practical out since longer
term warranties, including the cost of labor, together with unresolved uncertain-
ties as to warranty liability, would add far too much to the price of the product.
Particularly in the current posture of this industry, where sales are down,

it simply would not be feasible to make across-the-board price increases to pay
for radically expanded warranties. No one has to buy this kind of product. The
consumer electronics manufacturers are scrambling in competition with many
other industries for the consumer's hard pressed discretionary dollar. Even those
consumers who would keep buying if the prices go up might be motivated to buy
the smaller, less expensive models.
Not only might federal warranty legislation, as we see it working in this

industry, hurt the consumer by the possible efforts which might be made by
some manufacturers to avoid warranty protection entirely, but in addition
such efforts to avoid creating a warranty will inevitably result in the customer
being told less about the product when he buys it. Some manufacturers could,
as we see it, end up being confined to stating meaningless generalizations.
You may ask—why not offer everyone a service contract instead of a war-

ranty? But how is the customer better off as a result of the government deci-
sion to bring this about? 'Service contracts are offered today. But they are
offered not as a substitute for warranties—they follow the 'warranty.
Every time you reduce the choices and the variations and the chance for try-

ing to offer something different, you tend to squeeze out the small operators,
the less heavily financed operators, the less known operators, not only among
manufacturers but among retailers. Many retailers in a competitive field such
as this are able to stay in 'business by offering less service and appealing to
those customers who prefer to buy on that basis at a lower price.
Massive import competition, inflation and all the rest are doing enough already

to put a damper on the consumer electronics business. Our companies do not have
a large amount of unused money somewhere that will make it possible for them
to offer a lot more service without having it cost the customers an equivalent
amount.
I would now like to move from the concerns we have about the general con-

cepts to our concerns about the specific provisions of Title I.
We are concerned about the broad power of the Federal Trade Commission

under S. 986 to determine the manner in which the various requirements for a
warranty under Section 102 (a) are to be presented. We are particularly con-
cerned about what might be prescribed as to subsections (9) and (10) on legal
remedies. We can see the required description of available legal remedies turning
out to :be lengthy, complicated and highly negative in tone. We do not think
there should be an automatic or mandatory allowance for attorney's fees.
We respectfully suggest that as part of the analysis work on this proposal,

the committee staff prepare and make available for discussion a draft of a pro-
posed full warranty covering a color television receiver which they believe would
meet the intended requirements of Section 102(a) and Section 104. We realize
this wouldn't be binding in the event the bill becomes law. But we would like to
see about how many words might be required for some of these provisions. We
believe they would find such a draft would involve about as many words as
appear on the back of an airline ticket. We are convinced such a warranty would
be too elaborate to describe in an advertisement for the product.
We do not see how the manufacturer, without knowing the particular location

and circumstances, can be expected, under Section 102 (a) (11) to know and state
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the time at which the warrantor will perform his obligations. We do not see how
the manufacturer can be expected to know, under ,Section 102(a) (12), the period
of time within which repairs will be made.
We realize those requirements are also possible requirements under the Ad-

ministration Bill, which our Group finds generally acceptable, and we urge
reconsideration of those provisions in that bill.
We question the provision in Section 102 ( b ) of S. 986 authorizing the Federal

Trade Commission to determine the "manner and form in which information with
respect to any written warranty against defect or malfunction of a consumer
product or service" must be presented in advertising. The FTC already has
authority to proceed against false and misleading advertising. We doubt the
practicality of hearings designed to determine what sized print or which specific
words or phrases must appear in a particular advertisement.
A serious problem is presented by the requirement in Section 104(d) (2) of

S. 986 that the warrantor must cause the duration of the warranty to be dis-
closed to the consumer prior to the time of purchase. In the consumer electronics
business, as well as in 'many other types of business, the manufacturer has little
or no control over what the retail salesman discloses to the purchaser or when
he discloses it.
Consumer electronic products are frequently sold to distributors who in turn

sell the products to independent retailers. In this situation the manufacturer
would be unable to see that disclosure was made at the proper time. He could
be in violation of the law through no fault of his own.
'Section 107 should be amended by deleting or clarifying the words "Provided,

that such warrantor equitably compensates such designated representatives
* * *." We do not suggest that these representatives should not be compen-
sated for their work. However, over the years, manufacturers have developed
a variety of workable and satisfactory methods for compensating those who
make repairs under warranties. One method is for the manufacturer to pay
the repairer for each repair he must make. But another method is to allow the
distributor a specified dollar amount for every product sold to cover on an
averaging basis the cost of meeting 'warranty requirements. The distributor
passes this amount on to the dealer or service company. The dealer or service
company may actually make money on this arrangement if there is limited
need for warranty work to be done. The language quoted from Section 107
could substantially interfere with such workable arrangements already exist-
ing 'between manufacturers and their distributors and dealers.
The general purpose of the provision in Section 110(a) for establishment of

informal dispute settlement procedures is commendable. However, Section
110(d) should state that a person covered by a warranty or a service contract
must have afforded the warrantor or maker of the service contract a reasonable
opportunity to cure the problem prior to a court suit—not just to be eligible
to recover costs and attorney's fees—but to have standing to bring the suit.
This could be accomplished 'by taking the proviso out of subsection (d), plac-
ing it at the end of subsection (e), and rewording it as follows:
"Provided, that any person guaranteed, or protected by a service contract, in

order to be eligible to bring (or be a party to or be an indirect participant in)
a suit or proceeding under this Act, must have first afforded the maker (s) of
that warranty or service contract a reasonable opportunity to cure the breach."
A major concern to all those who provide warranties is the growing number

of State laws which impose a variety of new and onerous requirements. This
is another factor which may cause many to refrain from offering warranties.
This problem should be eliminated by revising 'Section 112(b) to read as
follows:
"The provisions of this Act supersede any and all laws of the states and po-

litical subdivisions 'thereof insofar as they may now or hereafter establish any
requirements or provisions with respect to warranties 'relating to consumer
products."
We realize this is a far-reaching provision, but such total preemption was

included by this Committee in the Radiation Control for Health and Safety
Act of 1968. The granting of warranties by national concerns is of the very
essence of federal commerce. The problem has, up to now, been dormant because
of the use of uniform laws by the states. But the various unrealistic state and
local laws and ordinances which are being pressed and sometimes passed mean
the applicable Uniform 'Commercial Code provisions are being superseded on a
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piece-meal basis. If there is to be a federal warranty law, it should provide
total preemption.
We fully support the idea of full and fair disclosure of warranties. We sup-

port legislation which would accomplish that objective.
Now I turn briefly to Title II of the bill which would greatly expand the

powers of the Federal Trade Commission. My discussion of Title II is brief
only because this is a different, major subject—not particularly related to
warranties and not in last year's version of this Senate warranty bill. To ade-
quately discuss Title II would require a separate, in-depth statement. Many of
the proposals in Title II have been fought over for years and repeatedly rejected
as unsound.

Title II should be a separate bill. It should have full hearings with a chance,
after plenty of notice, for testimony, for example, on behalf of parties involved
in pending FTC cases where some of these very same issues are being contested.
The proposals in Title II as to direct remedies and trade regulation rules, to
name just two examples, need the type of full consideration which was given
to class action proposals by Senate Committees in the last Congress.
On behalf of the Consumer Electronics Group, I want to express appreciation

for the opportunity to testify today.

Senator Moss. I understand that Mr. Alan Weber will present the
testimony for the Gas Appliance Manufacturers Association rather
than Mrs. Dunkel, and we would be glad to have Mr. Weber come
forward.

STATEMENT OF ALAN WEBER, COUNSEL, ON BEHALF OF THE GAS
APPLIANCE MANUFACTURERS ASSOCIATION, INC.

Mr. WEBER. Mr. 'Chairman and members of the committee, I am
Alan Weber, a member of the bar of the State of New York. It is
my privilege to appear before you today on behalf of the Gas Appli-
ance Manufacturers Association, Inc., to present the association's views
with respect to S. 986, the proposed Consumer Product Warranties
and Federal Trade Commission Improvements Act of 1971.
The Gas Appliance Manufacturers Association (GAMA) consists

of over 500 members who manufacture more than 90 percent of all
gas appliances and related equipment sold in the United States. Since
its beginnings in 1935, it has been both the voice of the gas appliance
industry before Congress and the public2 and an innovator in devising
effective methods and procedures to bridge the communications gap
between consumers and industry.
In early February 1970, under the sponsorship of GAMA, the

Association of Home Appliance Manufacturers, and the American Re-
tail Federation, a bold new communications concept to provide a chan-
nel for a consumer voice to industry was brought into being with the
creation of the Major Appliance Consumer Action Panel (MACAP) ,
whose chairwoman is Dr. Virginia Cutler, a distinguished educator
from Brigham Young University.
While GAMA and various of its staff members may be familiar to

you with your permission, I should like to digress for a few minutes to
briefly summarize my background.
Consumer product warranty legislation is not only an area of deep

concern to GAMA, but is also one in which by professional training,
background, and civic involvement, I have my own personal convic-
tions which coincide with those of GAMA.
For the past 51/2 years, I have been the antitrust, marketing, and con-

sumer legislative counsel for Carrier Corp. of Syracuse, N.Y. Carrier
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is a diversified industrial corporation which is principally engaged in
the manufacture and sale of a broad line of gas and electric air-condi-
tioning, heating, and refrigeration equipment.
From 1961 to 1965, I served as a trial attorney in the Division of

General Trade Restraints of the FTC.
In addition to my professional career

' 
I have been active in various

civic affairs which have related directly or indirectly to consumer
protection.
The whole area of consumer protection is one in which the problems

can be easily stated in broad, general terms. Unfortunately, to provide
equitable and fair solutions through specific and detailed legislative
enactments creates immense difficulties in effectively balancing the
legitimate interests of both the consumer and business communities.
Neither consumers nor businesses are monolithic entities. Their respec-
tive interests are not necessarily separate nor in opposition to one an-
other. A consumer statute which fails to astutely take these facts into
consideration may give birth to a condition which is worse than the one
sought to be resolved.
Consumer product warranty laws are not an exception to these gen-

eral observations. While GAMA believes that Federal consumer prod-
uct waranty legislation could fulfill a consumer need, we are of the
opinion that S. 986, in its present form, is defective and if not amended
may have the undesirable effects of-

1. Permitting the promulgation of varying and complex State and
local warranty laws. This would cause manufacturers' product war-
ranties not only to be different in each jurisdiction, but also to be re-
sponsive only to legislatiive command rather than the dictates of the
competitive marketplace and consumer needs;

2. Providing an impetus toward increased vertical and horizontal
concentration in all segments of the business community by imposing
unnecessary and costly burdens which may not be readily borne by
small viable business concerns; and

3. Creating confusion in the courts and among consumers as to the
meaning, purpose, and effect of a written product warranty.
Accordingly, we use this opportunity to bring to your attention

several areas in title I of S. 986 in which we believe changes are essen-
tial in order to avoid foisting the enumerated undesirable side effects.
Our comments basically in title I are directed to seven areas.
The first one is we urge that if the proposed statute becomes law, it

will in effect modify the pertinent warranty provisions of the Uni-
form Commercial Code which has been adopted in 49 States and the
District of Columbia. Such a partial modification by Federal statute
of a code which governs all commercial transactions in almost every
State in the Union will undoubtedly cause difficult interpretive prob-
lems. These problems will be further compounded by the fact that,
while utilizing terminology of the code, the bill does not use the defi-
nitions found in the code. If one of the overriding purposes of the bill
is to insure that consumers receive a clear expression of warranties
actually extended, we submit the confusion that will be generated by
the conflicting terms between this bill and the code will more than
offset any benefits which may be conferred by the bill. Therefore, we
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strongly urge that the bill be amended in such a manner as to adopt
not only the phraseology of the code but also its definitions.
Time does not permit a line-by-line analysis to point all inconsisten-

cies in this area. However, we will enumerate some of the more obvious
ones and request leave to submit before this record is closed, to be
incorporated as part of our statement, a marked-up copy of the bill
reflecting these changes as well as others.
Senator Moss. That is granted. You may submit that.
Mr. WEBER. Thank you, sir.
(The following information was subsequently received for the

record:)
GAS APPLIANCE MANUFACTURERS ASSOCIATION, INC.,

Arlington, Va., March 25, 1971.
Hon. FRANK E. Moss,
U.S. Senate, Washington, D.C.
MY DEAR SENATOR: Pursuant to the permission granted by the Subcommittee

for Consumers of the Senate Committee on Commerce at their hearing concern-
ing S. 986 on Monday, March 15, 1971, transmitted herewith for the Subcom-
mittee's consideration and for incorporation in the record is a marked-up copy
of Title I of S. 986 which reflects the recommended amendments proposed by
Gas Appliance Manufacturers Association, Inc. (GAMA) on said date.
GAMA did not make any specific proposals and comments to Title II of S. 986—

Federal Trade Commission Improvements; however, GAMA respectfully requests
the Subcommittee's record to indicate •that GAMA concurs in the comments
made in regard to Title II by George P. Lamb, General Counsel for the Associa-
tion of Home Appliance Manufacturers, on March 15, 1971, and favors:

1. Extension of the FTC's jurisdiction to include acts or practices "affecting"
commerce;
2. Authorization for the Commission to obtain preliminary injunctions to

restrain suspected violations of Section 5 of the FTC Act with the same built-in
safeguards as are provided by courts of equity ; and

3. Statutory approval formalizing only the rule-making procedures currently
utilized by the Commission.
While endorsing the aforementioned three concepts, GAMA has grave concern

over the phraseology utilized in Title II of S. 986 which goes far beyond accom-
plishing these ends. GAMA believes that insufficient time was provided to ade-
quately brief and prepare its views in regard to Title II, as well as the Adminis-
tration's proposals which are embodied in S. 1219 which GAMA supports.
Accordingly, GAMA strongly and urgently recommends that Title II be deleted
from S. 986 and incorporated in a separate and distinct bill in order to pro-
vide for a more adequate and equitable opportunity to present its opinions in
regard thereto. If such an opportunity is provided, GAMA will be prepared to
offer for the Subcommittee's consideration specific substantive constructive
amendments.

Very truly yours,
ALAN H. WEBER,

On behalf of GAMA; Attorney, 'Carrier Corporation.



151

PROPOSED REVISIONS TO TITLE ONE OF S. 986 SUBMITTED FOR
CONSIDERATION BY THE GAS APPLIANCE MANUFACTURERS
ASSOCIATION

A BILL
To provide minimum disclosure standards for written consumer

product warranties against defect or malfunction; to define
minimum Federal content standards for such warranties; to
amend the Federal Trade Commission Act in order to im-
prove its consumer protection activities; and for other pur-
poses.

1 Be it enacted by the Senate and House of liepresenta-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Consumer Product War-

4 ranties and Federal Trade Commission Improvements Act

5 of 1971."

11
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2

1 TITLE I—CONSUMER PRODUCT WARRANTIES

2 DEFIN IT1OiS

3 SEC. 101. For the imposes of this Act—
The term "consumer goods" means all things

4

5

6

(including specially manufactured oods) which are

movable at the time of identification to the contract

for sale which are used or bought for use primarily
7

8

9

10

for personal, family or household purposes.
. .

term does not include money in which the price is to
: !

be paid, investment securities and things in
LZ:

'

action.
11 -ftetkR441,..#0444fig-Hwwe-thfrn-44r-

"express written warranty"
12 (2) An ‘404444346-4444:r4444: is created as follows:

the
13 (a) AnwyXCe-in' ation of fact. or promise made by-ft..

seller buyer the
14 -Fottoplied.- to the -ptifolose*- which relates to -a. con-

goods
15 sumer-proflooti-or-iieilvioe and becomes part of the basis of

16 the bargain creates an express warranty that the con-
goods

17 sumer prefloot-of-ge.r4444e shall conform to the affirmation

18 or promise.
written the goods

19 (b) Any/description of* consumer ps3/4+Ekietr which

20 is made part of the bargain creates an express warranty
goods21 that the consumer for-€41kiet, shall conform to the

22 description.

23 (c) Any sample or model which is made part of
written

24 the basis of the/bargain creates an express warranty
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3
goods

1 that the consumer product shall conform to the sample

2 or model.
written

3 It is not necessary to the creation of an express/warranty
seller "warrant"

4 that the pp1ier use formal words such as "warranty" or
"guarantee"

5 "guaranty" or that he have a specific intention to make a
the written

6 warranty, butiaa affirmation merely of the value of the con-
goods

7 sumer pre4444-er--ROP.44?* or a statement purporting to be
seller's

8 merely the 4444.04444 opinion or commendation of the con-

goods .
9 sumer pr44140,-4F-s.e.P.444e does not create a warranty.

"Buyer" a person who buys or

10 (3) "Rwohoger" means tho-first-buyor-a,t,--r-otail-ef-im+y
contracts to buy at retail consumer goods.

11

12

:

13

14 ti44344.4f-th4a-war.rauty.

- • s

15 (4) "Reasonable and necessary maintenance" consists

16 of those operations which the person guaranteed reasonably

17 can be expected to perform or have performed which are
goods

18 necessary to keep any consumer fer4miloot operating in a pre-

19 determined manner and performing its intended function.

20 (5) The term "repair" may at the option of the war-

21 rantor include replacement with a new, identical, or equiva-
goods or component part thereof. 

22 lent consumer proactuatx
a the option of the warr-

23 (6) The term "replacement"-oa include he refund- antor

goods

24 ing of the actual purchase price of the consumer pfedeet less
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4

1 reasonable depreciation based upon actual use if the war-

2 rantor is unable to effect replacement and repair is not pos-

3 sible or cannot be timely made -ii-tila-paauaa-g.404444444,4

4

5 mawat.
"Seller"

6 (7) "giitiolief" means any person (including any part-
who sells or contracts

7 hership, corporation, or association) ezgage.4.414-the-1444444ess
to sell consumer goods or who is engaged in the business

8 t

of making consumer goods available to buyers,
9 €14444414iL4F4Rdifee,t4y. directly or indirectly.

seller10 (8) "Warrantor" means any guff:4444g or other third
written

11 party who gives or offers to give an express !warranty

12 (guaranty).

13 (9) The term "warranty" includes guaranty, and to

14 warrant is to guarantee.

15 (10) The term "without charge" means that the war-

16

either

rantor (s) cannot assess the person guaranteed for any costs

17 the warrantor or his representatives incur in connection with

18 the required repair or replacement of a warranted consumer
goods

19 p444144. The term does not mean that the warrantor must

20 necessarily compensate the person guaranteed for incidental
21 expenses. However, if any incidental expenses are incurred

22 because the repair or replacement is not made within a rea-

23 sonable time or because the warrantor imposed an unreason-

24 able duty upon the person guaranteed as a condition of se-

25' curing repair or replacement, then the person guaranteed
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5

1 shall be entitled to recover such reasonable incidental ex-

2 penses in any action against the warrantor.

211 If the warrantor or his representative has designated a 

2B facility at which repair or replacement is to be 

2C performed and, due to the nature of the consumer goods, 

2D to require their return at buyer's expense would be 

2E unreasonable or if the buyer desired repair or replace-

2F ment at the place wherein the consumer goods are located,

2G the warrantor or his representative may require the

2H buyer to pay reasonable transportation expenses and any

21 other additional labor charges which would not normally

2J be incurred by the warrantor or his representative if 

2K the buyer had returned the consumer goods to the

2L designated facility; PROVIDED THAT, said fact is 

2M conspicuously disclosed in the warrantor's or his 

2N representative's express written warranty statement. 
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4

6

7

8

9

10

11

12

1;3

14

15

16

17

18

19

20

21

22

23

24
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5A

DISCLOSURE REQUIREMENTS

SEC. 102. (a) In order to improve the adequacy of in-

formation available to consumers, prevent deception, and im-
goods

prove competition in the marketing of consumer 10.04444101,
seller goods

any -vapplior warranting .& consumer product in writing

against defect or malfunction shall fully and conspicuously

disclose in simple and readily understood language the terms

and conditions of said warranty pursuant to any regulations

issued by the Federal Trade Commission under procedures

specified in subsection (I)) of this section. Such regulations

may require inclusion in the written warranty of any of the

followings items among others:

(1) The clear identification of the names and ad-

dresses of the warrantors.

(2) Identify of the party or parties to whom the

warranty is extended.
consumer goods

(3) The pradiasts.or parts covered.

(4) A statement of what the warrantor will do in

the event of defect or malfunction—at whose expense—

and for what period of time.

(5) A statement of what the person guaranteed

must do and expenses he must bear.
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6

(6) Exceptions and exclusions from the terms of

2 the warranty.

(7) The 444ep.imfrstoto procedure which the person

4 guarani eed should take iu order to I danin perf()rmanee

5 of any obligation under the warranty, including the

identification of any class of persons authorized to per-

7 form the obligations set forth in the warranty.

8 (8) The availability of any informal dispute settle-

9 ment procedure for any warranty dispute.

10 (0) A logal

11 t

12 .44441-0141..feawiioisiiiii.44414-weiffolitAy.

13

14

15

1(i

17

18

19

20

21

: : •

4mayaLiewg,

• • e

:

22 -wafffifity.
(9) consumer

23 (•i-4) The characteristics or properties of the p4-
goods,

24 444g, or parts thereof, that are not covered by the

warranty.

60-158 0 - 71 - 11
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7
..3404)

1 
.)

The elements of the warranty in words or

2 phrases which would not mislead reasonable men as to

3 the nature or scope of the warranty.

4 (b) The Federal Trade Commission is authorized to

5 determine in accordance with section 553, title 5, United

6 States Code, upon a public record after opportunity for an

7 agency hearing structured so as to proceed as expeditiously

8 as practicable, the manner and form in which information

9 with respect to any written warranty against defect or mal-
ti_immaice

10 function of .consumer 
lazzoa r

rconsumer shall be dearly and

11 conspicuously presented or displayed so as not to mislead
buyer

12 the reasonable, average pie•p&agopr-when such information is

13 contained in advertising, labeling, point-of-sale material,

14 or other representations in writing. Nothing in this Act shall

15 he deemed to authorize the Commission to prescribe the
goods

16 duration of warranties given or to require that a—p.=4mA or

17 any of its components be warranted.

18 DESIGNATION OF WARRANTIES

sellgr
19 Sw. 103. (a) Any.sappUer warranting er-gctiamateeitig

goods
20 44. consumer preatiot in writing against defect or malfunction

21 shall clearly and conspicuously designate such warranty in

22 the following manner unless exempted froms doing so by the

23 Federal Trade Commission pursuant to section 109 of this

24 Act:

25 (1) If the written warranty incorporates the Federal
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•

1 minimum standards for

2 of this Act, then it shall
and labor

3 / (statement of duration)

4 similar meaning.

8

warranty set forth in section 104
"parts

be conspicuously designated a "itt44
words or phrases,, 

warranty, guaranty, or weirol 01-

5 (2) If the written warranty does not incorporate the

6 the Federal minimum standards for warranty set forth in

7 section 104 of this Act, then it shall be conspicuously desig-
"par ts only" words or phrases

8 nated a "partial" warranty, guaranty, or 44444- of similar

9 meaning.

(b) Statements or representations such as expressions

11 of general policy concerning customer satisfaction which are

12 not subject to any limitations are excluded from sections

13 102, 103, and 104 of this Act but shall remain subject to

14 the provisions of the Federal Trade Commission Act and

15 requirements in subsection (c) of section 110 of this Act.

• 16 FEDERAL MINIMUM STANDARDS FOR WARRANTY

17 (GUARANTY)

seller
18 SEC. 104. (a) Any.bmameliier warranting consumer

goods
19 mots in writing against defect or malfunction must undertake

20 at a minimum the following duties in order to be deemed to

21 have incorporated the Federal minimum standards for

*-2 warranty:

23 The duties-

24 (1) to repair, or replace if repair is not possible or
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9

1

2

3

4

5

6

7

8

9

10-

11

12

13 costs passed on to the ) shall be weighed against

14

15

16

17

18

19

20

21

cannot be timely made, any malfunctioning or defective
consumer goods or any part or component thereof; 

warranted pxoduat+,

(2 ) within a reasonable time; and

(3) without charge.

In fulfilling the above duties the warrantor shall not

impose any duty other than notification upon any person

guaranteed as a condition of securing repair or replacement
good

of ttny malfunctioning or defective consumer proa4a9# unless

the warrantor can demonstrate that such a duty is reasonable.

In a determination of whether or not any such additional

duty or duties are reasonable, the magnitude of the economic

burden necessarily imposed upon the warrantor (including
buyer

the magnitude of the burdens of inconvenience and expense

failure to provide reasonable and necessary maintenance)

(b) The above duties extend from the warrantor to the
buyer

-pwelatager.

(c) The performance of the duties enumerated in sub-

section (a) of this section shall not be required of the war-

rantor if he can show that damage while in the possession

of the person guaranteed or unreasonable use (including

22 failure to provide reasonable and necessary maintenance)
consumer goods

23 caused any warranted iacuiluat to malfunction or become

24 defective.
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10

1 (d) Disclosure requirements-

2 (1) When making a warranty in writing against defect

3 or malfunction which incorporates Federal minimum stand-
"parts and labor

4 ards, the warrantor shall cause it to be labeled a "WI (state-
words or kihr as es

5 ment of duration) " warranty, guaranty, or wort' of

6 similar meaning.

7 (2) The disclosure requirements and Commission au-

8 thorization in section 102 of this Act shall apply to any

9 warranty in writing against defect or malfunction of 44, con-
goods

10 sumer -pr4414444, which incorporates Federal minimum stand-

11 ards: Provided, however, That it shall be mandatory for the

12 warrantor issuing written warranty in compliance with

13 Federal minimum standards to cause the disclosure of the

14 duration of the warranty period measured either by time

15 or by some relevant measure of usage such as mileage to the
buyer at the time of purchase.

16 pki kowlegiox4041104inio_044,15441,1460.

17 FULL AND PARTIAL WARRANTING OF A

18 CONSUMER PRODUCT

19 SEC. 105. Nothing in this Act shall prohibit the selling
goods parts and labor parts only

20 of MP consumer Fore41444 which has both/foil andipaftitil war-

21 ranties if such warranties are clearly and conspicuously dif-

22 ferentiated.

23

24

SERVICE CONTRACTS

SEC. 106. Nothing in this Act shall be construed to pre-
seller

25 vent a -sattlior from selling a service contract to the -par-
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11
buyer

1 -OlitIN* in addition to or in lieu of a warranty if such con-

2 tract fully and conspicuously discloses in simple and readily

3 understood language the terms and conditions.

4 DESIGNATION OF REPRESENTATIVES

5 SEC. 107. Nothing in this Act shall be construed to

6 prevent any warrantor from designating representatives to

7 perform duties under the warranty: Provided, That such

8 warrantor equitably compensates such designated representa-

9 tives, but no such designation shall relieve the warrantor of

10 his direct responsibilities to the person guaranteed or make

11 the representative a cowarrantor.

12 LIMITATION ON DISCLAIMER OF IMPLIED WARRANTIES

13 SEC. 108. (a) T-Itcrc shall be no—eittfess—gselaimor—of

14

15

16 by a 
flupp• in 

• •

(a) Nothing in this Act shall prevent the 

13A seller from disclaiming implied warranties which are 

13B inconsistent with his expressed written warranty provided 

13C that said limited disclaimer is set forth in clear and 

13D unmistakable language and prominently displayed on the 

13E face of the warranty and provided further that said 

13F limited disclaimer is not unconscionable.

" ! :! • :.•• : . . •



163

17

18

19

20

21

22

23

24

25

11A

(b) For purposes of this Act, implied warranties may

be limited in duration to the duration of an express warranty

of reasonable duration, if such limitation is conscionable and

is set forth in clear and unmistakable language and promi-

nently displayed on the face of the warranty.

FEDERAL TRADE COMMISSION

SEC. 109. In addition to the authority given in sections

102 and 104 of this Act pertaining to disclosure, the Federal

Trade Commission is authorized to establish rules pursuant
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
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to section 553, title 5, United States Code upon a public

record after an opportunity for an agency hearing structured

so as to proceed as expeditiously as practicable, to define

in detail the duties set forth in subsection (a) of section 104

of this Act and their applicability to warrantors of different
goods "parts and labor"

categories of consumer pigibuats with ̀ lair warranties and

to determine when a warranty in writing against defect or
"parts and

malfunction does not have to be designated either "fa
labor "parts only'

(statement of duration) " or 1:paitioiv in accordance with

section 103 of this Act.

REMEDIES

SEC. 110. (a) Congress hereby declares it to be its

policy to encourage warrantors to establish procedures

whereby consumer disputes are fairly and expeditiously

settled through informal dispute settlement mechanisms. Such

informal dispute settlement procedures should be created by
sellers
S41144408 in cooperation with independent and governmental

entities and should be supervised by some governmental or

other impartial body.

(b) It shall be a violation of section 5(a) (1) of the

Federal Trade Commission Act (15 U.S.C. 45 (a) (1) ) for

any person (including any partnership, corporation, or asso-

ciation) subject to the provisions of this Act to fail to comply

with any requirement imposed on such person by or pursuant
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13

1 to this Act or to violate any prohibition contained in this

2 Act.

3 (c) (1) The district courts of the United States shall have
seller

4 jurisdiction to restrain any sapplier from making a deceptive
goods

5 warranty with respect to 41, consumer paiulact—or—goarAiiee in

6 an action by the Attorney General or by the Commissioneii or

7 by any of its attorneys designated by it for such purpose.

8 The court may, pursuant to the general standards govern-

9 ing the issuance of injunctions in civil actions, at any time

10 grant such injunctive relief as it deems appropriate. When-

ever it appears to the court that the ends of justice require

12 that other persons should be parties in the action, the court

13 may cause them to be summoned whether or not they reside

14 in the district in which the court is held, and to that end

15 process may be served in any district.

16 (2) For the purposes of this subsection, a "deceptive

17 warranty" means: (i) a guaranty or warranty that contains

18 an affirmation, promise, description, or representation that

19 is either false or fraudulent, or that, in the light of all of the

20 circumstances, would mislead a reasonable man exercising

21 due care; or fails to contain information that is necessary, in

22 light of all of the circumstances, to make the guaranty or

23 warranty not misleading to a reasonable man exercising due

24 care; and (ii) a guaranty or warranty created by the use of

25 such terms as "guaranty" or warranty", if the terms and
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14

1 conditions of such guaranty or warranty so limit its scope

2 and application as to deceive a reasonable man.

3 (d) If any person guaranteed erpoteeted-4-a-sestiee,

4 contract shall finally prevail in any suit or proceeding for
a written express warranty or5 breach of am-em+Fo,sfi-or implied warranty -er-SQ.P444i1-6014#41,44

goods
6 obligation on* consumer pr4A444t, he shall be allowed by the

7 court of competent jurisdiction to recover as part of the judg-

8 ment a sum equal to the aggregate amount of cost and ex-

9 penses (including attorneys' fees based on actual time ex-

10 pended) determined by the court to have been reasonably

11 incurred by such person guaranteed 4r---px4toote41-loy-a-sepyiee

12 00Retr44,44-for or in connection with the institution and prose-

13 cution of such suit or proceeding unless the court in its dis-

14 cretion shall determine that such an award of attorneys' fees
before any person 15 would be inappropriate: Provided, That aa3L-per44414.,gatarazi-

16 te4444.4.

17

18
15A

1513

15C

•

guaranteed may utilize any or all of the remedies 

provided by this Act, he shall be required to: (i) 

Notify the seller alleged to have employed or

15D committed methods, acts or practices declared unlaw-

15E ful by this Act of the particular alleged violations 

15F within 30 days or more before commencement of an

15G action pursuant to the provisions of this Act; and, 

. 15H (ii) Demand that the seller correct, repair, replace 

151 or otherwise rectify the consumer goods or services 
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14A

15J alleged to be in violation of this Act. Such 

15K notice shall be in writing and shall be sent by 

15L certified or registered mail, return receipt requested,

15M to the last known principal business location of 

15N seller. No action by the person guaranteed under 

150 this Act may be maintained if an appropriate correct-

15P ion, repair, replacement or other remedy is given or

150 agreed to be given to the buyer within 30 days after

15R receipt of the aforementioned notice. 

seller

19 (e) Any person damaged by the failure of a Skiipti4441P to
a written express warranty

20 comply with any obligations assumed under 4144-03*pfet38—er or

21 implied warranty 4C-86f-V4i14i../i444461414 subject to this Act may

22 bring suit in an appropriate district court of the United

23 States subject to the juridictional requirements of section

24 1331, title 28, United States Code, or in any State or District

25 of Columbia court of competent jurisdiction.
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1 SAVING PROVISION

2 SEC. 111. Nothing contained in this Act shall be con-

3 strued to repeal, invalidate, or supersede the Federal Trade

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Commission Act (15 I.S.C. 41 et seq.) or any statute

defined therein as an antitrust Act.

SCOPE

&lc. 112. (a) The provisions of this Act and the powers

granted hereunder to the INNierEd Trade Commission and

Attorney General shall extend to all sales of consumer
goods
pr.edooto-ond-ooraoises• affecting interstate commerce.

No state or political subdivision of a state 
(b)

shall have any authority either to establish or continue 
••••••• •1111 ' • :."" :

in effect any labeling, disclosure or other requirements 

with respect to consumer product warranties. 

SEPARABILITY

Sm. 113. If any provision of this Act is declared un-

constitutional, or the applicability thereof to any person or

circumstance is held invalid, the constitutionality of the

remainder of the Act and the applicability thereof to other

persons and circumstances shall not be affected thereby.

EFFECTIVE DATE

SEC. 114. (a) Except for the limitations in subsection

(b) of this section, this Act shall take effect six months

after the date of its enactment but shall not apply to con-
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16
goods

sumer pfedasti; in the stream of commerce prior to such date.

(b) Those requirements in this Act which cannot be

reasonably met without the promulgation of rules by the

Federal Trade Commission shall take effect six months after

the final publication of such rules: Provided, That the Fed-

eral Trade Commission, for good cause shown, may pro-
sellers

vide designated classes of fRipplieps up to an additional six

months to bring their written warranties into compliance -

with rules promulgated pursuant to this Act.

(c) The Federal Trade Commission shall promulgate

rules implementing this Act as soon as possible after enact-

ment but in no event later than six months after the date

of enactment.
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Mr. WEBER. In this connection, in the interest of time, I would liketo point out some of the points we make under this topic.
One, we urge the adoption of the term "consumer goods" in lieu of"consumer product" throughout the bill. "Consumer goods" would bedefined to mean:
All things, including specially manufactured goods, which are movable at thetime of identification to the contract for sale which are used or brought for useprimarily for personal, family or household purposes. The term does not includemoney in which the price is to be paid, investment securities and things in action.
This definition conforms to the definition found in sections 2-105and 9-109 of the Uniform Commercial Code.
We would also ask to modify the definition of an express warrantyin section 101(2) to the definition found in section 2-313 of the Um-form Commercial Code.
We would also like to ask your consideration of the term "pur-chaser," change the term "purchaser" to "buyer" and "supplier" to"seller."
I refer to my text on those particular definitions.
There are other areas of defined terms in the statute that we wouldlike to bring to your attention.
The two stated purposes of title I of the bill are:
(a) To provide minimum disclosure standards for written consumer productwarranties against defect or malfunction; and
( b ) To define minimum Federal content standards for such warranties.
The whole thrust of the bill is directed at correcting claimed abusesin written product warranties. However, section 101(2) which definesthe express warranty, appears to include oral as well as written expresswarranties. We believe this to be an oversight in the bill and recom-mend that the section be amended to refer to written express warran-ties and thereby eliminate any ambiguities created by this omission.Section 101(5) defines the term "repair" to include replacement"with a new, identical or equivalent consumer product." The questionraised in this definition is: Does the supplier have to replace the whole"product" if repair can be accomplished by replacing only a com-ponent part thereof? In order to resolve this ambiguity the term "re-pair" should be defined as follows:
The term "repair" may at the option of the warrantor include replacementwith a new, identical or equivalent consumer product or component part thereof.
'Section 101(6) 'defines "replacement" to include at the option of theperson guaranteed a refund of the actual purchase price less reasonabledepreciation based upon actual use. The difficulty with this require-ment is twofold:
First, all products contain various distributive markups from thesupplier to the consumer. A refund to the consumer would requirethe supplier to refund not only what he received but also markupsreceived in the chain of distribution. Second, the defined term has moreapplicability to shelf items or free-standing appliances which are notincorporated as .a component part of 'a system. The mandate of thedefined term. raises serious problems in regard to a newly installedheating or air-conditioning system. The buyer in this instance buysan installed system which includes numerous component parts such asa furnace, condensing unit, coil, et cetera, plus installation labor. No at-
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tempt is made in the contract of purchase to allocate costs to each
individual component. If the furnace in the system proves deffective,
and the consumer wants a refund, how much is he entitled to receive?
In view of these equivocations, we urge either elimination of the 

iterm or amendments n the term which would make refund of the
purchase price at the option of the warrantor. Such a modification
would be consistent with the definition of "repair" in section 101(5).
Next, we want to move also to the term defined in section 101 of

"without charge" which is in section 101(10). It is a key definition in
that it is one of the three Federal minimum standards specified for a
full warranty in sections 103.(a)(1) and 104. As defined, the term
would appear to impose upon the warrantor the obligation to fix even
small portable appliances such as a radio, toaster, etcetera, at the home
of the consumer without being able to charge for transportation ex-
penses and other related expenses which would not be incurred if the
item had been returned to a repair facility. To impose this burden upon
such a small item would be unconscionable. Accordingly, we urge the
adoption of an amendment to that section which is incorporated in my
prepared text.
We next would like to move to our recommendations concerning

modification of the disclosure requirements in the bill.
Section 102(a) requires suppliers warranting a consumer product

to fully and conspicuously disclose in simple and readily understood
language the terms and conditions of said warranty pursuant to any
regulations issued by the Federal Trade Commission under the pro-
cedures established in 102(b). The subsection then enumerates 14 spe-
cific disclosure requirements which the Commission can regulate.
In view of the broad powers of the Commission under the Federal

Trade Commission Act and the introductory paragraph of this section,
we do not believe the itemization of the 14 points is either necessary
or desirable and accordingly would recommend their deletion from
the bill. However, if it were deemed that some itemization be retained
in the bill, we would suggest the modification of subsection (a) (7)
by the deletion of the words "step by step" and the complete exclusion
of section 102 (a) (9) through (12).

Subsections (a) (9) and (10) pertain to a recital of legal remedies
and a statement that if the person guaranteed pursues his legal re-
course, he may recover costs and attorney's fees. These two items are
traditionally the responsibility of the legal profession. It would be
impossible for a supplier to enumerate all possible legal remedies in

every single State of the Union which are available to the consumer.
Furthermore, the provision may have the effect of placing business

corporations in the position of practicing law.
Subsections (a) (11) and (12) would require the warrantor to

specify the exact time he will perform. It would be impossible for any

warrantor to definitely specify such a time due to such varying factors

as the location of a consumer's home, unavailability of servicemen,

nature of the defect, and unavailability of spare parts over which the

supplier may have no control.
We would like to now move in our suggestions for change in the

modification of the designation of warranties and the Federal mini-

mum requirements.
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Sections 103 and 104 of the bill establish two classes of warranties:"full" and "partial." We do not believe any necessity can be demon-strated for such a two-tier classification. If part of the objectives ofthe bill is to "prevent deception and improve competition" we submitthat the terms "full" and "partial" as defined in the bill are deceptiveand will impair competition. The terms do not adequately take intoconsideration the realities of the marketplace.
The terms used in the appliance industry are "parts and labor" and"parts only" warranty. Under both 'warranties, the manufacturer pri-marily warrants the main component parts of the products which ifproved defective would constitute a major expense item for the con-sumer. If the manufacturer offers labor in connection with his partswarranty the consumer will not incur an enormous repair bill. Underthe definition of a full and partial warranty in the bill, such a war-ranty would be classified as "partial" even though it adequately pro-tected the consumer.
The term "partial" has a derogatory meaning by conferring theerroneous impression that a manufacturer who offers a partial war-ranty has a product which is inferior to a product carrying a fullwarranty which may not in fact be true. A small manufacturer whomakes a better and more reliable product than his large competitorsbut is financially or operationally unable to offer a full warranty willbe adversely affected.
As earlier noted, we are of the opinion that the "repair or replace-ment" requirement under a "full" warranty be performed literally"without charge" is an unconscionable burden. It is unconscionablefor the manufacturer of portable appliances which can readily be re-turned to a service center as well as for the manufacturer of free-standing appliances or products which are installed as componentparts of a system such as heating or air conditioning systems.Accordingly, we recommend either one of the following modifica-tions of the bill:
One, delete sections 103(a) (1) and (2) and conform sections 104and 105 to reflect the elimination of the terms "full" and "partial"warranties; or
Two, change the designation of "full" and "partial" warranties toread "Parts and Labor" and "Parts 'Only" warranty in sections 103,104, and 105 and in all other provisions of the bill utilizing theterminology and amend the definition of "without charge" in section101(10) .
In connection with the above alternatives, we would strongly recom-mend the adoption of two other amendments to section 104:'One, add after the word "product," line '2 of page 9 of the bill, thephrase "or any part or component thereof" in order to avoid the con-fusion as to whether the manufacturer has to replace the whole asdistinguished from only a part thereof.
Two, change the phrase "prior to the time of purchase," in line 16of page 10 of the bill, to read "at the time of purchase." As now written,the manufacturer may be subject to the prohibitions of the bill if he didnot give the consumer a copy of the written product warranty "prior tothe time of purchase." If such a requirement is retained in the bill, thiswould place an impossible burden upon mass manufacturers who pack
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their warranties with their products. The existing procedure currently
insures that the purchaser obtain a copy of the warranty at the time
of purchase. There is no known procedure that could insure that the
purchaser will physically receive the written warranty before purchase.
Our point five concerns our suggested modifications to the limita-

tions of a disclaimer om implied warranties.
Section 108 (a) prohibits the disclaimer of implied warranties. Tra-

ditionally manufacturers have disclaimed all implied warranties in
their express warranties. This device is used primarily to disclaim
responsibilities and obligations over which they have no control.
For example, a completely installed heating, air conditioning, air

humidification and air cleaning system consists of 2)3 or more installed
component parts such as a thermostat, furnace, cooling coil, supply
diffusers, electronic air cleaner, etc. The components used in the system
may be supplied by 10 or more manufacturers. The components are
supplied not to the consumer but to an installing dealer who designs,
sizes, and installs the system. The installing dealer is in effect the manu-
facturer over whom the individual component suppliers have no con-
trol.
In view of the fact that the products are installed in residences by

parties over which the supplier has no control, it is not reasonable that
the supplier should have any responsibility for acts or omissions of the
installer which result in failure of the products.
A unit may perform in accordance with its rated characteristics,

but be installed under circumstances where it does not provide the level
of heating, air-conditioning, or humidification expected by the con-
sumer. This result can arise from a variety of reasons, including the
installation of an undersized unit, inadequate or defective related
equipment, improper venting or other installation work, and a number
of other possibilities. When a consumer receives such installed prod-
ucts, he might naturally assume that the product would provide the
requisite degree of heating or cooling: that is, be fit for the purpose for
which it is installed. While the supplier could or should be held to the
standard of performance of the product which he has expressed, he
cannot be reasonably held to the requirement that the goods will be
fit to provide the level of heating or air-conditioning which is expected
by the consumer. Accordingly, the supplier of the installed goods must
reasonably be in a position to disclaim implied warranties which are
inconsistent with the express warranty without any adverse inference
that the goods are not warranted by the supplier to the full extent
which 

i 
maybe reasonable.

If theres a reasonable alternative to a complete abolition of implied
warranties, this fact should be incorporated in the bill. We believe there
is such an alternative and accordingly we recommend that section
108 (a) be amended to read as follows:
"Nothing in this act shall prevent the supplier from disclaiming im-

plied warranties which are inconsistent with his express written war-
ranty provided that said limited disclaimer is set forth in clear and
unmistakable language and prominently displayed on the face of the
warranty and provided further that said limited disclaimer is not
unconscionable."
Our sixth point pertains to the modification of remedies.

60-458 0-71---12
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Remedies under the bill are set forth in section 110. In order to
obviate frivolous suits and suits which may be brought about by mis-
understandings, we believe that the "Remedies" provision of the bill
should incorporate the requirements of the Uniform Commercial Code,
namely:

Written notification by the consumer to the supplier of the al-
leged defect;
Demand for performance and a reasonable time in which to per-

form or settle the dispute.
We have provided in our prepared statement a suggestion along

those lines.
Our seventh and final point pertains to the proposed amendment to

the scope of the bill.
Under section 112(b) only labeling, disclosure or other requirements

of the State which are inconsistent with those set forth in the bill shall
not be applicable. The limited Federal pre-emption in this bill will
permit the enactment of more stringent State and local laws, and, in
addition, generate years of litigation to determine which State and
local laws and provisions thereof are "inconsistent" with the Federal
law. Furthermore, manufacturers wil be forced to have a multiplicity
of warranties for the same product instead of one uniform national
warranty which fully and conspicuously discloses in simple and read-
ily understood language the terms and conditions of the warranty.
Our predictions are not ones obtained from crystal ball. On

March 1, 1971, the Song-Beverly Consumer Warranty Act went into
effect in California. The requirements for an express warranty under
the Song-Beverly Act are different than those specified in S. 986; how-
ever, we do not believe there is a single attorney who could with any
degree of accuracy, determine whether this act is so totally "inconsist-
ent" with S. 986 as to render it null and void. There are several States
considering comparable laws.
If the consumer, as the President enunciated in his Executive Order

11583, has:
The right to make an intelligent choice among products and services; and the

right to accurate information on which to make a free choice;
complete Federal preemption of State and local laws is required in
this bill. Therefore, we strongly recommend that section 112(b) be
amended to read:
No state or political subdivision of a state shall have any authority either to

establish or continue in effect any labeling, disclosure or other requirements with
respect to consumer product warranties.

I might add in connection with the Song-Beverly bill that it does
provide for sale of goods "as is," and one corporation has taken that
particular course of action. However, the requirements for selling
goods "as is" under the bill are very specific, and I am sure that any
court in interpreting that law will construe a manufacturer selling
goods "as is" very strictly so that it almost becomes an impossible
burden for a manufacturer to do that.
In conclusion? I would like to state that the gas appliance and equip-

ment industry is, as I pointed out earlier, in favor of Federal war-
ranty legislation which assures the purchaser complete information on
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the positive terms of the product warranty and conspicuous notification
of any disclaimers of implied warranties of merchantability and
fitness.
We are also firmly of the opinion that reasonable assurances should

be given the purchaser that the terms of the warranty will be fully
met.
When the Federal law requires full disclosure of all warranty terms

including disclaimers, and provides effective enforcement, pre-emption
of State and local laws is in order. Only through complete pre-emption,
as outlined above, can chaos be avoide,a. in the 'writing and enforcement
of warranties applicable in all '50 States.
We do not have at this time any statement concerning title 2 of the

bill, but we generally favor the comments that have been presented to
you today.
Senator Moss. Thank you, Mr. Weber for your presentation of this

statement for the Gas Appliance Manufacturers Association.
I gather from your statement, the end thereof, that you might very

well welcome some Federal legislation if it carries the pre-emption
with it because of what is going on in some of the 'States, is that right?
Mr. WEBER. Yes, sir.
Senator Moss. In fact, your recommendation is very strong that the

States be fully pre-empted from doing anything in this field if the
Federal Government establishes the standards and the requirements?
Mr. WEBER. Yes, sir.
Senator Moss. On your various points that you made, I have noted

them carefully, and I think some of them are perhaps provided for
in the legislation, but I want to assure you that we will look at them
very closely, because if the legislation, the language as drawn, has the
deficiencies that you are concerned about, we certainly don't want them
to stand there.
Rather than engage in a colloquy as to whether our language is ade-

quate or not, I think we will just measure yours against the language
if we do move into executive session on it.
So, I have no questions. I ask Senator Cook if he has none?
Senator COOK. No, I have no questions.
The only thing I say is we may have some before we close the record.,

ipurely and simply because this s a detailed analysis, section by sec-
tion. I would like to analyze it against the language in the bill, and if I
have any questions, I hope I might feel free to put them down in writ-
ing to you so we may get them in the record.1
Mr. 'WEBER. I would appreciate the opportunity, Senator.
Senator Moss. We would include, of course, any response in the

record that would help us with them.
Senator COOK. Mr. Weber, I wonder if your association might want

to come back before the hearings are closed and comment on title II?
Mr. WEBER. Could we let you know later on?
Senator Moss. Thank you, Mr. Weber. We appreciate your coming

to present this for us today.
(The statement follows:)

1 See p. 292.
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STATEMENT OF ALAN WEBER ON BEHALF OF GAS APPLIANCE MANUFACTURERS
ASSOCIATION, INC.

Mr. Chairman and members of the committee, I am Alan Weber, a member of
the Bar of the State of New York. It is my privilege to appear before you today
on behalf of the Gas Appliance Manufacturers Association, Inc. to present the
Association's views with respect to S. 986, the proposed "Consumer Product
Warranties and Federal Trade Commission Improvements Act of 1971."
The Gas Appliance Manufacturers Association (GAMA) consists of over 500

members who manufacture more than 90 percent of all gas appliances and related
equipment sold in the United States. Since its beginnings in 1935, it has been
both the voice of the gas appliance industry before Congress and the public, and
an innovator in devising effective methods and procedures to bridge the com-
munications gap between consumers and industry.
In early February 1970, under the sponsorship of GAMA, the Association of

Home Appliance Manufacturers, and the American Retail Federation, a bold
new communications concept to provide a channel for a consumer voice to in-
dustry was brought into being with the creation of the Major Appliance Con-
sumer Action Panel (MACAP), whose chairwoman is Dr. Virginia Cutler, a
distinguished educator from Brigham Young University.
While GAMA and various of its staff members may be familiar to you, with

your permission, I should like to digress for a few minutes to briefly summarize
my background.
Consumer product warranty legislation is not only an area of deep concern to

GAMA, but is also one in which by professional training, background and civic
Involvement, I have my own personal convictions which coincide with those of
GAMA.
For the past five and a half years, I have been the antitrust, marketing and

consumer legislative counsel for Carrier Corporation of Syracuse, New York.
Carrier is a diversified industrial corporation which is principally engaged in
the manufacture and sale of a broad line of gas and electric air conditioning,
heating, and refrigeration equipment.
From 1961 to 1965, I served as a Trial Attorney in the Division of General

Trade Restraints of the Federal Trade 'Commission. As a Trial Attorney for
the Commission, I had full trial and appeal responsibility for several leading
Commission cases. In recognition for my services, the Commission awarded me
an Official 'Commendation for Superior 'Service and "sustained unusually com-
petent performance of duty as a trial attorney."
I have been a featured speaker and panelist at meetings of the American

Marketing Association, Petroleum Jobbers' Management 'Conference, the North-
ern Virginia Gasoline Retailers Association, and the Sixth Annual International
Management Conference on Franchises.
I have authored articles in the area of consignment distribution systems, role

of corporate counsel, 'and franchising.
My professional experience is supplemented by a scholastic background which

includes being a cum laude and Phi Beta Kappa graduate of Washington andLee University and a J.D. graduate of the University of Michigan Law School.In addition to my professional carreer, I have been active in various civicaffairs which have related directly or indirectly to consumer protection. These
activities have included among others: Founder and first president of TheSherwood Estates Citizens Association of Fairfax County, Virginia, for the period1963-1965; Co-Chairman of the Mt. Vernon Council of Citizens Associations ofFairfax County, Virginia; organized the first Corporate Counsel Section of theOnondaga County Bar Association of New York and, in 1969, elected to the Boardof Directors of the Bar Association, the first Corporation Counsel to be electedto the Board.
The whole area of consumer protection is one in which the problems can beeasily stated in broad, general terms. Unfortunately, to provide equitable andfair solutions through specific and detailed legislative enactments createsimmense difficulties in effectively balancing the legitimate interests of both theconsumer and business communities. Neither consumers nor businesses are mono-lithic entities. Their respective interests are not necessarily separate nor inopposition to one another. A consumer statute which fails to astutely take thesefacts into consideration may give birth to a condition which is worse than theone sought to be resolved.



177

Consumer product warranty laws are not an exception to those general obser-
vations. While GAMA believes that federal consumer product warranty legis-
lation could fulfill a consumer need, we are of the opinion that S. 986, in its
present form, is defective and if not amended may have the undesirable effects of:

(1) Permitting the promulgation of varying and complex state and local
warranty laws. This would cause manufacturers' product warranties not only
to be different in each jurisdiction, but also to be responsive only to legis-
lative command rather than the dictates of the competitive marketplace and
consumer needs;
(2) Providing an impetus toward increased vertical and horizontal con-

centration in all segments of the business community by imposing unneces-
sary and costly burdens which may not be readily borne by small viable
business concerns; and
(3) Creating confusion in the courts and among consumers as to the mean-

ing, purpose and effect of a written product warranty.
Accordingly, we use this opportunity to bring to your attention several areas in

Title I of S. 986 in which we 'believe changes are essential in order to avoid
foisting the enumerated undesirable side effects.

L CONFORM THE DEFINITIONS IN THE BILL TO EXISTING STATUTORY TERMINOLOGY

If the proposed statute becomes law, it will in effect modify the pertinent war-
ranty provisions of the Uniform Commercial Code which has been adopted in 49
states and the District of Columbia. Such a partial modification by Federal
statute of a Code which governs all commercial transactions in almost every
state in the Union will undoubtedly cause difficult interpretive problems. These
problems will be further compounded by the fact that, when utilizing terminology
of the Code, the Bill does not use the definitions found in the 'Code. If one of
the overriding purposes of the Bill is to insure that consumers receive a clear
expression of warranties actually extended, we submit the confusion that will be
generated by the conflicting terms between this Bill and the Code will more than
offset any benefits which may be conferred by the Bill. Therefore, we strongly
urge that the Bill be amended in such a manner as to adopt not only the phrase-
ology of the Code but also its definitions.
Time does not permit a line-by-line analysis to point out all inconsistencies in

in this area. However, we will enumerate some of the more obvious ones and
request leave to submit before this record is closed, to be incorporated as part of
our statement, a marked-up copy of the Bill reflecting these changes as well as
others.
In connection with the aforegoing, we would suggest the following:
A. Adoption of the term "consumer goods" in lieu of "consumer product"

throughout the Bill. "Consumer goods" would be defined to mean "all things,
including specially manufactured goods, which are movable at the time of identi-
fication to the contract for sale which are used or brought for use primarily for
personal, family or household purposes. The term does not include money in
which the price is to be paid, investment securities and things in action." This
definition conforms to the definition found in Secs. 2-405 and 9-109 of the Uni-
form Commercial Code.
B. Modify the definition of an express warranty in Sec. 101(2) to the definition

found in Sec. 2-313 of the Uniform Commercial Code.
C. Change the term "Purchaser" to "Buyer" and "Supplier" to "Seller". In

this connection, Sec. 101(3) would be ammended to read "'Buyer' means a per-
son who buys or contracts to buy at retail consumer goods." (See U.C.C. Sec.
2-103) Sec. 101(7) would be amended to read: "Seller' means a person (includ-
ing any partnership, corporation or association) who sells or contracts to sell
consumer goods or who is engaged in the business of making consumer goods
available to buyers, either directly or indirectly."

II. CLARIFYING AMENDMENTS TO OTHER DEFINED TERMS IN SECTION 101

A. The two stated purposes of Title of the Bill are:
(a) "To provide minimum disclosure standards for written consumer

product warranties against defect or malfunction ;" and
(b) "To define minimum Federal content standards for such warranties."

The whole thrust of the Bill is directed at correcting claimed abuses in written
product warranties. However, Section 101(2) which defines the express warranty
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appears to include oral as well as written express warranties. We believe this is
to be an oversight in the Bill and recommend that the Section be 'amended to
refer to written express warranties and thereby eliminate any 'ambiguities
created by this omission.
B. ISection 101(5) defines 'the term "repair" to include replacement "with a

new, identical or equivalent consumer product." The question raised in this
definition is: Does the supplier have to replace the whole "product" if repair can
be accomplished by replacing only a component part thereof? In order to resolve
this ambiguity the term "repair" should be defined as follows:
"The term 'repair' may at the option of the warrantor include replacement

with a new, identical or equivalent consumer product or component part thereof."
C. Section 101(6) defines "replacement" to include at the option of the person

guaranteed a refund of the actual purchase price less reasonable depreciation
based upon actual use. The difficulty with this requirement is two-fold:

First, All products contain various distributive mark-ups from the supplier to
the consumer. A refund to the consumer would require the supplier to refund
not only what he received but also mark-ups received in the chain of distribution.Second, The defined term has more applicability to shelf items or free-standingappliances which are not incorporated as a component part of a system. Themandate of the defined term raises serious problems in regard to a newly installedheating or air conditioning system. The buyer in this instance buys an installedsystem which includes numerous component parts such as a furnace, condensingunit, coil, etc., plus installation labor. No attempt is made in the contract ofpurchase to allocate costs to each individual component. If the furnace in thesystem proves defective, and the consumer wants a refund, how much is heentitled to receive?
In view of these equivocations, we urge either elimination of the term or amend-ments in the term which would make refund of the purchase price at the optionof the warrantor. Such a modification would be consistent with the definition of"repair" in Section 101(5).
D. The term "without charge" is defined in Section 101 (10). It is a key defini-tion in that it is one of the three Federal minimum standards specified for a"full" warranty in Sections 103 (a) (1) and 104. As defined, the term would ap-pear to impose upon the warrantor the obligation to fix even small portableappliances such as a radio, toaster, etc. at the home of the consumer withoutbeing able to charge for transportation expenses and other related expenseswhich would not be incurred if the item had been returned to a repair facility.To impose this burden upon such a small item would be unconscionable. Accord-ingly, we urge the adoption of the following paragraph to be inserted at the endof the definition:
"If the warrantor or his representative has designated a facility at whichrepair or replacement is to be performed and, due to the nature of the consumergoods, to require their return at buyer's expense would be unreasonable or if thebuyer desired repair or replacement at the place wherein the consumer goods arelocated, the warrantor or his representative may require the buyer to pay reason-able transportation expenses and any other additional labor charges which wouldnot normally be incurred by the warrantor or his representative if the buyerhad returned the consumer goods to the designated facility; PROVIDED THAT,said fact is conspicuously disclosed in the warrantor's or his representative'sexpress written warranty statement."

III. MODIFICATION OF THE DISCLOSURE REQUIREMENTS

Section 102(a) requires suppliers warranting a consumer product to fully andconspicuously disclose in simple 'and readily understood language the terms andconditions of said warrantly pursuant to any regulations issued by the FederalTrade Commission under the procedures established in 102(b). The subsectionthen enumerates fourteen specific disclosure requirements which the Commissioncan regulate. In view of the broad powers of the Commission under the FederalTrade 'Commission Act and the introductory paragraph of this Section, we do notbelieve the itemization of the fourteen points is either necessary or desirableand accordingly would recommend their deletion from the Bill. However, if itwere deemed that some itemization be retained in the Bill, we would suggestthe modification of Subsection (a) (7) by the deletion of the words "step bystep" and the complete exclusion of Section 102(a) (9) through (12).
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Subsections (a)(9) and (10) pertain to a recital of legal remedies and a state-
ment that if the person guaranteed pursues his legal recourse, he may recover
costs and attorney's fees. These two items are traditionally the responsibility of
the legal profession. It would be impossible for a supplier to enumerate all pos-
sible legal remedies available to the consumer. Furthermore, the provision may
have the effect of placing business corporations in the position of practicing law.
Subsections (a) (11) and (12) would require the warrantor to specify the

exact time he will perform. It would be impossible for any warrantor to definitely
specify such a time due to such varying factors as the location of a consumer's
home, unavailability of servicemen, nature of the defect, and unavailability of
spare parts over which the supplier may have no control.

IV. MODIFICATION OF DESIGNATION OF WARRANTIES AND FEDERAL MINIMUM STANDARDS

FOR WARRANTY

Sections 103 and 104 of the Bill establish two classes of warranties: "Full"
and "Partial." We do not believe any necessity can be demonstrated for such a
two-tier classification. If part of the objectives of the Bill is to "prevent decep-
tion and improve competition" (Section 102 (a) ), we submit that the terms
'Pull's and "Partial" as defined in the Bill are deceptive and will impair compe-
tition. The terms do not adequately take into consideration the realities of the
marketplace.
The terms used in the appliance industry are 'Tarts and labor" and "Parts

only" warranty. Under both warranties, the manufacturer primarily warrants
the main component parts of the products which if proved defective would con-
stitute a major expense item for the consumer. If the manufacturer offers labor
In connection with his parts warranty the consumer will not incur an enormous
repair bill. Under the definition of a Full and Partial warranty in the Bill, such
a warranty would be classified as "partial" even though it adequately protected
the consumer.
The term "partial" has a derogatory meaning by conferring the erroneous

Impression that a manufacturer who offers a "partial" warranty has a product
which is inferior to a product carrying a "full" warranty which may not in fact
be true. A small manufacturer who makes a better and more reliable product
than his large competitors but is not financially or operationally able to offer a
"full" warranty will be adversely affected.
As earlier noted, we are of the opinion that the "repair or replacement" re-

quirement under a "Full" warranty be performed literally "without charge" is
an unconscionable burden. It is unconscionable for the manufacturer of portable
appliances which can readily be returned to a service center as well as for
the manufacturer of free-standing appliances or products which are installed
as component parts of a system such as heating or air conditioning systems.

Accordingly we recommend either one of the following modifications of
the Bill:

1. Delete Sections 103(a) (1) and (2) and conform Sections 104 and 105
to reflect the elimination of the terms "Full" and "Partial" warranties; or

2. Change the designation of "Full" and "Partial" warranties to read
"Parts and Labor" and "Parts only" warranty in Sections 103, 104, and
105 and in all other provisions of the Bill utilizing the terminology and
amend the definition of "without charge" in Section 101 (10).

In connection with the above alternatives, we would strongly recommend the
adoption of two other amendments to Section 104:

1. Add after the word "product," line 2 of page 9 of the Bill, the phrase
"or any part or component thereof" in order to avoid the confusion as to
whether the manufacturer has to replace the "whole" as distinguished from
only a part thereof.

2. Change the phrase "prior to the time of purchase," in line 16 of page 10
of the Bill, to read "at the time of purchase." As now written, the manu-
facturer may be subject to the prohibitions of the Bill if he did not give
the consumer a copy of the written product warranty "prior to the time
of purchase." If such a requirement is retained in the Bill, this would
place an impossible burden upon mass manufacturers who pack their war-
ranties with their product. The existing procedure currently ensures that
the purchaser obtain a copy of the warranty at the time of purchase.
There is no known procedure that could ensure that the purchaser will
physically receive the written warranty before purchase.
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V. MODIFICATION TO THE LIMITATION ON DISCLAIMER OF IMPLIED WARRANTIES

,Section 108 (a ) prohibits the disclaimer of implied warranties. Traditionally
manufacturers have disclaimed all implied warranties in their express warran-
ties. This device is used primarily to disclaim responsibilities and obligations over
which they have no control.
For example, a completely installed heating, air conditioning, air humidifica-

tion and air cleaning system consists of 23 or more installed component parts
(thermostat, furnace, cooling coil, supply diffusers, electronic air cleaner, etc.).
The components used in the system may be supplied by 10 or more manufacturers.
The components are supplied not to the consumer but to an installing dealer who
designs, sizes and installs the system. The installing dealer is in effect the "manu-
facturer" over whom the individual component suppliers have no control.
In view of the fact that the products are installed in residences by parties over

which the supplier has no control, it is not reasonable that the supplier should
have any responsibility for acts or omissions of the installer which result in
failure of the products.
A unit may perform in accordance with its rated characteristics, but be in-

stalled under circumstances where it does not provide the level of heating, air
conditioning, or humidification expected by the consumer. This result can arisefrom a variety of reasons, including the installation of an undersized unit, inade-quate or defective related equipment, improper venting or other installation
work and a number of other possibilities. When a consumer receives such
installed products, he might naturally assume that the product would pro-
vide the requisite degree of heating or cooling: i.e., be fit for the purpose forwhich it is installed. While the supplier could or should be held to the standardof performance of the product which he has expressed, he cannot be reasonably
held to the requirement that the goods will be fit to provide the level of heating
or air conditioning which is expected by the consumer. Accordingly, the supplierof the installed goods must reasonably be in a position to disclaim implied war-
ranties which are inconsistent with the express warranty without any adverseinference that the goods are not warranted by the supplier to the "full" extentwhich may be reasonable.
If there is a reasonable alternative to a complete abolition of implied warran-

ties, this fact should be incorporated in the Bill. We believe there is such analternative and accordingly we recommend that Section 108(a) be amended toread as follows:
"Nothing in this Act shall prevent the supplier from disclaiming implied war-ranties which are inconsistent with his express written warranty provided thatsaid limited disclaimer is set forth in clear and unmistakable language andprominently displayed on the face of the warranty and provided further that saidlimited disclaimer is not unconscionable."

VI. MODIFICATION TO REMEDIES

Remedies under the Bill are set forth in Section 110. In order to obviatefrivolous suits and suits which may be brought about by misunderstandings, webelieve that the "Remedies" provision of the Bill should incorporate the require-ments of the Uniform Commercial Code:
Written notification by the consumer to the supplier of the alleged defect;Demand for performance and a reasonable time in which to perform orsettle the dispute.

In 'order to effectively incorporate this provision in the Bill, we recommend thefollowing amendments to Section 110:
Amend Section 110(d) by deleting the proviso clause beginning on line 15 ofpage 14 of the Bill and substitute the following:

"Provided, that any person guaranteed must do the following before hemay utilize any or all of the remedies provided by this Act:
" (i) Notify the supplier alleged to have employed or committed meth-ods, acts or practices declared unlawful by this Act of the particularalleged violations within 30 days or more before commencement of anaction pursuant to the provisions of this Act; and,
"(ii) 'Demand that the supplier correct, repair, replace or otherwiserectify the consumer goods or services alleged to be in violation of thisAct.
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"Such notice shall be in writing and shall be sent by certified or registered
mail, return receipt requested, to the last known principal business location
of the supplier.
"No action by the person guaranteed under this Act may be maintained

if an appropriate correction, repair, replacement or other remedy is given
or agreed to be given to the buyer within 30 days after the receipt of the
aforementioned notice."

VII. AMENDMENT TO THE SCOPE OF THE BILL

Under Section 112 (b ) only labeling, disclosure or other requirements of the
state which are inconsistent with those set forth in the Bill shall not be appli-
cable. The limited Federal pre-emption in this Bill will permit the enactment of
more stringent state and local laws, and, in addition, generate years of litigation

-0 to determine which state and local laws and provisions thereof are "inconsistent"
with the Federal law. Furthermore, manufacturers will be forced to have a mul-
tiplicity of warranties for the same product instead of one uniform national
warranty which fully and conspicuously discloses in simple and readily under-
stood language the terms and conditions of the warranty.
Our predictions are not ones obtained from a crystal ball. On March 1, 1971,

the Song-Beverly Consumer Warranty Act went into effect in California. The
requirements for an express warranty under the Song-Beverly Act are different
than those specified in S. 986; however, we do not believe there is a single attorney
who could, with any degree of accuracy, determine whether this Act is so totally
"Inconsistent" with S. 986 as to render it null and void. There are several states
considering comparable laws.

If the consumer, as the President enunciated in his Executive Order 11583, has:
". . . the right to make an intelligent choice among products and services;

and the right to accurate information on which to make a free choice ;"
complete Federal pre-emption of state and local laws is required in this Bill.

Therefore, we strongly recommend that Section 112 (b) be amended to read:
"No state or political subdivision of a state shall have any authority either

to establish or continue in effect any labeling, disclosure or other require-

ments with respect to consumer product warranties."

CONCLUSION

The gas appliance and equipment industry is, as I pointed out earlier, in favor

of Federal warranty legislation which assures the purchaser complete informa-

tion on the positive terms of the product warranty and conspicuous notification

of any disclaimers of implied warranties of merchantability and fitness.

We are also firmly of the opinion that reasonable assurances should be given

the purchaser that the terms of the warranty will be fully met.
When the Federal law requires full disclosure of all warranty terms including

disclaimers, and provides effective enforcement procedures, pre-emption of state

and local laws is in order. Only through complete pre-emption, as outlined above,

can chaos be avoided in the writing and enforcement of warranties applicable in

all 50 states.

Senator Moss. This will conclude our hearings today, but the hear-
ings will resume tomorrow afternoon at 2 o'clock in this room.
(Whereupon, at 4:20 p.m., the hearing was recessed, to reconvene at

2 p.m. Tuesday, March 16,1971.)





CONSUMER PRODUCTS WARRANTIES AND
IMPROVEMENT ACT, 1971

TUESDAY, MARCH 16, 1971

U.S. SENATE,
COMMITTEE ON 'COMMERCE,

CONSUMER SUBCOMMI 1 1 IX
'-Washington,D.O.

The subcommittee met at 2:35 p.m. in room 5110, New Senate Office
Building, Hon. Marlow W. Cook presiding.
Present: Senator Cook.
Senator COOK. The subcommittee will be in order.
I apologize for my tardiness. We have had a series of votes, and we

will have some more. So I think the sooner we get started the better
off we will be.
Mr. Clarence G. Adamy, president of the National Association of

Food Chains.

STATEMENT OF CLARENCE G. ADAMY, PRESIDENT, NATIONAL
ASSOCIATION OF FOOD CHAINS, WASHINGTON, D.C.

Mr. ADAMY. I am Clarence G. Adamy. I am president of the Na-
tional Association of Food Chains. NAFC is a nonprofit trade associa-
tion of corporate food chains of the United States, representing some
225 companies ranging in size from those operating two stores to
those operating as many as 4,000 stores.
I appear before you today to testify in general support of the objec-

tives of S. 986, because we 'believe that many of the provisions of title
II will add to the ability of the Federal Trade Commission to quickly
and effectively protect the consumer from that fringe of the business
community by which he is too often open to exploitation.
Our legal counsel is preparing a more detailed and comprehensive

analysis of this legislation which we shall file with you at an early
date and which I would appreciate having included in the hearing
record following my oral presentation.

Senator COOK. That will be done.
Mr. ADAMY. In order to conserve the time of the subcommittee,

however, I would like here to summarize our views and answer any
questions that might arise.
At the outset may I simply endorse the suggestion that has been

made to this subcommittee by a number of witnesses that the two titles
of the bill be handled as separate measures. The specific warranties

(183)
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provisions of title I have been examined in greater depth during the
legislative hearings than have the current proposals in title II con-
cerning expansion of the authority of the Federal Trade 'Commission.
While it is true that the subject area of title II was reviewed in hear-
ings before the Senate Judiciary Committee last year, the provisions
as now written in S. 986 differ considerably and appear to be con-
trary to the weight of the testimony offered that committee.
At this time I would limit my comments concerning title I to the

suggestion that those problem areas exposed by other witnesses who are
most directly involved deserve serious study. Insofar as food retailers
are concerned we are properly covered under section 103 (b) .
I might make the point at this juncture that one of the important

reasons for the success of the food chain system is the faot that all
have !always offered unqualified money-back guarantees for all mer-
chandise, regardless of source. I know of no food chain that does not
have such a policy today, and rigorously enforce it.
The matters to which S. 986 and other consumer protection proposals

address themselves are of particular concern to chain supermarket
operators. As merchants offering many thousands of items for sale to
the consumer, each of which carries a small individual price and nearly
infinitesimal profit, we are uniquely aware of the necessity of attracting
repeat business from satisfied customers.
At the same time, because of our industry's position in society, per-

haps even more than other businessmen we recognize the reflection on
the entire business community of that small segment of it that treats
the consumer unfairly or inequitably.
For these reasons we support the concept of rigorous enforcement

of sound consumer protection measures by agencies such as FTC,
armed with the power and funds necessary to assure every shopper
of justice in the marketplace.
In our statement presented to this subcommittee on April 17, 1970,

NAFC supported the grant of increased power to FTC to ask courts to
issue preliminary injunctions pending final administrative determina-
tion to halt unfair acts or practices. With the assurance of speedy ad-
ministrative proceedings, we continue to support this increased power.
Likewise, we have previously endorsed and continue to support

expansion of FTC's jurisdiction into matters "affecting" commerce as
provided in section 201 of S. 986.
While, as I have indicated, we are in general support of S. 986, we

are most troubled by two of its specific provisions in title II.
The first of these is in section 202, which would authorize the Com-

mission "to take any other action necessary to redress injury caused
by such acts or practices to consumers."
This is, as the subcommittee is undoubtedly aware, a drastically

truncated version of language previously considered by this body dur-
ing the last 'Congress which articulated a number of specific remedies
to be made available to the 'Commission in certain cases. As reported by
the full committee, the Commission would have been empowered to
seek redress in court for these specific remedies.
It seems to us far preferable in matters of this kind for Congress

to spell out in detail—for the guidance of both the Commission and
the business community—the powers and authority of the Commission
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in some detail, rather than granting it unbridled discretion such as this
one, which we cannot help but view as a "doomsday provision" of
potentially awesome consequence.

Additionally, we are advised by counsel that this section raises
constitutional questions to the extent that it may allow the Commis-
sion to award damages in civil actions without a trial by jury, in
violation of the seventh amendment.
Secondly, the trade regulation rule provision in section 208 would,

it seems to me, grant the Commission legislative powers to issue rules

that have statutory effect, cutting off the traditional rights of affected
parties to contest the agency's view of the law. Exercise of this power,
at least through the procedures set forth in the bill, is contrary to the
appropriate role of the Commission, and the grant should not be made.
In the past when Congress has granted the Commission authority

to promulgate legislative rules it has done so expressly and in limited
areas where Congress itself has made extensive legislative findings.
We believe this to be sound procedure and urge that it be continued.
Our feelings about both of these provisions, among others, will be

spelled out in more detail in our written testimony and I urge that
they receive serious consideration by this subcommittee.

Senator COOK. Thank you very much, Mr. Adamy.
What you are saving in essence is that first of all the two titles

should be separated?
Mr. ADAMY. Yes, sir.
Senator COOK. And you have very few reservations about title I,

as I take it from your statement?
Mr. ADAMY. Inasmuch as they affect food retailers, very minorly.
Senator COOK. In other words, without section 2 you probably would

not be here testifying?
Mr. ADAMY. We would not be a party of interest to that degree, yes,

sir.
Senator COOK. And section 2 gives you troubles purely and simply

because of the tremendous broad and unbridled rulemaking authority
it gives to the Federal Trade Commission?
Mr. ADAMY. Unspecified, yes, sir.
Senator COOK. I am very interested in your remark, that you feel

that the Commission's authority to award damages in civil actions
without trial by jury would be a violation of the seventh amendment.
You are going to make me do a little more homework.
Mr. ADAMY. My counsel informs me, I am not an attorney, that the

seventh amendment provides for the right of trial by jury in any
award of more than $20. And this could be possible, and therefore
you could have a violation. The force of this proposal is that FTC
has such power.
•Senator COOK. Now, you have no problems with granting to the FTC

injunctive relief?
Mr. ADAMY. That is right, with assurances of prompt action by

FTC, as the administration's bill provides and as most judges—any

judge would provide.
Senator COOK. Then would you be satisfied with the language in the

administration bill that provides that in seeking a preliminary injunc-
tion it is incumbent upon the FTC to commence its action within a



186

reasonable period of time and file its complaint; otherwise, stch a
temporary or preliminary injunction would be dissolved?
Mr. ADAMY. I not only would support that, but I would urge you

to consider the possibility of simultaneously entering the complaint.
If they are going to win in court a position from the judge, they must
present enough case to demonstrate the validity of their posture. If
they can do that, they ought to be able to enter the complaint at this
time. So at least promptly. I really do not see that there is any real
reason not to make it simultaneously.
'Senator COOK. Mr. Adamy, as many problems as I see with title II,

I must honestly say that many times when one has to get an injunction,one has to do it expeditiously for the benefit of the general community,
for the benefit of many, many things that present themselves at thattime. In all fairness they really do not have the occasion to prepareand submit a properly drafted complaint. So, as is usually the case inthe filing of either a preliminary or temporary injunction, a time limitis established by the court within which the complaint should be filed,and I think this would not violate your basic theory.
Mr. ADAMY. Exactly so. I certainly do not want to belittle our pointby asking for an administratively or clerically impossible task.
Senator COOK. With the broad provisions that you have read andexpressed in S. 986 and with the almost complete and unbridled au-thority of rulemaking, do you feel there is any necessity to holdhearings on S. 984, for instance, that would call for consumer classactions; or do you believe the broad authority that is granted in herewould be sufficient for the FTC to establish regulations on that them-selves?
Mr. ADAMY. If enacted, it certainly would be. I think there would beno reason, if this is enacted, to consider S. 984.
Senator 'COOK. Thank you, Mr. Adamy.
Mr. Sutcliffe.
Mr. SUTCLIFFE. Mr. Adamy, I have just one question. You objectto the provision in title II of S. 986 that would allow the Federal TradeCommission to award relief to consumers directly for fear that thatprovision as presently drawn would authorize unbridled Commissionaction. In a situation where there has been an unfair, deceptive act orpractice, where there has been a cease-or-desist order, would you haveobjection to empowering the Commission not to award damages butto rescind the contract that was entered into because of an unfair ordeceptive act or practice? In other words, limit the remedy availableto the Commission to something very narrow, such as recission orrestitution of the money paid by the contract. Do you have any feelingfor that particular question?
Mr. ADAMY. I like the approach you are taking now in that you arenow starting to specify the areas in which they can act, defining themcarefully, and that we agree to. If there has been a sin committed andit has been established by due process, and you make them make resti-tution, generically I agree with you.
I am not a lawyer and I do not want to get in over my head here.But your basic point is totally correct, and I agree with it, and it isour posture to agree with that.
Mr. SUTCLIFFE. I appreciate your comment. You realize when we gothrough the legislative process we often start with the general and
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try to work down to the specific, and we will certainly try to do this
in this legislation.
'Mr. ADAMY. I particularly appreciate the fact that you are proceed-

ing this way with due proceedings where there is a chance for counter-
proposals and counteractions, and this is what won my approval of
your point of view.
Senator COOK. As long as the right of the defendant is such to

appeal?
Mr. ADAMY. Certainly.
Senator COOK. Thank you, sir, very much.
Mr. ADAMY. Thank you, Senator.
(The following information was subsequently received for inclu-

sion in the record:)
NATIONAL ASSOCIATION OF FOOD CHAINS,

Washington, D.C., March 29, 1971.
S. LYNN SUTCLIFFE,
Senate Committee on Commerce,
New Senate Office Bldg.,
Waskingtcm, D.C.
DEAR Mn. SUTCLIFFE : During my March 16 oral testimony on S. 986, I indi-

cated that our legal counsel was preparing a memorandum relative to certain
aspects of Title II. Enclosed herewith is that memorandum which evaluates pro-
posed § 208, granting legislative rulemaking power to the Federal Trade Com-
mission, and that part of § 202 which would authorize the Commission to impose
unlimited sanctions on firms found to have committed an unfair or deceptive act
or practice.

Senator Cook stated during the hearing that this memorandum would be placed
In the record. I hope the views contained therein will be helpful to you and to
the Committee.

Sincerely,
CLARENCE G. ADAMY, President.

MEMORANDUM
MARCH 29, 1971.

To: Subcommittee on the Consumer, Senate Committee on Commerce.
From: National Association of Food Chains.
Subject: Certain aspects of title II, S. 986.

In the course of his testimony on March 16, 1971, Clarence G. Adamy, President
of the National Association of Food Chains, stated that the Association's legal
counsel was preparing an analysis of certain aspects of S. 986 which would be
furnished to the Committee at a later date.
This memorandum offers that analysis in an effort to demonstrate that Con-

gress should not delegate authority to the Federal Trade Commission to pro-
mulgate legislative-type rules covering the entire range of the Commission's
jurisdiction and further that the procedures which would be established by § 208
are wholly inadequate to the formulation of legislative-type rules and to the
reasonable protection of the rights of parties which would be affected thereby.
In addition, this memorandum demonstrates that the Commission should not

be empowered to order redress as proposed in § 202 of the bill. The breadth of
this provision is unlimited and could impair the Commission's performance of
its traditional role.

I. SECTION 208: PROMULGATION OF LEGISLATIVE-TYPE RULES

Proposed § 208 of S. 986 would amend § 6(g) of the Federal Trade Commission

Act to empower the Federal Trade Commission to issue substantive and pro-
cedural rules and further to authorize the agency to promulgate rules and regu-
lations "defining unfair or deceptive acts or practices in a manner sufficiently

specific to reasonably inform affected persons of the acts or practices prohibited."
When such rules become final, after certain enumerated, truncated procedures,
which are hereinafter considered, they would have legislative effect. Any viola-

tion of the rule would constitute an unfair or deceptive act or practice under
§ 5(a)(1) of the Federal Trade Commission Act.
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A. The Commission should not be given authority to promulgate legislative-type
rules

It is evident that the proposed legislation would authorize the Commission toissue legislative-type rules, not merely those of interpretive or advisory effect.In promulgating legislative-type rules the Commission would be exercising thepowers of Congress to identify and describe unlawful practices. Once a rule isfinal, the rights of parties against whom proceedings are initiated thereunderwould be cut off and there would be no opportunity to challenge either the sub-stance of the rule or the procedures or record upon which it is founded. Insuch a proceeding, the Commission would, moreover, rely on the "record" of itsadministrative proceedings, however fashioned, in establishing its adjudicativegroundwork. Rules of this nature differ markedly from interpretive rules suchas guides or enforcement policies in that adjudicative proceedings may not bebased on such statements but must proceed from the underlying statute itself,The Federal Trade Commission is unique among administrative agencies. Itdoes not operate in a narrowly confined subject area as does the National LaborRelations Board nor does it exercise quasi-public utility control over closelyregulated sectors of the economy where licenses are often required as a condi-tion of doing business. Rather its authority ranges broadly over the entiremarket-regulated sector of the economy.
In the consumer protection field, the Federal Trade Commission may attack adiversity of practices including misleading advertising, false labeling, lotteries,bait and switch tactics, the dissemination of false advertising of food, drugs,cosmetics and devices and a number of similar practices, all under the FederalTrade Commission Act as amended by the Wheeler-Lea Act in 1938. In addition,specialized statutes have given the Commission specific, limited authority toproceed in the areas of misbranding of wool, fur and textile fiber products aswell as hazardous substances. More recent enactments have given the Commissioncertain specific rulemaking and enforcement jurisdiction under the Fair Packag-ing and Labeling Act and the Truth in Lending Act.
The Commission also possesses substantial power in the anti-trust field. 'Underthe Federal Trade Commission Act, the agency may proscribe in their incipiencypractices which when full blown would be violations of the 'Sherman Act, theClayton Act, or other antitrust statutes.' And, of course, the Commission hascoordinate jurisdiction with the Department of Justice for the enforcement ofthe Clayton Act.'
From this brief survey it can be readily seen that the jurisdictional range ofthe Commission is enormous. It stands in stark contrast to that of those agencieswhose concern is with such confined fields as communications, air routes andtransportation. Equally significant, the Commission moves in an economic en-vironment where a license is not required as a precondition to business opera-tions. No federal permission is necessary to the production and sale of food,clothing and sundry other products made and sold by firms which are subject tothe 'Commission's jurisdiction. Indeed the concept of licensing is foreign to thebasic national policy covering by far the 'preponderant sector of the economy.The provisions of § 208 would authorize the Commission to legislate acrossthis broad field without limitation as to any aspect of its jurisdiction. Both com-plex antitrust questions as well as unfair consumer practices could be covered.In implicit 'recognition of the wide latitude of the Commission's jurisdiction,Congress in 1914 deliberately tailored the provisions of the Federal Trade Com-mission Act so that they would have the more generalized applicability to theevolving types of conduct which could arise in a dynamic industralized society.Congress deliberately refrained from enumerating the specific acts and practiceswhich would come within the sweep of § 5. Congress furnished the Commissionwith adaptable language whereby it could evaluate changing patterns of conductand determine in the first instance whether an unfair method of competition or,since 1938, an unfair or deceptive act or practice had occurred.No doubt sensitive to the broad powers vested in the Commission, Congressprovided that the agency's orders in such proceedings would be entered onlyafter a trial type hearing with full right of cross-examination and would be

See, e.g., Federal Trade Commission v. Cement Institute, 333 U.S. 683 (1948) ;Atlantic Refining Co. v. Federal Trade Commission, 381 U.S. 357 (1965) ; Brown shoeCo. v. Federal Trade Commission, 384 U.S. 316 (1966).2 § § 11 and 15 of the Clayton Act, 15 U.S.C. §§ 21, 25.
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subject to thorough judicial review. In the same vein, since the substance of
the Commission's orders would inevitably involve novel applications of law,
there were and are of only prospective effect and do not partake of the redress
that might be obtained in proceedings under a statue structured to cover more
specific type of conduct.
This legislative design has operated effectively since the organization of the

Commission to permit it to act with flexibility through adjudication in fashion-
ing new legal concepts while maintaining the rights of firms subject to its
jurisdiction to procedural due process, insulated against penalties and similar
sanctions for past conduct. Sections 5(a) (6) and 5(b) of the Federal Trade
Commission Act authorize the agency to prevent unfair methods of competition
and unfair or deceptive acts or practices through the issuance of cease and
desist orders. These orders operate entirely with prospective effect.
The contrast between the Commission and the licensing agencies is clear. While

agencies with broad public utility and licensing powers may appropriately be
given properly structured powers to promulgate rules with the force of law,
the grant of such powers to a wide-ranging enforcement agency is inconsistent
with sound administrative procedures and considerations of fundamental fair-
ness. There is, moreover, no evidence whatever that Congress intended the
Commission to act as a five-man legislative body in which as few as two of its
members could enact through rulemaking precise "statutes" governing all as-
pects of business. We are not aware of any administrative agency with the
jurisdictional scope of the Commission to which Congress has delegated open-
ended legislative powers. Indeed, such broad delegation could raise serious
constitutional questions concerning the power of Congress in such a generalized
manner to abdicate its legislative function.
Where Congress has authorized the Commission to promulgate legislative type

rules it has done so with regard to narrowly confined subject matters and pur-
suant to legislative standards which describe in detail the nature and scope of
the regulations which may be issue. Illustrative of Congressional enactments
granting .such power are the Wool Products Labeling Act, 15 U.S.C. §§ 68-68j;
the Fur Products Labeling Act, 15 U.S.C. §§ 1191-1200; the Flammable Fabrics
Act, 15 U.S.C. §§ 69-69j and the Textile Fiber Products Identification Act, 15
U.S.C. §§ 70-70k.
More recently, Congress authorized the Commission to promulgate certain rules

of legislative force under the Fair Packaging and Labeling Act, 15 U.S.C. §§ 1451-
61; however, even in this statute the Commission's authority is limited to pre-
scribing certain features of the statutorily required declarations to be set forth
on the labels of packaged consumer commodities and to certain other issues, such
as cents-off labeling, which might arise in the administration of the Act.

Title I of S. 986, itself, contains rulemaking provisions with respect to guaran-
ties and warranties which are in direct conflict with those contained in Title II.
Title I specifically enumerates and limits the subjects which may be covered by
Federal Trade Commission regulations whereas Title II would empower the
Commission to legislate through the entire economy.
The conclusion is inescapable that up to this time Congress has not seen fit

to delegate its entire legislative function to the Commission but has reserved to
itself the enumeration of practices which as a statutory matter should be un-
lawful. The Commission was intended to act through adjudication to supply the
interstices of the broad statutory mandate of § 5 in ad hoc situations looking to
a remedy of prospective force.

Section 208 would stand this historical concept of the Commission on its head.
The Commission itself would be the legislative body, and the forging of new
approaches would no longer be on the anvil of 'adjudication but rather through
the unconfined rulemaking discretion of the Commission acting in whatever area
of the market regulated sector of the economy that the Commission might choose.
In addition the "laws" promulgated by the Commission would no longer be of
prospective force but could serve as the basis for civil penalties under § 202
of S. 986 and form the basis for class actions under the companion bill S. 984.
Such a grant of power would not only destroy the rights of private persons but
would operate to the detriment of the Commission itself.
The Commission's effectiveness in the past has most often been achieved

through adjudication which has fashioned new legal theories on the basis of
concrete facts, developed in trial-type hearings, which have resulted in innova-

60-158-71 13
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tive approaches to the antitrust and trade regulation laws.3 The broad-brush
legislative power which would be sanctioned by § 208 would inhibit this flexibility
or would permit flexibility and innovation only in a manner which undermines
the basic concepts of administrative due process.
Even if the Commission were to have available adequate manpower resources,

it lacks the expertise to legislate generally in broad sectors of the economy on
the abbreviated set of facts which would inevitably be present in a rulemaking
proceeding. The consequence of its undertaking to make such laws could either
be to rigidify the Commission's approach in an attempt to seek simplistic
solutions to problems which do not lend themselves to such resolution or to.
produce a hopeless hodge-podge of unworkable rules which Congress might:
ultimately be called upon to unravel. By way of illustration, the Commissioa
recently undertook to promulgate trade regulation rules governing games of
chance in the supermarket and petroleum industries. The nature of the rules
finally promulgated has resulted in a practical preclusion of games which was.
accomplished without the benefit of an adjudicative record or the opportunity
for judicial review thereon. Such a procedure does not do credit to the agency-
nor does it afford private persons the right fully to present their case.

Finally, it is submitted that there is no need for Congress to give the Com-
mission the powers encompassed by § 208. The adjudicative process itself has:
worked efficiently over the past half century as a mechanism for the develop-
ment and announcement of law and policy. 'Moreover, the 'Commission has a
number of non-adjudicative tools for the announcement of general policy which
do not preclude private parties from a fair hearing on a fair opportunity for
review. These include guides,4 advisory opinions,5 and enforcement policies.°
Whereas these procedures permit the Commission to declare its position on,
various issues they do not interfere with the guaranties of administrative due
process. Cases must be maintained on the basis of the underlying statute, and
adjudication does not turn on the interpretive statements of the Commission.

B. The procedures prescribed by § 208 are wholly inadequate to protect the rights:
of affected parties

Proposed § 208 of S. 986 fails to provide procedures to be followed by the Com-
mission in promulgation of substantive rules and regulations defining unfair acts
or practices which would assure that even-handed and equitable standards of•
fairness will be accorded affected and interested parties.
Under the provisions of § 208, a hearing would be held on a proposed rule.

only "if requested"; nowhere is the nature or scope of such a hearing specified.
No provision is made for sworn testimony or cross-examination and there is no.
requirement that the 'Commission's rule be based solely on the hearing record or
supported by detailed agency findings of fact or conclusions of law. In fact, it
does not appear that the Commission's issuance of a rule would be based entirely
on the record. There is likewise no provision which would require the agency to
found its rule on reliable and probative substantial record evidence. And the-
proposed provisions for judicial review are inadequate to permit affected parties
to test the validity of the rule.
On this informal, unstructured procedure, S. 986 would empower the Commis-

sion to legislate throughout the economy. It is no answer that Congress often
enacts laws under procedures somewhat similar to § 208, for the simple fact is
that the Commission is not Congress but rather consists of five individuals
appointed for seven-year terms who are not in any way responsible to the
electorate.

Given the truncated procedures under which these rules would be promulgated_
and the limited scope of review available as to their validity, this provision must
be candidly recognized as a radical delegation of congressional legislative power
without guarantee that the administrative rulemaker will accord all interested
parties complete and sufficient opportunity fully to participate in the rulemaking-
process. In fact it is illuminating to note the response of Chairman Kirkpatrick
to the inquiry of Senator Cook questioning the propriety of the summary pro-
cedure to be followed in the Commission's legislative process.

3 See, e.g., Federal Trade Commission v. Colgate-Palmolive Co., 380 U.S. 374 (1965),
(Application of FTC Act to television "mock-up") : Federal Trade Commission v. Procter
& Gamble Co., 386 U.S. 568 (1967) (Application of Clayton Act to conglomerate mergers).

4 Federal Trade Commission, General Procedures, §§ 1.5, 1.6.
51d., §§ 1.3, 1.4.
See, e.g., Federal Trade Commission Enforcement Policy with Respect to Mergers.

In the Food Distribution Industries.

10'
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The Chairman stated:
In my own view, the Commission can adopt fair rules without the delays,

the unending delays and interruptions that I am fearful would really break
down our rulemaking proceeding were full cross-examination and discovery as a
matter of due process to be compulsory. I would be very apprehensive that, it
would be a month of Sundays and much longer before we could adopt a rule
that was going to be unpopular to those who would be governed by it, and by
and large rules are not always the most popular thing, people have to change
their ways because of the existence of a rule and the longer they can fend it
off, the happier they are. That is my problem.

Section 208 would authorize the promulgation of substantive legislative rules
not just related to protection of the consumer in themarket place but covering
all supposed "unfair or deceptive acts or practices" throughout the national
merchantile arena on the basis of unsworn, unverified testimony and submissions
not placed on the record.
Under present standards, and as would be the case under § 208, the Commis-

sion enjoys wide latitude for the development of a rulemaking record and for
other standards upon which the promulgation of its rules may be based. It could,
as it has in the past, rely upon unsworn, unverified statements, oral and written,
and can preclude all cross-examination of all persons, including those propound-
ing unreliable, exaggerated, and inaccurate factual assertions. It could, as it has
in the past, rely in large measure upon such extra-record, unverified make-
weights as its asserted "accumulated experience" with particular industry
practices as well as unnamed "studies and reports" on an industry's practices.
If businesses are to be subjected to the severe risks imposed by § 202 of S. 986

and the related provisions of S. 984, the consumer class action bill, and if an
industry is to be publicly tarred with having engaged in such acts and practices
as to necessitate the promulgation of a trade regulation rule, the principle of
fair and equitable treatment establishes the need for more adequate procedural
safeguards.

Significantly, the rulemaking procedures currently employed by the Commission
in rulemaking under the Fair Packaging and Labeling Act specifically require
that the regulations "shall be based only on substantial evidence of record." 7
Extra-record, unverified material is thus specifically excluded from the legisla-
tive process.
As a minimum, interested parties to Commission rulemaking proceedings au-

thorized by § 208 should be afforded the right to complete crass-examination of
other persons who testify at rulemaking proceedings. Similarly, the documents
and knowledge lodged deep within the Commission and which represents its
"accumulated experience" and unnamed "studies and reports" should be spread
on an open record and subjected to the cross-examination process. The question
cannot be avoided: Will the "accmulated experience" of the Commission always
withstand the glare of reasoned and careful analysis? There is no need for blind
faith in the adequacies of Commission staff attorneys and economists. Appro-
priate and fair rule-making is always the product of well-informed efforts.
'Moreover, under § 208 the Commission could, as it has in the past, delegate

its responsibility to conduct a rulemaking proceeding to a Commission attorney,
thus waiving any opportunity for the Commissioners to hear and weigh the
validity of the testimony presented and the credibility of those praferring it.
Moreover, the staff attorney to whom this function is delegated is often the one
responsible for drafting the proposed rule on which the hearing is conducted.
His objectivity in evaluating the evidence is obviously subject to question. While
these procedures may be acceptable in the case of advisory rules, they are in-
appropriate in the formualtion of legislative rules which will have the full force
and effect of law.
As critical as any other deficiency in § 208 is its failure to require the Com-

mission to set out legislative findings of fact which demonstrate the need for
the particular rule being promulgated. Several fundamental considerations
militate for a requirement of complete findings by the Commission as a predicate
to legislating specific acts and practices unlawful: (1) Effective judicial review
of the Commission's action would be facilitated. In fact, based upon a "concise
general statement of its basis and purpose", the only required "finding" under

7Food, Drug, and Cosmetic Act, § 701(e) (3), 21 U.S.C. § 371(e) (3) [Emphasis
supplied/.
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§ 208, meaningful judicial review of a rule would be no more than a pipe dream;
(2) The Commission would be thereby encouraged not to roam beyond the
bounds of its jurisdiction; (3) Interested and affected parties would be equitably
assisted in their preparation of petitions for judicial review of the rulemaking
proceedings; and (4) Finally, the required preparation of findings would help
protect against careless or arbitrary action. Any lawyer or layman can appre-
ciate that when one is confronted with a complex set of facts or law, the process
of analyzing in writing what is understood only imperfectly will immeasurably
enhance further understanding.
The words of Judge Jerome Frank, though addressing the preparation of

adjudicative rather than legislative facts, are instructive.
It is sometimes said that the requirement that the trial judge file findings of

fact is for the convenience of the upper courts. While it does serve that end, it
has a far more important purpose—that of evoking care on the part of the trial
judge in ascertaining the facts. For, as every judge knows, to set down in precise
words the facts as he finds them is the best way to avoid carelessness in the
discharge of that duty: Often a strong impression that, on the basis of the evi-
dence, the facts are thus-and-so gives way when it comes to expressing that
impression on paper."

Chief Justice Hughes once remarked:
An unscrupulous administrator might be tempted to say "Let me find the facts

for the people of my country, and I care little who lays down the general
principles." 9
Judge Frank went on to say that Chief Justice Hughes' comment should be

extended to include facts found without due care as well as unscrupulous fact-
finding; for such lack of due care is less likely to reveal itself than lack of
scruples, which we trust, seldom exists."
The argument that procedures which will adequately protect the rights of

affected parties would unduly prolong Commission rulemaking is not compelling.
First, essential considerations of administrative due process should not be
sacrificed on the altar of expedition. Second, if the agency has thoroughly done
its homework in preparation for a rulemaking proceeding and has been able
to fashion a rule which is responsive to the needs of the public and the realities
of the industry involved, there is no reason why complete and fair procedures
will frustrate the rulemaking function. Perhaps the concern with a time lag
in the promulgation of rules in this context is tacit recognition of the im-
propriety of legislative rulemaking over so broad an area as is encompassed by
the jurisdiction of the Federal Trade Commission.
The provisions for judicial review provide that the reviewing court shall

set aside agency "action, findings, and conclusions found to be unsupported by
substantial evidence upon the record as herein defined." The patent short-
comings of such a record have immediately above been explained. At a minimum,
agency action should be invalidated if it is not supported by substantial evi-
dence on the record as a whole. The mere intrusion of some evidence into the
record in support of a rule should not preclude the court from reversing agency
action if the entire record demonstrates that the supportive showing does not
merit credence or weight.
Finally, there is substantial question whether a party who has not contested

a rule in the Court of Appeals for the District of Columbia Circuit immediately
subsequent to promulgation as provided for in § 208 could make a collateral
attack on the validity of the rule in a later enforcement proceeding.

II. SECTION 202: COMMISSION REDRESS ORDERS

Proposed new § 5(a) (7) of the Federal Trade Commission Act had its genesis
in S. 3201, considered by this Subcommittee in the last session of Congress. In
Committee Print No. 2 of S. 3201, Section 103 authorized the Commission in
any proceedings it instituted to order * * * [the respondent] to take such action

8 United States v. Farness, 125 F. 2d 928, 942 (2d Cir. 1942).
0 Address before Federal Bar Ass'n. in 1931, quoted in N.Y. Times, February 13, 1931,p. 18.
10 united States v. Farness, supra, n. 8, at 942.
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as the Commission shall find necessary to redress injury caused by such acts
or practices to consumers, including, but not limited to, payment of damages,
refund of money or return of property, restitution, reformation or rescission of
contracts, repair or replacement of goods, proper servicing, and public notifica-
tion of violation.'

Section 202 of S. 986 would substitute in lieu of the specific remedies articu-
lated in S. 3201 the authority for the Commission to order a respondent to take
any other action necessary to redress the injury caused by such acts or practices
to consumers.
This grant of authority to the Commission to fashion and shape remedies_

without either standard to guide or limitations upon its remedial actions far
exceeds the bounds of accepted administrative discretion. Specific remedies
which may be required by the Commission should, at a minimum, be set forth
With precision by the Congress and not left to the unconfined discretion of an
administrative agency.
There is substantial question whether the Federal Trade Commission

presently possesses the authority to require affirmative redress in administrative
proceedings. The Commission is energentically testing its authority in this
regard. In cases presently in the pipeline, the Commission staff argues that the
agency may require -reimbursement of prepaid subscription fees following the
terminated publication of a magazine. The staff is also arguing that companies
found to have violated the Federal Trade Commission Act must so state in their
subsequent advertising for a period of time. In fact in one of its proposed orders
the Commission staff reserves the right to require that a certain product be
taken off the market if the cautionary statements which would be required in
the advertising under this order do not thoroughly apprise the consumer of its
alleged hazards. These are but a few examples of the manner in which the
Commission staff is currently and vigorously assessing the boundaries of the
agency's jurisdiction. It would seem far preferable as a matter of legislative
policy to evaluate the powers now held by the Commission before making such
a generalized grant as is contained in the proposed bill. The same principles,
in fact, apply with equal force to both § 202 and § 208.

Moreover, if the Commission is •to be vested with the authority to cloak its
orders with retrospective remedial power, other questions of practical moment
arise. For instance, if the 'Commission were not to confine its remedies to pros-
pective 'application it would be held to a much stricter standard. What affect
this burden would create on the Commission's limited resources in effectuating
its role as a flexible, responsive element for consumer protection in the economy
cannot be foreseen. It is not unreasonable to predict that the Commission's
resources would be over-committed to justification of retrospective remedies rela-
tive to staying abreast with current changes in the economy and providing ag-
gressive regulation therein.
In addition, the proposed grant if made could be construed as 'authority for

the Commission to award damages and similar legal remedies. Constitutional
problems immediately arise. Under the Seventh Amendment of course, parties in
civil actions involving more than $20 are entitled to jury trial. Questions arising
out of breach of contract and tortious conduct were treated as common law jury
questions and that right is guaranteed today. Liability and amount of damages, if
any, are to .be determined by jury if not voluntarily waived by the parties. "It
must not be forgotten that, in actions at law, trial by jury of disputed questions.
of fact is guaranteed by the Constitution." 13 While it may be that 'an adminis-
trative agency has broad powers to fashion equitable remedies, 'and even civil
penalties under an expressed stautory delegation, we are not aware of any right
of an agency to preclude jury determination.

Senator COOK. Our next witness is Mr. Eugene A. Keeney, president
of the American Retail Federation.

'3 It should also be noted that S. 3201 as approved by the Commerce Committee would
have authorized the agency to proceed in court for such redress.

13 Stevens v. Howard D. Johnson Co., 181 F. 2d 390, 394 (4th Cir. 1950).
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STATEMENT OF EUGENE A. KEENEY, PRESIDENT, AMERICAN RE-
TAIL FEDERATION, WASHINGTON, D.C.; ACCOMPANIED BY
NAMES MARSHALL GOLDBERG, VICE PRESIDENT OF GOVERN-
MENT AFFAIRS DIVISION

Mr. KEENEY. Thank you, Mr. Chairman.
My name is Eugene A. Keeney. I am president of the American

Retail Federation. Accompanying me is James Marshall Goldberg,
vice president of Government affairs division of our federation.
We are a national organization which, through its 50 'State and

28 National retail trade association 'affiliates, represents more than
800,000 retail establishments of all types across the country.
The federation finds much to support in the bill, S. 986, introduced

by Senators Magnuson, Moss, and other distinguished members of this
committee. We also support many of the concepts in the administra-
tion's proposal. However, the Federation offers below substantive and
constructive proposals which would give added protection to the
consumer by clarification and elucidation of both bills.

TITLE I—WARRANTY PROVISION

The Federation has long advocated clear and meaningful guaran-
tees offered on products sold to the consumer. -While guarantees are
primarily the creation of the manufacturer, the Federation has worked
with manufacturers to voluntarily develop programs directed toward
the improvement of guarantee practices.
Last year the Federation testified on the voluntary efforts to improve

and simplify warranties. We were pleased to work with the Associa-
tion of Home Appliance Manufacturers and the Gas Appliance Manu-
facturers Association in establishing the Major Appliance Consumer
Action Panel (MACAP). In addition, at least four of our national
trade association affiliates—the National Retail Merchants Association,
the Association of General Merchandise Chains, the National Home
Furnishings Association and the National Appliance and Radio—TV
Dealers Association—launched independent programs designed to
simplify and improve guarantees. These programs are proceeding
successfully.
In January 1970, when the Federation testified on S. 3074, we

expressed our deep concern that the bill had gone beyond disclosure
by imposing severe restrictions on the content of guarantees them-
selves. We are pleased that the committee adopted many of the sug-
gestions made in our testimony and that S. 3074, as it passed the Senate
last year, had become primarily a disclosure measure.

Title I of S. 986 is, with some minor changes, the same bill that
passed the Senate in 1970. However, there are some problem areas
remaining in that bill. With respect to Federal preemption, section
112(b) of S. 986 provides that:

Labeling, disclosure or other requirements of a State with respect to written
warranties against defect or malfunction of a consumer product inconsistent
with those set forth in sections 102, 103 or 104 of this Act shall not be applicable
to warranties complying with any of those provisions.

11-
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SECTION IS TROUBLESOME IN AT LEAST THREE ASPECTS

First is the meaning of the words, "or other," which has been added
to the bill passed last year. One interpretation of these words would
be that S. 986 would supersede State labeling and disclosure require-
ments, as well as any other requirements which may relate to the con-
tent of the guarantees themselves.
For example, this interpretation would serve to supersede the Cali-

fornia warranty law requirement of providing service within the
State within 30 days of a consumer claim, if the Federal Trade Com-
mission, in exercising its authority under section 109 of S. 986 were
to decide that a 60-day period for servicing was desirable.
Senator COOK. Let me stop you right there, if you don't mind.
Mr. KEENEY. Not at all.
Senator COOK. I have the feeling the words do mean what you have

indicated. We had a witness yesterday, if I am not incorrect, who
made it very plain that he thought if we were going to do anything
for the benefit of the industry that we really preempt this field. Do
you feel that it should be preempted?
For instance, you talk about the California law. It is my under-

standing that it is pending in two or three other States. It is presently
pending before the State legislature in the State of Georgia.
Is it your feeling that this field should be preempted so that an

association such as yours, for instance, can have one clear-cut policy
rather than conceivably 50 policies?
Mr. KEENEY. This is our position, sir.
Senator COOK. All right. Thank you.
Mr. KEENEY. However, the rule of legislative interpretation known

as expressio unius est exclusio alterus dictates that: where a general
term follows a listing of specific terms, the expression of the specific
is the exclusion of all other specifics. Thus, using this doctrine, the
words, "or other," would relate only to labeling and disclosure require-
ments of State law, and not substantive requirements such as is con-
tained in California's Song bill. We believe that this doctrine should
not be followed in this case.
Second, section 112(b) limits its application to sections 102, 103, and

104 of this bill. We believe that the preemptive provisions of section
112(b) should apply to the entire bill.
Third, the use of the word "inconsistent" is troublesome, because its

definition is often imprecise. A lack of uniformity in this area would
result in harsh penalties to warrantors who would be forced to comply-
with different regulations at different levels of government. Dual
regulation, whether consistent or inconsistent, does not alleviate con-
sumer confusion rather, it enhances it.
The question of what is inconsistent again crops up when one con-

siders the proposed Federal law in relation to the recently effective
California statute. This, as we pointed out before, requires that sup-
pliers making a guarantee within the State repair the guaranteed
products within 30 days of a consumer claim. However, if the FTC,
in exercising its section 109 authority under S. 986, mandated that a
supplier making a "full" guarantee had the duty to repair or replace
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within 60 days, would the California requirement be considered in-
consistent, and thus of no effect? We would hope so.
In view of these problems, Mr. Chairman, in our statement we rec-

ommend amendment of section 112(b).
Senator COOK. Let me read it. I wonder what we do with your new

section 112(b) in regard to the Uniform Commercial Code. If either
one of you can answer that, I think we ought to get it in the record.
Why don't you go ahead and read that section?
Mr. KEENEY (reading) :
(b) Labeling, disclosure, or other substantive or non-substantive requirements

of a state with respect to written warranties against defect or malfunction of a
consumer product inconsistent with or more stringent than provisions of this
Act or rules and regulations adopted by the Federal Trade Commission in im-
plementing the provisions of this Act shall not be applicable to warranties
complying with any provision of this Act.

Shall I continue?
Senator COOK. Yes, go ahead.
Mr. KEENEY (reading) :

FTC REGULATORY AUTHORITY

The regulatory authority conferred on the Federal Trade Commission by title I
is vast. We fear that such an open-ended delegation might possibly lead to the
end of advertising of guarantees. Such a move would adversely affect the con-
sumer by depriving him of needed information.
In section 102(a) there is a lengthy list of items which the Commission may

require to be included in a written warranty. The Commission is not, however,
limited to this list. We recommend, for example, that on line 14 of page 5 of
S. 986 the words "among others" be deleted and replaced by the words "as appli-
cable." his would make it clear that the Commission could not require inclusion
of Items beyond the 14 listed in section 102 ('a).
The inclusion of the words "as applicable" will make it clear that the Com-

mission does not have to require the 14 items where the 'situation does not war-
rant it. It is only with respect to warranties meeting the "Federal minimum
standard" that the Federal Trade Commission is given substantive regulatory
authority. With this exception S. 986 is essentially a disclosure statute. This
minor change in 102 ( a ) will certainly reflect this.

Something more is needed to insure that the Federal Trade Com-
mission is not to be given the authority to regulate the substantive
terms of warranties, but is only authorized to issue rules that attempt
to insure the clear and conspicuous disclosure of whatever warranty
terms and conditions are decided upon by the supplier.
For example, under section 102(a) (8) the Commission would be

able to require inclusion in a written warranty of the availability
of any informal dispute settlement procedure for any warranty dis-
pute. The Commission could decide to issue sample warranties which
warrantors may incorporate by reference in their warranties. All of
these examples could include provisions for settlement of disputes
by arbitration. This would almost force a warrantor to include arbitra-
tion language in a warranty even if he did not wish to do so. Thus,
the Commission would be in the substantive warranty business.
Therefore we recommend the following language be included in

section 102 at the end of subsection (b) : "Nothing in this section shall
be deemed to authorize the Commission to prescribe the scope, sub-
stance or content of warranties."
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REMEDIES

Section 111(e) was inserted, according to the 1970 Senate Commerce
Committee report on S. 3074, "to make explicit the fact that this legis-
lation has no effect on the present ability of consumers to pursue their
remedies in Federal courts by instituting class actions nor does the
bill affect class action availability in State court proceedings."
We urge this subcommittee to carefully review this portion of the

bill. The failure of a guarantor to perform those obligations which he
undertakes in a guarantee is an individual problem between the
guarantor and purchaser. We believe that this problem is best solved
individually, and not through group action.
One need only to look at the history of class actions under the

Truth-in-Lending Act to see how they are abused in the name of
consumer protection. Many pending suits alleging violations of the
disclosure requirements have been directed at large, national com-
panies. To our knowledge, no class action suits have been directed at
any of the small companies which have been cited in FTC complaints
for allegedly violating this law.
We therefore suggest that section 111(e) be amended to read:

(e) Any person damaged by the failure of a supplier to comply with any
obligations assumed under an express or implied warranty (guaranty) or service
contract subject to this act may bring suit in an appropriate district court of
the United States subject to the jurisdictional requirements of section 1331,
title 28, United States Code, or (in an individual capacity but not as a representa-
tive of a class of plaintiffs), in any State or District of Columbia court of com-
petent jurisdiction. ( Said limitation upon capacity shall not affect any suit which
does not involve a cause of action under this subsection.)

TITLE II—FEDERAL TRADE COMMISSION IMPROVEMENTS

Title II of S. 986 would make many significant and far-reaching
changes in the Federal Trade 'Commission Act. There are two sections
of title II which the federation endorses, one without change, and one
with minor modification.

EXPANSION OF JURISDICTION

The federation is in support of 'section 201, which would expand the
jurisdiction of the Commission from unfair and deceptive acts and
practices "in" interstate commerce to similar practices "affecting"
interstate commerce.
This change would enable the Commission to take action in many

more cases, spreading a uniform pattern of enforcement across the
country, thus affording greater protection for the consumer.

PRELIMINARY INJUNCTIONS

Further, the Federation supports section 212 of S. 986, which would
give the Commission authority to seek preliminary injunctions for
alleged violations of section 5 of the act. Such authority is necessary,
we believe, to the effective enforcement of the FTC's mandate, by pre-
venting fraud before it can prey on consumers.
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However, we are troubled by the lack of any provision in section
212—a lack rectified in the 'administration version of this same pro-
posal—which directs the Commission to proceed expeditiously with
the issuance of a formal complaint when a preliminary injunction is
sought.
We believe that if the Commission has sufficient grounds to seek a

preliminary injunction, it should have sufficient grounds to proceed
with the issuance of a complaint.
Therefore, we would recommend amendment of section 212 to pro-

vide that a complaint must be issued either prior to, or simultaneously
with, the seeking of a preliminary injunction.

DIRECT ACCESS TO COURTS

Title II would also make significant changes in the procedure by
which a defendant is taken to court by the Federal Government. S. 986
would allow the FTC to proceed to court using its own attorneys,
rather than having the Justice Department bring suit for it.
These provisions, coupled with the others in S. 986, would put the

FTC in the unique position among Federal agencies of being pros-
ecutor, judge, jury, and enforcer in cases involving unfair and decep-
tive practices. This unbridled authority with no guidelines for its
proper use would also set a dangerous precedent for other Federal
agencies.

CIVIL ACTIONS

While we support expansion of FTC jurisdiction and preliminary
injunction authority, other provisions of title II of S. 986 pose many
problems. These provisions are not contained in the administration
bill relating to the FTC.
For example, section 202 of S. 986 would authorize—and indeed,

direct—the Commission to initiate civil actions for knowing viola-
tions of the act.
The FTC was established to perform primarily two imoprtant func-

tions: (1) to provide guidelines to the business community as to actsand practices which do not conform to broad legal criteria; and (2)
to bring to play an imaginative law enforcement framework in the
prevention of a number of unfair practices which had emerged or
might emerge and with which Congress was not suited to deal.
'Congress, therefore, empowered the Commission to proceed against

a wide range of conduct which would fall within the term "unfair
methods of competition" and, in 1938, extended its jurisdictional au-
thority to reach "unfair or deceptive acts or practices." It also vestedthe Commission, as an administrative agency, with power to initiate
administrative complaint proceedings looking to the issuance of pros-
pective injunctive relief in the form of a cease and desist order. Bothin identifying unfair practices and in fashioning the form of pro-spective relief, the Commission has been accorded wide latitude.
Section 202 would inevitably result in the discontinuance of the vitalfunctions which the agency was designed to perform. FTC would betransformed into essentially a prosecuting agency; its administrativelaw enforcement function would go by the boards. Enormous 'and,
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history shows, irresistible pressures would be leveled on the Commis-
sion's limited resources, compelling it to initiate court actions when-

ever it may have reason to believe an unfair or deceptive practice has
occurred. In this respect, it is important to note that proposed section

5 (a)t(8) court actions would encompass any act or practice which is
unfair or deceptive to a consumer.
The FTC should not be required to perform such a prosecutorial

function.
PROMULGATION OF TRADE REGULATION RULES

Section 208 of S. 986 would specifically authorize the FTC to pro-
mulgate trade regulation rules:

* * * defining unfair or deceptive acts or practices in a manner sufficiently
specific to reasonably inform affected parties of the acts or practices prohibited.

Once promulgated, after certainly roughly defined administrative
procedures, a violation of the rule "shall constitute an unfair or de-
ceptive act or practice in violation of section 5(a) (1) " of the Federal
Trade Commission Act. As a result, such violations could subject the
person, partnership or corporation charged to civil penalty proceed-
ings under section 202.
The trade regulation rule provision would vest the Commission

with legislative powers to issue rules with statutory effect, cutting off
the traditional rights of affected parties to contest the agency's view
of the law in subsequent litigation or adjudicative proceedings. Exer-
cise of this power is contrary to the appropriate role of the Commis-
sion and the grant should not be made.
The impropriety of vesting the Commission with legislative rule-

making powers relates in major part to the substantial distinction
between its central function and that of administrative agencies whose
jurisdiction covers segments of the economy in which licenses are
required as a precondition of doing business. An administrative agency
such as the Federal Trade Commission, is neither an appropriate or
competent body to legislate in the broad trade regulation field across
the entire market-regulated spectrum of the economy. Legislative
rulemaking, under procedures prescribed by section 208 or any others
which might be developed, are not suited to the fair announcement
of standards for future conduct in the trade regulation field.
Unlike adjudication, rulemaking does not provide affected parties

with reasonable opportunity to develop an adequate record upon
which a reasoned determination of violation can be found. The right
of parties to present evidence may be limited by what the Commission
would determine is appropriate, and no provision for discovery or con-
sideration of motions would be made.
When Congress has granted the 'Commission authority to promul-

gate legislative rules, it has done so expressly and in limited areas
where Congress itself has made extensive legislative findings. Illus-
trative of congressional enactments bestowing such power are the Wool
Products Labeling Act, the Fur Products Labeling Act, the Flammable
Fabrics Act, the Textile Fiber Products Identification Act, and the
Fair Packaging and Labeling Act.
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BROAD POWER TO ISSUE ORDERS

Among the most troublesome provisions of S. 986 is that portion
which would amend section 5(a) of the Federal Trade Commission
Act to empower the Commission to take "any other action necessary"
to redress injury caused by unfair and deceptive acts or practices.

It is worthy to note that this same committee, in approving S. 3201
last year, chose not to grant such broad authority to the FTC, but
instead authorized the Commission to go to court to seek, not "any
other action necessary," but specified types of redress to be granted by
the judiciary.
This proposed broad language, as we have pointed out before, would

transform the Commission into a prosecutorial agency, whose deter-
mination of what was "necessary" to redress an injury would not be
reviewable. Such a grant of power, in our judgment, would be
excessive.

CONCLUSION

In sum, we urge this committee not to legislate impediments to the
effectiveness of the proposed guarantee legislation.
We urge that the committee adopt the administration approach of

separating these two distinct subjects—warranty regulation and FTC
improvements—into two separate bills, and consider each on its merits.

Senator COOS. Thank you very much, Mr. Keeney.
Would you go so far as to say in regard to this delegation that you

might actually see a serious violation of the separation of powers?
Mr. KEENEY. Yes. I had not thought of it to this extent, but it

does. The more you think about it, the more the point does have merit.
So much criticism of the Congress not being effective today is pointed
in the direction of the executive area of our Government. So many of
the students of political science today have referred to the ineffective-
ness, the inability, of the Congress to legislate and in effect they have
abrogated their responsibility to legislate and given it to the adminis-
trative agencies.
I can be personal for a moment, Mr. Chairman, and refer back 15

years or more in my experience as a young attorney entering the Fed-
eral Government, and the first instruction given to me was, Mr. Keeney,
as a lawyer working for the Federal Government, administering a
law passed by Congress, your responsibility is to study the law and
explore the peripheries and to expand them as much as we can. And
your point is very well taken, Mr. Chairman.
Senator 'COOK. That sounds like a perfect new adaptation of bureauc-

racy, I might add.
In other words, maybe we too often get enthusiastic about taking

congressional action on a question, and then simply turn around and
decide to give away our authority to an executive agency.
Mr. KEENEY. I agree with you. Congress is asserting more and more

of its authority, and I am pleased to see this in many areas. It is not
too evident in the proposed legislation in a number of instances, and
I am most hopeful a number of changes can be made.

Senator ,COOK. I think one of our real problems is that we spend a
great deal of time hearing witnesses on proposed legislation, and then
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we go back here and mark it up. We do one of two things: We either
leave in it such language as "any other things that they may feel are
necessary to come to this conclusion or that conclusion or stop this
or stop that," and then we have another one that we quite frequently
put into 'bills, and that says after we get through laying the ground-
work, we put in that devastating section which says once this agency is
established it shall have authority to promulgate such rules and regu-
lations as they deem necessary to put this act into operation, and in
effect what we are really saying is we have written down about 10 or
15 guidelines and then we have given them a -carte blanche to do any-
thing they want to do.
I think this is the periphery that you made reference to. Do you

know of any other agency, in your dealings and in the dealings of the
association that you represent, that would have this type of authority,
this type of rulemaking authority, not only from the standpoint of
creating for themselves within their own framework, legal causes of
action for which the Federal judiciary shall immediately take notice
of, but which gives to them such an informal method of promulgating
those rules in regard to establishing a record ? Do you know of any
other agency that would have that type of authority?
Mr. KEENEY. To my personal knowledge, no. But my personal

experience in dealing with the Labor-Management Act, known com-
monly as the Taft-Hartley Act, if you go back to 1938, it was known
as the Wagner Act, and it gave all this authority to the National
Labor Relations Board as is now presently proposed for the Federal
Trade Commission.
By 1945 and 1946 the hue and cry of prosecutor, judge, jury, and

enforcer was heard throughout the land, and there was a ferment
throughout the country, and Congress listened and they changed this
provision, felt that this was so unfair to place all this authority within.
one Government agency, and in effect they separated the general coun-
sel of the National Labor Relations Board and gave him almost com-
plete autonomy for enforcement, issuance of complaints, and
injunctions, which the Board itself, the five-member board, does not
have.
So there is some precedent as far as bad experience that we have

had, the country has had as far as giving this unlimited, unbridled
power to a Government agency.
Senator COOK. Therefore, the only real case that you know of was

soon abandoned and the agency reverted to the adversary system.
Mr. KEENEY. Yes.
Senator CooK. One other thing, and I think this ought to be made

clear: If I were to go out and find 100 people today that bought major
appliances in the Washington area and brought them all in here, how
many of the 100 do you think could answer in the affirmative, if we
asked them, if before they bought these products did they read the
warranty?
Mr. KEENEY. I am not sure that many would say they have read it.

Even myself, representing retailers throughout the country, when we
go and purchase a major appliance or even a smaller appliance, we
seldom really read the warranty. We look at the product, we examine
it, we look at some of the other similar products, but seldom do we
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actually read the warranty itself. We should, it is our responsibility
to do so, but we do not.

Senator COOK. Really, the point I am trying to make is that I think
maybe the passage of a warranty/guarantee bill might be, on the part
of some of us, self-satisfaction without any results to the consumer;
and I think this is the important element we are looking to: How do
we protect the consumer?
Let me ask you this: Do you think there is any way that this bill,

as written, is going to make a manufacturer a better manufacturer,
if in fact he need not warrant anything if he does not want to?
Mr. KEENEY. No;  I do not know that this would make him a better

manufacturer or not. I would go back to the history of this guarantee
dialog that is going on. So much has happened, and it is detailed in
the committee report of last year, so much has been done on a volun-
tary basis, manufacturers have initiated so many new changes as far
.as their guarantees are concerned, for the most part this proposed
legislation would be superfluous.
We have talked to most of the manufacturers around the country,

and improvements have been made in the guarantees by making them
more clear and more precise with larger print. The dialog has been
effective.
Senator COOK. We got into a discussion yesterday, and I would like

your comments on it. Do you think the general public more adequately
understands the words "parts only" or "parts and labor" than they
would recognize or understand a warranty that said "full" or a
warranty that said "partial"?
Mr. KEENEY. I am smiling because we have been talking about this

a great deal amongst our members. I would say "full" or "partial"
are words that are subjective as to what they mean to you. You finish
eating a meal, you feel full. That may be a subjective feeling. But
what does "full" mean when you refer to a guarantee?
Senator 'COOK. What does "full" mean if your plate is still half

empty and mother says finish it?
Mr. KEENEY. If I am watching my weight and half the meal is still

there, when I say full, it is a subjective thing. When you look at an
appliance when it says full guarantee, what does this mean ?
Mr. Goldberg and I have a continuing dialog and discussion and

disagreement. He refers to an automobile manufactured by any of the
"Big Three"; he says suppose they take the train or the trolly, what-
ever he calls it, and they give it a 5-year, 50,000 warranty and then
they only warrant the rest of the car for 2 years. Now, is this full or
is this partial?
- Then we go into the wording of the statute, and we will talk to
many of the draftsmen as to what it means. He and I disagree on this.
But the point is well taken. What is any malfunctioning or defective
warranted 'product as encompassed by section 104(a) (1) ? I reached
the conclusion, in complete disagreement with Mr. Goldberg, that I
do not think I like the word "full"; I do not like the word "'partial."
I would rather see "parts and labor." As a consumer I know what parts
and labor mean. I know just what service means. I am not sure if I
know what full or partial means.



203

Senator COOK. Mr. Goldberg, do you want to add to that, because
if you disagree, I think it would be well to have your opinion.
Mr. GOLDBERG. We do not disagree on the bottom line, Senator, and

that is we both think that the words "parts and labor" or "parts and
service" or "parts only" or "service only" is a lot more meaningful to
the consumer than full versus partial. It is just how we get to the bot-
tom line that we differ. But we do not differ at all on the outcome.

Senator COOK. Are warranties a source of controversy between re-
tailers and manufacturers?
Mr. KEENEY. Not to any great degree. It has not come to my atten-

tion that there was this great a problem. I would say that maybe sev-
eral years ago, before this dialog started, before there was the spotlight
of publicity put on it, there were some problems with respect to manu-
facturers and retailers, but a great deal of this has been worked out
voluntarily.
Senator COOK. Let me ask you one last question. Under section 102,

it says, "Such regulations may require inclusion in the written war-
ranty of any of the following items, among others :"
Let us assume for the time being that the FTC imposes all of these,

all 14 of them. Now let's take two products side by side, one without
a warranty and one with a warranty, but let's attach to the one with
a warranty item 13: "The characteristics or properties of the products
or parts thereof that are not covered by the warranty." Now, the cus-
tomer looks at, let's say, the washing machine that is warranted, but
after it warrants the substantial parts, it then has a list of 35 or 40 or
60 parts that are not warranted.
Do you think he buys the warranted product or do you think he

says, why, I am not going to buy this product that has all these things
that are not covered, to cover, so I will buy the one that is not war-
ranted at all?
Mr. KEENEY. Again I think you are talking about a subjective situa-

tion there, and it may be just a theoretical one. For the most part re-
tailers today offer appliances or any other item for parts and labor or
labor only involving service, and this covers most, if not all of the
parts, and usually most of the parts.
Senator COOK. Thank you. That is all I have. Do you have anything

to say?
Mr. SITTCLIFFE. Yes.
Mr. Keeney, I appreciate the constructive suggestions for language

change that you have included in your statement, but I have some
specific questions as to the thrust of that suggested language. I guess
the first question is, Why have you given up the second suggested
language change as to preemption of State class action rights when
you have given us the first preemptive provision?
To be more specific, under your preemption clause that you suggest

for section 112(b), you say that "Labeling disclosure or other sub-
stantive or nonsubstantive"—I guess "procedural" could be substituted
there—"requirements of the State," and then it goes on, "which are
more stringent than provisions of this act shall be preempted."

Certainly a State class action right which is not provided for in the
act would be more stringent than a provision in the act, because the
act is silent as to that problem.
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Therefore, you have already accomplished through your first pre-
emptive clause the exclusion of State consumer class action rights, and
it would seem that your second recommendation to us would be
superfluous.
Mr. KEENEY. I don't know. You know, Mr. Sutcliffe, you and I

have had a continuing dialog for the past year or so on this legisla-
tion regarding is she or is she ain't my baby as far as class actions
are concerned, and we have a difference of opinion there.
In my judgment, I think you are finding something which I don'tsee.
Mr. SurcraFFE. You see you have included in here substantive andnonsubstantive measures that are more stringent than the provisions

in the act.
Now, the way in which the preemptive clause was originally written,

it referred to specific provisions in the act. If you say more stringentthan the act, the act doesn't cover many, many procedural and sub-
stantive rights that are of the body of State law that would allow
the Federal legislation to integrate with the State legislation.
For example, under the Uniform Commercial Code which formsthe matrix for the warranty legislation, what would you do with

section 2-719 as it relates to section 2-316?
Section 2-316 says that you can contractually modify your contractin accordance with section 2-719.
Section 2-719 says you can do it but not as it relates to denyingrecovery for personal injuries.
If you put your preemptive clause as you suggest to us in the bill,

we have eliminated for consumer products the provisions of the Uni-form Commercial Code 2-719 and 2-316, because it is more stringent
than the provisions in the act because we don't cover them in thisact.
We have by reference referred to a vast body of State commercialcode and decisional law in formulating the proposal. This is why thecommittee I think was forced to be very narrow in its preemptive pro-visions and refer to specific sections in the act that were preempted;otherwise, you get into a very, very difficult situation.
Mr. KEENEY. I can see your point. I don't believe that the preemp-tion clause as we recommend would affect the Code as passed by theStates involved.
I do say that it has to be a tough preemption clause. You weredeeply involved—I believe you were deeply involved in the truth-in-lending legislation. The problems of the Federal Reserve Board andthe Federal Trade Commission in interpreting what is inconsistentand what is preemption is something we should learn by, the historyof the problems that we have learned.
In view of this history and background, I would hope that youwould support a preemptive clause much stronger than that presentlyrecommended.
Mr. SUTCLIFFE. We would have to fashion a preemptive clause thatdid not destroy the matrix into which this legislation has to fit.Mr. KEENEY. I do not agree that it would destroy it.

A
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Mr. 'SUTCLIFFE. Would you also comment on why you feel it is neces-
sary to preempt State procedural rights, namely, the rights of States
through their own legislative process to determine that their con-
sumers have the right to redress through class action breach warranty
claims?
Mr. KEENEY. This again is not our intention in the proposed pre-

emption provision. Again you are reading it stringently, and this was
not our intent, to preempt this.
Mr. SUTCLIFFE. Let me refer to your testimony where you say "Any

person damaged by the failure of a supplier to comply with any obli-
gations assumed under an expressed or implied warranty or service
contract subject to this Act" could only go to court as an individual in
a State.
So, you have preempted the right of the State to determine that

it would provide its citizens with a State class action right.
Mr. KEENEY. Well, in our judgment, as far as warranty is concerned,

it is an individual problem when the consumer and the retailer, and
it is not really the subject for 
Mr. SUTCLIFFE. If it is an individual problem, then class action

would not lie is that correct?
Mr. KEENEY. It should not lie.
Mr. SurcLiFFE. Well, the court is to determine whether or not it is

an individual action. I simply wanted to provide for the record any
justification for preempting a State's rights to decide upon whether or
not it would allow class action for its inhabitants.
Mr. GOLDBERG. I think I can answer that by saying that, as I read

110 (3) , as written, it would allow a consumer who feels that he has
suffered a breach of warranty on the party of a manufacturer or a
retailer to pick out any State in the country to bring his class action in.
As I read it, he has got 
Mr. SurcLiFFE. Can he do that today?
Mr. GOLDBERG. As I understand it, today he would have to go in the

State either in which he resides or where the transaction took place
and bring a class action on behalf of all the consumers within that
State.
Mr. SUTCLIFFE. I mean we wouldn't be changing the situation if this

law passed between today and tomorrow except we would be according
him a little more specificity as to what his consumer rights are.
Mr. GOLDBERG. As I read 101 (e) , you would be changing the law

to the extent that the consumer could not only get into Federal law
subject to 1331, but he could go to any State court, not necessarily
the State court in which he resides or where the transaction took
place, and bring a class action not only on behalf of himself and the
consumers within his State but on behalf of all consumers all over
the country.
In effect, it would allow him to forum shop for a friendly court

and bring a national class action, whereas today he may be allowed
to bring a State class action. And I think our point in limiting the 
Mr. SurciAFFE. But a preemption of this sort would be properly

considered in separate legislation, would it not, rather than trying to
accomplish a change in the conflict of laws or choice of laws and

60-158-71 14
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proceedings of the United States in a warranty bill wouldn't it be
more appropriate to consider this in separate legislation?
Mr. GOLDBERG. Perhaps. Maybe that is an argument for taking out

the remedy section entirely and dealing with that separately.
Mr. SITFCLIFFE. As you recall in our conversations last year, we did

have that particular remedy section removed, and it was fearful that
therefore by being silent we were inadvertently conferring a class
action right.
The reason that provision is in there is to express that we are not.
Mr. GOLDBERG. I think our concern here is that a breach of warranty

situation, which is what this covers, is an individual problem as be-
tween you, the warrantor, on the one hand and I, the consumer, on
the other

' 
and the notion that the court will ultimately determine that

a class action will not lie or there aren't sufficient people to make up
the class or whatever doesn't stop that consumer from saying I am
dissatisfied, you have breached the warranty and, therefore, I am
going to bring a lawsuit against you, and there is not enough in it for
me to bring an individual suit, so let's make it a class action.
Mr. SUTCLIFFE. Of course we do have the incentive with the reason-

able attorney's fees to, in those cases where it is a personal dispute, to
go and seek redress for that particular breach of the warranty
obligation.
I don't wish to belabor that issue. I simply wanted to ask for your

explanation of why you have suggested this approach, and if you have
anything further to add after review of the record, we would certainly
appreciate this.
One last question, if I may.
What do the words "parts and labor warranty" mean to you? If

you read that and did not take the time to read the rest of the war-
ranty, what would parts and labor mean to you?
Mr. KEENEY. Exactly what it says, parts and labor.
Mr. SUTCLIFFE. Explain what you would get from that warranty,

then.
Mr. KEENEY. Parts would be any part of any item of purchase.

Labor would be that needed involved in servicing such an item of
purchase.
Mr. S UTCLIFFE. If you had a parts and labor warranty then and

your product broke down, what would be your remedies?
Mr. KEENEY. The remedies?
Mr. 'SUTCLIFFE. Yes.
Mr. KEENEY. I am not sure as to what your question might mean.
Mr. SurcLiFFE. Would you call up the person and say, my product

is broken down, come out here and fix it, please?
Mr. KEENEY. You mean I would get on the phone and say, come

on over, my parts and labor need work?
Mr. SUTCLIFFE. You wouldn't have to bear any cost in that situa-

tion would you, if you had a parts and labor warranty?
Air. KEENEY. It all depends on the warranty. You haven't expli-

cated your entire premise.
Mr. SUTCLIFFE. If we had full warranty, would you know? Have

you given your full protection when you say full warranty under thisbill ?
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Mr. KEENEY. I am afraid we have a difference of opinion
 there as

to what full and partial is. Parts and labor in my judgme
nt is much

clearer to the rank and file—not a sophisticated lawyer as
 yourself—

but a housewife or my wife, for example or any number of
 consumers

going into a store would understand parts and labor much
 more than

what full might mean.
Mr. SUTCLIFFE. But parts and labor doesn't tell you anyt

hing about

what you have to do with the product to effectuate th
e repair free

of charge. What if you had to mail or send to the factor
y your piano

under a parts and labor contract?
Mr. KEENEY. It would be spelled out as far as the di

sclosure is

concerned.
Mr. SurcLir.t.E. But you say you don't read it until 

you get the

product home.
Mr. KEENEY. I am afraid your reasoning and your li

ne of question-

ing doesn't seem to flow as far as my own ability to respo
nd, sir. We

have a difference of opinion with respect to full and pa
rtial and parts

and labor or just parts.
Mr. SUTCLIFFE. You say that the consumer understa

nds parts and

labor much better.
Mr. KEENEY. I would say so.
Mr. SUTCLIFFE. What does she understand? She is 

more familiar

with those terms?
Mr. KEENEY. She understands those terms.

Mr. Stumm:. Does she understand what the wa
rranty means?

Mr. KEENEY. Does she understand what?

Mr. S UTCLIFFE. The theory of labeling in the he
ading of the war-

ranty, the theory was to give the consumer some kind
 of initial indica-

tion of what was in the warranty.
Mr. KEENEY. Right.
Mr. SurcLir.r.E. If she has a parts and labor warra

nty, does she have

that initial indication of what is in the warranty?

Mr. KEENEY. Of course she does. This is my jud
gment. We differ.

Senator COOK. Might I add to this. You can have 
the word "full"

and in the language of the warranty  it can say in o
rder to be fixed you

have to mail it back to the factory. What if the F
ederal Trade Com-

mission stipulates under their rulemaking power tha
t "full" means the

warrantor must come and pick up the defective pro
duct?

Mr. KEENEY. Then you are setting minimum stand
ards. This is just

supposed to be a disclosure statute. Those are sett
ing the standards as

to what a guarantee should include, and I question
 as to whether this is

the intent of the legislation rather than mere disclo
sure.

Mr. SurCLItTE. The preface to the bill says "To 
provide minimum

disclosure standards for written consumer produc
t warranties against

defect or malfunction; to define minimum Federa
l content standards

for such warranties."
The minimum Federal content standards are in

corporated in the

concept of full warranty.
Mr. KEENEY. When we were way back a long tim

e ago, Mr. Sutcliffe,

in law school, when we studied procedural an
d substantive law, we

learned that they merged a great deal. What w
e are talking about

basically in S. 986 is a substantive statute. When
 you spell out certain
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requirements as far as a guarantee or a warranty is concerned, in effect
you are spelling out what a warranty should contain.
Mr. SurcLirrE. Thank you.
Mr. RUSH. I gather that in your recommendations with respect to

title I you are attempting to eliminate what might be referred to as
legislative rulemaking by the Commission?
Mr. KEENEY. That is correct.
Mr. RUSH. So long as only interpretive rulemaking, is provided and

as limited in title I you do not object to the Commission having a right
of access to court in title I?
Mr. KEENEY. That is correct.
Mr. Rusn. Direct access to court?
Mr. KEENEY. That is correct.
Mr. RUSH. You do not object to a direct access to court by the Fed-

eral Trade Commission for preliminary injunctions in title II?
Mr. KEENEY. For preliminary injunctions?
Mr. RUSH. For preliminary injunctions.
Mr. KEENEY. That is correct.
Mr. RUSH. If it were not for the change in rulemaking authority

of the Commission which is affected in title IT, would you object to
them having a direct right of access to enforce their own cease-and-
desist orders?
Mr. KEENEY. This is where we separate.
Mr. RUSH. You would?
Mr. KEENEY. We feel that this authority should be with the Depart-

ment of Justice and not with the FTC. It is spelled out in our
testimony.
Mr. RUSH. What troubled me is that you have objected to direct

access coupled with other provisions of that bill, and what I am asking
is assuming that only changes beyond what is in the so-called admin-
istration bill on Federal Trade Commission Act amendments was to
grant a direct right of access with respect to enforcing cease-and-
desist orders, would you object.
Mr. KEENEY. As far as our position is concerned, the enforcement

of cease-and-desist orders should rest with the Department of Justice
and not within the Federal Trade Commission.
Senator COOK. If you vest it in the Department of Justice, which

was, I think, an allusion to 3201 and the triggering procedures that we
had last year, don't you feel that even under those circumstances that
the FTC would be entitled to have some time limitation on the Justice
Department, after it had full hearings under its present procedures,
after it established its entire record, that it did not have to turn it over
to Justice and say please do this, but you don't have to? Don't you
think there ought to be some obligation on Justice to either bring an
action or to refer a file back to the FTC and indicate that the FTC
has not established a case and give them an opportunity to establish
a case?
I must say in all fairness I think the rulemaking powers here are

so broad as to constitute a total absence of separation of powers as I
talked about, almost an extra constitutional authority granted by the
Congress of the United States to an independent agency. But I do get
the feeling that the FTC feels tremendously frustrated when it builds

•
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an adequate case and it turns it over to Justice and then it cannot get

any action.
Mr. KEENEY. I would like to comment on that. I think your point

may be well taken, that a certain time limit could be given by the FTC

and if Justice did not act the authority might be returned to the FTC.

However, I would have reservation about this for one simple reason.

That does not guarantee that the FTC will act.
Let me go back again in my own experience. We think that these

Government agencies are going to work fast and expeditiously, but

they do not. A new agency was created just a few years ago called

the Equal Employment Opportunity Commission. They are now over

2 years behind as far as their own caseload is concerned.
I think it is rather illusory if we say, well, the deadline will be given

by the FTC and it will come back to the FTC and expeditious action

will be taken. I doubt if it would be. The wheels grind mighty slow

as far as government is concerned.
Senator COOK. In other words, you think that some of the testimony

that has been before this committee and the committee last year, that

portrayed all the fellows on the FTC as good guys and all the fellows

in Justice as bad guys just does not ring true?
Mr. KEENEY. I agree. They are all good guys.
Senator COOK. Thank you very much.
Our next witness is Mr. Thomas A. Rothwell, special consultant to

the National Small Business Association.

STATEMENT OF THOMAS A. ROTHWELL, SPECIAL CONSULTANT,

NATIONAL SMALL BUSINESS ASSOCIATION, WASHINGTON, D.C. ;

ACCOMPANIED BY HERBERT LIEBENSON, LEGISLATIVE VICE

PRESIDENT

Mr. ROTHWELL. Mr. Chairman, may I introduce Mr. Liebenson,

legislative vice president of the client, the National Small Business

Association.
Senator COOK. Nice to have you here, sir.
Mr. ROTHWELL. My name is Thomas A. Rothwell. I am an attorney

with offices in Washington, D.C., and am appearing here as special

consultant to the National Small Business Association. I wish to thank

the committee for the opportunity to appear and testify in reference

to S. 986.
National Small Business Association is a national organization of

some 40,000 members doing business in over 500 distinct business

categories.
S. 986 is a revised and reorganized version of S. 3074, the bill which

was reported favorably by this committee during the last session of

Congress and which was passed by the Senate.
S. 986 contains title II which was not part of the warranty/guaranty

legislation considered in 1970 but which was a part of the class action

bill, S. 3201.
Title I of S. 986, although similar to the amended version of S. 3074,

is quite dissimilar as to the scope or coverage of the original approach

embodied in S. 3074. It will be recalled that S. 3074 was originally
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limited to products that functioned pursuant to electrical, thermal, or
mechanical principles.
As a major suggestion we propose that the scope of S. 986 is un-

desirably broad and comprehensive.
After 3 years of consideration by Congress we finally have a legis-

lative approach to the problem of guarantees and warranties of con-
sumer products that seems sound and workable. We wish to endorse
the legislative objectives embodied in S. 986 and make the following
comments solely for the purpose of improving the legislation.
At the outset let us recognize that the serious consideration of this

bill together with the passage of its predecessor, S. 3074, as amended
by the Senate in 1970 is in effect an admission that competitive proc-
esses have not and are not working out in the marketplace to protect
the legitimate interests of consumers of some categories of products.
The enactment of S. 986 will mean, among other things, that Con-

gress chooses the consumer interest as having priority over the public
interest in the maintenance of competition. It is palpable that S. 986
proceeds by way of affirmative regulation and at the expense of the
free play of competitive forces.
'It is 'also clear that the overwhelming majority of abuses and con-

sumer complaints that have been brought to the attention of this com-
mittee 'and other study groups for the past several years have
pertained to, for the most part, two categories of products—household
appliance and automobiles.
It is also evident that this legislation has been drafted and has been

analyzed, reviewed, and criticized with these product categories pri-
marily in mind.
'It may well be that the business of structuring, 'advertising, and dis-

charging warranty obligations is too important a matter to be left
solely to businessmen—at least in the product categories that have
been the source of an overwhelming majority of consumer complaints.
What we are suggesting is that the consumer interest would be

served most adequately by limiting the scope and application of S. 986
to household appliances, automobiles, and any additional categories of
products where there are significant warranty/guaranty problems.
The $5 limitation contained in S. 986 includes a broad spectrum

comprised largely of consumer product categories as to which there
are today no substantial warranty/guaranty problem areas.
The $10 limitation proposed by the administration lessens this prob-

lem of comprehensive coverage but itself is not a forthright approach
to the question.
Let me illustrate this concern with an example that contains two

problems, one of a policy nature and one concerning interpretation of
S. 986.
A producer of dinnerware sells his products in sets on an open-stock

basis and advertises that his product may 
is 

safely washed in a dish-
washer. The policy problem for Congress s "Do we want this legisla-
tion, S. 986, to extend to dinnerware r And this in turn would depend
on the question "Are we encountering considerable consumer dissatis-
faction in this 'area?"
Our answer to the above questions would be negative. The answer

of S. 986 would seem to be affirmative. That is to say, as presently
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proposed Congress is asked to presume that there is a problem in
the area of dinnerware serviceability and to presume that existing laws
and consumer remedies are inadequate to deal with the problems.
We respectfully suggest that such legislative presumptions are

unwarranted, yet they seem to be embodied in S. 986.
Turning now to the second problem of interpretation using the

same hypothetical case, if one plate costing $1 cracks or crazes in a
dishwasher, does S. 986 apply? The consumer would argue that the
plate was purchased as part of a set costing $19.95 and that now the
set is spoiled because it is incomplete. The lawyer advising his client
in advance of the event concerning the propriety of advertising that
the dinnerware is dishwasher proof would have a perplexing problem
in trying to decide whether S. 986 applied. And the mere existence of
a class action remedy would add a dimension of great peril to this
legal determination.
The same problems exist with respect to such products as spark

plugs costing $1.25 each. These are usually purchased in sets of six
or eight by the consumer.
Even food products such as fresh fruit that may be purchased by

the bushel in season at a cost of more than $5 may be subject to the
scope of this proposed legislation.
Is this the congressional intent? Is there any need to have S. 986

applied so broadly to so many categories of consumer products?
It is suggested that a prudent respect for, and in anticipation of,

the lessons of future experience, that S. 986 be specifically limited in
its application to the product categories that are responsible for the
problems. Otherwise we may be making a major change in an undesir-
able direction. In many product categories present experience with
warranties seems to be most satisfactory.
The second major point we wish to make relating to S. 986 relates to

the effects on competition and is offered in additional support to our
plea to limit, at least initially: the breadth and scope of this measure.
S. 986 permits a producer with a nationally organized service system

to offer a full warranty pursuant to section 103 of the measure. This
necessarily discriminates against the producer, especially the small
producer that is not organized on a national basis.
Although section 107 would permit the firm that is not nationally

organized to designate service representatives, this privilege or alterna-
tive may turn out to be more theoretical than practical.
There are no presently existing organizations of such representa-

tives willing 'and able to undertake the discharge of warranty obliga-
tions. Such representatives may be difficult to obtain, train, and espe-
cially retain. If so, the option set out in section 107 may prove to be
illusory.

It must be emphasized that this second major point is not offered
as an argument 'against the enactment of this measure in a properly
limited and precise form. It is rather offered as a further compelling
reason as to how the scope and breadth of the regulatory remedy
should be limited to those areas where there now exists a demonstrable
need.
We have but one comment to make in respect to title II of this meas-

ure. Title II would greatly enhance the role of the FTC as prosecutor
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and its function as a watchdog agency for consumers. This brings into
sharper focus the many recent comments concerning the need to re-
move from this body its judicial functions.
It is anomalous to place both the discharge of the prosecutor's func-

tion and the judicial functions in respect to the same issues in any one
individual or one agency. Existing proposals to place the quasi-
judicial functions of the FTC in a trade court will become much more
urgent should title II of S. 986 become law.
Thank you.
Senator COOK. Thank you, Mr. Rothwell.
I have a couple of questions. As you know, you heard one bell.
To carry out what you said on the last page—I refer you to page

17, section 8, which gives the Commission the right to initiate civil
actions in the district courts of the United States and asks for civil
penalties up to $10,000 for each violation. In regard to your comment
on the judicial functions and the prosectorial functions of the FTC
I read you the following language:
"The Commission may compromise

' 
mitigate, or settle any civil

penalty if that action is accompanied by a public statement of its
reasons following a public hearing at which interested parties may be
heard."
Now, do you consider this to be an authority vested in the FTC over

and above the authority of the Federal court who imposed the civil
penalty?
Mr. ROTHWELL. Yes. This type of authority I have never known to

be exercised by the Federal courts.
Senator COOK. May I say, isn't this carrying the judge and the jury

routine beyond the Federal court? After the Federal court decrees a
civil penalty against the defendant, it then becomes the authority of
the FTC, over and above an order issued by the Federal court, to com-
promise, mitigate or settle a civil penalty, regardless of the order of
the Federal court, based on a hearing that it holds and not that the
court holds is that correct?
Mr. ROTHWELL. Senator, I want to make a responsive comment to

that. I was asked to prepare a statement relating to the warranty/
guaranty bill. I picked up a copy of S. 986 and as I went through
title II, in the context of circumstances, Senator, I simply find it dif-
ficult to take title II seriously.
I don't mean that as a frivolous comment, but it seems to me that

an agency which is so beleaguered with criticisms from within and
without should not be entrusted with broader functions.
If, as the reports—and there have been many of them, and I think

we know their names and there is no need of detailing them—if the
reports have any merit in reference to the present state of the Federal
Trade Commission, is it any remedy to give them broader powers and
more money?
I can't believe there is that kind of attitude on this committee or in

the Congress generally.
Thus I note from the contents of the statements of the preceding

witnesses that I may have taken the wrong tack. Perhaps I should
have emphasized the substantive and critical testimony on section 2
much -more fervently. But I simply cannot bring myself to believe
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that when you have Mary Gardiner Jones at the FTC saying 3 weeks

ago in a college out at Indiana that she has come now to the point of

view that the judicial functions of the FTC are inapposite and in-

appropriate and that perhaps something should be done to divest these

from the Commission, when we have learned articles appearing in

Harper's and Atlantic Monthly to the effect that one of the major

problems of Government today is to bring the agencies and the depart-

ments under control, I simply find it difficult to believe that the Sen-

ate of the United States would launch such a vehicle as title II.
As I say, I am sorry if that expression seems cruel. It is certainly

not stated frivolously.
Senator COOK. Thank you very much.
We will recess these hearings right now. I have some questions I

want to ask you, but I will submit them to you in writing, if you don't

mind.
Mr. ROTEMELL. We will be glad to take them in any form you wish.

Senator COOK. We stand in recess until Monday next.
(Whereupon, at 4:10 p.m. the hearing was recessed, to reconvene

Monday, March 22, 1971.)





CONSUMER PRODUCTS WARRANTIES AND

IMPROVEMENT ACT, 1971

MONDAY, MARCH 22, 1971

U.S. SENATE,
COMMITTEE ON COMMERCE,

CONSUMER SUBCOMMITTEE,
Washington, D .0 .

The subcommittee met at 10:35 a.m. in room 1318, New Senate

Office Building, Hon. Vance Hartke presiding.
Present: Senators Moss, Hart, Hartke, Cook, and Pearson.
Senator HARTICE. The committee will come to order.
The Consumer Subcommittee of the Senate Commerce Committee

resumes hearings on legislation designed to improve consumer product

warranties and to provide the Federal Trade Commission with better

tools to protect American consumers. The three bills under considera-

tion are S. 986,5. 1219, and S. 1221.
The testimony on these measures to date has been mixed. On March 9,

Chairman Kirkpatrick testified that the Federal Trade Commission

favored the enactment of S. 986, which is the Magnuson-Moss Con-

sumer Product Warranties and Federal Trade Commission Improve-

ments Act. On March 15 and 16 industry representatives presented
their views. Opposition—some fanciful, some sincere and construc-

tive—focused primarily on the rulemaking and consumer redress pro-

cedures given to the Federal Trade Commission in title II of S. 986.

This morning the Consumer Subcommittee will receive the views

of the administration on these important consumer measures. The sub-

committee is pleased to welcome Mrs. Virginia Knauer, the President's

Special Assistant on Consumer Affairs and Mr. Richard McLaren,

Assistant Attorney General.
It would seem that the administration and Congress are committed

to legislation improving consumer product warranty practices and
strengthening the enforcement capabilities of the Federal Trade Com-

mission. So, there only remains the legislative task of forging the

exact details of these bills.
We understand Mrs. Knauer and Mr. McLaren would like to present

their testimony in total before questions are asked, and we certainly

will agree to that procedure.

215
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STATEMENT OF THE HONORABLE VIRGINIA H. KNAUER, SPECIAL
ASSISTANT TO THE PRESIDENT FOR CONSUMER AFFAIRS;
ACCOMPANIED BY LEWIS ENGMAN, GENERAL COUNSEL

Mrs. KNAUER. Mr. Chairman members of the subcommittee, I am
pleased to appear before you today to comment upon the bills before
your subcommittee dealing with warranties and with enhancing the
authorities of the Federal Trade Commission; S. 986, and the admin-
istration bills, S. 1219 and S. 1221.
I will first discuss proposed warranty legislation. I know that you

are aware of the substantial problems which warranty practice has
presented to consumers. Warranties apply to a wide range of goods;
from radios to automobiles. They deal with a vital element of the bar-
gain between the buyer and seller: whether the product works after
you have bought it—and for how long, and who will make good if
it does not. But too often warranties areelifficuk to understand, poorly
performed, and deceptively limited—sometimes taking away more
right than they give.
The market has fallen well below its potential for the American con-

sumer. It is lacking in information, in competitiveness as to warranty
terms, and in consistency between promise and performance.
Both the administration and Congress—and, may I say, many sup-

pliers—have tried to do something about this. We are here today to
create legislation which will make the market more nearly measure
up to its potential. We are here today to make a commitment to the
American consumer, a commitment that states that henceforth war-
ranties will contain meaningful terms, and not empty promises. I am
gratified to see that at this point we are in substantial agreement, on
the basic form the legislation should take. Some differences of opinion
remain. I think we should resolve these differences as expeditiously as
possible, and enact good, sound warranty legislation soon.
Now, la me turn to the specific purposes of title I of S. 986 and S.

1221. The major aim of both bills is to improve the disclosure of war-
ranty terms to consumers. This would be done principally by giving
the Federal Trade Commission authority to spell out requirements for
disclosure. In addition, both bills would explicitly foreclose a partic-
ularly troublesome practice frequently causing deception; using ex-
press warranties to disclaim implied warranties.
What do we hope to accomplish by this?
First, we think that consumers will make choices which they find

more satisfactory if they have a better understanding of what postsale
service obligations they are buying. Second, a clearer understanding
of postsale service obligations will cause them to become a more im-
portant part of the bargain between buyer and seller. Third, greater
comparability of more clearly understood warranty obligations should
lead to closer competition between sellers, to the consumer's advantage.
In sum, we should achieve more efficient consumer markets, in

which sellers offer, and buyers make
' 

choices better suited to consumer
needs, and to the overall terms of the bargain between buyers and
sellers are more equitable and just.
With this preface, let me now turn to provisions of the bills before

you.
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Section 4 of the administration bill and section 102 of S. 986 give the

Trade Commission authority to issue regulations requiring specified

types of disclosures concerning warranty terms. The two lists of types

of disclosures are similar in overall coverage, differing somewhat in

detail. The administration bill specifies that regulations will in all

cases require certain disclosures, and will be directed toward bringing

about simplicity and clarity in statements of warranty provisions.

We think this is important from the consumers point of view, and

commend it to your attention.
Section 5 of the administration bill and section 108 of S. 986 deal

with disclaimers of implied warranties. The administration bill pro-

vides that if the terms 'warranty" or "guarantee" are used, implied
warranties cannot be disclaimed. If a supplier wishes to disclaim
implied warranties, he must forego the use of these terms, and, in
addition, must clearly signal the limitations on any postsale service
obligation he does offer by terming it a "manufacturer's (or supplier's)
limited obligation."

S. 986 would prohibit disclaimers of implied warranties if any writ-
ten "express warranty" is given. Here, "express warranty" has a very
broad meaning, including not only postsale service obligations, but
also affirmation of fact concerning, or description of a consumer
product, which becomes a part of basis of the bargain. Many,
perhaps most, sales will be based to some extent on a written descrip-
tion of, the product. Thus, a supplier would be put to a choice of doing
away with written descriptions of his product and statements of fact
about it, or foregoing the market option of offering a limited obligation
to those buyers who want to buy it.

This would be an unwanted and possibly unanticipated side effect
of controlling warranty disclaimer abuses, and, in our view, we need
to deal with the problem somewhat more precisely. The abuse of dis-
claimers of implied warranties arises primarily when a written docu-
ment called a warranty or guaranty is used to block out implied
warranties. This tends to deceive the consumer, who is led to think
he is getting something, but may actually be losing protection. This
deception should be stopped. But we think sellers should be able to
offer, and buyers purchase, a wide range of postsale service obligations;
and that something short of the implied warranties may advanta-
geously be agreed upon between buyers and sellers, if buyers know
clearly what they are getting, and decide that this is what they want.
The well-known "as is" sale is an example of this.
Thus, to recapitulate, the administration bill would handle the prob-

lem on three levels. First, the prohibition of disclaimers of implied
warranties when the terms warranty or guarantee are used would deal
with the primary abuse. Second, we would require additional, manda-
tory language to warn consumers when a supplier does undertake to
waive implied warranties—the supplier would be required to call his
post-sale service assurance a "limited obligation." Third, the general
FTC authority to regulate disclosures concerning postsale service ob-
ligations would enable that agency to require additional disclosures
concerning disclaimers if and as those disclosures are needed.
We think the administration's approach deals thoroughly with the

problem of disclaimers of implied warranties, and does so without the
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side effect of unnecessarily complicating or blocking off a wide range
of potentially useful information transfers and bargain terms between
buyers and sellers.

Sections 6 through 10 of the administration bill, and section 110 of
S. 986, deal with enforcement of the bill's requirements. I note that
both bills give both Justice and the Federal Trade Commission en-
forcement roles; and I think this is appropriate. I will leave detailed
discussion of these sections to Mr. McLaren, however.
Let me mention a feature of the administration bill not included in

S. 986; the mandate to the Trade Commission to further study and re-
port on the warranty situation within 2 years. Neither S. 986 nor the
administration bill deals in any comprehensive way with problems of
warranty performance or nonperformance. Our efforts to probe non-
performance of warranties have not as yet produced clear, firm guide-
lines concerning the best course of action to deal with this problem.
But we do not think the problem should be dropped because no clear
answers to it have yet emerged. Rather, we should pursue this matter,
and a Trade Commission study is a convenient and potentially fruitful
means of doing so.
One provision in S. 9861 not in the administration bill, distinguishes

between "full" and "partial" warranties, and defines full warranties.
as including the obligation to repair or replace within a reason-
able time without charge. The full warranty would be deemed to
meet "Federal minimum standards."
This has appeared attractive to many persons. But I suggest that it

may not be as useful as it may appear. We should aim primarily, for a
close matching of consumer need and buyer offer. .A. chrome plated
power can opener with a full warranty for 5 years will not .suit all
tastes. If the FTC disclosure rules are successful in giving consumers a
good, clear understanding of what they are and are not getting in war-
ranty protection, they can as a group, be expected to choose a variety
of warranty protections. This' is as it should be. They have a variety of
needs and capacities to pay.
The S. 986 provisions would appear to be an attempt to focus at-

tention on, and thus bias market choices toward, a particular kind, or
level of warranty protection. It is an attractive level for many of us,
for many purchases: but we would prefer to let the buyer choose what
he or she needs in each instance without such bias.
If we find that consumers do need short-form name distinctions be-tween types of warranties the general rulemaking authority given

the FTC should permit it 
warranties,

require such distinctions when and as cir-
cumstances indicate there would be considerable utility in the action.The general, sweeping—may I say rather blunt edged—legislative ap-proach of S. 986 does not seem particularly appropriate.
Section 110 ( a) of S. 986 declares a policy of encouraging informalsettlement of consumer disputes, through mechanisms supervised bya governmental or otherwise impartial body. We favor the generalgoal of encouraging informal settlement of disputes. We expect toget additional guidelines on the most desirable mechanisms to beused, and the means of supervising them, from the work of theNational Institute for Consumer Justice, and therefore state no,
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opinion at this time how dispute settlement mechanisms might best
be supervised.
I would now like to turn to the legislative provisions intended to

increase the effectiveness of the Federal Trade Commission. Those
provisions are title II of S. 986, and the administration bill, S. 1219.

Since many of these proposals deal with relatively specific law
enforcement issues, and with allocation of responsibilities between the
Department of Justice and the Trade Commission, I will leave much
of the discussion to Mr. McLaren, and confine my comments to selected
major issues.

Since title II of S. 986 covers a different subject area from title I,
we have preferred to treat the different subjects in different bills,
allowing each subject area to be taken up and disposed of on its own
merits.
Both title II of S. 986 and S. 1219 would expand the jurisdiction of

the FTC to transactions "affecting" interstate commerce, as well as
those "in" interstate commerce. We favor this development. This
would facilitate FTC action to deal with practices which, though
committed at the local level, are repeated across the Nation, and
significantly affect consumer welfare.
Both S. 986 and the administration bill authorize the FTC to go to

court and obtain, in proper circumstances, a preliminary injunction
restraining continuation of practices alleged to be unfair and decep-
tive to consumers, pending a full proceeding to determine the legality
of the acts. We deem this an important provision.
If a supplier is engaged in a practice so likely to be a violation of

section 5, and so detrimental to consumers, that an impartial judge
would order it suspended pending final adjudication, consumers
should not be forced, as they now are, to suffer the practice for months
or years while adjudicatory proceedings grind on.

A. third similarity between both bills is that they increase the
penalties for the violation of an FTC cease-and-desist order from
$5,000 to $10,000. This is a reasonable measure designed to increase
the effectiveness of the Commission's orders.
I would note that, in addition, S. 986 includes a broad authority

for FTC rulemaking. This has been a difficult problem to resolve.
On the one hand, the market might be made more efficient, to the ad-
vantage of both consumers and suppliers, by explicit guidelines par-
ticularizing the requirements of section 5. On the other hand, the
area to be covered by such rulemaking would be very broad, leading
many to believe this is an excessive delegation of legislative authority;
there are very few congressional guidelines for FTC action; and ill-
conceived rules imposing excessive or poorly designed constraints
could reduce the utility of the market to consumers, and limit the
abilities of suppliers to employ reasonable and useful marketing
practices.
We have not included a provision for rule making in our bill, upon

the expectation that FTC exercise of such authorities as it now has,
subject to court review, may gradually define an appropriate scope for
action, or, failing that, better define what additional authority is
required.
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However, we appreciate the potential value of FTC rulemaking,
and would not oppose an appropriately formulated rulemaking pro-
vision. We would suggest consideration of two possible means of
guiding and qualifying the Commission's authority. First, the b com-
mittee might wish to articulate criteria for any rules to be made,
aimed at assuring that rules propounded would address situations in-
volving a significant amount of fraud or deception—not trivial situa-
tions' improve information to consumers, and promote rather than
impair competition; and that any burdens on commerce imposed by
such rules, would not outweigh the benefits to consumers and the
efficiency of the marketplace to be gained by the rule. Second, con-
sideration might be given to providing that such rules would either be
interpretive of section 5, or alternatively, be promulgated in accord-
ance with procedural safeguards similar to those contained in title I
of S. 986.
With the early start made in this Congress, we have every hope

that we will soon see legislation to improve warranty practices, and
to give the FTC greater authorities. I hope my comments, gentlemen,
here today are of assistance in resolving any remaining problems, and
that they facilitate prompt committee action on these bills.
Now, Mr. McLaren will present his testimony.
Senator HARTKE. Let me say to my distinguished colleague, Senator

Hart, I am glad he has had an opportunity to join us; I know he has
other commitments this morning.
Senator HART. I apologize for having to leave, Mr. Chairman. I did

want to hear Mrs. Knauer and Mr. McLaren, however.
Senator HARTKE. Let me say I have agreed in advance and have com-

mitted myself to proceed with Mr. McLaren's testimony before any
questions are asked. So, we will honor that commitment. Mr. McLaren,
you may proceed.

STATEMENT OF RICHARD W. MeLAREN, ASSISTANT ATTORNEY
GENERAL (ANTITRUST DIVISION), DEPARTMENT OF JUSTICE;
ACCOMPANIED BY BRUCE B. WILSON, CHIEF OF CONSUMER AF-
FAIRS SECTION

Mr. MCLAREN. Thank you, Mr. Chairman.
I have with me this morning, Mr. Bruce B. Wilson, Chief of our new

Consumer Affairs Section at the Antitrust Division.
I appreciate the opportunity to discuss before this Subcommittee the

Consumer Product Warranties and Federal Trade Commission Im-
provements Act of 1971 (S. 986) . In the course of so doing, I would
also like to allude to the provisions of S. 1221, dealing with consumer
warranties, and of S. 1219, a bill to amend the Federal Trade Commis-
sion Act. These administration bills were outlined by the President in
his Consumer Message on February 24, transmitted to the Congress ion
March 8, and introduced on March 12 through the courtesy of the chair-
man of the full committee.
The Department of Justice strongly supports legislation designed

to make adequate information concerning warranties and guarantees
available to consumers; to prevent deception of consumers in connec-
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tion with the marketing of warranties and guarantees; and to improve
,competition in the marketing of warranties and guarantees.

Both S. 986 and the administration's bill, S. 1221, are designed to
achieve these goals. The bills differ somewhat in the means used to

.achieve these ends, and I will point out these differences in discussing
the particular provisions of each bill.

Moreover, both S. 986 and the administration's bill, S. 1219, provide
needed reforms and improvements in the FTC. S. 986, however, in-
cludes other provisions which we believe to be unnecessary and perhaps
detrimental in the long run to the enforcement of consumer 'protection
laws. I will comment further on that in a moment.
I turn first to the provisions of S. 986 affecting consumer product

warranties.
There are at least three areas in which, I believe, significant problems

exist today with respect to consumer warranties.
First, consumers have a right to fair, honest disclosure of the terms

and conditions of warranties in language which they can readily un-
.derstand. In the past, many warranties were set forth in legalistic lan-
guage, containing words and embodying concepts which were intel-
ligible to the lawyer but not to the layman. Other warranties employed
This legalistic jargon as a means of effectively taking away from the
consumer more rights than they in fact provided for him. Perhaps the
most common form of this practice was to disclaim the traditional com-
mon-law warranties of merchantability and fitness, while 'according
to the consumer a so-called express warranty limited both in scope and
duration. If consumers are to exercise an intelligent choice between
competing products in the marketplace, they must be given meaningful
and understandable information with respect to consumer product
warranties.
The second problem currently associated with consumer product

warranties arises from the vastly unequal bargaining positions of the
consumer and the increasingly larger business organizations with
which he deals in the marketplace. Indeed, in many consumer trans-
actions, the consumer's bargaining power as to the terms and condi-
tions of warranties is nonexistent. Terms of warranties are set by the
seller, and the seller's agents have no power to vary these terms. More-
over, these terms are frequently such to take away from the consumer
rights which he would otherwise have under the law.
Contrasted to this is the typical transaction between business firms.

If a contract is negotiated, warranty terms are likely to be the subject
of negotiation. If, as probably happens more frequently, a transaction
is arranged by an exchange of conflicting purchase order and acknowl-
edgement forms, these forms have been carefully drawn by skillful
lawyers so that each is likely to negate the terms of the other. The
ultimate result is that the parties to the transaction are left with the
same rights and obligations under the Uniform Commercial Code
which they would have had if both parties had remained completely
silent.
A third area of consumer complaints concerning warranties is that

securing performance under the terms of warranties is difficult, even
though the warranty itself is freely and easily given at the time of sale.

60-158--71-15
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In a majority of cases, I suspect there is no intent on the part of the
seller not to perform

' 
but rather subsequent inability, for a variety of

reasons, to perform. It has been widely suggested, for example, that
with respect to a number of consumer products, there exists a shortage
of personnel possessing the skills required for the making of success-
ful repairs of the product.
Both S. 986 and the administration's bill attempt to deal in varying

degrees with these three areas of consumer complaint. Both bills, for
example, give the FTC broad powers to provide, by regulation, for the
full, fair and conspicuous disclosure of important terms in warranties.
Both provide that implied warranties otherwise arising by law may
not be disclaimed in certain circumstances, though the circumstances
giving rise to the prohibition on disclaimers differ. And, finally, both
bills permit both the FTC and the Attorney General to institute in-
junction proceedings to put an immediate end to practices in the
warranty area which result in deception to consumers. The Depart-
ment of Justice endorses these objectives.
Having discussed the similarities of these bills, I would now like

to point out the differences in approach and discuss some of the con-
siderations which lead us to adopt one approach over another.
The administration's bill would apply to warranties of goods and

services where the actual cost is more than $10. S. 986, on the other
hand, would apply to all consumer products however minimal their
cost, except that the disclosure provisions of section 102 and the re-
quirements with respect to the designation of warranties of section
103 would apply only to consumer products costing more than $5. Any
dollar limitation is, of course, somewhat arbitrary. However, in draft-
ing our bill, we adopted the $10 limitation contained in S. 3074 in the
last Congress as representing a reasonable judgment as to the mini-
mum expenditure which should be made before the requirements of
the bill apply.
Both bills deal primarily with the area of greatest consumer con-

cern today—that is, written statements of guarantee or warranty
which accompany consumer products. This being the case, the inclu-
sion in S. 986 of a definition of express warranty, taken substantially
from the Uniform Commercial Code, is somewhat confusing. Indeed,
the term express warranty is used only in section 108 and even there
it is limited to a warranty made in writing. Moreover, the Uniform
Commercial Code definition is clearly drawn to apply to warranties
made prior to delivery, whereas the consumer warranty deals with
what happens to a product after sale and delivery. Accordingly, we
would suggest the deletion of this definition in section 102.
As I noted earlier, the disclosure provisions of the two bills are

substantially the same, although the administration's bill explicitly
authorizes regulations governing the disclaimer of warranties as well
as the warranties themselves.
It is their treatment of substantive content of warranties that the

two bills diverge most greatly.
S. 986 would require a supplier, for such period as is stated in the

warranty, to agree to repair or replace, within a reasonable time and
without charge any defective product in order to permit that sup-
plier to designate his warranty as a "full warranty." In addition, sec-

•
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tion 108 of S. 986 would prohibit the disclaimer of implied warranties

when any express warranty, of whatever type or duration, is made in

writing.
S. 1221, on the other hand, would provide that if a supplier uses

the terms "guaranty" or "warranty," any attempted disclaimer of war-

ranties otherwise arising by law would be ineffective. In addition, it

provides that a supplier who does disclaim warranties otherwise aris-

ing by law must designate his undertaking as a "manufacturer's (or

supplier's) limited obligation."
In structuring these provisions of S. 1221, we were concerned not

only with their effect upon consumers, but also with their effect upon
competition. A bill which tends to give greater advantages to large
and dominant firms than it does to their smaller competitors may in
fact disadvantage consumers in the long run.

It may well be, for example, that only large and well-established
companies, with existing national networks of repair facilities, would
be able to undertake the obligation to repair or replace, within a rea-
sonable time and without charge, defective warranted products as
required in S. 986. If this is the case, then only these companies will be
entitled to designate their warranties as "full warranties" under S. 986.
It may also be that only larger and well-established companies will
have the ability and experience factors necessary to enable them to give
express warranties without disclaiming implied warranties otherwise
arising by operation of law. Various provisions in both bills may have
this anticompetitive tendency to favor large firms, but the problem is
aggravated, we submit, under section 108 of S. 986 which prohibits dis-
claimer if any express warranty, however minimal in nature, is given.
Its result could be to discourage some suppliers from giving any war-
ranties at all, to the ultimate disadvantage of consumers. I under-
stand that these possible adverse consequences were also noted by
Chairman Kirkpatrick in his recent testimony before this subcom-
mittee.
We believe that consumers are best served when they have available

a wide range of choices between competing consumer products and
competing warranties and guarantees given in connection with these
products. We believe that consumers have a right to be well and fully
informed as to the nature of that choice. Generally, so long as the con-
sumer is informed of and adequately understands whatever warranties
or services are offered, a supplier should be free to offer consumer prod-
ucts with no warranties, with comprehensive warranties, or with war-
ranties limited in substantive content and duration.
S. 1221 seeks to accomplish the goal of improving the quality of war-

ranties and guarantees offered in the marketplace, while at the same
time minimizing any adverse impact upon, and indeed encouraging,
competition in the sale of warranties. It provides that the terms of
warranties must be clearly disclosed, as does S. 986. It further provides
for a system whereby the words "warranty" and "guaranty" will
become meaningful words, by prohibiting disclaimers of implied war-
ranties when these words are used. These designations will tell the
consumer that, if he buys a product accompanied by a "warranty" or a
"guaranty," the supplier is not taking away more with his left hand
than he is giving with his right. Where these words are used, the con-
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sumer will be assured that he has all the rights otherwise provided
under the Uniform Commercial Code.
Finally, I should point out that S. 1221 contains provisions author-

izing the Attorney General to issue civil investigative demands to per-
sons who are under investigation for violations of the act, while S.
986 contains no such authority. Since under both bills, a violation is
not a criminal offense, authorization for the issuance of such demands
is a real necessity if the Department of Justice is to be able to investi-
gate potential violations. Absent such authority, our only investigative
tool would be a request for information which would not be backed
up by any compulsory process. Accordingly, I strongly urge including
in any bill which is reported on the subject of warranties, and which
gives the Department enforcement responsibilities, provisions author-
izing the issuance of civil investigative demands.
I would like to turn now to title II of S. 986, which contains pro-

posed amendments to the Federal Trade Commission Act. Several of
the proposed amendments are also contained in S. 1219, the admin-
istration's bill.

Sections 201, 207, and 211 of S. 986, as well as section 2 of S. 1219,
would broaden the scope of the Commission's jurisdiction from mat-
ters which are merely "in commerce" to matters which "affect com-
merce." The administration strongly supports this enlargement of the
Commission's jurisdiction. Although many consumer frauds are un-
questionably interstate in character, many others—such as fictious
pricing, home improvement frauds, and bait-and-switch schemes—
tend to be more localized in nature. Moreover, those who practice such
schemes also tend to prey upon persons who are least able to suffer the
consequences of consumer deception—that is, the poor, the black, and
the old. Expanding the jurisdiction of the Commission will enable it
to proceed to a greater degree than at present against significant areas
of deliberate consumer fraud on a local level.

Section 212 of S. 986, as well as section 3 of S. 1219, would give the
Commission explicit power to secure a preliminary injunction to bring
consumer frauds to a quick halt. We strongly support these proposals
also. In many areas of consumer fraud, quick action is the only effec-
tive action. Although the proposals are almost identical, S. 1219 would
permit the Commission to seek a temporary restraining order after
notice to the defendant, as well as a preliminary injunction. In addi-
tion, S. 1219 would require the Commission to file its complaint within
such time as may be specified by the court which issues the temporary
restraining order or injunction.

Section 206 of S. 986, as well as section 4 of S. 1219, would increase
the maximum civil penalty for violating a Commission order from
$5,000 to $10,000. We support this increase as a means of enhancing
the quality of the Federal Trade Commission's deterrent.

Other proposed amendments contained in S. 986 would enable the
Commission, in a proceeding charging a violation of section 5 of the
Federal Trade Commission Act, to order a respondent to take such
action as the Commission finds necessary to remedy a violation of
section 5. They would also enable the Commission to be represented
in the courts of the United States by its own attorneys rather than
by the Attorney General.



225

Since another bill submitted by the administration, the proposed
Consumer Fraud Prevention Act, authorize private suits on behalf of
those injured by an unfair or deceptive practice after the Commission
has entered a final order against that practice, we tend to believe that
administration of consumer remedies by the Commission is unneces-
sary and may detract from the Commission's overall enforcement
effort.
To give the Commission such powers would substantially alter the

existing framework of the Federal Trade Commission Act. It would
convert the Commission from a body whose orders are designed to
operate prospectively into an instrument whose decisions are designed
to redress injury and, in effect, to punish. It would effect this conver-
sion without changing any of the procedures now governing the Com-
mission's proceedings. If such a substantial revision of the Com-
mission's purpose is to be made, we believe that it must be accompanied
by a modification of the Commission's procedures to make them more
like a court of law in order to protect the rights of parties appearing
before the Commission.
Moreover, to authorize the Commission to be represented in the

courts by its own attorneys, rather than by the Justice Department,
runs counter to the governmental policy that litigation in the courts
should be centralized in the Justice Department. It seems to us that
this policy is important in order to assure that the United States and
its agencies have an uniform policy with respect to positions asserted
in the course of litigation; to secure objectivity in the filing and han-
dling of cases; and to achieve and maintain better rapport with the
courts.
I am aware that Chairman Kirkpatrick testified that "delay be-

tween the time when a matter is sent to the Department . . . and the
date it is filed has become a serious and vexing problem." We are not
unaware that on occasion in the past this period of time has been
longer than desirable. However, I have looked into that situation and
I have reached certain conclusions. I found that time was often con-
sumed in discussions between the Department and the Commission
as to the soundness of a particular proposed case; as to whether the
Commission had proposed a realistic penalty; as to whether the Com-
mission's evidence supported the allegations proposed to be made
in the complaint; and in settlement negotiations. Candidly, within the
past year, Commission personel have been doing a much better job,
and the Department has, on its part, developed procedures which
we believe will insure the speedy filing of sound Commission cases.
We therefore oppose authorizing the Commission to be represented
solely by its own attorneys in litigation.
Mr. Chairman, this concludes my prepared statement.
Senator HARTKE. Mr. McLaren, I want to thank you for giving us a

fine statement.
I want to particularly draw attention to the fact that the admin-

istration appears to be working in tandem with the Congress in
this matter to accomplish an extremely worthwhile purpose for the
consumer.
May I ask you, Mrs. Knauer, on the basis of your statement, is it

fair to say that the administration really now is strongly committed
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Hon. HARLEY 0. STAGGERS,
Chairman, House Interstate and Foreign Commerce Committee,
House of Representatives, Washington, D.C.

to working toward the passage of warranty legislation and legisla-
tion which will strengthen the Federal Trade Commission?
Mrs. KNAUER. We are completely dedicated to that. As you know,

last year we sent up warranty legislation, too, and we certainly re-
affirm our position. We certainly want to work in tandem with Con-
gress, and we hope that meaningful warranty legislation will be
promptly passed.
Mr. Chairman, may I present Mr. Lewis Engman, the General

Counsel of our office of Consumer Affi airs.
Senator HARTKE. Will you push for hearings this year? Will you

push for Executive consideration and will you also push for the floor
action on this legislation in the same fashion—maybe I could para-
phrase the order of the day—as the administration has pushed for the
passage of the SST?
Mrs. KNAUER. Yes.
Senator HARTKE. As hard as they have pushed for the SST, right ?
Mrs. KNAUER. We hope so.
Senator HARTKE. What did you do to advance warranty, legislation

in the last Congress? •
Mrs. KNAUER. Last year, as you know, President Nixon had a meet-

ing of the ranking members of the committees before which our bills
were being considered. He held this meeting at the White House. Sen-
ator Magnuson was there, also the ranking Republican members, and
at that time we discussed our proposed administration warranty bill.
It was sent up to the Senate as an amendment to Senator Magnuson's
bill as a result of that meeting. Then it was sent to the House as a
separate bill.
Senator HARTKE. Did you testify before the House on that

legislation?
Mrs. KNAUER. I am sure I must have. I was up here about 25 times

last .year.
Senator HARTRE. I do not think you did. Did you?
Mrs. KNAUER. Frankly, I cannot remember, but I will look it up,

Senator. I frankly do not recall. I would have been had I been invited.
Senator HART-K.E. I think maybe the best way to do that is to have

our colleagues in the House supply that information for the record at
this point. I think you did not, but I am not going to challenge you
on this point.
(Subseq to the hearing the committee received the following

response to its letter of March 25, 1971, to the chairman of the House
Interstate and Foreign Commerce Committee:)

U.S. SENATE,
COMMITTEE ON COMMERCE,

March 25, 1971.

DEAR MR. CHAIRMAN: In hearings before the Consumer Subcommittee of the
Senate Commerce Committee Senator Hartke asked Mrs. Knauer if she had
testified in support of warranty legislation in House hearings on that subject in
September of 1970. Mrs. Knauer responded that she thought she had testified
favorably for such legislation.
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Senator Hartke understood that Mrs. Knauer did not appear before .the Com-

merce and Finance Subcommittee of the House Interstate and Foreign Commerce

Committee. It was also his understanding that Mrs. Knauer had indicated to

members of the Subcommittee that she did not wish to be invited to testify on

warranty legislation at that time. Would you be able to provide us with the in-

formation concerning Mrs. Knauer's appearance or non-appearance?

This information would enable us to clarify a point of confusion existing in our

public hearing record. Thank you.
Sincerely yours,

WARREN G. MAGNUSON, Chairman.

HOUSE OF REPRESENTATIVES,
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,

Room 2125, RAYBURN HOUSE OFFICE BUILDING,
Washington, D.C., April 1, 1971.

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.

DEAR MR. CHAIRMAN: This is in response to your letter of March 25, 1971 rela-

tive to the public hearings held by our Subcommittee on Commerce and Finance

September 29, 30, and October 1, 1970 on numerous warranty bills.

Mrs. Virginia Knauer did not appear in person as a witness during those

hearings; however, you will find a letter on pages 64, 65 and 06 from Rich-

ard W. McLaren, Assistant Attorney General, Antitrust Division, and Vi
r-

ginia Knauer, Special Assistant to the President for Consumer Affairs. A copy

of the public hearings is enclosed for your information.
I will contact the Members, who were members of the Subcommittee on Co

m-

merce and Finance in 1970, to ascertain if Mrs. Knauer indicated to any 
of

them that she did not wish to be invited to testify on warranty legisl
ation

at that time, and if I get any affirmative answers I will so notify you by 
another

letter.
With kindest personal regards,

Sincerely yours,
HARLEY 0. STAGGERS, M. C., Chairmas.

(The following information was provided as an additional statement

by Mrs. Knauer:)
Mrs. KNAUER. If I remember correctly, Senator, the House did hold 

hearings

last fall. I was not able to testify in person, but I did send comments to 
the com-

mittee supporting the administration's bill.

Senator HAWKE. Whether you did or did not, I suppose at this

moment it may be moot.
Do you agree with Chairman Kirkpatrick that these legislative pro-

posals would, in his words, "accomplish more to achieve consumer pro-

tection in the marketplace than any other possible action which could

be taken"? Would you agree with that?
Mrs. KNAUER. [would certainly think that strengthening the FTC,

as we suggest this year, and also making warranties more understand-

able to the layman would be a big step forward on behalf of consumers.

Senator HARTKE. Specifically, I will come to this disclaimer of im-

plied warranty, Mrs. Knauer. In your testimony you argue against

the disclaimer formulation in section 108 of S. 986 because you fear,

in your words, it would restrict "useful information transfers." In

lieu of section 108 you urge the committee to adopt section 5 of S. 1221,

which is administration bill.
Now, I think your criticism of that section may be misdirected. If

you will read section 108 of the bill, it discloses—do you have it there

with you?
Mrs. KNAUER. I have it.
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Senator HARTKE. Section 108(a) on page 11, starting there. at line
13, "There shall be no express disclaimer of implied warranties to a
purchaser if any express warranty of a consumer product against de-
fect or malfunction is made by a supplier to a purchaser m writing."
In other words, this deals only with the questions of defect or mal-

function. In other words, affirmation of fact or a promise, whether they
are oral or written, which do not relate to defect or malfunction may
be made simultaneously with a disclaimer of implied warranties.
In other words, isn't it true, and I ask both of you together, Mr.

McLaren, since both of you testified quite at length on this matter, isn't
it true that both bills do take care of the question of useful information
transfers?
Mr. MCLAREN. I think the answer to your question, Senator, is in the

very broad definition of express warranty that is contained 
Senator HARTKE. You are a good lawyer now. Let's come back and

not omit it as you did in your statement, "express warranty on mal-
function and defect"—defect and malfunction—an extremely limited
question now.
Mr. MCLAREN. Express warranty under the definition of this bill

means any kind of a possible statement in that regard.
Senator HARTKE. Limited to those two factors.
Senator COOK. If it malfunctions, it malfunctions. If it doesn't work.

it doesn't work. That is not limited, that is not precise.
Mr. McLAREN. Suppose the advertisement said something to the

effect that this is a reliable company and you can count on their prod-
uct. Under this bill I think you have an express warranty.
Senator HARTKE. That may or may not be a warranty.
Mr. MCLAREN. That is the definition.
Senator HARTKE. That is not a warranty in terms of this bill that

would then exclude disclaimers of implied warranties. It is not a war-
ranty that deals with. malfunction or defect.
Mr. MCLAREN. The express warranty as defined in this bill is any

kind of a statement at all.
Senator HARTKE. That is true, that is the express warranty defini-

tion.
Mr. MCLAREN. If it says "reliable," that is an express warranty.
Senator HARTKE. We are dealing now with section 108. That is thesection to which you and Mrs. Knauer directed your criticism. Youspent most of the testimony on that. In other words, any statementwhich is made which does not relate to defect or malfunction wouldbe permissible.
Mr. MCLAREN. I think that, under the language of that provision,which incorporates the term "express warranty" from the UniformCommercial Code and the definition of an express warranty runs fromthe middle of page 2 over to the middle of page 3, it is any affirma-tion 
Senator HARTKE. You are a better lawyer than that. Let's comeback to the question. We are not defining express warranty. This is astatement which has a specific relation to the utilization of the term"express warranty" of a consumer product against defect or malfunc-tion.
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Now, you have to read the term express warranty in with the qualify-
ing words to "defect or malfunction."
Mr. MCLAREN. No, you don't have to use the word-
Senator HARTKE. The section says that.
Mr. MCLAREN. No, Senator, I beg your pardon. The section says

that if there is an express warranty, and over in 101(2) an express
warranty is created by any affirmation of fact or promise made by a
supplier to the purchaser.
Now, that says to me that any affirmation of fact with regard to the

operation of a device or an appliance, whatever it is, is covered, and
you can be sued because you have given an express warranty against
defect or malfunction.

All I am saying is it is too broad.
Senator HARTKE. It is too broad?
How could you limit it so we can say what we mean here? I think

you understand what is meant.
Mr. MCLAREN. The basic difference between our bill and this bill is

this bill endeavors, I think, to tell industry what kind of warranties it
shall give.

Senator HARTKE. Oh, no, I don't think it does that at all. Let me
ask you, what if, under your bill a supplier or a manufacturer used the
word "promise" instead of "warrants"?
Mr. MCLAREN. I don't follow you.
Senator HARTKE. What if he used some other words instead of

"warranties"? Instead of designating this as a warranty, he designated
it as a promise or used some other word?
Mr. MCLAREN. The difference is we don't tell him what kind of

warranty he can give. We say if you use the term warranty or if
you use the term guarantee, you can't disclaim the implied warranties
that arise by law. Our emphasis is on disclosure and fair disclosure,
whereas 986 really tells industry what kind of a warranty they shall
give.
Senator HARTKE. Limited only to the question of defect or malfunc-

tion. Would you want to eliminate that? In substance is that what
you are saying?
Mr. MCLAREN. No, not at all. We would have industry make them as

complete or as partial or as nonexistent as they determine was best in
•their particular situation.

Senator HARTKE. In other words, you permit a person under such
circumstances to disclaim any type of his implied warranties; is that
correct?
Mr. MCLAREN. Absolutely, but he couldn't call it a guarantee or

warranty in that event.
Senator HARTKE. What would he call it then?
Mr. MCLAREN. He would have to call it manufacturer's limited

obligation.
Senator HARTKE. What if he called it a promise, would that put

him sufficiently outside the law?
Mr. MCLAREN. Our bill would require that he designate it a manu-

facturer's limited obligation if he disclaimed implied warranties.
Then he could use promise or any other word. But it would have to
be spelled out.
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Senator HARTKE. In other words, you could leave that false impres-
sion then?
Mr. MCLAREN. No, I think you give much more of the false impres-

sion under S. 986 when you let a man say he is giving a partial
warranty.
Senator HARTKE. As to the question of malfunction or defect?
Mr. MCLAREN. As to anything else, too.
Senator HARTKE. All right.
Mrs. Knauer, in your testimony you state:
Neither S. 986 nor the Administration bill deals in any comprehensive way

with problems of warranty performance or nonperformance.
Let me direct your attention to section 110(d) of title I: If a supplier

breaches any express or implied warranty or any service contract
obligation, he can be sued by a consumer, and if a consumer is success-
ful, the court is to award the consumer court cost and reasonable attor-
ney fees based upon the actual time expended.
Tinder this provision it makes it possible for an individual con-

sumer to go into court. He can economically and feasibly for the
first time have a very positive effect on the warranty performances.
Would you care to comment in regard to that?
Mrs. KNAUER. We have no objection to this provision in S. 986

which does provide for these consumer suits, but we think that the
provision is a very limited remedy, and that it does not seem to provide
for aggregating consumer claims to reach the $10,000 amount. As
we know, very few consumer products cost $10,000 or more.
We feel that very few consumers under this provision would get

into court unless they bought a Rolls-Royce. The average consumer
would not be able to. I am sure this may not have been the intent, but
I think that this should be looked into. It would seem to prevent the
aggregation of claims up to $10,000, which would then restrict the
benefits of the provision to someone who bought a Rolls-Royce rather
than a toaster.

Senator HARTKE. Would you suggest, then, that we proceed to au-
thorize and put into this legislation class action authority?
Mrs. KNAUER. Well, we have provided for class actions in Senate

bill 1222, which is our ,Consumer Fraud Prevention Act, for deceptive
warranties.
Senator HARTKE. Would you then advocate that we include such

provision, and since you are ready and have gone on record approving
the general approach, should we include such a provision in this legis-
lation to make sure that in the event that the class action bill did not
pass that at least in this regard it would be in the authority for the
Federal Trade Commission to act?
Mrs. KNAUER. We feel that there could be this provision for con-

sumer suits. We would still go back to our provision as we described
it in S. 1222, providing for prior action by FTC or the Department of
Justice.
Senator HARTKE. Would the administration oppose class action

legislation inside this bill?
Mrs. KNAUER. No, I don't think we would oppose it, provided it was

the type of class action that we recommended in S. 1222.
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Senator HARTKE. Generally speaking, you can't have it two ways.,
You can't say on the one hand that this does not provide in any com-
prehensive way for the problems of warranty performance or non-
performance and that the mere right of an individual to sue is re-
stricted to the Rolls type operation and then say at the same time
that you would be opposed to—
Mrs. KNAUER. I did not say we were opposed.
'Senator HARTKE. You are implying that you are opposed to an ef-

fective means of class action suits.
Mrs. KNAUER. No I said we would not be opposed to class action, but

I think at this point we had better let Dick McLaren answer that.
Mr. MCLAREN. Aside from the S. 1222 bill which has to do with

fraud, we are talking here mainly about a disclosure bill which is
designed to inform consumers as to the precise rights that they are get-
ting and to do away with, so to speak, trick defenses that arise under a
State law. It is not the intention under this bill to try to create exten-
sive new Federal remedies. It is intended to expand the FTC's powers
and to put the power in the Department of Justice to go after people
who are using deceitful warranties.
Senator HARTKE. Is that the purpose of the law, to provide new leg-

islative authority for the FTC and the Justice Department, or is the
purpose of the law to provide protection for the consumer?
Now, you see there is a great difference in approaches, as to whether

you are going to increase the power of big brother or whether you are
going to increase the rights of people. If you are going to approach
this matter so as to simply extend the power of the FTC and the Justice
Department, and if that were the intent, I, for one, would be one of the
first to be opposed to this type of action.
I thought the purpose of this bill was to provide for the individual,

for the consumer some remedy from what is an obvious difficulty in the
marketplace today.
Mr. MCLAREN. The bill is designed to benefit the consumer by im-

proving the quality and character of warranties and guarantees. We
find that the deterrent that has developed by the Justice Department
and FTC enforcement tends to provide some pretty good results along
those lines.
Now, if it is desired that consumers also be entitled to go into court

under these particular provisions, then, we need to consider whether
they should go into State court or whether we are going to further
burden the Federal courts. We have to decide whether there is going to
be a class action, and, if so whether it is going to be an unlimited class
action. There are a lot of 

so,
to be made here.

Senator HARTKE. Tradeoffs, for what reason, Mr. McLaren ? What
do we have to trade off here?
Mr. MCLAREN. A lot of weighing costs against advantages. If a bill

like this establishes additional causes of action in the Federal courts—
I don't know whether you are aware of it, but, for example, it takes
something like 4 years to get to trial in a case now in Philadelphia and
about 6 years in Federal court to get to trial on the West Coast—I think
you are going to put further burdens on the Federal courts. This could
be a drawback to this legislation that might have great and broad
implications.
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Senator HARTKE. Let me say first, the bill presented by Mr. Magnu-
son and Mr. Moss, does not limit itself just to Federal courts. The State
courts are permitted to assume jurisdiction.. But you see in the first
place you have argued against the FTC having the authority to seek
redress in its own right, that this is unnecessary, right?
Mr. MCLAREN. No, we have suggested that they be allowed to have

preliminary injunction authority to go into court, but we also find on
the basis of experience that there is a need for the Justice Department
to coordinate litigation in the Federal courts on behalf of Uncle Sam.
Senator HARTKE. But in relation to the consumer again 
Mr. MCLAREN. In relation to the consumer 
Senator HARTKE. I think we are at a real differing point in ap-

proaches here. In relation to specific consumer redress, you have taken
the position that this power shall not be given to the FTC. Isn't that
true?
Mr. MCLAREN. The important power insofar as the consumer is con-

cerned is to have a preliminary injunction put into effect to stop the
practice until the FTC can decide the case.
Senator HARTKE. But as far as specific redress for the consumer

aren't you opposed to giving that power to the FTC?
Mr. MCLAREN. As far as making the FTC a court of law to deter-

mine damages and that sort of thing, we are opposed to that.
Senator, if I might add, I think that the way the bill is drafted, it

probably is in conflict with the Administrative Procedure Act, and I
suggest that it raises very serious constitutional questions.

Senator HARTKE. Let's go back though. Let's see where you want to
go, how far you want to go for the consumer.
As far as specific consumer redress is concerned, the FTC has said

that they think it will enhance the power of the FTC, isn't that
correct?
Mr. MCLAREN. The Federal Trade Commission, I understand, has

asked for rather broad powers of rulemaking resulting in issuance of
regulations, which would in effect make it a court of law.
Senator HARTKE. And to also to proceed with specific redress for

the consumer. You have said as far as you are concerned that this
would detract from the FTC. There is a difference of opinion, is there
not?
Mr. MCLAREN. I doubt it. The FTC at present is not constituted so

that it could handle that function.
Senator HARTKE. It is not a question of procedures. I am talking

about the whole substantive approach. You are saying they are not
qualified to handle it. They might disagree with you and say that
Justice Department may not be qualified to handle it. There is a differ-
ence of opinion. I don't think that gains anybody anything.
The question certainly is 
Mr. MCLAREN. You must understand, Senator
Senator HARTKE (continuing). We are talking about procedures..Mr. MCLAREN. I don't think any of the agencies are presently con-

stituted or probably can be to handle small claims resulting from pur-chases from Maine to California.



233

Senator HARTKE. You see you are saying that the consumer, in your
testimony here, should not have the right to proceed in his own right.
You basically say that the class action approach 
Mr. MCLAREN. No, no, don't interpret my statement that way,

please.
Senator HARTKE. You interpret it for me then.
Mr. MCLAREN. The consumer would certainly have all his rights to

proceed for any violation of the warranties or limited manufacturers'
obligations that would be set up in his favor under this bill. He would
have a right to go into court and enforce his contract right, which
is what our State and local courts have done for 200 years.

Senator HARTKE. You say it will take 4 years to go through the
courts; is that true?
Mr. MCLAREN. I said it takes 4 years to get to trial in Federal court

in Philadelphia at the present time.
Senator HARTKE. If you give this authority to the FTC, couldn't

we eliminate the problem of the 4 years in the courts?
Mr. MCLAREN. The time to trial in the State and local courts, par-

ticularly in small claims courts, is very, very much less than 4 years,
Senator.
Senator HARTKE. What I am trying to really find out is who you

want to give this power to? How is the individual going to move? He
can't move through class action. He is limited to moving individually,
and you don't want the FTC moving to give any opportunity for
consumer redress. How is he going to move?
Mr. MCLAREN. In this particular bill we are trying to deal with

disclosure and fair dealing with the consumer, and we are trying to
eliminate some more or less spurious defenses that are raised under
the current state of the law. We are not trying in this bill to create
extensive new machinery for filing lawsuits or proceeding to recoveries.
Senator HARTKE. Let me just state in conclusion that what you

are saying in substance is that we are providing 
conclusion,

a lot of new
words, maybe in labeling and things of that sort, but without much
in the line of actually giving the consumer an opportunity to proceed
to take advantage of that. That is my conclusion, and I wouldn't ex-
pect you to agree with that.
Let me come on to another question, Mrs. Knauer. In your testi-

mony, you argue that the designation provisions in S. 986 require
a warrantor to label any warranty he gives as either partial warranty
or full warranty which thus biases market choices toward a particular
kind or level of warranty protection.
As you read S. 986, is there anything that requires a supplier to

give any particular kind of warranty?
Mrs. KNAUER. No.
Senator HARTKE. None; isn't that right?
Mrs. KNAUER. That is right.
Senator HARTKE. How then will designations bias the market

choices?
Mrs. KNAUER. Because we think that only the largest companies with

a network of repair facilities would be able to give a full warranty
under the definition that you use in S. 986. A partial warranty would be
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a second-class type of guarantee. We feel that this would injure cer-
tain suppliers in that people would certainly prefer a full warranty
and, therefore, not perhaps want to buy a product that might be just
as good with a partial warranty because the smaller companies would
not have a nationwide setup of repair shops to perform as you have
spelled out in S. 986.
Senator HARTKE. You say that is true. But is that necessarily true?

Don't many firms today give full warranties although they don't call
them that?
Mrs. KNAUER. In my experience, Senator, warranties tend to con-

fuse laymen. Consumers are worried about them, they are not ex-
plicit, they seem to promise more than they really do. I think the
whole purpose of both bills is to give consumers easily understand-
able warranty protection. I think we both agree on that. Both of our
bills point in that direction.
Senator HARTKE. You say they are confused at the present time, but

wouldn't they be less confused for the first time under this bill if they
had a designation of exactly what they were going to be confronted
with? In other words, if they have a full warranty, they know it is a
full warranty, and if they want to buy a product with a full warranty,
they would buy it with a full warranty.
Mrs. KNAUER. But this seems to favor the bigger companies.
Senator HARTKE. Not necessarily. Let me ask you this: Isn't it true

in• a lot of cases today individual repairs are made by contractual
arrangements with independents? They don't have nationwide net-
works all over?
Mrs. KNAUER. The big ones do. Open the yellow pages of your phone

book, and you will see wriere GE and Westinghouse and the others have
accredited networks. Therefore, you tend to buy the big ones so you
are sure there will be proper servicing at these localities. We feel that
this certainly would injure the smaller manufacturer who might come
up with a very fine product but because he didn't have this facility
would be forbidden by 8.986 to give a full warranty.
Senator HARTKE. They are not required to give any full warranty.
Mrs. KNAUER. He would be afraid of being violative of the law.
Senator HARTKE. Isn't that the whole purpose? If you are going to

give a full warranty, you expect to get a full warranty. Let me
ask you this: If you have an accredited service, say, for GE, that
doesn't mean that GE owns it, does it? The term "accredited"
means that they are an organization which has been authorized by them,
which at least they say is the one to which they give credit for having
the authority to make their type of repairs; they are not owned by
them, they just give them accreditation, isn't that true?
Mrs. KNAUER. We raised this point so that the committee in its wis-

dom will look twice in this area.
'Senator HARTKE. I understand. At the present time, isn't it true a lot

of people say I prefer GE over brand X? Why do they buy the GE?
Why do they go for the brand names today?
Let me answer my own question. They buy GE for the simple fact

that they feel that this is a reputable outfit and that they have brand X
over here which they are not quite sure about at the present time. If
they both have on their article "full warranty" isn't that really a great

4
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benefit to the smaller man today which they cannot achieve today?
Doesn't it give him an opportunity to go into the marketplace and say,
look, now you can talk all you want to ''about this radio which is GE and.
this one which is not GE, which is a Knauer Special, and it has a full
warranty, too. Then, you know, a Knauer Special is right up with the
other one. Isn't that a great boon for the small outfit?
Mrs. KNAUER. If he could guarantee the performance of the repair

afterward. If he could.
Senator HARTKE. That is exactly the point.
Mrs. KNAUER. In my estimation, it would be the smaller company

who would be put at a disadvantage because he could not possibly take
the chance of being violative of the law because he did not have this
network of repair services.

Senator HARTKE. In other words, his whole secret is in building a
better product; and he may be able to put that warranty out there
even where a big company might not want to do it. This is true.
Mrs. KNAUER. This may be.
Senator HARTKE. One thrust point of this legislation is to get away

from this obsolescence operation and come in and have a more reliable
product in the marketplace.
Mrs. KNAUER. Senator, we agree on giving the consumers more in-

formation on their warranties and a better break. Just consider the
items that are sold without warranty, "as is," as long as they know
what they are getting for this "as is" 
Senator HARTKE. But this legislation doesn't do anything to that. If

you want to go out and sell your product without a warranty, you can
still do so.
Mrs. KNAUER. I think it puts them in an unfairly competitve posi-

tion.
Senator HARTKE. You go on to argue that the FTC should be given

the authority to make short form name distinctions between the types
of warranties.
If you look at section 109 of S. 986—that is on page 12—on line 7,

isn't the Commission there given the authority to do just that?
Mrs. KNAUER. Yes.
Senator HARTKE. What you refer to as a rather blunt-edged ap-

proach is apparently not so blunt after all?
iMrs. KNAUER. It s a point of view, Senator. That is all I can say.

Senator HARTKE. All right, we will go ahead.
Mrs. Knauer, in your prepared testimony, as I understand you, you

are not opposed to conferring rulemaking authority on the FTC if it
is done with precision as to scope and with certain due process guar-
antees; is that correct?
Mrs. KNAUER. Yes; we do not feel that Congress should completely

well, do it in such a way that it is excessive delegation of legislative
authority. We think that the rulemaking should be spelled out by ex-
plicit guidelines, and we think this is safer.
Senator HARTKE. I am not opposed to that. I think it makes good

sense.
Do you have any limitations that you would envision, any specific

ones?
Mrs. KNAUER. Not at this time.
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Senator HARTKE. You do make a statement that you would make a
differentiation between interpretive and substantive rulemaking.
Would you care to elaborate on that?
Mrs. KNAUER. Not particularly.
Senator HARTKE. Would this be all right 
Mrs. KNAUER. Our general counsel wants to make a comment on

that.
Senator HARTKE. All right. Otherwise, I was going to make a sug-

gestion if you and staff would draft some legislative language along
this line and give it to us, we would be glad to give it consideration.
Mr. ENGMAN. Mr. Chairman, I think that our thinking with respect

to the distinction between interpretive and substantive rulemaking
went as follows: That a substantive rule would be a rule which would
have been arrived at in accordance with certain procedural safeguards
and with certain guidelines, and this type of rule then should have
the force of law and be enforced accordingly.
On the other hand, a rule which might be derived through more

informal procedures which did not have some of these procedural
safeguards should be interpretive in its focus only, meaning that an
individual once he was charged with a particular violation would have
an opportunity to challenge that particular interpretation.

Senator HARTKE. If you will work with the staff on that, I think it
will have some merit, and we will certainly try to work out something
out along that line.
The expert has returned. Chairman Moss is here; I should turn overthe proceeding to him. I will ask one more question.
Senator Moss. You go right ahead.
Senator HARTKE. Mrs. Knauer, in your testimony you do not com-

ment on title II of 986, concerning the Federal Trade Commission's
ability to order specific consumer redress.
Would you favor that power if it were very carefully prescribed andif it were limited to the power to rescind a contract or to order the

refund of the purchase price?
Mrs. KNAUER. I am going to pass that to my general counsel.
Mr. ENGMAN. I think we would consider that favorably if therewere adequate safeguards involved in the proceeding.
Senator HARTKE. I am going to relinquish the chair to ChairmanMoss.
Senator Moss (presiding). I thank Senator Hartke for chairing thissubcommittee.
As it happens here, we get spread a little thin and have other assign-ments. I understand he has an appointment that he is already late for.So, that is the only reason I have assumed the chair here at what willsoon be the close of this morning's session. I understand my colleague,Senator Cook, has not had an opportunity yet for questioning. So,since I was deprived of the opportunity of hearing the statements thatwere made I should pass the questioning over to Senator Cook whichI am glad 

made,
do right at this point.

Senator COOK. Thank you, Senator Moss. You now realize how longyou have to wait being on the minority side.
Mr. McLaren, let me focus my attention on title II because I thinkit is all right, as Senator Hartke so eloquently did, to get on that white
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horse and charge right down the middle of Wisconsin Avenue, I guess,

but we do have such a thing as due process, don't we, and that applies
to everybody? That applies to the individual as well as it applies to
the manufacturer.
Do you have a serious question about due process when the Senator

asked questions in regard to only the rights of consumers and the
rights of no one else?
Mr. MCLAREN. Yes. I think I indicated particularly that to the

rulemaking power as it is now spelled out in the bill raises constitu-
tional problems.

Senator COOK. For instance, former Commissioner Elman in a major
speech—said there is no question that the FTC needs more authority.
I don't think there is any question about that. But he said that such

authority hou1d be vested explicitly.
Let me read you the language on page 17 starting at line 11: "includ-

ing any rule or regulation promulgated by the Commission under sec-
tion 6(g) of this act . . . " That is not very explicit; is it?
Mr. MCLAREN. No.
Senator COOK. Also, turn your attention to page 19, at the bottom:

"Whenever it appears to the Commission to be in the public in-
terest, the Commission shall promulgate rules and regulations defin-
ing unfair or deceptive acts or practices in a manner sufficiently spe-
cific to reasonably inform affected persons of the acts or practices pro-
hibited. Such rules and regulations shall be promulgated in accordance,
with section 653," and then it proceeds to establish rules and rep,-,ula-
tions for which it can impose a civil penalty up to $10,000 for each
violation. It seems to establish a procedure for hearings that denies
due process, that denies discovery, that denies the ability to cross-
examine, that denies, as a matter of fact, the district court that reviews
its rules, even a full and complete record if the FTC does not wish to
propound a full and complete record for submission to the court.
Is that not true?
Mr. MCLAREN. That is the way I understand it, Senator, and I m ight

add that is not confined to consumer matters, but it is a broad as sec-
tion 5 of the Federal Trade Commission Act which deals with unfair
methods of competition and the entire package of law which comes
under the heading of anti-trust.
Senator COOK. As a matter of fact, we are treading very carefully

between consumer activities and anti-trust activities; are we not?
'Mr. MCLAREN. We should be, but I don' think this bill does.
Senator COOK. Maybe the real answer to this would be to continue

these hearings and proceed to develop a proposal to establish a separate
trade court, whereby we establish a separate jurisdictional facility to
try these matters. I refer to Commissioner Elman when he said the
jurisdictional facilities of the FTC should not be there.
Maybe this is the time to look into that.
Mr. McLAREN. I express no opinion on that at all, sir. I think the

Commission, particularly as reconstituted in the last 8 months, is quite
a different organization from what it was some time ago. I think it can
make a great contribution in the area of consumerism.
Senator COOK. What were some of its major deficiencies 8 months

ago, and prior to that time?

60-158-71-16
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Mr. MCLAREN. Senator, I would prefer not to get into that, if
you don't mind.

Senator COOK. You would not plead the fifth, would you?
Mr. MCLAREN. No, sir.
Senator COOK. Senator Hartke asked you if we should put class

actions in here.
With the broad rule-making authority in title II, maybe that right

is already in here.
Would you think with an unlimited authority to promulgate such

rules and regulations as it deems necessary, that maybe in fact the
FTC could promulgate those rules within the framework of title II
of this act?
Mr. MCLAREN. I take it you mean rules providing- essentially class

actions to be brought before the Commission. But I don't think they
could provide for such actions in court if that is what you mean.
Senator COOK. Under subsection (7) of 202:

The Commission is further empowered and directed to order such persons,
partnerships or corporations engaged in any act or practice which is unfair

or deceptive to a consumer and is prohibited by Section ( a )- (1) of this section,

to take any other action necessary to redress the injury caused by such acts or
practices to consumers.

To consumers. Let me ask you, is there any other agency in the
Federal Government that has such broad authority?
Would this be the first time in legislative history that a Commission

would be given almost unbridled authority to promulgate such rules
and regulations as it sees fit, to impose civil penalties, and as a matter
of fact, to create new causes of actions that the Federal courts would
immediately have to recognize?
Mr. MCLAREN. This would certainly be extremely broad, Senator.

I don't think I can make a comparison with other legislation.
Senator COOK. IS it not your opinion that under section (8) on

page 17 that the Commission even has greater authority than the
Federal District Court once it goes in the Federal courts. I read you
this language:
The Commission shall initiate civil actions in the District Courts of the United

States in addition to any other action or order under this section, to obtain
a civil penalty of not more than $10,000 for each such violation.

And then I read, continuing on line 20—"The Commission—" after
it has gotten this penalty, after it has gotten into the Federal courts,
after a judge has issued an order, after a judge has levied a penalty—
The commission may compromise, mitigate, or settle any civil penalty if that

action is accompanied by a public statement of its reasons following a public
hearing at which interested parties may be heard.

A public hearing, not in the Federal courts, which, apparently, the
Commission holds itself. With such a procedure, the Commission can
take a Federal order, mitigate it, compromise it, settle it, and it can
hold a hearing outside of the Federal court and make a determination
on its own. Isn't that giving to the Commission more authority than
the Federal court has itself?
Mr. MCLAREN. Well, I take it that this is a matter of accepting

something less than the court has ordered. Certainly, that situation
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could be cured by requiring the court to approve any settlement under

the decree. But again, I agree with you, it is very broad.
Senator COOK. Suppose the court decides that there is a real viola-

tion, and suppose the court decides that it wants this penalty to be

imposed, and suppose the court issues a direct order. Doesn't this sec-

tion say that the Commission can proceed, after an order of the court,

to hold its own hearings and make a determination which is different

than the determination which has been made by the Federal courts?

Mr. MCLAREN. Perhaps it could, but it would have to go back into

court, I would think, to enforce anything.
Senator COOK. All the bill stipulates is that it must be accompanied

by a public statement of its reasons. That is not a court order.
Mr. MCLAREN. No.

" But in order to collect a penalty that they might assess, I would
think they would have to go into Federal court.
If I were counsel for the defendant, I certainly would not step up

and pay it just because they said so, after they had been thrown out of
court.

Senator COOK. Let me return to one other thing, because, Senator
Hartke said that somehow or other there is no authority under law
today for class actions.

Apparently we seem to have forgotten about rule 23 of the Federal
rules of civil procedure. Certainly we have forgotten about the Pfizer
case which is probably one of the most significant settlements of a
class action that was ever made.
I have repeated on several occasions, but I think it ought to be a

part of this record, that in the brief that Judge Wyatt submitted to
the plaintiffs suggesting that they compromise, he stated that they
should accept a settlement because, if tried separately, their chances
of securing a judgment was 50-50 if not less.
If we are saying that a settlement has to be made in a class action

when the chances of recovery for the plaintiff are 50-50 or less, aren't
we really imposing serious strike actions?
Mr. MCLAREN. Strike actions, of course, are a problem any time

you create an action and provide for attorneys' fees.
I think it at least ought to be a two-way street.
Aside from that, I think the $10,000 limitation in Federal court

would militate against most consumer class actions, but this does not
mean that consumers couldn't go into State courts or other local
courts. I think 30-odd States have class action provisions.
Senator COOK. As a. matter of fact, isn't this what we are really

talking about on page 14, subsection (d) : the right to go into State
courts, because the right to go into the Federal courts would not exist
under section ( d) , because there is an absolute prohibition, under
section (e) , starting on line 19, that the rules of 1331, title 28, shall
prevail?
You can bring an action in State court unless your individual

complaint is in excess of $10,000, and then you can avail yourself of
the :jurisdiction of 1331, title 28, isn't that really it?
Mr. MCLAREN. Yes.
Senator COOK. If we really want to solve the class action problem,

the only thing we would do is to abolish the limitations under 1331
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and then we could turn the Federal courts into magistrate courts.
We could let anybody go into Federal courts, and this was not the
basis of their creation, and not the basis of their jurisdiction. Is that
correct ?
Mr. MCLAREN. That's right, sir.
Senator COOK. Lest you think I am totally and fully in agreement

with you, I want to say that I agree with the Federal Trade Com-
mission that it should know that it can get into court. The fact that
it is now encumbered after it holds a hearing, after it takes testi-
mony, after it establishes a record, that it summarily turns it over
to the Justice Department and the Justice Department can make
a decision whether it will or will not file an action in the Federal
courts, I think deserves a lot of exploration. I think that there ought
to be a limitation. I think that the Federal Trade Commission, once
it has established a sound record, once it has taken testimony—and
secured preliminary or temporary injunctions—that they should have
access to the courts within a reasonable period of time.
Mr. MCLAREN. If I might say very briefly, my review of the last

several years of activity in relation to cases which FTC asked Justice
to bring for penalties in Federal courts, illustrated to me the very
beneficial effect of the Justice Department's reviewing the proposed
cases.

Senator Coox. I would honestly like to see some of those reviews,
because if what we find is that the FTC has presented very poor eases
to the Justice Department for prosecution in the Federal courts

' 
then

this enlarges my feeling that we ought to separate the judicial func-
tion of the Federal Trade Commission and set up a trade court so
that a full and complete record can go into the Federal district courts
rather than what you have indicated has been a rather poor job on the
part of the Federal Trade Commission, in making a case before it
goes to Justice.
Mr. MCLAREN. This is on a separate penalty suit. They draft up a

proposed complaint, and they bring in the evidence.
Our people review this evidence for its sufficiency and for whether or

not the defendant violated the original FTC order. Many cases, we
found, weren't cases that should be brought to the Federal courts.
That frequently, resulted in further investigations, and sometimes

the matter would be worked up to a point where additional informa-
tion and evidence was obtained, and then it could be brought into
court.
But my review of penalty cases proposed in the last several years in-

dicated that there is a very good reason for Justice to be reviewing
these cases.

Senator COOK. What you are saying is that if it continues, and the
authority under title II is vested in the Commission, a great many of
their complaints are going to be dismissed in the Federal court?
Mr. MCLAREN. I would not say that, because I think they have

upgraded their performance tremendously in recent months. In addi-
tion, we have changed our procedures, and we have a very effective
system, I think, at the present time.
I might add, we have the same procedure with a number of other

agencies—the Food and Drug Administration, for example. We bring
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all their cases; they have devised good procedures over at their depart-
ment; they send a solid case over, and it goes through in very short
order and it is filed. We have no great problem with that.
We had a great problem with FTC. I think we have it no longer.
Senator Coca.. Mrs. Knauer, let's talk about the provisions of title

I. I am not as disturbed about the provisions of title I except in regard
to phraseology. I think the consuming public has gotten used to the
terms of warranty as to "parts only" and "parts and service".
I am wondering if they are going to understand a full and a partial

warranty as distinct from the warranties that have been given through-
out the years.

Mrs. KNAUER. I think if this bill becomes law, Senator
' 

that this is
the responsibility of both Government and manufacturers to illuminate
them, to teach them the differences in this.
I think if business makes warranties clear enough, they will under-

stand them.
Senator COOK. You see, I disagree with Senator Hartke, because

I think the reason people buy—for example, GE products—is because
GE carries a year-round, a multimillion-dollar advertising campaign
and other companies do not have that same advertising capacity.
I think they obviously know a product by reason of having seen it

many times before.
I think if we go as far as this bill goes, we might even deny to

the consumer the freedom of the marketplace.
Let us take comparable products. Let us take a washing machine

that is manufactured by GE, and one manufactured by any other
company in the United States. GE has an entire system, an entire
price control from the time of manufacture to the time of sale.
The other company, which doesn't have that price control, has

a suggested retail price. It sends the washer to a supplier, the sup-
plier sends it to the retailer, and the retailer sells it to a consumer.
This bill makes the manufacturer, if he warrants—assume liabili-

ties which he is not capable of assuming. Thus he may very well
choose to forego a warranty on that product. Thus the consumer may
be in a poorer position, and not a better position. Isn't that true?
Mrs. KNAUER. Yes; that is true. This is why we don't think the

definition of full or partial was a good approach.
Senator COOK. Let us get back to our two washing machines.
The company that has no control over the cost, under this bill, is

liable for the actions of the wholesaler and retailer over whom he has
no control.
Now, if the manufacturer must refund the purchase price, he must

pay the profit of the distributor and the profit of the retailer. It is
then his responsibility to recover these mark-ups from the distributor
and retailer.
Now, what position does this put him in? Does he increase the price

of his product? Does he price himself out of the market?
Or, does he decide to go to no warranty at all?
Mrs. KNAUER. I am not sure; but I would think he would tend to go

to no warranty at all.
Senator COOK. It seems to me that if we are going to implement the

language of title I, the only companies that will be able to offer war-
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ranties are the G-E's, the Sears, Roebucks, the Montgomery Wards,
and no one else.
Mrs. KNAUER. That is why I said when I replied to Senator Hartke,

that as the bill is now written, with full or partial warranties, it
certainly favors the larger firms as against the smaller ones who could
not guarantee service as outlined by the bill.
Senator COOK. Let's take the broadest of all warranties that I can

think of; those offered by Sears, Roebuck: "Complete satisfaction or
your money back."
How many retailers can say that?
Mrs. KNAUER. Very few.
Senator COOK. And the competitive factor is going to weigh very

heavily on those, isn't it?
Mrs. KNAUER. Yes.
Senator COOK. Let's take small towns all throughout my State.

If they are not fortunate to have a Sears, Roebuck, Montgomery
Ward, a Western Auto, or a GE outlet, the retailer is going to be in
a pretty difficult position, isn't he?
Mrs. KNAUER. Yes, he is.
Senator COOK. I return to my remark, that we may be denying to

the consumer the freedom to the marketplace, as a result of our great
desire to protect him. This bill does it in a very negative way. It says
"if you do this, you must do it this way, but you don't have to do it in
the first place." I feel we should work on legislation that would
encourage warranties and their fulfillment.
Mrs. KNAUER. I think the thrust of our bill was to provide for a

warranty or a guarantee, and then if there was this limiting
factor, that the manufacturer would be required to call it a "limited
obligation."
Senator COOK. Let's consider the legislative process that is starting

to blossom throughout the country. The California statute, for in-
stance says that defects must be corrected within 30 days, and they
must be corrected within the State of California.
It is my understanding that the State of Georgia is about to adopt

an identical law.
Would this, in your mind, mean that a manufacturer would have to

set up a very extensive system of points of repair, and sources of
supply, possibly to the detriment of his entire manufacturing process.
Or does it mean that the only people who will be able to comply would
be the majors that already have a system.

Let's take a major corporation like Whirlpool. They don't have such
a setup. We are saying to them that they must set up a facility in each
of these areas so that if something goes wrong with the product, it can
be repaired in that area within 30 days. Don't you feel that the expense
involved here might force manufacturers to forgo warranties ?
Mr. McLAREN. It is shocking to me, Senator. I hadn't heard of that

California law, and I can't help but wonder if it isn't an undue burden
on interstate commerce.

Senator COOK. I think you are going to find a lot of manufacturers
who feel that way right now.

•Mr. MCLAREN. I would certainly think it would be tested.
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Senator COOK. As a matter of fact, I might state 
that we have had

a great deal of testimony before this committee t
hat this is one field

where the Federal Government should preempt, be
cause of such legis-

lation;  and there ought to be Federal preemption, 
so that this would

not be different in all of the States. Do you feel t
hat maybe this is a

field for preemption?
Mr. MCLAREN. I think that certainly the Federal l

aw should set a

floor. Perhaps additional provsions—constitutio
nal ones, incident-

ally—could be established by State law, but I thin
k you are right, that

to a certain degree that should be preemption. Bu
t I again come back

to the proposition that, in order to maintain c
ompetition and the

chace for the little manufacturer as well as the big
 one, I think that

we should focus on full disclosure and a clear disclosu
re so that people

know what they are getting.
If they want a full warranty and it says full warra

nty, then the law

ought to require that they are getting a full warra
nty. If it says guar-

antee, they shouldn't be able to disclaim the implie
d warranty of fit-

ness of the use for which it was sold which otherwise
 arises under the

Uniform Commercial Code.
Senator COOK. This is one of the places where I 

disagree with you.

I don't think there ought to be a $10 limit. I don't 
think there ought to

be a $5 limit. The Uniform Commercial Code sets
 no limit. Billions

and billions of dollars are spent by consumers ever
y year on items

below $5 and on items below $10.
Are we saying that because you are not spend

ing enough, you

shouldn't have some kind of warranty, or shouldn
't be able to depend

on a product? By the way, you stated that under S. 30
74, as introduced

last year, there was a $10 limit. I want to make a 
correction. It was a

$5 limit, and it was set forth in section 3 (a) , in o
rder to improve the

adequacy of information available to consumers t
o prevent deception

and improve competition in the marketing of consu
mer products. Any

- supplier warranting or guaranteeing a consumer pr
oduct actually cost-

ing more than $5. So, it was $5.
Mr. MCLAREN. That was in the administration's bill?

Senator COOK. You referred to S. 3074 of last ye
ar. In the admin-

istration bill last year it was $25, by the way. Bu
t I don't think

there ought to be this distinction. I think if you buy 
something—let's

say you buy that can opener. You don't want a chrome c
an opener that

costs you $17.95, and if somebody has one at $4.95 and p
uts it out as an

automatic can opener and it works, then by golly, he ou
ght to be made

to make it work. I don't think we ought to have the $5. I 
don't think

we ought to have the $10. I think if we are going to protect con
sumers,

let's protect them. As a matter of fact, we find tremendous 
imports

have come into this country by the millions that people buy
 every

day—that unfortunately my children buy every day—and the
y last

3 or 4 hours and it is broken, and it is through and it is finished. And
 I

think there ought to be a decree in the marketplace on those items
 as

well as the larger ones.
One other question, Mr. McLaren, and then, Mr. Chairman, I thank

you.
D'o_you know of any other department, any other agency in the Fed-

eral Government that deals directly with the public, that would have,
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or today possesses, anywhere near the broad legislative authority that
title II of this bill proposes to give to the FTC?
Mr. MCLAREN. No I really don't.
Senator COOK. As a matter of fact, may I even ask you, does the

Department of Justice, in its creation and the statutes that apply to
them, have the authority to promulgate such other rules and regula-
ions as it deems necessary?
Mr. MCLAREN. No; I don't think we have any such power that I

know of.
Senator COOK. Let me say one other thing. Mrs. Knauer, in regard 

to the limitation of $5 or $10; I think it is important to remove this
limitation, because quite frequently you will get a flyer through the
mail, or you will see something at a discount store, that says "manu-
facturer's suggested retail price $12.98, normally sold for $9.98, re-
duced on sale for $4.98."
Now, how many times do you see this? Actually, the consumer

thinks when he pays $4.98 that he is really getting a $12.98 product,
when in fact he is probably not getting a $4.98 product. It was prob-
ably manufactured for $3.02.
Mr. MCLAREN. I am sure the committee will address itself to this

subject.
Senator Moss. I know it is very late. I have just two or three ques-

tions that I would like to ask. First of all, Mr. McLaren, the Pfizercase preceded Snively v. Harris, didn't it?
Mr. MCLAREN. Pfizer doesn't raise the question of aggregating

claims. Is that the one that you refer to, Mr. Chairman?
Senator Moss. Yes.
Mr. MCLAREN. Pfizer is still continuing, and I think that the set-tlement is still being administered. But there is a definite problem, asto whether or not you can aggregate claims.
Senator COOK. That is the reason for S. 3201 last year. I don't thinkthere is any question about that.
Mr. MCLAREN. Pfizer, of course, arose under the Olayton Act, andthere is no monetary limitation there.
Senator Moss. I was just just trying to put those in sequence sincethe later case seems to me is the one decided saying that you could notaggregate small claims in order to meet the limitation for Federaljurisdiction.
Mr. McLaren, Mrs. Knauer, I understand, has indicated she wouldgive the committee her comments on proper rulemaking authority. Iwonder if you could submit the same sort of a statement to us.Mr. MCLAREN. We will be glad to review that, Senator. I don'twant to be understood, by my prior testimony, to oppose rulemakingauthority in FTC. I think it has a very definite place. I think we cango wrong, though, by making FTC rules substantive law. I think thatthat was the thrust of Mrs. Knauer's testimony, too, and I think ifthere needs to be an expansion of the interpretive rulemaking author-ity, we raise no serious objection to that. I will be glad to review thatand be in touch with the committee.
Senator Moss. Thank you. We would appreciate that. The adminis-tration's class action bill allows class action after the FTC acts.
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To that extent, the alleged ability of the FTC to order class action,
remedies in S. 986 is consistent with the administration's proposal, is
it not?
Mr. MCLAREN. The administration's proposal, yes, does provide for

class actions following a successful Justice or FTC proceeding—this
is the so-called triggering—so as not to lose the value of those proceed-
ings, but so as also not to dump all these cases in the Federal courts,
undigested and en masse.

Senator Moss. The Justice Department is the digestive factor, then,
that decides whether class actions should go in or not?
Mr. MCLAREN. The theory would be that, when you have worked

up the case in Justice or in FTC, the work is done and the judgment
is returned, so that this is not going to be the same kind of a burden on
the courts as an unlimited class action would be.

It is going to be effective for the consumer, because the work has
primarily been done and it is going to be fair to business. We don't find
that those three tests are met if you create an unlimited class actions
right. We have done a lot of thinking on this question and I know a
lot of others have. We recognize there are drawbacks to this solution,
but I think all I can say is that there are fewer drawbacks to this one
than to the others that have been suggested.

Senator Moss. In your testimony you state, "Moreover, to authorize
the Commission to be represented in the courts by its own attorneys
rather than by the Justice Department runs counter to the Govern-
ment policy that litigation in the courts should be centralized in the
Justice Department."
Does any department or agency at the present time represent itself

in court?
Mr. MCLAREN. Yes. There are certain exceptions. We suggest an

exception here for FTC on preliminary injunctions. I believe in cer-
tain cases the NLRB and the SEC are the two agencies that do have
certain rights to go directly into court.
Senator Moss. FTC, having some authority to do it, how strong

then is the policy that it all be centralized in Justice?
Mr. MCLAREN. I think I have named the only two major exceptions.

since the policy went into effect back in 1870.
Senator Moss. Perhaps you could maybe clarify that a little more

for the record. If you have the time to run it down, as to the excep-
tions, to show to what extent that policy is less than universal.
In your testimony you asked that the power to issue civil investi-

gative demands be given to the Department of Justice.
How would the Department use this power? Is it important for

an agency undertaking investigations to be able to back up its re-
quests for information through compulsory process and why?
Mr. MCLAREN. This would be comparable to the power we have

under the anti-trust laws. We have no investigative authority other
than the grand jury. This not being a criminal case, we really have
no investigative authority beyond sending someone around to ask
questions, and there is no reason that the person being asked the
questions couldn't refuse to answer them. FTC, of course, has very
broad powers under sections 6 and 9 of the FTC Act. What I said
in my testimony was that if the Justice Department is to be
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given the responsibility to some extent for enforcement in this con-
sumer field, we will need some tools to get the job done.
Senator Moss. So, you think you do need the investigative process?
Mr. MCLAREN. Yes. This would be to obtain documents and to get

written answers to certain questions.
Senator Moss. In discussing the new cooperation between Justice

and the Commission, you state that "The Department has developed
procedures which we believe will insure the speedy handling of sound
Commission cases."
What is a "sound Commission case?"
Mr. MCLAREN. It is a case in which we have evidence that the

proposed defendant violated a valid FTC order. It is one in which
we and FTC mutually agree that this will result in a finding of vio-
lation and the assessment of a penalty.
Our problem before was that the FTC was sending us cases that

weren't sound.
Senator Moss. Does the use of the word "sound" betray the policy-

making the Government might engage in in refusing to act as a
lawyer for the Commission?
Mr. MCLAREN. No. Under our new 

procedures, 
we have some con-

sultation betwen our new Office of Consumer Affairs and the Gen-
eral Counsel's Office of the FTC. Thus far, I think that it is work-
ing very well and I think that the FTC people would agree on that
The major problems have been in the past. -
Senator Moss. What assurance, though, does the Commission have

that its judgment will not be set aside by the Attorney General who
may be marching to the beat of what the Commission might think
are political drums?
Mr. MCLAREN. Well, of course, this isn't the area of disagreement.

The area of disagreement is whether or not the Commission's order
as issued is a valid one and whether or not there is evidence to sup-
port a case in court that would show that the order had been vio-
lated.
Senator Moss. Isn't that what the courts are for though? Isn't the

court to decide whether or not there is a cause for action and whether
or not it should render a judgment?
Mr. MCLAREN. That is certainly true. The Attorney General, how-

ever, has since 1870 been the officer in the Government who has
screened cases for the Government to see that the Government, dif-
ferent arms of the Government, or different attorneys for the Gov-
ernment don't take into court cases that are not sound cases.
• Senator Moss. Don't you have faith in the court, that it would give

rather short shrift to the Commission if it came in with a case that was
not sound?
Mr. MCLAREN. We have not only great faith in the courts but great

respect for the courts, and we feel there is an obligation on the part of
the Federal Government not to bring cases into the Federal courts
unnecessarily.
Senator Moss. Mrs. Knauer, in your testimony you talk about "It

may well be that only large and well-established companies with exist-
ing national networks of repair facilities would be able to undertake

#•
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the obligation to repair or replace within a reasonable time without
charge defective warranted products."
I am wondering how many of these small suppliers sell consumer

goods that we are talking about. Could you perhaps supply for the
record the number you think would not be able to meet that standard?
Mrs. KNAUER. We will try to supply that.
Senator Moss. I am concerned about that. We have talked about a

few of the giants, and there are a lot of small suppliers. I was just
wondering how many there were. We have kept you 'a very long time.
Senator Cook?
Senator Cooli. One question, Mr. McLaren, because we have put em-

phasis on the jurisdiction of the Federal courts, Wouldn't it be rather
difficult for the court system here in the District or anywhere else, on
an appear of a rule of the Federal Trade Commission, to hold that such
rule was arbitrary and capricious if, in fact, the language of this act,
which gives to the Commission broad powers to do any and all things
necessary to enforce this act, along with the fact that it had a cursory
record under the rulemaking procedures really, to hold that a regula-
tion propounded by the FTC would be arbitrary and capricious?
Mr. MCLAREN. As I understand it, and I am far from being a con-

stitutional lawyer, once the court had held that the statute didn't in-
volve an unconstitutional delegation of congressional power, I would
think there would be very, little opportunity for the courts to overrule
regulations that the FTC would issue.

Senator COOK. As long as that authority had been vested in them by
the Congress and it was not unconstitutional?
Mr. MCLAREN. Yes.
Senator COOK. Thank you.
Senator Moss. Thank you, Mrs. Knauer, and gentlemen for your

testimony. I was sorry that ,I was not here during the whole morning.
But it has been very, helpful to the committee, and we do appreciate
your appearance and testimony.
We have witnesses to hear this afternoon. We will be in recess

until '2:30.
(Whereupon at 12:45 p.m., the committee was adjourned to recon-

vene at 2:30 p.m. this same day.)
DEPARTMENT OF JUSTICE,

Washington, D.C., April 15, 1971.

Hon. FRANK E. Moss,
Chairman, Subcommittee on the Consumer,
U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN: As requested during the hearings on S. 986 on Monday,

March 22, 1971, I am enclosing herewith five copies of a memorandum concern-

ing the control by the Department of Justice of litigation involving the United

States and its agencies. This memorandum discusses the historical and current

considerations which underlie control of litigation by the Department of Justice

and, as requested, sets forth the existing exceptions to that principle.
I trust that this memorandum will be helpful to you with respect to the ques-,

tion of whether the Federal Trade Commission should be authorized to litigate

in the courts of the United States independently of the Department of Justice.

Sincerely yours,
RICHARD W. MCLAREN,
Assistant Attorney General,

Antitrust Division.
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SUMMARY

At the beginning of our national government, three Departments (War, Treas-
ury, and Post Office) were created. In addition, the President was authorized to,
appoint, with the advice and consent of the Senate, an Attorney General. For
the first 80 years of that office, the Attorney General lacked staff, permanent
offices, and control over most of the legal affairs of the Government of the
United States.
In 1870, primarily because of the high cost of retaining competent outside

counsel to handle the Government's litigation, the Department of Justice was
established with the Attorney General as its head. Under this Act, law officers
in other Departments were transferred to the Department of Justice and the
Attorney General was given supervisory authority over the conduct of all
litigation involving the interests of the United States.
The Act did not put to rest the problem of achieving unified control over the

Government's litigating efforts because the Attorney General still lacked perma-
nent office space, forcing the agency attorneys placed under his supervision to
remain in their agency offices. Further, the statutes authorizing agencies to hire
their own attorneys were not repealed. Hence, two sets of Government attorneys
continued to operate.
In addition, Congress has from time to time carved out exceptions to its direc-

tive that supervisory authority over all litigation involving the United States
be lodged in the Department of Justice, by giving some agencies control over their
own litigation or leaving the statute silent with respect to the control of litiga-
tion. In other instances the statutes are not clear on this point, giving agencies
the right to conduct litigation under the "supervision and control of the Attorney
General." In the last situation, the Department has worked out agreements with
the agencies on the handling of litigation but these have not been entirely satis-
factory. The need for uniformity in the litigating positions of the United States,the desirability of informed selectivity in the filing and presentation of cases, and.
the demonstrated preference of the Federal judiciary for unified litigation con-
trol under the Department of Justice all provide substantial reasons for continu-ing the current practice.

L THE HISTORICAL DEVELOPMENT OF UNIFIED CONTROL
The Attorney General started out as a lawyer for the President and the chietlaw officer of the Executive Branch only to the extent of giving advice whenasked and arguing eases on behalf of the United States in the Supreme Court.1 Stat. 93 (September 24, 1789). He had no control over legal proceedings in the-lower Federal courts or over the men who did—the district attorneys. Nor was he-given any resources to strengthen his -position, such as an adequate-salary, cleri-cal help, permanent offices, or a library.
Complaints over these shortcomings began in 1790 with the report of the firstAttorney General, Edmund Randolph. They were to be reiterated by all of his suc-cessors for the next 80 years. During this period, the legal affairs of the Govern-ment were fragmented, with each executive department handling its own busi-ness by outside counsel and by its own legal officers.
Following the Civil War, there was a great expansion in the Government's legalbusiness, due mostly to claims arising out of the war and its aftermath. By 1870,the Congress was ready to establish a Department of Justice and did so. 16 Stat.162 (June 22, 1870). Section 3 of that Act transferred law officers of all otherdepartments to the Department of Justice, to exercise "their functions underthe supervision and control of the head of the Department of Justice." Section 5gave the Attorney General the power to send any officer of the Department ofJustice to conduct and argue any case in which the United States is interestedin any court of the United States as well as to "attend to the interests of theUnited States in any suit pending in any of the courts of the United States,or in the courts of any State[.]" By virtue of Section 16, the Attorney Generalwas given "supervision of the conduct and proceedings of the various attorneysfor the United States in the respective judicial districts . . . [and] of all otherattorneys and counsel[l] ors employed in any cases or business in which theUnited States may be concerned." Section 17 prohibited the heads of the existingdepartments from employing attorneys or counsel "at the expense of the UnitedStates [.]" These provisions are currently codified with minor revisions in 28U.S.C. §§ 516-519 ( See Appendix).
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The debate preceding the enactment of this statute makes clear that its pri-

mary purpose was the elimination of highly paid outside counsel, and the sub-

stitution of qualified government attorneys, capable of representing the interests

of the United States in all sections of the country. Other objectives were to insure

uniform interpretation of the laws of the United States, and to give the Attorney
General some authority over proceedings in the lower courts involving the
United States, so that he would be better able to represent the Government's
interests effectively before the Supreme Court, if the matter came before that

Court.
The objectives of the 1870 statute were sound, but the results left much room

for improvement. The Attorney General still was not given sufficient office space
to accommodate the necessary staff, and the laws authorizing the employment
by various government agencies of their own legal staffs were not repealed.
Hence, the desired unified control and responsibility was not achieved.
The next significant effort to centralize responsibility for the legal affairs of

the Government was achieved through Executive Order No. 2877 (May 31, 1918),
issued by President Wilson. The President stated that in order to avoid con-
fusion in policies, duplication of effort, and conflicting interpretations of the
law, unity of control in the administration of the legal affairs of the Federal
Government was essential. Accordingly, he placed all law officers and all gov-
ernmental litigation under the supervision and control of the head of the De-
partment of Justice, and further directed that opinions of the Attorney General
were to be binding upon various government agencies. This order expired six
months after the Armistice, however.
In 1928, the Attorney General recommended legislation to Congress to con-

solidate all the legal activities of the Government under the supervision of the
Attorney General. The objectives were again to secure uniformity of interpre-
tation of the laws and to establish unified responsibility and control of all the
litigation of the United States and its departments. The bill was never enacted.
Pursuant to powers granted to him to reorganize executive agencies by the
Treasury and Post Office Appropriations Act of 1933, 47 Stat. 1517, President
Roosevelt issued Executive Order No. 6166 on June 10, 1933. Section 5 of the
Order provided:

Claims by or against the United States. The functions of prosecuting in
the courts of the United States claims and demands by, or offenses against
the Government of the United States and of defending claims and demands
against the Government, and of supervising the work of the United States
attorneys, marshals, and clerks in connection therewith, now exercised by
any agency or officer, are transferred to the Department of Justice.
As to any claim referred to the Department of Justice for prosecution or

defense in the courts, the function of decision whether and in what manner
to prosecute, or to defend, or to compromise, or to appeal, or to abandon
prosecution or defense, now exercised by any agency or officer, is transferred
to the Department of Justice.

Thus, by statute and by Presidential order, control over all litigation involving
the United States has been entrusted to the Department of Justice.
And when the issue has arisen, the courts have given effect to this grant of

supervisory authority to the Department of Justice. In United States v. San
Jacinto Tin Co., 125 U.S. 273 (1888), the Supreme Court declared the impact
of the 1870 statute to be that:

He [the Attorney General] is undoubtedly the officer who has charge
of the institution and conduct of the pleas of the United States, and of the
litigation which is necessary to establish the rights of the government. 125
U.S. at 279.

See also Perry v. United States, 28 Ct.01. 483, 491 (1893) ; cf. Kern River Co.
v. United States, 257 U.S. 147, 155 (1921) .
Judge Learned Hand, in Sutherland v. International Insurance Co., 43 F.2d

969 (2d Cir. 1930), emphasized the importance of lodging unified litigation con-
trol in the office of the Attorney General, and the necessity for clear evidence
of contrary Congressional intent before it could be presumed that litigation
involving the interests of the United States could properly be conducted by
someone other than the Attorney General:

The government has provided legal officers, presumably competent,
charged with the duty of protecting its rights in its courts . . . Congress,
having so provided for the prosecution of civil suits, can scarcely be sup-
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posed to have contemplated a possible duplication in legal personnel. The
cost of this one consideration, but far more important is the centering
of responsibility for the conduct of public litigation. The Attorney. General
has powers of "general superintendence and direction" over district attor-
neys . . . , and may directly intervene to "conduct and argue" any case in
any court of the United States" . . . Thus he may displace district attor-
neys in their own suits, dismiss or compromise them, institute those which
they decline to press. No such system is capable of operation unless his
powers are exclusive, or if the Departments may institute suits which he
cannot control. His powers must be co-extensive with his duties. And so,
quite aside from the respectable authority that confirms our view, we should
have no doubt that no suit can be brought except the Attorney General,
his subordinate, or a district attorney under his "superintendence and direc-
tion," appears for the United States. 43 F.2d at 970-71.

In 1955, after an extensive survey of the organizational needs of the Execu-
tive Branch, the Hoover Commission concluded and so recommended to the
Congress that:

The Department of Justice should be recognized as the chief law office
of the Government. It should conduct all litigation before the courts on
behalf of the Government and its executive departments and agencies,
except as Congress authorizes otherwise.'

II. STATUTORY EXCEPTIONS TO THE ATTORNEY GENERAL'S SUPERVISORY AUTHORITY
OVER ALL LITIGATION INVOLVING THE UNITED STATES

Even though it has exclusive control over Federal criminal litigation, the
Department of Justice does not supervise the conduct of all litigation involving
the interests of the United States. There are many areas of civil litigation
outside the Attorney General's supervisory 'authority.
For example, there are two courts of the United States in which the Attorney

General has no authority to designate who shall represent the United States—
the Tax Court and the Court of Military Appeals. Prior to December 30, 1969,
the Tax Court was an independent agency in the Executive Branch of the
Government (26 U.S.C. § 7441). By 26 U.S.C. § 7452, the Secretary of the
Treasury was represented before the Tax Court by the Chief Counsel
of the Internal Revenue Service. By Section 951 of the Tax Reform
Act of 1969, P.L. 91-172 (December 20, 1969), the Tax Court was raised to the
status of an Article I court. Since this change in status was accomplished by an
amendment to 26 U.S.C. § 7441 with no mention of 26 U.S.C. ,§ 7452, the Chief
Counsel of the Internal Revenue Service continues to represent the United States
In this court. The Court of Military Appeals is an Article I court (10 U.S.C.
§ 867(a) (1) ). Appellate counsel selected and detailed by the Judge Advocate
General of each military service represent the interests of the Government before
this court. 10 U.S.C. § 870.
In addition, on occasion Congress has expressly given certain agencies the

authority to control litigation arising out of their activities. For example, Con-
gress has authorized the Interstate Commerce Commission, the National Labor
Relations Board, the Federal Home Loan Bank Board, the Equal Employment
Opportunity Commission and the Federal Power Commission to employ attorneys
to represent the agency in litigation involving such agencies.'

1 Legal Services and Procedure, Report to the Congress by the Commission on Organiza-
tion of the Executive Branch of the Government (6 March 1955).

2 I.C.C.-49 U.S.C. § 16(11)—The Commission may employ such attorneys as it finds nec-
essary for proper legal aid and service of the commission . . . or for proper representation
of the public interests in investigations made by it . . . or to appear for or represent the
commission in any case in court.
F.P.C.-16 U.S.C. § 825m(c)—Substantially similar language as Interstate Commerce

Commission's grant of authority.
Federal Home Loan Bank Board-12 U.S.C. § 1464(d) (1)—The Board shall have power

to enforce this section and rules and regulations made hereunder. In the enforcement of any
provision of this section or rules and regulations made hereunder . . . the Board is author-
ized to act in its own name and through its own attorneys. . . .
Equal Employment Opportunity Commission-42 U.S.C. § 2000a4 (g)—Attorneys ap-

pointed under this section may, at the direction of the Commission, appear for and represent
the Commission in any case In court.
NLRB-29 U.S.C. § 154(a)—Attorneys appointed under this section may, at the direction

of the Board, appear for and represent the Board in any case in court.
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Where the statute has been silent as to agency legal representation, it has been

the Department's position that the Attorney General controls the litigation. For

example, many statutes authorize an agency to invoke the aid of a court in re-

quiring the attendance of witnesses and the production of documentary evidence.3

In such cases, the Department of Justice has claimed the right to represent

the agency involved in the court proceedings, and that claim has most often been

upheld in the courts. Federal Trade Commission v. Guignon, 390 F. 2d 323 (8th

Cir. 1969) ; cf. Federal Trade Commission v. Continental Can Co., 267 F. Supp.

713 ( S.D.N.Y. 1967). But see Securities and Eochange Commission v. Collier, 76

F. 2d 939 (2d Cir. 1935) (legislative history indicates that SEC can properly

conduct and control civil actions in district courts to enjoin practices violative

of its statute or its rules or regulations).
There are also some instances where government agencies, despite the absence

of express authority in the statute to so do, have assumed full responsibility for

the conduct of litigation. The Attorney General has not contested the assumption
of such control over litigation by the Tennessee Valley Authority or the Federal
Deposit Insurance Corporation, for example, for the following reasons. Both

agencies are independently financed. Neither depend upon government funds

for continued operation. They are truly independent agencies engaged in com-
mercial enterprise, and as such, appear to be entitled to manage their own legal
affairs.'
Some statutes fail to make clear, however, the extent to which agency litiga-

tion is to be subject to the Attorney General's actual control. For example, the
Fair Labor Standards Act of 1938 created a Wage and Hour Division of the
Department of Labor, and provided:

Attorneys appointed under this Section may appear for and represent the
[Wage and Hour] Administrator in any litigation, but all such litigation

shall be subject to the direction and control of the Attorney General. 52

Stat. 1060,29 U.S.C. § 204 (b ) . -
A question soon arose as to whether the Department of Labor or the Depart-
ment of Justice was in charge of litigation stemming from the Act. The two
Departments agreed to divide the responsibility for the Fair Labor Standards
Act's enforcement, with the Department of Labor taking the responsibility for
handling litigation arising under the Act at the trial level, and the Justice
Department handling all appeals to federal Courts of Appeals or the state
supreme courts. This agreement is expressed in a letter dated January 18, 1939
from Attorney General Frank Murphy to Elmer Andrews, Administrator, Wage
and Hour Division.
In Lowell Sun Co. v. Fleming, 120 F.2d 213 (1st Cir. 1941), the court held that

the statutory expression "under the direction and control of the Attorney Gen-
eral" was permissive and not mandatory, and, therefore, that the Attorney Gen-
eral had the option of delegating responsibility in this fashion to the Depart-
ment of Labor. This allocation of enforcement resources was approved in another
case, in which the court observed:

If the consent of the Attorney General to file this petition was necessary,
which this court does not hold that it was, consent was clearly given by the
Attorney General to the Administrator. It was the evident intention and pur-
pose of Congress to place the ultimate responsibility with the Department of
Justice. The advantages of placing litigation under and subject to the con-
trol of the Attorney General lie in thus avoiding a conflict of policy between
various commissions and administrative offices, and placing the ultimate
responsibility in the proper Department of the Government. Fleming v.
Cudahy Packing Co., 41 F.Supp. 910, 913 (S. D. Cal. 1941.)

•

3 The statutes are:
Federal Trade Commission-15 U.S.C. § 49;
Civil Aeronautics Board-49 U.S.C. § 1484 (c), (d) ;
Federal Aviation Administration-49 U.S.C. § 1487 (a), (b) •
Federal Communications Commission-47 U.S.C. H 401, 409(f);
Federal Maritime Commission-46 U.S.C. § 1124(b) ;
National Mediation Board-45 U.S.C. § 157(h) ;
Secretary of Health, Education, and Welfare (Social Security investigations)-42

U.S.C. § 405 ( e) ;
Small Business Administration-15 U.S.C. H 687a (d), 687b (a) ; and
Subversive Activities Control Board-50 U.S.C. § 792(c).

4 In 1939 and again in 1954 the Department determined that it would be inappropriate to

contest the right of government-owned agencies such as the various farm credit corporations

and the FDIC to be represented by their own counsel.
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`Supplementary agreements between the Department of Justice and the Depart-
ment of Labor have similarly allocated litigating responsibility between the two
departments in cases brought under the Age Discrimination in Employment Act
of 1967, 81 Stat. 602 (see letter dated March 29, 1968 from Assistant Attorney
General Weisl to the Solicitor of the Department of Labor), and under the Equal
Pay Act of 1963, 77 Stat. 56 (by agreement of Assistant Attorney General Douglas
and the Solicitor). Although the agreement set forth in Attorney General Mur-
phy's letter called for the Department of Justice to control litigation at the
appellate levels, the Department of Labor developed such manifest expertise
in the field involved that, by mutual and unwritten consent, Labor Department
attorneys have written the briefs and argued cases in the various courts of ap-
peals and in the Supreme Court.
The Congress, with respect to all final orders of the Atomic Energy Commission

and the Federal Communications Commission, and with respect to certain des-
ignated final orders of the Secretary of Agriculture, the Federal Maritime Com-
mission and the Federal Maritime Administration, has authorized the agencies
to appear and be represented in any proceedings to review such order in the appro-
priate court of appeals, but provided that the Attorney General "is responsible
for and has control of the interests of the Government in all court proceedings
under this chapter." (28 U.S.C. §§ 2342, 2348, 2350) The Department has not con-
tested the right of any of these agencies or the Department of Agriculture tohandle appeals from their final orders, either at the appellate or the Supreme
,Court level, since the United States is a separate statutory respondent in such
review proceedings, and is thus represented by the Department of Justice.

III. CONCLUSION

The foregoing history demonstrates that there were several sound reasons for
lodging supervisory authority and control over all litigation involving the inter-ests of the United States in the Department of Justice. These reasons have equallycompelling validity today. First, unified control of all litigation would insure thatthe United States speaks with one voice in the courtroom. Effective enforcementpolicy requires that significant differences on important legal issues be resolvedprior to the courtroom stage so that inconsistent or contradictory positions donot arise to confuse the public and hamper enforcement efforts. Second, central-ized decision making permits greater objectivity and selectivity in the filing and'handling of cases, as well as a more effective use of test cases as devices toclarify or modify existing law. Finally, unified control of litigation stimulatesgreater rapport with Federal judges, many of whom have openly and candidlyexpressed their desire to have government cases presented by Department ofJustice attorneys. A former Attorney General has provided an excellent summaryof the case for unified control of all litigation involving the Government of the,United States:

Many considerations require this result. Uniformity of interpretation ofthe laws, the necessity of centralized responsibility for the contacts of theexecutive with the judicial department, and economy, among others, haveforced an organized administration of federal justice. Moreover, attorneysof the Department of Justice, because of their very detachment from thebusiness of administration, are equipped to interpret the laws and gauge thetemper of the courts. There are also many objections often made to a systemwhereby an administrative agency with the aid of its own attorneys firstacts in a semi-judicial capacity in deciding the scope of its authority andthen becomes a litigant in the courts to maintain the validity of its own
proceedings.
Greater variety of experience, increased resources, more numerous as-

sistants, and the nation-wide network of district attorneys, marshals, andspecial agents versed in the local practice before the courts and local condi-tions have been made available to all government agencies through the De-partment of Justice. These, plus a tradition dating from the foundation ofthe government itself, could not be duplicated by single departments oragencies of the government. Without them no large program of law enforce-ment could succeed. Cummings and McFarland, Federal Justice 490-91
(1937).

.These reasons are as persuasive today in the light of the Government's currentlitigating needs as they were when written in 1937.
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APPENDIX

28 U.S.C. § 916. CONDUCT OF LITIGATION RESERVED TO DEPARTMENT OF JUSTICE

Except as otherwise authorized by law, the conduct of litigation in which the

United States, an agency, or officer thereof is a party, or is interested, and sec
ur-

ing evidence therefor, is reserved to officers of the Department of Justice, under

the direction of the Attorney General.

28 U.S.C. § 517. INTERESTS OF UNITED STATES IN PENDING SUITS

The Solicitor General, or any officer of the Department of Justice, may be sen
t

by the Attorney General to any State or district in the United States to att
end

to the interests of the United States in a suit pending in a court of the 
United

States, or in a court of a State, or to attend to any other interest of the 
United

States.

28 U.S.C. § 518. CONDUCT AND ARGUMENT OF CASES

(a) Except when the Attorney General in a particular case directs other
wise,

the Attorney General and the Solicitor General shall conduct and a
rgue suits

and appeals in the Supreme Court and suits in the Court of Claims
 in which

the United States is interested.
(b) When the Attorney General considers it in the interests of the

 United

States, he may personally conduct and argue any case in a court of t
he Untied

States in which the United States is interested, or he may direct the
 Solicitor

General or any officer of the Department of Justice to do so.

28 U.E.C. § 519. SUPERVISION OF LITIGATION

Except as otherwise authorized by law, the Attorney General shall super
vise

all litigation to which the United States, an agency, or officer
 thereof is a party,

and shall direct all United States attorneys, assistant United Stat
es attorneys,

and special attorneys appointed under section 543 of this title in the
 discharge

of their respective duties.

AFTERNOON SESSION

Senator Moss. The hearing will come to order.
We will resume now by hearing from Mr. Winston H. Pickett, asso-

ciate general counsel of the General Electric Co. He is appearing as

chairman of the legislation and policy subcommittee of the consumer

issues committee of the Chamber of Commerce of the United States.

STATEMENT OF WINSTON H. PICKETT, ASSOCIATE GENERAL
COUNSEL OF THE GENERAL ELECTRIC CO. AND CHAIRMAN OF
THE LEGISLATION AND POLICY SUBCOMMITTEE OF THE CON-
SUMER ISSUES COMMITTEE OF THE CHAMBER OF COMMERCE OF
THE UNITED STATES; ACCOMPANIED BY KENNETH F. STINGER,
STAFF ATTORNEY FOR THE CHAMBER'S CONSUMER ISSUES
COMMITTEE
MT. PICKETT. Thank you, Mr. Chairman.
I am associate general counsel of the General Electric Co. and do

appreciate the opportunity to appear on behalf of the consumer issues

committee of the Chamber of Commerce of the United States. With
me is Kenneth F. Stinger, staff attorney for this chamber's committee.

Senator Moss. We welcome you, Mr. Stinger.

60-155-71 17
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Mr. PICKETT. Since you have a copy of my prepared remarks, may
I request that it be made part of the record of these hearings and that
I then briefly summarize the contents of the statement before respond-
ing to any questions that may be of interest to the committee or its
staff.
Senator Moss. That may be done.
Without objection, the statement in full will appear in the record.
Mr. PICKETT. The chamber, in common with other witnesses who

have already testified, affirmatively supports many of the basic prin-
ciples of both title I of S. 986 and S. 1221, as well as their common
objective of providing for clear and complete disclosure of essential
warranty terms. Warranties should say what they mean and mean
what they say, thus helping consumers to make a more informed
judgment at the time of their purchase.
Were warranties the sole subject of S. 986, we would be confident

that with some needed changes, the proposed legislation would become
an effective vehicle for better warranty protection. Some of the areas
that still concern business regarding the language of title I, have
already been the subject of extended testimony by previous witnesses.
The chamber urges thoughtful consideration of the points already

thus covered, such as those dealing with the issues of preemption,
oral warranties, the somewhat distressingly intricate and detailed types
of disclosure apparently contemplated in section 102, the mandated
use of the phrases "full" and "partial" warranties, and the like.
As set forth in my prepared remarks the chamber additionally

stresses its particular concern with those definitional problems inherent
in the present language of section 986 as well as the need for making
crystal clear the legislation is not meant to affect the substantive content
of the warranties, apart from the provisions of section 104(a). With
respect to section 104, prescribing the substantive content of a "full
warranty" (referred to in section 103 (a) ) , we also ask Congress to
consider carefully the potential anticompetitive consequences on dif-
ferent size companies of these statutorily prescribed Federal minimum
standards.

Finally, and for the reasons set forth, we request the committee
revisit the language of section 110(e). We urge first that it be deleted
and reserved for separate consideration when the committee takes up
the entire question of private class action suits, as now pending before
it in S. 984.
In the event, however, section 110(e) is to be retained, we recom-

mend at least amendments which will make clear the obligations
there mentioned are limited to "repair or replacement obligations"
assumed under an "express warranty in writing against defect or mal-
function."

Title II of S. 986 is a horse of entirely different hue. So far-reachingare its proposals to change the nature and extent of FTC regulatory
power that we strongly urge, as have other witnesses, this title be
separated from the rest of the bill for the purpose of eliciting the
fullest possible debate.

Specifically, we are deeply concerned with:
First: The proposal to endow the Federal Trade Commission withalmost unlimited power to legislate the substantive law unfair or de-
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ceptive acts and practices by means of rules developed at nonhearings,
on the basis of nontestimony, by nonwitnesses in any judicially ac-
cepted sense of those words. Coupled with this, moreover, would be the
ability of the Commission to sustain its legislative fiats in appellate re-
view proceedings if there was "substantial evidence" to support its
conduct * * * a very low hurdle indeed under current decisional law, as
so ably explained by the distinguished practitioners of the trade reg-
ulation law who appeared before you last week, Messrs. Weil, Dunkel-
berger and Kintner.
Second: The proposal to give the virtually unlimited authority to

grant any type of redress to consumers which conceivably may have
been caused by any type of unfair or deceptive act dr practice.
These are extraordinary grants of power to be given five fallible mor-

tals, unaccountable to the 
electorate, 

and who can operate across the-
entire spectrum of American industry—indeed, as Mr. Weil pointed
out—as a majority of two! The range of unanswered questions that,
springs from such a legislative proposal is staggering.
Some of them are listed in the statement. Frankly, we do not believe

that anyone yet is in a position to provide balanced and persuasive
answers. We therefore most respectfully urge that all these issues be
explored with the care and thoroughness that is merited by any such
new and swe,eing jurisprudential proposals.
Thank you for your attention. I will be happy to try to answer any

questions that you may care to ask.
Senator Moss. Thank you, Mr. Pickett, for your oral statement. I

have been able to leaf through and read in part your prepared text
which is more complete and refers to the points that you made orally.
I gather that your chief criticism is directed toward title II which
you think makes too great a change in our present system of enforce-
ment of the requirements of fairness and nondeception as governed by
the FTC?
Mr. Piciirrr. That is correct, Mr. Chairman.
Senator Moss. Do you favor the administration's approach of re-

quiring the submission to the Justice Department and having action
only after the Justice Department has cleared the matter for action
in court?
Mr. PicilErr. I personally, sir, have no strong feelings on that. I be-

lieve that that is a matter probably for interagency concerns. Per-
sonally, we have no objection to the Federal Trade Commission being
able to go into court and, as I indicated in my opening statement, we
favored the injunctive powers, the increased scope to matters affect-
mg commerce and the like.
I see personally no concern if the FTC has authority to take action

on its own behalf rather than through the Department of Justice,
though I leave that to wiser heads than my own.
Senator Moss. Do you have objection to the informal rulemaking

provision that would be 'Provided for the FTC?
Mr. PICKETT. On the basis of the informal rulemaking which does

not constitute a substantive violation of law, I commended strongly
the treatment that this committee gave to it at the time it considered
S. 3074. Specifically, for example under title I of the present bill S. 986,
the language that you have in the section 109 I think is adequate and
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we would endorse and give approval to that type of procedure as set
forth in section 109 and then repeated again in section 112(b) insofar
as the warranties and guarantees are concerned.

Senator Moss. When hearings were held last year before the judi-
ciary committee, Mr. McLaren appeared then and said that the Jus-
tice Department favored the informal rulemaking procedure.
Mr. PicKF,Tr. The reason I responded that way, Mr. Chairman, was

I thing this committee helped significantly when it put in section 109
and section 112 (b) , the reference to "upon a public record after the
opportunity for an agency hearing structured so as to proceed as ex-
peditiously as practicable."
These were not substantive rules. They were also giving opportunity

for the establishment of a record, some type of limited cross-exam-
ination that was within their discretion and control, and provided
those due process safeguards, that seem to be so essential in that war-
ranty context.
Senator COOK. Thank you, sir, for your statement.
Mr. Picket, I hope you don't mind if we put two hats on you today.

We have heard a lot about GE at all of these hearings. So, I would like
to ask you a question relative to your position with GE, in particular.
Would you say if title I of 986 were passed into law that GE would
be able to offer a full warranty?
Mr. Pic-gErr. Well, you mean does it have the resources to do so?

I would, of course unhesitatingly answer yes.
Senator COOK. 310 you think many of GE's competitors, both large

or small, would be able to offer warranties comparable to or competi-
tive with GE's?
Mr. PicKETT. Of course, Senator, it is hard for me to put myself in

the position of companies with which I am not intimately concerned,
but I do note and respect the kind of testimony that has been given
on behalf of smaller manufacturers. The National Association of
Small Businesses appeared and stressed their inability to compete on
an equal basis with the larger companies. The Association of Home
Appliance Manufacturers, which represents both large and small
manufacturers, made a similar point. The Electronics Industry Asso-
ciation, its consumer products division, which again has a blending
of large and small, reiterated the point. The chamber, of course, which
represents an extremely wide spectrum of large and small businesses,
also expresses deep concern.
So what I am merely trying to expose is the basis for my view that

the smaller manufacturers may well be handicapped in this situation.
Senator COOK. Even someone as large as GE, if we have a prolifera-

tion of legislation such as we presently have in the State of California,
wouud face a difficult situation, would it not?
Mr. PICKETT. That is an extremely difficult situation, and if you

get this proliferation of separate warranty legislation in the States—
and I noted your calling attention to Georgia, which is true, and a
number of others which we try to follow as best we can—this would
present an almost insuperable difficulty for us to deal with.
Senator Coos. For instance, if the California act were construed

to be constitutional and not be in violation of the antitrust law, would
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it be necessary for GE to proceed to restructure its entire—I guess

you would kind of call it—complaint department 
Mr. PimErr. Servicing and operation 
Senator COOK (continuing). Even in the State of California?

Mr. PicKETT. I admit in candor we are fortunate there because in

California we have company-owned service organizations. So in that

particular State it in fact did not impact on us the need for locating

our own service outlets. There are many States where we do not and

where, for example, because of the population or the brutal economics

of the situation, there isn't sufficient business to warrant it, where we

would have to deal with the situation in an extremely sensitive manner.

There would also be one possibility, and that is as some of the specu-

lation came out, that you would have to go, to some kind of service

contract arrangement. But in a national distribution pattern, it is very

vexatious and almost impossible to address yourselves to different

warranties for different products in different States.
Senator COOK. Mr. Pickett, you really have no serious objection to a

warranty-guarantee bill as such?
Mr. PicKETT. No indeed, sir.
Senator COOK. Your real objection is to title II, as I take it, from

your remarks?
Mr. PicKErr. That is correct. As we suggested in the opening state-

ment, we felt there were some helpful things that we could suggest

for consideration of the committee, confident that they could be worked
out amicably on title I. Title II is our deepest concern and for the

reasons broadly indicated.
Senator COOK. As associate general counsel of the General Electric

Co., if the authority vested under title II were given to the FTC by the

Congress, if it promulgated its rules and regulations based on the rec-
ord procedure that is set out in this bill, and if you as a complainant

took that question to the District of Columbia court, would you con-

sider it rather difficult to get the court to rule on arbitrary and capri-

cious power of the Commission if in fact the statute in fact rendered
the power to the Commission and Congress had in fact given the au-
thority to the Commission?
Mr. PICKETT. Indeed I would, sir, and I think we have somewhat

bitter experiences in the past 25 years I have been with the General

Electric Co., and so come to feel that that is not an idle concern.
Senator COOK. But aside from that, you have no objection to vesting

the authority in the FTC of preliminary injunctions, of temporaryin-

junctions you have no objection, as I understand it, to authorizing

some basic authority in the FTC that they do not have to stand sub-
ject to—I hate to use the word "whim," but I guess it's all right—the
whim of the Justice Department as to whether it will or will not prose-

cute the action?
Mr. PicKErr. That is correct, sir.
Senator COOK. I think we have some basis, Mr. Pickett, that addi-

tional authority, could be extended to the Federal Trade Commission

but not as broad as title II may indicate.
Mr. PICKETT. That is our deepest concern. That was why I tried to

sharply distinguish between informal rulemaking power for war-
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ranties and guarantees versus the howitzer that is brought to bear
under title II across all unfair or deceptive acts or practices..
Senator COOK. Let me ask you just one more question, if I may:

Under 104(a) it says:
Any supplier warranting consumer products in writing against defect or mal-

function must undertake at a minimum the following duties in order to have
deemed to have incorporated the Federal minimum standards for warranties:
(1) To repair or replace if repair is not possible or cannot be timely made,

any malfunctions or defective warranted product;
(2) Within a reasonable time; and
(3) Without charge.

Do you feel that within the business community that this would
almost constitute a nationwide local service center which in essence
would really be reinforcing the kind of language that we now find in
the California statute?
Mr. PICKETT. Of course, the statute
Senator Coml. Or contracts?
Mr. PicKErr. Well, I think the latter is the point that I was going

to emphasize, Senator. Yes, it would require the contracts, certainly,
not necessarily the location of your own service center, but you could
contract out that responsibility with appropriately franchised people.
I think one of the concerns on the part of the smaller businesses is
where they do contract that responsibility. This act still makes clear if
there is a failure of performance the manufacturer is ultimately liable.
Now, in the case of smaller businesses you may have contracted out
that responsibility and paid for it in the form of higher margins and
thus in effect paid for a responsibility which the franchisee fails to
fulfill. Then under the bill you come back to the manufacturer.
I think they are quite concerned about that. In other words, you

may never completely contract away your responsibility for these
warranties, and I think that is a concern that a lot of the smallerbusiness people have because there are different ways, you know, thatthey do pay them for assuming that obligation.
Senator COOK. Let's get to the phrase "full" and "partial" warran-ties, because I think this is one thing that, when we get into committee,we are going to have a very difficult time with.
Let me give you an example. I think maybe the reason that, let'ssay that someone buys one of your refrigerators and, in fact, let's takea particular element of it. Let's take the cooling element. Let's say thatyou give an extended warranty on the cooling element for 2 years,3 years, whatever the case may be. You offer full guarantee on thatelement, in other words, parts and labor. In other words, if something,happens you come and get the refrigerator, you take the cooling ele-ment out and you put a new one in.
It is full as to that, but it is partial as to the whole. I think the billmakes an. attempt to cover this by saying that we can have both war-ranties within the framework of a single warranty. But I wonder whatreaction the consumer is going to have when he sees a partial warrantythat really is a full warranty on one, two, three, or 10 or 20 things, anda partial warranty on a number of other items.
Do you construe this bill to say that you have to set out every itemin the warranty on which there is a full warranty. and every item in
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the warranty on which there is a partial warranty; and also in that
same warranty, set out those things on which the warranty will be a
year, 2, or 3 years, and those on which there will be 90 days? Because
if, in fact, this bill calls for making a warranty a readable, intelligent
document that a consumer can read and understand, it seems to me in
items such as this we might have to put out a small book.
Mr. PicKrrr. Of course, that was one of our concerns about the 14

items listed under section 102 as well, the potential for the FTC in the
disclosure area to go into that detail coupled with the problems that
you have just mentioned, which are in fact presently existing. For
example, we will give a 1-year warranty on a refrigerator but with
respect to the sealed-in mechanism, that is, the cooling unit, you get
4 additional years under the terms of which we agree to repair or
replace that free of charge if something goes wrong with it.
Senator COOK. This is also very true in the automobile industry, isn't

it, where you will guarantee the steering mechanism or something of
that nature with a full warranty, full replacement, and yet it will be
a longer time than some other item.
Mr. PICKETT. That used to be the way it was in the automotive field.

I am not up to date, but I remember years ago that Chrysler, for ex-
ample, made quite a to-do about their extended warranty for certain
parts of the car, the transmission or some particular parts that went
beyond the normal period of 1 year or 12,000 miles.
Senator COOK. Thank you very much, Mr. Chairman.
Senator Moss. Thank you, Senator. Thank you, Mr. Pickett, for your

fine statement. I appreciate Mr. Stinger's appearance with you today.
You have been helpful to the committee.
Senator COOK. I must say, Mr. Chairman, I have been allowed to

submit a series of questions to the witnesses, and I would hope if you
feel so inclined, Mr. Pickett, that we would like your answers to them
so that we might put them in the record.1
Mr. PicKurr. Thank you so much, Senator. We would be happy to

oblige. Is there any particular time limitation?
Senator COOK. Yes; it is my understanding that the record closes

on March 29. Is that right?
Senator Moss. Yes; the record will be closed on March 29.
Mr. PicKErr. So the replies should be in to you on or before that

date?
Senator Moss. Yes.
(The statement follows:)

STATEMENT OF WINSTON H. PICKETT

Mr. Chairman, ray name is Winston H. Pickett. I am Associate General Coun-
sel of the General Electric Company, and chairman of the Legislation and Policy
Subcommittee of the Consumer Issues Committee of the Chamber of Commerce
of the United States. It is in this representative capacity that I appear before
you today. Accompanying me is Kenneth F. Stinger, staff attorney, for the Cham-
ber's Consumer Issues Committee.
The Consumer Issues Committee was created four years ago to help develop

the National Chamber's posture on issues affecting the relationships of business
and the consumer as well as to bring about an increased level of business at-

1 See p. 303.
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tention to consumer needs and wants. The committee is comprised of a broad
spectrum of business leaders including executives of manufacturing, retail-
ing, and service companies, large and small, as trade associations and state and
local chambers of commerce.
The National Chamber had the privilege of last appearing before this Com-

mittee in January, 1970, to testify with respect to the original version of S. 3074
entitled, "Consumer Products Guarantee Act." Subsequently, that bill went
through thoughtful consideration and extensive revisions, emerging as a much
improved document. As recommended by this Committee and passed by the
Senate in July, 1970, S. 3074 now appears substantially as Title I of S. 986.

VIEWS ON TITLE I

Were warranties the sole subject of S. 986 we could appear before you today
with support for many of its provisions and with confidence that Title I—with
needed changes—could well become a vehicle for providing consumer protection
in the warranties area. The National Chamber has long been in favor of dis-
closure of essential warranty terms in order to make them clearer and more un-
derstandable. Indeed, we support the basic principle of this legislation to as-
sure that warranties say what they mean and mean what they say. We support
as well, in the context of this legislation, a ban on disclaimers of implied war-
ranties of merchantability when express warranties are given.

Despite careful deliberations of this Committee with respect to the warranty
portion of the present bill, there are still significant areas of concern to us
which we believe deserve a thorough examination before final action is taken.
For example, one of these is the definition of "express warranty" which appears
in Section 101 ( 2 ) .
This definition, taken from the Uniform Commercial Code, is far broader than

the declared purpose of the legislation set forth in Title I of the bill which
recites in part that it seeks "to provide minimum disclosure standards for writ-
ten consumer product warranties against defect or malfunction."

Unfortunately, Section 101(2) is not limited to written statements and writ-
ten undertakings. This is an omission which we believe could be appropriately
corrected by adopting the definition 'of "guaranty or warranty" as set forth
in S. 1221 recently introduced on behalf of the Administration by Senator Magnu-
son. Such a definitional amendment would cure the over-breadth of the present
language by assuring suppliers that verbal and other claims do not come within
the purview of an express warranty as used in the provisions of this Act.

Still another important suggestion is that Section 101 be amended to in-
clude a definition of "warranty in writing against defect or malfunction", a
phrase which now repetitively appears in Section 102 (a) (b), Section 103 (a),
Section 104 (a), section 104 (d) (2), Section 109 and section 112 (b). This term
obviously has a different meaning from the broad definition of "express war-
ranty" set forth in 101 (2). Because most of the operative provisions of the Act
noted above relate to such written warranties against defect or malfunction, this
term requires its own precise definition to distinguish it from other types of
representations which could become part of the basis of the bargain when a con-
sumer product is sold.

Specifically, it might well be made clear that a "warranty in writing against
defect or malfunction" means a specific written undertaking by a supplier to
preserve or maintain the performance of a consumer product, or to repair or
replace it, as applicable, if there is ,a failure in such performance.
As so defined, it is further urged that Section 110 (e), if it is to remain in

the bill, make clear that the obligations assumed under the warranty there re-
ferred to be ones which are limited to those "in writing against defect or mal-
function". As presently drafted, the language of section 110 (e), referring to
any obligations assumed under the broad definition of an express warranty, could
activate the suggested private remedies for a technical violation of the disclo-
sure regulations set forth in Section 102 (a). For example, under the looseness of
the present language, there is concern that actions could be brought under Sec-
tion 110 (e) if the warrantor inadvertently reversed the street number in his
address, [ Section 102 (a) (1)1, or where the warrantor inadvertently stated
he would perform his obligations between 8 a.m. and 5 p.m. when he meant to
say 10 a.m. and 5 p.m. [Section 102 (a) (11)1.

4.
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While on the subject of Section 110 (e) we state, too, our basic objection to

retaining it in this Act at all. In effect, Section 110 (e) may make available

class action suits for Federal causes of action in state court proceedin
gs for

national classes which shop for a favorable forum even though they have no

specific connection to a state. We suggest that such remedies merit at least
 the

thoughtful consideration and detailed study they had in connection wi
th the

class action hearings held before the 91st Congress. It seems far pref
erable to

make this whole subject of class actions, state and Federal, a matter of separ
ate

deliberation and treatment.
Still another provision of Title I of S. 986 to which we invite the Commi

ttee's

re-examination is Section 104 prescribing the substantive content 
of the "full

warranty" referred to in Section 103 (a) (1). We_would hope Cong
ress would

not seek to regulate the substantive contents of warranties—as co
ntrasted with

regulations requiring adequate disclosure—without being fully aw
are of the

anti-competitive impact of this form of Federal control establ
ishing minimum

standards.
As both the Chairman of the Federal Trade Commission and As

sistant Attor-

ney General McLaren have noted in presentations to the Commi
ttee, there is no

escaping the fact that the kind of regulation contemplate
d in Section 104 of S.

986 might give an important competitive advantage to
 companies with the

economic resources to afford the generous service requir
ed by a "full warranty".

Companies without those adequate resources might not b
e able to afford more

than "partial warranty" service, regardless of the i
ntrinsic quality of the

product. The smaller the business enterprise the more 
difficulty it may have in

competing on a relatively equal footing with firms e
conomically better able to

provide "full warranty" service.
As Congress considers not only legislation governing warr

anties, but also other

consumer matters, great care should be taken that 
requirements are not im-

posed on business in the name of consumer prote
ction which would have the

effect of placing undue pressures on small businesses, 
reducing competition or

otherwise encouraging market concentration.

By providing only for effective disclosure of warranty 
terms and conditions,

the substantive content of warranties and service woul
d become, properly and

legitimately, instruments of competition without one me
mber of an industry en-

joying a special advantage by virtue of size. We are c
onfident that by provid-

ing for effective disclosure, the forces of the marketplace w
ill assure to the con-

sumer a fair choice among competing warranties and warr
anty service plans.

With respect to some of the other problems we have with
 Title I and about

which other industry witnesses have ably testified, the N
ational Chamber would

be happy to offer specific language proposals in hopes of secu
ring reasoned changes

that would yield effective warranty legislation. Were warrant
ies alone the issue,

we would be hopeful and confident of this result.

VIEWS ON TITLE II

As Title II makes clear, however, S. 986 is not simply a warrant
y bill. Rather,

it might well constitute some of the most far-reaching chang
es in economic reg-

ulation that have been seen for many years. For that reason, 
we would urge that

this Committee would find it possible to treat Title II for wh
at it is—a drastic

revision of regulatory processes—and afford the subject the dignit
y and separate

consideration to which any major revision of economic laws shou
ld be entitled.

Certainly such a separation could not help but speed up the legis
lative process

and avoid the delays inherent in the present combination of subj
ect matters.

Title II of the bill deals directly with amendments to the Federal 
Trade Com-

mission Act. Please understand that we have no quarrel with ce
rtain portions of

Title II which are directed to strengthening and supplementing th
e authority

of the Commission to function in its present regulatory context. 
Here, we sup-

port proposals to enlarge the jurisdiction .of the Commission to case
s "affecting

commerce"
' 

to increase penalties for violation of Federal Trade Commissio
n

orders, or to afford the Commission the right to seek prelimina
ry injunctions

in appropriate circumstances. Rather, our concern goes to those pr
oposals which

would turn the regulatory process upside down. They are

1. The proposal to have the Federal Trade Commission—virtuall
y in its sole

discretion—regulate in full detail any conduct by any business and, 
in the proc-

ess, rewrite the entire law of competitive behavior.
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2. The proposal to have the Federal Trade Commission—again virtually in itssole discretion—regulate the details of all contract rights and remedies between
any seller and any buyer.
To illustrate, let me start with the amendments to Section 5 of the FederalTrade Commission Act which would confer upon the Commission substantiverule-making authority. These amendments appear to say that the Commissionmay write rules—as it sees fit—either in general terms or in complete detailwith respect to any conduct by business which it decides may be unfair or de-ceptive. Once these rules are handed down violation would expose a party topenalties, damages, injunctions, and any other form of relief that the Commissionor private parties can devise. In other words, the Amendment would make theCommission a true giver of laws.
In issuing these laws, there may or may not be "hearings"; there are no re-quirements with respect to the reliability and probative character of the evi-dence presented at hearings that might be granted; there are no means forcontending parties to test the veracity of any statements made; and it appearsthat the Commission may, if it chooses, pay little regard to anything said atthe hearings apart from what its own selected witnesses may have stated. Weare, in short, faced with the prospect of having the minutest detail of businessbehavior determined by rules developed at non-hearings on the basis of non-testimony by non-witnesses in any judicially accepted sense of those. words.In this connection, we share many of the same concerns about "rule-making"and for similar reasons that have been expressed by several earlier witnesses.We would add, however, two additional points:
1. Under the language of Section 208 of S. 986, the grant of law-giving au-thority could be construed to apply to the whole gamut of competitive behavior.The first sentence of Section 208 confers upon the Commission the apparentauthority to issue procedural and substantive rules under the full scope of Sec-tion 5 of the Federal Trade Commission Act. Section 5 embraces "unfair meth-ods of competition", a term which covers not only violations of the antitrustlaws but also acts which may "lead to" such violations. Given the history ofthe antitrust laws and the way in which Congress has jealously guarded theirflexibility and development through the judicial system, it may well be thatthe amendment is too broadly drawn and that there is no intention to make theCommission the giver of laws for all conduct in the competitive arena. Accord-ingly, I simply call your attention to this.
2. Assuming that S. 986 confers the rule-making authority solely with respectto "unfair or deceptive acts or practices", I question whether appropirate atten-tion has been paid to the content of these terms.

)(a) First, we should hear in mind the depth of detail in regulation thatis, in fact, being proposed: Based upon past Commission activity at least,this type of authority would permit rules delving into the mysteries ofsuch matters as the terms to be used in advertising . . . the numbers ofinches involved in sleeping bag length's . . . the amount of time or spacein an ad to be devoted to various types of disclosures . . . the particularplace on a package where certain disclosures must be made . . . and adinfinitum.
(b) Secondly, we should also clearly focus upon the fact that the rule-making involves the broadest range of discretionary social and moral issues.What is, after all, an "unfair or deceptive act or practice"? We are heretalking about any type of representation of any kind which, accordingto the Commission's standards, may tend to mislead anyone with respectto any product, service, practice or other form of commercial behavior. Weare also talking of mores which may involve value judgments about gam-bling, prizes, or for that matter, any concept of market morality which theCommission would choose to endorse or deny.

We should hesitate to have the whole range of business practice prescribedby five Commissioners who would determine without an adequate record anda carefully determined need what size type to use on packages, what length oftime ads should be run, what size boxes goods should come in and what qualitycontrol procedures must be followed. Regulations of this ytpe, at most, shouldbe drawn pursuant to statutes that relate to highly specific and identifiableproblems and circumstances.
Moreover, to assure the integrity of the decision-making process the decision-maker should be required to consider the facts, to expose those facts to the
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crucible of cross-examination, and to be held to a decision based upon the weight
of evidence and logic. No such procedure is required or suggested here.

The only justification proffered for sacrificing such safeguards is a concern,
ifor possible "delays." The Federal Trade Commission—or Congress f neces-

sary—is fully capable of devising a rational technique that would result in the

conduct of hearings upon an expedited basis and still hold to a standard of

decisions based upon the weight of reliable and probative evidence. Moreover,

in the event of a real emergency the Commission would have authority to seek

a preliminary injunction in the courts.
We fully understand Chairman Kirkpatrick's desire to be able to move as

rapidly as he can. But we earnestly suggest that that is not an adequate reason

for foresaking standards of fairness which in fact serve us all.
Let me next turn to those provisions of Title II which, in some ways, have

been the least discussed and the most far-reaching of all, These provisions are

the sections which confer upon the Commission the authority to require, where

a practice is unfair or deceptive to a consumer, "any . . . action necessary. to-

redress the injury caused by such acts or practices to cosnumers" [ Section.

202(7)].
A clue to the meaning of the language lies in the explication of the identical;

language in Section 103 of S. 3201 introduced last Session. There, these words,
expressed in terms of court relief were defined to "include" orders requiring:
"payment of damages, refund of money or return of property; restitution, re-
formation or recission of contract, repair or replacement of goods, proper servic-
ing and public notification of violation."
Let us consider a few of the unanswered questions arising from this extra-

ordinary grant of authority given to the Commission under Section 202(7). For
example:

1. If the Commission is authorized to award damages, will it do so on some
windfall basis or upon proof of some claim of injury?

2. If proof of injury is required, how will it be presented? Will the Commission
designate examiners to receive claims? How many examiners will we need-10?
50? 100? 1,000? Where will they sit? In Washington or elsewhere?

3. What type of proceeding will be conducted in connection with the presenta-
tion of a claim? Will there be a record? Cross examination? And who will rep-
resent the claimant?

4. Will a decision by the Commission with respect to damages bind a defendant
or a plaintiff or bath, with respect to any subsequent actions in the courts? If
the parties will not be bound, will they be collaterally estopped?

5. Is the net effect of the proposal to deprive the plaintiff or defendant of a
right under the Seventh Amendment to trial by jury in certain civil matters, e.g.
actions for common law fraud and deceit?

6. If Constitutional questions are not involved, would the act replace the
state courts with an unspecified system of Federal Trade Commission juris-
prudence?

Obviously, these are not all of the questions, but only a start. In the context
of all the amendments proposed in Title II, the issues take on the nursery rhyme
qualities of 'The House That Jack Built.' Will we really have a Commission that
makes the law, that decides whom is hurt, that decides whom to prosecute, that
prosecutes the chosen, that judges its own case, that decides the damages, that
issues orders enforcing its decisions, and that makes new laws based on the case?

Seriously, we do not deprecate a proposal to provide new forms of remedies
and new forms of jurisprudence. Rather, we underscore the extraordinary gravity
of the measures proposed. At issue are basic considerations relating to our entire
system of jurisprudence, the survival of the Uniform Commercial Code, the rela-
tionships between Federal and state governments and court systems, and the
role of the Federal Trade Commission itself.
Congress may be prepared to travel the road of administrative remedies. but I

suggest with all respect that no one can make an intelligent decision on these
subjects on the basis of the scanty record and the analysis that has thus far been
offered.
In the light of all of these unanswered questions, and of the problems we and

others have outlined, we respectfully repeat our earlier request that Title II of
S. 986 be separated from the rest of the bill for the purpose of eliciting a full
discussion of its proposals on their own merits.
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Senator Moss. Mr. Curtis Clark, on behalf of the National Asso-
ciation of Manufacturers. Mr. Clark is the assistant secretary and
general counsel of Norton Abrasives Co.

STATEMENT OF CUR,TIS CLARK, ASSISTANT SECRETARY AND GEN-
ERAL COUNSEL, NORTON CO., WORCESTER, MASS., ON BEHALF
OF THE NATIONAL ASSOCIATION OF MANUFACTURERS; ACCOM-
PANIED BY RICHARD D. GODOWN, ASSOCIATE GENERAL COUNSEL

Mr. CLARK. Thank you very much, Mr. Chairman.
I would like to present as my associate, Mr. Richard D. Godown,

associate general counsel of NAM.
Senator Moss. We are glad to have you, sir.
Mr. CLARK. I appreciate very much the opportunity to appear in

behalf of the NAM, a voluntary association of many thousands of
manufacturing companies representing industry of all sizes

' 
upon

whom the burden of this proposed legislation may be expected to have
its most profound and costly impact.
Our statement is directed solely to title II of S. 986, vesting novel

powers in the Federal Trade Commission and altering in a number
of highly irregular ways the regulatory procedures which govern many
of the practices by which our members provide goods and services
to the public.
The Congress and the FTC are well aware that while industry is

often in disagreement with the various policies, procedures, and inter-
pretations of the Commission, it has strongly supported the presence
and the objectives of the Commission and the FTC Act in the market-
ing process.
Our association has adopted official policy encouraging the appoint-

ment of the most highly qualified and experienced personnel for this
agency and we have testified to Congress in favor of providing ample
funds for it to be an effective enforcer of laws against monopoly and
unfair acts and practices which work to the detriment of consumers.
At the same time, we find several of the provisions of S. 896 so novel,

vague, and excessive in their potential application that we are unable
to support it in its present form.
We are forced to urge the Congress to seek other means to strengthen

the effectiveness of the Commission. Our major objections to S. 986
may be summarized as follows:

1. 'Through indirect language, the bill would permit the Govern-
ment to impose the results which would flow from class action suits on
sellers at all levels. The issue of class action suits has 'been the subject
of specific legislation in other bills in which the Congress, for many
sound reasons, has not seen fit to enact.

2. As demonstrated below, the legislation so profoundly affects the
structure and powers of the executive branch, and the division and
responsibilities between the executive branch, the regulatory agencies,
and judicial processes of our Nation that it warrants comprehensive
study by the Judiciary Committees and possibly other committees of
the Congress.

3. The newly delegated powers are so sweeping in nature that they
give carte blanche to the Commission to subject individual and corpo-

o_



265

rate citizens to arbitrary penalties of its own device directly affecting
the property of business, and the right to do business and to earn a
livelihood.

4. By delegation of real and pervasive legislative authority to a
nonelected body, the Congress is surrendering its own vital right to
enact laws and to serve as the ultimate representative of the people
in the total regulation of commerce and trade. In this instance, the
Congress would delegate the power to define by regulation what may
constitute an "unfair" or "deceptive" act or practice in commerce,
without setting forth any congressional standard or other constraint
as it is constitutionally obligated to do. These same regulations would
have the force and effect of law.
Our members wish to express the highest concern over that pro-

vision under section 202 which would empower and direct the Com-
mission to order a corporation "to take any other action necessary to
redress the injury caused by such acts or practices to consumers." We
believe this express authority goes beyond any power heretofore pos-
sessed by any governmental bdy, except the courts, and amounts a
grant of potential control over U.S. commerce and the lives of its
citizens. We find no restrictions whatsoever over the redress which
may be ordered by a Commission. This provision literally endows the
Commission with the powers of any equity court.
Consider realistically the determination by the Commission of

deception in an advertisement for a 50-cent cosmetic toy, or kitchen
tool. Section 202 of S. 986 would conceivably provide first for a restitu-
tion of moneys applicable to all who are presumed to have been
deceived or "unfairly" treated. Other forms of redress could follow
such as: notification by advertisement, or by mailed notices to all trade
channels; redress to the buyer for certain inconveniences or expendi-
tures which flowed from the purchase; redress to distributors for the
costs involved in accomplishing the refunds. In a transaction involving
an article of substantial value, such as furniture or a major appliance,
the redress ordered could encompass recall, refunds, and replacement
of merchandise as well as repairs, freight charges, or any kind of
related losses which might be claimed by a purchaser. In each instance
the opportunity for fraudulent claims would be .present, adding a
burden of litigation costs upon the seller, to say nothing of the burden
of investigation and determination upon the Commission and its staff.

Congress must presume further that, possessing such equity powers,
the Commission may find that the seller has previously been in viola-
tion of the standard in question and its order may take the form of
suspension of sales for a time period, or termination of the product
line or business.
Under section 202, such action seemingly could be taken upon the

record without reference to questions of good faith or intent to violate
the law.
We ask the subcommittee to consider the potential for abuse of such

power: for invention of excessive financial "remedies;" for uneven
administration; and for rank injustice, considering the billions of
transactions and the inexact and subjective nature of the evidence
generally present in disputes between buyers and sellers. We submit
that the result would amount to the right to levy fines and to ex-
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propriate property. It could literally place the life of any business
enterprise in the hands of an administrative body.
As cited in our specific example, it is immediately evident that the

authority under section 202 could be used by the Commission to order
redress to large bodies of buyers, thereby accomplishing the "class
action" objectives of legislation which the Congress has declined to
enact. We feel that such a result would be completely unwarranted.
With particular reference to paragraph (8) under section 202 this

subcommittee should examine the implications of the final sentence
"the Commission may compromise, mitigate or settle any civil penalty
if that action is accompanied by a public statement of its reasons
following a public hearing at which interested parties may be heard."
The decision to ameliorate civil penalties ought to be left to the

discretion of the Commission. Public hearings on the matter would
have a tendency to unduly interfere with this discretion, both by im-
peding civil negotiations and by opening penalty proceedings to in-
appropriate political, as well as other, pressures. In view of the severity
,of the penalties proposed, public hearings with participation by pri-
vate individuals are as inappropriate here as they would be where
criminal sentence was to be imposed.
The introduction of third party testimony—presumably consumer

groups and public interest law firms calling for maximum penalties—
will insure a "circus" atmosphere in situations critically affecting not
only the success or failure of a business, but the livelihood of its em-
ployees and the economic well-being of the community around it.
Congress may foresee the opportunities for compulsory disclosure of
confidential marketing data and proprietary information, and the
anticompetitive effects which may result from it. The entire concept
appears clumsy and uncalled for.
The severity of the civil penalty of $101000 provided by section 202

"for each such violation" should be recognized by the Congress as plac-
ing in the hands of the Commission and the courts, the power of life
and death over the largest and smallest of the Nation's business firms.
If it should be interpreted to consider "each" violation as a sep-

arate offense, and each day of violation as a separate offense, the
market impact may quickly damage the strongest company or local
economy. Coupled with marketing regulations having the force and
effect of law, the penalty may be applied in a myriad of novel situa-
tions which are not known to Congress and may even be unknown
to sellers as a violation of any standard of or ethics.
New doctrines of "unfairness" are daily being reported in the press

as proposed by special interests or under experiment within the reg-
ulatory agencies. Members of Congress also are well familiar with the
concept that an advertising "act" may be considered as an "offense" for
each of hundreds of publications in which the advertisement may
appear or localities in which it is broadcast, and for each day in
which it is inserted or heard.
The penalty may be ordered in the face of market situations from

which it is physically impossible for a company to withdraw quickly,
or even over long periods. Likewise when goods are in a trade chan-
nel, the original seller may be helpless to retrive his position and
continuing technical violations are inevitable.



267

We believe Members of Congress may realistically presume that a
single $10,000 penalty scarcely would satisfy an administrative
body—or a third party advocate—in an action against a substantial cor-
poration. The alternative of multiple penalties of $102000 is so fright-
ening in its potential to destroy an enterprise that it should not be
entrusted to either an administrative agency or the courts. As a mini-
mum, if this provision remains in the bill, it should be modified to
explain that an advertisement or broadcast of the identical message
through no matter what number of outlets constitutes only a single
offense on any given day.
For the same reasons, we ask the Congress to reexamine the lan-

guage of section 206 of this legislation amending section 5(1) of the
Federal Trade Commission Act and thereby increasing the existing
penalty for violation of a final order of the Commission from $5,000
to $10,000. In this, the multiple penalties are spelled out. Again, we
urge Congress to be alert to the consequences of this penalty in rela-
tion to other sections of the bill granting rulemaking powers, and to
the vague standard of conduct which could be introduced into the
regulatory process.
Much of the same caution should be exercised in considering the

new language empowering district courts "to grant mandatory in-
junctions and such other and further equitable relief as they deem
appropriate- (section 206) in enforcing Commission orders. We ask
why such further, unspecified equitable relief should be proposed, in
the face of the new enforcement powers, and the new authority to
promulgate standards which is contemplated.
Perhaps the heart of S. 986 is this delegation of legislative au-

thority to the Commission whereby abrogation of its rules or reg-
ulations issued pursuant to section 208, automatically becomes a.
breach of section 5(a) (1) of the FTC Act and by definition an "unfair
or deceptive act or practices."
Such a grant of legislative authority to the Federal Trade Commis-

sion, by authorizing rulemaking which has the effect of lawmaking, has
given Congress pause for many years and we believe rightly so, for
it takes a giant step away from representative government.
Such authority establishes, a de facto bureaucracy over the most

vital single aspect of our society—the exchange of goods and services
between and among citizens, and the means by which they make their
living. That the Commission is now seeking many new powers is less a
lack of legal deficiency in our opinion, than a lack of funds and man-
power to exercise its existing power, heightened by a public agitation
for action "right now."
Before surrendering its own legislative function to the members

of a nonelective body, we believe that Congress should examine this
specific need on its own merits, and probe every marketing conse-
quence that is likely to flow from it. Rules over the marketplace are
a different species from those governing social conduct of a violent or
criminal nature.
We ask the Congress to consider the kind of individual human

relationships, and social interactions into which these governmental
powers and decisions will intrude. In the vast majority, the "evils"
to be corrected are not readily definable; they are not usually criminal,
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•or necessarily associated with traditional concepts of moral turpitude;
they may not be legally definable even under statutes using such broad
terms as "unfair and deceptive." In most instance, marketplace dis-
putes are subjective, where the eye of the beholder is the determinant
of the evil, and the whole truth is elusive.
Government officials have testified that the marketplace evils most

frequently brought to their attention are those involving tardy de-
livery of goods, and dissatisfactions with the services of certain repair-
men.
Under existing law, the Commission over many years has sought to

define the concept of what constitutes unfair or deceptive action and
courts have responded with differing interpretations. Where the Com-
mission view has prevailed, it has been able to issue cease-and-desist
orders, a powerful deterrent in the vast majority of cases.
Now cease and desist orders apparently are to be downgraded and

monetary penalties which may irretrievably damage an enterprise or
the economy are to be based upon these same undefined standards.
What definitions will the Commission now apply to "unfair" and

"deceptive." To each person and group they have different meanings.
To one group an advertising appeal to persons below a certain age is
an "unfair" practice. To another it is a product that does not contain
certain ingredients—either because they are removed or because they
have not been added. To another, an appeal is "deceptive" if it recites
the virtues, but not the shortcomings, of a seller's merchandise. To
still others, all advertising itself is an economic waste and inherently
unfair, and whole categories of products are "unfair" because they do
not conform to a subjective evaluation of social good.
Under existing law, the Commission has applied the standards of

"unfairness" and "deception" as a quasi-judicial body, considering the
words in the context of the complex circumstances of each individual
case before it.
Under this bill, the Congress will confer its legislative authority

upon the Commission, so that rules having the force and effect of law
will flow from the Commission's prevailing view of these broad
concepts.
This is the critical difference between the use of such a standard

as a measure of marketplace behavior in an instant case, and its em-
ployment as a universal market rule, to which all sellers must conform.
And this is particularly true in view of the far-reaching consequencies
which would attach under the bill to violation of an FTC regulation.
What rules shall the Commission promulgate under this carte

blanche delegation of congressional authority? The Congress must
presume that this will be an open invitation to seek immediately to
convert to law each of the substantiative rules it has adopted over
recent years—under procedures still being tested in the courts. It
must be presumed that it likewise will seek to convert to law those same
11 practices—later expanded to 17—which were proposed in S. 3201
introduced in the last session of Congress.

Lest these presumptions appear to be overdrawn, we urge the Con-
gress to examine the nature of protections this legislation ostensibly
offers against excessive use of the rulemaking authority.
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While the Commission's rulemakino• is to be exercised under formal

administrative procedures, a fatal defect again emerges in the ab-

sence of any limitations upon the power of the FTC to interpret the

sweeping generalities of the section 5(a) (1) test of "unfair" and

"deceptive."
It is true that under section 208 the Commission's rules and regula-

tions are made reviewable but only in the U.S. Court of Appeals for

the District of Columbia and only in accordance with chapter 7 of

title V of the United States Code.
One may get the impression that the reason this provision is so

stated is so that the Trade Commission, which would now be em-

powered to handle its own court cases instead of having to go to the

Justice Department, would save travel time on the part of its attorneys

since all appeal cases of this nature would be heard in the District of

Columbia.
Although chapter 7 of the title V provides for fairly broad review,

it does require that a person suffer `legal wrong because of agency

action, or (b) adversely affected or aggrieved by agency 'action withi
n

the meaning of a relevant statute * * * "
We are wholeheartedly in favor of court review, of course, but

would prefer to see such review available in any U.S. dourt of Appeal
s

for the circuit wherein an aggrieved person resides, and further wou
ld

prefer to see review 'available to "any person who may be advers
ely

affected by a trade regulation rule."
Similarly in the review procedure, whether a trade rule or regu

la-

tion itself is being challenged or a finding by the FTC that
 some

violation had occurred we feel that the Commission should be he
ld to

support its position by a preponderance of the evidence consid
ered on

the record as a whole.
In view of the sweeping power to engage in what am

ounts to

legislating and further in view of the broad remedial po
wers here

under consideration for entrusting to the 'Commission, we 
feel that no

less a safeguard is reasonable.
In summary, we submit that this subcommittee before 

proceeding

further with this proposed legislation, should look clearl
y at all the

implications flowing from the circumstances we have outli
ned.

To summarize again: The bill grants rulemaking 
powers to an

administrative agency which will have the full force and
 effect of a

congressional statute without any defined congressional l
imitation * * *

and any violation of such rule by any individual or b
usiness organi-

zation will constitute a per se violation of the FTC Act.

Upon finding a violation, the FTC would be empowered o
n its own

right to sue on behalf of the Government in a Federal 
court, and to

seek dollar penalties in amounts potentially capable of 
destroying the

resources of the individual and the existence of the enterpris
e.

In addition to such penalties, the FTC could require the 
individual

or corporation to redress the complaining buyers in any f
ashion and

to any degree considered necessary.
And finally, upon the finding of a violation, even though 

technical

and inadvertent, of a final order of the Commission, the
 FTC may

seek a new dollar penalty, now double the existing amoun
t, for each

offense and for each day of violation.

60-158-71-18
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In this situation
' 

we ask the committee to move with great reserve
in all of the areas discussed here, and to modify the bill accordingly
so as not to injure irreparably the legitimate processes of the market-
lace through the excessive powers and penalties contemplated by

S. 986.
Mr. Chairman, that completes my formal presentation.
Senator Moss. Thank you, Mr. Clark, for that presentation.
You have directed your testimony to title II almost wholly, and I

understand the objections that you have submitted to that.
Under the Administrative Procedure Act there is a section set out

for the scope of review of administrative rulemaking. This is 60 Stat.
243,5 U.S.C. 701 to 706.
I would like to read section (e), which is the Scope of Review. It

says:
So far as necessary the decision and where presented, the reviewing court shall

decide all relevant questions of law, interpret constitutional and statutory pro-
visions, and determine the meaning or applicability of the terms of any agency
action. It shall (a) compel agency action unlawfully withheld or unreasonably
delayed; and (b) hold unlawful and set aside agency action, findings and con-
clusions found to be, (1) arbitrary, capricious or an abuse of discretion or other-
wise not in accordance with law; (2) contrary to constitutional right, power,
privilege, or Immunity; (3) in excess of statutory jurisdiction, authority or
limitation or short of statutory right; (4) without observance of procedure
required by law; (5) unsupported by substantial evidence of any case subject
to the requirements of sections 7 or 8 or otherwise reviewed on the record of an
agency hearing provided by statute; and (6) unwarranted by the facts to the
extent that the facts are subject to trial de novo by the reviewing court.
In making the foregoing determination, the court shall review the whole

record or such portions thereof as may be cited by any party and due account
shall be taken of the rule of prejudicial error.

Any rule made by the Trade Commission would be subject to that
kind of review.
Is it your position that even though it is subject to this kind of

review as set forth in the statute that it would represent simply a
whim, as the word has been used, that might come to the Commission
in setting out a rule?
Mr. CLARK. Mr. Chairman, I alluded in my presentation to the

fact that there are many other statutes beside the administrative sec-
tion that you have just read which really should be studied out to see
the interrelation of these things, whether they do mesh properly or
whether they overlap in fact, and whether they are inconsistent with
each other.
One of the major problems that I have in looking to the section

that you read as a possible control is the broad language of section
202, given the tremendous open-ended powers particularly in connec-
tion with remedies, and, of course, section 208 relates to laying down
these rules by which the FTC is to be guided.
If you correlate the power plus the definition of rules the self-

perpetuating power the Commission has, I, for one, am certainly in noposition to feel any certainty at all that the section that you readis going to provide the necessary control.
I think it is something that has got to be determined.
Mr. GODOWN. Mr. Chairman, may I add to that?
Senator Moss. Surely.
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Mr. GODOWN. I think our main concern is that the bill under sec-
tion 208 calls for substantive rulemaking to be promulgated in accord-
ance with section 553 of title V, and this is section 4 of the Adminis-
trative Procedure Act, and although, of course, the section of the

APA which the chairman just quoted would aford the guarantees
contained therein, nevertheless, if you would allow me to refer to
section 4(b) under Proceedings of the Administrative Procedure Act
wherein we find these words, this is the last sentence in paragraph B:

Where rules are required by the statute to be made on the record after oppor-

tunity for an agency hearing, the requirements of sections 7 and 8 shall apply

in place of the provisions of this subsection.

We would submit to you, Mr. Chairman, that the reason that lan-
guage appears in the Administrative Procedure Act is because that
rulemaking which is conducted under section 7 affords greater pro-
cedural safeguards than rulemaking which is done in accordance with
section 4 as specified for in S. 986.
Senator Moss. Thank you for your contribution Mr. Godown. I

think I can understand what your objections are. They are similar to
some that have been presented heretofore. I think it is perfectly clear
now, so I will ask my colleague, Mr. Cook, if he has any questions.
Senator COOK. Thank you.
Mr. Clark, there is one thing that does seem to be a little inconsistent

in your statement. If the Commission should not be entrusted with the
power to impose a $10,000 penalty, should it be entrusted with the
power to compromise, mitigate or settle any civil penalty, with or
without a public hearing? In one part of your remarks you said it
shouldn't be entrusted with the power to impose a $10,000 fine, and a
couple of pages later you go into the fact that they can mitigate and
settle, but you don't want the public hearing. That is the point I am
trying to make.
But are you saying that you really want to maintain even a $5,000

penalty, if you don't have some kind of a record that comes to the
conclusion that that penalty should either be paid, or it should be
mitigated, or it should be settled?
Mr. CLARK. My answer to that would be it is not really the amount

of the penalty that we are talking about that gives me the pause for
concern. It is the multiplication factor over the things that we have
concern.

Certainly, we don't raise in issue as to whether it is five or 10.
Second, I think both of those presentations have to be taken together

and considered together.
Senator COOK. You have raised a very interesting point, and I hope

I am not going way off base. But under section 212, the amendment of
the Federal Trade Commission Act, it says, "Whenever the Commis-
sion has reason to believe that any person, partnership, or corporation
is engaged in, or is about to engage in, any act or practice which is
unfair or deceptive to a consumer, and is prohibited by section 5,"
then it goes on to say "the Commission by any of its attorneys desig-
nated by it for such purpose may bring suit in a district court of the
United States to enjoin any such act or practice."

Let's carry this to possibly a ridiculous extent, and I hope I am not
way out of hne. But let's assume that the TV ashington Post is about to
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carry a full page ad for an item offering a tremendous sale and offering
tremendous guarantees or whatever they want to in their advertising
and the paper is ready to be delivered out on the street. Do you think
under this bill that it is conceivable the Commission could enjoin de-
livery of that newspaper?
Mr. CLARK. My immediate reaction is I think they probably could

if it was found to be in violation of one of the rules that they had
promulgated.
Senator COOK. Let's suppose that a major corporation had made a

contract with a national television station for an hour-long program,
that they had assumed the entire cost of it, that it had been 6 months
or a year in the making, and that all the advertising spots had been
prepared, and all of a sudden the Federal Trade Commission became
aware of the fact that the spots that were about to be shown on televi-
sion in support of this program were deceptive and unfair to the
consumer. Could it enjoin the national broadcasting network or CBS
from putting that program on, or asking for another advertiser or
asking for another kind of advertisement; and could it ask that the
advertisement that was contemplated not be used?
Mr. CLARK. I think it would be one of the most interesting cases

that would have come up in a long time, because I am sure that you
would have three other sections having jurisdiction over this type of
control coming into play. But I must answer that under the broad
context of this section, yes.
Now, as to its practical effectiveness, I think that that may have

been overlooked. I don't see how where we contract, let's say, 6 months
or a year ahead for advertising spots and once it gets into the main-
stream, is linked in, it is a very, very difficult thing to stop those things
from being reproduced and carried on which could be a technical vio-
lation after you had once been enjoined, and particularly you could
call it even a willful violation.
Senator COOK. I don't really ask these questions with regard to the

remarks this morning as to some of the complaints being "fanciful."
The only point I am trying to make is I think we have maintained
the attitude ever since the creation of the first amendment of the
Constitution, that the various media—newspapers, radio, and televi-
sion—are not censors of their advertising media—
Mr. CLARK. That is correct.
Senator Coox (continuing). And I know sometimes in examining

witnesses that come before committees, maybe many of us tend to go
to the ultimate extremes, but I do want to say to you that I have been
here over 2 years now—that is not very long, I expect—but every law
we have passed, whenever I have sat down to talk to somebody about
it, they have always gone to the total and complete extremes of what
can be done to get around it.
I am reminded of the young lawyer who went to work for the

Federal Communications Commission and he told me the first thing
they told him was, it is not your job to interpret the law, it is your
job to expand the periphery.
The point I am trying to make is that when we create these kinds

of things, we do look at the extremes. Do we honestly have an obliga-
tion to look to the extreme situations that a piece of legislation could

a
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create, if in fact, five men decided that that was the authorit
y they

wanted to establish?
Mr. CLARK. Senator Cook, I couldn't agree with that position

 more,

and I will merely add one further statement. In my practice of
 the law

through the years, there is one thing that has appeared crystal 
clear,

and that is that bad laws are unenforceable laws. We have had 
these

laws on the books and it has become a very, very difficult thing to li
ve

within them and particularly where penalties are involved it beco
mes

very, very difficult for counsel to advise a client as to what a p
roper

course of procedure may be. -
When we are dealing with the mores of a community and the 

buying

public, which is a changeable proposition—witnesses, the changes 
and

many of them for the good in the last 5 years—but when we begi
n to

apply penalties, give injunctive powers and this kind of thing in
 the

light of this changing situation we have before us, I think we hav
e

to recognize that one would have to be a very, very much of a geniu
s

to advise a client as to his course of action under a law like this for the

coming year.
Senator COOK. Let me needle you just a little bit, Mr. Clark, be-

cause in many respects I agree with you.
When you talked about bad laws, I want to tell you that bad war-

ranties and bad guarantees are just as bad for the consumer. And

these same lawyers that have to advise their clients—because I have

practiced law long enough—they are the same lawyers that wrot
e

warranties, and I want to tell you, you just had to look around Kelly's

Bar to try to interpret what they meant.
I have a notion that there are a lot of people—I am not saying that

the National Association of Manufacturers is infested with them 
or

anything else—but there are an awful lot of manufacturers that tell

their lawyers to write a warranty that is going to say a lot and do

little. I honestly think this is the problem we face
' 
and I am more con-

cerned about title I, I am far more concerned about creating an atmos-

phere that will allow the business community to honestly warrant

and honestly back up its product, rather than to scare them to death

by giving unlimited authority to the Federal Trade Commission,

which, in essence, might be able to get it done by scaring them to death,

rather than trying to prevail on them to give a warranty and a guar-

antee to the consumer in this country that will really work, and that

the consumer can really depend on.
Mr. CLARK. Speaking for myself, I couldn't agree with you more.

Senator COOK. I am delighted you feel that way.
Mr. CLARK. My comments have all been addressed to section 2, and

I want to make that crystal clear. I think title I—and I am speaking

only for myself because I haven't discussed this with the NAM—but

from a company point of view I think this type of legislation clarify-

ing this field is long overdue, and the only question now is how are we

going to do it to make it a viable approach and examine it carefully

just from that point of view and not raise any question about its

validity? I concur.
Senator COOK. Thank you, Mr. Clark.
Senator Moss. Thank you, Mr. Clark, for your presentation, and

Mr. Godown for your part in it.
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Before adjourning these hearings, I would like to draw public at-
tention to the very fine statement of the Consumer Federation of
America submitted to this committee. In its statement the Federation
has pointed out several areas of deficiency in title I and title IT, but
in the main it supports S. 986 over S. 1219 and S. 1221.
In addition, I would like to place in the record a letter which I have

received from Consumer Affairs Commissioner Bess Myerson Grant
urging enactment of S. 986. In part she says, and I quote:
The FTC wants and needs the authority that you have provided in title IIof this bill; and the deletion of any of those powers would be most unfortunate.I trust you will give the needs of consumers everywhere your fullest consid-eration, and that you will do what you can to see that S. 986 is enacted and

that title II is not crippled by disabling amendments.
( The letters follow:)

CONSUMER FEDERATION OF AMERICA,
Washington, D.C., March 19, 1971..Hon. WARREN G. MAGNUSON,

Chairman, Senate Committee on Commerce, Old Senate Office Building, Wash-ington, D.C.
DEAR CHAIRMAN MAGNUSON : The Consumer Federation of America is indeedpleased that you have again given high priority to legislation designed to affordconsumers long-needed protection in the area of product warranties and tostrengthen the hand of the Federal Trade Commission. CFA continually hasurged that legislative efforts in these areas are deserving of serious, expeditedconsideration by the Congress and we are gratified that you share our view.Through your efforts, and that of your Committee over these past severalyears, the Congress has been made to appreciate the gravity of the warrantyproblem. Indeed, no problem area receives greater attention in the voluminousconsumer complaint mail received by CFA. If Congress has made anythingclear in recent years it is its dedication to assuring honesty in the marketplace.In no area is honesty more sorely lacking than with respect to warranties, tothe detriment not only ,of the misled consumer, but equally to the reputable busi-nessman who cannot compete with the dishonest guarantor.
It is for this reason that CFA supports, and urges the quick enactment oflegislation patterned after S. 986. It contains many of the basic requirementsthat are essential to guarantee honest merchandising and consumer understand-ing. We do feel it necessary, however, to point out several serious deficiencieswhich we hope can be rectified as the Committee deliberates on a final version.First, we are greatly distressed by the requirement specified in Section 110(e)that conditions private causes of action upon the individual consumer's abilityto satisfy the jurisdictional prerequisites imposed by Section 1331 of Titleof The United States Code. That section requires, as a condition precedent todistrict court jurisdiction, that the amount in "controversy exceeds the sum orvalue of $10,000, exclusive of interests and costs. . ." We would be hard pressedto think of any violation of S. 986 that would involve a claim exceeding thatamount. The plain effect of conditioning consumer litigation on the satisfactionof Section 1331 is to flatly deny defrauded, misled, consumers access to thefederal courts for the purpose of litigating their grievances, grievances which-would be congressionally protected by S. 986.
Congress, in recognition of the fact that consumer complaints cannot meetthe $10,000 jurisdictional requirement, has specifically and routinely exemptedconsumer causes of action from the satisfaction of that requirement. We havereference, for example, to the Truth-in-Lending Act, to the Interstate LandSales Registration Act, and to securities acts generally.The unfortunate reference to Section 1331 in S. 986 becomes even more distress-ing when consideration is given to the fact that had such a specific reference.been omitted, the $10,000 obstacle would not arise. It would seem clear thatunder Section 1337 of Title 28 consumers would be free to prosecute violationsof S. 986 notwithstanding the amount in controversy. Thus, the reference toSection 1331 not only represents a significant departure from the trend estab-lished, and recognized as necessary, in recent consumer legislation, it effectively
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works a repeal of a jurisdictional basis that otherwise would be provided by

Section 1337. We strongly urge that this difficulty be resolved and that the

Committee again recognize the desirability and necessity of assuring free access-

to the federal courts to litigate congressionally sanctioned rights, particularly

rights that have been guaranteed following the development of a long record

of consumer abuse.
Further, we urge the committee to consider the desirability of providing for

a minimum penalty should a consumer prevail in litigation efforts. Again, the

Truth-in-Lending Act has recognized the need to provide for such and it is no-

less essential in the case of warranties.
We agree that both the Federal Trade Commission and the Department of

Justice should be authorized to seek injunctions against deceptive warranty

practices. We suggest, however, that history has demonstrated the need to grant

no less of a prerogative to other public and private citizen representatives. In

the area of environmental protection the greatest strides have resulted directly

from the initiation of citizen lawsuits. Unfortunately, government agencies have

not always moved ahead as vigorously as the public interest would seem to

require. if that is so in areas where public agencies share the authority to liti-

gate, one can only be most pessimistic about the aggressiveness that will be

demonstrated should the agencies themselves have complete control over all

litigation efforts. Undoubtedly it will be alleged that to extend the right to

litigate would be to encourage frivolous suits. We can only respond by pointing

out that the courts have a demonstrated ability to deal with that type of un-

founded litigation. Again, in failing to recognize the importance of citizen in-

junctive actions, S. 986 represents a departure from recent congressional think-

ing of which the Clean Air Amendments of 1970 is the most recent example.

The Clean Air Amendments point to another difficulty with S. 986. Section 114

commendably makes the act effective six months after enactment. The real

effectiveness of S. 986, however, is contingent upon administrative implementa-

tion action by the Federal Trade Commission. Unfortunately, no time limits

are imposed upon the FTC. In the Clean Air Amendments, the Congress recog-

nized that its good efforts would be rendered meaningless by administrative-

inertia and it imposed time requirements on the Environmental Protection

Agency.
Finally, we have difficulty with disclosure standard of S. 986, being predicated,

as it is, on the impression likely to be received by the "reasonable, average pur-

chaser." Undoubtedly those who are in the greatest need of protection from

misleading warranties are those who are more gullible than the "average" con-

sumer. In recognition of this fact the courts, in dealing with the disclosure

requirements of the Food, Drug and Cosmetics Act (which provisions no doubt
are similarly motivated), have held that we must "postulate (e) a consuming

public which includes the ignorant, the unthinking and the credulous' . . ."

United States v. An Article, Etc., 409 F. 2d 734, 740 (C.A. 2, 1969). We urge the
committee to clarify, in its report, that similar standard is intended to be ap-
plied in measuring the legality of warranty disclosures.
For all its deficiencies, we wish to make it clear that S. 986 is far superior to

S. 1221. All of the deficiencies in the former exist no less in the latter. In addi-
tion S. 1221 contains several additional, and in our view, fatal deficiencies. For
example it neither provides a Federal private remedy to the injured consumer,
nor for the recovery of attorneys' fees. Unless attorney' fees are provided, it is
apparent that the consumer will be unable to find representation for the prosecu-
tion of these relatively nominal claims. In addition, S. 1221 does not require the
disclosure of legal remedies that is required in S. 986. Moreover, it does not
require a clear delineation of the steps which a consumer must satisfy in perfect-
ing his warranty rights.
We are also troubled by the fact that S. 1221 does not provide minimum war-

ranty standards, allows the disclaimer of implied warranties and fails to recog-
nize that affirmations, descriptions and models around which a sale is perfected
should themselves constitute express warranties.
For all of these reasons we urge the committee to reject S. 1221 as a totally

unsatisfactory alternative and to turn its attention instead to the perfection of
S. 986.

Finally, we wish to take this opportunity to express our strong support for
title II of S. 986 which, unlike S. 1219, would give the Federal Trade Commis-
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sion the tools necessary to enable it to protect the consuming public from unfair
and deceptive trade practices. S. 1219 responds by authorizing the Commission
to obtain preliminary injunctions; S. 986, while appreciating the absurdity of
denying this basic power to the Commission, recognizes that if consumer protec-
tion is to become a reality the Commission must have the ability to impose
meaningful sanctions.

Unfortunately the history of the FTC's efforts gives eloquent testimony to
the folly of relying on injunctive relief. Wrongdoers are induced to stall the
administrative proceedings and to continue questionable activities in full realiza-
tion of that fact that if caught, and prosecuted, they will get by with a slap on
the wrist and an admonition that has little effect.

Title II of S. 986 would rectify this shameful situation by providing monetary
sanctions and permitting the Commission to take meaningful action on a broad
rule-making basis, thus avoiding the delay and resource drain inherent in ad
hoc proceedings. Finally, it recognizes that the Commission must be free to
develop, indeed must be encouraged to develop, sanctions that realistically can
afford the consumer protection from unfair and deceptive practices.
In recent weeks the Administration has given further expression to its view

that the FTC should be the agency charged with principal responsibility for con-
sumer protection. It follows, that the FTC deserves the ability to discharge that
responsibility and therefore requires the enactment of Title II of S. 986 and not
the grossly inadequate alternative which the Administration offered.

Respectfully submitted.
ERMA ANGEVINE,

Executive Director, Consumer Federation of America.

[From the Department of Consumer Affairs, Mar. 21, 1971]

COMMISSIONER MYERSON BACKS INCREASED FTC POWERS

Consumer Affairs Commissioner Bess Myerson has urged the U.S. Senate Sub-
committee on Consumer Affairs to take action to strengthen the consumer pro-
tection powers of the Federal Trade Commission.
In a letter to Senator Frank E. Moss, (D., Utah), chairman of the Subcom-

mittee, Miss Myerson expressed strong support for S. 986, a bill expending the
Federal Trade Commission's jurisdiction over matters affecting consumer pro-
tection. In particular, Commissioner Myerson called for alertness so that Title II
of the proposed bill would not be crippled by industry-sponsored amendments.
The bill, also sponsored by Senators Magnuson, Hart, Inouye, Kennedy,

McIntyre, Pastore and Pearson, would provide minimum disclosure standards
for written consumer product warranties, and amend the Federal Trade Com-
mission Act in order to strengthen its consumer protection authority. Title II of
S. 986, as it now stands, would give the FTC subpoena power and the authority
to levy and collect fines from firms committing deceptive practices. "The threat
to water down these powers in committee must be opposed vigorously," said Miss
Myerson.
"From my experience in our consumer protection agency," the Commissioner

wrote, "I have learned how important it is to be able to follow up on an investi-
gation with prompt and effective civil action. An agency which can find the
frauds but cannot penalize their perpetrators is an agency that only disappoints
those whom it serves. The FTC wants and needs the authority that you have
provided in Title II of this Bill, and the deletion of any of these powers would
be most unfortunate."
The text of Commissioner 1VIyerson's letter follows:
DEAR SENATOR Moss: As Commissioner of the Department of Consumer Affairs

of the City of New York, and on behalf of consumers in the United States gen-
erally, I am writing to you to express our strong support for S. 986 in general
and its Title II in particular. This Department has long felt that the Federal
Trade Commission would be far more effective if its powers to implement its
consumer protection activities were greatly strengthened. Title II would pro-
vide these necessary powers.
From my experience in our consumer protection agency, I have learned the

importance of the power to follow up on an investigation with prompt and effec-

11

I
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tive civil action. An agency which can find the frauds but cannot penalize 
their

perpetrators is an agency that only disappoints those whom it serves. The FTC

wants and needs the authority that you have provided in Title II of this 
Bill;

and the deletion of any of those powers would be most unfortunate.

At a time when the consumer is looking to agencies to protect and defend him

against fraud and deception by manufacturers and retailers, a moll effective

federal agency in this area is certainly a necessity. To delete parts of Title II

would, in effect, be to take a step backwards in consumer protection.

I trust you will give the needs of consumers everywhere your fullest con-

sideration, and that you will do what you can to see that S. 986 is enacted and

Title II is not crippled by disabling amendments.
BESS MYERSON.

Senator Moss. I think I can assure her that no portion of S. 986
will be crippled by disabling amendments.
This is the close of 4 days of hearings on the warranty FTC bill.

We have heard from the Federal Trade Commission, we have heard

from Justice, and from the consumer adviser of the administration.
We have heard from many affected industry ,sources.
After reviewing this testimony and after reading the strong letters

of support for this legislation from concerned citizens groups, the

committee's responsibiilties appear to me to be clear.
First, both titles of this bill, the warranty provisions and the FTC

enforcement machinery, represent fundamental consumer protection

needs.
Second, while many industry witnesses have engaged in heated

rhetoric, the hearings have succeeded in bringing to the committee's

attention the need for tighter draftsmanship in several of the bill's

provisions.
Third, the administration's position and its legislative proposals

do not appear to be adequate to the task. The warranty provisions

do not give the consumer the protection of minimal standards which
are essential to rid the marketplace of deceptive corner cutting and
small printsmanship of warranty practices.
The administration's FTC proposals, while commendable insofar as

they support the need for preliminary injunctions and strengthened

penalties, do not appear to go 'far enough to give the FTC the power it

needs to inhibit predatory practices, that is, first, a penalty structure

that will deter unfair or deceptive practices ab initio ; and, two, the

power to obtain restitution on behalf of consumers.
Industry witnesses have opened up the floodgates by attacking the

substantive rulemaking procedures of title II. Yet these provisions

have been placed in the bill not as a new grant of authority to the

Commission, but simply to clarify the rulemaking powers which the

Commission believes it already has.
Finally, I would like to compliment Senator Cook, who is the

ranking minority member of this subcommittee, who has, in the

language of the Hill, has really done his homework on these bills. He

has raised questions concerning the drafting of several provisions of

the bill which must be answered. I am confident, however, that these

questions can be answered and the committee can proceed in the not too

distant future.
Since the committee in the last Congress acted favorably upon bills

embodying the essence of both titles of this bill, I see no reasons with
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some modifications why we should not be able to report S. 986 in the
not too distant future.
The hearing record, as I announced earlier, will remain open until

March 29 for further submissions, answers to questions that have
been submitted to witnesses, or others who have been witnesses and
have further information that they believe should be brought to
the committee's attention may submit those statements in writing
up through March 29 when the record will be closed.
I don't know if Senator Cook has any final statement to make. If he

does, I will ask him to do it now.
Senator COOK. Mr. Chairman, you kind of caught me off guard.
I do want to thank the chairman for the courtesies that have been

,extended in hearing all the witnesses. I don't really think that it was
intended that the hearings would be this long, not for any reasons
of wanting to cut them short, but because of the extensive hearings
that were held last year.
I do want to say that there was a distinct difference of opinion in

regard to S. 3201 and title II of this bill, and, consequently, the
chairman has been most helpful, at least to this member of the com-
mittee, in allowing the record to express the opinion of many people
throughout the country relative to the authority that would be vested
under title II.
Senator Moss. So, this will conclude the oral part of these hearings

.with the record remaining open until March 29,
Senator COOK. As we conclude these hearings on S. 986 I would like

to thank the chairman for his gracious cooperation during the 4 daysof hearings. Although originally called as hearings simply on the
bill S. 986, he has afforded witnesses from the executive branch an
.opportunity to appear and present their views not only with respect
to that bill, but also with respect to legislation to accomplish the same-objectives proposed by the administration—S. 1219 and S. 1221. By
agreeing to keep the record open through March 29, other interested.parties which have appeared at this hearing will be afforded an op-portunity to comment on the administration bills.
The chairman has conducted these hearings efficiently and intelli-gently, and has provided an atmosphere which, I believe, has produceda valuable and comprehensive record regarding the questions of war-ranty laws and consumer protection. I have found the hearings illumi-nating and stimulating.
There are several observations I would like to make concerning thetestimony before the Consumer Subcommittee. There has been, I be-lieve, general support for the substance of title I of S. 986 ; namely, thatwarranties and guarantees be clear and concise, readily intelligibleand understandable; and that manufacturers must comply with everycovenant which they make in a warranty on their products. There hasbeen general agreement that this is vital to the interest of the Ameri-can consumer, and thus to the Nation.
Numerous questions have been raised concerning specific provisionsof title I, and over the wording of some of the provisions. Objectionshave primarily been voiced over wording that could have an anticom-petitive effect. For instance, it has been alleged that the words "full"and "partial" used in relation to warranties give an unintended quail-
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tative implication to the product, rather than a factual representation

of the extent of coverage of the warranty. It has also been suggested

that these words would be more confusing and misleading than words

"parts and service" and "parts only," which are currently Standard
terms of industry.

Objections have also been raised as to the use of words such as "con-
scionable," section 108(b), and "a reasonable man," section 110(c) (2) ,

because they are nebulous and general, and are susceptible to wide-
ranging definitions by legal bodies. I feel that such objections are well-
founded, and that these questions warrant closer scrutiny by the
subcommittee.
One final objection raised in connection with title I is that due to its

stringent terms, specifically those of section 104 (a) , small manufac-
turers could be forced to forego the warranting of products or be
forced to decrease the coverage of their warranties. This situation
would be further aggravated by the uncertainty created by the broad
definitions of "warranty" and "warrantor" contained in the bill as to
the manufacturer's liability for oral representations of others which
might be deemed to increase the coverage of the manufacturer's writ-
ten warranty.
S. 986 was supposedly designed to promote "truth in warranties"

rather than to dictate the contents of warranties. It has been contended
during these hearings that title I would effectively dictate the contents
of warranties or else force into an inferior competitive position, those
companies unable to comply with the terms of title I. Once again, care-
ful attention to the possible ramifications of title I is a necessity.

Unlike the teStimony on title I, the record on title II indicates sub-
stantial opposition to both the substance and wording of many of its
provisions. This opposition focuses principally on two aspects of title
II the proposals to assign a broad legislative rill emaking power to
the Federal Trade Commission, and to allow the Federal Trade Com-
mission to prescribe and direct remedies for violations of section 5 and
of its rulings. There was also considerable sentiment in favor of sepa-
rate consideration of the two titles, because they cover substantially
different subjects, and because of the independent significance of each
of the subjects covered.
I believe doing so would facilitate our consideration of this impor-

tant legislation. As I have indicated there are relatively few problems
with title I, most of which can be obviated by tighter legislative drafts-
manship. This is not the case with respect to title II, however.
The primary objection to title II was that by granting the Federal

Trade Commission the power to make substantive rules which would
have the force of law, and the power to assign penalties to violators,
the FTC would become legislator, executive and judge in regard to
FTC questions. This increased power would not be accompanied by
adequate checks. It was argued that the Congress should not abdicate
its legislative authority and responsibility in this area to an executive
agency without prescribing limits to the Commission's authority. I
tend to concur with these sentiments.
However, I must say that I do support the concepts embraced by

title I. I also endorse some extension of added authority to the Federal
Trade Commission which would facilitate a more effective operation.
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The extent of such added authority, however, is an issue on which I
i imust reserve judgment at this point. I am convinced that such amend-

ments to the Federal Trade Commission Act as are ultimately deter-
mined to be appropriate would best be handled as a separate bill, such
as S. 1219 proposed by the administration. It is not clear to me at this
point that authority, in addition to that proposed to be extended to
the Commission under S. 1219, is either desirable or necessary.
These hearings have demonstrated to me that there are major short-

comings in S. 986. I urge both this subcommittee and the full commit-
tee to carefully examine the testimony given before this subcommittee,
the answers received to questions which I transmitted to all nongov-
ernmental witnesses by letter of March 19, and the comparable pro-
visions of S. 1219 and S. 1221 before taking action in this area.
(Whereupon, at 3:45 p.m., the hearing was concluded.)
(The letter referred to follows together with the responses received

from the various witnesses in the order in which the witnesses ap-
peared:)

Ti. S. SENATE,
COMMITTEE ON COMMERCE,

Washington, D.C., March 19, 1971.
DEAR : At the March 15 and 16 hearing on S. 986 in which you partici-

pated printed copies of the Administration's bill were not available. At that time
I requested each of the witnesses to submit their views for the record an Ad-
ministration bills covering the same subject matter based on copies of the execu-
tive communications transmitting such bills for introduction which were fur-
nished immediately before the hearing.
The bills have now been printed. I am transmitting herewith copies of S. 1221,

the Administration's Fair Warranty Disclosure Act of 1971 (which is the counter-
part of Title I of S. 986) and S. 1219, the Administration's Federal Trade Com-
mission Act Amendments of 1971, ( which is the counterpart of Title II of S.
986). I believe your comments will be more helpful if they are directed to the
provisions of the printed bills. I would also like to take this opportunity to once
again urge you to submit comments on the counterpart Administration proposed
legislation.
As you may recall during the hearings, I requested the opportunity to submit

written questions to certain witnesses. I have since become convinced that it
would be extremely helpful to us to obtain the responses of all witnesses to a
uniform set of questions concerning some of the more controversial aspects of
S. 986.

Accordingly, I am transmitting herewith such a list of questions. At my re-
quest, the record will remain open for an additional 7 days, i.e., until March 29,
1971, to allow for the inclusion of your responses thereto. Your timely response
to my written interrogatories will be appreciated.
Please send your reply to me to the attention of Henri F. Rush, Jr., Minority

Staff Counsel, Senate Committee on Commerce, Room 5102, NSOB, Washington,
D.C. 20510 as soon as possible.
Thanking you for your co-operation, I remain

Sincerely yours,
MARLOW W. COOK,

U.S. Senator.

QUESTIONS BY SENATOR MARLOW W. COOK ON S. 986

1. Would Title I of the bill be improved if "warranty" were defined in terms
of a written promise or undertaking and "warrantor" defined in terms of a per-
son making such a promise or undertaking?
2. Is there a better way than the above to ensure that oral representations of

retailers and wholesalers will not become binding upon a manufacturer as oral
additions to the manufacturer's written warranty?

3. It has been suggested that only a very few large nationwide manufacturers
and merchandisers would be able to meet the requirements for offering a so-
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called -full warranty" under this bill because of the apparent requirement 
of

on-the-spot service and repair facilities. Would this requirement pose problem
s

for the company or members of the association which you represent?

4. Would the amendments in Title II of the bill, S. 986, be less objectionable

if the orders which the FTC would be authorized to enter under the proposed

new section 5(a) (7) of the FTC Act (contained in section 202 of the bill) were

specified and such orders were required to be made on a public record after an

opportunity for hearing?
5. What limitations on the Commission's authority to issue remedial orders

under the above would you propose?
6. Would you object to the proposed new section 5(a) (8) of the FTC Act

(contained in section 202 of the bill), authorizing the Commission to go into

court and seek civil pnealties against persons knowingly engaged in unfair or

deceptive acts or practices prohibited by section 5(a) (1) of the Act, if the phrase

"including any rule or regulation promulgated by the Commission under se
ction

6(g) of this Act" (appearing at lines 11-13 on page 17 of S. 986) were eliminated?

7. At present the FTC undertakes interpretive and rule making proceedings.

Is it your position that the resulting rules are advisory only and not legislativ
e?

Would you object to any provision which you believe gave the FTC authori
ty

to promulgate rules having the force of law?
8. If the rule making authority were eliminated and the section 202 auth

ority

limited, as indicated above, or eliminated, would you object to a provis
ion au-

thorizing the Commission (either before or after making a request of the Jus
tice

Department) to go directly into court to enforce its cease and desist o
rders?

9. Do you object to the expansion of subpoena power and delegatio
n of the

authority to issue subpoenas which would be accomplished by the r
evision of

the Act proposed under section 209 of the bill?
10. If the jurisdiction and powers of the FTC were expanded and

 increased

as proposed, do you see any need for establishing another consume
r protection

agency such as has been proposed under S. 1177 recently introduced
 by Senators

Ribicoft and Javits?

WEIL, LEE & BERGIN,
New York, N.Y., March 25, 1971.

Hon. MARLOW W. COOK,
New Senate Building,
Washington, D.C.
(Attention: Henri F. Rush, Jr.).

DEAR SENATOR COOK: Thank you for the opportunity to respon
d, as follows, to

the questions posed regarding S. 986 via your letter of March
 19,1971.

Questions 1-3: No comment.
As stated during my appearance before the Subcommittee,

 shortness of time

has precluded my studying any portions of S. 986, other th
an Title II, with the

thoroughness necessary to responsible comment.

Question 4: Only slightly.
The courts appear to have allowed the Commission wide 

latitude in applying

the amorphous substantive phrase of FTCA § 5(a) (1), "
. . . unfair. . . acts or

practices . . .", and almost unlimited scope in determi
ning the factual issues in

adjudicative procedures, based upon the reasoning 
that cease and desist or-

ders—even where their factual and legal support m
ay be flimsy—do not, in

any event, entail any penalty or other detriment to the 
defendant beyond having

to discontinue the activity involved. If this premise i
s to be changed, and busi-

ness subjected to costly "redress" mandates, it shou
ld be only in conjunction

with a more rigorous eye toward due process fai
rness in the underlying ad-

judicative procedure than has so-far prevailed, as 
described above. The jus-

tification for the courts' presently more relaxed app
roach to such considera-

tions will have been taken out of the picture.

Beyond that, the addition of any "redress" capaciti
es to the Commission's

authority will head straight into the constitutional
 questions I described during

my personal appearance: unlawful delegation of j
udicial power to the admin-

istrative agency, and rupture of the separation of po
wers principle in our con-

stitutional law. These are such serious implications tha
t attention to them by

other appropriate committees of the Senate would seem
 to be called for.

Question 5: Total.
For reasons stated under Question 4.
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Question 6: Yes.
I am far from confident, taking into acocunt the doctrine of "constructive"

knowledge, and the bill's clause reading ". . . or knowledge fairly implied on the
basis of objective circumstances . . ." that the business community would be
adequately and fairly protected against the peril of heavy monetary penalties for
violation of so ill-defined conduct as committing an . . unfair . . . act or
practice . . ." [FTCA § 5 (a ) (1 ) ].
Question?: Yes.
As fully set forth in the supplement to the statement which I made before the

Senate Judiciary Committee in the last session regarding S. 3201, and which the
Chairman allowed to be included by reference during my appearance before the
present Subcommittee, the rule making authority of the Commission at this time
is limited to advisory rules with respect to the import of FTCA § 5(a) (1) . Mr
objections to converting this authority into a legislative one have also been set
forth in my statements to the Senate Judiciary Committee with respect to S. 3201
in the last session and in my oral presentation on March 15, 1971 to the present
Subcommittee considering S. 986.
Question 8: Yes.
Companies may, and often are, seriously injured by press or other publicity

that FTC has "found" them guilty of unfair or deceptive acts or practices. Mere
issuance of a complaint is usually given that construction. Lodging a complaint
in court seeking substantial "penalties", whether criminal or civil, would carry
even a greater impact than mere issuance by the Commission of its own admin-
istrative complaint. Therefore, such action should be subject to the more objec-
tive, impartial and unbiased review of the Justice Department before it is per-
mitted to occur.
Question 9: Yes.
Broadly framed subpoenas can be a source of great burden, if not harassment,

to the companies upon whom they are served. The proposals referred to in this
question would remove such protections as presently exist in the Justice Depart-
ment and the courts against over-enthusiasm on the part of the Commission in its
utilization of subpoenas.
Question 10: No.
In a separate letter to the Chairman of the Subcommittee, a copy of which is

enclosed herewith, I have addressed myself to a very important line of inquiry
posed by Mr. Sutcliffe in his questions to me last Monday.
I trust that the above will be helpful to you, and wish to express my great

appreciation for the interest you are showing in these matters.
Respectfully yours,

GILBERT H. WEIL.

ARENT, Fox, KINTNER, PLOTKIN & KAHN,
Washington, D.C., March 31, 1971.

HENRI F. RUSH, Jr., Esquire,
Minority Staff Counsel, Senate Committee on Commerce,
New Senate Office Building,
Washington, D.C.
DEAR MR. RUSH: The attached letter from Earl W. Kintner to you is sub-mitted today pursuant to an extension of time agreement between Mr. Sutcliffeand me that though the record closed on March 29, 1971, the attached letter, ifreceived on March 31, 1971, would be considered and included with the otherresponses in the printed record.
Many thanks for your attention.

Sincerely,

HENRI F. RUSH, Jr., Esquire,
Minority Staff Counsel, Senate
New Senate Office Building,
Washington, D.C.
DEAR MR. RUSH: This is in

JETHRO K. LIEBERMAN.

ARENT , Fox, KITNER, PLOTKIN & KAHN,
Washington, D.C., March 31, 1971.

Committee on Commerce,

response to Senator Cook's letter of March 19,
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1971, requesting answers to ten specific questions on S. 986 and general com-
ment on the alternative Administration bills. S. 1221 and S. 1219.
As I indicated two weeks ago, my comments on behalf of the Proprietary

Association did not deal with Title I of S. 986. With the general policy behind
Title I of S. 986 and S. 1221, concerning the fair disclosure of warranties, neither
I nor the Proprietary Association can or do quarrel. The problems that exist
in many industries with disclosures and terms of warranties do not appear to
affect the members of the Proprietary Association. Accordingly, on behalf of
the Association I respectfully defer comment on questions 1 through 3 and
on S. 1221.
I am prepared, however, to respond to questions 4 through 10 and to comment

generally on S. 1219 concerning proposed amendments to the Federal Trade
Commission Act. These are matters of great importance to the Proprietary
Association and to me personally.
Turning first to S. 1219, the Administration's alternative proposal to Title II

of S. 986, I believe this bill would achieve a proper balance between the need
for expanding the Federal Trade Commission's jurisdiction and the use of
enforcement techniques and the equally important need for protecting American
business from virtually unlimited agency regulation.
On the one hand, Section 2 of S. 1219 would provide for the expansion of Com-

mission jurisdiction to acts and practices "affecting commerce." This parallels
Sections 201, 207, and 211 of S. 986. Section 3 of the Administration bill would
enhance the power of the Commission to seek preliminary injunctions against
unfair consumer practices which violate Section 5 of the Federal Trade Com-
mission Act. This proposal also has its counterpart, Section 212 of S. 986. In
addition, the Administration proposal contains a proviso which would expressly
authorize the court to condition preliminary injunctive relief upon timely issuance
of a Section 5 complaint. We believe this is a wise proviso. It would require the
Commission to act with dispatch without endangering the efficacy of the preli-
minary injunction tool. We continue our wholehearted, unreserved support for
those legislative amendments to the Federal Trade Commission Act which would
expand agency jurisdiction and preliminary injunctive power in the manner
proposed by S. 1219. See my March 15, 1971 statement concerning S. 986 before
the Senate Subcommittee on Consumer Affairs and the Proprietary Association's
April 9, 1970 statement concerning S. 3065 before the same Subcommittee.
On the other hand, unlike Sections 202 and 208 of S. 986, S. 1219 does not

contain the objectionable proposals that would delegate to the Commission
legislative rulemaking power and would empower the Commission without limit
to fashion consumer remedies and seek civil penalties for violation of its own
rules. The exact nature of our objections and the reasons therefor are set forth in
my March 15, 1971 statement concerning S. 986.
For the foregoing reasons, I conclude that S. 1219, the Administration counter-

part proposal to Title II of S. 986, would substantially strengthen and improve
operation of the Federal Trade Commission without delegating to the agency
limitless powers to regulate American business.

QUESTIONS 4 AND 5

Undeniably, if the powers to redress consumer injury proposed in paragraph
(7) of Section 202 were specifically delineated by statute and the exercise of such
powers were controlled by full and fair hearings, the proposal would be less
objectionable. However, I can suggest no practicable limitations which would
make the proposal palatable. It is my position that the Commission's present en-
forcement tools, such as cease and desist orders, industry guides, enforcement
statements, and advisory opinions are adequate to do the job given sufficient
budgetary support and continued high caliber of staff. This is a fortiori so if the
agency's present tools are buttressed by expansion of the preliminary injunction
power and by ability to obtain civil penalties for knowing violations of Section 5,
as distinct from violations of Commission-made rules. Redress of consumer injury
should be handled through the courts, not through an agency which combines
substantial investigative, prosecutorial, and judicial functions.
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QUESTION 6

I believe that deletion of the phrase "including any rule or regulation promul-
gated by the Commission under section 6(g) of this Act" from paragraph (8)
of Section 202 would render a substantial improvement in the proposal. The risk
of arbitrary and capricious agency action under this provision would be greatly
attenuated if the Commission were required to prove in a court of law that a
particular respondent knowingly committed an unfair or deceptive act or practice
to a consumer under Section 5 of the Federal Trade Commission Act. For such
egregious misconduct, the civil penalty measure certainly appears justified. As
indicated in my March 15, 1971 statement, a much different matter is presented by
S. 986 as it now reads, in that the Commission would be able to seek civil penalties
for violations of its own rules, the requisite element of knowledge being implied
from the fact of rule-making proceedings and publication of the rule in the
Federal Register.

QUESTION 7

It is certainly our position that the Federal Trade Commission has no general
substantive rule-making power. Unlike provisions in such statutes as the Wool
Products Labeling Act, 15 U.S.C. § 68(a), which carefully circumscribe narrow
areas wherein the Commission is given specific authority to fashion rules with
the effect of law, the Federal Trade Commission Act does not delegate to the
Commission the general power to declare through rules acts or practices violative
of § 5(a). That fact is at least implicit in S. 986 itself and Chairman Kirk-
patrick's endorsement of it: new laws are not needed to supply power that
already exists. As I emphasized in ray March 15 testimony, we would object to
provisions giving the FTC authority to promulgate rules having the force of
law.

QUESTIONS 8 AND 9

With respect to the provisions in S. 986 concerning the Commission's power to
go directly to court to seek enforcement of its cease and desist orders and sub-
poenas without relying on the Department of Justice, we see both advantages and
disadvantages. The advantages are that proceedings might well be expedited by
eliminating the need to involve the Department of Justice and that wasteful
overlap in work might be avoided. A disadvantage is that adding such powers
to an agency that already combines investigative, prosecutorial, and judicial
functions eliminates an important check on governmental power that has here-
tofore existed. We would urge the Committee to weigh the pros and cons care-
fully before making a decision to alter the existing institutional arrangement.

QUESTION 10

S. 1177, the bill introduced by Senators Ribicoff and Javits on March 10, 1971,
would establish a Council of Consumer Advisers in the Executive Office of the
President and would also establish an independent Consumer Protection Agency.
Broadly speaking, these bodies would be given power to investigate, collect in-
formation, make reports, intervene in legal and administrative proceedings on
behalf of consumers, publicize consumer complaints, and work with the states
to develop and fund state consumer programs. Since S. 1177 is a long and com-
prehensive bill, I hesitate within the limited tim'e I have had to study it to make
any specific comments on the desirability of its many provisions. It does seem,
however, to deal with topics and concerns that go well beyond those proposed
in S. 986 and S. 1219.

If I may reiterate what I said two weeks ago, it seems highly desirable to
me to write two separate bills in place of the two titles in S. 986. In this regard
I support the Administration's approach represented by S. 1219 and S. 1221.
Extensive hearings have already been conducted relative to warranties, whereas
the concepts of expanded trade regulation rule and remedial powers have been
but briefly subjected' to full hearings. These are separate matters. They should
be in separate bills.
If you have any additional questions or would like more detailed analysis of

the questions presented, I would be most happy to respond.
Sincerely,

EARL W. KINTNER.
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COVINGTON & BURLING,
Washington, D.C., March 27, 1971.

HENRI F. RUSH, Jr., Esquire,
Minority Staff Counsel, Senate Committee on Commerce,
New Senate Office Building,
Washington, D.C.
DEAR MR. RUSH: In reply to Senator Cook's letter of March 19, 1971, request-

ing comment on some ten questions, I am offering the following responses. It
will be appreciated that within the time afforded these must necessarily be some-
what succinct.
As a prefatory observation, we believe that there is good reason for dividing

Titles I and II of S. 986 into two distinct bills, in. order that, as Mrs. Knauer
testified, "each subject area [might] be taken up and disposed of on its own
merits."
In our view, these warranty protection objectives in Title I are well motivated.

As far as the canning industry is concerned, the issues posed by Title I are not
a problem. Nor are we sufficiently knowledgeable to make helpful evaluations of
them.
In the second session of the 91st Congress, S. 3074, dealing with the warranty

area, was passed by the Senate. Those desiring prompt action in this area may
well feel that in the light of the extensive hearings held last year, consideration
of Title I might go forward as a separate measure. This would permit the many
major and serious issues raised by Title II to be more carefully considered.
An additional reason for this suggestion is that the relative impact upon the

American economy that might be occasioned by Title I is insignificant compared
to the far reaching and drastic impact which Title II will have.

Accordingly, we may deal with Senator Cook's specific questions beginning

with Question 4.
QUESTION 4

The proposed addition of a subsection "(7)" to Section 5(a) of the Federal
Trade Commission Act cannot be viewed in isolation. The title as a whole makes
three basic changes in the entire structure of the Federal Commission ("the
Commission"). By Section 208 the Commission is given virtually unlimited

power to legislate, that is, to make its own laws. By Section 202, specifically by

the proposed addition of a new subsection "(8)", the Commission is authorized
directly to initiate civil penalty actions in the Federal courts for violation of

"any rule or regulation promulgated by the Commission" under Section 208.
By the addition of the proposed new subsection "(7)", the Commission's au-

thority is increased in those instances where it elects to proceed by issuing a
complaint. (Elsewhere, in Sections 204 and 205, the bill converts a "cease and
desist order" into a "Commission order.")
The proposed addition of a new subsection "(7)" must be viewed against

this entire series of statutory changes. In the hearings it has been made clear

that the phrase, "to take other action necessary to redress the injury caused",

would permit the Commission where it determined to issue an "order" to include
in that order a directive to the respondent covering payment of damages, refund
of money or return of property, restitution, reformation or rescission of con-
tacts, repair or replacement of goods, and public notification of violation. In

short, what may be included in a "Commission order" following a Commission

proceeding is vastly expanded.
No longer will it relate to the cessation of conduct which the Commission will

determine to be unfair or deceptive to a consumer. Instead, it will apply, retro-
actively, a series of punitive requirements based on past conduct. That previous
business conduct may not have been theretofore determined to be unlawful except
where the Commission has by its delegated legislative powers by fiat made it
unlawful.
Thus, Section 202 of the bill fundamentally changes the entire functioning

and structure of the Commission. As I have endeavored to set forth in my testi-
mony before the Subcommittee, this is a complete reversal of the entire Congres-
sional concepts in creating the Commission. Without detailed repetition, the
determination of what is for the future to become an unfair or deceptive practice
was to be made on a complaint, a complete record on sworn testimony subject
to cross-examination, and with adequate court review.

60-1,58-71-19
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Section 202 run.s entirely counter to this carefully developed Congressional
delegation. If Section 208 is to convert the Commission into a legislature, and
Section 202 "(8)" is to permit the Commission to by-pass its developed admin-
istrative processes and directly to bring a civil penalty action for violation of
what is legislates, the effect of Section 202 "(7)" is to convert the Commission
into a Federal court. The Commission thus can inform any business with respect
to any of its operations what the law is to be, and then promptly either seek
penalties for the failure to obey, or alternately enter "Commission orders" con-
taining anything the Commission decides is necessary to redress the injury
which it determines was caused by the violation of what the Commission in the
first instance has legislated.
The deletion of Section 202 is not only necessary, but it would also only in

part cure the incredible sweep of Title II.

QUESTION 5

We believe that the present system of the Commission implementing the mean-
ing of "unfair method of competition or unfair or deceptive act or practice"
should not be altered. As in every other branch of American law, the Commis-
sion's judgment, subject to court review, that a particular practice is henceforth
to be deemed in violation of Section 5(a), and the order to cease and desist from
that practice, operates as precedent and notice to all others that the law has de-
veloped to prohibit such practices.
We propose no limitation on the Commission's present power, as its law has

developed, but we object to conferring upon the Commission the authority of a
Federal court to issue any type of remedial order.

QUESTION 6

Whether the Commission should be authorized directly to seek civil penalties
in the Federal courts, as proposed in Section 202 "(8)", or whether as at present
the Department of Justice alone should be authorized to institute civil penalty
actions, or whether as provided in Section 206, as an overlapping or duplication,
both the Commission and the Department of Justice should be authorized to seek
civil penalties, are questions of policy.
In the light of Assistant Attorney General McLaren's testimony, we would con-

cur in his insistence that responsibility for Government litigation, particularly
actions partaking of the nature of a penalty, should continue to be vested pri-
marily in the Department of Justice.

QUESTION 7

It is true that at the present time the Commission issues interpretive rulings.
The first type consists of Advisory Opinions covered by Sections 1.1 through 1.4
of its Rules of Practice. This type of interpretation is given in response to a re-
quest by an individual or company to the Commission for advice. On the basis of
the facts submitted, the Commission sets forth its views and these are published
by the Commission for the guidance of others.
The second type of interpretations are now known as Industry Guides, and

were formerly known as Trade Practice Rules. These are promulgated by the
Commission on its own initiative or in response to a petition by those interested.
A recent and comprehensive example is contained in the so-called Fred Meyer
Guides which the Commission issued following an opinion of the United States
Supreme Court in Fred Meyer, Inc. v. Federal Trade Commission, 390 U.S. 341
(1968).

Neither of these two types of interpretations has the force of law. To make its
views effective, the Commission must follow its conventional procedure of issuing
a complaint, develop the facts by taking sworn testimony subject to cross-exami-
nation, issuing findings of fact, and entering a cease and desist order. Both the
findings and the order are subject to judicial review.
In the a number of recent statutes dealing with specific subjects, the Com-

mission has been authorized by Congress. within carefully prescribed limits, to
engage in rulemaking. The specific statutory authorizations are contained in
the Robinson-Patman Act, Section 6 of the Wool Products Labeling Act of 1939,
Section 8 of the Fur Products Labeling Act, Section 5 of the Flammable Fabrics

3
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Act, Section 7 of the Textile Fibers Products Identification Act, and Sections 4,

5, and 6 of the Fair Packaging and Labeling Act. In each instance, under these

specific delegations of limited rulemaking authority, the subject matter is care-

fully prescribed. If the Commission goes beyond what is specifically delegated,

the purported rule is invalid. See, Textile and Apparel Group v. Federal Trade

Commission, 133 U.S. App. D.C. 353, 410 F.2d 1052 (1969).
Apart from its specific statutory authorizations, the Commission has addi-

tionally since 1964 sought to issue Trade Regulation Rules having the force of

law as though they were Congressional enactments. These, the Commission in-

sisted, could cover everything embraced by every statute it administered, in-

cluding the FTC Act, the Serman Act, and the Clayton Act.
It based that asserted authority under Section 6(g) of the Federal Trade

Commission Act. There is no basis for that authority in statute, legislative his-

tory, previous Commission practice, or position. The history of the Commission's

own denial that it ever had such authority, and the analysis disclosing the

irrelevance of Section 6(g) to the asserted authority, are set forth in detail

in the Supplement to the Statement by Gilbert H. Weil, Esq., in the hearings

before the Senate Judiciary Committee. See Hearings Before Committee on the

Judiciary on S. 3201, 91st Cong., 2d sess., pp. 222-237.
Moreover, the Commission has taken the position that once it issues a Trade

Regulation Rule it may, as specified in Section 1.12(c) of its Rules of Prac-

tice, "rely upon the rule" in any later adjudicatory proceeding which it institutes

by complaint. In short, once it promulgates a Trade Regulation Rule, in the

manner which I described in my testimony, the Commission asserts that in any

later proceeding the legal validity of what it has substantively legislated by

issuing the Rule may never be questioned. That power has never been judi-

cially confirmed.
There can be no doubt that Section 208 is intended to make the substantive

rules to be issued by the Commission the law of the land. A comparable pro-

vision in S. 3201, in the second session of the 91st Congress, was stated by the

Senate Commerce Committee in its report as meaning that, "violation of any

such [trade regulation] rule is made a per se violation of Section 5 of the FTC

Act." S. Rep. No. 91-1124 (1970, p. 10).
Even more, the authority to be conferred by Section 208 is plainly "to make

substantive . . . rules and regulations." That authority is not limited to mat-

ters affecting the consumer. It covers any substantive regulation the Commission

deems desirable "for the purpose of carrying out the provisions of this Act." The

Act involved is the entire Federal Trade Commission Act encompassing Section 5
which covers "any unfair method of competition" as well as "unfair or deceptive

act or practice." Section 5 has been interpreted to include every type of business

activity ranging from labeling to methods of distribution, promotion, advertising,

franchising, as well as violations of the Sherman antitrust law and the Clayton

Act. FTC v. Brown Shoe Co., 384 U.S. 316 (1966) ; FTC v. Motion Picture Ad-

vertising Service Co., 344 U.S. 392 (1953) ; FTC V. Beech-Nut Pac.king Co., 257
U.S. 441 (1922) ; Grand Caillou Packing Co., Trade Reg. Rep. (1963-65 Transfer
Binder) ¶ 16.927 (FTC 1964), aff'd in part and reed in part sub.nom. LaPeyre v.

FTC, 366 F.2d 117 (5th Cir. 1966): R. H. Macy & Co., Trade Reg. Rep.

(1961-63 Transfer Binder) ¶ 15,895 (FTC 1962), aff'd, 326 F.2d 445 (2d Cir.

1964) ; Grand Union Co., 57 F.T.C. 382 (1960), aff'd, 300 F.2d 92 (2d Cir. 1962).

On the basis of the testimony which I was privileged to submit to the Sub-
committee, and the testimony of all witnesses other than Chairman Kirkpatrick,

we vigorously object to the grant of this unprecedented and unlimited authority.

The proposed court review provisions are likewise plainly illusory as has been
abundantly made clear in the hearings. Congress should not abdicate its law-
making authority over this wide an area.

QUESTION 8

This again is a matter of policy turning on whether, on the basis of its past
record, the Commission should be permitted to proceed directly to institute civil

penalty actions, or that the basis for the proposed civil penalty action is well
founded. In the past, not only has the Department of Justice found the Commis-

sion proposed litigation woefully inadequate, and so poorly prepared as to be a
burden on the Federal courts, but in numerous instances the Solicitor General
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has declined to permit Supreme Court review to be sought in other types of
Commission litigation.

QUESTION 9

No demonstration has been made by the Commission as to the need for the
changes proposed by Section 209. Their precise import is far from clear. If they
are deemed necessary, the Committee should insist upon some factual demon-
tration of that need.
We do, however, question the desirability of permitting the Commission com-

pletely to delegate its power to issue subpoenas and its power to require the pro-
duction of all documentary evidence to its attorneys.

QUESTION 10

We believe that the issues concerned in the varying proposals for the establish-
ment of a consumer protection agency are separate and in large measure different
from those involved in the proposed Title II of S. 986. What appears to be clear
is that if any consumer protection agency is afforded the right to initiate Com-
mission legislating under Section 208, the activity of the Commission in law-
making by fiat will be accelerated and expanded.
If any of the suggestions and observations offered in this letter warrant further

amplification and documentation, I shall be glad to undertake to do so if afforded
additional time.

Respectfully submitted.
EDWARD DUNKELDERGKR,

Counsel for the National Canners Association.

LEE, TOOMEY & KENT,
Washington, D.C., March 29, 1971.

Hon. MARLOW W. COOK,
U.S. Senate,
Committee on Commerce,
Washington, D.C.
DEAR SENATOR COOK: It is indeed with pleasure that I respond to your letter

of March 19, in which you asked for comments on S. 1219 and S. 1221 and for
answers to questions on S. 986. I shall answer your questions first.

1. Title I of S. 986 would be greatly improved if "warranty" were defined in
terms of a written promise or undertaking, and if "warrantor" were defined in
terms of a person making a written promise or undertaking. This might be done
by making the following changes in S. 986:
( a) Eliminating Sec. 101(2), and substituting therefor the definition of the

word as given in Sec. 3(a) of S. 1221; or
(b) by inserting the word "written" after "Any" as it appears in Sec. 101(2)

(a) and (b) ; by inserting the words "in writing" at the end of Sec. 101(8) ; and
inserting "in writing against defect or malfunction" after the word warranty
in line 21, page 14 of the bill. ( The words "or implied" should be deleted from
lines 20-21 on page 14.)

2. I believe the suggestions made in response to the first question would
accomplish the goal of limiting the bill to written warranties.

3. The possibility that the giving of a so-called "full warranty" could make
it necessary for a manufacturer-warrantor to establish on-the-spot service and
repair facilities throughout the country would pose problems for many members
of the Association of Home Appliance Manufacturers. Even companies that
maintain such facilities in heavily populated areas might find it uneconomical
to try to maintain such facilities in less densely populated centers. Companies
that rely almost exclusively on independent service facilities, either "franchised"
or "authorized," would be faced with the same economic burden through a
vastly larger geographic area.

4. The amendment to section 5(a) of the Federal Trade Commission Act by
the addition of ,a subsection (7), as proposed by section 202 of S. 986, would
be less objectionable if the type of wrong for which the Commission might
order redress for consumers were specific in the bill, and if the kind of redress
the Commission might order were carefully defined. I have great difficulty,
however, in allowing the Federal Trade Commission to be changed into a kind
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of small claims court without careful study by the Congress. Some of the
questions that should be explored before such a grant of authority is made
were posed by Mr. Winston H. Pickett on pages 8-9 of his prepared statement,
presented to the Subcommittee for Consumers on March 22. I believe, too, that
assigning the Commission duties it could not effectively carry out would only
weaken the agency, and destroy public confidence in it.
5. It has been suggested that the Commission be limited to ordering rescission

of a contract or the refund of a purchase price. I think any determination of
the kind of order that might be appropriate would depend upon the type of
offense for which the Commission might be authorized to order redress: areas
the Congress should study carefully before expressing its will through legislation.
Any such order should be subject to court review before enforcement.
6. I do not think the Federal Trade Commission should be authorized to

institute action for the assessment of civil penalties for an alleged violation of
Section 5 has occurred. Civil penalties should be assessed only for a violation of
of a rule or regulation issued by the Commission. The Commission should
conduct its own adjudicative proceeding and determine whether a violation of
Section 5 has occurred. Civil penalties should be assesed only for a violation of
a cease-and-desist order. Again Congress should make radical changes in the
Commission's authority, this time to act as an attorney general in a limited
field, only after careful study.

7. Under the present procedures followed by the Federal Trade Commission
in issuing trade regulation rules, the rules are advisory only. They are not
"legislative" in the sense that a violation of a rule is a violation of Section 5
of the Federal Trade Commission Act. Under the Commission's Procedures and
Rules of Practice, § 1.12(c), when a violation of a rule is claimed to be a
violation of Section 5 and a complaint is filed, a respondent must be "given a
fair hearing on the applicability of the rule to the particular case." I would
object to any statute that would give the Commission authority to promulgate
rules having the force of law.

8. The Association of Home Appliance Manufacturers has taken no position
on whether or not the Federal Trade Commission should be authorized to go
directly into court, either before or after making a request to the Department of
Justice, to otbain a court order to enforce a cease-and-desist order. We feel this
is a natter to be resolved by the Congress, the Department of Justice, and the
Federal Trade Commission.

9. I do not Object to the changes in the 'Commission's subpoena power that
would be made by section 209 of the ibill. I express no opinion on whether the
Commission should be authorized to act 'through any of its attorneys designated
by it" to obtain writs of mandamus for the compliance with a subpoena.

10. Even without the greatly expanded powers S. 986 would give to the Federal
Trade Commission, which I oppose. I see no need for establishing another con-
sumer protedtion agency such as that proposed 'by S. 1177 or related bills. I have
long ibelieved that the Commission has adequate 'authority under Section 5 to
proceed against acts that are deceptive to consumers, and that the Commission
should be strengthened by adequate appropriations and vigorous leadership. As
you know, the Association of Home Appliance Manufacturers endorses the pro-
vision of S. 986 that would expand the Commission's authority to acts "affecting"
commerce. We alSo endorse the provision that Would enable the Commission to go
directly into the federal district courts to obtain a preliminary injunction or
temporary restraining order to halt the continuation of a deceptive practice, with
the safeguards mentioned in my testhnony and prepared statement.
Turning briefly to S. 1219 and S. 1221, We urge that the pattern set by these

bills, of dealing with warranties in one bill and the Federal Trade Commission
in another, be followed. To that end Title I of S. 986 should be made the subject
of a bill separate from Title II. In general, we endorse S. 1221, though we have
serious reservations about authorizing the Federal Trade Commission to require
that warranties include the kind of Information specified in Section 4(c). Rea-
sons for this opposition were given in my prepared statement and in my oral
presentation before the Subcommittee on March 15.
If I can provide you with additional information or comments, please let me

know.
Sincerely yours,

GEORM P. LAMB,
General Counsel,

Association of Home Appliance Manufacturers.
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SIDLE? & AUSTIN,
Washington, D.C., March 23, 1971.

Hon. MARLow W. COOK,
U.S. Senate,
Washington, D.C.
DEAR SENATOR: Thank you for your letter of March 19, 1971, in which you (a)

asked for comments on the printed versions of S. 1221 and S. 1219, and (b)
requested answers to a list of questions concerning S. 986.
The Consumer Electronics Group of the Electronic Industries Association, for

which I am special counsel, supports and endorses (with minor exceptions) S.
1221, the Administration Fair Warranty Disclosure Act. As I stated in my testi-
mony on March 15, we do not see how a manufacturer, without knowing the
particular location and circumstances, can be expected to know and state (Sec-
tion 4(c) (5) ) the time at which the guarantor will perform his obligations. We
also do not see how a manufacturer can be expected to know (Section 4(c) (6) )
the period of time within which repairs will be made, in cases where the guar-
anty or warranty includes labor. We realize that these are only possible require-
ments which the Federal Trade Commission may prescribe.
We urge that S. 1219 be amended to provide for complete preemption of state

laws relating to warranties. I covered this point in my March 15 testimony as
follows:
"A major concern to all those who provide warranties is the growing number

of State laws which impose a variety of new and onerous requirements. This is
another factor which may cause many to refrain from offering warranties.
This problem should be eliminated by revising Section 112(b) to read as
follows:
'The provisions of this Act supersede any and all laws of the states and

political subdivisions thereof insofar as they may now or hereafter establish
any requirements or provisions with respect to warranties relating to consumer
products.'
"We realize this is a far-reaching provision, but such total preemption was

included by this Committee in the Radiation Control for Health and Safety
Act of 1968. The granting of warranties by national concerns is of the
very essence of federal commerce. The problem has up to now, been dormant
because of the use of uniform laws by the states. But the various unrealistic
state and local laws and ordinances which are being pressed and sometimes
passed mean the applicable Uniform Commercial Code provisions are being
superseded on a piecemeal basis. If there is to be a federal warranty law, it
should provide total preemption."
The Consumer Electronics Group has no objection to Section 2 ("affecting

commerce") or Section 4 (increased penalties) of S. 1219, the Administration
Federal Trade Commission Act Amendments of 1971. I have not had an op-
portunity to obtain a policy determination on Section 3 (preliminary injunctions)
from the governing body of the Consumer Electronics Group.
The Group does not take a position on the provisions of S. 1219 and S. 1221

authorizing the FTC to take court action with its own attorneys. We feel this
is largely an intramural dispute within the government.
I am enclosing answers on behalf of the Group to the 10 questions you for-

warded.
Thank you for the opportunity to comment.

Sincerely,
J. EDWARD DAY.

[Enclosure] 1

ANSWERS TO QUESTIONS SUBMITTED BY SENATOR MARLOW W. COOK ON S. 986

I. Would Title I of the bill be improved if "warranty" were defined in terms
of a written promise or undertaking and "warrantor" defined in terms of a
person making such a promise or undertaking?
Answer. Very much so. It would eliminate many troublesome problems of at-

tempting to prove that a salesman in a retail establishment was not in fact
the "agent" of the manufacturer. The manufacturer should not be exposed to
liability for the unauthorized promises or undertakings of such salesmen or
of others over whom the manufacturer has no effective control.



291

2. Is there a better way than the above to ensure that oral representations of
retailers and wholesalers will not become binding upon a manufacturer as oral
additions to the manufacturer's written warranty?
Answer. The requirement that the promise be in writing is the best way I

have heard of to cope with this problem.
3. It has been suggested that only a very few large nationwide manufacturers

and merchandisers would be able to meet the requirements for offering a so-called

"full warranty" under this bill because of the apparent requirement of on-the-
spot service and repair facilities. Would this requirement pose problems for the
company or members of the association which you represent?
Answer. It would indeed pose such problems for many, if not most, members

of the Consumer Electronics Group. A number of these members are relatively

small and some are only regional in their marketing operations.
4. Would the amendments in Title II of the bill, S. 986, be less objectionable

if the orders which the FTC would be authorized to enter under the proposed
new section 5(a) (7) of the FTC Act (contained in section 202 of the bill) were

specified and such orders were required to be made on a public record after an

opportunity for hearing?
Answer. Proposed new section 5(a) (7) would still be highly objectionable

even with these possible changes. Even with these changes section 5(a) (7) could

change the entire purpose and function of the FTC to that of a consumer court
with power to give redress as to past incidents. Such a critical proposed change
in the role and powers of FTC should be the subject of a separate bill and should
in addition involve a willingness to include a commitment for a vastly expanded

budget for the FTC.
5. What limitations on the Commission's authority to issue remedial orders

under the above would you propose?
Answer. At most, the FTC should only be authorized to petition a court to

issue any such remedial orders affording all the protections of a court hearing

and adjudication.
6. Would you object to the proposed new section 5(a) (8) of the FTC Act

(contained in section 202 of the bill), authorizing the Commission to go into

court and seek civil penalties against persons knowingly engaged in unfair or

deceptive acts or practices prohibited by section 5(a) (1) of the Act, if the

phrase including any rule or regulation promulgated by the Commission under

section 6(g) of this Act (appearing at lines 11-13 on page 17 of S. 986) were

eliminated?
Answer. No.
7. At present the FTC undertakes interpretive and rule making proceedings.

Is it your position that the resulting rules are advisory only and not legislative?

Would you object to any provision which you believe gave the FTC authority to

promulgate rules having the force of law?
Answer. Yes to both questions. It is our position that the rules are advisory

only and that, in order to prove a violation, the FTC must prove not only action

contrary to the rule but also that action contrary to the rule violates Section 5.

In this way, due process protections and key principles of separation of powers

are preserved.
8. If the rule making authority were eliminated and the section 202 authority

limited, as indicated above, or eliminated, would you object to a provision

authorizing the Commission (either before or after making a request of the

Justice Department) to go directly into court to enforce its cease and desist

orders?
Answer. This is largely an intramural problem within the government. How-

ever, there is much to be said for the Department of Justice position that the

Attorney General should be able to control and coordinate court actions under-

taken on behalf of the federal government.
9. Do you object to the expansion of subpoena power and delegation of the

authority to issue subpoenas which would be accomplished by the revision of the

Act proposed under section 209 of the bill?
Answer. The subpoena power, in itself, entirely aside from a subsequent de-

cision, if any, has so much potential for abuse and for unjustified damage to

parties being investigated, that we feel it should not be expanded here.

10. If the jurisdiction and powers of the FTC were expanded, and increased

as proposed, do you see any need for establishing another consumer protection
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agency such as has been proposed under S. 1177 recently introduced by Senators
Ribicoff and Javits?
Answer. S. 1177 is highly objectionable regardless of whether all or part of

Title II of S. 986 might be passed. S. 1177 would put a new overlapping agency
of the federal government into the business of intervening in, and thus adding
to confusion and delay in, matters pending before other federal agencies. Many
of these matters are already enmeshed in endless complications and in major
problems resulting from having multiple parties. Having a new federal "ombuds-
man" in many of these proceedings could well provide a devastating addition to
existing hurdles to expeditious handling and feasible administrative procedure.
It is true, in addition, that Title II of S. 986 represents an overlapping and
cumulative approach to that proposed in S. 1177.

GAS APPLIANCE MANUFACTURERS ASSOCIATION,
Arlington, Va., March 29, 1971.

Attention: Mr. Henri F. Rush, Jr., Minority Staff Counsel, Senate Committee on
Commerce.

Hon. MARLOW W. COOK,
New Senate Office Building,
Washington, D.C.
DEAR SENATOR COOK: Your letter dated March 19, 1971 requested the views

of Gas Appliance Manufacturers Association, Inc. (G-AMA) in regard to two
Administration Bills: S. 1219—"Federal Trade Commission Act Amendments of
1971" and S. 1221—"Fair Warranty Disclosure Act of 1971." Additionally, you de-
sired our opinions relating to your ten specific questions on S. 986—"Consumer
Product Warranties and Federal Trade Commission Improvements Act of 1971."
We welcome the opportunity to comply with your request and attached to this

letter are our answers in regard thereto.
Sincerely yours,

ALAN WEBER,
(On behalf of Gas Appliance Manufacturers Association, Inc., and Attor-

ney, Carrier Corporation).

STATEMENT OF ALAN WEBER ON BEHALF OF GAS APPLIANCE MANUFACTURERS
ASSOCIATION, INC.

Concerning:
I. S. 1219—"Federal Trade Commission Act Amendments of 1971";
II. S. 1221—"Fair Warranty Disclosure Act of 1971"; and,
III. Reply to Ten Questions Pertaining to S. 986—"Consumer Product Warran-

ties and Federal Trade Commission Improvement Act of 1971" transmitted by
Senator Marlow W. Cook by letter dated March 19, 1971.

I. S. 1219—"FEDERAL TRADE COMMISSION ACT AMENDMENTS OF 1971"

The Administration's bill, S. 1219, seeks to broaden the powers of the Federal
Trade Commission in three ways:
A. Extending the jurisdiction of the Commission to include acts or practice

"affecting" commerce and broadening the Commission's investigative powers as
well as its powers relating to false advertisements of food, drugs, devices or
cosmetics to include persons "in or whose business affects commerce";
B. Giving the Commission authority to obtain preliminary injunctions to re-

strain suspected violations of Section 5 of the Federal Trade Commission Act
harmful to a consumer provided that the Commission issues its complaint
within the time period specified by the court granting the temporary restraining
order; and,
C. Increasing the civil penalty for a violation of a final Commission cease

and desist order from $5,000 to $10,000. GAMA finds no fault either with the
phraseology or purposes of this bill.

II. S. 1221—"FAIR WARRANTY DISCLOSURE ACT OF 1971"

S. 1221 is more limited in scope than Title I of S. 986. It contains many of the
deficiencies which we noted in our testimony before the Senate Subcommittee
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for Consumers on March 15, 1971, as well as oth
ers. As a result, we cannot sup-

port this bill in its present form.
We use this opportunity to bring to your attention 

several areas of S. 1221 to

which we take exception.

A. Section 3—Defin4tions

Section 3 defines various terms used in the bill. We urge 
that the definitions in

Sections 3 (b) and (e) be modified.
Section 3(b) defines the term "consumer products." We

 urge the adoption of

the term "consumer goods" rather than consumer "pr
oducts" and the use of the

term "consumer goods" throughout the bill. Addition
ally, the term "consumer

goods" should be defined in accordance with Sec. 2-105 a
nd 9-109 of the Uniform

Commercial Code. Our reasons for this change and
 the terminology to be used

for the definition were set forth in Pages 4 and 5 of our 
March 15, 1971 prepared

statement before the Subcommittee For Consumers con
cerning S. 986 and the

marked-up S. 986 bill which was transmitted to the Subcom
mittee on March 25,

1971.
Furthermore, we urge that the term "supplier" as defined 

in Section 3(d)

and whenever used in the bill, be amended to read "se
ller" and the definition

made to conform to the definition we gave in Page 6 of th
e beforementioned

prepared statement concerning S. 986 and, in particular, S
ec. 101(7) of our

marked-up Title I of S. 986.

B. Section 4—Disclosure of Guaranty and Warranty Provis
ions

This Section gives the Federal Trade Commission authority to i
ssue regula-

tions concerning the method, manner and procedure for discl
osure of various

terms and conditions of written guarantees and warranties. The 
Section further

authorizes the Commission to issue regulations concerning sever
al specifically

enumerated terms and conditions of the warranty with discre
tionary power

to issue regulations in regard to other aspects of a written warran
ty statement.

The comparable Section in Title I of S. 986 is Section 102.

In regard to the discretionary regulatory provisions set forth in Sect
ion 4(c),

we urge that Subsections (c) (5), (6) and (8) thereof be deleted fr
om the bill.

Subsections (c) (5) and (6) of Section 4 are essentially the same as
 found in

Subsections (a) (11) and (12) of Section 102 of S. 986. The aforemen
tioned sub-

sections would require the warrantor to specify the exact time he will
 perform.

Our objections to this requirement are more fully set forth in Pag
e 11 of our

aforementioned prepared statement submitted on March 15, 1971.

It would be impossible for any warrantor to definitely specify such
 a time due

to such varying factors as the location of a consumer's home, una
vailability of

servicemen, nature of the defect, and unavailability of spare par
ts—conditions

over which the supplier may have no control. ( See Page 11 of GAM
A's March 15,

1971 prepared statement on S. 986 to the Senate Subcommittee 
For Consumers.)

C. Section 15—Other Laws Not Affected

Under Section 15 a very limited Federal pre-emption of state an
d local laws

is provided. The comparable Section of S. 986 is Section 112(
b). The same

comments we made on Pages 17 and 18 of our March 15, 1971 prepa
red statement

concerning Section 112(b) of S. 986 apply with equal force to Sec
tion 15.

GAMA stated:
"When the Federal law requires full disclosure of all warranty terms

including disclaimers, and provides effective enforcement procedure
s, pre-emption

of state and local laws is in order. Only through complete pr
e-emption can

chaos be avoided in the writing and enforcement of warranties
 applicable in all

50 States."
Accordingly, we strongly recommend that Section 15 be ame

nded to read:

"No state or political subdivision of a state shall have authority e
ither to estab-

lish or continue in effect any labeling, disclosure or other requ
irements with

respect to consumer goods warranties."

III. REPLY TO SENATOR MARLOW W. COOK'S 10 QU
ESTIONS PERTAINING TO S. 986-

CONSUMER PRODUCT WARRANTIES AND FEDERA
L TRADE COMMISSION IMPROVEMENTS

ACT OF 1971

1. Question. Would title I of the bill be improved if "warranty" w
ere defined

in terms of a written promise or undertaking and "warrantor" defined
 in terms

of a person making such a promise or undertaking?

Answer. Yes.
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Question. Is there a better way than the above to ensure that oral repre-
sentations of retaillers and wholesalers will not become binding upon a manu-
facturer as oral additions to the manufacturer's written warranty?
Answer. In addition to our answer to "Question 1" above, GAMA believes

the legislation should clearly establish the basic principle that the person who
makes the oral representation or description (e.g., manufacturer, wholesaler,
dealer) is the one who should be bound by it and others should not be so bound.
To this end, we recommend the bill specifically provide that the manufacturer
may not be bound by oral promises or descriptions made by others which go
beyond the terms of manufacturer's warranty.

3. Question. It has been suggested that only a very few large nationwide
manufacturers and merchandisers would be able to meet the requirements for
offering a so-called "full warranty" under this bill because of the apparent re-
varement of on-the-spot service and repair facilities. Would this requirement
pose problems for the company or members of the ,association which you rep-
resent?

Answer. Yes. GAMA has many small company members which may be hurt
by the requirements of a "full warranty"—not because they are unwilling to
stand behind their product and their warranty but because the proposed "full
warranty" concept could make the manufacturer bear responsibility for many
matters beyond his reasonable control and unrelated to any malfunctioning of
his product, such as, the distances to be travelled and other difficulties to be met
in carrying out his warranty. Additionally and most important in this regard,
the manufacturer could be responsible for the errors of the installer. As to
those products which are installed in and become part of a system, the manu-
facturer could be required not just to replace or repair his malfunctioning
product, but in some instances, at his own expense, to dismantle part of a system
to make such replacement or repair. (For additional comment, please see
Pages 6-9 and 11-13 of our written statement on S. 986 submitted to the Sub-
committee For Consumers on March 15,1971. )

4. Question. Would the amendments in title II of the bill, S. 986, be less
objectionable if the orders which the FTC would be authorized to enter under the
proposed new section 5(a) (7) of the FTC act (contained in section 202 of the
bill) Were specified and such orders were required to be made on a public record
after an opportunity for hearing?
Answer. No. While the proposal contained in the question would be of

limited value, GAMA is gravely concerned over the unfettered power granted to
the Commission to "redress" untried issues of fact or law with no Constitutional
procedural due-process safeguards. This deficiency would not be corrected by
placing the order on a public record after an opportunity for a hearing because
nevertheless, the Commission would not be required to prove its case.
The term "redress" is defined in Webster's New World Dictionary of the

American Language, (College Edition-1966) at 1218 to mean: "to correct and
compensate for . . ." and in Ballentine's. Law. Dictionary (3rd Ed.-1969) at
1073 to include: "remedy, compensation; reparation." Under these definitions
and the power granted by Section 202, the Commission could impose fines,
penalties, and any other remedial order upon persons who have not had their
day in court. GAMA knows of no reasonable amendatory language to Section 202
which would satisfy its objections thereto, and, therefore, would welcome its
deletion from the bill.
It should be noted that Section 203 (incorrectly numbered 204) through and

including Section 206 amend additional subsections of Section 5 of the FTC Act
to conform with the changes provided for in Section 202. GAMA is also opposed
to these sections of the bill.

5. Question. What limitations on the Commission's authority to issue remedial
orders under the above would you propose?
Answer. GAMA believes that the existing procedures in respect of cease and

desist orders are effective, would be adequate for the purposes of this proposed
legislation, and should not be expanded.

6. Question. Would you object to the proposed new Section 5(a) (8) of the
FTC Act (contained in Section 202 of the bill), authorizing the Commission to
go into court and seek civil penalties against persons knowingly engaged in unfair
or deceptive acts or practices prohibited by Section 5(a) (1) of the act, if the
phrase "including any rule or regulation promulgated by the Commission under
Section 6(g) of this act" (appearing at lines 11-18 on page 17 of S. 986) were
eliminated?
Answer. Yes. Please see our answer to Question 4.

L
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7. Question. A. At present the FTC undertakes interpretive and rule-making
proceedings. Is it your position that the resulting rules are advisory only and
not legislative
Answer. GAMA is of the opinion that the rules developed in such proceedings

create a rebuttable presumption of illegality and to that extent are presumably
advisory. We definitely do not consider such rules legislative.

7. Question. B. Would you object to any provision which you believe gave ,the
FTC authority to promulgate rules having the force of law?
Answer. Yes. GAMA would find acceptable only a statutory approval formal-

izing the rule-making procedures currently utilized by the Commission provided
that such statutory approval made it clear that the resulting trade regulation
rules created only a rebuttable presumption and not a rule of law.
8. Question. If the rule-making authority were eliminated and the section 202

authority limited, as indicated above, or eliminated, would you object to a provi-
sion authorizing the commission (either before or after making a request of the
Justice Department) to go directly into court to enforce its cease and desist
orders?
Answer. GAMA has no strong feeling one way or the other; however, we be-

lieve that any such provision should safeguard the businessman from being the
victim of delays or other adverse effects arising out of relations between the
FTC and the Department of Justice. Accordingly, if rule-making authority and
Section 202 were eliminated, GAMA would not object to a provision authorizing
the Commission, after making a request of the Justice Department, to go directly
into court to enforce its cease and desist orders if the Department refused to
take any action upon the FTC's request within 30 days after the request was

9. Question. Do you object to the expansion of subpoena power and delegation
of the authority to issue subpoenas which would be accomplished by the revision
of the act proposed under section 209 of the bill?
Answer. Some of the amendatory provisions to Section 9 of the FTC Act sought

by Section 209 of the bill appear to correct inherent ambiguities in the language
of the Section. As to these amendments, GAMA does not believe it would have
objections. Section 209 would also permit the Commission, through its own
attorneys, to go directly into the Federal district courts to enforce its subpoenas
instead of having to rely on the Attorney General. Since this aspect of the
amendments to Section 9 of the FTC Act are matters solely of internal concern
between the Attorney General and the Commission, we offer no comment.

10. Question. If the jurisdiction and powers of the FTC were expanded and
increased as proposed, do you see any need for establishing another consumer
protection agency such as has been proposed under S. 1177 recently introduced by
Senators Ribicoff and Javits?
Answer. The matter of the desirability of a separate consumer agency is cur-

rently under study within this Association by a group designated for that pur-
pose. Their work has not been completed and no position on this question has as
yet been adopted by GAMA. Accordingly, GAMA respectfully requests that, under
these circumstances, we be excused from answering this question at this par-
ticular time.

NATIONAL ASSOCIATION OF FOOD CHAINS,
Washington, D .C., March 29, 1971.

Senator MARLOW W. COOK,
U.S. Senator, Senate Committee on Commerce,
New Senate Office Building,
Washington, D.C.
DEAR SENATOR COOK: We appreciate the opportunity to respond to the ques-

tions you proposed in your letter of March 19, 1971 concerning the bills pending
before the subcommittee on product warranties and expansion of authority and
jurisdiction of the Federal Trade Commission.
As I indicated in my oral testimony on March 16, our prime concern is with

the provisions of Title II of S. 986. Thus, I would again limit my comments on
your first three questions to the reiteration that other industries are more di-
rectly involved in the warranties problem than are food distributors, and we
commend to the Committee's attention the knowledgeable views which have been

offered by spokesmen for those industries.
I would like to renew and emphasize the main point of my comments on S. 986

that the provisions of Title I are essentially embodied in S. 3074 which passed
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the Senate last year and these provisions have been examined in substantially
greater detail than those of Title II. Due to this fact there is more than consid-
erable merit to the suggestion that the Committee sever the two Titles and evalu-
ate the proposed increase in the Commission's enforcement powers independent of
any other legislative proposal. The recommendations contained in Title II are
simply too important and far reaching to be evaluated in conjunction with
essentially extrinsic legislative proposals.
My response to your questions numbered four through ten are attached. In

some instances, the subject matter is dealt with in additional detail in the
written analysis you graciously permitted me to file as a supplement to my oral
testimony, a copy of which I enclose for your information.
In connection with the administration's proposals on which you offer the op-

portunity to comment my response on S. 1221 is as outlined in the second para-
graph above and our views on the specific provisions of S. 1219 were covered
in my oral testimony.

Again, we appreciate the opportunity you have given us to present these views.
Sincerely,

CLARENCE G. ADAMY,
President.

NATIONAL ASSOCIATION OF FOOD CHAINS RESPONSE TO QUESTIONS PROPOUNDED BY
SENATOR MARLOW W. COOK ON S. 986

4. Would the amendments in Title II of the bill, S. 986, be less objectionable
if the orders which the FTC would be authorized to enter under the proposed new
section 5(a) (7) of the FTC Act (contained in section 202 of the bill) were
specified and such orders were required to be made on a pubtic record after an
opportwwity for hearing?
In all probability, Section 5(b) of the Federal Trade Commission Act and the

procedures prescribed thereunder would apply to the type of orders issued under
proposed Section 5(a) (7) as well as to cease and desist orders presently issued
under Section 5(a) (6). Accordingly, any amendment to the proposal which would
require proposed Section 5(a) (7) orders to be entered on a public record after
a hearing would most likely be clarifying in nature rather than accomplishing
any substantive improvement in the present draft.
The enumeration of specific courses of redress which the Commission might

adopt would at least alert businessmen to the type of remedies which might be
sought. In this regard, at a minimum, attention might be accorded a limitation
to the ordering of such immediate redress mechanisms as replacement or refund
for goods purchased in reliance on false or misleading representations of the
supplier.
We remain concerned, however, regarding the cumulative impact of proposed

Section 5(a) (7), proposed Section 5(a) (8) (relating to civil penalties for know-
ing "first offense" violations of the Federal Trade Commission Act "including any
rule or regulation" promulgated under proposed Section 6(g) ), and proposed
Section 5(g) authorizing the issuance of legislative-type rules. The net effect
of these provisions may well reverse the Commission's traditional and accepted
role as an adjudicative and innovative administrative agency and convert it into
a miniature legislative body with powers to sit as judge on the "statutes" which
It promulgates. This proposed combination of functions goes far beyond any yet
vested in the administrative agencies, and certainly well-beyond that granted an
agency with such broad, general jurisdiction as the Federal Trade Commission.
The grant of broad, undefined powers to the Commission to order redress could

also impair the agency's present flexibility in devising new legal theories under
Section 5 as new courses of possible misleading business conduct evolve. This
flexibility to innovate is justified in part by the fact that the Commission's orders
have purely prospective force. If the Commission is to be given power to enter
retrospective relief, such as the award of damages, the courts, in the interest of
fairness, may be less sympathetic than presently as to the new legal approaches
of the agency.

Finally, if the redress powers were to include the authority to award relief
in the nature of damages, serious question might be raised under the Seventh
Amendment to the U.S. Constitution which guarantees the right of jury trial in
civil claims involving more than $20. While it is true that certain categories of
administrative orders providing for affirmative relief are not within the Seventh
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Amendment, awards of damages in misrepresentation cases may so closely re-
semble the relief granted in cases arising under the common law as to require
jury trial if requested.

5. What limitations on the Commission's authority to issue remedial orders
under the above would you propose?
For the reasons set forth in our response to question 4, we have serious reser-

vations as to any retrospective type of remedy being entered by the Commission.
We believe that the Commission can operate most effectively and flexibly under
its present system of adjudication for cease and desist orders and industry guid-
ance.

6. Would you object to the proposed new section 5(a) (8) of the FTC Act (con-
tained in section 202 of the bill), authorizing the Commission to go into court
and seek civil penalties against persons knowingly engaged in unfair or deceptive
acts or practices prohibited by section 5(a) (1) of the Act, if the phrase "includ-
ing any rule or regulation promulgated by the Commission under section 6(g)
of this Act" (appearing at lines 11-13 on page 17 of S. 968) were eliminated?
Whether or not the Federal Trade Commission should be empowered to go to

court and seek civil penalties through its own attorneys or should be required
to make application to the Attorney General for the initiation of such proceed-
ings is essentially a policy question and one on which we have no firm opinion.
There is, however, some danger that authorizing the Commission to proceed for
civil penalties in the case of first offense violations of Section 5 would transform
the Commission into a prosecuting rather than an adjudicative administrative
agency. To the extent that its resources are increasingly dedicated to civil penal-
ties suits, its experimentation through the adjudicative process will suffer. In any
event, it seems that actions for civil penalties in the case of first offense violations
should be limited to those circumstances in which the defendant acted not only
with knowledge of the consequences of his conduct but that the practice engaged
in is one which has clearly been established as unfair or deceptive. It is inappro-
priate for the agency to plow new legal ground in an action for punitive relief.
7. At present the FTC undertakes interpretive and rule making proceedings.

Is it your position that the resulting rules are advisory only and not legislative?
Would you object to any provision which you believe gave the FTC authority
to promulgate rules having the force of law?
As noted in the written analysis filed as part of NAFC's presentation, the

Commission presently has authority to issue interpretive rules. The Commis-
sion accomplishes its guidance function in this regard through advisory opinions,
industry guides' and statements of enforcement policy. Thus, there is no need to
empower the Commission to issue legislative rules in the interest of expressing
its position on generally applicable legal issues. For the reasons stated in our
written analysis we object to legislation authorizing the Commission to pro-
mulgate rules having the force of law.
8. If the rule making authority were eliminated and the section 202 authority

Limited, as indicated above, or eliminated, would you object to a provision au-
thorizing the Commission (either before or after making a request of the Justice
Department) to go directly into court to enforce its cease and desist orders?
As is the case with question 6, whether the Department of Justice or the Fed-

eral Trade Commission should be empowered to directly enforce cease and desist
orders in court is a question of intragovernmental policy. It should be pointed
out, however, that the attorneys for the Department of Justice are more familiar
with the procedures to be followed in court and the type of case which is most
deserving of judicial resolution.
9. Do you object to the expansion of subpoena power and delegation of the

authority to issue subpoenas which would be accomplished by the revision of
the Act proposed under section 209 of the bill?
The provisions of Section 209 of the bill are unclear in their application, and

their purpose is not illuminated by any testimony during the hearings on this
legislation. We submit that the Commission already possesses broad investiga-
tive powers; any expansion of these powers should be based on a much more
firmly established showing of need than yet has been demonstrated.
10. If the jurisdiction and powers of the FTC were expanded and increased

as proposed, do you see any need for establishing another consumer protection
agency such as has been proposed under S. 1177 recently introduced by Senators
Ribicoff and Javits?
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The issues involved in Title II of S. 986 are substantially different from those
which relate to the creation of a consumer protection agency. The Commission is
itself in part a law enforcement agency. As we understand it the sole legitimate
function of a consumer protection agency would be to act as an advocate for
the consumer viewpoint before the existing federal administrative agencies. Of
course, if the existing agencies are fully effective and satisfying their statutory
responsibilities, any alleged need for an independent advocacy agency would
be substantially diminished.

AMERICAN RETAIL FEDERATION,
Washington, D.C., March 29, 1971.

Mr. HENRI F. RUSH, Jr.,
Minority Staff Counsel, Senate Committee, New Senate Office Building, Wash-

ington D.C.
DEAR Mn. RUSH: On March 19, Senator Marlow W. Cook transmitted a list of

10 questions concerning S. 986.
The responses to those questions are enclosed for inclusion in the hearing

record or for whatever purposes you wish to make of them.
Very best regards.

Cordially,
EUGENE A. KEENEY.

AMERICAN RETAIL FEDERATION ANSWERS TO QUESTIONS BY SENATOR
MARLOW W. COOK ON S. 986

1. Would title of the bill be improved if "warranty" were defined in terms of
a written promise or undertaking and "warrantor" defined in terms of a person
making such a promise or undertaking?

Yes. The definition of "express warranty" in section 101(2) was placed in
Title I for the purpose of expanding the Uniform Commercial Code definition
of warranty to include services as well as products. Express warranty is used
in section 108 dealing with disclaimer of implied warranties. Services are used
in section 110(d) dealing with remedies. Neither "express warranties" nor
"services" are mentioned in any other place in Title I. In the title of S. 986,
the bill is deemed "to provide minimum disclosure standards for written con-
sumer product warranties against defect or malfunction; to define minimum
Federal content standards for such warranties." By defining "warranty" in
terms of a written promise much inconsistency will be eliminated.
- 2. Is there a better way than the above to ensure that oral representations of
retailers and wholesalers will not become binding upon a manufacturer as oral
additions to the manufacturer's written warranty?

No. The problem is -that the Uniform Commercial Code is enforced in 49
states. Unless it is desirable to pre-empt all ITCC laws as to warranties thescope of any federal warranty law must take the Code into consideration.
3. It has been suggested that only a very few large nationwide manufacturers

and merchandisers would be able to meet the requirements for offering a so-called
"full warranty" under this bill because of the apparent requirement of on-the-
spot service and repair facilities. Would this requirement pose problems for the
company or members of the association which you represent?
As the Federal minimum requirements are now worded, retailers giving

warranties would probably be able to comply. The Federal Trade Commission
is, however, given authority—in section 109—to detail those duties that the
makers of a "full" warranty must perform in order to fulfill that warranty.
Depending on what the Commission does the cost of providing a warranty
might significantly increase, or worse, the availability of warranties in the
marketplace might decrease or disappear.

4. Would the amendments in Title II of the bill, S. 986, be less objectionableif the orders which the FTC would be authorized to enter under the proposednew section 5(a) (7) of the FTC Act (contained in section 202 of the bill) werespecified and such orders were required to be made on a public record after anopportunity for hearing?
The amendments in Title II dealing with the proposed new Section 5(a) (7)would be less objectionable if the new orders were specified and such orderswere required to be made on a public record following a public hearing.
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Specificity always helps a potential defendant better judge the legality of a
proposed course of action and, in this regard, a listing of the types of relief
which the Commission could order would be most helpful.
We would still object to the section, however, especially when it is viewed

against the backdrop of similar legislation (S. 3201) in the 91st Congress. That
bill, which was favorably reported by the Senate Commerce Committee, would
have limited the Commission's power to issue orders to its present cease and
desist authority.

If the Commission desired a different type of remedy—recission of contract,
refund of moneys, or so-called "corrective advertising," for example—the FTC
would have been required to seek that relief in a civil suit in a federal district
court.

Vesting broad rule-making, and remedial authority in a single agency is dan-
gerous, particularly in view of the FTC's traditional role as an administrative—
rather than a prosecutorial or quasi-legislative—body.
5. What limitations on the Commission's authority to issue remedial orders

under the above would you propose?
Because the Federal Trade Commission is an innovative agency with the abil-

ity to define new areas of "unfair and deceptive acts or practices" on a case-by-
case basis, we have grave reservations about giving the Commission authority to
issue remedial orders which go beyond prospective relief. Any retrospective rem-
edy poses infinite dangers for the businessman Who has only the broad, and
often vague, language of Section 5(a) (1) to guide his actions.

6. Would you object to the proposed new section 5(a) (8) of the FTC Act (con-
tained in section 202 of the bill), authorizing the Commission to go into court and
seek civil penalties against persons knowingly engaged in unfair or deceptive
acts or practices prohibited by section 5 (a) (1) of the Act, if the phase "including
any rule or regulation promulgated by the Commission under section 6(g) of
this Act" (appearing at lines 11-13 on page 17 of S. 986) were ainvin-ated?
The proposed new Section 5(a) (8), authorizing the Commission to go into

court to seek civil penalties against person engaged in unfair and deceptive acts
or practices raises questions beyond that of whether the FTC, or the Justice De-
partment should act as prosecutor.

alle language of the proposal in S. 986 is mandatory, stating that the Commis-
sion "shall" go to court in any case where "actual knowledge" or "knowledge
fairly implied" is involved. This, we fear, could turn the agency into a prose-
cutorial agency, a change in direction which, we believe, would have adverse
effects on its ability to protect consumer by acting in its traditional role as an
advisory body.
7. At present the FTC undertakes interpretative and rule making proceedings.

Is it your position that the resulting rules are advisory only and not legislative?
Would you object to any provision which you believe gave the FTC authority to
promulgate rules having the force of law?
The question of whether the Federal Trade Commission presently has the au-

thority to issue legislative rules has never been determined directly in a court
test. The Federation believes that the legislative history of the FTC Act, as
well as what court decisions there have been in the interim, clearly demonstrate
that the Commission does not now possess such legislative rule-making ability.
Further, to vest the Commission with the type of legislative rulemaking con-

templated in S. 986, would, we believe pose serious procedural problems for the
businessmen who would be affected by such rules. The procedures established in
S. 986 are wholly inadequate to the promulgation of legislative rules, and would
not provide adequate protection to the rights of persons who might be affected
by such rules.
In addition, we question seriously whether the Congress should delegate such

vast legislative rule-making authority to a regulatory agency, particularly in
view of the strict guidelines which the legislative branch has set forth when
making other such legislative rule-making grants in the past.

8. If the rule making authority were eliminated and the section 202 authority
limited, as indicated above, or eliminated, would you object to a provision au-
thorizing the Commission (either before or after making a request of the Justice
Department) to go directly into court to enforce its cease-and-desist orders?
Even if the rule-making authority were eliminated, and the section 202 author-

ity were limited as indicated, the Federation would still object to an authoriza-
tion for the FTC to go to court directly—either before or after making a request
to the Justice Department—to enforce its own cease and desist orders.
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The Department of Justice has historically been the government's legal arm.

Through U.S. Attorneys across the country, its relationships with and knowl-

edge of federal courts have been excellent.
The sometimes-observed lag between certification of a case to Justice from

another agency has been due in large measure, not to recalcitrance at the De-

partment but to faulty preparation at the agency level.
Hopefully, these problems will be minimized now that Justice has centralized

all consumer prosecutorial functions within a new Consumer Affairs Section in

the Antitrust Division. This Section, it is reported, is taking an active and

aggressive role in assisting in the preparation of cases at the agency level, so

that, when a case is certified to Justice for follow-up, Justice can move expedi-

tiously.
For this reason, the Federation favors retention of the present system of

Justice Department enforcement of FTC cease and desist orders.
9. Do you object to the expansion of subpoena power and delegation of the

authority to issue subpoenas which would be accomplished by the revision of the

Act proposed under section 209 of the bill?
For the reasons outlined above, the Federation would prefer that present FTC

authority regarding subpoena power be retained, and that delegation of au-

thority to issue subpoenas not be granted.
10. If the jurisdiction and powers of the FTC were expanded and increased

as proposed, do you see any need for establishing another consumer protection

agency such as has been proposed under S. 1177 recently introduced by Senators
Ribicoff and Javitsf
No. S. 1177 in conjunction with new Commission powers will cause duplica-

tive and inefficiency. One of the ironies in enacting numerous consumer laws is
that duplication harms the consumer more than it benefits him.

NATIONAL SMALL BUSINESS ASSOCIATION,
Washington, D.C., March 26, 1971.

Mr. HENRI F. RUSH, Jr.
Minority Staff Counsel, Senate Committee on Commerce,
New Senate Office Building, Washington, D.C.

DEAR MR. RUSH: Here is our response to Senator Cook's questions enclosed
with his letter of March 19th.

Sincerely,
THOMAS A. ROTHWELL,
Special Consultant to NSB.

Enclosure:

ANSWERS TO QUESTIONS PRESENTED BY SENATOR MARLOW W. COOK
RE S. 986, WARRANTY-GUARANTY BILL

Question I: Would Title I of the bill be improved if "warranty" were defined
in terms of a written promise or undertaking and "warrantor" defined in terms
of a person making such a promise or undertaking?
Answer: The question is what warranties should be included within the scope

of S. 986. Ordinarily the term "express warranty" is used to differentiate between
a warranty that is conveyed in some manner to the purchaser, and an "implied
warranty" that arises by operation of law.
The difficulty with the definitions contained in Title I, Section 101 of S. 986

is that the warranty may be oral as well as written, and, pursuant to and in view
of the definition of the term "supplier," and may be made by anyone who is even
peripherally involved in the transaction. Add to this the difficulty contained in
subsection (2) (c) wherein the use of the word warranty or guaranty or even
specific intent is not necessary to create an express warranty, it is clear that this
is an extremely broad, and perhaps unnecessary, scope for S. 986.
To limit the definition of the subject matter of the bill to that which is written

would afford a supplier badly-needed protection against haphazard statements
by others. In addition, if the concept of warrantor were limited to a firm or
individual that was willing to extend a promise in writing, this would reduce the
risk of a supplier being bound to an involuntary bargain.
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Question 2: Is there a better way than the above to insure that oral repre-
sentations of retailers and wholesalers will not become binding upon a manufac-
turer as oral additions to the manufacturer's written warranty?
Answer: In Section 108(a) of S. 986 the warrantor is forbidden to disclaim

implied warranties if an express warranty is made. If this section were to be
followed by a proviso permitting a supplier making available a written warranty

to claim the protection of the Parol Evidence Rule (by a recital that the written
form of warranty was entire, and that changes, additions or modifications were
not authorized and of no effect whether such changes, additions or modifications
were made orally or were evidenced by writing), this would also help avoid the
creation of unexpected warranty obligations.

Question 8: It has been suggested that only a very few large nationwide manu-
facturers and merchandisers would be able to meet the requirements for offering
a 8o-called "full warranty" under this bill because of the apparent requirement

of on-the-spot service and repair facilities. Would this requirement pose prob-

lems for the company or members of the association which you represent?

Answer: The introduction of the concepts "full" and "partial" warranties in
section 103 through 105 introduces unnecessary confusion and most certainly

places the smaller economic unit at a decided disadvantage.
The terms "parts only" and "parts and labor" have been in common usage for

many years and are widely understood. The substitution of "full" and "partial"

concepts of S. 986 disadvantages the smaller producers as compared with his

present situation for the reason that such a producer would have to change his

present "parts only" warranty to a "partial warranty". The words are strongly

suggestive of inferior status and thus readily lend themselves to unfavorable

comparisons.
There seems to be no reason why a producer who is willing to extend a "parts

only" warranty in good faith should be compelled by law to demean and down-
grade his warranty practice by the use of the word "partial". The plan of S. 986

would clearly redound to the advantage of a handful of nationally organized

concerns that would readily understand the aditional competitive avantage flow-

ing from their protected use of the words "full warranty".
Question 4 and question 5: Would the amendments in Title II of the bill, S. 986,

be less objectionable if the orders which the FTC would be authorized to enter

under the proposed new section 5(a) (7) of the FTC Act (contained in section

202 of the bill) were specified and such orders were required to be made on a

public record after an opportunity for hearing?
What limitations on the Commission's authority to issue remedial orders under

the above would you propose?
Answer: The proposed new section 5(a) (7) of the FTC Act gives the FTC

power to fashion unusual remedies to redress the injuries to consumers. This is

an extraordinary power.
Equity jurisprudence took centuries to develop and today the power of the

courts to fashion new remedies is curbed by tradition and the doctrine of judi-

cial restraint and are limited to conventional remedies. For example, equity as

practiced in court does not require an individual or firm to humiliate itself by

a compelled public confession of wrong-doing, and the wearing of symbolic sack

cloth and ashes for a designated period. Yet the FTC, under its existing powers,

is now attempting to do precisely this in recent cases inolving false advertising.

The justification offered for the attempted imposition of the novel remedy of

public confession and humiliation is that of "setting an example" and "acting

as a deterrent". In the field of criminal law we have long since abandoned these

justifications for public torture and the public execution of condemned criminals.

Under the language proposed in subsection (7) to be added pursuant to S. 986

to section 5(a) of the FTC Act, the FTC would be granted an additional sanction

of the unknowable dimensions that far transcends those possessed by any court.

It is a sanction that woulld obviously be capable of great and far reaching

abuse. For example, the mere existence of such a sanction would provide the

FTC with near irresistible power to coerce respondents into negotiating settle-

ments, as the perils of unsuccessful litigation would be impossible to predict.

The enactment of new subsection (7) to section 5(a) of the FTC Act may make

unnecessary any further consideration of the Class Action proposals. The FTC

would be empowered to constitute itself as the official representative of any con-

sumer class it cared to describe or designate. There may be many consumers

who do not and will not subscribe to the approach of empowering a government

60-158-71 20
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agency to look after and vindicate their interests, especially if such decisions are
in the sole discretion of the agency.
Vesting the Class Action for consumers in the FTC does violence to the very

foundations of our legal system in providing private redress for private wrongs.
Heretofore the decisions whether to sue or not to sue have been considered to be
the unique province of the injured plaintiff.

Question 6: Would you object to the proposed new section 5(a) (8) of the FTC
Act (contained in section 202 of the bill), authorizing the Commission to go into
court and seek civil penalties against persons knowingly engaged in unfair or
deceptive acts or practices prohibited by section 5(a) (1) of the Act, if the phrase
"including any rule or regulation promulgated by the Commission under section
6(g) of this Act" (appearing at lines 11-13 on page 17 of S. 986) were eliinvinated?
Answer: The new section (8) to be added to section 5(a) of the FTC Act,

as proposed in S. 986 poses many problems. To grant the Commission authority
to so enforce regulations of its own creation seems anomalous. The Commission
has long insisted that its own rules and regulations have the force of law, and
the proposed subsection (8) surely vindicates this view. However, there may
be questions of unlawful delegation of power, separation of powers, and due
process involved in the attempts by the FTC to obtain civil penalties that are
in effect fiines of $10,000.00 for each violation of FTC-made rules.
There is yet another and more practical problem that must be considered at

the threshold. The substance of the offense is actual knowledge or knowledge
fairly implied. Knowledge of what? In almost every case there will be knowledge
that the act challenged is being performed by the party challenged, but that
party may be wholly unconvinced that such acts are a violation of the FTC
Act. The familiar statement that everyone is presumed to know the law is
totally devoid of merit in the area of antitrust and trade regulation. There is
frequently widespread dispute as to what antitrust law is or should be among
scholars. Even after the Supreme Court speaks, debates among the experts as
to the cogency of the legal and economic reasoning of the Court and the propriety
of the rulings constitutes an ever-increasing increment to legal literature.
Under , the proposed subsection (8), a business firm might well decide to

discontinue the challenged practice, even though it could be ultimately decided
to be a lawful practice. The stakes would simply be too high and the cost to
the unsuccessful litigant potentially too great to make resistance a prudent
course. Thus, the FTC would have it way.

Question 7: At present the FTC undertakes interpretive and rule making
proceedings. Is it your position that the resulting rules are advisory only and
not legislative? Would you object to any provision which you believe gave the
FTC authority to promulgate rules having the force of law?
Answer: The interpretive and rule-making authority of any agency should

never have the force of law. Thus far the FTC has been unable to gain acqui-
escence from the courts that its rules and regulations do have the force of law.
Prior experience with the existence and exercise of this power in the hands
of royalty has led to an obsolescence and discard of such power. Unless curbed
by the judiciary, such rule-making authority would in truth create a super
agency, with nearly unlimited new powers over the private sector. Were this
a time of national crisis, a case might be made out for the creation and in-
vesting of such powers on a temporary basis. Even then the matter would not
be free of doubt.
Question 8: If the rule-making authority were eliminated and the section 202

authority limited, as indicated above, or eliminated, would you object to a
provision authorizing the Commission (either before or after making a re-
quest of the Justice Department) to go directly into court to enforce its cease
and desist orders?
Answer: There is no disadvantage attendant upon permitting the FTC to

have access to the Federal District 'Courts without reference to the position
of the Department of Justice as to any particular case. Indeed such a provision
may be most helpful in that it would tend to emphasize the limited powers of
the FTC, and constitute it as just another government litigant before the
United States District Courts. From time to time in the past the FTC has
taken the position that its powers and prerogatives were superior to those of
the Courts of Appeals. A provision permitting the FTC to engage in District
Court proceedings first-hand is unobjectionable.

Question 9: Do you object to the expansion of subpoena power and delegation
of the authority to issue subpoenas which, would be accomplished by the revision
of the Act proposed under section 209 of the bill?
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Answer: There seems to be no reason to expand the subpoena power as pro-
posed in section 209 of S. 986. The FTC should have the burden of establish-
ing that its present investigatory powers are unduly limited, and that such
limitations are hampering its enforcement of law. The delegation contained in
the words "acting through any of its attorneys designated by it for such pur-
pose" will have the inevitable effect of downgrading the 'importance of the
exercise of the subpoena power and making the exercise thereof much more
common place. It is suggested that there should be a convincing case of need
made before the increase in power sought be granted by Congress.
Question 10: If the jurisdiction and powers of the FTC were expanded and

increased as proposed, do you see any need for establishing another consumer
protection agency such as has been proposed under S. 1177 recently introduced
by Senators Ribicoff and Javits?
Answer: Should the increase in FTC powers be enacted, it would be im-

prudent to set up yet another consumer protection agency with concurrent
and rival powers. The FTC would have within its ambit the potential of be-
coming the total consumer agency.
To set up by further legislation an addititonal agency would lead to inter-

agency rivalry that could be most oppressive to business enterprise. Two con-
sumer agencies would serve to increase the regulatory supervision of business
affairs and decrease competitive viability and innovation of all businesses, with
no compensating advantage to consumers.

RESPONSE OF WINSTON H. PICKETT TO QUESTIONS BY SENATOR MARLOW W. COOK

Question 1: Would Title I of the bill be improved if "warranty" were defined
in terms of a written promise or undertaking and "warrantor" defined in terms
of a person making such a promise or undertaking?
Answer: Yes, and for the reasons contained on pages 2 and 3 of our prepared

statement. In this connection, we would recommend that the definition of "war-
ranty" used in S. 1221 be used. Additionally, if this change is not made, we urge

the definition of "warranty in writing against defect or malfunction" suggested
in our statement be used and that the first sentence of Section 110(e) be changed
to make clear that the obligations assumed under the warranty there referred
to be limited to those in writing against defect or malfunction. Finally, the
definition of "deceptive warranty" in Section 110(c) should clearly refer to
express warranties.

Question 2: Is there a better way than the above to ensure that oral representa-
tions of retailers and wholesalers will not become binding upon a manufacturer

as oral additions to the manufacturer's written warranty?
Answer: We prefer the definitional approach outlined in response to Question 1.
Question 3: It has been suggested that only a very few large nationwide manu-

facturers and merchandisers would be able to meet the requirements for offering

a so-called "full warranty" under this bill because of the apparent requirement

of on-the-spot service mid repair facilities. Would this requirement pose problems

for the company or members of the association which you represent?
Answer: We believe that the "full warranty" requirement could pose grave

problems for our smaller business members for the reasons stated on page 3 and

4 of our testimony.
Question 4: Would the amendments in Title II of the bill, S. 986, be less objec-

tionable if the orders which the FTC would be authorized to enter under the pro-

posed new Section 5(a) (7) of the FTC Act (contained in Section 202 of the bill)

were specified and such orders were required to be made on a public record after

an opportunity for hearing?
Answer: The amendments suggested in Title II would remain equally objec-

tionable even if the Federal Trade Commission remedial orders authorized by

proposed Section 5(a),(7) were specified and required to be made on a public

record. Our objections concern the nature of these orders as much as the pro-

cedures under which they are adopted. Remedial orders should be issued by a

court of law where the traditional protections of the judicial forum are present.

Further, such orders should be issued by an objective party, like a judge, and

not by the accusatory body.
Question 5: What limitations on the Commission's authority to issue remedial

orders under the above would you propose?
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Answer: We believe that the Commission's existing cease and desist powers
are entirely adequate as a remedial tool. If the Commission's powers must be
expanded, Title II ought to make clear that the remedial power attaches only
to violations the nature of which have been defined in Commission rules which
are prospective in effect, and that the Commission be required to petition a
court of law for enforcement. Once before a judicial forum the defendant ought
to retain his opportunity for voluntary settlement. Where such informal pro-
cedures fail, he ought to retain his right of jury trial and the Commission's rule
ought to carry the weight of a rebuttable presumption as to illegality. Possibleremedies ought to be confined to replacement, refund or repair (or recision of
executory arrangements) and these remedies ought to extend only to those
parties who can demonstrate the manner in which the fraud or deception causeddamage. It is obvious that this subject needs a full discussion—perhaps in con-
junction with legislation now before your committee which would enable other
consumer remedies.

Question 6: Would you object to the proposed new Section 5(a) (8) of the
FTC Act (contained in Section 202 of the bill), authorizing the Commission to
go into court and seek civil penalties against persons knowingly engaged in
unfair or deceptive acts or practices prohibited by Section 5(a) (1) of the Act,if the phrase including any rule or regulation promulgated by the Commissionunder Section 6 (g), of this Act (appearing at lines 11-13 on page 17 of S. 986)
were eliminated?
Answer: The amendment suggested would be a distinct improvement in Sec-tion 202. However, we still have reservations about making the Federal TradeCommission that kind of enforcement agency, but if the committee is seriouslyconsidering giving such authority to the Federal Trade Commission we believean amendment should be added to make clear that the knowledge required isknowledge of falsity or deception of the act committed. As it now reads, arespondent could be charged with civil penalty if he intentionally committedan act or practice but did not know it violated the law.
Question 7: At present the FTC undertakes interpretive and rule makingproceedings. Is it your position that the resulting rules are advisory only andnot legislative? Would you object to any provision which you believe gave theFTC wathority to promulgate rules having the force of law?
Answer: It is our position that the FTC's interpretive rule making proceed-ings are advisory only. We object to any provision which gives the FTC authorityto promulgate rules having the force of law. Even if such authority is providedits area of substantive operation should be carefully defined. Moreover, we findespecially objectionable such rules when adopted in accordance with informalrule making procedures, the absence of any testing of facts by cross-examinationand the consequent lack of an adequate record upon which decisions are based.Even if rules are to be issued with more than an advisory effect, they at bestshould have only prima facie effect. Furthermore, we are convinced that the"substantial evidence" test has proven to be an inadequate standard for judi•cial review and we recommend the use of the preponderance of the evidencestandard for these crucially important rules.
Question 8: If the rule making authority were etiminated and the Section202 authority limited, as indicated above, or eliminated, would you object toa provision authorizing the Commission (either before or after making a requestof the Justice Department) to go directly into court to enforce its cease anddesist orders?
Answer: If the rule making authority was eliminated and Section 202 authoritywas eliminated or amended as indicated above we would have no objection topermitting the FTC to go directly into court to enforce its cease and desistorders. We have no position on the exercise of the Department of Justice'sresponsibility in treating such requests.
Question 9: Do you object to the expansion of subpena power and the delegationof the authority to issue subpenas which would be accomplished by the revisionof the Act proposed under Section 209 of this bill?
Answer: We do object to any expansion of the Federal Trade Commission'ssubpena power, but we do not object to delegation of the enforcement functionto FTC attorneys.
Question 10: If the jurisdiction and powers of the FTC were expanded andincreased as proposed, do you see any need for establishing another consumerprotection agency such as has been proposed under S. 1177 recently introducedby Senators Ribicoff and Javits?
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Answer: While we support extension of the FTC's jurisdiction to matters af-
fecting interstate commerce and authority to seek preliminary- injunctions we
emphatically oppose other broad, and we believe unjustified, expansions of the
Commission's authority, as noted both in our statement to the committee and in
our answers to the above questions. The philosophy behind consumer representa-
tion legislation, such as S. 1177, appears to be that consumers' interests should be
adequately presented in various proceedings of other Federal agencies, a concept
which appears different from that underlying the instant legislation. The in-
vestigatory and enforcement powers conferred in Title II are so indeterminate
that the duplication of such powers in a consumer protection agency would be
pointless.

NATIONAL ASSOCIATION OF MANUFACTURERS,
March 29, 1971.

Hon. MARLOW W. Coox,
U.S. Senate Old Office Building,
Washington, D.C.
DEAR SENATOR 000K : This is in response to your letter of March 19 addressed

to the National Association of Manufacturers posing certain questions with
regard to S. 986 and S. 1219, both of which would amend the Federal Trade Com-
mission Act. The comments which follow are in accord with the testimony pre-
sented by Mr. Curtis Clark on behalf of this Association when he appeared before
the Senate Subcommittee on Consumer Affairs, March 23, 1971.
Your letter was accompanied by a list of questions and we shall address these

first. Questions 1, 2 and 3 concern warranties and, since our testimony did not
embrace this subject, we begin with question 4.

Question 4: Would the amendments in, Title II of the bill, S. 986, be less ob-
jectionable if the orders which the FTC would be authorized to enter under the
proposed new section 5(a) (7) of the FTC Act (contained in section 202 of the
bill) were specified and such orders were required to be made on a public record
after an opportunity for hearing?
Answer: Yes; however, as we explained at length in our testimony our objec-

tion is to the granting of such broad scale equitable powers to the Commission
regardless of the procedure which might be used in their exercise. We feel very
strongly that such powers should remain in the courts where they are surrounded
by adequate due process.
Question 5: What limitations on the Commission's authority to issue remedial

orders under the above would you propose?
Answer. In accordance with the original concepts under which the Federal

Trade Commission was established, we feel that "remedial" powers beyond cease
and desist are not justified. Congress has entrusted the Commission with an
extremely broad grant of authority, i.e., the determination of what constitutes
an "unfair or deceptive act or practice." Having thus established, after a fair
hearing, the existence of such an act or practice, the Commission may order its
cessation. The diligent application of this power along with such orders for
affirmative disclosure and corrective advertising as the Commission may be
successful in substantiating should prove more than adequate and obviate the
necessity for any additional remedial powers, particularly those with retroactive
effect.

Question 6: Would you object to the proposed new section 5(a) (8) of the FTC
Act (contained in section 202 of the bill), authorizing the Commission to go into
court and seek civil penalties against persons knowingly engaged in unfair or
deceptive acts or practices prohibited by section 5(a) (1) of the Act, if the phrase
"Including any rule or regulation promulgated by the Commission under sec-
tion 6(g) of this Act" (appealing at lines 11-13 on page 17 of S. 986) were
eliminated?
Answer: Yes, we would object on several grounds. First, the language of new

section 5(a) (8) says the Commission "shall" initiate civil actions. As FTC
Chairman Kirkpatrick testified, this language should be permissive instead of
a flat direction, if it remains in the bill. Secondly, the Commission is instructed
to initiate civil actions against corporations engaged "with actual knowledge or
knowledge fairly implied" in unfair or deceptive acts or practices. There is con-
siderable room for reasonable men to differ concerning when knowledge may be
"fairly implied" and this phrase should be stricken from the bill. Third, para-
graph 8 contains language which would allow the Commission to compromise,
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mitigate or settle any penalty following a public hearing. As indicated in our
testimony, we feel that this is an extremely clumsy procedure.
Addressing the question in general as to whether the Commission should have

authority to seek civil penalties for a breach of section 5(a) (1), we would again
refer to the rationale set forth above in the answer to question 5.

Question 7: At present the FTC undertakes interpretative and rule making
proceedings. Is it your position that the resulting rules are advisory only and
not legislative? Would you object to any provision which you believe gave the
FTC authority to promulgate rules having the force of law?
Answer: Although this matter is now in adjudication in the courts, pending

a final answer in that forum, it would be our position that FTC rules currently
are advisory only. We do object strenuously to the granting of substantive rule
making power to the Commission because, as we have explained at length in our
testimony, to do so Would be an abnegation by Congress of the power to legislate.

Question 8: If the rule making authority were eliminated and the section 202
authority limited, as indicated above, or eliminated, would you object to a pro-
vision authorizing the Commission (either before or after making a request of
the Justice Department) to go directly into court to enforce its cease and desist
orders?
Answer: No opinion.
Question 9: Do you object to the expansion of subpoena power and delegation

of the authority to issue subpoenas which would be accomplished by the revisionof the Act proposed under section 209 of the bill?
Answer: Yes, it is our opinion that the changes which would be brought aboutby the language of section 209 would result in a considerable expansion of theauthority to issue subpoenas and correspondingly result in a major increase intheir use by the Commission. We do not feel that the Commission should be able

to subpoena witnesses and documentary evidence relating to "any matter underinvestigation." The courts have long looked with jaundiced eyes on "fishingexpeditions." We share this view.
Question 10: If the jurisdiction and powers of the FTC were expanded andincreased as proposed, do you see any need for establishing another consumerprotection agency such as has been proposed under S. 1177 recently introducedby Senators Ribicoff and Javits?
Answer: Absolutely not. We feel that the creation of an independent consumerprotection agency for the purpose of looking over the shoulder of governmentalagencies already in existence represents bad law and bad government. No usefulpurpose can possibly be served nor any justifiable end obtained by superimposingan additional intermediate level of bureaucracy on those government agencieswhich already exist.
With regard to the Administration's "Federal Trade Commission Act Amend-ments of 1971" (S. 1219), we have these comments: We agree with section" 2which would substitute the words "affecting commerce" for "in commerce" insection 5 of the FTC Act and thereby expand the jurisdiction of the Commission.Similarly, we agree with the provisions of section 3 amending section 13 of theFTC Act empowering the Commission to seek preliminary injunctions. We would,however, prefer to see language making it necessary for the Commission to file aformal complaint at the same time it applies for a preliminary injunction on thetheory that, if there is sufficient evidence to substantiate a preliminary injunc-tion, the Commission should be in possession of sufficient evidence upon which tobase a complaint.
We appreciate this additional opportunity for comment on what is an ex-tremely important matter and will be pleased to have this letter incorporatedinto the record of proceedings.

Very truly yours,
RICHARD D. GODOWN,

Associate General Counsel.

NATIONAL ASSOCIATION OF MUSIC MERCHANTS, INC.,
March 18, 1971.Hon. FRANK E. Moss,

Chairman, Subcommittee on Consumers, Senate Commerce Committee, U.S.Senate, Washington, D.C.
DEAR Mn. CHAIRMAN: The National Association of Music Merchants has adirect interest in the warranty legislation, S. 986, under consideration by ourCommittee. NAMM is a national retail trade association representing over 1,200
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retail stores that sell not only pianos and band instruments, but electronic organs,

stereophonic sound equipment and other electronic amplifying equipment.

NAMM supports voluntary warranty and guaranty legislation that establishes

standard definitions for the terms used in warranties, but opposes legisla
tion

that would force manufacturers to give mandatory warranties. We support the

concept of legislation like S. 986 that seeks clear and understandable disclosure

of the protection provided to a customer by a warranty.
As responsible businessmen, our members do not fear legislation requiring

disclosure of the terms and conditions of any warranty that is voluntarily given

by a manufacturer or seller. However, we are opposed to any legislation that

would require manufacturers to warranty the products they produce. Our

customers should not be denied the opportunity to decide for themselves if they

want to purchase a product with a warranty or to purchase a similar product

without a warranty at a lower price. Warranties are a basic element of compe-

tition in the music instrument industry and Congress should not interfere with

the right of the seller to adjust the conditions of his warranty to permit him to

compete most effectively in the marketplace.
Although NAMM supports disclosure, we do have a particular problem that

we would like to call to the attention of the Committee.
As retailers of music instruments, our customers look on us as direct agents

of the manufacturer-warrantor. It is the local music merchant that the customer

turns to for service or repairs if the electronic organ is not working properly or

if the key sticks on the new piano. Our stores have technicians trained to

handle service and repair problems—store technicians who go to the customer's

home to put the instrument into first class condition. Although the manufacturer's

warranty promises the customer that the instrument will perform properly

during the warranty period, the manufacturer does not have its own staff available

to answer these service requests. Instead, he depends upon the retailer to pro-

vide the service to keep the customer happy and help develop the degree of con-

sumer satisfaction that will encourage repeat business for the retailer.

The manufacturer-warrantor not only does not provide the service his war-

ranty promises, in far too many cases the manufacturer does not reimburse the

retail music merchant for performing the service promised by the warranty.

We recognize that S. 986 incorporates a provision ( Section 107) that partially

meets the problem of manufacturer reimbursement to retailers for in-warranty

service work by providing that the warrantor "equitably compensate" his

designated retail representative for performing duties under the warranty. Al-

though this provision establishes the warrantor's responsibility for paying the

retailer for performing in-warranty services, it does not require the manu-

facturer-warrantor to pay the dealer the same amount for warranty repair work

that the dealer charges a customer for the same work when there is no war-

ranty or when the warranty has expired.
Therefore, if Congress is going to enact warranty legislation, we recommend

that Section 107 of S. 986 be amended to require the warrantor to "fully com-

pensate" the retailer or other designated representative who performs service or

repair duties under the manufacturers warranty.
In addition, we recommend that Title II be removed from the warranty bill,

S. 986. If the proposal to give addation authority to the Federal Trade Commis-

sion to clamp down on unfair consumer practices has significant merit, then the

proposal should be the subject of independent legislation and should not be

imposed as a rider on a bill designed to permit consumers to better understand

warranty promises. If Title II does not have merit enough to secure Congres-

sional attention and support as separate legislation, it should not be enacted

at all.
In behalf of music merchants throughout the nation, we urge the Committee

to adopt our recommendations, and we ask you to include our letter in the

record of the hearings of your Committee.
Sincerely,

ROBERT J. McDowELL,
President.
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STATEMENT ON BEHALF OF THE AMERICAN FROZEN FOOD INSTITUTE

CONSUMER PROTECTION WARRANTIES AND FEDERAL TRADE COMMISSION
IMPROVEMENTS ACT

The undersigned Thomas B. House, President of the American Frozen Food
Institute (formerly the National Association of Frozen Food Packers ) , whose
members pack some ninety percent of the national production of frozen vegetables,
fruits, and juices and a large volume of other frozen foods, presents the following
statement in behalf of the Institute and the industry it represents in connection
with S. 986:
This bill is divided into two titles. Title I deals with warranties for consumer

products costing more than $5, and Title II would amend the Federal Trade
Commission Act to broaden its application and to provide the Commission with
extraordinary new legislative and enforcement powers. We have no position on
Title I; we oppose Title II in its present form.

Title II would amend Section 5 of the Federal Trade Commission Act to (a)
extend it to unfair acts that "affect," rather than directly involve, interstate
or foreign commerce; (b) empower the FTC to take "any other action" (i.e.,
other than the familiar cease and desist order, but conceivably including ac-
tion such as public confession of wrongdoing, rescission and restitution) neces-
sary to redress injury caused by an unfair act; (c) authorize the FTC to
initiate civil actions in the U.S. District Courts for civil penalties of not in ex-
cess of $10,000 for violation of any trade rule issued under the proposed amend-
ment to Section 6(g) of the Act; and (d) allow the FTC, as well as the De-
partment of Justice, to recover in civil actions fines of not more than $10,000
(now $5,000) for violation of cease and desist orders.

Additionally, Title II would (a) amend Section 6(g) of the Act to authorize
the FTC to promulgate trade rules defining unfair or deceptive actions or prac-
tices and to provide that the violation of such rules will constitute a violation
of Section 5 of the Act; (b) amend Section 9 of the Act to authorize the FTC,
as well as the Department of Justice, to seek writs of mandamus in U.S. District
Courts to obtain compliance with the provisions of the Act or any trade rule
the FTC may promulgate; (c) amend Section 10 of the Act to allow the FTC,
as well as the Department of Justice, to recover in civil suits the fine of $100
per day for failure to file any annual or special report required by the Act; and
(d) amend Section 12 of the Act to extend it to false advertisements that "af-
fect" interstate or foreign commerce.

Finally, Title II would add a new subsection to Section 13 of the Act em-
powering the FTC to obtain temporary injunctions against violations of Sec-
tion 5 of the Act, including the violation of trade rules issued under the pro-
posed amendment to section 6(g) of the Act. At present, this power only extends
to the dissemination of false advertisements proscribed by Section 12 of the
Act.
The most objectionable features of Title II are that it would authorize the

FTC to issue almost any kind of order it saw fit, empower the FTC to promul-
gate in summary fashion trade rules having the force and effect of law, and
give the FTC a whole new array of enforcement powers. Taken together, the
effect of this would be to change radically the present statutory concept of the
FTC as an administrative agency. The Commission would not only have a
mandate to legislate broadly, but also have authority to act as prosecutor, trial
court, jury, and judge.
We suggest that in its expanding activist role the FTC itself should wel-

come more precise Congressional ground rules than are provided in Title II,
particularly as to the nature of the activities to be proscribed and of equal im-
portance, the type of remedial orders which the FTC can impose. We believe
the present deserved high regard in which the Commission is held by the peo-
ple, business (most people are engaged in business) and the Congress is based
on its facility for moral suasion and its understanding of the need for cer-
tainty in day-to-day affairs. We are apprehensive that the almost unlimited au-
thority granted by Title II will create internal and external problems for the
Commission which will ultimately diminish its effectiveness with the public and
business generally.
Many specific questions could be raised concerning Title II. Perhaps just one

will suffice. Under Title II a new Commission rule might be issued proscribing
conduct "X" theretofore not 'considered unlawful. Also, the remedy sought by the
FTC might be new and novel. Perhaps the remedy would require enforced idle
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plant capacity. As we understand Title II the Commission might Or might not
have held a public hearing on the proScribed conduct, and it would not be required
to make any detailed findings of fact. Is this procedure and any rule or novel
remedy proper? In what community will this enforced idle plant capacity result
in subStantial unemployment with its repercussions on the comMunity? In what
state will this community be located? In what district Will this community be

located?
We !respectfully suggest (that Title II warrants the fullest inquiry by the Sen-

ate as to the necessity for, and the wisdom of, the ckanges that would be wrought
by its passage. Most assuredly, Title II should not be treated as an inconsequen-
tial addendum to the Consumer Warranty Bill in Title I. Title II deserves Careful
scrutiny and Should not be permitted to be hurried to the floor of the Senate
under the guise of "improvements" to the Federal Trade Commission Act.
Thank you for affording us this opportunity to present our views. Should this

Subcommittee desire we would be pleased to prepare several substantive amend-
ments to Title II.

Sincerely,
THOMAS B. HOUSE,

President.
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