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ISSUES AT THE 27TH GENERAL ASSEMBLY OF THE
UNITED NATIONS

WEDNESDAY, SEPTEMBER 27, 1972

House or REPRESENTATIVES,
Coxyrrree oN ForereN AFFATRs,
SUBCOMMITTEE ON INTERNATIONAL
ORGANIZATIONS AND MOVEMENTS,
Washington, D.C.

The subcommittee met at 2 p.m., in room 2200, Rayburn House
Office Building, Hon. Donald M. Fraser (chairman of the subcommit-
tee) presiding.

Mr. Fraser. The meeting of the subcommittee will come to order.

We have indications from several members that they plan to be
here today, but I think, to save time, we will begin the testimony now.

Today, the Subcommittee on International Organizations and
Movements begins hearings on issues at the 27th General Assembly of
the United Nations.

The General Assembly which opened last week has before it an
agenda of some 100 items. Discussion of some of the most important
of these seems most appropriate for this subcommittee at this time,
especially in the light of increasing congressional interest and activity
concerning the role of the United States in the world organization.
The past year has seen active congressional interest and participa-
tion—both on Capitol Hill and in United Nations forums—in such
matters as the Stockholm Conference on Human Environment. the
Seabeds Committee which is preparing for a Law of the Sea Confer-
ence, the change in Chinese representation at the United Nations. and
U.S. contributions to the United Nations development program.

Last November, Congress acted to allow importation of chrome
from Rhodesia in violation of the longstanding U.S. policy of adher-
ence to T.N. economic sanctions against the regime in Salishury. This
past spring, the House voted to unilaterally cut this country’s assessed
contribution to the United Nations to 25 percent of the total T.N,
budget. violating our treaty obligations as a member of the organiza-
tion and countering the efforts of the administration to negotiate a
reduction of the rate of assessment through the legally established
procedures of the United Nations.

All of these issues are still very much alive and will figure promi-
nently in the proceedings of the General Assembly during the coming
weeks. It is important, therefore, for this subcommittee to avail itself
of the opportunity to discuss General Assembly issues with knowl-
edgeable persons at this time in the hope that we will be better in-
formed when the issues are again raised in committee and on the floor
of the House.
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We are most fortunate in having with us, as our first witness, the
Honorable Charles C. Diggs, Jr., of Michigan, a senior member of the
Committee on Foreign Affairs, chairman of the Subcommittee on
Africa, and a member of the U.S. delegation to the 26th General
Assembly last year. :

Appearing after Congressman Diggs will be one of the Nation’s
foremost scholars on international organizations, Prof. David A. Kay
of the University of Wisconsin.

I welcome my colleague here, and I invite him to proceed in any
manner he would like.

STATEMENT OF HON. CHARLES C. DIGGS, JR.,, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. Dicas. Thank you very much, Mr. Chairman.

I wish to compliment your leadership in providing a forum for this
discussion of a subject which I consider to be a most vital aspect of our
foreign relations, U.S. policy and practice at the United Nations.

As you indicated, I was a delegate to the 26th United Nations Gen-
eral Assembly last year as part of our delegation. So, I was able to see
firsthand how this country has relegated to the back burner matters
which many nations of the world consider much more erucial, issues
such as colonialism and minority rule, It certainly reflects on our for-
eign policy in its many aspects.

I do not mean to detract one iota from the significant benefits
accorded from foreign travel. But I wish to emphasize that the posi-
tion of the United States in the regular conduct of foreign policy—
on matters not relating to the more dramatic issues of Soviet-United
States, Sino-United States détente—and in our routine attitude to-
ward many items on the agenda should give cause for deep concern.

But before I take up the subject of our position on substantive
issues, the matter of the functions of the delegation must be con-
fronted, as the inadequacies in this respect compound other deficien-
cies with regard to the U.S. policy at the United Nations.

It is customary each year for two Members of Congress—alter-
nately two from the Senate and two from the House—to serve as
members of the 11.S. delegation to the General Assembly.

I had the distinct pleasure of serving, as I pointed out last year,
together with a distinguished member of this panel, Congressman
Ed Derwinski of Illinois. As you know, such appointments are made
by the President, pursuant to the United Nations Participation Aect,
which provides in section 2(c) :

The President, by and with the advice and consent of the Senate, shall desig-

nate from time to time to attend a specified session or specified sessions of the

General Assembly of the United Nations not to exceed five representatives of
the United States. . . .

The obligations of such delegates with respect to the decisions of
the Executive on voting are spelled out in section 3 of that act, as
follows:

The representatives provided for in section 2 hereof, when representing the
United States in the respective organs and agencies of the United Nations, shall,
at all times, act in accordance with the instructions of the President transmitted
by the Secretary of State unless other means of transmission is directed by the
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President, and such representatives shall, in accordance with such instructions,
cast any and all votes under the Charter of the United Nations.

It is clear, therefore, that the U.S. delegation to the General As-
sembly serves as an instructed delegation. This does not mean, how-
ever, that the members thereon are mere automatons, Nor does it mean
that the Executive’s responsibility with respect to the active partici-
pation of the delegates in the work of the (feneral Assembly and its
committees can be satisfied by courtesy briefings or polite acceptance
of a delegate’s views,

I wish to address this particularly from the standpoint of the con-
gressional members of the delegation.

The separation-of-powers doctrine of our political system causes a
peculiar responsibility to be placed on such members. While such a
delegate is in a position here where he, as part of an instructed dele-
gation, must carry out the decisions of the Executive on voting, as a
Member of the legislative branch himself he bears a further responsi-
bility :

(1) To become fully apprised on issues within his special sphere of
assignment as a delegate ;

(2) To seek full, adequate, and substantive consultation on T.S.
positions on issues of concern arising in this area; and

(3) Where he sincerely believes that the administration position
is disastrous to the U.S. interest, to convey this evaluation and the
reasons therefor to the administration, and thus to seek a review of
this decision,

The congressional delegates, above all, should be afforded the
opportunity for constructive input and consultation, although in the
final analysis the decisions on the 17.S. position are to be made by the
President through the Secretary of State.

In addition to the obligation of the administration to avoid arbi-
trary action with respect to any of the members of the delegation, the
ramifications of the separation-of-powers doctrine must mean that
Members of the Congress are not serving on the delegation as rubber
stamps or messenger boys, but as publicly elected officials seeking to
be meaningful and contributory members of the foreign policy team
on the U.S. delegation to the General Assembly.

Let me underscore: The administration is not “doing us a favor,”
as some would phrase it, by appointing Members of the Congress on
the U.S. delegation to the T_.Tnitué Nations.

Rather, the administration should be seeking not only the educa-
tional and informational benefits, and benefits in understandine of
U.S. foreign policy which acerue to all of those serving on the dele-
gation to the United Nations, but also it should be seeking the input
of elected representatives of the people—an input erhaps especially
useful because of its freedom from any \\‘eﬂ-l‘it‘,ti or bureaucratic view
of a seasoned foreign policy official, and certainly potentially valuable
because of its fresh outlook.

Members of Congress serving at the United Nations and dedicated
to the task of working on the U.S. team at the United Nations on the
formulation of U.N. policy should be accorded consultation, not dic-
tation; flexibility to the extent possible, not rigidity; and serious

rather than polite attention.
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Cables from congressional members of the delegation certainly
should be handled promptly and given meaningful responses.

Serious reservation also arises about the practice of classifying of
cables which respond to messages of the Congressmen where this is
not absolutely necessary. Of course, classification is understandable
where required for national security interests.

But, surely the legerdemain which constituted the answer to my
rotest on the U.S. position that apartheid is not a crime against
yumanity could not have been required by the security interests of the

United States to be classified.

I commend to you the report of Congressman Derwinski, who was
my colleague serving on the delegation to the 26th General Assembly.
In his excellent report, he refers to many problems, including:

(1) His inability in the “intolerable situation” of overcontrol, not-
withstanding two cables to the Secretary of State, to be granted flex-
ibility in carrying out his assignment on the Fifth Committee which
handles T7.N. budget assessments; and

(2) The situation of overcentralization in which the mission did
not even have the State Department position on many agenda items,
and where in others the mission did not receive voting instructions
“until just before the vote was to be recorded.”

Further, Congressman Derwinski stated that in-depth, rather than
perfunctory, briefings should be given members of the delegation,

As is well known, my experience at the United Nations and the
inability to get any kind of consultative process underway, on certain
key questions on which T was the delegate to cast the U.S. votes—
namely, African issues, as a result of my assignment on the Fourth
Committee—constrained me to submit my resignation to the Presi-
dent last December, before the Assembly adjourned sine die.

Perhaps the administration has never really come to grips with the
fallacies of treating congressional delegates as robots. Members of the

delegation, and particularly congressional members, are entitled to,
and should, in the interests of U.S. foreign policy, be given a real
opportunity for meaningful input.

Before passing on to the issues before this General Assembly, I wish
to note that certainly on African issues the U.S. mission, itself, is ex-
tremely handicapped by its inability to weigh in on decisions on U.S.
voting on the U.N. questions. But this may merely reflect a certain
powerlessness of the policy people in the State Department, itself,
before the vast economie, military, and status quo interests evidently
in the saddle on these issues, certainly in the African Bureau, cer-
tainly in any context where they are in competition for judgments
with the European Bureau or the Economic Bureau. '

Much is at stake at the United Nations this session; for the U.S.
position both as a respected leader of the international community
and as a law-abiding Nation is in great peril. F

The first is a general consequence of the setback to T.S. prestige in
the United Nations by the issue of the representation of Taiwan.

The second results from indications we might possibly renege on
our binding financial obligations to the United Nations and, third,
from our record of heing the only member state by law violating the
charter obligations, under article 25, to enforee the Seeurity Council
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chapter VII injunction against the importation of materials from
southern Rhodesia.

It is unfortunately true that Congress initiated and passed section
503 of the Military Procurement Act which was intended by its spon-
sors to be the death knell of the sanctions.

But realism compels us to acknowledge the pivotal position of the
White House both last fall at the time of the passage of that amend-
ment and recently on section 503 of the foreign aid bill; it was per-
fectly obvious that the administration utterly failed to give the signals
which sophisticated people look for to determine its interest in defeat-
mg or I]Elﬂﬁlll}'_" a measure.

And, as Senator McGee, the chairman of the Senate Foreign Rela-
tions Subcommittee on Africa, stated before this subcommittee, and
the Senator, you know, is one of the two congressional members at the
United Nations this fall, the White House did not make the telephone
calls which he believed would have enabled them to nullify the Byrd
amendment’s damage to our international relations.

Further, as the lawsuit, Diggs v. Connally indicates, T believe
that this administration rushed into the implementation of the Byrd
amendment without meticulously examining whether it had recourse
other than the breach of our solemn charter obligations.

Accordingly, the United States must take affirmative and construe-
tive positions during this General Assembly as well as manifest flex-
ibility and a will to consider new policies,

Our willingness to change policy, where we clearly perceive it. to be
in our interest to do so, is demonstrated by a statement attributed to
Ambassador Bush, after the U.S. veto on the recent Security Couneil
resolution on Arab-Tsraeli issues, to the effect that this represents a
new policy on the part of the United States.

It is clear that a mew policy is urgently needed, not only with
respect to terrorism but with respect to longstanding African issues
where the erosion of the U.S. position which started in 1969—
especially in consideration of the fact that Africans represent about
one-third of the entire membership of the United Nations—has
resulted in our casting negative votes on many meaningful resolutions
on human rights, colonialism, and self-determination, as well as un-
compromisingly refusing to negotiate for resolutions which we would
find acceptable.

The New York Times has very aptly summarized the situation:

“The United States is on a collision course with the rest of the world
at the newly convened session of the United Nations General
Assembly.”

The U.S. Government is seen as feeling very disappointed with the
United Nations, for its own reasons, but 1s trying to push through one
or two items in which it has a sectional interest.

On the other hand, the vast majority of the membership see the
United Nations as completely indispensable for a vast range of undra-
matic but essential transactions. They are interested in certain issues,
particularly that of decolonization and human rights where the U.S.
position is seen as almost totally unhelpful, and, in many cases,
obstructive.

The most immediate issue for the United States appears to be that
of terrorism, where the United States has submitted a very hastily

85-380—72 2
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drafted convention, without much foresight as to the natural reac-
tions of the majority of United Nations member states.

As one African delegate remarked in the African group meeting the
other day, “Only a few years ago, T was being called a terrorist.”

The whole issue raises innumerable basic questions about the integ-
rity of the U.S. position, particularly sinee we insist that apartheid
isnot a “crime against humanity.”

If the delegation is lobbying hard for a convention on individual
acts of terrorism, involving very few people, how does it explain its
position on acts of genocide by powerful interests and governments?
Why has the United States not ratified the Genocide Convention and
Why?do we oppose an international tribunal to operate the Conven-
tion ?

The United States has belatedly conceded that liberation movements
are a separate issue. Why do we not support the application of the
Geneva Convention to the combatants, the freedom fighters, as well as
to civilians, in conflicts arising from the struggle for the liberation
and self-determination of the colonial and minority-ruled areas of
Africa. Frankly, some believe the reason is that the United States is
tacitly supporting the minority and colonial governments which apply
terror against the population of southern Africa.

If the United States succeeds in getting through its convention on
terrorism, it may create a positive precedent on all these issues. The
link between “terrorism’ and decolonization is obvious. In particular,
we need to know what position the U.S. delegation will take on item
52 of the General Assembly agenda, “Measures to be taken against
ideologies and practices based on terror or in incitement to racial dis-
crimination or any other form of group hatred.”

Consideration of these human rights issues shows that the United
States is exposing itself to ridicule by advocating a convention to only
cover one small aspect of violence, while vigorously opposing action
on all the others. We can hardly achieve our priority objectives with-
out a flexible approach on other 1ssues.

In the U.N. context, where the confrontation with the minority
southern Africa regimes raises such burning issues, it is on these
questions that concessions will have to be made.

The United States was given an easy victory on the question of with-
drawal of troops from Korea; it is now our turn to be considerate of
other people’s human rights. If we continue with the antomatic bu-
reaucratic predominance of the European over the African issues,
whatever their relative merits, the United States is likely to find itself
on the losing side yet again.

The other general issue is that of the T.S. financial contribution to
the United Nations and its specialized agencies. Here, official policy
has put this country into a very difficult position.

By constant threats to act unilaterally and illegally, as we did with
the International Labor Organization, our approaches on a negotiated
reduction have met with an understandable cynicism. There is no way
that observers of TU.N. affairs can be persuaded that this move is not
a question of the United States, having lost its power to manipulate,
taking its marbles and getting out, partly in a fit of pique at losing the
game on China last year.
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One of the immediate issues is the status of liberation movements.

The Fourth Committee, at the recommendation of the Committee
of 24, seems very likely to seat “certain” liberation movements as
“observers.” The United States would appear very isolated, in the
company of South Africa and Portugal, if it opposes this.

Informal contacts with the United Nations suggests that observers
there see the United States as having abandoned its handsoff policy
toward southern Africa and now are more aggressively pushing
“dialog”™—a code word which other states see as meaning coexistence
with racism.

The only question remaining, according to this view, is whether the
United States will come out more openly against liberation movements
and as opposing the aspirations of the majority for freedom and self-
determination.

What is the U.S. position on the “Portuguese Territories”?

There is a question coming up as to the recognition of the PAIGC,
the effective liberation movement in Guinea-Bissau. The Special
Committee on Decolonization adopted a resolution on April 13, 1972,
affirming that the PAIGC “is the only and authentic representative of
the People of the Territory.”

The question of Uganda is likely to be brought up by Britain, prob-
ably in the Third Committee. Here, the United States should be in a
good position if it admits refugees from Uganda for the same hu-
manitarian reasons that the Czechs and Soviet Jews were welcomed
to thiscountry.

The Namibian issue is. of course, a major topic. There are five items
on the agenda on this question. The illegal occupation of Namibia is
certainly one African issne where the United States has, from the be-
ginning, supported the rights of the people to self-determination and
freedom from repression. It is now incumbent upon the United States
to support constructive moves to implement the decision of the Gen-
eral Assembly Security Council and the advisory opinion of the In-
ternational Court of Justice in accordance with our acceptance of this
position.

At issue will be the appointment of a Commissioner for Namibia,
and what he is going to do; for changes in the Council for Namibia to
make it a group of experts, as in the case of Somalia a few years ago;
and for pressure against South Afriea’s claims to represent Namibia,
in treaties which involve the territory, and investments there.

In view of the frankly high-handed attitude of the U.S. mission
when previously approached by the Council, we might even be in
danger of appearing on the wrong side on this issue, which would/be
very sad since it is the one case where our past southern African rec-
ord can be convineingly defended.

Finally, there is the question of Rhodesia. T can hardly express the

damage done by the U.S. Government’s decision to openly break
sanctions.

The United Kingdom, which used to be publie enemy No. 1 on south-
ern African issues at the United Nations, received an immense amount
of credit for the result of the Pearce Commission; and the United
States, with its open violation of the most important decision ever
taken by the Security Council, became the obvious target for criti-
cism. This situation is likely to get worse instead of better.
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We now have a situation where the United States is constantly
threatening to veto Security Council resolutions in case they single
out our action for attention. There are allegations that we are refusing
to supply information on sanctions-breakers to the Sanctions Com-
mittee, even though Britain has done this for years, and is continuing
to do so. Our sources of information are obviously the same kind as
the British sources.

By making unsubstantiated allegations about other countries’ vio-
lations, the United States is arousing much resentment. The United
States must make every effort to promote reasonable proposals for
strengthening sanctions,

In conclusion, Mr. Chairman, I wish to underscore the importance
of the United Nations to world peace. The realities of our interna-
tional order are based, to a great extent, on the interrelationships of
the big powers with the concomitant neglect of the small nations.

But in our present world situation where a flame ignited in a smaller
state can ignite a larger confrontation, it becomes critically important
that there be some place where the big powers and the smaller nations
can meet: and it is in the United Nations alone where the smaller
nations have the opportunity at least to make the dinosaur open one
eye,

We would tend otherwise not to hear the cries of the millions in the
“Third World,” their eries of hunger, their cries for economic coopera-
tion, their cries for freedom and, even more, their cries of restlessness
and dissatisfaction; we might not heed their suggestions of the ways
in which we can work together toward an international community of
peace and freedom for all.

As the United Nations affords an arena where these voices are
heard, it assumes incalculable importance. It is imperative that the
United States revamp its present policy of indifference to these voices
and that it begin to listen and to negotiate from a position of flexi-
bility toward a resolution of the many pressing issues with which the
United Nations is seized.

Therefore, Mr. Chairman, it is vital that, at the beginning of each
session of the General Assembly, the Congress inquire into both the
substantive and procedural points here raised as to the U.S. position
at the General Assembly on crucial issues and the operation of the
U.S. delegation to the General Assembly, including the role of the
congressional members of that delegation.

I hope that you will address these concerns to the State Department
representatives when they appear before the subcommittee.

Thank vou.

Mr. Fraser. Thank you very much, Congressman Diggs, for a very
provocative and well-considered statement.

It appears that we will have to go to the House Chamber for a vote,
Without objection, we will recess the meeting of the subcommittee for
about 10 or 15 minutes. Then we will return.

( A brief recess was taken.)

Mr. Fraser. The subcommittee will come to order again.

Mr. Diggs, T want to say that T appreciate the comments that von
made, particularly with respect to the U.S. policy on southern A friea.

I would be curious to know the extent to which, within the U.S.
delegation to the General Assembly, issues like that were seriously
and extensively discussed.
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Was there an opportunity to really raise these questions in a mean-
ingful way or were all the directions coming out of Washington ?

Mr. Diges. Directions were coming out of Washington principally.

We were advised in a briefing before the General Assembly opened
last year that we would have an opportunity to express our views,
that our views would be welcomed, and given the impression that no
decisions would be made without some kind of inputs from us, par-
ticularly the congressional delegates, and, whereas our views may not
have been embraced, at least we would have had an opportunity, and
S0 on.

This, in a practical way, was never really implemented. The deci-
sions were being made in Washington. I am not even sure about inputs
from our mission, itself, in New York. I did not get the impression
that they were in a position to turn around any kind of instructions
that came down. Some of these instructions obviously came down from
the White House level because it is quite apparent that southern
African issues, particularly the more sensitive 1ssues, are really han-
dled at the White House level through the National Security Council,
so that instructions go from there to the State Department, so that
in spite of a more enlightened policy or more enlightened view that
might prevail, for example, in the African Burean, the influence that
they have is relatively limited, particularly when they are in compe-
tition with the White House and the European Bureau and the Eco-
nomic Bureau.

3y the time it filters through, it does not even really represent what
I know to be the personal views of some people on the African level.

Mr. Fraser. In you mind, is there a question of the constitutionality
of having Members of Congress serve on U.N. delegations?

It is my recollection that the Constitution bars Members of Con-
gress from holding other offices under the authority of the United
States. I know this issue has risen with respect to holding reserve com-
missions in the military forces,

It seems to me fairly clear as you described it, and you cited that
statutory language, that Members of Congress, when they go there,
are performing a different role than that for which they were elected
to Congress. Apparently they are members of a delegation represent-
ing, both in practice and under the statute, some form of executive
authority.

Mr. DiGes. I think this is an issue that ought to be examined because
there are, I believe, some very serious constitutional questions that are
involved.

I see no reason why service on the United Nations delegation could
not provide the same kind of opportunities, for example, we have here
in the Congress, where we are able to dissent from the majority view ;
we are able to offer supplemental views. :

I do not see how one can take away from the legislative branch their
prerogatives simply by transferring them from Washington to New
York, even in that role, :

Now, I am accompanied this afternoon by the Staff Consultant for
the Subcommittee on A frica. who has spent a considerable amount of
time with the delegation up there. She may have some additional
views on this matter as a result of her own reseq rch.

.
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STATEMENT OF MRS. GOLER BUTCHER, STAFF CONSULTANT, SUB-
COMMITTEE ON AFRICA, COMMITTEE ON FOREIGN AFFAIRS

Mrs. Burcner. I do agree it is a subject which requires much
research.

What does seem clear to us is, as the Congressman stated, that at a
minimum there is an extra duty on the representative, himself, and
therefore some corresponding extra obligation and correlative duty on
the administration with respect to these congressional members in
regard to consultation and to trying to work with them in the expres-
sion of the views which they feel should go into the decisionmaking
process,

I think it is something which has to be researched further.

Mr. Fraser. We will be asking the executive branch for answers to
a number of the questions you raised.

I might add, since I was deeply involved in the problem of the
Rhodesia chrome amendment, that it was perfectly clear to me that
the top levels of the execntive branch were not trying to uphold the
U.N. Charter. It seemed almost as if word had gone out that it was
all right to leave this law on the books that put us in violation of the
U.N. Charter. This I find to be one of the most disappointing ex-
amples in looking at the administration’s attitude toward the United
Nations and our obligations under international law.

Mr. Dices. I think if we are unable to get some clarification of the
role of a Member of Congress in connection with the delegation, some-
thing much more definitive, something that will protect his preroga-
tives, then perhaps we should amend the act to make it strictly an
Executive kind of responsibility.

To fold in Members of Congress who, for example, may have dis-
senting views and are unable to express them except on the outside, to
me is unfair. Of course, I recognize that it is important to have Mem-
bers of Congress have this U.N. experience. We need to broaden the
base of the United Nations’ constituency within the Congress.

There are many Members who have taken this assignment, who
have been tremendously educated by the experience and have had
their views broadened.

In spite of the fact that T dissented from various views on African
questions in particular, T found the experience to he most valuable in
putting into context just where this country of ours stands in the
family of nations.

But the kind of frustrations that beset a Member who is conscien-
tious about his assignment and who may have some dissenting views
may in some sense offset that. For us to have the responsibility to be
part. of a sort of unit rule without being able to express ourselves, in
my view, needs some kind of different approach.

Mr. Fraser. I notice that one of the 1ssues that you expect to come
up at the General Assembly is the certification of black liberation
movements as observers.

Has there been a recommendation to that effect which has already
been formulated by the Committee of 242

Mr. Drces. This has been a relatively standard item.

As the liberation movements grow in their strength, the priority of
such an item gets a great deal more attention than perhaps it has in
the past.




11

The Special Committee on Decolonization did adopt a resolution as
I note on page 8 here, a resolution on April 13, 1972, affirming that
PAIGC is the only and authentic representative of the people of the
territory—that is, of Guinea-Bissau.

This would be the general form in which it would come up.

There is no question that there is at the organization of African-
unity level and at other levels a broadening and growing support for
the liberation movements in the still remaining unliberated areas and
it 1s going to be raised on a list of priorities at the U.N. agenda and
in other international forums.

Mr. Fraser. Would you expect on the basis of your experience at
the United Nations that the African countries will be making a seri-
ous effort to raise the issue of our violating the sanctions against
Rhodesia?

Mr. Dices. It certainly is one of the most talked about subjects at
the United Nations and at the appropriate committee. I have no
special intelligence that it is going to be a pressure. But it is an issue
that affeets the credibility of the United States. It certainly is one of
the most troublesome matters which affects our posture, no question
about it.

Mr. Fraser. Mr. Bingham.

Mr. Binguas. Mr. Chairman, I would just like to compliment our
colleague, Mr. Diggs, on a most interesting statement.

I have no questions.

Mr. Fraser. I want to thank you very much. I think you have helped
set the stage for a meaningful inquiry into this General Assembly
session.

I hope you can join us in our other sessions to the extent that time
permits you to do so.

Mr. Digas. Thank you very much, Mr. Chairman.

Mr. Frasgr. Our next witness is Prof. David A. Kay of the Uni-
versity of Wisconsin-Madison.

STATEMENT OF DAVID A, XAY, ASSOCIATE PROFESSOR OF POLIT-
ICAL SCIENCE, UNIVERSITY OF WISCONSIN-MADISON

Mr. Kay. Thank you, Mr. Chairman.

I have been asked to preview the major issues that will, or should,
come before the current session of the General Assembly.

Before doing this, however, T would like to set before the commit-
tee the perspective from which I view current developments in the
United Nations.

I believe that we must all recognize that in recent years it has be-
come progressively more difficult for even longtime supporters of the
United Nations to make a strong case for support of the organization.

Many of the assumptions on which U.S. support for the United
Nations were based and many of the hopes that we entertained for a
sharing through the United Nations of the burdens of maintaining an
orderly and secure world have not been borne out.

The hopeful signs of international peacekeeping in the 1950’s and
:-:n‘-\l'y 1960’s have failed to mature into a dependable mechanism of
U.N. action,




The Security Council has in the Middle East and Bangladesh—to
mention only two recent cases—seemed more a mirror or even intensi-
fier of international conflicts than a useful device for moderating and
controlling international violence.

Parallel with the growing uncertainty that many of us have ex-
perienced as to the utility of the U.N. role in the political area, we have
had an upsurge in the bilateral readjustments of relations among cold
war antagonists—Moscow and Washington:; Peking and W JH]II]]{_“-
ton; P t!\m;_r and Tokyo; East and West Germany; North and South
Korea.

Many of the things that seemed to be unthinkable in terms of bi-
lateral relations nnl\ 4 years ago are now celebrated faet: The Presi-
dent’s visit to China; Premier Tanaka’s visit to China; the Korean
agreements out of the President’s Moscow trip, announced this week.

Inevitably this readjustment of international relations away from
the abnormal levels of hostility and isolation of the cold war has
tended to diminish—in the short run—our interest in the United
Nations.

This is not the time nor the place for a full examination of this
responsibility and causes for the declining interest and usefulness of
the United Nations in the political sphere.

Part—but only part—is the responsibility of the United States,
both failures of omission and ecommission, the obvious and most
recent ease being our policy with regard to sanctions.

Other States—both large and small—as well as major organs of
the United Nations have played a role in this ¢ ‘hanged assessment.

Probably of even greater llll]mlt‘!nl{‘ is that two of the major seci-
rity questions of the last decade— Vietnam and the Middle East—have
simply not been amenable to the tools available to the international
community or, for that matter, to those available to even the most
powerful States.

The question more important than assigning responsibility for the
seeming decline in the usefulness of the United Nations relates to
what its role in the future should be and how events of the current
session of the General Assembly will affect that evolving role.

I believe that the tide has turned and that the role of the United
Nations as a channel for institutionalized, multilateral political action
in the interest of the norms of a more stable and peaceful world will,
in fact, rapidly grow. This belief is based on more than a recognition
that the United Nations is the best, and maybe the only, available
basis that the international community has for coping with global
problems of survival.

That is a general hope and one which we could have expressed over
the last 15 years.

My assessment of the turning tide is really based on what T believe
to be a general re cognition—now starting to be followed by action
that has developed out of the turmoil and shock of the last decade of
the necessity for immediately developing multilateral ground rules
for dealing with :

I. Spreading terrorism which threatens to overwhelm the very
fabrie of international relations. a

2. A drug problem of international dimensions—both as to sources
of supply and impact.
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3. Population crisis that threatens to make meaningless all economic
development programs.

4. Global environmental problems.

5. The oceans and seabed resources.

6. Dangers of nuclear proliferation.

All these—and more—are global dangers that will require inter-
national action if they are to be dealt with satisfactorily. In all of
these areas, bilateral diplomacy can assist and often must precede U.N.
action, but none of these areas can be handled adequately without
action at the international level.

It is in this context that I think that the current General Assembly
can be an extremely important beginning point.

Of the main issues which are coming before it and which I think
signal this, one can identify three or four. One is terrorism. I think
it 1s extremely interesting that it was the Secretary General that in-
troduced this item before the United Nations, not the United States.

This is both important in terms, I think, of a general recognition
of the importance of the problem, but more important than that, in
terms of the institutional growth and capability of the organization.

The Secretary of State’s treaty proposal of Monday, followed by
what I think is one of the most interesting speeches before the United
Nations by the Foreign Minister of the Soviet Union, Mr. Gromyko
yesterday, in which he not only condemned terrorism in general but
specifically the Palestinian act in Munich.

This is a general problem and I think there is general recognition of
the need to develop institutional norms for dealing with these acts of
violence, quite apart from the root causes.

SCIENCE AND TECHNOLOGY

When we look back on the agenda for the 27th General Assembly,
we will assess it as really being a change in the orientation of the
organization because that agenda, I think, for the first time reflects
the global nature of the problems of science and technology.

In the environment area, the United Nations is coming out of what
I believe to be probably the most successful U.N. Conference ever held
in Stockholm. It has before it 106 recommendations in terms of an
action program, ranging from human settlements to identification
and control of specific pollutants, to setting up an institutional frame-
work for future U.N. action in the environmental area as well as a
declaration.

All of these items will be before the Assembly this year and require
U.N. action to be implemented. i i

I think this is probably the major item in terms of hopeful signs on
the U.N. docket. \

The ocean area represents a real beehive of problems in this area.
The United Nations is facing a decision as to whether to go ahead in
the summer of 1973 with a Conference on the Law of the Sea.

I think a realistic assessment is that the conference may open in
1973 but probably will take 2 or 3 years to finish. The question of what
type of international regime one should have for the sea, the role of
fisheries, the role of exploitation of resources; all of these items are
before the U.N. Assembly. '
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These are major items setting the tone for the way the International
Committee orients itself toward issues that are likely to dominate the
next decade of international relations.

While these are hopeful areas, I think one has to note, as Congress-
man Diggs already has, one exceedingly disturbing area and that is in
the role of sanctions and colonialism.

I think it is quite likely that the United States will find itself con-
demned in a resolution passed by the General Assembly for policy on
Rhodesia sanctions. This is not only regretful because of the issue,
itself, but because of the change in tone and tenor of the U.S. orienta-
tion toward the United Nations.

Over the last decade, the sanction policy is one of the few hopeful
signs that the international committee tried to evolve norms for deal-
ing with peaceful change. I think it is a black mark in terms of U.S.
foreign policy that it was the State that publicly went on record
destroying the U.N.’s nascent attempt at a peaceful change.

It makes it difficult for the United States to deal with a policy like
terrorism, why it is essential that new norms be evolved ; at the same
time our poliey in regard to sanctions is anything but helpful.

On the other hand, the Secretary General’s appointment this week
of his own representative for Namibia is an encouraging sign. It is a
sign of institutional growth in the Secretary’s office, a sign of develop-
ing a norm for peaceful change in the African Continent.

It is the slenderest of hope but the best that community has had for
over 25 years.

Another issue on which the United States finds itself on the wrong
side is the financial question. The U.N. budget in absolute terms is not
large, in terms of w‘mt the United States is used to dealing with on
items of this size.

Yet, the U.S. mission finds itself in the United Nations this year not
knowing whether in fact the U.S. Congress may undermine our posi-
tion with regard to the charter obligations by requiring the United
States to reduce its contribution to the United Nations, to the 25-
percent level before that can be negotiated.

Here again, it is a case of the United States tearing down what small
nascent norms we have for international law assessments.

I think this is exceedingly disturbing in an otherwise hopeful period
of time. It is particularly disturbing when you consider it is coming at
a period when there is a new Secretary General in office: he has tried
to come to grips with this problem more than any past Secretary
(Feneral has come to grips with it. J i

When you had a cut in assessment of from 31.5 to 25 percent after
devaluation of the U.S. dollar, it is an impossible administrative prob-
lem to cope with. It does not allow one to deal with the serious ques-
tion of the efficiency of the U.N. bureaucracy which is a serious issue
that the United States pointed to in the past and needs examination.

There was every sign that the Secretary General was proceeding
with that problem. The United States could not have hoped for any-
one to have done better. We immediately changed the issue to a ground
that is most unfavorable for the United States. i

I think a final and overall point of this Assembly, and one I hope
the subcommittee turns to, is the nature of the U.S. interest and par-
ticipation in the United Nations. We have, for reasons that I think are
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partly understandable, proceeded on the Dbasis of the last
the United Nations as if our major foreign policy object

limit the nature of the damage of what the United Natior
to us.

5 years in
ive was to
15 could do

I think this is deplorable in some respects, it is understandable in

others. Yet it is necessary, if I am right that the tide is tu rning, to set
a new tone for the U.S. participation in the United Nations. That is,
one of constructive participation. It involves areas of size, of tech-
nology, of other issues such as sanctions, of building up the capability
of the Socramry General to deal with these problems.
Yet I do not see today at this Assembly session that the United
States has begun to do that. I think if one looks at the level of the
public members of this delegation, one can say that this is probably
the worst public delegation that the President of the United States
has ever named to the United Nations in terms of quality of officials.
They are not the outstanding citizens we have had participating be-
fore. This is deplorable. It is deplorable because of what it indicates
to us of the nature of the U.S. commitment to the United Nations.

We have not yet seen the constructive signs of the very nature of
the orientation of our foreign policy in terms of constructive partici-
pation in the areas in which there is hope for United Nations
involvement.

That is essentially all I have to say, Mr. Chairman.

Mr. Fraser. Thank you very much. That is a very helpful state-
ment.

Mr. Bingham.

Mr. Bineras. Thank you, Mr. Chairman.

I agree that this is a very thoughtful and very helpful statement,
Professor Kay. I wonder if you have any thoughts at all on what can
be done in the way of procedural changes or changes in voting
arrangements or any other way to restore to the United Nations the
kind of capability in the peacekeeping field that we hope to achieve.

I would certainly agree with you and with other commentators that
there are many areas where the United Nations can be useful and we
should develop those capabilities. That is all to the good.

Are we just going to give up on the peacekeeping aspect or are we
going to look to see whether we can begin to think in terms of some
other ways of proceeding that might be more effective than we have
had up to now? '

Mr. Kay. I do not mean to give up on the peacekeeping area. T agree
with you, it decayed in the late sixties for reasons that T think are
largely understandable. T think some of those conditions have starteds
to change.

I think the readjustment of cold w
Soviets, United States-China, North
West Germany—is, in f
in this area.

I believe a United Nations in which you have larger participation
of states—European security problems, for example, to believe you
can deal with them without East and West Germany participating is
idiotic.

The United N
Germ

ar_hostility—United States-
) and South Korea, East and
act, liable to open up opportunities for action

ations in the next few years is likely to have both
anys as members, perhaps North and South Korea, in the same
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period of time. T think in that period of time with that membership
one can hope once again, as well as with the Secretariat if it is allowed
to build itself back up again. The Secretariat has deteriorated in the
last 5 years in terms of competence. It is not coming up with any
SucCesses.

There are signs that the present Secretary General was trying to
renew the capability to do that.

Peacekeeping operations in the past have never been a matter of
voting. They have been a matter of leadership at the top supported by
governments such as our own. For the past 5 years both of those ele-
ments have tended to decay. We have not supported the organization
in ways that would be helpful in this area. nor has the organization
itself and major elements acted in ways that would encourage govern-
ments such as our own to support it.

I think those are starting to change. Those are the basic conditions
that would lead to new peacekeeping operations rather than new for-
mal bureaucratic arrangements.

Mr. Bixeuam. I would agree that certainly the Office of the
Secretary General ought to be strengthened and that there is greaf
potential here that earlier Secretary Generals did understand and bry
to use, and hopefully Mr. Waldheim will.

But to your knowledge has anybody been thinking about some way of
using third party techniques that might not involve the Secretariat
but would involve member states that were not directly involved in a
dispute ?

What T am thinking of is akin to the type of thing we have had in
the past, that in the United Nations in early days at least was very
successful—a committee of experts. Perhaps in the security field also,
if we can develop committees of genunine experts who were really not
involved in a particular dispute, this might be a contribution that has
not really been explored.

The absurdity of the Security Council trying to cope with the prob-
lem of the Middle East, where you have half the members that don’t
recognize the State of TIsrael, is patent, it is harmful to the United
Nations. It is not going to be accepted by Israel or Israel’s friends. We
should not attempt it.

That is the kind of situation where possibly, if we could get together
three or four or five states or individuals from parts of the world that
are completely uninvolved, and use them as mediators. arbitrators.
what have you, the whole range of third party techniques in the settle-
ment of disputes, this might be a direction in which we might move.

Mr. Kay. I quite agree it is an important area. T think there has
started to be some general recognition of this, Security Councils very
often in handling international disputes at best just mirror inter-
national conflicts, very often intensify international conflicts, although
they are the two most difficult cases T'ean probably imagine. the Middle
East and Namibia cases, starting with the Waldheim mission. T think
that is a small step toward that way.

You are right, it is necessary to explore means of conflict settle-
ment that do not exacerbate the dispute. Very often the U.N. procedure
has done that. That accounts to a large extent for the loss of prestige
in this area.
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There are some interesting lessons from the domestic dispute settle-
ments where one attempts to avoid exactly what the Security Council
Institutionalizes, bringing the parties together and fighting it in public.
A labor arbitrator would never do that unless he wanted to prolong
the dispute and perhaps his fee. i

I think there are some hopeful signs in this area.

Mr. Bixamaa. Thank you. '

Mzr. Fraser. Mr. Dellums.

Mr. Derroms. Thank you, Mr. Chairman.

I was sorry I was not able to be here when the gentleman began his
presentation. I do have only one question of you, however. F

There will probably be efforts in the near future by African coun-
tries at the General Assembly to have black liberation movements ac-
credited to the United Nations as observers. I would like to know
from you: What position do you think the United States should take
in this matter?

Mr. Kav. I think you are quite right, this is likely to happen at this
session. It is amazing in some ways that it has not happened earlier.
The practice on how one accredits observer nations to the United Na-
tions is one of the United Nation’s least codified portions of law. It is
a haphazard method which we very often interpret to our limited ad-
vantage. That is why you had a West German observer at the United
Nations and not an Bast German observer, at least in part.

I would hope that the United States would take a position which I
think is the only one that is morally as well as intellectually defensible,
that we are interested in people expressing their views in political
forums; that if anything, is the American way.

Excluding people from political participation is not likely to lead to
any settlement of a dispute. There are obvious problems involved in
selection of observers, favoring one group over another. but I think the
way is to open it to allow anyone, and let the U.N. worry, itself,
about the problem of how observers are allowed to participate in U.N.
proceedings.

I think the United States itself should encourage the United Nations
to open the forum of political participation in this area.

Mr. Devroms. I thank the gentleman.

I yield back the balance of my time, Mr. Chairman.

Mr. Fraser. I was struck by your general historical overview of the
United Nations and the changes that are taking place in the world. In
some ways, the growth of détente and the lessening of cold war tensions
restores the international environment to something closer to that
which prevailed when the United Nations was born, just before the
cold war began in the late forties.

One would think, at least perhaps uncritically, that perhaps the
United Nations will be able to function more effectively if we do get
back to a situation similar to the one at that time; that is, the absence
of major world power blocs, the deep ideological cleavages—although
even détente does not eliminate those differences, it simply lessens ten-
sions. I suppose those differences would still be reflected in many of the
T.N. decisions.

Mr. Kay. The point T was attempting to make is that we have been
going for the last 5 years or longer through a period of transition that
18 different. The United Nations was highest in terms of public prestige
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and political precedence in the United States when it was a useful
Instrument in cold war days.

We went through a period of time, because of the changing composi-

tion of the United Nations, changing in interest of its members and
more adequate representation of the other side on the United Nations.
it was no longer useful, it was adrift.

I do not think détente by itself—in fact, I would argue that the ini-
tial first blush of détente is the view that you have drawn of new bi-
lateral relationships—the United States and China, the United States
and the Soviet Union. That has detracted in the last 5 years, a lot of
U.S. interest and T.S. foreign policy has been in détente. Now we are
emerging in a more mature period when we have discovered that the
problems of détente, many of the problems we face with the Soviets
or Chinese cannot be adequately dealt with bilaterally. Improved bi-
lateral relations are necessary.

Often they must precede multilateral contact. Tf they are to flower
into full meaning, most of these require international action of other
states participating. This is closer to the TTnited Nations of at least the
charter, if not of the initial years of the forties.

I think this means there is a new opportunity here if we seize it. T
think one is likely to see, as we move further and further ahead. the
implications of détente in some areas of the environment, science. and
technology, and peacekeeping.

It really means that we do not want to poison bilateral relations. or
to come full circle, for fulfillment they require multilateral action.

Mr. Fraser. To what extent have von followed the development of
the “terrorism® issue as it has unfolded in recent davys?

Mr. Kay. T guess T have spent 5 of the last 7 or 8 days in New York,
and inevitably T have watched that. T think terrorism as an issue is
genuine. I think the fact it was raised by the Secretary General, that
you had yesterday a Soviet Foreign Minister speaking to the issue, in-
dicates that it is larger than the Soviets.

In all cases, including the Secretary of State’s speech there, one has
to disassociate how he might feel abont legitimate problem areas, po-
litical causes behind these issues, from the eriminality of the acts
themselves.

One can feel various ways on the Middle East dispute. on sonthern
African issues, or any other issue, East Germans fleeing to the West.
but the criminal acts themselves are acts that have to be regulated if
the basic norms of international society are to be maintained.

This is a genuine feeling. I think it is an example of where the
United Nations is useful. T think nunfortunately the United States has
lost much of the impact we might have had in that area beeanse of our
policy with regard to sanctions. People are making the connection
that, “Look, we feel very strongly about terrorism but we don’t seem
to feel very strongly about solving the basic causes underlying this.” T
think it is regrettable that the United States is in this position.

Mr. Fraser. I suppose when we nropose an international convention
in which nations will be bound to do certain things, when we have just
demonstrated that for our own convenience we don’t care ahout inter-

national obligations, it does weaken our standing in the effort to de-
velop a new system.
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Mvr. Kay. I think that is right. T think that is one very useful fune-
tion that this committee has in holding the administration’s feet to
the fire, of drawing logical connections that everyone else will.

I applaud very much Congressman Diggs’ suggestion that these
become annual. T suggest in terms of my experience at the mission in
1967 and 1968 these would be more meaningful if they were held
earlier in the year.

Hearings like this during the late summer in which these ideas
are being formulated in the administration, are probably more mean-
ingful than at this late date when you get sucked up into the inter-
national diplomacy, and in New York it is difficult to pull apart and
look at the issues.

That is exactly the type of issues on which the Congress should
hold the administration’s feet to the fire. These have real importance
in terms of growth of the institution itself, just like the connections
with our pesition on finances and our position of wanting the Secre-
tary General to evolve as a stronger institution are being drawn, yet
we are doing nothing to help.

Mr. Fraser. You suggested in effect that the action taken on our
dues in the United Nations is undercutting the Secretary General.
I am not sure I understand the relation, other than that he will get
less money.

Mr. Kay. As bureaucracy has developed in the last 15 years, it
has grown in a haphazard manner. The Secretary General, if he is
going to develop a strong capability, could get hold of it. Mr. Wald-
heim dealt exactly with this issue. At the same time, to come in and
to tell an individual that you are going to throw him into a cash erisis
of cutting his budget 15 percent regardless of whether he is trying
to take hold, is not exceedingly helpful, particularly if you are doing
it in the manner in which you have.

In looking at the financial item, the principle itself of a smaller
U.S. assessment is one that I could take either side on and, I think,
argue effectively. But to say, as we may be in the position of saying
after we know what the conference committee does, that we are going
to cut it to 25 percent regardless of the U.N. treaty procedure we
have signed, that we have agreed to, that we have held others respon-
sible for agreeing to in the past, to do this without regard to the
norms of international law, just as we have on sanctions in the past,
I think is defeating the very growth of the institutional capability of
the Office of the §ecretary (ﬂnem] or the United Nations.

I think you can separate this quite distinctly from how you may
feel about the idea of a smaller U.S. contribution. The timing and
method by which we have done it is open to condemnation, quite
apart from how you feel on the 25 percent.

Mr. Fraser. You made some 1':1&101' strong statements about the pub-
lic members on our General Assembly delegation. I gather that this
1s in part a difficult thing to quantify. You have to look at people and
their background and see if on the face of it they appear to be quali-
fied. Do you find a marked difference this year ?

Mr. Kay. T think there is a clear, marked difference. You find on
this delegation, for example, the only member I know of in the history
of the U.S. delegation which the Senate previously refused to con-
firm because of senatorial prerogative.
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Before, you have had leading public opimion makers, people whose
names would be generally recognized by those people concerned with
either foreign policy or other significant areas. This time, you have
people—and this is really separate from their worth as individuals,
which I ean neither quantify nor judge—who in terms of signifying
the U.S, interest in the U.N. simply ave not broadly recognized, need-
less to say. not internationally, but not domestically.

I have had a number of people comment to me that they had not
seen the story in the Times. The Times traditionally runs the names
in September. They had not seen them because they had been so un-
remarkable. The story was there but the names did not catch anyone’s
attention.

This is a serious problem. I think it is one to which the committee
could usefully turn its purpose. For example, as brought up by Con-
gressman Diges’ testimony in terms of consultation, T think it is a near
scandal, the fact that public members are appointed the second and
sometimes the third week in September, once the fourth week in Sep-
tember, and are expected to step in the very diflicult shoes of nego-
tiating in New York.

These are individuals who should be called in in the early summer,
just as I would suggest the committee should perform its work in the
summer if they are going to meaningfully participate. That is sepa-
rate from the quality of the individuals. I do think this is a marked
deterioration in the delegation.

Mr. Fraser. Mr, Dellums, do you have any further questions?

Mr. Decnoms. No, Mr. Chairman.

Mr, Fraser. I want to thank you very much. This has been very
helpful. We are going to be talking to the administration tomorrow
and we will pursue these same questions.

The subcommittee will stand adjourned.

(Whereupon, at 3:45 p.m., the subcommittee adjourned.)




APPENDIXES

APPENDIX A

ArprornTmENT oF MeMmBERS oF Concress To Serve as U.S.
DerLEGaTES TO INTERNATIONAL MEETINGS

The following is an excerpt from “The Senate Role in Foreign Affairs Appoint-
ments” prepared for the use of the Senate Committee on Foreign Relations by
the Foreign Affairs Division of the Congressional Research Service, Library of
Congress, 1971. The publication is subtitled “A study of the provisions of the
Constitution and law requiring confirmation of nominations in the foreign rela-
tions field.”

Some of the debate over the constitutionality of the appointment of Members
of Congress as delegates in international negotiations has centered on whether
such appointments were precluded by article I, section 6, of the Constitution.
It provides: “No Senator or Representative shall, during the time for which he
is elected, be appointed to any civil office under the authority of the United
States, which shall have been created, or the emoluments whereof shall have
been increased, during such time, * * *"

The appointment of a Member of Congress to a negotiating commission has
been justified on the ground that such a commission was not such an office. This
justification, however, has also contributed to allowing the President to appoint
other negotiators without referring their nominations to the Senate on the
ground that they too were not officers.

The wording of the United Nations Participation Act of 1945 was devised to
meet this problem. Then Under Secretary of State Dean Acheson pointed out in
testimony on the act that if the requirement of Senate confirmation for repre-
sentatives at the United Nations General Assembly, which had been added by
the Senate to the original bill, constituted the creation of a civil office or if the
addition of a salary constituted an increase in the emolument of the civil office
so created, then the Constitution would prohibit any then current Member of
Congress from being appointed as a delegate during his current term.’ In the
final legislation as enacted (Public Law 79-2064), the addition of a salary was
worded “not to exceed” so that the executive could determine the salary at
zero, and a specific exemption from compensation for any Member of Congress
serving was added. Subsequent amendments to the act have retained both the
provision on compensation and the exemption from salary for Members of Con-
gress serving as delegates to the General Assembly.

A more basic question presented by the appointment of Members of Congress
as delegates in international negotiations, a situation which puts them in the
position of receiving instructions from the President, is occasioned by the doc-
trine of separation of powers. Concern over this possibility has existed regard-
less of whether such appointments have been confirmed by the Senate.

The congressional members of the delegation to the United Nations General
Assembly are subject to confirmation, but several such members have pointed
out the existence of a constitutional problem.

Senator Vandenberg described the problem as follows:

“# % * T am increasingly impressed with the difficulties confronted by ‘con-
gressional’ representatives because of their dual capacity. Of course it will al-
ways be true that a man cannot serve two masters. Yet that is precisely what I
undertake to do—for example—when I, as a Senator, sit in the General Assembly
as a delegate. I am helping to make decisions for the United Nations which must
pass in review before the American Congress. Having participated in the United
Nations in helping to make the decisions, I am not a ‘free agent’ when I return
to the Senate to function in my ‘congressional’ capacity, Indeed, it ecould be a
most embarrassing and difficult situation in the event that I did not approve of

17.8, Congress, House, Committee on Forelgn Affairs, “Hearlngs on Particlpation by
the United States In the United Nations Organization,” Dec. 7, 1945, p. 9.
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some decision made by the United Nations. I should dislike to oppose in Congress
anything to which I had given my consent (if only by reluctant acquiescence)
in the United Nations.”

[Vandenberg pointed out to Mrs. Roosevelt that U.N. delegates were not “free
agents,” that by the very commissions which they held they rightfully voted as
instructed by the President, and with possibly a subsequent moral obligation to
defend this position in Congress. The question, Vandenberg surmised, went to the
heart of the traditional “checks and balances” American governmental system.
At the same time he urged continuity in American representation at the General
Assembly * * *]° .

Subsequent member-delegates have pointed out in their reports that the situ-
ation could be a souree of embarrassment to n Member of Congress serving as a
U.N. delegate if the Member were asked to take a position as a U.N. delegate
in direct opposition to his personal convictions or that of the majority of his
constituents, or that it could be a source of embarrassment to the executive
branch if the Member of Congress were to voice his opposition upon resuming his
legislative responsibilities or refuse a particular assignment while serving.

One instance in which a congressional delegate disagreed with the instruetions
he received from Washington occurred in 1960 when Senator Wayne Morse was
assigned to represent the United States on the Fourth, or Trusteeship, Commit-
tee which had jurisdiction over colonial gquestions. In his subsequent report on
that session, Senator Morse cited several instances in which the United States
vote was cast confrary to the way he believed the United States shomld vote
and the views he expressed in debate in the United Nations. He reported, for
example :

“Another sorry example of United States alignment on the wrong side of a
colonial issue was the final United States vote of abstention on the South West
Africa resolution. The United States delegation had mo choice in the matter,
because the vote was dictated by instructions from the State Department. Here
again, if the United States delegation to the United Nations had been allowed to
follow its own best judgment based upen the best interests of the United Staes,
as they developed in the course of the debate at the United Nations, the delega-
tion would have voted in favor of the resolution.”

Again, too, the opening speech T made on behalf of the United States was full
of sympathy for the general welfare of the inhabitants of South West Africa. But
as we got down fo specifics, the State Department edged away.?

A defense of the congressional delegate’s right to assume a position of opposi-
tion on the resumption of his legislative duties was expressed in one report:
“Members of Congress who serve on delegations, of course, do not cease to be
independent legislators except in the discharge of the specific assignment en-
trusted to them by the President and only for the duration of that assignment.
It is not impossible, therefore, that congressional members of a delegation may
assume a different position on any given issue when they cease to act as agents
of the President and resume their legislative functions. It is essential that the
executive branch understand fully this possibility, particnlarly in requesting
congressional members of delegations to represent the United States and to
maintain official positions at the United Nations on questions which may sub-
sequently involve appropriations or other acts of the Congress.

“Members of Congress have independent responsibilities to their constituents,
which cannot in any way be compromised by service at the United Nations,
We stress this point because we believe the practiee of ineluding Members of Con-
gress on U.8. delegations is a desirable one. Tt is one which we should like to
see continued, provided. of eourse, that it remains consonant with the coneept of
separation of powers within our Government.” *

Varionus alternative approaches to this problem exist. A Membher of Congress
who feels he would he unable to reconcile the role of agent of the Executive
within the United Nafions with his legislative reaponsibilities is free to decline
appointments as a United Nations delegate. Members who aecept appointment

*Vandenhere, Arvthur H., Jr.. *
Honehton Mifflin Co.. 1952, 1. 330,

1The TUnited States in the United Nations: 1960—A torning Polnt. Supplementary
Report to the Committee on Forelgn Relations, United States Senate, by Senator Wayne
Morse. Committes Print, 87th Congress, 1st sess. February 19681, p. 12

1T0.8. Congress, Senate, Committee on Forelen Relations, “Observations on the TUnited
Natlons." Report of Senator Bourke B. Hickenlooper and Senator Mike Mansfield, 8. Doe.
26, 86th Cong., 1st sess.,, Washington, U.8. Government Printing Office, 1959, pp. 5-6.
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as delegates to international meetings might insist that they have complete free-
dom of action rather than acting under instructions from the President. Senator
Vandenberg made his service on the San Francisco Conference delegation con-
ditional upon retaining his freedom of action ® and according to Senator Connally,
President Roosevelt met with the delegation on March 23, 1945, and asked that
they work within the framework of the Dumbarton Oaks proposals but other-
wise, “I want yon to have complete freedom of action to make your own de-
cigions.” * As another alternative Members of Congress could attend international
meetings as observers or advisers rather than as members of the delegation.

In conclusion, it might be pointed out that inviting congressional participation
in international negotiating bodies appears to have developed as one method of
promoting congressional support of international organizations and conferences
and any agreements which might result from them. Whether it should be con-
tinued depends on an assessment of whether it is the best method for achieving
this purpose at the present time or whether it should be supplanted by other
forms of consultation between the executive and legislative branches.

51\':;mienburg. Arthur H., Jr., “The Private Papers of Senator Vandenberg, op. cit.,
p. 154.

® Connally, Thomas Terry, "My Name i1s Tom Connally,” New York, Thomas ¥. Crowell
Co., 1954, p. 266,




APPENDIX B

Memoranpum Froym CoNGrEssMAN Di6Gs TO SECRETARY (GENERAL
Warpaenr CoNCERNING THE QUESTION OF NAMIBIA

JuLy 28, 1972,
To: United Nations Secretary-General Dr. Kurt Waldheim,
From: Congressman Charles C. Diggs, Jr., Chairman, Foreign Affairs Subcom-
mittee on Africa, United States House of Representatives.
Subject : An assessment of your report on the Implementation of Security Coun-
cil Resolution 309 (1972) concerning the question of Namibia.

I have decided to make a particular effort to convey to you my Concern over
the possible consequences of continuing the dialogue with South Afriea, as you
have suggested to the Security Council, since it seems to me one of the erncial
decisions on African affairs to be taken by the international ecommunity. As
Chairman of the Subcommittee on Africa of the Honse of Representatives, T am
voicing my concern as someone deeply involved in the promotion of African
rights and fundamental freedoms.

My concern over this issue arises from the following factors:

1. What the dialogue was designed to achieve

I see no reason for continuing consultations which have been offered to South
Africa as a “last chance,” during which they conceded literally nothing. There
has been no evidence in the report that South Afriea is acting in good faith. On
the contrary, it has refused to accept any United Nations resolutions, which it is
bhound to observe under the Charter of the United Nations. South Africa has re-
fused to recognize the right of self-determination in accordance with the United
Nations definition of that concept. It has even refused to accept resolution 309.
The Group of Three nominated by the Security Council to consult with you on
these contacts stated in their aide-memoire:

“As an initial step the Government of South Afriea should inform the Secre-
tary-General of its acceptance of resolution 309 (1972) so as to enable further
efforts on its basis.”

This primary condition has not been met, and further efforts should therefore
be diseontinued.

Resolution 309 specified consultations “with all parties concerned.” South
Afriea is not legally a party concerned, except in negotiating a time-table for
withdrawal, although it has an obvious political interest. The Group of Three,
in paragraph 7 of the Aide Memoire, specified in particular that it considers
South Afriea, the Council for Namibia, the Ad Hoe Subcommittee of the Security
Couneil and representatives of political organizations of the people of Namibia
as “parties concerned.” Yet, the report concentrates on the talks with Sonuth
Africa, fo the virtual exclusion of the other parties concerned, especially the T7.N.
Council for Namibia, which was set up by the General Assembly to administer the
affairs of the territory. This concentration on South Afriea sets an unfortunate
precedent, and the suggested appointment of a special representative, who will
deal mainly with South Afriea, would appear to suggest that the imbalance
would not be corrected.

2. What the dialogue tends to do in practice

By dealing with South Africa. the United Nations would be tending to ae-
cept its presence in Namibia, whieh the International Court of Justice, in its
Advisory Opinion of 31 June, 1971, declared an illegal ocennation.

The United Nations Council for Namibia would, in effect, be put into a kind
of limbo for the duration of the dialogne.,

With regard to the terms of referen~e, appointmert and activities of the pra-
posed special representative, South Africa would he given the authority to
dictate terms, and nt any point fo veto the appointment or refuse access to
Namibia. This threat conld be used to deter any effort to put pressure on Sonth
Africa to withdraw,

This deference to South Africa and seeming recognition of its authority with
continned dialogne along the lines of Sonth Africa’s policy—which is in practice
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to annex Namibia by a gradual process and subject it to policy decided in Pre-
toria—would tend to erode the international community's efforts, consistent with
the legal position, as set forth in the relevant United Nations resolutions and the
Advisory Opinion, to bring self-determination and independence to the people
of Namibia.

3. What the dialogue does not achicve

During the six months of negotiations, South Africa has given no evidence
of good faith, It continues to maintain its own concept of the framework of
dialogue, which is the same as that which applied to the visit of Mr. Dag Ham-
marskjold in 1961. The Advisory Opinion has since shown that approach to be
inconsistent with the present international legal position.

If the extension of the dialogue is conducted in a way similar to that of the
last six months, it is in effect giving South Africa carte blanche to continue
its policy of moving towards final annexation of Namibia. The situation is very
similar to the operation of the appeasement policy in Europe, which allowed
Nazi Germany to move towards the anscliluss with Austria without any effective
protest being made.

Quite apart from the obligation on South Africa to withdraw its administra-
tion, it has a further obligation, while it maintains its oceupation administration,
to do nothing that would deny basic human rights and fundamental freedoms to
the people of Namibia. In the last six months, we have seen: emergency legisla-
tion, giving South Africa total control outside the rule of law over Ovamboland,
the emergency proclamation having been issued on 4 February, the final day
of the Security Counecil meeting in Addis Ababa which passed resolutions 309 and
310; there have been over two hundred people detained without trial ; freedom
of worship has been violated, particularly by the expulsion of Bishop Winter
and his staff; freedom of movement and access for foreign observers sharply
curtailed; the “Bantustan’” policy pushed through on an urgent basis: and
the Acting President of SWAI'O banned.

The system of apartheid is being enforced, with restrictions, limitations, and
even territorial segregation on the basis of race; the International Court of
Justice declared that detailed fact-finding was unnecessary, sinee the very
prineciple of apartheid is in “flagrant violation of the purposes and principles of
the Charter.” The Namibians continue to be denied freedom of movement, res-
idence, employment and the whole panoply of rights recognized as fundamental
by the Universal Declaration of Human Rights.

Thus the dialogne has not achieved any ameloriation in the conditions in
Namibia. Rather, since its inception, their situation has worsened. Thus any
assessment that the dialogue represents an advance fails to take cognizance
of the human elements involving the people of Namibia.

4, The significance of this for the United Nationg itself

If there is any suggestion of compromising the decisions of the United Na-
tions in order to reach agreement with South Africa, this would put into ques-
tion the whole prineiple of United Nations decisions, and the Charter obliga-
tion on States to observe collective decisions.

Namibia has been an issue for the international community for over fifty
vears, and the present position has been arrived at over decades of struggle
and sacrifice, especially by the Namibians themselves, in order to achieve their
independence and enjoyment of human rights. To compromise the position now,
following the important General Assembly and Security Couneil resolutions and
the Advisory Opinion of the International Court of Justice, wounld be to sur-
render to South African intransigence at a point where there is a sound basis
for concerted international pressure on South Africa to withdraw its occupation
from Namibia.

While negotiations under resolution 309 have been carried out intensively,
implementation of the other resolution, No. 310, has been extremely disappoint-
ing. It would have been more reassuring to see equal effort being devoted to
pressuring member-States to implement this resolution, which ealls for all States
to ensure that companies of their nationality operating in Namibia apply the
principles of the Universal Declaration of Human Rights in their employment
practices.

A further erucial point is timing. Following the International Court’'s Opinion,
the general strike in Namibia, and the widespread international interest aroused
by the strike, as expressed in the Namibia International Conference in Brussels
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in May 1972, there is the danger that momentum and interest will be dissipated
by further dialogue, and purposeful discussion of pressure confused and de-
flected. Proper General Assembly consideration could be deferred until the very
end of the XXVIIth Session, too late for a full debate and proper consultations :
that will in effect mean a further year’s delay.

For all these reasons, I am extremely concerned at the suggestion of further
dialogue. I am fully aware that I have no official standing with respect to this
matter; but, because of my longstanding interest in African affairs I feel com-
pelled to state my concern.

As an alternative, I would urge both the expeditions appointment of a United
Nations Commissioner for Namibia and the implementation of Security Couneil
Resolution 310, a companion resolution to Security Council Resolution 309, In
particular, I would call your attention to paragraph 5 of this resolution 310:

“Calls upon all States whose nationals and corporations are operating in
Namibia notwithstanding the relevant provisions of Security Council Resolu-
tion 283 (1970) to use all available means to ensure that such nations and
corporations conform in their policies of hiring Namibian workers to the basic
provisions of the Universal Declaration of Human Rights.”

However, if the Security Council decides that the dialogue must proceed there
should at least be certain preconditions for any further contact with South
Africa. First, there must be a clearer, more emphatic recognition that the pur-
pose is to negotiate the transfer of governmental power to the people of Namibia
or to the United Nations as Trustee. Second, South Africa must restore the basic
human rights of the people of Namibia.

Through this memorandum, I wish to make the record clear that, based on the
experiences of the past six months, gince the passage of SC Res. 309, I do not
expect any meaningful change from the dialogue as proposed. Perhaps, this is a
tactic that must be exercised to broaden the base of support in the international
community to assist in the liberation of Namibia. But, in my view, those member-
States who require this kind of tactic and those who have contended that the
initiatives by African states have been strident, uncompromising, and unpro-
ductive, namely the United States, the United Kingdom and France, ought to
hang their heads in shame., Can it really be assumed that these States will, if

this initiative does not result in actual arrangements during this period for
South Africa's withdrawal and Namibian independence, support a Chapter VII
finding and appropriate action under Article 417

I think it is quite obvious that those States who need to be satisfied with this
type of ploy are those who are more interested in political advancement with
South Africa than concerned with the human rights that are involved.

O
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