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TAX CONVENTIONS WITH BELGIUM, FINLAND, TRIN I­DAD AND TOBAGO, AND THE NETHERLANDS
TU ESDA Y, OCTOBER 6, 1970

United States Senate, 
Committee on Foreign Relations,

IFashing ton, D.G.
The committee met, pursu ant  to notice, at  10:45 a.m., in room 4221, 

New Senate Office Building, Senator  Fr ank Church presiding.
Pre sen t: Senators Church, Case, Williams, and Javits .

O PE N IN G  ST A TEM EN T

Senator C iiurcii. The committee is meeting th is morning  to receive 
testimony on the income ta x conventions between the United States  
and Belgium, Finl and, Trinidad and Tobago, and the estate tax  con­
vention with the  Netherlands.

Our first witness is Mr. Edwin S. Cohen, Assistant Secretary for 
Tax Policy, Treasury Department. He will be followed by Mr. L. N. 
Woodworth, Chief of Staff, Jo int Committee on Internal Revenue 
Taxation.

Mr. Cohen, I  believe you have a p repared statement. If  you would 
like to summarize th at statement, we would be glad to place the entire 
text in the  record.

STATEMENT OE HON. EDW IN S. COHEN, ASSISTANT SECRETARY
OF THE TREASURY FOR TAX POLICY; ACCOMPANIED BY NATHAN
N. GORDON, DIRECTOR, OFFICE OF INTERNATION AL TAX AF ­
FAIR S, OFFICE OF TAX ANALYSIS, AND ROBERT COLE, SPECIAL
ASSISTANT FOR INTERNATIONAL TAX AFF AIRS

Mr. Coiien. Thank you, Senator Church.
It  is a great pleasure for me to have this opportun ity to te stify before 

the committee for the first time since I  assumed the office, and I am 
happy to review with you these four tax conventions which the Pres i­
dent has t ransm itted to the Senate for its advice and consent.

The four conventions were transmit ted by the Pres iden t, and we 
have submitted  fo r the record also a b rief exchange of le tters  with the  
Prime  Minister of Trin idad  and Tobago. We have also submitted 
today for the record four  extensive technical explanations  of these 
conventions, and I would also submit a prepa red statement which I 
have about the four conventions.

(The information refer red to appears  on pp. 55, 56-118, and 23.)
If  I may, rather  than read the statement at this  time, I will sum­

marize briefly some of the highlights  of these conventions.
(D
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TA X TR EA TI ES  AT  PR ESE NT

We have at the present time some 20 income tax treaties  with foreign 
countries and about a dozen estate tax treaties, and we consider that 
these are quite impor tant for the purpose of preventing double taxa­
tion by two or more countries of income and estates, and by eliminat­
ing this double taxation  we remove fiscal barrie rs to interna tional  
trade and investment.

We produce in the cases where we would otherwise have double 
taxation a fai r division of the total revenue between the two coun­
tries concerned, and of considerable importance is the fact  th at when 
we have these treaties we have provisions for exchange of inform a­
tion between the tax authori ties of the two countries in order to p re­
vent internat ional fiscal evasion.

T II E  N ETHERLANDS TR EA TY

The Netherlands Treaty, which is an estate tax treaty, is the first 
such t rea ty that we have had with the Netherlands. I t is somewhat 
new in form as contrasted with our some dozen previous estate tax 
treaties. It  follows the model of the dra ft OECD trea ty which was 
produced by the OECD in 1966.

Mr. Nathan Gordon, who is on my right, is the Director of the  Office 
of Internationa l Tax Affairs of the Treasury’s Office of Tax Analysis, 
is presently Chairman of the Fiscal Committee of the OECD and 
played a significant p art  in the dra fting of their  model convention.

Mr. Robert Cole, on my left, who is my special assistant for inte r­
nationa l tax affairs, has also participated  extensively in the develop­
ment of the conventions that we have before you today.

This is our first tre aty modeled afte r the OECD dra ft of 1966, and 
we thin k it is a significant improvement from the standpoint of 
simpl ifying  the problems of the estates of persons who are  citizens 
or residents of one country and die in another country or die owning 
property  there.

GE OG RA PH ICAL  L IM IT  DI FF ER EN CE S AM ON G TR EA TI ES

Senator J avits. Mr. Chairman, I must go to the floor. I have just 
one question about the geographical limit  differences among the 
treati es and the chair will ask that  question for me.

Thank you, Mr. Cohen.
Mr. Cohen. I  know the general na ture o f the point in which he was 

interested, but I  do not know the specific question. I think  I  can com­
ment generally on the subject in which he was interested.

Senator  Church. Would  you do t ha t please, Mr. Cohen?
I may have some specific followup questions to what Senator Jav its 

is asking.
Mr. Coiien. Would you like me to do so now, Senator?
Senator  Church. Yes, please.
Mr. Coiien. I think tha t Senator  Jav its ’ question related to the 

provisions in two of the t reaties  dealing with the terri torial limits of 
the contracting States, and in part icular in relation to the problem
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of jurisdic tion over the Continental Shelf of the United  States  and 
the country with  which we have a convention.

I think one of his questions related to the point tha t we have a 
special provision in relation to the jurisdiction over the Continental 
Shelf  for tax purposes in the treaties with Trin idad  and Belgium, 
both of which deal with income tax matters,  but  we do not have such 
provisions in the treaty  dealing with income taxes with Fin land or 
in the trea ty dealing w ith estate taxes with the Netherlands.

Senator Church. Yes, tha t is the question.
Mr. Cohen. With respect to Finland,  the Government of Finland 

t  in the negotiations was not prepared to deal with the problem and,
hence, no provision was included in the convention in the case of F in ­
land. It  d id not represent any policy decision to have this omitted in 
this trea ty, but  simply reflected the fact  tha t the Government of 

» Fin land was not p repared to take a position with respect to it.
With  respect to the estate tax trea ty with the Netherlands, there is 

little  reason to deal with the problem in an estate tax treaty because 
you will not find any person domiciled or resident on the Continental 
Shelf simply by reason of geography and, secondly, you will have 
little property tha t would be located on the Continental Shelf or 
above it which would be affected by the terms of the convention.

Most of the property  there, I think, would belong to corporations 
and, therefore , the fact  t ha t it was located in the Continental  Shelf 
or beyond the Continental Shelf  would be immaterial to the ques­
tion of taxation of the stocks or bonds of those companies.

There might theoretically be some problem with respect to unin ­
corporated property located there, but we thought this would be a 
minimal problem and, therefore, the  issue did not have any relevancy.

Tn the  Belgium proposed trea ty and the proposed convention with 
Trin idad  and Tobago, these problems are dealt with and they are 
dealt with in a manner tha t is consistent with the provision t ha t was 
added to the Internal Revenue Code in the Tax Reform Act of 1969 
by an amendment introduced in the bill in the Senate.

I thin k these two conventions with Trin idad  and Belgium in 
relation to the Continental Shel f are consistent with our own in­
come tax law as it now stands.

* STATE DEPARTME NT  RESPO NSE  TO QU ESTIO NS CONC ERNIN G
TRINIDAD AND TOBAGO TREATY

I understand the committee has asked the State Department for 
« answers to  several questions in this connection, and a le tter from the

State  Department has been sent to tire committee, which assures 
the committee tha t nothing in these two conventions with Trinidad 
and Belgium is at all inconsistent with our own position, which we 
have advanced, in international  trea ty negotiations.

Senator Church. It  is appropria te tha t at this  point the State 
Department's letter  be included in the record.

(The information referred  to follows:)
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October 5, 1970.
Mr. Carl Marcy,
Chief of Staff, Committee on Foreign Relations, U.S. Senate, Washington, D.C.

Dear Carl : Thank you for  your  le tte r dated September  29, 1970, which en­
closed a lis t of questions concerning the  proposed Tax Convention between  the
United Sta tes  and Trinidad and  Tobago. Our responses to those  quest ions fol­
low in the o rder in which they were asked.

1. Fo r the  purposes  of the proposed tax  convention, the  definition of the 
phrase  “continen tal she lf” is expressed in terms of “internationa l law.” Both 
the  United Sta tes and Trinid ad and Tobago are  par tie s to the 1958 Geneva Con­
vention on the  Continenta l Shelf, and the term  “continental she lf” is defined 
in th at  Convention as the seabed and subsoi l of the subm arine  are as adjace nt 
to the  coas t but  outside  the  area  of the  ter rit or ia l sea, to a depth  of 200 meters
or, beyond th at  limit, to where the  depth  of the sup eradjacen t waters adm its *
of the  exploita tion  of the  na tura l resources of tha t area .

As you are  aware, the re are  differences of inte rpreta tion among nations  as 
to the  precise application of the Geneva Convention definition, partic ula rly  dif ­
ferences as to whe ther  the  definition may apply to the “cont inen tal slope” or 
“continen tal rise.” We hope that  these differences will be resolved by a seabed 
tre aty sim ilar  to the  Dra ft United Nations Convention on the  Int ern ational 
Seabed Area  presented to the  U.N. Seabeds Committee  in Geneva on August 3,
1970.

When such a seabed tre aty enters  into  force, the  extent  of any Pa rty’s 
jur isd ict ion  over the seabed will be governed by the  provisions of th at  treaty .
The United States will, af te r the  ent ry into force  of such a treaty , refuse  to 
recognize any  claim of jur isd ict ion  inconsistent with  that  trea ty.

2. Because of the difficulty in applying the Geneva Convention definition re­
fer red  to above, it would be practically  impossible to indicate  on a map the pre­
cise ou ter  limi t of the  are a described by the definition.

3. The United Sta tes and Trinid ad and Tobago agree th at  the  applicable in­
terna tio na l legal principle s cover ing the exploration and exploitat ion of the  
con tinental  shelf  are reflected at  presen t in the 1958 Geneva Convention on the 
Continental  Shelf. There have been no discussions between the  United Sta tes 
and  Trinidad and Tobago concerning the  interpreta tion of those principles or 
the  .location of the ou ter  boundary of the  continental shelf.

4. No, Trinidad and Tobago’s cont inen tal shelf  legis lation does not  establish a precise seaw ard boundary. Th at  legislation defines the  con tinen tal shel f in 
the  same language as is contained in the  1958 Geneva Convention on the Con­
tinental  Shelf. A copy of the legis lation, dated December 22, 1969, is attached.

5. We have no information on the views of the  Government of Tr inidad
and  Tobago with respect to changes of an outer boundary according to ad­
vances in technology. Copies of  Trinid ad and Tobago’s st atem ents  at  the United 
Nat ions  on the seabed item are attached . Trinidad and  Tobago did not  a t­
tend  the  May 1970 Montevideo Conference. Trinidad and  Tobago did att end 
the  August 1970 Lima Conference, but  abs tained in the voting at  th at  Confer­
ence. We have no information as  to whethe r Trinidad and Tobago has formally 
pro tested claims by oth er nations  to ter ritor ial  sea limits of 200 miles, bu t «we are  asking  our Embassy to obtain this information.

6. We have  asked  other governments for  their  views on the Draft Conven­
tion  on the Intern ational Seabed Area prese nted by the  United States . We have 
given a copy of the  dr af t to the Government of Trinid ad and Tobago, but
have  not  yet received their  comments. The stat ement  made by H.E. Mr. Ka rl *
Hudson-Phil lip, Trinid ad and  Tobago’s R epresentative to the August 1970 meet­
ing of the Seabeds Committee in Geneva makes  reference to the Draft Conven­
tion. A copy of th at  s tate ment is attac hed.

Since the  proposed tax  convention between the United States and  Trinid ad 
and  Tobago was nego tiated before eith er the  May 23, 1970, Statement of U.S.
Oceans Policy issued by Pre sid ent Nixon or the  Dra ft Convention, the  con­
cepts conta ined in those two  documents were not  discussed during negotiatio n of the  proposed tax  convention.

7. The proposed tax convention between the  United States and  Tr inidad  
and  Tobago does not  prejudice the Dr af t U.N. Convention on the  International 
Seabed Area. The proposed tax  convention defines the  cont inen tal she lf in 
terms  of “inte rna tional  law ” which  would, of course, include a seabed tre aty
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like tlie Draft  Convention on the International Seabed Area upon its entry 
into force. A seabed convention, once it enters  into force, will supersede any 
other incons istent international agreements of a Party.

It  may be noted tha t the proposed tax convention defines differently the  tax  
jurisdiction over the seabed area off the coasts of the United States and Trin i­
dad and Tobago. This is due to the fact tha t United States tax  legislation, 
i.e., section 638 of the Internal  Revenue Code, requires with respect to for­
eign countries th at  they exercise taxing jurisdic tion not only in accordance 
with international law but also in accordance with their  domestic tax  legis­
lation. The United States interprets  the proposed tax convention’s reference 
to “Trinida d and Tobago legislation and interna tional law” as conjunctive 
in nature. The United States will recognize legislation on the subject only if

, it is consistent with international law.
* Article 2 of the U.S. proposed Dra ft Convention on the International Sea­

bed Area provides tha t a contracting  party shall not recognize any claim or 
exercise of sovereignty or sovereign rights  by any State over any par t of the 
International Seabed Area or its resources. Assuming tha t the final tex t of 
a seabed convention would contain a similar  provision, the United States would 
be bound not to recognize any claim by any State to tax jurisdict ion which is 
inconsistent with the seabed convention.

As far  as the interim  policy is concerned, the Department of State believes 
tha t a tax convention is not the appropriate means of dealing with a statement 
of such policy. The interim policy called for by President Nixon in his May 23rd 
Statement is being implemented as of tha t date.

Since the date of the President’s Statement, no leases for exploration and ex­
ploitation of seabed mineral resources beyond the 200-ineter isobath have been 
issued, as there  has been no demand for such leases. One permit fo r the explora­
tion of minerals, however, has been issued by the Department of the Inter ior 
afte r May 23, 1970. That permit was a 30-day permit issued to Deepsea Ventures 
Inc. for exploration of an area  of the Blake Plateau , and was issued subject 
to the provisions of the international regime to be agreed upon.

I hope th at the above information will be of assis tance to the Committee, and 
tha t you will not hesi tate to write again if I can be of further assistance.

Sincerely yours,
D avid M. A b s h ik e ,

Assistant Secretary for Congressional Relations.
Attachments: As stated.
(The attachments refe rred  to are on file with the Committee.)
Senator Church. Do you have any fur the r comment, Mr. Cohen, 

tha t you would like to make in regard to the trea ties?
Mr. Cohen. I was going to point out, Senator, a few highlights  of 

these four treaties.

NE W PROCEDU RE UNDER NETH ER LA ND S TREATY

As I mentioned, with respect to the Netherlands, this trea ty at ­
tempts to simplify the procedures and avoid double taxation  of estates 
of persons who may be otherwise subject to estate taxes in both coun-

» tries. This can occur, for example, where an American citizen is work­
ing in the Netherlands, and  the Netherlands may regard him as a 
resident of the Netherlands  and subject to tax  on his worldwide assets 
at the time of his death, even though as an American citizen he is also 
subject to U.S. es tate tax on his worldwide assets.

The previous treati es that  we have had with other countries have 
dealt with this by try ing  to allocate the jurisdiction to tax specific 
proper ties according to the types of proper ty, and to allow a credit 
in one country for the tax  pa id in the other. B ut th is leaves the estate 
with the necessity of complying  with both estate tax laws, going 
throu gh two evaluation procedures and crediting one against the other.

The new procedure tha t we have worked out w’ith the Netherlands
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Government  will provide th at  if  an Am erican  citizen is wo rking  in the  N eth erl ands he w ill not  be deemed to  be a res ident of  t he Ne ther ­
lan ds unles s he has  been physical ly in th at  cou ntry for at  lea st 7 out o f the  10 ye ars  p receding his  death, so long  as he had no int ention to remain in the Ne the rlands indefin itely , and we app ly th e same ru le to the  Ne the rlands citizens who would be tem po rar ily  in the  Un ited Sta tes . Th is will  elimin ate  double tax at ion in th at  case because in th at  event t he  N eth erl ands wo uld agree not  to  tax the  in tan gib le pr op ­erty, the  t angib le personal prop er ty  a nd  t he  securi ties and  s tocks t hat  the  man  migh t own. The y would limit thei r jur isd ict ion  to the  tax ing of  his  real  est ate  holdings in the  Ne the rlands, if  any , and  to un in ­cor porated  busin ess prop er ty  loca ted in the  Netherlan ds.  Th e same rules would ap ply in the  Un ite d State s on a rec iprocal basis.

To the  ex ten t th at  the re would be a Ne the rlands tax , we would allow c red it fo r it, and in a c on tra ry  case the N eth erland s would  al low cre dit  fo r the tax in the  Uni ted Sta tes . But  fo r the main, th is  pr o­vision  would relieve Americ ans  who are  tem po rar ily  in the  Ne the r­lands of  th e necessity for pa yin g a N eth erl ands  ta x and then  c red iting  it  in  the U ni ted  S tates.
$30,000 E xemption

Moreover,  t he  N eth erl ands has agr eed  to  allow a $30,000 exempt ion.  W ith  resp ect to esta tes of  $30,000 or less th at  wou ld be sub jec t to tax  in the Ne the rlands, there  would  be no tax . W ith  only  one min or exception,  th is allowance w ould n ot be avai lab le fo r the la rg er  estates.Senator  Church. T hat  compares to an exem ption under our esta te tax  law’ o f $60,000 ?
Mr. Coiien. Yes, bu t we allow $30,000 under ou r law w ith  respect to nonre sident  aliens who have  pr op er ty  in the  Un ite d Sta tes.
Se na tor  Church. S o the  exemption  corresponds?
Mr. Cohen . In  gen era l, the exemption  corresponds. It  will cor re­spo nd as to  reli ef from  tax  of esta tes  of  $30,000 or less.

ALLOWANCES AND LIMITA TIO NS

Moreover,, we enacted  the  Fo re ign Inv estors  Tax Ac t of  1966, which pro vides a low er schedule  of  esta te taxes with resp ect to non­res ide nt aliens which  is equ iva len t to the  marita l deduction which we allow  under our law’ to U.S . citi zen s and  resi den ts fo r prop er ty  p ass­ing  to  a widow*. The  Ne the rlands in th is trea ty  agreed  to make a sim ila r allowance for Am erican  citiz ens res ident in the  Nethe rlands who leave property  to a  surviv ing  spouse.
W ith resp ect to  nonresidents, each  country  has  agreed  to limit tax  to rea l estate  and  un incorporate d business prop er ty  within the  ju ris­dic tion . Th is mean s th at  the Ne the rlands could  not , when the tre aty comes int o effect, impose a ta x on U.S . res idents  who own stocks  or  bonds of Ne the rlands companies, an d we would  re lieve  s imilarly  from  tax the stocks  and  bonds of Am erican  companies th at  are  owned  by res ide nts  of the  Nethe rlands.
We  w ould not, however, el imina te------
Se na tor  Chur ch . Does th is  no t res ult  in preferred tre atm en t fo r nonre sident s as co mpared to ou r ow n c iti ze ns '
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Mr. Cohen. Well, it does so only with respect to persons who are 
subject to the Netherlands estate tax, which is a very significant and 
substantial tax. They are not relieved of tax liability. They pay the 
tax in either one country  or another.

Senator Church. But they are relieved of double taxing.
Mr. Coiien. They are relieved of double taxation  in tha t fashion.
Now, I think tha t th is procedure for letting one government or the  

other in general tax, ra ther than  have both of them tax , is a substantial 
simplification of the procedures and the work of both governments 
with respect to these estates. We think that this simplification, to- 

<g gether with provisions which follow the OECD model and which
bring into play some of the directions that  we introduced in our law 
in the Foreign Investors Tax Act of 1966, represents a significant step 
forward, and we would hope to use this as a model fo r our  subsequent 

• estate tax treaties.

NE W  DEPARTURE IN  NE TH ER LA ND S TREATY

Senator Church. This treaty,  then, represents an entirely new de­
parture in the approach taken to the estate tax question?

Mr. Cohen. It  represents a new depar ture in the types of solutions 
to the problems. I t deals with substan tially the same questions.

Senator  Church. Yes.
Mr. Cohen. But we think in a simplified and improved fashion.
Senator  Church. Yes. But the technique tha t is used in dealing 

with these questions is completely different from previous techniques 
incorporated in previous treat ies with other foreign governments; is 
tha t correct?

Mr. Cohen. Yes. And this  is consistent with the recommendations 
of the Organization for Economic Cooperation and Development, 
which has  for the last decade been working to improve the network 
of income tax and estate tax treaties among the member countries of 
the organization.

Senator Church. Do you believe this treaty will serve as a model for 
futu re treaties  in this field?

Mr. Coiien. I think so, Senator. We have at least one under nego­
tiation which, in general, follows this  model.

DEPARTURES FROM PAST PRA CTICE  IN  OTH ER TREATIES

Senator Church. Are the re any  other departures from past practice 
incorporated in any of  the other  tre aties tha t you are testi fying  on ?

Mr. Coiien. Well, there are some. Senator.
Wi th respect to the trea ty w ith Trinidad and Tobago, we originally 

had a trea ty with Trinidad and Tobago. Our treaty with the United 
Kingdom was, in accordance with its provisions, perm itted extension 
to overseas possessions. It  extended to Trinidad and Tobago while it 
was a colony of the Uni ted Kingdom. Subsequently, I believe in 1962, 
Trinidad and Tobago became independent, and by supplementary 
protocols and temporary extensions, this trea ty has been continued in 
operation with some modifications through until this year. But it will 
expire  this year, and it  is important,  we believe, tha t this new treaty be 
approved and come into effect before December 31,1970.



The pr inc ipa l prov ision in th is  trea ty  th at  is somewhat  dif ferent  
from our previous treaties dea ls wi th tran sfer s fro m pers ons  in one 
cou ntry to cor porat ion s organized in an othe r c ountry of pa ten ts,  te ch­
nica l inform ation , so-cal led know-how, and ancil lary services. I t  i s o f 
importance  to  the less-developed countrie s to  have made available to 
them  w itho ut income t ax  im ped ime nts  such know -how and p aten ts  and 
techn ical inf orma tio n th at  are  im po rta nt  in the  develop ment of  thei r 
businesses and thei r economy. The re have  been a numb er of  p rob lem s 
which the  In tern al  Revenue Serv ice ha s had to deal wi th  w hich  have  
resu lted  in the possibi lity  o f an income tax to an Am erican  citizen  or 
corpo rat ion  who, on the  organiz ation  of  a corporat ion  abroa d, tr an s­
fer s so-cal led know-how and  tech nical inform ation  and paten ts.

The  p resent tax  defer ral  pro vis ions o f the  code apply  only t o tran s­
fer s of  prope rty , an d the re i s some do ub t as to  the  ex ten t to  wh ich  some 
of these item s such as know-how constitute  p roperty  r athe r t ha n serv­
ices. To  c larif y th is mat ter  in the  case  of  th e t re aty with Trini da d and 
Tobago, t he re  is  a general provis ion  th at  p rov ides  fo r de fe rra l of  tax  
on the  tr an sf er  o f these  items in exchan ge fo r stock  of  a corporat ion  
in the  o ther  cou ntry, with a pro vis ion  t hat  th e stock  received witho ut 
tax in exchange for  these item s will b ear the  same bas is as the  prop er ty  
(ra ns ferre d to the  oth er company, and a fu rth er  p rov isio n th at  on  the  
sale or  o ther  d ispo sition of  the stock at  a  la ter  time, income t ax  w ould  
then be pa id on the  same amount of  income on which tax would have 
been due had th is tr an sfer  been tre ated  as a tax abl e exchange .

Se na tor  C iiur ch . Tha nk  you.
Pe rh ap s only  S enato r W illi am s on t hi s committee fu lly  un derst ands  

what you have ju st said . I t  is ra th er  eso teric ; he is the fiscal exp ert.
Mr. Coiien . Yes, sir .

W HY hav en ’t  OTHE R COU NTR IES RATIFIED  TREATIES?

Se na tor  Ciiu rch. I  wa nt to  ask  you about the  Tr in id ad  Tr ea ty , as 
well as the oth er thre e. I t is m y un de rst an din g th at  non e o f t he  coun­
tri es  to  the se c onventions h ave  ra tifi ed them  as of  no w; is t hat  cor rect?

Mr.  Cohen . That  i9 corre ct;  yes ,si r.
Se na tor  Chur ch. Can  you exp lain why?  Are the y wa iting  fo r us to  ra ti fy  first  ?
Mr. Cohen . The normal  pro cedure , Senator,  as I  underst and it,  is 

for the  neg otiatio ns to occu r and when the  negotia tor s are  in  agree ­
men ts, a dra ft  of the  tre aty is ini tia led . I t is the n tra ns la ted into the 
seve ral languages  th at  may  be invo lved . I t  is appro ved by the  neces­
sary agencies in the  Ad minist ra tio n and the n signed, bu t does no t 
come into effect un til  there  is an exchange  of rati fications, and I  be­
lieve th at  is the  case w ith  respec t to each o f these t rea ties. Whil e they  
have been signed and the  Pr es iden t has  submi tted them to  t he  Senate 
fo r its  advice and  consent, we aw ait  the advice an d consent of  the 
Senat e before e xch ang ing  in str um en ts o f r atif ica tion .

Sena tor  C iiu rc h. Yes, I un de rst an d th at . I was wondering why the 
rat ific ation process, which  must  tak e place on t he ir  side as  well as ours,  
has  not gone fo rw ard on thei r side .

Mr. Cohe n. Mr . Go rdo n tel ls me th at  the agreem ent  wi th the 
Ne the rlands has been appro ved un de r thei r system and  they  are  
aw ait ing action by us. I  w ill ask  Mr. Gordon to resp ond .



Mr. Gordon. Frequently in these countries, once the agreement is 
signed, it  amounts to consent to ratifi cation  because, under the  foreign 
parliamentary  system, ratificat ion is a very simple process. Conse­
quently, there  is general ly a tendency to wait to see whether the Uni ted 
States  will be in position to ratify.

Senator  Church. I see.
Air. Cohen. Mr. Cole would like to comment, pa rticular ly with  re­

spect to Belgium.
Mr. Cole. T wo weeks ago I discussed the parliamentary  situa tion  

in Finl and  and Belgium with the ir representatives. Fin land has to 
submit the trea ty to two committees of the ir one-house legislature. 
They have submitted it to one committee which has approved it, and 
I believe this  week they are submitting it to the other committee.

With respect to Belgium, they have the papers v irtua lly prepared to 
submit to thei r Parl iament,  and it is jus t the press of other business 
which has prevented the ir Parl iament from considering it before this 
time.

Both countries, Finl and  and Belgium, are in the process of going 
forward with their legislative process.

UR GEN CY  CON CER NIN G TREA TI ES  W IT H  T RIN ID A D  AND BELG IU M

Mr. Cohen. Senator, I would like to call attention to the fact, as 
I mentioned ear tier in the  case of Trinidad  and Belgium, there is con­
siderable importance  in exchanging ratifications, if possible, before 
the end of this year.

In the  case of Trin idad , this is especially important.
I  think in Belgium i t would be possible to wTork i t out retroactively , 

but it would lead to complications in withholding after Jan uary 1. 
There is not tha t urgency with respect to the estate tax convention 
with the Netherlands, but  i t will go into operation, as I  recall it, only 
with respect to persons dying aft er the exchange of ratifications  and 
since there  is no such tr eaty at the moment, i t would be desirable to 
bring it into operation as soon as we could.

GOV ER NM EN TS  PR EP AR ED  TO EXCHANGE RA TIF IC A TIO N S

Senator Church. Ju st so the record will be clear on this point, I  
understood the  answer to my previous questions to be that none of the 
other parties to these conventions have yet deposited an instrument o f 
ratification;  is that correct?

Mr. Coiien. That is correct, sir.
The Senator asked whether they had deposited the instrument  of 

ratification.
Air. Gordon. There is really no way of depositing it. There is an 

exchange.
Senator Church. Exchange.
Air. Gordon. And you cannot have an exchange unless both  pa rties  

are prepared  to do so.
Senator  Church. I s any government now prepared  to-----
Air. Gordon. Yes, the Netherlands Government.
Senator  Church. The Netherlands Government is prepared at this  

time to exchange ratifications as soon as we are able to ?
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Mr. Gordon. T hat is right, and the Trin idad  and Tobago Govern­
ment would be prepared to do so too.

TAX INCE NT IV E PROTOCOL WITH TRINID AD AND TOBAGO

Senator Church. The exchange of letters which you submitted to 
the committee indicates that you expect to negotiate a protocol with 
Trinidad and Tobago which would provide for a tax incentive for 
U.S. investors in tha t country. Would you explain in detail what you 
had in mind ?

Mr. Cohen. Yes, Senator. *
There has been a significant prior  history with respect to treaties 

with less developed countries or developing countries. Many of  them 
have programs for offering tax incentives to nationals of o ther coun­
tries who would start businesses or invest in the developing countries. •
The U.S. income tax law, as it exists in the Internal Revenue Code, 
imposes a tax on the worldwide income, generally speaking, of U.S. 
citizens and domestic corporations, but allows a credit for taxes paid 
abroad under  certain limitations.

As a result, if a developing country allows a reduction in tax  as an 
incentive to  bring foreign business into the country, and the United 
States imposes a tax on all of the income, the tax is payable by the 
investor or the businessman in any event to the United States, if it 
is not paid to the developing country.

These countries then asked us to make in the income tax treaty 
which we would negotiate with them some provisions so we do not 
automatical ly nullify the incentive which they are offering to attract 
business.

There have been at least two forms of trea ty provisions to deal with 
this subject submitted to the Senate over the last dozen years, and 
neither of them has been approved by this committee and none of those 
treaties have been ratified.

One proposal advanced in a trea ty and actually signed in a treaty 
some 12 years ago and in several subsequent treaties would have given 
a credit for the tax which would have been payable in the foreign 
country but for the fact that  it relieved the company from the tax as 
an incentive. Objection was raised to tha t provision in this commit­
tee. Only one such trea ty was approved and in tha t case tha t provi- *
sion was not ratified.

Subsequently, when we had an investment credit of 7 percent for 
investments in plant and equipment in the United States, but not for 
investments in plant  and equipment to be used abroad, or located 
abroad, a treaty was submitted involving a developing country and in 
which we agreed to allow an American corporation or an American 
citizen an investment credit for investments in plant and equipment in 
tha t developing country. This was not approved by the committee, and 
I th ink would no longer be a possible consideration because we have now 
repealed the investment credit on investments in the United  States and 
we, therefore, would not allow an investment credit in any event with 
respect to investments abroad.

Now, in the treaty with Trin idad  and Tobago, tha t Government 
strongly  urged us to insert in the treaty some provision that  would 
prevent a nullification, in effect, of the income tax incentives that  they
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would offer. We  s aid  in the  lig ht  of the his tory  of  th is pro vis ion , and 
changin g con sidera tions in the  Un ite d State s, th at we would have  to 
de fer the discussion of  th at  provis ion . We decided to go a hea d wi th the  
trea ty  withou t any  special pro vis ion  in it r elat in g to  tax incentives, and  
to take up that  m at te r fu rth er .

I have discussed th is wi th the  ch air ma n, Se na tor F ul br ig ht , a nd  sa id 
to him t ha t the  T reasury Dep ar tm en t has fo r some mo nth s been t ry in g 
to develop  some al te rn at ive appro aches fo r dealing  with t hi s problem, 
and th at  we wou ld like  to discuss these w ith  yo ur  committee  to see i f we 
could deve lop a poli cy th at  we cou ld ap ply in de ali ng  w ith  this  m at te r

* in the fu tur e.
Se na tor  C hurch. Al l rig ht .

POSSIBI LIT Y OP PROTOCOL WITHO UT  C OM MITTEE APPROVAL

If  th is trea ty  were approv ed  by the  Senate, wou ld it the n be pos­
sible  fo r you to at tach  subsequen tly a pro toco l to the  trea ty  which 
would not have to come back to  th is co mm ittee for  appro va l ?

Mr. Coiien. Xo, si r;  we ha ve assured the  comm ittee  in my sta tem ent 
th at  any such pro toco l wou ld be subm itted  to the  Senate and to th is 
com mit tee befo re it would come int o effect, an d I suggested  to the  
chair ma n th at  i t would lie desirable fo r us  to review th is  as a mat ter o f 
policy befor e we enter into  the fu rthe r negoti ations.

Se na tor W illiams . Wi ll the Se na tor yi eld  ?
Se na tor C hurch. Yes, Se na tor W ill iam s has a question.

PO TENT IAL LOOP HOLE S IN  TAX IN CE NT IV E

Se na tor W illia ms. D o I  g athe r t ha t you are  ser iou sly  n eg oti ati ng  a 
tre aty where com pan ies can ge t cre dit  fo r tax de fe rra ls  th at  are 
gr an ted to them in the othe r c ou ntr y on the  same basi s as tho ugh the y 
were, p ay ing  those t axe s ?

Mr.  C oi ien. Sena tor , we are  serious ly rev iew ing  the  m at te r at th is 
time , an d not  con sidering  at th is  po int the  ne go tia tio n of  tre aties in 
th is rega rd  befo re we have a review of th is as a pol icy  m at te r within  
the Adm inist ra tio n and also with  t he  commit tee.

We th in k it wou ld be b et te r t o tr y  to deal  wi th  thi s as a poli cy mat- 
» ter a nd  dec ide wh eth er we wan t some version of that o r no v ers ion  of it,

and reach th at  decision  before we hav e a ne go tia tio n wi th  a foreig n 
cou ntry.

Se na tor W illiams . I f  I may pursu e th at po int, th is  was  bro ught
* up  once befor e to  the  com mit tee an d we reject ed  it  on the basis  th at  

co un try  A cou ld hav e a proje cte d tax of 40 pe rcen t and then def er 
th at  tax . I f  we allowed  the m to ge t the cre dit , wha t would the re be 
to pr oh ib it th is  country  A from ra is ing th ei r ta x ra te  to  60 percen t 
and de fe rr in g 60 perce nt?  In  othe r words, why no t de fer  all taxes, 
and you cou ld have a sit ua tio n where com pan ies  would not care  
how high  th ei r tax rat es  were. In  fac t, they  cou ld encourage  for eig n 
cou ntr ies  to  make them high  and then  de fer them.  They could jus t 
ma nip ula te t hi s ta x cr edi t.

I  th ink before  you explo re th at  too  fa r,  you  ha d be tte r watch the  
po ten tia l loo pholes in  it.
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My quest ion would be th is:  I f  you wou ld con sider th at  fo r in te r­
nat ion al taxation , would you cons ider  the  same rul e appli cab le here 
in thi s cou ntry amo ng Sta tes,  so th at  th e St at e of De law are  could 
impose a t ax  o f 30 percen t and the n forgiv e th e ta x and ge t the  cre di t 
for that? Would  you consider a sim ila r ru le  here in th is  coun try ?

I only  ask th at  t o po int  up the  P an do ra ’s box th at  you are opening  
when you move in to th at  area.

INT ERME DIA TE GROUNDS FOR CONSIDE RATION

Mr. Cohen. I  th ink we a re awa re of th is,  bu t there  are some in te r­
mediate  g rounds  t hat  might be worthy of  con sidera tion .

Fo r example, Senator , the  State  of De law are  gave  an incent ive to  
the locat ion of a plan t there by red ucing  its income tax or by th e use 
of ind ust ria l deve lopm ent bonds which are pe rm itted  on plan ts up  to 
a mill ion dol lars . Th is resu lts in benefits to the indu str ia l company.

The Feder al Governme nt does not  immedia tely nu lli fy  th a t by a 
tax  on it. The man retain s the benefits. H is  income is hig her, an d we 
get  a 48-percent corporate tax  on the  high er  income,  bu t we do not  
nu lli fy it c ompletely . I jus t suggest th at  as  one  p oin t t o be considered .

There  is a mid dle  gro und possibly betw een a full tax  spar ing,  as 
it is called , and a complete nul lific ation, which is the  situa tio n at  the  
moment .

Senator W ilija ms . T ha t is correc t.
Air. Cohe n. But we have  no posi tion  w ith  respec t to i t at  the  moment, 

bu t we do feel th at  the mat ter has  been le ft  unresolved and un certa in  
for  so many yea rs th at  it  wa rra nts  a fu rther  review at  t hi s tim e and 
no commitm ent as to what the  Adm in ist ra tio n would pro pose,  bu t 
with our seekin g the  inform al advice of  the co mmittee  before  we w ould  
proceed.

Senator  W illiams. Wel l, under th is  prese nt set-up in ou r Sta te,  
we do have  an income tax  on co rpo rat ion s and if  the  St ate wishes  
to exempt some company from  the  incom e tax  it  does not  g et  a  cre dit  
fo r tax  th at  has not  been pa id unde r ex ist ing  law and  it  should not.

Air. Coiien . Tha t is correct. Th ere is no credit.
Senator  W illiams. Su re the re is n ot.
Air. Cohe n. Bu t we in one sense nu lli fy  th at  St ate tax exempt ion 

because, when  th at  tax payer does no t pay a St ate tax , his  t axab le in ­
come is grea ter on account of it, an d the n when we a pp ly ou r ta x to 
his income we pick up a t ax  on th a t increased  income. I t  is n ot  a  tax  
cre dit , but  it is a ded uction.

Se na tor  W illiams. Th at  is correct .
Air. Coiien. So it has some effect, bu t no t a comp lete effect.
Se na tor  W illiams . That  is corre ct and th at is what you are  doi ng 

inter na tio na lly  now?
Air. Coi ien. Yes, bu t only in  a case where a ta xp ay er  elects  to deduct,  

ra th er  th an  cre dit , fore ign  taxe s. I f  t he  tax pa ye r elects t o cred it fo r­
eign t axes, he  loses the  ent ire  benef it o f the  for eig n incen tive  at  the tim e 
of  d ist rib ut ion .

Se na tor W illiams . An d my po in t is th at  befo re you cha nge  th at  
poli cy, you h ad  be tte r watch  ju st  how fa r you are  opening a Pa nd or a’s 
box.

I
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RE JE C T IO N  OF  PR EV IO US  IN V ESTM EN T TA X CR ED IT  PR OP OS AL

You mentioned the investment tax credit, the proposal that was 
before this committee 3 or 4 years ago in a treaty. Looking back, do 
you not agree th at our committee was wise in rejec ting those treatie s 
tha t would have written into tr eaty form the so-called investment tax 
credit, particularly in view of the fact that we have now repealed it 
in this country? If  it  had  been adopted in a tre aty,  it  would have been 
the law now so far as international tax is concerned.

Looking back, do you not th ink  our rejection of tha t was wise?
Mr. Cohen. I thin k it certain ly would have been an undesirable 

result to have the investment credit  applicable to investments in for ­
eign countries and not to investments in the United States. I am not 
sure whether  the treatie s that were then proposed would have extended

• the investment credit  abroad if  th e law were repealed in the United 
States.

Senator Williams. As first presented to the committee, it would 
have. As late r presented to the committee—I th ink  i t was changed—it 
would not have and would have followed the existing law.

Mr. Cohen. Well, we would not have considered th is proposal as a 
part of our current review of the matter.

ST AT E DEPA RTM EN T RO LE IN  NEGOTI ATIN G TA X TREA TI ES

Senator Case. Mr. Chairman, may I  ask the Senator from Delaware 
to yield  ?

The document submitting these treaties to the committee states that  
the Departmen t of State and the  Depar tment  of Treasury have co­
operated  in the negotiations. I believe this is true in the case of each 
treaty . Has  the State Departmen t taken an active role in negotiating 
the treati es or has it just  given pro forma agreement?

In  other words, to what  extent  is this  a matter of foreign  policy in 
the political sense as opposed to the economic sense ?

Mr. Cohen. Well, I was not in the Treasury at the time tha t some 
of these early negotiations started . Some of them go back as far  as 
1966. I know in general tha t we cooperate with the State Depar tment  
both here and in the embassies abroad  when we are abroad  on the

» negotiations, but the detai led responsibil ity for them is in the  Treasury
Department. They are always reviewed with the State Department 
and on particular questions th at would come up, such as the question 
earlie r about the Continental Shelf, we coordinate with  the State

* Department.
Senator Case, before we enter into negotiations with a  foreign coun­

try  fo r a tax  treaty,  we do have discussions with the  Sta te Departm ent 
on broad policy issues and we have the ir approval to the opening  of 
the negotiations.

As a matter  of fact, at times the suggestion and recommendation 
for the negotiations  o f a p artic ular  t rea ty will come to us informally 
from the S tate Department, and when we are overseas in negotiations, 
the economic counselor or some represen tative of the State Depar t­
ment at our Embassy will frequently  s it in on the discussions.

I know this has occurred in some recent discussions. B ut when we 
get to the technical parts of the tax law, in which we have the problem

52 -0 19 — 71-------2
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of meshing the income tax  law in our country with that  in one of the foreign countries, they generally defer to our judgment.
Senator Case. T hank  you.

TAX IM PE T U S TO  U N IT E D  ST AT ES  DIRE CT  IN V ESTM EN T IN  TR IN ID AD 
AND  TOBAGO

Senator Williams. Fur the r in line with the questions about giving credit for these tax deferrals, an exchange of correspondence between the Prime Minister  of Trinidad and our own State Department has been called to my attention. 1 quote one paragraph  of this exchange:
My Government recognizes the value to Trinidad and Tobago of increased United States investment in your country and the importance which your Gov­ernment places on promoting such investment through the tax  t reaty mechanism. I want, therefore, to assure tha t my Government is prepared, at an early date, to resume discussions with representatives of Trinidad and Tobago with a view toward reaching agreement on a supplementary protocol tha t would provide a tax impetus to United States direct investment in Trinidad and Tobago.
Wha t type do you have in mind and how far  have you gone toward  entering into an agreement ? How firm is it  ?
Mr. Cohen. We have an agreement only to discuss it. We have no agreement with them as to any resolution of the problem and, as I said, Senator, I would very much prefer at this time to try to have a resolution of the policy with respect to this rather than to move ahead with a specific trea ty and then bring it before th is committee for its approval.
I think  tha t the matter has been discussed and debated so long and conditions have changed so much since it was last discussed that  we ought to have a review and reappraisal of the policy tha t the United States should follow before we would resolve this.
So while we have a commitment to discuss i t with the Government of Trin idad, we have no commitment with respect to the resolution of the issue.
Senator W illiams. And you would confer with the committee before you arrived at any major change or decision ?
Mr. Cohen. Yes, sir, I  would do so.

CH ANGES  CONCE RNIN G MOTI ON PI C TU R E IN DUST RY'S  TA X OB LIGA TION  
IN  FIN L A N D

Senator  W illiams. W hat is there in this tax convention with  Fin ­land tha t would change the  existing law relating to the motion pic­ture indus try and their  tax obligation ?
Mr. Coiien. A problem with respect to each of these treaties  is whether motion picture rentals are deemed to  be industrial or com­mercial profits in which event they are taxed only if the American motion picture company would have a permanent establishment in Fin land or  the other tre aty country.
It  is provided in the proposedtreaty with Finland that the term “industrial  or commercial prof its” includes rents or royalties derived from motion picture films, films or tapes of radio or television broad­casting and, hence, under this provision, there will be no tax in Finland as long as the American motion picture company has no permanent
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establ ishment in  Finl an d.  I wou ld un de rst an d th at , general ly speak­
ing,  t hey would not  have .

The le tte r of  tra ns m it ta l fro m the St at e De pa rtm en t to  the  Pr es i­
den t, da ted  A pr il  15, 1970, wh ich  is in the  pr in ted pamp hle t, says that  
motion picture roya lit ies  are  not cove red in the ex ist ing  con ven tion 
and  are,  therefore,  sub jec t to tax in Fi nl an d under the statutor y pr o­
visio ns the re.

Un de r the new convention , mo tion  pic tur e roy alt ies  are  include d 
wi thin the def ini tion of  indu str ial  or comm ercia l pro fits  an d conse­
que ntly wil l be subje ct to tax only  if  effec tively connected wi th a 
permanent  est ab lishm ent in Fi nlan d.

Se na tor  W illiam s. I I ow will th is  affect- thei r tax as com pared wi th 
the  exi sting  law ? Give  us a h ypothe tic al case.

Mr. Coh en . Well , I un de rst an d, Se na tor  W illi am s, t hat  i f an Am er­
ican  motion  pictur e firm produces  a film in the Un ite d St ates  and  
leases it  fo r sho wing in Fi nl an d,  and it does no t have a sufficient 
ac tiv ity  in Fin la nd , at  lea st an office and rep res entat ive s, to  be con ­
side red to  have a pe rm an en t es tab lishm ent in Fi nl an d,  th en  af te r th is 
conven tion  comes int o effect there  wou ld be n o Fi nn ish  incom e tax on 
the roy alt ies  or  rent al s der ive d by th e Am erican  company .

Th ere  would , however , be an A me rican tax  on the  worldwide  income. 
So by rel iev ing  th e Am eri can motion  p ict ure f irm f rom  Fin ni sh  ta x in 
th at  case, ou r revenu es wou ld be increased  because we w ould no t have  
to allow  a cred it fo r a Fi nn ish tax , wh ich  we wou ld have  to do under 
ex ist ing  circumstance s. A t the  p res en t time  the Fi nn ish tax au thor iti es  
assum e a ne t incom e of  7 perce nt of  gro ss roy alt ies  which it  sub ject s 
to t ax  a t th e o rd in ar y co rporate o r in dividu al  rates .

The nub of it  is  t hat  in th at  ty pe  o f a case where  an Am erican  com­
pa ny  has  n o pe rm an en t es tab lishm ent in Fi nl an d,  it wou ld be pa ying  
Fi nn ish tax  on th e rent s a nd  ro ya lties  now, but  th ey  wo uld n ot  pay  the 
tax af te r th e conven tion w ould come in to effect.

Se na tor  W illiam s. To the ex ten t th at  t hey did no t pay the  F innish  
tax af te r the adop tio n of  t hi s con ven tion , t he ir  Ame rican tax  l iabi lit y 
would  increase  pr op or tio na te ly ; is th at  correct?

Mr. Coiien . The ir  ne t Am erican  tax wou ld increase because the y 
will  no t be a llowed a cr ed it fo r a Fi nn ish tax since the  F innish  tax  is 
no t b ein g paid.

Se na tor W illiams. Yes.

TAX DEFERRAL FOR TECHNIC AL ASSISTANCE

I did  no t ge t the fu ll im po rt  of  som eth ing  you mentioned  earlier.  
We  w ill call the m the  r oll over tra nsac tio ns , where you c ould  t rade  for 
and de fer  the tax,  cap ita l ga ins t ax  or incom e ta x,  un til  th e subseque nt 
sale  of  the  sec uri ty or  wh ate ver may be involved in the transactio n. 
To wh at  trea ty  were you re fe rr in g at  the tim e an d how wou ld th at  
work ?

Mr.  Coiien . T his is only with  respec t to the conven tion  wi th T ri n i­
dad an d Tobago. Arti cle 7 of  th is  trea ty  provides,  as the ti tle says : 
“Tax  defer ra l f or  techn ica l ass istanc e.”

Und er  ou r prese nt In te rn al  Rev enue Code,  in section  351, i f an  in ­
div idu al or co rporati on  tran sf er s pr op er ty  to a new ly org ani zed  cor-
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porat ion  solely in exc han ge fo r stock  an d securi ties , t he  taxp ay er  has  no gain or loss recognized  on th at  tra ns fe r, an d the re is, in effect, a de fer ral  of  t he  tax  th at  would be due  had th e prop er ty  tran sfer re d been sold to a th ird pa rty.  Tha t tax is no t colle cted at  th at  time, bu t there is a ca rry ov er  of  the basi s of the  inv estment in the  prop er ty , and the  cost  or  o ther bas is which the t ax pa ye r m ak ing the t ra ns fe r h as in the  pr op er ty  before the tra nsac tio n wou ld ca rry  over  to the stock th at  he g ets  in the tra nsac tio n,  and if  he l at er  so ld the  stock he wou ld pay  the  tax  at  t hat tim e, and  not  at  t he  t ime of  the tra ns fer.
Th is involves two pro blems in thi s connect ion.
One is, if  th ere  i s a tran sfer  to a foreign  c orp ora tion, it is pro vid ed  in the law th at  th e pr io r appro va l of  the Com miss ioner of  In te rn al  Revenue is required.  Th e Com missioner gives his  appro val if  he is satisfied th at  the  t ra ns fe r is not fo r t he  p rin cipa l pur pose of avoid ing  Federal  income tax.  I f  we did  no t hav e such a provision,  the re  m ight  be a possibil ity  of  people avoid ing  Am erican  tax by tran sf er ring  prop er ty  to forei gn  corpo rat ion s and  ha ving  the foreign corpo rat ion  the n make  the  sa le.
Se na tor  W illiam s. Y ou are  s peaking  o f the  e xis ting law?Mr. Coiien . Th at  is the  exi sting  law.
A problem  has aris en,  however. Over the last 8 or  10 years, there has  been a difficult question, as to wh at is prop er ty , because th at  sec­tion 351 is appli cable  by its terms  on ly to  a  tr an sf er  of p roperty . An d you get  difficult questions inv olv ing  t ra ns fe rs  of  so -called know -how, as to wh eth er know-how is pr op er ty  or  wh eth er it  rea lly  represent s, when  one t ra ns fe rs  know -how or  make s kno w-how a vail able , a t ra ns fe r of services fo r which compensation is der ived. I t  h as been difficult to  resolve th ese questio ns in advance.
At times it  d epe nds  u pon  the law  i n the country  to  wh ich the pr op ­er ty  is tra ns fe rred . I t  is pa rti cu la rly  im po rta nt  th at  the  possibil ity  of  a t ax -fr ee  tr an sf er  exist in the case of  th e dev eloping countr ies  th at  are  anx ious to  obtain the know-ho w, tech nica l inf orma tio n and the righ t to  use pa ten ts.  Ye t it is in the dev eloping cou ntr ies  where  it  is most  difficult to  discover  wh at  the  law  pro vides.
Thus,  we have pro vid ed in th is trea ty  in art icle 7 fo r a broade r rule fo r th e de fer ral  of tax on t rans fe rs  of  pa ten ts, invent ions, models, designs,  sec ret  fo rmula e o r processes or si mda r p rope rty  r ig ht s a nd  in­form ati on  concerning indu str ia l, commerc ial or  scien tific know ledge, experience  o r skil l. We h ave  pro vid ed th at  those tran sfer s to  a T ri n i­da d corpo rat ion  in exchange fo r stoc k will not  give  rise to income tax reg ard les s of the  p res en t t echnica liti es th at  m igh t ex ist  u nd er  ou r section 351, b ut  wi th a reserv ation  th at  t he  stock received wou ld con­tin ue  to have  th e cost or  basis  w hich  t he  ta xp ay er  had fo r t hi s know l­edge  an d know -how th at  he tra ns fe rre d,  and  u pon a sale or  o ther  d is­posit ion  of  the stock  he wou ld pa y the ta x at  th at  time .
The purpose of th is  is to ge t over some of th e technica l problem s th at  ha ve p roved d ifficult  to resolve u nd er  our prese nt se ction 351 while ad he rin g in  g ene ral to  t he  same pr inc iple as existed  before.
Se na tor W illiams . Technica l problem s wi ll ari se because  section 351 is no t b road  enough to cover  i t;  is t hat  no t correc t?
Mr.  Cohen . Th at  is cor rect.
Se na tor W illiams . So it  is an  expansion  of ex ist ing  law ?Mr. Cohen . Yes.
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SECTION 3 51 DEFINIT IO N FOR TAX FRE E TRANSFE RS

Se na tor  W illiam s. So it  is no t rea lly  technical  prob lems. Und er  
exist ing  law s appli cable here in th is  country , bow do you tr eat tho se 
same item s ? Are  the  same  i tems t ha t will  be covered unde r t hi s trea ty  
allow ed to be con sidered on a tax- fre e exchange under section 351 ?

Mr.  Coi ien. W ell , it  is difficult to  say  in some cases, Senator . The 
dis tin ction  is t ha t un de r ou r prese nt law in section 351 we w ould give  
th is  de ferra l if  th e items  tran sf er re d constitu ted  “p ro pe rty .”

Se na tor  W illiams. I  know. But  I  am  as kin g you, do  you de fine wh at 
is pr op er ty? Do you define  thes e same item s un de r exist ing  law  fo r 
tran sfer s in  th is  coun try ? Ar e they  defined in  the same manne r in 
which th ey would  be def ined un de r th is  tre aty ?

I  th in k the  ans wer is n o : is it  not  ?
Mr. Cohen . Th e answer is c lea rly  no  in  th e sense th at  th is pro vis ion  

would  be broad er  and co ver  item s wh ich  may  not be pr op ert y, although 
most i tems would  be consider ed p rope rty .

For example, a pa tent , I  wou ld th in k,  is  c lea rly  p rope rty  un de r o ur  
concept.  An  inv entio n is probably prop er ty . But  wh eth er a form ula  
or  p rocess or  s im ila r pr op er ty  r ig ht is p ro pe rty or  not  ha s been a  very 
grievous prob lem.

Se na tor  W illiam s. I  kn ow i t has, bu t u nd er  the exis tin g law, section 
351 as i t is ap pli ed  domestic ally , do a ny  one  of tho se th ree items qua lif y 
fo r a  tax -f ree stock  tra ns fe r?

Mr . Coiien . I  do no t wan t to  evade yo ur  que stio n, Senator,  bu t I  
mu st ans wer it  t h a t I  do no t kno w because it  dep end s in  l arg e pa rt , I 
believe, u pon th e appli cable  S ta te  law. One  of th e pr oblem s in t hi s a rea  
is th a t when we are de ali ng  dom est ica lly we have a pr et ty  good idea 
of the app licable St at e law. I t  may va ry  fro m St ate to  Sta te,  b ut  we 
do have in gen era l th e common law  appli cab le in th e Un ite d Sta tes . 
But  when we go int o the develop ing  c oun trie s, a pa rt icul ar ly  difficul t 
pro blem is to know wha t th e law  is in  th at  coun try  wi th respec t to  
these item s in de ter mining  w he ther  i t is pr op er ty  or  n ot  p rop ert y.

Se na tor W illiams. I  do not th in k th at  th e section 351 defin ition can  
be d ete rmine d necessarily by t he  leg islatu res  of various Sta tes .

For example, ma ny  pa tent s are  fo r some new prod uc t, a secret

Srocess, on which th e com pan y may have spe nt $30, $40 or $50 million in 
eve loping.  Now it  m ay be a fa ilur e;  it  may be a loss or  it  may  be a 

success, bu t it  does h ave a t an gi bl e value . I  do n ot  th in k unde r section 
351 th at  it  is tre ated  as a tax- free  t ra ns fe r in th is  coun try , and  I  am 
wo nderi ng  if  you a re no t broade ning  the  defin ition  of  sect ion 351 und er 
th is  tr ea ty  in  a m anner in w hich it  is  no t being  applied in th is  country .

APPLICAT ION  OF TRE ATY  LANGUAGE TO SEC TIO N 35 1

My next  question is th is : I f  t he  Senat e appro ves  t he  t re at y a9 you 
hav e it  here  fo r Tr inda d and wi th  the  de fini tions o f section 351 tr an s­
fer s bro ade ned would you end orse the appli ca tio n of  th e same lan­
guage to  sectio n 351 here in th is  country  ?

Would you  endorse  t hat  ? That  is, t hat section 351 be bro adened  n a­
tio na lly  to  cover all of  th e same item s which are  covered un de r the  
trea ty , a nd  how m uch wou ld be i nvolved in reven ue?

Mr.  Coh en . I  th ink—I spe ak necessa rily  wi tho ut knowledge of all 
of th e fac ts------
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Senator W illiams. If  you would r athe r furnish that  for the record,
I will not press i t this  morning because I would like to have the  De­
partment's position on this broad language which you are recommend­
ing. I  would like to know approximately how much may be involved 
and whether or not you would embrace the  same extension domesti­
cally. If  you did, then  how much would be involved in that?

Air. Cohen. Well, Senator, my difficulty is going to be that  we can­
not really estimate the cost in the United States. In general, I  would 
say th at in substantial business transactions, the transaction will not 
be done if this would produce taxable income upon the receipt of the 
stock. It is not so much a matter of whether we would get revenue Kor not. I think  the answer is that  the transact ion would not occur if 
the receipt of the stock would produce income.

The second problem th at we would have is to try to determine the 
extent to which the resolution of these doubts would be different from .
what it would be under existing law. I have no difficulty in saying 
tha t the  policy directions ultimately worked out here should be appli ­
cable domestically. But we are dealing here with a Tr inidad situation 
which involves a relatively limited dollar amount in view of the small 
size of the country. We have a provision in article 7 which provides 
that  “With  respect to the United States tax, the provisions of this 
article shall be subject to such regulations as are prescribed by the 
Secretary of th e Treasury or his delegate to effectuate the provisions 
of this article and to fur ther  define and determine the terms, condi­
tions, and amounts referred to herein.” This gives us very broad au­
thori ty to make sure that  this provision is not used for any tax avoid­
ance operations.

But I would be most reluctant  to suggest this to the Senate Finance 
Committee as a provision for domestic operation without considerable 
additional study.

Senator  Williams. I gathered tha t you would, and I would have 
been surprised if you had taken a different position. But I still get 
back to my basic question.

I want the position of the Department. I would like for you to 
furnish it at this point in the record, if you would, later , as to your 
endorsement or rejection of this same policy applicable to domestic 
industries, and your reasons and the amount involved.

I realize you cannot put your finger on the amount of money now 
l>ecause the tax consequences prohibit it.

Mr. Coiien. Yes.
Senator Williams. But  if you extend this  tax-free exchange, it is 

almost unl imited as to what could be done, and at least I would like •
to have your estimate, if you care to  make an estimate.

What disturbs me is the  thought of extending a tax benefit abroad 
which we are not willing to give to domestic industries  and if it is 
the mere fac t tha t it  is a small country  and it may be small in amount, 
it does not make any difference. I t is the princip le of it. It  is r igh t or 
it is wrong, and I  would still like you to furnish this recommendation 
for the record because I personally have questions in my mind as to 
the advisability  of this step.

Senator  Case. Would the senator yield ?
Please go ahead and comment.
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TRA NSFERS UN DE R SECTION  33 1 AND  ARTICLE 7 OF 'TRIN IDAD TREATY

Mr.  Cohen . I  would  l ike to say  th at  f or a good m any ye ars I pr ac ­
tice d law  in the tax field and worked pa rt icul ar ly  in the area  of  co r­
po rat e tra ns ac tio ns . I fou nd th at  th is  pro blem does no t rea lly  occur 
in the dom estic a re a because, exc ept  in  a  m ost unusu al sit ua tio n,  the re  
is no pa rt ic ul ar  ad va nta ge  in tr an sf er ring know -how an d tec hnica l 
ass istance  fro m per son s to dom estic  co rpo rat ion s in a sect ion 351 
tra nsac tio n.

I t  theoreti ca lly  is a problem th a t we h ave  wo rried  a bout oft en , bu t 
aside fro m t he  possibi lity of the reb y convert ing  wh at  would  be or di ­
na ry  income into  a  ca pi ta l g ain , i t h as no t been  a  ve ry ser ious problem. 
Th ere  are some pro blems  in the tec hnica liti es of  sect ion 351 where  it  
arises, b ut  it  has  no t been  a ver y dif ficult  prob lem.

Th e pro ble m ha s exi sted in the in tern at iona l are a, an d it  has been  
difficult fo r t he  I nte rn al  Revenue Service t o dea l wi th th is  p rob lem  in 
advance ru lin gs  in each  case. Th is ar tic le wou ld give  a broa de r au ­
th or ity  to th e Treasur y an d the In te rn al  Rev enue Service by reg u­
lations .

I wou ld no t like  to see the  b roa d au th or ity  wi th  respec t to domestic  
tra nsac tio ns , bu t I th in k I  can answer fo r the rec ord  t hat  I  would  n ot 
objec t in pr inc iple to  ex ten ding  in the dom estic are a the  same pr o­
visions  t hat  wou ld be here, bu t I  th in k I  wou ld like  to wor k it  ou t in 
gr ea te r de tai l in the sta tu te . I would  n ot  a sk the Congres s to delega te 
th is  much a ut ho ri ty  to th e T reas ur y in  the do mes tic area.

But  in the  case of  the  typ es  of  pro blems th at w ould come up in T ri n i­
dad, which would  be l im ite d in numb er,  I  see no reason not to ask  for 
th at  au thor ity  so th at  we can  ga in experie nce  with  the  provision .

Se na tor  W illiam s. I  sha ll look  fo rw ard to seeing your  comments 
in ans wer to  my  ques tion . W hen you f ur ni sh  i t fo r the  record, I  w ould  
like you to send a copy of i t to  my office.

Mr.  Coiif.n . I wou ld be d eli gh ted , S enato r.
I  wou ld like  t o th in k a lit tle  b it fu rther  on it, bu t I do believe  t ha t, 

in  general , I would  su pp or t th is  as a general  pol icy wi th respec t to 
the Un ite d State s, bu t I  would  w an t to  see it  in  more  specific sta tu to ry  
lan guage, and wi th  less del egation  of au thor ity  to  t he  T rea sury.

Se na tor  W illiam s. I was  no t suggest ing  th at  it should or  sho uld  
no t be appro ved , but askin g fo r the com ments which have been sug­
ges ted  in  your  answer .

(T he  in form ati on  refer red t o f ollow s:)
T iie  Department of the Treasury, 

Washington, D.C., November Jt , 1970.Hon. J.  W. F ulbright ,
Chairman, Comm ittee on Fore ign Re lations,
V.S. Senate,  Washington. D.C.

Dear Mr. Chair man : A t th e  pu bl ic  heari ng  of  the Co mmitt ee  on Octo be r 6, 
1970, a t which  th e  prop os ed  T ax  Con ve nt ion w ith  T ri n id ad  an d To bago  was  
co ns idered , Sen at or W il liam s in quir ed  w ith resp ec t to  A rt ic le  7. wh ich  is en ­
ti tl ed  “T ax  D ef er ra l fo r Tec hn ic al  A ss is ta nc e” . He as ke d fo r in fo rm at io n on 
th e re ve nu e loss  which  m ig ht  re su lt  from  A rti cl e 7, w het her  th e T re asu ry  wo uld  
su pport  th e ex tens io n of  a si m il ar pr ov is ion to do mes tic  tr ansa cti ons an d th e 
re ve nu e los s wh ich  su ch  a n  e xt en sion  mig ht  e nt ai l.

A rt ic le  7 of  th e pr op os ed  co nv en tion  is  clo sel y re la te d  to  sect ion 351 of  th e 
U.S . In te rn a l Rev en ue  Cod e. Se ct ion 351 prov ides  th a t no gai n or los s sh al l be 
reco gn ized  if  pr op er ty  is  tr an sfe re rd  to a co rp or at io n by on e or mo re  pe rson s
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solely in exchange for stock or securities in such corporation and immediately 
afte r the exchange such person or persons owns stock i>ossessing at least 80% 
of the  voting power and at least 80% of the total number of shares. Section 351 
further  provides tha t stock or securities issued for services shall not be con­
sidered as  issued in return for property, although this limitation does not apply 
if the services are ancillary  to a transfer of property.

Where property is transferred to a foreign corporation, section 367 of the In­
ternal  Revenue Code provides, however, t ha t section 351 can apply only in those 
cases where the Internal Revenue Service rules prior to the  exchange tha t such 
an exchange is not in pursuance of a plan having as one of its principal purposes 
the avoidance of Federal income tax.

As I indicated at the hearing, in most cases the application of Article 7 of the 
proposed t rea ty will produce the same resul t as sections 351 and 367 of the In­
ternal  Revenue Code. However, there  are  a number of differences which can be 
listed as  follow s:

(1) There is no requirement in the proposed convention tha t the Inte rnal  Reve­
nue Service give advance approval of the transac tion as provided under sec­
tion 367.

(2) There is no requirement in the proposed convention tha t the recipient cor­
poration be at  leas t 80% controlled by the t ransferor, or the t ransferor and other 
transferors, as provided under section 351.

(3) While section 351 applies to the t ransfer of any type of “property,” Article 
7 applies to tran sfers of any :

(a) Patent, invention, model, design, secret formula or process, or similar 
property righ t;

(&) Information concerning indus trial, commercial, or scientific knowl­
edge, experience or ski ll; or

(c) Technical, managerial, engineering, architectural, scientific, skilled, 
indust rial, commercial, or like services which are ancillary and subsidiary to 
the tran sfer of the property rights referred to in (a) or the information re­
ferred  to in (b).

At the outset, it should be noted tha t since taxpayers  who are well advised 
normally will not t ransfe r patents, similar rights and information to a corpora­
tion in exchange for stock unless the exchange is tax  free, we obtain no signifi­
cant revenue from the limitations  resulting from the use of the “property” con­
cept and the other restrictions in section 351. Rather, the effect of these restric­
tions i s to prevent transactions  from taking place or to a lter  the form in which 
transactions  take place. The same is true in connection with transfers to Trinidad 
and Tobago. Therefore, it is our view tha t if the treaty were approved with 
Article 7, the provisions of this artic le which have the effect of broadening the 
possibilities for a tax-free exchange would not result in any significant revenue 
loss, but rath er could result in transfer s to Trinidad tha t would not otherwise 
be made or which would have been made in a different form. Similarly, if the 
Trinidad trea ty rules were made generally applicable there would be no signifi­
cant revenue loss.

With respect to the advance ruling requirement, section 2(a) of Article 7 gives 
the Secretary of the Treasury or his delegate the authority to promulgate regu­
lations under Article 7 to “further define and determine the terms, conditions, and 
amounts referred to herein.” The Treasury Department therefore could and 
would provide tha t, at least so long as section 367 requires an advance ruling gen­
erally on transfers to foreign corporations, such a prerequisite would be ap­
plicable under Article 7 of the treaty  with Tr inidad  and Tobago.

With respect to the 80% stock ownership requirement which is contained 
in present section 351 but which would not be applicable under the proposed 
treaty , we believe that it is appropriate for the trea ty to permit a reduction 
in this requirement. A treaty  fo r avoidance of double taxation and the prevention 
of t ax avoidance must necessarily result in modification of some of the domestic 
tax  rules in each country in order tha t those rules may be appropria tely meshed 
in connection with international transact ions between thei r citizens or corpo­
rations. Both countries would ordinarily have jurisdiction to tax  and the appli­
cation of section 351 affects not only the trans feror stockholder but also the 
transfe ree corporation. Thus, when the trans feror and the transferee are in two 
different countries which are negotiating a treaty, it is appropriate to reach some 
common rule tha t will govern the tax treatment flowing from the transac tion 
in both countries in order to avoid double taxation or prevent escape from taxes 
in both countries.
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Some fo reign count ries, partic ula rly  developing count ries, wish to have  a sub­
sta nt ia l local ownership  of stock in the  corporation. We thought,  therefore, in 
connection with  these negotiat ions  with  Trinidad and Tobago, th at  on a recip ro­
cal basis  we could permit reduc tion in the  80% control requ irem ent,  pa r­
ticu lar ly since, by the  regulat ions th at  would be a uthorized and  by the require ­
men t for  a rul ing  by the  Commissioner of Int ern al Revenue, thi s redu ction in 
the  neces sary percentage could not be used f or t ax  avoidance purposes.

We would not  be prepared,  a t lea st a t the  p resent  moment, to recommend th at  
the  80% require ment in section  351 be reduced in ent irely domes tic tran s­
action s. In  t he  firs t place, the re is no problem of meshing our  own tax laws with 
those of anoth er coun try in int ern ational transactio ns or tak ing  acco unt  of its 
desi res in a tre aty negot iation. In  the  second place, in the  domestic area  ther e 
would be no require ment for  a rul ing  by t he  Commissioner, and  hence no oppor-

* tun ity  to review the  tax  avoidance potenti al th at  might be involved in the 
tran sac tion. In  the  th ird  place, while  the re are reasons to review  a number of 
the  presen t sta tu tory  provisions  in Subchap ter C, we would not be inclined to 
recommend a chan ge in section 351 withou t some corresponding changes in 
other prov isions in Subchap ter C where  no requ irement for a Commissioner’s

•  rul ing  exists .
With respect to the  differences  in the  scope of section 351 and  Artic le 7 r esult ­

ing from  the use of the  “pro per ty” concept in section 351 and the  reference  to 
specific item s in Arti cle 7, it  should be noted tha t, in a sense. Artic le 7 is  clearly 
nar row er tha n section  351. F or example, Artic le 7 applies  only to  the l imited types 
of prope rty rights  list ed above and  does not  include, for example, the  tra ns fe r of 
machinery,  equipment,  stock and  securit ies which are  all covered by section 351. 
On the other hand,  Artic le 7 is  broade r tha n section  351 to  the  exte nt that  some 
of the items liste d thereon may not  q ual ify as “pro per ty” for purposes of section 
351. Considerable difficulty has  been exper ienced  in determining the meaning of 
the  term  “proper ty” in rela tion  to items such as “know-how” and oth er types of 
intangib le property. This is p art icu lar ly tru e with respect to  t ran sfe rs to develop­
ing countries,  where  concepts of “pro per ty” ownership may not be well defined 
in legis lative or jud icial law. We believe that,  in view of the  provision  for regu­
latio ns und er thi s art icl e of the tre aty and  the requiremen t of a rul ing  by the  
Commissioner, no opportu nity  for tax  avoidance would exi st by thi s expansion 
of the term  “pro per ty” in the  context of tra ns fe rs  to Trinidad and Tobago 
corporations. We would not propose to  have the In ter na l Revenue Service approve 
any tra ns fer of an  item  und er thi s Artic le 7 of the  tre aty to a Trinid ad and 
Tobago corp orat ion in any case in which  we would not  be prep ared  to endorse a 
sta tutory  amendmen t of section  351 to permit an iden tical  transactio n between 
United Sta tes domestic taxpay ers . While we would not  be prepared to abandon  
the  “proper ty” require ment in section 351 for  domestic purposes  at  th is time 
because there would be no prerequis ite of a ruling, as exper ience is gaine d with  
the  type of provis ion which is set forth  in Artic le 7, cons ideration  will be given 
to developing an amendment to section 351 along  such lines.

We have concluded in these circu mstances  th at  thi s Artic le 7 o f the  tre aty is 
desirable, particu lar ly because on a bilate ral  ba sis it  de alt  with a special problem 
of a developing count ry, tax avoidance could lie p reve nted  by the  provisions of 
the  r egulations and  the necessity for  the tra ns feror to obtain  a ruling of approval 
by the  Commissioner of In ternal  Revenue, and  by the  f ac t th at  we would a nt ic i­
pate that  the requ ests  for  rul ings under thi s tre aty provision would be few in 
number.

e  If  the  Committee should  view the difference in the  scope of section 351 and
Article 7 as signif icant and  should conclude th at  it does not  at  thi s time w’ant 
to approve this p rovision, the Tre asu ry would be wil ling to accept  approval of the 
proposed convention with a  re servat ion  concerning Artic le 7. We have been in con­
tac t with  the  Tr inidad and  Tobago autho riti es on thi s ma tter, and  they would 
not object to a r eservation  with respect to Article  7 if necessary to obtain approval 
of the  proposed tr eaty.  We do believe, however, th at  i t would be prefer able  to  ap­
prove Article  7 and observe ca refully the experience th ereu nder.

Finally , notwithstand ing  our  willingness to accept  a rese rvat ion with respec t 
to Article 7 under  the  circums tanc es set for th above, the Tre asu ry believes that  
provis ions simi lar to Article 7 of the  proposed tre aty are  desirable  in the  case  of  
tax  tre at ies between the  United  Sta tes  and  less developed count ries. Therefore 
if the Senate enters  a rese rva tion  to Artic le 7, I would hope to have  the  oppor­
tun ity  a t an ear ly date to discuss  th is matt er  f ur ther  w ith the  Commit tee in the
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context of an exam ination of U.S. treatm ent of less developed coun try tax  incentives.
Sincerely yours,

Edwin S. Cohen, 
Assistant Secretary.

Senator Williams. Go ahead, Senator  Case.
Senator Case. Do you have any fur ther comment to make?

FU LL  TAX PA YM EN T UP ON  SALE OF STOCK SUGGESTED

Mr. Cohen. Well, Mr. Gordon suggested to me, and I thought I 
made th is comment but  perhaps I did not, that  in the international area, particularly with respect to the developing countries, the de­
veloping countries are anxious to obtain the know-how and the tech­
nical assistance from the U.S. firms. But  the U.S. firms, while 
willing to render tha t assistance and make the know-how available, 
would not do so if there would be prohibitive taxation on the value of a stock which has an uncertain value.

It  has seemed to us t ha t in that  s ituation a fa ir resolution of it is to 
say no tax will be collected at tha t time, but upon a sale of the stock tha t the full t ax would be paid then.

Senator Case. Thank you, Mr. Cohen and Senator Williams.
TRA NSFER  OF PA TE NT  TO FOREIGN COM PAN Y

From an expert you are going to a complete neophyte now. What is 
the trans fer of a patent ? A patent is an exclusive rig ht in a certain are a; is it not ? IIow does an American company transfer  a patent to a company in a foreign country ?

Mr. Cohen. Well, Senator, we are neophytes together in the paten t 
area certainly. I have had some experience in this. You could have a property  right in an invention and then patent it, but I suppose tha t 
this would come up, not on t ransfer  of a U.S. patent to a Trin idad  corporation, but frequently an invention is patented not only in the 
United States  but in foreign countries. An American might have 
a U.S. patent  and he could have a Trinidad patent or he could have a paten t in some other country, and he could tran sfer  all his 
right , title, and interest under the patent to a Trinidad corporation  in exchange for stock of the Trin idad  corporation.

Senator Case. Do you mean he could tr ansfer his U.S. patent?
Mr. Coiien. He could transfe r the U.S. patent, but I do not think 

tha t t ha t is what is involved here, because tha t would not seem to be sensible from an income tax standpoint.
More likely the transfer  of a patent involves the paten t issued bv the foreign country. It may cover the same invention t hat  is covered 

in the United States by a U.S. patent. So I think  what is involved 
here, genera lly speaking, are patents of foreign countries.

Senator Case. Well, again, this is difficult to understand, 
on mean a U.S. company would transfer to a T rinid ad corporation patent right s in a process under the law of the United Kingdom?

Mr. Cohen. But, suppose I, for example, paten t a new widget. I patent it in the I  nited States, and I  also get a patent in Trinidad.
Senator  Case. But this  does not say just Trinidad patents.Mr. Coiien. Xo.
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Senator Case. In fact, I do not think it means that; does it ?
Mr. Coiien. But it is not limited to that. But then this is an illus­

trat ion and you asked for an illustrat ion.
Senator  Case. Please continue. I did not mean to interrup t.
Mr. Cohex. Suppose, for example, th at you have a patent in T rin i­

dad to make, use and sell, and you want to manufac ture in Trinidad. 
1 think the normal practice would be to transfer  tha t Trinidad pa tent  
to a Trin idad corporat ion upon the organization of the company and 
tha t would entitle  t ha t corporation to manufacture and use and sell.

There is a limitation in Article  7. While it  is not limited to a tran sfer 
to a corporation of the country tha t gives the patent, it  does make this 
provision applicable only where there is a transfer  for use in con­
nection with a trade or business actively conducted by such corporation 
in Trinidad.

Senator  Case. In  other words, you could not trade in patents?
Mr. Cohen. No.
Senator Case. A company could not acquire a paten t and sell it?
Mr. Coiien. It  is only for use in a trade or business actively con­

ducted by th is Trin idad corporation t ransfe ree in Trinidad.
Senator  Case. Bu t if a company wanted to set up its world operation 

in Trin idad , it could do so through this mechanism. It  could make 
all the widgits in the world in Trin idad and sell them anywhere they 
want to.

Mr. Cohen. Yes.
(Mr. Cohen’s full statement fol lows:)

Statement of Hon. Edwin S. Cohen, Assistant Secretary of the Treasury 
for Tax Policy

Mr. Chairman and  Members of the  Com mit tee: thi s is my first  appearance 
before this Committee s ince t aking office and I  welcome the opportunity to discuss 
with  you an es tat e tax  tre aty which has been signed with  the Government of 
the  Neth erlands  and  thr ee  income tax  tre ati es  which have  been signed  with 
the  Governments  of Tr inidad  and  Tobago, F inland  and Belgium.

I believe th at  income and est ate  tax  tre ati es  are  a very imp orta nt aspect of 
our tax  program. Tax tre at ies are  important in preventin g unjustifie d double 
tax ation  of income or es tat es and  thus removing fiscal barriers  to intern ationa l 
tra de  and  investment. They are  also  important in provid ing for  an equi table  
division between countrie s of revenues from int ern ationa l transa ctions  and  for 
the  prevention of tax  evasion and  avoidance. We are  devoting increasing at ten­
tion  to these problems and are seeking solut ions thro ugh  trea ties , legis lation and 
adm inistrative action.

The three income tax  conventions pending before  this  Committee bring up to 
date and would replace exis ting  income tax  conventions with  Belgium, Fin land  
and  T rin idad and Tobago. The fourth  pending convention is an estate  t ax  tre aty  
with the  Netherlands which is new both in the  sense th at  we do not now have 
an estate  tax tre aty with  the  Nether land s and in the sense th at  it represe nts 
a new approach to dealing with internatio nal  estate  tax  problems.

ESTATE TAX TREAT Y W IT H TH E NETHERLAN DS

The purposes of the proposed  estate  tax convention with  the Netherlands  are  
the  same as those of the twelve othe r est ate  tax conventions now in force between 
the  United States and  other countries; 1 namely, to minimize the burdens of 
double taxatio n at  death , to assure an equi table  division of revenue between 
the two Contract ing Sta tes  and to prevent fiscal evasion with  respect to taxes 
on esta tes  and inher itanc es.

1 Au stra lia, Canada, Finl and , France, Greece, Ireland, Italy, Japan,  Norway, the Repub­lic of South Africa, Switzerland, and the  United Kingdom.
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In accomplishing these purposes, the convention dep arts from the pa tte rn of our  exist ing e sta te tax conventions in order—
(a)  to take into account problems which employees of inte rna tional  businesses assigned to foreign count ries have encountered  under previous convent ions ;
(b) to follow the  direction indicated by the U.S. Foreign Inve stors Tax Act of 1966 (FI TA ) in assisting our  balance of payments by minimizing deterre nts  to foreign portfo lio inves tment  in the  United St at es ; and(c) to conform to the extent pract icable with  the provisions of the Draft Double Tax atio n Convention on Estates and Inherit anc es published  in 1966 by the Organization for  Economic Cooperation and Development (OECD).As background, it  would be useful  if I briefly outlined the United States and Dutch tax  systems to indic ate the problems which the tre aty  atte mpts to solve.The United Sta tes imposes an est ate  tax  which is applied  to the estates of decedents who are  citizens or residents  of the United States and to the est ate s of othe r decedents who left  property located in the  United States.  In the  case  of citizens and res idents  of the United States, the  gross esta te which is subject to the estate  t ax includes worldwide assets. In our  Inte rna l Revenue Code double taxatio n is avoided (assuming the est ate  of the decedent is not subject to ta xa ­tion by anot her  country  on a  worldwide basis) by our allowing a cred it for  for ­eign est ate  or inherit anc e taxes aga ins t that  pa rt  of the  U.S. estate  tax  which is att rib uta ble  to proper ty located in a foreign country .

In  the  case of decedents who were nei the r U.S. cit izens nor residents, only the property  with a U.S. situ s is included in the gross  estate  and there is a $30,006 specific exemption which makes our  est ate  tax  applicab le only to U.S. prop erty  in excess of t ha t amount .
An alien in the  United States acqu ires residence for  purposes of the estate  tax  if he is physically  present in the  United Sta tes and has  an intention to rema in indefinitely.  This is real ly a “domicile” test, but the term “res ident” is used in our  In ternal  Revenue Code. The term  “domicile” is  used in the  proposed convention and  herea fte r in this statem ent.
The Nether land s imposes a Succession Duty on all property in the est ate s of domiciliaries, rega rdle ss of where  the  proper ty is located. The Nether land s also levies a tra ns fe r tax at  death  which is, in general , applicab le to tra ns fers by non-residen ts of rea l property and  unincorporated business asse ts located in the Netherlands .
It  should be noted that  it  i s eas ier  for an alien in the  Netherlands  to acquire dom icile2 3 for  purposes of its  Succession Duty  tha n for  an alien  in the  United Sta tes  to acquire  domicile  for purposes of the estate  tax. While the United States require s both physical presence  and an inten tion to remain here  indefinitely . Dutch domicile is equated only with  the  location of one’s principa l abode. A rented house or apa rtm ent  in which an individual lived in the Nether land s with his  wife and children  would generally  be considered to be his principa l abode.The Nether land s law only par tia lly  elim inate s double taxation in cases  where a residen t of the  N etherlands had proper ty in foreign countries subject to e state or inheritance tax  there , since with  respect to some types  of property,  including investments in marketable secur ities, the  Netherlan ds normally allows the  for­eign tax only as a deduction in computing the  net amount subject to Dutch  tax  ra ther  than  allowing a cre dit  for the  foreign tax  aga ins t the  amount of Dutch tax .’
Thus, und er Dutch law, a U.S. c itizen who dies in the Nether land s and who rented or purchased a house or a partm ent is likely to be treate d as a domic iliary for  Du tch estate  tax  purposes. All of his asse ts would there fore  be subject to the Dutch Succession Duty. Since h e is a U.S. cit izen all of his asse ts would also be subject to  the  Federal  Es tat e tax. T he U.S. would give a c redit (subjec t to the s ta t­utory lim itat ions) for the  Dutch taxes on assets our law considers to be located in the  Netherlands, but  thi s may be of limited benefit because  und er our  law

2 T h is  is  a tr ansl a ti on  of  th e  D ut ch  wor d “w oo mplat s” wh ich appar en tl y  ca n be tr a n s ­la te d  e it h e r as  “ do mici le”  o r “ re side nc e” .3 T he  d iff eren ce  b etw een  a de du ct io n an d c re dit  ca n be il lu st ra te d  by as su m in g th a t S ta te s A an d B bo th  impose a 50 pe rc en t ta x  on  th e  sam e as se ts  w ith a va lu e of  $10 0,0 00 . If  S ta te  B al lows  a cr ed it  fo r th e ta x  of  S ta te  A th e ne t effec t is th a t th e  ta x  of  $50 ,00 0 is pa id  to  S ta te  A ; no ta x  is  pa id  to  S ta te  B. On th e o th er  ha nd , if  S ta te  B al lows  a de du c­ti on fo r th e ta x,  S ta te  B im po ses a ta x  of  $25 ,00 0 by ap pl yi ng  it s  50  pe rc en t ra te  to  th e as se ts  ne t of th e  ta x  im po sed by S ta te  A. Th e re su lt  is a to ta l ta x  li ab il it y  of 75 pe rc en t ra th e r  t h an  of  50  p er ce nt  a s in di vid ual ly  im po sed by bo th  S ta te s A a nd B .
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most of his asse ts may be regarded as being located in the  U.S. or  th ird  coun­
tries. Moreover, the  Nether lands would, for most types of property, only permit  
a deduction for the U.S. tax.  If, for  example, such a decedent lef t an est ate  of 
$250,000, consisting p rim ari ly of stocks  and obligations issued by a U.S. co rpora­
tions, and  bequeathed all of it to his wife, the U.S. tax would be $10,900 and the  
Dutch tax  would be $23,930. The combined tax  liab ility  of $34,830 exceeds the  tax  
either country would impose by itse lf—$10,900 in the  case of the United  Sta tes 
and $25,612 in the case of the Netherlands.

A sim ilar situ ation ari ses  where a Dutch  citizen  and  res iden t invests in U.S. 
secu ritie s the value of which exceeds $30,000 at  his death . Again, the  U.S. tax  
would only be par tia lly  offset by the deduction al lowed un der  Dutch law.

Our olde r t rea tie s contained comprehensive situs rules  an d typica lly eliminated  
double taxati on  by giving the  pr imary  right to tax a given type of proper ty to th e 
country of situs . The country  of citizensh ip or domicile had the residual  righ t 
to tax  and then,  if a tax  was  levied, a credit  was given for the situs country ’s 
tax  on p roperty situat ed within its  borders. In  cer tain  cases, as where prop erty  
is situat ed in a  t hi rd  count ry, each tre aty country gives a pa rti al credit  for  the 
tax  imposed by the other.

AVhile exi stin g treaties have more or less eliminated  double taxation,  they 
have not elim inated the compliance problems of a decedent’s survivors,  since 
the basic es ta te  tax  laws  of both countries have continued to apply. As a conse­
quence of the  differing domicile laws  a decedent may be considered to have been 
domiciled  in both signatory countrie s and  the problems associated with  filing 
est ate  tax re turns in two coun tries , such as complying with the valuation proce­
dure s of both count ries, cont inue unabate d. This  has been a source of difficulty 
and concern to the families of businessmen who die abroad.

The proposed Dutch tre aty  dea ls with these problems of double tax ation  and 
compliance in the  following w ay s:

1. Elimination of dual domicile— Scven-out-of-tcn-ycar rule.—The tre aty elimi­
nates all cases of dual domicile by providing a series of tes ts under which the 
decedent is tre ated  as being domiciled  in only one of the  tre aty count ries. The 
most important of these  tests , which unlik e the  o thers is not based on the  OECD 
model, is the seven-out-of-ten year domiciliary rule. This rule  is one of the pr in­
cipal inno vatio ns of thi s convention. Under thi s rule  a decedent who is con­
sidered by each country  as having been domiciled therein  at  death will generally  
be deemed to have been domiciled only in the  coun try of which he was a citizen 
if he had  been res ident in the  o ther country  for  less tha n seven years in the  ten- 
year period ending at  his  dea th and  did not  have the  int ent  to remain there 
indefinitely .

This  provis ion is large ly designed to deal with  th e problem of es tates of employ­
ees of mu ltinatio nal  corporat ions  who are sen t abroad for a limited tour  of 
duty. Under the proposed convention, an employee of a U.S. corporation or its 
Dutch subs idia ry sta tioned  in the  Nether land s for less tha n seven years, wi th­
out  indic ating an int en t to remain in the  Nether land s indefinitely , would not  be 
tre ate d as a domiciliary of the  Nether land s for  purposes  of its  inheritance tax.  
Dutch t ax  would not apply except to real  est ate  o r unincorpo rated  business p rop­
erty  located in the  Netherlands. Thus, the re would be no Dutch tax unless  the  
value of such Dutch proper ty exceeded the  exemption provided  elsewhere in the 
treaty . On a reciprocal  basis, the same rule s would be applicab le to a Dutch cit i­
zen temporarily in the  United State s. The seven-year domic iliary rule  applies to 
persons in the  other country  for professional, educationa l, training, tourism, or 
a similar  purpose (or in his capac ity as the  spouse or a dependent member of the 
family of a person who is in the  other country  for such a purpo se) .

2. Credit where  both  countries tax on a worldwide basis.—The provisions deter­
mining a single domicile will generally  r esu lt in only one S tate  taxing on a world­
wide basis. However , both  w ill stil l tax on a  worldwide basis  when a U.S. citizen 
eith er (a)  stays in the  N etherla nds  for more tha n seven years or (b) goes ther e 
with the inte ntio n to  rema in indefinitely . In  th e f irst case the tre aty  provides t ha t 
the  U.S. will give a credit  for  the  Dutch tax regardless of the situ s of the  prop ­
erty of the  esta te, excep t th at  in the case of real  estate  or unincorporated busi­
ness prop erty  in the  U.S., the  Nether land s would give a credit . In  the  second 
case a credit  form ula lim its the  tota l tax to the  gre ate r of the  two taxes and 
provides for a divis ion thereo f be tween the  two countries.

3. Lim itin g taxation of res idents  of the othe r country to local real esta te and 
unincorporated business a ssets.— To deal with the  case of the Dutch  resid ent  who 
invests in U.S. securit ies, the U.S. ag rees to forego its  t ax  on the  secu rities even
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if the value of the U.S. assets exceeds th e $30,000 U.S. exemption. To accomplish thi s the trea ty provides that  each Sta te will only tax the local real est ate  and unincorporated business property in the estate  of domicil iaries of the othe r State . The U.S. however still reserves the right to tax  its citizens on a world­wide basis even i f they  are Dutch domiciliaries.
In thi s connection, it should be noted that  this trea ty provision will involve litt le revenue loss. The trea ty seeks to assure  th at  a Dutch tax  will be paid on U.S. secur ities by reta inin g the requirements for tiling a return  in the U.S. Th is will enable the U.S. to obtain  the information on U.S. secur ities held by Dutch decedents so that  such inform ation might be forw arded to the Dutch.4. .1/(itching allowancea granted  by the Netherlands.—Because the special U.S. tax rat e schedule  applicable to nonresiden t alien s that  was enacted  as part of the FITA is essentially  equivalen t to our  giving Dutch esta tes the marita l deduction, the Dutch  have agreed to reciprocate. In Article 10 of the conven­tion, they have agreed to give a 50 percent marita l deduction with respe ct to real property and  unincorporated  business property going to the spouse of a decedent. This exemption provided under the convention by the  Netherlan ds will apply only as long as the favorable trea tment  provided  for nonresident  aliens under FITA continues to apply.
The Dutch have  also agreed to give, a “disappear ing” $30,000 exemption to the esta tes of decedents who were U.S. domici liaries or citizens not domiciled in the Netherlan ds at  death.  This  corresponds  to the $30,000 exemption the United  Sta tes  granted to nonresiden t alien esta tes under FITA. The conven­tion exemption will completely relieve from tax  an esta te of $30,000 or  less o f a decedent who was not a domici liary of the Nether lands. It  applies  to a lesser  extent to est ate s o f up to $34,000 and not at  all to larger estates, and thus may be said to "disappear” with respec t to larger  estates .
As in the case of our income tax  conventions, the proposed Dutch estate  tax convention includes an arti cle  on the  exchange of information. This provision is primarily  designed to as sist  in the prevention of t ax evasion.The convention would apply to estate s of persons dying on or af te r the  date  on which inst rum ents  of ratification  are exchanged and will continue in force unless terminate d, subsequent to five years af te r ratification, by the United States or t he Netherlands.
I should like to note the pioneering nature of this  convention. It  is our first estate  tax convention along the lines of the  OECD model. It  ties toge ther  two count ries with differing views rega rding the prim ary basis for tax  jurisdiction, the United Sta tes emphasiz ing citize nship  and domicile and the Netherlands emphasiz ing residence. It  deals with  a serious problem of double taxatio n which lias been of gre at concern, especially  to those Americans temporar ily living in the Netherlands. We feel th at  this  approach  will not only avoid double taxation but make it  easier for taxp ayers to  fulfill th ei r obligations.
This convention will serve as a prototype for our future  estate  tax  nego­tiatio ns.
We have submit ted a technical explanation which discusses  the proposed convention arti cle by artic le.

REVISED INCOME TAX CONVENTIONS WITH TRINIDAD AND TOBAGO,
FIN LA ND , AND BELGIUM

I now turn to the proi>osed income tax  conventions with Trinidad and Tobago, Finland, and Belgium. I would like to emphasize that  all three conventions clo-ely  follow our recen t treaty  with France which was approved by the Senate  in 1968. These conventions  are  also along the lines of the OECD income tax model and recent treaties entere d in to by other countries.
Each of these conventions  is a revision of an  existing convention. For  the most pa rt the changes made are  the  result  of the rethinking of tax  tre aty  concepts and language which has  taken place during the  years  since the original con­ventions were signed. A major influence on this reth inking process has been the work of the Fiscal Committee on the OECD which published  its Draft  Double Taxation Convention on Income and Capita l in 1963 and which has held con­tinuing discussions  since then on the various provisions. Also an important influ­ence is the policy development reflected in the Foreign Investors  Tax Act of 1966.An important example of the modernization of tre aty  concepts that  these conventions embody is the e limin ation  of what has  come to be called the “force of att rac tio n” rule which is incorpora ted in the  exist ing trea ties with Finland
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and Belgium. Under that  rule, if a res iden t of one Sta te engages in tra de  or 
business through a fixed place of business  (permanent establ ishment) in the 
other State , ail  of his income from the other Sta tes is taxed as profit of the 
perm anent establishment. The  limita tions on the  rat e of tax  which can be im­
posed on d ividends, int ere st and royalties or the exemption for intere st or royal­
ties  and the  exempt ion for cap ita l gains would not be appl icable.

Recen t trea ties , including the  three under considerat ion, provide ins tead th at  
only income which is “effectively  connected” with  a perm anent establishme nt 
will he taxed as business profi ts without regard to the limitat ions which the 
treaty  provides for the  tax  which may he imposed on cer tain  types of income; 
there fore , dividends, int ere st and royalty income not  at tribu tab le to a perma­
nent establishment will be accorded any reduced ra te  provided for in the tre aty 
and  the exemption for cap ita l gain s not so att rib uta ble  could apply.

The basic func tions of an income tax  tre aty are to avoid double taxa tion , to 
provide for  a fa ir  divis ion of tax  revenues between  the two States, and to pre ­
vent fiscal evasion. To accompl ish these purposes, a number of basic rule s a re set 
for th in the proposed tre at ies with  Trinid ad and  Tobago, Finland  and Belgium. 
The rules, which  are  described  in grea ter  detail in the technical explana tions 
that  have been subm itted fo r the  record, a re  as fol lows :

1. Taxatio n of business profi ts.— In  ord er to give business flexibili ty to und er­
take foreign operation s in a pre lim inary or limi ted fashion withou t being subject 
to foreign income taxe s, the  tre ati es  provide th at  a res ident of one Sta te (in­
cluding a corj>oration) is not subject to tax in the other Sta te on ind ust ria l or 
commercial profits  unles s it has  a permanen t establ ishment in that  other State . 
The definition of ind ust ria l and  commercial profi ts in the proposed conventions 
with Fin land and Belgium and  in our exis ting  convention with France  includes 
motion picture rents and royalti es and  result s in the tax ation  of motion pictu re 
royalties by the  Sta te of source only if the  income is a ttr ibutab le to a perm anen t 
establishment in that  State .

In general a perman ent establ ishment is a fixed place of business, hut  follow­
ing the OECD model, cert ain  types of fixed places of business  (such as purchasing 
offices) do not constitute  p erm ane nt esta blishments  and certa in act ivi ties  c arri ed 
on witho ut a fixed place of business  (such  as a local dependent agen t who con­
cludes co ntra cts)  do con stit ute  a permanen t es tabli shment.

2. Air and sea carriers .—The tre at ies provide reciprocal exemption for inter ­
na tional  a ir  and  sea carr iers .

3. Double taxatio n arising  fro m inconsis tent trea tment.— The treaties provide 
a mechanism for  avoid ing double tax ation  result ing  from differen t a lloca tions of 
income and deductions  between head  office and branch or between rela ted com­
panies in the  two countries . This is to be accomplished by consultat ion between 
the “competent au tho rit ies ” o f the  two Sta tes  for the  pu rpose of seeking to ag ree 
on an allocation. If  a n agreement is reached, the  tre ati es  p rovide th at  taxes  will 
be imposed or adjusted to reflect  the  allocation s agreed upon. In addition  to 
problems of allocation,  the tre at ies provide for  mutua l agreement to resolve 
differences in source  rule s and to deal with difficulties or doubts aris ing  in the  
applica tion  of the  provisions  of the  convention.

4. Credit  or exem ption to avoid double taxa tion .—While  the  United  States and 
some other countries have prov ision s in the ir domes tic law to avoid double taxa ­
tion on income from foreig n sources which is sub ject  t o foreign tax. it is tr ad i­
tional to agree in income tax  conventions to allow a tax  cre dit  or exempt such 
income. Thus, in each of these  conventions t he  U.S. agree s to gra nt a foreign  t ax  
credit for  t he  tax  paid to  the oth er country. This  obliga tion is met  by the  provi­
sions of our  domest ic law. Trinidad and  Tobago similar ly agrees to gra nt a 
credit . Fin land agrees to  a cre dit  in cer tain cases and an exemption in othe r 
cases. Belgium agree s to a pa rti al or  full exemption in cer tain cases and a c red it 
in other cases. In the case of both Fin land and  Belgium, exempt income can be 
taken into accou nt for  purposes  of dete rmining the applicable ra te  of tax .

5. Tax ation of dividends, intere st and royaltie s and exem ption  of  capital  
gains.—The tre ati es  contain provisions establishing  the maxim um rates of tax  
on direct  investment and  portfo lio dividends, intere st and royalties which may 
be imposed by the Sta te of source. These provis ions are for  the  purpose of both 
avoiding double tax ation and  divid ing the  revenue  between  the  pay or’s and 
recipien t’s count ry. The tre ati es  (o ther  th an  the one with Tr inidad and  Tobago) 
provide  exemption for  cap ita l gains for  a res iden t of the oth er country. The 
condit ions for  the exemption differ so mew hat in the Finnish and  B elgian  trea ties,
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but  will generally  be met by the  ord ina ry investor. In the case of Tr inidad  and 
Tobago, both it  a nd the United States have domestic rules  which provide a large  
meas ure of exemption  for  foreigners deriving  cap ital  gains and it  was  thou ght 
unnec essary to have  a t rea ty provision.

6. Exem ption  for  indiv idua ls.—In ord er to give flexibility  to employees and 
independent persons  (suc h as doctors and  law yers) of the type  given to busi­
nesses, the  tre aty  similarly  provid es in gene ral th at  acti vities of a temp orary  
or limite d nat ure  by a res ident of one Sta te in the  other Sta te will not result 
in th e r esid ent being sub ject to income tax  in th at  other State. In the  OECD model 
ar tis ts  and  ent ertain ers  do not qua lify  for  these benefits; they are  taxa ble 
where ver they perform  services. Fin lan d agree d not to tre at  such persons differ­
ently, but  the  Belgian and  Tr ini dad tre ati es  compromise by provid ing special 
dolla r lim its (an d in the  Belgia n case  a sho rter time peri od) for  such persons 
if they are  not to become subjec t to tax  in the Sta te visited.

7. Ret irem ent  and alimony.—The tre at ies deal with the tax ati on  of ret irem ent  
income an d include provis ions for  the  tax ati on  of pensions, ann uit ies  and, except 
in Trinidad,  social security paym ents. Each  also conta ins a provision on alimony.

8. Stu den ts and teach ers.—In ord er to encourage cul tur al exchan ges of stu ­
dents, tra ine es and  teach ers, tem porary  exemptio n from host Sta te taxes are 
provided.

9. Nond iscrim ination.—The tre ati es  contain a nond iscrimina tion provision.
10. Measures agai nst evasion.—The tre aties provide for  exchanges of inf or­

mation . While  the provisions are  sta ndard , the U.S. has  in recent months given 
incre ased  atte ntio n to the  most effective use of these  provis ions to prevent tax  
evasion  and  avoidance.

Before turn ing to sep ara te discussion of each of these  trea ties, I should note 
th at  th e proposed conventions wi th Trinid ad and  Tobago and Belgium specifically 
includ e continen tal shelf  are as as pa rt of the respect ive countries. While a 
sim ilar provision  was proposed to Finla nd, and while the  concept was agree able 
to Fin lan d as well as to the  Unite d States , we could not agree on a provision 
in the  absence of cer tai n Finnish  policy decisions.

I will now review briefly the  special fea tures of each of the  proposal income 
tax  conventions.

Tre aty  w ith Trin idad  a nd Tobago
The proposed tre aty  with  Tri nid ad and Tobago would replac e an abbreviated , 

inte rim  trea ty, which was signed in 1966 and expire d on December 31, 1969.
The interi m tre aty  was limi ted in scope and covered only the withholdin g 

tax on dividends and the allowa nce of a foreign  tax  credi t. The proposed tre aty 
is comprehensive, covering the  full range  of commercial and financial tra ns ac ­
tions between the  United  Sta tes and Trinidad and Tobago.

1. Tax De ferr al f or Technical Assista nce
To facilit ate  the  flow of technical assistan ce and  know-how to Tri nid ad and 

Tobago, we have included, as Article  7 of the  proposed tre aty , a provis ion for 
the defe rral  of the tax  in both countries w’here  stock is received in exchange  
for patents, technical assis tance, know-how and anc illa ry services. When the 
stock is  disposed of, tax  is imposed.

While a sim ilar  result can be achieved  und er section  367 and oth er pro­
visions of the U.S. Int ern al Revenue Code, the tre aty provision is somewhat 
broa der and applies to tax es of both countries.  Absent thi s provision, the  taxe s 
which would be imposed would often act as a ba rri er  to such techn ical as­
sistance since the  transa ctio n does not give rise  to the  liquid asse ts necessary 
to pay the tax.

We consider this type of provision app rop ria te to tre ati es  with  developing 
countries.

2. Taxatio n of Inve stm ent Income
Under the interim treaty , the with holding tax  ra te  on dividends was limited, 

on a reciprocal basis, to 25 percent, except th at  in the  case of dire ct investme nt 
dividends where  the  reci pien t corp orat ion owned 10 perc ent or more of the vot­
ing stock of the payin g corporation, the ra te  was  limi ted to 5 percent.

Under the proposed tre aty Tri nid ad will reduce its  rat es of withholdin g tax 
on dividends from the sta tut ory  level of 30 percent to 25 percent, except th at  
direct inves tment  divide nds will be tax ed at  10 percent. There is to be no re­
duction  in the U.S. sta tu tory  withholding rate of 3 0 percent.
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The proposed convention provides for the reciprocal exemption of interes t 
paid to tiie government of a Contracting State or its wholly owned instrumen ­
talities.  Inte rest  derived from sources in Trinidad and Tobago by a resident of 
the United States which is a bank or other financial institu tion not having a 
permanent  establishment in Trinidad and Tobago will be subject to Trinidad 
withholding at  a reduced rate  of 13 percent. United States tax in the reciprocal 
case will be levied at the full 30 percent rate.

Withholding rates  on royalties, under the proposed treaty, are to be re­
duced from the statu tory  level of 30 percent in both countries to 15 percent.

While arti stic  royalties are generally exempt under this provision, at  the in­
sistence of T rinidad and Tobago roya lties are defined to exclude motion picture 
royalties. Neither are such royalties included in the definition of indus trial and 
commercial profits as in the case of Finland and Belgium. As a result, payments 
from motion pictures will continue to be taxed under the respective la ws of the 
two countries. In the case of Trinidad, tax  will presumably continue to be im­
posed on the basis of a 1956 agreement with the motion picture distributors, 
under which the distributor s are taxed  on the portion of thei r worldwide net 
income allocable to Trini dad and Tobago.

S. Effective Date
In Article 28, Trinidad and Tobago has agreed to put into effect the reduced 

rate  of tax on dividends as of J anu ary  1, 1970. This unilateral reduction of the 
withholding rate  will terminate on December 31, 1970, unless instruments of 
ratification are exchanged by tha t date. Therefore, Senate action in time to 
permit an exchange of instruments or ratification this year is most important. If 
this is done there will be no hiatu s in trea ty coverage as it will have effect for  
taxable  years beginning on or afte r Januar y 1, 1970.

Investment Incentive
The Government of Trinidad and Tobago was most eager, throughout the 

negotiations, to have included in the proposed trea ty a provision tha t would 
preserve for U.S. investment in Trinidad and Tobago the effect of a tax  incen­
tive program provided under thei r law. In a view shared by most developing 
countries, they feel th at such tax incentive can be an important facto r in the 
economic development of the developing country, and tha t its preservation in a 
tax  trea ty is an appropriate  quid pro quo for  the revenue loss which a stand ard 
type trea ty imposes on the developing country. In order to expedite ratification 
of the new treaty , Trinidad and Tobago nevertheless agreed to a trea ty without 
such an incentive. It  was agreed, however, through an exchange of notes which 
I have submitted to the Committee for publication in the record of these hear ­
ings, tha t fur the r discussions would be held between the two governments in 
an effort to agree on some form of supplementary protocol t hat would provide a 
tax  impetus to U.S. direct  investment in Trinid ad and Tobago. Such a protocol 
would, of course, be submitted to the Senate for its advice and consent.
Treaty  with Finland

The convention with Finland was signed on March 6, 1970, and replaces our 
earli er trea ty signed in 1952.

1. Taxes Covered
The exis ting trea ty limits the coverage of Finnish  taxes to the national income 

tax. The proposed treat y expands this coverage to include the communal tax, 
the sailors tax  and the capital tax.

As the United States does not have a separate net wealth tax, the new art icle 
reciprocally exempting nonbusiness property, other than  real property, of a 
resident of one State  from the capital tax  of the other State, represents a uni­
late ral concession by Finland.

2. Investment Income
The proposed convention eases the requirements necessary to obtain the re­

duced trea ty rates  on direct investment dividends. The e xisting treaty provides 
for a maximum rate of 5 percent of intercorporate dividends if the pare nt cor­
poration owns at least 95 percent of the stock of the paying corporation. The 
proposed convention maintains the 5 percent rate  and lowers the stock owner­
ship requirements from 95 perce nt to 10 percent.

The proposed convention limits the rate  of tax on o ther dividends to 15 per­
cent which is the Finnish stat utor y withholding rate.
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The exemption of interest  in the country of source is carried over to the new 
trea ty from the present trea ty.

The proposed convention carrie s over the provision in the existing trea ty 
exempting roya lties in the State of source. However, it also extends the exemp­
tion by broadening the definition of royalties  significantly beyond the copyright 
royalties  covered by the existing convention to include such royalt ies as patent, 
secret-process and trademark royalties.

3. Income of Finnish Trainees
There is a new provision in Article 23, not included in any previous U.S. con­

vention, which provides that an individual who is a resident of one Contracting 
State  and is present as a teacher, student, or trainee in the other State  and 
qualifies for exemption under the teacher or student and trainee artic le of the 
trea ty shall be allowed by his State  of residence to deduct foreign travel  and 
living expenses. Such expenses are deemed to be at least 30 percent of the 
income exemptetl in the State visited.

Although the provision is written reciprocally it has an impact only on 
Finnish tax. There are joint  U.S.-Finnish programs, privately administered, to 
encourage young Finnish t rainees to come to the United States for periods of six 
months to a year to work in U.S. industry. Under F innish law the income they 
earn here continues to be subject to the steeply progressive Finnish income tax 
but no deduction is given for their  travel  and living expenses. Their expenses 
are higher a s pa rticipants in these programs than they would be if they remained 
in Finland, but their  Finnish tax is not reduced to reflect this. This result has 
discouraged Finns from participating in these programs and is corrected by the 
trea ty provisions.
Treaty w ith Belgium

The convention with Belgium was originally signed in 1048. It  ha s been subse­
quently amended, most recently in 1965 in connection with major  amendments 
in Belgian law in a Protocol which expires as of December 31 of this  year. The 
Protocol was deliberately limited in duration to assure t ha t the  convention would 
receive a prompt and thorough review which both sides recognized to be desirable.

1. Branch Profits: Statu tory  Discrimination Eliminated
Belgian tax  law trea ts branches of foreign corporations less favorably than 

Belgian corporations. Foreign branches are taxed at the highest statu tory rate 
which applies to undistributed profits of domestic corporations, presently 40.6 
percent. Recognizing that  this  treatment is inconsistent with the trea ty principle 
of nondiscrimination, Belgium has since 1968 been applying its lower rate  (37.7 
percent) for distributed profits to the profits of Belgian branches of U.S. corpora­
tions which can be assumed to have been distributed. In the new trea ty this 
practice is confirmed. Thus, if a U.S. corporation with a Belgian branch dis­
tributes one-half of its total profits, the Belgian branch will be assumed to have 
also distributed one-half of its profits on which it  will pay the lower rate.

2. Taxation of Investm ent Income
The statu tory  Belgian withholding rate on dividends paid to nonresidents  is 

20 percent. The new United States-Belgian trea ty retains the  existing trea ty 
maximum of 15 percent by either State  on dividends paid to residents of the 
other State. Because the  Belgian corporate tax  is relatively  low (37.7 percent 
on dist ributed profits) Belgium is not willing to give up additional revenue by 
reducing its withholding ra te on direc t investment dividends below 15 percent. No 
Belgian tr eaty  authorizes a lower rate  fo r direct investment of dividends.

The new convention mainta ins for the  general case the 15 percent limit on 
interest paid to a resident of the other State found in the existing convention, 
but int roduces exemption in selected cases. Under the new trea ty, generally, there 
will be no tax  at source on inte res t: (a) paid to governments and their ins tru­
mentalities, (b) arising from commercial credit, (c) paid between banks and 
(d t paid on bank deposits.

With respect to royalties, it was agreed to reta in exemption at source as pro­
vided for in the existing convention.

3. Effective Date
The convention will enter into force one month after the exchange of ins tru­

ments of ra tification and will have effect with respect to income of ca lendar or 
taxable years beginning on or afte r January 1, 1971.
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In conclusion, Mr. Chairman, I would strongly urge, on behalf of the Admin­
istrat ion, tha t the  Senate, as promptly as possible, give its advice and consent to the ratificat ion of these four conventions.

Senator Case. We have a rollcall  vote, gentlemen.

FURTHER HEARINGS

I would like to retu rn i f the Senator would like to. Mr. Woodworth 
has not yet commented on these trea ties and I think it would be help­
ful to have his views. Should we do it  today or some other time?

Well, i t seems th at the consensus, among Senator Williams and the 
staff, is that  it would be best to ask you to come back another time, at a 
time convenient to us. Perhaps we could have an informal discussion 
with Mr. Cohen and  Mr. Woodworth in executive session, and then a 
decision could be made as to whether we would want to proceed fur the r 
in public hearings.

Mr. Cohen. Very good, Senator.
Senator Case. Thank you.
We are adjourned.
(Whereupon, at 12 noon, the committee adjourned,  subject to the call of the Chair.)





TAX CONVENTIONS WITH BELGIUM, FINLAND, TRIN I­DAD AND TOBAGO, AND THE NETHERLANDS
TH U R SD A Y , N O V EM BER  19, 1970

United States Senate, 
Committee on F oreign Relations,

Washing ton. D.C.
The committee met, pursuant to  notice, at 10:05 a.m., in room S-116, 

the Capitol Building, Senator  J.  W. Ful bright  (chairman) presiding.
Present: Senators Fulb righ t, Sparkman, Church, Symington, Mc­Gee, Aiken, and Javit s.
Also present: Edwin S. Cohen, Assistant Secretary (tax policy), Department of the Treasury.
The Chairman. The committee will come to order.

* * * • * * * *
The Chairman. We will now hear Mr. Woodworth, who is the 

chief of staff of the Jo int Committee on Inte rnal Revenue Taxat ion, on several conventions.
With which do you wish to start, the Tax Convention with Belgium ?

STATEMENT OF LAURENCE N. WOODWORTH, CHIEF OF STAFF, 
JOINT COMMITTEE ON INTE RNAL REVENUE TAXATION

Mr. Woodworth. I  thought, if it would meet with your approval, that generally I would discuss them jointly.
The Chairman. Do you have a prepared sta tement ?
Mr. Woodworth. I have a s tatement, bu t I  thought tha t I  would not read all of it.
The Chairman. All right . We will put it all in the record and you give us the essence of it.
(The fu ll statement of Mr. Woodworth follows:)

Statement of Laurence N. Woodworth, Chi ef  of Staff,
J oint Committee on I nternal Revenue Taxation

As requested by the Foreign Relations Committee, the  staf f of the  Joint Committee  on Int ern al Revenue Taxat ion  has  prepared  an ana lysis of the four tax  tre ati es  being considered by the  committee which I will subm it for the record. This  morning I would like to lim it my comments to what I believe to be the highl ights of these tr eat ies .
The three income tax  tre ati es  before  the  committee, with  the  exceptions  which I will point  out in ju st  a few moments, follow the  general  forma t of tax tre ati es  in th e past.
The existing tax  convention with Belgium was signed in 1948 and  modified by supplementary  conventions in 1952 and 1957 and by a protocol in 1965. The proposed convention replaces these conventions and protocol.
The present income tax  convention with Finland  was signed in 1952 and would be replaced by the proposed convention.



The exist ing tux convention with Trinidad and  Tobago was signed in 1966 bu t 
ceased to be effective at  the  end of 1969. It  was a treaty  of limited scope 
and had been ente red into pending development of a more comprehensive 
income tax convention.

The trea ties with  Belgium and Finland  ar e both in large part an effort toward 
modernization and  standa rdiz atio n of inte rna tional  tax trea ties.  They also 
reflect the  changes  which have been made in the U.S. tax laws in recen t years,  
par ticu larly by the Foreign Investors Tax Act of 1966. Probably the princ ipal 
change  made in thi s respect is the  adoption of the “effectively connected” 
concept in place of the  so-called “force of att rac tio n” doctrine. Under the 
effectively connected concept, a resident of one country who lias an inves tmen t 
in the othe r coun try will lie en title d to the reduced  rate s of or exemptions from 
tax  provided by the trea ty for investment income even though he has  a perma­
nent estab lishm ent in the  source country, so long as the income is not effectively 
connected with  the permanent estab lishment. This  concept may be found in all 
three of these tre atie s.

In  the case of the  Belgian and Trin idad  and Tobago tre atie s, the term s United 
States and Belgium or Trin idad  and Tobago are  defined as including the ir 
cont inen tal shelves  insofar as income a risi ng from exploration and explo itation 
of na tur al resources on the continental shel f is concerned. This is consisten t 
with a sim ilar  provision added to the tax  laws by the  Tax  Reform Act of 1969.

The Trinidad and Tobago treaty  differs from the usual  conventions  in two 
significant respects. These arise from the fact  that  most of our treaties are  with 
developed countries,  while Trin idad  and  Tobago falls into the  catego ry of a 
developing country. Firs t, the Trin idad  and Tobago treaty  provides for the 
deferral of both coun tries ’ taxes which would otherwise be imposed on the 
tra ns fer of technical assis tance  (such as  patents, designs, know-how, and rela ted 
services) by a U.S. corporation to a Trinidad and Tobago corpo ration in return  
for  stock of the latter. This is designed to induce the flow of know-how and 
rela ted services to Trinidad an d Tobago.

There  was a similar provision in the proposed treaties with  Tha ilan d and 
Israel, tre ati es  on which this committee has not acted. The treatm ent  pro­
vided under thi s provision differs in three respects from the  tre atm ent other­
wise applicable unde r prese nt law. Fir st, it  provides for  the tax- free  tra ns ­
fer  of this technical assis tance  whethe r or not it  is classified as property 
under exis ting law. Second, under present law, property  may not be con­
trib uted on a tax-f ree basis  under section 351 to a corporat ion except where 
the  tra nsferor has at  least 80 percent control of the  transferee. Under this 
treaty , transf ers  by U.S. corporations to Trin idad  and Tobago corporations 
would not have to meet this 80 percent tes t in orde r to be ta x free. Third , 
advance rulings under section 367 would not have to be obta ined  on tra ns ­
fer s from U.S. corpora tions to Trinidad and Tobago corp orat ions  in orde r 
to assure  the tax-free sta tus  of the  tra nsfer  (although  some sor t of ruling or 
notification procedure might be required under the trea ty ).

In the absence of this  treaty  provision, the tra nsfer of technical assis t­
ance which was not considered property would be taxable, regard less of the 
tra ns feror’s percentage of ownership  of the tran sferee, and  would result in 
ord ina ry income. If  the  technical assis tance tra nsfer red  were classified as 
proper ty and  the transfer was taxable  because the tra nsfer or  had  less tha n 
80 percent control of the  transferee, the transactio n generally  would result  
in the  reali zation of a capi tal gain  except where  the  prop erty  transf erred  was 
a patent , invention, model, design, secret  formula or process, or similar prop­
er ty  and  the transf ero r had  more tha n 50 percent contro l of the  tran sfer ee. 
In  this case, the transact ion would resu lt in ord inary income. Since the tre aty  
provision in question is a tax deferra l provision, it does not  affect the  char­
ac ter  of income a risin g on a tra ns fe r of technical assi stance, but  ra ther  defers 
tax ati on  of the income until the  stock received in the  tra ns fer is disposed of.

The second principal difference in the Trinidad and  Tobago treaty  lies in the 
fact  that  while Trinidad and Tobago makes  a reduction  in its  withholding  
tax es  on dividends and int ere st which flow from th at  country to the  United  
States, the  United States withholding taxes on thi s type  of income are not 
reduced. The intent  of thi s is to encourage the  outflow of capital to Trinidad 
and  Tobago b ut not from th at  count ry to the  United  States. The Trinidad and 
Tobago withholding tax  on intercorpora te dividends (where the recip ient has 
a 10 percent ownership in ter es t) is reduced from 25 percent to 10 pe rcen t and 
the Trin idad  and Tobago withholding  tax  on int ere st is reduced from 30 per-



cent to 15 percent where the recipient is a financial institu tion not having a 
permanent establishment in Trinidad and Tobago.

Still one more point of difference between these three income tax  trea ties  and 
prior trea ties  is tha t all three  of the trea ties  provide tha t the countries in­
volved may, under a mutual  agreement procedure, establish common meanings 
for undefined terms used in the proposed conventions. This should enable the 
countries involved to work out thei r differences arisin g from variat ions in 
the way terms are  used.

Let me turn now to the trea tme nt of dividends, inter est and royalties under 
the three  treatie s. Under the Belgian trea ty, the rate  of source country tax  on 
dividends will continue as in the past  to be limited to 15 percent. In addition, 
dividends paid  by a  U.S. co rporation  to a U.S. citizen or reside nt a re to be exempt 
from Belgian tax even though received in Belgium. Presently  they are subject to 
a 20 percent tax.

In the trea ty with Finland, the withholding tax on intercorpora te dividends 
has been limited to 5 percent in the past  where there was a 95 percent owner­
ship interest. Under the proposed convention, this is to be applicable where the re 
is a 10 percent or large r inter est (in  the absence of a treaty, dividends would be 
taxed by the United States at  a 30 percent rate  and by Finland at a 15 percent 
ra te ). As I have a lready indicated, in the case of Trinidad and Tobago, the Trin i­
dad and Tobago withholding tax  on dividends is to be reduced from 25 percent to 
10 percent where there is a 10 percent ownership interest. The same is also true 
for the branch profits tax  imposed by Trinidad and Tobago.

Let me turn  now to interest. Under the Belgian treaty , the  present  generally 
applicable 15 percent withholding r ate  on interest  is continued, but an exemption 
is to be available under the proposed convention w’here the interest  is received by 
the government of one of the countries, is inter est on commercial credit arising  
from sales between res idents of the two countries or is interest on bank deposits 
or interbank loans.

In the case of the Finnish trea ty, the presen t exemption for interest is continued.
Under the trea ty with Trinidad and Tobago, the withholding tax on intere st 

is reduced from 30 percent to 15 percen t where the recipient is a financial ins titu ­
tion not  having a permanent establishment  in Trinidad a nd Tobago.

In the case of royalties, the Belgian trea ty continues the present exemption 
from source country withholding tax  in the case of nonmineral royalties  and in 
additio n provides tha t these royalt ies are to be considered as derived from 
sources w ithin the country of res idence of t he payor. The normal rule under our 
tax laws is tha t this type of income has  its source in the country in which the 
property right  is used.

The presen t exemption from source country tax for arti stic  royalties  under 
the Finnish treaty is extended to cover indus trial and commercial royalties. 
In the absence of the convention these royalties would be taxed at 30 percent by 
the United States  and at the regular rate s by Finland.

Under the trea ty with Trinidad and Tobago, arti stic  royalties will be exempt 
from source country taxation and ind ustr ial and scientific roy alties will be sub­
ject to a 15 percent  rate of tax. In the absence of a treaty, these royalties would 
be taxed by both the  United States and Trinidad and Tobago a t a 30 percent rate.

Let me t urn  now to the tax  trea tme nt of capital gains. In the Belgian treaty, 
the reciprocal exemption already applying to income from shipping and air 
trans porta tion is extended to gains aris ing  from the sale of the ships or airc raft.  
In addition, an exemption from source country tax  is also provided for capital 
gains (oth er than  on real prope rty) which are  not effectively connected w’t’» 
a source country permanent  establishment (or fixed base). Nonbusiness capital 
gains of an individual are not taxed unless the individual is present in the source country for 183 days or more during the year.

Substant ially the same rules apply under  the Finnish treaty.
Finally, I should probably also call your attention to some of the rules rela t­

ing to foreign tax credits under the proposed income tax treaties. Firs t, in the 
case of the Belgian treaty , the foreign tax  credit limitation  is not formulated in 
terms of a specific type of limitation . Our other income tax treat ies n ormally have 
imposed a per country limitation on the foreign tax credit. The limitation under 
the convention will be w hatever limita tion is generally applicable under the In­
terna l Revenue Code. Also under the Belgian treaty, business profits and other 
income which Belgium may tax  under the convention are trea ted as from 
sources within Belgium even though the United States tax  laws may treat them



36

as from sources outside Belgium. This, of course, is significant in dete rmin ing 
the amount of foreig n taxes eligible for  the cred it. A s imi lar rule  may also be 
found in the tr ea tie s with Finland  and Trinid ad and  Tobago.

The estate  tax  tre aty with  the  Netherlands differs in significance from the 
income tax  tre ati es  in that  it estab lishes an ent irely new pa tte rn for es ta te  tax 
conventions. The United States has  12 est ate  tax  trea ties, the most recent of 
which is th e 1962 Cana dian  treaty .

The proposed convention has  as its  ob jective the same goal as the  o the r est ate  
tax trea ties—lessening double taxatio n at  dea th and the prevention  of tax 
evasion.

This  treaty , however, sets a new pa tte rn in effecting these results. This is pri ­
mar ily because it  is fel t that  the pas t tre at ies have  not successfully  dea lt with 
the situatio ns where employees of private businesses die while on a foreign as- *
signment that  is basical ly of a temp orary natu re.

Our exis ting  est ate  tax  conventions give prim ary  jur isd icti on to the  country 
where the property  involved has  a situs.  T his  is accomplished by both the  country 
of domicile and  the count ry of situ s imposing an estate  tax  with re se c t to the 
same property,  but  by the coun try of domicile allowing a tax  credit  for  t he  tax  »
paid  w ith respect to this prop erty  in the  country of situs. The principa l difficulty 
with thi s approach  has been that  where an employee of a corporation is abroad 
for  a period of time both the count ry of citizenship  and the country  where he is 
employed considers they are the  country  of domicile, and  thu s both would tax 
his prop erty  on a worldwide basis. Tax  conventions the United Sta tes  has  entered  
into in the  pas t have dea lt with  thi s problem by a rule which in these  cases 
spli ts the tax between the two count ries. However, under thi s approach, the 
tota l tax could turn out to be more than  the  tax  that  would hav e been imposed 
by the  United States alone

The Dutch Trea ty, which may very well be a precedent for  o ther  t rea ties , gen­
erally approaches this problem in an entirely different manner. First , it gives 
prim ary jurisdic tion  to the country where the property is located, only in the 
case of rea l property and  business assets  which are effectively connnected  with 
a perm anent establ ishment.

Second, where both countries would tax  on a worldwide basis, it distinguishes 
between the  count ry of citize nship  and  the  country  of domicile by provid ing 
generally th at  where a citizen was in the othe r country for not more than 7 out  
of the  10 years before death and did not have a clea r int ent to remain there 
indefinitely, the  country in which he was located will not impose an estate  tax  
in his case except to the  ex tent  of the real property and business p roper ty I have 
alread y mentioned, and even that  generally will be imposed at  the  lower rat es  
applicable to nonresident aliens  and  in the case of U.S. citizens in the  Nether­
lands,  subject to a 50 i>ereent ma rital deduction and an exemption from tax  of 
small estates ($30,000 or  l ess).  In  this  case, only the country of citizenship  would 
impose tax  on the worldwide est ate  of the individual involved and  allow a 
credit  only for the taxes imposed on this  real or business property.

Third, on the other hand, where  the individual involved is domiciled in the  
other coun try for  more tha n 7 years, then both the  country  of citizenship  and  
coun try of domicile would impose the ir taxes on a  worldwide basis. However, in 
thi s case, the country of citizenship  would relinquish  its  prim ary juri sdic tion  
by allowing a foreign  tax  cred it for the  tax imposed by the  country of domicile.

It  is contemplated that  the basic pattern of taxation I have described above 
will cover the large  majori ty of cases. The proposed treaty , however, also con- wtains a series of rules to deal with  other situa tions , such as where a citizen  of 
one count ry is domiciled in the  other country for  less than  7 years, but  intends  
to remain there  permanently .

Mr. Woodworth. We also have prepared a detai led analysis of the 
four pending treaties, as requested by the Foreign Relations Commit­
tee, which we have submitted for the record.

The Chairman. Yes.
(The informat ion refer red to appears on pp. 119-177.)
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INCO ME  TAX TREATIE S

Mr. Woodworth. The three income tax treaties, with the exceptions 
tha t I  will po int out to you, follow the usual format of past  income tax 
treaties.

The one with Belgium replaces the existing treaty which was signed 
in 1948, and modified by supplementary conventions in 1952 and  1957, 
and a protocol in 1965.

The existing tr eaty with Fin land—the one that is being replaced— 
was signed in 1952.

The existing trea ty with Trin idad  and Tobago applied during the 
period 1966 throu gh 1969, and expired at the end of t ha t time, but  i t 
was of very limited scope

The Belgian and Finn ish treatie s, for the most par t, are simply 
modernizations of the existing treaties. The principal change is tha t 
they take into account the changes made in the U.S. ta x laws by the 
Foreign Inves tors Tax Act of 1966.

The concept th at  was included in t ha t legislation, which is of most 
general applicat ion, is the so-called “effectively connected” doctrine 
which replaced the  so-called “force of attra ction” doctrine. By this 
we mean tha t investment income of a nonresident alien who is carry­
ing on a business in th e United States  won’t be subject to the regula r 
tax ra tes in the Uni ted S tates unless the income is effectively connected 
to a permanent establishment here. The fact tha t they have a permanent 
establishment here, if the income is not effectively connected, won’t 
bring  tha t result about. In  t ha t case, i t would still be treated as non­
business investment income of the nonresident alien which is eligible 
for the treaty ’s reduced rates of, o r exemptions from, tax for invest­
ment income.

Now, let me go, if  I may, to the significant differences in  the three 
treaties.

OBJECTIVE OF INCOME TAX TREATIES

The Chairman. May I ask, as a general proposition, are these treaties 
designed to encourage American investment abroad? Is that thei r 
objective?

Mr. Woodworth. I  th ink  that has been a factor in the past. I think, 
however, that these treaties also are designed simply to aid the two 
countries, a t least in par t, in better working out the taxation of their 
residents and businesses and to increasing equity so as to prevent 
double taxation.  But I would certain ly have to agree with you, in the 
past encouragement of investment has been a factor. I do not think  
tha t in these three treaties this is a very important factor, however, 
except in one respect which I will get to in just a moment.

The Chairman. I  know there was a time when the so-called dollar 
gap existed, when it was our  declared policy to encourage private in­
vestment abroad.

Mr. Woodworth. Yes.
The Chairman. I  wondered i f t his persists. I  am not sure tha t our 

condition now would warrant  it, whereas it might well have warranted  
it in 1952 or 1953 or 1954, and it may have been a sensible policy. I am 
not a t all sure it  still is in view of our difficulties here. I  was referring  
to that.
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RECIPROCAL INVE ST MEN T IN  UN ITED  STATES

Senator Aiken. I  would like to ask a question. Mr. Manfull told us 
tha t las t year something over a billion dollars of American investment 
took place in Belgium. What was the Belgian investment in the United 
States during the same period ?

Mr. Woodworth. I could not tell you, I  am sorry. I could probably 
get you tha t information. I would assume it was a very small fraction 
of tha t amount.

Senator Aiken. Very littl e probably, possibly the internationa l 
corporations.

Mr. W oodworth. Yes, I would th ink tha t would be the main area. 
I am sure  th is informat ion is available, but I do not have it  a t hand.

Senator  Aiken . I believe Belgium is very anxious to become a 
producer of enriched uranium for the world’s nuclear powerplants. 
They would like all our processes given to them, not only to Belgium 
alone, but to other countries in Western Europe.

I was wonder ing i f there was any reciprocal investment from that  
area. I am not thinking only of Belgium but of other countries, too.

Mr. W oodworth. I do not believe tha t any of these countries have 
really significant investments in the United States.

Senator A iken . Yes.
Mr. Woodworth. Belgium probably more than  any of the others, 

except, of course, the Netherlands—they have some significant invest­
ments here by international corporations.

Senator Aiken. There is hard ly any country more prosperous than  
Belgium at this poin t; is there ?

Mr. Woodworth. I know they are doing very well.
Senator Aiken. They are doing all right.
The Chairman. Ever since they  rid themselves of the Congo, they 

have done much bett er; have they not ?
Mr. Woodworth. I imagine they have retained the ir investments 

but not-----
The Chairman. They do not pay the bills.
Mr. Woodworth. Tha t is right , and tha t makes the difference.

PURPOSE S OE INC OM E TAX TREATIES

Trying to be responsive to your question, Senator Fulbright, it 
seems to me th at one of the purposes of the treaties,  and this could 
encourage investment abroad, is to lessen the overall tax burdens on 
dividend, interest, and royalty  payments from investments located in 
these countries.

I do not believe, however, tha t tha t serves only the purpose of 
encouraging investments there. It  also serves the purpose of encour­
aging the payment of dividends, interest, and royalties back to the 
United  States because it  lessens the double taxation of tha t income, 
so tha t I  have a little  trouble in saying which is the pr incipal  purpose. 
I think  that  the  emphasis of the  tax treatie s in recent years lias been 
on this latte r aspect.
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REC OGNIT IO N OF  C O N TIN EN TA L SH E L F

Inso far as the significant points in these three treaties are concerned, 
one of the differences is that the Belgium trea ty and the  Trinidad 
and the Tobago trea ty recognize the Continental Shelf as being a 
part of the United States, on the one hand, and pa rt of Belgium or 
Trin idad  and Tobago, on the other hand, for the purpose or tax ing  
income from natura l resource exploration on the Continental Shelf.

A similar  provision was in the Tax Reform Act of 1969, so in tha t 
sense these treaties  conform to the action tha t Congress took.

The Chairman. Out  to what dep th ?
Mr. W oodworth. I do not—I  th ink i t is what they call the-----
The Chairman. Does it go beyond a certain depth ?
Mr. Woodworth. Mr. Bedell points out to me that under the tre aty  

it is the  seabed and subsoil of the adjacent submarine areas beyond the 
terr itor ial sea, over which Belgium exercises sovereign righ ts in ac­
cordance with internationa l law. T ha t is the language actually used 
in the treaty.

The Chairman. There is not any international law th at is very clear 
about t ha t; is there? I thought maybe they were attempting to define 
what the shelf is. The shelf itself is still a rather  indefinite concept.

Mr. Woodworth. T hat  is true and to whatever extent it is indefinite 
it remains indefinite under the  treaties.

The Chairman. It  remains indefinite. I see.
Mr. Woodworth. Insofar as the trea ty is concerned.
The Chairman. I thought it was unusual to undertake to do th is in 

a tax treaty.
Mr. W oodworth. Th at is why I mentioned it. This is the first time, 

to the best of my knowledge, that  this has been done in a trea ty.
The Chairman. All righ t.
Mr. Woodworth. I think it is based on the fact tha t the United 

States  took similar action in the Tax  Reform Act of  1969, and it  does 
more or less simply correspond with that.

Senator  A iken . In the case of Trin idad  and Tobago we leave it to 
them to determine unilaterally  the extent of the Continental She lf; 
don’t we?

Mr. Woodworth. The trea ty language in that respect is t ha t i t has 
to be consistent with Trin idad and Tobago legislation and inte rna­
tional law, so tha t it is not entirely left to the question of local determi­
nation.

Senator Aiken . What internationa l law? How does i t fit in with 
Venezuela’s shelf? I  suppose Venezuela has a shelf th at  fa r north. You 
can look from Trin idad  and see Venezuela over the other side.

Mr. W oodworth. I  cannot pretend  th at I am an authority on what 
constitutes a Continental Shelf. I have general ideas about it, but I 
am sure they are not as extensive as your knowledge of it.

Senator  Aiken. I am sure you did not write any of these conventions.
Mr. W oodworth. You are r igh t about that . But I thin k the  general 

policy here is not to try  to define the Continental  Shelf  at all, but 
simply to recognize the Continenta l Shelf for purposes of the  taxation 
of natural  resources income wi th respect to the  two countries.

In  the past i t was unclear as  to whether income from offshore explo­
ration was income from sources inside the United States  or not, and
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vice versa, and this provision simply attempts to lay that  kind of an 
issue to rest.

The Chairman. It is not a very radical departure.
Mr. Woodworth. No, and it is not a very important aspect of the 

treaties.

TAX DEFERRAL ON TRANSFE RS OF TE CH NICA L ASSISTA NCE

The second principal difference is in the Trinidad and Tobago treaty, 
and this  is due to the fact that  Trinid ad and Tobago is s till classified, 
as you know, as a developing country rather than a developed country. 
There is a feature in this treaty which provides tax deferral on tran s­
fers of technical assistance. What this has reference to is when a 
U.S. company has a corporation down there, often a subsidiary, and 
it transfers patents, copyrights, secret processes, know-how, and 
things like that. The question in this case is whether that  transfer  to 
the corporation represents a taxable transaction or not.

The Chairman. Transfer  from the parent here?
Mr. Woodworth. Yes, to the subsidiary.
The Chairman. H ow would i t be taxable? Give us a simple i llus­

tration.
Mr. Woodworth. All right.
If  you have a patent  which you are contributing to the corporation 

in exchange for its stock, ordinarily tha t would be considered a t ax­
able transact ion. The result is tha t gain would be recognized to the 
paren t generally to the  extent of the excess of the value of the  patent  
over the cost of the paten t to the parent. I am referr ing only to the 
paten t rights tha t are being transferred.

I would like to go into this particular  feature with you a bit, if I 
could. There are some fairly detailed rules which present ly apply.

Firs t of all, under present law generally what would happen here 
is if th is were held not to be property—tha t could be tru e of technical 
know-how, for example, which might not be considered property—■ 
the transfer  in exchange for stock, or even wi thout the stock being 
received if it were a hundred percent owned subsidiary, would result 
in ordinary income being recognized with respect to that  property.

Now, under this treaty tha t will not occur. It  would be a tax-free 
transaction and no tax would be imposed until such time as the 
stock was disposed of. That  is one difference from the present law.

The Chairman. Give a concrete example. Some of our oil companies 
are big operators down the re; are they not?

If  one of these companies has a subsidiary down there and trans fers 
to it all the know-how and the patents for a plant, would this be the 
sort of case of which you are thinking ?

Mr. Woodworth. Yes, it could be if the subsidiary is a T rinid ad and 
Tobago corporation.

The Chairman. And the effect again is to encourage them to trans fer 
their  patents down there.

Mr. Woodworth. Tha t is correct.
The Chairman. It  is an encouragement to investment abroad.
Mr. Woodworth. This is p art  of the general concept the Adminis­

tration has asked for in the  pas t inso far as encouraging investment in 
developing countries is concerned.



It  is not a very big item, but, knowing the interest of the Foreign  
Relations Committee in this  area, I wanted to be sure that you were aware of th is partic ular  provision.

The Chairman. We used to be very st rong for it. I thin k some of us have reservations about whether we can afford to continue to  encour­
age investments abroad. This  is a rather minor part of it, I  would think.

Mr. Woodworth. Yes, it is a minor pa rt, but it is a pa rt.
PRECEDENT SET BY TAX DEFERRAL ON TRANSFER OF TECHNICA L ASSISTANCE

The C hairman. I t is a precedent, at lea st; is it not ?
Mr. Woodworth. Yes, it is.
The Chairman. Is it the first time you know of that this concept has been included in a trea ty ?
Mr. Woodworth. Simi lar provisions were included in the Israe li treaty, and also in the Thai  trea ty, neither of which you have ap­

proved, but which were presented to you.
The Chairman. This then is se tting  a precedent so that we will be in a position of h aving to approve the others later on.
Mr. Woodworth. Of course, those two treat ies went further. I as­sume tha t you had reservations on them prim arily because of the in­vestment credit  features.
The Chairman. Th at is not involved in any of these.
Mr. Woodworth. That is not involved in any of these, I t is just a question of this tran sfe r of technical assistance.
I have explained th e one difference, that where the technical assist­

ance was no t property, it would ordinarily resul t in ordinary income instead of being tax free.

TRANSFER TO CONTROLLED CORPORATION

Also under section 351 of the tax law,  which deals with contributions 
to controlled corporations., the transfer  would, even if it involved prope rty, be tax  free only if the transf ero r had 80-percent control of the trans feree, the  subsidiary.

The Chairman. Eighty percent?
Mr. Woodworth. That  is correct.
The Chairman. In many cases local people have as much as 51 or 49 percent. In Mexico, I  think, they now require Mexicans to own at least 51 percent.
Mr. W oodworth. I think tha t is the  reason why the Administration would like to move that requirement down—this interest in local con­

trol. What is involved here is the taxable treatment—generally cap ital gains  treatm ent—which "would otherwise occur where they had less tha n 80-percent control. Und er this provision it would be tax  free so there  is t ha t-----
The Chairman. This  makes it tax-f ree where it is less than 80 per­cent ?
Mr. Woodworth. T hat  is correct. It  is already tax free if it is prop­erty and if  there is at least 80-percent control.
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SENATOR WILLIAMS’ VIEW OF TREATIES

The Chairman. Incidentally , have you talked to Senator Williams 
about these treaties ?

Mr. Woodworth. I have to some degree; yes.
The Chairman. Does he approve them'(
Mr. Woodworth. He does not approve of th is feature, to the best of 

my knowledge. In  fact, I am sure he does not approve of this feature.
The Chairman. You did not negotiate it.
Mr. Woodworth. I d id not negotiate it.
The Chairman. Who negotiated it?
Mr. W oodworth. The T reasury  and the S tate Departments.
The Chairman. Go ahead.

SECTION 36 " RULING

Mr. W oodworth. The third  difference from present law is th at you 
do not  have to get what is called a section 367 ru lin g; that is, an ad­
vance ruling before you make the transfer . This probably  is not as im­
por tan t as the other two differences, although it does ease up in  tha t 
respect. So there are those three differences between the present tr ea t­
ment of transfers of technical assistance and the treatment provided 
under th is treaty.

The Chairman. Have you made any calculations about the impact 
of this  principle applied across the board to all  foreign investments?

Mr. Woodworth. I have not.
The Chairman. In  other  words, it is very small in Trin idad  and 

Tobago.
Mr. Woodworth. Yes.
The Chairman. But if this  applied to Belgium, France, England, 

Canada, and everywhere else, would you have any idea of the mag­
nitude of  the amount?

Mr. Woodworth. I can only give you a general impression in  t ha t 
regard.

The Chairman. Give me a general impression.
Mr. Woodworth. I would thin k if it were limited to developing 

countries  i t probably would not be very large. But if it  were appl ied 
across the board to developed countries as well, it  could amount to sev­
eral  hundred million dollars. Tha t is the order  of magnitude I  think  
is probably involved here.

DANGER OF ESTABLISHING PRECEDENT

The Chairman. The danger of these m atter s is th at  you establish 
a precedent and then they come along a lit tle late r and  say, “You did 
it for X, why can’t you do it for Y ? ”

This is what happens so often, and i t creates a condition that makes 
you somewhat apprehensive about doing it.

Mr. Woodworth. I t  seems to me, if the committee wished, th at it 
could study th e general matter to see what type of t ax benefits you do 
oi you do not believe should be made available in the case of treatie s 
with developing countries. If  you did so, you could reserve on this 
provision without prejudice to its futu re consideration once you had
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established a policy in tha t regard. That is one way you could handle 
this if you wished.

Senator  A iken . Mr. Chairman, th is is a lit tle out of the field of the 
members o f this committee. These are very important matters that 
they are asking  us to  pass on and we ought to get the best advice th at 
we can get.

The Chairman. Mr. Woodworth is the best man I know of in the 
tax field.

Senator Aike n. I  know he is.

CHAGUARAMAS BASE

Who owns Chaguaramas Base now ? Is  it Trinid ad ?
Mr. Woodworth. I  do not know.
The Chairman. Tha t is the naval base in Trin idad th at we built.
Senator Aike n. I t was our naval base. We gave i t away and I  won­

dered what Trin idad did with it. Who has that now ?
The Chairman. You see, we acquired this, I believe, at the time of 

the destroyer deal in World War II .
Mr. Woodworth. Yes.
The Chairman. And we buil t some buildings out there, and I  think 

we turned it back to Trin idad.
Senator Aiken. We gave them back a lot of land.
The Chairman. Is there anyone from the State Department who 

knows about it?
Senator Aiken. We gave them back the base and no thing appeared 

about it  and, I  believe, there was a tracking  stat ion put in nearby, et 
cetera, et cetera. But I was wondering what Trin idad  d id with that . 
Who eventually got  it ?

The Chairman. I think the Government still owns it.
Senator  Aiken. I do not know.
The Chairman. The ir Government, not ours.
Senator Aiken. Maybe they do.
The Chairman. I think we gave it back to them.

RESERVATION ON ARTICLE 7

Mr. Woodworth. I might say insofar as th is idea of a reservation is 
concerned, you have a letter, of which I was given a copy, which in ­
dicates tha t the Treasury Depar tment  would accept a reservation on 
this point if tha t were necessary. Obviously, they would prefer not to, 
but they have indicated-----

The Chairman. I  know they say that  they do not like i t, but they 
would be willing to accept a  reservation on article 7.

Senator Aiken . Which one is that  ?
The Chairman. T hat is on th is question we were discussing about 

the transfer of know-how and paten ts without, in effect, recognizing 
them for  tax purposes. Here is the language.

What is your own view? Do you have any advice to give about this 
or do you feel tha t is not your responsibility ?

Air. Woodworth. I will volunteer my view if you would like, 
Senator.

The Chairman. We heard Mr. Cohen.
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Mr. Cohen, did you not testify  on this ?
Mr. Coiien. 1 did, Mr. Chairman, but I think you were not present 

that day.
The Chairman. I think Senator Sparkman was.
Mr. Cohen. Yes, 1 believe so. 1 talked to you about it previously 

in your office.
The Chairman. That is right .
Co ahead, Mr. Woodworth; volunteer your individual  view.
Mr. W oodworth. 1 think it would be appropriate  for you to take 

a reservation on this provision pending an opportunity for the For­
eign Relations Committee, or any subgroup tha t may be set up, to 
consider with Treasury what you think  the appropriate  policy is with 
respect to less developed countries.

i  think what is needed is a full discussion of what is the real purpose 
of tax treaties  with  less developed countries, why you need them, and 
an explanation of these considerations from the Treasury. I t has con­
tinued, as you know, through  several administrations, to be of the 
belief th at tax benefits are necessary in these treaties.

I think , in par t, this is based on a feeling that we cannot get tax 
treaties  with the less-developed countries unless there is a tax benefit 
provision in them.

Now, whether tha t is a good idea or not seems to me to depend in 
par t on the  extent to which you do or you do not want to encourage 
investment in those countries.

CH ANGES  CO NCE RNIN G PR IV AT E U .S . IN V ESTM EN T IN  FO RE IG N CO UNTR IE S

The C hairman. As I said already, and I will repeat i t, there was a 
time when I thought it was a good idea to have priva te American 
investments in these countries, but there have been several different 
reasons why I have changed my mind. One is tha t our balance of 
payments is so bad and the other is the growing tendency of the for­
eign countries to expropriate our property , as is proceeding now in 
Chile. I t is almost inevitable in Chile and there  is no thing  feasible we 
can do about it as a matter of policy.

We put  in the Hickenlooper amendment and the Administration  
does not enforce it. I am not criticizing them. I do not think  they 
can enforce it very reasonably, but all of this has led to a new 
approach.

The way we now intend to help them is through international finan­
cial institutions such as the  In terna tional Bank and the Inter-Ameri­
can Bank.

So you achieve at least part of the purpose of helping them develop 
industr ially by doing it without getting involved in these very diffi­
cult and nasty situations in which they expropriate your property. 
You break relations and the whole situation deteriorates. We are 
faced with it now, because some of our industrial concerns are so 
outraged about the expropriation of their property that they tend to 
do all sorts of things tha t embarrass our relations. So there has been 
a reth inking about w hat is the r ight  way to go about these things.

In addition, the local people in smaller countries resent having big 
American companies come in and dominate thei r economy. Even in 
Canada, a very sophisticated country, when Diefenbaker was Prime
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Minister, he discouraged American investments and every now and 
then a great  protest breaks out against our domination of not only 
their  industria l economy but their communications, as well.

They also resent the  great influence of our news media. This is not 
good for in ternational relations, and eventually it  is not good for busi­
ness because we lose our investments.

ANDEA N PACT

Senator Church. Mr. Chairman, apropos of that,  have you seen 
the news coverage of the agreement referred to as the Andean pact ?

The C hairman. No, it has not been called to my attention.
Senator Church. It  has just been called to mine. I think it rep­

resents a whole new departure and it has great ramifications for the 
future. These countries that  differ greatly  in their  governments have 
apparently  reached an agreement establishing standards to restric t 
American investments, tha t is foreign investments, in the future 
in their  own countries, and to do it in ways tha t go f ar beyond any­
thing  that has been contemplated before, and certainly far  beyond 
anything tha t the countries have agreed in concert.

This is an indicat ion of the deep feelings tha t have been aroused 
by the extent and the characte r of American investments in Lat in 
countries, and I agree with the suggestion th at we have to reexamine 
all of this in the future.

INCO NS ISTE NC Y OF SPECIA L PRIVILEGE S AND  TAX DEFERRALS

The Chairman. As I recall, a year or two ago there  were discussions 
about what took place in Chile under a previous Adminis tration. I 
think they took over half  of Anaconda and Phelps-Dodge. They paid 
for it, I  believe, but they took over ha lf of those investments and now 
they expect to take all of them, I guess. If  there is this  movement, I 
don’t unders tand why we go about giving special privileges and tax 
deferrals to American investors.

This is what seems a little inconsistent, if tha t is the way things  
are moving.

Mr. Woodworth. I thin k the problem is that  there  are advantages to 
the United States  in having tax treaties wholly apa rt from the ques­
tion of investments. These involve tax equi ty on an interna tional  scale, 
the lessening of double taxat ion on international business, aiding us 
in the administration of our tax laws by being sure tha t we get full 
reporting  of income abroad, and purposes of tha t type which are 
desirable wholly apa rt from the question of investment.

The Chairman. I see.

EXP LORATIO N OF BE NE FICI AL  DEVICES OUTSIDE TAX SYST EM 
SUGGESTED

Mr. Woodworth. The developing countries, however, apparently 
are receiving ta x concessions f rom other countries, and they are re­
luctant to enter into tax treat ies with the United States without 
receiving comparable benefits. I t seems to me tha t possibly an explora­
tion of other devices outside of the tax system, perhaps loan guarantees
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or something of tha t type, to be ti ed in with tax treatie s might  be desirable in considering this problem.
The Chairman. We have tha t a lready in the AID program, as you know.
Mr. Woodworth. Yes.
The Chairman. Extensive guarantee programs.
Mr. Woodworth. I am jus t suggesting a possible way of approach­ing the problem—that is, considering whether an expansion of some­thing in the nontax area might not  be a bette r method of dealing with the  developing country tax tr eaty  problem than  a special tax deferral or incentive provision.
The Chairman. So you recommend a reservation on the tax  defer ral provision ?
Mr. Woodworth. Yes.

TAX REDUCTIONS I N  TRIN IDA D AND TOBAGO TREATY

I thin k I should also mention tha t in the Trinidad and Tobago Treaty , the withholding tax which they would impose on dividends and interes t is reduced, but the United States withhold ing tax on these items is not reduced.
From thei r standpoint, it does encourage U.S. investments there, but from our standpoint it also is desirable because it would encourage the repa triat ion of earnings from tha t country.
Their tax ra te on intercorporate dividends is reduced from 25 to 10 percent and the tax they impose on interest would be reduced from 30 to  15 percent if the recipient  is a financial ins titution which does not have a permanent  establishment there.
I  cannot see any problem with respect to this, although it is some­what of a departure from the usual pat tern.

SPEC IFIC PROCEDURE FOR DE FINI NG  UN DE FIN ED  TERMS

The thi rd  principal point on which these three  income tax treaties differ f rom the normal  format is tha t they attempt to establish a spe­cific procedure for the defining of undefined terms in the treaty . I think this is a wholly desirable procedure.
In  the past, problems have arisen because the United States and the  foreign country sometimes defined a term of the treaty  differently. To deal with this, these three  treaties establish a specific procedure for the  countries to get together and establish a common understanding of th e undefined terms.
Wi th that , I  would say that  I  have discussed all the significant di f­ferences insofar  as the income tax treaties are concerned.

NE W PA TTER N SET BY NETHERLAND S TRE ATY

Turning  now to the  estate tax  treaty with the Netherlands, th is does set a new pattern for estate  tax treaties. We have at present some 12 estate tax treaties, the most recent of which is the 1962 treaty with Canada.
I  should note that there is no policy I know of in this estate tax treaty  of encouraging investment abroad. The objectives here are less-
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erring double taxat ion at death  and preventing tax evasion, which I 
think are well established objectives.

The principal problem which has arisen under the approach of our 
existing treati es concerns employees of U.S. businesses abroad who 
die when they are abroad. I n this case both the United States and the 
foreign country where he is employed often impose thei r estate taxes 
with respect to the worldwide estate of the individual.

Let me explain how th at  works. In  the past the p rimary t ax jur is­
diction was given to the country  where th e property is located. The 
country of domicile imposes a tax on the  worldwide estate of the indi­
vidual, but  then allows a credit  for the tax imposed-----

The Chairman. Is this the way i t already is or the way the trea ty 
provides ?

Mr. Woodworth. Thi9 is the way it  already is. The count ry of domi­
cile provides a cred it for the tax  imposed by the country where the 
property is located.

The principal difficulty with this approach in the past occurred 
where both the country of citizenship and the country of employment 
contended they were the country of domicile.

The Chairman. In  the case of an employee as opposed to an 
investor ?

Mr. Woodworth. T ha t is righ t. This is primarily concerned with 
employees of American companies who are located abroad and who 
die while abroad.

In  the past, our estate tax  conventions have tr ied to deal with this 
problem by spl ittin g the tax  in these cases, but tha t could result in 
the to tal tax  being greater tha n the tax the United  States  alone would 
have imposed.

It  really is th at  problem which the Dutch estate t ax t rea ty tries to 
deal with by setting up a new p atte rn of rules in  th is area. F irs t, the 
new Dutch trea ty, insofar as a count ry’s jurisdiction  to tax  on the 
basis th at property is located there is concerned, would give primary 
jurisdiction to the situs country only in the case of real property  lo­
cated there and business assets effectively connected to a permanent 
establishment located there.

The Chairman. Tangib le assets?
Mr. Woodworth. Yes, and intangibles, but only if they are asso­

ciated with a permanent establishment there. It  does not  extend to 
assets which are not effectively connected with  a business and perma­
nent establishment there.

Second, the Dutch treaty attempts to deal with  thi s double domicile 
question of citizenship country versus employment country by ap­
proaching it in this general wa y: Where an individual has not been 
domiciled in the foreign  country for 7 or more out of the 10 years 
before death unless there is a clear indication tha t he intended to  stay  
there  indefinitely, then the primary emphasis is given to the tax  sys­
tem of the country of citizenship. By this I mean t ha t the employ­
ment country would only tax  the  real prope rty tha t was located there 
and the business assets effectively connected with a permanent estab­
lishment there. And even in  th is case, the Netherlands would give a 
50-percent marita l deduction and would exempt estates of $30,000 or 
less.
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This pattern is more or less consistent with the way we presently treat nonresident al iens.
Third, the reverse of what I have just described would occur where the employee is abroad for more than 7 out of the 10 years before his death. In tha t case, both the country of employment and the country of citizenship would impose their  tax on a worldwide basis, but the country of citizenship would give a credit for the taxes paid to the country of employment.
It  seems to me tha t this new patt ern  which has been worked out will prevent double taxation in the majori ty of  cases and is a rational,  reasonable way of dealing with the problems which have arisen in the past.

EFFECT OF NETHERLANDS TREATY ON INVESTMENT OF U.S . DOMICILIARY

The Chairman. How does i t work in the case of an investment? Suppose a person is a resident and domiciled in the United States. He owns a tremendous piece of real estate and he dies. What happens in such a situation ?
Mr. Woodworth. Well, there really is not-----The Chairman. Does this treaty aifect it ?
Mr. Woodworth. I t does not basically change exist ing law in that  case.
The Chairman. I see.
Mr. Woodworth. No, because the country of situs, insofar as the real proper ty is concerned, may still tax it*
I should say the treaty does affect a country’s situs jurisdic tion to the extent that it cuts it back to real proper ty plus business assets which are effectively connected with a permanent establishment  there. If  the U.S. domiciliary had other assets over there , the Netherlands would not impose a tax in that  case—only the United States would. Or vice versa, if it was a Dutch domiciliary and the property was located over here.
The Chairman. On balance, you think this is a good treaty?Mr. W oodworth. Yes. I t is a new pattern, but it looks to me like it is a desirable one.
The Chairman. I t would probably  be used as a precedent fo r other  countries. Can you see any dangers if the same principles would a p­ply to a big country where we would have many more investments than  in the other  ?
Mr. Woodworth. No, and I agree with you tha t it will probably be used as a pattern.
The. Chairman. Very likely.
Mr. Woodworth. But I cannot see tha t there is any difficulty in tha t respect. I t seems to me like it is a rationa l way of proceeding to deal with the problem of double taxation a t death.
The Chairman. If  it seems that way to  you, how do you thin k it is going to seem to those of us who do not understand our own taxes? We have to trust your judgment, so you have to be very careful.Mr. Woodworth. I will try.
The Chairman. I  am sure you will. I t is a precedent th at you would not object to hav ing applied to any country under any circumstances. What often bothers us a little  is tha t they come in with something
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for a very small country ami it is so insignificant. But then they come 
in with a trea ty with a big country.

Mr. Woodworth. I am aware of that.
The Chairman. So you thin k it is plausible even if it may be a p­

plied to other countries ?
Mr. W oodworth. Yes.

RESERVATION  ON TRINI DA D AND  TOBAGO TREATY

The Chairman. Wi th respect to the Trin idad and Tobago Trea ty, 
however, you think  we ought to have a reservation ?

Mr. W oodworth. You m ight  want to say on the reservation on the 
Trin idad  and Tobago Trea ty tha t you are not passing on it until 
you review the whole situation.

The Chairman. Save tha t for  the report ?
Mr. W ood worth. Yes.
The Chairman. As you know, our own tax laws are so complicated 

tha t it is impossible for ordin ary people to understand them, so i t is 
doubly difficult to understand them as they apply to international 
situations.

Mr. Woodworth. That is right .
One of the problems we need to work on more is to  t ry to get rid 

of some of those complexities, but it  seems very difficult to do.

CONCERN  ABOUT OVERALL POLIC Y

The Chairman. I am very worried about this overall policy tha t 
we have already mentioned.

This committee recently reported out a bill authorizing  la rge con­
tributions to certain international financial institutions. I think the 
overall amount is something like three and a hal f billion dollars. Gen­
erally, I believe the committee feels tha t this is a more effective and 
less risky way to help developing countries  than  direct intervention 
such as our old aid program or private investments in many places, be­
cause of this rising tendency for expropria tion.

Tha t obviously creates very bad relationships. We went through 
tha t with Mexico, as you well know, where they expropriated  the oil. 
It  took us about 25 or 30 years to get over that , but now our relations 
are good. A t the  present time, there is gre at apprehension about what 
is going to happen in Chile, and I  am very much concerned th at some 
of our industria l people may do th ings they should not do to try  to 
save the situation, which would embarrass our country and disturb our 
political relationships.

So there is a serious question of whether we ought to continue to 
encourage American investment abroad. I do not want  to discourage 
it, i f people want to take the ir chances, b ut to give special privileges 
would be, it seems to me, a littl e improvident, especially to a subsidiary 
and then have it taken over. Th at only deprives  this country of wh at­
ever benefits it m ight have had in the field of taxation as well as losing 
the corpus of the  estate, so to speak. So I think it is a serious question.

I believe this Administration  has s tated publicly tha t they thought 
we ought to move toward multi latera l assistance" programs, such as 
those I  mentioned, rather th an bilateral programs. I do not know that
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they have expressed themselves directly on the encouragement of pri­vate investment abroad other  than  saying “We are willing to subsidize them by ta x deferrals or tax preferences.” I  am not too sure on tha t point, but they have been very clear about using multilateral organi­zations for assistance, and I agree with them.
I think i f we are going to do anything,  we ought to do it  th at way. Of course, our own domestic situation is getting so bad we really  can­not afford to do any of this if we were to be very sensible about it. It  is sort of silly for us to be g iving  away large sums when we are going to have a deficit of $15 billion in our own Government accounts. At least it looks th at way to me. Maybe that is old fashioned.
Mr. W oodworth. We have a very real deficit problem; there is no question about it.
The Chairman. I t is not only the deficit in our own domestic accounts, but there  is a big deficit in our balance of payments, and on either account i t does not look very provident or very prudent to be going around as Lady Bountifu l under these circumstances. These poli­cies started  when it was not tha t way.
Mr. Woodworth. That  is right .
The Chairman. F or many years we had a favorable balance of pay­ments, up until 1957,1 thi nk ; did we not?
Mr. W oodworth. I think  i t was a li ttle fur ther back than that.The Chairman. Between W orld War II  and the fifties there was a very substantial cumulative favorable balance of payments—some­thing in the neighborhood of $100 billion—was there not?
Mr. Woodworth. It  was very la rge, and then my recollection is tha t in the early fifties it shifted over.
The Chairman. I  though t it was the middle or late fifties, but  maybe tha t is wrong. Perhaps tha t was when the  domestic deficit developed. That is an impor tant policy.

APPRO PRIATENESS  OF RESERVATION

Mr. Woodworth. Tha t is really why I suggested the reservation. Until  the committee works out what it  wants to do in this  area, it seems to me tha t it would be appropr iate to reserve on this point.
The Chairman. You are correct. That is what I think we ought to do.
I t is very difficult for the committee to work i t out when we are in this  transit ional period. I hope we do not continue with a deficit in our balance of payments as we now are.
I do not know what is going to happen in the trade bill. I think they are voting on it today in the House. My own feeling is tha t if it passes the House and the Senate, we will probably s tar t another repe­tition of the Smoot-Hawley era and foreign countries will refuse to import our soybeans. That is what worries me, at least, because Arkan­sas produces soybeans, poult ry, and cotton, and the next thing you know our whole international trading area will deteriorate .
It  is what happened in the pas t whenever th at has taken place. So we are in a very difficult per iod to know what is going to happen. I think we ought to have a reservation and hold our breath to see where we go.
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George, have you any questions?
Senator Aiken. No.

PROSPERITY OF COUNTRIES OTHER THAN  UNIT ED STATES

I think  you have raised a good subject here. The Common Market 
seems to be something which upsets a good share of the world, like 
New Zealand, Aust ralia,  Canada. Wh at is going to happen there, I 
do not know, but certain ly most of the Common Market countries are 
pret ty prosperous now; are they not?

Mr. Woodworth. Th at is my understanding.
Senator Aiken. And Ja pan .
The Chairman. Most of these are. The United S tates is the only one 

I know of t ha t is suffering. We have been milked so hard for the last 
15 vears that  there is not much left.

Senator  Aiken. We are gettin g down to being kind of thin.
The Chairman. We sure are.
Thank you very much, Mr. Woodworth.
The committee will have an executive session to consider the nomi­

nation  and conventions and other business.
Air. Cohen, did you want to say a word ?

REQUEST FOR MEETING TO DISCUSS POLICY

Mr. Cohen. Mr. Chairman, if I may, I would like to repeat my 
request to you before the previous hearing, at which I testified, that 
the Treasury Department and the State Department be given the 
opportuni ty of meeting with your committee, either in public hearings 
or in executive session, to discuss the  policy which we should follow 
in the negotiation  of tax conventions.

We have some 30 tax conventions now, but for some 10 years we 
have been unable to negotiate tax conventions with the developing 
countries. We thin k i t is very im portant in connection with the admin­
istra tion of the ta x laws involving international transactions  th at we 
have income tax treaties with other countries in o rder to avoid persons 
being subjected to  double taxatio n in both countries-----

The Chairman. Tha t is not the real issue. What about this ques­
tion of encouraging investments abroad ? That is the  issue.

Mr. Cohen. Well, Mr. Chairman, the two are inextricably linked 
and tha t is why I make my plea at this moment. We in  the Treasury 
Depar tment  want tax treaties  in connection with the administration 
of the tax laws, which is in our charge.

The Chairman. Yes, I understand that.
Mr. Cohen. We need provisions for elimination of double taxation 

of the same income in two or more countries.
The Chairman. Yes.
Mr. Cohen. Second, we do not like income escaping tax in both 

countries because the laws do not mesh. Third , we would like to have 
a tre aty because it entitles  the Treasury Department and the Internal 
Revenue Service to negotiate and deal directly with the tax authori­
ties of the other country without going through diplomatic channels, 
and we get exchange of information for the purpose of preventing 
tax  evasion.
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Now, we have been able to have this network of conventions with 
the developed countries, the industr ialized countries of the world, but 
we have been unable for a dozen years to produce tax conventions 
with the developing countries because each of them wants some p ro­
vision dealing with the tax treatment of investments made by U.S. 
investors in their  countries.

Now, we would like to move th is off of dead center if we could.
We have some suggestions that  we would like to review with the 
committee, and to get at least the  informal  reaction of  the committee.
Unt il now every suggestion that has been advanced in a trea ty tha t
has been negotiated has been turned down by the committee when the •
trea ty has been laid before you.

Now, if we could, we would like to review this  policy with the com­
mittee before we attempt to negotiate a trea ty.

The Chairman. Okay. We will do that.  *
Mr. Coiien. We would be very appreciative of an opportunity  to do 

tha t.

U. S.  INT ER EST IN  ENCOU RAG ING IN VE ST MEN T ABROAD QUESTIO NED

The Chairman. We will do tha t, but, as you can see th is morning, 
the real crux of the mat ter is whether it is still in our interest to 
encourage investment abroad as long as we are so improvident in our 
domestic affairs and spending all our money so unwisely. This is jus t 
one of the things that  is dis rupted by a distorted and disrupted econ­
omy. You can see the relationship.

Mr. Coiien. I unders tand your concern and we share the concern.
The Chairman. We will be glad to talk  to you about it.
Mr. Coiien. We would appreciate it.
The Chairman. This is the question. The Pres ident has made stat e­

ments indica ting th at in the field of a id he wants to move in the direc­
tion of multila teral organizations. This is not necessarily against 
priva te investment, but when U.S. investments are being expropri ­
ated, tha t certainly  dampens the enthusiasm of a lot of us to encourage 
it. You know the problem. We will be glad to have you here.

Air. Coiien. I would appreciate very much if we could have tha t 
oppor tunity early in the next Congress.

The Chairman. I cannot guarantee we will agree with you tha t 
we will want to  continue encouraging investments abroad.

Mr. Cohen. I would like to see if we cannot get the question re­
solved. It  is not a question of whether you encourage or do not 
encourage. It  is also a question of whether you can maintain  a neu­
tral ity,  and we have some suggestions along those lines th at we think  
might  be acceptable.

The Chairman. I would be very pleased to do that.
Mr. Cohen. We have no objection, as we said , to a reservation on 

this one article of the convention. We do not think i t is tha t im portant 
and, as we said in our letter to you, we think tha t we could control 
any opportunity-----
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ACTION ON TRE ATIES AND DISCUS SION W IT H COMM ITT EE

The Chairman. Do 1 understand tha t you would like us to act on 
these treaties, with the  reservation re lating to the Trinida d and Tobago 
convention, and then have this conversation or further meeting rela ting 
to other treaties you are negotiating? Is that  right ?

Mr. Cohen. Yes,  w ith  re spect to oth er tre ati es  o r a fu rthe r ne go tia ­
tion with Trinidad and Tobago.

Senator  Aiken. I  think  that is a g reat idea, almost an innovation, 
being will ing to discuss with the committee before they act.

The Chairman. Sure.
Senator  Aiken. I  would like to submit a list of three o r four other 

agencies of Government to which we could try  to sell the  same idea.
The Chairman. If  we could settle the matte r, it would be very 

good.
Mr. Cohen. I f we might, we would like to  ask your advice before 

we ask your consent.
(Laughter.)
Senator Church. Revolutionary.
The Chairman. Th at is a radica l idea, but  we will accept it.
Mr. Cohen. Thank you, Mr. Chairman.
The Chairman. Tha nk you. . .
The committee is adjourned and we will go into executive session. 
(Whereupon, at 11:20 a.m., the committee proceeded to executive 

session.)





A P P E N D I X
P ort of Spa in , Trinidad ,

January 9,1970.
The Honourable J. F ife Symington, J r.
Ambassador Extraordinary and Plenipotentiary, Embassy of the United States 

of America, Port-of-Spain.
Sir : I have the honour to refer to your lette r of the 9 Janu ary which reads  

as follows:
“I have the honor to  refer  to the income tax trea ty between the Governments 

of Trinidad and Tobago and the United States, which has been signed today. 
This treaty makes no provision for special recognition, in the calculation of 
United States  tax  on income derived from United States direct investment in 
Trinidad and Tobago, of tax incentives offered by Trinidad and Tobago to 
att rac t such investment.

My Government recognizes the value to Trinidad and Tobago of increased 
United States investment in your country and the importance which your 
Government places on promoting such investment through the tax trea ty mech­
anism. I want, therefore, to assure tha t my Government is prepared, at  an  early 
date, to resume discussions with representatives of Trinidad and Tobago with 
a view toward reaching agreement on a supplementary protocol tha t would 
provide a tax  impetus to United States  direct investment in Trinidad and 
Tobago.”

I have the honour to inform you tha t my Government accepts the above 
mentioned assurances and looks forw ard to the early resumption of discussions 
on this subject.

Accept, Sir, the renewed assurances of my highest consideration.
E ric W ill iam s,

Prime Minister.

Certification

T rinidad and Tobago City of Port of Spain E mbassy of th e United States of 
Americ a: ss

I. Robert J. MacQuaid, Consul of the United States of America at Port of 
Spain, Tr inidad, West Indies, duly commissioned and qualified do hereby certi fy 
tha t the attached copy of Embassy Note No. 1 of January 9, 1970 to Dr. the 
Right Honourable Eric Williams, Prime Minister of Trinidad and Tobago, signed 
by J. Fife Symington, Jr., American Ambassador, is a true and faith ful copy 
of the original.

In Witness Whereof I have hereunto set my hand and affixed the seal of 
the Embassv at Port  of Spain, Trinidad, West Indies, this 9th day of Janua ry, 
1970.

R obert J. MacQuaid ,
Consul of the United States of America. 

Port of Spa in , January  9, 1970.
No. 1
Dr. the Right Honourable E ric W ill iams ,
Prime Minister,
Trinidad House.

Sir : I have the honor to refe r to the income tax trea ty between the Govern­
ments of Trinidad and Tobago and the United States, which has been signed 
today. This trea ty makes no provision for special recognition, in the calculation 
of United States tax on income derived from United States direct investment 
in Trinidad and Tobago, of tax  incentives offered by Trinidad and Tobago to 
att rac t such investment.
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My Government recognizes the value to Trinidad and Tobago of increased United  Sta tes  inves tment  in your  country  and the  importance which your  Gov­ernm ent places on promoting such investment through the tax tre aty mechanism. I want , there fore , to ass ure  you th at  my Government is prepared , at  an early date,  to resume discuss ions with  representativ es of Trinid ad and Tobago with a view toward reaching agreement on a supplementary protocol that  would provide a t ax impetus to United  Sta tes  di rect  investment in T rinidad  and Tobago.Accept, Sir, the renewed assu rances  of my highest consideration .
J. F ife Sym ingt on , J r. 

October (5, 1970.
T ec h n ic a l  E xpl anati on  of  U .S .-B el giu m  I nc om e T ax  Co nven ti on , Sig ne d  

J uly  9, 19 70

(Depa rtm ent  of the  Tre asury)
ART IC LE  1.  PE RS ON AL SC OP E

This Article,  which is not found in othe r United  Sta tes  tax  trea ties , is sim ilar  to Article 1 of the Draft Double Tax ation Convention on Income and Capital  ileveloped by the Fiscal Committee  of the Organization for Economic Coopera­tion  and  Development and  published in 1963 (he reinafte r referre d to as the  OECD Model Convention). The Artic le does not have substan tive  importance. It s purpose is to generally delineate the persons  who come within the scope of the Convention. The Artic le is not  complete in its delineatio n of persons  covered in th at  persons who are residen ts of one or both of the Con trac ting  States are  sometimes  not covered in the  Convention and  th at  other persons  who are not residents  of eit he r of the Con tract ing Sta tes  are  covered by thi s Convention. For  example, Artic le 19 (Governmental Func tions) applies to citizens of a third  Sta te who come to one of the  Cont racting States expressly for the purpose of being employed by the other Contract ing State . While the title  of Article 1 is “Personal  Scope,” the Convention, of course, is applicable to corporations and other ent ities as well as to individuals.
ARTI CLE  2.  TA XE S COVERED

This Ar ticle designates  the taxes of the respective Sta tes  which are  the subject of the proposed Convention. Wi th respect  to the United States,  th e taxes included are the  United Sta tes  Fed era l income taxes imposed by the Intern al Revenue Code. T his includes, for  example , the sur tax  and  would also include such taxes as the temp orary surcharg e which was in force from 1968 to 1970. However , the  Convention is not inten ded to apply to taxes which are  in the na ture  of a penalty  such as the taxes imposed under section 531 (accumulated  earn ings  tax ) and  section 541 (persona l holding company tax ) of the intern al Revenue Code.With  respect to Belgium, the  taxes included are  (1) the individual income ta x;  (2) the corporate income ta x;  (3) the income tax on legal en tit ies ; (4) the income tax on non res idents ; (5) the prepayments and additional prep aym ents : and  (6) surcharges on any o f th e t axes referred to in (1) through (5) , including the  communal supplement to the individual income tax.
The Belgian individual income tax  is payable by residen t indiv iduals on in­come from all sources but  with  reduced rat es for foreign source income.The Belgian corporate income tax is payab le by residen t Belgian companies on income from all sources but with  reduced  rate s for foreign source income.The Belgian income tax on legal ent ities is a tax  payab le in lieu of tlie corporate income tax  and is imposed upon the polit ical subdivisions of Belgium and those residen t legal entiti es which are  not engaged in business activ ity. This  tax  is levied solely on income from movable cap ital  (gene rally dividend and  int ere st income) and rea l property.
The Belgian income t ax  on n onresidents is payable by nonres ident  individuals, corporations, and othe r legal ent ities on income earned or received in Belgium'In addi tion to the above-enumerated taxes, prepayment of tax  in the  form of wi thhold ing by the p ayor is  required by Belgian la w in the case of income from movable cap ital  (gen eral ly dividend and intere st income) and  income from real  proper ty. There is also a sta ndard  professional prepayment (withhold ing)  which applies to wages and salarie s, remuneration paid by a corporation to managers, directors and persons with sim ilar  functions, and to pensions, cer tain  prizes  and subsidies, and  in the  case of a nonresident recipient, alimony. These taxes are
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known as “les pr6comptes.” While Articles 2 also lists “additional prepayments” 
(complements de pr£comptes), tha t tax, which was an additiona l 15 percent 
prepayment on income from movable capital , has not been in force since January 
1, 1967. It  was included at  the request of Belgium in the case such tax  is re­
established, although even in the absence of an express reference, a new or 
re-established tax would be covered by paragraph (2) of this Article. In  the  case 
of income from real property, Belgian law provides for an additiona l advance 
payment in the case of taxpayers subject to the income tax on nonresidents 
whose fiscal domicile is in a  country with whom Belgium has concluded a double 
taxat ion agreement giving Belgium exclusive r ight to tax  real property situated 
in her territory. Since, under the proposed Convention, Belgium does not have 
an exclusive right to tax  United States residents on income from real property, 
there is no additiona l advance payment on such income paid to United States 
residents.

Pursuan t to paragraph (2) of this Article the proposed Convention would 
also apply to taxes  substantially similar  to those enumerated which are imposed, 
in addit ion to or in place of the existing income taxes,  a fte r the date of signature 
of this Convention (July  9,1970).

This Article also provides that the competent autho rities  of the Contracting 
States are to notify each other of any amendments of the laws imposing the 
enumerated taxes  and of the adoption of any taxes which are subsequently 
imposed by transmit ting the text  of any amendments or new statu tes at least 
once a year. Further , the competent author ities  are to notify each other of the  
publication by the ir respective States of any mater ial concerning the applica­
tion of this Convention, whether in the form of regulations, rulings, or judicial 
decisions, by transmit ting the text  of any such material at least once a year.

ARTIC LE 3. GENERAL DE FINI TI ON S

This Article sets out definitions of certa in of the basic terms used in the 
proposed Convention. A number of impor tant terms, however, are defined else­
where in the Convention.

Any term used in this Convention which is not defined therein shall, unless 
the context otherwise requires, have the meaning which it has under the laws 
of the State which is imposing the tax. However, in a case where a term has 
a different meaning under the laws of Belgium and the United States or where 
the meaning under the laws of one or both of the  States is not clear, the compe­
tent autho rities  may agree on a uniform definition. See Article 25 (Mutual 
Agreement Procedure). While trea ties  in the past did not specify the power of 
the competent autho rities  to resolve such differences in definitions, this power 
is nevertheless inherent in the authority set forth in the mutual agreement 
article of these treat ies to resolve “difficulties or doubts.”

This Article defines geographical Belgium and geographical United States to 
include their  resi>ective continental shelves. The addition of a definition of the 
continental shelf is intended to clarify what the Contracting States consider to 
be included within thei r respective jurisdict ions to tax. The United States con­
tinental shelf is defined as the seabed and subsoil of the adjacent submarine 
areas beyond the ter rito ria l sea over which the United States exercises exclusive 
rights  in accordance with international law for the purpose of exploration and 
exploitation of the natura l resources of such area, but only to the extent tha t 
the person, property, or activi ty to which this Convention is being applied is 
connected with such exploration or exploitation. For example, the income earned 
by a ship and its employees engaged in taking seismograph soundings on the 
United States continental shelf will be trea ted for tax purixises the same as the 
income from a comparable activity on the land of one of the S tates of the United 
States. A comparable definition is used in the case of Belgium. The definition 
of the continental shelf in the case of the United States only includes the con­
tinental shelf surrounding the 50 States. Thus, for example, the continental 
shelf surrounding Puerto  Rico is not included. If the trea ty were extended 
beyond the 50 States and the Dist rict of Columbia (see Article 29—Extension 
to Territories) the continental shelf of the extended areas could also be covered. 
The defined continental shelf is only pa rt of the United States or Belgium, as the  
case may be, in limited situations. It  is included only to the extent tha t a person 
or property or activity to which the Convention is being applied is connected 
with exploration or exploitation of the continental shelf. The phrase “connected 
with” does not require physical attachmen t to the continental shelf to be within 
the scope of the definition.



The Artic le also defines “Uni ted States corp orat ion” and “Belgian corpora­
tion .” Because of the difference in concept, an enti ty could under Belgian law 
be considered  to be a Belgian corporation and  under United Sta tes  law to be a 
United Sta tes corporation . For  purposes of the proposed Convention, such a cor­
poration would be treated as a corporat ion of nei ther Sta te because of the pro­
visions in the definitions of a corporation of the United State s, and a corp ora­
tion of Belgium, that  an ent ity may not  be considered  a corporation of the 
United States,  or Belgium, if it is a corporat ion of the other Sta te under do­
mestic law of th at  other State . While the  benefits of the Convention would gen­
eral ly be una vail able  in such cases, it  is rela tive ly easy for  taxpay ers  to avoid 
dua l residency.

ARTICLE 4. FISC AL  DOMICILE

This Article sets for th rules  for  determin ing “fiscal domicile” or residence of 
individual s, corj>orations and other persons for  purposes of the  proposed Con­
vention. Residence is imp ortant  because, in genera l, only a res iden t of one of 
the  Contract ing States may quali fy for the benefits of the  Convention. This  
Article  is patte rne d genera lly af te r the  fiscal domicile arti cle  of the  OECD 
Model Convention.

The term  “a resident of Belgium” mean s a corporation  of Belgium as defined 
in Article 3 (General Definit ions) and any person (other  tha n a corporation) 
who is a res ident of Belgium for purposes of its tax. The term  “a resident of 
the  United Sta tes” means a United Sta tes  corixjration as defined in Article 3 
(General Definit ions) and any person (except a corporation or any other enti ty 
treate d as a corporation for  United Sta tes  tax  purposes) residen t in the  United 
States for  purposes of its  tax. The language in parentheses is intended to deal 
with  the  problem of d ual  residency of a corporat ion. An ent ity which would be 
considered a Belgian corporation und er Belgian law and a United States cor­
poration  under United Sta tes law would, under Article  3 (General Definitions) 
of the Convention, be ne ither a Belgian corporation  nor a United  States cor­
poration. Therefore, it was necessary  to make clea r that  such an ent ity is not 
included with in the term “any person” for puritoses of the second part, of the 
definitions. In  addition, the  pare nth etical  language in the definition  of a resident 
of the United  States is intended to make clea r that  a foreign corportaion , or 
other entity treated as a foreign  corporation for United Sta tes tax  purposes, 
which is a resident  of th e United Sta tes  for ce rtain purposes of  its  income t ax law 
is not, under the  Convention, a res ident of the United States.

In the case of the United States,  the  definition provides th at  a par tnership, 
esta te, or trus t is tr eated  a s a  r esiden t only to th e extent that  the income der ived 
by such person is subject to United Sta tes tax  as the income of a resident. This  
language, althou gh d iffere nt from the  Income Tax Convention between the United  
Sta tes  and France, signed July 28, 1967, is inten ded to achieve  the same resu lt. 
Under United States law, a par tne rsh ip is never, and an estate  or trus t is often  
not, taxed as such. Under the  proposed  Convention, in the  case of the United  
Sta tes,  income received by a par tne rsh ip,  estate, or trus t will not qual ify for  the 
benefits of the  Convention unless such income is subject to tax  in the United 
States. Thus, in effect, the  sta tu s of income which is subject to tax  only in the  
han ds of the  partners  or beneficiaries , will be determined by the  residence  of 
such partn ers  or beneficiaries. Wi th respec t to income taxed in the  h ands of the  
es tat e or trust, the  residence of the estate  or trus t is determina tive. This  pro­
vision is nonrec iprocal because of the  absence of a sim ilar  problem under Bel­
gian law.

An individual who is  a res ident of bo th States under the rules o f domestic law 
employed by such Sta tes  for  dete rmin ing residence will be deemed to be a res i­
den t of the Sta te in which he has his perm anen t home, h is center of v ita l in te r­
est s (closest economic and  personal relations),  his hab itual abode, or his citi ­
zenship, in the  order listed.  If  the issue  is not  settled by these  tests , the  com­
petent  author ities will decide by mutual  agreement the one Sta te of which he 
will be considered  to be a  resident. Thus for purposes o f the  Convention, inclu d­
ing the  savings clause  of Arti cle 23(1),  an individual can be resident  in Bel­
gium or the  United States,  b ut not  both.

ARTICLE 5. PERM AN EN T ES TA BL ISHM EN T

This Article  defines the term “permanent  establish ment.” The existence of a 
perman ent establish ment is, und er the terms  of the proposed Convention, a pre-



requisite for one State to tax the industria l or commercial profits of a resident of the other State. The concept is also significant in determining the applicability  of other provisions of the Convention, such a s Article 10 (Dividends) , Article 11 (In terest ), Article 12 (Royalt ies), and Article 13 (Capital Gains). The defini­tion of “permanent establishment” is a modernized version of the definition found in some of our older treat ies including the 1948 Convention with Belgium. The new definition is similar  to the definition found in our French Convention.The term  “permanent establishment” means “a fixed place of business through which a resident  of one of the Contracting States engages in industr ial or com­mercial activity .” I lust rations  of the  concept of a fixed place of business include a seat of management, a branch, an office, a factory, a workshop, a warehouse, a place of extraction of natu ral resources, or a building si te or construction or instal lation  project which exists fo r more than  12 months. As a general rule, any fixed facility  through which an individual, corporation or other person conducts industria l or commercial activity  will be tre ated  as its permanent establishment unless it falls  in one of the specific exceptions described below. The proposed Convention uses the term  “a seat of management” which was the term used in our Convention with France. The technical explanation of our French Conven­tion explains the definition of the term “a seat of management” and  its difference in meaning from the te rm “a place of management” as follows:It  should be noted th at this convention uses the term “seat of management” where the OECD model convention and prior agreements to which the United States is a par ty used the term “place of management” ; both terms are translations of the  French term  “un siege de direction” and i t is believed the trans latio n found in this  convention is the more accurate. Prior agree­ments in which the term “place of management” appears will be interpreted therefo re as if the words “seat of management” had been used.That  explanation is applicable to the proposed Belgian Convention.This Article specifically provides tha t a permanent establishment does notinclude a fixed place of business of a  resident of one of the Contracting States which is located in the other  Contracting State  if  it  is used only for one or more of the following—(1) the  use of facil ities for the purpose of storage, display, or delivery of goods or merchandise belonging to the  residen t; (2) the maintenance of a  stock of goods or  merchandise belonging to the resident for the purpose of storage, display, or delivery; (3) the maintenance of a stock of goods or mer­chandise belonging to the  resident  for the purpose of processing by another per­son; (4) the maintenance of a fixed place of business for the purpose of pur­chasing goods or merchandise, or for collecting information, for the resident; (5) the maintenance of a fixed place of business for the purpose of advertising, or the supplying of information, for scientific research, or for similar activities which have a preparato ry or auxiliary character, for the resident; or (6) the maintenance of a building site or construction or installation project which does not exist for more than 12 months. The building site  or construction or installa­tion project  exception is merely a clarification of the rule tha t such an activity for more th an 12 months is a  permanent establishment and, accordingly, such an activi ty fo r 12 months or less is not a permanent establishment. These exceptions are  cumulative and a site or facility used solely for  more than one of these pur­poses will not be considered a  permanent establishment under the proposed Con­vention. The 12-month construction project rule is a physical test  under which the residen t must be actively  engaged in the project during tha t 12-month period.This Article also provides tha t notwithstanding the provisions described in the preceding paragraph if three  conditions are met, a resident of one State will have a  permanent establishment in the other State. The conditions a re :1. The resident has a fixed place of business in tha t other State (a) which con­sists of fac ilities for the storage, display or delivery of goods or merchandise be­longing to the resident; (b) which consists of a stock of goods or merchandise belonging to the resident which is held for processing by ano ther person; or (c) which is used for the purpose of purchasing goods or merchandise for the res ident;
2. The goods or merchandise described in paragraph 1 above are ei ther subject to substantia l processing in that  State (whether or not purchased there) or are purchased in tha t other State  (and are not there after  subject to substantia l proc­essing in another S tate)  ; and
3. All or par t of such goods or  merchandise is sold by the resident or his agent for use, consumption, or disposition in tha t other State.
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Under th is rule, the taxpayer will have a permanent establishment w hether  or 
not he maintains a sales office in the other State.

Thus, for example, if an independent agent acting for a United States corpo­
ration arranges the sales of the coriioration’s goods in Belgium, the United Sta tes 
corporation will, nevertheless, be deemed to have a permanent establishment in 
Belgium i f those goods were purchased in Belgium through a fixed place of busi­
ness of the corporation (ordinarily a purchasing office would not constitute a 
permanent establishment) and then resold therein without having been sub­
jected to processing outside Belgium prior to such resale.

Notwithstanding the other provisions of this Article, a person will be consid­
ered to have a permanent establishment if he engages in business through an 
agent, other than an independent agent, who has and regularly exercises au­
thority to conclude contracts in the name of such person unless the agent only 
exercises such authori ty to purchase goods or merchandise.

With respect to an independent agent, the proposed Convention also provides 
tha t a resident of one State will not be deemed to have a permanent establish­
ment in the other State if such res ident engages in indust rial or commercial ac­
tivity in such other State through an independent agent, such as a broker or 
general commission agent, if such agent is acting in the ordinary course of his 
business. This rule does not apply with respect to a broker or agent acting on 
behalf of an insurance company if such broker or agent has, and habitua lly exer­
cises, an authority to conclude contracts in the name of tha t company. It  was 
agreed, however, that an insurance company of one State writing  reinsurance 
contracts in the other State would not for tha t reason be treated as having a 
permanent establishment, but since it was understood tha t foreign companies 
writing reinsurance on Belgian risks do not authorize Belgian brokers Or agents 
to conclude reinsurance contracts in the name of the foreign reinsurance com­
pany, it was not necessary to specifically exclude reinsurance contracts from the 
exception.

The determination of whether a resident of one State has a permanent estab­
lishment in the other State is to be made without regard to any control relation­
ship of such resident with respect to a resident of the o ther State  or with respect 
to a person which engages in industria l or commercial activi ty in tha t other 
State (whether through a permanent establishment or otherwise).

Although this Article is generally drafted with reference to a resident of one 
of the States engaging in indus trial or commercial activity in the other State, 
for certain  purposes the proposed Convention deals with a nonresident engaging 
in industrial or commercial activity in one of the States or a resident of one 
of the States engaging in indus trial or commercial activity in a third  State. For 
these purposes, the principles set forth in Article 5 are to be applied in determin­
ing whether there is a permanent establishment.

ARTIC LE 6. INCO ME  FROM REAL PROPERTY

This Article which is similar to an article in the existing trea ty provides tha t 
a resident of one State may be subject to tax in the other State  on income from 
real property and royalties in respect of natura l resources if the property or 
natu ral resource is located in such other State. This Article does not, as  do the 
existing treaty  and the 1967 trea ty between the United States  and France, pro­
vide for an election by the resident to compute his tax on such income on a net 
basis since under the internal laws of Belgium and, since 1967, the United States 
this can be done. The income referred to in this Article includes gain from the 
sale or exchange of such property or such natu ral resource rights, but does not 
include interest on mortgages and similar instruments. The latte r type of income 
is covered by Article 11 (In tere st).

ARTICLE  7.  BU SINE SS  PROFITS

This Article sets forth the typical trea ty rule tha t indust rial or commercial 
profits of a resident of one State are taxable in the other State  only i f the re si­
dent has a permanent establishment in that  other State. Where there is a perma­
nent establishment only the profits a ttributable to the permanent establishment 
can be taxed by tha t other State. For purposes of Article 23 (Relief From Double 
Taxation) which, among other  things, provides th at a foreign tax credit will be 
allowed by the United States, such profits are considered to be from sources 
w’ithin the State in which the permanent establishment is located.



Wh ile under the existin g Belgian  Convention, as under the old Fre nch  Con­vention, ind ustr ial or commercial profits are not taxed in the absence of a permanent establ ishment, once there is a permanent establishment the exis t­ing Convention,  as did the old Frenc h Convention, provides tha t the pro­visions reducing the tax  rates  on interes t and dividends  and exemp ting royalties are not applicable. This rule is known as the “fo rce of attrac ­tion”  princip le and is replace d in the proposed Convention, as in our new treat y with Fra nce , with the effectively connected concept. Under the new ap­proach, only those interest , dividends and royalties which are effectively con­nected with the permanent establish ment are taxable as part  of the indu strial or commercia l profits and do not benefit from the reduced rate  or exemption.In determ ining the proper attri bution of indu strial or com mercial profits under the proi>osed trea ty, the permanent establish ment is generally to be treated as an independent entity and considered as reali zing the profits which would be realized if  the permanent establishment dealt with the resident of which it is a permanent  establishment  on an arm’s-length basis. Expens es, wherever in­curred, which are reasonab ly connected with profits attri butab le to the perma­nent establishme nt, including execu tive and general administr ative  expenses, will be allowed as  deductions by the Sta te in which the permanent establishment  is located  in computing the tax  due to such Stat e. However, it is not necessary to allow a profit to the head office for  a nci llar y services furnished to the permanent establishment  as long as the permanent establishment is allowed to deduct the allocable costs incurred by the head office.The mere purchase of goods or merchandise in a State by the permanent establishment , or by the resident of which it is a permanent establish ment, for the account of  such resident wil l not cause attri butio n of profits to such permanent establish ment.While some of our more recent conventions attemp t a broad definition of “indus trial or commercia l profits” .by setting fort h examples of acti vities which  will  be considered as giving  rise to such profits, this Convention is limited to setting forth three rules of  inclus ion and exclusion. In  spite of the difference in approach , the term “ indu stria l or commercia l profits”  has a meaning gene rally  simil ar to th at  in our other recent treat ies. It  includes income derived from man ufac turing, mercanti le, agr icu ltural , fishing,  or mining acti viti es, from the operation of ships or air cra ft, from the furn ishing of  personal services of others, from the ren tal of tangible personal property, and from insurance activi ties.This Artic le spec ifical ly provides tha t the term “ industrial or commercial profits’ ’include s rents or royalt ies derived from motion picture films or films or tapes used for radio  or television broadc asting  or from copyrights there of and rents der ived fro m the le asin g of  tang ible personal property.The Art icle  fur the r provides that  the term does not include items of income specifically dealt with  in other artic les of  this Convention except as provided in such articles. ThuSt income derived from real property and natu ral resources and dividends , intere st, roya lties  (as defined in parag raph (2) of Art icle  12 (R oy altie s) ), cap ital  gains , and income described in Arti cle 22 (Income Not Expressly  Mentioned) const itute indu strial or commercial profits only if  the right or property giv ing  rise to such amounts is effectively connected with a permanent establ ishment which the recipient , being a resident of one of the States,  has in the other Sta te. Where such amounts do not constitute indu stria l or commercial profits, they  may be taxed  separately or together with indu strial or commercial profits in accordance with the laws of the State whose tax  is being determined, but the limits on the rate of taxatio n to which such amounts may be subje ct must  be observed.Fo r example , if  a Be lgi an  bank withou t a permanent establish ment in the United State s loaned money to a United Stat es man ufacturer  in the United States,  the interest paid by the United State s man ufacturer  to the Belg ian bank would be treated as interest and not as indu strial or commercia l profits and would be governed by Ar tic le 11 (Inte rest ) of the proposed Convention which  provides for either an exemption or a 15-percent withh olding  rate.In  the reverse situ atio n where a Unite d State s bank with a branch in Belg ium  derives interest from Belg ium which is not effectively connected with its Bel gian branch, Belg ium  could tax the interest together with  the income of the permanent establishment  as long as the rate of tax  on the gross amount of the interest  did not exceed the 15-percent limita tion.
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Income from independent and dependent personal services are  specifically 
deal t with  in Articles 14 (Independent Personal  Services) and 15 (De­
pendent Personal Services) and, there fore,  are not trea ted  as business profits. 
It  is noted that  in some of our othe r recent conventions, there is an express 
provision excluding such services from the  term s “industrial  or commercial 
profits.” While the re is no such provision in the Belgian Convention, the 
result  is the same.

ARTICLE 8. SH IP PI NG AND AIR TRANSPORT

This Article provides tha t, notw iths tand ing the rules of Article 7 (Business 
Profi ts) and Article 13 (Capi tal Gains),  income which a resident of one of the 
States derives  from the operat ion in inte rnational traffic of ships regis tered  
in that  Sta te and gains  which a resident of one of the States derives  from the 
sale, exchange, or othe r disposition of ships  operated in internatio nal  traffic 
by such residents and registered in that  Sta te shall  be exempt from tax  by 
the oth er State.

A resident of one of the States will also be exempt from tax  in the other State 
on income derived f rom the operation in inte rna tional  traffic of ai rc ra ft regis tered  
in eith er Sta te or in a State  with  which the  other State has an income ta x con­
vention exempting such income. Gains which a resident of one of the States 
derives from the  sale, exchange, or other d isposit ion of air craf t are  accorded the 
same trea tme nt. An exchange of notes specifically exempting income from the 
opera tion of ai rc ra ft from tax  in the respect ive States is not considered as an 
income tax convention exempting such income.

This  Artic le also will apply to income derived from the leasing, to a person 
engaged in the  operation of ships  or air cra ft,  of a ship or air craf t under a full 
or bareboat  c har ter,  where the lessor is engaged in the operat ion of ships or ai r­
craf t if such lease is ancil lary to the  les sor’s other operations. For example, if an 
airl ine of one of the Contrac ting States w hich has excess equipment in  the winter  
months leases  several  air cra ft which are excess d urin g th at  period to an airli ne 
in the other Contracting State,  the lesso r is n ot subjec t to  t ax by th at  other Con­
tracting State.

The exemption provided by th is Article  is also applicable to  profits derived from 
any activities inciden tal to th e opera tion of sh ips or a irc raft in in tern atonal  t ra f­
fic. Thus, for  example, commissions derived by a Belgian inte rna tion al air ca rri er 
from the sale of passenger tickets in t he  United States as agen t for  other persons 
operating  ships or aircra ft, if incidental to its  own inte rna tion al operations, will 
be exempt from United Sta tes tax  und er Article 8. Further,  a Belgian  airline 
company might  have faci litie s at  an internatio nal  airpor t in the  United States 
which are used to service and mainta in its  own airc raf t. In orde r to make maxi­
mum use of the facili ties, the  company might  a lso service and maintain air cra ft 
of other companies. The profits derived from the furn ishing of such services to 
others would be exempt  u nder Article 8 unless such activ ity ceased to be only an 
incidental  activi ty. However, income derived by a Belgian airl ine  company from 
the  opera tion of a hotel in the  United States would not be incidental to the  
opera tion of ai rcr aft  and would not  be exempt.

ARTICLE 9. ASSOCIATED ENT ERP RISES

This  Article complements section 482 of the Internal Revenue Code of 1954 
and  confirms the power of each government  to allocate items of income, deduc­
tion, cred it, or allowance in cases in which a resident of one Sta te is rela ted  
to a residen t of  the other Sta te if such rela ted persons impose conditions  between 
themselves which are  d iffere nt from conditions which would be imposed between 
independent persons. This  provis ion is similar  to the provision contained in the 
OECD Model Convention.

Provis ion is made in Article 25 (Mutual Agreement Procedure) for consultation  
and agreement between the two Sta tes where an allocation by ei ther State r esu lts 
or would re sult  in double  tax ation.

ART ICLE 10 . DIVIDENDS

The existing Convention provides th at  dividends derived from sources with in 
one State by a residen t of the other Sta te not having  a perm anent es tablishment 
in the former Sta te will be subjec t to tax  in  th e former Sta te a t a rate not in ex­
cess of 15 percent. The proposed Convention continues  the  15 percent ra te  on 
dividends.
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As indicated above, the proposed Convention abandons the “force of a ttraction” concept in the existing Convention by providing tha t the reduced ra te of tax  on dividends is denied only if the shares with respect to which the dividends are paid are effectively connected with a permanent establishment which the recipi­ent has in the State of source. The eliminat ion of the “force of attr act ion” princ i­ple will make uniform the rate  of tax levied on dividend income by a resident  of one State from sources within the other  State  unless such income is effectively connected to a permanent establishment in the State  of source. In those cases where the shares with respect to which the dividends are paid are so effectively connected, the dividends may be taxed  as industria l and  commercial profits under Article 7 (Business Profi ts). Income which is so effectively connected may be taxed  a t the normal rates  applicable to such income in  the State of source. This does not prevent Belgium from imposing its movable property prepayment in accordance with Belgian law, and this would be credited against  the tax  owed by the permanent establishment.
The dividend Article of the proposed Convention is patterned generally afte r the OECD Model Convention. However, the proposed Convention additional ly provides tha t the term “dividends” includes income from invested capital  re­ceived by members of Belgian companies other than  companies with share capital where, under Belgian law, such income is taxable in the same way as dividends. These are companies whose shareholders are restricted to individuals and are generally similar to pa rtnerships. Such companies are not entitled to an interest deduction on a  loan made by a shareholder to the company. Interest payments by such a company to a shareholder are trea ted similarly  to dividends for purposes of Belgian law and are trea ted as dividends under the proposed treaty. The companies covered by this lat ter  rule are  Societies de Personnes it ResponsabilitG Limited. Societes en nom Collectif, Societes en Commandite Sim­ple. and Soci6t^s Cooperatives.
Under Belgian law dividends paid to an individual from sources outside of Belgium which are  received within Belgium are subject to a 20-percent precompte mobiliere. The precompte is used by Belgium as a collection device since most securities ar e in bearer form and the residency of the  owner is not readily deter­minable. Belgium lias agreed under this Article to waive collection of the pre­compte on dividends paid by United States corporations to an individual who is a resident or citizen of the United States and not a resident of Belgium. Such individual when he goes to a  Belgian bank to collect on a dividend will have to substantiate  his citizenship (where applicable) and residency and it is antic i­pated tha t the Belgian Government will verify the fact tha t such person is the proper recipient of the  dividend by submitting  thei r names to the Internal  Reve­nue Service.
In other cases, dividends paid by a  corporation of one of the  States to a person other than  a resident  of the other State  a re exempt from tax by the  other State unless the  dividends are effectively connected with a permanent estab lishment of the recipient maintained  in the other State or the  dividends are paid by a United States corporation and are received within Belgium by a person other than a citizen or resident of the United States.

ART ICLE 11.  INT ER EST

The existing Convention provides th at interest derived from sources within one State by a resident  of the other State not having a permanent establishment in the former State  will be subject to t ax in the former State at a r ate  not in excess of 15 percent.
The proposed Convention reta ins the 15 percent rate on interest replacing the “force of a ttra ctio n” principle by the effectively connected approach. In four important cases, however, the proposed Convention provides for exemption in the State of source. First, interest is exempt at  source if it arises out of com­mercial credi t—including credit  which is represented by commercial paper—■ resulting from deferred payments for goods or merchandise or services supplied by a resident of one of the States  to a resident of the other State. This exception would apply to interest derived by a bank or other financial institution  which purchases paper  which arose out of commercial credit which the seller of goods or services discounted at  such bank or financial institution. It  would also apply to interest derived by a finance company which is a subsidiary of a selling company and which is used by the parent  to finance it s sales. Second, interest paid between banks is exempt except on loans represented by bearer instruments.
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Under this provision, interest on advances between banks would be exempt as 
would interest on a loan from a United Sta tes bank to a Belgian bank, assuming 
tha t there was not a bearer instrument representing the indebtedness. Third, 
an exception is provided for interest arising from deposits, not represented by 
bearer instruments, made in banks or other financial institutions. Fourth , in­
terest beneficially derived by one of the States, or by an instrumentality  of that  
State, not subject to tax by that State on its income, would be exempt from tax 
by the other State. Under this rule, interest income derived by the Export-Import 
Bank of the United States on loans made to Belgian residents would be exempt 
from tax in Belgium. This would still be the case if the Export-Import Bank 
sold interest-participat ion certificates on such a loan. On the other hand, this rule 
would not apply if the Export-Import  Bank discounted or sold the instrument 
representing the loan. However, in such a case the exception for interest ar ising 
out of commercial credit may be applicable.

As noted above, the proposed Convention abandons the “force of attract ion” 
principle. Thus, the reduced ra tes of tax applicable to interest apply unless the 
recipient has a permanent establishment in the State of source and the indebted­
ness giving rise to the interest is effectively connected with such permanent 
establishment. In such a case, the interest may be taxed as indust rial or com­
mercial profits.

Interest is defined generally as income from any kind of debt-claim or any 
income treated  as interest under the tax law of the State of source. In cases in 
which excessive interes t is paid by reason of a special relationship between 
the payor and the recipient, the provisions of the interest Article do not apply 
to the excess par t of the payments. Excess interest payments may be taxed ac­
cording to the law of the State from which the interest is derived. In the case 
of excess interest derived from the United States, the excess interest may be 
taxed as dividend. Under Belgian law, the excess interest is disallowed as a 
deduction, but, in the hands of the recipient, continues to retain its charac ter 
as interest. However, the recipient is not entitled to the benefits of this Article 
with respect to such excess.

Thus, for  example, in the case of the United States the rules provided in sec­
tion 482 of the Internal Revenue Code would be applicable if excess interest 
is paid between related persons. On the other hand, if a Belgian resident pays 
excess interest to a United States related person, the Belgian tax  authori ties 
would disallow such excess as a deduction to the Belgian resident, and would 
continue to trea t such excess as interest,  and subject such excess to the 20-per- 
cent rate  of withholding, as provided under Belgian domestic law, since such 
excess is not entitled to treaty  benefits.

The term “interes t” does not include amounts which are considered as di­
vidends as discussed above in connection with Article 10 (Dividends). In the 
case of Belgium, the  term “intere st” includes prizes on lottery bonds.

Interest is from sources within a S tate when the payor is that State, a political 
subdivision, a local autho rity thereof or a resident of tha t State. However, 
if the payor has  a permanent establishment in one of the States and the indebted­
ness on which the interest is paid is effectively connected with such permanent 
establishment and the interest is borne by such permanent establishment, such 
interest shall be deemed to  be sourced within the State in which the permanent 
establishment is located. In addition, if a permanent  establishment which a 
resident of one of the  Contracting States has in a third State borrows money 
from a resident of the other Contracting State, for purposes of the treaty, the 
interes t paid by the permanent establishment will be treated as from sources 
within the third  State if the loan is effectively connected with, and interes t is 
borne by, such permanent establishment.

In other cases, interest paid by a resident of one of the States to a person 
other than a resident of the other State  is exempt from tax by the  other State 
unless the interest  is effectively connected with a permanent establishment of the 
recipient maintained in the other State or the intere st is paid by a United Sta tes 
corporation and is received within Belgium by a person other than a citizen or 
resident of the United States.

As in the case of dividends, the interest Article also contains a special rule 
dealing with interes t from sources within the United States  which is received 
within Belgium by a resident of the United States or a citizen of the United 
States who is not a resident of Belgium. In such a case Belgium has agreed to 
waive its withholding tax.
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ARTICLE  12 . ROYALTIES

The existing Convention provides tha t royalties derived from sources within 
one of the States by a  resident of the other State shall be exempt from tax  by 
the former State. The proposed Convention continues this exemption for 
royalties.

The term •‘royalties” is defined to include (a)  payments of any kind made as 
consideration for the use of, or the righ t to use, copyrights of li terary, artistic , 
or scientific works (but  not including copyrights of motion picture films or films 
or tapes used for radio  or television broadcasting) , patents, designs, models, 
plans, secret  processes or formulae, trademarks, or o ther like property or rights., 
or knowledge, experience, or skill (know-how) and (b) gains derived from the 
sale, exchange or other disposition of such r ights  or property, but only if payment 
is contingent on productivity, use, or disposition of the property. If the payments  
are not so contingent, the capital gains Article applies.

The provisions of this Article do not apply if the recipient of a royalty has a 
permanent establishment in the State  of source and the  r ights or property giving 
rise to the royalty is effectively connected to such permanent establishment. In 
such a case, the royalty may be taxed as indust rial or commercial profits under 
Article 7 (Business Profi ts). Thus, the “force of attraction” principle is also 
abandoned with respect to royalties.

The source rule on royalties  is different from the source rule found in most 
of our recent t reaties and the rule in section 861(a) (4) of the Internal Revenue 
Code. The proposed Convention provides tha t royalties shall be treated as in­
come from sources within one of the States if paid by such State, a political 
subdivision, or a local authority  thereof, or by a resident of that State. However, 
(a) if the person paying the royalty has a permanent establishment in one of the 
States  with which the righ t or property giving rise to the royalty is effectively 
connected and such royalties are borne by such permanent establishment, or (b) 
if the person paying the royalty  is a resident of one of the Contracting States and 
has a permanent establishment in a third State with which the right or property 
giving rise to the royalty is effectively connected and such royalties are borne 
by such permanent establishment—such royalties are deemed to be from sources 
within the State in which the permanent establishment is located. This source 
rule is similar to the interest source rule found in Article 11 (Inte rest)  of the 
proposed Convention and to the source rule for royalties under Belgian domestic 
law. On the United States side, since royalties are exempt at source, the source 
rule on royalties is relatively unimportant. However, on the Belgian side, because 
of the treatment  given under Belgian law for excessive royalty payments, the 
source of the royalty has importance. Under the proposed Convention, if exces­
sive royalties are paid because the payor and the recipient are related, the pro­
visions of the royalty Article apply only to so much of the royalty as would have 
been paid to an unrelated person. The excess payment may be taxed according 
to its own law by the State from which the royalty is derived. In the case of Bel­
gium, Belgium would deny a deduction for the excess royalty payments, but. in the 
hands of the recipient, the payment would still be considered to be a royalty 
under Belgian domestic law. However, the recipient is not entitled to the 
benefits of this artic le with respect to such excess.

If  a nonresident has a permanent  establishment in Belgium or the United 
States, royalties attr ibutable to (effectively connected with) such permanent 
establishment are not subject to withholding but are subject to tax in Belgium 
or the United States at the ra tes normally applicable to indust rial or commercial 
profits.

ART ICLE 13 . CAP ITAL GAINS

The existing Convention provides no special rules for gains derived in one 
State from the sale or exchange of stock, securities, commodities, or other capi­
tal  assets by a resident of the other State. The proposed Convention provides 
tha t such gains shall be exempt from tax by the State of source. However, the 
exemption does not apply if (1) the gain derived by a resident of one State 
arises out of the sale or exchange of property described in Article 6 l Income 
from Real Proper ty) which is situa ted within the other State, (2) the recipient 
of the gain has a permanent establishment or maintains a fixed base in tha t 
other State  and the property giving rise to the gain is effectively connected with 
such permanent establishment or such fixed base, or (3) the recipient of the 
gain being an individual resident of  the first State is present in tha t other 
State for a period or periods aggregating 183 days or more in the taxable year.
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Gains  which are effectively connected with  a perm anent esta blis hment may be 
taxed as ind ust ria l or commercial profits und er Article 7 (Bu sine ss Prof its ).
Gaius  on real proper ty are  subj ect to the provis ions of Article (5 (Inc ome from 
Real Pro per ty)  which perm its tax atio n of such gains by the  Sta te in which 
the real  prop erty  is situated . The Belgian s do not tax  cap ital  gain s of individ­
uals  aris ing from  a  casual sale of nonbusiness as sets.

ARTICLE 14 . IND EPE ND ENT PERS ONAL SERVICES

The exis ting  Convention provid es th at  an individual resi den t of one State 
shall  be exempt from tax  by the  othe r Sta te if he meets eith er of two condi­
tions:  (a ) he is pres ent in th at  othe r Sta te for not more tha n 183 days and his 
comi>ensation is for services perfor med as a worke r or employee of, or under  
con trac t with, a resi den t of the first Sta te who bears  the actual  burd en of the 
rem uneratio n; or (b ) he is tem pora rily  pres ent within th at  oth er Sta te for  a 
period  or periods not  exceeding 90 days  during the cale nda r year and  the com­
pensa tion received for such services  does not exceed $3,000 in the  aggregate.
The 90-day, $3,000 rule  und er the exis ting  Convention does not apply to 
rem uneration of “adm inistrate urs ,” “commissaires,” or “liqu ida teurs” of, or of +
other indi vidu als exercis ing sim ilar  funct ions in, corporations created or 
organized in Belgium, nor to remune ration of officers and dire ctor s of United 
States corporations.

The proposed Convention generally deals with personal services  in two ar ­
ticles and crea tes a distin ction  based upon whet her the  services are  independ­
ent or depen dent personal services. The proposed Convention also provides a 
special rule  for  indepe ndent individu als who are  ar tis ts or athl etes, and a sep­
ara te  Article dealing  with  dire ctor s’ fees. Thus, for example, a docto r or lawyer 
typica lly rend ers independent perso nal services. Also an en ter tai ne r who under 
common law concepts is an independent contracto r is considered as render ing 
independent personal services.

General ly, under Article 14 of the proposed Convention, income earned by an 
individu al residen t of one Sta te from  independent personal services performed 
in the  oth er Sta te may not be tax ed in th at  other State. However, such income 
will be subj ect to tax  in the  Sta te of source (i.e., where the  services are per ­
form ed)  if the recipient is present in th at  Stat e for a period  or periods ag­
greg atin g 183 days  or more in the tax abl e year  or if the individual maintai ns a 
fixed base in th at  other Sta te for  a period  or periods aggrega ting  183 days or 
more in the  taxa ble year and  the income is att rib uta ble  to such fixed base.

Inde pend ent personal services  means services perform ed by an indiv idual for 
his own accou nt where  he receives the proceeds or bears the  losses arisi ng from 
such services. Commercial, ind ust ria l, or agr icultur al acti vities are  not con­
sidered independent perso nal services and the  income therefrom is taxed as  
ind ust ria l or commercial profits und er Article  7 (Busine ss Pro fits ).

Thus, for  example, if a physicia n, resid ent in one State , has an office ava il­
able in the  other Sta te for  a period aggregatin g 183 days  or more duri ng the 
taxable year, the income he ear ns from the performance of service s with in the  
oth er State will be subj ect to ta x in th at  other  Sta te rega rdle ss of whet her he 
is physically pres ent in th at  oth er Sta te for 183 days or more duri ng the tax abl e *
ye ar and regar dless  of whe ther  others make use of his office in his absence.

An indiv idual  who derives  income from independ ent personal services as a pub­
lic enter tai ner is never theless sub ject  to  tax  in the othe r Sta te if his stay in such 
Sta te exceeds 90 days dur ing  the taxa ble year  or his income is  in  excess of $3 ,000 
or i ts  equiv alent  in Belgian  f ran cs dur ing  the taxa ble year. *

ARTICLE 15 . DEPENDENT PERSONAL SERVICES

Generally, unde r the proposed Convention income from  labo r or personal serv ­
ices as an employee may be tax ed in the State in which such labor or perso nal 
services are  perfor med (ex cep t as provided  in Article 20 (Teac her s) and Artic le 
21 (St ud ents and  T ra in ee s) ). However, such income will be exempt from tax  in 
the  Sta te of source if (1 ) the recipient, being a resident  of one of the Con trac ting  
States, is pres ent in the  Sta te of source for a period  or period s aggr egat ing less 
tha n 183 days dur ing the tax abl e year; (2 ) the  reci pien t is an employee of a 
resi den t of the  Sta te of his residence (or  a perm anen t estab lishm ent located in 
the  Sta te of his resid ence ) ; and (3 ) the remuner ation  is not  borne as such by 
a perm anen t establish men t which  the  employer has in the  Sta te of source. Thus,
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the rule applicable to dependent personal services is similar  to  that  conta ined  in  the exis ting  Convention. However, income from personal services performed in Belgium by a United Sta tes residen t who is employed by a Belgian permanen t estab lishm ent mainta ined by a United Sta tes corporation would no longer  be exempt from tax  in Belgium (nor  would there he an exemption from  United States tax  in the  reverse situa tio n) . In addi tion , the  proposed Convention would eliminate the  rule  in the  exi stin g Convention generally  exempting a res iden t of one Sta te from tax ation  by th e other Sta te of compensation received for services performed in the  other Sta te where such res iden t is tempora rily  presen t in the  other Sta te for  a period aggregating 90 day s or less during the taxable year and the  compensation received for such services is not in excess of $3,000. The pro ­posed Convention also adds a rule  th at  income from personal services aboard ships or ai rc ra ft regi stered in one Sta te and operated  by a resident  of  tha t Sta te in internatio nal  traffic w ill not  be t axed in the oth er Sta te so long as th e services are rendered by a member  of th e regular complement of th e ship or air cra ft.This Artic le of the proposed Convention is substantially  similar  to the  OECD Model Convention except tha t, unde r th e proposed Convention, an individual tem­porarily presen t in one State  who is an employee of a perm anent establishment located in the  othe r Sta te and  m aintained by a  corporation of the fi rst-mentioned Sta te will l>e exempt  f rom tax ation  by the first-mentioned Sta te on wages ea rned  while  temporarily present the rein if the other requ irem ents  are  met

ART ICLE 16 . DIRECTOR’S FEE S

Under the  exist ing Convention, compensation  received by an indiv idual  who is  a residen t of one Sta te as a director of a corporat ion of th e o ther  State is taxable by the othe r State. This  res ult  is obtained by the  exclusion of such individuals from the 90-day, $3,000 rule. The proposed Convention continues this trea tme nt, in par t, in a specific Artic le deal ing with  the  tre atm ent of director’s fees. The  Article provides th at  a dir ector’s fee  derived by an individual who is a residen t of one of the  Sta tes  in his capacity as a member of the  board of director s of a corp orat ion of the  oth er State  may he taxed by the other State . This rule is limited to fees which an ind ividual receives as a dire ctor as con tras ted to fees th at  he might  receive a s an officer or employee of a corporation , by providing th at  a director's  fee does not include fixed or contingent payments derived by an ind ividual in his capacity as an  officer o r employee of a corpo ration. Further,  to be a director’s fee the  payment mus t be of the type which cannot be taken as a deduction by the corp oration  paying the fee but  is tre ate d as a dist ribu tion  of profits. These  types of paymen ts are  typically made by Belgian corporations.Dir ector's  fees taxabl e by Belgium under this Artic le are  treated as Belgian source  income for purposes of the  United Sta tes foreign tax  credit limitat ion rega rdle ss of where such services as a director  are performed. This  rule, which differs  from the normal United Sta tes  source rule, is designed  to avoid double taxatio n.
ARTICLE 17 . SOCIA L SECURITY PAYM EN TS

This  Artic le provides th at  social secu rity  paym ents paid  by one Sta te to an individual who is a r esid ent  of the  other Sta te will be taxed, if a t all , by the payor State . Also included under this Art icle  are  other public pensions such as ra il­road  ret irement benefits. Nei ther  the  exis ting Convention nor the  OECD Model Convention contain s a comparable provision.

ART ICLE 18 . PRIV ATE PE NS IONS  AND ANNUIT IE S

The exist ing  Convention provides that  priv ate  pensions  and annuiti es derived from sources within one Sta te by an individual res iden t of the  oth er Sta te are  exempt from tax  in the Sta te of source. The proposed Convention continues the  exis ting  rule  by provid ing th at  pensions  and other sim ilar  remuneration paid in cons idera tion of p ast  employment and annuities received by a residen t of a Sta te will be tax abl e only in the  Sta te of residence. However, pensions coming with in the scope of Artic le 19 (Governmental  Func tions) will be taxable only by the Sta te making payment.
The proposed Convention also provides that  alimony paid to a res iden t of a Sta te will be taxable  only in the Sta te of residence. A United Sta tes  residen t making alimony payments to a Belgian  resident  may dedu ct such payments (unle ss sec tion 71(d)  or 6S2 of the U nited  State s I nte rnal Revenue Code applies ).
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The term “ann uit ies” is defined as a sta ted  sum paid periodically at  sta ted  
times during life, or during a specified number  of years,  under an obligation  
to make the payments in retu rn for adequate  and  full consideration  (other  than 
for  services ren dered) . The term “pensions” is defined as periodic  payments 
made af ter r etir ement  or death  in consideration for services rendered, or by way 
of compensation for inju ries  received in connection with pas t employment.

Tlie effect of thi s proivsion is generally  the  same as that  of the OECD Model 
Convention.

ARTICLE 19 . GOVERNMENTAL FUN CTION S

The exis ting Convention exempts  compensation including pensions and  an­
nuities paid by one of the States or a polit ical subdivision or ter ritory  thereof 
to a citizen of th at  Sta te resid ing in the other State (whethe r or not also a 
citizen of the other Sta te) from taxatio n by th at  other State. The proposed 
Convention continues the exemption but adds a specification that  the compensa­
tion must be pa id in connection with the discharge of functions  of a governmental  
natu re. Compensation  paid in connection with  industrial  or commercial activ ity 
is trea ted  the  same as compensation received from a private employer. The 
provisions relatin g to dependent personal services, private pensions and 
annuities,  and  social security payments would apply in such a ease.

The proposed Convention extends the category of individuals who are  eligible 
for  the exemption to citizens of a thi rd Sta te who come to a Sta te expressly 
for the purpose  of being employed by the  other State, a political subdivision, 
or a local auth ori ty thereof.

ARTICLE 20. TEACHERS

The exist ing Convention provides th at  teach ers who are  citizens of one State  
and who, purs uant to agreements between the States or teaching establishments 
in the States, accept a teaching position at  an educa tional  inst itu tion in the 
other Sta te shall be exempt from taxatio n in such other Sta te on remuneration 
received for such teaching, fo r a maximum period of two years.

The proposed Convention continues and broadens the 2-year exemption period 
for vis iting teachers.  This  exemption applies  to an individual who is a resident 
of one Sta te at  the time lie is invited by the other  Sta te or by a recognized 
educational inst itution of the other Sta te to teach or do research  in the other 
Sta te and  temporarily  comes to such othe r State  in order to engage in such 
teaching or research.  Inv itat ion may be by the Government  or a university or 
othe r recognized educat ional ins titu tion and resea rch or teach ing must be 
done a t such university or othe r recognized educat ional insti tution. For  purposes 
of the United States,  the term “recognized” will be construed to mean accredited. 
However, the exemption does not apply to income from resea rch undertaken 
not in the public inte rest  but prim arily for private benefit of a specific person 
or persons. If the individual’s vis it exceeds a period of 2 years from the date 
of ar rival, the exemption applies to the income received by the individual before 
the expiration  of such 2-year period.

ARTICLE 21 . STUD ENTS AND TRAIN EES

Under  the exist ing Convention remittances received from with in one State by 
citizens of tha t State  residing in the other  Sta te for  the  purpose of study  are  
exempt from tax by the othe r State. The OECD Model Convention includes a 
sim ilar  provision.

The proposed Convention expands the  exemption available to students by pro­
viding t ha t an individual who is a resident of one Sta te at  the time he becomes 
tempora rily  present in the  other State for the purpose of study ing at  a univer­
sity or othe r recognized inst itution, of securing  training for qualifica tion in a 
profession or of studying or doing research as a recipient of a gran t, allowance, 
or award  from a governmental, religious, char itable, scientific, lite rary , or edu­
cational inst itut ion is exempt fom tax  in the host Sta te on:

(1) Gifts from abroad  for  his maintenance and stu dy;
(2) The gran t, allowance, or aw ard ;
(3) Income from personal services perform ed in the  host State not in 

excess of $2,000 (or its equivalent  in Belgian fran cs)  for any taxable  year.
These exemptions continue for  such period of time as may be reasonably or 
customari ly required to effectuate the purpose of his vis it but in no event may 
an  individual have the benefit of this Article  and Article 20 (Teachers) for more 
than  a tota l of 5 taxa ble  years from the date  of arr iva l.



69

In addition, a resident of one State employed by or under  contract with a 
resident of tha t State who, a t the time he is a resident of that State, becomes 
temporarily present in the other State for the purpose of sudying or acquir ing 
technical, professional, or business experience from a person other tha n a resi­
dent of the first-mentioned State  or a person related to such resident, is exempt 
from tax in the host State  on income not in excess of $5,000 (or its equivalent 
in Belgian francs) from personal services rendered in the host State. The indi­
vidual is exempt for a period of 12 consecutive months which period commences 
with the first month in which he begins working or receives compensation.

Also, an individual who is a resident of one State  and who is temporarily 
present  in  the host State as a partic ipant  in a government program of the host 
State  for the primary purpose of training, research, or study is entitled to an 
exemption by the host State  with respect to his income from personal services 
relating to such training,  research, or study performed in the host State in an 
amount not in excess of $10,000 (or its equivalent in Belgian francs ). To be 
entitled to this exemption the program must be a program which does no t exceed 
1 year  in duration. If this qualification is met, then the income from personal 
services received with respect to  such program is exempt.

If  an individual qualifies for the benefits of more than one of the provisions 
of the personal services articles , he may choose the provision most favorable 
to him, but he may not claim the benefits of more than one provision in any 
taxable year as a means of avoiding the limitations provided.

ART ICLE 22. INCO ME  NOT EXP RES SLY  ME NTION ED

This Article of the  proposed Convention contains a general rule that items of 
income of a resident of one of the States which a re not expressly mentioned in 
the foregoing articles of the proposed Convention shall be taxable only in that 
State  except that, if such income is derived from sources wi thin the other  State, 
tha t other State may also tax such income. This rule provides for the same result  
as found in paragraph (1) of Article 22 (General Rules of Taxation ) of our 
French  Convention which provides tha t any income from sources within a State  
to which the Convention is not expressly applicable will be taxab le by that 
State in accordance with its own law. For example, because income from prizes 
or awards is not general ly covered by the Convention, such income will ordinarily 
be taxed in accordance with the internal law of the State  from which such 
income is derived. However, this Article does not apply to industr ial and com­
mercial profits attributable to a permanent establishment since such income is 
expressly covered in Article 7 (Business Profits).  The existing Convention does 
not contain an express statement of this general rule. The OECD Model Con­
vention differs on this point and provides tha t income which is not expressly 
mentioned will be taxable only in the State of residence. In any event it should 
be noted tha t the proposed Convention specifically covers most types of income.

ARTICLE  23.  RE LIEF  FROM DOUBLE TAX ATION

Under the existing Convention the United States provides relie f from double 
taxat ion by allowing a credit for Belgian tax  which credit shall not exceed t ha t 
proportion of the United States tax which the net income from sources within 
Belgium bears to the total net  income of such citizen or resident.

The proposed Convention employs the same method of avoiding double taxa tion. 
It  provides tha t subject to the provisions of United S tates law applicable for the 
taxable years, a credit against United States tax will be allowed to a citizen or 
resident of the United S tates for Belgian tax paid. The credi t is  based upon the 
amount of tax paid to Belgium but may not exceed the  amount of United States 
tax  attributa ble to such income. Except  for the special source rules  provided by 
the Convention, th is provision does not add to the rights which a United States 
citizen or resident has to the foreign tax  credit, but is for the purpose of giving 
trea ty recognition to such rights. Modifications in United States  law after the 
effective date  of the Convention which concern the foreign tax  cred it will be 
applicable with respect to Belgian source income if such modifications do not 
contravene the general principle of the Convention.

The proposed Convention also contains the tradi tiona l savings clause under 
which the United States reserves the righ t to tax its citizens and residen ts as if 
the Convention had not come into effect. However, the savings clause does not 
apply in several cases in which i ts application would contravene policies reflected
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in the Convention. Thus, the  savings clause does not  affect the provis ions with  respec t to the foreign tax  credit , social secu rity payments, nondiscrimina tion,  or mutual agreement  procedure. Moreover, the  savings clause  will not deny the benefits of the Convention to governmental  employees or teac hers  or studen ts unless such individuals are  citizens of the United States or have inunigran t sta tus  in the  United States.
In the case of Belgium the  Article  provides a detai led procedure for  the avoidance of double taxa tion. Generally, the  method used is the  exemption method but in some circumstances, it is the  cred it method. This  system of avoidance of double taxation is similar  to th at  found in the exis ting Convention. The provisions are  based upon the law of Belgium rela ting  to the imposition of tax  on Belgians receiving income from outs ide Belgium. However, und er this  Article, present Belgian sta tutory  law is liberalized with respect to (1) United States source dividends received by a Belgian corpora tion, (2) United States source business and personal services  income, and (3) cer tain  items of United  States source income received by a citizen of the United States who is a resi ­dent of Belgium. These provisions are  contained in paragr aph  (3) of Article 23 of the proposed Convention. Sub paragraph  (a) of paragra ph (3) corresponds  to subparagraph  (f)  of par agr aph  (3) of Article 12 of the exis ting Convention. Under  this  provision, items of income which are  not subject to the provisions of subparagraphs (b) through (d)  and  which have been taxed by the  United States in accordance with the provis ions of Articles 6 through 21, are exempt by Belgium from tax. But, Belgium may tak e such items of income in to account for  the purpose of determining the ra te  of tax  which is to be applied aga inst  the  remaining income. The items of income included in this provis ion are  (1) indust ria l and  commercial profits subject to United States tax by reason of their  being att rib uta ble  to the  main tenance by the tax payer of a permanen t establ ishment in the  United State s; (2) income from real prop erty  situ ated in the  United Sta tes ; (3) sala ries , pensions, and ann uiti es paid  by the United States or by any political subdivis ion thereo f to United Sta tes citizens or other  indiv iduals who qualify for the  governmental exemption and reside in Belgium; (4) compensation for labor  or personal services performed in the  United  States and taxed by th e United Sta tes in accordance with  the dependent or independent personal services Artic les, and (5) any othe r business or personal service income which may be taxed by the  United Sta tes  in accordance with  the  Convention. Also included  within the scope of subparagraph  (a) are  items of income that  are  covered by subpara graph (g) of the exist ing Convention. These  items are  interest, dividends, and roya lties  which are  taxed by the  United States by reason  of the fac t that  they are effectively connected with  a perm anent esta b­lishment in the United States maintained by a Belgian taxp ayer.Subpara graph (b) conforms generally  to subparagraphs (c) and  (d) of the exist ing Convention. Subpara graph (b) grants  a credit based upon exist ing Begian law subjec t to any subsequent modification thereof which, however, may not affect the  principles of exis ting law, for  d ividends received by an individual and inte res t and royal ties received by any residen t of Belgium. The cred it is allowed aga inst  the tax  imposed on the  net amount of dividends from corpo­rations  in the United States as well as of inte res t and  royalties from sources in the United States which have been taxed there . At the  presen t time  the cred it is an amount equal to 15 percent. This  is fixed by Belgian law regardles s of the  amount of tax  paid.
Subpara graph (c) is a new provision dealing with  income not expressly men­tioned which is taxable by the  Sta te of source und er Article 22 (Income Not Expressly  Mentioned). Under this  provision where a residen t of Belgium receives income which has been taxed by the United Sta tes under Artic le 22 (Income Not Expressly  Mentioned) the amount  of Belgian  tax  proportiona tely  at tri bu t­able  to such income shall not exceed the  amount which would be imposed in accordance with Belgian law if such income were taxed as earned income derived from sources outside Belgium and  subject to foreign tax. In the case of corporat ions , the rate would be one-fourth the normal rate. In the case of individuals , the  rate would be one-half the  normal rate.
Subparagraph  (d) corresponds  to subparagraph  (a)  of the  exist ing Conven­tion. This provision has the  effect of incorpo rating into the  Convention the presen t sta tutory  trea tment  of corporations or othe r entit ies. It  provides th at  dividends  taxed by the  United Sta tes under par agr aph  (2) of Article 10 (Div idends) of the Convention at  the reduced 15-percent ra te  shall be exempt



from Belgian  corporate income tax to the  extent  that  such exemption would be 
granted under Belgian law if both corporat ions  were Belgian corporat ions 
subject to the Belgian corporate income tax.  The Belgian law to be applied  is. 
the  Belgian law applicable at  the time the dividends were rece ived by the  Belgian 
corporation . Under present Belg ian law the  amount of the  exemption is 95 
percent (90 perc ent in the case of portfo lio holding companies) of the  amoun t 
of the  dividend af te r reduction for  all taxes including  the United Sta tes wi th­
holding tax  an d the  Belgian personal  prope rty prepayment (prScompte mob ilier). 
This provision does not prohibit the  withholding from these dividends of such 
precompte as imposed by Belgian law. The present ra te  of tax  is 10 percent of 
the amount of the  dividend actual ly received by the Belgian corporation.

Sub paragraph  (e)  corresponds generally to subparagraph  (b) of the  exis ting  
Convention and  provides an except ion in favor of United Sta tes  source divi ­
dends to the  rules provided in subparagraph  (d)  dealing with  the  imposi tion by 
Belgium of the tax  on dividends  (precompte mobil ier) received by a Belgian cor- 
pora tion or other entity subject to Belgian corporate  tax.  This  exception is in 
addition  to the  exemption provided  in subparagraph  (d ). Under  thi s provis ion 
a Belgian corporat ion which receives dividends from a United Sta tes corp orat ion 
on stock which has  been directly owned by th at  Belgian corporation dur ing the  
whole of the accounting period  of the  United Sta tes corporation  which is sub­
ject  in the  United  Sta tes  to tax  on its  profits may elect to have such dividends 
exem; ted from the Belg ian personal proper ty prepayment (pr6coinpte mobi lier) 
ord inarily  applicable to such dividends. A Belgian corporation may elect thi s 
treatm ent  by making a wr itte n requ est for  such exemption when filing it s annual 
tax  return  or before the expir ation of th e period allowed for  the filing of such re­
turn . Under this provision the Belgian corporat ion deriving a dividend from a 
United Sta tes  corp orat ion (a fte r the  withhold ing of United Sta tes tax at the  
source at the 15-percent tre aty ra te)  (1) will not be required to pay the  personal  
property prep ayment otherwise due on receip t, and (2) will be perm itted to cal ­
culate its sta tut ory corp orate income tax exemption (as provided in sub par a­
graph (d )) on the ful l dividend received. This  perm its the  qualified Belgian  
corporat ion receiv ing dividends from United Sta tes corporations to accumula te 
or reinvest  a lar ge r port ion of such dividends tha n would be the case under 
Belgian  law in the  absence of t his  t rea ty provision. However, dividends accorded 
th is exemption can not be deducted for  purposes of determ ining  the personal 
proper ty prepayment appl icable to dividends dis trib uted by the recip ient cor­
poration or other entity  to its  shareholders or members. This  provision differs 
from the  exis ting  provision in tha t, if Belgian legis lation ever imposed a 10- 
precent ownership requ irem ent for  eligib ility of the  90 and 95 percent dividend 
exemption for intercorpora te dividends, then  such sim ilar  10-percent ownership 
requirement would also apply in order for a Belgian corporation to obta in the 
benefits of th is provision.

Subpara grap h (f)  is gene rally  comparable to subparagraph  (e) of the  exi st­
ing Convention. This  provision contains  special  relie f with  respect  to cer tain 
income derived by a citizen of the United Sta tes  who is a resident of Belgium 
and  thus liable to income tax in both Sta tes  on a worldwide Basis. The exis ting  
provision provides th at  the  Belgian individual income ta x proportionate ly a t­
trib uta ble  to dividends, interest, pensions, annuities, or roya lites received by a 
citize n of the United  Sta tes  residing  in Belgium from sources within the 
United Sta tes may not  exceed 15 percent of th at  income af ter allowance of the 
lump sum foreign tax cred it. Though residence in Belgium would ord ina rily  
ent itle  individuals to  an exemption from, o r reduction in the rate  of, Uni ted Sta tes 
tax on specified items  of income und er the  Convention, such benefits are  not 
available to United Sta tes citizens. The exis ting  and proposed provisions pro­
vide a measure of rel ief in these circumstances by reducing the amount of Bel­
gian tax  which can be imposed on the  specified items of income. The proposed 
provis ion provides th at  the  Belg ian income tax proportionate ly att rib uta ble  to 
the dividends, inte res t, or royalti es received by a citizen of the  United Sta tes 
resid ing in Belgium from sources with in the United States may not exceed 20 
perc ent of that  income a fter  allowance of the lump-sum foreign  tax  credit. The 
exis ting  provision was  based on a personal prop erty  prepayment at  the ra te  
of 15 percent , which is now 20 perce nt. In the case of othe r income concerned, 
the  amount of tax which would be imposed is the  amount which would be im­
posed if such income w ere taxed as earned  income derived from sources outs ide 
Belgium and subjec t to a foreign tax.  This  provis ion only applies to income
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which is not exempt from Belgian  tax  under subp arag raph  (a)  or covered by subparagraph  (c) which covers items of income not expressly mentioned.Subparagraph  (g) generally corresponds to sul>i>aragraph (li) of the  exi st­ing Convention. Proposed subparagraph  (g)  provides that  when, in accordance  with  Belgian law, losses incurred by a res iden t of Belgium in a perm anen t estab lishm ent situ ate d in the United  Sta tes  have been effectively deducted from the profits of that  residen t for purposes of his taxatio n in Belgium, the exemption provided in subp arag raph (a) should not apply in Belgium to the profits of other taxable  periods att rib uta ble  to the permanent establishment to the extent th at  those profits have also been reduced for United Sta tes  tax  pu r­poses by reason of a llowance of such losses.
Parag rap h (4) provides for relie f from double taxatio n in accordance with  the princ iples of parag rap hs (2) and (3) in the  case of a corporation which is treated as a United  States corporat ion for  United States tax  purposes  and a Belgian  corporation for  Belgian tax  puri>oses.

ARTICLE 24 . NOND ISC RIM INA TIO N

Parag rap h (3) of Article 20 of the  exis ting  Convention provides th at  citizens or corporat ions  or othe r jur idi cal persons of one Sta te will not be subjected to more burdensome taxes in the  other Sta te tha n are  imposed on the  citizens or corp orat ions  or other jur idical  persons  of such other State . The proposed Con­vention substitute s a modernized nond iscrimina tion Article which bans discrim­inat ion by one Sta te aga ins t the  citizens of (lie o ther  Sta te or perm anent estab­lishments of residents or corporations of the  other State . Thus, for  example, a citizen of Belgium who is a residen t of the United States and  who meets the requ irements  specified in section  911 of the Internal Revenue Code would, under thi s Artic le of the proposed Convention, be eligible for the  benefits of section 911 although he is not also a citizen of the United  States.
This Artic le provides, however, th at  a Sta te may accord special treatm ent to its  own residen ts on the basis  of civil sta tus  or family responsibility .This Artic le also deals with  the fact  that  Belgian domestic law provides for a lower ra te  on dis tributed earn ings of a Belgian corporation (30% basic rat e) than on retained earn ings  of a Belgian  corporation  (up to 35% basic rat e) and appl ies only the higher ra te  to  th e income of a Belgian perm anent establish­ment of a foreign corpora tion. This  is recognized as disc riminatory and the proposed Convention provides that  in the  case  of a Relgian perman ent establish ­ment of a United States corpo ration the lower rat e for  reta ined earn ings  will apply to th at  pa rt of the earn ings  of the permanen t establish men t deemed dis­tributed . It  is provided in thi s Convention that  the perm anent establish men t is deemed to dis trib ute  the same percentage  of its earnings as the corporation of which it  is a pa rt dis tributes of its  earnings. The provision permits Belgium, however, to impose i ts surcharge on the  h igher rat e consistent wi th its  domestic law.
The ban on d iscrimina tion extends to all taxes without rega rd to subject ma t­ter  and whethe r imposed at  the  national , Sta te or local level.This  Artic le is subs tant ially similar  to the nondiscrimination Artic le of the OECD Model Convention except  that  the Model includes a provision concerning Stateless persons which has  been omi tted from the proposed Convention.

ARTICLE 25 . MU TU AL  AGREEMENT PROCEDURE

This  Article modernizes the mutual agreement  procedures found in the exi st­ing Convention by adopting provis ions similar  to those in the  recent amendments  to our Conventions with  the  Netherlan ds, the United Kingdom, and the Federal  Republic of Germany and  in our  recently revised Convention with  France. When a residen t of one State considers that  action  of one or both States has  resul ted, or will possibly result , in tax ation con trary to the  provisions of the  proposed  Convention, such res ident may present his case to the  competent au ­tho rity of the State of which he is a residen t with in 2 y ears  from  the  date the  res ident is notified (or  collection is made at  the source) of the  tax (or, where the  pioblem  arises from inconsistent action  of both State s, within two years from the date the res ident is notified, or from collection at  source, of the  tax which has  been last  asserte d or collected).  This  remedy is in addition to any remedy provided  by the  nat ion al laws  of eith er State.
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This Article contemplates tha t the competent author ities of the two States  will endeavor to settle  by mutual agreement such cases of taxation not in ac­cordance with the Convention as well as any other difficulties or doubts a rising  as to the application o f  the Convention. Some particular areas on which the competent autho rities  may consult and reach agreement are the amount of in­dustri al and commercial profits to be attributed to a permanent establish­ment, the allocation of income, deductions, credits, or allowances between a resident and a related person, the determination of source of part icula r items, and the meaning of any term used in the Convention.In implementing the provisions of this Article, the competent author ities will communicate with each other  directly and meet together for an exchange of oral opinions when advisable.
In cases in which the competent authorities reach agreement with resj»ect to a particular matter,  taxes will be adjus ted and refunds or credits  allowed in accordance with such agreement. This provision permits the issuance of a refund or credit notwiths tanding procedural barr iers otherwise existing under a S tate’s law, such as the Statu te of Limitations.This provision will apply only where agreement or partia l agreement has been reached between the competent authorities and will apply in the case of any such agreement afte r the Convention goes into  effect even though the agreement may concern taxable years prior thereto.
Revenue Procedure 70-18 sets forth the procedure followed by the United States in .mplementing its obligations under th is type of Article.

4
ART ICLE 26.  EXC HAN GE OF INFORMATION

This Article provides fo r a system of administrative  cooperation between the competent authorities  of the two States and specifies conditions under which information may be exchanged to facilia te the administration of the Conven­tion and to prevent fraud and the avoidance of taxes to which the Convention relates.
Information exchanged is treated as secret and may not be disclosed to any persons other than those (including a court or administrative  body) concerned with the assessment, collection, enforcement, or prosecution of taxes subject to the Convention, but this does not prohibit disclosure in the course of a court proceeding. In no case does this Article impose an obligation on either State to disclose trade  secrets or similar  information or to carry  out administrative measures or supply par ticu lars  where such action would be a t variance with the laws or admin istrative practice of tha t State, or contrary to public policy. In general, the standard for the exchange of information is the standard used by the States in the enforcement of their  own laws by adm inistra tive and judicial authori ties.
The mutual exchange of information called for by these provisions is present­ly in effect in most of the conventions to which the United States is a party  and is substantially  similar  to the provision contained in the existing Convention. 

ART ICLE 27.  ASS ISTA NC E IN  COLLECTION

This Article, substantially simila r to the assistance in collection Article in the existing Convention, provides for mutual assistance in the collection of taxes where required to avoid an abuse o f the Convention. The provision is intended merely to insure tha t the benefits of the Convention will only be available with respect to persons enti tled to such benef its; it does not in any way alter rights under other provisions of the Convention.
The Article provides tha t each State will endeavor to collect for the other State such amounts as  may be necessary to insure th at any exemption or reduced rate of tax granted  under the proposed Convention will not be availed of by persons not entitled to those benefits. However, this Article will not require a State, in order to collect taxes which are imposed by the  other State, to under­take any administrative  measures tha t differ from its interna l regulations or practices nor will this Article require a State to undertake any administrative or judicial measures which are contra ry to tha t State’s sovereignty, security, or public policy.

ARTICLE 28. MIS CELLA NEOU S

This Article contains provisions normally found in other par ts of tax conven­tions to which the United Sta tes is a party. Paragraph (1) is identical to Article



74

28 of the French  Convention. This  paragr aph  preserves the exist ing fiscal priv i­
leges of diplom atic and consular  officials un der  the genera l rules of inte rna tional  
law or  under the provisions of special agreements. Parag rap h (2) is sub stan­
tial ly iden tical  to paragraph  (3) of Article 22 of the French Convention. This 
continues the general rule of taxatio n found in most tax  conventions th at  the 
Convention does not affect in any man ner any exclusion, exemption, deduction, 
credit, or other allowance now or herea fte r accorded by the laws of a Sta te in 
the  dete rmination of tax imposed by th at  State , or by any other agreement 
between the States . Even though the OECD Model Convention does not contain 
a comparable provision, thi s rule  reflects the well-established princ iple that  the 
Convention will not have the  effect of increasing the tax  burden on residen ts of 
the signatory  countries. This  rule represents the  position of the United States 
under all conventions to which it is a pa rty  except tha t, to the extent  a Conven­
tion specifically provides, it may be necessary to waive cer tain  rights  as a con­
dition of claiming more advantageous  tre aty  benefits. Parag rap h (3) provides 
that  the competent authoriti es of the two States may communicate with each 
oth er directly for the purpose of ca rry ing  out  the provisions of th is Convention.

ARTICLE 29 . EXTENSION  TO TERRITORIES

This Artic le provides a method for extending the Convention, eith er in whole 
or in pa rt or with  such modifications as may be found necessary for special ap­
plicat ion in a par ticula r case, to all or any areas for whose inte rna tional  rel a­
tions the  United  States is responsib le and which area imposes ta xes  su bstantia lly 
similar in charac ter  to those which are the subjec t of the Convention. I t is limited 
to extension by the  United States since Belgium no longer has any colonies or 
territo ries .

Extension to an area  may be accomplished through a wri tten  notificat ion given 
to Belgium through diplom atic channe ls. Belgium shall indicate its  acceptance by 
a wr itte n communication through diplomatic channels . When the  notificat ion 
and communication have been ratif ied in accordance with the  constitu tional 
procedures of each Sta te and  in stru ments  of ratification exchanged, the extension 
will t ake effect from th e d ate  of, an d be subject to such conditions a s are specified 
in, the notification. Without such acceptance  and exchange of instrumen ts of r at i­
fication in respect of an  area, none of the provisions of the Convention shall apply 
to such areas.

Ei the r of the States may terminate an extension  with  respec t to any area by 
6 mon ths’ prior wri tten  notice of term inat ion given to the  other Sta te at  any 
time a fte r the date of entry into force  of the extension. The term inat ion will take 
effect for taxable years beginning on or af ter  the  first day of January next 
following the expiration of the 6-month period. The term inat ion of an extension 
to a par ticula r area will not affec t the applica tion of the Convention to the 
United States, Belgium, or any othe r area  to which the Convention has  been 
extended .

Term ination of the  Convention by eith er Sta te in accordance with  Article 31 
(Te rmination)  shall, unless otherwise  expressly agreed by both States , te r­
min ate  the applica tion of the Convention to any area to which the Convention 
has  been extended u nder thi s Article .

ARTICLE  30. ENTRY INTO  FORCE

This  Article provides for the  rati ficat ion of the proposed Convention and for 
the  exchange of inst rum ents of ratification . The Convention will ent er into 
force one month af ter the date of exchange of such inst ruments . However, the 
provisions shall first  have effect with respect  to  income of calen dar years or tax­
able years beginning (or in the  case  of t axes p ayable at  source, payments made) 
on or a fte r Ja nuary 1,1971.

The entry into force of the proposed Convention will term ina te the Convention 
of October 28, 1948, the Supplementary Conventions of September 9, 1952, and 
August 22, 1957, as well as the  Protocol of May 21, 1965.

ART ICLE 31 . TERM INA TIO N

The Convention will continue in effect indefinitely, bu t may be term inated by 
eith er Sta te at  any time af te r the  yea r 1975. A Sta te seeking to term ina te the 
Convention mus t give notice  at  leas t 6 months before  the  end of the  calendar
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year through diplomatic channels. If the Convention is terminated, such ter­mination will he effective with respect to income of calendar years or taxable  years beginning (or, in the case of taxes payable to source, payments  made) on or afte r Janu ary  1 next following the expiration of the 6-month period. How­ever, upon prior notice to be given through diplomatic channels, the provisions of Article 17 (Social Security Payments) may be terminated by e ither State  at any item afte r this Convention enters into force.

October 6, 1970.
T ec hn ic al  E xp la na tion  of P roposed United  States -F inl an d I ncome T ax 

Con vention , Signed March 6, 1970 
(Department of the (Treasury)

ARTICLE 1. TAXES COVERED

This Article designates the taxes of the respective States which are the subject of the proposed Convention. With respect to the United States, the taxes included are the United States Federal  income taxes imposed by the Internal Revenue Code. This includes, fo r example, the surtax and would also include such taxes as the temporary surcharge which was in force from 1968 to 1970. However, the Convention is not intended to apply to taxes which are in the nature of a penalty such as the taxes imposed under section 531 (accumulated earnings tax) and section 541 (personal holding company tax) of the Internal Revenue Code.With respect to Finland,  the taxes included are the State (nationa l) income and capital tax, the Communal tax, and the Sailors’ tax.  The national income tax is levied at  graduated rates on the worldwide income of resident individuals and corporations. The capital  tax  is levied a t graduated rates  on the worldwide net wealth of resident individuals  and on nonresident individuals owning real property located in Finland,  shares of stock in a Finnish corporation or other personal property exclusive of bonds, hank accounts, and foreign trad ■ credits. The Church tax, a local income tax levied a t rates  ranging from 1 to 2 percent from members of the Evangelical Lutheran and Greek Orthodox churches and from resident corporations, is not included in the category of taxes covered: it is among the taxes included in the nondiscrimination article, however. The Communal tax, also a local income tax levied against resident individuals and corporations at rates  which vary from 8.5 percent to 16 percent, is covered. The Sailors’ tax  is deducted at  the source from compensation of seamen employed aboard Finnish ships. It  is imposed in lieu of the State  income tax and the Communal tax. The effect of including the Communal and Sailors’ taxes in the Treaty is to broaden the Finnish taxes against which Finland will give a credit for United States taxes. It  does not expand the credit allowed in the United States since we already give a credit  under our statu te for these taxes.The present Finnish Convention includes within th e category of Finnish taxes covered only the national income tax.
The present Finnish Convention enumerates within the category of  United States taxes covered also the surt ax and excess profits tax. The ‘‘surt ax” was eliminated as unnecessary and possibly confusing in view of the enactment of the “surcharge” ; the excess profits tax has been repealed. In addition, the accumulated earnings and personal holding company tax were specifically ex­cluded from the taxes covered in the proposed Convention in order to avoid uncer tainty as to status of these taxes.
Pursuan t to paragraph (2) of this Article the proposed Convention would also apply to taxes substantially simila r to those enumerated which are im- posed, in addition to or in place of the existing taxes, afte r the date of signa­ture of this  Convention (March 6, 1970).
For purposes of Article 7 (Nondiscrimination), the Convention applies to taxes of every kind which are, or may be imposed by the respective States, at the na­tional, State, or local level.

J
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ARTICLE  2. GENERAL DEFIN ITION S

This  Article sets out definitions  of cer tain of the basic terms  used in the pro­posed Convention. A number of imp ortant  terms, however, are defined elsewhere in the Convention.
Any term  used in thi s Convention which is not defined therein shall, unless the context otherwise requires, have the  meaning which it has under the  laws of the Sta te which is imposing the tax.  The proposed Convention also provides a procedure under which a common definition may be arriv ed at  by the competent author itie s of F inlan d and the United States in orde r to prevent  double taxa tion  or fu rth er  any othe r purpose of this Convention, if the definition of such term under the respective intern al laws of  the States differs. The common mean­ing is to be arriv ed at by means of the mutual agreement procedure which is described in Article 28 (Mutual Agreement Procedure ) of the proposed Con­vention.

ARTICLE 3.  FIS CA L DOMICILE

This  Artic le sets forth rules for  determ ining  “fiscal domicile” or residence of individual s, corporations and other persons for purposes of the proposed Con­vention. Residence is imp orta nt because, in general , only a resident of one of the Cont racting States may qual ify for  the benefits of the Convention. This  Ar­ticle is patt erne d generally af te r the fiscal domicile art icle  of the OECD Model Convention.
The term “a resident  of Finland” means a corporation of Finland as defined in Artic le 2 (General Definitions) and any person (except  a corporation  or any ent ity which under Finnish law is trea ted  a s a corporation) who is a resident of Fin land for purposes of its tax . The term “a resident of the United Sta tes ” means a United States corporation as defined in Article 2 (General Definitions) and  any other person (except a corporation or any othe r enti ty trea ted  unde r United  States law as a corpora tion) who is a resident in the United Sta tes for  purposes of its  tax.
The pare nthe tical  language in the definition of a resident of the United States is intended to make clear  that  a foreign corporation  for United States tax  pur ­poses, which is a resident of the United States for certain purposes of it s income tax law is not, under the Convention, a resident of the United States.  A s imilar rule  was needed in the case  of Finland.
In the  case of the United Sta tes and Finland, the definition provides th at  a person acting  as a partner or a fiduciary is a resident only to the extent tha t the  income derived by such person in that  capac ity is taxed as income of a resident.
This  language, although different from the Income Tax Convention between the  United States and Belgium, signed July  9, 1970, is intended to achieve  the same result. Under United Sta tes law, a par tnership is never, and an estate  or trus t is often not, taxe d as such. Under the proposed Convention, in the  case of the United States , income received by a partnership,  esta te, or trus t will not qual ify for the benefits of the  Convention unless such income is subjec t to tax  in the  United States . Thus, in effect, the sta tus  of income which is subject to tax  only in the hands  of the partn ers  or beneficiaries, will be determined  by the residence  of such par tners or beneficiaries. With respect to income taxed in the hands of the estate  or trust, the  residence of the estate  or tru st  is det er­minative . This provision is reciprocal because of the  presence of a similar  problem under Finnish law.
An individual who is a residen t of both States under the rules of domestic law employed by such States for determ ining  residence will be deemed to be a resident  of the Sta te in which he lias his perm anent home, his center of vita l inte res ts (closest economic and personal relations),  or his hab itua l abode, in the order listed. If  the issue is not settle d by these test s, the  competent author itie s will decide by mutual agreement the  one State of which he will be considered to be a resident. Thus for purposes of the Convention, including the savings clause  of Article  4( 3) , an individual can be res iden t in F inland  o r th e United States but not both.

ARTICLE  4. GENERAL RULES OF TAX ATION

The present Convention sets forth in a separa te arti cle  the general rules of taxatio n applicable  under  the Convention. The general rules  of tax ation applicable unde r the proposed Convention a re as follows:
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A resident of one Sta te may be taxed by the  other Sta te only on income from 
sources with in th at  other Sta te (inc luding ind ust ria l or commercial profi ts at ­
trib utable  to a perm anen t establishment located in that  other St ate) , sub ject to 
the  limitat ions set for th in thi s Convention. The jur isd ict ion al rules of the pro­
posed Convention paralle l those set for th in section  872(a) of the  United States 
Int ern al Revenue Code, relatin g to nonresiden t alien  individuals , and  section 
882(b ), relatin g to foreign  corp orat ions  engaged in tra de  or business in the 
United States, as  amended by the Foreign  Inve sto rs Tax Act  of I960.

The exis ting Fin nish Convention contains the  “force of at tra ct ion” doctrine, 
und er which all Finnish source income of a res ident of the  United Sta tes having 
a perm anent establishme nt in Fin land is at tri bu ted to the  permanen t establ ish ­
ment and subject to t ax  a t ordinar y rate s. In the  converse case the  ex isting tre aty 
provides th at  United States source income of a Finnish res ident is subject to 
United States tax  a t o rdinary rate s. However,  u nde r the changes in United States 
sta tu tory  law made by the  Foreign Investo rs Tax Act of 1966, only the  inv estment 
income in fac t at tribu tab le to the  perman ent esta blishment  is taxed at ord inary 
rates.  Other United Sta tes source income of a fore igner having a perman ent 
establi shm ent in the United Sta tes  may qua lify  for  the  reduced rat es  provided 
by a tax convention.

The  proposed Convention con tain s a sim ilar bu t more inclusive rule. Only 
th at  business  and  inves tmen t income effectively connected with the  perman ent 
establishme nt is taxed as pa rt of the  income of the permanen t esta blishment and 
loses the exemptions and  reduced r ate benefits othe rwise provided by the trea ties .

Both the  proposed Convention and  the  existing Convention contain  the  gen­
era l rule of tax ation  (also  found in our  new French  Convention) that  the  Con­
vention does not  affect in any  manner any  exclusion, exemption, deduction, 
credit, or other allowance now or he reaf ter  accorded by the laws of a Sta te in 
the  determinat ion of tax  imposed by th at  Sta te, or by any oth er agre eme nt be­
tween the  States. Even though the OECD Model Convention does not contain 
a comparable provision, thi s rule reflec ts the  well-e stabl ished  principle  th at  the 
Convention will not have the  effect of inc reasing the  tax  burd en on residen ts of 
the  sign atory countries.  This  rule represent s the position of the  United Sta tes 
und er all Convent ions to which it is a par ty, except th at  to the  extent  a con­
vent ion specifically provides, it  may be nece ssary to waive  cer tain rights  as a 
condition to cla iming more advantageo us t reaty benefits.

The proposed Convention also con tains the  tra dit ion al savings clause under  
which  the  United Sta tes  rese rves the  rig ht to tax its citiz ens and  residen ts as 
if the  Convention had not  come into effect. However, the  savings clause does not 
apply  in  several cases  in  which  i ts  application would contraven e policies reflected  
in the  Convention. Thus , the  savin gs clause does not  affect the  provis ions with 
respect to the  foreign tax credit, social security paym ents  or nond iscrimina tion.  
Although the  provisions dealing  with the  mu tual agree men t procedure are  no t spe­
cifically excepted from the savings clause, agreeme nts made by the  competent 
au tho rit ies  may nevertheles s inu re to the  benefit of a citizen or res ident of the 
United Sta tes or a res ident of Fin land. Moreover, the savin gs clause will not 
deny the benefits of the Convention to governm enta l employees or tea che rs or 
studen ts unless such individuals ar e citizens of the  United State s or have immi­
gran t sta tu s in the  Uni ted State s. The savin gs clause is nonreciprocal because 
Fin land imposes tax  on the basis of  residence r athe r than cit izensh ip.

The benefits of parag rap h (3) of Art icle  23 (Ru les Applicab le to Per sonal In ­
come Art icles) are  not  excep ted from the  savings clause. As noted hereinafter, 
th at  parag rap h provides th at  a teac her , student, or app rentice  of one of the 
States, tem porarily presen t in the  oth er State  and who is ent itled to exemption  
from tax in the  othe r State under  the Convention, shal l be allowed by the  
Sta te of residence as deductions from  taxable income travel  and  living expenses 
(in the  minimum amount of 30 percen t) incurred while tem porarily presen t in 
the  o the r State . The purpose of p ara gra ph  (3) of Article 23 (Ru les Applicable to 
Per sonal Income A rtic les)  is to relieve some of the  burden of Fin nis h tax es im­
posed on Finnish teach ers, students , and  apprentices who come to the  United  
Sta tes  to stud y or work. Although th is provis ion is recip roca l in form, it  is not  
appl icable to United Sta tes  citiz ens  and  residents . The taxabil ity  of scholar­
ship and fellowship gran ts and  of compensation received  by U nited Sta tes  citiz ens 
and  residen ts who go to  Fin land to study or work is dete rmined under sections 
61,117, and 911 of the Interna l Revenue  Code.

The las t para gra ph  of th is Article  prov ides that  any income from sources w ithin 
a Sta te to which the Convent ion is not  expressly appl icable will be taxabl e by
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th at  Sta te in accordance with  its own law. Fo r example, because income from prizes or award s is not covered by the Convention, such income will be taxed in accordance w ith the intern al law of the State from which such income is derived. The  exist ing Convention does not conta in an express stat ement  of this general rule. The OECD Model Convention differs on this  po int and provides that  income which is not expressly  mentioned will be taxable only in the  Sta te of residence. It  should be noted th at  the proposed Convention specifically covers most types  of income.
ARTIC LE 5. REL IEF FROM DOUBLE TAXATION

Under  the existing Convention, the United Sta tes provides relief from double tax ation by a llowing a credit for Finn ish tax  in accordance with rules  set  for th in section 131 of the Intern al Revenue Code of 1939.
The proposed Convention employs the same method of  avoid ing double t axation in providing th at  credit will be allowed to a United  States citizen or res iden t for Finn ish income tax  paid hut not in excess of the portion of United States tax  which net income from Finnish sources bears to t ota l net  income. Except for the  special source rules  provided by the Convention, this provision  does n ot add to the  r igh ts th at  a United States citizen or resid ent  has  to  th e fo reign tax  cre dit, including his r igh t u nder cu rrent law to elec t th e overall limitatio n, but is for the purpose of giv ing tre aty  recognition to such rights. Modifications in U nited  S tate s law af ter the  effective date  of the Convention which concern the  foreign tax credit will be applicable with respe ct to Finnish  source income if such modifica­tions  do not contravene the genera l princ iples of the Convention.In the case of Finland, genera lly double tax ation will be avoided by a combi­nation of t hree me thods: exemption, tax  credit , and exemption with  progression. With respec t to United States source income (other  tha n dividend income) or cap ital  which unde r the tre aty  is taxable  in both Sta tes  parag rap h (2) (a) provides th at  Fin land  will give a cred it aga ins t Finn ish income or cap ita l tax for  the amount  o f the Finnish income or cap ita l tax  att rib uta ble  to such United Sta tes  source income or capital. Although wr itten  in the  form of a cred it, the effect of thi s provision is to exempt from tax in Fin land income and cap ital  which under the  Convention is taxable in the  United  S ta te s; for  example , real  prop erty  income and personal services income. With respe ct to United States source dividends (oth er tha n inte rco rpo rate dividends ) paragraph  (2) (b) provides th at  Finland  will allow a credit  for  the  United Sta tes  tax with held  on such dividends bu t not in excess of  th at  po rtion  of Finn ish tax  w hich the  United  States source dividends bear to t ota l Fin nish taxable  income. Under Finnish law intercorpora te dividends are  tax exempt. Parag rap h (2) (c) of the  proposed Convention extends this exemption to dividends paid  by a United Sta tes  sub­sidiary  to a Finn ish parent  corporat ion as long as Fin land re tai ns  the  rule of exemption for  inte rcorpora te dividends received by Finnish  corporations. With  respect to income or capi tal which under t he  t reaty is exempt f rom Finnish tax,  Fin land ret ain s the right to tak e the  amount of exempt income or cap ita l into account when determining the  graduated ra te  of Finnish tax to be imposed on t ota l taxable income and  net  wea lth. This  is the exemption wi th progression method of provid ing relie f from double taxation. Examples of income a nd c api tal  included in thi s category are  industr ial  and  commercial profits  and  cap ital  at ­trib uta ble  to a United Sta tes permanen t establish ment, income and cap ital  at ­trib utable  to  ships and ai rc ra ft reg iste red  in the  United State s, and  Government  sala ries  and social secur ity payments.

The operation  of the Finnish combined exemption and credit method may be illus tra ted  by the following example. A res ident of Fin land receives  $6,500 income from United States sources. T his is his  t ota l income f rom all sources. The $6,500 consis ts of $5,000 salary, $500 rental  income, and $1,000 dividends. He pays a total United Sta tes tax  of $350 of which $200 is att rib uta ble  to sal ary  and ren tal  income and  $150 is withheld  on the dividends. In the  absence of a tre aty he would 
($5,500 x $550)pay a total Finn ish tax  of $550 of which $465.38 --------------------is attr ibu tab le

$6,500to sala ry and rental income. Under  pa rag rap h C2) (a ) of t his  A rticle the Finn ish residen t is enti tled to a credit for  t he  full amount of the $465.38 of Finn ish tax  att rib uta ble  to the salary  and rental  income—which, in effect, exempts such in­come from F innish tax . Under pa rag rap h (2) (b) the Finn ish res ident is also en­titled to a deduction from his Fin nish tax  on the $1.000 dividend received from the United States in an amount equa l to the United Sta tes tax paid  on such
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dividends. However, under  the limitation of the second sentence of paragraph (2) 
(b), the amount by which the United States tax  attribu table to such dividend 
($150) exceeds the Finnish tax attributable to such dividend ($84.62) cannot 
be set off aga inst Finnish  tax attributa ble to the salary and rental income.

ARTICLE 6.  SOURCE OF INC OM E

The presen t Finnish Convention does not specify the rules for determining the 
source of the different kinds of income covered by the Treaty. This Article sets 
forth in a single provision all of the various  rules which are to be applied to 
determine the  source of the different kinds of income covered by the t re at y: divi­
dends, interest,  royalties, income from real property, including gains derived 
from the sale of such property, and compensation for personal services. These 
rules affect the  application of Article 4 (General Rules of Taxation) and Arti ­
cle 5 (Relief from Double Taxation ).

The source of any kind of income not covered by the trea ty shall be deter­
mined under the local law of the two States. In the case of different source rules 
applicable to an item of income the competent authorities of the two States 
under the mutual agreement procedure may establish a common source for the 
item of income.

The source ru le under which dividends paid by a corporation of one State are 
treated as from sources within tha t State and dividends paid by any other cor­
poration are trea ted as from sources outside tha t State  conforms to both United 
States and Finnish statutory law. The source rule under which dividends paid by 
a corporation of any State are trea ted as from sources within one of the States 
if, during the previous 3 years, the corporation had  a permanent establishment in 
tha t State and more than  80 percent of such corporation 's income was attributable 
to such permanent estab lishment conforms to some extent to United Sta tes s tatu ­
tory law. Under section 861(a) (2) (B) of the Internal Revenue Code if more than 
50 percent of a foreign corporation’s income is effectively connected with a 
United States business, a pro ra ta share of such corporation’s dividends are 
trea ted as from sources with in the United States.  The difference will result  in the 
United S tates imposing tax  in fewer cases under the Convention source rule than 
under the statuto ry source rule.

The source rule under which interest paid by a resident of one of the States, 
including a political subdivision of such State  is t reated as from sources within 
tha t State and interest paid by a  resident or political subdivision of any other 
State is treated as from sources outside that  State conforms to both United 
States and Finnish  statu tory  law. The source rule under which inte rest paid by 
a resident, individual, or corporation, of any State is treated as from sources 
within one of the  States  if, during  the previous 3 years, the resident has a per­
manent establishment in th at State and more than 80 percent of such corporation’s 
income was attr ibutable to such permanent establishment represents a combina­
tion and modification of the two source rules of section 861(a) (1) (B) and (C) 
of the Inte rnal Revenue Code.

Royalties paid for the use, o r righ t to use, property (as defined in Article 14 
(Royalties )) in a State are trea ted as from sources within tha t State. Income 
from real property (including the sale of such property) located in a State is 
trea ted as from sources with in that State. These source rules  correspond to tha t 
found in section 861(a) (4) and (5) of the Internal Revenue Code.

Personal service income is trea ted as from sources within the State where the 
services are performed. This source rule corresponds to the general rule of 
section 861(a) (3) of the Inte rna l Revenue Code.

Industria l and commercial profits attributable to a permanent establishment, 
and dividends, interes t, royalties, real property income, and capital gains de­
rived from rights or property effectively connected with a permanent establish­
ment a re treated  as from sources within the State  where such permanent estab­
lishment is located. In general the factors which under the proposed Conven­
tion determine whether the property giving rise to the investment-type income 
is effectively connected with a permanent establishment are the same as the 
factors  which under section 864(c) of the Internal  Revenue Code determine 
whether fixed or determinable annua l or periodical income is effectively con­
nected with the conduct of a trad e or business in the United States.
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ARTIC LE 7. NOND ISC RIM INA TIO N
The existing Convention provides tha t cit izens  of one S tate  will not be subjected to more burdensome taxes in the other Sta te than are  imposed on the citizens of such other State. The term  “citizen” is defined to include all legal persons , pa rt ­nersh ips, and  associat ions  created or organized under the laws  of the respec tive States.
The proposed Convention substitutes a modernized nond iscrimina tion Artic le which bans discriminat ion by one State again st the  citizens of the oth er Sta te or permanen t esta blish men ts of reside nts o r corporations of the othe r State . Thus, for  example, a citizc n of Finland who is a resident of the United  Sta tes  and who meets th e requ irements specified in section 911 of the Int ern al Revenue Code would, under thi s Article of the proposed Convention, be elig ible for the benefits of section 911 although he is not also  a citizen of tlie United States .This  Art icle provides, however, tha t a Sta te may accord special tre atm ent to its own res iden ts on the basis of civil s tatus o r family responsib ility.The ban on discrimination extends to all taxes without regard to subject ma t­te r and  wh ethe r imposed at  na tiona l, State, or local level.This Artic le is substan tial ly similar to the nondiscrim ination Artic le of the OECD Model Convention except that  the model includes a provision  concerning Stateless  persons which has  been omitted from the proposed Convent ion.

ART ICLE 8. BU SINE SS  PROFITS
This Artic le sets for th tlie typical tre aty rule  that  indust ria l or commercial profits of a resident of one Sta te are  taxable in the other Sta te only if the resi ­dent  has a perm anent estab lishm ent in th at  othe r State . Where  there is a per ­manent estab lishmen t only the  profits a ttr ibu tab le to the pe rmanent estab lishm ent can be ta xed  by th at  o ther State.  For  purposes of Article 5 (Rel ief From Double Tax ation) which, among other things,  provides that  a foreign  tax  cred it will be allowed by the  United States, such profits are considered to be from sources within the Sta te in which th e permanent  establishment is located.While under the exist ing Finnish Convention, as unde r tlie old French Con­vention, ind ust ria l or commercial profits are  not taxe d in the absence of a per ­manent estab lishment, once there is a permanen t establish ment the existing Convention, as did the old French Convention, provides that  the  provisions re­ducing the tax  rates on intere st and dividends and exempting roya lties are not applicable . This  rule  is known as the “force of att rac tion” principle and is re­placed in the proposed Convention, as in our new treaty  with France, with  the effectively connected concept. Under the new approach, only inte res t, dividends and roya lties  which are effectively connected with the  permanen t estab lishm ent are taxable as pa rt of the  ind ust ria l or commercial profits and  do not benefit from the  reduced  ra te or exemption.

In dete rmin ing the proper att rib uti on  of indust ria l or commercia l profits under the proposed treaty , the perm anent estab lishm ent is generally to be treated as an independent ent ity and considered as reali zing  the profits which would be realized if the  permanent estab lishm ent deal t with  the resident  of which it is a perm anent establish ment on an arm ’s-length  basis. Expenses, whe reve r incurred,  which are  reaso nably connected with  profits att ributa ble  to the  perm anent establishment, including executive and  general adminis tra ­tive expenses, will be allowed a s deductions  by the Sta te in which the perm anen t establish ment is located in computing the tax  due to such State . However, it is no t necessary  to allow a profit to the head office for  ancillary services  furnish ed to the  permanent establishme nt as long as the perm anen t establish ment is allowed to deduct the al locable costs i ncurred  by the head office.The mere purchase of goods or merchandise  in a Sta te by the perm anent estab lishm ent, or by the res ident of which it is a perm anent estab lishm ent, for  the account of such res ident will not cause att ribution  of profits to such perman ent es tablishmen t.
Parag rap h (5) of this  art icl e defines the term “ind ust ria l or commercial profits of a residen t” as including, int er alia, income derived from agr icu ltural  activ ity, the furn ishing of personal  services of others,  the ren tal  of tangible personal proper ty, insuranc e act ivi ties  and from ren ts or roya lties  derived from motion picture films or f ilms o r tapes of radio  or te levis ion broadcasting.The inclusion of ren ts and royalti es from motion pictures  an d rela ted activities represen ts a change  from the exis ting Convention. The  exis ting  Convention
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allows Finlan d to tax  Finnish  source motion picture rents and royalties paid 
to United States distributors whether or not the distributors operate through 
a permanent establishment in Finland. The inclusion of motion picture  royalties 
in indus trial and commercial profits conforms to the rule in our new French 
treaty.  Its  effect is to provide on a reciprocal basis tha t motion picture  royalties 
will be taxable by the source State  only if they are a ttribu table  to a  permanent  
establishment located in such State.

The definition of “industrial and commercial profits” specifically includes 
investment income if the righ t or property giving rise to the income is ef­
fectively connected with a permanent establishment. Income received by an 
individual as compensation for personal services either as an employee or in an 
independent capacity is not trea ted as industrial or commercial profits.

This Article is substantially similar to the business profits article of the OECD 
Model Convention except tha t the Model Convention does not contain a defini­
tion of indus trial and commercial profits.

ART IC LE  9.  PER M A N EN T ESTA B LIS H M E N T

This Article defines the term “permanent establishment.” The existence of a 
permanent establishment is, under the terms of the proposed Convention, a 
prerequis ite for one State to tax  the indust rial or commercial profits of a 
resident of the other  State. The concept is also significant in determining the 
applicability of other provisions of the Convention, such as Article 12 (Divi­
dends), Article 13 (In tere st),  Article 14 (Royalties), and Article 16 (Capita l 
Gains). The definition of “permanent establishment” is a modernized version of 
the definition found in some of our older treaties.  The new definition is similar  
to the definition found in our French Convention.

The term “permanent establishment” means “a fixed place of business 
through which a resident of one of the Contracting States engages in indus­
tria l or commercial activity .” Illus trations of the concept of a permanent es­
tablishment include a seat of management, a branch, an office, a factory, a 
workshop, a warehouse, a place of extract ion of natu ral resources, or a build­
ing site or construction or instal lation  project which exists for more than 12 
months. The 12-month construction project rule is a physical test under which 
the resident must be actively engaged in the project during tha t 12-month 
period. As a general rule, any fixed facility through which an individual, 
corporation or other person conducts industria l or commercial activity  will 
he trea ted as its permanent establishment unless it falls in one of the specific 
exceptions described below. The proposed Convention uses the term “a seat of 
management” which was the term used in our Convention with France. The 
technical explanat ion of our French Convention explains the definition of the 
term “a seat of management” and its difference in meaning from the term “a 
place of management”as 'follows:

It  should be noted that  this convention uses the term “seat of management” 
where the OECD model convention and pr ior agreements to which the United 
States is a party used the term “place of management” : both terms are trans­
lations of the French term “un siege de direction” and it believed the trans la­
tion found in this convention is the more accurate. Prior agreements in 
which the term “place of management” appears will be interpreted  therefore 
as if the words “seat of management” had been used.

That  explanation is applicable to the proposed Finnish Convention.
This Article specifically provides tha t a permanent establishment does not

include a fixed place of business of a resident of one of the Contracting States 
which is located in the other Contracting State if it is used only for one or more 
of the following—(1) the use of facilities for the purpose of storage, display, or 
delivery of goods or merchandise belonging to the re siden t; (2) the maintenance 
of a stock of goods or merchandise belonging to the resident for the purpose of 
storage, display, or delivery; (3) the maintenance of a stock of goods or mer­
chandise belonging to the resident for the purpose of processing by another per­
son ; (4) the maintenance of a fixed place of business for the  purpose of purchas­
ing goods or merchandise, or for collecting information, for the residen t: or 
(5) the maintenance of a fixed place of business for the purpose of advertising, 
or the supplying of information, for scientific research, or for similar activities 
which have a preparatory  or auxiliary character, for the resident. These excep­
tions are cumulative and a site or facility used solely for more than one of these 
purposes will not be considered a permanent establishment under the proj>osed 
Convention.



Notwith standing  the  other provisions of thi s Article,  a person will be consid­
ered to have a perman ent estab lishm ent if he engages in business thro ugh  an 
agent,  othe r tha n an independent agent,  who h as and regu larly  exercises au thor ­
ity  to conclude con trac ts in the  name of such person unless the agent exerc ises 
such autho rity  only to purchase  goods or merchandise. The exist ing Convention 
likewise  provides th at  a purchasing agen t is not a permanent estab lishm ent.

With  respec t to an independent agent , the  proposed Convention also provides 
th at  a resident  of one Sta te will not be deemed to have a perm anen t esta blish­
ment in the other Sta te if such residen t car ries on business in such other State 
through an independent agent, such as a brok er or genera l commission agent,  if 
such agent is acting in the o rdinary course of h is business.

The determ ination  of whether  a res iden t of one Sta te has a perm anent esta b­
lishment in the other Sta te is to be made withou t rega rd to any control  relatio n­
ship of such res ident with respect to a res ident of the other  S tate  or  wi th respect 
to a person who engages in ind ust ria l or commercia l activity  in t ha t other Sta te 
(whethe r through a  permanent esta blishment or otherwise).

ARTICLE 10 . SH IP PI NG AND AIR TRANSPORT

This Artic le provides tha t, notwithsta nding the rules  of Article  8 (Business 
Pro fits ), a residen t of one Sta te will be exempt from tax  in the other Sta te on 
income derived from the opera tion in internatio nal  traffic of ships or airc raf t, 
including cap ita l gain derived from the sale of a ship or aircra ft, registere d in 
the  former State. This Artic le is sub stantially  the same as Article  V of the exis t­
ing Convention.

This Artic le also will apply  to income derived from the  leasing, to a person 
engaged in the  operat ion of ships or air craf t, of a ship or ai rc ra ft under a full 
or bare boat charter , where the  lessor is engaged in the opera tion of ships  or ai r­
cra ft if such lease  is anc illary to the lesso r’s other operations. For  example, if an 
airl ine  of one of the Contract ing Sta tes  which has excess equipment in  the winter 
months  leases  several  ai rc ra ft which are  excess during that  period  to an airline 
in the other Cont racting State, the lessor is not subject to tax  by that  other 
Contract ing State.

The exemption provided  by this  Article is also applicab le to profits derived 
from any activities incidenta l to the opera tion of ships  or ai rc ra ft in intern a­
tional traffic. Thu -, for example, commissions derived by a  Finn ish internatio nal  
air -ca rrier from the sale of passenger tickets in the United Sta tes  as agen t for 
othe r persons operating  ships or air craf t, if incidental  to its  own inte rnational 
opera tions, will be exempt from United States tax  unde r Article 8. Further,  a 
Finnish  airl ine  company might have faci lities  at an internatio nal  airport in the 
United Sta tes which are used to service  and maintain its own air craf t. In orde r 
to make maximum use of  the faciliti es, the company might also service and main­
tai n ai rc ra ft of o ther companies. The profits derived from the furn ishing  of such 
services to  o thers  would be exempt under Article 8 unless such act ivity ceased to 
be only an incidental activ ity. However, income derived by a Finn ish air line  
company from the opera tion of a hotel in the United Sta tes would not be in­
cidental to the  operation of ai rc ra ft and would not be exempt.

ARTICLE 11 . RELATED PER SON S

This  Article complements section 482 of the Intern al Revenue Code of 1954 
and confirms the power of each government to allocate items of income, deduc­
tions, credits , or allowances in cases  in which a residen t of one Sta te is rela ted 
to a resident of the  o ther  State if  such rela ted persons impose condi tions between 
themselves  which are  differen t from conditions which would be imposed between 
independent persons. This provision is sim ilar  to the  provis ion contained in the 
OECD Model Convention.

Provis ion is made in Article 28 (Mutual Agreement Proc edure) for consulta ­
tion  and agreement between the  two Sta tes where  an allocation by eith er State 
result s or would resu lt in double ta xation.

ART ICLE 12 . DIVIDENDS

The existing Convention provides that  dividends derived from sources within 
one Sta te by a re-iden t of the  other Sta te not having a perman ent estab lishm ent 
in the  former Sta te will be subject to tax  in the form er Sta te a t a rat e not  in



excess of 15 percent. In the case of intercorpora te dividends, however, if  the  
recipient owns 95 i»ercent or more of the  stock of the paying corporat ion and,  
genera lly, if not more tha n 25 percent of the gross income of the  paying co rpora­
tion consists of dividends and int ere st the maximum rate  of tax  is 5 percent. 
The proposed Convention continues the  15 i>ercent ra te  with respe ct to divid ends  
on port folio investments and the 5 percent rat e with  respect to direc t investments 
with the fu rth er  require ment th at  in the case of Finnish source dividends, the 
combined dividend tax  and  cap ital  tax  on the cap ital  stock of the paying cor­
poration owned by the  United Sta tes  residen t canno t exceed the specified maxi­
mum rates. The proposed Convention reduces  the stock ownership requ irem ent 
for  direct in vestmen t div idends from 95 percent to  10 percent.

The proposed Convention abandons  the “force of att rac tio n” concept in the  
exist ing Convention by providing th at  the  reduced ra te  of tax  on dividends is 
denied only if the sha res  with  respect to which the  d ividends are paid are  effec­
tively connected with a perm anent establishme nt which the recipien t has  in the  
State of source. If  so connected, the dividends are taxed as ind ust ria l or com­
mercia l profits under A rti cle8 (Bus iness  Pro fits ).

The elim ination of the  “force of at tra ct ion” principle will make uniform the 
ra te  of tax  levied on dividend income by a res iden t of one Sta te from sources 
with in the  o the r Sta te unless such income is effectively connected to a perm anen t 
establishme nt in the State  of source. In those cases where  the shares w ith respect  
to which the  dividends ar e paid  are  effectively connected with a perm anent es­
tablishment, the  dividends may be taxed as ind ust ria l or commercial profits 
under Artic le 8 (Bus iness Pro fits ). The policy reflected  in the abandonment of 
the “force of a ttr ac tio n” princ iple is also embodied in the recent revisions of the 
German, Dutch , and  United Kingdom Conventions, our new Convention with 
France, and in the  Fore ign Investo rs Tax Act of 1966.

In the  absence of a Convention, Fin land  would withhold at  a rat e of 15 percent 
of dividends paid by a Finn ish corporat ion to a United States resident. The 
cap ital  stock of a Finn ish corporat ion owned by a  United  States resident  would 
also be subjec t to the annual Finnish  cap ita l tax  at  gradua ted  rates which range 
from .52 percent to 2.5 i>ercent. In the  absence of the  Convention the  United 
Sta tes would withhold at  a ra te  of 30 perc ent on dividends paid by a United 
Sta tes corporat ion to a Fin nish resident.

The dividend Artic le of the proposed Convention is pat tern ed generally  af te r 
the  OECD Model Convention except as fol low s: With respec t to qualifica tion for 
the  5-percent intercorpora te dividend rate , a 10-percent ownership requirement 
is substituted  for  the  25-percent ownership requ irement of the OECD d raf t. The 
10-percent rule  conforms to the  United States concept of direct  inves tment es­
pecially as expressed  in section 902 of the Int ern al Revenue Code. Tlie proposed 
Convention also limits to 25 percent the amount of passive income which may 
be der ived by a corporation paying d ividends which quali fy for the intercorpora te 
dividend rate . This  provision, which is included in most Conventions to which 
the  United States is a par ty bu t which is not found in the OECD D raft , reflects 
the policy that  tlie reduced ra te  should not be made available to dividends paid  
by cer tain holding companies. Dividends  and interest received by the Finn ish 
corporat ion paying  dividends from 50 percent or more owned subs idiar ies are  
not considered passive income.

ART ICLE 13 . INT EREST

The exis ting Convention provides that  inte res t derived from sources within 
one Sta te by a residen t of the other Sta te not having a perm anent establish ment 
in the fo rmer State will be exempt  from t ax  in the  form er Sta te.

The proposed Convention ret ain s this rule  on intere st replacing the  “force of 
at tra ct ion” pr inciple by the  effectively connected approach.

Thus, the  reduced rat es  of tax applicab le to the  intere st apply unless the  
recipien t has  a  perm anent establish ment in the Sta te of source and the  indebted­
ness giving rise to the  interest is effectively connected with  such perm anen t 
estab lishm ent. In  such case, the intere st may be taxed as ind ust ria l or com­
merc ial profits.

In ter es t is defined generally as income from any kind of debt-claim or any 
income tre ate d as intere st und er the  tax  law of the Sta te of source. In cases in 
which excessive intere st is paid because the  payor and  the  recip ient are rela ted,  
the  provisions of the  int ere st Arti cle apply only to so much of the inte res t 
as would have  been paid  to an  unrela ted  person. The excess paymen t may be
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taxed according to the law of each contrac ting  Sta te subject to the other provi­
sions of  the proposed Convention where applicable.

In the  absence of a convention interest income derived from Fin land  by non­
residents is exempt from the nationa l income tax  and all local income taxes .
This  includes intere st on bonds, bank accounts, and accounts orig ina ting  from 
inte rna tion al trade. Likewise, such bonds and  accounts are  exempt from  the 
capi tal tax if owned by nonresidents.

In the  absence of a convention the United States would generally withhold t ax  
at 30 percent from inte res t income derived by a  nonresiden t from sources with in 
the United States unless such nonresident was engaged in trade  or business in 
the United States and such income was effectively connected to such tra de  or 
bus ine ss; in the  la tte r case, intere st income would not be subjec t to withholding 
but would be subject to tax  a t ordinary rates .

ARTICLE 14 . ROYA LTIES

The exis ting  Convention applies only to copyright  roya lties  (no t including 
motion pic ture  royal ties) and provides th at  they sha.ll be exempt by the  Sta te 
of source provided the recipient does not  have a perm anent establish ment in *
the source State.  Patent  and tradem ark  royalties are  no t covered by th e existing 
Convention. The proposed Convention Article , which is substantially  the same 
as the OECD Model Convention, continues  the  rule of exemption at  source. It  
also extends the definition of roya lties to include (in addi tion to copyrights , 
art ist ic or scientific works) patents, designs or models, plans, secret processes or 
formulae, tradema rks,  and indu stria l, commercial, or scientific equipment, knowl­
edge, experience, or skill (know-how) : it also includes gains from  the sale or 
exchange of the property described in the  Article  provided the  paym ent is 
contingent on productivity , use, or disposition of the  property . If  the payments 
are not so contingent, Article 16 (Cap ital  Gains)  applies. This  all inclusive defini­
tion is based on the royalties Artic le in the new French Convention.

Under  the proposed Convention, if excessive royal ties are paid  because the 
payor  and  recipient are  related, the provis ions of the roya lties Article  apply only 
to so much of the royal ty as would have been paid to an unrela ted  person. The 
excess payment may be taxed by each State , according  to its  own law including 
the provision of the proposed Convention where applicable.

In the  absence of a convention, a nonreside nt of Fin land  receiving royalties, 
includ ing film royalties, from Fin lanu is deemed by Finland  to be engaged in 
business in Finland and. consequently, is subjec t to income tax  on net profit 
from the royal ties at  the regular corporate  or individual rate s. For the pur­
poses of taxing film royalt ies, the net  profit is presumed to be 7 percent of gross.

Under the  proposed Convention film royalties are  t rea ted  as ind ust ria l or com­
merc ial profits and exempt from tax  in the Sta te of source unless the  recipient 
has  a permanent es tabli shment in th at  S tate  to which the royalties  ar e effectively 
connected.

Royalties are  not subject to withholding tax  at  source in Finland. However, 
nonresid ent taxpay ers  receiving such income are preassessed on the basis of the  
last year’s income (with adjustments  in cer tain  cases) at  the curr ent y ear’s ra te.
In the  absence of a convention, the United States would w ithho ld tax  at  a ra te  *
of  36 percent from roya lties  paid  to a nonresident unless such nonresident were 
engaged in business in the United States and such royal ties were effectively con­
nected to such business ; in the  la tte r case, such amounts would not be subject 
to w ithholding but  would be s ubject to ta x at  ordinary rat es in the United State s.

ARTICLE 15.  INC OME FROM REAL PROPERTY

This  Article which is sim ilar to an arti cle  in the  exist ing treaty  provides th at  
a residen t of one Sta te may be subject to tax  in the other State on income from 
real  prop erty  and roya lties  in respect  of na tural resources if the prop erty  or 
na tura l resource is located in such other State . This Article does not, as do the 
exist ing tre aty  and the 1967 tre aty  between the United States and France, pro­
vide for an election by the res ident to compute his tax  on such income on a net 
basis  since unde r the int ern al laws  of Finland  and, since 1967, the United States 
this can be done. The income referre d to in thi s Article includes gain from  the  
sale or exchange  of such proper ty or such na tur al resource rights , but  does 
not include inte res t on mortgage s and sim ilar  inst ruments . The la tte r type of 
income is covered by Art icle 13 (In terest) .
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ART ICLE 16 . CA PIT AL GAINS

The existing Convention provides no special rules for gains derived in one 
State  from the sale or exchange of stock, securities, commodities or o ther capital 
assets by a resident of the other State. The proposed Convention provides tha t 
such gains shall be exempt from tax by the State of source. However, the  exemp­
tion does not apply if (1) the gain derived by a resident of one State  arises 
out of the sale or exchange of property described in Article 15 (Income from 
Real Property) which is situated within the other State; (2) the recipient of 
the gain has a permanent establishment or maintains a tixed base in tha t other 
State and the property  giving rise to the gain is effectively connected with such 
permanent establishment or such fixed base; or (3) the recipient of the gain 
being an individual resident of the  first State is present in tha t other State  for

•  a period or periods aggregating 183 days or more in the taxable year. Gains 
which are effectively connected with a permanent establishment may be taxed 
as indus trial or commercial profits under Article 8 (Business Profits ). Gains on 
real property are subject to the provisions of Article 15 (Income from Real 
Proper ty) which permits taxation of such gains by the State in which the real

• property is situated.
ARTICLE 17 . CAPITAL TAXES

The existing Convention does not contain an Article relative to capital taxes 
since they are  not one of the taxes covered by the Convention. The proposed 
Convention provides, on a reciprocal basis, tha t a resident of one State shall be 
exempt from capital  tax  by the other State on all nonbusiness property (exclud­
ing real property)  and on property perta ining to the operation of ships and 
aircra ft.

Since the United States does not impose a separa te capital (net wealth) tax, 
this Article represents a unilatera l concession by Finland. In the absence of a 
convention individuals who are not residents  of Finland are subject to the 
national net wealth tax  with respect to thei r net wealth situated in Finland 
with the exception of bonds, bank accounts, and foreign trade  credits. The rate 
is graduated from 0.52 percent to 2.5 percent. The national net wealth tax was 
repealed for all corporations  effective Janu ary  1, 1968.

ARTICLE  18 . IND EPENDENT PERSONAL SERVICES

The existing Convention does not distinguish between income from the per­
formance of personal  services in an independent capacity or a dependent capac­
ity. It  provides on a reciprocal basis tha t compensation for personal services 
shall be exempt from tax by the source State (where earned) if the resident is 
temporari ly present in t hat State for not more than 183 days and if the resident 
either (1) is employed by a resident (including a corporation) of the other 
State or (2) does not earn more than $10,000.

The proposed Convention generally deals with personal services in two articles 
and creates a distinction based upon whether the services are independent or 
dependent personal services. Generally, income from independent activities may 

» be taxed  in the State  in which such activities are exercised. Such income will
be exempt from tax in the State  of source i f the recipient is present there for 
not more than 183 days during the taxable year.

Independent personal services means services performed by an individual for 
his own account independently where he receives the proceeds or bears the losses

• arising from such services. Thus, for example, a doctor or lawyer typically 
renders independent personal services. Also, an individual who under common 
law concepts is an independent contractor is considered as rendering independent 
personal services.

This Article produces the same result as the independent activities Article of 
the OECD Model Convention except tha t a 183-day rule is substitu ted for the 
fixed base rule of the OECD Model as a qualification for exemption of personal 
service income in the Sta te of source.

ART ICLE 19 . DEP END ENT PERS ONAL SERVICES

Generally, under the proposed Convention income from labor or person! 
services as an employee may be taxed  in the State in which such labor or  person 
services are performed. However, such income will be exempt from tax in t 
State of source i f (1) the recipient, being a resident of one of the Contracti



State s, is present in the Sta te of source  for  a period or periods  aggrega ting  less than 183 days  dur ing  the taxable ye ar ; (2) the  recipient is not an employee of a resident of the Sta te of source: and (3) the  remuneration is not borne as such i»y a perm anent estab lishm ent which the employer has in the  Sta te of source. The proposed Convention also adds  a rule that  income from personal services aboard ships or ai rc ra ft regis tered in one Sta te and opera ted by a res ident of that  Sta te will not  be taxed in the oth er Sta te so long as the  services are  rende red by a member of the regular  complement of the ship  or air craf t.This Artic le of the proposed Convention is subs tant ially sim ilar  to the OECD Model Convention.
ARTICLE 20 . TEA CHE RS

The exis ting  Convention covers teaching  but not research and provides for  a 2-year exemption for income received from teaching.
The proposed Convention continues and  broadens the  2-.vear exemption period for  visi ting teachers. This exemption applies to an individual who is a resident of one Sta te at  the  time he is invited by the  othe r Sta te or by an accredited educational ins titu tion of the other Sta te to teach or do research in the  other Sta te and tempora rily comes to such other Sta te in orde r to engage in such teaching  or research. Inv itat ion may be by the Government or a universi ty or other accredited educa tional  ins titu tion of the  othe r State and resea rch or teach ing may be done at  such educational insti tution. However, the  exemption does not apply to income from resea rch undertak en not in the  public inte rest  but prim arily for  pr ivat e benefit of a specific person o r persons. If  the individual ’s visi t exceeds a period of 2 y ears  f rom the  d ate  of a rrival , the exemption applies to the income received by the  individual before the expirat ion of such 2-year period.

ARTICLE 21 . STU DEN TS AND TRAIN EES

I nder the  exist ing Convention remittances received from with in one Sta te by studen ts of such State resid ing in the  other Sta te for  the purpose of studv are  exempt from tax  by the la tte r State . The OECD Model Convention includes a sim ilar provision.
The proposed Convention expa nds the  exemption avail able  to students  by providing th at  an individual who is a residen t of one Sta te a t t he time he becomes temp orar ily prese nt in the  other Sta te for  the  purpose of studying at  a univer­sity or other accredited ins titu tion , of securing tra ining for  qualification in a profession or of studying or doing research  as a recip ient of a grant, allowance, or aw ard  from a governmental, religious, char itab le, scientific, lite rary, or edu­cational inst itut ion is exempt from tax  in the host Sta te on :(1) Gift s from abroad fo r his main tenance and study ;(2) The g ran t, a llowance, or aw ard  :
(3) Income from personal services perform ed in the host Sta te not in excess of $2,000 (or its equivalent in Fin nish markkas)  for any taxable year. These exemptions continue  for such period of time as may be reasonably or customarily requ ired to effectuate the purpose of his visit  but in no event may an indiv idual  have  the  benefit of this Article  and  Article 20 (Tea chers) for  more than a total of 5 taxab le yea rs from th e da te of  arrival.
In  addit ion, a resident  of one Sta te employed by or under con tract with a res i­den t of t ha t Sta te who, a t the  time he is a resident  of  th at  Sta te, becomes tempo­ra ril y presen t in the  other State  fo r the  purpose of studying or acqu iring  technical, professional , or business experience from a person other tha n a resident of the former Sta te or a corpo ration 50 percent or more of the voting  stock of which is owned by t ha t resident  of the form er Sta te is exempt from tax  in the host Sta te on income not in excess of $5,000 (or its equivalent  in Finn ish markkas) from personal services rendered in th e host State . The individual is exempt fo r a pe riod of 12 consecutive months which period  commences wi th the firs t month in which he begins working or receives compensation.
Also, an  individual who is a res iden t of one Sta te at  the  time he becomes tem­porari ly present in the othe r Sta te and  who is temporarily present in the  host Sta te as a par tici pan t in a government program of the host Sta te for the prim ary purpose of train ing, research, or study is ent itled to an exemption by the  host Sta te with  respect  to his income from personal services rela ting  to such train­ing. research, or study perfo rmed  in the host Sta te in an amount not in excess of $10,000 (or its equivalent  in Finnish  markk as) . To be ent itled to this  exemption the  program mus t be a program which does not exceed 1 year in dura tion. If
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thi s qualification is met then  the  income from personal services  received wi th 
respec t to such program is exempt.

If an individual qualifies for the benefits of more tha n one of the provis ions 
of the personal services artic les,  he may choose the provision most favorable to 
him but  he may not claim the benefits of more than  one provision in any tax able 
yea r as  a m eans of avoiding  the lim itat ions provided.

ART ICLE 22 . GOVERNMENTAL FUNC TIO NS

The exis ting Convention provides th at  comi>ensation, including  pensions, paid 
by one Sta te or a  p oliti cal subdivision thereof to its  c itizens  residing in the oth er 
Sta te (other  tha n citizens of such other Sta te)  shall be exempt from tax  by the  
Sta te of residence. The proposed Convention continues  the exemption but adds 
a specification th at  the  compensation mus t be paid  in connection witli the dis­
charge of func tions of a governmental nature . Compensation paid in connect ion 
with  ind ust ria l or commercial activ ity is treate d the  same as compensation re­
ceived from a priv ate  employer. The  provisions relatin g to dependent personal  
services, privat e pensions and annuities, and social security payments would 
apply in such a case.

ARTICLE  23 . RULES APPLICABL E TO PER SON AL INCOME ARTICLES

This Article extends the  benefits of the  personal services income Artic les 
(Articles 18 through 22) to reimb ursed  travel  expenses. However, such reim­
bursed expenses  will not  be taken into  account in computing the  maximum 
amount of exemptions specified in Artic le 21 (Stude nts  and Tra inees) . If  an in­
dividual qualifies for  the benefits of more tha n one of the provisions of Articles 
IS th rough 22, he may choose the provis ion most favorable to him but  the benefits 
claimed must be reduced by any benefits previously allowed with  respect to the 
same income.

Parag rap h (3) of this Artic le is a new provision not previously included  in 
any convention signed by the United  States. It  was inser ted at  the  request of 
Fin land and is designed  to relieve Finn ish exchange studen ts and teachers  from 
Finnish  tax  on income earned  while tem porarily present in the United  States. 
Although reciprocal  in form, the provision  is not reciprocal in substance since 
the United State s, under the  savings clause, reta ins  the  righ t to tax its citizens 
and residents as if the  Convention were not in effect.

Under the new provision, an individual of one of the  Contractin g Sta tes  tem­
porarily present in the other Contract ing Sta te as a teacher, student, or trai nee  
would be allowed as deductions  by the  form er State , for  purposes of computing 
his  income tax  therein,  all trav el expenses (including travel  fares, meals and 
lodging, and expenses incident to trav el)  incu rred  while trav eling between  the 
two Sta tes and all ordinary  and  necessary living  expenses (including meals and 
lodging) incu rred  while temporarily present in such other Cont racting State . 
It  is presumed,  for the  purposes  of t his  rule, that  the deductible expenses of the 
individual amount to at  leas t 30 percent of the income from personal services 
which he derives  as a teacher, student, or tra inee in the la tte r country  and 
which is exempt from tax  in that  coun try und er Article 20 (Teachers) or 21 
(Stude nts  and Tra inees) . It  is contemplated th at  the effect of this  deduct ion 
will be such that  the Finn ish tax  borne by Finns on the  income which they derive 
while  tempora rily  present in the  United States as teach ers, students , and 
tra inees will be roughly the same as the United Sta tes tax  which they would 
have incurred  but  for  the tr eaty.

ARTICLE 24 . PRIVATE PE NS IONS  AND ANNUIT IE S

The exis ting  Convention provides that  private pensions  and annuities derived 
from sources  with in one State by an individual residen t of the other Sta te are  
exempt from tax by th e source State .

The proposed Convention continues the e xisting rule  by providing th at  pensions 
and  other similar  remuneratio n paid in consideratio n of past employment  and 
annui ties received by a resident of a Sta te will be taxable only in the Sta te of 
residence. However, pensions coming with in the  scope of Article 22 (Govern­
men tal Functions) will be taxable only by the Sta te making payment.

The proposed Convention also provides that  alimony paid  to a residen t of a 
Sta te wil l be taxable only in the S tate of residence.
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The term “ann uit ies” is defined as a sta ted  sum paid period ically a t sta ted  times during life, or dur ing a specified number of years,  under an obligation to make the payments in retu rn for adequate  and  full consideratio n (other  than services  rendered) . The term “pensions” is defined as periodic paym ents made af te r reti rement in consideration  for services rendered, or by way of compen­sation for inju ries received in connection with , pas t employment.The effect of this provision is genera lly the  same as that  of the OECD Model Convention.
ARTICLE 25.  SOCIA L SECURITY  PAY ME NTS

This  Article provides tha t social secu rity  payments paid by one Sta te to an indiv idual who is a resident of the othe r State- will he taxed , if at  all. by the payor State. Also included unde r this  Artic le are  other public pensions  such as rail road reti rem ent  benefits. Nei ther  the  exis ting  Convention nor the OECD Model Convention contains a comparable provis ion.
ARTICLE 20 . DIPL OMATIC AND CONSULAR OFFICERS

This  Art icle preserves the exist ing or subsequent  fiscal privileges of d iplomatic and  consula r officials under the general rule s of inte rna tion al law or unde r the provisions of special agreements.

ARTICLE 2 7. INV ESTM EN T OR HOLDING COMPANIES

This  Ar ticle  denies the benef its of the dividends, interest, and roya lties  Articles to a c orporation of one of the Sta tes d eriving such income from sources with in the oth er Sta te if (1) such corporation is entit led to special tax  benefits which resu lt in the tax  imposed on such income being substan tial ly less tha n the tax genera lly imposed on corporate profits in such State, and (2) 25 percent or more of the capi tal of the corporation is owned dire ctly  o r indirectly  by one or more persons who are not  indiv idual  residen ts of such Sta te or, in tile case of a Finn ish corporation, are cit izens of the United States.
The purpose of this Artic le is to deal with  a potential abuse which could occur if one of the States provided pre fere ntia l rates of tax  for inves tment  or holding companies. In such a case, residen ts of thi rd countries  could organize a corporat ion in the Sta te extending the  prefere ntia l rat es for the  purpose  of making investments in the  other State . The  combination  of the  low tax  rates in the  fi rst Sta te and the reduced  rates or  exemptions in the other Sta te would en­able the  third-co untry residents  to realize unintended benefits.

ARTICLE 28 . MU TU AL  AGREEMENT PROCEDURE

This  Ar ticle  modernizes the m utua l agreement procedures found in the exist ing Convention by adopt ing provisions sim ila r to those in the recent amendments to our  Conventions with the Netherlan ds, the United  Kingdom, and the Federal Republ ic of Germany, and in our recen tly revised Convention with  France. When a re sident  of one Sta te considers  th at  the action  of one or both States has  resulted, or will possibly resul t, in taxatio n con trary to the  provisions of the proposed Convention, such residen t may present his case to the  competent author ity of the  St ate  of which he is a r esiden t.
This  Article contemplates that  the competent  auth ori ties of the two States will endeavor  to settle by mutual agreemen t such cases of taxatio n not in accordance with  the Convention as well as any other difficulties or doubts aris ing as to the applicat ion of the Convention. Some pa rticu lar  are as  on which the competent autho riti es may consu lt and reach  agreemen t are  the amount of industrial  and commercia l profits to he attr ibu ted  to a perm anent estab lishm ent, the allocation of income, deductions, credi ts, or allowances, between  a residen t and a rela ted  person,  and the determination of source of part icu lar  items.In  implementing the  provisions of this Article,  the  competent author ities will communicate with each other directly and  meet toge ther  for  an exchange  of oral opinions where advisable .
In  cases in which the competf*nt autho riti es reach agreement with respe ct to a pa rti cu lar  matter , taxes will be adjusted and refunds or credits allowed in accordance with  such agreement . This  provis ion perm its the issuance of a refu nd or credit notw iths tand ing procedural  barri ers otherwise exis ting under a State ’s law, such as the Sta tute of Limitation s.This provision will apply only where  agreement  or partial agreem ent has been reached between the competent author ities and will apply in  th e case of any
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such agreement afte r the Convention goes into effect even though the agreement may concern taxable years prior thereto.
Revenue Procedure 70-18 sets forth the procedure followed by the United States in implementing its obligations under this type of article.

ARTICLE 29 . EXC HAN GE OF INFO RMATION

This Article provides for a system of admin istrative cooperation between the competent au thorities  of the two States and specifies conditions under which information may be exchanged to facil itate the administration of the Conven­tion and to prevent fraud and the avoidance of taxes  to which the Convention relates.
Information exchanged is treated as secret and may not be disclosed to any persons other than  those (including a court or administrative body) concerned with the assessment, collection, enforcement, or prosecution of taxes subject to the Convention, but this does not prohibit disclosure in the course of a court proceeding. In no case does this  Article impose an obligation on either State to disclose trade  secre ts or similar information or to carry  out administrative mea­sures or supply parti cula rs where such action would be at variance with the laws or admin istrative practice of tha t State, or contrary to public policy. In general, the standard for the exchange of information is the standard used by the States in the enforcement of thei r own laws by admin istrative and judicial  authorities .
The mutual  exchange of in formation called for by these provisions is presently in effect in most of the conventions to which the United States is a party  and is substantially similar  to the provision contained in the existing Convention.In addition, parag raphs  (4) and (5) of this Article specifically provide tha t the competent au thori ty of each State will advise the competent authority of the other State of any addition to or amendment of tax laws which concern the imposition of taxes which are the subject of the Convention. It  is fur ther pro­vided tha t the competent authority of each State will exchange the texts of all published materia l interp reting  the present Convention under the law’s of the respective States, whether in the form of regulations, rulings, or judicial deci­sions.

ARTICLE 30. AS SIS TA NC E IN  COLLECTION

This Article, substantially  similar to the assistance in collection Article in the ex isting Convention, provides for mutual assistance in the  collection of taxes where required to avoid an abuse of the Convention. The provision is intended merely to insure tha t the benefits of the Convention will only be available with respect to persons entitled to such benefits; it does not in any way a lter  rights under other provisions of the Convention.
The Article provides tha t each State will endeavor to collect for the other State such amounts a s may be necessary to insure tha t any exemption or reduced rate of tax  grante d under the proposed Convention will not be availed of by persons not entitled to those benefits. However, this  Article will not require a State, in order to collect taxes which are  imposed by the  other State, to undertake any administrat ive measures tha t differ from its internal regulations or prac­tices nor w’ill this Article require a State to undertake any administrative  or judicial measures which are contra ry to tha t State’s sovereignty, security, or public policy.

ARTIC LE 31. ENT RY INT O FORCE

This Article provides fo r the ratification of the proposed Convention and for the exchange of instruments of ratification. The Convention will enter into force two months after the date of exchange of such ins truments. How’ever, the pro­visions of the proposed Convention shall be effective:
In the case of Finland to taxes w’hich are levied fo r the taxable year begin­ning on or a fter January 1, following the year in which the instrum ents of r at i­fication are exchanged;
In the  case of the United States :

(1) as respects the rate of withholding tax, to amounts received on or aft er the date on which the Convention enters into for ce; and(2) as respects other income taxes, to taxable years beginning on or aft er Jan uary 1, following the year in which the instruments  of ratifica­tion are  exchanged.
The entry into force of the  proposed Convention will terminate the Convention of December 18,1952.



ARTICLE 32.  TERMINA TIO N

The Convention will continue in effect indefinitely , bu t may be term inated by either Sta te at  any time af ter the yea r 1973. A Sta te seeking to term inate the Convention must give notice  at lea st 6 months before the  end of the  calen dar year through  diplomatic channels.
If  the  Convention is term inated, such term inat ion will be effect ive:In the case of Finland  to taxes which are  levied for taxable  years  beginning on or af te r Janu ary 1 of the  year in which notice is giv en ;
In the case of the  United St at es :

(1) as respects  withholding taxe s, on January 1 of the  year following the  year in which notice is given ;
(2) as respects other income taxes, for any taxable year beginning on or af te r Jan uary 1 of the  year following the yea r in which notice is given.However, upon prio r notice to be given through diplomatic  channe ls, the pro­visions of Artic le 25 (Social  Security  Payments) may be terminat ed by eith er Sta te a t any time aft er  this  Convention enters  into force.

October 6,1970.
T ec hn ic al  E xpl anation  of P roposed U.S.- Trinidad  and T obago I ncome T ax 

Con vention , Sign ed J anu ary  9, 1970 
(Depa rtment  of the T reasury)

article i . tax es covered

This Artic le designates the taxes of the  respective States which are  the sub­jec t of the proposed Convention. Wi th respec t to the United  State s, the  taxes in­cluded are the United Sta tes  Fed era l income taxes imposed by the  Int ern al Revenue Code. This includes, for example, the su rta x and would also include such taxes as the temporary surcharge which was in force from 1968 to 1970. However , the Convention is not intended  to apply to taxes which are  in the na ­ture  of a pena lty such as  the tax es imposed under section 531 (accumula ted earnings tax ) and section 541 (per sona l holding company tax)  of the Interna l Revenue Code. These two taxes were  expressly excluded  to avoid unc erta inty  as to thei r s tatu s.
Wi th respe ct to Trinid ad and Tobago, the  taxes included  are  the  corporation tax and  the income tax.
Pu rsua nt  to paragraph  (2) of this Artic le the  proposed Convention would also apply  to taxes substan tial ly sim ilar  to those enum erate d which are  imposed, in a ddi tion  to or in  place of the  exist ing income taxes , a fte r the  date of s ignature of th is Convention (Ja nu ary 9,1970).
Fo r purposes  of Artic le 6 (Nondiscriminatio n) the  Convention applies to taxes of every kind which are , or m ay be, imposed by the  respect ive States, at  the  na ­tional, State, or  local level.

ARTICLE 2.  GENERAL DE FINITION S

This Article sets out definitions of cer tain  of the  basic term s used in the pro ­posed Convention and sets f orth rules  fo r determin ing fiscal domicile or residence for  purposes of the  proposed Convention. A number of im por tan t terms, however, are  defined elsewhere  in the Convention.
Any term used in t his  Convention which is not defined therein shall, unless the context  otherwise requires, have  the meaning which it has  u nde r the laws of the Sta te which is imposing the tax . The proposed Convention also provides a pro ­cedure under which a common definition may be arrived  at  by the  competent author itie s of the United Sta tes  and Trinidad and  Tobago, in orde r to prevent double taxatio n or f ur ther  any other purpose of this  Convention, if the definition of such term  under the respective  int ern al laws of the  States differs or if the  te rm is not read ily definable u nde r the laws  of one or both of the States. The common meaning  is to be arr ived at  by means of the m utual agreem ent procedure which  is  described in Article  23 (Mutual Agreement Procedures) of the proposed Convention. While treaties in the past did not specify the power of the competent autho rit ies  to resolve such differences in definitions, thi s power is never theless inh ere nt in the autho rity set for th in the  mutual agreemen t artic les of these  tre at ies to resolve “difficulties or doubts.”



This Article defines geographical Trinidad and Tobago and geographical United States to include thei r respective continental shelves. The addition of a definition 
of the continental shelf is intended to clarify  what the Contracting States con­sider to be included within their  respective jurisdictions to tax . The United S tates 
continental shelf is defined as the seabed and subsoil of the adjacen t submarine 
areas beyond the terr itor ial sea over which the United S tates exercises exclusive rights in accordance with international law for the purpose of exploration and 
exploitation of the natura l resources of such area, but only to the extent tha t the person, property, or activity to which this Convention is being applied is con­nected with such exploration  or exploitation. For example, the income earned by a ship and its employees engaged in taking seismograph soundings on the United 
States continental shelf will be treated for tax purposes the same as the income from a comparable activi ty on the  land of one of the States of the United States. A comparable definition is used in the case of Trinidad and Tobago. The definition 
of the  continental shelf in the case of the United States only includes the con­tinental shelf surrounding the  50 States. Thus, for example, the continental shelf surrounding Puerto Rico is not included. I f the Treaty were extended beyond the 
50 States and the  Distr ict of Columbia (see Article 29—Extension of Convention) 
the continental shelf of the extended areas could also be covered. While the  ter­ritor ial sea is p art  of the United States and Trinidad and Tobago for all purposes, 
the defined continental shelf is only par t of the United States or Trinidad and Tobago, as the case may be, in limited situations. It  is included only to the extent tha t a person or property or activity to which the Convention is being applied is 
connected with exploration or exploitation of the continental shelf. The phrase 
“connected with ” does not require physical a ttachm ent to the continental shelf to be within the scope of the definition.

This Article also sets for th rules for determining residence for purposes of 
the proposed Convention. Residence is important because, in general, only a resident  of the Contracting States may qualify for the benefits of the Convention.

A resident of one of the Contracting States is a corporation of tha t State (as defined in this  Article) or any person (other than a corporation) who is a 
resident  of tha t State  for purposes of its tax. Specifically in the case of the 
United States the term “a resident of the United States” means a United States corporation and any person (except a corporation or any other entity treated 
as a corporation for  United States tax purposes) resident in the United States 
for purposes of it s tax. The parenthetica l language in the definition of a resident of the United State s is intended to make clear tha t a foreign corporation, or 
other entity trea ted as a foreign corporation for United States tax purposes, which is a resident of the United States for certain purposes of its income tax 
law is not, under the Convention, a resident of the United States. A similar rule was needed in the case of Trinidad and Tobago.

In the case of the United States, the definition provides tha t a partnersh ip, 
estate, or t rus t is tre ate d as a resident only to the extent tha t the income derived 
by such person is subjec t to United States tax as the income of a resident. This language, although different from the Income Tax Convention between the 
United States and France, signed Ju ly 28, 19G7, is intended to achieve the same result. Under United States law, a partne rship is never, and an estate or trus t is often not, taxed as such. Under the proposed Convention, in the case of the 
United States, income received by a partnership, estate, or t rus t will not qualify for the benefits of th e Convention unless such income is subject to tax in the 
United States. Thus, in effect, the status of income which is subject to tax 
only in the hands of the partn ers or beneficiaries will be determined by the 
residence of such pa rtne rs or beneficiaries. With respect to income taxed in the hands of the es tate or  t rus t, the residence of the estate or t rus t i s determinative. 
This provision is reciprocal because of the presence of a similar problem under Trinidad and Tobago law.

Unlike our other conventions, the proposed Convention with Trinidad and Tobago does not provide a mechanism for determining a single residence for 
individuals who are t rea ted  by each State  as being respectively resident therein. 
In addition, corporations could be trea ted by both States as being resident therein under the definitions set forth  in the treaty. Dual residency in the case of corporations is a relatively easy situat ion for them to avoid.

This Article also provides tha t the terms “paid,” “distribu ted,” and “received” when applied to income shall include amounts which are “credited.” This pro­
vision, which has not appeared  in previous income tax  conventions to which
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the United Sta tes is a par ty, is intended to make clear  tha t a dividend paid by a Trinidad and Tobago corporation includes an amount credi ted by such corpora  tion.
ARTICLE 3. GENERAL RULES OF TAXATION

The general rules  of taxa tion  applicable unde r the proposed Convention are  as follow s:
A res iden t of one State may be taxed by the othe r Sta te only on income from sources with in that  other Sta te (includ ing industr ial or commercial profits att ributa ble  to a permanent estab lishm ent located in that  other State) , subject  to the limi tations set forth in this Convention. The juri sdic tional rule s of the proposed Convention para llel those set for th in section 872(a) of the United States Intern al Revenue Code, rela ting  to nonresident  alien indiv idual s, and section 882 (b) , rela ting  to foreign corporations engaged in trad e or business in the United States, as amended by the  Foreign  Investors  Tax Act of 1966.The proposed Convention conta ins the  general rule  (also  found in our new French Convention)  that  the Convention does not effect in  any manne r an y exc lu­sion, exemption, deduction, credi t, or other allowance now or h ere aft er accorded by the laws of a Sta te in the dete rmination  of a tax  imposed by th at  State , or by any other agreement between the States. Even though the  OECD Model Con­vention does not contain a comparable provision, this rule  reflects the  well-es­tablished princ iple tha t the Convention will not have the  effect of increas ing the tax  burden on residents of the  signatory  countries. This rule  represents  the  position of the United States unde r all conventions to which it is a par ty except tha t, to the  extent a convention specifically provides, it may be necessary to waive certa in righ ts as a condition to claiming more advan tageous tre aty  benefits.
The proposed Convention also conta ins the trad itio nal  savings clause under which the United States reserves the right to tax  its  ci tizens and residen ts as if the Convention had not come into effect. However, the  savings clause does not apply in several cases in which its application would contravene policies re­

flec ted  in the  Convention. Thus, the savings clause does not  affect thp provisions with respect to the foreign tax  credi t, nondiscr imination, or tax deferra l for  technica l assistance.  Although the  provisions dealing with the mutual agreement procedure are  not  specifically excepted from the savings clause, agreements made by the  competent author ities may nevertheless inure to  the  benefit of a citizen or residen t of the United States or a resdient of Trin idad  and Tobago. Moreover, the  savings clause will not deny the benefits of the  Convention to governmental employees or teach ers or students  unless such individuals are  c iti­zens of the United States or have immigran t sta tus  in the United States.  The OECD Model Convention does not contain a savings clause because it  is  oriented toward the residence principle of taxa tion .
This Article also provides that  any income from sources with in a State to which the  Convention is not expressly applicable will be taxable by that  State  in accordance with its  own law. Fo r example, because income from prizes or awa rds is not covered by the Convention, such income will lie t axed in accord­ance with  the  internal  law of the Sta te from which such income is  derived. The OECD Model Convention differs on thi s point and provides th at  income which is not expressly mentioned will be taxable only in the State  of residence. In any event it should be noted that  the proposed Convention specifically covers most types of income.
Another  general rule  of taxatio n is th at  subject to the provisions of  pa ragraph (4) a Sta te may tax  a residen t of th at  State whe ther  o r not th at  person is also a residen t of the othe r State.

ARTICLE 4. RELIEF FROM DOUBLE TAXATION

Under  the existing Convention, the United States provides relief from double taxation by a llowing a cred it for Trinid ad and Tobago tax subject to the provi­sions of the  law of the  United State s.
The proposed Convention employs the same method of avoiding double ta xa ­tion in providing that  subject to the  provisions of United States law in effect fo r the taxable year (which do not affect the general principle of t he  Article)  credit will lie al lowed to a United Sta tes citizen or resident for  Trinidad and Tobago tax  paid but  not in excess of the portion of United States tax which net income from Trinidad and Tobago sources bears to tota l net  income. Exce pt for the  spe-
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cia l source rule s provided by the  Convention, thi s provis ion does not add to the 
rig hts  th at  a United State s citizen or res ident has  to the foreig n tax  cred it, in­
clud ing his right under cu rren t law to elect the  overall limitatio n, but  is fo r the  
purpose of giving tr ea ty  recognition  to such righ ts. Modifications in United Sta tes  
law af ter the effective da te  of the Convention whieh concern the  fore ign tax 
cre dit  will be a pplicable wi th resp ect to Tr inidad  and  Tobago source income if 
such modifications do not  c ont ravene  the general princ iples  of the  Convention.

With respect to the  tre atmen t of dividends which are received by a United 
Sta tes  corporation from a corporation res ident in Trinid ad and  Tobago in 
which such United Sta tes  corporatio n owns at  lea st 10 perc ent of the  voting 
power, the proposed Convention differ s in one respect from the provisions which 
would be applicable to such dividend under the Internal  Revenue Code. The 
proposed Convention prov ides  th at  in the case of such a dividend such United 
Sta tes  corporat ion must include in gross income the  amount of Trinidad and 
Tobago tax  which the  Tr inidad and  Tobago corporat ion paid on the profi ts out  
of whieh such dividend is paid and which the  rec ipient corp orat ion is “deemed” 
to have paid. Thus, the  divide nd must be grossed up. U nder  the Int ern al Revenue 
Code, however, a dividend does not  have to be grossed  up in orde r for  the recip­
ien t United Sta tes cori>oration to claim a deemed paid  cred it, if the dividend 
is paid  by a less developed cou ntry  corporat ion and  most Trinidad and Tobago 
corporations will be considered  less developed cou ntry corporations. Inasmuch 
as the  computation of the  deemed paid  tax  cre dit  withou t gross-up under the  
In ternal  Revenue Code will often produce a more favorable  res ult  tha n the  
gross-up computation und er the  proposed Convention,  it  may be to the  adv an­
tage of United States corp orations in some cases to use the  Code rules in com­
put ing the  deemed paid cr ed it Of course, in these cases United Sta tes corpora­
tions may continue to use the  Code rules ra th er  than  those found in the  pro­
posed Convention. In a case whe re the  tax payer follows the Code rules  on gross- 
up. it may nevertheless use the source rules set forth  in A rtic le 5 of the proposed 
Convention.

The  proposed  Convention prov ides  th at  Trinidad and  Tobago will allow its  
residen ts a credit  for  the  amount  of income taxes paid  to the United States . 
In  the  case  of a Trinidad and  Tobago corp orat ion which receives a dividend 
from a United States corp orat ion in which  such recipien t corp orat ion controls , 
direct ly or indirectly , at  lea st 10 percent of the  voting power, such corpora­
tion  w ill be a llowed a  c red it again st its  T rin idad and  Tobago tax  for  the amount 
of  the United Sta tes tax paid on the corporate  profits out  of which such dividend 
is paid. This cre dit  is, of course,  in add itio n to the  cre dit  allowed for  the  taxes 
paid to the  United Sta tes  by the  Tr ini dad and  Tobago corporation. Under the  
int ern al law of Trinidad and  Tobago the  indirec t credit  would be allowed only 
if the  recipient corp orat ion owned a t lea st 25 percent of the voting stock in the 
payor United States corpo ration. The  fore ign tax  credit  Trinid ad and  Tobago 
will a llow is  subject to a per-country  limitation.

ART ICLE 5.  SOU RCE  OP INC OM E

This Artic le sets for th in a single provision all of the  various rules which 
are to be applied  to determine the source of the diffe rent kinds  of income 
covered by the  tr ea ty : dividends, inte res t, royal ties, income from rea l property, 
including gain s derived from the  sale  of such property,  and compensation for 
personal  services . These rules affec t the  appl ication of Article 3 (General Rules 
of Ta xat ion ) and Article  4 (Relief f rom Double T axa tion).

The source  of any kind  of income n ot covered by the tre aty shall  be determineil 
under the  int ern al law of the  two Sta tes.  In the  case of different source rules 
appl icable to an item of income the competen t autho riti es of the  two States 
under the mutua l agreemen t procedure may  establish  a common source for the 
item of income.

Dividends paid by a corporat ion of one Sta te are  treate d as from sources 
within th at  Sta te and  dividends paid by an y other corporation are tre ate d as 
from sources outs ide th at  State. However, dividends paid by a Tr inidad  and 
Tobago cori ioration shall  be tre ate d as income from sources  with in the  United 
Sta tes if. for  the  3-year period ending with the  close of its tax able year preced­
ing the  dec lara tion  of such dividend (or  for such portion, of th at  period as the 
corp orat ion has  been in exis tence) , such corporat ion (a) had a permanen t 
establish men t in the United States, and (b) derived 50 perc ent or more of its  
gross income from the ind ust ria l or commercial profits  effectively connected with
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the ind ustrial or commercial act ivity engaged in through such perman ent estab­
lishment. The provis ion was included to offset a provision in Tr inidad  and 
Tobago law which imposed a withholding tax  on remi tted profits of a United  
Sta tes  perm anent establish ment in Trinidad and  Tobago. However, the  amount 
of the  dividend to be treate d as from United States sources under thi s pro­
vision is not to exceed an amount  which bears the same rat io to the  en tire divi­
dend as the  gross income of the corporat ion for  such period which is effectively 
connected with  the  commercia l or ind ust ria l activity  engaged in thro ugh  such 
perm anent establishme nt within the  United States bears to its  gross income 
from all sources. A fu rth er  limita tion  is th at  in  no case shal l the amount  of such 
dividend which is treate d as income from sources within the United States 
exceed the  ne t amount of money or money’s worth transf erred  from such per­
manent establishme nt during such period. This rule  as appl ied to  dividends 
paid  by a Tr inidad  and Tobago c orporation conforms to United  Sta tes sta tutory  
law except tha t, under section 86 1( a) (2 )( B ) of the In ter na l Revenue Code, 
the re is no limi tation rega rding the  net  amount of money or  money’s worth 
transferred.  This limi tation which  is sim ilar to a provision in the  laws of 
Trinid ad and  Tobago is intended to insu re th at  the United Sta tes will not  tre at  
dividends paid  by a Trin idad  and Tobago corporation as income from United 
States sources  to  the extent the profits of a perm anent establishme nt which such 
corporat ion mainta ins  in the  United Sta tes  a re  reta ined and  reinvested.

Int ere st paid by th at  State , including any local government within  such State, 
or by a res ident of such Sta te is tre ate d as from sources within  th at  State.  
In terest paid by any other person will be trea ted  as from sources outside that  
State . However, inte res t paid  by a res ident of any  Sta te with  a perm anent 
establish men t in any othe r State,  dire ctly  or indirectly , out  of the  fund s of 
such perm anent estab lishm ent will be tre ate d as income from sources with in 
the  State where  such perm anent establishme nt is located. The rules set for th 
above in the  first  two sentences corre spond generally  to the  Internal  Revenue 
Code provision dealing with  intere st (other  than int ere st on depos it with  per­
sons car rying on the banking bus iness).  The exception to this general rule, set 
for th above in the thi rd sentence, is not  contained in the  Int ern al Revenue Code 
but  is sub stan tial ly similar  to  the same rule  in  the United State s-Belgian  Income 
Tax Convention signed July 9,1970.

Roya lties  paid for the use of, or the  rig ht to use, proper ty described in pa ra­
grap h (4) of Article 14 (Royalt ies)  in a Sta te are tre ate d as  income from 
sources wi thin th at  State.

Income from real prop erty  and roy alty income from the operation  of mines, 
quarrie s, or other na tur al resources are  to be treate d as income from sources 
with in th e S tate in which such property is  located.

Income from the ren tal  of tangible personal  prop erty  is to be tre ate d as in­
come from  sources with in the Sta te in which such prop erty  is located when 
rented . Notwith standing  some minor differences  in term s compared  with like 
provis ions in recent treatie s, this language  is inten ded to reflect the  rule  of the  
In ternal  Revenue Code and recen t tre at ies that  the source of such ren tal  income 
is the Sta te in which the prop erty  is located dur ing the  period of the lease.

Compensation received by an individual for his performance of personal serv­
ices and income received by a person from the furnishing of personal services of 
anoth er are to be tr eated  a s income f rom sources with in the Sta te in which such 
services ar e performed. If  services are performed pa rtl y within and patly out­
side any  State , income from the  performance or furnishin g of such services 
shal l be tre ate d as income from sources partly with in and partly outside  that  
Stat e. Compensation for  personal services, and  private pensions and annuities 
paid in respect of such services, performed aboard ships  or ai rc ra ft operated 
in int ern ational traffic by a res ident of a Sta te and, in the  case of the United  
Sta tes,  registere d in the  United States, provided  the  services are  performed by 
a member of the reg ula r complement o f the  ship or air cra ft,  are  to  be trea ted  a s 
income f rom sources with in th at  State.

Income from the purchase  and  sale  of personal movable prop erty  is to be 
tre ate d as income from sources within  the  Sta te in which such property is sold. 
This rule  conforms to the rule  set  forth  in section 861(a) (6) of the Int ern al 
Revenue Code.

Notwithstanding the  rules contained in paragr aph s (1) through  (7) , indus­
tr ia l and  commercial profits att rib utab le to a perm anent establish ment which 
the recipient, being a resident  of one Sta te has in the oth er State, including
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inc om e dealt  w ith  in  th e  art ic le s pert a in in g  to  divide nd s, in te re st , ro ya lt ie s,  an d 
inc om e fr om  re al p ro per ty  if  from  ri gh ts  or pro per ty  which  are  ef fecti ve ly  co n­
ne cted  w ith su ch  p er m anent es ta bl is hm en t,  sh al l be tr ea te d  solely as income fro m 
so ur ce s w ith in  th a t o th er S ta te . The  fa c to rs  ta ken  in to  ac co un t in  det er m in in g 
w het her  su ch  ef fecti ve  co nn ec tio n ex is ts  will  includ e w het her  th e inco me is 
de rive d from  pro per ty  us ed , or he ld  fo r use,  in  th e co nd uc t of  th e co mm ercial  or  
in dustr ia l ac ti v it ie s ca rr ie d  on th ro ugh su ch  per m an en t es ta bli sh m en t or  
w he th er  th e co mm ercial  or  in dustr ia l ac ti v it ie s ca rr ie d  on th ro ug h su ch  pe rm a-  
nen t es ta bli sh m en t wer e a  m ate ri a l fa c to r in th e  re al iz at io n  of  th e inc om e. As 
pr ev io us ly  no te d unde r A rt ic le  3 (G en er al  R ul es  of T axa ti on ),  th is  so urce  ru le  
co nfor ms to  U ni te d S ta te s po lic y go ve rn in g th e ta xati on  of  bu sine ss  pr of its  an d 
in ve st m en t inco me as ex pr es se d in  th e For ei gn  In ves to rs  Tax  Ac t of  1966. Such 
po lic y is  al so  re fle cted  in  th e  re ce nt Fre nch  Co nv en tio n as  we ll as  th e protoc ols 
to  th e  German , N et her la nds,  and U ni te d Kingd om  Co nv en tio ns .

Se ve ra l of  th e  so ur ce  ru le s se t out  in th is  A rt ic le  di ff er  to  som e de gr ee  fro m 
th os e ex is ting in  th e In te rn a l Re ve nu e Cod e. Since A rt ic le  3 (G en er al  Rul es  of 
T axati on ) pr ov id es  th a t th e  Co nv en tio n will  not  in cr ea se  a pe rson ’s Uni ted 
S ta te s ta x , a ta xpaye r is  en ti tl ed  to  us e th e mor e be ne fic ial  of  th e  Code or  
Con ve nt ion ru le s in  ca lc u la ti ng  his  inc om e fo r U ni ted S ta te s ta x  pu rpos es , or  
in  th e  ca se  of  a ci tize n or  re si den t of th e  U ni te d Sta te s,  his  fo re ign ta x  cr ed it . 
T he  ru le  on in te re st  in  th is  A rt ic le  per m it s T rin id ad  an d Tobag o, unde r th e 
pro per  ci rc um stan ce s,  to  im jio se  a ta x  on any  in te re st  pai d by a per m an en t 
es ta bli sh m en t in  T ri n id ad  and  To ba go  of  a U ni te d S ta te s co rp or at io n.  W hile  
th e  ru le  appea rs  to  be fu lly recipr oc al , th e  U ni te d S ta te s wi ll no t. be ca us e of  
se ct io n 8 6 1 (a ) (1 ) (B )  of th e  Cod e, im po se  on  non re si de nt al ie ns  an d fo re ig n 
co rp or at io ns  a ta x  on  in te re st  pai d by  a re si den t of  th e  U ni ted S ta te s un less  
su ch  re si den t de rive s 20 per ce nt or mor e of  it s gr os s inco me from  U ni ted S ta te s 
so ur ce s fo r th e 3- ye ar  pe riod  en di ng  w ith  th e clo se  of  th e ta xab le  year of  such  
re si den t pr ec ed in g th e  pay m en t of  su ch  in te re st .

I t  sh ou ld  also  be no ted th a t th e  so ur ce  ru le s do  no t se rv e to  e xt en d th e be ne fit s 
of  th is  prop osed  Con ve nt ion to  pe rs on s o th er th a n  re si den ts  of  th e  tw o St at es . 
Gen er al ly , th e ru le s a re  on ly  ap pl ic ab le  fo r ta x in g  re si den ts  of  e it her S ta te  an d,  
th er ef ore , a re  no t ap pl ic ab le  in  det er m in in g so ur ce  of  inc om e of  re si den ts  of 
o th er Sta te s,  al th ou gh  th e inco me of  su ch  oth er  re si den ts  is  of  a  ty pe  re fe rr ed  
to  i n th is  A rti cle.

AR TICL E 0.  N O N D IS C R IM IN A TIO N

Th e prop os ed  Con ve nt ion ban s di sc rim in at io n by  one S ta te  again st  th e  na­
tional s of  th e o th er S ta te  or of  a per m an en t es ta bli sh m en t of  nat io nal s or co r­
pora tions of  th e o th er St at e.  Thu s,  fo r ex am ple,  a nati onal of T rin id ad  an d 
To ba go  wh o is a re si den t of th e U ni te d S ta te s an d wh o ot he rw is e mee ts  th e re ­
qui re m en ts  specified  in  sect ion 911 of th e In te rn a l Re ve nu e Code wo uld  und er  
th is  A rt ic le  of  th e  prop os ed  Con ve nt ion be eli gible fo r th e  be ne fit s of  sect ion 911 
al th ou gh such  na tion al  is no t a  c it iz en  o f t he  U ni ted St at es .

Thi s A rt ic le  pr ov ides , howe ver, th a t a S ta te  m ay  ac co rd  spec ia l tr ea tm en t to  
it s own re si dents  on th e ba si s of  c iv il st a tu s  or  fa m ily re sp on sibi lit y.  Thi s A rt ic le  
al so  pr ov id es  th a t T ri n id ad  an d To ba go  is  n ot  pro hi bi te d from  im po sing  a  bra nc h 
prof its  ta x  in  ac co rd an ce  w ith para g ra ph  (5 ) of A rt ic le  12 (D iv id en ds ) an d th e  
Uni ted S ta te s fro m im po sing  a co m pa ra bl e ta x  bur de n on th e inc om e of  a per­
m an en t es ta bl is hm en t m ai nta in ed  by  re si de nts  of  T ri n id ad  an d To bago  in th e 
U ni te d S ta te s.

The  ba n on di sc rim in at io n ex te nd s to  al l ta xes w ithout re gar d  to  su bj ec t m at­
te r  and  w heth er imposed a t th e nat io nal , S ta te , or  local level.

T h is  A rt ic le  is su bst an ti a ll y  si m il ar to  th e no nd is cr im in at io n Arti cl e of  th e 
OE CD  Mod el Co nv en tio n ex ce pt  th a t th e  Model in clud es  a pr ov is ion co nc erning  
S ta te le ss  p er so ns  w hic h has been  o m it te d from  the  pr op os ed  C on venti on .

AR TICL E 7.  TA X DE FERR AL  FOR  TECHN IC A L ASS IS TA NCE

Thi s Arti cl e pr ov id es  fo r a re ci pr oc al  ta x  def er ra l which  wil l be  ap pl icab le  
wh en  pa te nt s,  proc es ses, know -ho w an d si m il ar  ite ms, an d an cil la ry  te ch ni ca l 
se rv ices  re nd er ed  in co nn ec tio n w ith  th e  fu rn is hin g of  su ch  pro pert y  or  in fo r­
m at io n.  are  prov ided  by a re si den t of  one S ta te  to a co rp or at io n of th e  oth er  
S ta te  in re tu rn  fo r sto ck  of  th e  co rp or at io n of  such  oth er  St at e.  U nd er  para g ra ph  
(3 ) of  A rt ic le  28 (E ffec tiv e D at es  an d R at if ic at io n)  th is  A rt ic le  sh al l on ly be 
ef fecti ve  w ith  re sp ec t to stoc k rece ived  on or  a ft e r th e da te  th e pr op os ed  Con­
ve nt io n w as  s igne d (J an u a ry  9 ,1 97 0) .



U nd er  th is  prov is ion,  a re si den t of one  of  th e  S ta te s may  el ec t not to  includ e 
in  incom e, bo th fo r Uni ted S ta te s an d T ri n id ad  an d To bago  ta x  pu rp os es , an y 
am ou nt  ot he rw is e in cl ud ab le  by  reas on  of th e  re ce ip t of  stoc k in re tu rn  fo r th e 
en um er at ed  ite m s of  pro pe rty,  in fo rm at io n,  or an ci ll ar y  se rv ice s. In  o rd er to 
qu al ify fo r th e def err al,  such  re si den t m ust  rece ive stoc k of a co rp or at io n of  the  
oth er  S ta te  a s co ns id er at io n fo r pr ov id in g to  su ch  co rp or at io n,  fo r us e in  co nnec­
tio n w ith  a tr ad e  or bu sine ss  ac tive ly  co nd uc ted in  th a t oth er  S ta te  by  su ch  co r­
po ra tion , a ny  o f t he fo llo wing p ro pe rt ie s,  in fo rm at io n, or  s erv ic es:

(1 ) An y pate n t,  inve nt ion,  mo del , desig n, se cr et  fo rm ul a or pro cess , or si m ilar  
pr op er ty  r ig h t;

(2 ) In fo rm ati on  co nc erning  in dust ri a l,  co mmerical or sc ient ifi c know led ge, 
ex pe rie nc e,  o r s k i ll ; or

(3 ) Te ch nica l, m an ag er ia l, en gine er ing,  a rc h it ectu ra l,  sc ien tif ic,  sk ill ed , in ­
dust ri a l,  co mmercial , or  like  se rv ices  whi ch  a re  an ci ll ar y  an d su bsi d ia ry  to  th e 
tr an sfe r of  th e  pr oper ty  ri gh ts  re fe rr ed  to  in (1 ) or  an y in fo rm at io n re fe rr ed  
to  in  (2 ).

W he re  such  an  ele cti on  is  mad e, ex pe ns es  al loca ble to  am ou nt s ex clud ed  from  
inc om e m ay  no t be  de du cted  cu rr en tly.  W her e th e stoc k rece ived  is  la te r dis ­
posed  of. th e  am ount  or ig in al ly  exclu de d wi ll th en  be in clud ed  in inco me in  the 
m an ne r in which  i t  wo uld  ha ve  bee n in clud ed  up on  re ce ip t of  su ch  sto ck . W he re  
th e st ock is  s old  f o r l es s th an  th e a m ou nt  o ri gi na lly ex clu de d,  th e am oun t ac tu ally 
rec eive d on th e sa le  is includ ed  in  inc om e as  it  in it ia ll y  wou ld  ha ve  been  in the 
ab senc e of  th is  def er ra l prov isi on . W he n th e sto ck  is di sp os ed  of. de du ct ions  
pr ev io us ly  di sa llo wed  be ca us e al loca ble to  ex clud ed  am ou nt s wi ll he  allowed 
an d an y ga in  up on  such  disp os iti on  will  be de te rm in ed  as  if  th e ga in  had  bee n 
in clud ed  in  in come , a nd the  d ed uc tio ns  a llo wed , upon  origi na l re ce ip t of  t he  s toc k.

Thi s prov is ion is  mad e su bj ec t to  re gula tions  to  be  issu ed  by bo th  part ie s to  
th e tr ea ty .

In  the ca se  of  th e Uni ted S ta te s th e S ecr et ar y  of th e T re asu ry  or  h is  de lega te  
may  pr es cr ib e su ch  re gu la tion s as  are  ne ce ss ar y to ef fe ctua te  th e pr ov is io ns  of 
th is  Arti cl e an d to  fu rt h e r def ine  and de te rm in e th e te rm s,  co nd iti on s,  and 
am ou nt s ref eri -nd  to  in th is  Arti cle . To th e ca«-e of T rinid ad  an d To bago  the 
M in is te r of  Fin an ce  or  h is  au th or iz ed  re pre se n ta ti ve may  pre sc ribe such  re gula ­
tions  as  a re  ne ce ss ar y to  ef fe ctua te  th e  pr ov is ions  of  th is  Arti cl e an d to fu rt h e r 
def ine  th e te rm s,  co nd ition s, and am ount s re fe rr ed  to  in  th is  Arti cl e.  In  p a r­
ti cu la r.  th e M in is te r of Fin an ce  or h is  au th or iz ed  re pre se nta tive is  spec ifica lly  
au th or iz ed  to  pr es cr ibe by re gu la tion  st andard s fo r det er m in in g w het her  se rv ice s 
re fe rr ed  to  in para gra ph (1 ) of  th is  A rt ic le  are  an ci ll ar y  an d su bs id ia ry  to  th e 
pro per ty  r ig h ts  o r i nf or m at io n re fe rr ed  to in  t h a t par ag ra ph.

Tn such  re gu la tion s,  the M in is te r of  F in an ce  could  prov ide th a t th is  prov isi on  
will  on ly  ap ply to  an  eq ui ty  in te re st  in  a T rin id ad  an d To ba go  co rp or at io n 
issu ed  to  th e Uni ted S ta te s sh ar eh old er  in  co nf or man ce  w ith  th e T rinid ad  an d 
To bago  la w  de al in g w ith  th e al lo wab le  ex te nt of  fo re ig n eq ui ty  in te re st s in T ri n id ad  an d Tobago  co rp or at io ns .

A ut ho ri za tion  is  g ra nte d to  e ach S ta te  to  re qu ire,  bv re gu la tion s,  th a t a po rti on  
of th e stoc k rec eive d in re tu rn  fo r th e en um er at ed  pr op er ty , in fo rm at io n,  or  
se rv ices  be  de po si ted w ith  a de sign at ed  ba nk  or  o th er  de po si to ry  fo r th e pu rpos e of  ass uri ng  co lle cti on  of a ny  ta xes pay ab le  upon it s di sp os ition .

Und er  th is  prov isi on , a U ni ted S ta te s co rp or at io n can mak e a tr an sfe r of pro pe rt y to a T rinid ad  an d To bago  co rp or at io n in ex ch an ge  fo r th e sto ck  of  
th a t T ri n id ad  an d To bag o co rp or at io n,  w ithout re gar d to th e prov is ions  of  sec tio n 351 of  th e Code, an d elec t no t to  in cl ud e in incom e fo r U ni ted S ta te s ta x  p u r­
poses an y ga in  othe rw ise reco gn ized  (w het her  und er  sect ions  1231 or  1249 of  
th e Co de) as  a re su lt  of  such  tr an sf e r.  In  ad di tion , th a t U ni te d S ta te s co rp ora ­
tio n ca n fu rn is h  “k now-how” to  th e T ri n id ad  an d To bago  c or po ra tion  an d ob ta in  
th e d efe rr a l fo r Uni ted S ta te s ta x  pu rp os es  w ith ou t in it ia lly hav in g to  co ns ider  
w het her  su ch  “know- how” const it u te s pr ope rt y fo r pu rp os es  of  th e ap pl ic at io n 
of  se ct ion 351 of  th e Code. I t ca n al so  prov ide th e en um er at ed  se rv ice s, to  th e ex te n t th a t th ey  are  re nd er ed  in  co nn ec tio n w ith and su bsi di ar y to  th e fu rn is h ­
ing of  pro pert y  ri ghts  or in fo rm at io n which  are  co ve red  under th e Ar tic le,  
w ithou t ha vin g th e va lu e of  th e po rt io n of  su ch  stoc k which  is  a tt ri bu ta b le  to 
th e  se rv ic es  includ ed  in  income. T hi s elec tiv e defe rr al pr iv ile ge , wh ich  avoids  
ca sh  pr ob le m s inv olv ed in  ha vi ng  to  pa y a cu rr en t ta x  on th e  re ce ip t of sto ck  
w he re  th e  re ci pi en t w ishe s to  ho ld , ra th e r th an  sel l, such  stoc k,  wo uld , of  c ourse , 
al so  ap pl y fo r pu rpos es  of  th e im po si tio n of  a ny  T rin id ad  an d To bago  ta x  o th er­
wise du e by re as on  of  th e  tr ansa cti on . Thu s,  w he re  th e co nn ec ted se rv ice s a re
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rendered in Tr inidad and  Tobago and stock in the Trinidad and Tobago corpora­
tion to which such services are provided is taken in consideration thereof, the 
United States resident taking such stock is not subject to (1) Trinidad and 
Tobago tax, until la te r disposition of the stock, and (2) any United States 
tax otherwise due by reason  of the receipt of such stock.

ARTI CLE  8.  B U SIN E S S  PR OFI TS

This Article sets for th the typical trea ty rule that  indus trial or commercial 
profits of a resident of one State  are taxable in the other State only if the 
resident has a permanen t establishment in tha t other State. Where there is a 
permanent establ ishment only the indus trial or commercial profits attributable 
to the permanent establi shment can be taxed by that  other S tate.

This Article represents  an acceptance by Trinidad and Tobago of the principle 
tha t investment income should be taxed separately  from indust rial and com­
mercial profits where appropria te. Absent the provision, Trinidad and Tobago 
would tax all income direct ly or indirectly accrued in or derived from Trinidad  
and Tobago, whether or not effectively connected with a permanent establish­
ment, at the regular rate s.

Under most of the United States Conventions negotiated prior to the new 
French Treaty, industr ial or commercial profits are not taxed  in the absence 
of a permanent establ ishment . However, once there is a permanent establishment 
these conventions, and the  old French Convention, provide that the provisions 
reducing the tax rates on inte rest  and dividends and exempting royalties are 
not applicable. This rule is known as the “force of attraction” principle and is 
replaced in the proposed Convention, as in our new treaty with France, with the 
ettectively connected concept. Under the new approach, only t ha t interest, divi­
dends and royalties which are effectively connected with the permanent estab­
lishment are taxable as pa rt  of the indus trial or commercial profits and only 
such income does not benefit from the reduced rate  or exemption.

In determining the proper attr ibut ion of indus trial or commercial profits under 
the proposed Treaty, the pe rmanent establishment is generally to be treated  as an 
independent entity and considered as  realizing the profits which would be realized 
if the permanent establishment dealt with the resident of which it is a permanent 
establishment on an arm’s length basis. Expenses, wherever incurred, which are 
reasonably connected with profits attr ibutable  to the permanent establishment, 
including executive and general  admin istrat ive expenses, will be allowed as de­
ductions by the State in which the permanent establishment is located in com­
puting the tax due to such State. However, it is not necessary to allow a profit 
to the head office for ancillary services furnished to the permanent  establishment 
as long as the permanent establi shment is allowed to deduct the allocable costs 
incurred by the head office.

The mere purchase of goods or merchandise in a State by the permanent estab­
lishment, or by the resident of which it is a permanent establishment, for the 
account of such resident will not cause attributio n of profits to such permanent 
establishment.

The term “industr ial or commercial profits” means income derived from the 
active conduct of a trade or business. For example, it  includes profits from manu­
facturing, mercantile, agricu ltural , fishing, and transportation activities. How­
ever, the term also includes investment income but only if the right or property 
giving rise to the income is effectively connected to a permanent  establishment.

Income received by an individual as compensation for personal services (either 
as an employee or in an independent capacity) or insurance premiums, are not 
included within the definition of indus trial or commercial profits. Further, rentals 
from motion picture films or films or tapes for radio or television broadcasting 
are not included within the definition of the term industria l or commercial profits 
under the proposed Convention.

This Article is subs tantially s imilar to the business profits article  of the OECD 
Model Convention except that the Model Convention does not contain a definition 
of industria l or commercial profits.

AR TICL E 9 . PER M A N EN T E STA B LIS H M E N T

This Article defines the term “permanent establishment.” The existence of a 
permanent establishment is, under the terms of the proposed Convention, a pre­
requisite for one S tate to tax the industria l or commercial profits of a  resident
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of the other State. The concept is also signif icant in de term ining the  applicability  
of other provisions of the Convention, such as  Article 12 (Dividends), Artic le 13 
(Interes t),  and Article 14 (Ro yal ties ). The definition of “perm anent establish ­
men t” is a  modernized version of the definition found  in some of our o lder tr eaties. 
Tin* new definition is sim ilar  to the definition found in our French  Convention.

The t erm “perm anent e stab lishmen t” means “a fixed place of business through 
which a resident  of one o f the Contract ing Sta tes engages in ind ust ria l or com­
mercial  act ivi ty.” Illu strations of the concept of a fixed place  of business  inc lude 
a seat  of management, an office, a store or othe r sales outle t, a workshop, a fac­
tory, a warehouse, a place of ext rac tion of n atu ral  resources, or a building, con­
struction . or inst alla tion  project which is used for such purpose for  6 months or 
more. As a genera l rule, any fixed fac ility  through which  an indiv idual , corpora­
tion or oth er person conducts  ind ust ria l or commercial act ivity will he trea ted  
as its perman ent estab lishm ent unless  it  falls  in one of the specific exceptions  
described below. The proposed Convention uses the term “a sea t of management” 
which was the term used in our Convention with  France. The technica l explana­
tion of ou r French Convention explains the definition of the term  “a sea t of m an­
agement” and its  difference in m eaning from the term  “a place of management” 
as fol low s:

It  should be noted tha t th is convention  uses the term  “s eat  of management” 
where the OECD model convention and prio r ag reements to which the  United 
Sta tes  is a p arty used the term “place of management” ; both  terms are tra ns ­
lati ons  of the  French term “un  siege de direct ion” and  it  is believed the  
translation found in this convention is the more accurat e. Pr ior  agreements  
in which the term “place of m anag ement” appears  will be inte rpre ted the re­
fore  as if  the words “se at of management” had been used.

Th at explanation is applicable to the  proposed Trinidad and Tobago Convention.
This Artic le specifically provides th at  a perm anent establish men t does not  

include a fixed place of business of a residen t of one of the  Cont ractin g Sta tes  
which is located in the  o ther Con trac ting  Sta te if it  is  used only for one or more
of the follo wing:

(a) the processing by ano the r person, whethe r rela ted  or unrela ted, under 
arrangeme nts or conditions which are  or would be made between independ­
ent persons, of goods or merchandise belonging to th e r es iden t;

(b) the  purchase, under arrangeme nts or condit ions which are or wrould 
be made between independent persons, of goods or merchandise for the ac­
coun t of the  re sid en t;

(c) the  storage and/o r delivery of goods belonging to the  resident , (other  
than  goods or m erchandise held for sale by such res ident in a store  o r oth er 
sale s outlet) ;

(d) the collection of in form ation for the res iden t;
(e) advertising, the conduct of scientific resea rch, the  display of goods or 

merchandise, or the  supply of information , if  such act ivit ies have a prepara ­
tory and  auxil iary ch arac ter  in the trade  or business of the  re side nt ; or

(f)  construction, assembly, or ins tallatio n projects if the site  or  fac iliti es 
are  used for  such purposes for less than 6 months.

These exceptions a re  cumulative and a site or facility  used solely for more than 
one of these  purposes will no t be considered a perm anent estab lishm ent und er 
the proposed Convention. The  const ruct ion project rule  is a physical tes t und er 
which the  residen t mus t be actively engaged in the  project during the  specified 
period.

Notwithstanding  the  other provis ions of thi s Article, a person will be con­
sidered to have a permanen t establish men t if he engages in business thro ugh  
an agent, other tha n an independ ent agent, who has  and  regu larly exercises a u­
tho rity to conclude con tracts  in the  name of such person unless the age nt only 
exercises such autho rity to  purchase goods or merchandise . The proposed Conven­
tion furth er provides th at  a residen t of one Sta te will be considered to have a 
perm anen t establish men t in the other Sta te if  such residen t engages in business 
in such othe r Sta te through a person, who m ain tain s in th at  o ther State, a stock 
of goods or merchandise  belonging to such resident  f rom which such person regu­
lar ly fills orde rs or makes deliveries . A resident  of one Sta te will also be con­
sidered to have a perm anent establish men t in the other Sta te if such res ident 
mainta ins equipm ent or m achinery for ren tal  or  other  purposes within t ha t other 
Sta te fo r a period of 6 months  or more.

With  respec t to an independent agent, the  proposed Convention also provides 
th at  a resident  of one Sta te will not be deemed to have  a perm anen t estab lish-
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ment  in the  oth er Sta te if  such res ident engages in ind us trial or commercial  
ac tiv ity  in such other Sta te thro ugh  an inde pendent agent, such as a broker  or 
general  commission  agent, if such age nt is act ing  in  the ord inary course of his 
business.

The determinat ion of whe ther  a res iden t of one Sta te has  a permanen t est ab­
lishment in the other Sta te is to be m ade wi tho ut regard to a ny control  rel ation­
ship of such res ident with  respect to a  res ident of the other Sta te or with  respect 
to a person which engages in ind ustrial or commercia l act ivi ty in th at  other 
Sta te (whether  thro ugh  a perm anent esta blishment or othe rwise).

The Article provides that  a res ident of one of the  States has  a perman ent 
establishme nt in the  o ther Sta te if it  sells in th at  othe r Sta te goods or merchan­
dise th at  are either (1) subjected to sub sta nti al processing in th at  other Sta te 
(whether  or not purc hased in the  other Sta te)  or (2) purchased in that  other 
Sta te and  such goods or merchandise are not  subjec ted to s ubs tan tia l processing 
outside the  other State. Under thi s rule, which  is similar  to the  rule conta ined 
in the  proposed Belgian Convention the  tax payer will have a perm anent est ab­
lishment whether or not  he maintain s a sales office in the  other State. Thus , 
where  an independ ent agent acting for a United States corporation arranges for 
the  sale  of goods in Trinid ad and  Tobago, the  United States corporation will 
nevertheless be deemed to have  a perm anent establish men t in Trinidad and  
Tobago where those  goods were purchased in Trinidad and  Tobago for  th at  
corp orat ion by the  agent (or by any  other person) and then resold  by the  
corporat ion withou t having been subjected to processing outside Trinid ad and  
Tobago prior to such resale . With  respect to a United States corporation selling 
goods purchased outs ide Trinidad and Tobago (or  produced outside Tr inidad 
and  Tobago), their  resale  (or  sale ) in Trinidad and  Tobago will of itse lf give 
rise to a perman ent esta blishment only i f these  goods ar e subjec ted to s ubs tan tia l 
process ing in T rin idad and  Tobago.

If a res ident of one Sta te maintains a permanen t establish men t in the other 
Sta te at  any  time  dur ing  the taxable year , the  perm anent establish ment will be 
considered  to have exist ed fo r the en tire  taxa ble  year.

ARTICLE 10 . SH IP S AND AIRCRAFT

This Artic le provides that,  notwi thstanding the  rule s of Artic le 8 (Business 
Pro fits ), a res ident of Tr inidad  and  Tobago will be exempt from tax in the  
United Sta tes on income derived from the  operation  in inte rna tional  traffic of 
ships or air craf t, including cap ita l gain  derived from the sale of a ship  or 
ai rc ra ft used in such traffic, and th at  a residen t of the  United Sta tes will be 
exempt from tax in Tr inidad and  Tobago on income derived  from the operation  
in internatio nal  traffic of ships  or air cra ft,  including cap ital  gain derived from 
the  sale of a ship or ai rc ra ft  used in such traffic, regis tered  in the  United States . 
I t should  be noted th at  the reg istr ation requ irem ent is only applicable in the  
case of a re side nt of the United States .

This  Article also will apply to income derived from the  leasing, to a person 
engaged in the  operation  of ships  or air cra ft,  of a ship or air craf t und er a full  
or  bare boa t charter,  whe re the  lessor is engaged in the opera tion of ships or 
ai rc ra ft  if such lease  is ancil lary to the lesso r's other opera tions. For  example, 
if  an airl ine  of one of the  Contract ing Sta tes which has  excess equipment  in 
the  winte r months leases several  air craf t which are  excess dur ing  th at  period 
to  an airl ine  in the  other Contracting State, the  lessor is not subject to tax by 
th at  o the r Contracting  S tate.

ART ICLE 11 . RELATED PERS ONS

This Artic le complements section  4S2 of the Int ern al Revenue Code of 1954 
and  confirms the power of each  government to allocate items  of income, deduc­
tion, credi t, or allowances in cases in which a residen t of one Sta te is rela ted  to 
any other person  if such rel ate d persons impose condit ions between themselves 
which are  diffe rent from conditions which would be imposed between  inde ­
pendent persons. This provision is sim ilar  to the  provis ion conta ined in the 
OECD Model Convention.

Prov ision  is made in Artic le 23 (Mutual  Agreement Procedures) for  consul­
tat ion  and agreement  between the two Sta tes where an allocatio n by e ither Sta te 
result s or would result  in double t axa tion.
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ARTICLE 12 . DIVIDENDS

The proposed  Convention provides for unila teral reduction  on the  pa rt  of Trinidad and  Tobago with  respect to dividends which are  derived from sources with in Trinidad and Tobago by a resident  of  the United States. Thus, the  United States withholding tax  which is imposed at  a 30-percent ra te  on non-effectively connected dividends paid by United  Sta tes corporations to nonresid ents  of the United  Sta tes  is not affected by the proposed Convention. In  the  absence of a convention, Trinid ad and Tobago imposes a 30-percent withholding tax  on divi­dends and  branch  profits rem itted to nonresidents  of Trinidad and Tobago. To determine  th e source of a dividend for the  purposes o f this  Article, the  ru les con­tained in par agr aph  (1) of Article  5 (Source of Income) are  used.
Under  the proposed Convention Trinidad and Tobago may impose a with­holding tax  of 25 percent on the  gross amount actually dis trib uted with  respect  to portfolio inves tmen t dividends. The proposed Convention fu rth er  provides th at  Trinidad and  Tobago may impose a maximum rat e of 10 p ercent with respec t to inte rcorporate  d ividends if the  recipient owns 10 percen t or more of the  stock of the  paying corpo ration and generally if  not more than  25 percent of the  gross income of the  paying corporation consis ts of dividends and inte res t. The rat e of withholding which is imposed by Trinid ad and Tobago on profit s of a branch of a United Sta tes corporation located in Trinidad and Tobago is also limited to 10 percent.
The proposed Convention abandons the “force of att ract ion” concept by pro­viding t ha t the  reduced r at e of tax  on dividends i s denied only if the  shares with  respec t to which the  dividends are  paid are  effectively connected with  a perm a­nent establish men t which the  recip ient United States res ident has  in Trinidad and Tobago. In  such a case the dividends may be taxed as business profits  in accordance with  Article  8 (Business Prof its) of the proposed Convention.
The proposed  Convention also provides specific definitions of the  term  “divi­dends” in the  case of the  United Sta tes and Trinidad and Tobago. These term s allow each Sta te to trea t those paym ents which, under the ir inte rnal law are  treate d as dividends, to be so t rea ted  for purposes of the  proposed Convention. This  rule is directly rela ted to the posit ion adopted in the proposed  Convention with  respect to remittances of a bran ch of a United  Sta tes corporation, located in Tr inidad  and Tobago, to such corporation.
The proposed Convention also provides that  dividends paid  by a corpo ration of one of the States to a person other tha n a res iden t of the  other Sta te (in the  case of dividends paid  by a Trinidad and Tobago corpo ration, other tha n to a citizen of the United States)  shall be exempt from t ax  by th at  o ther Sta te unless  such dividends are treated as income from sources within th at  other Sta te under Artic le 5 (Source of Income). Thus, for  example, if dividends are  paid  by a Tr inidad  and Tobago corporation  to an individual who is a res ident of a third  country  and who is not a citizen of the United  States, and  such dividends are not effectively connected with  a perman ent establishme nt located in the  United  States, the  United Sta tes will not be able to sub ject  this dividend to tax  unless  the  Trinidad and Tobago corporation had  a perm anent establishme nt in the  United States for a 3-year period and derived at lea st 50 percent of its gross income from industrial  and commercial profits which are effectively connected with such permanent estab lishm ent. In such a case, the only amount subject to tax would be the pro ra ta  port ion of the  perm anent establishment’s income which is effectively connected with the  United States tra de  or business. In  no case will the  am ount of the dividend which was  tre ated  as income from sources  within  the  United States exceed the net  amount  of money or money’s worth tra ns ferre d from such perman ent establishme nt dur ing  the  3-year period.The  proposed Convention also  provides th at  w’here a corporat ion of one Sta te has a permanen t establish ment in the  other Sta te and derives profits or income which are  effectively connected with  that  permanen t estab lishment, any rem it­tance of such profits or income by th at  perman ent establish men t may be taxed as a distr ibution  in accordance with the  l aw of the  oth er Sta te at  a ra te  which will not  exceed 10 percent. This 10-percent ra te  corresponds  to the  reduced rat e which is applied to inte rco rpo rate dividends under par agr aph  (1) (b) of this Article. This  provision has  been included to take into account the  tax ation  of such remittances under the  tax laws of Trinidad and Tobago. This provision only applies to remittances th at  are  att rib uta ble  to gains, profits, or income which is effectively connected with  the  perm anent establish men t in Trinidad and Tobago. Thus, if the re is a perm anen t establish men t in Trinidad and Tobago



101

and no income is earned which is trea ted as effectively connected with tha t 
permanent establishment, no portion of any remittance from tha t permanent  
establishment to the United States home office would be subject to this  10- 
percent tax.

It  should be noted th at this provision in no way affects the United States  taxa ­
tion of such remittances. Thus, since the United States would not tre at  such 
remittances as a dividend, the 10-percent tax  which is imposed would not be 
treated as a tax imposed on the  operations of the corporation in Trinidad and 
Tobago through a permanent  establishment.

It  should also be noted tha t the proposed Convention does not contain an 
Article dealing with capital gains. Both Trinidad and Tobago and the United 
States have domestic rules which provide a large measure of exemption for 
foreigners deriving capital gains. In  the case of the United States, a nonresident 
alien is exempt from tax on capita l gains unless he is present in the United Sta tes 
for a period or periods aggregating 183 days or more during the taxable year. In 
the case of Trinidad and Tobago, capi tal gains a re taxed at normal rates. How­
ever, if the holding period of the asset is longer than  12 months, the  gain is not 
regarded as income and is exempt from taxation. Since the  proposed Convention 
does not provide a special rule for capital  gains, paragraph (2) of Article 3 
(General Rules of Taxation) applies.

ARTICLE 13.  INT ER EST

The proposed Convention provides fo r a unila teral reduction by Trinidad  and 
Tobago of the rate  of withholding tax which is imposed on interest which is re­
ceived from sources within Trinidad and Tobago by a resident of the United 
States which is either a bank or other financial institut ion not having a perm­
anent establishment in Trinidad  and Tobago. In the case of such residents of the 
United States the rate of tax imposed by Trinidad  and Tobago shall not exceed 15 
percent of the gross amount paid. For purposes of determining the source of an 
interest payment, the rule provided in paragraph (2) of Article 5 (Source of 
Income) shall be used. I t should be noted th at if the recipient of an interest pay­
ment from sources within Trinidad and Tobago is a resident of the United 
States, other than a bank or financial institu tion which does not have a perma­
nent establishment in Trinidad and Tobago, the reduced rate of tax which is 
provided in the proposed Convention will not apply. The proposed Convention also 
provides that interest received by one of the States or any wholly owned instru­
mentality of that State  is exempt from t ax by the other State. Thus, for example, 
interest which is received from sources within Trinidad and Tobago by the Ex­
port-Import Bank of the United States would not be subject to Trinidad and 
Tobago tax under this  Article.

As in the case of dividends, the United States has not reduced its rate of 
withholding on interest under the proposed Convention. Thus, the  United States 
may impose its  withholding tax  at the statu tory  rate  of 30 percent on noneffec- 
tively connected interest which is derived by residents or  corporations of Trinidad 
and Tobago from sources within the United States, except tha t inte rest derived by 
the Government of Trinidad and Tobago or any of its  wholly owned agencies is 
exempt from such tax.

Under Trinidad and Tobago income tax law any interest payment paid by a 
subsidiary to i ts nonresident parent or b rother company is deemed to be a non­
deductible distribution of profits. Paragraph  (5) has been added so as to 
limit the application of this rule to situations where the taxpayer cannot 
demonstrate  the absence of t ax avoidance as the motive for making the interest 
payment. Under the proposed Convention where excess interest payments are 
made because the payor and the recipient a re related, the provisions of thi s Arti­
cle apply only to so much of the interest as would have been paid to an unrelated 
person. The excess payment may be taxed by each State according to its own law 
including the provisions of the proposed Convention where applicable.

This Article contains a provision which is comparable to t ha t found in Article 
12 (Dividends) which states that  interes t paid by a corporation of one of the 
States  to a person other than a resident of the other State (and, in the case of in­
terest paid by a Trinidad and Tobago corporation, other than  a citizen of the 
United States) shall be exempt from tax by the other State, unless such interest 
is trea ted as income from sources within tha t other State under paragraph 
(2) (b) or (8) of Article 5 (Source of Income).
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ARTICLE 14 . ROYALTIESThe proposed Convention provides on a reciprocal basis an exemption for  arti stic  and lite rary royalties but permits a tax to be levied at a maximum rate of 15 percent on other  royalties.The term “r oya lties” is defined to include payments  of any kind  made as  con­sideration for the use of, or the righ t to use, copyrig hts, art isti c or scientific works, patents, designs, plans, secret processes or formulae, trade mark s or other like property or righ ts (not including motion picture  films or films or tapes for radio or televis ion broadcasting) or informatio n concerning ind ust rial , com­mercial, or scientific knowledge, experience, or ski ll.For  purposes of the proposed Convention, the term “r oyalt ies”  does not include any royalties , rent als, or other amounts  paid in respect of the operation of mines or quarrie s or other natu ral resources. The rules applicable to such income are containe d in Art icle  15 (Income from Rea l Proi>erty) of the proposed Convention.The provisions of this Art icle  do not apply if  the recipient of a roy alty  has a permanent establishment  in a State of source and the rights  or property giving rise to such roya lty is effective ly connected with such permanent establishment. In  such a case, the royalty may be taxed as indu strial or commercial profits under Art icle  8 (Business Pro fits ). Thus , the “ force of attr action”  principle is also abandoned with respect to royalties. To determine the source of a par ticu lar  roya lty, the rules provided in parag raph (3) of Art icle  5 (Sour ce of Income) sha ll be used.Unde r the proposed Convention, if  excess royalties are paid because the payor and recipient  are related,  the provisions of  the royalties Art icle  apply only to so much of the royalty as would have been paid to an unrelated person. The excess payment may be taxed by each State, accordin g to its own law including the provisions of  the proposed Convention where applicable.
ARTICLE 15 . INC OM E FROM REAL PROPERTYThis Art icle  provides a resident who is subje ct to taxa tion  on income from rea l property with  an election to be taxe d on a net basis. The election applies to income from real property, including gain s derived from the sale or exchan ge of such property, and natur al resource royalties.  Eac h Sta te retai ns the right  to ta x income from real property under p arag raph  (1) of A rtic le 3 (Genera l R ules  of Ta xatio n) .

ARTICLE 10 . INVE ST ME NT  OR HOLDING C OM PANIE SThis Art icle denies the benefits of  the dividend s, interes t, and roya lties  A rtic les to a corporation of one o f the Stat es deriv ing such income from sources w ithin  the other Sta te if  (1) such corporation is entit led to special tax benefits which result in the t ax  imposed on such income being subs tant ially  less than the ta x genera lly imposed on corporate profits in such Sta te, and (2) 25 percent or more of the capital of the corporation is owned dire ctly  or indir ectly  by one or more persons who are not individual residents of such State or, in the case of a Trin idad  and Tobago corporation, are citizens  of the United States.The purpose of this Art icle  is to deal with a potenti al abuse which could occur if  one of the State s provided prefe rential rates of tax  for  investment or holding companies. In  such a case, residents of  third  countrie s could organ ize a corpora­tion in the Sta te extendi ng the pref eren tial rates for  the purpose of makin g investments in the other State. The combination of the low tax  rates in the first State and the reduced rates or exemptions in the other State would enable the third-country residents to realize  unintended benefits.
ARTICLE 17 . INCO ME  FROM PERS ONAL SERVICESThis Art icle  provides tha t an indi vidual resident of  one Stat e is exempt from tax  by the other State with respect to income from personal services performed in such other State  if  such person is phys icall y present there for  not more than  183 days , in the ag gregate, during  t he t axa ble  year and either (1) such indi vidu al is an employee of a resident of a State  other than the State of source (or an em­ployee of a permanent establi shment of a resident of the Sta te of source located  outside such State ) and the amoun t of such income is not deducted in computing the profits of a permanent establ ishment of the State of sour ce; or (2) such income does not exceed $3,000 or its equivale nt in Trinid ad and Tobago dollar s.
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Thus, if such individua l’s employment income does not exceed $3,000 or its 
equivalent in Trinidad and Tobago dollars, such individual need only satisfy the 
physical presence lim itation  in order to qualify for the exemption.

Compensation for services performed as a member of the regular complement 
aboard ships or aircra ft operated in international traffic by a resident  of one 
State  (and in the case of the United States, registered in the United States)  
are exempt from tax  in the other State. This exception does not limit a State’s 
right  to tax its  own citizens or residents.

“Income from personal services” includes income from the performance of per­
sonal services in an independent capacity and “employment income.” Employment 
income includes income from services performed by officers and directors  of cor­
porations. However, income from personal services performed by partn ers is 
treated as income from the performance of services in an independent capacity.

The exemption applicable to personal service income is limited in the case of
(1) public enter tainers, such as musicians, actors, or professional athletes, and
(2) any person providing the services of a person described in (1) even though 
such income may otherwise be considered exempt under some other provision of 
this Convention. These persons are taxable if their  income from such ac tivities 
exceeds $100 (or its equivalent in Trinidad and Tobago dollars ) for each day 
the individual is present for purposes of performing within the State.

ART ICLE 18. TE AC HI NG  AND RESEARCH

This Article of the proposed Convention provides a reciprocal exemption from 
tax for personal service income of visiting teachers or researchers. This exemp­
tion applies to an individua l who is a resident of one State at the time he is in­
vited by the Government of the other State  or by an accredited educational insti ­
tution of the other State  to teach or do research in the other Sta te and temporari ly 
comes to such other State  in order to engage in such teaching or research at such 
an accredited educational institution. However, the exemption does not apply 
to income (1) from research undertaken not in the public intere st but primar ily 
for private benefit of a specific person or persons or (2) in cases where an agree­
ment exists between the Governments of States for the provision of the services 
of such individuals. If  the individual’s visi t exceeds a period of 2 years from the 
date of arrival, the exemption applies to the income received by the individual  
before the expiration  of such 2-year period.

ART ICLE 19. STU DEN TS AND TRA INE ES

This Article provides tha t an individual who is a resident of one State at the 
time he becomes temporarily  present in the other State for the purpose of study­
ing a t a universi ty or o ther accredited institution , of securing t raining for quali­
fication in a profession or of studying or doing research as  a recipient of a grant, 
allowance, or award from a governmental, religious, charitable, scientific, 
literary, or educational insti tution is exempt from tax in the host State  on :

(1) Gifts from abroad for his maintenance and study ;
(2) The grant, allowance, or aw ard ;
(3) Income from personal services performed in the host State not in excess 

of $2,000 (or i ts equivalent in Trinidad and Tobago dollars) for any taxable year. 
The $2,000 exemption is increased to $5,000 if a resident is securing train ing re­
quired to qualify  him to practice a profession or a professional specialty.

These exemptions continue for such period of time as may be reasonably or 
customarily required to effectuate the purpose of his visit but in no event may 
an individual have the benefit of this provision for more tha n a total of 5 taxable 
years from the date of arrival.

In addition, a resident of one State employed by or under contract with a 
resident of tha t State  who, at the time he is a resident of tha t State, becomes 
temporarily present in the other  State for the purpose of studying or acquiring 
technical, professional, or business experience other than  from a resident of 
the first-mentioned State is exempt from tax in the host State  on income not, 
in excess of $5,000 (or its equivalent in Trinidad and Tobago dollars) from 
personal services rendered in the host State. The individua l is exempt for a 
period of one year which period commences with the first day of the first month 
in which he begins working or receives compensation.

Also, an individual who is a resident of one State at  the time he becomes 
temporari ly present in the othe r State for a period not exceeding one year
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and  who is temp orar ily present in the host Sta te as a par tic ipant in a govern­ment program of the host State for the prim ary  purpose of training, resea rch 
or study is entitl ed to an exemption by the host  Sta te with respect to h is income from personal services rela ting  to  such training, research, or study  performed in 
the host State in an amount not in excess of $10,000 (or its equivalent in T rinidad  and Tobago dolla rs).

If  an individual qualifies for the  benefits of more than one of the  provisions of the  i>ersonal services Articles, he may choose the provision most favorable  
to him but he may not claim the benefits of more than  one provision in any 
taxable year.

ARTICLE 20 . GOVERNMENTAL SAI,ARIES

The proposed Convention provides that  wages, salaries, and similar  compen­sation, pensions, annuities,  or similar benefits, which are  paid by or from the 
public funds of one of the States to an indiv idual  who is a national of tha t State 
for services rendered to that  Sta te in the discharge of governmental funct ions shall  be exempt from ta x by th e other S tate.

Unlike the  French Convention the proposed Convention does not apply to political subdivisions of a State . Thus, for  example, employees of a Sta te or 
municipal  government  of the  United Sta tes employed in Trin idad  and Tobago 
will not be exempt from Trinidad and Tobago tax under the proposed Con­vention.

With respect to the  application  of thi s provision to Trin idad  and Tobago, it 
should be noted that  Trinidad and Tobago taxes on the basis of residence and not citizenship.  Fur the r, a person loses his resident sta tus  in Trin idad  and 
Tobago for tax  purposes if he remains outs ide the  country for  a continuous 
period of 6 months. Thus, a resident of Trin idad  and Tobago employed abroad  can be subject to tax in Trinidad and Tobago for no more th an 6 months.

The proposed Convention also adds a specification that  the compensation must be paid in connection with the discharge of functions of a governmental nature. Compensation paid  in connection with industrial  or commercial activ ity is tre at ' d the same as compensation received from a priv ate employer. The pro­visions rela ting  to dependent personal services, private pensions and annui ties, 
and social secur ity payments would apply in such a case.

ARTICLE 21 . RULES APPLICA BLE TO PERSONAL INC OME A RTICLES

This Article  extends the  benefits of the personal services Articles  (Article s 
17 through 20) to reimbursed trav el expenses. However, such reimbursed ex­penses will not be taken into accoun t in computing the maximum amount of 
exempt ions specified in Artic les 17 (Income from Personal Services) and 10 (Stu den ts and Tra inees) . If  an individual qualifies for the benefits of more 
than  one of the provisions of Artic les 17 through 20, he may choose the pro­
vision most favorable to him but  lie may not claim the benefits of more tha n one Article with  respect to the same income in any one taxab le year.

ARTICLE 22 . PRIV ATE PE NS IONS  AND AN NU ITIES

The proposed Convention provides that  private pensions, private life an­nuities. and alimony which are  paid  to an individual who is a resident of one of the  States  shall be exempt from tax  in the  Sta te of source.
The term “life ann uit ies” is  defined to mean a stated sum paid periodically at  sta ted  times dur ing life, or during  a specifier! number of years, under an obligation 

to make payments  in return  for  adequate  and full consideration  in money or money’s worth.
Tin* term “pension” is defined as periodic  payments made af te r reti rement or dea th in consideration  for services rendered, or by way of compensat ion for  injuri es received in connection w ith pas t employment.
The term “alimony” is defined as periodic payments made pur sua nt to  a decree 

of divorce or of sepa rate  maintenance  which are taxab le to the  recipient under th e intern al laws of the Sta te of which he is a resident. Thus, the  term “alimony” 
would not include a payment which would not be t axable to the recipient under 
the  laws of the Sta te in which he is a resident even though such payment  is made pur sua nt to a decree of divorce or of separat e maintenance.

The effect of thi s provision is the  same as that  of the OECD Model Convention.
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ARTICLE 23. MU TU AL  AGR EEM ENT PROCEDURES

This  Ar ticle  provides that  th e com petent auth ori ties of the Sta tes may  prescr ibe 
regulat ions for implemen ting the  pre sen t Convention within  th ei r respective 
Sta tes and  may c ommunicate  w ith  each oth er directly for the  pu rpose of  ca rry ing  
out and giving effect to th e provisio ns of  th is  Convention.

Th is A rtic le a lso provides th at  t he  competent autho riti es of the two Sta tes  w ill 
endeavor to set tle  by mutual  agreem ent  cases of tax ation not  in  accordance wi th 
the  Convention as well as any othe r difficulties or doubts ari sin g as to the  appli­
catio n of the  Convention. Some p ar tic ular  area s on which the  competent au thor i­
ties  may consult and reac h agreem ent  a re  (1) the  amount  of ind ustrial and  com­
mercial profits to be a ttr ibuted  to a permanen t estab lishm ent, (2) the  a llocation 
of income, deduc tions , cred its, or  a llowances between  a res iden t and  any  related 
person,  and (3) the  de terminat ion  of the source of pa rti cu lar items  of income 
in accordance  with the  rule s set  forth  in Art icle  5 (Source of Income).

In  implementing  the  provisions of thi s Artic le, the  competent au thor iti es  w ill 
communicate wi th each other direct ly and meet together for  an exchange of ora l 
opinions where  advisable.

In  cases in which the  competen t au thor ities  reach  agre ement with respect to 
a pa rti cu lar ma tte r, taxes will be adj ust ed  and refu nds  or credits  allowed in 
accordance with such agreemen t. This provision perm its the issuance of a re­
fund  or cre dit  no twithstanding  proced ura l ba rri ers otherwise  exis ting und er a 
Sta te’s law, such a s the  Sta tu te  of Lim itat ions.

This  provision will  apply  only where agreeme nt or pa rti al  agreeme nt h as been 
reached between  the competent  au thor iti es  and  will apply in the  case  of any 
such agreement af te r the  Convent ion goes into  effect even though the  agreement 
may concern ta xab le y ears p rior thereto.

Revenue Proced ure  70-18 sets  forth  the  procedures followed by the  United 
States in implement ing its obligations under tills  type of artic le.

ARTIC LE 24.  EXCH AN GE OF INF OR MA TIO N

This  Article provides for  a system of adm ini str ative  cooperation between  the  
competent autho rit ies  of the  two Sta tes  and  specifies conditions und er which in­
form ation may be exch anged to faci lit ate the  adminis tra tion of the  Convention 
and  to prevent fra ud  and the  avoidance of t axes to which the  Convention relates.

Info rma tion  exchanged is tre ated  as secret and  may not be disclosed to any  
persons oth er than  those (inc luding a court  or adminis tra tive body) concerned 
with the assessment, collection, enforcement, or prosecution  of taxes subject to 
(he Convention, but  th is  does not  pro hib it disclosure in the  course  of a court 
proceeding. In no case does thi s Arti cle impose an obligation  on either Sta te to 
exchange info rma tion  w hich  would disclose tra de  secrets or sim ilar information. 
Fu rth er,  informa tion  shall not  be exchanged unless th at  in form ation is availab le 
to a Con tract ing Sta te under i ts tax ation  laws  and adminis tra tive procedures.

The mutual  exchange of i nfo rma tion  called for by these provis ions is p resently  
in effect in most  of the  conventions to which the  United Sta tes  is a par ty.

ARTICLE 25. AS SIST AN CE  IN  COLLECTION

This Artic le provides for  m utu al ass istance  in the  collection of taxe s w here re­
qui red  to  avoid an abuse of the Convention.  The  provision is intended merely to 
insure  th at  the benefits of the Convention will only be ava ilab le with respec t to 
persons ent itled to such benefits ; it  does not  in any way al te r the  rights  und er 
oth er provisions of the  Convent ion.

The Artic le provides th at  each  Sta te will endeavor  to collect for  the other 
Sta te such a mounts as may be necessary to insu re th at  any exemption or reduced 
ra te  of t ax  granted  under the proposed Convention will not be avai led of by per­
sons not  en titled  to those benefits. However,  thi s Arti cle will not  requ ire a Sta te, 
in order to collect taxes which  are imposed by th e oth er Stat e, to und ertake  any 
adminis tra tive measures th at  differ from  its  inter na l regula tion s or practices 
nor will this  Article require  a State  to under take any adminis tra tive or jud icial 
mea sure s which are contrary  to th at  Sta te’s sovereignty, secu rity , or public  
policy.

ART ICLE 26.  TAXPAYER CLAIM S

This  Artic le provides for  t he  adm ini str ative  review of tax payer claims . Thus, 
when a residen t of one Sta te cons iders th at  ac tion has resulted or will possibly
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re su lt  in ta xati on  c ontr ar y  t o th e pr ov is io ns  o f th e Co nv en tio n,  s uc h re si den t may  
pr es en t h is  c as e to the co m pe te nt  a u th o ri ty  o f th e  S ta te  o f w hich  he i s a re side nt . 
Thi s rem ed y is  in  ad di tion  to  an y re m ed y prov id ed  by  th e la w  of e it her Sta te . 
The  co m pe te nt  au th ori ty  of  th e S ta te  to  whic h th e cl ai m  is  m ad e sh al l, if  he  
th in ks th e  cl ai m  ha s m er it , en de av or  to  se tt le  th is  cl ai m  w ith  th e  co mpe tent  
au th ori ty  of  th e o th er St at e.  In  ca se s in  which  th e co mpe tent  au th o ri ti es reac h 
ag re em en t w ith re sp ec t to  a p a rt ic u la r m att er,  t ax es w il l be im po se d an d re fu nd s 
or  cre d it s al lowed  (a s prov id ed  in A rt ic le  24 (M ut ua l Agr ee m en t P ro cedure s) ) 
in  ac co rd an ce  w ith  su ch  ag reem en t.

ARTICLE 27. EXC HA NG E OF LEGAL INFORM ATION

T hi s A rt ic le  spec ifi ca lly  pr ov id es  th a t th e  co mpe tent  au th o ri ty  of  ea ch  S ta te  
w ill  ad vi se  th e co mpe tent  au th ori ty  of  th e  oth er  S ta te  of  an y ad di tion  to  or  
am en dm en t of  ta x  laws which  co nc ern th e im po sit ion of  t ax es which  are  th e su b­
je c t of  th is  Co nven tio n. I t is fu r th e r prov ided  th a t th e co m pe te nt  au th ori ty  of  
ea ch  S ta te  w ill  ex ch an ge  th e te x ts  of  al l pu bl ishe d m ate ri a l in te rp re ting  th e 
pr es en t Co nven tio n unde r th e la w s of  th e re sp ec tiv e Sta te s,  w het her  in  th e fo rm  
of  r eg ul at io ns , ru lin gs , or ju dic ia l de cis ions .

ARTICLE 2 8. EFF ECTIV E DATES AND RA TIFICA TIO N

T his  A rt ic le  pr ov ides  fo r th e ra ti fi ca tion of  th e prop os ed  Con ve nt ion an d fo r 
th e  ex ch an ge  of  in st ru m en ts  of  ra ti fi ca tion . Th e pr op os ed  Con ve nt ion wi ll ha ve  
eff ec t fo r ta xab le  ye ar s be ginn ing on or  a ft e r th e fi rs t da y of  J an u a ry  of th e yea r 
in  which  th e  in st ru m en ts  of  ra ti fi ca tion are  ex ch an ge d.  How ev er , (1 ) th e pr ovi­
sion s of  para gra ph  (2 ) of  A rt ic le  7 (T ax  D ef er ra l fo r Te ch nica l Ass is tanc e)  
sh al l be ef fecti ve  w ith re sp ec t to  stoc k rece ived  on or  a ft e r th e dat e of  the  si gn ing 
of th e  Co nv en tio n an d (2 ) T ri n id ad  an d To bag o ag rees , fo llo wing th e sig ning  of  
th is  Co nv en tio n,  to  ta ke  al l st ep s th a t are  ne ce ss ar y to  giv e eff ec t to  th e pr ovi­
sion s of  Arti cl e 12 (D iv id en ds ) so th a t the pr ov is ions  of th a t A rti cle sh al l be 
ef fe ct iv e from  Jan u a ry  1, li>70, and  sh al l te rm in at e on Dec em be r 31, 1970, un le ss  
th is  Con ve nt ion ha s been ra ti fi ed  by bo th  St at es . Thi s pr ov is ion was  ad de d in  
o rd er to  au th or iz e T ri n id ad  and To bago  to  redu ce  th e ra te  of  it s w ith ho ld ing on 
di vi de nd s as  soon as  th e Co nv en tio n is  sig ned an d no t po stpo ne  th is  re du ct io n 
u n ti l th e  C onventi on  is  r at ifi ed .

T hi s A rt ic le  also  pr ov id es  ru le s fo r te rm in at in g  th e Co nven tio n. Th e Co nv en ­
tion  will  co nt in ue  in  eff ec t in de fini te ly , bu t may  be te rm in ate d  by ei th er  S ta te  a t 
any tim e a ft e r 5 yea rs  from  th e  fi rs t da y of  Ja n u ary  of th e  ye ar  in  which  th e 
in st ru m ents  of ra ti fi ca tion  are  ex ch an ge d.  A S ta te  seek ing to  te rm in at e th e Co n­
ve nt io n m us t giv e no tic e a t le ast  6 mon ths be fo re  th e en d of  th e ca le ndar  year 
th ro ugh dipl om at ic  ch an ne ls . I f  th e Co nven tio n is te rm in ate d  such  te rm in at io n 
sh all  be eff ectiv e fo r ta xab le  years  be ginn ing on or  a ft e r th e fi rs t da y of Ja n u a ry  
nex t fo llo wing t he ex pir at io n  o f th e 6-m onth perio d.

ARTICLE 29. EXT ENSIO N OF CONVE NTION

T his  A rti cle pr ov id es  a met ho d by wh ich  eit her S ta te  m ay  ex te nd  th e Co nv en ­
tio n,  e it her in  wh ole  or  in  p a rt  or  w ith su ch  mod ifi ca tio n as m ay  he fo un d ne ce s­
sa ry  fo r sp ec ia l ap pl ic at io n in  a part ic u la r case,  to  al l or an y are as  fo r who se  
in te rn ati onal re la tion s th e S ta te  is resp on sib le  an d which  are a imposes  ta xes 
su bst an ti a ll y  si m il ar  in  ch ara c te r to  thos e whi ch  a re  th e  su bj ec t of  th is  
Co nv en tio n.

Ext en sion  to  an  are a ma y be  acco mplish ed  by  a S ta te  th ro ugh a w ri tt en  no ti ­
fic ati on  giv en to  th e oth er  S ta te  th ro ug h di pl om at ic  ch an ne ls . Th e o th er S ta te  
sh al l in di ca te  it s ac ce pt an ce  by a w ri tt en  co mm un icat ion th ro ug h di pl om at ic  
ch an ne ls . When th e no tif ic at io n and co mmun ica tio n hav e been ra ti fi ed  in  ac ­
co rd an ce  w ith  th e  const it u tional  pr oc ed ur es  of  ea ch  S ta te  an d in st ru m ents  of 
ra ti fi ca tion  ex ch an ge d the ex te ns io n will  ta ke eff ect fo r th e dat e spec ified  in, 
an d be  su bj ec t to  such  co nd it io ns  as are  specifi ed in, th e  no tif ica tio n. W ithout 
su ch  ac ce pt an ce  an d ex ch an ge  of in st ru m ents  of ra ti fi ca tion  in  re sp ec t of  an  
are a , no ne  of  th e  pr ov is ions  of  th is  Co nv en tio n sh al l ap pl y to  such  ar ea s.

E it h e r of th e S ta te s may  te rm in ate  an  ex tens io n w ith  re sp ec t to  an  a re a  by 
6 m on th s pr io r w ri tt en  no tice  of  te rm in at io n  giv en  to  th e o th er S ta te  a t  an y 
tim e a ft e r th e da te  of en tr y  in to  fo rc e of th e  ex tens ion.  Th e te rm in at io n  will  
ta k e  eff ect fo r ta xab le  years  be ginn in g on or  a ft e r th e  fi rs t day  of Ja n u a ry  nex t
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following the expiration of the 6-month period. The terminat ion of an extension 
to a particular area shall  not affect the  application of the Convention to the 
United States, Trinidad and Tobago, or any other area to which the Convention 
has been extended.

October 6, 1970.
T ec hn ic al  E xpla na tio n of P roposed Unite d Sta te s-Netherlands  E sta te T ax 

Convention

(Department of the Treasury)

INTRO DUCTION

The proposed Estate Tax Convention and Protocol with the Netherlands is the 
first estate tax convention to be sent to the  Senate since the Convention between 
the United States and Canada, which was ratified on January 31, 1902. That  
Convention replaced an earl ier estate  tax convention between the two countries. 
Prio r to tha t the most recen t es tate tax convention forwarded to the Senate was 
with Italy. It was ratified on July 29.1955.

The proposed Convention is substantially  different from the twelve existing 
tax  conventions1 principally because of two significant developments since the 
negotiation of our last esta te tax  convention. The new convention is the first to 
reflect changes and the policies underlying those changes in United Sta tes estate 
taxa tion of nonresident aliens contained in the Foreign Investors Tax Act of 
1966. The proposed convention is also based, in part, on the provisions of the 
OECD Model E state  Tax Convention (entit led Dra ft Double Taxation Conven­
tion on Estates and Inhe ritances) , published in 1966 by the Organization for 
Economic Co-operation and Development, to the exten t consistent with the laws 
and policies of the United S tates and the Netherlands. The United S tates played 
a substantia l par t in the d raft ing of the model convention. As the United States 
nears  the completion of its income tax convention network in Western Europe 
(based on the OECD Model Income Tax Convention), we are seeking a comple­
mentary estate tax  convention system. The proposed convention reflects a co­
ordination and rationalizat ion of the  Netherlands  succession and  t ransfer duties 
(typical of Western European legal systems) with the United States estate tax.

However, most of the provisions in the proposed convention are found in the 
existing conventions and only a few provisions a re new, such as Article 4, which 
provides rules designed to ameliora te tax problems of persons temporarily 
present in a foreign country, and Article 10(1) , which provides for a mar ital 
exemption.

The provisions of the proposed Convention are  discussed article by artic le 
below, aft er brief summaries of the Federal esta te tax, the Dutch succession and 
tran sfe r duties, and the general approaches of existing United States estate tax 
conventions and the OECD Model Convention.

federa l estate  tax

The Federal  estate tax is imposed wi th respect to the worldwide estates of 
decedents who were citizens or residents  of the  United States  at death and on 
the estates of nonresidents who were not citizens (referred to hereafter as non­
resident  aliens) with respect to the ir property deemed situated in the United 
States. For Federal estate tax purposes, a resident of the United States is a 
domiciliary therein, i.e., a person residing in the United States who has the 
intention to remain in the United States indefinitely or a person who has lived 
in the United States with such an intention and who subsequently left the 
United States without having the intention to remain indefinitely in the country 
of his new residence. In other words, while the term  “resident’’ is used in the 
estate  tax  laws, it is generally defined in terms of the common law rules with 
respect to domicile.

For situs  rules of United States  domestic law, see sections 2104 and 2105 of 
the Internal Revenue Code of 1954 (the “Code”) and the regulations thereunder; 
for a discussion of the  more important  types of property taxable on the  basis of

1 T he  U nit ed  S ta te s has  e s ta te  ta x  co nv en tions  in fo rce w it h  A u st ra li a , C an ad a,  Fin la nd , 
F ra nc e,  Gr eece , Ir el an d,  It a ly , Ja pan , Nor way , Sw itze rl an d,  th e  Rep ub lic  of  Sou th  Afri ca , an d  th e U nit ed  K ing dom.
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situ s under these  rules but exempt und er the Convention see the commentary  
on Article 8 in this technical explanation.

Estate s of citizens or residen ts are  allow ed: (a)  a $00,000 exemption:  (b) 
a marita l deduction  for property passing  to the surviving spouse of the decedent 
of up to 50 percent of the adjusted gross es tat e; and (c) deduct ions for debts, 
fune ral and adm inist ratio n expenses, and claims against, and losses of, the 
estate. The taxable esta te is taxe d at rat es progressing from 3 to 77 percent. 
Credits are  allowable for foreign deatli taxes with respect to proper ty which is 
considered under United Sta tes situs rules to be situ ated in the  tax ing  foreign 
country and which is  included  in the  gross  es tate for Federal esta te tax  purposes.

Since the enactment  of the Foreign Inve stors Tax Act of 1966, es tates of non­
res ident alien s are  allowed a $30,000 exemption plus deductions for a proportion 
of the debts, funeral  and adm inis trat ion expenses, claims, and losses (based on 
the  proportion of the decedent’s worldwide estate  which is located in the United 
Sta tes ). The United States estate  is taxed at  rate s ranging from 5 pe rcent to 25 
percent. The lower rates are  designed to compensate for the fac t th at  no m arit al 
deduction is allowable. See Senate Report No. 1707, 89th Congress, 2d Session 
(1966), page 50.

NET HER LAN DS SUCCESSION AND TRANSFE R TAXES

The Netherlands imposes a succession duty witli respect  to the worldwide 
esta tes of residents of the Netherlan ds on each beneficiary of the estate. For  
this purpose, a decedent is considered  a resident of the Netherlan ds if he had a 
hab itua l abode in the Netherlands, even though he had no intent  to remain  there 
indefinite ly and was therefo re not  a domiciliary of the Netherlands  unde r 
United States law. T his is one of the basic differences in the assertion  o f taxes at  
deatli between the United States and  the  Netherlands. The proposed convention 
atte mpts to ration alize  this difference on a more complete and equitable fashion 
then is found in exist ing conventions. Exempt ions and rates und er Netherlan ds 
law vary with the degree of rela tionship  between the decedent and the bene­
ficiary. The surviv ing spouse is ent itled to an exemption equivalent to $69,450, 
while othe r beneficiaries have exemptions equiva lent to from $139 to $2,778. 
The ra tes are progress ive and range from 3 percent to 17 percent in the case 
of the spouse and children of the  decedent and from 36 percen t to 54 percen t in 
the  case of unre lated  beneficiaries. Deductions are  allowable for debts and 
fun era l expenses. Adm inist ration expenses are  not deductib le but normal ly are 
smalle r than in the  United States.  Foreign taxes are  cred itable against tax  or 
deductible as debts, depending on the  jurisdict ional basis upon which they are 
imposed.

Citizens of the Netherlan ds who were not residents of the  Netherlan ds at  
dea th but  were residents  thereof within 10 years  of death are  deemed residen ts 
of the  Netherlands for  purposes of the  death  duty. However, all taxes of the  
country  of actua l residence are credi ted rat he r than  deducted in such cases.

A tr ansfe r duty at death  is the  only tax imposed with respect  to esta tes of non­
residen ts and is only imposed on immovable (real)  prope rty, mortgages, business 
assets (includ ing ships, boats, and ai rc ra ft) , and cer tain  types of business 
investments other than  marketable securities, if deemed situ ated in the Nether­
lands . No deductions  (other tha n for  debts specifically rela ted to taxable prop­
er ty)  or exemptions are allowed with  respect to the tra ns fer duty, which is 
imposed a t a rate of 6 percent.

EXI STING UN ITE D STA TES CONVENTIONS AND OECD MODEL CONVENTION

Exis ting United States est ate  tax  conventions provide for  the  taxatio n of the 
worldwide esta tes of decedents by the country of domicile or citizenship (na ­
tional ity). Like United Sta tes  domestic law, these conventions are  based on the  
situ s principle of taxa tion. Th at is, tax  is imposed on estate s of nonresiden t 
aliens with respect to prop erty  located in the  tax ing  country, and a credit is 
gran ted by the count ry of which the decedent was a citizen or domic iliary for 
estate  or  inher itance ta xes paid to the o ther  country with  respect to the property . 
In certain cases (fo r example , where the property is deemed situated  in or out ­
side both countries) , exis ting  conventions provide th at  the count ries each gave 
a par tia l credit.

Such conventions provide comprehensive situ s rule s (more detailed than , and 
at  times differing from, those contained in the Code) and sta te  th at  situs shall
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be “determined exclusively in accordance with” these rules. Accordingly, prop­
erty considered under such a convention to be situated in a country may be tax­
able by it, notwithstanding tha t the property would not be taxed or taxab le by 
tha t country under its domestic law in the absence of the convention. However, 
some conventions contain a provision, corresponding to Article 5(3) of the Con­
vention, which l imits the maximum amount of tax of a country under the con­
vention to the amount of t ax  which would be imposed by the country in the ab­
sence of the convention.

On the other hand, Articles 5, 6, and 7 of the OECD Model Convention pro­
vide tha t certain  specified categories of property may be taxed by a country in 
which the property is deemed located even though the decedent was neither a 
domiciliary nor a citizen of th at  country. Accordingly, it appears th at the OECD

_ Model Convention would not extend the taxing jurisd iction of the countries be­
yond that  provided in their domestic laws.

The OECD Model Convention places principal emphasis on domicile of the 
decedent. It  provides tha t all proper ty shall be taxable by the country in which 
the decedent was domiciled a t death. However, real (immovable) property and

B business assets o ther than  ships  and a ircraf t may also be taxed by the country in
which they are situated.  Ships and aircra ft may also be taxed by the country 
where thei r effective management is located. In order to eliminate double tax a­
tion of such property, the country  of domicile shall grant an exemption for such 
property or a credit  for the other country’s taxes  thereon. Although the taxing 
rules relating to real property, business assets, and ships and aircra ft are  simi­
lar in effect to situs rules the former are more limited. Accordingly, taxing ju ris ­
diction of a country in which the decedent was not domiciled is more limited 
under the OECD Model Convention than under the Code or existing United States 
tax  conventions. In addition, the OECD Model Convention makes no provision 
for the taxation of the worldwide estates of decedents based upon citizenship or 
nationali ty. It  does offer an a ltern ative provision which might be used to author­
ize such taxation, but such provision would be subsidiary to taxat ion based on 
domicile and would require the country of citizenship in effect to relinquish pri­
mary taxing  jurisd iction to the domicilary country through an exemption or 
credit.

In determining domicile, the OECD Model Convention refe rs to the law of each 
of the countries. If  both countries  find domicile, the OECD Model Convention 
resorts to a sequence of tests, the application of which is intended to assure t ha t 
there is one and only one domicile. This series of tests  involves the  concepts of 
permanent  home, cente r of vital interests, habitual abode, and citizenship, in tha t 
order. If  these  tests do not solve the  question of domicile in any given case, the 
OECD Model Convention provides tha t the countries shall settle the question by 
mutual agreement.

These concepts ar e highly uncertain in their  actual application, involving fact ­
ual determinations in each case which may be extremely difficult to make and 
very controversial. They follow the general European pattern of lit tle more than  
residence giving rise to domicile for both esta te and income tax  purposes. The 
OECD Model Convention reflects the substantially  different jurisdictional con-

« cepts of most European countries and the United States. The United States  as­
serts  primary tax ing jurisdiction  based on citizenship or domicile. European coun­
tries  asse rt primary jurisdic tion generally based on residence without regard 
to nationality or citizenship or domicile. The common law concept of “domicile" 
is generally unknown under European laws. See the commentary on Art icle 4.

•  Analysis of Proposed Convention :

ARTICLE 1 . ES TA TE S COVERED

The Convention shall apply to esta tes of decedents which are  subject to the 
taxing  jurisd iction of the  United States  or the Nether lands by reason of the de­
cedent’s domicile therein or citizenship thereof at death. Because of the domestic 
laws of the two states, the Convention applies to the estate of a decedent who 
was e ither  a domiciliary or a citizen of the  United States  or who was a domicili­
ary of the Netherlands. Dutch law does not provide for taxat ion based solely on 
citizenship. However, the estate of a nonresident citizen of the Netherlands  is 
taxed on the basis of constructive residence in the Netherlands if the decedent 
had been a nonresident of the Netherlands less than  10 years at his death. See 
the discussion of the Dutch succession duty in the introduct ion and under Arti­
cle 9 (relat ing to taxation on the basis of citizenship).52-019— 71------8
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The Convention refe rs to citizenship (and  domicile) at dea th;  decedents de­scribed in section 2107 of the Int ern al Revenue Code of 1954 (re lat ing  to  deced­ents  who are  United States exp atr iates and who relinquish United States citizen­ship for the principal purpose of avoiding taxes)  are  not United Sta tes citizens for  this  purpose. See also Article 9. However, the estate  of a United Sta tes expa­tr ia te  decedent who died domiciled in the Netherlan ds will be covered by the Convention on the bas is of such domicile.
The second sentence  of the art icl e is necessita ted by section 2209 of the  Code. Th at sentence provides, in effect, that  the Convention shall  not apply to the estate  of a citizen of the United Sta tes described in section 2209 (i.e., a resident  of a possession of the  United Sta tes whose citizenship resulte d solely from his citizenship of, o r his bir th or residence  in, the possession and  who is th erefore n ot subjec t to federal e stat e t ax as a  citizen u nder the provision of section 2209 of the  ('ode) unless his estate  is subjec t to the taxing jurisdic tion  of the Netherlands  by reason of his actua l or deemed domicile therein a t dea th.
Article I of the Protocol to the Convention which was executed at  t he  signing of the Convention s tates that  the Convention shall not affect property r igh ts unde r laws rela ting  to descent, distr ibut ion,  succession, inheritance, or other similar  matters.

ARTICLE 2. TAXE S COVERED

This  article designa tes the  taxe s of the United  States and the  Netherl ands which are  the subject of the Convention. With  respect to the United State s, the  tax  included is the Federal estate  tax.  With  respect to the Netherlands, the taxes included are  the succession duty and the tra ns fer duty  at  death . The Conven­tion also applies to subsequently  enacted tax es on estates and  inhe ritances im­posed on the occasion of death, in the form of a tax  on the  corpus of the  e state , a tax  on inher itance, tra nsfer  duties,  or taxes on donations mort is causa. It  does not apply to such taxes as documentary stamp taxes with  respe ct to tra ns ­fers at death or income taxes on the apprecia tion of cap ital  assets  at  death. Nor does it apply to taxes imposed by a Sta te or  local author ity.
This  arti cle  provides furth er th at  the  competent author itie s of the  United Sta tes and the  Nethe rlands shall  notify each other of any substan tial  changes in their respective laws relat ing to taxes on e sta tes  and inher itances.

ARTICLE 3.  GENERAL DE FIN ITION S

This art icle  defines the term s “State”, “United Sta tes” , “Netherlands”, “ta x”, “credit”, and “competent a uth ority ”.
The term “State ”, as used in the Convention, refe rs to the United  Sta tes of America (when used in the geographical sense it refe rs to the several States of the  United States and the Distr ict  of Columbia) and the  pa rt of the  Kingdom of the Netherlands t ha t is  situated in Europe.  The tre aty  does not cover Surinam or the Netherlan ds Antilles which are pa rt of the Kingdom of the  Nether lands.  No reference is made to the  continenta l shelf.
The art icle also provides th at  any term  not otherwise defined in the  Conven­tion shall, unless the context otherwise requires, have the  meaning  which it  has under the  laws  of the Sta te whose tax is being determined. Artic le II  of the Protocol provides that  if the meaning of a term under the laws  of one State  is diffe rent from the meaning of the term  un der  the l aws of the  other S ta te ; or if the meaning of such a term under the laws  of one or both States is not readily dete r­mini,hie, the competent author itie s of the  States may, in order to prevent double taxatio n or to fu rth er  any other purpose of the Convention, estab lish a common meaning of the te rm for purposes of the Convention.

ARTICLE 4.  FIS CA L DOMICILE

This  ar tic le sets forth  rules for determin ing fiscal domicile for purposes of the Convention. Fisca l domicile is imp ortant  since the domicile of the  decedent is a basis  for  imposing esta te tax  or succession duty  on his ent ire  estate  wherever situated .
Artic le IV of the Protocol sta tes  that,  as used in the  Convention, the term  “domicile” with  respect to each of the  States means residence for  purposes  of its  tax.
Under the  definition of fiscal domicile contained in thi s art icl e each State looks first to its domestic law (however , see the discussion below of Article V of the Protocol, rela ting  to the  10-year rule  u nde r Netherlan ds law ). The defini-
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tion then provides rules for determining a single domicile in cases in which both 
of the States regard the decedent as having been a  domiciliary. (Exis ting con­
ventions do no t provide for the elimination of double domicile, but rathe r give 
relief from double taxa tion  in double domicile cases by means of a prorated  
credit similar to t hat  provided in Article 11(2) (c) of this Convention).

The proposed Convention provides that a decedent who at  his death was a 
citizen of one of the States withou t being a citizen of the other State, and who 
would be considered as domiciled in both States  under thei r respective laws, 
shall be deemed to have been domiciled only in the State of which he was a 
citizen if (1) he died when having been domiciled (for  purposes of tax)  in the 
other State  in the aggregate less than  7 years during the 10-year period ending 
at  his death, and (2) he was in the other State  for business, professional, 
educational, training , tourism, or a similar purpose (or as the spouse or a de­
pendent member of the family of a person who was in tha t other State  for 
such a purpose) , and if he did not have a clear intention to  remain indefinitely 
in the other State. Unless all of the evidence considered together is clear and 
convincing to the contrary it  shall be presumed tha t the decedent did not have 
a clear intention to remain indefinitely in the State  of which he was not a 
citizen. The use of a  7-out-of-10 year rule rather than  a simple period of time 
avoids issues arising from a  relatively short  change in status. (As a corollary to 
this 7-out-of-10 year rule, the State  of citizenship yields priority of taxa tion 
(by means of a credit) to the other  State  after 7 years of domicile therein in a 
10-year period. See Article 11(2) (a )) . This rule conforms the Convention to 
some extent to the OECD Model Convention approach and recognizes th at  deced­
ents who lived in a foreign country for a subs tant ial number of years  preceding 
death normally have significant ties with that country justify ing the imposition 
of primary taxing jur isdiction by such country.

In the cases in which a single domicile is not determined under the above 
rules,2 additional tests  are set forth to resolve the decedent’s domicile. These 
tests  are based on the test s for  determining domicile contained in the OECD 
Model Convention, with certain variat ions. The first such tests provides tha t 
the decedent shall be deemed to have been domiciled in the State in which he 
made his permanent home for  5 years  o r more immediately preceding h is death. 
Article II I of the Protocol provides that for this purpose a decedent shall not 
be deemed to have more than  one permanen t home. If  tha t test does not deter­
mine the decedent’s domicile, his domicile shall be deemed to be in the State 
in which his personal relations were closest. If tha t cannot  be determined, his 
domicile shall be deemed to be in the State  of which he was a citizen. If  the 
decedent was a citizen of both State s or neither of them, the competent autho ri­
ties shall determine the State of his domicile by mutual agreement, Article VI 
of the Protocol provides that since it  is intended by Article 4 to resolve all cases 
of double domicile, the competent authorities of the States shall resolve any 
dispute with respect to the domicile of the decedent for  purposes of the Con­
vention which is presented to one or both of them within the period of time 
prescribed under Article 12 for  the filing of a claim for credit or refund of tax.

Article V of the Protocol provides that the Netherlands will not, for purposes 
of determining domicile under  this article, assert  its domestic 10-year rule 
presumptive of domicile with respect to decedents who were citizens of the 
Netherlands and who were in the United States  for less than 10 years imme­
diately preceding death, if the decedent had the intention to remain indefinitely 
in the  United States. Accordingly, a citizen of the  Netherlands, who at  his death 
was in the United States with  the intention of remaining indefinitely is con­
sidered a domiciliary of the United States for purposes of the Convention, 
although he did not have a permanent home here for 5 years. The Netherlands 
may. however, tax  the worldwide estate of such a decedent pursuant to Article 
0 of the  Convention, re lating  to  taxation based on citizenship. Double taxation is 
avoided through the credit provisions of Article 11.

ARTICLE 5.  AP PL IC AT IO N OF DOM EST IC LAW’S

This article provides for the application of domestic law’ except as otherwise 
provided in the Convention. Accordingly, for example, the deductibility of debts 
is determined by each State under it s domestic laws.

2 For  example ease s of double cit ize nship , cit ize nsh ip in a th ird coun try , or a decedent i 
the S ta te  of which he wa s no t a ci tiz en  fo r more th an  7 ou t of  10 ye ar s with ou t th e clef 
in tent ion to  r em ain  the re  in def ini tely .



Und er Netherlan ds laws debts  secured  by property  described in Article  6 for 7 are  deducted  enti rely  from the value  of the  property  to which they relate. Under United Sta tes law debts of the decedent are  pro rated among all  of the assets  of the  estate  for  purposes of determining the tax abl e estates of nonresi­den t alien s and the  credit allowable with  respect to estate s of United Sta tes  domiciliar ies or citizens. See example (6) in the  commentary  on Article  11.This  arti cle  provides fu rthe r tha t, in any case  in which the laws of a Sta te allocate  deductions on the  basi s of the situs of property,  property shall  he deemed for the purpose of dete rmin ing the  amount of any deduct ions to have a situ s in that  Sta te only if th at  Sta te may tax  it  under the Convention. Fo r ex­ample, in the case of  a Dutch domiciliary and citizen who dies owning real  prop­ert y in the United Sta tes and  stock of United  Sta tes corporations, allocation  of debts  should be made und er section 2106(a) (1) of the In ter na l Revenue Code of 1954 based solely on the  ownership of the United States real prop erty  since the  stock is not tax able by the  United S tate s under the Convention.In  orde r to allocate  debts properly for credit purposes, thi s arti cle  fu rth er  provides that  proper ty shal l be deemed for the purpose of determining the  amounts  of any credits  to hav e a situ s in the  other Sta te only if a credit  is allowable unde r the  Convention for  the tax  of that  oth er Sta te with  respect to the property .
Artic le 5 also prese rves  reporting and recordkeeping requirements of domes­tic  law based upon situs with  respect to prop erty  which Article 8 of the Con­vention exempts from  tax. See section 6018 (a )( 2) of the  Inte rnal Revenue Code of 1954 and §§ 20.6036-1 (a) and  20.6325-1 (b) of the Es tat e Tax Regulations. This provision rela tes specifically to information or tax ret urns  o r notices, tra ns ­fe r certificates, or maintenance  of records, and  provides th at  sanct ions und er domestic law (civil and  crim inal) shall  not  be affected by exemption und er the  Convention. In other words, in the preceding example , if the est ate  fai ls to file re tur ns  or notices or obtain  tran sfer  certificates, or maintain  records, as would be required in the absence of exemption of the stock, then sanctions  may be im­posed to the same extent  as  if the  Convention had  not exempted the  stock from tax. This provision is nece ssary in order to have effective sanct ions since most civil sanctions are  based upon the amount of the  underpayment of tax,  which in this case may be zero by reason of the  Article 8 exemption.One of the principa l purposes of the  proposed convention is the prevention of fiscal evasion. Even though the United States relinquishes jurisdict ion to tax  cer tain proper ty, such as stock of United States companies, retention of the  above requirement and sanc tions is designed to preven t evasion of Nether­lands tax. In the event that  any of these requ irements  or sanct ions proves to be unnecessary it may be removed or  modified by regula tions .
Finally, this  art icle provides th at  the Convention shall  not result in an in­crease in the amount of the tax imposed by either Sta te (except to the  extent  th at  the  increase results  from the reduct ion under the Convention of the  tax  paid to  the o ther Sta te for which credit is al lowable).

ARTICLE  6. IMMOVABLE PROPERTY

Artic le 6 provides that  immovable property  may be taxed by a Sta te if the prop erty  is situated in that  State.  The United Sta tes  has no law defining “im­movable property”. The term as applied  to United States prop erty  is considered to mean real proper ty for purposes  of the Convention. Security intere sts  are  not  deemed real property fo r this  purpose.
The las t par agraph  of Article 6 (and  of Artic le 7), together with  the  usage of the  permissive words “may  be taxed” in the  first  paragraph , precludes any extension of a Sta te’s tax ing  jurisdic tion  under thi s art icl e beyond th at  pro­vided in it s domestic law.

ART ICLE 7. BU SIN ES S PROPERTY OF A PERM AN ENT ES TA BL ISHM EN T AND ASSETS PER ­
TA ININ G TO A FIXE D BASE USE D FOR TH E PERFORMA NCE OF PROFE SSIO NAL  SERVICES

This  ar ticle provides that  assets  (other  tha n ships, boats,  and ai rc ra ft operated in inte rnational traffic, movable property  rela ted  thereto, and immovable prop­er ty)  which form pa rt of the  business prop erty  of a permanen t establish men t may be taxed by a Sta te if the perm anent estab lishm ent is situ ated in t ha t State. The art icle  applies to such assets to the extent  they were  used or held for use in the  conduct of the business of the permanent estab lishm ent.
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The arti cle  defines the  term “perman ent establishme nt”. The definition is an 
upd ated  adapt ation of th e definition  found in  the Income T ax Convention between 
the  United Sta tes  and the Netherlands. As so defined, the term “perma nen t 
establishment” means  a  fixed place of business through which a decedent w as en­
gaged in t rad e or business. This includes a decedent’s inte res t in a  p art ne rsh ip o r 
other unin corporated associat ion (which is not taxed as a corpora tion ). The term 
“fixed place of business” includes a branch, an office, a facto ry, a workshop, a 
sales outlet, a mine, q uar ry, or o the r place of ex trac tion of n atu ral resources, and 
a build ing site  o r a construction or assembly project which  exi sts for more tha n 
12 months (inc luding any period of existence af te r the  decedent’s dea th) .

The art icle specifically exclu des from the definition of perm anen t esta blish­
ment a fixed place of business used solely for one or  more of th e following act ivi ­
ti e s : (1) The storage, display, or delivery of goods or merchandise belonging 
to the  dece dent ; (2) the  maintenance of a stock of goods or merchandise be­
longing to the  decedent for  the purpose of storage, display,  or delivery ; (3) the  
mainten ance of  a stock of goods or merchandise be longing to the decedent fo r the 
purp ose of p rocessing by anothe r; (4) the  purchase of goods o r merchandise , or 
the collection of information, for  the  dece dent ; (5) adve rtising, supplying infor­
mation, conducting scientific research , or sim ilar act ivi ties  which  had  a prepara­
tor y or auxil iary chara cte r, fo r the  decedent ; or (6) the  m aintenance of a fixed 
place  of business (by a person act ing  in a capacity other than  th at  of a dea ler)  
for  the  purpose of investing  or  tra din g in stocks, secur ities , or commodities for  
th e decedent’s owm account, whether direc tly or  through  a  b roker or othe r agent.

The  decedent will be conside red to have  had a perman ent establish ment if he 
engaged in business  th rough an agent (other  th an  an independent agent a ctin g in 
the ord ina ry course  o f his  business or an agent described in (6) of the preceding 
parag rap h) who had  and  regula rly  exerc ised au thor ity  to conclude con tracts  in 
the  name of the  decedent,  unles s the  agen t only exerc ised such autho rity  to pu r­
chase goods o r merchan dise  fo r the  decedent. On the  o the r hand,  the decedent is 
not deemed to have had a perman ent establish ment mere ly because  he carrie d 
on a tra de  or business th rough an  independent agent acting in th e o rdin ary course 
of the  a gen t’s business.

The fac t th at  the  decedent contro lled a corporat ion shall  not be take n into 
account in determin ing whether the  decedent had a permanen t estab lishment. 
Thus, for  example, an act ivi tiy  of the  decedent will not be deemed a perm anent 
esta bli shm ent  by reason of the  fact  th at  the  decedent contro lled a corporat ion 
opera ting (through a perman ent establish men t or otherwise) in the  same State.

Assets  (other  tha n immovable pro per ty) of a fixed base used  for the  perform­
ance  of professional  services or sim ila r act ivit ies may be taxed by a Sta te if the  
fixed base is situ ated there in.

ARTICLE 8. TAX ATIO N ON TII E  BA SIS  OF DOM ICIL E

This art icl e author izes  the Sta te of which the  decedent was  a domic iliary at  
dea th to tax  all prop erty  in the es ta te  wherever situ ated (if  taxable under the 
domestic law of the  State) , and proh ibit s a Sta te of which the  decedent was  
nei the r a citizen  nor a domic iliary  from tax ing  prope rty (or tak ing  proper ty into  
accoun t in determin ing the  ra te  o f ta x)  except to the  extent  provided in Artic le 
6 or 7. Under  th is provision, and sub ject  to the  provisions of Artic le 9. a Sta te of 
which  the decedent was not  a domiciliary may not  tax such proper ty as stock, 
bonds, lif e insuranc e proceeds, jewle ry. ar t objects, or immovable proper ty situ­
ated in a nothe r country , unless the prop erty  is  taxable by i t und er Artcile  7. Nor 
may such a Sta te tax  ships or ai rc ra ft  opera ted in intern ational traffic or mov­
able p roperty pe rtai nin g to t he ir operat ion.

ART ICLE 9. TAXATION ON TH E BA SIS  OF CIT IZ ENSH IP

This  ar tic le provides th at  a Sta te may tax  proper ty in accordance with  its  
laws in the  case  of an es tat e of a deced ent who is a citizen of th at  Sta te at  his  
death, notwi thstanding th at  t he  property is not prop ertv  enum erate d in Article G 
or 7 or tha t th e decedent was not domiciled in the  State. This  ar tic le prese rves the 
right of the United  Sta tes and  the Nether land s to tax the  worldwide estates of 
thei r citizens.  The Nether land s may t ax  i ts citizens under it even though its  tax  
is based on cons tructive domicile in th e Netherlands  (under  the t Dutch 10-year 
rule) ra th er  tha n citizenship  and the  decedent is trea ted  und er Artic le 4 of the 
Convention (by reason of Artic le V of the  P rotoco l) as not having been domiciled 
in the  Ne ther lands.
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ARTICLE 10 . EXE MPTIO NS

Parag raph (1) of this articla provides for an exemption which roughly 
corresponds to the marital deduction provided in section 2056 of the Internal 
Revenue Code of 1954. The exemption applies to separate property which passes 
to the surviving spouse from a decedent, i f the decedent was a domiciliary or 
citizen of the United States, and if the property may he taxed by the Nether­
lands solely by reason of Article 6 or 7 (i.e., is not taxable on the  basis of the 
decedent’s citizenship or domicile in the Netherlands). Such property shall 
he included in the estate subject to the Netherlands transfer  duty only to 
the ex tent tha t its value exceeds 50 percent of the value of all property included 
in the Dutch estate. The value of the Dutch estate and of property which 
passes to the surviving spouse is determined afte r taking into account any 
applicable deductions but, as provided in Article VII of the Protocol, before 
allowance of the $30,000 exemption provided in paragraph (2) of this article.

The exemption described above is inapplicable during any period when the 
laws of the United States make the tax imposed by it with respect to estates of 
nonresident aliens substantially less favorable in relation to the tax  imposed 
by it with respect to estates  of its citizens or domiliciaries than  is the case 
when the Convention was signed (Ju ly 15,1969).

Paragraph  (2) of this artic le provides tha t where a State may tax  solely 
by reason of Article 6 or 7 tha t State shall not impose any tax if the 
aggregate value of the property included in the estate subject to its tax  (after 
taking into account any applicable deductions and afte r taking into account 
the mari tal exemption, but before taking into account any other exemptions) 
does not exceed $30,000. Tf the value so determined exceeds $30,000, the tax 
imposed shall not exceed the lesser of 50 percent of the value in excess of 
$30,000 or the amount of the tax determined in accordance with  the provisions 
of the Convention (taking into account any exemptions allowable under the 
laws of the State ).

This exemption relieves an estate of $30,000 or less which is not taxable 
by the Netherlands under Article 8 or 9, of liability  for Dutch tax. It  applies 
to a lesser extent, by reason of its 50 percent limitation and the 6 percent 
Netherlands rate, to esta tes of up to $34,090. By operation of section 2106(a) (3) 
of the Internal  Revenue Code of 1954 and Article 10(2) (b) , the United 
States provides a flat $30,000 exemption with  respect to its tax on estates not 
taxable by the United States under Article 8 or 9.

The application of the provisions of Article 10 may be illust rated by the 
following examples:

Example  (I ).  D, a U. S. citizen and domiciliary, owned Dutch immovable 
property (his only Dutch property)  valued under Dutch law at $200,000 and 
subject to a $150,000 mortgage. D devised the property, which was not com­
munity property, to W, his wife. Under Dutch law, the mortgage is entirely 
deductible from the Dutch property in determining the taxable estate. Ac­
cordingly, the net  Dutch estate  is $50,000. Under Article 10(1),  a mari tal exemp­
tion of 50 percent of tha t amount, or $25,000, is allowable. The $30,000 
exemption eliminates the remaining $25,000 of the estate so there is no taxable 
estate  for purposes of the Dutch transf er duty.

Example (2). Assume the  same facts as in example (1) except that  D owned 
additional  immovable property in the Netherlands (unmortgaged) valued at 
$75,000 which he devised to S, his son. The mari tal exemption allowable under 
Article 10(1) in this case would be the full $50,000 net value of property 
passing to W since this amount does not exceed 50 percent of $125,000 (the 
net value of the total Dutch esta te).  The exemption of Article 10(2) is in­
applicable in this case because the Dutch taxable estate of $75,000 (af ter  al­
lowance of the mar ital exemption) exceeds $30,000, and the transfer  duty on 
the estate (6 percent X $75.000=$4,500) is less than 50 percent of the difference 
between the Dutch taxable  estate ($75,000) and $30,000.

ARTICLE 11 . CREDITS

This a rticle provides that a State taxing on the basis of the decedent’s citizen­
ship or domicile is to allow a credit for taxes paid to the  other State with respect 
to property taxable by tha t other State in accordance with Article 6 or 7. For 
this purpose, reference to property taxable by a State in accordance with Article 
6 or 7 includes property which would be taxable  by that  State under the terms
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of one of those art icles if taxable by the  Sta te under its  laws, whether or  no t it  
is also taxable on the  basi s of the decedent’s domicile or citizensh ip a t death .

Subject to other lim itat ions described herein , if both States tax  a decedent's 
worldwide esta te, then with respect to proper ty not  taxable by either* in  accord­
ance w ith Article 6 or 7 :

(1) If  a t dea th the decedent was a  citizen of only one State, was a domiciliary 
of the othe r State, and  und er the domestic law of such other Sta te had  been 
domiciled therein  in the  aggregate 7 or more yea rs dur ing  the  10-year period  
ending a t his death, then  the Sta te of which he was a citizen  s hall allow a credit 
equal to the amount  of the tax  imposed by such o the r S ta te ;

(2) If  at  dea th the decedent was a citizen of both Sta tes  and a domic iliary 
of one State,  then the  Sta te of which he was not a domici liary shall allow a 
credit  equal to the  amount of the ta x imposed by th e other S tate  ; or

(3) In  othe r cases, each Sta te shall  allow a credit  in the  amount which bear s 
the  same proportion to the  amount  of its tax  at tri bu table to such property,  or 
to the amount of the other Sta te’s tax  att rib utab le  to the same property, which­
ever is less, as the  fo rmer amount bears to the sum of both amounts.

The first situat ion  described above provides for  the Sta te of citiz ensh ip to 
yield  priority of tax ation (as  a cor rela tive  to the  7-out-of-10-year domiciliary 
rule  in Artic le 4).  The second situatio n provides for  priori ty of tax ation to the 
Sta te of which the  decedent was both a citizen and  a domicilia ry. The thi rd 
situ atio n provides for  a spl itting of the credit. The most common case expected  
to come within the  la tte r situa tion is th at  of a decedent who was a citizen  of 
one Sta te who was permanently  living  (“domiciled” ) in the othe r Sta te for less 
tha n 7 years at his death .

Notwithstanding these provisions the  total amount of all cred its allowed  by a 
Sta te pursuant  to the Convention or under its  laws or other conventions with  
respect to all  proper ty in respect of which a credit  is allowable und er thi s Con­
vention shall not  exceed th at  pa rt of the  tax  of the  crediting Sta te which is 
att rib uta ble  to such pro(>erty. For purposes of this determination , all prop erty  
for  which credit is given und er the  Convention is aggrega ted and not tre ate d in­
dividually.  See example (5) her einafter.  This  limita tion is not applicable to the  
third  situ ation described above since th at  situ atio n has such a limitatio n bui lt 
into  its credit form ula, and since  inclusion in the  computaton of prop erty  to 
which th at  provis ion applies might result  in excessive  c red its for  other proper ty.

The art icle provides that  in dete rmining  the  amount  of the tax  imposed by a 
Sta te with  respe ct to or att rib utab le to property  there shall be sub trac ted from 
the gross tax so imposed all credit s allowed by the  Sta te with  respe ct to the 
prop erty  except credi ts which are  allowable  und er th is ar ticle.

No credi t is to be finally allowed until the  tax for which the  c redit is  allowable 
(reduced by any cre dit  allowable with  respect the reto) has  been paid. Cred its 
for  the  tax imposed by the other Sta te will be t ent atively allowed pending proof 
of payment thereof .

Any cred its under thi s arti cle  are in lieu of any credits authorized by the 
respective  laws of th e S tate s fo r the taxe s of the  oth er State .

The operation  of Artic le 11 may be illust rat ed  by the  following examples (in 
which references to domicile assum e resolution  of possible double domicile under 
Artic le 4) :

Exa mple (1) . D, a citizen  and domiciliary of the Netherl ands, owned immov­
able prop erty  in the United States, immovable prop erty  in the  Netherlands , and  
corporate stock (property not described in Artic le 6 or 7). The  Federal  est ate  
tax  imposed with  respect to the immovable proper ty in the  United Sta tes is 
$11,000, and  the portion of the Netherlands ’ succession duty att rib uta ble  to th at  
proper ty is $10,000. Under Article 11(1), the  Nether land s mus t allow a cred it of 
$11,000 on its  succession duty. However, und er Artic le 11(3) the  amount of the  
credit  is reduced to $10,000, the succession duty  att rib utab le  thereto.

Exa mple (2). D, a citizen of the  United Sta tes and  domiciliary of the 
Nether land s for  12 years at  his dea th, owned immovable prop erty  in the United 
States,  the Netherlan ds, and Coun try N, and  stock of three corporations . The 
amount  of the  Fe der al e sta te tax  imposed with  respect  to each piece of immovable 
proper ty and  each block of stock is $11,000, while the  succession duty  with  
respect to each is $10,000. Country N imposed $8,000 in dea th taxes with  respect 
to the  immovable prop erty  therein,  for  which the  United States and  the Nether­
lan ds each gave a ful l tax  credit und er their int ern al laws. In addi tion , und er 
Art icle  11(1) the United Sta tes  must allow a credit  of $10,000 for the  Nether­
lan ds tax  with respe ct to immovable  proper ty in the Netherlands, and  under



Article 11(2) (a ) credits of $30,000 for the Netherlands tax with respect to 
the three blocks of stock and $2,000 ($10,000-$S,000) for the residual Netherlands 
tax on the immovable property in Country X, or total credits under Article 11 
of  $42,000. Under Article 11(1) the Netherlands must allow a credit for the 
United States  tax with respect to the immovable property in the United 
States, a credit which under Article 11(3) shall be limited to the amount of 
Netherlands ta x attributab le to the property ($10.000).

Example (3). The facts are the same as in example (2) except tha t D was 
a citizen of both the United States and the Netherlands and a domiciliary of 
the Netherlands for only 6 months at his death. The credits allowable under 
Article 11(1) are unaffected by these changes, and the credit allowable by the 
United Sta tes under Article 11(2) (a) is replaced by a cred it in an equal amount 
allowable by the United States under Article 11(2) (b ).

Example (4). The facts are the same as in example (2) except tha t D had 
been domiciled in the Netherlands for 4 years at  his death. The credits allowable 
under Article 11(1) are unaffected by this change, but the credit allowable by 
the United States under Article 11(2) (a ) is no longer applicable. Instead, under 
Article 11(2) (c) of the United States must allow a credit for $16,941

S'SG 000 \
$36 000+$3° 000/  a n d  t h e  Netherlands must allow a credit for $15,059

__$32,000___ \
$32,000+$36,000/

($32,000 X

($32,000 X
Example (5). D, a domiciliary and citizen of the United States, owned two 

parcels of immovable property in the  Netherlands. Transfer duties in the amount 
of $5,000 were paid to the Netherlands with respect to each parcel. No Federal 
estate  tax was paid with respect to one of the parcels because it was left to a 
charity, but $S,000 Federal estate tax was paid with respect to the other. 
Under Article 11(3), the amount of the credit to be allowed by the United 
States for Netherlands tax is limited to $8,000, the amount of the Federal 
estate tax attribu table to all property taxable by the Netherlands under Article 6 
or 7. The fact tha t the Dutch tax with respect to the only property that  the 
Unhid  States taxed is less than $8,000 ($5,000) is irrelevant since the credit 
computations are based upon the total tax  of the other State with respect to 
all property for which credits are allowable.

Example ((>). D, a domiciliary and citizen of the United States, owned immov­
able property in the United S tates valued a t $50,000 and subject to a mortgage 
of $30,000. He also owned unmortgaged immovable property in the Netherlands 
valued at $10,000 and corporate stock valued at $40,000. The administration 
expenses of his estate totalled $10,000. Under Article 5(1 ), the Netherlands 
allocates deductions according to its own law for purposes of the imposition 
of its trans fer duty. Under this principle the Netherlands would impose a 
tran sfer duty on the full $10,000 value of the Dutch immovable property, 
unreduced by any deductions. Under Article 11, the United States in determining 
for credit purposes the amount of its t ax attributab le under its law to the Dutch 
immovable property would allocate $4,000 of the debts and administration 
expenses ($40,000 total deductions times $10,000 value of Dutch property di­
vided by $100,000 value of all property) to the Dutch immovable property. Ac­
cordingly. the United States would limit it s credit for the Dutch t ransf er duty to 
the Federal estate tax attributable to $6,000 ($10,000 minus $4,000 debts and 
administration expenses).

Example (7). The facts  are the same as in example (6) except that  D was a 
domiciliary of the Netherlands for 5 years at  his death. In this case, under 
Article 11(1), the Netherlands will allow a credit for the lesser of the Federal 
estate tax and the Dutch succession duty attributable to the net value of the 
immovable property in the United States of $20,000 ($50,000 minus $30,000) 
and the United States would again allow a credit for the lesser of the two taxes 
attributab le to $6,000. In addition, under Article 11(2) (c) each State will allow 
a proportionate credit with respect to the corporate stock.

ART ICLE 12 . LIMI TA TION  ON CLAIM S FOR CREDIT OR REFUND

This article  imposes a limitation on the period of time during which claims 
for credit or refund may be made. Under this provision the period for making 
such a claim is longer than the period under the Internal Revenue Code of 1954, 
but only if the claim is founded on the provisions of the Convention. Such a 
claim may be made any time before the expiration of the lates t o f:



(1 ) The time for making a claim for refund of tax  under the laws of the 
State  to which a claim for credi t or refund is ma de;

(2 ) Five yea rs from the date of the  death of the decedent in respect of whose 
esta te the claim is made; o r

(3 ) One year after final determination (admi nistra tive or judic ial) and pay­
ment of tax for which any credit under Article 11 is claimed, provided tha t the 
determination and payment are made within 10 years of the date of death  of 
the decedent.

The ar ticle provides th at any refund based on the provisions of the Convention 
is to be made without in terest.

ART ICLE 13 . COMPETENT AU TH OR ITI ES

This article  provides fo r the consideration by the  competent auth orities of the 
States  of cases in which a person considers th at taxation not in accordance with 
the Convention will result for  him from the actions of one or both of the States. 
It  provides fu rther tha t the competent auth oritie s shall endeavor to resolve any 
difficulties or doubts about the  interpr etation  or application of the Convention. 
It  also provides tha t each competent authority  may prescribe such regulations  
and forms as may be necessary or approp riate to give effect to and implement 
the provisions of th e Convention.

ARTICLE 14. EXCHANGE OF INF OR MA TIO N

This article provides for a system of admin istrative cooperation between the 
competent author ities of the two States. It  provides for the furnishing of such 
information as is pertine nt to carrying out the Convention or preventing fraud  
or fiscal evasion (including information with respect to property which is exempt 
under Article 8 from the tax of the furnishing Sta te) . However, information is 
not required of a competent authority  with respect to exempted property if 
the information is not in the  possession of tha t State. The fur nishing  of informa­
tion may he e ither on a routine  basis or on request. Information which is pro­
vided is to be treated  as secret.

The article  does not impose on the States the obligation to carry  out admin­
istra tive  measures at  variance with the laws or admin istrat ive practice of tha t 
or the o ther State, to supply pa rticu lars which are  not obtainable under the laws 
or in the normal course of the administratio n of tha t or the other State, or to 
supply information which would disclose any trade, business, industria l, com­
mercial, or professional secret or trade  process, or information the disclosure 
of which would be contrary to public policy.

Article VIII  of the Protocol provides tha t it is understood tha t the Nether­
lands cannot disclose information obtained from banks and certain similar insti­
tutions, including insurance companies. This results  from the treatm ent under 
Dutch law of such information as confidential. This exception does not apply 
if the bank or other institut ion is the executor or adm inist rator  of the estate.

Also, i t has been agreed tha t t here will be a n exchange between the competent 
autho rities  containing the substance of the following provision:

It  is understood tha t Article 14 of the Convention does not require tha t a 
State furn ish information to the other State with respect to securities issued 
by residents (corpora te or otherwise ) of t ha t other State (oth er than securities 
taxable by th at other State under Article 7) included in the estate of a domi­
ciliary of the first-mentioned State who is not a citizen of tha t other State.

ART ICLE 15 . DIPL OMATIC AND CONSULAR OFFIC IALS

This artic le preserves the existing fiscal privileges of diplomatic and consular 
officials and officials of interna tional organizations. It  provides further  tha t 
the right to tax estates  of such persons shall be reserved to the country in whose 
service the persons are employed and t hat such persons shall not be deemed to he 
domiciled in the receiving State. Accordingly, diplomats of a “third country’’ 
domiciled in one of the States, but: exempt from tax therein liecause of such 
status,  cannot asse rt rights under the Convention as domiciliaries with respect 
to taxes imposed by th e other State.
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ARTICLE  16. EN TR Y INTO  FORCE

This  arti cle  and Article  X of the Protocol provide for the ratif ication of the 
Convention and Protocol and for  the exchange of instruments of ratif icat ion as 
soon as possible. The Convention and Protocol will ente r into force on the 
date on which  the inst ruments  of ratif ication are  exchanged and the ir provisions 
will apply to estates o f persons dying on or af ter that  da te.

ARTICLE  17 . TERRITORIAL EX TENSION

This  arti cle  provides a method for extending the Convention to the countr ies 
of Surinam or the Netherlan ds Antilles and to all or any of the ter rito ries for 
whose intern ational rela tions the United States is responsible  (such as Puer to 
Rico), if the  country  or area concerned imposes a tax  substan tial ly similar in <
cha rac ter  to those to which the Convention applies. The procedure  prescribed  is an  
exchange of notes through diplomatic channels . The notes are  subject to ratif ica­
tion, however, and the inst rum ents  of ratification must be exchanged.

Unless otherwise specified in the notice of term inat ion referre d to in Article 
18, the  term inat ion of the  Convention will not also term inate the application •
of the Convention to any coun try or area  to which it has  been extended.

ARTICLE 1 8 . TERM INA TIO N

The Convention will continue in effect indefinitely, but may be term inated by 
eith er Sta te as of the end of any calend ar year, providing th at  the termination 
date  does not occur ear lie r than 5 years af ter  the effective date of the Conven­
tion. The termination may be effected by giving at  leas t 6 months’ notice in 
writ ing of the  termination. If  the Convention is terminated, the  termination 
shal l be effective with respect to est ate s of decedents dying af ter the expiration 
of the cale nda r year  with  respec t to the end of which the Convention has been 
terminated.

Artic le IX of the Protocol provides th at  if the  effects of the Convention are 
substan tial ly alte red as a resu lt of changes  made in the laws of  ei the r State, then 
at  tlie request of either State , the two States shall consul t toge ther  with a view 
to making  appropriate modifications in the Convention.



PROPOSED INCOME TAX CONVENTION BETWEEN THE 
UNITED  STATES AND BELGIUM

(Memorandum Prepared by the Staff of the Joint Committee on 
Inte rna l Revenue Taxation)

The existing income tax convention between the United S tates and 
Belgium was signed on October 28, 1948. This convention was modified 
by supplementary conventions of September 9, 1952, and August 22, 
1957, and by a protocol of May 21, 1965. These conventions and pro­
tocol will be replaced by the proposed convention.

The revision of the existing Belgian income tax treaty  is desirable 
for a number of reasons. Over the years various changes have been 
made in the interna l tax laws of the two countries, especially by the 
United States in the Foreign Investors Tax Act of 1966 which sig­
nificantly changed our tax laws re lating to trea tme nt of foreign per­
sons. There  also has been a t rend  in  recent years toward  modernizing 
and standardizing international tax relationships. This is seen in the 
model income tax convention of the Organization for Economic 
Cooperation and Development (OECD) and in the revisions in recent 
years of other  U.S. income tax  treaties.

The proposed convention with Belgium, in general, follows the ap­
proach of other U.S. income tax treaties. The most significant change 
made by the proposed convention is the adoption of the “effectively 
connected concept” in place of the so-called “source of attra ction 
doctrine .” Accordingly, a re sident of one country  who derives invest­
ment income from the other  coun try will bo entitled to the reduced 
rates of, or exemptions from, tax provided by the proposed conven­
tion even though he has a permanent establishment in the source 
country as long as the income is not effectively connected with the 
permanent establishment. This change follows the approach embodied 
in the Foreign Investors Tax Act of 1966 and other  recent U.S. tax 
treaties.

The other more important features  of the proposed convention are 
the following:

(1) The United States and Belgium are defined to include their 
respective continental shelves insofar as income arising from the 
exploration and exploitation of natura l resources on the continental 
shelf is concerned. The effect of this provision is to extend a coun try’s 
jurisdict ion to tax under, and the benefits provided by, the proposed 
convention to income arising in connection with natu ral resources 
activities on the country’s continenta l shelf. Although a definition of 
this type is not found in our other income tax  t reaties (other than the 
proposed treaty  with Trinidad and Tobago), a similar provision was 
added to the Internal Revenue Code by the Tax Reform Act  of 1969.

(2) Specific provision is made for the two countries to mutually 
agree on common meanings for undefined terms which are used in the 
proposed convention. This provision, which will help insure the

(119)
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availability  of the benefits provided by the proposed convention, is 
not contained in other recent U.S. income tax treaties (other than 
the proposed conventions with Trinidad and Tobago and Finland) .

(3) The reciprocal exemption for income from shipping and air 
transportation  is extended to gains arising on the sale of the ships or 
aircraft.

(4) Dividends paid by a U.S. corporation to a U.S. citizen or resi­
dent, which at present are subject to a 20 percent Belgian tax if they 
are collected in Belgium, will be exempted from Belgian tax even 
though collected in Belgium.

(5) Although the generally applicable 15 percent rate  of source 
country withholding tax on inte rest is continued, the proposed conven­
tion further provides for an exemption from source country  tax where 
the interest is received by the government of the other country, is 
interest on commercial credit arising from sales transactions between 
residents of the two countries, or is interest  on bank deposits or 
interbank loans.

(6) A rule for determining the source of nonmineral royalty income 
is provided which differs from tha t contained in the Internal Revenue 
Code and our other income tax treaties. Under the proposed conven­
tion, this typo of royalty will be considered from sources within the 
country of residence of the payor. The normal rule is th at the income 
has its source in the country in  which the proper ty right giving rise to 
the royalty is used.

(7) An exemption from source country tax is provided for capital 
gains (other than on real property) which are not effectively connected 
with a source country permanent establishment (or fixed base). In 
addition, nonbusiness capital gains of an individual  who is not  present 
in the source country for 183 days or more during the year will be 
exempt from tax by tha t country.

(8) The limitation on the foreign tax credit provided under the 
proposed convention by the United States  for Belgian income taxes 
is not formulated in terms of a specific type of limitation. Our other 
income tax treaties normally impose a per-country limitat ion on the 
foreign tax credit. Thus, a U.S. taxpayer claiming the foreign tax 
credit under the proposed convention will be subject to the  l imitation 
applicable to tha t year under the  Internal Revenue Code (at 
present the per-country limitation or the overall limitation).

(9) Business profits (and other income) which Belgium may tax 
under the proposed convention are trea ted as from sources within 
Belgium, even though under the  Internal Revenue Code source rules 
the income might be treated  as from sources outside Belgium. This will 
help insure  tha t a U.S. taxpayer who incurs Belgian taxes under the 
terms of the proposed convention  will be entitled to a foreign tax 
credit for those taxes where the per-country limitation  on the credit 
is utilized.

A detailed explanation of the proposed convention on an article by 
article basis is presented below.
Article 1. Personal scope

The proposed convention provides tha t it is generally applicable to 
persons who are residents of ei ther  the United States or Belgium, or of 
both countries. This provision, which is based on the OECD model 
convention, is not found in o ther U.S. income tax treaties. It  does not,
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however , result in any substan tive  difference since the specific  pro­
visions of our other income tax  treaties generally  are limi ted in 
application to residents of the two tre aty countries.
Article 2. Taxes covered

The proposed conv ention applies to the U.S . Fede ral income tax. 
In the case of Belg ium, it applies to the various Belg ian income taxes, 
including prepaymen ts of these taxes and surcharges on these taxes.

The proposed convention also contains the provision generally 
found in U.S . income tax treaties to the effect tha t the convention 
will apply to sub stantia lly similar taxes which either cou ntry may 
subsequently impose.

In addition , it is provided tha t the countries are to inform each 
other  of amendm ents of their tax laws or the adoption of any  sub­
sta nti ally similar  taxes, and of applicable  interpretations of the pro­
posed convention. Other recent U.S. income tax  treaties contain a 
similar provision for the exchange of legal information.
Article 3. General definitions

Th e stand ard definitions found in most  of our income tax treaties 
are contained in the proposed convention.

In addition, the proposed convention contains a provision which  
is not found in the exist ing conve ntion or other U.S . tax treaties 
(except for the proposed tre aty with Trin idad  and Toba go) which  
includes within the definition of the term “ United States”  the terr i­
torial sea of the United Sta tes  and the cont inental shelf of the United 
Sta tes  insofar as the exploration and exploitation of natu ral resources 
on the continental shelf is concerned. This expanded definition, how­
ever, is applicable for purposes of the proposed convention only to 
the exte nt that  the person, property,  or ac tiv ity  of concern is con­
nected  with the exploration and exploitat ion of natu ral resources. A 
similar definition of Belg ium is contained in the proposed convention. 
The definition ot continental  shelf aieas contained in the proposed 
conve ntion is similar  to that  contained in the proposed convention 
with  Trinidad and Tob ago  and to tha t provided in the Internal  
Revenue Code (as amended by  the Ta x Reform Act  of 1969 ) excep t 
tha t undei the Code the continental shelf definitions apply only with 
respect, to mines, oil and gas wells, and other natural deposits. Under 
the proposed convention, the applicabili ty of the definition is not 
expressly restricted in this manner  since it applies with respect to 
the exploration for or exploita tion of  any natu ral resource. In practical 
operation, however, the app lica bili ty of the provision usually wil l bo 
sim ilarly  restric ted. The ac tiv ity  of  fishing is not intended to be 
considered the exploration or exploitat ion of natural resources of the 
continental shelf, and thus the definition of continenta l shelf is not to 
app ly with respect to this activ ity .

The proposed convention also contains the standard provision 
tha t undefined terms are to hav e the meaning which they have under 
the applicable tax laws of the country applying  the convention. It  
is further provided, however, tha t under the mutual agreement pro­
cedure of the proposed conv ention (Article 25) the comp etent au­
thorities may establish a common meaning for an undefined term.
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This provision is simi lar to those con tained  in the  proposed  conven­
tions with  Tr ini dad and Tobago  and  Fin land. Alth ough mo st of our  
oth er incom e tax tre aties con tain  a mu tua l agreem ent  procedure , 
generally , they  do no t havo  a specific agreem ent  prov ision rel ati ng  
to defin ition al ma tte rs.
Article 4- Fiscal domicile

The b enefits of th e p roposed c onv ent ion  gen eral ly are ava ilab le only  
to res idents  of the  two countries. Th e proposed  con ven tion  defines 
“re sident  of Belgium ” and  “residen t of the  Un ited St ates ,” and  in 
add itio n provides a set of rules  to determ ine  reside nce for purposes of »
the con ven tion  in the  case of an ind ividual wi th dua l residence . Th is 
prov ision of the  prop osed conven tion  is based on the  fiscal domicile 
arti cle of the  OE CD  model con ven tion and  is simi lar to the provision 
found in the French  trea ty  and  th e proposed Fin nish trea ty . *

Un der the proposed conven tion , an indiv idu al whom  b oth countri es 
cons ider to be a res ident according to the ir gene ral rides for de ter m­
ining  residence will be deem ed for  all purposes of the  con ven tion  to 
be a r esi dent of the  coun try  in which he has  his pe rm anen t home, his 
cen ter  of vit al intere sts , his habit ua l abode, or his citiz enship.  If  the 
residence  of an ind ivid ual  cannot be determ ine d by these tes ts applied  
in the  ord er sta ted,  the comp ete nt au tho rit ies  of the  cou ntr ies  will 
set tle  the quest ion  by mu tua l agreem ent .
Artic le 5. Permanent establishment

The exis ting  con ven tion  conta ins  a limited  definitio n of the  term 
“perm anent es tab lishm ent.” Th e permanent est ablishm ent concept, 
of course, is one of the  basic  devices  used  in income tax tre aties to 
avoid double  tax ation. Generally , a res ide nt of one co un try  is no t 
taxable on its  busin ess profits by  the  oth er co un try  unless those 
prof its are at tr ibutab le  to a pe rm an en t establishm ent of the  res ide nt 
in the  o ther country . Moreov er, the  p erm anent est ablishm ent conc ept  
is signi fican t in det erm ining wh eth er the  redu ced  ra tes of, or exem p­
tions from , tax  provided by  the con ven tion  for dividen ds, int ere st,  
roy alti es,  and cap ital  gains  are applicable.

A new definition of the  ter m “perm anent est ab lishm ent” is con­
tained in the  proposed conven tion . This definitio n genera lly follows 
th at  con tain ed in the  O EC D model  con ven tion  and  othe r recent  U.S . 
income tax  trea ties . Basically , the  proposed conven tion  expands the •
definitio n to clar ify the  situa tio ns  in which  busin ess act ivi ties  carrie d 
on by  a res ident of one co un try  in the  othe r coun try  will be con ­
sidered a permanent est ablishm ent in th at  oth er cou ntry.

Gen eral ly, any  fixed place of business through  which  a res ide nt of •
one co un try  engages in ind ust ria l or commercial acti viti es in the  o ther 
co un try  will be considered  a pe rm anen t establ ishment. This includes 
a se at  of management , an office, a factory , and  a building  s ite or con ­
str uc tio n or ins tall atio n pro jec t which exists  for more than  twelve 
mo nths. Thi s general  rule  is modified by providing th at  a fixed plac e 
of business which is used for any or all of a numb er of specified ac­
tiv itie s will no t be cons idered a perm anent establ ishment. The se 
act ivi ties  include the  purchase of goods and  the  warehousing  of goods 
for purp oses  of storage,  disp lay , delivery, or processing by anoth er  
person.
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Under the proposed convention, it is further provided tha t, no t­
withstanding the specifically exempted activities, a resident of one 
country  will be deemed to have a permanent establishment in the 
other country if i t has a fixed place of business in tha t count ry and 
sells goods or merchandise for use or disposition in tha t count ry which 
either were subjected to processing in that country by  another person 
(wherever purchased) or were purchased in tha t country and not 
subjected to processing outside of that  country. This provision, al­
though not contained  in other U.S. income tax treaties, is similar to a 
provision contained in the proposed Trinidad and Tobago convention.

* The proposed convention  also provides that  a resident of one 
country will be deemed to have a permanent establishment in the 
other country if it has an agent in that  country who has and hab itu­
ally exercises a general contrac ting auth ority  (other than  for the

< purchase of merchandise). This agency rule does not apply, however,
if the agent is a broker, general commission agent, or any other agent 
of an independent s tatus, provided the agent is acting in the ordinary 
course of his business.

The proposed convention further provides that this independent 
agent exception will no t apply in the case of an agent acting on be­
half of an insurance company who has, and habitually  exercises, a 
general contracting authority . Accordingly, an insurance company of 
one country will be deemed to have a permanent establishment in 
the other country if it has an agent with  general con tracting  au thor ity 
in tha t country, regardless of whether the agent is of dependent or 
independent status. Other  U.S. income tax treaties  do not contain a 
similar provision.
Article 6. Income -from real property

The existing convention generally provides tha t real prope rty and 
natural resources rentals or royalties and other real property income 
(not including income derived from obligations secured by the prop­
erty) may be taxed in the coun try where the  real property or na tura l 
resource is located. In addition,  it provides that a Belgian resident 
who derives this type of r ental or roya lty income from the United 
States  may elect to be subject to U.S. tax on that income as if he 
were engaged in a trade or business in the United  States  through a 
permanent establishment.

• A similar provision is included in the proposed convention. The 
principal change made by this provision is the elimination of the 
provision dealing with the net  basis election allowed Belgian indi- 
viduals with respect to real property  income from U.S. sources. This 
provision is no longer necessary in view of the similar election added 
to the Inte rnal Revenue Code by the Foreign Inves tors Tax Act of 
1966.

Accordingly, under the proposed convention, real prope rty income 
and natu ral resources royalties  (including gains from the sale or 
exchange of the property or r igh t giving rise to the royal ty, bu t not  
including interest on debts secured by real property or a roya lty 
interest ) will be taxable by the country  in which the prope rty or 
natu ral resource is located.
Article 7. Business profits

The existing convention provides tha t a resident of one country is 
taxable by the other country on indust rial and commercial profits only
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to the exte nt the profits are allocable to a permanent establishment 
in the other  country.

The proposed conven tion, in general, continues this rule with  various 
revisions which conform it to the treatment of business profits in other 
recent U.S . tax conventions and under the Internal  Rev enu e Code.
This includes the adoption of the effectively connected conce pt (i.e., 
elimination  of the force of attraction  idea).

Unde r the proposed convent ion, business profits of a resident  of  one 
country  are taxable in the other country to the extent they are att rib ­
utable to a permanent establ ishment which the resident has in the 
other country . In computing the business profits which are subject  to 
tax, the proposed convention allows the deduction of all expenses, •
wherever incurred, which are reasonably connected with the business 
profits.

It  is further provided that  the purchase of merchandise by  a per­
manent establishment, or by  the resident of which it is a permanent *
establ ishment, for the account of the resident  will not of itself  cause 
profits to be attr ibuted to the permanent establishment.

The proposed convention does not follow the approach of our other  
recent income tax treaties which set forth severa l types of income tha t 
are included within industrial and commercial profits. Rather,  as a 
general rule, the proposed conve ntion provides tha t industrial and 
commercial profits do not include items of income specifically  deal t 
with by other articles of the convention except to the exte nt provid ed 
in those articles. In this regard the provisions  of the proposed conven­
tion dealing with income such as dividends, interest, royalties  and 
capital gains specifically provide that if those types of income are 
effec tively connected with a permanent establishm ent they are to be 
treated as business profits.

The  proposed convention also specifically includes rents and 
royalties  derived from motion picture  films and films or tapes for 
radio or television broad casting within  business profits. Under the 
existing  convention, this t ype  of income is de alt with  under the roy alt y 
article  and thus is exempt from tax unless the recipient has a perma­
nent establishment in the source country. The  effect  of including these 
rents and royalt ies within business profits is the same as if they were 
dealt with under a roya lties article which embodied the effectively 
connected concept in tha t they will be exempt from tax in the source 
coun try unless they  are attr ibutable to a permanent  establ ishment •
which the recipient has in tha t country.
Article 8. Shipping  and transport

The existing convention, like most other  U.S . tax conventions, Aprovides that  income derived by  a resident of one coun try from the 
operation of ships or airc raft  registered in tha t cou ntry will be exemp t 
from tax bv the other country. Th e proposed convention generally  
continues this rule and in addit ion broadens the exemption pro­
vided in two respects.  First, the regi stration  requirement in the 
case of aircraft is libera lized.  It  is provided tha t a resident  of one 
coun try will qualify for the exemp tion from tax  by  the other country 
if the resident’s aircraft  are registered in the other country, or in a 
third coun try with  which the other cou ntry has an income tax treaty  
exempting the income, as well as where the aircraft is registered in 
his coun try of residence. Second, the proposed convention extends
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the exemption to gains derived by  a resident  of one country from the 
sale or other disposition of ships or aircraft  in situations where the 
income from the operation of the ships or aircraft is exempt from tax  
by the other country under the general rule. Although some of our 
other income tax treaties  do not condition the availability  of the 
exemption on the ships or aircraft being registered in the owner’s or 
operator’s country  of residence, none of our other treaties extend the 
exemption to gains arising on the sale or other disposition of the 
ships or aircraft.
Article 9. Associated enterprises

The existing convention and most other U.S. income tax conventions 
contain a provision similar to section 482 of the Internal Revenue 
Code which allows the allocation of income in the  case of transactions 
between related persons, if an allocation is necessary to reflect the 
conditions and arrangements which would have been made between 
unrelated persons. The proposed convention includes a provision of 
this nature.
Article 10. Dividends

Under the existing convention, the rate  of withholding tax in the 
source country on dividends derived by  a resident of the other country 
may not exceed 15 percent, if the recipient does not have a permanent 
establishment  in the source country.1

In general, the principal change made by the proposed convention 
in the treatment of dividends is the adoption of the effectively con­
nected concept which is embodied in the Foreign Investors Tax Act 
of 1966, the OECD model convention and other recent U.S. tax 
treaties. Accordingly, the reduced rate  of tax (15 percent) on divi­
dends will apply unless the recipient has a permanent  establishment 
in the  source country and the dividends are effectively connected with 
the permanent establishment. Where dividends are effectively con­
nected with the permanent establishment, they will be taxed as 
business profits. In this regard, the proposed convention provides 
tha t Belgium may impose on Belgian source dividends treated as 
business profits its movable property prepayment (precomte mobilier), 
or dividend withholding tax, which under Belgian law is imposed on 
all dividends paid to residents or nonresidents and either satisfies the 
taxpayer’s income tax liability with respect to the dividend or is 
allowed as a credit against tha t tax liability.

In the absence of a convention, the applicable tax rate on dividends 
would be 30 percent in the case of the United States  and 20 percent 
in the case of Belgium.

The proposed convention also continues in general the rule of the 
existing convention tha t dividends paid by a corporation of one 
count ry to a person other than a resident of the o ther country will be 
exempt from tax by the other country. In addition, however, the 
proposed convention eliminates the  rule contained in the existing con­
vention tha t Belgium may tax dividends paid by a U.S. corporation

1 Technically , under  the  existing convention, the rate  of Belgian withholding  tax imposed on d ividends 
derived by U.S. residents  from Belgian sources is 15 percent if the s tock is he ld in registered form and is 
18.2 percent if the s tock  is held in bearer form. In the la tte r case, the Belgian tax is imposed at  a s tated r ate 
of 15 percen t on a grossed up am oun t of the dividend which produces the  effective rate  of 18.2 percent. In 
1967, Belgium eliminated from its inte rnal law the grossed up method of computing tax on dividends.  It 
is understood tha t in  view  of this , Belgium subsequen tly agreed to impose  its wi thho lding tax on dividends 
paid  to  U.S. residents at  an  effective rate of 15 percent in  all cases.52-019—71-------9
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to a citizen or res ident of the Un ited St ates  if the  div idends  are col­
lected  in Belgium. Belgian law prov ides  th at  div idends  colle cted or 
received by an individ ual (resident  or nonres ident)  within  Belg ium 
from sources outside  of Belgium are subje ct to a 20 per cent prepay ­
ment (precomte mobil ier). Accordingly, under this prov ision of the  
proposed convention , Belgium will no t collect this  tax  in the  case  of 
dividends received in Belgium by a citiz en or res ide nt of the  Un ited 
State s from a U.S. corp oration .
Article 11. Interes t

The exist ing conven tion  limits the  ra te  of withho ldin g tax  in the  
source  country  on intere st der ived  by a res ide nt of the  othe r co un try  
to 15 perc ent,  if the recipient does no t have a pe rm anent es tab lish­
me nt in the source cou ntry .

The proposed convention  general ly makes  three chan ges in the 
tre atmen t of intere st.  Fi rst , although the  proposed con ven tion con­
tinu es the  15 percen t rat e of tax  on dividen ds generally, it exempts 
from source  country  tax int ere st which  arises in the  following three 
typ es of situa tions : (1) in ter es t on commerc ial cre dit  (inc luding com­
mercial paper) which results  in gene ral from financing arrangeme nts  
made in connect ion with  the  sale of goods, merchandise or services by 
a res ident of one country  to a res ide nt of the oth er co un try ; (2) in ter­
est  on i nte rban k transact ion s; and (3) int ere st on deposit s in banks or 
oth er financ ial ins titu tions.  In  the la tter  two situations,  the  ex emptio n 
is n ot  ava ilab le if the loan  is represented by a beare r i ns tru men t.

Second,  the proposed conven tion  exempts from source co un try  tax 
intere st received by the  oth er St ate or a tax- exempt instr um en talit y 
of the oth er Sta te.  Third , the  proposed convention  adopts the effec­
tive ly connected concept. Thus,  the general ly appl icab le redu ced  rat e 
of tax on, or the  limited exemption s for, intere st will a pply, unless  the 
rec ipie nt has a perm anent est ablishm ent in the  source  coun try  and 
the  in ter es t is effec tively con nected with  the  pe rm anent establ ish ­
ment. Thi s tre atmen t of int ere st general ly confo rms to th at  prov ided 
by the OE CD  model conven tion  and  oth er U.S. tax  conventions . The 
OE CD model con ven tion does no t contain  a to ta l in ter es t exem ption, 
bu t a numb er of oth er U.S. tax  tre aties do provide  a general ly app li­
cable exempt ion for i nte res t ra th er  than  a r educed  rate .

In the  absence  of a convention,  the  U.S. tax  r ate  on in ter es t paid to 
a non res ident would be 30 per cent and  the  Belgian tax  ra te  would  be 
20 percent.

The proposed conven tion  con tains a defin ition  of int ere st which is 
simi lar to the  defin ition  con tain ed in the  OE CD  model convention , 
except th at  in the case of Belgium, intere st also includes prizes  on 
lo tte ry  bonds. Additiona lly,  t he  proposed conv ention con tain s a  lim ita­
tion  on the  app lica tion  of the int ere st artic le, which is foun d in the  
OE CD  model convention  and  oth er recent  U.S. incom e tax  trea ties , 
in situa tio ns  where the  pay or and recipient are  re late d, to the  am ount 
of in ter es t which would have been agreed upon by the  pay or and  
recipien t if they were no t related.

The proposed conven tion  also con tain s a source  rule  for int ere st 
which, in general,  confo rms to the  in ter est  source rule con tain ed in the  
Inter na l Revenue Code. In  add ition, as in the  case of the  dividend 
provision, the proposed con ven tion  prov ides  th at  Belgium will no t



127

impose its  prepayment tax on interes t received in Belgium from U.S. 
sources by a U.S. citizen or resident.
Article 12. Royalties

Under the existing convention, industrial  and artistic  royalties 
derived from one country  by a resident of the other country are exempt 
from tax in the source country,  if the recipient does not have a per­
manent  establishment  in the source country. The principal change 
made by the proposed convention in the trea tment of royalties is the 
adoption of the effectively connected concept. In other words, the 
exemption from tax on royalties will apply unless the recipient has 
a permanent establishment in the source country and the royalties 
are effectively connected with the permanent establishment. This 
trea tment of royalties is substan tially identical to tha t provided in 
the OECD model convention.

In the absence of a convention, royalties derived from the United 
States  by a nonresident would be subject to a 30 percent tax. Royalties 
derived from Belgium by a nonresident generally would be subject  to 
tax computed at a 20 percent rate  on 85 percent of the gross amount 
of the royalty (the 15 percent not taxed being an allowance for esti­
mated expenses).

The proposed convention contains a source rule relating to non­
mineral rovalties which differs from tha t provided under the Internal 
Revenue Code and our other recent income tax treaties. Under the 
Internal Revenue Code, the source of a royal ty paid for the use of 
property  or a property right is the country  where the property  or 
property r ight is used. Under Belgian law the source of a royalty gen­
erally is the country of residence of the payor of the royalty. The pro­
posed convention, in effect, adopts the Belgian rule and accordingly 
provides tha t generally the source of a nonmineral royal ty is the 
country of residence of the person paying the  royalty.

The proposed convention differs from the existing convention and 
the OECD model convention in form b ut not in substance with respect 
to the trea tment of film royalties. Under the existing convention, 
such royalties are exempt from tax in the source country pursuant 
to the royalties provision, if the recipient  does not have a permanent 
establishment in the source count ry. The proposed convention does 
not include such royalties within the scope of the royalties article. 
Instead,  as previously indicated, they are treated as business profits 
and accordingly are exempt from tax under the business profits 
article unless they are attributa ble to a permanent establishment which 
the recipient maintains in the source country.

As in the case of the interest provision, the royalty provision of the 
proposed convention does not apply to tha t part of a royalty paid to a 
related person which is considered excessive.
Article 13. Capital gains

The existing convention has no general provision regarding the 
treatment of capital gains.

The proposed convention generally provides tha t capital  gains 
derived by a resident of one country  will be exempt from tax  by the 
other country unless the recipient of the gain has a permanent es­
tablishment (or fixed base) in the other country and the proper ty
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giving rise to the gain is effectively connected with the permanent 
establishment (or fixed base). In the case of an individual resident of 
one country who is not taxable under the general rule, gains derived 
from the other country  will be exempt from tax by tha t country 
unless the individual is present in tha t country for 183 days or 
more during a taxable year. These exemptions from tax for capital  
gains do not apply with respect to gains derived by a res ident of one 
country on the sale or exchange of real property located in the other 
country. The treatment of capital gains contained in the proposed 
convention conforms to the recent French income tax treaty and the 
proposed Finnish income tax treaty , as well as to other U.S. tax «
conventions (except for the fixed base concept which is derived from 
the OECD model convention).

In the absence of a convention, the United States imposes a 30 
percent tax on capi tal gains derived from the  United States by non- *
resident alien individuals who are present in this country for 183 days 
or more during the taxable year. Generally, Belgium does not tax 
nonresident individuals on capital gains arising from casual sales of 
nonbusiness assets.
Articles 14 and 15. Independent and dependent personal services

Under the existing convention, an individual who is a resident of 
one country  is exempt from tax in the other country on income from 
personal services performed there, if (1) the individual is not present 
in the other country for more th an 90 days during the year and the 
income does not exceed $3,000, or (2) he is not present in t ha t country 
for more than 183 days during the year and the services are performed 
for a resident or corporation of his country of residence. The former 
exemption does not apply to the compensation of officers or directors 
of corporations of the source country.

The proposed convention, in general, adopts the trea tment of in­
come from independent and dependent personal services provided in 
the OECD model convention. This trea tmen t also generally accords 
with tha t provided in other recent U.S. tax conventions.

Under the proposed convention, income from the performance of 
independent activities in one country (the source country) by a 
resident of the other country generally will not be taxable in the 
source country unless the individual either (1) is present in the source 
country for 183 days or more during the year, or (2) maintains  a •
fixed base in the source country for 183 days or more during the year 
and the income is attributable to the fixed base. In  the case of public 
entertainers (such as actors, athletes, etc.), however, the proposed 
convention, in effect, continues the rule of the existing convention. In *
other  words, income which a public entertainer derives in the source 
country will be taxable by tha t country if he either is present in tha t 
country for more than 90 days during the  year or if his income from 
that country for the year exceeds $3,000.

In the case of income from dependent personal services (employ­
ment income) performed in one country (the source country) by a 
resident of the other country , the proposed convention provides tha t 
the income will not be taxable in the source country if three require­
ments are met: (1) The individual is present in the source country  
for less than 183 days during the year; (2) the individual is an em­
ployee of a resident  of, or a permanent establishment  in, his country
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of residence, and (3) the remuneration  is not borne by a permanent 
establishment of the employer in the source country.
Article 16. Directors’ fees

The existing convention, by excluding directors’ fees from the 
personal service income article, allows the source country  to tax 
directors’ fees paid by a corporation of that  country to a res ident of 
the other country.

The proposed convention generally continues this treatment and 
provides that  a director’s fee paid to a resident of one country  as a 

« member of the board of directors of a corporation of the other country
may be taxed by the o ther country if the fee is not deductible in tha t 
country by the corporation paying it, but  rather is treated as a distri­
bution of profits.

« This provision of the proposed convention will generally have its
principal application with respect to residents of the United States  
who are directors of Belgian corporations, since under the Belgian 
corporate income tax, no deduction is allowed to a corporation for fees 
paid to directors as such.
Article 17. Social security payments

The proposed convention contains a provision regarding social
security payments which is similar to tha t found in the French trea ty 
and the proposed trea ty with Finland. It  is provided tha t only the 
payor country may tax social security payments (and similar pen­
sions) made to a resident  of the other  country . The existing convention 
and the OECD model convention do not contain a similar provision. 
Article 18. Private pensions and annuities

Under the existing convention, private pensions and annuities 
derived by the residents of one country from the other country are 
exempt from tax  in the other country.

The proposed convention continues this rule and includes alimony 
within its scope.
Article 19. Government functions

The existing convention provides tha t residents of one country  
(who are citizens of the other country) are exempt from tax in tha t 
country on compensation, including pensions and annuities, paid by 

* the other country  or a political subdivision thereof.
The proposed convention makes two modifications in this provision: 

First, it follows the approach of our other recent income tax treaties 
by limiting the application of the exemption to persons performing 
governmental services. Second, the proposed convention expands the 
availability of the exemption from source country taxation to include 
citizens of a third country  who come to tha t country for the express 
purpose of being employed by the other country or a political sub­
division thereof. This trea tment is similar to tha t provided by the 
OECD model convention.

The proposed convention also contains a provision which is found 
in the OECD model convention and the French trea ty regarding the 
trea tment of income for personal services of a nongovernmental 
nature  paid by a country. It  is provided tha t income from services 
performed in connection with a trade or business carried on by i 
country or political subdivision thereof will be treated under th«
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proposed con ven tion  in the  same ma nner as income from personal  
services performed for a pr iva te emp loye r. Thus,  this typ e of income 
will he entitl ed  to the  same bene fits which wo uld 'have been ava ilab le 
if it had  been paid by a nongove rnm ental employer .
Article 20. Teachers

The exis ting  conven tion  provides th at  a teache r who is a citizen 
of one co un try  will be exe mpt from  tax  in the oth er co un try  on 
incomo from  teaching in the  othe r country , if he is prese nt in the 
host co un try  for a period no t exceeding two yea rs pu rsua nt  to an 
agreem ent  between the  cou ntr ies  or betw een teac hing  insti tu tio ns  •
of the  two coun tries .

The proposed con ven tion  follows the  app roach of our  othe r recent  
income tax  treaties and exte nds  the exempt ion to researc h acti viti es, 
as well as teaching , if th e researc h is u ndert aken  in  t he  p ubl ic int ere st *
and no t prima rily  for the  benefit of pri va te persons. I t also elim inates 
the  req uir em ent th at  the vis iting teache r mus t be a citizen  of the  
oth er co un try  for the  exemption  to app ly. According ly, a res ide nt 
of one coun try  will be exempt from tax  in the  othe r coun try  on 
income from teachin g or research  for a period of two yea rs, if he is 
presen t in the  hos t c ou ntr y at  the  inv ita tio n of the  gov ern me nt or an 
accredited  educationa l in st itu tio n for the  purpose of teaching or 
engaging  in research  (in the  pub lic inte res t) at  an accredi ted educa­
tiona l ins titu tion.
Article 21. Students  and trainees

The exis ting  con ven tion provide s a very  limited exempt ion for 
stu dents. Students or app ren tices who are citizens of on e country  and  
who are presen t in the  othe r co un try  exclusively for the  purpose  of 
stud y or acquirin g experience are exempt from tax  in  t he  host  country 
on rem itta nces from abroad .

The proposed con ven tion  provides a sub sta nti all y more liberal 
exempt ion simi lar to th at  embodied in oth er recent  U.S. tre aties 
or proposed trea ties . Un der the  proposed conven tion , residen ts of 
one  country  who become stu de nt s in the oth er co un try  will be com ­
ple tely exempt from tax  in the  hos t country  on gifts from abroa d 
used for mainte nan ce or stu dy  and on any  g ran t, allowance, or award  
received from a governmenta l or chari tab le organizati on.  In  add ition, 
a limi ted exem ption  is provided for personal service income der ived •
from  sources within the co un try  in which the ind ivid ual  is studying .
This exem pts from tax  in the  hos t c ountry $2,000 per  year of personal 
service income (such as income from a part- tim e job ). The  ex emptions 
prov ided  by this  prov ision  (the  complete as well as the limited one) •
and the visit ing teac hers  exempt ion may  not  be utilized for a period 
of longer than five yea rs from the da te of the ind ividual’s arr iva l in 
the  host cou ntry.

In  add ition to the  exemption s rega rding stu dents , the  proposed  
conven tion  follows the  app roach of oth er recent  U.S. tre aties and 
prov ides  a limited  exemption  for personal service income of res idents  
of one country  who are employees of a res ident of th at  coun try  and  
who are tem porar ily  prese nt in the  oth er co un try  to stu dy  at  an 
educational insti tut ion  or to acquire  tech nica l, professional or 
business experience. Th is exemption  is ava ilab le for a period of 12 
mo nths and is limited  to $5,000. The proposed  conven tion  also pro-
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vides a $10,000 exemption for income from personal services per­
formed in connection with training, research or study by a resident 
of one country who is temporarily present in the other country as a 
participant in a Government sponsored exchange training program. 
Article 22. Income not expressly  mentioned

The proposed convention provides that income of a res ident o f one 
country  which is not expressly dealt with in the convention may not 
be taxed by the other country unless the income is from sources wi th­
in the other country. This  accords with the approach of other U.S. 
income tax treaties.
Artic le 23. Relie f from  double taxation

The usual savings clause is included in the proposed convention. 
This clause provides th at w ith certain exceptions the proposed conven­
tion is not to affect the taxatio n by a country of its own residents and 
citizens. The prim ary exceptions include the nondiscrimination and 
social security payments provisions and the provisions of this article 
rega rding relief from double taxation.

Under the existing convention, the  United States  allows its citizens, 
residents, and corporations  a tax  credit for Belgian income taxes. A 
per-coun try limitat ion is imposed on the amount of th e credit.

The proposed convention continues this general method of avoiding 
double taxat ion by providing  tha t a U.S. citizen or resident will be 
allowed a credit against U.S. tax  for the appropriate amount of in­
come taxes paid to Belgium. The credit allowed under this provision 
is subject to the provis ions of United S tates law applicable to the year 
in question and is limited to  the amount of U nited States  tax att ribut­
able to income from sources within Belgium. Since th is provision does 
not contain a specific fo rmula tion of the limita tion on the credit al­
lowed (i.e., the per country limitation  which is usually found in other 
U.S. income tax trea ties) , a foreign tax credit claimed by a U.S. tax ­
payer under this provision of the proposed convention will be subject 
to the applicable limitation provided by the Internal  Revenue Code.

The proposed convention also in substance follows the proposed 
treatie s with B razil, Finland,  and Trinidad  and Tobago by providing 
tha t income which is taxed by Belgium pursuant  to the proposed con­
vention will be t reated for purposes of the foreign tax credit as in­
come from sources within Belgium. Thus, a foreign tax credit will 
be available with respect to this income, even though under  the In ­
ternal Revenue Code the income might have its source elsewhere in 
which case a foreign tax credit would not be available under  the  per 
country limitation, or at all if the source of the income was the 
United States.

As is the case under the existing convention, Belgium will employ 
a variety of methods to afford relief from double taxation to its resi­
dents. The general means by  which Belgium will grant relief  from 
double taxat ion to its res idents on income taxed by the  Un ited States 
is the exemption method. In  addition, however, Belgium will also 
grant deductions, credits, or reduced rates of tax.

Under  the proposed convention, the basic form of relief gran ted 
by Belgium is exemption with progression. A Belgian residen t who 
receives income which is specifically dealt with in the proposed con-
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vention and which has been taxed by the United States under the 
proposed convention will be exempt from Belgian tax  on that  income, 
but Belgium may take the income into account in computing the 
rate of tax applicable to the remainder of the individual's income. 
This relief provision does not apply to income for which there is a 
specific relief provision:  Generally, dividends and interest taxed by 
the United States at the reduced rate (and not as business profits) 
and income not specifically dealt with in the proposed convention. 
Thus, this general relief provision will be available with respect tc 
income such as income from real property located in the United 
States which is owned by a Belgian resident and business profits (in­
cluding effectively connected passive income) attributable to a 
United States  permanent establishment of a Belgian resident. In this 
regard, the proposed convention provides a limitation  on the exemp­
tion in the case of a U.S. permanent establishment of a Belgian 
resident which incurs a loss that is offset against Belgian income, and 
which also reduces the amount of the permanent establishment profits 
in other years that  are subject to United States tax by reason of the 
net operat ing loss carryover. In this case, the exemption provided 
by Belgium to the profits of those other years would be reduced to 
the extent the profits had been reduced for United States tax pur­
poses by reason of the net operat ing loss. In  other words, the  amount 
of the  net  operating  loss deducted must be added back to the Belgian 
tax base.

The second Belgian relief provision of the  proposed convention pro­
vides tha t in the case of a Belgian resident who receives U.S. source 
interest o r royalties which have been taxed by the United States under 
the proposed convention (other  than as business profits) , Belgium 
will allow a lump sum foreign tax credit against the resident's tax 
on tha t income. At present this credit amounts to 15 percent of the 
net amount of the income. In the case of U.S. source dividend income 
received by an individual Belgian resident, the 15 percent lump sum 
credit also will be allowed.

The thi rd Belgian relief provision deals with income received by 
a Belgian resident which is not expressly dealt with under  the pro­
posed convention and which has been taxed by the United  States. In 
this case the income will l>e taxed at one-quarter of the normal rate 
in the case of corporations and at one-half the normal rate in the 
case of individuals. This is the rate of tax which Belgium would ap­
ply under its law if the income were taxed as foreign source earned 
income which had been subjected to foreign tax.

In the case of dividends received by a Belgian corporation from a 
U.S. corpora tion which are taxed by the Uni ted States at the reduced 
15 percent rate under the proposed convention (i.e., the dividends 
are not effectively connected with a U.S. permanent establishment of  
the Belgian corporation) , the proposed convention in effect provides 
tha t Belgium will allow an intercorporate dividends exemption to the 
Belgian corporation of 95 percent of the net dividend where the 
Belgian corporation owns less than  50 percent of the paying U.S. 
corporation. In other cases, the exemption will be 90 percent of the 
net dividend. This exemption is the  same as that accorded by Belgium 
to dividends received by one Belgian corporation  from another.
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This relief provision, however, does not exempt the Belgian re­
cipient of the dividend from the movable property  prepayment (pre- 
compte mobil ier)—at present 10 percent—which is generally imposed 
on foreign source dividends received by a Belgian corporation.  An 
additional procedure, however, is provided by which the Belgian cor­
poration may elect to be exempt from the prepayment on the div i­
dends. Generally, if it so elects, the dividends will lie subject to the 
prepayment when they are redistr ibuted  by the Belgian corporation 
to its shareholders. Under  Belgian law dividends which are subject 
to the prepayment when received by a Belgian corporation are not 
again subjected to the prepayment when redistributed by the cor­
poration. The proposed convention also provides th at if in the future 
Belgium limits the ava ilability of  its intercorporate dividends exemp­

tion to situations where the  recipient corporation owns at least 10 per­
cent of the paying corporation, then the election provided by this 
provision would be similarly limited.

A special rule is also provided by this provision of the proposed 
convention in the case of a U.S. citizen who is a resident of Belgium 
and who receives U.S. source income which is neither exempt from 
Belgian tax nor subject to a reduced rate of tax. In such a case, it  is 
provided that  if the income is dividends, interest, or royalties, the 
amount of Belgian tax on the income is not to exceed 20 percent of the 
income afte r allowance of the 15 percent lump sum foreign tax credit. 
In  other words, the U.S. citizen first computes the lump sum credit, 
and then the Belgian tax on his remaining income is limited to 20 
percent of that income. I n the case of other types of income received 
by a U.S. citizen, the proposed convention in effect provides tha t they 
will be taxed at one-half the normal Belgian rates (i.e., the rate at 
which they would be taxed u nder Belgian law if  they were trea ted as 
foreign source earned income which as been subjected to foreign ta x).

Finally , the proposed convention provides tha t if a corporation is 
treated for tax purposes by the United States as a U.S. corporation 
and by Belgium as a Belgian corporation, then relief from double 
taxat ion is to be provided in accordance with the principles discussed 
above.
Artic le Nondiscrimination

Under  the existing convention, a limited nondiscrimination provi­
sion is provided which prevents  one country from imposing higher 
taxes on citizens and corporations of the other country than it imposes 
on its own citizens and corporations.

The proposed convention contains the more comprehensive non­
discrimination provisions which are found in our other recent treaties 
and which apply to taxes imposed at  the state and local level as well 
as at  the national  level. I t provides that  one country cannot discrim­
inate by imposing more burdensome taxes on its residents who are 
citizens of the other country , or on permanent establishments of resi­
dents of the other country, than  it imposes on its comparable tax ­
payers. The proposed convention also extends the nondiscrimination 
provision to corporations of  one country which are owned by residents 
of the other country.

The proposed convention fur ther provides t ha t the nondiscrimina­
tion provision will not preven t Belgium from taxing the business prof  
its of  a Belgian permanent establishment of a ILS. resident (which i
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a U.S. corporation or unincorporated entity ) at a rate which is the highest rate at which a Belgian corporation’s profits may be taxed.(The allowable rate of tax  on the permanent establishment is that com­puted before application of the Belgian surcharges.) It  is further provided, however, tha t the rate of tax (before the surcharges) on those profits of the permanent establishment which are deemed to have been distributed shall be the rate imposed on d istributed profits of a Belgian corporation (as long as Belgium taxes distributed profits of Belgium companies at a lower rate  than the highest ra te i t imposes on retained profits). For  this purpose the Belgian permanent establish­ment will be deemed to distribute the same percentage of its profits which the U.S. resident mainta ining the permanent establisment dis­tributes  of its total profits. A t the present time, a Belgian company’s distribu ted profits are taxed at a 30 percent rate and its undistributed profits are taxed at rates ranging  from 25 to 35 percent. In the absence of a trea ty provision, the profits of a Belgian permanent establish­ment of a nonresident company are subject to a 35 percent tax (whether or not they are remitted to the nonresident company). Accordingly, the effect of this provision of the proposed convention is to allow Bel­gium to tax the undistributed profits of a U.S. resident’s Belgian p er­manent establishment a t the 35 percent rate. However, the portion of the permanent  establishment’s profits which are deemed distributed  may only be taxed by Belgium at the lower 30 percent rate (or such other lower ra te as Belgium may impose on distributed profits in the future) .
A rticles 25.26. and 27. Adm inistrative provisions

The exis ting convention contains various adminis trative provisions.I nder the proposed convention, these provisions are modernized and expanded generally along the lines of the provisions contained in other U.S. tax treaties.
In general, the proposed convention provides—

(1) For consultation and negotiation between the two coun­tries to resolve differences arising in the application of the pro­
posed convention and also to resolve claims by taxpayers tha t they are being subjected to taxation contrary to the terms of the proposed convention;

(2) For the exchange between the countries of legal informa­tion and of information pertinent to carrying out the provisions •of the proposed convention or to preventing fraud or fiscal eva­
sion with respect to the taxes covered by the proposed conven­tion;  and

(3) That each country  is to assist the other in collecting taxes *imposed by the other country to the extent necessary to insure
that the benefits provided by the proposed convention are en­joyed only by persons entitled to those benefits.

The proposed convention specifically includes the definition of terms as an item on which countries are to consult and attempt to reach mutual  agreement. Although most of our other income tax treaties contain a mutual agreement procedure, generally, they do not have a specific agreement provision relating to definitional matters. A similar  provision, however, is included in the proposed conventions with F in­land and Trinidad and Tobago.
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Artic le 28. Al iscellaneous
The proposed convention provides tha t its provisions are not to 

affect the  fiscal privileges which diplomatic or consular officials enjoy 
under the general rules of interna tional law or the provisions of 
special agreements. A similar provision is contained in the OECD  
model convention and in a number of our other income tax treaties.

In addition  the proposed convention provides, as do most other U.S. 
income tax treaties, tha t it is not to be interpreted to deny any tax 
benefit available presently or in the futu re under the tax laws of the 
two countries or under any other agreement between the countries 
Article 29. Extension to territories

The proposed convention provides a method similar to tha t found 
in some of our other  income tax conventions by which the convention 
may be extended to areas, not otherwise covered by the proposed con­
vention, fo r whose interna tional  relations the United States is respon­
sible, if the area imposes taxes substantially similar to those covered 
by the convention. The convention may be extended pursuant to this 
provision either in its en tirety by a wri tten notification given Belgium 
by the United States  and assented to by Belgium in a written com­
munication which notification and communication ore then to be rati 
fied by the two countries.
Artic le 30. Entr y into force

The proposed convention will enter into force one month following 
the exchange of the instrum ents of ratification. It  will become effec­
tive for taxable years beginning on o r afte r January 1, 1971 (or in 
the case of withhold ing taxes, with respect to payments made on or 
afte r that date).

When the proposed convention enters into effect, the various exist­
ing conventions will terminate as they apply between Belgium and 
the United States  (the convention of October 28, 1948; the supple­
mentary conventions of September 9, 1952, and August 22, 1957; and 
the protocol of May 21,1965).
Artic le 31. Terminat ion

The proposed convention will continue in force indefinitely, but 
either country may terminate the proposed convention, at any time 
after 5 years from its ent ry into force by giving notice through diplo­
matic channels. In addition , it is provided that  the provisions of the 
social security payments article may be terminated by either country 
at any time.

PROPOSED INCOME TAX CONVENTION BETWEEN THE 
UNITE D STATES AND FINLAND

(Memorandum Prepared  by the Staff of the Joi nt Committee 
on Inte rna l Revenue Taxation)

The presently applicable income tax  convention between the United 
States and Finland, which was signed on March 3, 1952, would be 
replaced by the proposed convention.

Since 1952, a number of  changes have been made in the  tax laws of 
both the United  States  and Fin land and, in addition,  in recent years
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there has been a trend toward  the modernization and standardization 
of  international tax relationships. This trend is reflected in the  model 
income tax convention of the Organization for Economic Cooperation 
and Development (OECD) and in the U.S. income tax treaties which 
have l>een revised in recent years. These various factors are reflected 
in the proposed convention.

In general, the proposed convention with Finland follows the pat ­
tern embodied in our other recent income tax treaties. The change of 
most significance which is made by the proposed convention is the 
adoption of the effectively connected concept (i.e., the abandonment of 
the so-called force of attraction  doctrine). Thus, if a resident of one •
country derives investment income from the other country, he will be 
able to enjoy the reduced rates of, or exemptions from, tax provided by 
the proposed convention, even if he has a permanent establishment in 
the other country, provided the income is not effectively connected with •
that  permanent establishment.

The other more important features of the proposed convention are 
as fo llows:

(1) It  is specifically provided tha t the countries may by mutual 
agreement establish common meanings for terms used in the conven­
tion in order to prevent double taxation. A specific provision of this 
nature is not contained in our other income tax  treaties  (other than  
the proposed conventions with  Trinidad and Tobago and Belgium).

(2) Business profits and effectively connected income of a permanent 
establislunent located in one country will be treated as being from 
sources within tha t country  even though the income might have its 
source elsewhere under the Internal  Revenue Code. This is designed to 
hel p insure that a U.S. taxpayer who incurs Finni sh taxes on this type 
of income will be entitled under the foreign tax credit provisions of the 
proposed trea ty, which place a per-countrv limitation on the cred it, to 
a credit against his U.S. t ax liability  on that income for the Finnish 
taxes.

(3) Royalties on motion picture films (and on radio and television 
t apes), which are not covered by the existing convention, will be exempt 
from tax unless they are attributab le to a permanent establishment in 
the source country.

(4) The 5 percent rate of source country witholding tax on inter­
corporate dividends, which is now available only where there is a  95 *
percent ownership interest, will be available if there is a t least a 10 
percent ownership interest. In the absence of a treaty, dividends would
be. taxed by the United States at a 30-percent rate,  and by Finl and  at  
a 15-percent rate. •

(5) The present exemption from source country tax for artistic  
royalties is extended to industria l and commercial royalties. These 
royalties, in the absence of a convention, would be taxed by the United 
States at a 30-percent, rate and would be taxed by Finland at the 
regular corporate or individual rates.

(6) Capital gains (othe r than  on real property) which a resident of 
one country derives from the other country will be exempt from source 
country taxation,  unless they are effectively connected with a perma­
nent establishment (o r a fixed base of an individual ) in the source coun­
try. In addition, nonbusiness capital gains of an individual will be
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exempt from source country taxation provided the individual is not 
present in tha t country for more than 183 days during the year. In  the 
absence of a treaty, short- term capital gains (real property held less 
than 10 years and other capita l assets held less than 5 years) would be 
taxed by F inland at the regular corporate and individua l tax rates. A 
30-percent U.S. tax  would be imposed on capital gains of nonresident 
individuals present in this country for 183 days or more during the 
year.

A detailed explanation of the proposed convention on an article-by- 
article basis is presented below.
Article 1. Taxes covered

The proposed convention applies to the United States Federal 
income tax except fo r the accumulated earnings tax imposed by sec­
tion 531 of the Inte rnal Revenue Code and the personal holding com­
pany tax imposed under section 541.

In  the  case of Finland, the proposed convention applies to the state 
income tax  and the communal tax. These are the nationa l and munic­
ipal income taxes imposed by Finland on individuals and corpora­
tions. The proposed convention also applies to the state capital tax 
imposed by Finland which is a graduated tax imposed on in­
dividuals  (resident and nonresident) with respect to certain forms 
of property. Final ly, the proposed convention applies to the sailors’ 
tax imposed by Finland which is an income withholding tax imposed 
on the compensation of crewmen of Finnish ships in lieu of the na­
tional and municipal income taxes.

The proposed convention also contains the provision generally 
found in U.S. income tax treaties  to the effect tha t the convention will 
apply to substantia lly similar taxes which either country may sub­
sequently impose. In  addition, the nondiscrimination provisions of 
the proposed convention will apply  to taxes imposed at the state or 
local level as well as at the national level.
Artic le 2. General definitions

The s tandard definitions contained in most U.S. income tax treaties 
are contained in the proposed convention.

The proposed convention also contains the standard provision 
tha t undefined terms are to have the meaning which they have under 
the applicable tax laws of the country  applying the convention. In  
addition,  however, the proposed convention provides in a manner 
similar to the proposed conventions with Trinidad and Tobago and 
Belgium, tha t where a term is defined in a different manner by the 
two countries, the competent author ities of the countries may establish 
a common meaning for the term in order to prevent double taxation 
or to fur ther any other purpose of the convention. Although most 
of our other income tax treaties contain a mutual agreement pro­
cedure, generally, they do not have a specific agreement provision 
relat ing to definitional matters.
A rticle 3. Fiscal domicile

Generally, only residents of the two countries are entitled to the 
benefits of the proposed convention. The proposed convention defines 
“resident of Finland” and “resident of the United State s” and in 
addition provides a set of rules to determine residence for purposes of
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the convention  in the  case o f an ind ivi dual with dua l residence. Th is 
provision of the  prop osed conven tion  is based  on the  OE CD  model 
conven tion ’s fiscal domicile ar tic le  and is sim ila r to the  pro vis ion  
fou nd in the  Fr en ch  t reaty and the proposed Belgian tre aty .

Un de r the proposed convention , if bo th countri es conside r an indi ­
vidual to be a residen t accord ing  to th ei r general  rules fo r de ter min­
ing residence, the  ind ividual will be deemed fo r all purposes of  the  
conv ention to be a res ident of the coun try  in which he has  his  pe r­
man ent home,  his  center of  vit al intere sts , or his habit ua l abode. 
If  the  residence of  an ind ividual cannot be determ ined by these test s 
appli ed  in the  order  st ate d, the com petent au tho rit ies  o f the  c ountr ies  
will s ettl e the question by m utu al agre eme nt.
Ar tic le 4- General  rules of ta xation

The ex ist ing  convention con tain s gen era l rule s rega rd ing  t he  man­
ner  in which one cou ntry may tax residents  of the  oth er country  
which a re o f lim ited  scope.

The proposed convention con tain s the more comprehensive set of 
general  rules which are fou nd in most o f o ur o ther  income ta x t rea ties. 
Thus,  one coun try  may tax  res ide nts  of the oth er country  only  on in ­
come fro m sources within  the  taxing  cou ntry. Since under the  pr o­
posed conven tion  (ar tic le G) indu str ia l or  commerc ial profits a tt ri but­
able to a perm anent establ ishment located in a cou ntry are  t reated  as 
from  sources within th at  country , un de r th is prov ision one country  
may  tax  r esiden ts of the othe r c ountry on business profits  a ttr ibutab le  
to a perm anent establ ishment located in the  tax ing country  and on 
oth er income from sources w ith in the  tax ing country.

The taxa tio n under the pro posed  convention must be in acco rdance 
with the  li mita tio ns  con tained  in  t he  proposed convention. Ea ch  coun­
try,  however, may  tax  wi tho ut rega rd  t o the prop osed conven tion  a ny 
income from sources  wi thin th at  coun try  to which the  conven tion  is 
not  exp ressly  applicable . In  ad dit ion , the  prop osed conv ention is not 
to be in ter prete d to den y any  ta x benefi ts ava ilab le pre sen tly  or  in 
the  fu ture  u nder the  t ax  laws of the two coun tries or un de r any  o the r 
agreem ent  between th e c ountries .

The usual savings  clause is incl ude d in the  proposed convent ion. 
Th is c lause  pro vide s tha t wi th ce rta in  exceptions t he pro posed conven­
tion is no t to affect U.S . taxa tio n of its  own citizens and residents. 
The pr im ary exce ptions incl ude  the foreig n tax cre dit , the  nondis­
cr im ina tio n provision,  a nd  the benefits re lat ing to social securi ty pa y­
ments. The savings  c lause does no t apply  i n the  case o f Fi nl an d since 
Fi nl an d bases its  taxat ion on residence ra th er  than c itizenship .
Ar tic le  5. Rel ie f f ro m double tax ati on

Un de r the  exis ting conven tion  t he Un ite d Sta tes  allows its  citizens,  
res idents , and corpo rat ion s a tax cre dit  for Finn ish  income taxes in 
acco rdan ce wi th the foreign  tax cre dit  provisions  of  the In te rn al  
Revenue Code of 1939.

Th e proposed conven tion  continu es th is method of avoid ing  double 
tax at ion by prov idi ng  t hat  a U.S. citizen or res ide nt (wh ich includes 
corpo rat ion s) may c redi t ag ains t its  U .S.  t ax  t he  a pp ro pr ia te  amoun t 
of income taxe s pa id to Fi nl an d.  As is the  case in othe r recent  U.S . 
tax  t rea ties, the  p roposed conven tion  does n ot  specif ically  refe r to the
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foreign tax credit provisions of the Inte rnal Revenue Code. This 
makes it clear th at modifications of the Code which affect the foreign 
tax credit will not be barred by the  proposed credit article  if the modi­
fications do not contravene the general principles of the convention.

The proposed convention provides a per country limitat ion on the 
amount of the credit and, in addition, provides tha t the source rules 
contained in the proposed convention are to be applied in determining 
the credit. Of course, under the general rule tha t the proposed con­
vention is not to deny existing tax benefits, if the source of  income 
rules or the overall limitation  on the credit provided by the Internal 
Revenue Code produce a more favorable credit, a U.S. taxpayer may 
use the Code rules.

Under the existing  convention, Finl and  allows its residents and 
corporat ions a tax credit for income taxes paid to the United States 
(or its political subdivisions). A per-country limitation is imposed 
on the amount of the credit.

Under the proposed convention, Finland, to avoid double taxat ion, 
will employ both an exemption method and a tax credit method. First , 
where a resident of Finl and  derives income from the United States 
(othe r tha n dividends) which may be taxed by the United  States 
under the convention, Finland will exempt tha t income from taxation. 
Although the proposed convention sets forth this exemption in the 
terms of a tax credit,  it is in fact an exemption since the amount of the 
“cred it” is the amount of Finnish tax imposed on the income in ques­
tion. An exemption from Finnish tax will also be provided for inte r­
corporate dividends paid by a U.S. corporation to a Finnish corpora­
tion as long as Finland continues to provide under its in ternal law an 
exemption for intercorporate  d ividends paid by one Finnish corpora­
tion to another. I t is also provided  tha t Finland  may employ an 
exemption with progression system. Thus, a specific item of income 
may be taken into account by Fin land in determining the  rate of tax 
applicable to the total  income of a Finnish resident taxable under 
Finnish law even though the item of income is exempt from Finnish  
tax under the proposed convention.

In the case of dividends from sources within the United States 
which are derived by F innish residents, the proposed convention pro­
vides tha t F inla nd will allow a tax credit for the U.S. tax imposed on 
the dividends subject, however, to a per country limitation.
Article 6. Source of income

The existing convention does not contain source of income rules. Of 
course, source of income rules are one of the ways by which income 
tax treaties  can eliminate double taxation,  since the  source of income 
is im portant in determin ing a country’s jurisdic tion to tax residents 
of the other country and also in determin ing the limitat ion on the 
foreign tax credit.

The proposed convention follows the  general approach of some of 
our recent income tax treaties and provides source of income rules 
tha t conform in general to the source rules contained in the Internal  
Revenue Code. There  is, however, a minor difference in the dividend 
and interest  source rule and, in addition, the proposed convention 
follows the proposed treaties with Brazil , Trinidad and Tobago and 
Belgium by including a rule for determining the source of business 
profits.
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Und er  the  In te rn al  Revenue  Code, div idends or  intere st pa id by a forei gn  corporat ion  are  conside red to be in pa rt fro m U.S. sources and , the ref ore, are tax abl e to th at  extent  when pa id  to a nonre sident  alie n ind ividual or  company, if  more  than  50 percen t of  the  pa yin g co rporati on ’s income fo r the pre vio us three  yea rs was effect ively  con ­nected with a U.S . business. Un der the  ex ist ing  conven tion , if the  foreig n corpo rat ion  is a Finn ish  corpo rat ion , div ide nds and  interest pa id by th at  co rpo rat ion  to a foreign  per son  are  exe mp t from U.S . income tax no tw ith sta nd ing the relative amo unt  of the co rpo rat ion 's U.S . business income. The  proposed conv ention sli gh tly  exp and s the  tax jur isd ict ion of the  Un ite d State s in the  case of th is typ e of divi ­dend and  interest income ove r that  allowed under the  exist ing  con­ven tion . It  provides th at  div ide nds and  int ere st pa id by a non -U.S. co rporati on  will be treate d as from U.S.  sources if at  least  80 pe rcent of the corpo rat ion 's gross income for the  pr io r three yea rs consisted  of indu str ia l and commercial  pro fits  a ttr ibut ab le  to a U.S . permanent establ ishment. Al thou gh  th is  rule expan ds U.S . tax  jur isd ict ion  in the  case of div idends or intere st pa id by a Finn ish  c orp ora tion, it  also  has  t he  effect of  l im iting  1 I.S. tax  jur isd ict ion in the  case of div idends or  int ere st paid to  a Finn ish  res ide nt by a for eig n co rporati on  othe r th an  a Finn ish  corpo rat ion . Th is is because th is type  of income was no t dealt  w ith  in the  exis tin g Finn ish  convention and is subjec t, u nd er  the proposed conven tion , to a source rul e whi ch is sligh tly  more lim ited than  th at  prov ide d unde r the  In te rn al  Revenue Code.
The proposed conven tion  also follows the  proposed tre ati es  wi th Brazil, Belgium , and  Trini da d and  Tobago by prov idi ng  th at  indu s­tr ia l and  comm ercia l pro fits  (in clu din g pass ive income so tre ated  be­cause it is e ffectively connected with a perm anent establ ishment)  will  be tre ate d as from sources wi thin the  co untry  in which the  perm anent esta blis hment  is loca ted. Al thou gh  the  inclusion of thi s source  ru le in the  prop osed conven tion  does not produc e a diffe rence in the res ult  which obtains un de r ou r othe r tre ati es  insofar  as jur isd ict ion  to tax  is concerned, it  may  produce a diff eren t resu lt un de r the  for eig n tax  cre di t art icle of the convention . Th is is because business pro fits  at ­tri bu table to a Finn ish  permanent establ ishment will be considered as from sources wi thi n F in la nd —even tho ugh un de r the Code  source  rules the  income migh t have its  source elsew here—and, t hus, a foreig n tax cre dit  u nd er  th e pe r country  lim ita tio n will  be  a vai lab le to a U.S. tax pa ye r f or  Finn ish  tax es  imposed on thi s income.

Ar tic le  7. N (^ di sc rimin at ion
. I nder the exist ing  conven tion , a lim ited nondisc rim ina tion pr ov i­sion is provide d which  pre vents  one cou ntry from  imp osing high er  tax es on citiz ens  and corpo rat ion s of  the o the r c ountry than  it imposes on its  own citi zen s a nd  co rpo rat ion s.

The pro posed conven tion  con tain s the  more  comprehensive non­dis crimina tion pro vis ions w hich are  found in  o the r recen t U.S.  incom e tax treaties.  I t  pro vid es th at  one coun try  cannot dis criminate by im ­pos ing  more  burd ensome taxe s on its  residen ts who are citi zen s of the othe r country, or  on perm anent es tab lish ments  of  res idents  of  the  othe r cou ntry, than  it  imposes on its  com parable  tax payers. Th e pro posed  convention  also extend s the nondisc rim ina tion provis ion  to co rpora­tions o f one  coun try  which  are ow ned by residen ts of the o ther country .
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Article  8. Business profits
Under the exis ting convention, a res ident of one country is taxable 

by the other country on industria l and commercial profits to the extent 
the profits are allocable to a permanent establishment in tha t other 
country.

The proposed convention generally  continues this  rule with various 
revisions to conform it to the treatm ent of business profits in other 
recent U.S. tax treaties and under the Inte rnal Revenue Code. This 
includes the adoption of the effectively connected concept (i.e., elimi­
nation of the force of attrac tion idea under which all income from

* sources in the country where the permanent establishment is located, 
in effect, is considered attributable to the permanent establishment).

Under  the proposed convention, business profits of a resident of 
one country are taxable in the other country to the extent they are

* attributab le to a permanent  establishment which the resident has in 
the other country. In computing the business profits that  are subject 
to tax, all expenses wherever incurred which are reasonably connected 
with the business profits may be deducted.

It  is fur the r provided that  the purchase of merchandise by a 
permanent establishment, or by the resident of which it  is a permanent 
establishment, for the account of the resident will not of itself cause 
profits to be attributed to the permanent establishment.

Under the proposed convention, several types of income which are 
included within indus trial and commercial profits are set forth. These 
include investment income arising from a right  or property which 
is effectively connected with the permanent establishment. Industria l 
and commercial profits also include rents or royalties derived from 
motion p icture films and films or tapes for radio or television broad­
casting. The existing convention does not deal with this type of 
income and, thus, each country  now may tax film or tape royalties 
derived by a resident of the other country. Under the proposed con­
vention, these rents and royalties  (by being included within business 
profits) will be exempt from tax in the source country unless they 
are a ttribu table  to a permanent establishment which the recipient has 
in that  country.
Artic le 9. Permanent establishment

t  The existing convention contains a limited definition of the term
“permanent establishment.” The permanent establishment concept, 
of course, is one of the basic devices used in income tax treaties to 
avoid double taxation . Generally, a resident of one country is not

« taxable on its business profits by the other country unless those prof­
its are attributab le to a permanent  establishment of the resident in 
the other country. Moreover, the permanent establishment concept is 
significant in determin ing whether the reduced rates of, or exemptions 
from, tax provided by the convention for  dividends, interest, royalties, 
and capital gains are applicable.

A new definition of the term “permanent establishment” is con­
tained in the proposed convention. This definition generally follows 
that  contained in the OECD model convention and other recent U.S. 
income tax treaties. Basically, the proposed convention expands the 
definition to clarify the situations in which business act ivities carried 
on by a resident of one country in the other country will be considered 
a permanent  establishment in that other country.

52 -0 19— 71-------i o
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Ge ner ally, any  fixed plac e of  busin ess th roug h which a res ident of 
one cou ntr y engages in ind ustrial or  commercial act ivi ties  in the  o the r 
country  will  be conside red a perm anent establishme nt. Th is  includes 
a seat of  management , an office, a fac tory, an d a bu ild ing site  or 
con stru ctio n or assembly pro jec t which exis ts fo r more  than  twelve 
months. Th is general  rule is modif ied by prov idi ng  t hat  a fixed place 
of  busin ess which is used  fo r any  or  all of a num ber  of  specified ac­
tiv ities  wil l no t be conside red a permanent esta blis hment . These ac­
tiv ities  include the  wa reh ousing of goods fo r purposes of stor age , 
dis pla y, del ivery, or  processing by anoth er person.

The proposed convention also pro vides th at  a  res ident of one coun­
tr y  will  be deemed to have a perm anent esta blis hment  in the  oth er 
country  if  it  has an agent in th at  country  who has  and habit ua lly  
exerc ises a general  c on tra cti ng  autho rit y (o ther  th an  fo r the  purchase 
of  me rchand ise) in t hat  country. Th is agency  ru le does n ot a pply,  how ­
ever , if  the  a gen t is a bro ker , gen era l commission agent, or  a ny oth er 
agen t of  an ind epende nt sta tus pro vid ed the  agent  is ac ting in the  
or dina ry  course of his  business.
Ar tic le  10. Shi pp ing and ai r transpo rt

Th e proposed conv ention con tinu es the  rule fou nd  in the exi sting 
convention  and  in most oth er U.S . income tax  t rea ties th at  income de­
rived bv a resid ent of one c ou ntr y from  the opera tion in int ern ati onal 
traffic of  ship s or ai rc ra ft  reg istere d in th at  country  will be exempt 
fro m t ax  by the othe r cou ntry.
Ar tic le  11. Relate d persons

Most U.S . income tax conventions, inc lud ing  the  ex ist ing  conv en­
tion, con tain a  provision sim ila r to  section 482 o f th e I nt er na l Revenue 
Code which allows the  a lloc atio n of income i n the  case of transa ctions 
betw’een related persons,  i f an allocati on is necessa ry to reflect th e con­
dit ion s and  arr angeme nts  w’hich w’ould have been made between un ­
re lated  persons. The proposed conv ention includes a provision of  thi s 
na tu re  wh ich is somewhat b road er  than  t ha t f ound in  the exis ting con­
vention  in th at  it is app licabl e where only  one of  the related persons 
is a res ident of one of  the  two  countrie s; unde r th e exi sting c onven­
tio n, both rel ated persons mu st be residents of the  trea ty  countries. 
Ar tic le  12. Divid ends

Th e exi stin g convention  lim its  the  rat e of wi thh old ing  tax  in the 
source country  on div ide nds der ived  by a res ident of  the  oth er coun­
try to 15 percen t gen era lly , and to 5 per cent in the  case of  div idends  
pa id by a corpo rat ion  in which  th e rec ipient  h as at  leas t a 95 percen t 
owner ship intere st (pr ov ide d not more  than  25 p erc ent of the  income 
of the  payin g corpo rat ion  cons isted  of div idends and  intere st— i.e., 
it is not an investm ent  co mpa ny ). These r educed  ra tes  of  tax, however, 
do no t apply  if  the rec ipi en t has a perm anent establ ishment in the  
source country.

In  gene ral,  the proposed conv ention makes tw o changes  in the  t re at ­
ment of dividends. Fi rs t,  t he  req uir ed own ership  intere st which must 
exis t for the 5 percen t in ter co rporate  ra te  to be ava ilab le is reduced 
from 95 percen t to 10 percent ; the  15 perc ent  ra te  is con tinu ed in the  
case of po rtfoli o div idends . Second, the  proposed conv ention adopts 
the  effectively connected  concept (i.e., it aba ndo ns the  force  o f at tra c-
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tion  ide a).  According ly, the  reduced ra te  of  tax  on div ide nds will 
apply  unless the rec ipient h as a p erm anent e stablis hment  in the source  
cou ntry and , in add ition, the  d ividends are  effec tively  conn ected  with 
the  permanent  establishment. Th is tre atmen t of  div idends gener ally 
conforms to th at  provide d by the  Fo re ign Investo rs Ta x Ac t of 1966, 
the OE CD  model convent ion, an d othe r recent  U.S . incom e tax  
trea ties .

As is the  case und er the  ex ist ing  conve ntio n, the  li mita tio ns  on Fin 
nish tax  imposed  on div idends  derived from sources wi th in  Finlan d 
by a Un ited Sta tes  residen t ap ply to the  combined am ount of  the

* Fin nish income tax  and  the  Finn ish  cap ita l tax  impo sed on cap ita l 
stock of a F inn ish  cor poratio n ow ned by a U .S.  resident .

In the  absence of a conve ntion, div ide nds pa id by a F in ni sh  co rp or ­
atio n to a U.S. residen t would be sub jec t to a 15 percen t wi thh old ing

* tax. A U.S . res ident’s cap ita l stock in a Finn ish  corpo rat ion  would 
be subjec t to tax  at gradua ted  r ate s rang ing fro m ap prox im ate ly one- 
ha lf of 1 percen t to  2i/2 p ercent. Divid end s p aid b y a U .S.  corp ora tion 
to a Finn ish  residen t would lie sub jec t to a 30 perce nt wi thh old ing  
tax.
Artic le 13. Int erest

Un der the exi stin g convention , int ere st der ive d by a res ide nt of one 
cou ntry from  sources within the othe r cou ntry is e xem pt from tax  in 
the  source country  if  the  recip ien t does  not have a perman en t es tab lish­
men t in th at  country . In  addit ion , an exempt ion fro m the  Fin nish 
prop er ty  tax  is p rov ided for bonds, ban k deposits, and tra de  balances 
of a U.S . resident.

The proposed convent ion con tinu es t he exempt ion fro m source coun­
try tax fo r inte res t and , in addit ion , adopts the effec tively  con­
nected concept . Thus,  the  exe mption  from  source  coun try  tax  for 
intere st will apply  unless the rec ipient  has a permanent es tab lish­
men t in the  source country  and , in addit ion , the  intere st is effec­
tively  connected with the  perm anent establ ishment. Th is treatm en t 
gen era lly  conforms to th at  pro vid ed  by oth er recent  U.S.  tax  tre ati es  
and  the OEC D model conven tion .

The proposed c onvention  does not con tain  the  exem ption from  F in ­
nish prop ert y tax  for bonds, ban k deposit s o r t rade  ba lances of a U.S . 

i  res ident, inasm uch as th is exempt ion is now provide d under Finn ish
law.

In  the  absence of a con ven tion , U.S.  source  int ere st pa id to a non­
res ide nt would  be subject to a 30 percen t U.S . tax . In terest der ived 
from Finn ish  sources by a nonre sident  wo uld be ex empt from Finn ish  
income tax.

A defin ition of  int ere st is con tain ed in the  proposed convention 
whi ch is substan tia lly  identical  to th at  fou nd in the  OE CD  model 
convention and  oth er recent  U .S.  income tax  treaties.  I t also con tain s 
the  lim itat ion  on the  a pp lic ati on  o f the  in ter es t a rti cle which is found 
in these conventions in situa tio ns  where the pa yo r and  rec ipient are 
related, to the  am ount of  int ere st which wou ld have been agre ed 
upon had the y not  been rela ted .
Ar tic le  1\.  Royaltie s

Un der the  exi sting convention , ar tis tic  roy alt ies  (o the r than  film 
roy alt ies ) der ived by a res ident of  one coun try  from sources wi thin
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the  oth er country  are  exem pt from  tax  in the  source country  if the 
rec ipient  does not have  pe rm anent esta blis hment  in the  source  
cou ntry.

The proposed conv ention makes three princ ipa l changes in the  
tre atmen t of  royaltie s. Fir st , it extend s the  exem ption to indu str ial  
an d scien tific royaltie s. Second, the  proposed  convention adop ts the effect ively  connected  concept. Accor din gly , the  exempt ion from tax  
for roy alti es will apply  unles s the  rec ipient has a permanen t estab­
lishm ent  in the source  country  and the  royalties are  effectively  con­
nected with the  perm anent esta blis hment . Th is tre atm en t gen era lly 
follow s th at  provided in the  OE CD  model convention. Thi rd , as pr e­
viously discu ssed  (in  conn ectio n with art icle G), the  proposed con­
vention  trea ts  film roy alti es as business prof its, thus  exem pting  those 
roy alti es fro m source country  tax at ion unless  they are  att rib utab le  to a p erm anent establ ishm ent  located  in the  source co untry . *

In  a dd ition , as in the  case o f the  int ere st provision,  th e roya lty  p ro ­
vision of the  prop osed  convention  does not  apply  to th at  par t of a roya lty  pa id to a related person  which is cons idered excessive.

In  the absence of a convention , Finl an d gen era lly  would tax  roya l­
ties  der ive d by a U.S. res ide nt a t the reg ular  corp orate  or  ind ividual 
tax rate s. Roy alti es der ived fro m the  Un ited State s by Finn ish  resi ­den ts would be subject  to a 30 perc en t tax.
Ar tic le 15. Income from, real pr op er ty

The ex ist ing  conv ention pro vides th at  income from  real prop ert y 
(not inc lud ing  int ere st on obligations secured by the pr op er ty ) and 
na tura l resources roy alt ies  may  be taxed in the  country  where  the real prop er ty  o r na tur al resources a re located. In  a dd ition , it prov ides  
th at  a res ident of  one cou ntr y who de rives real  pr op er ty  income from  
the  othe r cou ntry may  elect  to  be taxed in the source country  as if  
he were  engaged  in a tra de  or  business in th at  coun try  throug h a pe rm anen t establis hment .

A sim ila r provision is inc luded in the  proposed convent ion. The  
pr inc ipal chan ge made by th is  prov ision is t he  e lim ina tion of the net 
basis election provision of the ex ist ing  convention, whi ch is no longer needed since both Finlan d a nd  the  United State s tax a llow  income from  real pr op er ty  to be tax ed  on a n et bas is.

Accordingly , under the  proposed convention rea l prop er ty  income >and na tura l resources roy alt ies  (inclu din g gains  fro m the sale  o r ex­
change  of  t he prop er ty  or righ t giv ing  r ise to the  r oy alt y, bu t n ot in ­
clu ding  inte res t on deb ts secured by real pr op er ty  or  a roya lty  in te r­
est)  will be taxable by the  coun try  in which the  pr op er ty  or  n atural  resource  is located.
Ar tic le  16. Cap ital gains

The exi stin g convention does not deal wi th the  t reatmen t of capit al 
gains. The proposed  convention  gen era lly  pro vides th at  capita l gains  der ived by a res ident of  one cou ntry will be exempt  from tax  by the  
othe r cou ntry, unles s the  rec ipient  of the gain has  a permanen t es tab ­
lishment in the othe r co un try  and the  p rope rty  g iv ing rise  to  th e gain 
is effectively connected wi th the permanent establ ishment. In  the  case of  an ind ivid ual  res ident of  one country’ who  is no t tax able 
un de r the  general rule , ga ins  derived from the  othe r country  will  be 
exempt from  tax  by th at  country  unless the  indiv idu al eit he r main-
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tai ns  a fixed base in th at  co un try  and the pr op er ty  g iv ing rise  to  the  
ga in is effec tively connected to  th e fixed base  o r t he  in div idua l is p re s­
en t in th a t co un try  fo r more  th an  183 days  du ring  a tax ab le year.  
These e xemp tions fro m ta x fo r cap ita l g ain s d o no t ap ply with  re spe ct 
to  ga ins  de riv ed  by a  res ide nt of  one  coun try  on t he  sale o r excha nge of 
real  pr op er ty  loc ated in the othe r coun try . Th e tre atm en t of  ca pi ta l 
ga ins  conta ine d in  the pro posed  con ven tion  con forms to  th e rec ent  
Fren ch  income tax  t re at y an d t he  propose d Belgium  income t ax  tr ea ty , 
as well as to oth er U.S.  t ax  conv ent ions (ex cep t fo r the  fixed base c on­
cep t which  is de riv ed  fro m the OEC D model con vention).

* In  the  absence of  a con ven tion , the Uni ted State s imposes a 30 p er ­
cent  tax on capi tal  ga ins  der ived from the  Un ite d State s by no n­
res ident ali en  individu als  who are  prese nt in th is  co un try  fo r 183 
days or mo re du ring  the tax ab le yea r. Fin la nd  taxes capit al ga ins  at

•  the re gu la r c orpo ra te an d indiv idua l tax  rat es , o ther  th an  g ain s on t he  
sale of real pr op er ty  which has  been held fo r at leas t 10 years  and 
ga ins  fro m the  sale of  othe r kin ds of  capit al asse ts held fo r at  least 5 
years  which are  exempt fro m tax  by Fi nl an d.
Art ic le  17. Ca pital taxes

Th e ex ist ing con ven tion  does no t cove r ca pi ta l taxes. As pre vio usly 
ind ica ted  (a rt ic le  1) , the pro posed  con ven tion appli es  to the capi ta l 
tax imposed by Fi nl an d.  Thi s pro vis ion  of  the proposed con ven tion , 
in effect, prov ide s th at a resid en t of  t he  U ni ted State s will  be exe mpt 
fro m the ca pi ta l tax imposed  by Fin la nd  on non bus ines s personal  
pr op er ty  (i.e.,  on pr op er ty  othe r th an  rea l pr op er ty  or  pr op er ty  ef ­
fec tively  con nected with  a Fi nn ish pe rm an en t es tab lishm ent) and 
on U.S. reg ist ered  sh ips  an d ai rc ra ft  an d perso nal pr op er ty  pe r­
ta in in g to the op erat ion of  those ships  an d ai rc ra ft .

Alth ou gh  th is  pro vis ion  of  the  pro posed  con ven tion  is rec iprocal 
in for m,  it  o nly  will  affe ct th e taxa tio n by Fi nl an d of U.S . res ide nts  
since the Uni ted State s does no t impose a ca pi ta l tax . In  the  absence 
of  a con ven tion , individu als who are no t res ide nts  of  Fi nl an d are  
sub jec t to the  Finn ish  na tio na l capit al tax wi th respect to the ne t 
am ou nt  of  va rio us  type s of  pr op er ty  located in Fi nl an d.  Thi s tax 
is imp osed at  r ates  r an gi ng  f rom a pp roximately one-h alf  o f 1 pe rce nt 
to 214 percent.

« Ar tic les 18 and 19. Inde pe nd en t an d de pend en t person al serv ices
Und er  the ex ist ing con ven tion, an individu al  who is a res ide nt of  

one coun try  is e xem pt fro m tax in the source co un try  on incom e fro m 
perso nal services pe rfo rm ed  there , if  the individu al  is no t presen t in 

A  th at  coun try  fo r more th an  183 da ys  d ur in g the  y ea r an d if ei ther  th e
serv ices  are  pe rfo rm ed  fo r a res ide nt or  c orpo ratio n of  h is co un try  of 
residence  or  the  income does no t exceed $10,000.

Th e pro posed  con ven tion prov ide s a more libera l trea tm en t of per ­
sonal services income which  ge ne rally  acco rds wi th th at  prov ide d in 
othe r re cen t U.S. t ax  tre ati es .

In  the  case of  income fro m the pe rfo rm ance  of  independen t ac tiv i­
ties in  one cou nt ry  (th e source c ou ntr y)  by a res ide nt o f th e o ther coun­
try,  th e pro posed  con vention  el imina tes  the  $10,000 lim it on th e exem p­
tion. Ac cording ly,  thi s type  o f perso nal service income will  be e xemp t 
fro m source co un try  tax prov ide d the per son  pe rfor m in g the  services
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is not present in the source country for  more than 183 days during the 
year, regardless of the amount of the income.

In the case of income from dependent personal services (employ­
ment income) performed by a resident of one country in the other 
country, the proposed convention generally follows our other recent 
treaties and provides that the income will be exempt from source 
country taxation if three requirements are met: (1) the individual is 
not present in the  source country for more than 183 days during the 
year;  (2) the remuneration is paid by, or on behalf of, an employer 
who is not a resident of the source country; and (3) the remunera­
tion is not borne by a permanent establishment of the employer in the *
source country.
Article  20. Teachers

Under the existing convention, teachers who are residents of one *
country and who are temporarily present in the other country for the 
purpose of teaching at an educational institut ion in tha t country are 
exempt from tax in that country on income derived from teaching 
activities for a period of two years.

The proposed convention follows the approach of o ther recent U.S. 
tax treaties and extends this exemption to income from research, other 
than research undertaken primar ily for the benefit of private persons 
rather than in the public interest. Accordingly, a resident from one 
country will be exempt from tax in the other country on income from 
teaching and research for a period of two years, if he is present in the 
host country at the invitation of the government or an accredited 
educational institution for the purpose of teaching or engaging in 
research (in the public interest) at an accredited educational 
institution.
Article 21. Students  and trainees

The existing convention provides a very limited exemption for s tu­
dents. Students or apprentices who are residents of one country and 
who are present in the other country exclusively for the purpose of 
studying or acquiring business or technical experience are exempt 
from tax in the host country  on remittances from abroad.

The proposed convention provides a substantially  more liberal ex­
emption similar to tha t embodied in the 1965 Supplementary Con­
vention with the Netherlands, the recent French treaty, and the pro- *
posed treaties with Brazil, Belgium, and Tr inidad and Tobago. Under  
the proposed convention, residents of one country who become students 
in the other country will be completely exempt from tax in the host 
country on gifts  from abroad used for maintenance or study and on 
any grant , allowance or award received from a governmental or chari­
table organization. In addition, a limited exemption is provided for 
personal service income derived from sources within the country in 
which the individual is studying. Under th is provision, the host coun­
try  will exempt from tax $2,000 per year of personal service income 
(such as income from a part-time job). These exemptions (the com­
plete, as well as the limited one) and the vis iting teachers exemption 
may not be utilized for  a period of more than  5 years in total.

In addition to the exemption regard ing students, the proposed 
convention follows the approach of other recent U.S. tax treaties
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an d provides a lim ited exe mption for person al service income of  resi ­
dents  of  one co un try  w ho are  employees of  a  res ide nt of th at  co un try  
and who are  tem po raril y presen t in the  oth er country  to study  at an 
edu cat ional insti tu tio n or  acq uire tech nical, professional  or business 
expe rienc e. Th is exe mption is ava ilab le fo r a period of one year and  
is lim ited to $5,000. Th e proposed conv ention also provides an ex­
em ption fo r incom e fro m personal services perfo rm ed  in connection 
wi th trai ning , research or  stu dy  by res idents  of one cou ntry who are 
tempo raril y p resent  in  the  oth er  country as par tic ipan ts in Government  
spo nso red  exc hange trai nin g pro gra ms . Th is exe mption is lim ited to 

« $10,000.
Ar tic le  22. G ove rnm ent al func tio ns

Th e ex ist ing  con ven tion pro vid es th at  res ide nts  of  one coun try  
(o ther  than  citi zen s of  t ha t coun try  unless the person is also a ci tizen 
of the othe r coun try ) are exempt from tax in th at  country  on com­
pen sat ion , inclu din g pens ions , pa id  by the  o ther  country or  a pol itical 
subdiv isio n the reo f.

Th e proposed con ven tion  follows  the  appro ach of  our oth er rece nt 
incom e tax  tre ati es  by re st ric tin g the  avail ab ili ty of the  exempt ion 
to citi zen s of  the  pa ying  co un try  who are  pe rfo rm ing gov ernm enta l 
fun ctio ns.
Ar tic le  23. Ru les  applicable  to persona l incom e article s

Th e proposed convention  pro vid es th at  reim bursed travel expenses 
are  exempt from ta x un de r the  personal income art icle witho ut re ­
ga rd  to max imum amo unt  of  the  exem ption. The proposed conven­
tio n also  prov ides t hat only the benef its o f th e most fa vorab le personal 
income art icle may be cla ime d by a taxp ay er  fo r a ye ar  i f more than  
one of  those  ar tic les  is ap pli cab le in that  year .

The prop osed conven tion  also  con tain s a pro vis ion  not fou nd in 
ou r o ther  income t ax  t reati es  which, in effect, exemp ts a  res ident of one 
coun try  who is prese nt in the othe r country  as a teache r or student 
fro m t ax  in h is co untry  of residence on at  least 30 perc ent  of the am oun t 
of  his income from person al serv ices  (wh ich he derives  as a teache r 
or  stu de nt  and  w hich is exem pt from tax in the  host country  under the 
pro posed con vention). Th is provision , although reciprocal in form , 
only affects Finn ish  tax at ion of  Finn ish  students  and  teachers who 

4 are  tempo raril y prese nt in  th e Uni ted Sta tes . Th is is because the
Un ite d State s, un de r t he  s avings clause, may tax its  r esiden ts withou t 
rega rd  to  the  pro posed c onvention.

Th is pro vis ion , which  it  is understood was requ ested by Fi nlan d,  
pro vid es th at a res ide nt of  one co un try  who is t em po raril y present in 
the  othe r country  as a tea cher or  stu de nt  may  deduct  in det erm ining  
his  income tax in his  coun try  of  residence  the  following  am ounts : 
(1) all  tra ve lin g expenses (in clud ing meals  and  lo dging  an d incid enta l 
expenses) whi le tra ve lin g betw'een the two countrie s; and (2) all 
or dina ry  an d necessary liv ing expenses (in clu din g meals and  lod g­
ing ) whi le tem porar ily  prese nt in  the host cou ntry. These deductible 
expenses are  presum ed in any  event to  be at  least 30 percen t of the  
am ount of  the stu de nt’s or  teache r’s income which is exe mp t from 
tax in the hos t country  unde r the vis iting  teache rs ar tic le  or the 
stu dents ar tic le of  the  proposed conven tion .
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Article  21̂ . Private pensions and annuities 
Under the existing convention, private  pensions and annuities de­

rived from one country by residents of the other country are exempt 
from tax in the source country.

The proposed convention continues this rule and includes alimony 
within its scope.
A rticle 25. Social security payments

The proposed convention provides that  when social security pay­
ments or other public pensions are paid by one country to a resident 
of the other country, only the payor country may tax these payments. vAlthough the existing convention and the OECI) model convention 
do not contain a corresponding provision, the French and the pro­
posed Belgian treaties do contain  a provision of this  nature.
Artic le 26. Diplomatic and consular officers *

The proposed convention provides, as do a number of our other
income tax treaties and the existing convention, tha t its provisions 
are not to affect the fiscal privileges which diplomatic and consular 
officials enjoy under the general rules of international law or the 
provisions of special agreements.
Artic le 27. Investment, or holding companies

The proposed convention contains a provision which denies the 
benefits of the dividends, interest, and royalties articles to a corpora­
tion which is entitled in its country of residence to special tax benefits 
resulting in a substantially lower tax on those types of income than 
the tax generally imposed on corporate profits by tha t country, if 
25 percent or  more of the capital of the corporation is owned by cor­
porations or individuals who are nonresidents of that  country (or by 
U.S. citizens, in the case of a Finnish  corporation). A similar pro­
vision is contained in the Luxembourg convention and in other recent 
proposed U.S. tax treaties.

The purpose of this provision is to prevent residents of third  coun­
tries from using a corporat ion in one treaty country, which is pre fer­
entially  taxed in that country, to obta in the tax benefits in the other 
trea ty country which the proposed convention provides for dividends, 
interest, and royalties derived from tha t other country. This accords 
with the purpose of an income tax convention between two countries kwhich is to lessen or eliminate the amount of double taxation of in­
come derived from sources within one country by a resident of the 
other country.

At the present time, neither  F inlan d nor the United States  g rants  
to investment or holding companies the type of tax benefits with re­
spect to dividends, interest, or royalties which would make this pro­
vision of the proposed convention applicable. Thus, the provision will 
have effect only i f Finland or the  United States should subsequently 
enact special tax  measures grant ing preferen tial tax treatment to divi­
dends, interest and royalties received by an investment or holding 
company.
Articles 28-30. Administrative  provisions

Various administrative  provisions are contained in the existing 
convention. The proposed convention modernizes and expands these
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provisions generally along the lines of the provisions contained in 
other U.S. tax treaties.

In general, the proposed convention provides—
(1) For consultat ion and negotiation between the two countries 

to resolve differences arising  in the application of the proposed 
convention and also to resolve claims by taxpayers tha t they 
are being subjected to taxation contrary to the terms of the 
proposed convention ;

(2) For the exchange between the countries of legal informa-
w tion and of information pertinent to carrying out the provisions

of the proposed convention or to preventing  fraud or fiscal evasion 
with respect to the taxes covered by the proposed convention; and

(3) Tha t each country is to assist the other  in collecting taxes
» imposed by the other  country to the extent necessary to insure

tha t the benefits provided by the proposed convention are enjoyed 
only by persons entitled to those benefits.

Artic le 31. Entry into force
The proposed convention will enter into  force two months following 

the exchange of the instruments of ratification. I t will become effective 
generally for taxable years beginning on or afte r January 1 of the 
year following the exchange of the instruments of ratification. Reduc­
tions in U.S. withholding taxes under the proposed convention gen­
erally will apply to amounts received on or afte r the date the proposed 
convention enters into force. When the proposed convention enters into 
effect, the existing convention which was signed on March 3,1952, and 
which entered into force on December 18, 1952, will terminate.
Artic le 32. Termination

The proposed convention will continue in force indefinitely but 
either country may terminate the proposed convention after  1973 by 
giving notice through diplomatic  channels. In  addition, it is provided 
tha t the provisions of the social security payments article may be 
terminated by either country at any time.

a PROPOSED INCOME TAX CONVENTION BETWEEN THE
UNITED STATES AND TRINIDAD AND TOBAGO

(Memorandum Prep ared  by the Staff of the Joint Committee on 
* Intern al Revenue Taxation)

The existing income tax convention with Trin idad  and Tobago 
which was signed on December 22, 1966, ceased to be effective as of 
the end of 1969. I t was a treaty of limited scope and had  been entered 
into pending agreement by the countries on a more comprehensive 
income tax  convention.

The proposed convention with  Trinid ad and Tobago is a compre­
hensive convention which follows in most respects the general patte rn 
embodied in other recent U.S. income tax treaties. The proposed con­
vention departs from our other income tax  treaties  in two principa l 
respects in order to reflect the fact tha t Trin idad  and Tobago is a 
developing country, rath er tha n a developed country. The principal
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aspect of  the  proposed trea ty  which differs from  the  gen era l pat ­
te rn  is the inclu sion  wi thin the  trea ty  of  a provision which  provides 
fo r the  de ferra l of  both countries’ taxes which  wou ld oth erw ise  be 
imposed on the  tran sfer  of  technical assis tance (such as pa tent s, de­
signs, etc., knowhow, and an cil lar y and sub sid iary serv ices ) by a 
U.S . co rporati on  to a Trin id ad  an d Tobag o c orp oration  in re tu rn  for 
stock  of  the Tr in id ad  and  Tobag o corpo rat ion . Th is pro vis ion  is de­
signed to induce  th e flow of  kno whow and  r ela ted  services  to  T rin idad  
and Tobago.

The  o ther  p rin cip al aspect of  th e proposed conv ention which diffe rs 
from  the  general  pa tte rn  is the  un ila ter al reduct ion  by Trini da d and 
Tobago  o f its  wi thh old ing  ta xes  on div ide nds and int ere st which flow 
from th at  co un try  to  the  Un ite d Sta tes . The U.S . wi thho lding taxes 
on th is type  o f income are  no t redu ced  u nder the  proposed conv ention 
so as n ot  to  encourage an outflow of  capi tal to the Un ite d State s from  
Trini da d and  Tobago .

The  othe r more im po rta nt  fea tures  of  t he proposed convention  are 
as fo llo ws:

(1) Th e terms  “U ni ted St ates ” and “T rin id ad  and Tobag o” are to 
include the cou ntr ies ’ resp ective con tinent al shelves, inso far as income 
ari sin g from the explo ra tio n an d explo ita tio n of  natur al  resou rces on 
the  con tinental shelves is concerned. Accordingly , a co un try’s ju ris­
dic tion to tax  un de r, and  the  benefits pro vid ed by, the prop osed con ­
ven tion  will extend  to th is type  of  income.  Ou r othe r income tax 
tre ati es  (except fo r t he  prop ose d trea ty  with  B elg ium ) do n ot  con tain 
a pro vis ion  of  th is typ e. However , a sim ila r pro vis ion  was  add ed to 
the  In te rn al  Revenue Code by  t he  Tax Reform Act  of  1969.

(2) The two countrie s may un de r the  mu tua l agreem ent  pro cedure  
establish common meanings  fo r unde fined terms  used in the  proposed 
convention . Th is  pro vis ion , wh ich  w ill he lp insure  the av ail ab ili ty  of  
the  benefits pro vided by the proposed convention , is no t con tain ed In 
othe r recent U.S. tax  tre ati es  (o the r than  the  proposed conven tions 
wi th Belgium, Fin la nd ,a nd  th e Ne therl ands ).

(3) A source  rule is pro vid ed  unde r which business  pro fits  and 
effec tively connected income of  a pe rmanent es tab lish ment in one cou n­
tr y  will be conside red to be from sources wi thin th at country , even 
tho ug h the  income migh t h ave its  source elsewhere u nd er  th e In te rn al  
Revenue Code. Th is  is des igne d to  help insu re th at a U.S . taxp ay er  
who pay s taxes to Tr in id ad  and  Tobago  on th is  type  of  income will  
be en tit led  under the for eig n tax credit  pro vis ion s of  the  proposed 
tre at y,  which would place a pe r country  lim ita tio n on the  c red it,  to a 
cre dit  fo r the  T rin id ad  a nd  Tobago taxes.

(4) The  ra te  of  Trini da d and Tobag o wi thho ldi ng  tax on in te r­
corpo rat e div idends (wh ere  the  rec ipient  has  a 10-percent owner ship 
int ere st in the pa yin g comp any) is reduced from 25 per cent to 10 
percen t. The branch  pro fits  tax imposed by Trini da d and Tobag o is 
sim ila rlv  reduced fro m 25 perce nt to 10 perc ent.

(5) The  ra te  of  Trini da d and Tobag o wi thho ldi ng  t ax  on in ter es t 
is reduced from 30 p ercent  to 15 percen t in cases where th e rec ipi en t 
is a U.S . bank  or  oth er fina ncia l in sti tu tio n no t ha ving  a pe rm anen t 
establ ishment in T rin id ad  an d Tobago.

(6) Arti sti c roy alt ies  will be exempt from source country  taxa tio n 
and indu str ial  and scientific  roy alt ies  will  be sub jec t to a 15 percen t
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rate of source country withhold ing taxation. In the absence of a treaty, 
these royalties would be taxed by both the Uinted Sta tes and Trin idad  
and Tobago at a rate of 30 percent.

A detailed analysis of the proposed convention on an article-by- 
article basis is presented below.
Artic le 1. Taxes covered,

The proposed convention applies to the U.S. Federal income tax 
with the exception of the accumulated earnings tax imposed by section 
531 of the Inte rnal Revenue Code and the personal holding company 

v tax imposed under section 541. In  the case of Trinidad and Tobago,
the proposed convention applies to the corporation ta x and the income 
tax.

The proposed convention also contains the provision generally found
* in U.S. income tax treaties to the  effect tha t the convention will apply 

to substantially similar taxes which either country may subsequently 
impose. In addition , the nondiscriminat ion provisions will apply to 
taxes imposed at the State or local level as well as at the national level. 
Artic le 2. General definitions

The standard  definitions found in most of our income tax  treaties 
are contained in the proposed convention. There is one provision, 
however, in the proposed convention which differs from exist ing tre a­
ties. This provision includes within  the definition of the term 
“United State s’’ the terr itor ial sea of the United States and the con­
tinental shelf of the United States  insofar  as the exploration  and 
exploitat ion of natural resources on the continental shelf is concerned. 
This expanded definition, however, is applicable for purposes of the 
proposed convention only to the extent tha t the person, property, or 
activity of concern is connected with the exploration and exploitation 
of natural resources. A similar definition of  Trinidad and Tobago is 
contained in the proposed convention.

The definition of continental shelf areas contained in the proposed 
convention is s imilar  to tha t contained in the proposed Belgian con­
vention and to tha t provided in the Inte rnal  Revenue Code (as 
amended by the Tax  Reform Act of 1969) except tha t under the Code 
the continental shelf definitions apply only with respect to mines, oil 
and gas wells, and other  natural deposits. Under the proposed conven-

* tion, the applicability of the definition is not expressly restricted  in 
this manner since it applies with respect to the exploration for or 
exploitat ion of any natural resource. In practical operation, however,

- the applicability of the provision usually will be s imilarly restricted.
The act ivity of fishing is not intended to be considered the exploration 
or exploitation of n atural resources of the cont inental shelf, and thus 
the definition of continental shelf is not to apply with respect to this 
activity.

The proposed convention also contains the standard provision that  
undefined terms are to have the meaning which they have under the 
applicable tax laws of the country applying the convention. In  addi ­
tion. however, the proposed convention provides tha t where a term 
is defined in a different manner by the two countries or where the 
definition of a term cannot be readily determined under the laws of 
one of the countries, then the competent authorities of the two coun­
tries may establish a common meaning of th e term under the mutual



152

agreement procedures provided by the proposed convention in order 
to prevent double taxation or to fur ther  any other purpose of the 
convention. A similar provision is contained in the proposed conven­
tions with Belgium and Finland. While most other U.S. income tax 
treaties contain a mutual agreement procedure, generally they do not 
contain a specific provision of this nature relating to definitional 
matters.
Artic le 3. General rules of taxation

The proposed convention contains th e basic general rules of taxa ­
tion regarding the manner in which one country may tax residents «
and corporations of the other country which are found in most of our 
other income tax conventions. Thus, one country may tax residents 
of the other country only on income from sources within the taxing 
country. In this regard, it should be noted, however, that  (as dis- »
cussed in connection with article 5) the source rules contained in 
the proposed convention, which are to be used for purposes of this 
basic rule, provide that industrial or commercial profits attributable  to 
a permanent establishment located in a country are treated  as from 
sources within the country. The taxation under the proposed con­
vention must be in accordance with the limitations contained in the 
proposed convention. Each country, however, may tax without re­
gard  to the proposed convention any income to which the convention 
is not expressly applicable.

The proposed convention is not to be interpreted to deny any tax 
benefits available presently or in the future  under the tax  laws of the 
two countries or under any other agreement between the countries.

The usual savings clause is included in the proposed convention.
This clause provides that  with certain exceptions the proposed con­
vention is not to affect the taxation by a country of its own residents 
(and, in the case of the United States, of it s own c itizens). The pri ­
mary exceptions include the foreign tax credit, the nondiscrimination 
provision, and the provision allowing tax deferral for technical 
assistance.
Article  4- Relief from double taxation

The previous convention with Trinadad and Tobago which termi­
nated a t the end of 1969 contained a provision regarding the allowance 
of a foreign tax credit by each of the countries for taxes paid to the 
other country. The proposed convention continues this method of 
avoiding double taxation.  As in the case of other recent U.S. tax 
conventions and the previous convention with Trinidad and Tobago, <
the proposed convention does not specifically re fer to the foreign tax 
credit provisions of the Internal Revenue Code or of the tax laws of 
Trinidad and Tobago. This makes it clear tha t modifications of the 
Code or of the tax laws of Trinid ad and Tobago which affect the for­
eign tax credit will not be bar red by the proposed convention if the 
modifications do not contravene the general principles of the 
convention.

Under  the proposed convention, a citizen, resident, or  corporation 
of the United States will be allowed to credit against its U.S. tax 
the amount of income tax paid to Trin idad  and Tobago. Moreover, 
a U.S. corporation which receives a dividend from a Trinidad and
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Tobago corporation in which it has at least a 10-percent ownership 
interest will be allowed a credit for the Trin idad  and Tobago tax 
paid on the corporate profits out of which the dividend is paid, if 
the U.S. corporation includes the amount of Trinidad and Tobago 
tax in its gross income. The credit allowed by the United States 
under the proposed convention is subject to  the so-called per-country 
limitation. Of course, if the overall limitat ion on the foreign tax 
credit which is provided by the Inte rnal  Revenue Code produces 
a more favorable result, a U.S. taxpayer  may use tha t provision 
rather than  the per-country limitat ion contained in the proposed 

« convention.
The foreign tax credit  allowed by the U nited States under this  pro­

vision of the proposed convention conforms generally to the foreign 
tax credit allowed under the Internal Revenue Code (secs. 901-906). 

» There is, however, one significant difference regard ing the so-called
deemed paid credit, i.e., the  credit allowed to certain U.S. corpora­
tions for Trin idad  and Tobago taxes paid on the corporate profits 
out of which a dividend is paid. To receive this credit under the pro­
posed convention, the recipient U.S. corporation must include in 
its income the amount of Tr inidad and Tobago tax for  which a deemed 
paid credit is claimed. I n other words, the dividend must be grossed 
up. Under  the Internal  Revenue Code, however, a dividend does not 
have to be grossed up in order  for the recipient U.S. corporation to 
claim a deemed paid cred it, i f the  dividend is paid by a less developed 
country corporation and most Trinidad and Tobago corporations will 
be considered less developed country corporations. Inasmuch as the 
computation of the deemed paid tax credit without gross-up under 
the Inte rnal Revenue Code will generally produce a more favorable 
result than  the grossed-up computation under the proposed conven­
tion, it will be to the advantage of  U.S. corporations in many cases to 
use the Code rules in computing the deemed paid credit. Of course, in 
these cases U.S. corporations  may continue to use the Code rules 
rath er than those found in the proposed convention.

Under the proposed convention, Trinidad and Tobago will allow 
its taxpayers a credit  for income taxes paid to the United States. 
Also, a Trin idad  and Tobago corporation which receives a dividend 
from a U.S. corporation in which i t has at least a 10-percent owner- 

4 ship interest  will be allowed a credit for the U.S. tax paid on the cor­
porate profits out of which the dividend is paid. In the absence of 
the proposed convention, this credit would be allowed under T rinidad 
and Tobago law only where the recipient corporation  had at least a 
25-percent ownership interes t in the paying corporation. The credit 
allowed by Trin idad  and Tobago under the proposed convention is 
subject to a per-country  limitation.
Article  5. Source of  income

One of the ways by which income tax treaties can eliminate double 
taxation is to provide rules for determining the source of income. The  
source of income is important in view of the general rule in treaties 
tha t one country may tax residents and corporations of the other 
country only on income from sources wi thin the taxing country,  and 
also in view of the fact tha t the limitation in the foreign tax credit 
provision is based on the source of income.
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The proposed convention  with Trin id ad  and Tobag o follows the  
gen era l appro ach of  recent U.S. tax tre ati es  and  pro vides source of 
income rul es th at  c onform in gen era l to the  source rule s con tain ed in 
the In te rn al  Revenue Code. Th ere  is, however, a minor difference  in 
the  di vid end source ru le, and, in addit ion , th e p ropo sed con ven tion  fol ­
lows the prop osed tre at ies wi th  Brazil, Fi nlan d,  and Belgium  by in ­
clu din g a rule for  de term in ing the source of busin ess prof its.

Un der the  In ter na l Revenue Code, div idends pa id by a foreign 
corpo rat ion  are  consid ered  to be in pa rt  from  U.S . sources, and there­
fore ar e taxable  to that  exten t by  the U ni ted  St ate s when pa id to a n on ­
res ide nt alien ind ivi dual or  com pany, if more than  50 percen t of the  
pa yin g corpo rat ion s’ incom e fo r the  previous thr ee  years  was effec­
tively  connected wi th a U.S . business . The  proposed convention sl igh tly  
lim its  th e tax jur isd ict ion  of  the  U ni ted  State s which  aris es by vir tue  
of  th is  source rule . I t  applies  th e 50 perce nt t es t with  respect to ind us­
tri al  or  commercial pro fits  w hich are  e ffectively conn ected  w ith  a pe r­
manen t establ ishment in the  U ni ted State s of  a Trini da d and Tobago  
corpo rat ion  and l imits  the  am ount of  div ide nds pa id by such a corpo ra­
tion  wh ich  will be tr ea ted a s ILS.  income un de r th is ru le to  th at  am oun t 
of money or oth er prop er ty  tr an sfer re d from the  p erm anent e sta bli sh­
ment in the  Un ited State s to  the  Tr in id ad  and Tobag o corporat ion  
du ring  the  r ele vant per iod . In  othe r w ords , dividends pa id by a T ri n i­
dad an d Tobago co rporati on  are  not to be conside red U.S . source 
income under th is rule  to  the exten t the pro fits  of  the perma nen t es tab ­
lishm ent are  reinves ted in the Un ited State s by the  permanen t es tab ­
lish ment ra th er  tha n rem itted  to  the  Trin id ad  and T oba go c orp ora tion.

Th e p roposed c onvention also  con tains a  ru le  re ga rd ing th e source o f 
indu st ria l and  comm ercia l pro fits  inc lud ing  pass ive income which is 
tre ate d as indu str ial  and  com mercial  pro fits  because it  is effec tively  
connected with a pe rm anent esta blis hment . Th is ru le is fou nd in 
some of  o ur recent pro posed treati es,  b ut  not  in  o ther  U.S. income tax 
tre at ie s or  un der the In te rn al  Reven ue Code. U nd er  the  Code  and othe r 
U.S . tax treati es,  the co un try  in which a pe rm anen t establ ishment is 
loca ted may tax the business pro fits  which are  effec tively  connected 
wi th  the perm anent establishm ent reg ard less of the source of  those 
profits.  In so fa r as jur isd ic tio n t o t ax  is concerned, the  proposed T ri n i­
da d and  Tobago trea ty  achieves  the  same res ult  by prov idi ng  th at  
these busin ess pro fits are  fro m sources wi thin the co un try  where the  
pe rm anen t establis liment  is loca ted. Th e prac tic al result s of the two 
app roa ches are  bas ica lly th e same with one exception. Since  busin ess 
pro fits at tr ibutab le  to a Trini da d and Tobag o pe rm anent es tab lish­
ment are  con side red to be f rom sources wi th in  Trini da d and Tobag o— 
even tho ugh un de r the  usu al source rule s, the  income would have its 
sou rce  elsewhere—a for eig n tax cre di t unde r the pe r country  lim ita ­
tio n will  be ava ilab le to a U.S . taxp ay er  fo r Tr in id ad  and  Tobag o tax es imposed o n th is income.
Ar tic le  6. Non dis cri mina tion

Th e proposed con ven tion  con tains the more com preh ensive nond is­
cr im ina tio n pro vis ions w hic h have been embodied  in  o ther  recen t U.S . 
income tax  treati es.  I t  provide s th at  one country  can not discriminat e 
by imp osing more burdensome t axe s on i ts res ide nts  who are  na tio na ls 
of  the othe r coun try , or  on pe rm anent establ ishments  of  n ati onals  o r
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corporations  of the other country,  than it imposes on its comparable 
taxpayers. This provision, however, does not prevent Trin idad  and 
Tobago from imposing its branch profits tax pursuant to the limi ta­
tions contained in the proposed convention nor does it prevent the 
United States from imposing a comparable tax. The proposed conven­
tion also extends the nondiscrimination provision to corporations  of 
one country which are owned by nationals or corporat ions of the other 
country.
Article 7. Tax  deferral for  technical assistance

The proposed convention contains a provision which is not found 
’ in other U.S. income tax treaties  t ha t is designed to induce the flow

of know how and related services to less developed countries. This 
provision provides for  the deferral  of U.S. and Trinidad and Tobago 
income taxes in cases involving the transfer  of technical assistance 

* by a U.S. corporation to a Trinidad and Tobago corporation. A simi­
lar provision is contained in the  proposed Israeli income tax conven­
tion which is pending before the Senate Foreign Relations Committee.

Under the proposed convention, a U.S. resident may elect to defer 
the U.S. and Trin idad  and Tobago tax which would otherwise arise 
as a result of the receipt of stock of a Trinidad and Tobago corpora­
tion by the U.S. corporation in return for the transfer  of technical 
assistance to the Trinidad and Tobago corporation. The taxes would be 
deferred  until the stock is disposed of. Specifically, this provision 
applies where the U.S. corporation transfers to the Trin idad  and 
Tobago corporation—

(1) a paten t, invention, model, design, secret formula or 
process, or similar proper ty r ights; or

(2) information concerning indust rial, commercial or scien­
tific knowledge, experience, or skill.

In  addition, the provision is applicable to the provision of technical, 
managerial, architectura l, scientific, skilled or industria l, commercial 
or like services if they are ancil’ary and subsidiary to the transfer  of 
the rights referred to in (1) above or the information referred to in 
(2) above. The “property” or services provided by the U.S. corpora­
tion must be for use in connection with a trade  or business actively 
conducted by the recipient Trin idad  and Tobago corporation in its 
own country. In addition , a t ransfer  must be made in accordance with 
the laws of the two countries regula ting foreign investments.

Under the Internal  Revenue Code, a taxpayer may receive deferral 
of U.S. tax where he transfers property to a foreign corporation 
generally if two conditions are satisfied. Fir st, the recipient foreign 
corporation must he at least 80 percent controlled by the U.S. corpora­
tion (sec. 351). Second, the Internal Revenue Service must give 
advance approval of the transaction (sec. 367). Thus, the effect of 
the proposed convention vis-a-vis U.S. law is to eliminate the  80 per­
cent test, to relieve U.S. taxpayers of the requirement that they obtain 
an advance ruling from the Treasury Department , and also to elim­
inate the necessity which arises under  the Internal Revenue Code of 
distinguishing between trans fers  of property and transfers  of services.

The proposed convention, in addition to allowing the deferral of 
U.S. taxes, also provides for the deferral of the Trin idad  and Tobago 
taxes which would arise in connection with the transaction . The pro-
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vision is rec iprocal in form and thus  wou ld also be applicab le if  a 
Trini da d and  Toba go co rpo rat ion  were to  tr an sf er  any o f th e specified 
prop er ty  r ight s or  se rvices to a U .S. corpo rat ion .

Un de r the  pro posed  convention , the com petent au tho rit ies  of  each 
country  are  g iven au thor ity  to prescribe the  necessary reg ula tio ns  fo r 
purposes of  th e ta x de ferra l prov ision. In  addit ion , the  Trini da d and  
Tob ago  co mpetent au thor ity  is  given the  power to presc ribe s tand ards  
fo r de ter mi nin g wh eth er the  se rvices w hich may be tr an sfer red unde r 
th is pro vis ion  are  ancil lary and subsidiary  to prop er ty  rig hts or  in ­
form ation  which have been tr an sfer red,  as  is r equ ired by t he proposed 
convent ion. -
Ar tic le  8. Bu sin ess  profi ts

Th e pro posed  convention  contains provis ions r egardin g the  tax at ion 
of business  pro fits  which gener ally accord wi th sim ila r provisi ons  
fou nd  in othe r U.S . income tax tre ati es . The proposed convention  in- •
eludes the  ef fectively connected concept which is fo und in th e In te rn al  
Revenue Code a nd in o ur  more  recent incom e tax tr ea ties.

Un de r the  p roposed convention , busine ss pro fits  of  a  r esi dent of  one 
coun try  are taxab le in the o ther coun try  to the  ext ent they  ar e a tt ri but­
able  to  a  p erman en t establ ishment whi ch the  r esident has  in the oth er 
cou ntry. In comp uti ng  t he tax ab le busin ess profits,  t he pro posed con­
ven tion  a llows th e deduction of  all expenses,  wherever inc urr ed, which 
are  rea son ably connected w ith  the  business profits.

I t is f urther  p rov ided th at  profi ts will  n ot be a ttr ibuted  to  a pe rm a­
nent establishm ent merely by reason  of the  purchase of  merchandi se 
by the pe rm anen t establ ishment,  or  by the  res ide nt of whi ch it  is a 
pe rm anen t establ ishment,  fo r the  accoun t of  th at  res ident. Th e pro­
posed  conven tion  also pro vides th at  in de terminin g the pro fits  at ­
tri bu tabl e t o a perm anent establi shme nt the  same m ethod is to  be used 
from year to year unles s th ere  is g ood and  sufficient reason to do o ther­
wise.

The proposed conv ention sets fo rth  exam ples  of  tvp es of  income 
which are  considered indu str ial  and  commercial profits  and in so do­
ing follows the app roa ch of ou r othe r rece nt tre aties and  the In tern al  
Revenue Code by inc lud ing  wi thin such profits  investm ent  income 
ar isi ng  fro m a righ t or pr op er ty  which is effectively connected with 
the  permane nt esta blis hment . The typ es of passive income included 
wi thin indu str ial  or  comm ercia l profits  are  div idends , intere st,  royal- t
ties , and income from  rea l property .
Ar tic le  9. Definitio n o f permanent establ ishment

One of the  basic devices used  in income tax  t rea tie s to avoid doub le r
taxa tio n is th e perm anent e stabli shm ent concept. Generally , a r esiden t 
of  one country  is no t tax ab le on its  business p rofi ts by the othe r c oun­
tr y  unle ss those pro fits  are  at tr ibut ab le  to a permanent esta blis hment  
of  th e res ident in the  o ther country . In  addit ion , th e permanent  e sta b­
lishm ent concept is used  to determ ine  whether the  reduced rat es  of, 
or  exemption s from,  tax pro vid ed  by the  conven tion  fo r div idends, 
intere st,  an d roy alt ies  are a pplica ble .

The proposed conven tion  follo ws the  pa tte rn  of the OE CD  model 
conven tion  and othe r rec ent U.S . income tax  tre ati es  by def inin g a 
permanent esta blis hment  as a fixed place of  business t hrou gh  which a 
res ide nt of  one  country  eng ages in indu str ia l or  commercial  act ivi ties
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in the other country. This includes a seat of management, an office, 
a store or other sales outlet, a factory, and any building, construction 
or ins tallation  project which lasts for 6 months or more. This general 
rule is modified to provide tha t a fixed place of business which is used 
for any or all of a number of specified activities will not constitute 
a permanent establishment. These activities include the processing of 
goods belonging to the resident and the purchase of goods for the ac­
count of the resident under  arrangements or conditions which are or 
would be made between independent persons and the storage or de­
livery of goods belonging to the resident (other than goods or mer-

* chandise held for sale by the resident in a store o r other  sales outlet ).
The proposed convention also provides that  a resident of one coun­

try  will be deemed to have a permanent establishment in the other 
country if it—

* (1) engages in indus trial or commercial activity in the other 
country through an agent who has and who habitual ly exercises 
a general contracting authority (othe r than for  the purchase of 
merchandise) in that country or who maintains  in tha t coun­
try a stock of goods belonging to the resident from which he 
regularly fills orders or makes deliveries;

(2) mainta ins equipment or machinery for rental or other 
purposes within the other country for a period of 6 months or 
more; or

(3) sells in the other  country goods or merchandise which 
either were subjected to substantia l processing in tha t country 
(wherever purchased) or were purchased in th at  country and not 
subjected to substan tial processing outside of tha t country.

The t hir d situat ion described above which gives rise to a permanent 
establishment is not contained in other U.S. income tax treaties. A 
somewhat similar provision is found, however, in the proposed Bel­
gian convention.

The proposed convention also contains the usual rule that the agency 
rule will not apply if the agent is a broker, general commission 
agent, or other agent of independent status acting in the ordinary 
course of its business.
Article 10. Ship s and aircraft

4 The proposed convention adopts  the approach found in most U.S.
income tax treaties by providing tha t income which a resident of one 
country derives from the operation in in ternational traffic of ships or 
airc raft  will be exempt from tax by the other country. In the case of a 
resident of the United States, the ships or  a ircraft must be registered 
in the United States.
Article  11. Related persons

The proposed convention contains, as do most U.S. income tax 
treaties, a provision similar  to section 482 of the Internal Revenue 
Code which allows the allocation of income in the case of transactions  
between related persons, if an allocation is necessary to reflect the 
conditions and arrangements which would have been made between 
unrelated persons.

52 -0 19— 71------ 11
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Ar tic le  12. Di vid ends
Th e pr io r convention  wi th Tr in id ad  an Tobago  reduced the  ra te  o f 

wi thh old ing  tax on div idends  pa id by a co rpo rat ion  of one co un try  
to a corp ora tion of the  ot her c ountry wi th at  least a 10 perce nt ow ner­
ship interest in the  p ay ing  co rpo rat ion  t o 5 percen t. Th is  reduced rat e 
was not ava ilab le, however, if the  reci pie nt of  th e d ividen ds ha d a pe r­
manent establ ishment in the othe r coun try  (i.e., the  pr io r trea ty  con­
tained  t he  forc e of att rac tio n concept ). In  addit ion , in oth er cases the 
source cou ntry wi thh old ing  tax on div ide nds was reduced to 25 pe r­
cent. The p rior  conv ention also reduced th e ra te  of the  so-called bran ch  
pro fits  tax imp osed by Trin id ad  and Tobag o to 5 percent.

The proposed conven tion  diff ers fro m the pr io r conven tion  in th at  
only  the  Trini da d and Tobago  wi thho ldi ng  tax rat es are  reduced. In  
oth er words, the usual 80 perce nt wi thho ldi ng  ta x imposed  by the  
Un ite d State s on div idends  pa id by a U.S . corpo rat ion  to a Trini da d 
and  Tobago res ide nt will  con tinu e to  ap ply unde r the convention . 
In  t he  case o f interc orporat e div ide nd  pay ments , the  gener ally ap pl i­
cable 25 percen t Trini da d an d Tobago wi thh old ing  tax is reduce d to 
10 perc ent.  In  ad dit ion , the pro posed  conven tion  aba ndons the force-  
of -a ttr ac tio n doctr ine  and, thu s, the redu ced  ra te  wil l be applicab le 
unles s the  U.S . cor porate rec ipient of  the div ide nd has  a pe rm anent 
establ ishment in Trin id ad  and Tobag o and the  stock giving  rise  to 
the d ividend is effec tively conne cted  with  the  perm anent establ ishment.

Spec ifica lly, the  proposed conven tion  provides th at  the Tr in id ad  
and  Tobago wi thh old ing  t ax  will be redu ced  t o 10 percen t in  t he  case 
of  div ide nds pa id  by a Tr in id ad  and Tobago corpo rat ion  to a U.S.  
corpo rat ion  which has  at  least a 10 p erc ent  own ership  in terest in the  
pa yin g co rporati on  (provid ed  th at  no t more  th an  25 perce nt of  the  
payin g co rporat ion’s income is derived from intere st and div idends  
oth er th an  int ere st and div ide nds from sub sid iary corpo rat ion s or 
int ere st fro m a ban king, insurance , or  fina ncing business ). I f  the  
rec ipie nt of the  div idend has  a pe rm anen t establ ishment in Tr in id ad  
and  Tobag o wi th which the  stock giv ing  rise  to a div ide nd  is effec­
tiv ely  connected, t hen the reduce d ra te  is no t avail able .

The proposed convention  also lim its  in oth er cases the  Tr in id ad  
and Tobag o wi thh old ing  t ax  on div idends to 25 percen t, which is the  
cu rre nt  Trini da d and  Tobago  wi thho ldi ng  tax ra te  on div idends . As 
is true  in the  case of in ter corporate  div iden ds, th is  lim ita tio n is not  
applicab le i f t he  U.S . rec ipie nt of  the div idend lias a pe rm anent e stab­
lishm ent  in Tr in idad  and Tobago  wi th which the stock giving  rise  to  
the  div ide nd is effectively connected.

The proposed conv ention fu rther  pro vides th at  div ide nds pa id by 
a corpo rat ion  of one country  to  a person  othe r th an  a res ide nt of the 
othe r coun try  (an d in the  case of  div idends pa id  by a Tr in id ad  and  
Tobago corpo rat ion , to  a perso n othe r th an  a citi zen  of  the Un ite d 
State s) will be exempt from ta x by the  oth er country , unless unde r 
the source rules pro vided by the  conven tion  the  div idend is tre ated  
as be ing  from sources with in  the othe r cou ntry. Th us , div idends 
pa id  by a Tr in id ad  and  Tobag o co rporati on  to a person  oth er th an  
a citizen  or res ide nt of the  Uni ted State s will  be exe mp t from U.S . 
tax unle ss t he  d ividend i s tr ea ted as being fro m U.S. sources. As in di ­
cated in the  discussion of the div ide nd source rul es (ar tic le 5) , the
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source rules of the proposed convention generally follow the source 
rules provided under U.S. sta tutory law.

The proposed convention also contains a provision regarding the 
so-called branch profits tax imposed by Trinida d and Tobago. Under 
Trin idad  and Tobago law, the profits of a Tr inidad and Tobago per ­
manent establishment of a foreign corporation are subject to the regu­
lar 45 percent corporate tax and, in addition, are subject to a 25 pe r­
cent branch profits tax unless the profits are reinvested in Trin idad  
and Tobago. In  other words, these profits are taxed in the same man­
ner as i f they were earned by a subsidiary corporation and then the

* aftertax profits were paid as a dividend to the parent corporation. The  
proposed convention limits to 10 percent the Trin idad  and Tobago 
branch profits tax on remittances by a Trin idad  and Tobago perma­
nent establishment of a U.S. corporation of profits which were effec-

* tively connected with the permanent establishment. In other words, 
such remittances will be treated  under the proposed convention in the 
same manner as intercorporate dividends.
Article 13. Interest

U.S. income tax treaties general ly provide that interest derived from 
one country by a resident of the other  country will either be exempt 
from, or subject to a reduced rate of, tax in the  source country. As is 
true in the case of the proposed Brazi lian convention, the proposed 
convention contains a more limited provision dealing with interest. 
It provides that  interes t received by the Government, or a wholly 
owned agency, of the United States or Trin idad  and Tobago will be 
exempt from tax by the other country.

The proposed convention also reduces from 30 to 15 percent the 
Trin idad  and Tobago tax imposed on interest  derived from sources 
in Trin idad  and Tobago by a U.S. resident which is a bank or o ther 
financial institu tion and which does not have a permanent establish­
ment in T rinid ad and Tobago. This reduction is unila teral, is limited 
to the specified type of recipient, and does not embody the efi'ectively 
connected concept.

The proposed convention also contains a lim itation on the applica­
tion of the interest article which is similar to that  found in the OECD 
model convention and other recent U.S. income tax treaties in situa- 

4 tions where the payor and rec ipient are related. The proposed conven-
tion provides tha t if the interest  paid to a related person is in excess 
of a fai r and reasonable consideration for the indebtedness for  which 
it is paid , then the interest ar ticle will apply only to tha t par t of the 
interest as represents a fai r and reasonable consideration.

The proposed convention also provides that the provision of T rin i­
dad and Tobago law, which, in effect, treats interest in certain cases 
as a dividend distribution rather than as interest, is to apply to in­
terest paid to a U.S. res ident only to the ex tent the U.S. res ident can­
not demonstrate to the satisfaction of the Trin idad  and Tobago t ax­
ing author ities tha t the investment giving rise to the interest (in­
cluding the fact that it is in the form of indebtedness) did not have as 
its purpose the avoidance of Trin idad  and Tobago tax.  Under Tr ini ­
dad and Tobago law, interest  on convertible debt and interest on 
securities of a Trinidad and Tobago company which are held by a
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nonresident pa rent  company or broth er- sis ter  c orp ora tion are  treate d 
as div idends ra th er  than as inte res t.
J  rtic le 1\. Ro yaltie s

The  O ECI ) model c onvention and a numb er o f U.S. income tax tr ea ­
ties  provide an exempt ion from  source cou ntry tax fo r nonmineral  
roy alti es pa id to residen ts of the othe r c oun try,  p rov ided t he  recip ien t 
does no t have a p erm ane nt esta blis hment  in the source c ountry (an d in 
the  case of  more recen t treaties,  unless the  prop er ty  or  righ t giv ing  
rise to the  roy alty is e ffectively conn ected  with the  permanent estab­
lishm ent).  

wThe  proposed conven tion  with Tr in idad  and  Tobago follows thi s 
general  appro ach with  respect to ar tis tic  ro yalt ies.  In  ot he r words , a rt ­
istic  r oyalt ies  derived  by  a  res ident of one co unt ry from  sources  in the 
oth er coun try  will not  be subject to tax  in the  source country  unless 4
the rec ipient  has  a perma nen t establ ishment in the  source cou ntry and 
the  p rope rty  g iving  rise to the roya lty  is ef fectively co nnected with the 
permane nt establ ishment.

In  the case o f industrial and scientific royal ties , the  propo sed  conven­
tion  d iffe rs from the  general trea ty  approach and follo ws the app roach 
embo died in t he  p roposed Br az ilian  t reaty of prov idi ng  a reduced rate 
of, ra th er  th an  an exemption  fro m,  source  coun try  wi thh old ing  tax.
Un der the  proposed conven tion , ind ustrial and scien tific royalti es 
der ive d from one co un try  by a  resident  of  the o the r coun try  will be sub­
ject, to  a m axim um 15 percen t wi thh old ing  tax rat e in the  source c oun­
try,  unle ss the  rec ipient has  a permanen t establ ishment in the  source 
country , and the  prop er ty  giving  rise to the  roya lty  is effectively 
connected with the perm anent establ ishm ent .

In  the  absence of  the  conven tion , the Un ited State s and  Tr in idad  
and  Tobago  wouhl impose a 30 percen t wi thh old ing  tax  on roy alti es 
pa id  to a resid ent of the oth er coun try.

As in the  case of  the int ere st provision,  th e roy alty prov ision of the  
proposed conv ention does not apply  to t ha t pa rt of a roy alty paid to a 
rela ted perso n which is in excess of  a f ai r and  reasonable co nsid erat ion.

Th e proposed convention does not cover  roy alti es ari sin g from  the  
use of  motion  pic tur e films or  films or  tapes fo r rad io or  television 
bro adcasting  as do a numb er of  o the r U.S . income tax trea ties .
Ar tic le  15. Inc ome fr om  real pr opert y

Th e proposed convention  follows t he  ap pro ach  o f the  Inter na l Rev­
enue  Code and  most U.S.  incom e tax  t rea tie s by prov idi ng  th at  a resi­
dent  of one coun try  may  elec t to be tax ed on a ne t basis  in the  othe r „
country , as if  the  res ide nt were engaged in business in th at  oth er 
country , on real  pr op er ty  income (in clu din g gains from the  sale  or 
exchange of real  pr op er ty ) and on min era l roy alti es ar ising  fro m 
sources in th at  o ther  country . Th is provisi on has  th e effect  of  reducin g 
the source coun try  tax  on th is income to an amount which  in most 
cases will be fu lly  cre dit able again st the  tax  imposed on the  income 
by the  reci pie nt’s coun try  o f residence which is u sua lly  computed on a 
net  basis.

In  the  absence of th is provision, Tr in id ad  and Tobago  w ould  t ax  a 
U.S. person on t he  gro ss am ount of th is type of income from Tr in id ad  
and  lob ago  sources unless  the  person was engaged in business in T rin i­
dad and Tobago.



Article  16. Inves tmen t or holding companies
The proposed convention contains a provision which denies the benelits of the dividends, interest, and royalties articles to  a corpora­tion which is entitled in its country of residence to special tax  benefits 

resulting in a substantially lower tax on those types of income than 
the tax generally imposed on corporate profits by tha t country, if 25 percent or more o f the capital of the corporation is owned by non­
residents of that country  (or by U.S. citizens in the case of a Tr inidad 
and Tobago corporation). A similar provision is contained in the 
Luxembourg convention and in other  recent proposed U.S. tax treaties.

The purpose of this provision is to prevent residents of thir d coun­
tries from using a corporation  in one tr eaty  country, which is pre fer­
entially taxed in tha t country,  to obtain the tax benefits in the other trea ty country which the proposed convention provides for dividends, 
interest, and royalties derived from tha t other country. This accords 
with the purpose of an income tax convention between two countries 
which is to lessen or eliminate the amount of double taxation of in­
come derived from sources within one country by a resident of the other country.

At the present time, neithe r Trin idad and Tobago nor the United States grants to investment or holding companies the type of tax 
benefits with respect to dividends, interes t, or royalties which would 
make this provision o f the proposed convention applicable. Thus, the 
provision will have effect only if Trinidad and Tobago or  the United 
States should subsequently enact special tax measures g rant ing pre f­
erential tax treatm ent to dividends, interest and royalties received by an investment or holding  company.
Article 17. Income jrom personal services

Under the Internal Revenue Code, a nonresident alien is not taxed by the United States on income earned from services performed by him in the United States if —
(1) he is present in the United States  for less than 90 days during the taxable ye ar ;
(2) his aggregate  income from services performed in the I Ttited States does not exceed $3,000; and
(3) he performs the services as an employee of a foreign indi­

vidual, partne rship , or corporat ion which is not engaged in busi­
ness in the United States, or for a foreign branch maintained by a U.S. citizen, resident, partner ship , or company.

Under Trinidad and Tobago tax  law, tax is imposed on any income derived by a nonresident individual from the performance of personal services in Trinidad and Tobago.
Our income tax treaties generally follow the approach of the In ­ternal Revenue Code but in addition extend the period a nonres ident may be present in the host country (usually from 90 to 183 days) and, 

in elfect, eliminate either the $3,000 income limitation or the* foreign employer requirement by not  taxing nonresidents in the host country if either requirement is satisfied.
The proposed convention adopts the general trea ty approach by- 

extending the 90-day presence requirement to 183 days. The $3,00*0 
requirement is retained in the case of income derived from the per­
formance of services in an independent capacity but is el iminated  in
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the case of employment income. On the other hand, the foreign em­
ployer requirement is retained in the case of employment income but  
is eliminated for income derived from the  performance of services in 
an independent capacity.

The proposed convention also follows the proposed Brazilian  and 
Philippine conventions by imposing an additional specific dollar limi­
tation on the amount of personal service income which public enter­
tainers  (such as actors, athletes, etc.) may receive tax free in the source 
country. If  the compensation of these persons exceeds $100 f or each 
day the person is present in the source country for purposes of per­
forming the entertainment services, the person is subject to tax. In *
addition, any person who receives income from providing services of 
public entertainers in the source country in excess of $100 for each 
day the entertainers are present in the source country for the purpose 
of performing the entertainment services may not avail himself of the *
exemption provided by the convention for personal services income. If  
a Trin idad  and Tobago public enterta iner, however, satisfies the  re­
quirements of the Internal Revenue Code for exemption of personal 
service income which includes the $3,000 per year limitation,  he may 
avail himself of the Code exemption and thus avoid the $100 per day 
limitation  contained in the proposed convention.
Article  18. Teaching and research

Most U.S. income tax treaties  provide some exemption from source 
country taxat ion to teachers who are residents of the other country 
and who are temporarily present in the  source country at the invita­
tion of the Government or an educational institution. The purpose 
of such a provision is to facilit ate the exchange of teachers between 
countries. The proposed convention with Trinidad  and Tobago follows 
the approach of our more recent treaties which contain more liberal 
exemption provisions than did earlier  treaties. It  is provided that  a 
resident of one country will be exempt from tax in the other country on 
income from teaching and research for two years, if he is present in 
the host country for purposes of teaching or engaging in research at 
an accredited educational institution. The exemption, however, does 
not apply to income from research undertaken primar ily fo r the bene­
fit of private persons, rather than in the public interest, or to income 
which arises in cases where there  is an agreement between the govern- a

ments of the two countries for the provision of the services of  the 
individuals.
Article 19. Students and trainees

It  is generally provided in our income tax treaties tha t students v

who are residents of one country will be exempt from tax  in the other 
country on certain types of income if they are present in the other 
country for purposes of attending school. This exemption is usually 
limited to gifts from abroad which are used by the student for his 
maintenance or education.

The proposed convention contains a substantially  more liberal 
exemption similar to tha t embodied in the 1965 supplementary  con­
vention with the Netherlands , the recent French treaty, and the  pro­
posed conventions with Brazil,  Belgium and F inland.  Under the pro­
posed convention, residents of one country who become students in 
the other country will be completely exempt from tax in the  host coun-
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tr y on g if ts  from  a broa d used  by th e s tude nt  for  m ain tenanc e or  s tudy  
and on any gr an t, allowance, or  aw ard rece ived from a governm ental  
or ch ari tab le organiz ati on . In  ad dit ion , lim ited exemption s are  pr o­
vided  fo r per son al service incom e derived fro m sources wi th in  th e 
country  in whi ch th e ind ivi du al is stu dy ing . In  the case of  stu de nts 
general ly,  $2,000 p er  y ear of  per son al serv ice income (suc h as incom e 
fro m a p ar t-t im e job)  is exe mpt fro m tax in the  c ountry in whi ch the 
indiv idua l is a stu dent.  Th e lim ita tio n is increased to $5,000 p er year  
if  the individu al  is stud ying  fo r a pro fession or  a pro fes sional  spe ­
cia lty . These exem ptions (th e com plete as well as the  lim ited ones)

* may  n ot  be uti liz ed  fo r a p eriod  of lon ger  th an  five years.
In  addi tio n to  th e exemption s rega rd in g studen ts, the proposed 

conven tion  follows  th e approa ch  of  othe r recent  U.S. income tax 
tre ati es  an d pro vid es lim ite d exemption s fo r per son al service income* of  res ide nts  of  one cou nt ry  who  are employ ees o f a res ide nt o r c orpo ra­
tio n of  th at co un try  an d who are  tempo raril y pre sen t in the oth er 
coun try  to stu dy  at  a n appro ved edu cat ion al insti tu tio n or  to acquire  
technical , p rof ess ion al or  business experie nce  ($5,000) and  fo r income 
fro m per son al services p erf orme d in connection wi th  tra in ing,  research 
or  s tud y by pa rt ic ip an ts  in Government -sponsored exchang e trai ni ng  
program s ($10,000).
Ar tic le  20. Governme nta l salaries

As  is the case in  ou r oth er incom e ta x tre ati es , the proposed con­
ven tion pro vid es th at  one coun try  wil l no t tax wages, sala ries , pe n­
sions , or  ann uit ies  pa id  by the  oth er c ou ntr y to  its  na tio na ls fo r g overn ­
me nta l services.
Art ic le  21. Ru les appl icable  to pe rsonal  incom e art icles

Th e pro posed con ven tion  pro vides th at reimb ursed tra ve l expenses 
are  exempt f rom  ta x u nd er  the p ersona l income artic les  w ith ou t regard 
to  th e maxim um am ount of  t he  exem ptions. The proposed conven tion  
also pro vides th a t only th e benefits of the mos t fav ora ble  per son al 
income a rti cle m ay be cl aim ed by a tax pa ye r fo r a y ear with respec t to  
the same income, i f more th an  one o f t hose art icles is a pplicabl e to the  incom e in t hat  yea r.
Ar tic le  22. Pr ivate pen sions and ann uiti es 

f  Th e proposed con ven tion  ad op ts the  appro ach of  m ost U.S. incom e
tax tre at ies which exempts  pr ivat e pension s and  annu itie s pa id  to 
res ide nts  of  one  c ountr y fro m tax in the oth er cou ntry. Th e proposed 
con ven tion also ex ten ds th is  tre atmen t to  alim ony  pay ments  which 

? are  t axab le to the  rec ipien t u nd er  th e laws o f h is country  o f residence.
Ar tic les 23-27. Adm in is trat iv e pro vis ion s

Th e pro posed conven tion  conta ins  the  var iou s ad minist ra tiv e pr o­
visions  found in most U.S. inco me tax  treati es.  In  general , the  pr o­posed conven tion  p rov ide s—

(1) For consult ation  an d negotia tion between the cou ntr ies  to 
reso lve diffe rences ar is in g in  t he  appli cat ion  or in te rp re ta tio n of  
th e pro posed  con ven tion  an d also to resolve claims by tax pa ye rs 
th at the y are  be ing  su bjected to tax at ion co ntrary  to t he  proposed  co nv en tio n;

(2)  For the  exchan ge betw een the  countrie s of legal in fo rm a­
tio n and of  in form at ion re la tin g to ca rry ing out  th e pro vis ion s
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of the proposed convention or to preventing  f raud or fiscal eva­
sion with respect to the taxes covered by the proposed convention; 
and

(3) Tha t each country is to assist the other in collecting taxes 
imposed by the other country to the extent necessary to insure that 
the benefits provided by the proposed convention are enjoyed only 
by the persons entitled to those benefits.

Article 28. Effective  dates
The proposed convention generally will become effective for taxable  

years beginning on or a fter Janu ary  1 of the year in which the instru-  wments of rat ification are exchanged. An exception to this general rule 
is provided in the case of the provision which allows tax deferral for 
technical assistance. This provision will be effective with respect to 
stock received on or after the date the proposed convention was signed «
(i.e., January 9,1970).

In  addition, Trin idad  and Tobago unilaterally will take all neces­
sary steps to  make the reduced rates of Trinidad and Tobago with­
holding tax on dividends which are provided by the proposed conven­
tion effective from January 1, 1970, through December 31,1970, rather 
than only from the later date when the convention enters into force.

The proposed convention will continue in effect indefinitely, but 
either country may terminate it after it has been in effect for five years 
by giving notice of termination.
Article 29. Extens ion of convention

The proposed convention contains a provision similar to tha t found 
in some of our other income tax  treatie s pursuant to which the con­
vention may be extended to any areas of ei ther of the two countries for 
whose international relations the country is responsible, if the area 
imposes taxes substantially  simila r to those covered by the convention.

The convention may be extended pursuant to this provision either 
in its entirety or with the necessary modifications. The extension is 
to be effected by a written notification of extension by the one country 
which is assented to by the other country in a written communication, 
which notification and communication are then to be ratified by each 
of the countries in accordance with their constitutional procedures.

PROPOSED ESTATE TAX CONVENTION BETWEEN 
THE UNITED STATES AND THE NETHERLANDS

(Memorandum Prepared by the Staff of the Join t Committee on 
Internal Revenue Taxation)

At the present time, the United States has 12 estate tax treaties, 
the most recent of which is the 1962 Canadian treaty.

The proposed convention, although it  has the same basic purpose as 
our other estate  tax treat ies—namely, the lessening of double taxation 
at death and the prevention of fiscal evasion—embodies a substantially 
different approach to the resolution of double taxation problems. One 
of the principal objectives of this approach is to reduce the instances of 
double tax jurisdiction, and thereby minimize the burdens of death
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taxation, in si tuatio ns where employees of priv ate  businesses die while 
on a foreign assignment that is basically  of a temporary  nature.

Our existing estate  tax  conventions are based  on the situs principle 
of taxation. These treaties  set forth  detai led rules for determining the 
situs of a decedent’s propert y and provide tha t a country ma y tax 
property situated  in it even though the decedent is domiciled in the 
other  country. Thes e exist ing treaties also provide that  the country 
of domicile will allow a tax credit against its death tax  with  respect 
to the taxes imposed by  the country  in which the property is s ituated. 
Although  these treat ies have helped lessen the burdens of double 
taxa tion , in some instances the provisions give  inadequate relief and, 
in addition, the y generally  do not ade qua tely  deal with  the situation 
where both  countries tax  the worldwide estate of the decedent on the 

< basis tha t each country considers the decedent to have been a
domiciliary.

To resolve  a substan tial  portion of these problems, the proposed 
convention, in general, confers  primary death tax jurisdiction on the 
country in which the decedent was domiciled, limits situs cou ntry 
taxa tion  to the decedent ’s real property or business assets of a perjna- 
nent establishment loca ted in tha t country , and provides a system of 
tax  credits under which the cou ntry in which  the decedent was not 
domiciled, even if he was a citizen of tha t country , will assert oidy  
secondary worldwide tax jurisdiction with respect to the decedent ’s 
estate if  he had been domiciled fo r a substantial period in the other  
country  in the sense that  it will allow a credit f or  the taxes imposed b y 
the countr y of  domicile.

General ly, these basic  rules of the proposed convention produce the 
fo llo wi ng  p attern of  death taxatio n. A  U .S. citizen who under Dut ch 
law was dom iciled in the Netherlands for less than 7 out o f the  10 years 
pr ior to  his death and who did  not intend to indef inite ly remain there  
wi ll be considered domiciled only in the Unite d States and thus w ill be 
subje ct to Dut ch death taxes, at the lower rates whic h are gen era lly 
applicable  to nonresidents , only  on his real property  and business assets 
situated  in the Netherlands. In this type of case, the United Sta tes  
will then allow a credit against  the Federal  estate tax on the property 
which  has been taxed by  the Neth erlan ds for the Du tch  death taxes 
imposed on tha t property. Moreover, in computing the amount o f the 

f Dutch  death tax, the proposed  conve ntion provide s fo r the allowance
of a 50-perccnt marita l deduction and for the exemption from tax of 
small estates ($30,000 or less).

_ Where  a U.S. citiz en is domiciled in the Neth erlan ds for more than
’ 7 out of the 10 ye ars prior to his death , then both  the United States

and the Netherlan ds will impose their death taxes on the worldwide 
estate of the decedent. However, in this case the United States will 
relinquish its prim ary jurisdic tion  and will allow a cred it against the 
Fed era l estate tax  for the Du tch  death tax  imposed on th e same pro p­
erty , even where tha t property is located in the United States.

In the case of a D utc h citizen who was present in the United  Sta tes, 
the above results on a reciprocal basis would be obtained.

In essence, the basic  approach of the proposed convention is (1) to 
always allow the situs country  prim ary tax jurisdiction with  respect 
to the p roperty  it ma y tax under  its situs jurisdiction, (2) to give the 
cou ntry of ci tizenship primary tax  jurisdict ion with respect to the rest

52-019—71-----12
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of tbe d ecedent’s worldwide estate during the first 7 years the decedent 
is tempo rarily  present in the other  country, and (3) then to give  the 
coun try of domicile primary tax jurisdiction  where the decedent was 
domiciled in tha t country for more than 7 out of the 10 years prior 
to his death. This approach is designed to recognize tha t when a 
decedent has been domiciled for only  a tempo rary period in a co untry, 
his ties with tha t cou ntry are n ot sufficient to jus tify the assertion of 
prim ary estate  tax jurisdiction by that country, on the one hand, and 
to recognize, on the other hand, tha t where a decedent who is a ci tizen 
of one cou ntry has been domiciled in the other country for a substantial 
period of time, generally his closest ties will be with  the country  of *
domicile  rathe r than the cou ntry of citizenship, thus making it ap­
propr iate to confer prim ary esta te tax jurisdiction on the coun try of 
domicile and secondary jurisdiction on the country  of citizenship.

A detailed analysis  of the proposed conve ntion on an artic le-by-  <
article  basis is presented below.
Article  1. Estates covered

Th e proposed convention provid es that it will app ly to estates  of 
decedents who are domiciled in, or are citizens of, one or both of the 
countries at the time of their  death.  Thus, it will app ly to decedents 
who are U.S.  citizens or domiciliaries at the time of their death and 
will apply to decedents who at the time of death are domiciliaries of 
the Netherlands, or are citizens of the Netherlan ds who had been 
livin g outside of the Neth erlands for less than 10 years . (Although the 
Netherlan ds does not impose its death taxes on the basis of citizenship, 
but rather imposes them on the basis of domicile, it treats Dutch  
citizens who have been nonresidents of the Netherlan ds for less than 
10 years  as domiciled in the Netherlands.)

The proposed convention does not trea t U.S.  possessions citizens 
who are residents of a possession as U.S . citizen s or domiciliaries. 
Accordi ngly , the proposed convention will not apply to estates of 
these possessions citizens-residents, unless it is applicable by reason 
of the person being domiciled in the Netherlands.

Since the purpose of the proposed conve ntion is to avoid double 
taxa tion  of estates and to prevent fiscal evasion of death taxes, it is 
provided (in article  1 of the protocol) tha t the provisions of the 
proposed convention are not to affect  property rights under laws 
relat ing to descent , distribution , succession, inheritance, or similar *
matters .
Article 2. Taxes covered

The proposed convention applies to the U.S . Federal estate tax V
which is imposed on the worldwide estates of decedents who are U.S . 
citizens or residents and on the U.S . estates of nonresident aliens. In 
the case of the Netherlands, it applies to the Du tch  succession duty,  
which is imposed on the worldwide estates  of decedents who are 
residents of the Netherlands, and the Du tch  transfer duty, which is 
imposed on certain typ es of assets situa ted in the Netherlan ds of 
decedents who were nonresidents.

As is gener ally true in the case of our other  estate tax  treaties, the 
proposed convention does not apply to death taxes imposed by Sta te 
or local governments. In addition, the proposed convention contains 
a provision similar to tha t genera lly found in other U.S . estate tax
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treaties which provid es that  the convention will apply to any  death 
taxes either cou ntry ma y subs equently  impose in the form of taxe s 
on estates  or inheritances , transfer duties, and taxes on gifts in con­
templation of death.
Article 3. General definitions

The stand ard definitions generally found in most exist ing U.S. 
estate  tax  treaties are contained in the proposed convention. Under 
the proposed convention, the Netherlan ds is defined to mean tha t 
part of the Neth erlands situa ted in Euro pe and thus does not include 
either the Neth erlands Anti lles or Surinam.

The proposed conv ention also contains the standard provision tha t 
undefined terms are to have the meaning  whic h thoy have  under the 
applicable tax  laws of the country applying the convention. In addi­
tion, it is further prov ided (in article  II of the protocol) tha t where 
a term is defined in a different manner by  the two countries, or where 
the definition of a term is not read ily determinable under the laws of 
one or both of the countries, then the competent authorit ies of the 
two countries  may establish a common meaning of the term in order 
to prevent double taxatio n or to further any  other  purpose of the 
proposed convention. Although a provision of this nature is not found 
in our other estate tax  treaties,  a similar provision is contained in the 
proposed income tax treaties with Belgium, Finland, and Trinid ad 
and Tobago.
Article 4. Fiscal domicile

The concept of domicile is important for death tax purposes since 
it is one of the principal means em ployed b y countries to assert jur isdic­
tion over the worldwide estates of decedents. (The  other principal 
basis used for this purpose is citizenship.) The  tests employed, how­
ever, by  countries to determine the domicile (i.e., residence for death  
tax purposes as the term is used in the proposed convention) of a 
decedent often are quite  dif ferent. Under the Intern al Revenue Code a 
decedent is considered a domiciliary of the United States for purposes 
of the Federa l esta te tax, if the person was residing in the United 
States and had the intent to remain in the United States indef initely 
(or had been residing in the United State s with such an intent and had 
subsequently left this cou ntr y without an in tent  to remain indefinitely  
at his new place of residence). Under Dutch law, on the other hand, a 
decedent is considered to be domiciled in the Netherland s for purposes 
of Dutc h death taxes, if the person had an habitual abode in the Nether­
lands even though he did not  intend to remain there indefinitely.

Our existing  estate tax treaties generally merely provide that  each 
country is to determine the domicile of a decedent  in accordance 
with the provisions of its own law. In cases where this results in both 
countries considering a decedent to have  been a domicilary, then both 
countries usually app ly their death  taxes on the worldwide estate of 
the decedent. To  provide relie f from double taxation in these cases, 
our existing conventions, rather  than attempting  to resolve the double 
domicile problem, provide for a prorated or split  foreign tax credit; 
i.e., each country  allows a cred it for a portion of the oth er’s tax. Thi s 
means of granting relief from double taxatio n, however, has often 
proved inadequate. Acc ordingly, as previously indicated, the proposed 
convention provides a series of rules to resolve  double domicile
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problems, so that for purposes of applying the proposed convention a 
decedent  will be considered as domiciled in only  one of the countries.
Th at  coun try then will have the primary death tax jurisdiction with 
respect  to the worldwide estate of the decedent, other  than with 
respect  to real property  or business assets situated in tho other 
coun try. In essence, these rules of the proposed convention are based 
on the concept  tha t prim ary  death tax  ju risdiction should  be exercised 
only by  the coun try of true domicile and not by  the country  of mere 
presence or residence or citizenship where the decedent has been 
domiciled in the other country  for a substantial  period of time prior 
to death and in all likelihood, has his most significant ties with that *
country.

In determining the domicile of a decedent  under the proposed 
convention, each country  will first determine whether it would consider 
the decedent to be a domicil iary under its own laws. In this regard, it 
is provid ed (in article V of the protocol) tha t the Netherlands will 
not assert its 10-year  rule wit h regard to Du tch  citizens who were 
living in tho United States for less than 10 years prior to their death 
and who intended to indef inite ly remain in the United States. Thus, 
in these cases the Neth erlan ds will not consider a decedent to be a 
Du tch  domici liary, and, accordingly, the decedent will be considered 
under the convention to hav e been domiciled in the United States.
Alth ough the Netherlands would still assert its death  tax with respect  
to the worldwide estate of the decedent on the basis of his Du tch  
citizenship, this would be a secondary tax  ju risdiction after 7 years of 
domicile in the United  States and thus the N etherlands would allo w a 
tax  credit fo r the U.S.  dea th taxes.

If after the application  of the provisions of the internal laws of 
each country, a decedent is considered to be domiciled in both coun­
tries, the proposed conve ntion  provides a series of rides by  which 
an exclusive  domicile for the decedent will be determined; in other 
words, by which the double  domicile problem will be resolved. The 
principal rule is the 7-out-of-10-year rule. Under this rule a decedent 
who is a c itizen of only  one of the countries will be considered dom­
iciled in the coun try of citizenship, if he was domiciled in the other 
country for less than 7 out of the 10 years prior to his death and if 
he was in the other cou ntry without a clear intent  to indefin itely 
remain there for business, professional, education, training, tourism, 1
or similar purposes (or was a spouse or a dependent of a person in 
tha t coun try for one of these purposes). A decedent  will not be con­
sidered to hav e had a clear inten t to indefinitely  remain in the other 
coun try unless all the evidence considered together is clear and con- V
vincing to the contrary.

In essence, the 7-out-of-10 year  rule  gives the country of citizenship 
the primary death tax  jurisdiction with  respect to the decedent’s 
worldwide estate (other than real property or business assets of a 
permanent establishment situated in the other  country) during the 
first 7 years he is domiciled  in the other country. As is subsequently 
discussed, after  a decedent has been domiciled in the other coun try 
for more than 7 years, the coun try of citizenship gives up its primary 
jurisdiction and instead will have  a secondary death tax jurisdiction.
In this case, the cou ntry of citizenship ma y assert its death  tax  on



169

the worldwide estate of the decedent, but it generally must allow a fu ll 
credit for  the death tax imposed by the country of  domicile.

In the case of U.S. citizens who are temporarily employed in the 
Netherlands or who are temporarily there for one of the other specified 
reasons, the effect of this provision will be to exempt their estate, 
other than real property or business assets situated in the Netherlands, 
from Dutch death taxes.

Since the Internal Revenue Code embodies a relatively restricted 
definition of domicile, generally most Dutch citizens temporarily 
present in the United States  who will be considered as Dutch, rather 

* than United States, domiciliaries under the proposed convention also
would be so considered under U.S. law.

It is contemplated that the 7-out-of-10-year rule will resolve the 
great majority of double domicile situations. In cases where a double 

> domicile problem still remains after application of that rule, the
proposed convention further provides that a decedent will be deemed 
to be domiciled in the country in which he had his permanent home 
for at least 5 years immediately prior to death (under article III 
of the protocol, the decedent m ay only have one permanent home for 
this purpose), in the country with which his personal relations were 
closest, or in his country  of citizenship. In cases where a decedent’s 
domicile cannot be determined by these tests, applied in the order 
stated, and he is a citizen of both countries or of neither country, then 
the competent authorities of the countries are to settle the question 
by mutual agreement.

In this regard, it is provided (article V I of the protocol) that it is 
intended for all questions of double domicile to be resolved under the 
convention, and, accordingly, the competent authorities must resolve 
any double domicile questions which are presented within the time 
provided under the convention for filing  tax refund or credit claims, 
which general ly is from 5 to 11 years after the decedent’s death. The 
type of cases covered by this second set of rules, in addition to dual or 
third country  citizenship, include the situation where a citizen of one 
country was domiciled in the other country for more than 7 out of 
10 years but did not intend to remain there indefinitely.
Article 5. Application oj domestic laws

The proposed convention follows the approach of our existing 
I  estate tax treaties and provides that  each country  is to apply its

domestic death tax laws except as otherwise provided in the proposed 
convention. The principal effect of this provision is that  each country 
will apply its own laws in determining the manner in which a dece­
dent’s debts are to be allocated among the various assets of his estate.

The allocation of debts is relevant in determining the value of a 
decedent’s property which is considered subject to death tax in a 
country where that country asserts a situs jursidiction (i.e., where 
it taxes the property of the decedent solely on the basis that it was 
situated in that  country). It is also relevant where a country asserts 
worldwide jurisdiction with respect to a decedent’s estate in deter­
mining the amount of the estate which is considered situated outside 
of that  country for purposes of determining the allowable credit for 
foreign death taxes. Under Dutc h law, debts which relate to real 
property or business property are allocated solely to the property to
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which the y relate . On the other hand, under the Internal Revenue 
Code a decedent ’s debts arc allocated on a pro rata  basis to all of the 
assets in his estate.

Insofar as it relates to the allocation of deductions, the proposed 
convention modifies the above general rule in the situation where a 
country  allocates deductions on the basis of the situs of property to 
insure tha t there is proper allocation of deductions in two situations:
(1) the determinat ion of the net amount of a decedent ’s esta te which
is taxable  in a coun try;  and (2) the amount of the foreign tax  credit  a
country  will allow for death taxes imposed by  the other country . First ,
it, in effect, is provided tha t in determining the amount  of deductions <
to be allocated to a coun try (which accordingly will serve to reduce
the net amount of the decedent’s taxab le estate  in tha t country),
property which tha t country  may not tax  under the terms of the
proposed conve ntion is not to be take n into account. In the absence 4
of this rule, property which a country could tax under its domestic
law, but  not under the proposed convention, could be taken into
account in determining the amount of deductions to be allocated to
tha t cou ntry and thus would resu lt in the allocation to tha t country
of a disproportionately large amou nt of the deductions. In other
words, it is no t proper to allocate deductions to a country  on the basis
of property  located in tha t cou ntry which it is p reven ted from taxing.
Second, it is provided tha t in alloc ating deductions for purposes of 
determining the amount of a foreign death tax credi t one coun try 
will allow for death taxes imposed by  the other coun try, deductions 
are not to be allocated to property in the country, unless a credit is 
allowable under the terms of the proposed conve ntion for the taxes 
imposed by  the other country  with  respect  to the property.

Th e proposed conve ntion  also preserves the existing reporting 
and recordkeeping requirements  with respect  to estates of persons 
which are taxab le under the domestic law of a country but are exempt 
from that  cou ntr y’s tax  under the proposed convention. In effect, 
it is provided that  the report ing and recordkeeping requirements of 
each country , and the sanctions imposed on failures to comply with 
these requirements (which often are imposed with reference to the 
amou nt of underpayment  of tax) , are to be applied with out regard 
to the exemptions from tax  provided by  the proposed convention.
Either  coun try, however, may by regulations waive any of these \
requirements  or sanctions if the y are found to be unnecessary to *
prevent fraud or fiscal evasion.

The proposed convention also contains a provision somewhat 
similar to that  found in our other estate  tax  treaties which provid es r
tha t the convention is n ot to have  the effect of extending a country ’s 
jurisdiction  to tax over tha t provided in its domestic law or of other ­
wise increasing the amou nt of death taxes imposed by  a country  
(other than an increase which results  from a reduction of the other 
country ’s tax under the proposed convention for which a credi t is 
allowable).
Article 6. Immovable property

Under the proposed convention, a country may  tax only  tha t part  
of the estate  of the decedent, who was neither a citizen nor a domi-
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cilia ry of tha t country, which consists of immo vable  property (ba­
sica lly real property) situated  in that  country , and business assets 
attr ibut able  to a permanent establishm ent (or fixed base) of the 
decedent in tha t cou ntr y (which are dea lt with in article 7).

Under tho proposed convention, the determ ination of whether an 
item  of property is imm ovable property is to be be made under the 
laws of the cou ntr y in which the pro perty is located. Alth ough U.S. 
law does not define “ immovable pro per ty,” tha t term for U.S. purposes 
is to be considered to mean real property. It  is furth er provided that 
immovable property does not include any  securit y interests or ships 
or aircraft.
Article 7. Business property of a permanent establishment and assets 

pertaining to a fixed base used for  the performance of professional 
services

Th e second typ e of property of a nonresident alien which a country 
ma y tax under the proposed conve ntion consists of business assets of 
a permanent establish ment of the decedent located in tha t country  
(other than ships and airc raft  operated in intern ational traffic and 
related movable property)  and assets (other than immovable prop­
erty) pertaining to a fixed base of the decedent situated in that 
cou ntry and used for the performance of professional services  or other 
similar  independent activities. As subs equently  discussed (article 9), 
a country may  not tax  stock which a nonresident alien owns in a 
corporation of tha t country . A ccordin gly,  the situs country jurisdic tion 
allowed by  this provision of the proposed conve ntion is of limited 
significance, since a nonresident alien ma y carry on his business 
act ivit ies  in the situs  cou ntry throu gh a domestic corporation, rathe r 
than a permanent establish men t, and thereby not be subject  to situs 
cou ntry death taxes on the business assets because  the situs coun try 
may not impose its death tax on his s tock in the domestic corporation.

The  proposed convent ion conta ins a definition of the term “ perma­
nent estab lishm ent”  which is similar  to the modern definition found 
in recent U.S.  income tax  treaties. Gene rally , any  fixed place of busi­
ness through which a decedent engaged in a trade or business is con­
sidered a permanent establishment. For  this purpose, a decedent  is 
considered engaged in a trade or business regardless  of whether the 
business is carried on as a sole proprietorship or through a partnership 
or unincorporated  associat ion. In the case of a partnership or associa­
tion, however, only the decedent’s interest in the business entity will 
be taken into account for purposes of this provision.

A fixed place of business  includes an office, factory,  sales outlet , 
and any building site or construction, or assembly project  which 
exists for more than 12 months. This general rule is modified by 
providing  tha t a fixed p lace  of  business which is used for all or a num­
ber of specified act ivit ies will not be considered a permanent estab­
lishment. These act ivit ies  include the warehousing of goods for pur­
poses of storage, display, delivery , or processing by  another person.

An  addit ional ac tiv ity  included within this exempt cate gory is 
the maintenance of a fixed place  of business (by a person other than a 
dealer) for the purpose of inve stin g or trading in stocks, securities, or 
commodities for the decedent’s own account, wheth er directly or 
through a broker or an agent. The Inter nal Revenue Cod e contains 
a similar  jurisdictional rule fi r  purposes of determ ining wheth er a
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nonresident alien is considered engaged in business in the United 
States so as to be subject to U.S. income tax.

The proposed convention also provides tha t a decedent will be 
deemed to have a permanent establishment in a country if he had an 
agent in tha t country who had and habitual ly exercised a general 
contracting authority  (other than  for the purchase of goods or mer­
chandise) in that  country. This agency rule does not apply, however, 
if the agent is a broker, general commission agent, or any other agent 
of an independent status, provided the agent is acting in the ordinary 
course of his business.
Articles 8 and 9. Taxation on the basis oj domicile and citizenship *

Under the proposed convention, only the country of the decedent’s 
domicile or citizenship at death may impose its death tax on the 
property  of the  decedent, except for real property, or business assets .
of a permanent establishment (or fixed base), situated in the other 
country which also may be taxed by that other country. In other 
words, if a decedent is neither a citizen nor a resident of a country, 
then tha t country may not impose its death tax on his property (or 
take tha t property  into account in determining the rate of i ts tax), 
unless the property  is real property or business assets of a permanent 
establishment  (or fixed base) situated in tha t country. The principal 
effect of this provision is to exempt from a country’s death  taxes 
property of a nonresident alien of t ha t country such as stocks, bonds, 
art objects, jewelry, and life insurance proceeds.

The exemption provided in this regard from the U.S. estate tax 
for stock of a U.S. corporation which is owned by a nonresident alien, 
who is a Dutch  domiciliary or citizen, is not found in our o ther estate 
tax treaties or in the Internal  Revenue Code. This exemption, however, 
will remove whatever impediments the existence of our estate tax 
imposes to investments by Dutch  persons in the United States and 
thereby should help our balance-of-payments position. At the same 
time, this provision will not  have the effect of totally exempting these 
assets from death taxation, inasmuch as the Netherlands imposes its 
death tax on domiciliaries a t effective rates which are comparable to 
those in the United States, and thus property which is exempted from 
the U.S. estate  tax under this provision will be subject to the compa­
rable D utch tax burden.

In the case where a decedent is domiciled in one country and is a 1
citizen of the other country, both  countries may impose their death 
taxes with respect to the worldwide estate of the decedent. Thus, 
both the United States and the Netherlands may impose their death  _
taxes on the worldwide estates  of their citizens. Where, however, 
the decedent is not considered domiciled under the proposed con­
vention in his country  of citizenship because he was domiciled in the 
other country for 7 or more of  the 10 years p rior to his death, the tax 
jurisdiction  allowed tha t country under the proposed convention gen­
erally is a secondary jurisdiction.  I n o ther words, although tha t coun­
try  may assert i ts death tax with respect to the worldwide estate of 
the decedent, it generally must give a credit against that  tax for the 
death taxes imposed by the country of domicile.
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Artic le 10. Exempt ions
Un der the  proposed con ven tion , the  Ne therl ands  will allow a U.S. 

citizen or domicili ary  (who is no t also a Dut ch  c itiz en or dom icil iary ) 
a mar ita l ded uct ion  which, is som ewhat  sim ilar  to the  mari tal  deduc­
tion allow ed U.S. citizens and res ide nts  under the  In te rn al  Re venue 
Code. In  thi s type  of case,  the N et he rl an ds  tax jur isd ict ion  exten ds 
only to rea l pr op er ty , or business  asse ts of a pe rm anent es tab lishm ent 
(or fixed base), of th e decedent which is si tuated  in the Ne the rla nds.

I t is provided th a t if th is prop er ty  (other  th an  co mm unity  propert y)  
passes to the decede nt’s surviv ing  spouse, the Ne the rla nds will allow 

« a ded uct ion  from the value of the  decedent’s es ta te  subje ct to Dut ch
death  taxes for the am ou nt  of the prop er ty  passing to the spouse. Th e 
amount of t he  d educt ion , however , will be li mi ted  to 50 perc en t of t he  
value of the decedent’s prop ert y subje ct to tax  in the  Ne therl ands  

> (determ ined aft er  allowance of any applicable  ded uct ions, bu t before
tak ing into account th e $30,000 exe mp tion pro vided by  the proposed 
con vention).

If the  Un ited State s changes  i ts es tat e tax  law s in such  a manne r as 
to make the trea tm en t of nonres ide nt aliens in rela tion t o the trea tm en t 
of U.S. citiz ens and  domicilia ries subs tant ia lly  less favorable  th an  i t is 
at  the  prese nt time , the  Ne the rla nds will cease to allow thi s mari tal  
ded uct ion . I t  is understood th at  the  Ne therl ands  was willing to gr an t 
thi s ma rital deduction  in  view of the  rel ati ve ly favorable  trea tm en t 
provided by the  Un ited St ates  pu rsua nt  to the  Foreign I nv estors Ta x 
Ac t of 1966 to es ta tes  of nonre sid ent aliens.  Accordingly , if t hat  tr ea t­
men t should becom e su bs tant ia lly  less favorable , the  Ne ther lan ds  is 
no t willing  to con tinue the allowance of the  marita l ded uct ion .

To relieve small es tat es  of situ s co un try  tax ation , the  proposed 
con ven tion prov ides  th at  where a co un try  ma y tax  real  prop ert y or 
business  prop er ty  of a nonre sid ent alien  solely by reason  of the  
pr op er ty ’s situ s in th at  coun try , it will exe mp t the  propert y from  its  
de ath tax  if the value of th e prop ert y (af ter  red uction by th e app licable 
ded uct ions and the  mari tal  deduction)  does no t exceed $30,000. If 
the  value of the  prop er ty  does exceed $30,000, the  exempt ion,  in 
effect, is pha sed out. It  is pro vided th at  the  tax  imposed  by  the  situs  
co un try  in this case is to be the  smaller of the  am ou nt  of tax de ter ­
minated under its law and the proposed trea ty or 50 percent of the 

t  value of th e pr op er ty  in  excess of  $30,000.
In  v iew of the  6 p erc ent tax  ra te  which the  Ne therl ands  im poses on 

pr op er ty  of nonre sid ent aliens,  the  effect  of this prov ision in the case 
of es tat es  of U.S. citiz ens  or dom icilia ries (who are no t also citiz ens  

7 or dom icilia ries of the Ne the rlands) is to exe mp t the asse ts of the
est ate  loca ted in the  N eth er land s from Du tch  d ea th  tax , if the tax abl e 
value of the  asse ts is $30,000 or less, and  to reduce  th e a mo un t of D utch  
death  t ax  imposed on thes e assets  where the ir value is be tween $30,000 
and $34,000. This provision will no t affect  U.S. es ta te  taxa tio n of 
Du tch citizens or res ide nts  since the  I nt er na l Revenue Code prese ntly 
allows the es tat es  of nonresi dent aliens  a $30,000 exempt ion.
Arti cle 11. Credits

The pro posed  con ven tion pro vides a series of rules to det erm ine  
the  am ou nt  of tax  cre dit s whi ch will be allowed by  each co un try  in 
cases where a deced ent’s pr op er ty  is tax ed by  bo th  cou ntr ies . The se
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provisions constitute rules for determining the prio rity  of the coun­
tries ’ rights  to tax property of decedents in the sense tha t the coun try 
which g rants  a credit for the other c ou ntry’ s tax, in effect, is exercising 
a secondary, rather than a primary, taxin g jurisdiction. Thes e credit 
rules, in conjunction with  the limit ations imposed by  the proposed 
convention on situs coun try taxation and on the abilit y of a country 
to tax the worldwide estate of a decedent, constitute the approach 
employed by  the proposed convention to avoid double taxa tion  where 
both countries tax a decedent’s property.

In general, the proposed convention provides for three types of 
credits: Firs t, a credit against the tax of the coun try of domicile or *
citizenship for taxes imposed by  the other country on prope rty situated 
there; second, in the case of  a citiz en of  both countries or a citizen 
of  one w ho was domiciled  in the other  for  7 or more of  the 10 years 
prior to death, the allowance by the nondomiciliarv coun try of  an 4
additional credit for taxes imposed by the coun try of domicile re 
both countries tax the worldwide estate  of a decedent; and finally, 
the allowance by each c ountry of a prorated credit for a portion of the 
other cou ntr y’s tax in cases not covered by the first two credit  rules.
The principal case falling within the third credit  rule is that of a 
citizen  of one coun try who was permanently living in the other 
country for a period of less than 7 years. Exis ting U.S. estate tax 
treat ies general ly only contain a credit prov ision sim ilar  to the first 
and th ird  types described above.

Under the proposed convention, the first credit rule provides tha t 
the country  in which a decedent was domiciled, or of which he was a 
citizen, will allow a credit for the taxes imposed by the other coun try 
on real property and business property of a permanent establishment 
(or fixed base) of the decedent situated in that other country. The 
cou ntry of domicile or citizenship will allow this credi t whether the 
other country imposes its tax on the basis of situs jurisdiction or 
imposes it on the worldwide estate of  the decedent on the basis of  his 
citizensh ip or domicile in that country. In many cases, th is credit rule 
in conjunction with  the 7-out-of-10-year domicile rule will serve to 
eliminate  double taxation. This is because a citizen of  one country 
who is tempora rily in the other country for  less than 7 years, on the 
one hand, general ly, will  not be considered domiciled in that  other 
coun try and thus his estate will not be subject to death taxes in that 
country other than with respect to real pro perty or business assets and. 
on the other hand, h is estate w ill be allowed a credit by the country of  
citizenship  for the taxes imposed by the other  country on the real 
property or business prop erty situated there. f

In cases where both countries  tax the estate of a decedent on a 
worldwide basis because the decedent was a citizen of both countries  
or a citizen of  one and a dom icili ary  of  the other fo r 7 or more of 
the 10 years  pri or to his death, the second cred it rule of  the pro ­
posed convention provides fo r the allow ance  of  an additional tax  
cred it by the country  in whic h the decedent was not domiciled. In 
the case where the decedent was a citizen of  only one o f the countries 
at his death and had been domiciled for more than 7 out of  the 
10 years prior  to his  death in the other country, the coun try of  
citizenship will allow a credit for the tax imposed by the other coun try 
(i.e., the coun try of domicile). If the decedent  was a citizen of both
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countries at his death , then the cou ntry in which he was not domici led 
will allow a credit  for the tax imposed by  the country of domicile.

Under  these credit  rules, the nondomiciliary  country yield s priorit y 
of taxation of the decedent’ s estate to the domiciliary country. In the 
first situat ion, the nondomicilia ry country which is the country of 
citizenship, in effect, yields prio rity  of taxat ion to the country of 
domicile in view of the fact tha t during the first 7 years of the 
decedent’s domicile in the other  country , the country of citizenship 
has prior ity of taxation (since during  tha t period it is considered the 
coun try of domicile under the proposed convention).

<± The  third credit rule provides tha t in other cases where both
countries  tax the worldwide estate  of a decedent, they  are to allow a 
split  or prorated cred it; namely, each  country  will allow a credit with 
respect to property taxed by both  countries equal to that  percentage i  of its tax on the pro perty (or the other  cou ntry’s tax on the same
property, if smaller) which the amount of that country’s tax is of the 
combined tax of both countries. Generally, this credit rule will have 
principal appl icatio n in the case of a citizen  of one coun try who had 
been permanently livin g in the other  country  for less than 7 years
at the time of his death.

Under the proposed convention, the total amount of credits which 
one coun try will allow under the convention and under its laws or 
other treaties is l imited  to tha t portion of its tax which is attr ibut able  
to all property for which a credi t is allowable under the convention. 
In  determining this limi tatio n, propert ies are not to be considered 
on an individual  basis, but  rather are to be aggregated. This limit a­
tion does not apply to the split  credit since that credit  has a built-in 
limitation.

As  is the case under our existing esta te tax  treaties, the proposed 
conve ntion furth er provides tha t credits allowed by  a country against 
its tax  other than  pursuant  to the conve ntion are to be subtr acted  
from the gross tax  imposed by  tha t cou ntry in order to determine 
the tax imposed by it which is creditable against the other cou ntr y’s 
tax  or against  which the other country ’s tax  may be credited.

A credit will not be finally allowed under the proposed convention 
until the tax for which the credit  is claimed has been paid. In addi­
tion, any  credi t allowed under the proposed convention is to be in 

, lieu of credits allowed by the domestic laws of each coun try with
* respect to taxes of the other  coun try.

Article  12. Limitation on claims for credit or refund
Under the Internal Revenue Code, a claim for credit  or refund of 

Federal estate  taxes genera lly must be made within 4 years and 3 
months after the date of the decedent’s death  (or 5 yea rs and 3 months 
from the date of death where the claim is based on the allowance of 
a credit for foreign death taxes).  The proposed convention provides 
a period of limitation during which claims for credit  or refund of 
taxes based on the provisions of the convention may be made, which 
in some cases will be somewhat longer than that allowed by the 
Internal  Revenue Code.  It is provided tha t a claim for credit or 
refund of taxes based on the provisions of the convention must be 
made before the expiration of the latest of (1) the period of limitations 
prescribed under the domestic law of the country to which the claim 
is made, (2) 5 years from the decedent’s death , or (3) 1 year



176

afte r final det erm ina tion and  pa ym en t of a tax  for which a cre dit  is 
claimed under the  convention  (provided these events occur within 
10 years from the  decedent’s dea th) .

The proposed conven tion  follows the app roa ch of oth er U.S. est ate  
tax treaties and  prov ides  th at  an y ref und made pu rsua nt  to tho 
convention  is to bo made  wi thou t in terest.
Article 18 an d 14- Administ rativ e provis ions

Tho proposed conven tion  contains var ious adminis tra tive provisions 
which  are general ly found in othe r U.S. tax  treaties.  In  gene ral, tho 
proposed conven tion  prov ides —

(1) Fo r con sul tati on and nego tia tion betw een the  countri es
to resolve differences aris ing in the  in ter preta tio n or app lica tion 
of the  proposed conven tion  and also to resolve claim s by  tax ­
pay ers th at  they are being subje cted  to tax ation  co ntrary  to the  »
prop osed conven tion ; and 1

(2) For the exchange between  the  countries of legal info rma­
tion and of info rma tion  pe rti ne nt  to car rying ou t the  prov isions 
of the proposed c onvention, or the  tax  laws of one  of the countries 
insofar as its tax ati on  is in accordance with  the  proposed con­
ven tion , or to pre venting  fra ud  or fiscal evasion  with respec t to 
the taxes  covered by the  proposed convention.

Artic le VTII of the protocol se ts for th the understandin g th at  the  
Ne the rlands can not  disclose inf orm ation  obtained from ban ks and  
cer tain simi lar ins titu tions,  inc lud ing  insurance  companies , since this 
inform atio n is treate d as confide ntia l und er Du tch  law. The Ne ther ­
lands will disclose info rma tion , however, where the bank  o r ins tit ut ion 
is the executor or admin ist ra to r of the  dec ede nt’s e sta te.
Artic le 15. Diplomatic and consular officials

The proposed conven tion  pro vides th at  its  prov isions are no t to 
affec t the  fiscal privileges whi ch dip lom atic  and  consula r officials and  
officials of int ern ational org ani zat ion s enjoy und er the  general rules 
of int ern ational law or the  prov isions of special  agre ements.  I t  is 
fu rth er  prov ided  th at  the  righ t to tax  these persons will be reserved 
to the  country  for whom  they  perform the ir functions (or the  coun try  
of citizens hip in the  case of in ter na tio na l officials) and  th at  these offi- 

c  ials are no t to be conside red domiciled in the  coun try  where they 
were employed (tho receivi ng country ). This prov ision is designed to \
preven t diplomatic  and  con sular officials of a th ird  country  fio m 
claiming domicile in eit he r the  Un ite d State s or tho Ne the rlands so 
as to bring themselves wi thin tho prov isions of the  conven tion .
Artic le 16. En try  into force T

The proposed con vention  will en ter  into force upo n the da te the  
ins tru me nts  of r ati fic ati on  are exchanged and will apply  to es tat es  of 
persons dying on or af ter th at  date.
Artic le 17. Territorial extension

The  proposed con vention  con tains a method  similar  to th at  found 
in some of our  othe r tax  treaties by which the conven tion  may  be 
extend ed to Sur inam or the Ne the rland  Antil les, or to any  area s no t 
otherw ise covered by  the  proposed conven tion  for whose int ern ati on al 
rela tion s the United State s is responsible, if the  coun try  or area 
imposes taxes s ub sta nt ial ly  simi lar to those  covered b y the conven tion .
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Tho convention may be extendod pursuant to this provision either 
in its entire ty or with  the necessary modifications. The exchange is to 
be effected by an exchange of notes through diplomatic channels 
which then must bo ratified.
Article 18. Termination

The proposed convention will continue in force indefinitely but  
either country may termina te it as of the close of any calendar year 
which ends at least 5 years  after the convention enters into force. 
Protocol

All bu t one of the provisions of the protocol to the proposed conven­
tion have been discussed in connection with the provisions of the con­
vention to which they relate. The remaining provision, article IX of 
the protocol, provides tha t if either country changes its laws with the 
result  tha t there is a substantia l altera tion of the effects of the pro­
posed convention, the countries are to consult together with a view 
to making appropriate modifications in the proposed convention, if 
one of the countries reques ts consultations.
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