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ENVIRONMENTAL PROTECTION ACT OF 1970

TUESDAY, NAY 12, 1970

U.S. SENATE,
COMMITTEE ON COMMERCE,

SUBCOMMITTEE ON ENERGY,
NATITRAL RESOURCES, AND THE ENVIRONMENT,

Washington, D.0 .
The subcommittee met, pursuant to notice, at 9:30 a.m., in room

318, Old Senate Office Building, Hon. Philip A. Hart (chairman of
the subcommittee) presiding.
Present: Senators Hart and Moss.

OPENING STATEMENT BY THE CHAIRMAN

Senator HART. The committee will be in order. I have a brief open-
ing statement.
The Subcommittee on Energy, Natural Resources, and the Environ-

ment will begin consideration of S. 3575, the Environmental Protec-
tion Act of 1970.
The bill, which Senator McGovern and I introduced earlier this

year, would provide that each person is entitled by right to the pro-
tection and enhancement of the environment and would facilitate
the bringing of conservation suits to enforce that right. Senator Mc-
Govern and I are indebted for much of the language in this bill to
Prof. Joseph Sax of the University of Michigan Law School.
Professor Sax drafted similar legislation for introduction in the
Michigan State Legislature.
Our basic purpose in introducing this bill is to broaden the par-

ticipation of citizens in the resolution of issues which directly affect
them. Recent events have demonstrated the frustration of those who,
while deeply committed on matters of public policy, feel powerless
to influence such matters. If commitment of this sort is harnessed in
the proper manner, it can be relied upon to alleviate many of society's
evils. If it continues to be frustrated, however, society's destruction
may be the inevitable result.
These remarks, of course, extend to matters far afield from that

of environmental protection. In recent days less has been heard about
pollution than about problems of admittedly greater immediacy. Yet
the broad themes of unresponsive governmental action and accom-
panying disillusionment with governmental institutions provide a
glaring link between these diverse substantive areas.
We intend to examine these themes today in hopes of taking strides

toward curbing their continued develoliment. In the environmental
area, where the effects of governmental inadequacy are perhaps most
directly felt by the public at large, our system cries out for increased
participation by the citizen in the determination of his own fate.
S. 3575 is designed to satisfy that need.
(The bill follows:)
Staff member assigned to this hearing: Leonard Bickwit, Jr.

(1)
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91sT CONGRESS
2D SESSION S. 3575

IN THE SENATE OF THE UNITED STATES

MARCH 10, 1970

Mr. MCGOVERN (for himself and Mr. HART) introduced the following
which was read twice and referred to the Committee on Commerce

A BILL
To promote and protect the free flow of interstate commerce

without unreasonable damage to the environment; to assure

that activities which affect interstate commerce will not

unreasonably injure environmental rights; to provide a right

of action for relief for protection of the environment from

unreasonable infringement by activities which affect inter-

state commerce and to establish the right of all citizens to

the protection, preservation, and enhancement of the en-

vironment. -

Be it enacted by the Senate and House of Representa-

2 .tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Environmental Protec-

4 tion Act of 1970".

11
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2

1 SEC. 2. (a) The Congress finds and declares that each

2 person is entitled by right to the protection, preservation,

3 and enhancement of the air, water, land, and public trust

4 of the United States and that each person has the responsi-

5 bility to contribute to the protection and enhancement

6 thereof.

7 (b) The Congress further finds and declares that it is

8 in the public interest to provide each person with an adequate

9 remedy to protect the air, water, land, and public trust of

10 the United States from unreasonable pollution, impairment,

11 or destruction.

12 (c) The Congress further finds and declares that hazards

13 to the air, water, land, and public trust of the United States

14 are caused largely by persons who are engaged in interstate

15 commerce, or in activities which affect interstate commerce.

16 SEC. 3. (a) Any person may maintain an action for

17 declaratory or equitable relief in his own behalf or in behalf

18 of a class of persons similarly situated, for the protection of

19 the air, water, land, or public trust of the United States from

20 unreasonable pollution, impairment, or destruction which

21 results from or reasonably may result from any activity which

22 affects interstate commerce, wherever such activity and such

23 action for relief constitute a case or controversy. Such action

24 may be maintained against any person engaged in such

25 activity and may be brought, without regard to the amount
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in controversy, in the district court of the United States for

any judicial district in which the defendant resides, transacts

business, or may be found: Provided, That nothing herein shall

be construed to prevent or preempt State courts from exercis-

ing jurisdiction in such action. Any complaint in any such

action shall be supported by affidavits of not less than two

technically qualified persons stating that to the best of their

knowledge the activity which is the subject of the action

damages or reasonably may damage the air, water, land, or

public trust of the United States by pollution, impairment,

or destruction.

(b) For the purpose of this section, the term "person"

means any individual or organization; or any department,

agency, or instrumentality of the United States, a State or

local government, the District of Columbia, the Common-

wealth of Puerto Rico, or a possession of the United States.

SEC. 4. (a) When the plaintiff has made a prima facie

showing that the activity of the defendant affecting inter-

state commerce has resulted in or reasonably may result in

unreasonable pollution, impairment, or destruction of the

air, water, land, or public trust of the United States the de-

fendant shall have the burden of establishing that there is no

feasible and prudent alternative and that the activity at

issue is consistent with and reasonably required for promo-

tion of the public health, safety, and welfare in light of the
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4

1 paramount concern of the United States for the protection of

2 its air, water, land, and public trust from unreasonable pollu-

3 tion, impairment, or destruction.

4 (b) The court may appoint a master to take testimony

5 and make a report to the court in the action.

6 (c) The court or master, as well as the parties to the

7 action, may subpena expert witnesses and require the pro-

8 duction of records, documents, and all other information

9 necessary to a just disposition of the case.

10 (d) Costs may be apportioned to the parties if the inter-

ests of justice require.

12 (e) No bond shall be required by the court of the plain-

13 tiff: Provided, That the court may, upon clear and convincing

14 evidence offered by the defendant that the relief required will

15 result in irreparable damage to the defendant, impose a re-

16 quirement for security to cover the costs and damages as

17 may be incurred by defendant when relief is wrongfully

18 granted: Provided further, That such security shall not be

19 required of plaintiff if the requirement thereof would unrea-

20 sonably hinder plaintiff in the maintenance of his action or

21 would tend unreasonably to prevent a full and fair hearing on

22 the activities complained of.

23 SEC. 5. The court may grant declaratory relief, tempo-

24 rary and permanent equitable relief, or may impose conditions

25 on the tlefendant which are required to protect the air,
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1 water, land, or public trust of the United States from pollu-

2 tion, impairment, or destruction.

3 SEC. 6. This Act shall be supplementary to existing

4 administrative and regulatory procedures provided by law

5 and in any action maintained under the Act, the court may

6 remand the parties to such procedures: Provided, That

7 nothing in this section shall be deemed to prevent the grant-

8 ing of interim equitable relief where required and so long

9 as is necessary to protect the rights recognized herein:

10 Provided further, That any person entitled to maintain an

11 action under this Act may intervene as a party in all such

12 procedures: Provided further, That nothing herein shall be

13 deemed to prevent the maintenance of an action, as provided

14 in this Act, to protect the rights recognized herein, where

15 existing administrative and regulatory procedures are found

16 by the court to be inadequate for the protection of such

17 rights: Provided further, That at the initiation of any person

18 entitled to maintain an action under the Act, such procedures

19 shall be reviewable in a court of competent jurisdiction to

20 the extent necessary to protect the rights recognized herein:

21 And provided further, That in any such judicial review the

22 court shall be bound by the provisions, standards, and pro-

23 cedures of sections 3, 4, and 5 of this Act, and may order

24 that additional evidence be taken with respect to the environ-

25 mental issues involved.



Senator HART. It is indeed appropriate that our hearings open with
the able Senator from South Dakota, George McGovern, as our witness
because not alone has he, by the filing of this bill which we are here
considering, suggested a device whereby citizens who feel deeply with
respect to the environment may themselves act; but he has been and is
now currently engaged in promotion of a Senate bill which would
permit a deeply frustrated Congress to take a step which I hope in the
majority of the Congress mind is the resolution of an equally frustrat-
ing problem in Southeast Asia.
Senator Moss?
Senator Moss. I do not have any opening remarks, but I am glad to

be here. I wanted to hear Senator McGovern. I will have to be
excused for a short time, because I must go to another hearing briefly.
But I will be back, because I have great interest in this approach to
protection of the environment.
We have been pursuing various ways and with not too much success

I think so far. I, therefore, am most anxious to examine this approach
that is coming before our subcommittee today. I am pleased to welcome
Senator McGovern for whom I have the greatest admiration. I want
to hear his ideas.

STATEMENT OF HON. GEORGE licGOVERN, U.S. SENATOR FROM
SOUTH DAKOTA

Senator MCGOVERN. Thank you very much, Mr. Chairman and
Senator Moss.
Let me begin by expressing my appreciation that these hearings have

been arranged. You gentlemen have both been working in this field
longer than I have; but it is a privilege, Senator Hart, to be a cospon-
sor with you on the measure that I am going to talk about this
morning, to testify before you and Senator Moss, who have been
leaders in the field of environmental protection for many years.
For the last 5 years our weapons have been inflicting a savage wound

upon the face of Southeast Asia. In the last 2 weeks we have again
confirmed that the wounds of Indochina are a mirror-image of the
violence we inflict upon ourselves at home.
Our indigenous violence wears many masks. The death of four

students on a university campus. The assassination of compassionate
leaders of our Nation—blacks and whites. The violence to democracy
created by the polarization of generations and races. The silent
violence of hunger and poverty. And the steady ravishment of a
nation and its citizens by random industrial growth and governmental
neglect.
Today the Congress is reviewing its constitutional responsibilities

for the violence and destruction visited upon the people of Indochina
and America itself. In the last several years, Congress has also begun
an analysis of the environmental violence which we have inflicted upon
ourselves for over two centuries.
For the past week, Mr. Chairman, as you and Senator Moss know,

our offices have been filled with young Americans calling upon us to
end the war in Asia. Three weeks ago the campuses of the Nation were
focused on Earth Day, the concerns of the environment. I think there
is no way to separate those two issues, for our fascination with war
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and the pouring of our resources and energies into the furnace of war
has delayed us in facing up to the mounting needs of our own country.
But some early steps have been taken to save our environment.

National air and water pollution control legislation has moved slowly
in the direction of more stringent controls on environmental
degradation.

Recently, Congress has passed the National Environmental Policy
Act and the Environmental Quality Improvement Act of 1970. This
legislation clearly establishes the policy and commitment of the Fed-
eral Government to the eradication of environmental damage.
Yet more must be done. And we must be willing to recognize the

necessity for new approaches in binding our ecological wounds.
Too much of our current environmental legislation relies upon elab-

orate regulatory and administrative procedures. At the same time, the
enforcement authority of the Federal pollution control agencies is
weak. And I will define the Federal Water Pollution Control Act.
The Federal Water Pollution Control Act exemplifies the infirmities

of the present system. Nearly 5 years have passed since the States were
directed to establish water quality standards yet the end is not in
sight. The Water Quality Administration is met with cries of anguish
by both industry and local government at every turn of the standard-
setting process.
Nothing of consequence has been done to establish the nationwide

monitoring system necessary for detecting violations of water quality
standards. Appropriations have been meager. And administrative re-
solve is undercut by an authorizing statute which allows a polluter to
continue his despoilment if the economic benefits of his activity are
sufficient. At worst, we have created a flying machine of false hopes
which casts the shadows of motion without the substance of movement.
The President, in his recent environmental message, stated that:

The task of cleaning up our environment calls for a total mobilization by all
of us. It involves governments at every level, it requires the help of every citizen.

It cannot be a matter simply of sitting back and blaming somebody else. Neither
is it [one] to be left to a few hundred leaders. Rather it presents us with one of
those rare situations in which each individual everywhere has an opportunity
to make a special contribution to his country as well as his community.

I agree with that conclusion of the President.
The legislation, Mr. Chairman, which you and I have introduced

would ease the difficulties which confront individuals in making that
"special contribution" of which the President spoke.

Traditionally, pollution control has been left to the regulators.
Recently, however, some of the restrictions imposed upon individuals
in defending their environment have been loosened.
A group of citizens has effectively used the courts to review construc-

tion of a hydroelectric project near Storm King Mountain on the upper
Hudson. Construction of the Hudson River Expressway and the Trans-
Alaska oil pipeline are under scrutiny by Federal courts.
In none of these cases have the courts acted frivolously or hastily.

Yet they did act effectively and swiftly. In this way they have supple-
mented the authority of the administrative agencies, who often are not
responsive to individual crises. They have allowed, to a limited degree,
individual citizens to become "private attorneys general." This concept
has perhaps been most carefully developed by the present Chief Justice
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of the U.S. Supreme Court who in one of his landmark decisions,in-
volving a suit by individual citizens against the Federal Communica-
tions Commission, has written that:

The theory that the Commission can always effectively represent listener in-

terests * * * without the aid and participation of legitimate * * * representa-

tives fulfilling the role of private attorneys general is one of the assumptions

we collectively try to work so long as they are reasonably adequate. When it

becomes clear * * * that is no longer a valid assumption * * * neither we nor

the Commission can continue to rely on it.

The legislation that I am now discussing is in the tradition of the
"private attorneys general" articulated by Chief Justice Burger. The
bill does essentially three things:

First, it grants all citizens the right to the protection, preservation,
and enhancement of their environment; second, the bill gives citizens
an effective means for enforcing that right by establishing and clari-
fying the jurisdiction of Federal courts to hear suits involving damage
to the enviroment. Thirdly, S. 3575 recognizes the continuing vitality
of present administrative procedures, but at the same time affords citi-
zens the judicial standing to protect the rights guaranteed by the bill
when the administrative process is inadequate.
This Nation has at last begun to listen to her environmental scien-

tists. She has come to recognize, though perhaps not sufficiently, that
those who predict that the planet has only 30 years remaining may be
optimists rather than alarmists. Under such conditions, it is necessary
that we establish a Federal right to a protected environment.
The concept is not entirely new; the Senate passed a similar pro-

vision in the National Environmental Policy Act, only to have it modi-
fied in conference committee. However? I believe that the right to a
nondegraded environment is of such importance that it should be
among those protected by Federal legislation.
The provision of S. 3575 allowing suits by individual citizens and

groups of citizens to protect their environment follows a respected
tradition in American jurisprudence. Similar legislation has been
introduced in the States of Massachusetts, New York, Colorado, Penn-
sylvania, Tennessee, and Michigan. As you know, in Michigan the
legislation has passed the House by a vote of 98 to 3.
Congress itself has extended similar rights to citizens in other areas

of the law. One example is the antitrust laws. The treble damage sec-
tion there, giving citizens a cause of action for damages suffered as a,
result of anticompetitive business practices, has proved extremely suc-
cessful in many cases.
The bill which Senator Hart and I have introduced, however, does

not extend to the awarding of damages in environmental cases. The
remedies which it provides are limited to declaratory and injunctive
relief, a factor which we believe will minimize the institution of frivo-
lous suits.
As for administrative discretion and procedures, let me emphasize

that this bill is supplementary to existing regulatory power. It does
not displace the administrative process. It does, however, recognize
the limited expertise of many agencies in environmental matters, and
allows citizens to receive an independent, judicial inquiry into those
questions when agencies are derelict in their responsibilities.
The independence of the judiciary has consistently allowed the

rendering of intelligent decisions uninfluenced by the pressures inher-
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ent in the regulatory process. Moreover, the judicial process itself is
highly conducive to the exchange of ideas, the sharpening of issues,
and the just disposition of cases.
The citizen who today sees his Nation being ravaged also sees a

labyrinth of agencies, procedures, and rules which make individual
action impossible. We hope to clear this thicket to assure that indi-
viduals can receive a hearing for their grievances in a forum which can
provide effective relief. The courts of this Nation offer that forum.
We also hope to extend participatory democracy and the meaningful-
ness of the political process. This bill will help to accomplish that.
And most important, we hope to give citizens an opportunity to

share the full responsibility for saving their environment. We believe
they are eager to undertake that responsibility. And we believe that
this will accomplish that purpose.
Senator HART. Thank you, Senator. It would be a case clearly of

two people with a similar point of view exchanging opinions to estab-
lish why it is a wise proposal, if I start to cross examine you on a bill
that you introduced and which I joined you on.
But I do have two questions to raise because they are the kind of

things which I am sure have been addressed to you and certainly have
been addressed to me by those who wonder whether there is any need
for this bill. There is lots of Federal antipollution legislation pending,
some already enacted. Generally, they suggest the setting of standards
and so on.
In view of the near flood of pending Federal proposals aimed at re-

ducing pollution, why is it really necessary that there be established
in addition this basic proposal which would give the citizen as an
individual his opportunity?
Senator MCGOVERN. Well, I think it is necessary to supplement the

administrative procedures that are open through the Federal agencies,
Mr. Chairman, with a greater possibility for action in the courts in the
first place, because those agencies often provide a very cumbersome
and rigid process that is difficult for the ordinary citizen to understand.
The procedures are lengthy. They are complicated, and they are

confused. And sometimes when the citizen appeals or a local govern-
ment appeals for redress of what he believes is a violation of his rights
as a citizen, it is very difficult to get action within the administrative
agency.
One of the reasons for that, if you stop to think about it, is that those

agencies really were not set up with any special competence in the pol-
lution field. For example, let us take the Corps of Engineers. It is en-
tirely possible that the Corps of Engineers structure could do great
damage to the countryside and open up a great scar or erosion process
or something that would be of great damage to a particular area in the
country.
But the Corps of Engineers was not really established to face up to

that problem. They were set up to build dams and waterways, and I
think we need some unbiased, technically competent area where com-
petent witnesses can be called and where an unbiased judge. court
can reach a verdict, and that, of course, is the reason for this legislation.
Senator HART. That is the answer that I have been giving when

challenged as to the need. And I am sure the example you use of
the Corps of Engineers can be applied to some of these other agencies
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which, in theory, could evaluate environmental damage as they re-
view applications. An airport application to the FAA is one example.
Senator MC GOVERN. The same with the Federal Power Commission,

Mr. Chairman. Those agencies were not set up to protect us from
pollution. The FAA was set up to deal with aviation matters of a
technical kind, setting rules for the operation of aircraft and airports
and so on. The Federal Power Commission has its competence pri-
marily in the granting of licenses, the determination of pipeline sitings
and things of that kind which have little or nothing to do with the
kind of competence that is needed in protecting the larger commu-
nity against pollution or environmental damage.
So, I do think we need to supplement the rather limited expertise

that these administrative agencies have with the judicial process.
Senator HART. The one I think most frequently cited reason for

objection was cited I know in the hearings on a comparable bill in
Michigan. The critics suggest that if enacted, this bill would flood
the courts with claims, the resulting litigation would almost swamp
the courts. You had some comment in your prepared testimony.
I think if you would develop further for the record the reasons

why that ought not be anticipated or assigned as a reason against
enactment of the bill that it would be helpful.

Senator MCGOVERN. Mr. Chairman, I think we would have to admit
that there would be some increase in the court load under the terms
of this bill. I wouldn't anticipate it would be a heavy increase; but
you have taken the lead in the Senate as a member of the Judiciary
Committee in trying to strengthen our court structure so that it can
more efficiently process cases of all kinds. And I think we need to
provide whatever personnel are necessary in our courts to deal with
this and other problems that are of great importance to ciur society.
Even if one grants that there would be some modest increase in the
load on the courts, that seems to me to be a price that we ought to
be willing to pay to protect our environment from destruction.
There wouldn't be any courts or anything else here 30 or 40 years

hence if we do not do better than we have in the past. Let me say
that the bill through your own prudence in assisting in drafting it
has provided some protection against frivolous suits or a great rush
of suits that are not carefully thought out.
The judge has the power under this bill to dismiss suits where

there is a lack of adequate cases for controversy or jurisdiction or
lack of cause for action; also, under the terms of the bill no suit
would be considered until two qualified parties have joined in that
action.
Furthermore, the bill excludes the awarding of damages to an

individual. It provides only for declaratory or injunctive relief, and
that eliminates the possibility of some person taking a long shot on
recovering a monetary award from a suit that is not well grounded.
Also, I think it is fair to say that reliable scientific testimony of

the kind that would be necessary to sustain a claim or sustain a suit
is not easy to come by. You cannot get competent technical and
scientific people to go into court to testify in a suit unless there is
some reasonable grounds for it.
So, I think with those safeguards, and looking at the historical

precedence for similar situations, one could conclude that this would
not place an undue burden on the courts.
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Let me stress again, Mr. Chairman, if there is a strain on the courts
as a consequence of this legislation, then we ought to act to strengthen
our courts and provide more judges and more personnel to process
these cases.
Senator HART. Your point is if in fact the enactment of this bill

would burden unduly the Federal court system, the conclusion isn't
don't enact the bill, the conclusion is to strengthen the court system?
Senator MCGOVERN. Yes. The Senator himself has made that point

so many times with reference to simple justice. He has argued for
years that we don't give up on enforcing civil rights legislation be-
cause it is a burden on the courts. We try to strengthen the court sys-
tem so they can handle that responsibility. I think the same argument
holds in this instance.
Senator HART. I know how many demands there are on your time

these days, leading a contingent in Congress who is busily trying to
prove to the students who are in the city that some at least are
listening.
Knowing that kind of schedule, I will not hold you further. But I

do express again the appreciation of I think everyone who has a con-
cern about the environment, namely, thanks for taking a lead in
presenting to the Congress what I think is a useful device, a device
which sort of permits you to use self-help in defending the
environment.
I hope very much the bill will be enacted.
Senator MCGOVERN. Thank you, Mr. Chairman.
Senator HART. We are delighted to welcome perhaps the one man

most responsible for the heightened interest in the environment. He
brought this concern to the forefront in his very effective service as
Secretary of the Interior. I am just delighted to welcome him back.
I wish he were still the Secretary, but he is now the chairman of the
Board of Overview Corporation.

STATEMENT OF STEWART UDALL, CHAIRMAN OF THE BOARD,
OVERVIEW CORP.

Mr. UDALL. Thank you very much, Mr. Chairman.
I have a prepared statement, and as usual I am not going to follow

it very closely.
Senator HART. We will print it in the record after your oral testi-

mony.
Mr. -UDALL. I stand behind the bill in every respect. I want to make

some rather highly personal comments on this legislation and on the
subject matter it touches.
However, I would first like, and I know the chairman would under-

stand why, to make a comment or two about Walter Reuther as an
environmentalist. The chairman and I both knew him well, and I will
always think of him as not only one of the most idealistic men I have
ever met but one of the most effective. And Walter, interestingly, was
a person who was an environmentalist long before others discovered
the subject.
. He had a place out in the country, he loved the land, be saw the scar-
ring, polluting and degradation of the country and resented it. Most
every time he and I crossed paths we talked about that, among other
subjects.
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So, to my way of thinking the country not only lost a great labor
leader, one of the Nation's real statemen in that field, but a person who
cared very much about this Nation, this land, and its future. I just
simply wanted to make that statement this morning.
Senator HART. I am glad you made it. It is not the role we think of

Walter Reuther playing, but you are quite right. He was sensitive to
the abuse that was being visited upon the earth.
Mr. UDALL. Mr. Chairman, I would like to begin by commenting on

the fact that the environment movement, as it has emerged this spring
for .the environmental teach-in, is a movement of youth. The task of
environmental control and protection is producing in this country a
new idea of what progress is. Redirecting the growth of the country
and redirecting technology is the job of a generation. And I think
whether we will win or lose depends upon whether the young adults
and the youth coming on the scene take this up as their cause.
So, I think this legislation is particularly appropriate at this time,

and my. own feeling is that those who think the environment move-
ment might be a fad are going to be sorely disappointed. In the past
5 or 6 weeks, I have been almost constantly on the road as kind of
an environmental evangelist.
I have been on campuses speaking everywhere from Maine to Cali-

fornia, and I think I can say to you this morning that the environ-
ment movement is here to stay. It must be if we are to preserve hu-
man life on this planet.
, Probably the most interesting outgrowth of the environment move-
ment is the fact that environmental defense citizen organizations
have sprung up all over the country. This movement and the attention
it has attracted have started a great recruiting drive for the older
conservation organizations that have done such a fine job in the past.
Many of the new environmental protection groups are turning to the
courts. They have done this already. I am a national board member
of the Environmental Defense Fund which, as you know, is one. of
the earliest and most militant of the environmental protection
organizations.
We waged the fight against DDT and fought other environmental

issues. But in many parts of our country these battles are happening
at the State level and the local level. The question is whether these
people have legal remedies, whether they can involve themselves in legal
actions and go to court both to keep the bureaucrats on their toes, one
might say, as well as to make polluters and polluting industries toe
the line.
In many parts of our country we have seen attorneys general lately

grab headlines by finding laws that were already on the books but
were not being enforced. I think this is a good move.
But the private citizen must be the ultimate ombudsman in this

whole area. And citizen groups, therefore, if they are deeply con-
cerned, if they see laws that are not being enforced, if they see govern-
mental action that is ill advised, must have remedies. This is where I
think this legislation very admirably fills a gap.
I wanted to say one other thing, Mr. Chairman, as a matter of back-

ground.
As I have traveled around the country in recent months, I have found

that the pollution and degradation already done and. now underway
in this country are far more severe than we have admitted.

47-696 0-70-2
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We need more citizen action and more militant citizen action rather
than less. Therefore, I am somewhat encouraged by the fact that
already, in the absence of sound foundation legislation like this, we
have seen what one might think of as a legal beachhead established by
the Scenic Hudson case, by the Hell's Canyon Dam case, and by other
more recent cases where aggressive, able lawyers have persuaded the
courts that citizen groups should have standing in court.

Nevertheless, I think that we ought to give meaning to the words
in the Constitution. When one looks at the last century, one would have
thought the American Constitution was designed entirely to protect
property.
In this century, there has been more emphasis on civil liberties and

civil rights. But what does the word "life" mean? Is there at the heart
of the ideal of the Constitution the idea that the citizen has a right
to take action to protect his right to a life-giving environment?
We know now and we have begun to recognize in the last few years

that unless we stop some of the trends and tendencies that are under-
way, we run a very serious risk of imperiling the life-support system
that all life, including human life, rests upon.
A few weeks ago, when the Apollo 13 astronauts were in their serious

difficulties, the big test was whether there was sufficient consumables,
primarily, oxygen. Did they have enough oxygen to last until they
could get back to earth?
The environmental movement says that we on earth have to be con-

cerned for our consumables here as well—the oxygen, the water.
I think that the time is right for this legislation. I think it is well

conceived. I think it could give a tremendous push to the environment
movement that has been gathering strength, and I want to add my
sentiments in support of it, this morning. I thank you for the oppor-
tunity to appear here.
Senator HART. Mr. Secretary, thank you for background that I think

does strengthen the case for this legislation and should heighten the
desire of each of us to move in every area that offers promise of im-
proving the environment.
How strongly do you feel that the courts really can help solve the

problems that damage to the environment cause? You were the head
of an executive agency; you had technicians in the field who had set
some standards, and so on. How appropriate do you think it is to turn
to the courts and open the doors of the courthouse to citizens to com-
plain about a, streamflow or something like this?
Mr. UDALL. Senator, when I look at the last few years, I think the

fact that the courts in a limited way have opened their doors to envi-
ronmentalists to file lawsuits has been one of the most helpful and
hopeful developments. As I regard this legislation, instead of the door
being opened a crack, it would open wide with appropriate restraints,
of course.
I can say to you—and you will find some of this in my prepared

statement—that both because of conflicts and the cumbersomeness of
any bureaucracy, governmental agencies and people who are trying to
do their best cannot police all the situations. They cannot be com-
pletely effective. All over this country today we see citizens' groups
who are in effect trying to alert government that action is needed. But
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the wheels of government turn very slowly, and sometimes the wheels
of industry turn very fast.
It therefore becomes vital that citizens, vigilante groups if I may

call them that—and I think this is a pretty good description—who are
alerted to some peril, some danger to their communits, or region, or
environment have a forum that they can go to rather than simply
writing their Congressman or protesting to some law enforcement
official.
Of course, those channels are always open. But I want to say that

I think of all the things that have happened in the last 5 or 6 years,
the Scenic Hudson case—and it really was a landmark case---has been
the most hopeful event. It has opened another avenue of attack, and
it encourages citizen groups to organize, to unite, and to act.
This is precisely what this country needs right now in my view.
Senator HART. Before a citizen group can act—I don't know what

the financing of the Scenic Hudson case was,—who will serve as the
lawyer for citizen in this broad thrust?
Mr. UDALL. Again, Senator, I am greatly encouraged on this. I am

teaching as a visiting professor at Yale, and I have a seminar with
law students mixed with students from several other disciplines. I am
talking with students on campuses all over the country, and part of
the idealism and ferment that is occurring on campuses involves a lot
of young people. Take the law profession, for example. The thing to do
a decade ago was to work for the big law firms. Today many of the
brightest young law students are not interested in that.
They are more interested in seeing if they can have more effect on

changing the system or improving our country by getting involved in
litigation, involving themselves in the civil rights movement, the civil
liberties movement, and the environment movement.
In most of the legal cases that are brought, you will find idealistic

lawyers very modestly paid. This is usually the case, even in these big
cases. I am very familiar with the environmental defense fund, for
example, where professors, students, and others do an enormous amount
of work for practically no pay at all. In that sense I think that the
environment movement is and must remain an idealistic movement of
people who are doing something because they believe in it primarily,
rather than just because they are being paid.
I believe I can say to you that there are young lawyers all over this

country, and there are a lot more coming out of the law schools, who
would be delighted to get involved on a pro bono publico basis or for
very modest fees in environmental controversies. This may make the
older law firms shudder a little bit, but it is here to stay.
There is no way you and I can stop it. It is true this legislation will

open the door to the kinds of citizen groups that want to be heard and
have a case to present for environmental preservation. And I think in
that sense, Mr. Chairman, this legislation could be more far reaching
than any of us realize this morning.

It could involve citizen groups—I mean it could give them an op-
portunity to have a forum in which to be heard, to present in accord-
ance with the legal traditions of our country the case for environ-
mental protection.
Senator HART. I believe you are correct in your judgment that there

will be lawyers, competent lawyers, available to initiate and try the
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cases. It would be hoped, I am sure, that there will develop over the
years a combination of the volunteer lawyer and the lawyer who is
being compensated, but, as you say, at a very modest rate, and perhaps
organizations which contribute some of their treasury to finance litiga-
tion of this type, and together, in that combination, an effort might be
made to redress environmental grievances.
I share your opinion on that. What do you say to the people who

argue that opening the Federal courts to private suits alleging envi-
ronmental damage by industry—what do you say to those who argue
that this kind of legislation would injure America's industrial
strength?
Mr. UDALL. Let's be honest about it. I am not one who is as harshly

critical as some others of American industrial leadership, because I
think essentially what has been wrong with American industry, the
reason we have polluted so much and made so much of a mess is that
we started with the wrong kind of ground rules and the wrong kind of
system, and we have to change the system. The system beginning with
the industrial revolution was that waste and pollution were normal
incidents of business and that you threw it in the nearest river or into
the air or onto the land and let somebody else worry about it later.
In the beginning this made sense, because a river could absorb small

amounts of waste. Yet, as we plunged rapidly down that road followed
by the industrial development of the last 20 to 25 years, we have found
to our dismay that this system not only didn't work, but that we were
destroying the very life support system that we all depend upon.
So, as a result we are in a period now when we are seeing laws

passed, when we are seeing citizens demand basic changes in the indus-
trial system. I think we are going to have to move to a clean industrial
system, as clean as technology can make it.
During this period of change, some of the industrial people may

not be happy to have citizens groups taking them to court. But I
think that their arguments are very weak on these grounds. I think
they have got to anticipate that citizen interests, law enforcement offi-
cials, and everyone are going to be breathing hard on them. For them
to say "Don't pass legislation of this kind because it means that we will
have to defend the damage that we are doing," ill behooves industry at
this point, because they are in trouble.
But the enlightened ones that I see in various parts of the country

today are trying to take aggressive action, trying to move rapidly to
a situation where they are not going to be vulnerable to such lawsuits.
The best defense for them is to begin to mend their ways and to get
with the water pollution laws and invest the money in research and
development and so on.
Senator HART. One problem that they always hit you with when

you answer, as you have, and that is the way I have been answering,
is, yes, I will respond. I will take those steps that will eliminate the
damage to the environment from my plant, but I have to put into the
cost of my end product the cost of the device that I have installed to
eliminate the pollution and my competitors have not been forced to
or are yet unwilling to do this,so that I price myself out of the market.
How do you handle that one?
Mr. UDALL. I think there is a very simple answer to that question,

and I think that this underscores the need for national standards and
a national approach to the problem.
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Industry has played the game for years. If a State were going to
enforce its water pollution laws and there were some other State it
could move to, the industry would say, if you crack down on us, we
will take our jobs and go elsewhere. This is the reason I think having
water quality standards that essentially put industry on equal footing
in all of the 50 States is very vital, and I think this is essentially
what we have now.
If industry has to perform—all industries that are in competition

with each other—if they have to perform at the same level and are
told to install the very best equipment that is available to abate pol-
lution, then, the argument falls by the wayside and it becomes a clean
or cleaner way of doing business. Of course, it adds to the cost of pro-
ducing, and much of that will be passed onto the consumer and should.
So, out of this evolves, you see, a new industrial system. What I am

talking about requires substantial changes and they are long overdue,
but we have to make them.
Let me take one other example that you are more familiar with, Mr.

Chairman, than anyone—the automobile industry and the internal
combustion engine. Washington began to move into the picture and
say here is a big national industry, concentrated in a very few States,
and it began to say here are certain performance standards and here is
a deadline, now meet it.
There is no question in my mind that the auto industry will meet

such deadlines if we keep the pressure on. I have talked to a lot of the
present and former high officials of the automobile industry, and they.
have always told me, that it is the most competitive industry in the
country. Sales is the name of the game, and, therefore for any one
segment of the industry to spend a lot of research and development
money to produce a different kind of combustion engine, let's say that
added $150 to the price of the automobile, might find that they have
done themselves out of business.
I think this is a perfect example of where the national approach

is absolutely essential. And I think this is really what industry now
recognizes, that they want to be put on the same looting with the same
performance standards.
Once this happens, then their competitive problems of being put at a

disadvantage with a competitor are at an end. So, the Congress really
does them a favor by passing laws that establish national standards
and a national program.

Senator HART. Clearly, I think that is the sound response to those
who are engaged in an activity which will be required to meet na-
tional standards within a brief period given adequate enforcement.
Each unit in that segment of our economy would be operating on

the same cost basis so far as the antipollution devices go. But there
is a further protest that is voiced to the bill that is pending. The
argument goes this way, there will be some economic activities for
which there will be no national standards set, perhaps because the
damage that they do is beyond a standard setting response, or it is
an industry in which there are national standards but somebody in
private litigation authorized by this bill is going to argue that the
standard is not adequate.
Have you given any thought to either of those charges against the

bill ?
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Mr. UDALL. I do not believe I see the validity of the argument.I am frank to say that I think there are a few kinds of industrytoday that pollute so severely and do so much damage that we mayultimately have to shut them down and find substitutes. This is nota radical opinion I am expressing. In the Time or Newsweek coverstory, an anonymous figure in the steel industry said just that, thatthere are some types of old steel operations that simply pollute sobadly that they probably ought to be shut down and replaced bymodern plants. I think the kinds of laws that we are writing at thenational level, and what some of the States are beginning to do, coveras well as they can the various types of industrial activity. I havenever had called to my attention a specific instance where this argu-ment really is valid when you analyze it in a precise situation coveredby precise laws.
Yes, it is going to cost—there is going to be added cost to do whatwe must place environmentally on industry for research and develop-ment. And let's just think to ourselves if legislation like this ispassed, there is going to be added cost for attorney's fees. They aregoing to have to defend a lot of cases. But is that an unreasonable

burden? After all, industries and corporations hire law firms, havethem on retainers, it is their business to defend industry from anti-
trust actions and so on.
I don't think there is anything unreasonable about letting citizens

do what we should have been letting them do for a long time, to
organize and fight themselves where appropriate to protect their en-
vironment and their lives.
Senator HART. Mr. Bickwit.
Mr. BICKWIT. In light of the environmental litigation that you

cited, the Storm King case and others which I am sure you are more
familiar with than we are, are you convinced that a bill like this
is really necessary, or can we accomplish the same purposes through
an extension of litigation that has already taken place?
Mr. UDALL. Permit me to make another statement, if I may, Mr.

Chairman. Because the environmentalists of this country ought to
know that the best friend they have had on the Supreme Court of
the United States is Mr. Justice Douglas, and some of the landmark
cases that I am talking about he either wrote or I am sure, without
knowing the deliberation of the Court, had a great deal to do with.
But the old English common law of nuisance, based on the idea that

the individual had to show damage to him or to his property, was a
very limited concept, appropriate to the 18th century .I would suppose,
and yet we have brought it forward into modern jurisprudence.
What the Supreme Court of the United States and other courts have

been doing in the last few years—what courts should always do—
is evolving new concepts to fight modern conditions.
As we know, the courts move slowly, and judges are inclined to be

status quo minded—don't want to be bothered with law .suits, don't
want to recognize expanding jurisdiction or take jurisdiction of addi-
tional cases. And so you get a sort of scattered reaction. We have had
the Mineral King case, a Federal judge took it in California. The con-
servation groups just won a case in Colorado, decided by Judge Doyle,
a Federal judge, and yet the picture is uneven.
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I am sure there are other cases that I am not familiar with where
courts refused citizen law suits. And I think that we are at the point
now where there is an indication that many of the judges and many
of the courts feel that this is an area where citizen law suits should
be given standing, where you can't prove the conditions previously
under the nuisance common law idea. What the Congress would be
saying if it passed legislation of this kind is that it thinks the direc-
tion the courts are trying to move in is the right direction and that. it
would like to encourage this type of law suit and this type of jurisdic-
tion by the courts.
Mr. Bicxwrr. Since you left the administration, we have established

additional environmental agencies which have proliferated in .part in
response to this new concern for the environment. Are not agencies such
as the Council on Environmental Quality capable of accomplishing the
objectives of this bill?
Mr. UDALL. Well, I welcome the Council on Environmental Quality.

I have advocated it for the last 3 or 4 years. And I think Senator
Jackson's leadership on that was very fine and very forceful. It is not
clear yet what role the Council is going to play or how strong it
will be.
Some of us are hopeful that it will have a strong influence. But, at

best, the Council is going to have to concentrate on big national issues.
It is going to have to concentrate within the Federal Establishment
on being sure the right hand is not subtracting from what the left hand
is doing. And the door that this legislation will open, the most im-
portant door, is the avenue to action and a forum for people at the local
level and the regional level. These are matters that are really almost
beyond the purview of many Federal agencies.
Federal agencies usually are involved in some way or another, but

these are issues that are very vital to local citizens and matters of local
and regional concern. And oftentimes you may even find Federal
agencies on these particular arguments at cross purposes.

Therefore, I don't think that the Federal machinery, even with my
assumption that the Council on Environmental Quality is going to be
as successful as I hope it is, is an answer at all or an argument to say
that legislation like this would not be invaluable to citizen groups.
Mr. BICKWIT. As this bill will open the door to local citizen groups,

i▪ s it likely that it will also open the door to cranks? Are we in danger
of the deluge of crank suits that people warn us about?
Mr. UDALL. Well, we are a Nation of cranks in a way, I guess. That

i▪ s part of the glory of the country. We have room for dissenters and
odd-balls and people that have unusual views on some issues. I think
the answer to that argument is the limits that I see in this bill. I am
sure you are going to look very carefully in writing the bill at the
standard of reasonableness.
I think that is the protection at any time against cranks—people

who want to engage in litigation solely for dilatory reasons and things
of that kind.
Another final protection against cranks too is the judgment of the

judges themselves. They are able to spot litigation which is baseless
and which does not have sufficient merit.
So, I think if we were afraid of cranks, we probably wouldn't pass

any laws, because we would be afraid that passing a law which would
encourage cranks.
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Senator HART. If I could interrupt, section 3(a) of the bill pro-
vides that a complaint must be supported by affidavits of not less than
two technically qualified persons stating that to the best of their
knowledge the activity which is the subject of the action damages or
reasonably may damage the air, water, land, or public trust of the
United States by pollution, impairment, or destruction.
Even if the citizen who wants to go to court is a nut, by definition two

technically qualified persons would have to believe him not to be a nut;
otherwise, he wouldn't get into court, if I read it right.
Mr. UDALL. I think that could properly be interpreted as a crank

protection provision, Mr. Chairman.
Mr. BICKWIT. Thank you, I have nothing further.
Senator HART. Senator Moss.
Senator Moss. I regret that I was not here when Mr. Udall started

his testimony. I was here at the beginning and I had to go and be a
witness myself on a little bill I have on the House side. I would like
to have been here to hear a full discussion.

Certainly, your service in the Congress and then in the Cabinet and
now the work you are doing qualifies you to have opinions on this mat-
ter that should be weighed very well by this committee. I understand
you have given an endorsement now to this bill, you think it is going
to provide us with a much needed tool or weapon in order to tackle
this environmental problem and to clean up so much of the pollution
that has come upon us.
So, I appreciate that. I don't have any specific questions to ask you. I

rather enjoyed. your response to the crank question, and I think per-
haps you are right. If we feared that persons were going to take ad-
vantage of the law and therefore we shouldn't ever try to legislate,
perhaps we would be frozen in ice like the ice age people were before us.
I am glad to see you again and enjoyed having you here before the

committee.
Mr. UDALL. Senator, if I may pass the time of day with you, at this

time yesterday morning I was lecturing at the campus of Utah State
University, the mountains had snow, and it was delightful to see that
there are parts of our country that are still pristine.
Senator HART. Thank you very much. I echo your sentiment that

the concern with the environment is not a fad, that it is a movement
that is here to stay.
(The statement follows:)

TESTIMONY OF STEWART UDALL

Mr. Chairman and members of the Committee, it is a pleasure for me to be
here to testify on S. 3575, the "Environmental Protection Act of 1970." I would
like to state at the outset that I am very much in favor of S. 3575. I believe, if
passed, S. 3575 would have a large impact on the nation's problems of environ-
mental degradation. It will provide a tool for frustrated citizens groups who are
tired of waiting and who want to pitch in and do something constructive about
our pollution problems. I think that this bill will, in fact, turn the tide of pollu-
tion that besets us and anticipate a genuine clean up.
As I understand it, S. 3575 does two essential things. First, it gives the citizen

legal rights to clean air and water, to protection of the land, and to preservation
of the public domain. The recognition of this right is the keystone of this legis-
lation. Man has evolved in the presence of clean air and water; his survival and
well being depend on their continued integrity. The citizen is entitled to the legal
right to the conditions necessary for life.
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In addition to recognizing the rights to protect our lands, it provides the citizen

with a remedy. It lets the citizens go into court and stop unreasonable degrada-

tion of his environment. The key word here is "unreasonable." This word, of

course, will be subject to judicial interpretation and will permit the courts to

make adjustments among competing interests. I believe that the courts will now

more closely scrutinize the reasonableness of some industry actions. In my view

conduct which leads to the destruction of the waters, land and air that a whole

nation depend on is clearly unreasonable. I hope the courts will be receptive to

this concept. The destruction of Lake Erie is by any standard, intolerable. Painful

as it may be for those who have become economically dependent on despoliation,

they simply must be ordered to cease and desist and that fairly quickly.
I would like now, if I may, to call upon my experience at Interior to suggest

why I think that this bill would be a useful weapon in the fight against pollution.

As Secretary of the Interior, I had major responsibility for the protection of

the nations' lands and waters. The Department of the Interior, as you know
administers the public lands and the Federal Water Quality Administration.

Neither the Department of the Interior, nor any other administrative agency can

do the job alone. I would like to tell you why, based on my experience.
First of all, there are just too many things to watch. Government cannot

police everyone's conduct. This is neither desirable nor practical, even if we put

an increasing share of the burden on the states. S. 3575 will provide a system
In which citizens can call their neighbors to account for their environmental

misdeeds without the need to petition a bureaucracy. God help us if every accident
claim in the country had to await the turning of the machinery in Washington.
The citizens of South Carolina or Nebraska should be able to take their local
pollution problems directly to the local courts for immediate action.
Second, a government agency, such as the Department of the Interior, is an

empire of many interests. As Secretary of the Interior, I was constantly called
upon to call balls and strikes between competing interests within the agency.
For example, the program of the Bureau of Reclamation can come into direct
conflict with the Federal Water Quality Administration's program. The needs
of the budget for the money from oil lease sales tugs against environmental pro-
grams, and so it goes. Every administrator will necessarily seek to compromise
the competing demands within his agency. It becomes a way of life. Frankly,
it is a good thing to have the courts presented with some of our thorny environ-
mental questions. It is sometimes easier for a court to avoid the compromise.
Third, every agency develops a program, a timetable, and a point of view.

With the development of such a program, blind spots also develop. The adminis-
trator may conclude that one type of pollution is the important thing and put
his efforts there, leaving other problems to another day. Why should the citizen
have to wait years to have his urgent problems resolved? In addition, the adminis-
trator often hears about problems over and over again, and he becomes jaded.
A problem may be so pervasive that he does not get upset with each new example
and begins to lose any sense of urgency. When an aroused citizen or conservation
group goes to a judge, he will not face the bureaucrat who has heard it all before.
Fourth, and I won't say much about it, because you all know more about it

than I do. That is politics. We just cannot escape it. When an agency takes
vigorous action against pollution, there is likely to be a vigorous counterattack
by large economic interests. Things slow down, drag out, and, in many cases,
become interminable. The citizens' remedies included in this bill will actually
permit the administrative agency to resist these pressures.

Fifth, agencies and the industries they regulate often begin to think alike and
develop their own modus vivendi. They learn to accommodate each other. Today
we need action, not accommodation.
In a recent landmark decision involving the Federal Communications Com-

mission, Chief Justice Burger, then Judge of the Court of Appeals of the D.C.
Circuit underscored the need for public interest advocacy. Justice Burger said:
"The theory that the Commission can always effectively represent the listener

interests * * * without the aid and participation of legitimate listener repre-
sentatives fulfilling the role of private attorneys general is one of those assump-
tions we collectively try to work with so long as they are reasonably adequate.
When it becomes clear, as it does to us now, that it is no longer a valid assump-
tion which stands up under the realities of actual experience neither we nor the
Commission can continue to rely on it."
If you substitute the word "government" everywhere Justice Burger said

"Commission" you have the true picture.
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I believe that S. 3575 is an action bill. If you are serious about protecting the
environment, you will give the citizen his right and his remedy. This bill will, of
course, disturb the status quo. That makes it the litmus test of environmental
credibility. If you are afraid to let the citizen have his cause of action, it means
you are afraid to disturb the status quo. The status quo is pollution.
Senator HART. The subcommittee is delighted to welcome an old

friend whose contributions I think are increasingly being recognized
by an America which at one time was, if not indifferent to them, bit-
terly opposed to them. We welcome the former Attorney General
Ramsey Clark.

STATEMENT OF RAMSEY CLARK, OF PAUL, WEISS, GOLDBERG,
RIFICIND, WHARTON & GARRISON

Mr. CLARK. Thank you very much, Senator Hart and Senator Moss.
It is a privilege to be able to appear before you again. I have a brief

statement.
The pollution of our lives are many. They are not unrelated. Mass

population and technology contaminate our physical environment of
air, water, and earth. They create constant din and commotion. From
these and the sheer numbers of our times, we are saturated with
anxiety, frustration, and violence.
Wordsworth believed that noble character springs from quiet, gen-

tleness, beauty, and reflection. If so, it will be hard to cultivate in these
turbulent days. The world is no longer pristine.

Better to be suffocated in garbage than inhumanity and therefore
we must strive for peace first. But we cannot overlook the clear
connection between human dignity and our threatened ecology. The
vast pollutions we have caused contribute to the level of violence in
America. They depreciate human values and ultimately question
whether man can control his destiny. Will technology which has
liberated man from many of the burdens of nature, now master man?

Science does not make moral judgments. If science is to have moral
direction, we must guide it. The great threats to our environment are
byproducts of technology—a child of science. Science must measure
and control those byproducts and devise methods for effectively pre-
venting pollutions of mass population and excessive consumption.
The solutions will be eseentially economic. A determined commit-

ment to scientific research and the provision of vast financial resources
will be required if we are to preserve nature. The cost will be bil-
lions annually. Survival will depend on it.
Our pollutions are all-pervasive and will require solutions that

are equally pervasive. Few interstices of our environment escape the
sedimentation of our civilized offal. To reach those interstices we
must purify on all fronts. To contaminations that critically affect
individual and community lives is to expect what all history tells us
will not happen.
One of the greater frustrations of my years at Justice was the

happy duty on the one hand to enforce water and air pollution statutes
and our total helplessness on the other to end major pollutions by
the Department of Justice itself. The same appropriations subcom-
mittee of the Congress that would not provide funds for toilets in
the Federal Prison for Women at Alderson, W. Va., would not fund
the purchase of treatment facilities necessary to avoid dumping raw



23

sewage from the Federal correctional center into the Red River at
Texarkana, Tex.
The Federal Government itself remains a major pollutant of water

and air. The Potomac River is a tragic illustration. This hardly
causes respect for law by those presecuted for its violation, or those
who merely know the truth.
It will be impossible for government enforcement to control all

significant acts of pollution. Nor will it be able to extend the rules
of law to reach the difficult and unforeseen areas of conduct that
cause immense discomfort, damage, and frustrations to millions.
The extension of private right, the standing to sue and effective

sanctions for the persons directly affected or concerned will be essential
if vital interests are to be protected. Our experience in areas of massive
unlawful racial discrimination such as in schooling, employment,
and housing tell us that however hard it might try, government will
never have the manpower

' 
the techniques, or the awareness necessary

to enforce the law for all. Private enforcement of those laws is the
only way the individual can be assured that the rights cannot be
violated with impunity.
Pollution control is another such area. If we are really serious about

controlling the quality of our environment before it destroys the
quality of our lives, we must give the individuals affected by, or con-
cerned about pollutions in his life, the power to stop them through
legal process.
Far from risking an undue or inhibiting interference with Govern-

ment enforcement, it will provide powerful supplementary enforce-
ment, a major way of illuminating the full range of the law's reach
which is established so slowly by Government litigation, and an effec-
tive and desirable prod to officials to do their duty.
It is inherent in human nature that those with power are the last to

question its beneficence. Only when the people are given the power to
redress important impositions on their condition, will their interests
be fully protected.

Litigation can only begin to effect a control of environmental cor-
ruption. It would be foolish to rely unduly on it if we are to prove we
know the wealth of water before the well goes dry. The major solution
is economic. But litigation is an essential element in any all-fronts
attack on the poisoning of our lives.
The last few years have seen an astounding upsurge in the public's

desire for a livable environment. Few would have foreseen a year or so
ago that an event such as Earth Day could have attracted the enormous
popular interest and participation which it did this April.
As is so often the case, one product of the public's new-found concern

in the environment has been a wide range of lawsuits to protect that
environment. Lawyers have been imaginative in discovering unsus-
pected opportunities to assert the environment interest in various judi-
cial and regulatory proceedings.
Faced with a threat to the environment, the imaginative lawyer can

often find his way into some court or administrative proceeding. But
even when the environmental interest can succeed in being heard, it is
too often treated as a secondary issue in the proceeding, reluctantly
acknowledged by the court or agency, and only grudgingly given
weight.
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Their purpose is something else. And as a consequence of the patch-
work fashion in which "environmental law," as it might be called, has
developed, there are inevitably many areas where narrowly worded
statutes and unresponsive administrators prevent the environment
interest from being heard at all.
Thus, for example, a citizen's group may find that it is unable to

challenge a proposed nuclear powerplant in court because the Atomic
Energy Commission has exclusive jurisdiction over such projects, only
to discover that the Commission will consider only the danger of
radiation, and not the equal danger of thermal pollution.
For these reasons, I believe there is a clear and important need for

legislation such as the proposed Environmental Protection Act that
will recognize the full right of any private citizen or group to challenge
any activity that threatens to pollute, impair or destroy our environ-
mental resources.
Such an act is necessary both to insure that the environmental

interest will be heard, and that it will be given the primacy that it
deserves. Justice Holmes told us 39 years ago that "a river is more
than an amenity, it is a treasure." We can no longer defile nature's
treasures with impunity. I urge the early enactment of S. 3575.

Senator HART. Well, as always you put words together in a fashion
that makes very clear the adoption of whatever proposal you are
advocating, and in this case you have very persuasively argued the
obligation of all of us to try to do better by our environment.
With your years at the Department of Justice, I think you are

as qualified a witness as we will have to respond to the suggestion
that the adoption of a bill such as the one we are considering will
put an undue burden on the courts. You say in your statement that
you 'believe citizens should have the opportunity to present a claim
challenging any activity, ongoing or proposed, that will threaten the
environment, and that citizens deserve to be heard.
Under the present court system and docket load, do you think they

can be accommodated in this area?
Mr. CLARK. There is no quesion that justice is denied in America

because it is delayed, and court backlogs are a serious problem for
society from every standpoint. But society has to have priorities and
survival should be a pretty high priority. Survival depends upon
the protection of our environment, and I think legal redress in Amer-
ica will be a major method of protecting that environment. The
imposition of any additional caseload that might follow from this bill
on the courts is one that it must gladly assume.
In my judgment, the time now wasted on irrelevant issues such as

standing to sue and other litigious jurisdictional and procedural ques-
tions is perhaps nearly as great as the time spent going to the merits
of the matter. It is very much like our recent findings of the cost
of determining fault in automobile accident litigatiton. Perhaps by
conceding fault and going directly to damages, you can reduce the
cost of insurance and the burden on the courts. We may find that
same principle true here. But the burdens on society, the frustrations
of the powerless and their inability to affect things of such vital im-
portance as the rivers they live on and the air they breathe compel
administrative agencies and courts in our time to give early and full
consideration to the issues that would arise under this bill.
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Senator HART. Another one that bears on the courts and their com-
petence goes this way. Often litigatiton or the evaluation of a proposal
which might damage the environment raises very technical questions.
Do you feel that the courts are competent to judge when a proposed
Or an existing activity unreasonably pollutes, or do you fear that the
courts would be required in this litigation to substitute themselves
for the technically qualified administrative agency that otherwise
would handle it?
Mr. CLARK. In my judgment, the courts will be considerably better

qualified to judge these matters than most of the administrative agen-
cies before which they may be likely to arise now. The expertise of
those agencies has not really been central to this problem.
They have other purposes for which they were created and really

other constituencies which they serve, and if you look at the history
of some of the major agencies, the Federal Power Commission and
others, you find they really haven't wanted to be bothered with issues
of environment. They do not believe this is their mission. They have
some other purpose for which the Congress created them, and the
people who are concerned about such esoteric questions as the salmon
in the river will just have to look to some other source.
The courts are the most effective problem-solver that our system for

resolving legal disputes has devised. We need a generalist view of en-
vironmental quality because the concern is general.
Senator HART. Senator Moss?
Senator Moss. Are there any State statutes that approach this matter

as the bill before us does? Do any of the States have a general statute
like this?
Mr. CLARK. My impression is that the pioneer venture is before the

legislature in the State of Michigan at this time. I think States could
well enact such legislation. It would be a valuable tool to have the
State courts involved as well.
With our immense population and the dimension of the problems of

polution that affect people so directly, we need to open up as much of
the judicial process as we can to consideration and resolution of these
issues. I don't think that implies in any way that the Congress shouldn't
act first, both from the standpoint of leadership, to create a sense of
priority and to show the Federal commitment to this vital matter.
Senator Moss. I certainly appreciate your statement here, Mr. Clark.

As the chairman said, it is a very eloquently phrased statement and
one that certainly speaks well for the point of view that you have
taken on this matter, and I am pleased to have you make it because of
your background. Certainly no one should know better than you what
we can expect by putting this directly into the courts, and I am glad
to have your impression that the courts will be a problem-solver.
Now, of course, I think you touched briefly on this question of.

whether we might expect this to clog the courts, whether we might
have a delay period that we associate with litigation. Is that going to
be serious enough to nullify the results that we can expect from this
bill ?
Mr.. CLARK. Certainly not to nullify the results you can expect from

this bill. The only question is how effective the litigation will prove to
be, because there will be some litigation, and the litigation will be
decided and it will have an impact.
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So, it is a. question of dimension. If the courts exercise efficient self-
administration, as they have learned to do, in, say, areas of antitrust
litigation, if the institutions that Congress has recently created, such
as the Federal Judiciary Center, apply themselves to remedies and ef-
fective justice in such litigation, they can move these cases very effec-
tively, and without interfering with their other dockets.
It is imperative that courts learn to handle massive caseloads anyway.

We cannot deny justice out of fear that the courts won't be able to
handle cases. They will have to rise to the need.
Senator Moss. It has been said by some that the bill needs a more

elaborate definitions section. Professor Sax, who has done a good
deal of work in drafting the bill, believes that it does not. Can a court
be expected to interpret what is meant by "unreasonable pollution"
without a further elaborate definition of that?
Mr. CLARK. The standard of reasonableness is one that has been

used in perhaps the major part of our recent civil litigation in our
court system. Through the careful honing of the process of litigation,
we have developed very effective applications of that rule.
As far as I can see, it is the proper standard for a bill such as this

and one that the courts can apply readily. My own judgment is that,
the plaintiff should really not have more than the burden of establish-
ing a prima facie case initially, because under what I hope will be-
come the standards of full disclosure in litigation, the defendant will
tend to have the facts at his disposal, and if a prima facie case is
made, then the defendant ought to come forward and show that his
conduct is reasonable, and if not, the court should enter judgment
against its continuation.
Senator Moss. I certainly appreciate your appearance and your

testimony here, Mr. Clark. It is good to see you again and have you
before the committee.
Senator HART. Mr. Bickwit ?
Mr. BICKWIT. You anticipated this question to some extent in your

statement, but I would like to hear you elaborate on it if you would.
Does this bill infringe important limitations developed by the courts
on the question of standing to sue? Do you find these limitations to be
important?
Mr. CLARK. I think those limitations are anachronisms that are very

costly to America today. There isn't any single cause that contributes
more to the frustrations of modern life than the powerlessness of
people to affect things of vital importance to them.
You can't sue; you have just got to live with it. If the garbage

isn't collected, if the park that you sit in is being leveled by bull-
dozers, you can't do anything. We can't go on like that. People must
have the power through legal process to affect things that are impor-
tant to them.
These old ideas of standing to sue which came from the 18th and

19th centuries are inadequate to mass population.
Mr. BICKWIT. If we give them the power, do you think it is likely

that they will use that power to block developments that society as a
whole really needs though these particular people might find them un-
pleasant to themselves?
Mr. CLARK.Well, if we give them the power to enforce rights, we can

assume, if our system is capable of coping with modern life, that the
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law will govern the direction of the Nation and the law will make
those decisions. In our time there is no other way to achieve the public
good. There will not be rights where the law does not create rights,
and there will not be delays where the legal system doesn't cause de-
lays and there will not be prohibitions where the law doesn't prohibit.
Mr. BICKWIT. Thank you.
Senator HART. Mr. Clark, I echo Senator Moss' appreciation for

your willingness to come to speak in support of the bill and particu-
larly to respond to some of those questions that are asked critically
of us, because you respond from a background rich in experience with
respect to court dockets and the appropriateness of the assignment to
the court of questions like these.
We are very grateful.
Senator HART. Our next witness is Prof. Joseph L. Sax of the Uni-

versity of Michigan Law School, who has drafted similar legislation
to S. 3575 for introduction in the Michigan State Legislature. We
appreciate your coming to testify.

STATEMENT OF JOSEPH L. SAX, PROFESSOR OF LAW, UNIVERSITY
OF MICHIGAN

Mr. SAX. Thank you, Senator Hart.
I appreciate the opportunity to appear before the committee this

morning.
I have prepared a fairly lengthy statement, and rather than read it,

I would ask that you put it into the record of the hearing and permit
me to summarize briefly what is in my prepared statement and then to
make myself available for whatever questions you would like to ask.
Senator HART. Very well; the printed testimony will be carried in

the record in full after your oral testimony.
Mr. SAX. This bill will permit citizens to obtain judicial scrutiny

of private or public conduct which may have unreasonable adverse
impact on the environment in land and water resources. It recognizes
that each person has a legally enforceable right to the protection,
preservation, and enhancement of that environment. It authorizes
the courts to take cognizance of claims that this right is being in-
fringed—making clear that traditional barriers such as lack of stand-
ing to sue and lack of jurisdiction may no longer be interposed against
the citizen.

It empowers the courts to grant both declaratory and equitable re-
lief so that unreasonable threats to environmental quality may be
decisively enjoined in a timely fashion.
The first question is why a bill of this sort is needed. Simply stated,

it is because regulatory and administrative agencies, upon whom re-
liance has principally been put in the past, have disappointed us
again and again.

Traditional approaches to dam and highway building, to dredging
and filling continue despite congressional language calling for new
policies and new practices. Examples, unfortunately, are legion. I
need merely call to the committee's attention the notorious events
at Santa Barbara, which are detailed in my prepared statement, to
make clear that all is not well within the Federal bureaucracy.
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Former Secretry of the Interior Udall, testifying afterwards, can-
didly described Santa Barbara as "a sort of conservation Bay of
Pigs,"

Persistent citizen inquiries in that case were put off with publicity
release assurances that all was well, so as, one of their memoranda
stated, "not to stir the natives up any more than necessary."
I understand that serious consideration was given there to institut-

ing a lawsuit to challenge the leasing programs, but was rejected in
substantial part because legal tools for citizen challenge were lacking.
This is a common experience.

Moreover, when cases do get into court, as they have more fre-
quently in the last year or two, it is demonstrated how much some
forum for judicial inquiry into administrative practices is needed.
One can go right across the country, the Parker case in Colorado, the
Mineral King case in California, the AlasIA% Pipeline case tried here
in the District of Columbia, the Storm King-Scenic Hudson case, in
New York, the Hudson River Expressway case, and many others,
where citizens have come in. Judges have been willing to listen to
them, and the plaintiffs have been able to adduce evidence enough
to obtain injunctive relief against governmental misconduct.
The problem is that national policy thought out in the Congress

and put into legislation does not automatically get reflected in the
daily activities of those who administer our national resources. Con-
gress cannot do the whole job. It cannot watch over every timber sale,
every oil lease, and every highway.
One of the best devices is the watchfulness of the citizens. Senator

McGovern mentioned the famous opinion of Chief Justice Burger in
United Church of Christ v. F.C.0 . I would add only a single sentence
to the quotation he gave you: "Consumers," Justice Burger said, "are
generally among the best vindicators of the public interest," and
citizens are the consumers of environmental degradation.
In addition, the present law, although it has been amplified to a

considerable degree recently, is still uneven. The right of challenge
may depend on some statute being brought into a case that is not at
the heart of the environmental problem. The real issues in the case
may be distorted. The Hudson River Expressway case, for example,
was litigated upon the technical question whether there was a dike
being built. That was not the issue in the case.
The unevenness of present law has not only had the effect of deter-

ring some lawsuits which should have been brought and considered
on their merits, and the effect of distorting the issues put before the
court because one had to seek out some statutory or other legal basis;
it has also resulted in cases being dismissed before an opportunity was
available to get the court to consider the merits.
Just recently a case in our own State of Michigan in the Federal

district court was dismissed because the judge said that under the
present law in an environmental matter he could only give relief if
the plaintiff showed by clear and convincing evidence that the action
of the Federal agency (which was the defendant there) was malicious,
arbitrary, or capricious. We simply are not going to be able to make
those kinds of showings. The purpose of environmental litigation is
not to demonstrate to a judge that the administrator should be as-
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signed to a lunatic asylum, but rather that he has made a mistake about
an important environmental issue.
The new National Environmental Policy Act is a helpful step in the

right direction, but it is only a step. That law, which is now being
tested in the courts, does not make crystal clear the right of citizens
to sue, nor does it clearly go beyond authorizing the courts to enforce
formal requirements for study and reporting.
We don't know at this moment how the courts are going to come

out definitively on the interpretation of that statute, but at the very
least it should be said that there is a need for a bill like this to make
clear what is left ambiguous by that statute. It ought also to be pointed
out that the Environmental Policy Act goes only to the conduct of
Federal agencies and does not, even if read most liberally, provide the
opportunity for suits against private enterprise on environmental
matters.
We have already seen, unfortunately, that the Environmental Policy

Act does not enforce itself to the fullest extent that the Congress might
wish.
If one looks at the act and sees the very elaborate and comprehensive

reporting requirements which it requires in section 102 and compares
that with the first report under the act that I have seen, which is the
report of the Department of the Interior on the highway proposed in
Alaska for facilitation of construction of a pipeline, I think you will
be dismayed, surprised, perhaps even shocked, at how narrowly and
in what limited fashion the Department is turning out reports under
this statute which asks so much. So, even under that statute, we are
going to have some significant need for prodding.
Let me now turn to the question of whether a statute like S. 3575

which puts environmental matters before the courts has the potential
for usurping the legislative function, a question that is often asked.
The answer is clear "No." We all recognize that the legislative func-

tion in this area must remain preeminent. The difficulty at this stage
is that it is not easy to legislate precise standards which make clear in
detailed fashion what administrators ought to do.
In some areas we don't have the knowledge, we are not prepared to

legislate detailed criteria, and for that reason many questions of im-
plementation will continue to arise, and the problems of implementa-
tion are often at quite a low level in the administrative bureaucracy.
Some regional official out in the country somewhere is doing the job
of enforcement in the name of the Congress, but he isn't the Congress
and he is not always right, to put mildly.
So, my own view about this bill is that it opens the door to some

elucidating legislation and itself will serve as an important aid to
the legislative process; it will help to develop some case studies for us of
what the problems are, what the difficulties in coping with them are,
and it will help us to bring out into the open some scientific informa-
tion which is not now available.
For this reason, the judicial and legislative processes, rather than

being viewed as inconsistent or warring approaches, should be viewed
as fully compatible and mutually beneficial.
Another question always at the tip of the tongue when legislation

like this is under consideration is the question of judicial competence
to deal with environmental disputes.

47-696-70-3
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This issue is usually raised by asking some question such as 119w go

you expect a judge to be able to decide how to build an oil pipeline in

Alaska ? I must say bluntly, as one who has studied a great many of

these environmental disputes, that this is just a red herring.
Of course, a judge is no more qualified to build an oil pipeline or a

powerplant than he is to run a railroad, take out tonsils, or invent the
light bulb, but judges can and do decide fraud, malpractice 

 
, and rail-

road accident cases and many others, each of which may involve ex-
ceedingly complex and technical questions.
For the job of the court is to hear and evaluate the testimony of

those who are technical experts, not to do their job for them. A judge
is perfectly competent to hear evidence on damage, on alternative solu-
tions, and on the asserted need for various kinds of facilities which are
brought into challenge. .
A plaintiff in an environmental case, as in any other, who fails to

define and to clarify the issues he wants decided within the ability of a
judge to decide, or who fails to carry his burden of proof, will simply
not prevail on his claim. In those cases which have arisen recently we
have seen that the courts are perfectly able to meet the issues which
the plaintiffs seek to raise. For this reason I like to think about S. 3575
and similar bills as employing a common law approach to environ-
mental litigation, that is, an approach in which courts are available to
examine the reasonableness of conduct in respect of environmental
damage.
No one balks when courts inquire into reasonableness with regard to

the enormous and diverse number of issues which every day comprise
the business of the judiciary. Yet, somehow the notion seems to have
gotten abroad when environmental damages are in dispute that these
well developed techniques for factfinding and decisionmaking disap-
pear. This is not so. I refer to some of the literature detailing the com-
petence of the courts in my prepared statement.
Another specter which is routinely raised in opposition to legislation

such as this is the fear that it portends the dismantling or obstruction
of the administrative process and of the work of regulatory agencies.
The bill speaks clearly to this. The fear is unwarranted. Again, as

with the legislative process, the courts will perform a principal func-
tion here in encouraging agencies to look at problems which they ought
to take a look at, prod them to do the jobs which they have not been
doing, and to some extent liberate them from the pressures which pre-
vent them from doing what they know ought to be done but feel them-
selves unable to do.
Fin.ally, it .should be understood that to create the opportunity. for

judicial inquiry does not mean that every dredging permit and every
industrial site issue or every highway location will come to the court.
A principal reason for having the opportunity for recourse to the

courts is to affect behavior in order to avoid litigation. In the environ-
mental matters, as in contract disputes, knowledge by the parties in-
volved that serious controversies can be taken to court is itself a prod
to reasonableness.
. One. major reason we have such a backlog of controversy and public

dissatisfaction is that far too many agencies have a•Cted on the
arrogant and complacent assumption that whatever they did, and
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however unsatisfactory it might be, their decisions were essentially
unchallengeable.
Another mistaken notion is that every trivial dispute will be taken

to court, and that important projects will be tied up interminably with-
out regard to their merits. Those who assert this have obviously had
_tittle experience with the Federal judiciary. Judges are neither knaves,
fools, nor softies. They are far from eager to run around granting
injunctions and reluctant indeed to enjoin projects in which many
millions of dollars are involved or in which there is an important
public interest.
At the same time, as Judge Hart said in the Alaska Pipeline case,

the mere fact that somebody spent a billion dollars does not authorize
them to violate the law. It is most important to remember that nothing
gets tied up unless and until a judge can be persuaded to grant injunc-
tive relief, not the mere desire of the citizen plaintiff, and that task
of persuasion I can assure you is not easily accomplished.

he striking environmental cases about which one reads in the
newspapers in which such relief has been granted are by no means
a measure of the expansive liberality of the Judiciary.
Rather, lamentably, they are a measure of the degree to which our

agencies have been proven by hard evidence to have ignored the man-
dates which the Congress has imposed upon them, and of their often
flagrant insensitivity to the environmental concerns which they so
piously purport to have at heart.
I am sorry to have to say this in such a harsh way, but I think one can

come to no other conclusions if he has done what I have done for the
last 2 years, and that is to go all around the country and sit through
these trials and hear the evidence which is adduced against Federal
agencies—often showing the most simple and plain violation of statu-
tory mandates. What has happened thus far in environmental litiga-
tion, therefore, is nothing so much as it is a demonstration of the need
for legislation like S. 3575 which can bring some order and certainty
to citizen initiatives.

Senator HART. Thank you, Professor.
One of the criticisms of the bill—and I direct it to you because in

large part you are responsible for the hill's provisions—is the lack of
elaborate definitions. Is the bill subject to this criticism?
Mr. SAX. Obviously, I don't think so. I certainly would have no

objection to amendments in the nature of elaborate definitions. The
difficulty is that we are not prepared to define in a precise way exactly
what we want achieved in every environmental area.
That is, if you are going to define pollution, all you have to do is

look at the existing bills and see that it is in enormously broad terms
or in terms of public health, safety and welfare, and so forth. I don't
think those kinds of definitions help you very much. When you are
at the point that you are prepared to come down hard on particular
conduct with criteria, as to air pollution, for example, the Congress
then ought to undertake criteria or standards legislation.
These elegant definitions that appear in most of the statutes are

just boilerplate. I don't think they hurt anything but I don't think
they help.
Senator HART. Why, in environmental litigation, should we not

leave the job to the public officials, the agencies, the Department of
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Justice? Why do we propose the additional right being given the
individual citizen?
Mr. SAX. Nothing would make me happier than to see public offi-

cials, including the U.S. Department of Justice, undertake the job
that is now a burden upon the citizens who find it very difficult indeed
to pull together the money and the expertise to litigate these cases.
They are not doing it. Today, in the spring of 1970, every time a

citizen suit is brought in which the United States or Federal officials
are joined as defendants, the U.S. Department of Justice comes in
and argues there is no standing to sue, the sovereign immunity of
the United States, that the court shouldn't consider these cases on their
merits, that the job ought to be left to those who know best—as they
say in some of their briefs, "These are technical questions to be left
to the technicians."
I am troubled by the fact that rather than helping to get us some

consideration and inquiry into these environmental problems, the
Department of Justice is spending our tax money and its own staff and
energy trying to persuade the courts that they shouldn't look at these
cases on the merits. I must say I think this is shocking. I think that
someone ought to pull together the briefs that the Department of
Justice files in these cases and see what they are really doing to imple-
ment their responsibility in this area.
It is a very sad story indeed. Let me take just a moment to read

you a very few brief quotations from some recent U.S. Department
of Justice briefs.
In the Hudson River Expressway case, "Only a blatant illegal act

by a Federal official may be enjoined by the courts."
"All the plaintiff requires," under its theory says the Justice De-

partment, "is a national issue like conservation in order to get into
court. No case supports such an extreme [sic] position."
"The letting of a timber sale," they say in another case, "does not

provide for the publication of agency policy, for participation of the
public by submission of views, or for the holding of hearings or de-
terminations to be made on the record or for judicial review of
official decisions."
In another brief, "Congress has wisely left these technical matters

to the technicians."
Finally—I could go on all day with these briefs—"where as here

agency discretion is brought into challenge, only the most egregious
abuse will warrant judicial intervention."
That is the tone of the briefs that are being filed right now by the

Department of Justice.
The New York Times on the 15th of February, talking about the

dumping of tailings into Lake Superior said "The recently consti-
tuted Pollution Control Agency has heeded the cries and clamor over
pollution and finally moved against the company. This was not done,
however, until conservation organizations in Minneapolis brought a
court suit to impel the agency to act."
That is the situation in which we find ourselves, and for that reason

I don't think that we are prepared to leave these matters in the hands
of public officials at this point. They are moving in the opposite
direction, sad to say.
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Senator HART. What about strengthening the citizen participation
in administrative proceedings? Would the legislation expand the
citizens' opportunities in administrative hearings to have access to
documents and notices and so on?
Mr. SAX. Eventually we are going to have to face up to a rather

unpleasant fact. Decisions that are being made by public agencies, by
and large, are not made because they lack facts or because they have
failed to hear the voice of private citizens.
In fact, if you look at these cases, you will find that the agencies

come in, as they did in one of the highway cases, and say we have
had five hearings, six hearings, 17 meetings with public citizens. That
isn't the problem. The problem is that these are perspectives, tradi-
tions, which move these agencies in directions that are inconsistent
with our present views about the environment.
I think it was Senator McGovern who said something about the

single-mindedness, the limited expertise of some of these agencies.
That is the heart of the problem.
Lots of hearings and lots of procedures aren't going to do the job.

They need to be prodded from the outside. They need what I call

shock treatment.
All you have to do is look at the famous—perhaps now infamous—

Scenic Hudson case. The court of appeals decided to send that case

back to the agency in 1965 and we haven't had a decision out of the

Power Commission yet, although in the summer of 1969 again they

approved the project, tossing off citizen testimony in the most offhanded

way.
They have got to be subject to tough-minded, rigorous inquiry by an

outsider on the merits of these disputes. That is the heart of the en-
vironmental problem.
Senator HART. It was Senator McGovern who commented on the

single-mindedness of the agencies, but they are nonetheless competent
technicians in their field. A criticism of this bill is that you are going
to require the court to substitute for technically competent and expert
administrative agencies his own judgment, and he is a lawyer, not an
engineer or what-have-you.
Mr. SAX. Let me respond to that by giving you an example.
When citizens in Colorado sued the U.S. Forest Service on the claim

that they were not adequately enforcing the Wilderness Act and the
Multiple Use-Sustained Yield Act, the Government lawyers came in
and said, "Judge Doyle, you can't decide matters of silvicultural judg-
ment, you don't know anything about when trees ought to be harvested
and about black beetle disease." The judge's response was: "You are
right, I don't purport to know about those things and I don't purport
to substitute my judgment for yours. What I want to know is why you
people are giving a contract to cut down trees in an area that is said
to have wilderness qualities before you have studied the area before
you have made a recommendation to the President and the Congress
under the Wilderness Act. Why are you preempting the opportunity of
the Congress and the President to decide whether or not they want to
enlarge the wilderness system? That is what I want to know, and that
is not a question of how many beetles are in a tree. That is a question
of whether you people are enforcing the Wilderness Act that Congress
passed and told you to enforce."
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That was the question in the case and that is what he issued an order
to prevent them from doing. That is what these cases are all about.
These are not technical cases of how to build a highway or a pipeline.

' They are cases in which the question is raised whether policies articu-
lated by the Congress are being enforced and what policy choices are
being made.
No judge is going to get himself tied up in these technical matters.

Thnt defense is a smoke screen.
Senator HART. The bill is said to shift the burden of proof as to

the feasibility of alternatives to the defendant. If that charge is cor-
rect, how do we justify the shift?
Mr. SAX. Yes; the charge is correct and the justification for it is

this: You have already heard some testimony today about the very
great difficulty on the part of plaintiffs who undertake these jobs
to bring together expert scientific opinion, and it is a difficult job.
If an agency or a private enterprise such as a power company

comes forward with a proposal, we ought to be able to assume that he
has done his homework; that he is recommending this type of plan
or this location because he has already looked at the other alterna-
tives and decided they were less desirable or less feasible.
If he has not done that job, he hasn't done his elemental homework.
If he has done that job, which he certainly should have, then we

ought to feel free to call upon him to explain to us how he came to
the conclusion rather than simply using discovery processes in which
the defendant says, "Go look in our files, you can go through all the
filing cabinets that you want."
I think that is the critical point about shifting the burden of proof.

You are not asking them to go out and prove your case for you. You
are asking them to reveal how they came to the conclusion which they
supposedly have already come to.
If the Federal Environmental Protection Act were implemented,

all of this material would be on the record. This was a policy that was
much discussed in the context of Santa Barbara. It is very difficult
for a skeptical plaintiff in a place like Santa Barbara to go out and
get himself a petroleum geologist to testify about problems that the
oil companies are having. These people just don't float around.
I think this is a critical part of the bill, Senator Hart and Senator

Moss. I think if that shifting in the burden of proof of adequate alter-
natives is not in the bill, the bill is very much weakened and perhaps
disastrously so.

This does not mean, incidentally, that the plaintiff just comes in,
files a paper and says to the defendant, it is your turn. The plaintiff
must still bear the burden of making a prima facie showing that there
is a threat of serious harm to the environment, and this is another
one of these filtering devices that we have talked about earlier this
morning to keep frivolous suits and crank plaintiffs under some kind
of control.

Senator HART. The bill refers not just to the protection of air, water,
and land. It refers to a public trust obligation.
Why do we add this feature?
Mr. SAX. This is a subject close to my heart. I just wrote one of these

turgid 100-page law review articles about the public trust. Let me try
to explain it this way.
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Ordinarily when we think about environmental problems we think
in terms of physical pollution, that is, a physical deterioration in the
quality of resources. But there is another side to the environmental
problem that might be called the distributive side. Take the issue of
public beaches, which has been a matter of controversy in many States.
If those lands which have historically been available for the free and
general use of the whole public—beaches or fisheries, that kind of
thing—are given over ( as they sometimes are) to very limited kinds
of private development, there is a diminution in environmental quality,
a restriction in the use of these public resources that can have a serious,
adverse effect on the public. One need merely go down to some resort
areas and see how the beach has been fenced and shut off, and turned
over to private use of a few people.
The responsibility of the Government to maintain free and open

use of the great historic resources—water and the seashore, fisheries,
navigation, and so forth—is what has historically been called in the law
"the public trust obligation"; it is important that attention be focused
on the redistributive aspects of environmental problems as well as
on the physical degradation problems. To make that clear, to bring
back into the focus of attention the historic obligations of Govern-
ment to protect the public, as a trustee, is the purpose of putting this
provision in the bill.
I feel strongly about it. I think it is important.
Senator HART. What is your response to the frequently voiced sug-

gestion that the appropriate way to deal with environmental problems
is for the legislature to fix or authorize the fixing by administrative
agencies, of standards, rather than turn these questions, in a sense, over
to a court?
Mr. SAX. As I indicated a little earlier, my view is whenever the

Congress feels that it has the information that prepares it to establish
legislatively specific criteria or standards, it ought to do that. That is,
you ought to give administrators as much guidance as you can. I think
they are entitled to it. But that is today possible only for a very small
number of our environmental problems.
I spent this last weekend with a group of scientific consultants to

the Senate Public Works Committee, and all you have to do is sit
around for a weekend with a group of scientists and listen to the diffi-
culties they have in trying to articulate criteria to know how difficult
it is at the moment to establish specific criteria.
But when you can do it, I think you ought to do it.
When you can't do it, and you simply say to an agency, you go out

and set standards, implement the public health, safety, and welfare—
that has been a traditional legislative position—then you open the door
to exactly the problem that we now have. That is, the agencies fix
standards and set criteria and implement the law according to their
own perspective, and such standards may be a product of their
singlemindedness.
After all, many of these agencies have had a single mission for a

long, long time and we have to be realistic. To tell the Bureau of
Public Roads to think of all the reasons why roads shouldn't be built
is not. to give them the kind of function that is easiest for them to
perform.
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If you are going to have administratively set standards, you have
got to have some forum for challenge and inquiry into the adequacy
of those standards. Otherwise, we don't accomplish anything.
Senator HART. One of the questions that we wanted to be certain

you were able to address relates to the special provision for bond.
Why make such special provision for bonds?
Mr. SAX. The reason is that in cases of this kind where challenges

are put to large projects often involving enormous sums of money,
to impose upon the plaintiffs as a regular matter the requirement of
bond is in effect to deny them the right to sue, because the ordinary
plaintiff is simply not going to be able to put up the money.
For that reason the bill says that bond ought not to be required as

an ordinary matter but leaves it open to the court where it feels it
necessary and evidence has been adduced to support the necessity to
obtain a bond.
It is simply designed to mitigate the provision which now exists in

the Federal rules which say:
No restraining order or preliminary injunction shall be issued except upon

the giving of security by the applicant for such sum as the court deems proper
by any party who has been found to be wrongfully enjoined * * * such security
shall not be required of the United States.

The trouble with that provision is that it encourages the bonding
requirement in every case rather than suggesting, as this bill does,
that a careful look ought to be taken at the needs in the case and that 
bonds should not be issued where it would seem to infringe the real
opportunity of the plaintiffs to have a hearing on the merits of their
case. This litigation is to a very substantial extent going to be a situ-
ation of the little fellows against the big fellows, and I think we have
to be realistic about that in thinking about the provisions of the
statute.
As one who has been in touch with many lawyers involved in these

cases, I regularly get letters from lawyers saying the thing that
stopped us in our tracks was the fear that we would have a large bond
imposed upon us.

Just as a brief example, I pulled out a letter I got from a lawyer in
Tennessee. He said:
We completed our research, prepared our bill, and gave them one more chance.

They refused to act, and so we filed suit. The conduct which the city officials
said could not be cured was promptly buried by dirt and fire and the smoke
was eliminated. We did not ask for a preliminary injunction because of the
bond requirements, but fortunately as it turned out we got the results by filing
suit.

He was a lucky lawyer. They are not all that lucky. For all the
lawyers engaged in this business, the bond requirement is a critical
issue.

Senator HART. Assuming the adoption of this bill, the litigation
goes forward and a decision is reached that a certain activity is a
violation of the bill, does that have the effect of subsequently barring
administrative agencies from approving a comparable action? Is there
any res judicata applicable to these decisions that will follow under
the bill, if adopted?
Mr. SAX. Ordinarily a citizen's suit would not bar subsequent action

by a public agency which was seeking to enforce the laws which are
committed to its jurisdiction.
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So, I don't think as a practical matter that that is a problem. As
you well know, the problems of the binding effects of litigation in
situations where large numbers of people are involved is a very tech-
nical legal question involving the doctrine of res judicata, the
principle of collateral estoppal, the class action rule under rule 23 of
the Federal rules, and the joinder rule under rule 19 of the Federal
rules.
Now, the man does not live who can put all those four principles

together into any kind of a general statement that would explain 
iexactly what is going to happen n every case.

I think I can fairly say this. Most of these cases are brought as class
actions and will bind the whole class of potential plaintiffs in a
judgment either in their favor or against them, so that is one important
protection for the defendent against the possibility of continuous
relitigation of the same issue.
Even if the plaintiffs fail to initiate a class action under rule 23,

the court has substantial powers under rule 19 to compel the joinder
of other parties, even making people under the rule involuntary
plaintiffs.
So, between the Federal rule provisions and the common law rules

relating to res judicata, and collateral estoppal, I think the courts have
ample power to prevent the problem of multiple litigation and
harassment.
The only qualification I would make on that is that any kind of

litigation in which the interests of large numbers of people are affected
is necessarily somewhat more complex than a case in which I sue you
for $50 under a contract.
But we have lots of experience with this. We have actions involving

the members of labor unions and stockholders and mass accidents—
everybody on the plane killed and so forth.
I don't think there is anything in this law that will create a new di-

mension to the problem.
Senator HART. Did we have your response—and I think not—to the

business of the crank suit, the opening of the flood of litigation?
Mr. SAX. NO2 I don't think I responded to that, Senator Hart.
In my own view, a crank by definition is somebody whose conduct is

not going to be affected by what you put into, a statute. Crank suits
will exist under this legislation if the Congress passes it. They exist
right now. People sue in the absence of legislation on frivolous cases.
I think you have already heard much of what I would say on this.
The bill in three or four different places puts the best constraints

that we know how to enact legislatively on crank or frivolous litiga-
tion. More importantly, though, the reliance principally is going to
be on the judges.
Judges do not issue injunctions for cranks. They just don't do it.

They are even reluctant to issue injunctions on many very meritorious
suits, and the good sense of the judiciary is the principal bulwark
against frivolous and harassing litigation.
I would only add one thing to that. It is important to understand

that most of these kinds of cases will succeed or fail on a claim for
preliminary injunctive relief; that is, these are not cases by and large
which go on for months and months of trial. They are cases to bring
a stop to something quite soon. It is at that early point, which ordi-
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narily comes on in a matter of a few days or at most a few weeks, that
the judge hears the case, in the first instance, and if he decides not to
issue an injunction at that point, that is essentially the end of the mat-
ter. So that unlike the damage cases where you can go to trial and
drag things out for years, sometimes to the great expense of the de-
fendent, that is not really a problem of any consequence in this par-
ticular area.

Senator HART. Mr. Bickwit.
Mr. BICKWIT. In response to Senator Hart's question whether the

defendant had to be worried about continuous suits by citizens, you
enunciated certain principles. I wonder if those principles would also
apply to shield the defendant from an action, say, by the Federal
Water Quality Administration after which citizens would hop on the
bandwagon and begin initiating their own suits Can he condense
those suits into one action or does he have to fight the two separate
actions?
Mr. SAX. It is very difficult to answer that in a general way. It is

certainly possible and appropriate in many cases for a public enforce-
ment agency and private citizens to join together where they have
common interests and are seeking the same goal, and there are cases
of this kind.
By and large if a public agency takes the initiative to try to get an

environmental job done, citizens would be more than happy to let
them carry the ball themselves and turn their own attention, if it is
needed, to other matters where public initiatives are not being taken.
As a practical matter some of this litigation seeks as relief simply an

order requiring a public agency to do its job, so that all the citizens
want is a court to tell an enforcement agency to go out and enforce
the law, at which point they fade into the background.
These are, in a sense, provocative suits. Once the agency is going,

ordinarily they don't, want to interfere with its work.
Mr. BICKWIT. But if the Water Quality Administration loses in

its suit and this bill provides a basis for a suit in which citizens might
be able to win wouldn't they follow the FWQA's loss with the initia-
tion of a suit
Mr. SAX. That could certainly happen. Again their ability to do

that would be dependent on whether the first lawsuit was treated as
having a binding effect on them, or whether the Government itself was
suing as a class action on the part of all the citizenry, which is the na-
ture of many governmental lawsuits.
I think we must understand there are instances in which a public

agency's action may not seek to enforce all the rights that may be as-
serted or to litigate all the issues that may need litigation. I don't mean
to confuse this. Let me give you a simple example.
You heard testimony about the problem we have had with AEC not

having exercised authority over thermal pollution. Now, the AEC may
institute or be a party to a proceeding in which the question is the
emission of radioactivity from a proposed plant.
They may litigate only that issue and may not have any jurisdic-

tion over the thermal pollution problem. Then, it would certainly be
appropriate and desirable for citizens to be able to come in and fill
that gap. That is in a sense what this bill is all about. It is an oppor-
tunity to add some leverage to this enforcement machinery, and let
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citizens come in and do some of the jobs that are not otherwise being
done.
Mr. BICKWIT. If an administrative agency promulgates certain

standards, I take it you feel that compliance with those standards in
and of itself would not be a defense to an action under this particular
bill.
Mr. SAX. It certainly would not be a defense.
Mr. BICKWIT. Could you elaborate on why you feel it should not be?
Mr. SAX. Yes. As I have already said, the problem to a substantial

extent is the failure of administrative agencies to act vigorously
enough. If you simply let them articulate standards and treat those
standards as the be-all and end-all, you are locked into their perspec-
tive about how much muscle they ought to employ. That is just the
perspective we are trying to get out of. That is the first point.
The second point is that we ought to view standards and criteria as

a floor and not a ceiling. That is to say we ought to use standards to
set the minimum below which no one ought to go. But there will be
many instances in which it will be appropriate to have higher stand-
ards, and we ought to leave the opportunity open to enforce higher
standards where they are needed, because if you have national ambient
standards for air, for example, they are inevitably going to be at the
lowest common denominator.
On the other hand, if the Congress were to say these are the stand-

ards we want to enforce and we are willing to pay the price in environ-
mental degradation of conduct which only. .meets those standards, we
don't want to go any higher because we want to promote some other
activity, if that is the law the Congress wants to make, the courts will
have to enforce that law.
I think rarely would it be wise to legislate that kind of a program,

but one could conceive of it.
Mr. BicKwrr. Do you feel any sympathy at all for the private en-

trepreneur who is constructing a plant and wants to build it so that
it complies with the law and takes a look at the standards which are
applicable and builds it so that those standards are complied with,
and then the next day has a citizen come in under this act and sue him
for unreasonable pollution?
Mr. SAX. As a lawyer, I don't think in terms of sympathy. I think

in terms of facts. If an entrepreneur is doing something which is either
for his own benefit, economically, or which he in the most sincere fash-
ion thinks is desirable, I don't condemn him for that. But my concern—
and it seems to me the focus of the concern of Congress—ought to be
on the protection of the public interest, and the activities of an in-
dividual .entreprenuer may, or may not, implement that. Whether or
not one feels sympathy for him, the question is whether his conduct is
consistent with the public interest. The situation today is one in which
we have given too little attention to the maintenance of environmental
quality for the benefit of the public at large.
The degree to which we have permitted the natural environment to

deteriorate in this country is just breathtaking. I don't like to talk
about alarms and survival, and so forth. but all one has to do is to
talk to the most hardheaded scientist to be convinced that we are in
a serious situation because we have treated the natural environment
as a free resource; that is, you go out and pour wastes into the air and
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the water and you don't pay anything, because no one owns it. Any
economist will tell you that all free resources tend to get extravagantly
used.
Put out a box of lollipops in a restaurant, and every child is going to

come up for a handful. We need an instrumentality to speak for the
public interest in those resources, to say they have a price, they have
a price in terms of public health in terms of amenities, they have a
price in terms of citizen dissatisfaction, they have a price in respect
to what Ramsey Clark talked about, the feeling of powerlessness. We
have got to give those interests an instrumentality for effectiveness,
and that is what the lawsuit is all about.
It gives to the citizen and to these previously free floating kinds of

resources which anybody could use, a forum in which to give them a
price, and that doesn't always mean a dollar price. But nobody ought
to be able to build a highway until, and unless, he can satisfy an in-
dependent arbiter that that highway meets all the standards of decent
environmental quality that the public of the United States is entitled
to.
The Congress keeps telling them that, there are lots of laws to that

effect, but all you have to do is to go out and see what they do. You
can see with your own eyes that we are not affecting agencies, because
the Congress cannot supervise adequately. The Congress can't exercise
oversight over every highway dispute, every dam project, every dredg-
ing permit. Who is going to do this?

Well, we are fortunate that we now have enough citizens in this coun-
try who are angry enough and concerned enough that they are prepared
to take on this tremendous burden, and we ought to facilitate it, and
this bill will help to do that. We ought to be thankful to these people
that they are willing to take on this kind of a burden.
Mr. BICKWIT. Can citizens express this concern through the com-

mon law doctrine of nuisance, and, if so, why exactly do we need this
bill to improve upon that concept?
Mr. SAX. The answer is by and large no, they can't express it

through the doctrine of nuisance, because the traditional law of public
nuisance can be enforced only by the State attorney general, and State
attorneys general have not done the job of enforcement. They are
busy with a lot of other things, they are under pressures to do a lot of
other things, they do not have the staff to do it.
So, the citizen is blocked, the attorney general is unwilling or too

busy or will only occasionally act, though we have some attorneys gen-
eral who are now very interested in doing this. That is one part of the
problem.
The second difficulty is there is no Federal common law of nuisance.

There is no Federal common law. So, within the Federal system we
don't even have the advantage that exists in the States, some body of
common law to which you can turn.
That suggests to me that there is even more need of a bill of this

kind in the Federal system than there is in the States, although the
need is considerable in both places.
Mr. BICKWIT. What about the doctrine of private nuisance?
Mr. SAX. Occasionally the doctrine of private nuisance would be

useful to you in an environmental case, but you must establish some
harm to yourself that goes beyond the harm to generality of the public.
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But, of course, with resources like the air mantle, in most cases. I
can't establish that I am harmed more directly than the general public.
So, again, this brings you back to the fortuity I talked about earlier.

If you happen to have a landowner and if he can bring himself within
the narrow traditional confines of private nuisance law, he may in
effect be able to bring a lawsuit which will protect not only himself but
the whole citizenry.
Sometimes that happens, sometimes it doesn't. You may have no

citizen who has any traditional private property right.
Mr. BICKWIT. If we are going beyond and behind the administra-

tive process in as many instances as seem to have been enumerated here,
is there the danger that this bill will just completely dismantle the
entire administrative process?
Mr. SAX. No it ought to be understood that these regulatory and

administrative agencies deal with thousands, tens of thousands, of
matters every year just inside the Federal system. Most of the time,
nobody objects to what they are doing. So at most a bill like this would
only give the opportunity for challenge in these cases where there is a,
serious problem, where citizens are upset about it, where they are will-
ing to mobilize the necessary resources, and go through the difficult
problem of litigation. We continue to have the regulatory process
operative for the rest of these things, and there is an interplay between
these two things. As long as the administrative process is working
reasonably satisfactory, litigation will be minimized. The worse a
given administrative agency gets, the more litigation there is. The more
the courts come down hard on them, the more likely it is that their
behavior will be affected.
So, the administrative process and the judicial review process it

seems to me fit together and complement each other, as I said about
Congress and the judicial process, rather than being exclusive or at
war with each other.
Senator HART. As I perhaps did at the outset, and I certainly should

have—to make sure, I will repeat it as we conclude—the thought and
the imagination that you have put into the development of this bill
is extraordinary. I hope we can repay it in part by persuading Congress
to adopt it.
Mr. SAX. I would feel more than amply rewarded if that were the

resolution. Thank you, Senator.
Senator HART. Thank you, Professor.
(The statement follows:)

STATEMENT OF JOSEPH L. SAX, PROFESSOR OF LAW, UNIVERSITY OF MICHIGAN

S. 3575 has its genesis in a bill drafted in 1968 for introduction in the
Michigan legislature. Introduced in April, 1969 as H.B. 3055, it has undergone
intensive scrutiny by citizens, state officials and members of the legislature, and
on April 21 of this year passed the Michigan House of Representatives by a vote
of 98-3. Prior to this vote, the House Committee on Conservation and Recreation
held three very widely attended hearings throughout the state. The bill has an
extraordinary degree of public support; it has also broad bipartisan support
in the legislature as well as from concerned state agencies, and the governor
on March 31 isused a strong statement in support of it.

S. 3575 is a version of the Michigan bill adapted to the requirements of federal
legislation, with a few differences of language. In its structure and purpose,
however, it is essentially identical.



42

The bill is designed to permit citizens to obtain judicial scrutiny of private
or public conduct which may have unreasonable adverse impact on the environ-
ment in land, air and water resources of the United States. It recognizes that
each person has a legally enforceable right to the protection, preservation and
enhancement of that environment from unreasonable impairment. It authorizes
the courts to take cognizance of claims that this right is being infringed—
making clear that traditional barriers such as lack of standing to sue and
jurisdiction may no longer be interposed against the citizen; and it empowers
the courts to grant declaratory and equitable relief so that unreasonable threats
to environmental quality may be decisively enjoined in a timely fashion. It is
thus truly an environmental protection bill, rather than an effort to impose penal
or punitive sanctions for damage which has already been done.
Why is a bill of this sort needed? Has not Congress already called for en-

vironmental protection in many laws such as the Air and Water Quality Acts,
the Federal Aid Highway Act, the Fish and Wildlife Coordination Act and the
new Environmental Policy Act? The answer to this question is two-fold.

First, it must be understood that the environmental provisions in existing
legislation are essentially directions to federal agencies. To the extent that
these directives are adequately taken into account by the agencies, all is well.
Too often, however, traditional approaches to dam, highway and canal building,
dredging, filling and timber cutting, continue despite legislative language calling
for new policies and new practices.
Examples, unfortunately, are legion. I need merely call to the committee's

attention the notorious events at Santa Barbara to make clear that all is not
well inside the federal bureaucracy. Former Secretary of the Interior Udall,
testifying afterwards, candidly described Santa Barbara as "a sort of con-
servation Bay of Pigs." It was not lack of citizen concern, but failures in the
public agencies which permittedsuch risks to be taken. A Santa Barbara official
recalled later that the problem "was discussed many times, but always Interior
Department and oil industry officials led us to believe we had nothing to fear.
They said they had perfected shutoff devices that were foolproof even in such
disasters as a ship running into the platform or an earthquake."
Later events at Santa Barbara demonstrated just how misplaced that con-

fidence was. The distressing part of the story, however, is not merely that those
who ought to have known better were wrong—but rather that every effort to
open such issues to inquiry was brushed aside or ridiculed because other more
powerful forces had already predetermined the leasing question.
When questions were raised about the proposal by concerned citizens, federal

officials responded publicly with a letter saying "we feel maximum provision has
been made for the local environment and that further delay in lease sale would
not be consistent with the national interest." Privately, though, an interagency
memorandum was circulated commenting that "the 'heat' has not ailed down but
we can keep trying to alleviate the fears of the people" and noting that pressures
were being applied by the oil companies whose equipment "costing millions of
dollars" was being held "in anticipation."
The eagerness of Interior Department officials to get the leasing over with

quickly and quietly was made clear in a memorandum written when it was
learned that another federal agency was considering holding public hearings at
Santa Barbara prior to the leasing. Here is the text of an Interior Department
memorandum circulated privately in response to that suggestion:
Discussion centered around "public interest" aspects in our offshore operations.

Outlined what we had done in Santa Barbara and how it appeared to conflict with
Corps public hearing . . . Of course, how they handled the public was their
business, but we did not have to participate . . . I pointed out that we had
chosen not to go the public hearing route . . . That we had tried to warn
the . . . District Engineer of the Corps what he faced and we preferred not to
stir the natives up any more than possible. [sic]
The reason for the eagerness of the Interior Department to go forward with

the leasing was made quite clear later, after the oil spill, when responsible
officials were called upon to testify about the decision. The former Secretary
of the Interior explained it all quite succinctly. The Bureau of the Budget was
"hungry for revenue" and "a Presidential decision had been made about getting
more money to help balance the national budget . . . Communications from the
budget bureau were indicating to us that we should have a maximum leasing
program."
No doubt these considerations were reason enough to persuade the Interior

Department. It is not the Secretary of the Interior's job to reexamine the
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President's suggestions. The question, however, is who was representing the

intrests of the citizens of Santa Barbara and of the general public who have

a stake in that environment? Not the oil companies; not the Interior Depart-
ment, which had other priorities; and not the Santa Barbara citizens themselves,

who never really had an opportunity or the means to participate in the decision

making process. They were merely bystanders, passive recipients of publicity-

release assurances that all was well.
I understand that very serious consideration was given to instituting a law-

suit to challenge the Santa Barbara leasing, but was rejected because the legal

tools for instituting citizen challenge litigation were lacking. This experience has

been duplicated in many instances.
When cases do get into court for a hearing, as sometimes happens, it is often

demonstrated how much some forum for inquiry into administrative practices

is needed. A few months ago, a federal judge in Denver issued an injunction

against the U.S. Forest Service in a case entitled Parker v. United States. There

citizens alleged that national forest land had been sold for commercial timber

harvesting which should have been reserved for inclusion in the national wilder-

ness system; or, at the least, that cutting should be enjoined until the President

and Congress had an opportunity to decide on the future of this area under the

Wilderness Act.
Government lawyers argued at length that the court should not inquire into

the merits of the case; they sought outright dismissal, and then submitted a

motion for summary judgment in favor of the Forest Service. When these were

denied and the case went to trial, they asserted that the Forest Service had

fully studied the area and had determined that it was inappropriate for inclu-

sion in the wilderness system.Their discretion, it was said, should not, and could

not, be submitted to judicial inquiry. They had the public interest at heart, and it

they must be assumed that they would implement it.
The judge was more skeptical. After hearing the testimony of all parties, he

found that the decision to harvest timber in the contested area—which decision

was challenged as inconsistent with national policy as stated in the Wilderness

Act—had been made before that Act was even signed into law. That in fact the

decision had been made some years earlier when the Forest Service built an

access road into the area, and that they seemed bound and determined to amor-

tize the investment in that road. In short, traditional practices had simply

moved along inexorably and unyieldingly, with hardly a glance in the direction

of the newly enacted federal Wilderness Act.
It is not a pretty story, but to a significant degree, this is the real story of the

administrative agency in practice.
National policies, fought out in the Congress and stated in legislation, do not

automatically get reflected in the daily activities of government agencies. Some-

one has to keep an eye on those who administer our precious resources, and some

means has to be provided to test the assertions so confidently made that the

public is being adequately protected. Plainly the Congress cannot do this job; it

cannot watch over every timber sale, every oil lease, each timber contract and

highway. It can from time to time conduct investigations and hold hearings which

affect conduct; and it can in some instances set out sharply defined standards in

legislation. But the job that is needed goes beyond this.
One of the best devices for providing needed serunity is the watchfulness of

the citizen, for it is he, in his own community, who will be victimized if ade-

quate precautions are not taken. As Chief Justice Burger noted in a very impor-

tant decision issued shortly before he came to the Supreme Court, "Consumers

are generally among the best vindicators of the public interest." If consumers are

to be allowed to vindicate the public interest, they must have a forum for so

doing, and no institution presently available in our system provides a better

opportunity for looking hard and carefully at dubius enterprises than the

courts.
If courts are now available, as the previously mentioned Parker case from

Colorado indicates, why is additional legislation needed? The problem is that

at present the law is very irregular; in some controversies a court may find a

legal basis for review, which is not present in other situations equally deserving;

of judicial inquiry. For example in the Parker case, the area in question ad-

joined a primitive area, thus bringing the Wilderness Act into operation; had

the same question, with equal merit, been raised at a distance from any primi-

tive area, an entirely different legal question would have been raised, and the

plaintiff might have had their complaint dismissed, as in fact occurred in just
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such a case recently in the federal district court in the western district of
Michigan, Gnadt v. Hardin.
There the judge said that the plaintiffs could prevail only if they established

"by clear and convincing proof" that "the action of the agency was in fact mali-
cious and illegal." The plaintiffs had challenged the Agriculture Department's
plans for land in the Ottawa National Forest and said that it was not an appro-
priate or reasonable implementation of the Multiple Use Act. In that law the
Congress set out only the broadest standards for accommodating authorized
uses of such land. Plainly if the demand for environmental protection is to be
made meaningful there must be some opportunity to inquire into agency action
beyond the question whether the agency has acted "maliciously." Indeed the
judge made clear that there were numerous aspects of the debated plan which
were dubious, including "the use of motors on lakes in an area such as this. . .
the use of what are called snowmobiles or any other mechanical devices" which
create serious environmental problems. Yet in the absence of legislation the
judge felt himself powerless to inquire into the reasonableness of the plan or to
investigate the consistency of the plan with congressional concern for the main-
tenance of environmental quality. It is precisely such decisions such as this,
delivered orally and attracting little attention, which illustrate the need for
legislation.
Because this is essentially the present status of the law, parties to environ-

mental litigation find themselves twisting and turning in order to put meritorious
cases into a posture where they can obtain some judicial attention. The result
is a most undesirable distortion of good legal practice. Perhaps the most notable
example of this problem arose in a pending case challenging the proposed Hudson
River Expressway in New York. The plaintiffs wished to challenge alleged
adverse environmental impacts from the proposed highway. But no existing law
permitted this challenge to be made directly. As a result, the court and the
lawyers involved became entangled in the question whether the structure on
which the highway was to be built should be called a dike. This question was
raised because an old—and virtually forgotten—law required express congres-
sional approval for the building of dikes in navigable waters. The parties argued
at length in both the district court and the court of appeals whether this struc-
ture was a dike, each citing technical dictionaries and the like.
Of course, nothing in the case really had to do with whether there was a dike.

It was a case about a project with potential adverse environmental effects. Yet
in the absence of law clearly permitting litigation over environmental issues,
the lawyers grasped for the only straw available—an obscure statute from
1899—and the court, no doubt concerned about the real issue in the case, seized
upon this reed. It is outrageous that litigation should be distorted from its
genuine purposes, and that the fate of so important an issue as the environment
should be dependent upon fortuities of this kind.
During the past several years, I have talked with dozens of lawyers who had

been asked to investigate potential environmental litigation, and very frequently
the soundness of the proposed suit, as a legal matter, turned upon some such
quirk as whether a dike was involved. Sometimes a meritorius suit is abandoned
because no statutory "hook" can be found; more often a case is twisted away
from its real merits so that some legal standard can be tested. Unless and until
clarifying legislation such as S. 3575 can be enacted, we are going to be making
bad law, and inconsistent law, and imposing unreasonably upon the courts and
the legal system. This must not be allowed to prevail.
The new National Environmental Policy Act is a helpful step in the right

direction, but it is only a step. That law neither makes clear the right of citizens
to sue, nor does it clearly go beyond authorizing courts to enforce formal require-
ments for study and reporting. The need is for a law which plainly permits
inquiry into the question whether a proposal, however much it has been studied,
unreasonably threatens environmental quality; and which authorizes judicial
action if such a threat is, upon an examination of the merits of the dispute,
shown to exist.
Two questions which are always asked about legislation such as S. 3575 are

whether judicial intervention in these cases will have the effect of usurping
legislative decisions, and whether courts are competent to examine the technical
questions which seem to be involved in environmental disputes.
As to the first question, the answer is decidely not; indeed, the principal

purpose of this legislation is to make available a forum in which to assure thatsettled congressional policies are implemented and not obscured or quietly



45

ignored by the actions of public or private enterprises. For example, the Fed-
eral Aid Highway Act declares a national policy that "special effort should be
made to preserve . . . public park and recreation lands, wildlife and waterfowl
refuges, and historic sites." It prohibits the use of such lands for highways
programs unless, among other things, "there is no feasible and prudent alter-
native to the use of such land."

S. 3575 simply makes it possible to raise and examine the question whether
such congressional mandates are being effectuated. Indeed it makes it possible
to ask whether the highway building agencies are usurping or ignoring con-
gressional policy. In light of the examples I have already noted, I think it clear
that questions of this sort very much need to be raised. Moreover, S. 3575 em-
braces the sort of environmental protection policy now found in scattered fashion
in various federal laws, and makes it generally applicable to activities affecting
interstate commerce.
The bill provides a needed opportunity to examine and give specific content

to broad legislative policy determinations, filling a gap between the legislative
statement of policies and unbridled administrative decisions about how those
policies should be implemented. At the present time many Jaws state in only
the most general terms that an appropriate balance should be struck between
highways and parks, timber harvesting and recreation, fish and wildlife protec-
tion and development. Unless we are simply to accept on blind faith the judg-
ments of agencies such as the Corps of Engineers or the Forest Service, a
medium must be provided for putting forward and resolving disputed questions
about the proper balance to be struck.

It is important to understand, in this respect, that the ambit of judicial in-
quiry is closely tied to the readiness and ability of the Congress to articulate
detailed and specific environmental standards. To the extent that legislative
standards are available to give specific guidance on environmental matters—thus
closing the gap between congressional policy and implementation—the need for,
and scope of, judicial involvement will be proportionately reduced. For example,
were it deemed appropriate to legislate that park land should never be taken for
a highway, or that no oil drilling should be permitted off the California coast,
litigation would, of course, diminish to the disappearing point over those
questions.
I have given these rather extreme examples to suggest how wide of the mark

it is to suggest that environmental litigation is striving toward a usurpation of
legislative policy. The examples suggest two other points. The first is the very
great difficulty, in many areas, of legislating precise standards. If we are to
be realistic, we must recognize that many questions of implementation will
continue to arise, and detailed inquiry into the specifics of many project pro-
posals will be required if the principle of the right of the public to environ-
mental quality is ever to be more than a rhetorical statement.
It is also important to recognize that we are still at rather an early stage-of

development in dealing with the environment. We are very far from knowing
what all the problems are that will arise, let alone knowing in detailed fashion
how to cope with them in terms of setting precise legislative standards. To open
the door to some elucidating litigation is itself to aid the legislative process as
it attempts to grapple with these issues. It permits us to get some detailed case
studies of problems, upon which to begin working out more general standards
which can be imported into legislation. Thus the judicial and legislative proc-
esses, rather than being viewed as inconsistent or varying approaches, should
be understood as fully compatible and mutually beneficial.

Finally, on this point, I should like to make clear my own view that environ-
mental litigation should not in general be raised to a constitutional level. Con-
stitutional amendment is not needed to recognize environmental rights, and it
seems to me unwise to leave the final word on environmental policy in the
judiciary. While I think it most important to permit a vigorous blossoming of
judicial activity in this area, I feel strongly that—except in the most excep-
tional instances—the legislative process remain the ultimate authority.
I turn now to the question of judicial competence to deal with environmental

disputes. This is the issue that is usually raised by asking a question such as
"How do you expect a judge to be able to decide how to build an oil pipeline
in Alaska?" I must say bluntly—as one who has studied in detail a great many
environmental cases—that this question is just a red herring. Of course a judge
is no more qualified to build an oil pipeline or a power plant than he is to run
a railroad, take out tonsils or invent a lightbulb. Yet judges can, and do, decide

47-676 70-4
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fraud malpractice and railroad accident cases—each of which may involve ex-
ceedingly complex questions. For the job of courts is to hear and evaluate the

testimony of those who are technical experts, not to do their job for them.

A judge is perfectly competent to hear evidence on damage, on alternative solu-

tions and on the asserted need for various facilities. A plaintiff in an environ-

mental case, as in any other, who fails to define and clarify the issue on which

he wants a decision within the ability of a judge to decide, or who fails to carry

the burden of his proof, will simply not prevail on his claim.
In addition, far more often than is assumed by those unfamiliar with these

cases, the real issue is not some esoteric matter of engineering or biology. It is,

rather, the reasonableness of a determination to subordinate one interest to

another. For example, if I may return to the Parker case which I mentioned

earlier, a central issue as it developed in that case was why the Forest Service

seemed so insistent that the particular tract under dispute there be subjected

to timber harvesting immediately, before the studies and recommendations on

wilderness additions in that area were completed. Judge Doyle said during the

trial, "Where is the compelling public interest in selling the timber? That's what

I'd like to know." A perfectly sensible question for a judge to ask, and one that

was determinative in the case. Careful study of environmental litigation reveals

how often it is precisely such questions which the courts are truly called upon

to ask; and how competent they are to obtain comprehensible answers upon

which decisions may be based.
It is with such examples in mind that I, in talking about legislation like

S. 3575, always emphasize what I call the common law approach to environmental

litigation. That is the need to have courts available to examine the reasonable-

ness of conduct in respect to environmental damage. No one balks when courts

inquire into reasonableness with regard to the enormous number of diverse issues,

from auto accidents to fraud and unfair business practices, with which courts

deal every day; yet somehow the notion has gotten abroad that when environ-

mental damage is in dispute, these well developed techniques for fact finding and

decision making disappear.
For example, I would call your attention to a most instructive case decided

a few years ago in New Jersey, entitled Texas Eastern Transmission Company

v. Wildlife Preserves, Inc. There the court had before it a dispute over the loca-

tion of a gas transmission line. The question was where, and how to locate the

pipeline so as to to minimize environmental damage. The court took testimony

from many experts on this issue, heard various alternative proposals, and ulti-
mately worked out a compromise with particular protective techniques that had

been suggested during the trial. Of course that judge did not know anything

about the pipeline business, but he was an expert at decision making, and in this

typical sort of environmental case he was able to resolve disputed facts and to

bring out into the open other critical facts which had not been put forward in

earlier negotiations among the parties. The trial transcript of this case should

be required reading for all those who so confidently continue to repeat popular

unexamined assumptions about the limits of judicial competence.
Another spectre which is routinely promoted in opposition to legislation such

as this is the fear that it portends the dismantling or obstruction of the adminis-

trative process and of the work of regulatory agencies. This fear is unwarranted

First, I call to your attention that the bill explicity notes that it is supple-

mentary to the administrative process, and authorizes judicial remand to ad-

ministrative proceedings where they are available. The bill contemplates that
existing administrative procedures will go forward and that courts will in no

respect displace those procedures. Indeed, it anticipates that administrative
agencies will operate to protect the environmental interests recognized by the
bill, so that the need for litigation will be diminished. It does, of course, au-
thorize the granting of temporarily injunctive relief to prevent disregard of the
interests protected in law by action that may create irreparable injury. And it
retains the opportunity for judicial action if administrative agencies do not
fulfill responsibilities (or if there is no regulatory proceedng available). This
authority is necessary, obviously, unless we are to return to the old system
wherein administrative or private action is, as a practical matter, beyond chal-
lenge or review.

It is true that an agency may have to defend itself beyond asserting that it
has not been capricious or arbitrary; it will be subject to the challenge that it
has not reasonably made provision for environmental protection, or that it has
failed to implement an available feasible and prudent alternative course of action.
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Yet this is exactly what a number of laws, such as the Federal Aid Highway Act
mentioned earlier, now require. This bill will do no more than convert that
congressional aspiration into an enforceable reality, and make it applicable in
an even-handed fashion across the spectrum of environmental problems.
Next I come to the issue of delay. Again this is a routine canard; judicial

action means interminable delay. And again I must call facts to attention. When
courts are willing to hear cases on the merits, a decision can very frequently
be obtained quite expeditiously, particularly on the question of preliminary
injunctive relief, which is often the essential issue in environmental litigation.
The Wildlife Preserves case was tried in less than a week; the Parker case was
tried in three and a half days; the Hudson River Expressway case, mired down
in issues like "what is a dike", went on for several weeks. In fact, the judicial
process—if it can turn away from interminable technical bickering over issues
like standing to sue ( of which government lawyers are so fond ) —can be quite
expeditious. The notorious cases of interminable delay are principally cases
pending before regulatory agencies. The famous Scenic Hudson case, for example,
has been pending for years before the Federal Power Commission, not the courts.
It is generally courts which refuse to come to grips with the merits of the dispute,
continually remanding for further study and more administrative hearings,
which produce unwanted and unneeded delay.
As to delay, finally, it must be said that any system which is concerned about

protecting the rights of the public and in ascertaining facts, necessarily inter-
poses some delay. Of course the most expeditious system is one in which some
all powerful and unchallengeable czar declares what shall be and what shall not
be. Plainly this is a kind of efficiency which none of us wants.
It must be understood that to create the opportunity for judicial inquiry does

not mean that every dredging permit and every industrial site issue or highway
location will come to court. A principal purpose of having the opportunity for
recourse to the courts is to affect behavior in order to avoid litigation. In environ-
mental matters, as in contract disputes, knowledge by the parties involved that
serious controversies can be taken to court is itself a prod to reasonableness.
One major reason we now have such a backlog of controversy and public dis-
satisfaction is that far too many agencies have acted on the arrogant and com-
placent assumption that whatever they did, and however unsatisfactory it might
be, their decison was unchallengeable.
Another mistaken notion is that every trivial dispute will be taken to court

and that important projects will be tied up interminably without regard to their
merits. Those who assert this have obviously had little experience with the
federal judiciary. Judges are neither knaves, fools nor patsies. They are far
from eager to run around granting injunctions, and reluctant indeed to grant
injunctions against projects in which many millions of dollars are involved, or
in which there is an important public interest. And it is most important to
remember that nothing gets tied up unless and until a judge can be persuaded
to grant injunctive relief—a task which, I can assure you, is not easily
accomplished.
The striking environmental cases about which one reads in the newspapers,

in which such relief has been granted, are by no means a measure of the expan-
sive liberality of the judiciary. Rather, lamentably, they are a measure of the
degree to which our agencies have been proven, by hard evidence, to have ignored
the mandates which Congress has imposed upon them, and of their often flagrant
insensitivity to the environmental concerns which they so piously purport to
have at heart. What has happened thus far in environmental litigation is nothing
so much as it is a demonstration of the need for legislation like S. 3575.
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Senator HART. The committee adjourns to resume Thursday morning
in room 5110 at 10:30 a.m.
(Whereupon, at 12:15 p.m., the hearing was recessed, to reconvene

at 10:30 a.m., Thursday, May 14, 1970.)



ENVIRONMENTAL PROTECTION ACT OF 1970

THURSDAY, MAY 14, 1970

U. S . SENATE,
COMMTITEE ON COMMERCE,

SUBCOMMITTEE ON ENERGY,
NATURAL RESOURCES AND THE ENVIRONMENT,

ashington,D.C.
The subcommittee met, pursuant to notice, at 10:30 a.m., in room

5110, New Senate Office Building, Hon. Philip A. Hart, (chairman
of the subcommittee) presiding.
Present: Senator Hart.
Senator HART. The committee will be in order.
Our first witness is a friend, a constituent, as well as an expert in the

field. I am delighted to welcome the cochairman of the Conservation
Committee of the Michigan House of Representatives, the Honorable
Thomas Anderson.
Tom, good morning.

STATEMENT OF HON. THOMAS J. ANDERSON, STATE REPRESENTA-
TIVE, MICHIGAN STATE LEGISLATURE

Mr. ANDERSON. Thank you, Mr. Chairman.
Senator HART. Let me indicate for the day that the statements that

nave been prepared will be printed in the record in full.
Mr. ANDERSON. For the record, my name is Thomas J. Anderson,

and I am cochairman of the Conservation Committee of the Michigan
House of Representatives, and the sponsor of Michigan House Bill
3055. I am honored at the invitation to address your committee and
wish to testify upon the need for a Federal statute such as S. 3575,
and upon the experience gained by the Michigan Legislature with
similar legislation.
The need for citizen involvement in the area of environmental

quality has been only recently widely recognized by the public.
Although for years the general public was apathetic about the prob-
lems of pollution and environmental degradation, and tended to accept
as necessary to progress much that served to deteriorate the elements
of the environment, there were groups of citizens in all States, and
all walks of life, who worked diligently toward the goal of wide
public concern. Among these groups were the professional ecologists,
and the environmentalists, who, by reason of training and back-
ground and daily work, could see the dangers facing the whole race
of man. House bill 3055 was written by such a man, Dr. Joseph Sax.
I will not presume to explain the problems of population growth,

nor of the effluent of our affluent society, nor even of the growing rate
(49)
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at which, per capita, Americans toss materials into the environment.
I am certain, Mr. Chairman, that your committee has much knowledge
of these factors and the awesome predictions of horror if trends of
effluence and nonconcern are not shifted dramatically. I am not a
pessimist, but rather a firm optimist, and a strong believer in the ability
of our society to meet challenges. Here is a challenge of importance—
the challenge to meet the, combination of moderate population growth
and of our rate of throwaway with an ultimate goal of a balanced use
of the ingredients of the environment, while maintaining a high stand-
ard of life and the opportunity for enjoyment of the wonders of nature
for the people.
In March 1969, Mr. Chairman, I introduced House bill 3055, to the

Michigan legislature. It was carefully researched and written, as I
said before, by Dr. Joseph Sax, of the University of Michigan, and
allowed, as does S. 3575, citizen involvement in the fight for environ-
mental protection, by the presentation of prima facie evidence, to a
court of record, of environmental impairment, existing or possible,
for the purpose of seeking injunctive or equitable relief in behalf of
the people. A polluter would then have the burden of showing he had
no feasible and prudent alternative to his action, whereupon the court
could react.

Adequate provision was made for court appointment of technical
experts, or for the court's remanding the matter to a controlling agency
of the State having jurisdiction in the region of the subject matter,
and for ultimate relief or dismissal of the complaint. I have submitted
copies of the bill, as originally introduced, by mail, and as ultimately
passed by the House on April 21, 1970. The bill now rests with the
Senate Conservation Committee in the legislature, and is being at
this moment reviewed by the committee.
I might add, parenthetically, on Tuesday of this week, the Mich-

gan Senate Conservation Committee conducted a public hearing which
was well attended in the city of Lansing and took testimony from, I
think 50 or 60 people, none of whom, unfortunately, expressed opposi-
tion to the bill, so that the opposition is, as I will indicate later, much
underground.
From the outset the bill has been popular in Michigan. I very care-

fully shepherded the bill during 1969, after its introduction, calling its
provisions to the attention of those groups in Michigan I felt were
most in tune with environmental concerns. During this phase, I had
the strong support of the West Michigan Environmental Council. a
group representing more than 50 concerned organizations, and which
had assisted in the action which led to the original draft of the bill.
Late in 1969, as then chairman of the House Conservation and Rec.

reation Committee, I scheduled a series of hearings on the bill, at
selected locations in the State, at the Capitol Building, Lansing, and
the cities of Grand Rapids, Warren, and Kalamazoo. These hearings
were heavily attended and it was clear that wide public awareness of
the bill's potential was now fact. More than 700 persons, for example,
attended the Lansing hearing, and over 400 the Grand Rapids hear-
ing, during a heavy snowstorm. Only token opposition was voiced at
any hearing, this by a utility, an auto firm, and a sod farmer. However,
several personal contacts—and this is the point I would like to make
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very carefully and very clearly—were made to me during the past
several months by representatives of several major industries, indoor
pest control firms, chambers of commerce, and manufacturers associa,.
tions, expressing concerns about the bill.
To date, more than 500 separate organizations and citizen groups,

including high school and college groups, have expressed enthusiastic
support of the bill's provisions, and, in addition, I have received more
than 8,000 letters, contacts and signatures urging passage without
weakening amendments.
The opposition I mention has been behind the scene, in the main, or

couched in guarded terms as indicated by the chamber of commerce
bulletin which I submitted by mail to the committee earlier.
industry and commerce fear the bill. There is a fear of proliferation

of lawsuits, of harassment, of possible court antagonism, particularly
from judges up for election, or otherwise motivated against industry.
We have argued against the fears, calling in witness the traditional
court discretion against frivolous or trivial matters. There is also a,
fear of suit, although an industry might be within the limits of tech-
nological accomplishment. We have argued against this concern by
citing the bill's provisions for the defendant's showing he has no
feasible and prudent alternative, and that his product or proposal is in
the public interest.
The substitute bill, which I submitted this morning, indicates

the form of the bill that passed the Michigan House, represents an
honest attempt to word carefully and handle all honest concerns and
fears, without crippling the opportunity for meaningful citizen
involvement.

Parenthetically, I would like to say I met 12 or 14 times with groups
of industries, representatives from various industrial concerns, and
I told them at all points of our development of this bill that, if they had
an honest concern, one that was genuine, we would try to protect them
in the bill from frivolity and harrassment.
We did make several adjustments to the bill to eliminate honest con-

cerns, but we have been careful at all stages not to adjust the bill
so as to weaken the chance for citizen involvement in direct process
action-taking. We have been successful heretofore in keeping the bill
strong in that regard.
Even so, Mr. Chairman, industry and commerce have been at work

to emasculate the bill. During house debate, an attempt was made
to provide mitigating words

' 
such as "unreasonable"—pollution, im-

pairment, or destruction of the environment—and at one point the
minority party was prevailed upon by opponents to take a caucus poqi-
tion to water down the bill. Had not three members of the minority dis-
regarded caucus position and voted with the majority party to sustain
the bill's veracity, it would have gone over to the senate a weaker
bill.
Opposition is now mounting in our senate. I understand from sev-

eral senators that many contacts have been made for crippling amend-
ments, and there is talk at this moment again of the majority party in
the senate—which has the minority of the house—taking a caucus
position to support the bill after reducing its potential as an effective
deterrent to impairment of the environment.
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Mr. Chairman, your bill has the same features as House bill 3055,
and I believe it will draw comparable public support, and comparable
industrial opposition, during the bill's passage through the Congress.
I would urge that caution be taken to prevent emasculation. Our ex-
perience has been very clear. The opposition is not open and above
board.
At Tuesday night's hearing, not one person spoke against the bill.

The opposition is buttonhole type in the corridors of the Capitol Build-
ing, and I feel certain from our experience that it will be that kind of
opposition that will be manifested against this bill.
I would urge also, Mr. Chairman, since I know you are well aware

of the benefit of wide public acceptance of a concept, I would encourage
that careful plans be laid to encourage wide citizen expression of in-
terest in this bill.
Only if a demonstrative public outcry is heard will opposition

forces look more carefully at your bill and cease automatic opposi-
tion. I think this is very significant. The opposition can be expected
to back away only if there is a loud public demand for the bill.
I believe that if industry will look more carefully they will find

it, as we have, a useful potential tool and not a vehicle to fear out of
hand.
Mr. Chairman, I commend you for your bill and would suggest,

that you have here a major conservation vehicle, which should be nur-
tured carefully in the public interest.
That is the end of my prepared statement. I would be very pleased to

answer any questions concerning our experience or the detail features
of the Michigan bill.
I understand that your bill was written in large part by the same

gentleman who drafted our bill, so there are several similarities.
Senator HART. I was going to say, Mr. Anderson, that we are really

responding to your leadership and to Professor Sax, when we intro-
duced this bill. I am delighted to have you explain the progress made
thus far in the Michigan Legislature on your bill. I think you described
accurately the forces that will be at work here in the Congress, both
in support of and in opposition to the bill.
I do want to acknowledge that we are following you and Professor

Sax in this effort.
Do you have any prediction as to what will happen in the Michigan

Senate on the bill?
Mr. ANDERSON. Yes, Mr. Chairman.
I believe that we will pass a bill in the Michigan Senate. The in-

dication is clear. As a result of some cooperation we had with the execu-
tive office. The Governor's office put the legal adviser to the Governor
with us and we went to meet with Dr. Sax after the bill was introduced,
and had had its first series of hearings. The chamber of commerce had
expressed such wide concern and several industries had expressed
concern as the document from the chamber of commerce will indicate,
there were some 20 or 30 points of concern some of which had some
validity and could be repaired by correcting the language in the bill,
but some of which we objected to very strenuously.
Joseph Thibodeau, who is the Governor's legal adviser and I, Sena-

tor Rockwell, who is head of the Senate Conservation Committee,
and my cochairman, Mr. Goemdere, visited Washington and met with
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Dr. Sax and went through the proposed language of a rewrite. The
substitute that we passed is with one or two minor language exceptions,
the agreement we came to in Dr. Sax' office, so that we have a bill now
that has wide acceptance in the front office—in the Governor's office—
and also in the Senate.
It is still feared by many industries. Two of the automobile com-

panies have told me that they don't intend to oppose the bill, that
they think they can live with it. One of the automobile companies has
taken the stand that they would as soon not have the bill because they
say in every block somebody doesn't like them, or bought a car they
didn't like, so they will be in to sue.
But I think we have the bill in a shape that it will pass the Senate.

Our problem will be in keeping it in the strongest form as possible,
and then of course, if it is weakened in the Senate, to try to restore
its strength in conference. But I believe we are going to pass a bill,
Mr. Chairman.
Senator HART. You have indicated that much of the opposition

centers on the claim that nuts will sue and we will be badgered to death
and so on.
Would it be possible for an individual to sue every automobile

owner in this country to stop using his car in order to protect or to
reduce air pollution?
Mr. ANDERSON. Under the terms of your bill, it wouldn't be possible,

nor would it be possible under the.terms of the Michigan House bill.
In the first place, in the Michigan House bill, the suit would be

brought in circuit court, and the judge would have to determine the
reasonableness of the suit. The courts traditionally guard against al-
lowing into action frivolous matters or matters that don't have strong
bearing, matters of, say, frivolity.
It would appear to me that a suit of such type could not be enjoyed

and would not be entertained.
This is one of the questions raised by some of the opponents, how-

ever; that somebody might sue all industries, or sue all cities, or sue
all automobile owners, or even sue everybody who has a fireplace and
so forth.
Of course, the courts have indicated over many years and by legal

tradition that this just doesn't happen.
Senator HART. Would it be fair to say that while the word "reason-

able" or "reasonableness" is not in the Michigan bill, that pollution of
a minimal nature such as one car's exhaust is not intended to give a
cause of action in the bill?
Mr. ANDERSON. That is correct. It is not intended to. The reason I

objected to insertion of the word "unreasonable" in our bill was because
of the fact I believe strongly—although I am not an attorney—I believe
strongly in good information that indicates that the term reasonable"
is implicit in the law as it now stands and that the courts make deter-
minations in all instances based on prudence and reasonability and so
forth. It has been my stand that, to insert the word "unreasonable"
as a modifier of pollution into the bill would give an additional cop out
for defense attorneys or weaken, perhaps—let me restate that, to
strengthen the opportunity for defense against a pollution charge.
What we wanted to do in this bill is to make it as tough as possible,

to defend against a pollution charge within the bounds of reason. We



34

want to make it possible here, Mr. Chairman, for a citizen to bring suit
in an honest case where there is impairment in the environment and
then we want the defendant, if you will, to be able—and your bill has
the same provision—to make the defendant have a tough time
defending himself.
In other words

' 
he just can't come in and say, "Look, I am doing the

best I can." He has to come in with some definite proof that he is not
polluting, or there is some technological limitation on his further
improvement, or there is no feasible or prudent alternative.
We don't want to make it easy to defend, but at the same time we

don't want to make it impossible to defend. We think that insertion of
the word "unreasonable" would provide an additional avenue of
defense that we do not want.
Senator HART. And that there is available to the defense the claim

of reasonableness given the limitations of technology or the minimal
damage to the environment, is that correct?
Mr. ANDERSON. That is correct, Mr. Chairman. S. 3575, as well as the

Michigan bill, both provide the man with the opportunity of showing
that he has no feasible and prudent alternative, and we think the
court's traditional reliance upon the reasonableness of a charge or the
reasonableness of a defense, and the fact that a man can show that he
has no alternative that is feasible or prudent, a technological avenue is
not available to him, would make it possible for him, if he had an
honest defense, to so defend.
Senator HART. SO, in a sense, as you read the bill, the inclusion of

"unreasonable" would almost be redundant.
Mr. ANDERSON. I believe SO Strongly.
Senator HART. Have you given any though to this possibility, sup-

pose the Federal Goverment has approved a standard, has anyone
given any thought to the question whether under this bill or yours in
the State legislature, the compliance with the Federal standard would
be a defense?
Mr. ANDERSON. That has been discussed many times, Mr. Chairman.

It has been suggested, for example, by the chamber of commerce, the
Michigan State Chamber of Commerce and many industries with whom
I have talked, that some words be put in here to the effect that—and
this will probably be a suggestion in the case of the Federal bill that
you have introduced—if the man is meeting the established standards
from the regulatory agency, that he was not subject to suit.
We have strongly opposed insertion of such language. I don't mean

to cast aspersions, but it is customary in the American system of de-
mocracy, if you want to appoint a commission to review or to control
railroads, you usually find a man with vast experience in railroading
so that he will be knowledgeable on the subject of control.
In so stating this, I don't cast aspersions on a railroad commission

or anything else. I use it only as a hypothetical example.
It is conceivable that the reguatory commission having to do with

water pollution or air pollution or land pollution, whatever, the public
health commission, or something, could be staffed largely from the
industry being regulated and thus have an excessive sympathy, and
rightly so, for the industries they are regulating.
They have an awareness of the industries' problems and perhaps

could even be a little too close to the forest so they couldn't see the in-
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dividual trees. In so doing, they might see a standard that wasn't as
tough or as restrictive as it ought to be in the eyes of the public.

It is my opinion, and the opinion of the persons who drafted the
bill and the sponsors of this bill, that the fact that some of the agencies
might have been a little overly lenient in establishing standards that
should be subject to challenge.
So, I would think if you put some standards in there saying that

a man cannot be sued if he meets those standards, that you have limited
the ability of the citizen to bring action. I would hope that it would
not. be done.
Senator HART. If an individual did meet the standards and the

standards were inadequate, I wonder if it would be possible for the
inividual who complains to go after the standard setter rather than
the fellow who complied with the standard?
Mr. ANDERSON. gr. Chairman, I think that is one of the prime fea-

tures of the bill. The ci1,-izen who feels aggrieved in the name of hu-
manity or the environment, or whatever, can bring action, not only
against the man putting the stuff into the water, but against the man
who is setting the standard.
He can bring action against the controlling agency if he feels the

standards are not sufficiently rigid.
Now, the agency can then show as a defense that their standards

are set on the basis of prudence and feasibility, that there are certain
technical limitations, and then the court will make a determination
whether the standards were, in fact, adequate.
Senator IlAirr. I am sure industry voices have raised this point. If

compliance with the standards would not be a defense how would an
industry that wants to construct a new plant protect itself? Is there any
mechanism?
Mr. ANDERSON. It is my opinion, Mr. Chairman, that this is one of

the primary advantages of the bill. Many people look at your bill or
the Michigan bill or the Colorado bill, or any of these seven others
that have been introduced throughout the country, as a way to allow
citizens involvement in seeking out and stopping pollution. But I look
at this as having an excellent secondary advantage, and that is that it
is an excellent way also for citizen involvement in the business of
stoPping potential impairment of the environment.
If a powerplant, for example, were going to be located on a river

in a. location that might be deleterious or extremely damaging to the
environment, for example, on pike spawning marsh—a pike marsh as
one looks at it is a rather messy looking place as we human beings look
at things, so the marshes are not particular—attractive to look at. and
don't. seem to have on the surface any particular benefit—but as
environmentalists know and ecologists know, marshes have specific
and particular benefits and advantages in the life chain of many species.
So, if a plant were going to be located in the pike spawning marshes

such as at Houghton Lake in Michigan, which can be greatly damaging
to the environment, there perhaps ought to be a better location for
that plant.

Citizens could, under this bill, bring action saying that that plant
should not be located in a place that will impair the environment in an
unreasonable or unnecessary amount and not in keeping with the bal-
ance between the environment and man's progress.
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So, I think very definitely there is a chance that industry, in re-
sponse to your question, might sometimes find trouble in locating
plants where they would freely locate them otherwise, because this will
give citizens an avenue of expression of opposition that is difficult to
reach now.
Your bill will be supplementary to existing law. Our Michigan bill

is supplementary to existing law and does not in any sense suplant
existing law, but it makes an easier avenue by which people might
enter into aclion ; sets up an established procedure whereby they can
proceed with an action.
If a man were going to build a plant in the wrong place as you

have indicated, he would have to demonstrate that where he wants
to put that plant is the best place to put it.

Senator HART. But in the situation where the location of that plant
would comply with the standards that have been issued, the industry
that plans to construct at that location would have to insure it is not
alone that it was meeting the standards that have been promulgated,
but that it was a site, a location, and a type of construction that would
not be subject to a citizen's suit under this bill.
The mere fact that it met the standards would not of itself be a

defense; it would have to anticipate an additional standard being
voiced by the individuals through the courts, is that right ?
Mr. ANDERSON. I would think so, Mr. Chairman, that that is correct,

although this could be overstated, I believe, and is being overstated
by some industries at the present time.
If I can be permitted a philosophical comment, a very brief one,

I think that too long we have used as one of the prime determinants
for making decisions of where to locate a plant, or what product
to put out, or how to do something or how to get rid of our waste,
the amount of cost to the stockholders.
I think that we have to reach the position in our society where the

first thing we should do is ask what will our action do to the environ-
ment, what will our action do to the ecology of the area in which
we propose to do something.
I think that that has to be a primary consideration in advance of

the dollar value to the stockholder. I think if a man wants to build a
plant, he not only has to look at the problem of what will be the
emission standards be, so he can build his plant without damaging the
environment anymore than it is technologically possible

' 
but, also, he

will have to build that plant in the area that will do the least damage
to the surrounding community and to the environment of the region.
So, I think those are considerations that have to be looked into at

some point in our society, and relatively soon, because we are rapidly
running out of time in this business of environment, as you so well
know and have so aptly stated. But I think that has to be a primary
consideration.
A bill such as this, such as S. 3575, will encourage builders and de-

velopers and industrialists to make sure that one of the considerations
that they have in a plant location plan, and a plant standards plan,
will be the effect of that plant on the environment, and that will be
considered as one of the major considerations along with how much
it is going to cost to make the product or how much it is going to make
for the stockholders.



57

Senator HART. Again, I express the appreciation for all people who
will be benefitted by the leadership you have given in this area.
Mr. ANDERSON. Thank you, Mr. Chairman.
Senator HART. Next we will have testimony from the Honorable

Richard Lamm, a member of the Colorado House of Representatives.

STATEMENT OF HON. RICHARD LAMM, STATE REPRESENTATIVE
IN THE HOUSE OF REPRESENTATIVES, STATE OF COLORADO

Mr. LAMM. Mr. Chairman, I have prepared a written statement
which I will certainly introduce into the record, but I might, if I
might, speak extemporaneously about some of the problems I see in this
area of legislation.
I introduced a similar bill, again under the inspiration and thinking

of Professor Sax, in the Colorado Legislature. For your information
Nye are now adjourned, the bill not having been reported out of the
committee.
I have another perspective in the fact that I have done some en-

vironmental litigation in my law practice. I thus have seen both as an
attorney and as a legislator some of the needs that we have for this type
of legislation.
I would first of all like to direct myself to the question, and it is a

(rood one that you asked about crank litigation, because I think that
is probably the key, one of the things that was brought up in the
Colorado Legislature, it obviously has been brought up many times to
you.
In the Colorado Legislature we had some 1,450 bills introduced last

session of which only a couple hundred passed. Some of these bills were
iconsidered crank legislation. But yet n a couple years much of this

crank legislation.will in effect become tomorrow's perfected legislation.
Almost like new ideas.
I think Will Durant, looking in lessons of history, said 99 out of a

hundred new ideas that come along are bad ideas; yet, we pay the social
price of the 99 bad ideas for the advantage that we get in the one new
idea.
I would say that a great many lawyers thought Brown v. Board of

Education was crank litigation when it began.
We have to view the weighing of social benefit with the social cost.

We have to accept a certain amount of bad lawsuits, and there will be
spurious lawsuits, for the social benefit that legislation like this ob-
viously will bring to an ever-increasingly polluted society. It is almost
like bad debt losses in a department store. If in effect you are not
getting any bad debt loss, you don't have adequate enough credit policy.
I believe the same thing holds true in litigation. You have to expect

to pay a certain price for the good that social mechanism does. I think
it is particularly important in the field of environment and pollution,
because I am very upset as a legislator, I suppose as a human being,
with the inadequacy of some of our problem-solving mechanisms.
I believe we don't have the adequate problem-solving mechanisms

really to save man from some serious problems. In effect, Colorado is in
a way a little microcosm of some of the problems we have had.
We have had, for instance, the Army telling us that there was no

problem with deep-well waste disposal near Denver, and it took an
independent review by an independent geologist or a private citizen to
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show that there was a direct correlation between those earthquakes we
have been experiencing and the deep-well high pressure waste injection.
The Dow Chemical Co. or the Atomic Energy Commission—neither

of them ever mentioned there was any kind of release of radiation near
Denver, but yet an independent group found there had been downwind
considerable radiation release.
We are finding in effect that the Forest Service in Colorado doesn't

have always all of the right ideas and that the Atomic Energy Com-
mission in Grand Junction hasn't always had all of the answers.
Not to be mistaken, I would say that we don't want to raise any

kind of false issues here. In fact, I am not criticizing these agencies. As
a matter of fact, the Atomic Energy Commission, I would suggest,
given our power needs, we probably can't live without it.
The problem is, of course, they don't have all the answers and that

we need an independent mehchanism to check and balance agency
action and to help serve as a mechanism whereby individual companies,
individual agencies can have independent review.
I can think of a few things really as important—there are a lot of

other important problems, but what we are talking about here today
is problem solving machinery, and I would say as a State legislature
we don't really anticipate some of the dangers of technology.
I have inserted in the record a couple of articles which I think are

well worth reading, one by Harold Green, which talks about the in-
crease in technology. In 1940 there was $74 million spent on the part
of the Federal Government for research and development. By 1950
this amount had risen to a billion dollars. Last year it was some 15
percent of the Federal budget. All of this money forced into the
research and development area has in effect given us a millenium of
change in a few short years. We have a thousand new ideas and new
technologies and these ideas are put into effect almost immediately.
So, as Professor Green pointed out in his article, we don't have the

law to be an independent check as a levening influence, if you will, that
was available when the technology called railroads developed.
We had over a hundred years for the courts to make sure that rail-

roads were safe. This was generally given by citizens suing railroads
saying that your technology is not safe, and by the medium of damages
and by the medium of law suits they were in effect able to protect
society against some of the dangers of technology.
With the rate of change and the ability to affect things being so

large, these mechanisms are no longer adequate.
We, as State legislators, spend most of our time reacting to im-

mediate problems, not anticipating future ones. We are understaffed,
under financed, and we lack the time. We also lack I suppose some of
the ability to fully anticipate some of the problems that some of our
constituents are binging up to us. I think often of the old Greek prov-
erb, "To know all to ask is to know half." We don't know all to ask.
The same way with the courts. We really wonder about the historic way
that the courts were able to protect society against technology when
you look at the type of impending changes and technology that the
next 30 years holds for us, a lot because of this massive influx of Fed-
eral money.
For instance, the SST, radiation all of the toxic results from tire

dust to regular air pollution, food additives, genetic engineering, a
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whole range of things, we could go on for a long time, which in effect
have an ability to vastly affect the kind of society we live in and the
public health problems we anticipate.
For instance, in water pollution in the year 1900 when the old type

of law mechanisms would handle it, if someone was throwing sewage
in the creek, an individual citizen could come into the court and if he
didn't have any of these modern remedies, he at least could sue for
damages after the damage was done.
But society didn't pay all that big a penalty because the ability to

affect things was on a much smaller scale. But in 1970 if the Atomic
Energy Commission makes a mistake in Colorado 7 miles from the
Colorado River tributaries, we are literally talking about an ability,
without being inflammatory, to affect large-scale serious public health
problems in all downstream areas.
So, one of the problems I think we are talking about here is no

longer so much the odds, it is the stakes, and the ability of technology
to affect things on so vast a scale.
The stakes being so high, new problem solving mechanisms are re-

quired to help protect us against these kinds of things. That is the
reason I think that citizen law suits are very necessary. The legisla-
ture, as I have already mentioned, seems to be inadequate, and I say
that very respectfully, I just see in Colorado we cannot anticipate all
the problems.

Public agencies also have their problems. Some are captives of their
industry, some are lazy, some are not doing the right job, some are
victims of Parkinson's Law. Some, for instance, have inconsistent
functions. For instance, some people are criticizing the Atomic Energy
Commission. By giving it the duty or the ability to police and promote
the peaceful use of the atom, some people have suggested that this
agency has inconsistent functions.
For those reasons, we do need new ways in which people can bring

up adversary issues and really make sure that the public interest is be-
ino• served, to make sure that the public interest is being served, to
me sure that all viewpoints are being considered, to make sure that
new ways or that new technology is in effect taking full ability to
protect society against these kinds of problems.
What in effect we need is a new system of checks and balances. Con-

sequently, there is a wide range of abilities or advantages that come
through citizen law suits. One is to spotlight needed areas of legisla-
tion. One is to monitor public agencies. One is to bring minority view-
points of scientific change.
For instance the type of thing that is saying that tire dust or

asbestos from brake linings in effect is really carcinogenic. Some way
we have to bring in competing viewpoints into a realm where they can
be weighed and considered and taken into consideration.
No one is saying that a law court is the complete answer to the kind

of problems we are talking about. As a matter of fact, there is some
very good thinking we need a wide range of many new legal insti-
tutions, an ombudsman, a series of legal private doctrines like we were
talking about before, and really many others.
But I think in Senate bill 3575 you really in effect have taken a

large step toward allowing these private citizens, and many of them
represent very valid viewpoints, to come in and present their case in



60

court. They are able to come in and they are able to say to a public
agency have you really considered X, Y, and Z, and they haven't been
able to come in and to monitor through a series of checks and balances.
In summary, getting back in a complete circle where I began on the

spurious or crank law suits, I have been involved in a number of these
pieces of litigation, and I know this is not the same kind of thing as
writing your legislator a crank letter. Any law suit at the threshold
has considerable finances in it, the matter of going to an attorney, the
matter of finding the experts, the matter of just putting up the filing
fees and the discovery costs.
I think in effect you already have a certain threshold barrier which

I think will protect industry against a wide variety of crank law suits
simply by the fact that it takes a certain level of dedication, a certain
level of financing to even walk into the court.
I think with that and my written statement, I would be available

for questions.
Senator HART. Your extemporaneous statement was—I was going

to say moving—it was certainly interesting and also moving.
I read one paragraph from your prepared statement which seems

to summarize your informal comment.
We need citizen law suits, we need them to act as an independent mechanism

to supplement agency action, we need them to monitor and cheek agency action,
we need them to spotlight needed areas of legislation, we need them to review
and leven technology, to anticipate dangers, to insure all factors are taken into
account and to insure an adequate weighing of the risks and the benefits.

I think that expresses in just that one sentence the purpose that
Representative Anderson had in mind, that Senator McGovern and I
have in mind and you in Colorado have in mind in offering this new—
well, it certainly isn't a new institution, but adding this piece to the
existing mechanisms.
You have said it well. Do you find that your explanation reassures

people who are afraid of crank law suits?
Mr. LAMM. I think there is an increasing responsibility on the part

of industry to recognize the rights of citizens and their concern with
the environment. I do believe that in Colorado, we are seeing that a lot
more than merely, as the charge is sometimes made, industries spend-
ing money on public relations rather than on research and technology.
I think the vast majority of industry in Colorado would find this to

be responsible legislation if they would not actually be lobbying for it.
At least they would realize that the 20th century makes some demands
upon people. I think they, are perhaps resigned to it.
Senator HART. To approach it from the other extreme, the bill pend-

ing here in the Congress provides only for equitable relief. Do you
feel it desirable or prudent to go further and to provide for money
damages for unreasonable pollution?
Mr. LAMM. No, I do not.
Senator HART. Would you care to explain why not?
Mr. LAMM. Well, I suspect that may be the overriding reason to

be strictly honest, of course, is the fact this is a new concept, and we
want to get the new concept across.
We have been involved in some of these, for instance, air pollution

agencies, and I know there is a great resiliency to old doctrines to
allow citizens to get damages. I am more worried, not about compen-
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sating the present citizens against damages, I am really more worried
about anticipating and correctly assessing the technology in terms of
future damages.
I don't mean in any way to understate the fact that this bill—

equitable relief would also give a lot of benefits—would give an addi-
tional weapon by which society can protect itself against immediate
dangers, but I really think that this legislation is such important legis-
lation it shouldn't be diffused or mixed up.
We should try to maximize our friends rather than try to multiply

our enemies.
Senator HART. Very good.
Mr. Bickwit.
Mr. BICKWIT. In deciding what sort of activity we will allow under

this bill, when a court makes that decision, what factors, other than
the amount of pollution, impairment and destruction ought it to take
into account?
Mr. LAMM. Let me see if I uderstand your question. Did I hear you

say existing standards?
Mr. BICKWIT. Under our bill an assessment has to be made by a

court in deciding what sort of pollution, impairment, or destruction
is reasonable: Or, if we don't like the word "reasonable" in deciding
what sort of pollution, impairment, or destruction is allowable, exactly
what factors ought the court to be considering in making this
assessment?
Mr. LAMM. The subject matter came up in Colorado, and I told the

story of the person sentenced by the judge to 99 years. He looked up
to the judge and said, "Your Honor, I am 50 years old, I will never
be able to do 99 years."
The judge said "Just do the best you can, just do the best you can."
I think there is plenty of adequate explanation on the part of

industry that they are doing the best that they can, that technology
doesn't allow them to completely abate all pollution, and further, you
have a problem that we have that maybe you achieve 98-percent pollu-
tion reduction by a certain process that the Colorado Public Service
puts in at a cost of millions of dollars and 3 years later someone comes
along with a process that will reduce it 99 percent.
You have then maybe a citizen saying they are not doing the best

they can. But the wording in here of reasonable and prudent and the
historic ability to have the courts to understand when people are
reasonable and prudent seems to give adequate protection.
Mr. BICKWIT. In other words, we will probably apply somewhat

different standards to an existing plant or an existing structure than
we would to one which hasn't been built?
Mr. LAMM. Very true.
Mr. BICKWIT. And in other words, this doesn't mean that a plantiff

can come into court and enjoin the continued operation of all exist-
ing structures simply because they do not have the best possible
pollution control devices if the installation of those devices would not
be a feasible and prudent alternative?
Mr. LAMM. You see, you raise something very interesting. We have

in Colorado a little town, a little mining town of some 200 persons,
and they have been ordered not by any court but by the Water Pollu-
tion Agency to install a water pollution facility. There is no possible

47-696-70---5
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way for them to do this—I am sure this has come up in your hearings
many times—and the Water Pollution Control Agency in Colorado
has taken this attitude, that we cannot allow this little town to dump
sewage in the creek, and we just have monstrous health hazards and
perhaps the 200 people that are living there might have to move to a
different location.
It is a very interesting concept because in a lot of ways it shows

that there are certain activities that we might have to face up to that
perhaps even provide jobs in some areas but whose overall social
cost is not what the social benefit is.
So, I do not want to understate the fact that there is not inherent

in this legislation certain teeth and certain ability, I think, of courts
to make decisions which are going to affect adversely both some indus-
tries and some people. I would say, as Representative Anderson said
very beautifully, that for the overall social benefit it is necessary
sometimes to close down some plants.
We have a plant in Colorado. There is no way you can make it

economical. They are just going to have to start and build a new
plant. That is too bad it really is.
But, on the other hand, the overall social demands for a clean

environment are such they will have to do it.
Mr. BICKWIT. If injunctions are facilitated under this bill, do you

believe we run the risk of unduly tying up projects that we really
need?
Mr. LAMM. Yes. You know, the ability of the court—I can't answer

for all—the ability of a court in Colorado to act expeditiously even
with the 10 percent increase in the filings we have had both in the
Federal District and the appellate court—but this court is very
expeditious.
In effect cases get at issue and get solved. The delay is minimal.

There has been no case that I can think of which has been really
significantly delayed.
Mr. BICKWIT. You talked a lot about technology assessment, the

sort of judgments that have to be made to protect us.
Many of these involve highly scientific factors. One of the argu-

ments that we have heard is that a court is incapable of grappling
with that kind of technical issue. Do you believe that that is a valid
argument?
Mr..LAMM. Well, that is a many-headed question. First of all, the

courts have been fantastic. It is almost like extending a franchise.
Every time we have done something like this, extended the franchise,
we have found people that were in effect able to exercise their franchise.
The analogy is true with the courts. We have (riven them increas-

ingly complicated problems to solve and they have really done it.
They deal right now, today already with scientific problems. But more
importantly, most of the time these issues are raised, you really don't
require that these people substitute their judgment for the scientists.
For instance, in many cases there is a very clear policy laid down

by Congress, and the question is with competing viewpoints in the
adversary system, the citizens bringing their viewpoints, which was
best seen in our case in the wilderness area, you just simply find the
public agency wasn't following the congressional doctrine at all.
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So, it is not a perfect institution. The questions you raise are serious
ones. There is no institution that is perfect, and there are times when
they obviously get into some deep scientific questions. But I don't
think that is any reason not to pass this legislation. 

iOn the contrary, I think it is more reason to pass t. They have done
a good job, and a lot of this becomes in monitoring to make sure that
agencies are following congressional intent.
Mr. BICKWIT. You mentioned in your remarks that you thought the

court would not in and of itself solve these problems and that other
institutional advances were necessary. I wonder if you have given any
thought to what other institutions the Congress ought to be considering.
Mr. LAMM. I think there is a whole range, one of which is a study

of some of the different and competing functions. I personally am very
disturbed that a small handful of Federal legislators in the Joint
Committee on Atomic Energy have under their ability to control such
a vast amount of what today—for instance, the nuclear energy today
accounts for 1 percent of our electrical energy. By 19.80 it will be 50
percent. By the year 2000, it will be somewhat upwards. They project,
you know.
This is only one area that atomic energy is working in. I very

strongly feel that we have given the Atomic Energy Commission in-
• consistent functions. Whether that is true or not, I don't know, but itis an increasing viewpoint that is being voiced, and I wish that thepeople would start to examine some of the functions that we havegiven some of our Federal agencies.

So, one of the questions or answers to your question would be wecertainly need a review of many of the agency functions that havebeen given. I think another mechanism that we need on the State levelis more financing. All of the citizen conferences on State legislatureshave shown that we have inadequate staff; we have inadequate abilityto do anything but to react to immediate problems.
So, we need to oil the problem solving machinery of State govern-ment a lot more than we do right now.
Colorado has done a very good job on this, but nevertheless, we alsoare inadequate. I think you need perhaps to go beyond this. Ultimately,a lot of these problems are political decisions, risk versus benefit, isthe social benefit bigger than the social risk. You have some thingsthat we are doing right now. You have to discount some of the reduc-tions that people have made about technology even to discuss thesubject dispassionately.
Some people make the prediction that we have already spread enoughDDT to do away with our oxygen supply. I think that is probablynot true. But we do have to recognize that technology can effect thingson so vast a scale that by the time we really truly anticipate the dan-gers in the historic sense where you can say "Loow, I told you, Ican prove now that this is causing the damage," it is too late.
Our fates will have been sealed. So at some point some thought oughtto be given to some way that in certain instances, perhaps, the burdenof proof ought to be on technology. They have to prove beyond areasonable doubt or maybe even by a preponderance of the evidencethat that is not injurious rather than on the ability of either agenciesor citizens to come in and prove that it is.
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Again, to know all to ask is to know half. There are two control
groups on radiation. I always refer to radiation, and again I don't
mean—I am dead serious. I think some of the risks on radiation are
much less than some of the risks on fossil fuel generation. I don't
want to be classified as one of these, and there are a few who are,
objecting all the time.
One has to admit there are only two significant human control

groups on the effect of radiation. One is Nagasaki and Hiroshima.
The long-time effects of this thing no one really knows, either the
somatic or the genetic. It seems to me we ought to go very slow in
developing radiation.
For instance, we ought to make use of whatever experimental ca-

pacity there is inherent in new technology on power production which
we definitely need right now rather than on oil shale stimulation and
gas stimulation in western Colorado which we don't need right now.
We ought to, in other words, not develop a technology just because

we can, because science can do something. There is a difference be-
tween the can and the ought, and it is not being sufficiently examined.
We can do lots of things, but I am not so sur we ought to do them.
Mr. BICKWIT. Do you think the existing agencies can decide what

it is that we can do that we ought to do, or do we need a completely
new agency structure? Do we need total administrative reform or do
you think we can patch up what we have?
Mr. LAMM. I definitely think we can, but sometimes it is better to

start—you know, these are very, very complicated questions of public
policy.
I think we can reform our State legislatures, but do we? There is

the inability of a lot of State legislatures to make themselves effective
in problem-solving machinery.
I assume the House of Representatives could reform the seniority

system. But will they?
It could be the ultimate answer to solving some of these agency

problems will be the fact that it is so ingrained.
We also have the other problems of civil service. We have insulated

these people for better or worse against the patronage system which
is good, but then sometimes we have so insulated them we have a hard
time getting rid of them for any reason other than gross incompetence.
So ;you build up a large structure, then you insulate these people
against affecting them in any way, and all of a sudden they don't do
a good job. They are lazy or for some other reason. If you can reform
that agency, fine. But it might be better to give a check or balance to
another agency or an ombudsman.
I think there is no really one answer to your question. It really

disturbs us in Colorado. Some of our State agencies, for instance, our
highway department, good people, trying very hard to meet transpor-
tation difficulties, but they are so understandably institutionalized
toward cement that they just absolutely refuse—we have put in a
public highway trust fund, too, so we have a hatful of money to spend
on highways, and we have no money to spend on mass transportation.
That is an institutional problem I don't know how to solve. When.

you combine that whole hatful of money with no interest by the high-
way department in anything other than cement, I don't know how
to solve it. I don't know.
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Senator HART. Thank you very much for an interesting discussion.
(The statement follows:)

STATEMENT OF STATE REPRESENTATIVE RICHARD D. LAMM, STATE OF COLORADO

I would like to discuss with you today not a specific problem, but the question
of problem solving machinery. I am concerned about the adequacy of our
historic legal institutions to solve some of our twentieth century problems.
I would like to hand in and make a part of the record an article by Harold P.

Green entitled The New Technological Era: A View From The Law. I believe
it is extremely important to putting S. 3757 into perspective. Mr. Green dis-
cusses the adequacy of the law to currently assess and leven technology and
concludes that given the rate of technological advancement that we must devise
new legal checks on technology.
As a state legislator I am very concerned about the ability of either the

legislature or the courts to anticipate some of the dangers that technology
brings us along with its benefits. This because of many reasons, one of which
is that most legislators and judges are not scientifically trained, but more
important because the rate of change is so fast that not even scientists can
adequately anticipate the dangers—to find the cliffs before mankind falls over
them. Let's examine the rate of change—in 1940 the Federal government spent
74 million dollars on research and development, by 1950 this amount had risen
to 1 billion dollars, and last year it was close to 20 billion dollars representing
some 16% of the total Federal Budget. The forced influx of Federal research
and development money in addition to that spent by the private sector has
brought on a torrent of change. The law which had 100 years to deal with the
dangers of that technology called Railroad, now is inadequate to leven and
protect society against the dangers inherent in new technology, whether it's
called weather modification, S.S.T., radiation, genetic engineering, food addi-
tives, tire dust or any other of the many new toxic insults we are putting into
our environment.

Science makes a breakthough and technology has it on the market in a few
short years. The massive amounts of public and private monies cause a millen-
nium of change in a few short years.
We have lost 'a great deal of predictibility in this torrent of change. We

really don't know what many of these toxic insults are doing to ourselves or to
our children. We must discount many of the dire predictions to even approach
the subject dispassionately.
We don't know what these substances do individually, we know even less

what they do cumulatively. We do know one thing—they are on a scale
that are vast and encompass millions of people and generations. If a company
made a water pollution mistake in the 1920's, it would at most affect a hand-
ful of people, if the Atomic Energy Commission is wrong in the 1970's, radiation
pollution will affect millions of people and generations of man. Our ability to
affect things on a vast scale has given us a shrinkage margin of error.
To meet these problems, we have the historic problem solving institutions. We

first have the legislative bodies. In the states we are understaffed, unfinanced,
mostly scientifically illiterate, and we spend most of our time reacting to im-
mediate problems rather than anticipating future problems. There is an old
Greek proverb "To know all to ask is to know half." Given the complexity of
technology and the rate of -change, most state and Federal legislators don't
know enough to ask.
The private lawsuits are also inadequate. The railroad technology was made

safe through suits for damages. If a person was hurt by technology, we used
to sue for money damages; a million people hurt by the indiscriminate applica-
tion of D.D.T. have no such remedy. Some suggest that before man could prove
a case with the normal burdens of proofs that all mankind's fate may well
have been sealed.
Public Agencies also have their inadequacies, they also need their system of

checks and balances. Some are given inconsistent functions, like the A.E.C. who
must both police and promote the peaceful use of the atom. Some become cap-
tive of the industry they are supposed to relegate, some are lazy, some are
ignorant, some are victims of Parkinson's law. Their interests are not always
synomous with the public interest.
We thus must have a new and additional system to act as checks and

balances. The question of twentieth century technology is not so much what
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are the odds it will do harm, the question is what are the stakes, and the
stakes are the health and lives of millions of people.
We need citizen lawsuits, we need them to act as an independent mechanism

to supplement agency action, we need them to monitor and check agency action,
we need them to spotlight needed areas of legislation, we need them to review
and leven technology, to anticipate dangers, to insure all factors are taken into
account and to insure an adequate weighing of the risks and the benefits.
Colorado is a microcosm showing the need for this legislation. The Army told

us that our increase in earthquakes had nothing to do with the deep well waste-
disposal, but an independent geologist proved they were causing our earth-
quakes. The Dow Chemical Company never said a word about releases of radia-
tion, nor did the A.E.C., but a citizen group proved that there was radioactivity
in the Soil miles downwind from the plant. We are now finding the A.E.C.
didn't have all the answers on the Grand Junction mine tailings or the uranium
miners.
The A.E.C. is a responsible body, I believe it's not a question of living with the

peaceful atom, but given our power demands we probably can't live without
them. Bat they do not have the answers. They need also a system to checks
and balances. They also need to be subjected to the adversary system. The
stakes are too high not to have checks and balances.

S. 3575 will provide a system of checks and balances. It will allow citizens
to have standing to go into court and review •the actions of those who put
toxic insults into the environment.
Some will ask about spurious lawsuits and let us start out admitting that there

will be spurious lawsuits. Last year in the Colorado legislature there were
"spurious" bills introduced, and there are many "crank" ideas around—and
just as in their examples, we pay a social cost greater if we don't allow the
mechanisms to bring good bills and bad, good ideas with bad ideas, good law-
suits with bad lawsuits.
I strongly endorse the thinking of Professor Joseph Sax and the concepts of

S. 3575.

Senator HART. David Sive, who was to testify today, is unable to do
so because of an illness, but we are delighted to have the opportunity
of hearing from Frank M. Potter, Jr., who is the executive director
of the Environmental Clearinghouse in Washington.

STATEMENT OF FRANK M. POTTER, JR., EXECUTIVE DIRECTOR,
ENVIRONMENTAL CLEARINGHOUSE, INC., WASHINGTON, D.C.

Mr. POTTER. Thank you, Mr. Chairman.
Let me begin by going through the ritual statement of saying I am

happy to be here. Let me say, in fact, I am happy to be here. I thank
. you for inviting me, as an interested and concerned citizen.1

You have called these hearings on what is perhaps one of the most
revolutionary and ultimately effective concepts that has been identi-
fied in the environmental area.
Perhaps I should tell you a little bit about my own background and

qualifications. I am a lawyer by training, an amateur ecologist by avo-
cation, and my wife has accused me, I am afraid with vast justification,
of having become a monomaniac on the subject.
For several years I was in the Interior Department as a lawyer.

I left Interior to work on the Storm Kim case which tested out some
of the basic concepts developed in your legislation.
Since then, I have been involved as the executive director of the

Environmental Clearinghouse which, as you know, was an organiza-
tion set up to provide an independent, open channel of communications

. 1You understand, of course, that I cannot and do not speak as a representative of
the clearinghouse or any other group.
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between the congressional community, on the one hand, and the scien-
tific and otherwise informed community on the other.
The essential subject matter of this bill is how citizens can play a

more significant role in institutional decisionmaking, and this is what
I refer to when I say that you have a revolutionary and very important
concept here.
I have just finished writing a paper for the Center for the Study of

Democratic Institutions which happened to deal rather directly with
this general subject, and with your permission I would like to submit
it for the record.

Senator HART. It will be made a part of the record after your oral
testimony.
Mr. PorrER. I have just come back from a conference at the center

on the subject of oceans and ecology. The aspect of that discussion that
was of particular interest to this legislation is that we are beginning to
identify the process of social decisionmakincr as something that needs
a great deal more examination and informed discussion than it has yet
received.
This is the thrust of the paper that I wrote. I won't try to sum-

marize it except to say that I tried to examine the ways that we have
of making institutional decision to see which of them were more re-
sponsive to rational processes of thought. I came to the conclusion that
Government essentially is not ideally suited to the job of environ-
mental monitoring and protection.
It can clearly play an important role, but it is not going to do, and.

it has not done, the ultimate job, because the Government as an institu-
tion does not suffer from environmental problems. Only individuals—
people—suffer from these problems.
The Government as a sensing mechanism is insufficiently responsive

to human environmental needs. I don't think we need to spend very
long on the ability of industry to handle these problems without prod-
ding from the outside.
The kinds of prodding from outside we are talking about is law-

suits, some of which I am familiar with, and regulation from the
Government, but again the Government isn't going to respond except
as it is constrained to do so from external pressure.
This type of pressure is presently increasing in different ways. I be-

lieve your bill is an example of an idea whose time has come. It may or
may not pass in this session of this Congress. As you well know, there
are predators that are lying in wait here as there are for most innova-
tive legislative concepts. But it is almost undeniable that at some time,
and I hope soon, this principle will be enacted into law.
One important issue that was raised this morning was this question

of the burden of proof. I think you have gone a step in the right di-
rection by the language in the bill which permits the burden to shift
to some extent once a prima facie case has been established. Industry
is properly concerned about this. Industry has recognized, correctly I
believe, that this is going to create problems for them.
We can afford those problems. We must afford those problems. The

concept that we are talking about is tradeoffs. If we don't do this and
so, what is the price that we pay? We are beginning to discover that
we have been paying the piper all along, and that the tune that he has
been playing may not be, one that is agreeable to us.
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I was a little troubled by some of Mr. Bickwit's questions as to
what else ought we be doing. I think we ought to be doing a lot
more. But what is important is that what has to be done is to put better
and more effective tools into the hands of citizens. This bill is not
going to solve all of our problems by a long shot, but I do believe
that the kind of sensing mechanisms that are involved and the ways
of inducing, you might say, perturbations in the body politic that
this permits will be very important and useful to legislators as they
begin to refine and define with greater particularity the kinds of
problems that exist today.
One thing that the bill does not do—and I think you are wise in

trying not to import this into the bill—is to expand significantly the
causes of action that can be raised.
You are also right for not trying to get damage suits involved in

this type of legislation. I believe that this would be a serious mistake
and might well contribute to the issue of clogging of the courts to
which you are so sensitive.
One factor has not been raised in the context of this legislation. I

am not sure whether you want to consider it now, but it is something
that ultimately you are going to have to come to grips with, and
this is the question of who pays for environmental lawsuits.
The Storm, King case has been going on since 1964. The Federal

Power Commission has not yet finally decided that case. They tried
it once, did it rather badly and the second circuit told them to go
back and do it right. To my knowledge, Con Edison has expended more
than $16 million in that project. One of the principal opponents of
the project, the Scenic Hudson Preservation Conference, the orga-
nization which I served as counsel, has probably committed itself
to around a half million dollars in legal expenses and court costs.
Much of that will never be paid.
The lawyers in these cases, to my certain knowledge, have never

gotten rich on them. You try to live at something better than a sub-
sistence level, and I hope other people are better at it than I am.
But we have got to begin to devise ways of shifting the burden
of these costs to the people who create them.
This may involve a number of things. My preference would be to

see this done in the form of some type of bonding, in which a poten-
tial polluter would be forced to post a bond which would then be avail-
able if it turns out that he had created problems that he hadn't pre-
dicted or that we weren't able to adequately to protect ourselves from.
This may or may not be workable. I have not examined it in the

kind of detail that would permit me to come in and suggest by specific
language.

Another alternative would be to create a Federal fund from which
you would permit the court in its discretion to permit the payment
of legal expenses, the cost of experts—which can be staggering—and
other costs.
I do not suggest that it is necessary for plaintiffs or counsel in

these cases to make money on them, they are, in fact, protecting public
assets and property, and it seems to me it would be desirable in
some wav or another for the social body to pick up the payment of
those costs.
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It is always good to be the witness following a number of others
so I can pick up on some questions that you asked that I wanted to
say something about. You raised the question of whether or not
governmentally adopted standards ought to be conclusive, and I
think that Mr. Anderson was right when he said that they ought
to be—and they would certainly be—a factor.

It would be very dangerous to establish a conclusive presumption
that these standards, in fact, provide wholly adequate protection. We
all know of cases where factories and industries and governments may
carry out projects which are later discovered to have problems. I
know you are familiar with the mercury problem in Lake St. Clair.
At the Santa Barbara conference there was a witness from Sweden

who was particularly involved with this question. As you know, they
have blacklisted a hundred lakes in Sweden into the indefinite future.
No fish will be permitted to be caught from those lakes.
We talk about DDT and recognize that it creates long-term prob-

lems. Mercury creates even more substantial problems. And we didn't
know this—as at least we didn't consider the consequences.
It is unquestionable that there are going to be kinds of problems

like this that grow up that we are not going to be able to predict. I
don't think we can rely upon the legislators to set Standards that will
be entirely adequate for the future
We have to rely on the sensitivity of the citizen, of the individual,

to these problems and on his ability to bring these to a focus very
quickly. I don't have to tell you that this can happen much more
quickly this way than it can going through the normal legislative
rout Me.
So, it seems to me to be necessary in the course of any kind of pro-

ceeding brought under your bill that it be made perfectly clear that
any existing standards be advisory and certainly not conclusive.
Let me come back to the principal issue which is now just beginning

to emerge; how do we develop new mechanisms to permit society to
evaluate the consequences of actions which individual members of it
may take, but which affect the health of society and individual members
generally?
What we are looking for is new methods, new procedures, and new

ways of bringing these consequences to the fore before we become
so enmeshed in the action of taking whatever steps we have started
on that we lose sight of the side effects of these actions.
This kind of legislation will almost certainly be adopted ultimately.

I hope very soon, because I think again that this is a very important
way of beginning to permit us to make realistic social decisions before
the molasses has become absolutely immovable.
The courts are beginning to expand in this area. Professor Sax on

Tuesday referred to a number of eases in which private litigants
have been successful. The Storm King case was only one of them.
I am sorry Dave Sive was not here, because he is a superb lawyer and
very well informed on the kinds of questions you are talking about.
The courts could probably handle environmental issues through

the traditional common law process if they had enough time. I am
sure, that it 'has become clear to your as it has to me, that we don't have
that kind of time, that we are operating under a much more restrictive
time frame than we had realized, and we have got to begin to move



70

more quickly, For this reason the kind of legislation which you pro-
pose is not only useful, it is essential and should be adopted very
soon.
Thank you.
Senator HART. Let me go to a narrow question? first.
You mentioned the problem of the cost of litigation and should

there be a Federal fund that would be available. The bill has a one-
sentence treatment of this, discussing what the court may do. "Cost
may be apportioned to the parties as the interests of justice require."
Do you think that is sufficient?
Mr. POTTER. Although I saw the section that you were referring to,

I read it narrowly. Costs in this kind of context are, I believe usually
considered to direct court costs.
If in fact you intend to expand this to cover the costs of witnesses

and attorneys so that someone protecting a public asset will in fact
be not out of pocket—he may not make any money but at least he
'won't be hurt badly—perhaps you can do this in the course of
legislative history.
My guess is that this might be expensive, and it might be desirable

to spell out the ways in which these costs would be assessed and the
area of the discretion of the court, perhaps even to create some sort of
Federal fund in the Treasury of an identifiable size which could serve
as a reservoir.
Senator HART. I think your suggestion is helpful.
You have reminded us that you have been involved in the Storm,

King case. In light of your experience with that case—and perhaps
with other litigation—can you explain or give us some examples of how,
this type of legislation would have been helpful?
Mr. PorrER. That is a tough one.
Senator HART. Do you think, had this bill been on the books, this

would have been of assistance to the plaintiffs?
Mr. POTTER. Clearly it would in the question of standing, although

I believe the Storm King case has now laid that particular specter
to rest.
The Storm King case, as I am sure you know, was peculiar in that

it permitted a reevaluation of the decision under section 10(a) of the
Federal Power Act, I must say that the kind of litigation that was
involved and the kind of issues that were placed before the Commis-
sion in the course of its reopened hearings, were, I suspect, quite
beyond what anybody had contemplated when the Federal Power Act
was passed in 1920.
I would guess that in cases involving the Federal Power Act that

the kind of history that has developed would permit a fairly broad
review of Federal Power Commission actions, and I am not just sure—
I will have to go back and take a look at that case—whether or not
the existence of this legislation would have made a significant
difference.
I can see that in other types of cases, such as eases involving the

Atomic Energy Commission—which answers only to God, and then.
only occasionally—that this kind of legislation would be highly im-
portant.
I am dodging your question. I am sorry to have to do it. Maybe I

should just simply confess ignorance.
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My guess is that in almost every one of these cases, this legislation is
going to save an awful lot of time 'and trouble arguing with people
who are more traditionally oriented. I think that an inventive lawyer
might be able to find ways in many cases, to force court review of a
decision which had traditionally been left up to the bureaucrats or to
the pollutocrats."
Senator HART. Ignorance is one plea in this area that you are not

entitled to.
Mr. Bickwit ?
Mr. BICKWIT. In Storm King, as I understand it, the court felt in-

competent under the Federal Power Act to decide the substantive is-
sues and, therefore, remanded it to administrative proceedings for sub-
stantive determinations. They spent most of their time on procedural
matters.
Under this bill, as I read it, the court would have been able to

make substantive disposition.
Do you think the court ought to be entitled to make such disposition

without remanding to the administrative process if the court feels
in its own discretion it is capable of making such determinations?
Mr. POTTER. This is a day for asking difficult questions.
The whole justification for the administrative process has been that

there are particular types of questions which can be dealt with only
curately and adequately by experts which are the administrative
agencies.
We know that this experience has not been on the whole a happy

one, and we all recognize that the agencies tend to be captive of the
groups that they were set up to regulate.
I guess the question that you are asking is where do we really put

the pivotal points, where do we put the pressure points in the system
so that the system will react to real problems, not just localized or ex-
pert problems.

Certainly in the environmental area there are few experts and pre-
cious few of them can be found in the administrative and other Govern-
ment agencies.
So, I would have to say that I think that it is important that the

courts be able to review the environmental consequences of any par-
ticular action which is proposed. It is also important that these actions
be subjected to scrutiny from a number of different points of view, not
only that of the immediate agency responsible.
Just how you are going to work out what the standards are that

the court uses—I don't see that that is really spelled out, and maybe
it can't be yet. Somebody is going to have to do it. If the agencies don't,
the courts will.
I seem to have ducked that question twice, and I am embarrassed, but

I just don't see a clear answer.
Mr. BICKWIT. I think you have answered it to some extent. You have

said that administrative agencies are subject to bias which courts may
be without under certain instances, and therefore, the courts may be
in some instance more capable of making determinations on environ-
mental matters than are administrative agencies.
Mr. POTTER. There is no question about that.
My problem has to do with the circumstances under which the courts

deal with these problems and the extent of the presumptions of ade-
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quacy of the administrative decisions which the court is going to have
to deal with.
Under the history of the Administrative Procedure Act, there is,

of course, a heavy bias in favor of the adequacy of the administrative
agency. The courts are going to have to work out, with whatever help
you can give them in developing this legislation, just where that new
pressure point is going to be found : how much the agency can foreclose
judicial inquiry by engaging in its own investigation or psuedo-
investigation of environmental issues.
I am very much afraid of this. I have seen it happen, and it is not

going to stop. You are legislating a bill, but you are not legislating a
change of character.
Mr. BICKWIT. We have been cautioned on the danger of floods of

liti2:ation and you have adverted to it as well.
It has also been suggested that to minimize that danger, we might

adopt some kind of screening process to insure that only the fellow
who meant business and had something intelligent to say would be able
to get into the courtroom.
What do you think of that suggestion?
Mr. POTTER. To be charitable, I don't think it makes a great deal of

sense. The courts are an entirely adequate screening mechanism, as
has already been pointed out. They can spot a frivolous law suit as
fast as anybody else can and they can dispose of it with dispatch and
make it sufficiently unpleasant for whoever is doing it, that he is not
going to jump right back in with another one.
I think the fear of a flood of litigation is wholly unfounded. I see

no indication of this. Whatever you do, it is a traumatic experience to
engage in litigation. The system tends to select out the frivolous cases.
I don't see any real danger that people are going to clog up the courts
with unmeritorious law suits.
As was said on Tuesday, this is really no defense. If meritorious law

suits are clogging up the courts, maybe they damn well should. We
can't afford to sit around and say we will die a little faster because of
air pollution, but that this is acceptable because the alternative is to
clog up the courts.
Mr. BICKWIT. Thank you.
Senator HART. I think on that note, we can conclude.
As we close today's hearing, let me thank each of the witnesses, each

has been most helpful, and I thank the staff for their thorough
preparation.
That concludes our scheduled testimony for today.
(The statement follows:)

PROGRESS MEANS POLLUTION : AN IDEA WHOSE TIME HAS COME—AND GONE

(By Prank M. Potter, Jr.)*

I. INTRODUCTION AND SUMMARY

Knowledgeable men today appear to be in general agreement that mankind
faces a new dimension of environmental crises—that, however distant the prospect
may appear, we have developed the power to degrade the environment in which
we live and upon which we depend that the quality of our lives—possibly our
existence itself—is at hazard.

*Executive Director, Environmental Clearinghouse, Inc. Copyright, 1969, Frank M.
Potter, Jr.
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The reasons underlying these crises are varied, but they seem to spring from a
common source: our ability to manipulate the physical world has progressed
faster and farther than have the social institutions and protective mechanisms
which might act as controls over that ability. In the midst of the technological
revolution, individuals become demoralized and ineffective; private enterprise
has no motivation to tamper with the goose that lays the golden egg, and the
government is inadequately stimulated to take forceful steps to resolve the
dilemma.
Our environmental problems are not entirely the legacies of deficient social

institutions: a certain amount of ecological perturbation is inevitable and is
indeed important to the survival of civilization as we know it. Nonetheless, while
the ecology of the Earth is under considerable stress as a result of man's actions,
and will continue to be so, the lack of ability to devise better corrective social
restraints upon rampant technology appears to be the decisive factor in the
environmental crises that confront us.
Not until we are able to step far enough away to see the crises and the in-

stitutions in the same context will we be in a position to diagnose the problems
and begin to prescribe remedies. Such a comprehensive review may, it is hoped,
suggest ways in which we may make those institutions more responsive to the
needs of man and the laws of Nature.
Current environmental problems vary in effect and force, but they are nothing

if not pervasive: existing at all levels of society, from local to international. They
evidence the lack of an adequate information base, unresponsive and ineffectual
techniques for technological evaluation and restraint, rapid rates of physical
change compounded by a critically slow social reaction time, all further magnified
by a surprising lack of consensus on the environmental goals that we really wish
to achieve.

Pollution, which we may define as using a resource in such a way as to make
it less desirable for other uses, is inevitable only until we can develop adequate
tools for dealing with it. The government will never do the job by itself. The
key to the problem, if any exists at all, seems to lie rather in putting stronger
weapons into the hands of the public—helping it to precipitate the necessary
reforms through judicial and other channels. That process would be greatly
facilitated if we were able to require those who intend to make use of common
resources to disclose their intentions and the expected consequences of their
actions far enough in advance to allow less directly interested parties to con-
sider possible unanticipated consequences and if necessary to force a public
review in which the range of social costs and benefits might be explored impar-
tially. Also, the burden of showing the need for action should be shifted from
the public to those who wish to make use of public resources.
Current public concern with environmental issues shows no signs of slacken-

ing and, assisted by new ways of funding environmental protection programs,
must provide the ultimate impetus for any upturn in what has been a rapidly
declining quality of life for all men.

Pollution is becoming increasing international in scope. Here the issues will
be less easily resolved, chiefly because of the lack of effective non-violent sanc-
tions. The best available tool for counteracting global environmental problems
may lie only in effectively mobilizing world public opinion.
Current proposals for treaties for the use of the oceans and the ocean floors

provide a useful exercise in developing imaginative steps to protect a vital
part of the ecology of the Earth. The best hope for a workable device for this
purpose might lie in the creation of an organization to serve as an Ombudsman
for the Seas.

II. THE INSTITUTIONS-HOW DID WE GET WHERE WE ARE?

A. The individual

No rational person consciously acts to degrade the quality of his own life. He
may do so through inattention, neglect or general hopelessness—and to some
extent most of us do—but rarely if ever does an individual set out deliberately
to foul his own nest. It is difficult to find a current newspaper without at least
one story on environmental problems; and people who read these stories react to
them. This reaction may take the form of amusement; more often, and with
increasing frequency, the reaction is sympathetic. Environmental concerns
are no longer the private preserve of the birdwatchers : the same bell tolls for us
all.
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In 1969 the National Wildlife Federation commissioned two polls on American
environmental attitudes. The polling organizations reached similar conclusions;
most people are actively concerned about environmental problems, and would
prefer that their taxes be devoted to a greater proportion of the costs of solving
these problems than is now the case. The level of concern rises with income,
and varies inversely with age.
Over 50 percent of those interviewed felt that the government was devoting

insufficient attention to environmental problems and was providing insufficient
financial support toward their resolution. Over 80 percent felt personal concern,
and most of these were deeply concerned.
What then keeps them from the barricades?
Apathy is the most common explanation, but the surveys appear to rule this

out. The most significant inhibitor of action may rather be that we are too
easily convinced of our own political impotence. The larger the social grouping,
the more difficult it is for any person to make a significant impact upon group
decisions. On the other hand, when aroused, people can take and have taken
effective action.
A coalition of citizens joined forces in 1969 to require ,o reluctant U.S. govern-

ment to quadruple the amount of funds to be used for waste water treatment
facilities. They did so by informing their elected representatives that this was
a matter of specific, personal and urgent priority; their representatives listened
and responded.
The lack of adequate information is also a powerful factor, but this too

can be overcome. Today there is almost a superabundance of data about
environmental destruction, and by no means all of it is the uninformed emotional
outpourings of a few fuzzy-headed radicals (and reactionaries), as some have
claimed. Respectable and respected scientists and citizens are picking up the
cudgels and are making sizeable impressions with them.
A few years ago a small and determined group of citizens banded together

to oppose the largest utility in the United States, fighting plans to construct a
major hydroelectric plant within 50 miles of New York City. They stopped the
utility in its tracks. That company was Consolidated Edison, the plant was the
Storm King project, and the Federal Power Commission, which must decide
whether or not the plant should be built, still has not decided the case. The
strong case made by the citizens depended in large measure upon the fact that
they were able to propose alternatives to the project, supported by a wealth
of technical and engineering detail, to suggest that New York's serious power
problems could be met by less damaging methods. Although Con Edison has not
yet given up the project, it has adopted the alternatives and many sophisticated
agency-watchers consider it unlikely that the plant will ever be built.
Another more philosophical issue must be considered. Assume that we, in-

dividually or collectively, are confronted with a clear option: do we live very
well for a short period, or do we cut back economic growth in favor of long
term survival for the species? With or without volition, we appear to have
adopted the former course of action, and it is by no means clear that we would
act much differently if the choice were clearer. "Apres mot, le deluge" is a life-
style confined neither to France nor to the Eighteenth Century. This conflict per-
meates the environmental issues of the day, at all levels of each institution.
As individuals, we tend to be somewhat ambivalent about the importance of an

environmental conscience. In some respects, many people fail to observe even
a minimal degree of environmental good manners. For example, a shift in public
attitude would produce an instant halt to the littering of our highways, but no
such shift is visible. With very little effort, we could easily educate our children
in the importance of environmental responsibility; yet if anything our children
seem to be taking the lead in educating us. A national Environmental Teach-In
is scheduled for April, 1970 in schools and colleges across the country, and there
are signs that problems of pollution are occupying a rapidly increasing portion
of the attention of young people. A more encouraging sign could scarcely be
imagined.

It is important to distinguish between the actions and attitudes of individuals
and those of the groups into which they form themselves to consider environ-
mental problems. The biggest problems faced by citizens' groups seldom involve
a lack of motivation; they are typically financial. It is rarely to anyone's eco-
nomical interests to oppose a polluter; this means that the concerned citizens
must themselves assume these costs, although the financial burdens involved
in speaking out against a powerful and well-financed industry or government
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agency may be substantial. Although these are not usually publicized it is known
that the costs of carrying on a major controversy may exceed $500,000. We cannot
reasonably expect any group to bear such a burden, nor should we as long as
that group is acting to protect assets that are common and valuable to all.
At the same time, of course, we have a legitimate interest in seeing that public
subsidies will be employed only in valid and meritorious cases.
It might also be noted that citizens may not always organize themselves to

protect an environmental system. One group may be interested only in visual
pollution, while another is interested in noise, and it is an unfortunate fact of
life that the normal resolution of a pollution problem is to push it into another
area which may not be so vigorously defended. The public concern with power
generation facilities producing air pollution in the form of coal dust, oil droplets,
and increased sulfur dioxide emissions has played a significant role in the en-
couragement of nuclear plants, which involve none of these problems but which
may have their own problems in terms of radioactive and thermal pollution of
cooling water. What we need is groups with a total environmental concern.

B. Private institutions

Private businesses suffer to an extent from the same lack of information that
plagues individual citizens. Unlike those citizens, private companies can usually
afford expert advice, but for a number of reasons that advice is not always sought.
The horizons of the private decision-making structure are deliberately limited

to those factors which are considered to be of immediate importance, principally
economic. The hidden social costs of organized activity—what the economists
term "externalities"—tend to be thrust out of the decision matrix. These costs
still exist, however, and must be borne by society as a whole if not by the agency
which creates them. A classic example would be a pulp processing plant which
emits fumes of hydrogen sulfide, causing wrinkled noses and peeling paint for
miles downwind. The resulting inconvenience, possible health costs and certain
increases in maintenance costs have not traditionally been imposed upon the
agency which created them. Instead they have been imposed upon society gen-
erally, regardless of the capability or willingness of individual members to bear
them. And of course as Garrett Hardin has clearly shown, the short-term interests
of the entrepreneur may be directly opposed to the long-term interests of society
generally. [G. Hardin, The Tragedy of the :pommons, Science (13 December
1968).]
This system is not inherently evil, nor are its managers committed to profit

at the expense of the public. Indeed, some private companies have taken signifi-
cant steps to limit the disadvantageous Social consequences of their operations
at considerable internal costs, quite beyond what they were required to assume
by law. Unfortunately, a voluntary approach to reducing environmental problems
floes not appear to be adequate to a rational, long-term approach to resolving
them.
The forces of competition tend to minimize such voluntary efforts: few men or

companies, however public-spirited they may be, are prepared to expend large
sums upon the internalization of indirect costs. Nor can they do so without
incurring the wrath of stockholders even further removed from the environmental
affronts which they have indirectly created.
The mechanisms for balancing social costs against economic values must be

found outside the private institutions themselves, and they are: this is a major
function of government. It is important to note that the laissez-faire philosophy
which at one time characterized the attitude of American government toward at
least American industry is inappropriate to the problems which both confront
today. It is also apparent that on environmental issues the government is likely
to expand its control-oriented program. Public attention has already been focused
on air and water pollution as appropriate areas for concentration of effort.
There are other areas in which governmental action must be anticipated: among
them noise, solid waste disposal, and the byproducts of energy transfer are
mentioned with increasing frequency.
Governmental overview, if impartially and reasonably imposed, need not be

hostile to the private sector; it may even be in its short- as well as long-term
interests. The National Association of Manufacturers has never been known
as a hotbed of social activists, and yet members of NAM operating committees
have endorsed proposals for a strong federal body overseeing environmental
issues. Businessmen have to breathe, too, and are prepared to accommodate them-
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selves to the ecological imperative, so long as their fellows are subject to the
same rules.
We cannot assume that this increased governmental concern will take place

without some economic disruption. Marginal producers will feel the pinch most
strongly, and some may not survive. Nevertheless, the important consideration
to be borne in mind is that the rules must be enforced fairly and impartially upon
all parties.

Polluting industries have most often resisted pressure to clean up their oper-
ations by claiming that the measures proposed are unduly prohibitive or con-
fiscatory. Their chief means of resistance has usually involved threats to pull
up their stakes and move to a more permissive climate. It is believed that this
last resort has been adopted infrequently, if at all, and that it is only likely to
occur where a producer has found himself impossibly squeezed between falling
profits and rising costs. It has also been alleged that these are the marginal
producers whom the next strong wind will blow away in any case, so that little
lasting economic damage ever occurs.
In concluding the discussion on private institutions, it might be useful to

stress the distinction between those which exist to make a profit and those
which do not. The non-profit groups, smaller in size, financing and influence,
have only recently begun to interest themselves in environmental issues. The
interest of the private foundations in these topics may recently have been di-
minished by changes in the tax law, which seem to discourage the kinds of inter-
vention which may have political implications. If this turns out to be lasting,
the cause of environmental protection will have received a severe setback in the
United States.

C. The Public Sector

Governments appear to be unresponsive to the environmental problems of
today, and seem even less likely to be adequate to those of tomorrow. In major
part this appears to be due to the fact that the pace of technological change
has so accelerated that governments, as presently oriented, find themselves
unable to adapt to new problems and to exercise the type of control for which
they were originally constituted.

1. Executive branch
Although the problems of the executive branch are essentially similar through-

out the hierarchy, it is important to bear in mind that the mass of government
workers, the /umpenbureaucracy—marches to a drumbeat that only it can hear,
which (if it exists at all), is faint indeed. Higher levels of government, although
presumably more responsive to broad social needs, generally find their choices
so circumscribed by business-as-usual decisions further down the line that their
theoretically available policy options become dissipated by the inertia of the
machinery. This phenomenon is by no means peculiar to environmental prob-
lems, although these tend to be somewhat more acute because of the high stakes
involved and because the new issues do not fit easily into existing patterns of
bureaucratic stimulus and response.
In practically every agency of government, at almost every level, there develop

strong and seemingly almost irresistible pressures to maintain the status quo.
As one progresses from local to national bureaucracy this inertia rapidly in-
creases. A random example: very early in the 1950's the Eisenhower Adminis-
tration stated a strong preference for private power development as against
public power, but it was not until the Kennedy Administration took office eight
years later that the direction of the government had changed enough for it
to become an effective supporter of private power. Nor could the Democrats
reverse the trend.
There are also powerful personal influences that affect the career civil servant

—influences that are environmentally, in current bureaucratese, "counter-pro-
ductive." As one observer has put it, "the paramount objective of the permanent
bureaucracy is permanence." This contributes directly to the institutional re-
sistance to change already noted. Agency employees tend to react self-protec-
tively, and in so doing they protect their own institutions. Examples of this
tendency may readily be found: it was probably the principal roadblock en-
countered by Ralph Nader's "Raiders' in their government agency investigations
during the past two summers, who often ran up against a blank, noncommuni-
cative, bureaucratic wall. The same conspiracy of silence resulted in the at-
tempted burial of several agency reports on the controversial supersonic
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transport, all of which were unfavorable and all of which had to be wrenched
from unwilling bureaucratic hands by actively concerned Congressmen. It was
to combat this reaction that Congress recently passed the "Freedom of Informa-
tion" Act, requiring disclosure of all but certain specified documents—a public
law which has been honored far more in the breach than in the observance.
This problem is compounded by a frequent lack of clear policy direction from

the upper levels of government to the lower. New policies may be found in new
regulations and pronunciamentos which go religiously unread, or they trickle
down by word-of-mouth through a number of communicants, each with his own
built-in bias. This communications system serves as an efficient filter for any
content which may fortuitously have crept into the public statements of the
man or men on top.
These problems should not be ascribed solely to bureaucratic malevolence

Their problem is essentially the same as that of the private citizen: they are
not programmed to relate everday decisions to any specific action of the govern-
ment machinery. Moreover, the results of yesterday's decisions are rarely
communicated to the decision-makers as a corrective for tomorrow's programs.
To be sure, there is enough feedback that everyone knows when the dam doesn't
hold water (which happens), but when a dam destroys a delicate ecological
balance and wrecks havoc in the local community, this is rarely perceived as a
real-world problem, reported back and worked into the apparatus in such a way
as to avoid similar problems in the future.

Still another aspect of the problem is that government agencies compete with
one another. For example, for decades there has been a mute and polite war
between the Departments of the Interior and Agriculture; the first casualties of
this war have frequently turned out to be the environmental considerations.
Countless examples of this competition have been observed: timber cutting prac-
tices on public lands and in National Forests, pesticide regulation (if that is the
correct word for it), dam building and soil conservation are just a few. The
same kind of competition may occasionally be found between the public and
private sectors of the economy; once again environmental considerations usually
are among the first items to be jettisoned when the order comes to lighten
ship.
This competition is healthy in some respects, and the public may even

occasionally benefit. For instance, several years ago, the Army Corps of Engineers
conceived and attempted to give birth to a plan to build a high dam on Alaska's
Yukon River which would flood hundreds of thousands of acres of land in the
process. This dam was successfully opposed by the Fish and Wildlife Service
of the Interior Department on the grounds that it would do untold damage to
the wildlife in the region. The operative word here is "untold"—no one knew
just how much damage would have been done, and the Oorps was not seriously
interested in finding out.
Governmental competition has other consequences as well: although they

operate with public funds, governmental agencies are under pressure to maxi-
mize the value of the funds that they expend. This is not undesirable, but it
produces the same problems affecting the private sector: agencies are subjected
to great pressure to externalize social costs. The budgetary restrictions placed
upon the head of a large operating government agency are no less severe than
those upon the directors of a large corporation, and the body to which they
report is not much more aware of the importance of environmental factors than
is the average stockholder of American Telephone & Telegraph Corporation.
This analogy ought not to be pressed, since it lies within our grasp to improve
the ecological understanding of the Congress within a realistic time-frame, and
it will be difficult to do the same for the average citizen.

Finally, the actions of government agencies acquire considerable momentum,
which must be maintained if they are to continue to survive and grow [C. N.
Parkinson, Parkinson's Law, Houghton Mifflin Company, 1957] The Corps of
Engineers pursues an aggressive program in promoting its projects. A major
factor in this system is the method of calculating the costs of these projects
against the projected benefits to be provided. Cost/benefit calculations have, how-
ever, tended to inflate the benefit side of the equation while downgrading costs.
It is not that the Corps wants to clam every river and dredge every harbor in
America so much as that an institutional myopia has crept in, magnifying im-
mediate objectives and obscuring the relationship of those objectives to the
needs of society.

47-69 6-70-6
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2. Legislative branch
The essential function of the legislative branch of government is to formulate

and to review policy. In so doing, it operates under constitutional or other social
restraints, and it must of necessity paint with a broad brush. Translating basic
policy decisions into specific go and no-go decisions is never an easy task, and is
often complicated by pressures within the executive branch to change the policy
decisions themselves. This can be done on a small scale and is done, often without
significant risk since the legislative oversight is inclined to be sporadic.

More importantly, policy is only as good as the information upon which it is
based, and this information tends to be biased, conflicting, fragmentary and/or
out of date. Turning to the U.S. Congress as a case in point, consider the effect
of the following factors upon the theoretical nonbasis with which a policy deci-
sion is supposed to be approached:

1. The nature of the proposal.—Most legislation enacted by the Congress is
first proposed by agencies in the executive branch. (This, incidentally, may not
be quite so common today: the legislative proposals of the present Administra-
tion have been criticized as somewhat sporadic. Many of the bills now before the
Congress, however, are holdovers from earlier years, and the basic pattern seems
to have changed very little.) Support for these measures tends to be channeled
well in advance of their consideration—facts are marshalled, charts are pre-
pared, as are witnesses. A frequent byproduct of this process is that the Congress
may focus on the wrong issues.
2. The Congressional Committee structure.—Committees of the Congress, and es-

pecially their ranking members, are the principal focus of much of the power in
Washington. This apparatus determines which bills shall be heard, whether testi-
mony in opposition shall be considered, and if so, how it will be rebutted. Unless
the issue is a prominent one, under the attention of the press and the public, or
unless a maverick Congressman digs in his heels, those controlling the Committee
have a relatively free hand in developing the arguments for and against the
bills; hence they control its future.

3. The bias of Congressional leaders.—The environmental crisis is a relatively
new phenomenon, and the young are, in general, more concerned with the prob-
lems than are their elders. This is as true in the Congress as it is elsewhere, and
the result is that many of the older members, who exercise greater control over
legislative action than do their younger colleagues, are visibly less inclined to
move vigorously to meet the new challenges. Exceptions to this generalization
can easily be found, but its general truth is not seriously questioned. The effectof this bias toward inaction ought not to be discounted.

4. The adequacy of the testimony itself.—Assuming that the measure is areasonable one, and that the controlling committee is interested in developing thetrue issues, the witnesses called to testify may nonetheless not be the best avail-able. Witnesses on environmental issues have tended to be the elder statesmen—established scientists and professionals whose views on new problems and onthe need for new approaches have been colored by their own studies and vielv-points, which may be considerably out of date. A review of nongovernmentalscientific testimony over the past few years shows several names which tend tocrop up again and again; these individuals (who may be spectacularly well quali-fied in their areas of competence) may occasionally edge into areas in which theyare not so well qualified to speak, and often seem to respond to the unspoken needsof some committee members to be reassured that "things are not all that bad, andsomehow technology will find a way." Although not every witness falls into thiscategory, it happens often enough to constitute a real problem. There is a nee tidevelop the base of scientific testimony available to the Congress on environ-mental issues and to see that the younger men and women (who in some respectsat least have a greater stake in the future than do their elders), whose factualknowledge may be far more current, shall also be heard.
5. The context of the legislative decision.—Another conflict, not at all re-stricted to environmental issues, faces the legislator who must decide whetherto favor the interests of his own constituency as opposed to those interestswhich he may or may not perceive as national. Thus Congressmen and Senatorsfrom the West are generally inclined to favor legislative proposals to open publiclands for development (mining, grazing, lumbering, oil exploration, etc.), whereasthe interests of the entire country might seem to favor retaining these landsin a less vigorously exploited condition. How to measure the interests of localareas against those of society is a serious question: this task may be one ofthe most significant functions of government.



79

The broad nature of the authority and responsibility of the legislature m
ay

prevent it from exercising effective control over the actions of the 
organiza-

tions under its theoretical direction. Aspects of this problem have
 already

been alluded to. The policies that the legislators are called upon to d
efine are

so broad that they cannot possibly be spelled out in detail, and yet it i
s in those

details that the actions of government become manifest, and where the
 shoe

pinches most cruelly.
The legislative mechanism may also be criticized for one factor which ha

s been

instrumental in allowing the institution to survive: its slow react
ion time.

The Congress is a highly conservative body—deliberate in adopting ne
w courses

of action, and slower to change them once adopted. This is a source of
 strength,

preventing today's fad from becoming tomorrow's straitjacket, but it is 
also a

real source of danger to the system. Science and technology have tra
nsformed

the world of the mid-twentieth century into something that was 
quite un-

imaginable fifty years ago. The rate of change is accelerating, and it is a
 brave

man who claims that he can predict the state of the world in the year 20
00.

Shrill voices may decry technology and demand that there be a halt t
o new

technological development; they are no more likely to be heeded than we
re the

machinery-wrecking Luddites of nineteenth-century England. Whether they a
re

right or wrong is quite beside the point; barring massive catastrophe, 
technology

will not be significantly curbed and the rate of techological change will a
lmost

certainly continue to accelerate.
New technology creates new social conventions, which in turn affect 

legisla-

tive policy. Yet the mechanisms for determining that policy are keyed to

technological considerations that may have been out of date in 1789, a
nd to

decision-making processes that have remained essentially unchanged sin
ce the

days of Roger Bacon. Consider another example: that of massive
 climatic

change. Scientists tell us that urban development and energy transfer now
 have

a significant effect upon global weather patterns. We hear on the one
 hand of

the "greenhouse effect", which tends to raise atmospheric temperature as
 a

function of increased carbon dioxide production, and on the other of increa
sed

amounts of pollution in the air, which tends to lower atmospheric temper
ature

by decreasing the amount of solar radiation reaching the Earth's surface.
 Some

scientists, extrapolating present activities, speculate that it would take t
en

years to decide which is the more powerful effect, and that by then large scale

climatic changes may be irreversible. This view is by no means com
monly

held, but it is under serious consideration by men whose voices ought to 
be

heard. They have not been heard by the Congress, and if they were, they 
would

be outnumbered ten to one by men saying "we are not certain, we do not 
know,

and we should take no action until we do."
These problems are not the exclusive province of the Congress; they are th

ose

of the scientific community and they are ours as well, as humans with a p
re-

sumptive interest in survival. There is no way to force these problems to the

front, conjoined as they are with an historically validated precedent for doi
ng

nothing—yet.
Legislators tend to focus upon institutions rather than upon individuals—to

see the needs of the larger groups, whose existence depends upon tradi
tional

thought patterns and legal fiction. A water pollution problem is perceived 
as

that of a municipality or an oil company, an air pollution problem as that of a

manufacturer. Yet it is individuals whose favor the legislator must seek if he is

to survive. This suggests in turn that if individuals can organize themsel
ves to

be heard as an institution, concerned with environmental survival, the legislators

will respond. This has not yet happened generally—no signficant environment
al

lobby has yet made its voice heard on the national level; if any exist elsewhe
re,

their story has not properly been told.

3. udicial branch

The courts exist to see that the written and unwritten rules of society are

followed—that the policies formed by the people and their elected representa-

tives are observed. Within narrow limits, recognized and indeed insisted upon

by society, the courts have been successful in this function.

As a means of achieving rational decisions on environmental issues, the courts

are usually ineffective. Their influence could increase, but this would require a

significant departure from the usual legalistic approach and would involve the

recognition of a basic and inalienable human right to a liveable environment.

Such a decision appears to be only a remote possibility. Without this new con-
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stitutional approach, the courts will almost certainly be hamstrung by inade-
quate policies adopted by the legislature and by common law rights which were
defined centuries before the current environmental problems appeared.
Lawyers are adept at pouring old wine into new bottles, and efforts are under

way to push the courts into a more enlightened attitude on environmental ques-
tions by torturing old principles of law into new shapes, designed to meet the
needs of the time. Principles of sovereign trust, of public and private nuisance,
and of public rights in private property are being dragged out, dusted off and
sent into battle, but may well be expected to return on their shields, bloody and
bowed. In time, the law could adapt, but it is time that we lack.
The basic defects go deeper than theories and tactics: only in rare instances

can the courts make decisions with more than local force and effect. The U.S.
Court in Southern New York may properly hold that the federal Department of
Transportation must observe certain procedures specified by statute that may
have escaped the Department's notice, and that for this reason a highway shall
not be built over the Hudson River. At the same time the same Department in
apparent disregard of the same procedures seems to be traveling down the same
path in favoring the construction of longer runways into the Columbia River.
Technically the decision of the New York court is not binding in Oregon; the
Oregon courts are free to disagree with their Eastern brethren and such disagree-
ments are in no way uncommon. A means does exist for resolving interjudicial
disputes: the Supreme Court of the United States. That Court, however, is al-
ready operating under a fearful load and can devote only a limited amount of
its energies to environmental questions, however imperative they may appear
to be.
The courts also lack an adequate information base upon which to make their

decisions. The common law system is grounded upon the adversary system, the
theory being that each side will present the most favorable case, and that the
court will then resolve the dispute on the basis of the evidence before it. The
environmental problems arising today are highly complicated—so different from
the land disputes and tort actions of centuries ago that they hardly bear com-
parison. In theory, export testimony ought to be available to both sides to support
their cases; in practice, this simply does not work. Even if environmentalists can
afford to hire experts (and they often cannot), experts cannot always be found.
It is a rare electrical engineer who will agree to take the witness stand on behalf
of opponents to a power plant or transmission line: he knows well that other
utilities may thereafter hesitate to contract with him for services in circum-
stances that may be wholly unrelated to the present controversy. Conscientious
men do exist and someone may be found to testify, but it is not easy; eases have
been lost and will continue to be lost for this reason. Without that interplay of
expert testimony, the court is at a major disadvantage, and the decision is likely
to suffer.
Even if experts can be found by all parties, the court's information problems

are not thereby solved. Technical questions are already difficult, and they are
growing more complex. Judges spring from different backgrounds, but the law
operates upon the theory that their experience is essentially irrelevant to the
issues that they must decide; historically, ignorance has been a prime virtue,
the court acting as the tabula rasa upon which the cases of the opposing parties
may be written. This is a manifest absurdity, but it is the way the law grew, and
it is a fact that lawyers with weak technical cases prefer judges with little
technical competence.
Another weakness built into the judicial system from the environmenal stand-

point is its tendency to delay decision. Combined judicial and administrative
delays have postponed the Storm King decision by five years and if the parties
fight down to the wire another two or three year delay is likely. This delay has
in many respects worked in favor of the conservation group, but this happy state
of affairs is not the rule. Citizens opposed to a particular proposal or project
are usually forced to seek injunctive relief from the courts; they may and often
do find that this relief cannot be obtained without their posting a substantial
bond, which is quite beyond their means. The results is that while they work
their way through the courts, the opposition is busily "doing its thing"—
building or digging or chopping down—and by the time that the court is ready
to decide, the essential question has become moot. Injunctive relief is typically
the only possible hope for environmentalists, since the alternative is a damage
suit, and it is a basic tenet of such organizations that money cannot replace
what is threatened.
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Constitutional revision has been proposed as a means of providing a clearer

and more enforceable definition of our rights to an undergraded environment.

New York State has adopted such a program, and similar efforts have been

mounted on a national level. An Environmental Bill of Rights would indeed be

a valuable tool, but no such proposal has a chance of even being seriously con-

sidered without vastly increased pressure upon the Congress and upon the

legislatures of the several states; there is no evidence that such pressure is

forming. Consequently, at present such a step must be considered too remote to

be seriously considered.

D. The National and International Nature of Environmental Problems

Much of this paper has been devoted to American institutional and environ-

mental problems. Neither category is exclusively ours: England has had and

continues to have serious air pollution problems; the Russian sturgeon is vir-

tually extinct, and with it, a valuable national resource; Tokyo displays almost
every conceivable environmental problem; and the indiscriminate use of pes-

ticides has wreaked havoc in South American ecosystems.
Environmental problems are not peculiar to specific ideologies or geographical

locations, although these may play a role. At least in part, the problems arise

because of identifiable human failings and are encouraged by continued human
inadequacies.

Pollution is limited by neither internal nor external political boundaries:
dirty air and water pass from country to country with no restriction, and people

downwind and downstream can only suffer, possibly comforted by knowing that
their hands are not likely to be any cleaner than those of their neighbors.
The international community is rapidly becoming aware of the nature of the

problems presented by environmental degradation. Sweden has taken an im-
portant step by proposing a world-wide Conference on the Environment for
1972, under the auspices of the United Nations. The general question is one on
which many nations can agree, but our complacency with this happy state of
accord must be tempered by the realization that agreement is usually easy to
reach in principle, until specific problems arise. Everyone is against pollution,
but the ranks of enthusiasts quickly thin as specific problems arise and specific
remedies are proposed.
As we have noted, man has been less than successful in his dealings with

environmental problems on the local and national level. Internationally, our
record is even worse; nor do the histories of the international fish and whaling
commissions encourage a sanguine view of prospects for the future. The United
Nations, in turn, has neither the constituency nor the commitment to act as a
source of resolution for the foreseeable international environmental conflicts.
It was not created for this purpose, and would require extensive internal change
if it were to take them up seriously.
As in the case with national problems, we are challenged to develop new ways

to attack international pollution. In so doing, we must take account of the
deficiencies built into the system and, wherever possible, should adapt corrective
techniques to the situation as we find it, not as we would have it.

E. Patterns of Institutional Inadequacy

The preceding review of social institutions reveals some basic patterns:
problem areas where difficulties appear to be concentrated and where effort may
profitably be devoted to provide a more enlightened context for environmental
decisions.
Perhaps the most important of these is the lack of adequate information at

the operating level—information about what is happening, what is at stake,
and what the alternative may be. In some cases this information is not there
because it is not available—because no one has yet asked the right questions.,
In other cases, and probably more frequently, the information is not available
to the person who needs it when he needs it.
Another major area of inadequacy might be described as that of the lack of

effective control systems: ways of determining that decisions once made are
carried out, and that the sand that creeps into the machinery is removed with
a minimum of time and trouble.
The next problem area is probably the least controllable: the time scale within

which we must respond to the environmental challenges is so compressed that
whatever information and control systems we can develop may still be unable
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to operate effectively. The rate of technological change will probably remain
rapid, although it has been suggested that a leveling off is likely in some areas,
[J. Platt, What We Must Do, 166 Science 1115 (28 November 1969) ]. The objec-
tive then becomes to develop sufficiently responsive systems to permit society
to react to new crises before these have acquired unstoppable momentum.

Still another problem is that our trouble-sensing procedures are inaccurate and
inadequate. We do not seem to be able to react when problems are foreseen;
we do not respond until they have become massive and therefore less easily
managed. This in turn requires the exertion of far greater corrective force than
would be necessary if we had reacted sooner and more adequately.

It also points up the failings of the more or less simplistic solutions that we
often adopt as a means of correcting environmental problems, which are rarely
if ever simple in origin, and are not usually curable by the simple solutions
presented to and accepted by decision-makers who are not professionals in these
complex areas. The Department of Health, Education and Welfare has concerned
itself strongly with the effects of carbon monoxide and sulfur dioxide in dis-
charging its statutory responsibilities under the Clean Air Act. While it has not
entirely ignored the interacting and cumulative effects of the many other pol-
lutants that affect the quality of our air, it seems to have spent considerably
less time and effort upon them, notwithstanding the fact that some may have a
subsantial effect upon our health and welfare.
A further problem is that we have never seriously set out to define what we

mean when we talk about an "optimum" or "livable" environment. True, we all
tend to make these judgments on a subjective, nonanalytical basis, and we focus
on issues with which we may personally and emotionally be involved. The tennis-
shoed Little Old Lady may grieve for the Redwoods or a threatened brook with-
out realizing that bigger and more serious problems may threaten much more
basic values—perhaps life itself.

Subjective judgments on these questions are unavoidable, and may not be
undesirable. But at the same time it would seem important to devote a portion
of our energies to an informed effort to define the public interest, and to clarify
some of the conflicts that are inevitably involved. If, for example, we continue
to favor the internal combustion engine as an integral element of our transporta-
tion system, what will this mean in terms of projected levels of air pollution,
climate and human health? Should we not, in other words, develop a base-line,
from which we may then judge the consequences and costs of proposed new
courses of action?

If we are in a position to relate the consequences of certain behavior to a
better-defined concept of what we want as an environment, we can then measure
one against the other, and take rational positions for or against a given proposal.
If we first define the amount of permissible variations in salinity, heat, oxygen
and other factors affecting the quality of our rivers, we can then judge how many
dams and power plants those rivers can tolerate before they are damaged or
destroyed as resources.
As indicated at the outset, these problems may be found in different forms at

each level of man's organized activity—local to global. They tend to increase in
intensity as the area of concern expands, and the larger groups may and often
do frustrate the wishes of the smaller groups. This question requires separate
treatment, but is is important. We have traditionally attempted to cope with
the phenomenon by setting aside areas of sanctuary to protect the smaller units
from the action of the larger, and this may not have been a happy choice. It
might be wiser to concentrate upon building an automatic review procedure into
the decision-making apparatus of the larger groups with appropriate sanctions,
to ensure that the interests of their constituent members are not ignored while
larger scale policy decisions are being thrashed out.

III. NEW STRATEGIES-WHERE DO WE GO FROM HERE?

A. Local and National Problems

The first and basic corrective need is to construct a more authoritative and
responsive information-gathering network, and to develop methods of dis-
tributing that information at minimum cost to those who need it. This need
affects all institutions, at all levels, and is only superficially satisfied at present.
How this should be done and who should do it are important questions yet to be
resolved; strong arguments can be made for keeping the apparatus out of govern-
mental hands, and the profit factor provides equally powerful reasons for keeping
it out of the marketplace.
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Emphasis in developing any such information network must necessarily be
placed upon the excellence of the service—differences of opinion are no vice,
when responsible and adequately documented, and unanimity of opinion ought
properly to be a source of some concern.
The traditional approach to the development of social control systems has

involved the creation of administrative regulatory bodies, acting as expert
arbiters to protect the public interest. This approach has been spectacularly
unsuccessful: the regulators have inevitably become captives of the industries
that they were established to regulate. Whether consciously or not, the regula-
tors have adopted roles as promoters and protectors of the theoretically regu-
lated. There is little hope that improved environmental protection will result
from the establishment of a new superregulatory environmental agency.

Another method suggested for controlling rampant environmental degrada-
tion involves the establishment of technical and technological monitoring sys-
tems—putting scientists in the position of active maintenance, control and dis-
semination of environmental information and protective measures [B. Crowe,
The Tragedy of the Commons Revisited, 166 Science 1103-1107 (28 November
1969) ; see also Technology: Processes of Assessment and Choice (July 1969,
National Academy of Sciences), and A Study of Technology Assessment (July
1969, Committee on Public Engineering Policy, National Academy of Engineer-
ing), both submitted to the House Committee on Science and Astronautics].
This effort is hardly more likely to succeed, requiring a degree of political
sensitivity and aggressiveness which is foreign and perhaps antithetical to the
scientific method, and certainly inconsistent with past history and current
tradition.
The most adequate solution to the problem of devising workable control

mechanisms appears to lie in putting necessary information into the hands
of the concerned public, which has the most direct interest, and by giving it
better tools and ways of calling environmental miscreants to account. We can-
not prevent the bureaucrat or the entrepreneur from making decisions which
have short-term advantages for him but long-term disadvantages for society.
What we can do is to require him to make his decisions and reasons public,
and to provide a forum which can review those decisions with broad social
interests in mind.

In effect, this would involve building into the decision-making structure of
government the ability and directive to consider long-term and ecological con-
sequences of activities within their areas of responsibility. This might be
accomplished by taking a number of specific steps:
1. Long-term effects of programs and policies must be examined and detailed

as a matter of public record.
2. Post-monitoring control systems must be established to determine whether

the environmental effects were those anticipated, and if not, why not. Here
again the public should be given easy access to the full record, and procedures
should be established to permit citizens to put the appropriate agencies on
notice that problems have arisen requiring attention.

3. Executive agencies should be required as a matter of regular procedure to
obtain the views of other interested federal, state, or local groups, public and
private, on questions related to their programs. Resnwisible issues raised should
be answered on the record, and if no answer is forthcoming, or if the answer is
unsatisfactory, procedures should be established to permit judicial review of
the matter.

4. Public agencies adopting specific programs should also be required to
document whether and how these programs are best adapted to the compre-
hensive needs of the situation. Where reasonable alternatives exist, these should
be described, and an explanation should be given as to why they were not
adopted.

5. Each agency taking action should be required as a matter of law to justify
why any action at all was desirable. This is not so simple-minded as it sounds:
the Corps of Engineers is hard put to defend itself when asked to develop the
cost/benefit calculations of the virtues of not building a dam. The assembling
of a group of technologists and/or engineers presupposes great pressure to do
something—the option of not going forward at all is often obscured or ignored.

This latter requirement suggests itself for nongovernmental areas of endeavor
as well. Highway builders, land developers and others have a far easier job
in proving their cases than do their opponents. and are much better enuipped to
deal with these problems. A heavy burden of proof is placed upon the people
presuming to speak for the public interest. To get into court they must show
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that active harm will result, not balanced by the putative good to be achieved
through the proposed activity. The burden is misplaced—those who wish to use
environmental assets should be required to show that the balance favors their
proposals.
We must also develop mechanisms for more rapid, extensive and convenient

public review of major public and private agency decisions. This might best be
done through the creation of a Public Defender for the Environment, with
authority to review general governmental policies and to pass upon specific
problems which are considered to have significant environmental consequencies.
In extraordinary cases, this Defender might be given the authority to issue
temporary cease and desist orders as a means of preventing the otherwise in-
evitable destruction if important resources. Control procedures must of course be
set up to prevent such a Defender from acting irresponsibly, or to force him to
act in proper cases.
We must encourage the public to participate more effectively in thhe making

of decisions with environmental implications, as to which it has no present
measurable impact. This means citizen action programs, keyed to the issues of
the day. Call them lobbies, pressure groups, or anything else; color them im-
portant. Their actions should be coordinated in such a way as to have a meaning-
ful impact upon the legislative bodies whose decisions affect us all.
We also need to develop new ways of funding citizen organizations with

environmental objectives. Where they act to protect common assets, they should
be supported by the public treasury or by the organizations whose actions created
the problem in the first place.
The first method might be accomplished by the enactment of a federal statute

to the effect that any person or group winning or perhaps even instituting a court
case based upon the violation of a federal pollution law should be entitled, in
the discretion of the trial court, to recover reasonable attorneys' fees and costs.
It would be necessary to spell out in detail the nature of the cases in which such
relief would be appropriate, but the basic idea merits discussion.
In many ways it would appear more desirable to force the would-be polluter

himself to underwrite the costs of protecting the resources that he has threatened.
This could be done by requiring a public bond to be filed by agencies which
propose to take actions with potentially undesirable environmental consequences.
That bond would be subject to forfeit if an anti-pollution law were violated or if
unforeseen environmental consequences should occur, and the funds might be
applicable to legal fees or to cleaning up the resultant problems.
We should also step up our efforts to find more adequate technological solutions

to the problems which technology has itself created. The most effective and least
harmful method that we were able to develop to clean up the infamous Santa
Barbara oil spill involved the massive use of straw, men and hand rakes—hardly
a creative response. Transferring oil from Alaska's North Slope to world markets
could create serious environmental problems: the use of gigantic ice-breaking
tankers risks the Arctic Ocean, and the use of overland pipelines threatens a
tundra that has remained substantially unchanged for many, many years. Both
techniques menace a fragile ecology that might take centuries to recover, when
and if something unforeseen should happen.

It is almost inconceivable that more effective and less expensive techniques
could not be found to meet these and other environmental hazards of the time.
The civilization that could put men on the Moon ought to be able to do better.
The solutions to these problems might be expensive, but the failure to find
answers will certainly cost us more.
Some of the strategies described above have already been implemented in the

United States, others are under consideration, and some may never have been
publicly advocated.
In 1968, several Congressmen formed an unofficial Ad Hoc Committee on the

Environment as a channel for communication on environmental issues between
the Congress and interested scientists and informed citizens. The committee now
numbers 120, and is in regular contact with 132 expert advisors. Membership on
the committee is open to any interested legislator: Senator or Representative.
Republican or Democrat. This step does not entirely satisfy the need for better
information, but it seems to be a long step in the right direction. The information
network available to members of that committee may soon be expanded to meet
state and local demands for better environmental information, and it ought also
to be useful to other groups with similar concerns.
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Legislation has been considered in the Congress which could go far toward
arming citizens' organizations with better information on what federal agencies
are doing and why they are doing it. The National Environmental Policy Act
of 1969, sponsored by Senator Henry Jackson and Representative John Dingell,
contains language to this effect, as does the airport construction bill recently
passed by the House. It remains to be seen, of course, to what extent the execu-
tive agencies will be successful in their inevitable efforts to weaken the impact
of these measures. Their jobs will be made more difficult by the certain knowledge
that interested legislators will be watching them carefully.
These steps and the ones that remain to be taken are hopeful signs in an area in

which hopefulness is uncommon. If anything, these efforts should be accelerated;
we may not be able to afford much more delay, and we should begin to exercise
what talents we have for imaginative and bold departures from patterns of
behavior that are no longer adequate to the needs of the time.

B. International Problems

The factors that inhibit adequate response to local and national pollution prob-
lems are even more effective in preventing international action, and yet we now
realize that many national environmental problems have supranational conse-
quences. Thus control procedures to keep global pollution to a tolerable minimum
assume critical importance.

Although attention has only recently been focused on international environ-
mental problems, it is clear that this is an important area for concern. The pro-
posed 1972 U.N. Conference evidences the acceptance of this concern, but few
specific suggestions have been made to create mechanisms to meet today's prob-
lems, and those which are predictable in the near future.
•The need for better information channels is as great here as it is on the smaller

scale. If anything, political corrective steps can be even more easily blocked than
are those acting at state and national levels, and we have not yet devised a work-
able system of sanctions to minimize those problems which all concede to exist.

If it is true, as argued above, that the interests of small groups are often
at odds with those of the larger societies in which they exist, how much more
true is this of separate nations, where antagonisms are more easily created and
sustained, and where common concerns may be deliberately obscured? Downwind
and downstream nations from those apptying persistent pesticides may see their
own problems clearly, but their apprehensions are likely to be viewed as quite
unimportant to the nation creating the problem. That nation may well consider
righteously that its first interest must be to protect the health and food supply of
its own citizens, and that the undesirable side effects are simply someone else's
problem. Unforunately, they may be everyone else's problem.
The same conflict lies at the heart of many of the issues discussed earlier,

but its impact is perhaps most clearly visible in international issue. The strongest
peaceful sanction that we have been able to devise to influence international
decisions appears to be the force of public opinion. More attention might profitably
be devoted to the use of public disclosure as a force to produce more adequate
decisions on international environmental issues. A weak reed it may be. but it
must serve until we can find a stronger substitute.
If we narrow our focus to a specific topic, the ways in which such pressures

might be brought to bear become clearer. One such suggests itself immediately
as of current and significant interest: treaties for the use of the seas. The sig-
nificance of this problem area has been perceived clearly by national interests
which see the oceans as a vast potential source of food and mineral resources.
and thus as critical to their survival.
We must pass over without further analysis the critical issue of sanctions

as beyond the scope of this paper and as beyond the ability of the concerned
parties to resolve at this time. We shall also assume, for the purpose of argu-
ment, that it will eventually become possible to develop working treaty relation-
ships with the affected nations and that such a treaty will provide an operating
structure as well as a policy-making body.
What suggestions may be made to provide some assurance that the vast assets

of the ocean will be used for the common good, and not misused on behalf of
narrow segments of humanity? Proposals have been made to provide a focus
for scientific impact at the policy-making level, these disciplines will of ne-e-
sity be represented at the operating levels as well. These proposals do not appear
to be entirely adequate to current needs—they are lacking in the control aspects
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described above, and will be as inadequate to international issues as they are
on the smaller and presumably more easily managed national scale.
We need an Ombudsman for the Seas.
The functions of such an organization would be simple: to review and to

comment upon proposed actions by the operating arm of the treaty organization
and others, to consult with the policy-making arm on matters which are or
which ought to be under consideration, and to make recommendations to these
and to all nations on ways to use, without misusing, the oceans.
This latter point is particularly important, since the seas can be significantly

affected by the activities of nations which may not be treaty signatories—even
by nations which are entirely land-locked. Inland rivers and estuaries play an
important role in the life cycles of fish and other species important to man;
these in turn may be highly vulnerable to actions affecting airsheds or water-
sheds with oceanic outlets. Few nations in the world remain entirely oblivious to
the opinions of others and the ability of the Ombudsmen to focus worldwide at-
tention upon previously ignored problems could prove to be a highly valuable
tool.
When and as sanctions are developed for the international treaty, considera-

tion should also be given to making sanctions available to the Ombudsmen, under
adequate control procedures. The Ombudsmen should not, hovVever, be police-
men: they will have enough problems without adding new ones. They should
have and maintain a close working relationship with whatever organization
handles the operations of the treaty organization.
The Ombudsmen should have direct access to current oceanographic and

ecological information about the seas. Again it would be desirable to keep infor-
mational and experimental activities separated from their primary functions;
it would also be important to keep them separate from the conventional chan-
nels of authority within the operating arm of the treaty organization.

History indicates that, in the seas as elsewhere, strong pressures will be
brought to bear by those seeking to exploit these resources. It will be critically
important to build into the treaty organization some form of countervailing
pressures to ensure that the long-term productivity of the oceans is not endan-
gered by man's effort to turn these assets to limited advantage. If we have
learned nothing else from the ecologists, we know now that we exist within a
closed system and that we must develop processes and procedures that will
permit us to recycle those resources that we must use. To this end, the
Ombudsmen can serve us well.
For a number of reasons it would seem desirable to create a three- or five-

member organization of Ombudsmen with staggered, rotating memberships. They
should have a semipermanent professional staff; continuity is important, but a
constant access to fresh blood can provide a responsiveness to challenge that will
be invaluable to the participating organizations and nations.

It may not be desirable to have a highly structured decision-making apparatus
within the organization itself. No member should be given the power to veto
the action of the group or of any other member; indeed, if any member perceives
a particular problem as important, and if his colleagues do not share his views,
he should be given latitude to study the problem and to report upon it to the
appropriate bodies, supporting his report with whatever evidence is available.
The Ombudsmen should be required to submit an annual report on their op-

erations to the treaty organization, and copies of this report should be given
wide distribution to member nations as well as to the United Nations. Dissenting
views should be made available in the same form. The incentive to review
specific problems might come from within the organization itself, or it might
come from any member nations. If review is declined, the reasons for disapproval
ought to be spelled out in detail.
Funding is critical. As one of the important functions of the treaty, the

Ombudsmen should be assured of a regular budget, subject to no diminution be-
cause of the concerns of any member nation for tender subjects. Unless the
organization can be truly independent and free of budgetary apprehensions, its
work must inevitably suffer.

Clearly the problems of protection of the global environment are not confined
to the use of its oceans. Theaties for the oceans are only a beginning—but there
is no good reason why this treaty should not be viewed as the first real step
toward more comprehensive and adequate environmental protection. Men require
a world that men can live in.
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The oceans are important for a number of reasons. It has been shown that they
are not as productive as they were once thought to be, in terms of long-term food
sources for humanity. Nor can we develop the oceans as a safety valve for man's

tendency to fill up all available living space with himself or with his waste prod-
ucts. We must instead concern ourselves with protecting a vital element in the

ecosystem of Spaceship Earth; at the same time we may perhaps take a halting

step toward developing techniques that may prove effective in other areas as well.

Antarctica has so far withstood the territorial instincts of man in reasonably
good order. For this we cannot take much credit—there has been very little
pressure to exploit these resources. This region of the world may now prove
significant in other ways; oceanographers claim that some of the best fishing

waters in the world are found off the coast of Antarctica, supported by the
massive upwellings of nutrients resulting from convection currents created by
the warm and cold water masses in the area. The treaty organization might well

begin its charter by mounting an intensive review of Antarctic ecology, to deter-

mine how this resource may provide a sustained value for man. The Ombudsmen

can play a significant role in this endeavor.
In international relations today, we need techniques to disperse and not to

intensify international rivalries. The potentialities of a treaty for the use of

the oceans, with built-in guarantees for their long-term protection, would appear

to be a matter of high priority.

Senator HART. We will adjourn.
(Whereupon, at 12:10 p.m., the hearing was adjourned, subject to the

call of the Chair.)





ENVIRONMENTAL PROTECTION ACT OF 1970

WEDNESDAY, JULY 1, 1970

U.S. SENATE,
CoAtiVIITTEE ON COMMERCE,

SUBCOMMITTEE ON ENERGY, NATURAL
RESOURCES, AND THE ENVIRONMENT,

Washington, D.C.
The subcommittee met at 10:15 a.m., in room 1114, New Senate

Office Building, Hon. Philip A. Hart (chairman of the subcommittee),
presiding.
Present: Senators Hart and Moss.

OPENING STATEMENT BY THE CHAIRMAN

Senator HART. The committee will be in order.
Today the Subcommittee on Energy, Natural Resources and the

Environment resumes its hearing on S. 3575, the Environmental Pro-
tection Act of 1970, which Senator McGovern and I introduced earlier
in this session.
We have had some earlier hearings. At that time we had testimony

from several distinguished advocates of the bill, including Senator
McGovern.

Additionally, we heard from the former Attorney General, Ramsey
Clark, the former Secretary of the Interior

' 
Stewart Udall, and from

Prof. Joseph Sax, from the University of Michigan Law School.
Professor Sax was extremely helpful in drafting the bill. He had

earlier drafted &similar proposal which was introduced into the Legis-
lature of Michigan. That bill, I am glad now to say, after passing in
the House of Repreisentatives of the State legislature several months
ago, was approved last week by the State senate, and with only minor
modifications.
This is welcome news, not only for the advantages it brings to the

conservation movement in Michigan, but for the salutary effect it
may have on the progress of the bill we are considering. At least it
will be possible now to respond to those who find impending disaster
in the bill's provisions that the legislature of at least one State, which
some consider enlightened, does not share in their views.
In fact, I have been told that similar bills are now moving in the

legislatures of other States, as well.
If there are, in fact, risks of disaster in the enactment of S. 3575,

it is the opinion of those of us who support it that those risks pale
in comparison with those inherent, in the rejection of the bill.
Time and again we witness the failure of our bureaucratic machinery

to provide the public with adequate environmental protection. It is
(89)
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the basic theme of S. 8575 that on all such occasions, the citizen must
be equipped with the legal tools to protect himself through the
judicial process.

Unfortunately, traditional legal barriers have consistently stood in
the way of his efforts in this regard. It is the purpose of S. 3575 to
effect a complete and thorough removal of all such barriers.
Our first witness is one who I suspect will not offer any great opposi-

tion to what has been said thus far, in that he has introduced in the
House a bill the language of which is identical to that of S. 3575.
It is a pleasure to have with us today the distinguished Congressman
from Arizona, Morris Udall.
I wonder if the able Senator from Ptah, Senator Moss, would care

to say something?
Senator Moss. Well, thank you, Mr. Chairman. I really have no

opening statement to make. I wish to welcome Congressman Udall
and the other witnesses we have today.
This is a very important area, one that we are all more conscious

of today than we were a few years ago, and certainly an area where
we need to move forward with the tools to give the average citizen
his opportunity to defend the environment.
So I have really no opening statement, other than to welcome him,

Mr. Chairman.
Senator HART. I welcome the Representative from Arizona, Morris

Udall.

STATEMENT OF HON. MORRIS K. UDALL, U.S. REPRESENTATIVE
FROM ARIZONA

Mr. UDALL. Thank you, Mr. Chairman, and Senator Moss.
I have a great deal of pleasure in appearing here this morning

before two of the men I most admire in Congress, and I know you have
heard from a number of learned and well-informed witnesses. I hope
I can add something to it, but at least I want, by my presence here,
to underline the importance, as I see it, of moving into this area and
giving the ordinary concerned citizens some tools to join in this
battle for the environment.
I have a 12-page, double-spaced prepared sheaf of testimony here.
Mr. Chairman, I come from a State that still has relatively clean

air and water. It has wild lands and mountain streams and wildlife.
But Arizona is growing rapidly, and each day our air becomes dirtier,
our water less fit to drink, our land more crowded, and our people
more frustrated by the pollution they see accumulating around them.
Anyone who reads the morning paper or watches the evening news—

or even takes a casual glance at his own surroundings—knows that
pollution problems are not confined to any one State. The recent public
concern over our environment during Earth Week tells me that more
than a few people have that awareness.
The seriousness of the problem cannot be overemphasized. Some

scientists are even saying that we have only about 30 years to piit
our collective house in order if we are to survive as a species. I think
that is very likely an overstatement. At this point we have insufficient
knowledge to pass judgment on the validity of such observations. But
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the evidence gathered today does not allow us to dismiss such dooms-
day predictions out of hand; they could be right.
As a Congressman of the 1960's I have made a lot of "point with

pride" speeches about how grand it is that at last we have begun to
do something about our environment. On paper at least I think I was
justified. In this last decade we have enacted such legislation as the
Wild and Scenic Rivers Act, the Land and Water Conservation Act,
the Water Quality Act of 1965, the Air Quality Act of 1967 and so
forth. But it has become apparent that our Federal antipollution and
conservation programs have not been very efficient. One reason, of
course, is our unwillingness to fund these programs adequately. Per-
haps an even more important reason is that we havent' been using the
right machinery to attack the problem; the agencies of Government
assigned areas of responsibility haven't had the authority or the man-
date to get the job done.
The rapid growth of this country over the last quarter of a cen-

tury—an increase of 60 million people since the end of World War
II—has resulted in a tremendous expansion of our Government. Ex-
pansion has traditionally meant the creation of new regulatory agen-
cies. As our society has become more complex, we have created one
agency after another to deal with specific problems. The unfortunate
result is that, while we have many specialists, no one person or agency
is able to look at the total picture and see the interaction of all these
governmental decisions.
This is a natural process, and we shouldn't be surprised that it has

occurred. -What we need is some kind of overview procedure which
will call the attention of the Government agencies to the very real
gaps that do exist. And I see that as the function of the bills being
considered by your subcommittee today—S. 3675, H.R. 16436, and
companion bills, known as the Environmental Protection Act of 1970.
What is proposed in this legislation, as I see it, is the investiture of the
American public as an overseer of the regulatory processes of their
Government. To my mind, no other agency, group, official or individ-
ual, no superagency or czar, or even the Congress itself, could ever
come close to performing this oversight function as thoroughly or as
well as can the American public itself.
It has become increasingly clear that our regulatory agencies op-

erate under the push and pull of many forces that have little in com-
mon with the interests of the public•at large. All too often the agencies
become so aware of the special problems of the industries they are at-
tempting to regulate that they overemphasize the industries problems
to the detriment of the interests of the general public.
Then, too, there is the age-old problem of bureaucracy and the

complacency about the needs of the public they are there to serve. I
don't apply these words to the entire civil service but we all know ex-
amples of this kind of nonresponsiveness on the part of some civil serv-
ants in some Federal agencies. I think this kind of nonresponsiveness
has cost this country a great deal and will continue to do so until
changes are made which clearly discourage such employee attitudes.
I think the environment is one area where we pay a particularly

heavy price in this regard. For example, when the Department of the
Interior leased the Continental Shelf off Santa Barbara for oil ex-
ploration, there was little public debate about the advisability of this
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action. Within the Interior Department there was little if any op-
position to the granting of these leases, and I would say it was not in
Interior's frame of reference at that time to consider the possibility
of oil spills. I think the lesson is clear—if we leave environmental de-
cisionmaking to the experts, to the developers, we can expect many
more oil spills in the future. This would be rather like turning over
our foreign policy to the generals in the Pentagon.
An alternative is clearly needed to the agency system of pollution

control, and I believe the courts are the only forum that can provide
that alternative.

Courts re not n, cessarily staffed with the wisest men in the land,
but the courts are independent and do provide a forum that any citi-
zen can utilize. Moreover, the courts can act quickly Where action is
called for, a circumstance which is generally the case in any environ-
mental fight.
The process of reform has already been started by concerned citi-

zens in this country. Across the land environmental defense organiza-
tions are being formed to challenge in the courts both governmental
and private industry decisionmaking where it has an impact on the en-
vironment. The result of initial challenges has been generally good.
The Federal judiciary has substantially liberalized the concept of
"standing," allowing citizens to appear before both courts and the
agencies to present the case for the environment.
But we cannot and should not rely on judge-made law to weave the

structure of citizens' rights in this crucial area. In fact, the present
state of environment law leaves something to be desired. People do
have "standing" to argue environmental issues where they did not have
it before. But "standing" by itself is not enough.
If you now go before a regulatory agency and protest some plan that

would damage the environment—the building of a dam—the agency is
in no way bound by the evidence you present or the arguments you
make, however convincing they may be. All it has to do is consider the
complaint. It can reach whatever decision it deems appropriate, and
that decision will usually be final—not subject to review or reversal by
the courts.
Even where ordinary citizens can get into court with a case, the

chance of getting effective relief is oftentimes minimal. Let me cite
an example.

Let's take the case of a plaintiff who lives in a town near a pulpmill
which regularly casts smoke and offensive odors over the entire area.
The plaintiff files suit against the operator of the mill seeking relief
from this smoke. Under present law the plaintiff would have to show
that he suffers specific economic damage before relief could be granted.
As a practical matter, most people would not be able to do so.
The other aspect of the problem relates to the type of relief now

available. Let's suppose that the plaintiff is able to show economic
damage. Usually the court will tell the defendant to pay damages and
send the parties on their way; the offensive activity will be allowed to
continue. Only rarely will a court order that the activity be modified
or altered in any significant way.
The Environmental Protection Act of 1970 addresses itself to these

deficiencies. It starts by giving citizens a right to an environment
unimpaired by the blight that is too often seen around us and em-
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powers a judge to order the offensive activities modified or halted.
This right is not based on economic injury. It is based on the in-
terest we all have in a clean environment, one that is conducive to
physical and mental well-being, that is not esthetically offensive
or harmful.
Let me digress here to say that I think one of the most significant

features of the bill we are discussing here is right in this area. I hailed,
with a good deal of enthusiasm, the action of New York State in
putting into its constitution a conservation bill of rights which gives
every citizen in that State the right to a good environment.
Many other States are moving in this direction. I have urged

conservationists in my State to get out petitions. I would like to see
the day when we have a Federal Constitution amendment that writes
into the Federal Constitution that it is the right of every citizen to
a clean and decent environment.

Until that day comes, I believe this is a pretty good substitute, be-
cause we are saying that, under the Commerce power in this bill, every
citizen does have a right to a clean environment—a decent environ-
ment. We are giving him the tools to enforce it.
So, this is a kind of substitute temporary interim conservation bill

of rights, in my judgment—these particular provisions of the bill—
and I think that it is an important step that every citizen ought to
be interested in.

It also gives citizens an unqualified right to participate in the ad-
ministrative decisionmaking process and to appeal from those de-
cisions where appropriate. This is the way the democratic process was
always supposed to work. I do not see the agencies of Government as
villains, but I think they would benefit from the kind of public over-
view made meaningful by this legislation. Government agencies must
be made to consider the larger issues involved in protection of the
environment, and the only way this is going to come about is through
the application of this kind of effective public attention.

This legislation is not going to be without controversy, to be sure.
To avoid polluting our environment many businesses will have to
modify their present methods of operation and there is no question
that such modifications will cost money.

It may be argued that legislation of this kind will lead to the
disruption of American industry. I have no doubt that some disrup-
tion will occur. However, I really don't believe it will be so great as
to impede the normal function and orderly growth of our industrial
facilities. The key standard the courts will employ in their delibera-
tions is one of reasonableness. The question will always be: Is the de-
fendant guilty of unreasonable actions leading toward pollution of the
environment? The reasonableness standard is as old as the common
law itself. It is time-tested and reliable. It allows a judge to consider
all factors in reaching a decision.
In environment litigation there will be more to consider than just

the fact that pollution is resulting from a particular activity. The
judge will have to determine the nature of the activity, its importance
to the community, the number of people who depend on the activity
for their livelihood and the disruption that would occur if a particular
activity were ordered halted or even modified. Judges are specifically
trained to do this. The whole tradition of our courts is to weigh all

47-696---71)--7
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the evidence and to try to reach a fair decision, taking everything into
account.
The objection may also be raised that this bill will allow people to

bypass the administrative process. This is not true in fact, under the
bill judges are empowered to remand the parties to the agencies for
resolution of disputes where the judge is satisfied that the agencies
have the authority to provide appropriate relief.
What the bill is meant to do is to supplement and complement the

antipollution measures of Government agencies. Under present law
many agencies have inadequate authority and insufficient machinery
to monitor many activities which endanger the environment. Where
the authority appears to be sufficient, agencies have often been reluc-
tant to enforce the law adequately. For example, the record of the
initial National Air Pollution Control Administration, which after
5 years has failed to draw up air quality standards as the Congress
directed, shows that the judicial alternative provided by this bill is
needed.
In my view, the time has come for us to make some tough decisions,

and I think this bill represents one of the first of them. If this legisla-
tion is enacted, people will be given the means of overcoming vested
interests, both private and governmental, that have been a major
stumbling block in the attempt to alleviate pollution.
So long as there are people there will be pollution. There is nothing

Congress can do to restore our environment to a pristine state. But this
does not mean that the present pollution levels must be accepted.
For several years, people in government have been talking about

air and water pollution, waste disposal, and the like. But the Federal
Government's record on pollution control has been less than impres-
sive. For instance, we have yet to see a real effort mounted to enact
a tax to help finance disposal of junked cars—a ridiculously simply
device that would put the burden where it belongs—on those of us who
are creating the problem. Antipollution rulemaking lags. The initial
Federal Water Pollution Control Administration has been bickering
with industry for months over phosphate content of detergents—at a
time when more and more scientists are recognizing the very harmful
effect phosphates have on the life cycles of water systems. The admin-
istration has allocated only a few million dollars for the development
of a smog-free auto engine, perhaps our greatest single need. Yet we're
told it's vital to spend $190 million on the development of the SST
airliner which, if built, will pour tons upon tons of new pollutants into
the atmosphere and disturb even the remotest wilderness areas with its
sonic boom.
One thing we can do as individuals is to reexamine our fundamental

attitudes concerning consumer consumption and public tastes. The
price of a decent environment may be cars with 60 horsepower instead
of 360; fewer gadgets; higher taxes, but more fishing streams; fewer
cross-country SST's but nicer beaches and forests. In our private

lives, 
we can each pledge to stop being litterbugs, contribute as little

garbage and junk as absolutely necessary. But I don't think for a
minute that this fight will be won by 200 million citizens making
200 million separate decisions for the environment. In the end, it must
be the coercion of law, backed by an alert citizenry, that keeps the
transgressors in line.
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As Congressmen, what we can do here and now is to pass the En-
vironmental Protection Act of 1970. The task of turning this country
around on pollution problems will be a tough one. I do not think the
politicians can do it; we are spread too thin. I do not think the regula-
tory machine that now exists can do it. Nor do I think President
Nixon's planned reorganization of antipollution agencies will make
those bodies appreciably more effective than they are now in fighting
this problem.
I do think people using the courts can help to do the job. Individual

citizens armed with the right to take their grievances to court have
moved mountains. Where the environment is concerned, the right is
not yet adequately established. The Environmental Protection Act of
1970 will give people that right, and I urge that it be enacted.
Senator HART. Congressman Udall, thank you for what in my book is

a very compelling statement.
You have anticipated most of the questions. I want to react to just

two points that you made in your prepared testimony.
The first is your statement that, as you see this bill, it is to supple-

ment and complement the antipollution measures of the governmental
agencies. That is exactly what it is.
And, your second point was contained in the paragraph where you

say the business that maybe if we all examine our conscience and apply
a little self-discipline, the problem can be reduced to a level that is
acceptable.
That has two appealing elements to it. First, it sort of admits that

we, as people are great things. Second, it means that we won't have
to pay any more taxes.
We kid ourselves on both points. It is true that we should discipline •

ourselves and stop throwing paper away, and ask the milkman to
bring our glass containers back. But, as you say in that omitted
paragraph, I don't think for a minute that this fight will be won by
200 million citizens making 200 million kinds of decisions for the
environment. That is absolutely right, as I see it.
Mr. UDALL. I think that the chairman—I think we see it the same

way. There is a role for everyone. There is a role for the citizens.
There is a role for the Government.
In the final analysis, we have to make some national policies that

have the force of law and to see that they are carried out.
Senator HART. There are lots of people who were persuaded and

were told that prayer and good work alone will solve everything.
Without those, we are not going to solve it. But those, coupled with
money, will get us where we have to be.
Mr. UDALL. That's right. I have said around the country that the

water is dirtier and the air is dirtier, year after year, and that we
have had a lot of speeches, a lot of verbal pollution around the country
in the last few months. No speech ever cleaned up a rive r. No speech
ever cleaned up the air in Detroit or Phoenix or Los .A ngeles. It is
going to take money, laws, and people—all these things together.
Senator HART. One of the things I was going to say, which is the

favorite criticism of this bill—your bill, our bill—but a lso a valid
concern, goes to the business of how much damage wou ld be done
to this country's industrial strength. Wouldn't this open I he Federal
courts to suits that do seriously threaten, and indeed potentially
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suggest, the shutting down of many of the country's industries? I
am sure you have run into that. What is your response?
Mr. UDALL. Well, this is a most early and most fundamental objec-

tion you get,. Mr. Chairman. I am sure you have encountered it.
My reply is that, yes, there will be some changes made. Yes, there

will be an impact on industry if this bill is passed. If we are simply
to go on doing what we are doing, the fact is that the battle is lost.
In the long run, the consumer is probably going to have to pay part
of the price for the modifications that are necessary, if we are going
to have a decent environment.

It costs $145 to make steel in Indiana if you are permitted to dump
your waste into Lake Michigan. It may cost $175 a ton or $160 a ton,
if you make the same steel at the same place and clean up the 'by-
products before you dump them into the lake or don't dump them
at all.
Everyone is all against pollution. Everyone is all for clean air and

clean water. If the new automobile costs $100 more because you have
a pollution-free plant, we may hear about it.
My basic answer is yes, there will be some disruption of industry.

Yes, this law will probably force some plants to change the way we
operate, and yes, that will cost money, and yes, it will take more
judges and more court time. But that is the price we are going to have
to pay to do what everyone says they want done.

Senator HART. Well, there is a second step in this criticism. The
equity may result from the fact that in States or cities where there is
a steel plant or an auto manufacturer, or you name it, there is also a,
group of effective, avid conservationists. Under this bill, that manu-
facturer is taken to court and perhaps is compelled to modify his
operation to increase the cost of his unit by 10 percent.
In State B, the producer of an identical unit happens to be in a

community where everybody thinks everybody should breathe smog.
So he doesn't get dragged into court, and he continues to produce the
unit at 10 percent less than his competitor in State A.
How do you feel about that?
Mr. UDALL. This, of course, is a probkm. But it is not without

analogy or without precedent in other fields.
You and I are driving in on the freeway this morning, and 200

cars all exceeding the speed limit are there, also. The policeman may
decide to single out me and you for arrest, and we have to go to traffic
court for discipline.
The other 198 motorists avoid it. But the net result is that the next

morning the rest of them, having seen some of us stopped and arrested
and cited, will slow down. I think if this happens, if an aggressive
group in one town in Detroit moves in on one or more automobile man-
ufacturer, there will be pressure to adopt national standards, or State
standards. There will be pressure upon the State official or the Fed-
eral official to enforce uniformity across-the-board.
There may be some temporary injustice m the interim. I think,

though, in the long range this thing will be evened out.
If you pronged the force of public opinion and concern for envi-

ronment in one area, it won't be long before the same thing will be
done in other areas.
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I think we have safeguards in the legislation. But no one can guar-
antee that there won't be unequal application of this, from time to
time and from place to place. But the dangers of that are far out-
weighed, in my judgment, by sitting back and doing nothing, and
seeing the air and water deteriorate all over the country.

Senator HART. In your testimony, and indeed in some of your re-
sponses, you refer to the court as a competent instrument to resolve
the competing claims that we are discussing. One of the criticisms of
the bill is that the court is not competent to sit and resolve technical
questions such as these. The judge may be a Greek or history fellow.
He may not have the foggiest notion of how chemicals combine, and
what not. If he had all year to study it, he still wouldn't understand it,
How do you respond to that?
Mr. UDALL. I see that argument. But my answer is that, in all the

really fundamental basic conflicts or our society, the decisions—the
ultimate decisions—are made by people who take the broad view, who
have the public interest in mind, and who are not influenced.
The Congress, for example, makes decisions in broad public policy.

The direction this Nation takes and the care it takes in checking the
accuracy of relations, and all the press, are not made by specialists.
They are made by you and me and Congressmen from all backgrounds,
and all sections of the country.
The ultimate question of life and liberty and property are made by

judges who may not be specialists in each particular case.
As a practicing lawyer, I used to try malpractice cases one day,

before a judge, and a complicated electrical engineering case before
the same judge the next week. You try these cases before juries who
are not specialists.
I believe there is something fundamental and something very good

and very sound about saying that ultimate major decisions of this
kind in the environment field are not going to be given to scientists or
narrow agencies or specialists who may only see one side of the
general problem, but put into courts which have a pretty good record
in broad fundamental things—in sifting out the good from the bad—
taking into account the technical testimony and expertise of all the
bits, and then rendering a judgment that is valid.
Senator HART. Senator Moss, do you have anything?
Senator Moss. Thank you, Mr. Chairman.
I do appreciate the very fine statement you have given us, Mr. Udall.

It certainly is helpful.
There are one or two questions I would like to ask.
In most civil litigations the plaintiff has the burden of proof in

establishing the right for relief, before the court will .rant him relief.
In this bill it seems that once the plaintiff has established his prima
facie case, the burden shifts to the defendant. Then he must establish
that his activities are not in violation of the act, or that he has a defense
under the act.
Is this a justifiable burden to shift onto the defendant in this

instance?
Mr. UDALL. I think so. It is different, but we load the scales just a

little bit, here, in favor of the environment, and against the polluter.
This is a judgment that I urged the Congress to make, when I intro-
duced this bill.
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Obviously, there are many presumptions in the law that aid a
plaintiff or defendant. We simply say in law that, for reasons of social
policy, we will presume innocence. That puts a very heavy burden
on the prosecution. Or, we presume this fact or that fact, or we will
put the burden of proof in certain cases upon one merit or the other,
for reasons of national policy.
It isn't as though the bill simply permits me to file a complaint

against industry x and shift, the burden immediately to industry x.
He is a polluter until proven otherwise.
I have to come in with some evidence and at least make a

prima facie case that will permit a judge to find on that evidence that
the environment has been damaged.
Then, and only then, does the burden shift. So I would have to

answer yes, this does make a little extra burden that is not involved
in some kinds of lawsuits. But we will start off with a scale that favors
the environment a little bit, and make the polluter, after a prima
facie, come in and show that he isn't polluting.
If it is a legitimate business, the burden of proof and the presump-

tion all run in favor of the polluter, as long as it is legitimate and
doesn't violate any law.
This counterbalances this a little bit.
Senator Moss. This bill talks about not only the protection of air,

land, and water, but also about protecting our public trust. What is
that that you are referring to?
Mr. UDALL. This is a concept that has pretty good historical justi-

fication. It has been in the law for some time. it is intended to broaden
the tools available to those who want to save the environment, by
letting them participate in the decision of the way we use the land.
Government agencies may decide that a piece of public land in your

State or mine, or somewhere else, is best used for sewage plants, or
best used for some kind of industrial use. It is perfectly legal and
legitimate and in accordance with the law.
'--That would enable the courts to apply the same kind of standards
of reasonableness to these basic decisions, in the same way that the bill
would permit the court to determine whether the operation of the plant
that is going to be on there is operated in a reasonable or unreasonable
fashion.
I know this is controversial. and I know this is perhaps a new step

forward. But it is the kind of tool T think we are going to have to
(rive individual citizens if we are really going to save the environment.
I can go to any major community in the country and I will find some

big controversy going on in which a county or city has decided to run
a freeway through some area—or, in Detroit, some land to be used
for a specific use. There isn't any pollution yet there. The plant hasn't
begun operations. But a fundamental community decision that affects
the quality of life and environment is going to be made.
This is what we are talking about, in terms of public trust. It is an

old concept, but we would apply it to this kind of legislation.
Senator Moss. Getting back to this equity suit idea again. Normally,

when a litigant brings an action in equity, he has to put up a bond to
reimburse the defendant in the event that be causes him injury. This
bill all but eliminates that requirement, and allows bond only where
the defendant can establish clear and convincing evidence that irre-
parable injury will be suffered. Is this restriction or shift justified?



99

Mr. UDALL. I think so. Again, we are setting up a system of general-
izing these basic environmental questions, and we are balancing a little
bit in favor of the environment.
The fact is that in most of these cases it is going to be the little guy

against the big guy—sort of a widow in the small family, a local tax-
payer against Kaiser or United States Steel or Ford Motor Co., or
some industrial giant.
And if the lawyers for the polluter can go to the court, as they can

in so many cases, and demand that a bond be put up for every conceiva-
ble amount of damage that could be done, the fact is that suits will
never be brought. Because, if you close a plant for one guy, or reverse
a smokestack, you may be talking in terms of hundreds or thousands
or millions of dollars.
The ordinary environment-concerned citizens that I hope will use

these tools aren't going to be able to put up a bond of that kind.
So, we put it in the hands of the judge. We say that bonds will not

ordinarily be required, but we permit judgment under certain circum-
stances to require a bond.
We do load the scales just a little bit in favor of the environment.

Again, that is the philosophy of this bill.
Senator Moss. If an administrative agency brought a suit and lost it,

could the citizen come in and bring action thereafter?
Mr. UDALL. Yes. This is one of the complaints that is made against

the bill, double jeopardy, multiple suits. But this is not without
precedent.
If the Government sues von for antitrust violations

' 
and the Gov-

ernment attorney thoroughly bungles the job and loses the lawsuit, or
the jury is prejudiced against the Government and rules against the
Government—if I have been damaged by your antitrust violation, I
can still sue.
We see this in many other fields of law. This is designed to give the

citizen his day in court.
If the Government agency, for political reasons or any reason, has

really pursued its right to go against the polluter in a way that will
guarantee victory and loss of the lawsuit, or if he bungled it, the citi-
zen is damaged and still can go in and try it again.
Maybe this will place an increased load on the courts. I am more

interested in preserving the environment than preserving totally clean
court dockets. I think one is more important than the other.
Senator Moss. Suppose you have the case where the Government

agency sets a pollution standard, and the defendant, in an action, can
show he has complied with those standards. Is this complete defense?
Mr. ITDALL. No, it isn't. Again, we get to the fundamental philosophy

of this bill. It is a far-reaching bill, and very important. We should
not fool anybody as to what we are doing. Part of the problem is that
the average citizen feels he is shut out in the decision that affects his
life. Decisions are now made by politicians—by distant people, and by
agencies, and by Government. There is nothing the citizen can do, if
his air is dirty or his water is foul.
So we are saying that if in an election year, for example, some State

or water agency, or some Federal agency, for political reasons, sets
standards that don't really protect the environment—this is what the
politician has in mind. The citizen can say that those are unsound
reasons. Those standards do not protect the people.
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The court can take an independent look at that, and the citizen has
some redress. This is the philosophy of the bill. I agree, there are prob-
lems, but you accept them.
Senator Moss. Well, certainly it does release the energy and the

drive of the mass of citizens, rather than confining them behind the
actions of the bureaucracy and the governmental agencies, where they
are compressed now to a large degree.
Mr. UDALL. That is the whole philosophy of the bill, Senator Moss.

Too many times, and to a great extent—but I don't want to run down
the politician, because I am one—or the bureaucrats, because we have
many good ones. Too many times we have a situation where only the
district attorney or the Attorney General or the Federal Water Pollu-
tion Control Agency has a right and the standing to do the job.
I want to bring the citizens into this, so that we can keep the poli-

tician honest. He can keep his back up and his feet to the floor.
Senator Moss. Well, I surely appreciate your testimony and lead-

ership in this field. Like you, I feel we have just about said enough
about environment. Now we had better start doing something about it.
Thank you.
Mr. UDALL. Thank you, sir.
Senator HART. Congressman, where does your bill stand in the

House
' 

if I may ask?
Mr. UDALL. It was referred to the Judiciary Committee, and then

re-referred to a subcommittee headed by Congressman Rogers from
Colorado.
I have talked to Chairman Celler about the bill. He has indicated

that he would have no objection if Congressman Rogers and his sub-
committee wanted to hold hearings, and he would be quite agreeable
to it.
I talked to Congressman Rogers, and there has been some indication

that he will hold hearings as soon as he can.
Congressman Dingell is very interested in this matter, and has a

somewhat similar bill pending for a subcommittee in the Fishery
Committee.
I believe, if we can get action in the Senate, through the leadership

of you gentlemen, that there is a possibility that before we wind up
here on Christmas—or whatever outrageous time is fixed for adjourn-
ment, maybe we can strike a blow and get the job done this year.
Senator HART. If we do and I don't want to make book either way—

it will be in large part because of the combination of your sensitivity
and eloquence.
Mr. UDALL. I thank the Senator for that. I wish both my colleagues

a Happy New Year. This is the new fiscal year, and this is the
beginning.

Senator HART. The committee next welcomes the distinguished Con-
gressman from Virginia, the Honorable Clive DuVal, a member of the
Virginia House of Delegates, and a near neighbor.

STATEMENT OF HON. CLIVE DuVAL, DELEGATE TO THE STATE OF
VIRGINIA GENERAL ASSEMBLY

Mr. DuVAL. Thank you, Senator Hart.
Senator HART. Mr. DuVal, let me order printed at this point in the

record a summary biography about you, because I think those who read
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the record will be even more persuaded that they should listen to you,
based on the proven record of accomplishment in the area of conserva-
tion, as reflected by that.
(The biography follows:)

BIOGRAPHY OF CLIVE L. DuVAL, 2D

LEGISLATIVE ACHIEVEMENTS

Conservation and envirowm,ental protection.—Introduced legislation which be-
came law to strengthen both the State's Air Pollution and Water Pollution Con-
trol laws; to establish a Virginia scenic rivers system protecting some of the
State's beautiful rivers; to develop safe alternatives for dangerous pesticides;
to authorize a State income tax deduction for scenic easements donated to Federal,
State, •or local governments; and to protect historic landmarks. Co-sponsored
legislation establishing the Commission of Outdoor Recreation and an expanded
State Parks System. One of the drafters of the new Article on Conservation in
the proposed Constitution of Virginia. Received the 1969 National Wildlife Fed-
eration award as the top State legislator in the country in the field of conservation
achievement.
Better Education.—Co-sponsored legislation to establish public kindergartens

and State system of community colleges and introduced a bill to provide for the
education and training of retarded, disturbed and handicapped children within
the public school system. One of the plaintiffs in the successful 1968 lawsuit to
compel the State to provide more aid to public schools and one of the sponsors
in 1970 of a new formula requiring increased State contributions towards the
operation and construction of public schools. •
Consumer Protection.—Introduced bills to establish a State Consumer Coun-

sel (1968) and a Division of Consumer Counsel in the Attorney General's office
(1970) to provide representation for the public against unjustified increases in
utility and insurance rates. Was one of six legislators appearing for the people
before the State Corporation Commission in 1968 and 1969 in opposition to auto
liability insurance rate increases. Introduced strong legislation to prevent decep-
tive advertisements and sales practices. Co-sponsor and supporter of numerous
other consumer protection measures.
Pattieal Reform—Introduced legislation which became law to prevent officials

from voting on zoning matters in which they have a personal interest; to
strengthen conflict of interest laws and the statute controlling the activities of
lobbyists; filed the first complaint against a major lobbyist for failing to register;
co-sponsored many measures for election law reform.
Human Riglits, Labor, Economic Progress.—Supported legislation to establish

a Division of Human Resources and a Virginia Equal Employment Opportunity
Commission; introduced a bill to provide improved workman's compensation
benefits; supported legislation to protect the health and rights to benefits of
firemen and miners; co-sponsored a bill to encourage industry to move into Vir-
ginia and introduced legislation to establish a State Department of Commerce.
Taw Reform.—At each session of the General Assembly introduced or sup-

ported legislation exempting food and patent medicine from the State sales tax;
sponsored repeal of the personal property tax on household effects; proposed im-
position of additional taxes on diesel fuel (so as to require heavy trucks to pay
their fair share of highway costs) and simplification of State income tax returns.
Committees.—At the 1970 session of the General Assembly served on the

following House Standing Committees: General Laws; Counties, Cities and
Towns; Health, Welfare and Institutions; and Labor.

PROFESSIONAL AND PERSONAL INFORMATION

Professional Experience.-1959 to date; private practice of law with Milbank,
Tweed, Hadley and McCloy. General practice and practice before Federal
agencies.
1955-59; General Counsel, U.S. Information Agency. Responsible for all legal

affairs and Congressional relations for the Agency. Became familiar with Con-
gressional Committees and procedures, and worked closely with many Senators
and Representatives.
1953-55; Assistant General Counsel (International Affairs) Department of

Defense. Work included Congressional relations and all legal work having in-
ternational implications.
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1951-52; Special Assistant to Under Secretary of the Army. Work primarily
in procurement and government contracts.

1946-51, 1938-42; private practice of law.
Education.-1933-38; LL.B. Yale University Law School. Editor, Yale Law

Journal.
1931-33: B.A. Yale University. Phi Beta Kappa. Summa cum laude.
Early schooling; New York City.
Personal Background.—Married, 1940, to the former Susan Bontecou. Four

children, Susan, 24; Clive, 21; David, 20; and Daniel, 17. The DuVals have been
residents of McLean in Fairfax County, Va. for 19 years. They restored and live
in historic "Salona," 1214 Buchanan Street. to which President James Madison
and Dolley Madison fled with the Declaration of Independence and other state
papers and possessions and where President Madison held emergency cabinet
meetings when the British captured Washington during the War of 1812. Born
in New York City in 1912; grew up there and in New England.

Military Records.—During World War II, served in U.S. Navy 1942-46 attain-
ing rank of Lt. Comdr., USNR. War service included 14 months on an aircraft
carrier in the Pacific as air combat intelligence officer; awarded Presidential
Unit Citation. Asiatic-Pacific ribbon with five battle stars, Commendation Medal.

Civic Activitie8.—Active in civic work for many years, with outstanding record
of service to his community. Former President of McLean Citizens Association
and in this capacity led fight aganst a smelly Fairfax rezoning (Merrywood )
involving damage to scenic approaches to Washington; entered local politics
soon thereafter (1963) in campaign to defeat corrupt supervisor responsible for
the rezoning. Member of the Fairfax County Chamber of Commerce. the Com-
mittee to Preserve the Potomac, the National Trust for Historic Preservation,
Fairfax Branch. YMCA, McLean Business and Professional Men's Association;
member and officer of Post 8241, Veterans of Foreign Wars, McLean.

Mr. DuVAL. Thank you, Mr. Chairman.
My name is Clive DuVal. I am a member of the Virginia House of

Delegates from Fairfax County—Falls Church and Fairfax City.
At the present time I am a candidate for the U.S. Senate Demo-

cratic nomination in Virginia.
Senator HART. I think, if you had been here last night, and early

this morning, you would have reconsidered such a program. We had
18 rollcall votes in about 4 hours, and I got out of here after mid-
night.
I think before you get to deeply committed, you had better be sure.
Mr. DuVAL. Only 2 weeks away from the primary today, and I

think we are over the edge.
I am pleased to have this opportunity to testify on your bill, and

Senator 1VIcGovern's bill.
I have a statement which I would like the committee to have for

the record.
Senator HART. It will be printed in full.
Mr. DuVAL. Now I have some comments I would like to make.
I have been a long-time fisherman, hunter and outdoorsman, and for

many years, both as a private individual and a legislator, I have taken
steps to protect the environment.
There are several basic problems towards achieving this objective,

of which you are well aware. One of them is the lack of adequate funds
to upgrade sewage treatment facilities across the land.
We have the technology to do this, but in many cases we don't have

the funds—and additional funds are needed.
Also—and equally important, I feel—a sense of urgency is lacking

on the part of many Federal and State agencies—at least not match-
ing the urgency with which many citizens view the situation—in tak-
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ing appropriate action to protect the environment and to clean up the
air, water, and land.
Many citizens are discontented with the pace at which Federal and

State regulatory agencies are proceeding to protect the environment.
In a few cases, citizens, as you know, have brought suit and have

been successful in maintaining their standing in the courts, but legal
requirements make this very difficult for them.
Of course, that is a basic purpose of your bill.
As an example of the lack of action by regulatory agencies to pro-

tect the environment as fully and quickly as citizens want, let me cite
the following:
The Federal Aviation Administration has for many years permitted

a ()Toss overutilization of National Airport, which is a small airport of
about 850 acres in size. It is now being used to about four times its
design capacity, whereas Dulles International Airport is being under-
used to the extent of about one-third capacity.
The result is heavy noise pollution along the banks of the

Potomac on both sides.
I happen to be the chairman of an organization of citizens on the Vir-

ginia side stretching from Alexandria through Arlington and Fairfax,
known as "Virginians for Dulles." We repeatedly have asked the Fed-
eral Aviation Administration to move some of the traffic to Dulles
and to take other steps. We have been regularly refused.
Very recently the Federal Aviation Administration permitted

stretch jets to use National, which of course increased the congestion.
I have now recommended to my organization that a suit be brought

by interested citizens—Northern Virginians and others—to compel
the Federal Aviation Administration to transfer some of the traffic
overload to Dulles, and also to require the reduction of noise levels of
many of the aircraft. which use National.
Of course, serious legal problems and difficulties stand in the way

of that suit. It. may not be possible for us to obtain standing in court
to challenge the FAA in this respect.
We also believe that the FAA has failed badly in adopting appro-

priate noise certification standards for many of the commercial aircraft
now in use in this area.
I have a report on the subject which comes from a reliable source,

which makes the statement:
For example, with regard to noise certification standards for the Boeing

747, it is interesting that the 747 produces noise levels substantially in excess
of the noise levels specified for this plane by a recent Internationial Conference
on Aircraft Noise.
The United States participated in that conference and specifically endorsed the

noise standards that were adopted for the 747.
Despite all this, Boeing has now been given 2 more years—through Decem-

ber 31, 1971—by the Federal Aviation Administration to comply with these
watered-down standards.

This report states specifically:
It is important to understand the effect of this exemption. Of the 747's manu-

factured before the end of 1971—at least 170 aircraft will not be required to
comply with the Federal Aviation Administration's new standards. (See appendix
C of the New Federal Regulations.)
That means that at least 88 percent of the 747 fleet now scheduled to be built

by Boeing will not be covered by noise standards originally written to cover
this aircraft.



104

In Virginia 
Senator HART. To interrupt you, because it is on that point: Are

you in a position to indicate the source of this criticism of the Fed-
eral Aviation Administration?
Mr. DuVAL. I would prefer to do that after this hearing is over

and discuss it with the Senator. I was given this report under certain
limitations.

Senator HART. All right.
Mr. DuVAL. As a Virginia legislator, I introduced legislation to

strengthen the State's air pollution control law and to give it some
bite. It was interesting to me that I was opposed by our own State
air polhition control board, which did not want the law strengthened.
The board was apparently afraid of offending some of the industries
in Virginia.
In the 4 years that our air pollution control board has been in exist-

ence, it has brought only two abatement actions against air polluters.
Yet, in one of our counties the particulate matter in the air is

measured by the same agency—our State air pollution control board—
at 356 tons per square mile per month.
There are other equally bad water pollution situations. I recently

made a trip on the James River in the Richmond area to look at the
condition of the water.
The Potomac is the national river. The James, of course, is the

State equivalent. It is the river of the Commonwealth. It comes into
Richmond as a rather clean, beautiful stream. Yet, within a mile or
so of its passage through Richmond, up to 20 million gallons of com-
pletely raw sewage are dumped into it per day by the city. There are 
also a number of industries which are dumping improperly treated
waste into that river.
For all these reasons I warmly endorse the proposal of S. 3575 to

open up Federal and State court systems for antipollution suits by
ordinary citizens against other citizens or against government agencies.
I welcome, in other words

' 
what might be described as the citizens'

"do it yourself" approach to curbing pollution.
Thank you very much.
Senator HART. Thank you, Mr. DuVal, for the support that you give

the concept of this bill.
I have been impressed with your concern and leadership over the

years in the matter of conservation. You are a legislator and you under-
stand the forces that affect legislation, some of which never show on the
record. What is your reading of the attitude of the people of Virginia?
How deeply are they concerned, and how willing would they be to
accept the burden in order to reverse the deterioration of the environ-
ment? What kind of support do you get in the house of delegates, as
you rise to speak to the problem?
Mr. DuVAL. I think they are deeply concerned, and I received tre-

mendous 'assistance when I introduced my clean air bill at the last ses-
sion. As I said, it was opposed by the Air Pollution Control Board
and by a number of corporations. But, because of the help of the Izaak
Walton League, the Farm Bureau, and many individual citizens who
came in and testified in support of it, we overrode that opposition. We
won in the house by a 2-to-1 margin, and my bill was 'approved almost
unanimously on the Senate side.
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I have been campaigning across the State and find deep interest and
concern about the need to do something to curb pollution and to find
solutions to the disposal of solid waste and the other problems that we
face.
I am quite sure the Virginians will be willing to pay their share of

what will be the necessary costs.
Senator HART. It certainly will cost. One of the problems we are

having in legislating in this area is that the constituency that is now
alive is just one part of your responsibility. Other constituents are
those that are not yet born. The action that you seek to persuade the
public to take imposes the burden on them, the physical burdens, many
of the benefits of which will arise only when the not-yet-born con-
stituents are around. We have the same basic problem here.
Mr. DUVAL. Yes, we do. But I think that a lot of the burden will be

carried by young persons now alive, who are deeply concerned about
the environment and who will soon be involved in electing legislators
because I hope that they will receive the 18-year-old vote soon. These
young people are very willing to carry this burden.
Senator HART. And very sharp in their criticism of any new foot

dragging, which is good.
Mr. D uVAL. Yes sir.
Senator HART. My last question, Mr. DuVal : You mentioned the

development of support for the inclusion in State constitutions of the
so-called environmental bill of rights. What has been your experience
with the Virginia Legislature in the writing of the new constitution?
I know that you did serve as a draftsman in this area.
Mr. DuVAL. We did try to include in the new constitution an effec-

tive conservation bill of rights in those terms, because we felt that the
right to enjoy life and to pursue happiness included the right to
breathe clean air and drink clean water, and not be offended by
stenches or impurities in the water.
We did not succeed in putting in that exact language. We did in-

sert for the first time—I was one of the drafters of it—a new articliz,
on conservation, which goes quite far in recognizing the rights of per-
sons to have clean air and clean water as a part of their total enjoy-
ment of existence. We are proud of that.
Senator HART. Has that constitution yet been presented to the

people of the Commonwealth?
Mr. Du-VAL. No, sir. It has been passed twice by the State legisla-

ture. It will be put up to the people, in effect, this November.
Senator HART. Is there any discussion developing on that portion

of the proposed constitution?
Mr. D-crVAL. No, sir. The constitution has been split into several

parts. There are four questions, three of which are controversial and
deal with the power to issue bonds, and so on.
The main part of the constitution, including this conservation arti-

cle, has not been controversial in any way. I am relatively sure that
the main body of the constitution, including the new conservation
article, will be adopted by the people.
Senator HART. Senator Moss?
Senator Moss. Thank you, Mr. Chairman.
I a:Ppreciate your very fine statement, Mr. DuVal, and recognize

your leadership in Virginia in this field.
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I perhaps have just one question. How do you respond to the charge
that is made by some that this legislation would open the floodgates
for crank suits, overwhelming the Federal courts? What is your re-
sponse to that?
Mr. DuVAL. Well, I have noted that this was a concern of the

sponsors of the bill and of course there is already a provision in the
law requiring, as a condition of suit, the filing of affidavits by two
experts certifying that pollution does exist. This provides some pro-
tection against frivolous suits. How to provide further safeguards
without completely locking the door is a difficult question to answer.
Perhaps the filing of a small bond could be made a prerequisite of the
lawsuit. By that, I mean a bond of perhaps $10,000 to cover the
defendant's attorneys' fees and costs, if the suit was found to be with-
out merit. That would not be an extreme financial burden on the plain-
tiff, but at least it would screen out some completely frivolous suits.

Senator Moss. Quite likely there would have to be an investment in
the number of judges in the Federal bench, by just the adding of this
additional jurisdiction, wouldn't there?
Mr. DuVAL. I suppose here would be, sir. I think it is a question of

balancing the advantages we would gain by cleaning up the air and
water against the costs involved.
Senator Moss. I assume that you, like Congressman -Udall, say we

will just have to recognize and face up to the fact that it is going to
cost us more individually, to have an imposed clean environment. That
is just one of the costs of having a pure environment.
Mr. DuVAL. That is the way I see it.
Eventually, the people are going to have to pay an additional cost to

have a clean environment. It might almost be considered a cost of
survival.
I think the people will be willing to pay that cost.
Senator Moss. Thank you very much for your appearance.
Senator HART. I will ask you to discuss with the committee counsel,

Mr. Bickwit, the report to which you referred.
(The statement follows:)

STATEMENT OF OLIVE DUVAL, MEMBER, VIRGINIA HOUSE OF DELEGATES

Mr. Chairman, my name is Clive DuVal. I am a member of the Virginia House
of Delegates from Fairfax County, Falls Church, and Fairfax City; and at the
present time I am a candidate for the U.S. Senate Democratic nomination in
Virginia.
I am especially pleased to have the opportunity to appear before this com-

mittee to testify on the bill S3575 entitled the Environment Protection Act of
1970. This bill, which would give the American people a voice in determining the
quality of their environment, is long overdue in America. If Dam!mct by Congress,
it will eliminate traditional barriers against citizens who - _ah to do something
more than merely complain about pollution. This landmark bill will supplement
whatever administrative rev' w and action may already be involved and utli-
mately make our body of la i more responsive to the changing needs of the na-
tion. Similar to legislation now under consideration by Congress in the consumer
protection field it gives the average American, the "little man," a right to sue
for damages. Until now, unfortunately, this has been almost impossible.
In the past decade we have witnessed some astounding and very gratifying

developments in the conservation and pollution control field. The Wild and Scenic
Rivers Act, Water Quality Act, Clean Air Act of 1963, Solid Waste Disposal Act,
all have been passed during the last 10 years. Back in 1960 no one would have
predicted the increased level of awareness on the part of the public and Congress
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which we are witnessing today. What remains to be determined is whether the
people have the will and determination to support the laws now enacted.
I do not intend to review the long list of statistics which shown evidences of

the degradation of our environment. I would like to however, briefly mention two
examples of problems of pollution which affect Virginians, and who could very
well utilize the legislation you are now considering to bring suit against in one
case an agency, and another an industry or group of individuals.
The first example is the growing problem of noise pollution in Northern Vir-

ginia. As you may know for some time now many Northern Virginia citizens
have expressed their concern repeatedly about excessive levels of aircraft noise
emanating from planes landing and taking off at National Airport. Despite fre-
quent complaints, and the obvious need for noise abatement action to be insti-
tuted by the Federal Aviation Administration, nothing has been done to bring
relief for the harassed citizens of Northern Virginia. Clearly something on a
massive scale must be done to reduce noise levels in the Washington metropoli-
tan area as well as in cities throughout the nation. Evidence related to this prob-
lem leads me to believe Northern Virginia citizens have a strong case for taking
the FAA to court on this issue. That is, if citizen status in the courts related to
environmental questions were established by act of Congress as S3575 would do.

There are several methods to significantly reduce aircraft noise pollution. One
of these is to "retrofit" the engine nacelles of currently used aircraft such as
707s and DC-8s with special acoustical material which will suppress the noise
generated by the engine. Recent NASA studies show retrofit is technologically
feasible and that substantial noise reductions can be achieved. What a blessing
this would be for communities around the nation's major airports. Despite the
need to move forward quickly to adopt retrofit standards the FAA is asking for
more studies and generally is delaying any action. It's been almost 4 years since
a White House panel studied aircraft noise and two years since Congress gave the
FAA authority to regulate aircraft noise and sonic boom—and all the FAA offers
is a possible setting of standards by the end of 1971. The economic questions raised
in connection with this program have been studied and found not to be a barrier
to implementation. And if there were, then in the interest of the public the gov-
ernment should share some of the financial responsibility.
In typical and I might add predictable fashion, the FAA seems to be leaning

toward increasing noise level tolerances in order to please the industry. Related
to all this is the SST which is supposed to be even more noiser than any current
generation aircraft. If the SST ever becomes a reality, the FAA will be in a posi-
tion to authorize its noise pollution level or as the FAA implies—may require
a separate system of airports. How ridiculous, and what a grave disservice to,
the American taxpayer.
There seems to be no end to the evidence which all points to the FAA's strong

bending to the special profit making interests of the industry which it is sup-
posed to regulate.
In sum, the FAA is doing a terrible job of setting acceptable noise standards

and would very likely be the subject of a citizens suit under the provisions of
S. 3575. As chairman for the Virginians for Dulles (organization), I have already
recommended to that group that they institute suit against the FAA and National
Airport for failing to reduce the noise levels of many of the aircraft which
utilize National. The legislation now before this Committee would provide the
necessary legal tools to do battle with the negligent FAA and either force
them to take action or seek redress for damages incurred.

Another example which has specific application to S. 3575. is the failure
of the Justice Department to enforce the Refuse Act of 1899. This Act, as you
may know, requires U.S. Attorneys to prosecute all polluters who discharge
refuse into a navigable waterway without a permit from the Corps of Engineers.
It appears that the Corps is not enforcing the law, and perhaps the Justice
Department is in fact limiting its enforcement as well by informally deciding not
to intervene unless compelled to by the Corps of Engineers. Virginia's James
river is an example of violation of the Act, Almost anywhere along the James
river in Virginia it's a rather easy feat to observe the dumping of untreated
industrial waste into its waters. Only a few days ago I took a short inspection
trip on the James and believe me it was the most disgusting spectacle imaginable.
Right in the heart of Virginia and within the Richmond area the discharge of
untreated sewage and industrial wastes was enough to gag anyone. Industry and
the municipalities all along the River have been dumping garbage into the water
for many years. If the Refuse Act had been enforced as intended by Congress,



108

the James river and many other rivers throughout the nation would not be
in the deplorable state they are now in.
Recent correspondence (which has been made public) between Rep. Henry

Reuss, Chairman of the House Conservation and Natural Resources Subcom-
mittee, and the Justice Department, reveal the Justice Department is not enforc-
ing the Refuse Act of 1899. It's about time the citizen was considered in all this
abuse of the environment and the legislation now before this subcommittee
seems to offer part of the solution. Administrative action however must be con-
tinued, no laxity on the part of the executive branch can be tolerated. In many
cases the only way to stop polluters from continuing to pollute is to bring suit
against them. The threat of such a suit alone will be sufficient in some instances
to bring about a change in policy, with others a suit must be instituted when
damages have been incurred. The Santa Barbara oil spill, the failure of the
Agriculture Department to move expeditiously on the banning of D.D.T., and
many other examples illustrate the necessity for the courts to open up to citizens
suits.

Virginia is a classic example of the uncoordinated and sometimes contradictory
nature of pollution abatement activities in the United States. Although there
are several agencies in Virginia which have limited functions touching aspects
of the environment, there is no single agency explicitly charged with maintenance
of environmental quality.
As to water, for example, the State Department of Health certifies the quality

of community water supplies, the Division of Water Resources in the Department
of Conservation and Economic Development has responsibility for state water
resources development, and the State Water Control Board ( SWCB) has au-
thority for maintenance of the quality of these waters. The Division of State
Planning and Community Affairs has a general mandate for statewide compre-
hensive planning which could include environmental quality. There are perhaps
twelve other state agencies and a myriad of local and regional authorities whose
actions influence the quality of the water resources of the Commonwealth.
The responsibility for maintenance of air quality is similarly fragmented.

For other influences on environmental quality—such as noise, general aesthetics,
solid wastes, and general sources of ecological imbalance—there is either little
or no authority for state control.
iThe Governor has established an environmental quality council but it does not

have any enforcement or policy making authority. Thus the average Virginia
citizen is still too often lost in the myriad of different agencies with over-
lapping responsibilities. Until a fair measure of coordination and uniform
enforcement of all existing and future pollution control standards becomes
more of a reality, the enactment of S3575 will first provide inducement for
polluters to act to reduce pollution levels, and secondly, will focus public
opinion and the courts on offenders who see fit to ignore the deleterious effects
his activities have on the environment.
This legislation will, like any other break with the traditional past, be not

without some controversy. It is my hope that the Press and broadcast media
bring into clear focus what enactment of this bill will offer the average citizen
who is concerned about dirty water or smelly air, and who wants to do something
about it. The initial excitement over Earth Day and the environmental teach-in
has waned, the honeymoon is over, but the air and water of our nation still
waits for the action it deserves. Focusing public opinion on this bill will do
much to gain further acceptance of this innovative and very necessary legislation.
The time has now arrived when everyone must take part in preserving and

protecting our land, air and waters. Pollution is the result of years of neglect.
We can ill afford to wait years before we act to reverse the trend toward the
destruction of our environment and bring about a renewal. And so S3575, which
would "establish the right of all citizens to the protection, preservation, and
enhancement of the environment", will take the American citizen one giant
step forward in the battle to save our country from total destruction of our
natural resources. Many observers are pessimistic about the prospects to pre-
serve our environment. I am not. I have seen a great deal accomplished in the
past few years in my own state of Virginia and hopefully the trend will con-
tinue. But the road ahead is a long hard one.
For years now we have perpetuated the notion that somehow "more" is good

and that "growth" and "prosperity" meant profits in the material sense, and we
ignored the toll it took on our human and natural resources. Now a new awaken-
ing has come about, and none too soon. The public is now aware that certain
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pesticides, such as D.D.T. can be destructive, and that an alternative must be
found that is equally effective on pests but non hazardous. In the continuing fight
to save our rivers and lakes, we have found that the massive discharges of
heated water from nuclear power plants is causing thermal pollution. It
threatens to further upset the aquatic balance in our waters. Lake Erie, Lake
Michigan, Lake Huron are tragic examples of greed and stupidity, combined with
ineffective governmental controls. Passage of this bill will improve the chances
of ending the trend toward the destruction of these waters. The trend must be
reversed, and S3575 will add immeasurably to reversing the trend.
Thank you.

Senator HART. Our next witness this morning is a member of the
firm of Winer, Neuberger & Sive.
Mr. David Sive is a man who has distinguished himself in the

courts in the matter of actions seeking to safeguard the environment.
We welcome very much the opportunity to have his judgment on

the legislation.

STATEMENT OF DAVID SIVE, OF WINER, NEUBURGER & SIVE,
NEW YORK, N.Y.

Mr. SIVE. Thank you very much. I am honored to be here.
At this time I will again repeat my apologies for not making a prior

hearing to which I was invited; my inability arose because of an ill-
ness, and I just couldn't be here.
Senator HART. We understand.
Mr. SIVE. I have submitted to you a prepared statement. Following

the two distinguished gentlemen who preceded me, and others who
were at the prior hearings, I think I might best serve the purpose of
presenting to you what ideas I have by departing somewhat from my
prepared statement and by picking up a couple of the matters which
have been raised this morning.
Senator HART. Let's order the statement printed in full, and we

would appreciate your reactions—not just to summarize the statement,
but the reactions to other issues raised this morning.
Mr. SIVE. Thank you. I think that will do.
There are also a good number of points which I have made which

have already been made by those that preceded me—particularly Pro-
fessor Sax, who was here at the prior hearing.
Just to take up some of the points, one that was raised concerned

State constitutional provisions. I would suppose that the declaration
of rights which is in section 2 of the proposed act, 3575, and the pur-
pose of including that in the act which I very firmly support and I
think should be in the act—I would suppose that that is not meant
to be a substitute for a possible Federal constitutional amendment
expressly to create such a right.
I personally favor very much the adoption of such a constitutional

amendment.
In answering one of the questions asked before, I think that the sup-

port throughout the States would be overwhelming.
This is based upon by own experience, having worked on and actually

written the constitutional amendment in New York, which I think
is the first of such amendments. That amendment originally arose dur-
ing the State Constitutional Convention in 1967, at which I headed
the Committee on Natural Resources. Because of the inclusion of one

47-696-70--8
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newly written constitution and the submission of that in one piece,
which I think was an error, and because that one piece involved State
problems, the whole constitution was rejected.
Of all of the numerous changes in that proposed new constitution

in 1967, the only one which has since then been enacted and adopted,
by a regular constitutional amendment process, is the so-called con-
servation bill of rights, which became law after favorable vote at the
general election in November of 1969, by I believe a 4 to 1 margin.
One further point concerning the possible constitutional amend-

ment, and a point which goes to the very important substantive pro-
vision in the act before you—the declaration of the right: The issue
was raised, and the point was made in many different places—and I
imagine you have heard it as much or more than I—that in declaring
such a right, whether it be by statute, and perhaps even more, by
constitutional amendment, we are leaving a great deal vague. The
right is not defined, and it must be worked out by courts. It might
open the courts to floodgates of litigation, it has been claimed.
I think one of the responses to that is that given by the gentleman

who preceded me.
Another is that I think that if we regard environment as funda-

mental—and I certainly believe it is as fundamental as anything
that we have today, not excluding our basic right of due process and
equal protection, et cetera—if we do regard this as fundamental, then
I think it must go through the same evolutionary process through our
courts that due process and equal protection and other constitutional
requirements went through.
It requires no sophistication to the extent of the constitutional

historians, to state that the equal protection clause meant far less just
11 years ago than it does today.
If we were willing to pose with the courts the problem of spelling

out what is meant by "equal protection of the law," then we should
be willing to spell out the problem of defining a right such as you
declare—either statutory or constitutional.
As to the problem of opening the courts to floodgates of litigation,

there are three answers to that: One is sheer economics.
I think that most significant, from very direct personal experience—

and indeed it is a very serious personal problem at this point—is the
matter of the tremendous amount of time that one consumes in moving
into the courts as an attorney in environmental matters. Matter of this
sort, by and large, cannot be commercially handled in any law office.
The reason is very simple: You are protecting in the courts the

rights of a large number of people no one of whom has any economic
or any appreciable economic interest in the controversy. Therefore,
you are depending on, your own voluntary work and the voluntary
work of everybody, from the typists to expert witnesses.
The second answer to this possible opening of the courts to floods

of litigation—I might say I would disagree with the proposal of
requiring $10,000 bonds—is an answer already formulated by the
courts, and one already in force in the courts. They have already an
inherent power to govern the adequacy of the representation of the
public or of class rights—or what we might call "derivative rights"—
before the courts.
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Those who have had any such experience, perhaps in matters such
as stockholders' derivative actions, where the very same problem arises,
the problem of persons with one share coming into court and asserting
groundless claims, consuming vast amounts of the court's time and
vast amounts of the funds of the company which is the defendant, are
familiar with the problem. In this case the inherent power of the court
is used to curb frivolous suits, the bad faith suits, and the suits by
persons whose attorneys may simply be incompetent.
That is the part of the body of corporate law which involves a

whole half-volume in any encyclopedia of corporation law.
Moreover, under the rules of civil procedure, the Federal rule—

Federal Rule 23—specifically set that requirement, dealing with the
adequacy of the representation of a class of persons by a person who
comes into the court. Again, one can find, I think, at least 200 pages
in the standard text on Federal procedure defining and referring to
literally hundreds of cases which dealing with what is meant by ade-
quate representation of a derivative or of a class right.
I think the problem is applying those principles, and weeding out

the frivolous and the bad-faith suits and the persons doing that,
there might be some that will come into court. It is no harder in the
environmental field than it is in any of these other fields.
The right which we are really comparing, although here it may

appear to be the right of each citizen, would be in the nature of a public
right, the right of all persons. The very purpose of having the access
to the court is that one person may, despite the absence of any eco-
nomic interest, assert that right of a large number of persons. The
very same standards apply which apply to these other types of actions
which are the subject matter of rule 23 of the Federal Rules of Civil
Procedure.
The final comment that I have concerning the threat of volume

litigation is just a short statement, quoted in my prepared statement,
from the Supreme Court case of Flast v. Cohen, a statement in a de-
cision by Mr. Justice Douglas—and that is discussed at some greater
length in my prepared statement.
May I just go into a couple of other problems that have been raised

here which I think are raised by the act? When I say problems, I
don't mean necessarily objections. I do say in the prepared statement
very definitely that I support the act. I would like, if there is time—
and I believe that I will take the time—to study this other statement
that has been submitted, in some detail, and also the initial remarks
of ProfeQsor Sax. I might offer some suggestions about some precise
points of wording. I don't think that this is necessary or advisable
at this time, and I will take the liberty of just communicating with
the committee counsel to do that.
Now, to just go into the matter of the burden of proof—and the

administrative agency problem. Here we are concerned, I think, with
the most fundamental problem that we have in the resource field. The
beginning of dealing with it—not the final phase of dealing with it,
because it is such a complex problem, is in section 6 of the act.
The problem was stated by Representative Udall and has been stated

by many other persons with much greater sophistication in the field of
administrative law than I have. That is the control of most of our
resources by administrative agencies, and the tremendous advantage
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in court which the agency has—the agency itself or a company ordeveloper or user of resources—with an agency licensed or permitted.The tremendous advantage which they have in the courts under thestandard rule of administrative law is that if there is any basisfor the administrative decision, unless there is an error of law, theadministrative decisions must Joe upheld. Here we have I think avery curious reversal of history, apparent to a person of my age. Itbears upon the questions asked before, and the comments concerningthe impatience of the citizens and the citizens' groups in the environ-mental field.
I can very clearly remember the 1930's and the 1940's when thegrowth of the administrative agencies and the growth of the verydoctrine of law which we are discussing were fought for by thoseof us who might have considered ourselves liberals. I think it is stilla great term, and I class myself as that. We looked with favor uponthat, because the administrative agencies, the NLRB, the FederalPower Commission, the REA, and all the others were the protectorsof the people against vested interests in property, and large corporateenterprises. Now we have a curious reversal of history. For differentreasons which have been documented by Professors Sax and LouisJaffee and others the protectors have become the unwitting agents ofthe users of those resources. We must somehow take out of the ex-clusive jurisdiction of those agencies the general resource problem.I would second and very firmly endorse the comment that was madeby Representative Udall in answer to one of your questions, concern-ing the need of the generalist, in this case the court. It balances theconflicting consideration and determines whether the number of kilo-watts out-range in importance the scenic beauty of some gem along theriver.
I think that the act, in section 6, begins to address itself to the prob-lem of the overwhelming power of the administrative agencies, andtheir powers in court, by virtue of these basic rules of administrativelaw.
I would respectfully suggest that that problem is one that requiresmuch deeper and further study.
I endorse what is in section 6, but I respectfully suggest that thismatter is as fundamental as I have stated.
The fact is that people interested in the environment, until just 2years ago, when the revolution—the environmental revolution—reached the proportions that it has—could go only to the courts tocombat the power of the administrative agencies.
I will just mention one other point which was referred to by a prior

witness here, and also referred to slightly in my prepared statement.That is the point which has been made several times that the peopleare willing to shoulder the additional cost of environmental protection.
I think that is absolutely so.
In my own travels, speaking in many different places, I have

found, although perhaps my audiences would be too heavily inclined
to agree with me in the first place, that people, perhaps far more
than those in our own State legislatures and Congress believe, are
willing to shoulder the costs. By shoulder the costs I mean not simply
paying more taxes in dollars, or levying more taxes on the wealth
or the corporations who pay the dollars, but shoulder the costs in
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terms of having somewhat less in goods and materials and services.
I •don't think that stating that people can shoulder the cost, and
then taking that cost and putting it into any particular group of
taxpayers is the solution to our environmental problem—on whom
we levy the cost of all Government services, and on all Government
products is a problem of taxation. I have no sophisticated opinions
on how to reform the tax laws.
I do believe that in the final analysis what we mean by shoulder

the cost is that we may have—and I think most people are willing
to have—somewhat less electricity, somewhat smaller automobiles,
somewhat narrower roads, somewhat less of a large range of products
and services. Because that is the only way that they can have the
Potomac or the Hudson or the Cascades as we want them, or even
the air that we breathe in Washington, New York, or Spokane.
So I would respectfully suggest that when we discuss this willing-

ness to shoulder the cost, we recognize the basic problem. If that
means cutting a little bit of what we use by virtue of goods and
services, then I think that there is overwhelming knowledge and
support for doing that, and an overwhelming recognition of the fact
that what people want is not simply broader highways and greater
speed, but some of the things toward which this Act is addressed.
So I would just conclude these brief remarks by stating that the

principal point in my prepared statement is that I very much sup-
port the policy and the provisions of the act as to the technical
points which I might comment upon. I will take the liberty of
submitting to your counsel my views.
Most of the other points which I would have made have been

made far better than I could, by the people who have preceded me.
I thank you for the opportunity of being here.
Senator HART. I think the record already understands why we

are anxious to have you back here, since we were unable to the first
time.
Mr. SIVE. Thank you.
Senator HART. In your prepared testimony, on which we have

had an opportunity now to develop questions, you were talking about
the tendency of the Government agencies to assert lack of standings
as a defense.
Now, you are in court and you have lived with this, and I haven't.

Help me, and the reader of the record and other members of the
committee to get a better feel for this. First of all, to the extent that
you can identify the reasoning of the agency, what is their rationale
for wanting to limit the doctrine of standing ?
You conclude in your statement, I noted that the defense should be

legislated out of existence, as the act does ?
Mr. SIVE. Yes; I do—with the observation which I made in the pre-

pared statement. I think the courts will from now on hold it out of
existence.
If you will simply follow the train of cases beginning with the

Scenic Hudson case and ending with the Citizens' Committee v. Volpe,
in the Second Circuit, which I think will be the subject of a petition
for certiorari to the Supreme Court, you can study the trend.
The second named case, I think, is the climax of the development.

It holds, in so many words, where there is a public interest in re-
sources, and that public interest may be found in the statutes or in
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common law, standing is granted to any adequate representative of
that interest, which means any person meeting the definition of that
term in rule 23 of the Federal Rules of Civil Procedure.
I think that in the Federal courts, at least now, standing is no

longer a problem. But I would nevertheless urge that it be legislated
out of existence, because, until today—although I understand there
are some reconsiderations of this under some issues raised by the
Environmental Quality Council—until today the defense or pur-
ported defense of standing is automatically thrown in, simply as one
of the several defenses which, as you may know, lawyers pull out of the
books. It seems to me there is some basic injustice and some contradic-
tion between the declaration of environmental problems being a na-
tional concern and the declaration in the Environmental Quality Act
of 1969—that protection of those resources is the responsibility of the
citizens—and the Government agencies' continuing to use this doctrine
purported lack of standing because it is in the same form book.
So you can see there is very much in favor of legislating it -out

of the existence, although I think the courts in this instance and in
others have preceded Congress.
It is important to remember, however, that standing is only the

privilege of being in court. Standing means that you will not be thrown
out simply because you don't have the interest.
Once you have your standing, then you begin to fight, and you

must have your substantive law with you. That is where I think the
act makes the most fundamental advance, in that it legislates a sub-
stantive right, a substantive environmental right.
Thus far, I don't think any of the Federal litigations, including

several which I have been involved, have evolved in the courts a sul7-
stantive environmental right.
Where we have been successful, it is through generally a kind of

trick, such as taking an old statute and an old term such as the one
used by the Rivers and Harbors Act of 1899, or some similar term,
and using it. But we, must have a substantive right. That should be
done by Congress, as your act does.
I hope we can go on to declare that that is to become a constitutional

right.
Senator HART. Now, you say that the bill declares the right with

sufficient clarity.
Is the question of standing equally clear in the bill, as drafted?
Mr. SIVE. Yes. Section 2(b) provides each person with an adequate

remedy. That goes even beyond the mere standing, because the stand-
ing means standing to be in court, having a remedy which may or may
not be adequate.
- So, 2(b) goes beyond the standing problem.
Senator HART. Now, help us get a better understanding of this con-

cept of sovereign immunity. Is the defense of sovereign immunity a
defense that is separate and distinct from that of limited review of
administrative actions?
Mr. SIVE. Yes it is.
Senator HART. Now what is the general attitude of the Government

lawyer in court on this defense? What is the basis of his argument
here?
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Mr. SIVE. The basis of the sovereign immunity argument is the
basis of the doctrine that kings and sovereigns can do no wrong. Of
course, it is a basic principle of law that the State or the sovereignty
or its agencies—State or Federal—may not be sued unless it consents
to being sued.
The sovereignty immunity argument has been raised in a number of

environmental cases. It was raised at some length and with some re-
finement in the last case that I referred to— the HIld,8091 River Ex-
pressway case, the Government stating, in substance, that unless the
Government has specifically consented to be sued, or waived im-
munity, it has that immunity. Now, fortunately, along with the sov-
ereign immunity doctrine there has grown up over a number of years
a doctrine that a Government officer may not perform an unconstitu-
tional act, and a second doctrine which is not quite as definite—that a
Government officer may not perform an illegal act. He is not immune
from responsibility for an illegal act.
The present state of the law of environmental matters concerning

the sovereign immunity defense is still, I think, unclear. The sover-
eign immunity defense raised in the recent ease which I have men-
tioned was not even considered in any express language in the
circuit court decision affirming the district court, which, in effect, said,
"There is no sovereign immunity for the Army Engineers to perform
certain kinds of work in navigable waters"—that the statute requires
consent of Congress. But sovereign immunity is still a matter which is
a problem, and the act does not specifically address itself to that in
so many words. But I think that the declaration of the right, plus the
adequate remedy, would wipe out the defense of sovereign immunity,
where one has the substantive right, the degree of which, of course,
would be defined by the court decision under 2 (a) .
Senator HART. The Government I gather either tends traditionally

toward—or always takes a narrow view of the extent that adminis-
trative action can be reviewed in court. The Administrative Procedures
Act, I take it, is a point from which we begin to develop an apprecia-
tion of the limitations that are attached to the review.
Comment, if you will, on the standards for review under the act. To

what administrative actions does the act apply?
Mr. SIVE. The Administrative Procedures Act applies 
Senator HART. I am aware that that is an awful question. To answer

it would require a memorandum to be filed.
Mr. SIVE. To answer it fully would require a book, which others are

far more competent than I—I think I do understand the problem
which you are addressing yourself to.
I would just identify it in two aspects: Whether an administrative

action is reviewable in a court is one question. I think there the Su-
preme Court and other cases have given a sufficient answer to that.
Once it is made reviewable, the scope of the review is the real prob-

lem the rationale basis rule under which the administrative decision
will almost always be upheld. That is the problem I have referred to
before.
Now, as to where the review lies, I think the Supreme Court case of

Abbott Laboratories v. Gardiner, the citations of which I can furnish,
establishes the rule. And this is again referred to in the Second circuit
case I referred to—that, unless the statute creating the administrative
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agency expresses, or clearly from the implication of its words, bars
review, review lies.
The problem, though, once you have the right to review the admin-

istrative action, is that of how much the court is going to look at what
they did. That is the problem which I referred to before, which I think
section 6 of your act is the beginning of a study of ways of reforming
that administrative principle which grew up in the 1930's and 1940's.
Senator HART. Mr. Bickwit.
Not that I have lost interest, but I have a problem that has just been

handed me. A bill on the floor is the Interior Department appropria-
tion bill. As do the 49 other States, Michigan has an interest in that bill.
I am finding out where it stands.
Mr. BicKwrr. One matter I would like you to clarify for us with

regard to all the questions Senator Hart has asked you thus far.
It is a difficult one, because what I want to ask you to do essentially
is to make the Government's case against you, which is made every
time you argue a case in court. What is the rationale for the defense
of lack of standing, the defense of sovereign immunity, the defense
of lack of review, and the defense of limited scope of review? Is there
anything to those defenses?
Mr. SIVE. I think the rationale is two: One is the fear—and I think

it is sincere and legitimate but misplaced—of irresponsible litigation.
Second, the theory of nonreviewability, or of limited reviewability,

of the administrative determination—the Federal Power Commission,
the Army Engineers, et cetera—is based upon the expertise of the
administrative agencies. This is part of the whole theory of adminis-
trative agencies, and basically a part of the administrative law, which
is discussed in the several leading texts, on which I insist I am not
really an expert.
What has happended, I believe, is that the questions of the use of

resources, which come before a Federal Power Commission or U.S.
Forest Service, or the Army Corps of Engineers, require many de-
grees, many kinds of expertise—not only the kind of expertise which
is within the Commissioner and the staff.
The Environmental Quality Act of 1969 requires in so many words

an interdisciplanary approach to the problem. Stating it differently,
and again referring to what Representative Udall said: We need the
generalist to make the critical determination as to the value of the
kilowatt.
Against it is often the consideration of the preservation of moun-

tains or rivers. That requires, not the expertise involved in the ad-
ministrative agencies, but the expertise of the court.
I might say that I have spent a good part of the last few months

trying to analyze this. The result of that is an article in the current
Columbia Law Review, where my ideas on this are stated.
Mr. BICKWIT. Given that the bill would nullify or at least greatly

limit these defenses, is there any greater reason for doing this in the
pollution-environmental area than in other areas of the law?
Stated another way, are there any good reasons for these defenses

outside of the pollution area, or are these defenses merely meritless
throughout, and are we merely concentrating on pollution by chance
in this bill?
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Mr. SIVE. If the question is, is there greater justification for sov-
ereign immunity in any area of Government activity other than
environment, the answer is no. I think sovereign immunity should be
wiped out completely. We are beyond the age where the kings or the
governments can do not wrong. I think much of it has been wiped
out by the courts.
The other question you raise about wiping out the defense of absence

of standing is much more difficult and also involves construction of
the cases-in-controversy sections of the Constitution—which I haven't
recently studied. I think it requires a good deal of further analysis.
I assume you may have received such advice, or will procure it,

from other witnesses.
Sovereign immunity I would keep out completely in every area

of Government activity.
Mr. BicKwrr. How about reviewability of administrative action?
Mr. SIVE. Reviewability of administration action? I think the

problem has been solved by the courts themselves very well. I refer
again to Abbott Laboratories v. Gardiner, at 387 U.S. 136. I think
that, and cases which have followed, have evolved a rule accepted now
throughout the Federal courts. I think that cannot be improved upon
by any change in the Judicial Code or in the Federal rules.
Mr. BICKWIT. You have differentiated the concept of "reviewabil-

ity" from "scope of review."
Mr. SIVE. Yes.
Mr. BICKWIT. Could you address yourself to the question of whether

a limitation on scope of review ought to be removed outside the pollu-
tion area, as well as within it?
Mr. SIVE. Yes;  as to whether the scope of the reviewability—and I

might call it the degree of review—of administrative decisions should
be outside of the environmental area, I really have no opinion.
Mr. BICKWIT. I have another question that is related to this last

one. If we enlarge the scope of review of administrative action so that
the citizen is in all cases entitled to a de novo determination of reason-
ableness in the courts, which, as I read it, is the intention of this bill,
is it fair not to extend this right to the parties on the other side?
In other words, if the citizen can set aside a lenient administrative

decision as permitting unreasonable pollution, should not the polluter
be able, under similar scope of review, to set aside decisions to prohibit
reasonable pollution?

Basically, is there an equal protection problem here? Are we being
unbalanced?
Mr. SIVE. I think there is an equal protection problem there. Perhaps

legally and constitutionally, and I think certainly politically, from
the standpoint of policy, there is. The requirement of the de novo trial
by the court of the issues in administrative agencies

' 
I think, may go

too far. I think that has to be limited, and I think that is precisely
the point which requires some real further study, on which I think we
will submit some ideas on to you. Such ideas can come from experts
like Professor Sax, or Louis Jaffe, or Walter Gellhorn, and others,
whom I hope you can call on.
But to have de novo review is a problem, and I think you can't

justly deny it to one party in the case and grant it to the other party.
Mr. BICKWIT. The bill clearly does this now.
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Mr. SIVE. It does. That is one of the points which I want to try to
think through a little further and see what ideas I might have, and
give them to staff counsel—also conferring with my good friend,
Joseph Sax, and a couple of others.
I might also say that the bill—and others—which would provide for

a citizen—probably will be studied in some detail, I hope, by the Ad-
visory Committee to the Council on Environmental Quality, of which
committee I am a member and actually one subcommittee of those
into which that advisory committee is divided, is to deal with environ-
mental litigation. I will be chairing that subcommittee. That com-
mittee will study the bill, I think, in detail, and submit some reports
to the Council on Environmental Quality.
What position they may take, I do not know. I speak here solely as

an individual, and not as a member of that advisory committee, but
there will be some real study of that which certainly may be of help
to you.
Mr. BicKwrr. Can you give us some idea of time, as to when the

Council on Environmental Quality will receive that?
Mr. SrvE. I think the request that I received from the chairman

of that committee, Whitney North Seymour, Jr., is that the sub-
committee studying that specific matter should try to report to the
whole advisory committee by October. They are going to try to do that.
Mr. BICKWIT. Your prepared testimony concentrated on the use of

the bill to take and overturn Federal administrative decisions.
Do you believe the bill will be useful in contesting State and private

activities as well? Perhaps you could preface your answer to that with
some generalized description, if you could give it to us, of what—
under law—conservation groups can do to set aside the granting of
permits and other activities by the State governments.
Mr. SIVE. There I Would summarize first by stating that the State

courts, by and large, have not gone as far as the Federal courts, in the
very first right of standing. The States are far behind the Federal
courts, in my view, in granting standing. So we have still that heavy
problem in the State courts, the extent to which State administrative
actions are reviewable in the State courts and the problem there—
I couldn't give you any sophisticated opinion about, but I would sus-
pect, and be certain without having studied it, that whatever inroads
are that we have made on the power of the administrative agencies in
the environmental field in the Federal courts they are far greater than
have been made in the State courts so far. The State courts are far
behind the Federal courts.
The last part of your question deals with the effect of the act upon

the States. I haven't considered whether the act would directly affect
State action. I don't think it would. But certainly there would be, I
think, a very strong and very important and helpful political effect,
to the extent that the State legislatures in the environmental field, may
follow Congress, and to the extent that the leaders of the very com-
mittee here will lead opinion in their home States such as Michigan,
as I know they do.
There is a very good discussion of some of these problems, to which

I might refer you, in this month's Michigan Law Review, which is a
symposium. A good part of it is addressed to the subject matter of
your discussion this morning.
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Senator HART. Would you give us the citation?
Mr. SIVE. It is the Michigan Law Review of May 1970, volume 68,

No. 6.
Mr. BICKWIT. What about the situation where government action

is not involved, where a private entrepreneur builds a plant and
doesn't need to ask for a State permit or approval by a Federal
agency? How does the conservation group contest this kind of action?
Is it generally under nuisance laws?
Mr. SIVE. I don't think you can generalize what they do. It is based

upon the fact that no courts have yet declared an environmental right,
per se. In New York State, where we have such a constitutional decla-
ration, no court has yet decided whether that constitutional provision is
self-executing without further legislation. What the conservationists
do, the national and the ad hoc groups, is just pick any argument they
can make, however technical it may be—and those include nuisance, or
breach of a particular statute. Really, there is no generalizing. We just
grab anything we can, and try to litigate.
Mr. BICKWIT. What are the limitations of nuisance laws in dealing

with problems where no government action is involved?
Mr. SivE. There, again, I am not an expert. I would simply say—

and this is based upon really just my law school torts learning, of
nuisance—that however we can expand "nuisance," I think we should.
It is historically subject to the-restriction, of a clearly dangerous or
unhealthy aspect of the environment. It may not be usable to the ex-
tent that we may be in court litigating matters of scenic beauty. I
doubt that we could do that under a nuisance doctrine.
We wouldn't protect an area of scenic beauty against something

which destroys the scenic beauty, but doesn't have any real effect upon
health or comfort of the people around. That subject was very much
discussed about a month ago. I think you can easily get some guide-
lines there.
Just a month ago the American Law Institute had its annual con-

vention here in Washington. There was a proposed provision of the
nuisance section of the "Restatement of the Law of Torts" by a com-
mittee headed by Professor Prosser. Unfortunately, I think, it dis-
regarded the whole environmental movement. There was a little bit of
reaction to the draft, which does not give effect to environmental
matters and recent cases on the standing problem. I think this very
subject is being discussed and studied by several law professors at this
time.
Mr. BICKWIT. Thank you.
Mr. SIVE. Thank you very much.
Senator HART. Mr. Sive, I again thank you. Your testimony is enor-

mously helpful.
Mr. SIVE. Thank you.
(The statement follows:)

STATEMENT OF DAVID SIVE, OF WINER, NEUBURGER & SIVE

I am honored to have been asked to appear before this Committee to express
my views on S. 3575, the Environmental Protection Act of 1970, (hereinafter the
"Act"). I am deeply interested in and for Several years have been deeply in-
volved in the legal aspects of environmental protection. In such work I have been
associated with and represented a number of organizations, including the Natural
Resources Defense Council, the Sierra Club, and Friends of the Earth. I do not
appear at this time, however, in any representative capacity.
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PURPOSE AND BACKGROUND OF THE ACT

There is no need for me to document the several aspects of the non-violent
political and social revolution of the last year which has placed environmental
problems in the very forefront of those calling for Congressional action. The Act
would, in my opinion, significantly advance basic environmental rights by en-
abling the branch of government in which the movement started and which must
remain a powerful force in the environmental movement to act more respon-
sively and vigorously. That branch is the judicial branch.

Consideration of the Act, with its plain declaration of a substantive right of
"each person . . . to the protection, preservation, and enhancement of the
,air, water, land and public trust of the United States", (Sec. 2(a) ) and its
specific provision of a remedy (Sec. 2(b) ) for any violation of that right, re-
quires first an appraisal of the place of the Courts in the environmental
movement.
Such appraisal involves also the broadest and deepest analysis of the adver-

sary process. Are truth and wisdom secured by having advocates battle under
rules which preclude or severely limit the independent search for facts by the
arbiter? I have neither the experience nor the talent to make that analysis.
Senators and others who have used adversary, legislative and other fact and
wisdom finding prcesses are better able to do so. I will limit myself in considering
this is-it-good-or-bad question to showing that under our system major use of
the litigation process is inevitable, and to demonstrating a few of its advantages.
Use of it is Inevitable because we live under a government of laws and not of

men. However cynical we may be about the ability to turn and twist the law of
those who are in, to keep out those who are out, the very obligation to do so is
still one of the distinctions between justice and tyranny.
Laws are words and words are ambiguous (or, if they are not, lawyers will

make them so). In the field of environmental matters, the imprecision of words
and the consequent limitations of the legislative process are major. The great
advances in the law of the environment have been essentially by changing the
directions to be taken by, and changing the minds, and hopefully the hearts, of
the administrators in the Federal Power Commission, the Army Engineers and
the Department of Transportation. (I like to think of much of our pleeding to
such administrators, to let wildness order some parts of the universe, as simply
urging recognition of the talents of the Great Administrator, the outlining of the
form of whom, or which, I leave to the clergy).
I think that the best way in which a breath of fresh outdoor air can be mixed

into the bureaucratic smoke in which such projects are conceived is by litigation
process, in which the tools of the adversary artist, the lawyer, can be so sharply
effective. We have the power to secure the evidentiary bases if there are any,
of the conclusion that this road, airport or dike is necessary. The processes of
pre-trial discovery and trial, with the right to frame and compel the answers
to questions, are the two keys. It is often, of course, unfair and even abusive
to compel the answering of specific questions, framed by the advocate. I sincerely
believe, however, that there is no better way to get at truth buried in pompous
professions of platitudinous positiveness.
The incapacity of words to be precise, in the environmental field, is the basic

reason for the importance of the litigation process. Only case by case, in the
same way that our common law and the meaning of many important statutes
(e.g., the term "comprehensive plan" in Section 10(a) of the Federal Power
Act) have developed in other contexts, can environmental law develop. To do
so, however, there must be two bases: 1) a substantive right and 2) a clear
remedy. The Act would provide both of these.

It might be argued that the development of recent case law, at least in the
federal Courts, has fully provided the remedy, in that conservation groups are
now assured their standing. The development began in the Scenic Hudson case 1
with its holding that "those who by their activities and conduct have exhibited
a special interest in [the] area of the aesthetic, conservational and recreational
aspects of power development" were aggrieved parties, under the Federal Power
Act, able to have court review of the grant of a license by the Federal Power
Commission. It has taken a few years for courts to hold that "aggrieved party"
means the same in the Administrative Procedure Act as it means in the Federal
Power Act.

1 Scenic Hudson Preservation Conference v. Federal Power Commission, 354 F. 2d 608,
cert. denied 384 U.S. 941.
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Until ten weeks ago, the federal courts also hung on to an undefined condi-
tion, that the person claiming the standing had to have a "legally protected in-
terest" in the subject matter. No lawyer has ever really attempted to define what
that means, any more than the prisoners of some equally vague disciplines have
ever defined for me terms such as "viable alternative."
Ten weeks ago, the same circuit court that decided 2 Storm King affirmed the

permanent injunction granted last July, by a District Court, against the pro-
posed $200,000,000 Hudson River Expressway. The decision is important in
several respects, one of which is that it may help my good friend, Marvin Dur-
ning, in turning back the Portland Airport expansion into the Columbia River.
The aspect of it that I feature here is the final demolition, subject to what our
Supreme Court may do if the case is appealed to it, of the "legally protected in-
terest" requirement. It is now law that, if public policy, expressed in the form
of statutes or regulations (citing in this case the Hudson River Compact Act
and the Army Corps of Engineers' own regulations) is the protection of a re-
source, that public interest is the "legally protected interest."

It may be that "standing" is no longer a problem in the federal courts in
environmental cases. The government agencies, however, still mechanically assert
lack of standing as a defense. The defense should be legislated out of existence,
as the Act would do.
The provision of an "adequate remedy" goes, however, beyond mere standing.

Procedural aids are given by Section 4. The importance of these procedural aids
has been described in the earlier testimony of Professor Sax. I will not repeat
his points.
I do want to comment on the administrative review provisions of Section 6

of the Act. It is an interesting irony of history that in the Thirties and early
Forties—the New Deal period—the persons and groups fighting for broad
reviewability of administrative decisions were primarily right of center. They
looked to the court to stem the tides of social and .economic reform being effected
by the National Labor Relations Board, the Securities and Exchange Commis-
sion, and other New Deal agencies. "Big government" was evil to those on the
right; it was salvation to those on the left.
In large part, the struggles of the conservationists and environmentalists are

now struggles against big government. Virtually every important project that
would appropriate for a special use any resource which the conservationists
seek to preserve, by representing what they hope is a large majority just awaken-
ing from silence, involves approval or actual construction by a government
agency. Unless some mechanism exists for review by an agency of government
whose orientation and training is general, conservationists feel that literally
every river, mountain, plain, and city will be appropriated by the Federal Power
Commission, the Army Corps of Engineers, the Atomic Energy Commission, or
some other administrative agency whose purpose and raison d'etre are parochial.
The Act addresses itself to this problem in the provisos of Section 6. They

are succinct and simple. They would, however, effect a basic change in the rule
that a ruling of administrative agencies must be upheld by courts if it has any
rational basis unless there is some error of law.
This rule places a hard enough burden on the litigant in the ordinary case

where there is a limited record of clearly identifiable papers and proceedings
upon which the administrative decision was based, and only one or a small
number of agency personnel investigated and determined the matter.
Without some error of law, it is an almost impossible burden upon the citizens'

group litigating the factual issues when the project is vast. The record of ad-
ministrative action literally fills rooms with papers of every kind and description.
The number and identity of persons who worked on the matter are unclear,
and the agency vigorously defends its own determination. To this should be
added such problems as the limited means of the citizens' committee; the
remarkable talent of most administrators and their biologists, engineers, and
other professionals and artisans to mask the answer to the simplest of questions
in gobbledegook and erase from the dictionaries the words "yes" and "no."

There is insufficient time and space herein to analyze in detail the means
by which Section 6 of the Act would ease the environmentalist's problem of
the "rational basis" rule.' I believe that much of the harshness of the rule

2 Citizens Committee for the Hudson Valley et al v. Volpe et al (not yet reported).
3 An article in the current Columbia Law Review sets forth my own analysis of the rule.
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would be erased. I will be glad to discuss this further if the Committee so
requests.
I would assume that the main attack on the Act will be the oft stated warning

that the courts would be opened to flood tides of litigation. The answer is based
on both pragmatic exprience and principle. In Fla8t v. Cohen4 Mr. Justice
Douglas stated:
"I would not be niggardly in giving private attorneys general standing to sue."
The wisdom of not being niggardly has been proven.
There has been no great rash of frivolous or unprincipled suits by environ-

mentalists. The main reason is that such suits are hardly ever commercially
feasible. The lawyers and litigants are generally acting pro bono public° because
the rights they are asserting are the precise reverse of vested economic rights.
They are rights to an unquarried mountain, to a free flowing river, to a coastal
wetland—to their beauty and to life undivorced from such beauty.
The Act would, in my opinion, materially aid the struggle to proclaim and

protect those rights.

Senator HART. This concludes the testimony that we were scheduled
to receive today. We were scheduled also to meet tomorrow. Unfortu-
nately that meeting will have to be postponed—not because the Senate
will be out of session tomorrow, but rather, because of the death of I
suppose one who could be said to be the voice of conscience for con-
servation in Michigan—whose funeral will be tomorrow—Jim Rou-
mann, who for long years directed the activities of the Michigan
United Conservation Club. He will be buried tomorrow. Any of us
from Michigan who have had any association with him will want to
be there. For that reason I suggest we attempt to reschedule this for
sometime next week.
(Whereupon, the hearing was adjourned at 12 noon, to be recon-

vened at the call of the Chairman.)

4 392 U.S. 83.
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FRIDAY, JULY 10, 1970

U.S. SENATE,
COMMITTEE ON COMMERCE,

SUBCOMMITTEE ON ENERGY, NATURAL
RESOURCES, AND THE ENVIRONMENT,

TV a8h,ing tan, D.0 .
The subcommittee met, pursuant to notice, at 10 a.m., in room 5110,

New Senate Office Building, Hon. Philip A. Hart (chairman of the
subcommittee) presiding.

Present: Senator Hart.
Senator HART. The committee will be in order.
Our opening witness today as we resume hearings on S. 3575 is

the able Assistant Attorney General in charge of the Land and Nat-
ural Resources Division of the Department of Justice, Mr. Shiro
Kashiwa.

STATEMENT OF SHIRO KASHIWA, ASSISTANT ATTORNEY GEN-
ERAL, LAND AND NATURAL RESOURCES DIVISION, U.S. DEPART-
MENT OF JUSTICE; ACCOMPANIED BY WALTER KIECHEL, JR.,
DEPUTY ASSISTANT ATTORNEY GENERAL, AND MARTIN GREEN,
ASSISTANT CHIEF, GENERAL LITIGATION SECTION

Mr. KASHIWA. Thank you very much.
I ask that I be permitted to have Mr. Walter Kiechel, Deputy

Assistant Attorney General, and Mr. Martin Green, Assistant
Chief, General Litigation Section of my Division, aid me in this
presentation.
My name is Shiro Kashiwa. It is my privilege as the Assistant

Attorney General in charge of the Land and Natural Resources Di-
vision of the Department of Justice to present the Department's views
on S. 3575, which, in its first section, is identified as the "Environ-
mental Protection Act of 1970."
The basic effect of this legislation would be to greatly expand the

rights of individuals, for the purpose of protecting the environment,
to maintain actions on behalf of themselves and others similarly situ-
ated for declaratory or injunctive relief in the Federal courts, and to
intervene in proceedings before administrative agencies.
The Department of Justice is very much in favor of the stated pur-

pose of this bill: the protection, preservation, and enhancement of the
environment. However, while the bill does present problems which I
will discuss in a moment, the Department of Justice takes no position
at this time as to the desirability of other proposed legislation giving
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expanded authority for suits by citizens in Federal courts to protect
the environment.
The Council on Environmental Quality, created by the act of Con-

gress of January 1, 1970, is at the present time conducting an intensive
study of means for accelerating improvement in the quality of our
environment.
We understand the Council is awaiting a report from its legal ad-

visory committee before arriving at its position respecting such legisla-
tion. We would prefer to defer our own recommendations in this area
pending determination of its position by the Council.
Turning now to S. 3575, it is to be observed that the philosophy of

S. 3575 appears to be so sweeping as to be inconsistent with existing
Federal environmental legislation.
The Clean Air Act, as amended, states a finding of Congress that

"the prevention and control of air pollution at its source is the primary
responsibility of States and local governments." The Federal Water
Pollution Control Act, as amended, provides: "* * * it is hereby de-
clared to be the policy of Congress to recognize, preserve and protect
the primary responsibilities and rights of the States in preventing and
controlling water pollution * *

Action by Federal administrative agencies and by the Attorney
General through the courts is provided for by these laws, but in a
manner consistent with the stated philosophy.
S. 3575 provides that, as part of each person's right to a good en-

vironment, 'it is in the public interest to provide each person with an
adequate remedy to protect the air, water, land and public trust of
the United States from unreasonable 

individuals 
impairment or de-

struction." The bill thereupon vests in  the right to main-
tain suits in district courts of the United States "for the protection of
the air, water, land or public trust of the United States from unreason-
able pollution, impairment or destruction which results from or
reasonably may result from any activity which affects interstate

* * 7)commerce * 
Section 3 ( a) of the bill authorizes private litigation to protect "the

air, water, land or public trust of the United States from unreasonable
pollution, impairment or destruction" notwithstanding a defendant
may be in compliance with other laws.
I want to emphasize that, "notwithstanding a defendant may be in

compliance with other laws." Under such circumstances we can see
no justification for allowing court actions by individuals.
And section 6 of the bill, while perhaps recognizing this problem

in its provision for remand to existing administrative and regulatory
procedures provded by law, serves to authorize judicial supervision of
such procedures while they are in progress. In fact, it authorizes the
court to grant relief notwithstanding existing procedures if in the
court's judgment those procedures are inadequate to provide the
protection sought by the plaintiff.

Section 6 further provides for judicial review of existing admin-
istrative and regulatory procedures and that the court shall be bound
by the "provisions, standards and procedures of sections 3, 4 and
5 of this Act " *."
I would like to emphasize that portion again, that the court shall be

bound by the "provisions, standards and procedures of sections 3, 4
and 5 of this Act."
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At no place in this bill can we find any "standards." If "unreason-
able pollution," or the "public trust" are standards, we do not find them
defined. In each individual action, the court would have to arrive
at its own judgment as to what these terms mean.
Section 3(b) also includes in its defiintion of suable persons "any

department, agency or instrumentality of the United States, * "
the District of Columbia, the Commonwealth of Puerto Rico or a
possession of the United States."
Thus it not only authorizes suits against private individuals and

local governments notwithstanding they are in compliance with other
Federal laws, but against Federal agents and agencies as well.
To permit a suit against the Secretary of the Interior because the

procedures he must follow in carrying out the provisions of the Fed-
eral Water Pollution Control Act may be considered by one or more
persons to be inadequate would be anomalous.

Suits against Federal officers on the ground they are acting in ex-
cess of statutory authority, which may be maintained under existing
law without additional legislation, are one thing; but authorizing
suits against them because the laws in compliance with which they
must perform their functions are "inadequate for the protection of"
the rights of individuals would be to substitute the judgment of the
judicial branch for that of the legislative and executive branches, and
would not, in our view, be either efficient or desirable in the conduct
of the public business.
We do not view this bill as primarily a "class action" bill. Federal

Glass actions are provided for under Rule 23 of the Federal Rules
of Civil Procedure. This bill primarily allows individuals to main-
tain declaratory or equitable actions in the Federal courts when they
differ with governmental procedures.
Environmental cases are lengthy, complicated, and extremely ex-

pensive. It is appropriately the responsibility of government to bear
the burden of such litigation and we question the advisability of
shifting a part of such responsibility to individual citizens in the
manner provided by S. 3575. Our experience demonstrates the greater
need is for a strong coordinated intergovernmental policy, with firm
standards and enforcement. This could be done by amending existing
environmental laws to correct existing inadequacies.
We are also troubled by the provision of this bill that no bond for

damages which may flow from the issuance of an injunction shall be
required of the plaintiff "if the requirement thereof would unreason-
ably hinder plaintiff in the maintenance of his action or would tend
unreasonably to prevent a full and fair hearing of the activities com-
plained of."
We cannot see why an environmental plaintiff should not be as

responsible as any other plaintiff. Successful defendants could, under
this bill, nevertheless be subject to heavy financial losses.
In summary, then, we find this bill troublesome because it contra-

dicts and appears to be inconsistent with existing Federal environ-
mental law; because of the degree to which it allows for intervention
by private citizens in, and judicial supervision of, ongoing admin-
istrative proceedings; because it sets no enforceable "standards;" be-
cause the provision that no bond should be provided by the plaintiff
could subject successful defendants to heavy financial losses; and be-

47-696-70-9
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cause the problem it seeks to solve, in our opinion, requires strong
governmental action more than the private actions provided for by
S. 3575.
In addition, because of the effect on many Federal and State agen-

cies of litigation which may be brought under S. 3575, we suggest
that it would be appropriate to canvass the Federal agencies and pos-
sibly the Governors of the States before action is taken on the bill.
Lack of this legislation will not prevent suits by private individuals

or groups of individuals against polluters or threatened pollution.
Such suits, for damages as well as for equitable relief, presently may be
brought in state courts, and in Federal courts where the normal re-
quirements for Federal court jurisdiction are present.
I will be very pleased to try to answer any questions which the

subcommittee may have on this subject.
Senator HART. Thank you, Mr. Kashiwa. I am sure that your

statement makes this clear, but let me paraphrase it and make sure we
do understand it.
You say that the Department favors and supports the purpose of

the bill
Mr. KASHIWA. Yes, very much.
Senator HART. You describe the problems that you see in the bill.
Mr. KASHIWA. Yes.
Senator HART. And reserve final judgment at least until the Coun-

cil on Environmental Quality analyzes the general field of laws that
may be needed to protect the environment?
Mr. KAsuiwA. No, the Council is going to look into this problem

of private litigants. • 
i 

•
Senator HART. And the Department defers recommendations n the

matter of private rights of action to protect the environment?
Mr. KASHIWA. Yes.
_Senator HART. Until the Council has made its findings?
Mr. KASHIWA. Yes. We would at this time ask the committee to be

permitted to file a supplementary statement after the Council acts
in view of the circumstances.

Senator HART. Notwithstanding all of the reservations or problems
you see with it, I hope when the Department does take a position on it,
it will support the bill.
Mr. KASHIWA. Well, first the Council must make a decision and we

will analyze its report.
Senator HART. Perhaps as a means of identifying for the Council

and Department and the committee some of these areas in advance of
your final position, let me go through some of these problems that you
describe.
You say, you express the opinion that the bill appears to be so

sweeping as to be inconsistent with the existing Federal environ-
mental acts, and you point out that the Clean Air and Federal Water
Pollution Control Acts fix primary responsibilities on the States in the
matter of environmental control.
Now expand on that a little, and your associates are free to join

you as you see fit.
Are you worried about granting additional authority to Federal

courts to overrule the actions of the State agencies, for example?



127

Mr. KASHIWA. I would like to point to the provisions of the proposed
legislation. On page 5 of the proposed act, at the bottom, it states
that "In any such judicial review, the court shall be bound by the
provisions and standards and procedures of sections 3, 4, and 5 of
this act and may order additional evidence be taken with respect to
the environmental issues involved." In other words although the
original proceeding is under the Water Pollution Control Act, when
an action authorized under this proposed act is brought and judicial
review is sought, immediately the standards as described in sections
3, 4, and 5, of this proposed act go into operation. One of the stand-
ards described in said section is 'unreasonable pollution." Said sec-
tions also use the words "public trust."

Senator HART. Well, I got that from your prepared testimony, the
specific concern you voice now. But I was trying to get a little better
understanding of why in your opening criticism or reservation about
the bill you emphasize the fact that both the Air and the Water Con-
trol Acts fix primary responsibility for environmental protection in
the States. I was attempting to get a clearer understanding of whether
your concern is that this bill would give additional authority to Fed-
eral courts to overrule actions, activities, and environmental efforts by
State agencies.
Is that a concern?
Mr. KASHIWA. I want to make it clear that State responsibilities are

standards set by the State. Although the States set certain standards,
still there is a Federal approval required. This is being done through
the Interior Department.

Senator HART. But even the present Federal acts allow for Interior
or the appropriate Federal agency, whatever it is, to overrule the
State when the standards or the enforcement procedures established
by the State are insufficient. In other words, even under the two
acts you cite, isn't the last word left with the Federal agency that is
concerned?
Mr. KASHIWA. It is. But if the State submits reasonable standards

in a certain area which the Federal deems sufficient and approves, still
the standard originates with the State.

Senator HART. Under the two acts cited, where the Federal agency
finds the State action has been inadequate, the law does reserve to the
Federal authority the right to overrule the action of the State. So I
make this point only to suggest the possibility that there may not be
anything inconsistent with the spirit of those two Federal Acts in
the bill we are considering, which leaves the last word to the Federal
courts.
Mr. KASHIWA. But even if the Federal Government does set the

standards under the conditions you state, still these Federal standards
seem specific. Under this proposed act, in sections 2, 3, and 4, prescribe
a vague standard "unreasonable pollution," which in my opinion is a
rather indefinite standard.
These water standards under the Federal Water Pollution Control

Act are very exact. My assistant, Walter Kiechel, knows a great deal
about them. If you want him to go into them, I can permit him to do so.
It is not a vague standard such as this proposed act seeks to set.

Senator HART. Well, now if the standards that the State has estab-
lished are unreasonable, what is unreasonable with allowing the in-
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dividual citizen the right of action that this bill provides in order
that they be set aside?
Mr. KASHIWA. It operates in this way, if the State, for example, has

specific standards and certain provisions thereof are unreasonable,
then parties who are affected may negotiate with the State to see if
that which is unreasonable may be made reasonable. But the standards
as finally adopted are very specific. If the whole of the State standards
are set aside, and Federal standards are substituted, still the standards
prescribed are very specific. But coming back to the problem you pose,
unreasonableness generally and certain unreasonable provisions in a
group of standards are not parallel problems. If one puts himself into
the position of the person who is trying to comply with the law, to tell
him that these are standards A, B, C, D, E, F, G, H, which he can
follow is one thing, but to say that the standard is that of reasonable-
ness makes it rather difficult to ascertain and follow. And in actual
litigation it may be very difficult to define what "unreasonable pollu-
tion" is.

Senator HART. Well, assume that to be the case. We nonetheless per-
mit and require the Federal agency in reviewing Federal standards to
determine whether those standards are reasonable. Why can't we, as
this bill does, permit the Federal court to make the same judgment
with respect to standards, whether Federal or State?
Mr. KASHIWA. Well, I would like to go back to the reasonableness or

unreasonableness of specific provisions. That is a different approach as
compared to taking the whole matter and saying that this whole prob-
lem is to be judged by a single standard of unreasonable pollution.
There is a difference there, a vital difference.

Senator HART. Yes; but in all cases what you are doing is reaching
a judgment with respect to the reasonableness of a given course of
action. The question is whether the activity is unreasonable. I would
assume no reasonable standard would ever permit an unreasonable
action.
Mr. KASHIWA. Let's go back to the case where the State standards

are not acceptable and the Federal Government does establish stand-
ards. When such Federal standards are set, they are set after hearings
and the standards are circulated ahead of time. And these are spelled
out in A, B, C, D fashion. They are very specific. Anyone objecting
may file objections. It is all very fair. What I am saying is that here
is one statute under which the specifics will be laid out, but in this pro-
posed statute the sole standard is unreasonable pollution. There is a
difference. And if the courts are confronted with the problem created
by this proposed statute I am sure there are going to be difficult
problems.
Senator HART. When the court overrules a Federal agency on the

question of the reasonableness of its standards, what it is doing is
making a judgment based on the totality, isn't it?
Mr. KASHIWA. I will be very seldom that a Federal court will be

requested to rule on the reasonableness of Federal standards in toto.
The court will pass on the question of whether these A, B, C, D re-
quirements set by the Federal agencies have been met. The court will
have a guideline A, B, C, D, E, F, G. The defendant has met it or he
has not met it. But under this proposed bill, you don't have the A, B,
C, D, E, F, G standards, you have just unreasonable pollution.
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If, Senator, somebody says that provision B of the set of rules set
by the Federal Government is unreasonable, he may challenge it in
court on constitutional or other grounds, but I think a case would sel-
dom come up where standards , B, C, D, E, are all objectionable.
Senator HART. Well, then I guess what this bill would do would be

to encourage that kind of testing of the reasonableness of the stand-
ards A through F. The fact that heretofore it hasn't occurred doesn't
mean it might not be well to be permitted to occur. But I do sense
the conviction you hold about this distinction.
Mr. KASHIWA. We are interested in orderly litigation and we try

to have law so drafted that it will be easily understood and beneficial
to the person who is affected by it, to the courts who enforce it and to
the enforcement agency.

Senator HART. All right.
Now another point you make is that if a defendant, one who would

be a defendant under this bill, is in compliance with other laws, you
can see no justification for allowing court actions by individuals. Were
there any laws violated by the oil companies at Santa Barbara? Did
Dow Chemical violate any law when it was dumping mercury into
the St. Clair River?
Mr. KASHIWA. May we take this up one at a time?
Senator HART. Sure.
Mr. KASHIWA. Going back to the Santa Barbara situation, your

question was whether any law was violated. That is with relation to
specifically Union Oil Co. there
Senator HART. Yes.
Mr. KASHIWA. The original leasing through the Interior Depart-

ment as far as the leasing procedure is concerned, was proper and •
lawful. In the communication which was sent to the Senate at the
time this proposed Senate bill 3575 was introduced, the complaint and
objection voiced was that a private person had no chance before the
time the lease was entered into to complain. This was the gist of the
argument made with reference to the Santa Barbara case. No argu-
ments of legality on illegality were made.
As far as violation of law, there was none. There was an accident, to

be sure.
Senator HART. What I am trying to suggest is this: If, in situations

like that, the two I described, the conduct did violate a law, a law the
enforcement of which nobody had gotten around to, this bill would
have permitted an individual to act to insure compliance.
On the other hand, if in situations such as the two that I described

and others there was no violation of law, in other words, the point you
make in your statement, if there is no violation, aren't you saying 
Mr. KASHIWA. No; on the mercury pollution incidents I differ.

There were violations there. We have asked the Department of In-
terior to refer some of those mercury cases to us and our intention
is to sue the responsible parties in a civil injunctive suit under the
Refuse Act. The Refuse Act specifically prohibits this type of pollu-
tion. As soon as the cases are received, I will have no hestitancy about
going to court.
Senator HART. Are you satisfied 
Mr. KASHIWA. With relation to the mercury pollution suit by the

State of Ohio in the Supreme Court of the United States. If and when
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the Supreme Court exercises jurisdiction, we are going to ask leave
from the Solicitor's Office to be premitted to participate vigorously
in that suit.

Senator HART. On the Dow case, is it your opinion that the Refuse
Act does reach the activity, notwithstanding the fact that it occurs
in Canada, the initial action?
Mr. KASITIWA. Aren't there portions of that case which occurred

within the jurisdiction of the United States? I think there were.
Senator HART. Does introduction of the mercury into the water

occur only in Canada?
Mr. KASITIWA. We did go into that case, and spoke to Interior about

it, and while we were in the process of preparing a possible ease the
attorney general of the State of Michigan brought a suit against Dow
Chemical. It is our policy that where a State attorney general prose-
cutes, we don't double-prosecute.
This is a very common understanding.
Senator HART. Let me get to the point that I sought to arrive at

through a series of questions.
You have reservations about this bill because a defendant may be

in compliance with all of the laws affecting the activity, and under this
bill nonetheless suit could be filed claiming that his conduct was un-
reasonable with respect to the environmental damage. You say, really,
if the fellow is complying with all of the laws, you have doubt that
individual action should be permitted.

Doesn't that really suggest that you would oppose any common law
addition to existing statutory law? In other words aren't you arguing
that a fellow could be in compliance with all of the statutory require-
ments in his activity, and if that was the case, then the common law
action based on nuisance or negligence should not be permitted.
Mr. KASIIIWA. No I am not saying that.
I would say that it is inconsistent and unfair where the Federal

Government provides specifically one set of standards and this party,
working with the agency which is enforcing that statute, complies
with its every request, to then impose another statute with ambiguous
provisions and to say that although he has been complying with the
first, here is another statute, a new one.
We are very much in favor of laws that would correct this pollution

situation, but we would like to do it in such a way that it will be con-
sistent and understandable.
For example in the case just mentioned if we take the defendant

into court, the defendant company would say we have been following
the law, and these are the standards. This is what the defendant com-
pany will say. Do we say no, there is a new law providing a new
standard "unreasonable pollution?" If we get into court in the manner
indicated, it is going to be very, very difficult for the Government.
It may be better to change the proposed law.
Senator HART. To provide standards.
Mr. KASTTIWA. Yes, make it more definite. Once we get into these

cases, since they are substantial cases, we meet real opposition. It is
good to have the statute straightened out before we get into court.

Senator HART. You would not want the change which experience
indicates is needed in the standards to be permitted to be made in the
litigation which this bill would permit?
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Mr. KASHIWA. If you are going to have standards, have just one,
instead of having several. Here we have standards set under the Pol-
lution Act and here we have another standard called unreasonable
pollution. Instead of having that, why not amend the Federal Water
Pollution Control Act, and create one standard?

Senator HART. Why not let the court, the matter having been clearly
established as one where the standard is not reasonable, make the cor-
rection in the form we propose? You think that is not as orderly?
Mr. KASHIWA. Not that it is not as orderly, but once you get into a

very debated case with counsel on the other side pushing to the ut-
most, I think, Senator, it is better to have definite laws which are
easily enforced. We want the law to be so written that it will be defi-
nite, something we can really put our teeth in and enforce.
But, if we have two standards and one standard is a little vague, we

may run into difficulty.
Senator HART. Now to a third reservation which you had. You say

that the bill serves to authorize judicial supervision of administrative
procedures while they are in progress.
At what point in the bill do you get that feature?
Mr. KASHIWA. On page 5.
Senator HART. The first and third proviso, is that what you had in

mind? "Provided nothing will prevent * * *"
Mr. KASHIWA. From line 12 on page 5, to line 21.
Mr. Green has been following this. Could you elaborate on that?
Mr. GREEN. The proviso, beginning at line 12, permits anyone en-

titled under that statute to maintain an action, where existing admin-
istrative and regulatory procedures are found by the court to be
inadequate.
And then, the proviso, beginning at line 17 says that any person

entitled to maintain an action under this act may go to court to have
such procedures, and the reference is back to the administrative proce-
dures referred to in the preceding proviso, to have such procedures
reviewable in a court of competent jurisdiction to the extent necessary
to protect the rights recognized therein.

This permits the complete review by persons entitled to bring an
action under this act of administrative procedures.
Senator HART. Well, the authors did not regard this as providing

a blanket authorization for courts to supervise ongoing administra-
tive procedures.
We shall make that clear. Our intention was that only in rare cases

where there is likelihood of irreparable harm to a plaintiff, that other-
wise adequate administrative procedures would be bypassed to allow
interim equitable relief and only in the case where the plaintiff can
prove that existing procedures are inadequate to control unreason-
able pollution, and that would be a rather heavy burden, would the
administrative procedures be dispensed with entirely.
I make that statement simply to clarify the intention of the drafters.
Now, on this business of the preliminary injunction provision, I

take it you do oppose it, or would oppose it? I hate to drive you into
a position on the record of opposing anything, since you have come
in and said you are not in opposition, but you are going to study it.
You have serious reservations about this feature, is that correct?
Mr. KASHIWA. You mean the bonding provision?
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Senator HART. No, the preliminary injunction provision, the first
proviso at line 6, on page 5.
Mr.

proviso, 
We haven't specifically referred to that section in

any portion of our statement here. I have not objected to it.
Senator• HART. Not having made a note that you have a reserva-

tion about it, I take it we can assume that as of now you are not
offended by this provision; is that right?
Mr. KASHIWA. If this type of proceeding is to be permitted, then

interim equitable relief is a common remedy in equity cases. If this
type of proceeding is to be permitted, well, these interim proceed-
ings come together with it.
I concede it is very possible in a case under a properly drawn statute

there would be room for interim equitable relief.
Senator HART. That was its purpose, to provide an individual pro-

tection from inadequate unwise or unresponsive administrative and
regulatory procedures while they are developing rather than requiring
him to await the final outcome of those procedures.
For example, we had in mind the jet airstrip, whatever they call it,

the Everglades air training strip. In that case construction of the strip
was begun before approval of the airport by the FAA. The FAA was
pondering the problem and in that sense there was an ongoing adminis-
trative procedure.
We intend by this feature of the bill to permit a citizen to move

notwithstanding the fact that there is this ongoing regulatory proce-
dure. That is the purpose.
Mr. KASHIWA. Senator, in that type of case, at the present time,

even without this proposed statute, suits brought by environmental
societies are entertained and they get temporary injunctions under the
inherent power of the court of equity.

Senator HART. What standard is the court applying in that case?
Mr. KASHIWA. Well, these agencies 
Senator HART. Reasonableness, isn't it?
Mr. KASHIWA. No, where the allegation is, for example, in a suit

against the Department of Agriculture, that certain trees are being cut
down or certain contracts are being let, and the usual allegation is that
certain regulations of the Department had not been Followed. That is
the usual type of case.
The court would go to the regulations and see if the regulations

were followed. And in one of the cases the court held, no, the regula-
tion had not been followed, and an injunction was issued. No question
of reasonableness was involved.

Senator HART. And we would suggest by this bill that additionally
if the court found that a regulation was unreasonable, the correction
could be made as a consequence of the individual action that this bill
would establish. And we get back to the same point we left from.
Mr. KASHIWA. No, in those cases it is not a question of the unreason-

ableness of the regulation. The question is, did the agency official fol-
low the rules and regulations and the statute. That is the question.
And where the courts have found that defendant did not follow it, the
court will issue a temporary injunction.
What I want to emphasize is that even without this proposed statute,

the suggested relief is available at all times.
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Senator HART. But in the jetport, the Everglades Jetport case, the
regulations were being followed, the agency procedure was consistent.
But it was just too slow. The environmentally threatening strip was
already underway. Isn't it desirable that—you say an environmental
group could have stopped that even though the FAA procedures were
underway and being complied with?
Mr. KASHIWA. Well, the whole matter should have been attacked

before the construction was ever started. But for some reason nobody
raised the issue until the airport was built. Then the question of an
FAA permit came up. You cannot have an airport without the Fed-
eral Aviation Administration permit. And the FAA did not give a
permit. And that was the end of that case. There was no litigation
necessary in that case.
Senator HART. If an individual had gone to court would not the

court have remanded him to the FAA procedures? You say all of the
activity went on, but nobody sought to stay it. If somebody had gone
to court, wouldn't the court then have said go to the FAA and follow
the procedures?
Mr. KASHIWA. Well, the way that was done, if I had to build an

airport—in the State of Hawaii I did build airports—the proper ap-
proach is to get the FAA clearance before you build the airport. That
is the proper procedure.
In the Everglades case, why did they not get the proper Federal

Aviation Administration permit? I do not know. Although I heard
about the case, it was never litigated. And it ended without a permit
from FAA.
We did get into a subsequent Everglades Airport case where a

private citizen brought suit against a touch-and-go landing on the
same airport. That is a different case. But the first case you mentioned
did not come to litigation.
Senator HART. It was my understanding that the construction under

the FAA Act can go forward without a permit or license. The only
procedural recourse is if the FAA then determines that the installation
is inappropriate or undesirable or unsafe, money assistance is with-
held. It is simply a matter of approval, but there is no preconstruction
license required.
Now, given that set of circumstances, absent a bill such as the

one we are considering, would an individual, had he sued, have had
any standing?
Mr. KASHIWA. Senator, your hypothesis there assumes certain rules

and regulations and the correctness of the factual situation. Because
the case was never referred to our office, I really do not know what
the exact facts were.
If we discuss this any further here, we would be discussing things

without a firm foundation of facts and applicable regulations.
I shall be glad to supply the committee with the factual background
as to why they went ahead without that permit.
Senator HART. I appreciate fully the situation we are in. We would

appreciate your comment after review on why they went ahead as
they did.
But more specifically, absent legislation such as the pending bill,

could an individual in that case, the Everglades case, have prevented
the construction? This is the point we are trying to get at.
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Mr. KASHIWA. Well, an environmental group like the Sierra Club
could have filed a suit, like for example what we have in the Alaska
Pipeline case right now. They have come in and said, Mr. Secretary,
do not issue the pipeline permit. Likewise in the Everglades case, they
could have come in, as parties petitioner, and said to FAA, do not
issue this permit, we want a temporary injunction and a permanent
injunction. That is the nature of the present Alaska Pipeline case.
Senator HART. When you check this for your statement for the

record, see if it is not correct that in the case of the pipeline the law
requires a license before construction, but under the Federal Airport
Act the law does not make such a requirement.
Mr. KASHIWA. Well, again we are going into the details of the

licensing procedure in the Everglades case and I would be willing
to look that up, yes.
(The following letter was subsequently received for the record:)

DEPARTMENT OF JUSTICE,
Washington, D.C., July 21, 1970.

Hon. PHILLIP A. HART,
U.S. Senate,
Washington, D.C.
DEAR SENATOR HART: This is in response to your request, made at the hearing

on S. 3575 held on July 10, 1970, for information as to whether or not permits
were required for the construction of the new jetport facility for Miami, Florida,
located near the Everglades National Park.

Construction of the airport was begun by Dade County in 1968. No federal
permit or license was required for Dade County to begin the construction.
Even the most recent federal law concerning airports does not appear to

relate in any way to the construction of airport& This new law, the Airport
and Airway Development Act of 1970, P.L. 91-258 (84 Stat. 219), which became
effective on July 1 ,1970, authorizes the Administrator of the Federal Aviation
Administration to certify airports concerning minimum safety standards. Lack
of certification can prevent the operation, but not the construction, of an
airport.
Thus it appears that prior to or during the construction of the airport, there

was not, and could not have been, any federal proceeding or action to which
the provisions of S. 3575 could apply so as to confer upon persons adversely
affected standing to intervene or sue.
I hope this answers your question; please call upon me if you require any

additional information.
Sincerely,

SHIRO KASHIWA.
Assistant Attorney General.

Senator HART. You have reservation about the provision in the bill
that allows courts to act where existing procedures are found to be
inadequate for the protection of the rights that this bill seeks to
recognize.
I think I should indicate again that it is the intent in filing the

bill that it is a rare case in which a court would bypass existing: proce-
dures that have been established by Congress, that in only a few rare
cases has Congress required the use of procedures which allow for
unreasonable pollution of the environment. The basic problem has
been that Congress has established procedures which frequently are
dependent upon agency discretion for this successful operation and
when the discretion is exercised unreasonably, it is the basic theme
of this bill that such action ought to be overturned.
Mr. KASHIWA. But that is not what the bill says. If that is what

it was intended to say, we would like to help the committee correct it.
That is not what it says.
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Senator HART. All right.
As the bill is drafted it does substitute the judgment of the court,

the judicial branch, for that of the executive branch when the execu-
tive branch in the judgment of the court is performing unreasonably.
It does not, however, as we understand it, substitute the judicial judg-
ment for the legislative mandate.
Mr. KASHIWA. Senator, you know we go through these cases every

day where the plaintiff says that the agency is acting capriciously and
arbitrarily. We have cases day in and day out. You do not have to
have a statute like this proposed statute if that is the real intent of
this legislation because that is the ordinary rule on review of the
actions of an administrative agency.
Senator HART. In your view, is capricious" the same as "unreason-

able"?
Mr. KASHIWA. 'Capricious is a little harsher word to use, but this is

the language which the courts use. And arbitrary; capricious and
arbitrary, is the usual language.
Senator HART. There are a series of further comments that you make

that I thought we ought to ask you to react more fully to in response
to some questions.

Let's assume that the Council and the Department in turn should
conclude that it is undesirable to enact a bill such as this, a bill that
the purpose of which is to facilitate the enforcement of environmental
rights.
How adequately, how effectively do you think your Department has

been and can be in the future in doing that environmental protection
job?
Now you mentioned the Refuse Act. That is an effective tool in the

battle against water pollution. Do you think that the Department's
use of that tool has been as forceful as it could have been? In fact
many times has it been used?
Mr. KASHIWA. I received appointment to this position lately, just

about a year ago. In the prior administration, the Refuse Act was not
too often used. But since I came into office I have increased that per-
centage, if you want to talk figures, over 100 percent, because, through
my encouragement, the U.S. attorneys have filed many, many Refuse
Act eases. We have also developed something new, using the Refuse
Act, as a basis of civil injunction suits. And we are trying the Florida
Power case at the present time on this basis.
This is an injunctive procedure, a strange type of action but Mr.

Kiechel and Mr. Green have both been in the Federal Florida district
court testing the question of thermal pollution, which is not an easy
question, but we are going to see that case through. And that is under
the Refuse Act. It is a very important case. And it affects many utili-
ties.
Senator HART. In the statement that was filed with the committee by

the witnesses who will follow you, it said that your guidelines to U.S.
attorneys encourage the U.S. attorneys to use the Refuse Act to pun-
ish or prevent significant discharges which are either accidental or
infrequent, but which are not of a continuing nature resulting from
the ordinary operations of a manufacturing plant.
Why do you restrict the act?
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Mr. KASHIWA. That is a quotation only in part. That is a very dan-
gerous way to quote. I have a copy of the rules 
Senator HART. Well, that is all we got.
Mr. KASHIWA. For the record, then, I would like to submit this

guideline for litigation under the Refuse Act, the complete guideline,
so there will be no misunderstanding.
May this be marked as an exhibit in this hearing? Because I don't

want any misunderstanding.
Senator HART. That looks like a pretty long statement.
Is it possible to state what is left out?
Mr. KASHIWA. Instead of quoting verbatim, I would like to state

this: The intended purpose was, if company A on a river is discharg-
ing into the river, and company A is under Interior's supervision and
is in compliance with Interior's orders to put in a $200,000 improve-
ment on so and so date, another $200,000 improvement on so and so
date, all to prevent pollution, then since the company is under Inte-
rior's supervision, and it is obeying orders of Interior, it is our opinion
that it is obeying the Water Pollution Control Act. And in a case of
that nature, while they are in compliance, we do not use this Refuse
Act.
Senator HART. All right. But the Water Pollution Control Act

states explicitly I think it wasn't meant to affect the provisions of the
Refuse Act. It was my impression, in listening to some of the testi-
mony we heard on the mercury poisoning of the St. Clair River, that
the Refuse Act is a much more potent, effective tool than the Water
Pollution Control Act.
Mr. KASHIWA. I am sure that nobody in Interior really knew that

this type of pollution, mercury pollution was going on. Had they
known, they would have immediately done something about it. Lately
it has come to their attention and they are doing much about it. They
have called us. What I am saying is even if a company is under super-
vision, if someone from the company takes a rowboat out with a drum
of oil and pumps the oil into the river, we will prosecute we will bring
an injunction suit if they do it successively. That is our point. And if
they go out and drop mercury in the stream, we certainly under the
Refuse Act will bring the proper action.
Senator HART. Have you?
Mr. KASHIWA. This mercury matter has come up just lately and we

have been talking to Interior. In fact the Michigan case, we were going
to—I didn't know there were international complications—but Mr.
Green was anxious to do so, but we immediately got notice that the
attorney general of the State of Michigan brought the action.

Senator HART. Under the Water Pollution Control Act it is my im-
pression that the passage of months is involved before the matter
ever can get to the hearing stage.
Mr. KASHIWA. Senator, we are litigation specialists. As to the ad-

ministration of this law in Interior, why it does not proceed properly
or what is wrong with it in Interior itself, I am not at liberty to speak
to because I know this only from hearsay and I don't know the details
of the workings of the Interior Department and at this time even
though you asked me a question why it is so, I cannot answer.

Senator HART. My hunch is that it is probably the fault of Congress,
not the Department of Interior.
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Mr. KASHIWA. I don't know.
Senator HART. I assume they are complying with the law.
Mr. KASHIWA. Yes, Interior should be asked to come here to point

out the difficulties. I think that is the only fair way.
Senator HART. If this bill we are considering had been adopted or

was law, an individual could move a lot faster than Interior does under
the Water Pollution Control Act.
Mr. KASHIWA. I don't know. Suppose an individual does bring suit.

A water pollution case is not an easy case to prove. You have to have
scientific evidence. All right. Where does he get that? Eventually he
will have to go to Interior.
Senator HART. Well, they are not possessed of all of the wisdom.
Mr. KASHIWA. No; in our experience it is very expense to litigate

about pollution. Although they do have experts in the department, we
have gone outside to get expert testimony and these experts are very,
very expensive. For a private individual to foot this bill, it is going
to be very, very expensive. What happens is they will subpena Interior
records and we go back to Interior again. And use the Interior experts.

Senator HART. Perhaps a reason that persuaded us to introduce
the bill is that perhaps late, but we hope not too late, everybody wakes
us to the fact that there are many actions which substantially damage
the environment that go on day after day. You are litigation experts,
but by reason of limitation of staff and the usual problem of priorities,
you can do only so much. We have discussed the problem that Interior
has in moving against these environmentally damaging actions under
the Water Pollution Control Act. Given the enormity in terms of
numbers of the actions which are damaging the environment in this
country and the limitations that Interior and Justice operate under,
why in heaven's name doesn't it make sense to give explicit basis
for individual action, a sort of self-help operation? That is really
what the bill intends.
Mr. KASHIWA. Well, Senator, first the inference that we are not ade-

quately staffed, that we don't have sufficient men if actions are referred
to Justice, this is not so. We have in addition to the 90-
Senator HART. I am on the Judiciary Committee, too, and I haven't

heard a Justice Department witness since I have been here, say, other
than, when we ask him about a particular case "Yes, but you know we
have only got so many people, and there are so many demands on IA,"
that is a paragraph in every hearing record I think.
Mr. KASHIWA. That may be true of other divisions, but in Natural

Resources, I have not said that. And if this becomes heavier, of course,
Senator, I will come in with an additional request for more budget.
But whatever merit there may be in private environmental litigation I
think it probably can effectively be handled through Justice, using
the expertise of a Department like Interior. In order to win a good,
a substantial pollution case you must have testimony of experts,
otherwise you have no evidence. Of course you can easily win a simple
pollution case like somebody throwing an automobile tire into a
river. But that is not the substantial kind of case we are talking about.
I feel that with the proper administration or amendment of the
present law, and proper working together of all of the departments, we
can accomplish the purpose.
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Just yesterday President Nixon signed an order of reorganization.
I think the consensus is that is a very good order. The environmental
functions have been put under one roof. I think that this is good and.
in the right direction. I am in favor of it, I hope that the reorganiza-
tion improves the picture a great deal.

Senator HART. Well, I agree that putting environmental functions
in one, at one point under one roof does make good sense. I will ask
Mr. Bickwit to continue. But before I conclude, I return to the one
thing that was basic in most of our questions. It gets back to this con-
cern you have about the absence of standards in the bill. And you
make the point that the court would be compelled under the bill to
reach its own judgment as to what the term 'unreasonable" is. And
yet that is what a common law court does every day of the week.
Mr. KASHIWA. Yes, Senator, in a typical automobile accident there

is usually a question raised, was that conduct unreasonable? We are
speaking of an accident which takes only a moment to occur. It is
all right to say that reasonableness is the lost standard in such a
case. But here we have factories operating, with hundreds of men
employed, and in order to operate with any proper financial forecast,
they must have a path defined for them. It is good to have a schedule,
a definite policy which they can follow so that they can meet the
expenses. Some of these expenses for eliminating pollution are enor-
mous. And taking it from the point of view of the factoryowner, how
is he going to measure or define his future operations? If we have
definite standards, it will be better for that person.
Maybe the present water pollution law should be changed. In What

respects, I think you should ask Interior.
On the other hand—I notice Mr. Moorman is going to testify—

with relation to actions by private individuals, the environmental
societies have been very successful coming into court. In discussing
this problem we must draw a line between two types of cases. One
is type A, brought under the Water Pollution Control Act. That is
the usual type case. The other is type B. We have in this type of
pollution case actions where an environmental group questions the
act of a governmental agency. These are two entirely different types
of actions.
Mr. Moorman is engaged in the second type. In that second type,

plaintiff environmental groups have been able to come into court,
for example the Wilderness Society in the Alaska Pipeline case,
and obtain very effective injunctive orders. And Mr. Moorman's asso-
ciation the Wilderness Society is no more than a group of private
individuals. So in type B proceedings, where the action of a govern-
mental agency is questioned, doesn't the public already have sufficient
remedy?

Senator HART. Mr. I3ickwit.
Mr. BICKWIT. In those cases that you mentioned, the Alaska Pipelive

case and others like it, what has been your position on the defenses of
sovereign immunity, scope of review, reviewability of the adminis-
trative action, standing to sue, defenses which we have sought to
eliminate by this legislation?
Mr. KASHIWA. Well, I don't like to go into the law of sovereign

immunity here. Objections of sovereign immunity, were raised, in the
Alaska Pipeline case, but the court still allowed the injunction. Where
the action
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Mr. BICKWIT. Who raised the defense of sovereign immunity?
Mr. ICAsinwA. Well, that defense is raised because if the Secretary

of Interior is acting within the scope of his regulations and law, then
he should not be sued. But if he has gone beyond, the courts say all
right, we will enjoin him. We plead sovereign immunity because if
the governmental agency is acting lawfully, he should not be sued.
The courts say then the rule of sovereign immunity applies. In certain
cases it is difficult to determine before we get into court whether a cer-
tain person is or is not following a rule or regulation. This becomes the
issue in the case.
When I represent an 'agency, I plead whatever defenses that may be

pled based on the evidence presented us. We do prepare for the
ultimate. I have a duty to defend every department, to do the best I can.
And when I have an opportunity to plead a defense, I will plead it.
Mr. BICKWIT. You regard your duty as 'analogous to the duty of a

private attorney defending his clients?
Mr. KASHIWA. Under the duties of my office, my client is, for exam-

ple, Interior; and we must defend it to the best of our ability.
Mr. BICKWIT. Is there a statutory obligation for you to make all

defenses possible available?
Mr. KASHIWA. Not that, as an attorney I must do this.
Mr. BICKWIT. Do you not think 
Mr. KASHIWA. o u certainly don't think that there are areas where

we could, just for the goodwill of the office, omit some defenses?
Mr. BICKWIT. It seems to me you are not precisely in the same posi-

tion of a private attorney defending his clients. It seems to me that you
are also in the position of a public official and in that position it would
seem to me that you would have an obligation to find out all of the
evidence possible before raising those defenses just in case the evidence
showed you the agency was acting arbitrarily or capriciously, or was
acting outside of the law.
Mr. KASIIIWA. But in the areas involved when one gets before the

court, sometimes it is very difficult to determine ahead of time exactly
what the situation is. In such cases if the agency maintains that its
position is correct, it is my duty to defend the actions of the agency.
Mr. BICKWIT. Shouldn't you be making every effort to find out

whether what they say is correct prior to raising those defenses?
Mr. KASHIWA. I agree, if they have a false position, I will tell them

that this is not so. But this may be difficult to determine, for example,
in the Alaska Pipeline case, there ivere two statutes, and the question
was whether these two statutes were interrelated.
Even Mr. Moorman, before he went into court, didn't know exactly.

We didn't know. And it is only because of the decision of the judge
that we had guidelines to follow. The judge held that these statutes
were interrelated. And that was the basis of the temporary injunction.
Mr. BICKWIT. But if you are convinced through your examina-

tion of the evidence prior to raising the defenses-
Mr. KASHIWA. I will never plead anything which is not there.
Mr. Biciorrrr. That is not what I am asking you. If the evidence

leads you to believe that the defendant agency has behaved unreason-
ably, in this situation, will you raise other defenses like the defense
of sovereign immunity?
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Mr. KASHIWA. You used the word whether the defendant agency
behaved unreasonably. This itself is a very difficult question. I can't
be answering any questions like that. Whether they followed the law,
the regulation? That would be the test.
Mr. BICKWIT. Okay, whether they behaved arbitrarily and capri-

ciously then. It is legally required that they do not so behave.
Mr. KASHIWA. When one goes into the arbitrary and capricious field,

these are themselves very difficult questions. We go into court and the
'agency says it did not so act, the plaintiff says it did. The court will
go into the facts or the record find out whether the agency did or did
not. But we in Justice will try to uphold and defend the Secretary to
the best we can.

Certainly, if you were Secretary of Interior
' 

and referred a case to
me you want me to fight for you, don't you? This is way it is done.

BICKWIT. But do you feel an obligation to do all you can to
determine whether there has been arbitrary and capricious action
before you raise some of the other technical defenses, or do you merely
raise these defenses as a matter of course.
Mr. KASHIWA. You ask me what is arbitrary and capricious under

the circumstances of any case, it is sometimes a difficult question to
determine.
Mr. BICKWIT. I realize that. But do you make every effort?
Mr. KASHIWA. Yes.
Mr. BICKWIT. And you make that effort prior to raising defenses

like sovereign immunity and the like?
Mr. KASHIWA. Oh, yes, yes.
Mr. BICKWIT. Because if you don't, what is going to happen is we

are going to spend a lot of money and a lot of time litigating defenses
which stand in the way of the real problem at issue, and it is because
we want to get around the expense of that money and time" that we
feel this bill which breaks down those technical defenses is essential.
Mr. KASHIWA. It seems to me, if we are going to talk about adminis-

trative procedures, when the proceedings is in the administrative state,
anybody interested should present their views, and the administrator
should have all of the evidence.
People who feel that the prepared act is not correct should come in.

Or they can write to the Secretary. And then the administrator on all
of the evidence presented, makes a decision. Under the present law, to
review this, one may go back to the arbitrary and capricious position.
Once the case is decided, then it is not set aside unless there is a finding
of arbitrariness and capriciousness. That is the rule.
I think that is a good rule. If anybody has any objection, get in

there and make the proper objection at an early stage.
Mr. BICKWIT. What if the defendant has behaved unreasonably, but

not arbitrarily and capriciously?
Mr. KASHIWA. Well, you try to draw a line between unreasonably,

arbitrary, capriciously, that is a very difficult thing.
Mr. BICKWIT. You see no distinction?
Mr. KASHIWA. No.
Mr. BICKWIT. Retruning to the Refuse Act, we quoted you and you

said out of context. Was the reason you said it was out of context be-
cause we omitted the reasons that you gave us for your position; that
is, that in the area of water pollution we ought to defer to the Depart-
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ment of Interior and the States under the Federal Water Pollution
Control Act? And that only when those agencies fail to move that
there is an obligation to move under the Refuse Act?
Mr. KASHIWA. That is not exactly what I said.
Mr. BICKWIT. Could you clarify in what way I misinterpreted it.
Mr. IiiisHiwA. You say where the agency failed to move? What I

am saying is where an industry is under the supervision of Interior,
and they have been following Interior's directions and the company
puts improvements under a schedule and they are complying 
Mr. BICKWIT. Why do you feel the Federal Water Pollution Con-

trol Act has to take precedence over the Refuse Act when there is a
specific statutory declaration that it should not?
Mr. KASHIWA. Because the Federal Water Pollution Control Act

is very specific. That was the purpose of the whole Federal Water
Pollution Control Act, and that was what Congress said it was, and
it is being carried out as such. I am not saying that it is being carried
out perfectly, there may be delays and this may be the reason for the
present reorganization.
Mr. BICKWIT. But Congress also said the Federal Water Pollution

Control Act shall not be construed as affecting or impairing the pro-
visions of section 13 through 17 of the River and Harbor Acts of
1899; i.e., the Refuse Act.
Why do you feel obligated to give it precedence?
Mr. KASHIWA. Let's say you are faced with the problem. Here, there

is one law under which Congre;ss spells out an administrative pro-
cedure for pollution correction, and you also know that these huge
pollution problems can't be cured by one Refuse Act criminal charge.
Isn't it proper to conclude that the proper and reasonable way to
it is by proper administration of the pollution statute by Interior.
It is all right to say do this, do this, but many of the improvements
can't go in because there are financial problems. You may get Interior
to testify about these difficulties. It is not just a minor matter of a
misdemeanor charge, for example dropping some oil in the water.
The major problems are not that easy.
Mr. BICKWIT. We have two tools here, tool A and tool B. You are

saying because tool A can't do the whole job, we ought to defer to
tool B. Can't we use both of them?
Mr. KASHIWA. We are using both. For example, there was a case

of certain companies under Interior's supervision but they went ahead
and did something which we thought was out of the ordinary. In those
cases we are charging them and they have pleaded guilty too.
Mr. BICKWIT. So even though Interior is handling the matters on

occasion you will move into them under the Refuse Act?
Mr. KASHIWA. Oh, yes; if the facts warrant it. If you read our

directions very carefully, it so provides.
Mr. BICKWIT. Even in areas of continuing pollution?
Mr. KASHIWA. Yes. In the areas of continuing pollution, if, for

example, a company takes a barrel of oil and in the nighttime goes
out into the river and dumps it, we charge them. There is no question
about that.
Mr. BICKWIT. Even if Interior is handling the matter?
Mr. KASHIWA. Oh, yes, and we have so done. We have cases to

show you that. But on the other hand, the cases in which a long
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existing pollution is being phased out, that type is being handled in
the administrative manner as the law provides.
Mr. BICKWIT. But in that case you will not jump in?
Mr. KASHIWA. We will not, because that is the administrative pro-

cedure Congress provided.
Mr. BICKWIT. But Congress also provided that that administrative

procedure should not affect the Refuse Act in any way.
Mr. KASHIWA. Yes, for the dumping of oil for example intermit-

tently, in the way I indicated, we do charge them. I can show you
cases.
Mr. BICKWIT. But Congress didn't confine its exemption to that

matter.
Mr. KAsmwA. That is why I say we have charged them. Just be-

cause they are under supervision, it doesn't mean they are immune
from prosecution. We have prosecuted them.
Mr. BICKWIT. But you will not prosecute them in the case of long,

drawn-out, continuing pollution, when Interior is handling the
matter?
Mr. KASHIWA. Yes, because the fine is $2,500. What are you going

to do?
Mr. BICKWIT. Is that the only criminal penalty provided for under

the Refuse Act?
Mr. KASHIWA. Yes, $2,500.
Mr. BICKWIT. That is not my understanding, sir. My understanding

is that the defendant can be compelled to clean up all of the pollution
that he discharges in violation of the Refuse Act?
Mr. KASHIWA. There is no such provision in the act, but that is what

we are trying to do under the Water Pollution Act. The administrative
agency is trying to do that.
Mr. BICKWIT. I know they are trying to do that. But Congress has

said that 
Mr. KASHIWA. In the criminal law we have many, many instances

where for example the prosecutor says all right, the State has taken
that up, so we will not prosecute this person. The State is doing it.
Or in Hawaii when a soldier engages in a criminal act we had this
problem, should the military prosecute, or should the State courts
prosecute? The committee decided that in certain cases military courts
prosecute. We could double charge him, but we don't.
Mr. BICKWIT. I am asking you why you do not do it. You have not

pointed to any statutory provision which prohibits you from doing it.
I am wondering why it is you do not do it.
Mr. KASHIWA. Well, we use reasoning. Here is a statute which Con-

gress provided, Interior is doing it, and that is the way we operate.
Mr. BICKWIT. If the situation were one of an urgent nature which

required immediate action immediate injunctions, which would be
available to you under the Refuse Act but would not be available un-
der the Federal Water Pollution Control Act, even if the pollution
were of a continuing, long continuing nature

' 
would you move?

Mr. KASHIWA. Yes. For example, if you bring to us the mercury
type of case, I will institute whatever action I can under the Refuse
Act.
Mr. BICKWIT. Are you saying I should bring it to you?
Mr. KASHIWA. No, .by that I meant Interior, if they provide me with



143

the evidence. You understand that in the Justice Department the cases
are referred to us.
Mr. BICKWIT. Who refers cases to you under the Refuse Act?
Mr. KASHIWA. Engineers, Coast Guard or Interior.
Mr. BICKWIT. Are they referring many cases to you?
Mr. KASHIWA. Oh, yes. The reference is usually to the U.S. attor-

ney. Many, many cases.
Mr. BICKWIT. Do you not feel that guidelines like the one you laid

down here would discourage reference of continuing pollution cases
from the Corps of Engineers to the Justice Department? You are
stating that in a continuing 'pollution case the Federal Water Pollu-
tion Control Act takes precedence. Is that designed to solicit referrals
from the Corps of Engineers to you?
Mr. IcAsmwA. By that, do you mean where there is continuous pol-

lution and the company is under supervision of Interior?
Mr. BICKWIT. That is right.
Mr. KASHIWA. Interior knows all about it; why would the Engi-

neers, if they know Interior knows all about it, refer the case to us?
Mr. BICKWIT. Because it may be of such an urgent nature that only

action under the Refuse Act could solve the problem.
Mr. KASHIWA. Those are the exceptions. For example, if they throw

a barrel of oil into the water, that is urgent. Bring the case in, and we
will prosecute. We have prosecuted in those cases; very much so.
Mr. BICKWIT. Don't you think it is worth while to specify those ex-

ceptions in the guidelines?
Mr. KASHIWA. All of the U.S. attorneys have been instructed; not

only by these instructions; I have spoken to most of them.
Mr. BICKWIT. But the Corps looks at the guidelines and sees you are

not intending to prosecute in a continuing pollution case where In-
terior is handling the matter.
Mr. KASHIWA. The Corps in the region calls up the U.S. attorney,

and the U.S. attorney should know.
Mr. BICKWIT. So the Corps knows of the exceptions to the guidelines,

which are not in the guidelines?
Mr. KASHIWA. They should.
Mr. BICKWIT. If you would move on a case like that 
Mr. KASHIWA. Like what?
Mr. BICKWIT. The urgent case.
Mr. KASHIWA. The mercury case?
Mr. BICKWIT. Yes, you would?
Mr. KASHIWA. Yes.
Mr. BICKWIT. What is wrong then with a citizen doing so, even if

Interior is utilizing the procedures provided for under the Federal
Water Pollution Control Act?
Mr. KASHIWA. What is the difficulty with a citizen doing it? You

mean under this law here?
Mr. BICKWIT. Yes.
Mr. KASHIWA. In a very extreme case of water pollution by mercury,

I think even a citizen may bring action, if he is affected. An environ-
mental group may bring action, there is no question about that.
Mr. BICKWIT. But your view is, if it is being handled by administra-

tive procedures and is not violating any particular water quality
standards, there should be no action here?
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Mr. KASHIWA. No, I did not say that. If there is an urgency, I will
step in.
Mr. BICKWIT. You will. I am asking you, why shouldn't the citizen

also?
Mr. KASHIWA. They are perfectly welcome to file private suits if

they want to.
Mr. BICKWIT. And should we not facilitate their doing so?
Mr. KASHIWA. Yes, but what I am saying is the way this statute

reads, the policy whether they should or should not, as I said in the
original portion of my statement, the Environmental Council must
make a decision on that; that is a basic policy. I am not speaking for
or against that. But what we are saying about this statute is there are
certain defects—I should not call them defects—but the way it is
drafted it may, not be workable and therefore I am making suggestions
perhaps to perfect it.
If the committee calls on me on how the statute may be drafted, I

would be glad to cooperate with you. That is our position.
As I said in the beginning, we are very interested in solving this

pollution problem. If you want us to help you, we are perfectly glad
and willing to help you.
Mr. BICKWIT. I was just focusing on one of the problems you have

with it, which seems to me to be basic, which is that if the defendant
is in compliance with existing procedures and existing standards you
can see no grounds for a citizen suit under those conditions. And now
you have just said that in the extreme case you would see some grounds
for it.
Mr. KASHIWA. What I am saying is that, without this statute, if a '

person can prove he is damaged personally, he can go into court. There
is no question about that.
The environmental type of suit also allows them to go into court.

For example, I refer to the Sierra Club suit and all the like. They are
entitled to go to court in environmental cases. There is also no question
about that.
Mr. BICKWIT. What we are trying to do is to facilitate their right

to go into court,las you agree we would under this bill.
Mr. KASHIWA. Yes, as far as the Sierra Club being able to go into

court, you do not have to facilitate it; it is already able to do so.
Mr. BICKWIT. Yes, but when the Sierra Club goes into court it has

to deal with you on the questions of sovereign immunity, scope of re-
view, standing to sue 
Mr. KASHIWA. When was the Data Processing case decided? That is

a very recent case, you know. Up to that time one did not know, I did
not know, Mr. Moorman did not know, what the exact status of the
law was.
Mr. BICKWIT. That is true. But does the Data Processing case mean

you are going to stop making these defenses?
Mr. KASHIWA. This is not an easy question to answer. If an environ-

mental plaintiff brings a certain type of suit—we have run into this
question in the office—where they raise certain questions which is be-
yond the environmental questions, then we are thinking about raising
the standing question.
I am sorry, Senator, I do not want to---
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Mr. BICKWIT. Thank you very much. I am sorry we have kept you
so long.
Mr. KASHIWA. I will be frank with your legal counsel here. We ofthe Justice Department, anytime you want us to come and discussthese problems with you, we shall come up. "We handle this type of

litigation day in and day out, and our books are open. Anytime youwant my help or the help of Mr. Green or Walter Kiechel, we shall
be only too willing to help.
Senator HART. Thank you. We will take you up on that, and wehave indicated the record will be held open for your reaction to that

Everglades example.
Mr. KASHIWA. Yes, sir. And we do want to reserve a right to file astatement if and when the Environmental Council makes a recom-

mendation.
Senator HART. I was about to ask you whether you could give usany indication as to the time when we could anticipate the Council'sdecision.
Mr. KASHIWA. September. This is the target date for a report by alay committee. First is not the Cou_ncil itself, but a lay committee,and they meet in Washington periodically, as I understand it, not allof the time. Then the Council will act.
Senator HART. I am sure you share our feeling that time is of theessence; this is an important national concern and to the extent that

you can persuade the Council and encourage them to consider anddecide as promptly as possible we would appreciate it.
Mr. KASHIWA. Yes, I shall ask them to expedit it as fast as possible.
Senator HART. Now, you have suggested that we get agency com-ments on the bill. I will ask you to give us the same help with the

agencies as I have asked you to give us with the Council; see if you
can encourage them to get their responses in promptly. I do not know
if they consult Justice on that, but even if they do not, you tell them.
Mr. KASHIWA. Thank you very much.
Senator HART. Thank you very much.
We now turn to a person who was mentioned more than once lin the

earlier exchanges here. Mr. James Moorman.

STATEMENT OF JAMES MOORMAN, CENTER FOR LAW AND SOCIAL
POLICY, WASHINGTON, D.C.

Mr. MOORMAN. Senator Hart.
Senator HART. Welcome back.
Mr. MOORMAN. Thank you, sir.
I am a practicing lawyer and a member of the bars of the State ofNew York and the District of Columbia. I am presently engaged in

several eases that fall generally in the category of environmental liti-
gation. For example, I represent the environmental defense fund andothers in a suit against the Secretary of Agriculture relating to DDT,
and I represent the Wilderness Society, Friends of the Earth, and
EDF in the Trans-Alaska Pipeline case.

Prior to entering private practice, I was with the Land and Natural
Resources Division of the Justice Department. In fact, I worked for
Assistant Attorney General Kashiwa, who just testified, and have the
highest. regard for Mr. Kashiwa.
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I might add that I have brought with me the guidelines for liti-

gation under the Refuse Act, which I quote. I am sure that it is the
same document which Mr. Kashiwa handed up to the committee, but

I hand up my copy which I have turned to page 3 to make sure it is

the same document.
I appreciate this opportunity to testify because I am greatly in

favor of S. 3575, the Environmental Protection Act of 1970. I am

here to testify in favor of its passage.
I believe that S. 3575 is the singlemost important 
Senator HART. Let me interrupt and state the document you have

handed us is the document that we were discussing with the Depart-

ment of Justice witnesses and is the guidelines.
Mr. MOORMAN. My quotes came from page 3. I place S. 3575 on a

par with the recently enacted Natural Environmental Policy Act of

1969. That act established national policies standards and procedures

for Federal decisionmaking. This bill, S. 3575, establishes or will

establish the rights of individuals and the obligations of our com-

mercial enterprises to protect the environment.
As I understand it, S. 3575 will confirm every American's right to

the protection, preservation and enhancement of the air, water, land,

and public trust of the United States.
These are rights which the courts are not in the habit of recogniz-

ing, constructing, or upholding. I am afraid they involve things which

we have taken too much for granted; never realizing that we would

ever need legal rights to protect them. We have made ourselves un-

aware and the law is unprepared for our environmental crisis. It

seems absurd but it is a fact that we now need S. 3575 to establish

rights to the basic present conditions of life itself: clean air and clean

water.
Not only does this act confirm rights to the protection of the vari-

ous elements of the environment, it provides that citizens may main-

tain a legal action to protect those elements "from unreasonable pol-

lution, impairment, or destruction resulting from activity which affects

interstate commerce." Thus this act makes enforceable the rights

earlier declared. It provides a means for enforcing them by actions

of the court. For that reason, S. 3575 will allow the courts to play a

meaningful role in the national effort to bring our environmental

problems under control. It will provide in addition a role for citizens

who presently feel alienated from the governmental process, and frus-

trated over their lack of influence with administrators, legislators,

and large commercial enterprises.
The results of this act will be a sizable number of actions and re-

sulting orders from various courts forcing our polluters to clean up.

These orders, I believe, will complement larger administrative schemes

such as Assistant Attorney General Kashiwa referred to and will give

pollution control agencies backbone and credibility. I believe that

with this act as a backdrop, State enforcement officers will for the

first time, be able to make real progress in cleaning up pollution

problems.
I have often discussed the need for such a bill as this with friends

and acquaintances knowledgeable about environmental problems.

Some feel that the courts really should not meddle in the problem of

pollution, because they are unable to make, the courts, that is, are
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unable to make the multifaceted decisions based on expert
ise that

administrators can make.
I believe, however, that the courts do have the competence to

 deal

with the complex problems of this kind. Moreover, the fact is 
that the

administrative process just is not protecting our environm
ent. The

failure of administrative agencies to carry out their progr
am goals

has become a way of life in our Government.
Today if one wishes to solve any problems, one must find a techn

ique

for forcing agencies to act. S. 3575 I think provides such a tec
hnique.

The problems with the administrative agencies are well know
n, but it

is well to list some of the reasons they go astray. Agencies often c
ome

under the inflence of another governmental entity, which controls 
their

fates and which has other goals in mind.
For example, a Congressional Appropriations Committee, ano

ther

agency in a parent department, the Bureau of the Budget, and so 
forth.

Often regulatory bureaus are staffed with people of another era
,

with a different scale of urgency, with deficiencies of incentive or vigo
r.

The result is simply a lack of meaningful action.
Agencies develop their own sense of priorities. They will emphasize

some part of their program at the expense of another. One of the bene-

fits to be derived from this bill is that it will allow the citizens 
to

fill in the gaps and take care of those problems which are low on t
he

agency scale of priorities. It was with regard to that problem that
 I

included in my statement the quote from the Guidelines for Litiga
tion

under the Refuse Act of the Department of Justice. That act as I

undertsand it says roughly that no one can put refuse in navig
able

water without a permit from the Chief of Engineers. It provides

criminal penalties and also civil remedies are available.
It is my understanding, although I am not an expert in this field,

that violation of the act is widespread and if fully enforced we would

not have the industrial pollution problem that this country has today.

Now the Justice Department Guidelines, the policy statement on

page 3, which is long and which I have not quoted in full, does state,

however, that the policy is to encourage U.S. attorneys to use the

Refuse Act "to punish or prevent significant discharges which are

either accidental or infrequent, but which are not ot'a continuing

nature resulting from the ordinary operations of a manufacturing

plant."
This statement admits the discharges omitted are the greatest threat

to the environment, but then goes on to state a policy of nonenforce-

ment, leaving the problem to the Department of Interior Federal

Water Quality Administration.
I did not read the statement to say, as assistant attorney General

Kashiwa suggests, that they would only leave a continuing pollutor

to the Federal Water Quality Administration when that administra-

tion was giving the pollutor active attention. I don't believe that is

in the policy statement.
In any event, the statement goes on to say that "civil and criminal

actions against manufacturing plants which continuously discharge

refuse into the navigable waters of the United States are not among

the types of actions which the U.S. attorneys may initiate on their

own authority."
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Now if they may not initiate action on their own authority, againstcontinuing pollutors, I think there are many citizens who would liketo initiate such actions under this bill, S. 3575.
Often agencies are saddled with low budget; they are not given theresources to get the job done. This bill will free the pollution controlmovement from the vagaries of undeclared wars in Southeast Asiaand things of a like nature which usurp funds from what many citi-zens believe to be a constant and urgent need to keep our house cleanand in order.
Last, I might add that there is the problem of the influence of the lob-byist and pressure groups on the regulator. They have an influencethrough their advocacy on Federal timetables and schedules. Thatscene is repeated in State capitals. Those who are concerned aboutcleaning up tend to be citizens who are weekend warriors. They can-not compete with the persuasive pressure of the paid lobbyist. En-vironmental protection is their avocation, not their vocation. Theycannot afford to send well paid representatives or very many, that is,to either Washington or Tallahassee or other State capitals. However.in their own districts, they can collect evidence, obtain the aid of asympathetic lawyer and go to court. This bill will help correct animbalance of advocacy.
Large polluters faced with the prospect of defending the reason-ableness of their conduct may then begin to find it is cheaper to cleanup than to pay legal fees. One thing we know, lawyers will notrepresent the 500 largest corporations listed in Fortune magazine ascharity cases. Those corporations will have to pay to defend their ac,tions as well as pay to clean up. And that is as it should be. The Na-

tion is losing its vital life support resources for the short term bene-
fit of a few. And the flow of capital must now move toward restora-
tion.
Now recently we have witnessed some startling legal victories on

behalf of the citizen groups, and that raises the question of whether
and why S. 3575 is necessary.

First, I believe the bill is absolutely necessary despite some recent
successes of conservation groups. I would like to explain why. The
recent victories which we have heard a lot about have by and largeconcerned one problem, the standing to obtain review of the lawful-
ness of Federal administrative action. Those precedents do not cover
many of the things which will be covered by S. 3575. In particular, it
represents standing decisions, gives citizens standing under specificunderlying statutes. To the extent that the underlying statute doesnot provide an adequate citizen remedy, they are not the standingdoctrine that is now evolved is of high value.
I believe our air and water pollution control laws are just such laws.They are complicated and involve lengthy administrative proceed-ings, conferences, hearings, and eventually in certain circumstancesjudicial review. They are designed to give a maximum input, a lowmaximum input by State agencies and a minimum input by citizengroups. Frankly, standing to participate in these proceedings doesnot advance the ball much and may even have a negative impact bypreempting and exhausting citizen energies. This act, S. 3575, hasthe effect of creating a right to protection of air and water and hold-
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ing polluters to a standard of reasonableness; thus, S. 3575 provides
new basic rights and obligations as well as standing to bring suit.
Another reason why S. 3575 is of such great importance is the fact

that most of the standing cases go only to Federal governmental ac-
tions. The new National Environmental Policy Act of 1969, for ex-
ample, places many obligations on Federal officers but does not place
obligations on the decisionmaking process of industry, which of course
has a vast impact on the environment. S. 3575 reaches industry. The
present citizens by and large have only certain common law remedies
against industrial enterprises. The law in the past has not been very
sympathetic to private attempts to collar polluting industries and
judge-made doctrines impede the success of a suit in nuisance, tres-
pass, or negligence against the polluter. For example, the law is that
you cannot bring a suit to abate a nuisance when you are not hurt any
more than the public at large. In that case it is considered a public
nuisance, and only the Attorney General may abate that nuisance. If,
however, you are in the posture of an individual suffering particular
damages and have a genuine private interest, your injury is then bal-
anced against the benefits to society of the entire enterprise. Conse-
quently, while you may be able to get damages, you again are unable
to abate the nuisance.
S. 3575 will have its effect of correcting this problem.
Another question I have been asked is whether this bill will open the

gates to a flood of suits, many of which are frivolous. I think there
will be a good many suits. There should be as many as are necessary to
get the job done. There is a lot of frustration in society about the pol-
lution problem and this act will channel and make constructive uses of
the pressure which is there. I don't think, however, that the number
of suits will be overwhelming. Both the Second Circuit Court of Ap-
peals in the well-known Scenic Hudson case and the District of Colum-
bia Circuit Court of Appeals in the United Church of Christ decision
have stated they doubted whether citizen suits would be of a greater
burden than the courts could handle. (In the United Church of Christ
decision the opinion was delivered by then judge and now Chief Justice
Burger.) I think the situation with regard to the suits under S. 3575
will be analogous to the type of cases that were involved in the United
Church of Christ decision and the Scenic Hudson decision.

Certainly, however, there will be some frivolous suits, but the courts
have long been familiar with frivolous suits and have been able to dis-
tinomish them from the serious suit and will be able to deal with the
problem here. In any event, the provision of S. 3575 that requires the
affidavits of two qualified experts will certainly cut the number of such
suits to a very small percentage.
I have also been asked whether this will not result in the inordinate

meddling by citizens in decisions of business and government. It will
result in some citizen participation, but it is a necessary participation.
Congress can pass antipollution laws from now on, but neither bureau-
crat nor businessman will pay much attention to these laws unless the
potential exists for the citizen to take them to court. Indeed no act
could be better designed to protect the integrity of the congressional
policy than one providing for suit to enforce it.
Again I have been asked whether this act gives an unfair advantage

to conservationists in obtaining judicial review of administrative ac-
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tions. Such advantage would ostensibly be based on the reasonable
standard built into the act. I don't think so, because the act really is
not basically an act designed to establish a standard of review of ad-
ministrative action, though it will have an effect on such review. The
act is more basic, establishing an environmental rule of reasonable con-
duct for government and those engaged in interstate commerce.
As for the standard of reasonableness, it is a standard which the

court has dealt with in many areas, but in a new area, we must await the
definitions which arise out of litigation. I believe, however, we can
make a few predictions of some things the courts will find unreasonable.
Polluters will find that it is unreasonable not to use the latest and

best methods of pollution control available for their particular enter-
prise. Polluters will find it is unreasonable to continue to use antique
manufacturing plants that have long since returned their invest-
ment many times over but which cannot be adapted to pollution
control.
I think polluters will find it is unreasonable to preempt the air and

water of any area for a use that is inimical to the integrity of life.
That ends my prepared statement, Senator, and I will be happy to

answer any questions you might have.
Senator HART. Well, you have helped us on one or two points of

definition, the absence of which the Department of Justice com-
mented on unfavorably. They made the point that the bill doesn't
define reasonableness. You have helped us on the matter of
reasonableness.
They criticize it also because it didn't define the public trust.
Do you have any suggestions as to how that might be defined?
Mr. MoomvrAN. Well, I believe the public trust is the property of the

United States in resources which are not held for disposal, but. which
are held for a public purpose or public use. I would think that a suit
to protect the public trust would be one to prevent the Government
official from unlawfully disposing of the public trust property or from
allowing it to be used for private gain in a way which is not authorized
by Congress.
Professor Joseph Sax has written ;an article which has appeared

recently in the Michigan Law Review in which he has collected many
of the cases which have dealt with the question of public trust. There
have been quith a few over the years.

Senator HART. It is my impression that that law review article
was printed in the record in one of our earlier hearings. If not, it should
be made a part of this record.
Mr. MOORMAN. I will be glad to get the citation for the committee.
Senator HART. You heard our exchange with the Department of

Justice on the use of the Refuse Act. You have discussed in your pre-
pared testimony the departmental guidelines bearing on that act.
What is your view as to when that act, the Refuse Act, should be

utilized?
Mr. MooRmAx. Well, I am not happy with the concept that the Ref-

use Act should be allowed to fall into disuse when Interior is handling
the matter under the Federal Water Pollution Control Act. Although,
parenthetically, I think that is a kind of interpretation of the policy
statement, because I had read it to say in effect that where there was
continuing pollution, they would assure then that Interior would han-
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die it. But I think it is really the obligation of both Interior and Justice
to recognize they have the Refuse Act as a tool and Interior should
welcome the use of the Refuse Act whenever you have a polluter who
is causing serious and irreparable harm to the navigable waters of
the United States; they shoud use that act to speed up the process of
enforcement under the Federal Water Pollution Control Act.
I admit there is perhaps discretion as to when they should do this.

But I don't think they should rely totally on Federal Water Pollution
Control Act. Congress did not intend for them to.
By the way, Assistant Attorney General Kashiwa said there needs

to be more Federal coordination. Perhaps this is an area where they
should coordinate. Perhaps they should pick out the worst cases of
continuing pollution in the country and send the polluters notices that
they will bring action under the Refuse Act if they don't improve the
condition by a certain time.
The Refuse Act does have flexibility, and it allows government to

move fast if it wants to.
Senator HART. We were reading and talking about the new Environ-

mental Protection Agency as a common center point. The Corps of
Engineers, under the Refuse Act, would be the key agency. I am not
sure how, if at all, it would be possible to get the Refuse Act into the
new Environmental Protection Agency, but assuming it would be pos-
sible to transfer the administration of the Refuse Act to the new
agency, wouldn't you then have the coOrdination of the two major
acts in this center point and wouldn't it automatically foster a more
coordinated effort?
Mr. IVIooRmAN. Yes. I think that might be good. But let me say that

under existing law, as I understand it, Justice does not have to wait
upon the Corps of Engineers to enforce the Refuse Act. They may
receive evidence from citizens, from the Coast Guard, or from any
other Federal agency. So, the inherent power to enforce violations of
the Refuse Act exists already, I would say, in Interior.
Now, the problem comes from 
Senator HART. In Justice.
Mr. MOORMAN. In Justice, but Interior may also supply evidence

of the violation to Justice and ask for enforcement. s
Now, the problem I suspect is this, the Refuse Act says essentially

that you cannot put refuse into navigable waters without a permit
from the Corps of Engineers and violations depend upon whether
or not the corps has given the permit. The function of authorizing
the refuse—of granting the permit, which creates an exception from
the aet, is a function which perhaps should be transferred to the new
Environmental Protection Agency.
It is my understanding though, that significant pollution is taking

place now in violation a the act, that is, without permits from the
corps.

Senator HART. What about two further criticisms, one made by
the Department of Justice—probably I should have thought to ask
them to expand on their comment here—but they object to the lim-
ited obligation for a bond in the act.
Mr. MOORMAN. Yes.
Senator HART. How do you view their argument on that one?
Mr. MOORMAN. Well, the bonds come into play when you move

for and obtain a preliminary injunction. Generally speaking, the
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cititen is unable to post such a bond if it involves the possible expense
and loss of a major polluting facility. So, to provide as a matter
of course large bonds covering those losses would mean, in effect,
that the citizen would always lose the preliminary injunction.
Now, when you move for a preliminary injunction, you must prove

to the court several things, and I have been up against this myself.
First, you have to show irreparable harm. Furthermore, you have
to show a probability of victory on the merits when you have your
full trial; and you have to show that the balance of the equities is in
your favor.
What this will mean, I think, is that the judges will make these

findings a bit more seriously perhaps than they would if they knew
they could fall back on bonds in case they made a mistake.
In addition, too, as I recall it, the bill does not entirely prohibit

bonds. Isn't there a provision in the bill which provides for the bond
if the manufacturer produces hard evidence of serious damage?

Senator HART. That is correct.
Mr. MOORMAN. SO, I think the result will be that the judges, under

this bill, will recognize that the citizen is not the type who can post
meaningful bonds, will examine the questions of irreparable harm,
probability of victory on the merits and balance of equities carefully,
and make careful decisions. Good judges generally have the courage
to stick by their findings. There will, of course, probably be a few
mistakes.
Senator HART. The second criticism has not yet been voiced, but it

is on file with the committee in the statement of Mr. Coleman, who
will follow.
He thinks the bill doesn't go far enough in that it doesn't provide

for recovery of damages by the plaintiff.
What do you think we ought to provide with respect to that?
Mr. MOORMAN. Well, as it happens, there is another related ques-

tion, too, the question of attorney's fees that is not covered. I would
rather not take a position on this. But the question is, on the one hand,
whether with this bill you are simply trying to get orders from the
courts which will work out schedules which will allow polluters to end
their pollution, or whether you are trying to get damages which will,
in effect, punish polluters for really what has been a general lax atti-
tude in our Nations past.
Perhaps at this stage, it is not well to do that. However, the counter-

balancing consideration is, will this bill provide the proper incentive
for the commercial bar to get the job done. Obviously, if the bill pro-
vides for damages, we will have more lawyers interested, more citizens
interested, more activity and perhaps faster action.
Those are the competing judgments. I would prefer not to come

down on one or the other of them.
Senator HART. Very well.
Mr. Bickwit ?
Mr. BICKWIT. No questions, Mr. Chairman.
Senator HART. Thank you.
Mr. MOORMAN. Thank you.
Senator HART. I had hoped and I am sure Mr. Coleman hoped we

could continue without taking a luncheon break. Would it be pos-
sible 
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Mr. COLEMAN. I would prefer to continue without taking a break,
Mr. Chairman, but I am at your indulgence.
Senator HART. So would I, except that a group of us are hosting the

Secretary General of the United Nations at 12:30.
Mr. COLEMAN. I think that answers the question.
Senator HART. With that explanation, I suggest a recess until 2

o'clock.
(Whereupon, at 12:30 p.m., the hearing was recessed, to reconvene

at 2 p.m., this same day.)
AFTERNOON SESSION

Senator HART. The committee will resume and as indicated at our
recess, we now shall hear from a distinguished lawyer, active in
the environmental litigation field, William T. Coleman, Jr., of Phil-
adelphia.
Mr. COLEMAN. Good afternoon, Senator Hart.
Senator HART. I have learned since I returned from the recess that

requiring you to wait while we had luncheon with U Thant was not
altogether disagreeable with you since you had served at the United
Nations in our delegation, so I am sure you would give us an excuse
for delaying our return.

STATEMENT OF WILLIAM T. COLEMAN, JR., OF DILWORTH PAXSON,
KALISH, LEVY & COLEMAN, PHILADELPHIA, PA.

Mr. COLEMAN. Thank you, Senator Hart. I appreciate the oppor-
tunity to appear before this Senate subcommittee this afternoon,
which is considering Senate bill No. 3575.
As you indicated my name it William T. Coleman, Jr. I am a

member of the Philadelphia bar.
At the outset I should disclose two relationships which might or

might not be considered as affecting my views. I don't think they do,
but at least I have a duty to disclose them. One is that my law firm,
Dilworth, Paxson, Kalish, Levy & Coleman of Philadelphia, Pa., is
one of the counsel for certain plaintiffs in lawsuits in the Federal
court in the southern district of California known collectively as the
Multidistrict Vehicle Air Pollution cases in which the -plaintiffs—cer-
tain States, cities, and other public entities, several citizens' groups,
and many individuals—are claiming that the automobile industry vio-
lated the Sherman Antitrust Act by agreeing to eliminate competition
in, and suppress the development of, effective air pollution control
equipment for their automotive vehicles.

Secondly, I am also a member of the recently appointed Legal
Advisory Committee to the Council on Environmental Quality which
Council is provided for in section 202 of the National Environmental
Policy Act of 1969. I hasten to add that the views expressed here are
my own and in fact have not been even discussed in that Legal Ad-
visory Committee.
Public concern for unreasonable damage to the physical and human

environment is high, immediate, and active. The public wishes to
cut down or eliminate those activities which will contribute to unrea-
sonable, unnecessary, and avoidable damage to the environment. The
knowledgeable polluter, as well as the antipolluter, is aware that this
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laudable goal must be accomplished but that it must be accomplished
in the context of a vibrant, technological society which wants to pro-
vide the best types of goods and services to its people at the lowest
possible costs.
Government—Federal, State, and local—has the primary respon-

sibility to take all steps necessary to see to it that its activities and the
activities of persons and corporations do not cause unreasonable dam-
age to the physical and human environment. Ideally the citizens of a
society should be able to rely, in most instances, upon its officials to
enforce the laws by way of ,criminal and civil suits against all who
would pollute the environment. As Charles A. Lindbergh said the
other day, the New York Times, Tuesday, July 7, 1970, page 25:

It seems to me essential that our overall environment be protected by govern-
ment just as certain smaller areas are protected through zoning.
Much as I believe in the utmost practical freedom for man, I do not see how

his essential environment can be maintained in this technological era through
commercial organizations acting independently.
Contemporary pressure lobbies, together with the often ruthless exploitation

and spoilation of our country, stand witness to the need for quick and firm gov-
ernmental action.
We need a policy and plan that covers our entire planet and extends to the

utmost of human capability into space and time.

Experience, as you know, Senator Hart, has shown, however, that
Government alone does not, and cannot, do the full job, and that pri-
vate enforcement by way of suits for injunctive relief and for damages
is a necessary supplement to governmental action. The necessity for
private enforcement of statutes which seek to eliminate or regulate a
deleterious activity which has an adverse effect on interstate commerce
perhaps is best demonstrated by the experience of Congress and the
courts in the areas of securities regulation and antitrust. As you will
recall, Congress in 1933 and 1934 determined that improper securities
and financial transactions which took place in interstate commerce were
seriously damaging investors, and that the Federal Government should
take various steps to make sure that the investor was not defrauded
and was given the proper information with respect to the purchase of
securities. Thus, Congress enacted statutes providing for civil and
criminal sanctions, and established an official administrative agency—
the Securities and Exchange Commission—to enforce compliance with
those statutes. The courts soon determined, however, that this type
of enforcement was not sufficient. Starting with the landmark case of
Kardon v. National Gypsum Co.,69 F. Supp. 512 (E.D. Pa. 1946), the
courts have developed a body o law granting the individual investor
the separate right to bring a private suit, for equitable relief or for
damages, based on a violation of the securities laws.
So far 10 of the 11 Federal courts of appeals have recognized such

an implied right of action. The Securities and Exchange Act, as I
have pointed out, states merely that if one sells fraudulent securities
in interstate commerce it is a criminal act. There is no provision in
the statute which provides that the private person who is injured
can recover monetary damages. There is no provision in the statute
which provides that the private person affected can seek an injunction.
But the courts imply or found that Congress intended to confer on the
private individual private causes of action so that they could recover
damages or obtain an injunction.
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Indeed, the Supreme Court of the United States has declared in
J. I. Case Co. v. Borak, 377 U.S. 426, 432-33 (1964) that:

Private enforcement of the proxy rules (under Section 14 of the Securities
Exchange Act, 15 U.S.C. Section 78n) provides a necessary supplement to
Commission action. As in antitrust treble damage litigation, the possibility of
civil damanges or injunctive relief serves as a most effective weapon in the
enforcement of the proxy requirements.

Congress reached the same conclusion, in the first instance, with
respect to enforcement of the antitrust laws. The antitrust laws pro-
vide for civil and criminal enforcement suits by the Federal Govern-
ment. 15 U.S.C. subsection 44, 15a, 25. They provide, in addition,
however, for a private cause of action for both damages to the busi-
ness or property of an individual, or corporation, and for injunctive
relief in favor of private litigants against threatened loss or damage
by reason of violations of the antitrust laws. 15 U.S.C. subsection 1,
26. In Perma Life Mufflers, Inc. v. International Parts Co., 392 U.S.
134 (1968), the Supreme Court of the United States characterized
such private suits as "a bulwark of antitrust enforcement" and ob-
served that "the purposes of the antitrust laws are best served by
insuring that the private action will be an ever-present threat to any-
one contemplating business behavior in violation of the antitrust
laws" (p. 139).

Similarly, the courts have-recognized implied causes of action for
damages under the Civil Aeronautics Act, the antiwiretapping legis-
lation, and other types of laws which attempt to regulate or abolish
deleterious effects on interstate commerce. See generally, Note, Im-
plying Civil Remedies from Federal Regulatory Statutes, 77 HARV.
L. REV. 285 (1963).

Thus, I disagree with the Assistant Attorney General who testified
this morning that it is wrong to have a statute which shifts part of
the responsibility of enforcement to individual citizens. I assure you
that there is no intent and I think I speak—well, I hope I spoke for
the sponsors—that there is no attempt to shift responsibility, but
that this bill which is being proposed is the result of a decision on the
part of the sponsors that the governmental action is not sufficient
and the aid of the private citizens' groups is also needed. In other
words, the proposed bill would supplement enforcement, not shift
the burden or in any way reduce the job that Government would other-
wise have.
Thus the sponsors of Senate bill No. 3575 should be congratulated

for their foresight in attempting to fashion a remedy to be used by
citizens to aid their governments in their enforcement programs against
those who would unreasonably pollute the environment. The bill is not
only timely, it is basically well drawn thus the comments which fol-
low are presented with the intention of strengthening it and making it
an extra more effective tool.

Experience has shown that in order for a law which regulates del-
eterious activities in interstate commerce to be effective, it should meet
the following minimal standards:
(1) It should clearly state that it was the intention of Congress to

provide a private remedy giving rise to damages and injunctive relief.
(2) The burden of proof placed upon the plaintiff should not be

unreasonable.
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(3) The procedure under the statute should be clear, simple and
precise.
(4) There must be a recognition that it is sometimes difficult to

prove actual monetary damages with precision.
(5) There should be a recognition that the wrong is often massive,

that numerous persons are injured and that the injury occurs in such
a way that it is unlikely that any one person will have the resources
to bring the suit.
(6) There should be a provision for substantial monetary damages

and for a reasonable counsel fee for the attorney of the successful
plaintiffs.
I now turn to an analysis of S. 3575 to determine whether it meets

the above criteria.
The bill has been designed to create a Federal common law of en-

vironmental protection (Cong. Rec. S. 3325, remarks of Senator Hart,
Daily Edition, March 10, 1970). Section 3(a) of the bill, therefore,
should provide that it is wrong for a person to take action which un-
reasonably causes pollution, impairment or destruction of the enivron-
ment and that such action gives rise to a private cause of action making
the wrongdoer liable for monetary damages. In other words, it should
be made clear that monetary, as well as declaratory or equitable relief,
can be granted for violations of the act, granted by the courts once it
has been determined that there has been a violation of the act. Thus
there should be a damage provision that should be added to section 5.
Of course I am speaking about those instances in which the alleged pol-
luter is a private person or a corporation. I am not speaking about those
instances in which the polluter is a governmental body. I think that.
distinction should be made in the bill.
At this point I would like to indicate my disagreement with the

Assistant Attorney General's testimony this morning that the bill is
not needed. If it is true, as I understand it to be the case, that govern-
ment, whether it is Federal, State, or local, is one of the major pol-
luters of the environment, then certainly it is hard to expect that gov-
ernment in all instances would proceed in the way they should.
For example, as I read the newspapers, there is a controversy as to

whether the city of New York takes its garbages far enough out in the
ocean to dump it. In that type of situation it is hard to expect that the
mayor of New York or even the Governor of New York would be
active in preventing that type of pollution and it usually takes a citi-
zens' group of some type to bring it to their attention. In that case, I
would say that an injunction would be an appropriate remedy and I
don't believe the citizens should also be able to get damage. But where
it is a private party or private person I think in all appropriate cases
they should be awarded damages.
Another reason you can't depend on government alone to eliminate

unreasonable pollution is that government just doesn't have the time
or take the interest to make a hundred percent effort to end all wrongs.
For example, even though I would have to compliment the Congress,
in part under your leadership, Senator Hart, for the bill that got
through and got into law which are known as the Civil Rights Act, I
certainly assure you that speaking now as vice president of the Legal
Defense Fund, we would never be happy if we also didn't have the
right of private enforcement of those same acts. We would not want
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to be in a position where what the Attorney General or the Secretary
of HEW says is the standard for desegregation of schools, for ex-
ample
' 

that we couldn't go into court and challenge that and say even
more should be done. I think you have a similar situation here.
The next point I would like to make is that I feel that the last full

sentence in section 3(a) should be eliminated. That section now pro-
vides that the complaint must be supported by affidavits of not less
than two technically qualified persons, and that such affidavits are to
support the allegations that the activities of the defendants cause dam-
age to the environment. There is a serious contention, especially among
the young, that industry is the great polluter of the environment and
that all of the experts, even those who are in academic life, are either
in the hire or expecting to be in the hire, of industry. Thus, there is a
feeling that it might be very difficult at the outset of a suit to find two
technically qualified persons who would support the complaint of the
plaintiff. I am sure that the reason for the present proVision in the bill
is to prevent unfounded and irresponsible suits. That problem, how-
ever, can be adequately met and solved by the existing laws regulating
procedure in civil suits in the Federal courts. For example, rule 11 of
the Federal Rules of Civil Procedure provides that "The signature of
an attorney constitutes a certification by him that he has read the
pleading; that to the best of his knowledge, information and beilef
there is good ground to support-it ; and that it is not interposed for
delay." This is all that the ordinary civil suit in the Federal courts
needs to meet the problem of meritorious causes of action.
Moreover, where the law has felt that additional safeguards against

nonmeritorious suits were necessary, less onerous terms have been im-
posed than are proposed by this bill.
Thus, in derivative suits brought by corporate shareholders, long

referred to as "strike suits," corporations complained that they were
sued by irresponsible shareholders and that because it would cost so
much to defend the suits, they were forced to settle them even though
they were without merit. This problem was met by rule 23.1 of the
Federal Rules of Civil Procedure, which requires, in addition to the
rule 11 certificate of counsel, that the plaintiff himself must take an
affidavit as to the truth of the allegations. Surowitz v. Hilton Hotels
Corp., 383 U.S. 363 (1961).
It is submitted that this is the practice which should be followed in

the present bill rather than making a requirement that the complaint
cannot be filed unless sworn to by two technically qualified persons.
Indeed, the requirement of "technically qualified' persons could pro-
vide any defendant with a ground for moving to strike the complaint,
without getting to the merits by arguing that a particular expert was
not the proper type of expert, or lacked the specific academic degree
proper for the particular type of lawsuit. Interminable delay could
arise on the threshold of the suit.

Section 3(a) of the bill talks in terms of "case or controversy" and
the statement is made that this is meant to expand standing of a plain-
tiff to bring the suit to the maximum extent permitted by article III
of he U.S. Constitution. See Congressional Record at S. 3324 (Senator
Hart.).
I commend the sponsors of the bill for having the foresight to recog-

nize that this is a problem. I am pretty sure that what the sponsors

47-696-70 11
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had in mind was that the Supreme Court of the United States has
divided the plaintiff's standing problem into two separate issues:
(1) The constitutional problem of the required "personal stake and

interest that impart the concrete adverseness required by article III;"
and
(2) Whether the particular plaintiff is "within the zone of interests

protected by the (specific) act. Barlow v. Collins, 397 U.S. 159, 164
(1970). See also Association of Data Processing Service Organiza-
tions, Inc. v. CAMP, 397 U.S. 150 (1970) .
The bill I presume means to eliminate any such limitations as may

be imposed by the second requirement. I would suggest that the bill
be redrafted to clarify this point as follows:
"Any person possessing the minimum requisite adverse interest

required by article III of the Constitution may * "."
Section 3(a) also, fortunately, eliminates the need for any jurisdic-

tional amount and confers a broad venue privilege ("resides, transacts
business, or may be found") which language I assume is taken from
the antitrust laws. These provisions are both good, since jurisdictional
amount is often hard to value where pollution losses are concerned,
and a broad venue privilege removes one source of fuel for an early
motion to dismiss.
To the extent that national activities are involved in a suit, it may

be profitable to use the wording of the Securities Act and add, as a
basis for venue, "the district in which any act constituting a source
of the pollution occurred." See 15 U.S.C. 78aa.
The definition of "person" in section 3(b) to include "any depart:-

ment, agency or instrumentality of the United States, or other States
or local government," is, moreover, very helpful since sovereign im-
munity seems to be an involuntary response built into every Govern-
ment lawyer.
The section 4(a) reference to prima facie showings will cause great

difficulty in the actual enforcement of the act. I would suggest that it
be reworded to state that where a plaintiff has demonstrated a source
of pollution emanating from defendant's activities, and the possi-
bility that it might constitute unreasonable pollution, the burden is
then shifted to the defendants.
As already noted, there should be a provision in the bill which makes

it clear that the plaintiff has the right to recover monetary damages
in the event the plaintiff can show injury. In addition, section 4(d)
of the bill should make it clear that costs which can be awarded
against the defendant include reasonable attorneys' fees. Such a pro-
vision for attorneys' fees should be granted only in favor of plaintiffs,
or otherwise, the fear of imposition of costs will serve as a deterrent
to the bringing of suits under this bill.

Section 4(e) of the bill, limiting the requirements of the posting of
a bond by the plaintiff is a crucial provision of the bill and is well
worded. This matter has come up, for example, in cases where citizens'
groups have attacked certain procedures of building projects by rede-
velopment authorities. It is quite important that the present provision
of section 4(e) be preserved since often the inability of the plaintiff
to secure and post a bond deprives the plaintiff of the injunctive relief
which it sought.
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Section 5 should be amended to include the words "including man-
datory relief" after the words "equitable relief" since an argument is
often made that mandatory or affirmative relief requiring the undoing
of the past effects of pollution is not available. This should be clarified.
It would also be helpful if there were a provision that docket pref-

erence should be given to pollution cases since prompt action is often
required. Likewise there should be a provision which provides for
jury trials to permit the public to sit in judgment of alleged polluters.
I feel the drafters of the bill should be commended for first recog-

nizing that the subject of environment is one in which the States as
well as the Federal Government have interests, and secondly, for at-
tempting to accommodate the interests.
For this reason I do not quite understand the criticism made this

morning by the Assistant Attorney General when he indicated that
because a particular Federal act indicates that pollution is basically
a problem of the State, there is no need for a Federal bill which
creates a Federal right of action against polluters. This bill deals
with the problem just the way it should, to act, if a State is active
and has appropriate legislation, then the Federal courts will stay their
proceedings until the State has concluded its proceeding; if the State
does not have adequate legislation, then the Federal courts have
jurisdiction and a duty to act.
For example, many States have already enacted or are in the process

of enacting bills quite similar to Senate bill 3575. There is a parallel
bill now pending in the Pennsylvania Legislature known as H.B.
2000, and once again, Senator Hart, your State of Michigan beat us
to the punch; apparently you enacted a similar bill just last week.
Where the State statute is well drawn, provides an effective remedy,

its application does not raise Federal constitutional problems, and
there is no problem of breadth of coverage, the State courts should
have the first opportunity to handle the controversy. On the other
hand, if the State statute does not afford an effective remedy, then ob-
viously the Federal statute takes over. That is what you intended to
do in the present bill.
This matter can be handled by stating that where the defendant on

motion can show that the State statute covers the complaint made by
the plaintiff, and the State remedy is plain, speedy and efficient—in-
cidentally, those are the words that now appear in the Federal Statutes
28 United States Code, section 1341, which is the statute, as you re-
call, being a member of the Judiciary Committee, which provides that
the Federal court cannot enjoin the enforcement of a State statute
levying taxes unless the plaintiff can show that the State remedy
which permits the taxpayer to challenge the taxing statute does not
provide a plain, speedy,. and efficient remedy—in those instances the
Federal court has the right, under the so-called abstention doctrine,
to delay the Federal proceedings until the State proceeding is com-
pleted. The Federal courts understand this procedure quite well and
have applied it in many other fields. See generally, C. A. Wright,
Federal Courts 167-177 (1963).
In conclusion I feel that S. 3575 is basically a good bill, has much

to recommend it, and should be adopted. There are certain changes
which should be made to the bill by way of amendments, including
(1) making it clear that the bill gives rise to a private cause of action
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for damages where the 'alleged polluter is a private person or a private
corporation; (2) that the plaintiff, if successful, is entitled to counsel
fees; (3) that suit can be brought on a sworn complaint; (4) that the
parties have a right to a jury trial; and (5) that these cases should
take precedence on the Federal docket.
Thank you, Senator. I am available to answer any questions.
Senator HART. Thank you, Mr. Coleman.
You were here this morning when another able lawyer, Mr. Moor-

man, replied to a question I asked him on this business of including
damages. He cited the competing goals suggesting that the principal
reason for this legislation was to bring the industrial practice into
line and that it might work against the achievement of that if there
was a damage feature attached to it. He reserved judgment.
You listened to that. How did you react to that? I see you did not

change your testimony.
Mr. COLEMAN. Well, he is a very persuasive lawyer but I did not

change my testimony. I think it is a matter of judgment.
In the first place I should say that the courts are quite competent

and skillful, and can handle this problem. For example, if the alleged
polluter is taken into court and it is determined that even though he
has been following all the existing State and Federal statutes, that his
practice nevertheless results in unreasonable pollution, the court can,
rather than retroactively imposing damages, tell him that from the
time of decision, he must stop doing this and if he does not stop doing
this, then the plaintiff can come back into court and get damages.
Second, I think that the pollution problem is so massive and requires

such dedication that even if every U.S. Attorney devoted his skill to
this problem, if every young man like Mr. Moorman, if his organiza-
tion and the other organizations devoted their skills to the problems,
you still would have a lot of this problem not met.
Now, in this society, whether you like it or not, when there exists

the threat of imposed damages to the defendant who is caught acting
improperly, there is provided an additional reason for defendants to
clean up their own business before there is a suit.

Getting back to the civil rights movement, I have always been
greatly irritated that we could litigate cases against the Governor of
Mississippi for 8 years while he continued to deny children the right
to go to school and that at the end of that litigation, after having been
to the Supreme Court of the "United States, and all through the Fed-
eral courts two or three times, the only thing that happened was that
there was an injunction against that State official. If, in addition to
the injunction, the governor of that State had been exposing himself
to a possible case of damages I think you would find in the history of
this litigation that people would have faced up to the problem long
ago.
Now, consider, not government—because I would concede that you

ought not to provide for monetary damages against government—but
a case of one of the major companies. If these companies are allowed
to pollute the atmosphere and engage in one of these lawsuits for 10
or 12 years at the end of which all you do is say that in the future it
must not pollute anymore, then the company has gotten 10 or 12 years
of these extraordinary profits without having really to meet the issue
to determine whether it is going to have to pay damages. In the Carter
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Liver Pill litigation before the Federal Trade Commission with whichyou are familiar, the Federal Trade Commission has been attemptingfor more than 12 years to get Carter to eliminate the word "liverfrom the words "Carter's Little Liver Pill."
That case is not over yet. If Carter knew that it was exposing itself'to the possibility of a recovery of damages as has happened in thedrug industry, for example, as happened in the electrical industry,then I think you would begin to get more of a self-policing by thecompanies themselves.
Third, it is my fond hope that ultimately lawyers and citizens willspend as much time trying to meet this problem as they now spendtrying to put together successful corporate mergers. One way to en-courage lawyers in the regular private practice to face up to some ofthese problems, is to introduce the possibility of a monetary recovery.Senator HART. Two other comments you make refer to jury trialand giving suits under this bill precedence. On the jury trial provi-sion, aren't you liable to be really slowing things down in view of thefact that you have got a jury docket and it may already be heavy. Onpreoedence

' 
why, important though environmental areas are, shouldwe sort of deny the judge the right to make the decision as to what isthe most compelling thing in front of him on a case to case basis?Mr. COLEMAN. -Well, Senator Hart, in a lot of instances, both partieswill waive a jury trial.

Secondly, where there is injunctive relief, often there would not bea jury trial. Where there were damages there would be a jury trialand these cases, if handled properly, move just as fast as the othercases.
As I noticed it—you are the expert in the Federal court, becauseyou sit on the Federal Judiciary Committee—what clogs up the Fed-eral courts particularly in the Eastern District of Pennsylvania, andI am pretty sure the Southern District of New York, is the automo-

bile personal damage litigation. Something like 90 percent of the
cases in the Federal court are that type of litigation. I want to make
sure that an environmental policy case gets a precedent and the judge
would have to move it ahead of that type of case.
I don't think the provision for jury trial will really slow up the

case any more. The main thing is to get it on the docket to (Yet it
ready to be tried. I don't think that the jury trial would slow it up.
Senator HART. You make a point that was made earlier in our

hearing that a prevailing plaintiff should have counsel fees awarded
to him. I am inclined to agree with that point.
How about the reverse of it, though, where a plaintiff has gotten

in and it finally becomes evident that the suit is frivolous or other-
wise inadequate what about fees for the defendant if he prevails?
Mr. COLEMAN. Well, as you know, in the American system there is

never a provision for counsel to the prevailing defendant. In the
British system there is. This is something that we have lived with and
it is just a way of life in the United States.
I think Mr. Moorman was the one that made the point today and

I think he is 100 percent correct that these great Federal district judges
have an extraordinary skill of being able to come to grips with these
problems and determine which suits are phony and are nonmeritor-
ious. You have, one, the motion to dismiss. If you don't state a cause
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of action, you get thrown out before any evidence is taken. Next, you
have available the whole procedure of summary judgment where on
an affidavit you can get the matter resolved. Thirdly, is the pretrial
conference.
These great Federal district judges, and most of them are really

skillful people, know how to handle that type of litigation. It isn't
time consuming in those cases which are not serious and not of
immediate importance.
Furthermore, it seems to be clear that in most of the cases the de-

fendants have the ability to pay as far as the counsel is concerned.
On the other hand, it is usually a citizens' group or an individual
when even though the pollution has gone on and he has written to the
Federal agencies and they haven't acted and he has written to his
mayor and he hasn't acted and he has written to his Governor and he
has not acted, finally gets so irritated that he calls a meeting in his
community.
I am pretty sure you have attended some of these meetings. They are

able to raise $750. They go to see a lawyer, he is interested and takes
the case, he fights these major corporate giants and is successful. It
seems to me that in that ease a provision to award counsel fee, con-
trolled by the court, would be appropriate.
On the other hand, if the defendant could go into court and say,

"Your Honor, you realize that if I prevail in this lawsuit I can get
counsel fee and to protect me, you have to post a bond to make sure
the plaintiffs can pay,- then what, in effect, you have done, Senator, is
to say that these lawsuits are not going to move forward.
Mr. BICKWIT. I have just one question which relates to some of the

proposals you have made, specifically those to provide damages, to sub-
stitute the "sworn complaint" for the "complaint attested to by tech-
nically qualified witnesses,- and to substitute the showing of a possi-
bility of unreasonable pollution rather than to require. an actual prima
facie case. These proposals were considered by the drafters in the
preliminary stages and one of the reasons that they were rejected was
because of the "floodgate of litigation" argument.
Do you think there is anything to that argument and do we weaken

our case for the bill at all by making things even easier for the plain-
tiff?
Mr. COLEMAN. I think I would have to say that some people would

concede there is something to the argument; I have had it made by
many distinguished lawyers. The fact is however, that life just doesn't
work that way. Those members of the bar who have ability do not get
involved in cases that are utterly without merit.

Private citizens' groups do not spend their evenings and their after-
noons trying to think up law suits that have no merit. The whole history
of this country is just the opposite; that Government has not discharged
its responsibility and citizens' groups have gotten together and brought
good law suits. I would tend to predict that if anybody ever did a
statistical study of the law suits brought by the so-called nonprofit
organizations, Which everyone accuses of just flooding the courts, you
would be utterly surprised by the high degree of success and the
percentage of cases won of those law suits. ITntil you get a situation
where when these citizens' groups bring these law suits, 90 percent
of them are thrown out, I think you have to weigh closely the argu-
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ment that, "Well, if you open up the Federal court or if you make
it easy for the plaintiff, there will be a floodgate." In fact, I am not
asking to make it easy for private citizens to bring pollution suits.
All I am asking is that you don't make it any harder for the citi-

zens' group in upstate New York that gets upset by the highway
coming through, than you make it for General Motors when it brings
litigation. Don't make it any harder for the citizen that gets upset
by the water pollution in the Great Lakes than you make it for the
plaintiff who feels that some corporate giants have conspired against
them under the antitrust law.
What you are doing in this bill is for the first time making a much

higher threshold for entrance to the Federal court than in any other
instances that I know of. I just urge you to read previous testimony by
the same lawyers saying that the antitrust law provision on private
suits would open the floodgate of litigation? I am pretty sure in 1914,
when the provisions on private recovery and counsel fees an antitrust
litigation were put into the law—that you will find a lot of testi-
mony that says, "You are just going to open up the Federal court
and everybody is going to come with phony suits."
Just read the literature on the strikes suits. You will find the

same complaint. You will see the whole procedure where they will
try to get State statutes enacted which would require the plaintiff
to post security for costs inchlding counsel fees before the shareholder
suit could be prosecuted. There was a lot of talk that there were a
lot of plaintiffs around who wanted to make trouble," but the fact
is, if you look at the securities industry today, that the great, cases
that establish real corporate responsibility have not been the cases
brought by the Securities and Exchange Commission, but those
brought by private lawyers; for example, the Texas Sulfur litigation.
Thus this argument which is made all the time just doesn't hold water.
The fact is, to get effective enforcement of statutes against major

corporations and major business interests or major labor unions, you
need the inducement of private litigation. That inducement has to be
on terms no more onerous than it is for the Federal Government or
anybody else to bring suits.
One Other matter which you didn't ask about, and I would like to

mention goes to the testimony of the Assistant Attorney General. That
is the idea that the bill is vague because it talks in terms of unreason-
able pollution.
Well, the fact of life is that almost every statute which regulates

'business activity is no more specific. I refer to the Sherman antitrust
laws which say that the defendant is prohibited from engaging in
restraint of trade. That is all it says. There is a body of law which is
then developed to determine what that means.
In the Interstate Commerce Act, the only thing the railroad is told

to do is not to charge an unreasonable or discriminatory rate. There
is no spelling out. I also would like to call his attention to the consti-
tutional amendment which provides merely that there shall be no
unreasonable searches and seizures. It doesn't spell out in detail which
is an unreasonable search or seizure.
You just can't regulate important human activities by specific statute

that in every detail sets forth what is improper conduct. You need a
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statute that is general. Then, in the Federal court, 
is 

get the sophisti-
cated application of that statute. I urge that that s the type of statute
you should have, not one which attempts to spell out in great detail
what is pollution and what isn't pollution.
I don't think I know, and I am pretty sure very few other people

know.
Mr. BICKWIT. Thank you very much.
Senator HART. You have been very, very helpful, Mr. Coleman.

Thank you very much.
We are adjourned subject to the call of the Chair.
(Whereupon, at 2:55 p.m., the hearing was adjourned, subject to the

call of the Chair.)



ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS

STATEMENT OF THOMAS L. KIMBALL ON BEHALF OF THE NATIONAL WILDLIFE
FEDERATION

Mr. Chairman, I am Thomas L. Kimball, Executive Director for the National
Wildlife Federation which has its national headquarters at 1412 Sixteenth
Street, N.W., here in Washington, D.C.
Ours is a private organization which seeks to attain conservation goals

through educational means. The Federation has independent affiliates in all
50 States and the Virgin Islands. These Affiliates, in turn, are made up of local
groups and individuals who, when combined with associate members and other
supporters of the National Wildlife Federation number an estimated 23/4 million
persons.
We welcome the invitation to make these comments about S. 3575, "to promote

and protect the free flow of interstate commerce without unreasonable damage
to the environment; to assure that activities which affect interstate commerce
will not unreasonably injure environmental rights; to provide a right of action
for relief for protection of the environment from unreasonable infringement by,
activities which affect interstate commerce and to establish the right of all citi-
zens to the protection, preservation, and enhancement of the environment."
Mr. Chairman, our organization long has sought to protect natural values of

the environment in the strong conviction that natural areas such as forests and
fields, lakes and streams, and wildlife provide the types of inspirational and
educational values which make life worth living.
Our organization was created in the mid-1930's out of a crisis resulting from

depleted wildlife resources. However, our organization recognized that different
species of wildlife were entirely dependent upon their environments and, in
truth, often were indicators of damage to the environment. Fish cannot live in
polluted waters. Birds cannot live in areas where air pollution is heavy. Many
forms of wild creatures are destroyed or damaged by chemical poisons, by
unproductive land resulting from gtrip-mining, and from hazards created
through solid waste disposal. In fact, at the present time, most of our activities
are directed towards protection and enhanching the values in the natural
environment. It was in this context that we expressed our extreme satisfaction
earlier in this Congress when it appeared that the bill which became the
National Environmental Policy Act would contain language giving each person
en inalienable right to a clean environment. As a consequence. we were dismayed
end distressed when this feature was left out of the final bill which became law
of January 1, 1970.

Therefore, we wish to express our approval of the principles expressed in S.
3575. particularly in Section 2(a), "The Congress finds and declares that each
person is entitled by right to the protection, preservation, and enhancement of the
air, water, land, and public trust of the United States and that each person has
the responsibility to contribute to the protection and enhancement thereof." In
this, we are pleased to note that this bill would call attention to the fact that each
person has an individual responsibility for the protection and enhancement of the
environment as well as a right to the enjoyment of it. We also are in accord with
the subsection which states that the Congress "further finds and declares that it
is in the public interest to provide each person with an adequate remedy to
protect the air, water, land, and public trust of the United States from unreason-
able pollution, impairment, or destruction."
Teal authorities tell us that the National Environmental Policy Act well may

become one of the most significant enactments in the Confrrec in r.cerp- vnprs
because of its long time effect upon the management of natural vesnurces. We
believe that it is important that citizens be allowed the opoortunity to seek
legal relief when the situation so warrants from "unreasonable pollution. im-
pairment, or destruction" of the air, water, land or public trust resources of the
United States. We also are in agreement with the principle that "the defendant

(165)
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shall have the burden of establishing that there is no feasible and prudent
alternative" to unreasonable pollution, impairment or destruction of these
resources when a plaintiff has made a prima facie case.
We also agree that no bond should be required of a plaintiff because citizens

might be deterred by taking action which they otherwise deemed part of their
right.
This does not mean that the Federation is unsympathetic to difficulties which

might arise. We would not sanction actions whereby suites can be instituted for
frivolous purposes or for the purpose of deliberate delaying action. Consequently,
we would hope that the Subcommittee can come up with a legislative history
which safeguards both parties. However, we believe that this principle is so
important to the individual citizen so as to override any possible inconvenience
to agencies, industries or others which might be defendants in such suits.
It is our hope, Mr. Chairman, that the Subcommittee can act expeditiously on

this proposal in time that it can be sent to the House in order that it will be
another accomplishment of the 91st Congress.
Thank you for the opportunity of making these remarks.

STATEMENT OF THE NATIONAL ASSOCIATION OF MANUFACTURERS

This statement is submitted by the National Association of Manufacturers,
a voluntary Association of business and industrial firms, large and small, located
in every state, and producing a major part of the nation's manufactured goods.
The announced purpose of S. 3575, the Environmental Protection Act of 1970,

is "to provide each person with an adequate remedy to protect the air, water,
land, and public trust of the United States from unreasonable pollution, impair-
ment, or destruction." This legislation would seek to achieve its objective by
opening the federal courts to class actions brought by citizens seeking declaratory
or equitable relief and claiming that the air, water, land, or public trust is being
unreasonably polluted, impaired, or destroyed or is in reasonable danger of
becoming so. . .
We must begin by questioning the legitimacy of this approach. A close analysis

of what is being proposed reveals that under section 6 of S. 3575 a class of citi-
zens, once having instituted action before a regulatory agency, would then have
standing to come before "a court of competent jurisdiction" and pray for (1) in-
terim equitable relief. and (2) a determination that existing administrative and
regulatory procedures are "inadequate" for the protection of their rights. In such
an event, section 6 would authorize the court to grant the equitable relief prayed
for, to review the administrative and regulatory procedures challenged and
ostensibly to grant such relief as it believed warranted. In reviewing these proce-
dures, the court would be bound by the standards outlined in sections 3, 4 and 5
of this Act which are left undefined.
• Analysis of section 3 reveals provisions stating that actions for declaratory
equitable relief may be brought in either federal or state courts if supported by
the affidavits of at least two technically qualified persons who are willing to
state that, to the best of their knowledge. the activity complained of "damages or
reasonably may damage the air, water, land, or public trust of the United States
by pollution, impairment, or destruction."

Section 4 would seem to provide that a complaint, coupled with the two affi-
davits mentioned in section 3, would constitute a prima facie showing that de-
fendant's activity has resulted in, or reasonably may result in, unreasonable pol-
lution, impairment. or destruction.

Still in search of "standards" we quote section 5 in its entirety:
"The court may grant declaratory relief, temporary and permanent equitable

relief, or may impose conditions on the defendant which are required to protect
the air, water, land, or public trust of the United States from pollution, im-
pairment, or destruction."
We submit that neither sections 3. 4 nor 5 contain any kind of "standards"

which would supply reasonable guidance for a court or, for that matter, for
the parties in interest. This lack becomes crucial in view of the fact that S. 3575
envisions a state or federal court superimposing its judgment on that of regula-
tory agencies for the purpose of determining whether their administrative or
regulatory procedures are adequate for the protection of citizens' rights with
regard to pollution.
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In our view, not only is such a scheme of court review unworkable through
its lack of specificity but it is unreasonable on its face since it would inject
the judiciary directly into a framework of administrative regulation established
by Congress. To enact this legislation would be a tacit admission on the part of
Congress that the regulatory schemes envisioned by the Clean Air Act, 42 U.C.S.
1857, and the Federal Water Pollution Control Act, 33 U.S.C. 466, are unwork-
able and, in order for private citizens, individually or as a class, to gain relief,
intercession of the Judiciary is necessary. We do not think such is the case,
nor do we think Congress should so conclude upon proper reflection and exami-
nation of the facts.
Returning to section 4, we note there a provision that, plaintiff having estab-

lished a "prima facie showing" of unreasonable pollution, impairment, or de-
struction of air, water. land, or the public trust, the burden shifts to defendant
to prove that no feasible and prudent alternative exists and that the activity
complained of is consistent with and reasonably required for promotion of the
public health, safety and welfare. This is logically inconsistent in that it sug-
gests that unreasonable pollution can be consistent with promotion of the public
health and safety.

Finally, with regard to section 4, it contains this anomaly: In spite of a recog-
nition that proceedings under this Act could result in irreparable damage to
defendant, plaintiff would not be required to post bond if to do so would unrea-
sonably hinder him in the maintenance of his action or "would tend unreasonably
to prevent a full and fair hearing." Such a result is plainly unconscionable. In
addition to the irreparable harm which may ultimately result, such as having to
close down a plant, it can easily be recognized that defendant may be put to
considerable time, effort and expense in protecting his interests against unsup-
portable allegations. Should there be a final determination that plaintiff's suit
was groundless, surely equity demdnds that defendant be allowed to recover the
cost of his defense, plus damages, particularly in view of the fact that suit was
brought in a direct effort to supersede established regulatory and administrative
procedures.

Section 5, earlier quoted in its entirety, would allow the court to impose condi-
tions on the defendant required to protect the air, water, land, and public trust.
It is in this precise area of working out reasonable, administrable solutions that
the administrative process works at its optimum. To attempt to burden the court
with hearing a maze of expert testimony and then consider this in admixture
with conflicting proposals emanating from plaintiff and defendant, ultimately
saddling the court with the task of resolving the whole to a workable solution
is not a reasonable way to proceed. Again we submit the proper function of the
Judiciary does not, and indeed should not, protrude to this extent into the admin-
istrative processes.
We recognize statutory regulation of certain aspects of private enterprise as

an essential function of the federal government, and as being in the public inter-
est. However, we believe that where such regulation is proper and advisable, it
should be prescribed in advance by specific statutes, and should embody provisions
which will, without overlapping or duplication, assure uniform application and
interpretation, and deal impartially with all; and that such laws should be ad-
ministered insofar as possible by the established executive departments of the
government.
When administrative powers are granted by federal statute, the authority to

issue rules should be limited strictly to those required for the purpose of
administering the law within the limitations and standards fixed by the Congress.
The statute should also provide that any orders or decisions should be based upon
the preponderance of the credible evidence, as found in accordance with the rules
of evidence applicable in courts of law, and should be subject to adequate judicial
review of the law and the facts by the judicial branch of government.
Further, provision should be made for the periodic review by the Congress of

the need, soundness and fairness of both the statutes and all administrative
orders issued in connection with their enforcement.
The greatest practical gains in industrial pollution control have come about

through cooperation between industrial companies and regulatory officials in
working out effective programs based upon reasonable timetables. To have the
Congress of the United States encourage civil litigation on these problems
rather than cooperative efforts would seem to be counter-productive. Further-
more, there are difficulties flowing from the use of the class action mechanism
which the Bar itself would need to consider. It seems quite likely that a highly
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damaging situation could come about which would find lawyers competing to
represent a class or filing conflicting class actions. This could also lead to solici-
tation of class members and funds and of misrepresentation of the puropse of
the suit and of the possible effect of court orders.
In our view, S. 3575 will not be helpful in producing a cleaner, more con-

genial environment for all the citizens of this country but rather would have
the unfortunate effect of hindering earnest efforts in that direction. We join
the Assistant Attorney General in this critical view of S. 3575.1

STATEMENT OF DAVID SWAN, VICE PRESIDENT—TECHNOLOGY, KENNECOTT
COPPER CORP., ON BEHALF OF THE AMERICAN MINING CONGRESS

Air. Chairman and Members of the Committee:
I am pleased to submit this statement for the record of the hearings of this

Committee on behalf of the American Mining Congress, a trade association of
United States companies that produce most of the nation's metals, coal and
industrial and agricultural minerals. Its membership includes also more than
200 manufacturers of mining and mineral processing equipment and supplies
as well as financial institutions with a business interest in the mining industry.
One of the stated purposes of S. 3575, the Environmental Protection Act of 1970,

is "to provide each person with an adequate remedy to protect the air, water, land
and public trust of the United States from unreasonable pollution, impairment or
destruction." This legislation would seek to achieve its objective by opening the
federal courts to actions brought by a citizen on his own behalf or in behalf of a
class of persons seeking declaratory or equitable relief and claiming that the air,
water, land or public trust is being unreasonably polluted, impaired or destroyed
or is in reasonable danger of becoming so.

Certainly, it is true that the public interest requires that the environment be
protected from pollution, and this policy is evident in the Federal laws on this
subject, as well as in any number of state pollution control statutes. It does not,
however, follow that it is in the public interest to provide each person with
access to the courts for the purpose of raising his private objections to whatever
activity he considers to be causing unreasonable pollution.
At the present time, most of the legislation in the field recognizes that pollu-

tion is a complicated problem requiring evaluation of technical data, considera-
tion of practical alternatives with respect to abatement of pollution, and resolu-
tion of complex questions of judgment involving economic repercussions which
may result from overhasty action against a source of pollution. It has long been
recognized that problems of this nature are more appropriate for administrative
consideration than for decision in our courts which, in many cases, are already
severely taxed.
To permit suits of the type called for by the proposed legislation would inject

the judiciary directly into the administrative process established by Congress
and by the state legislatures. This would seem to be an admission that pollution
control regulation has failed and, that in order to obtain relief, private citizens,
individually or as a class, must resort to the courts. We do not believe this is the
case. Progress in pollution abatement is being made although, perhaps, not at the
speed which pleases some individuals.

It is difficult to see how the complex factors of pollution control can be con-
sidered in an orderly fashion if each individual in a community is at liberty to
resort to the courts in pursuit of private remedies. In this connection, it should
be noted that Section 6 of the proposed bill would permit any individual to inter-
vene as a party in "existing administrative and regulatory procedures provided by
law." If this provision allows any citizen of a community to become a party to
administrative procedures under the community's local pollution statute or regu-
lations, it can only lead to confusion and delay in the work of the administrative
body charged with enforcement.
A serious difficulty, which we believe is inherent in S. 3575, is that it merely

states that any person may maintain an action to protect the air, water, land or
public trust of the United States from unreasonable pollution, impairment or
destruction. Nowhere in S. 3575 do we find a definition of what is considered to be

1 See the statement of Mr. Shiro Kashiwa, Assistant Attorney General, Land and Natural
Resources Division, U.S. Department of Justice, before the Subcommittee on Energy,
Natural Resources and the Environment, July 10. 1970.
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unreasonable. Thus, the proposed legislation lacks standards. All that is neces-sary to bring suit is that a complaint "be supported by affidavits of not less thantwo technically qualified persons stating that, to the best of their knowledge, theactivity which is the subject of the action damages or unreasonably may damagethe air, water, land or public trust of the United 'States by pollution, impairmentor destruction." Clearly, this is an inadequate basis upon which to bring a suit ofthis nature. Such suits should not depend on the subjective opinion of "two tech-nically qualified persons."
Further, even if the court is able to determine what is "unreasonable pollu-tion", the results of the suits could very well be discriminatory as between com-peting manufacturers, only some of whom might be sued. Another difficultyis that the proposed legislation places upon the defendant the burden of estab-lishing that his activity is consistent with the public health, safety and welfare"in light of the paramount concern of the United States for protection of its air,water, land and public trust." Certainly the United States, as well as the in-dividual states and local governments, and each individual citizen, has an im-portant concern for the protection of the environment. States, local governmentsand individuals also have important concerns with respect to the operation oftheir local economies. The balancing of the many concerns involved is, as in-dicated above, a highly complex problem. To resolve every action seeking toabate pollution in terms of the "paramount concern" of the United States mightwell do injustice to other local concerns.
In summary, the American Mining Congress strongly opposes the enactmentof S. 3575. We believe it interjects the judiciary into an area already adequatelyadministered and controlled by Federal, state and local executive departmentsand agencies. Further, environmental cases are extremely complex and involvedand the courts do not possess the expertise necessary to make reasonable judg-ments concerning the cases. In addition, the present language of S. 3575 lacksstandards, and more importantly, we believe would encourage a spirit of con-tention and hostility rather than to develop the spirit of cooperation betweengovernment and indusrty, which is an absolute necessity if our environmentalproblems are to be solved.
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