
`14 /01/
C IS12-

91" CONSUMER PRODUCTS GUARANTY ACT
UOVLRNMEN  

Storage

2 7 1970
HEARINGS

1

THE LIBRARY BEFORE THELinn STATE INIVFINITY
CONSUMER SUBCOMMITTEE

OF THE

COMMITTEE ON COMMERCE
UNITED STATES SENATE

NINETY-FIRST CONGRESS

SECOND SESSION

ON

S. 3074
TO PROVIDE MINIMUM STANDARDS FOR GUARANTIES
COVERING CONSUMER PRODUCTS WHICH HAVE ELEC-
TRICAL, MECHANICAL, OR THERMAL COMPONENTS, AND

FOR OTHER PURPOSES

JANUARY 20, 21, 22, AND MARCH 10, 11, 1970

Serial No. 91-52

Printed for the use of the Committee on Commerce

U.S. GOVERNMENT PRINTING OFFICE

4O-74, WASHINGTON : 1970



• -`41

,S\. •

. • • ,

•

COMMITTEE ON COMMERCE

WARREN G. MAGNUSON, Washington, Chairman

JOHN 0. PASTORE, Rhode Island
VANCE HARTKE, Indiana
PHILIP A. HART, Michigan
HOWARD W. CANNON, Nevada
RUSSELL B. LONG, Louisiana
FRANK E. MOSS, Utah
ERNEST F. HOLLINGS, South Carolina
DANIEL K. INOUYE, Hawaii
JOSEPH D. TYDINGS, Maryland
WILLIAM B. SPONG, JR., Virginia

FREDERICK J. LORDAN, Staff Director
MICHAEL PERTSCHUK, Chief Counsel
'S. LYNN SUTCLIFFE, Staff Counsel

ARTHUR PANKOPF, Jr., Minority Staff Director
J. PAUL MOLLOY, Minority Staff Counsel

NORRIS COTTON, New Hampshire
HUGH SCOTT, Pennsylvania
WINSTON PROUTY, Vermont
JAMES B. PEARSON, Kansas
ROBERT P. GRIFFIN, Michigan
HOWARD H. BAKER, JR., Tennessee
CHARLES E. GOODELL, New York
MARLOW W. COOK, Kentucky

CONSUMER SUBCOMMITTEE

FRANK E. MOSS, Utah, Chairman
PHILIP A. HART, Michigan, Vice Chairman

JOHN 0. PASTORE, Rhode Island
VANCE FIARTKE, Indiana
DANIEL K. INOUYE, Hawaii
WILLIAM B. SPONG, JR., Virginia

JAMES B. PEARSON, Kansas
CHARLES E. GOODELL, New York
NORRIS COTTON, New Hampshire
MARLOW W. COOK, Kentucky

;1: •



•

CONTENTS

Page
Opening statements by the chairman_  1, 165
Text of S. 3074  3
Agency comments, General Counsel of the Treasury  6

CHRONOLOGICAL LIST OF WITNESSES

JANUARY 20, 1970

Hart, Hon. Philip A., U.S. Senator from Michigan  24
Knauer, Virginia H., Special Assistant to the President for Consumer Af-

fairs; accompanied by Robert Meade, director for legislative affairs;
and Frank McLaughlin, director of producer marketing division  15

Lynn, James, General Counsel, Department of Commerce; accompanied by
Fred Prince, staff assistant; and Calvin Collier, special assistant to gen-
eral counsel  33

Weinberger, Hon. Caspar W., Chairman, Federal Trade Commission  7

JANUARY 21, 1970

Breuner, Wallace E., Jr., chairman of the National Home Furnishings
Association Committee on Warranties and Guarantees and member of
the National Home Furnishings Association's board of directors; accom-
panied by Spencer A. Johnson, vice president, government relations;
and Richard I. Hersh, assistant director  51

Day, J. Edward, special counsel, Consumer Products Division, Electronic
Industries Association; accompanied by Jack Wayman, staff vice
president  101

Prepared statement  106
Questions of Senator James B. Pearson  110

Dunckel, Pauline, director of governmental services, Gas Appliance Manu-
facturers Association, Inc. • accompanied by Thomas Nichol, Jr., general
counsel of Gas Appliance Manufacturers Association, Inc  82

Questions of Senator James B. Pearson  91
Lamb, George P., general counsel, Association of Home Appliance Manu-

facturers; accompanied by Guenther Baumgart, president  64
Prepared statement  75
Questions of Senator James B. Pearson  81

Keeney, Eugene A. president, American Retail Federation; accompanied
by William K. McGrath, manager, Government affairs division; and
James M. Goldberg, vice president  92

Questions of Senator James B. Pearson  100
Rothwell, Thomas A., special consultant to the National Small Business

Association; accompanied by John Lewis, executive vice president  111
Prepared statement  119

• JANUARY 22, 1970

Pickett, Winston H., associate counsel, General Electric Co., chairman of
the legislation and policy subcommittee of the consumer issues commit-
tee of the U.S. Chamber of Commerce; accompanied by Charles S.
Mack, committee executive of the consumer issues committee of the
U.S. Chamber of Commerce 
Prepared statement of A. S. Yohalem, director 

(rIC)

127
147



Er

MARCH 10, 1970

Nevin, John J., vice president, Marketing, Ford Motor Co.; accompanied 
Page

by Robert W. Scott, general counsel  180

Prepared statement  201

Weinberger, Hon. Caspar W., Chairman, Federal Trade Commission  166

MARCH 11, 1970

Gordin, George, Jr., attorney, National Consumer Law Center at Boston

College Law School  239

Prepared statement  245

Knauer, Virginia, Special Assistant to the President for Consumer Affairs_ 217

Lynn, James T., General Counsel, Department of Commerce  223

Letter  238

McLaren, Richard W., Assistant Attorney General, Antitrust Division,
Department of Justice  220

Swankin, David A., Washington representative, Consumers Union  248
Prepared statement  255

ADDITIONAL STATEMENTS, ARTICLES, AND LETTERS

A merican Motors Corp., statement  270

Caveat Emptor—Many People Complain the Quality of Products Is
Deteriorating Rapidly, Wall Street Journal, June 26, 1969, article  122

Hoffman, A. J., president, Acoustic Research, Inc., letter of March 25,
1970  267

Inboard Warranty Tests Slash RCA TV Complaints, Home Furnishings
Daily, July 29, 1969, article  43

Kabel, Jerry, press secretary to Senator Philip A. Hart, letter of January
13, 1970  30

Langston, James M., Jr., Consumers Union, letter  268
Lund, Robert D.

' 
general sales manager, Chevrolet Motor Division,

General Motors Corp., letters of:
December 16, 1969  28
December 5, 1969  29
January 16, 1970  30
December 5, 1969, revised  30

Mullane, Edwin J., president, Ford Dealers Alliance, Inc., statement  150
Roche, J. M., chairman of the board, General Motors Corp., letter of
February 6, 1970  31

Steinberg, Jules, executive vice president, National Appliance & Radio-TV
Dealers Association, letter of November 12, 1969  99

Worden, M. W., General Motors Corp., letter of March 23, 1970  273
You Can Choose: A Special 5-Year/50,000-Mile Power Train Warranty for
a Nominal Charge of $100 Except Maverick, Washington Star, Septem-
ber 19, 1969, article  133



0

CONSUMER PRODUCTS GUARANTY ACT

TUESDAY, JANUARY 20, 1970

U.S. SENATE,
COMMIi rEE ON COMMERCE,

CONSUMER SUBCOMMITTEE,
Washington, D.0 .

The subcommittee met at 9:30 a.m. in room 5110, New Senate Office
Building, Hon. Frank E. Moss (chairman of the subcommittee)
presiding.
Present: Senators Moss, Hart, Cotton, and Pearson.
Senator Moss. The subcommittee will come to order.

OPENING STATEMENT BY THE CHAIRMAN

Senator Moss. We are pleased to be here today, the Consumer Sub-
committee of the Senate Commerce Committee, to begin hearings on a
comprehensive consumer products guarantee bill. The number of the
bill before us is S. 3074.
Few, if any, issues plague the consumer more than the one we

will discuss today. The artful words in minute print under the bold
type declaration of "guarantee" or "warranty" confuse and bewilder
even the sophisticated buyer. The so-called guarantee may prove
to be a full coverage insurance policy against product failure
during the guarantee period, but it is just as likely to be an empty
promise and 'insure" only the corporation making it—"insure' it,
the corporation, of marketing advantages of the word "guarantee"
and instire it against having to pay if the product fails to work.
And even when a "guarantee actually promises by its terms to

indemnify—to insure—product performance, there is no assurance
that the maker of the guarantee will stand behind its promises. Some
guarantors—those who make guaranties—do a great job of giving
full protection guaranties which are fully honored; others may pur-
port to offer full protection, but the weakness and shoddiness of their
service capabilities prevent them from carrying through on their
promises.
The guarantee problem is not a new one. As one industry representa-

tive acknowledged at an annual meeting of his association: "The war-
ranty and guarantee problem has been with us for 10 years." In 1967,
the chairman of the Senate Commerce Committee, Senator Warren G.
Magnuson, introduced legislation designed to cure certain aspects of
the warranty problem. 'This initial congressional action generated in-
tense activity even though no hearings were held. The Federal Trade
Commission went to work on the problem. Industry 'scrambled to put
its own house in order. And Congress decided to let the administrative
agencies and industry have some time to do just that.

Staff member assigned to this hearing: S. Lynn Sutcliffe.

(1)
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In January of last year the President's Task Force on Appliance
Warranties and Services submitted a comprehensive report. This had
been preceded by the Federal Trade Commission's staff report on au-
tomobile warranties. And still Congress waited for legislative recom-
mendations and/or curative voluntary industry action. None came.
Congress can wait no more. In late October of last year I joined with

Chairman Magnuson in introducing the Consumer Products Guaranty.
Act which imposes minimum Federal standards on manufacturers, dis-
tributors, or retailers who decide to guarantee consumer products. As
chairman of the Consumer Subcommittee, I welcome the opportunity
to receive testimony on this bill, and I look forward to productive
hearings that will point the way toward an intelligent legislative solu-
tion to many of the problems of guarantee disclosure and servicing.
The concept embodied in S. 3074 is simple. If a manufacturer or re-

tailer decides to guarantee the performance of his product or any
component thereof, he must do it in a prescribed manner which the
consumer can understand. He must label it a "Perfomance Guarantee"
and tell the consumer how long the guarantee runs and what mainte-
nance is required. If the guaranteed product or component malfunc-
tions, the guarantor is required to repair, or replace if repair is not
possible or cannot be timely made, the malfunctioning component
within a reasonable time and without charge. If the maker of the guar-
antee fails to perform his duties, the consumer has quick and effective
means of making the corporation respond either through court action
where his attorney's fees are paid for or through informal dispute set-
tlement mechanisms.
No manufacturer is required to guarantee his product.
No manufacturer or retailer is prohibited from selling a service con-

tract instead of giving a guarantee.
But a manufacturer is prohibited from disclaiming implied war-

ranties of merchantability and fitness for a particular purpose when
issuing an express guarantee.
In the Appliance Warranties and Services Task Force Report, the

Secretary of Commerce noted that:
In voicing complaints, consumers do sometimes observe that they would have

been willing to pay more for an appliance initially in the interest of avoiding
subsequent repair costs and inconveniences.

The Secretary went on to say:
Every designer and manufacturer faces a complex balancing of initial cost

and selling price on the one hand and long-term operating and maintenance ex-
pense on the other.

put that is true only if the designer or manufacturer has to pick up
the long-term operating and maintenance expense. Under ther provi-
sions of S. 3074 all manufacturers who guaranty their products will
have to factor in operating and maintenance expense at least for the
duration of the guarantee. They will not be able to evade most of the
costs by giving an alleged guarantee that covers parts but not the big-
gest cost item—labor, although they may be able to give a parts war-
ranty. Therefore, the consumer who wants full protection—insurance
that a product will perform or will be quickly repaired to replaced
without charge—can shop for the products which have performance
guarantees—and those with, the longest guarantees will offer the great-
est protection.
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Consumers who shop only for price or who want to buy separate
insurance policies in the form of service contracts will still be able to
do so. But for the first time the word "guarantee" will mean full protec-
tion and the consumer can shop and rely upon it without taking the
guarantee to his lawyer for translation.
Chairman Magnuson and I look forward to constructive testimony

that will give better architecture to our Consumer Products Guaranty
Act. We are very anxious to transform this working paper into an
effective and workable piece of legislation as quickly as we can.
By that I am trying to say, of course, the purpose of a public hear-

ing, among other things, is to get information that will enable us to
improve, if possible, on the language or structure of the bill. We are
not ironclad in exactly what the bill will be. This is the point of begin-
ning, the language that is before us; but that is what we will discuss
in the hearings that we have today and to follow after this.
(The bill and agency comments follow:)

[ S. 3074„ 91st Congress, first sess.]

A BILL To provide minimum standards for guaranties covering consumer products which
have electrical, mechanical, or thermal components, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
assembled, That this Act may be cited as the "Oonsumer Products Guaranty Act".

DEFINITIONS

SEC. 2. For the purposes of this Act—
(1) A "consumer product" is one normally used for personal, family, or house-

hold purposes.
(2) An "electrical component" is one with an assemblage of parts which con-

ducts a flow of electrons from one point to another in a predetermined manner
in order to perform an intended function.
(3) A "mechanical component" is one with an assemblage of parts which

transmits mechanical forces or energy from one point to another in a predeter-
mined manner in order to perform an intended function.
(4) A "thermal component" is one with an assemblage of parts which conducts

heat energy from one point to another in a predetermined manner in order to
perform an intended function.
(5) A "malfunctioning component" is one in which the assemblage of parts

is not properly transmitting mechanical, electrical, or thermal forces in a prede-
termined manner, and, therefore, not performing its intended function.
(6) The term "without charge" means that the guarantor (s) cannot assess the

owner for any costs the guarantor or his representatives incur in connection with
the required repair or replacement of guaranteed components. The term does not
mean that the guarantor must compensate the owner for incidental expenses un-
less such expenses were incurred because the repair or replacement was not
made within a reasonable time or because the guarantor imposed an unrea-
sonable duty upon the owner as a condition of securing repair or replacement.
(7) "Reasonable and necessary maintenance" consists of those operations

which the consumer reasonably can be expected to perform or have performed
which are necessary to keep any thermal, mechanical, or electrical component
operating in a predetermined manner and performing its intended function.
(8) The term "replacement" shall include the refunding of the purchase price

of the product less reasonable depreciation based upon use prior to malfunction-
ing if the guarantor is unable to effect replacement, or if the owner is willing to
accept such refund in lieu of replacement or repair.
(9) An "express guaranty" is one created as follows:
(a) Any affirmation of fact or promise made by the seller to the buyer which

relates to the consumer product or any of its components and becomes part of the
basis of the bargain creates an express guaranty.
(b) Any description of the consumer product or any of its components which

is made part of the bargain creates an express guaranty.
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(c) Any sample or model which is made part of the basis of the bargain creates
an express guaranty.

It is not necessary to the creation of an express guaranty that the seller use
formal words such as "warrant" or "guarantee" or that he have a specific inten-
tion to make a guaranty, but an affirmation merely of the value of the goods or a
statement purporting to be merely the seller's opinion or commendation of the
goods does not create a guaranty.

DUTIES OF GUARANTORS

SEC. 3. In the sale of consumer products which are distributed in or which af-
fect interstate commerce and which have electrical, mechanical, or thermal
components, any express guaranty related to the performance of such products
imposes upon the maker or makers of such guaranty the duties—

( a ) to repair, or replace if repair is not possible or cannot be timely made,
are malfunctioning guaranteed components,
(b) within a reasonable time, and
(c) without charge.

In fulfilling the above duties the maker shall not impose any duty other than
notification upon owners as a condition of securing repair or replacement of a
malfunctioning guaranteed component unless the maker can show that such a
duty is reasonable. In determination of whether or not the additional duty or
duties are reasonable, the magnitude of the economic burden necessarily im-
posed upon the. maker and purchaser shall be weighed against the magnitude of
the trouble and annoyance caused owners of malfunctioning guaranteed products.
The above duties extend from the maker to the first purchaser and any sub-

sequent owners for the duration of the guaranty period stated, or if no period
is stated, for a reasonable time.

DEFENSES AVAILABLE TO GUARANTORS

SEC. 4. The duties enumerated in section 3 shall not be imposed upon the maker
of any performance guaranty if the maker can show that damage or unreasonable
use (including failure to provide reasonable and necessary maintenance) caused
any guaranteed components to malfunction.

REQUIREMENTS OF WRITTEN GUARANTEES

SEC. 5. Whenever a guaranty described in section 3 is made in writing, the
maker of the guaranty shall cause it to be labelled "performance guaranty" and
shall cause the following information to be provided for the purchaser prior
to the time of purchase:
(a) The duration of the guaranty period measured either by time, or where

practical, by some measure of usage such as mileage.
(b) Any reasonable and necessary maintenance required as a condition of

the guaranty.
(c) The cost of such maintenance if required to be performed by a designated

representative of the maker.
The maker shall also provide the following information to the first purchaser:
(a) A recital of the makers duties to the purchaser or subsequent owners dur-

ing the guaranty period.
(b) The step-by-step procedure which the owner should take in order to ob-

tain repair or replacement of a malfunctioning guaranteed component.
(c) Any means available for quick informal settlement of any guaranty

dispute.
(d) A recital that legal remedies are available to any owner if the guarantor

has not fulfilled the terms of the performance guaranty.
(e) A recital that any consumer who successfully pursues his legal remedies

may recover the reasonable costs incurred, including reasonable attorney's
fees.

EXCLUSIVE USE OF THE WORD "GUARANTY"

SEC. 6. One year after the date of enactment of this Act, no guarantor shall
characterize any promise or affirmation which relates to consumer products by,
the word "guaranty" unless such promise or affirmation relates to the perform-
ance of consumer products which have electrical, mechanical, or thermal
components.
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SEPARATE GUARANTY PERIODS

SEC. 7. Nothing in this Act shall prohibit the maker of a performance guaranty
from assigning separate guaranty periods to separate components of a consumer
product, provided that any varying coverages are clearly stated and reasonable
in number.

PARTS WARRANTY

SEC. 8. Nothing in this Act shall prohibit the maker of a performance, guaranty
from warranting parts and not labor after the expiration of a performance
guaranty period if that period is of reasonable duration.

SERVICE CONTRACTS

SEC. 9. Nothing in this Act shall be construed to prevent a manufacturer, dis-
tributor, or retailer who does not give a performance guaranty on consumer
products which have mechanical, electrical, or thermal components from selling
a service contract covering parts and labor to the first purchaser at the time
of sale.

DESIGNATION OF REPRESENTATIVES

SEC. 10. Nothing in this Act shall be construed to prevent the maker of any
performance guaranty from designating representatives to perform the duties
required under this Act, but no such designation shall relieve the maker of his
direct responsibilities to the consumer.

RELATION OF THIS ACT TO STATE LAW

SEC. 11. Except as provided by section 12, State law is not preempted by this
Act.

SEC. 12. State law is modified to the extent that there may be no express dis-
claimer of implied warranties if any performance guaranty is given.

SEC. 13. Remedies for breach of implied warranties may be limited, liquidated,
or contractually modified in accordance with applicable provisions of State law.

SEC. 14. Nothing in this Act shall be construed to limit implied warranties to
durations coincidental with express performance guaranties.

FEDERAL TRADE COMMISSION

SEC. 15. (a) The Federal Trade Commission shall establish such trade regula-
tion rules as it shall determine are necessary for implementing sections 2
through 10 of this Act.
(b) It shall be a violation of section 5(a) (1) of the Federal Trade Commission

Act (15 U.S.C. 45 (a) ) for any person or corporation subject to the provisions
of this Act to fail to comply with any requirement imposed on such person or
corporation by or pursuant to this Act or to violate any prohibition contained
in this Act.
(c) Nothing in this section shall be construed as impairing the rights of

owners, to seek, individually or as a class, any remedy available for any breach
of any duty imposed by law.

REMEDIES

SEC. 16. Congress hereby declares it to be its policy to encourage guarantors to
establish procedures whereby consumer disputes related to performance guaran-
ties are fairly and expeditiously settled through informal dispute settlement
mechanisms: Such informal dispute settlement procedures should be created by
guarantors in cooperation with independent and government entities and should
be supervised by some governmental or public body.

SEC. 17. Any owner, individually or as a class, may sue in any United States,
State, or District of Columbia court of competent jurisdiction for any breach
of a performance guaranty.

SEC. 18. The guarantor shall be liable to the owner for any breach of a per-
formance guaranty and shall be under a duty to perform as required under this
Act and to compensate the owner for all reasonable expenses incurred by the
owner because of the guarantor's initial failure to perform.
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SEC. 19. If any owner shall finally prevail in any suit or proceeding involving
a performance guaranty, he shall be allowed to recover as part of the judgment
a sum equal to the aggregate amount of cost and expenses (including attorneys'
fees) determined by the court to have been reasonably incurred by such owner
for or in connection with the institution and prosecution of such suit or
proceeding.

EFFECTIVE DATE

SEC. 20. This Act shall take effect six months after the date of its enactment.

THE GENERAL COUNSEL OF THE TREASURY,
Washington, D.C., November 17, 1969.

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.
DEAR Mn. CHAIRMAN: Reference is made to your request for the views of this

Department on S. 3074, "To provide minimum standards for guaranties cover-
ing consumer products which have electrical, mechanical, or thermal components,
and for other purposes."
The proposed legislation is designed to require a manufacturer or retailer to

provide a meaningful assurance of performance when he purports to guaranty
the performance of a consumer product. Specifically, it would require manufac-
turers or retailers of products having electrical, mechanical, or thermal compo-
nents, who make any promise related to the performance of their products, to re-
pair or replace any malfunctioning guaranteed component, within a reasonable
time, and without charge. It would authorize the Federal Trade Commission to
issue regulations to carry out the program.

Since the proposed legislation relates to matters not primarily within the
jurisdiction of this Department, the Treasury has no comment to make on the
bill.
The Department has been advised by the Bureau of the Budget that there is

no objection from the standpoint of the Administration's program to the sub-
mission of this report to your Committee.

Sincerely yours,
PAUL W. EGGERS.

Senator MOSS. I am most pleased to have sitting with me the senior
minority member of the Commerce Committee and also the senior
minority member of this subcommittee. I will ask if either of these
gentlemen have any remarks?

Senator COTTON. I will defer to Senator Pearson.
Senator PEARSON. I have no statement.
Senator Moss. Thank you, Senator Pearson and Senator Cotton.
We are expecting Senator Hart, who is vice chairman of this sub-

committee, to be joining us at the hearing momentarily, and when he
arrives I am sure he will have a few opening remarks that will help
in our deliberations. ,

Senator Hart, as chairman of the Antitrust and Monopoly Sub-
committee, has been thoroughly examining the problem of automobile
servicing and repairs. In his hearings he has of necessity touched
upon the problem of warranty service as it relates to automobiles, and
this subcommittee will welcome his thoughts on the Consumer Prod-
ucts Guaranty Act.
We are pleased to have several very distinguished witnesses appear-

ing before us this morning.
The first one who I will call upon is the Chairman of the Federal

Trade Commission, Chairman Weinberger.
Mr. Weinberger, you have been before our committee recently. We

welcome you back this morning, and look forward to your testimony
here today.
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STATEMENT OF HON. CASPAR W. WEINBERGER, CHAIRMAN,
FEDERAL TRADE COMMISSION, WASHINGTON, D.C.

Mr. WEINBERGER. Thank you, Senator.
Mr. Chairman and Senators: It is a privilege to have the oppor-

tunity to appear before this very distinguished committee to express
my views, and they are my views at this point, not the Commission's,
with respect to the Consumer Products Guaranty Act, S. 3074.
The purpose of the bill, of course, is to provide minimum standards

for guarantees covering consumer products which have electrical,
mechanical, or thermal components, and for other purposes.
The bill is directed at one of the most serious consumer problems

existent today—that of product reliability—consumers have a right
to be assured that the product purchased today will continue to oper-
ate tomorrow. Consumers are properly concerned with the adequacy
of guarantees and warranties on all of the goods they buy. We cer-
tainly must strive to promote product integrity and create a market
environment in which the consumer can have confidence.
Such an environment will be of benefit not only to the consumer but

to the businessman as well. Consumerism and the interests of business
are certainly not separate or in opposition to one another. It is as im-
portant to one as to the other that business provide quality goods and
services. I have never felt there is anything in any sense antibusiness
about a good consumer protection program.
President Nixon in his consumer message of October 30, 1969, de-

fined "consumerism" in the seventies as meaning that we have adopted
the concept of "buyer's rights." He focused specific attention on war-
ranties and guarantees and reactivated the Task Force on Appliance
Warranties and Service and directed it to report on the need for legis-
lation, as you know, with respect to warranties on household appliances
and in other fields.
The task force, which consisted of the Secretaries of Commerce and.

Labor, the Chairman of the Federal Trade Commission, and the Spe-
cial AssiStant to the President for Consumer Affairs was originally
created to:

Encourage improvements in the quality of service and repairs.
Assure that warranties and guarantees say what they mean and

mean what they say.
Let the consumer know how long he may expect the product to

last if properly used.
Determine whether Federal legislation is needed.

My precedessor, Chairman Dixon, served on this task force. I have
not yet had that privilege.
On January 8 of last year, just about a year ago, the report of the

Task Force on Appliance Warranties and Service was published. It
concluded that the underlying and basic problem which must be solved
is how to persuade or compel a manufacturer and the retailer to pro-
vide the purchaser of a major appliance with a meaningful guarantee
which they will honor in both letter and spirit subsequent to the sale.
It recommended that the household appliance industry disclose more

fully the terms of the warranties and improve warranty performance.
At that time the members of the task force believed that if after 1
year it appeared that substantial progress was not being made toward
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the implementation of its recommendations and the solution of the
problems raised, then legislation necessary to achieve the desired
results should be considered.
The progress report requested by the President has not as yet been

published; however, it is apparent that there has been some effort by
industry to improve warranties and service in the major appliance
field. But, it is also clear that all problems associated with warranty
performance have not been resolved, and it is unlikely that collective
voluntary action will provide an effective solution to warranty abuses.

Certainly consumers have a right to be assured that they will receive
complete and clear disclosure of the terms and conditions of any war-
ranty on merchandise or service. The failure of the guarantee to set
forth clearly and in understandable language the nature and extent
of the guarantee is perhaps the most common complaint. Buyer
confidence in the seller's integrity is not enhanced when the seller
unfairly leads the buyer to believe he is getting more than he is. The
consumer must be provided with information whereby he is able to
make an intelligent, informed judgment.
As is demonstrated in the task force report, consumer problems

with warranties are not confined solely to deceptive terminology. Con-
sumers are concerned as well with the adequacy and fairness of the
various warranties on goods that they buy. While it is important
that warranties say what they mean, it is just as important that they
afford some meaningful assurance of product reliability to the con.
sumer. The very terms "guarantee" and "warranty" themselves lead
a customer to believe that the guarantor stands behind his product.
Too often however, the guarantee has not been used as a vehicle to

provide customer assurance of product reliability. In some instances
it has actually been used more as a device to limit the responsibility
of the seller—often negating altogether the implied warranties of
fitness and merchantability.
The consumer should also be assured that the warranty not only

says what it means but also that it means what it says.
A warranty, no matter how clear it terms nor fair its coverage, can

mean little or nothing unless the guarantor honors it. One of the basic
causes of consumer dissatisfaction with service provided under a
guarantee or warranty is the failure of some guarantors to fulfill the
obligations actually set forth in the guarantee to the extent and in the
manner expected by the consumer.
Automobile warranties were recently the subject of extensive public

hearings before the Federal Trade Commission. While the Commission
has not as yet reached final conclusions and recommendations based
on these hearings, it is clear from the material produced at the hear-
ings that warranties in the automotive industry, like those in the ap-
pliance industry, are too often deficient in form, substance, and per-
formance.
Some warranties are deceptive and misleading. It is the sort of field

where one such failure is too many. Often the warranty limits the
car buyer to less than that to which he would have been entitled in the
absence of the warranty.
Performance of whatever warranty promises are made is also in need

of vast improvement.



9

The foregoing studies have thus identified consumer problems in-
herent in warranties and guarantees.
The challenge now lies in seeking out the most effective method of

eliminating these consumer abuses.
S. 3074 embodies a comprehensive attack on warranty abuse. It is

directed at form, substance, and performance of warranty obliga-
tions. The bill deals with the requirements of written guarantees and
the information required to be supplied the purchaser.

It imposes certain minimum standards relating to product perform-
ance imposing upon the maker of express guarantees the duties to re-
pair, or replace, all malfunctioning guaranteed components, within a
reasonable time, without charge.
The Federal Trade Commission is directed to establish such trade

regulation rules as it shall determine are necessary to implement the
bill. This bill also provides that it shall be a violation of section 5 (a)
(1) of the Federal Trade Commission Act (15 U.S.C. 45 (A) ) to fail
to comply with any requirements imposed, or to violate any prohibi-
tion contained in S. 3074.

Sections 16 through 19 concern remedies available under the bill.
Section 16 declares it to be the policy of Congress to encourage guar-
antors to establish procedures whereby consumer disputes relating
to performance guarantees are fairly and expeditiously settled through
informal dispute settlement mechanisms, so, as you said, Mr. Chair-
man, to eliminate consulting an attorney or going to court.

Section 16 provides a cause of action for breach of a performance
guaranty by any owner, individually or as a class, with provision
for recovery of costs and expenses including attorneys' fees, in sec-
tion 19.
I fully endorse the objectives of the bill as they are directed at pro-

viding needed protection to the public in the purchase of certain prod-
ucts. However, until I have had the opportunity to review the reports
of the President's Task Force on Appliance Warranties and Service,
as well as the Commission's staff report on its automobile warranty
investigation, I respectfully defer specific comment on this hill's ap-
proach to this problem.
Other legislative solutions have also been suggested, and I would

appreciate the opportunity to analyze these suggestions in relation
to my review of the above-mentioned inestigative reports.
One thing is certain with respect to warranties; the consumer needs

protection and existing legislation does not seem adequate for this
purpose. The Commission, under present law, has the authority to
establish standards for the presentation, clarity, fairness, and full dis-
closure provided by the manufacturer's guarantee; however, it lacks
adequate enforcement procedures to compel compliance in the event
such standards are not followed.
The Commission also must have available to it better enforcement

tools. The cease-and-desist order is woefully inadequate in these
situations. It is too cumbersome and time consuming.
The Commission needs the authority, recommended by the Presi-

dent in his consumer message last year, to seek preliminary injunc-
tions from the courts aimed at bringing to an immediate halt any
unfair, fraudulent, or deceptive practice.
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In conclusion, let me say again I do fully support the objectives of

the bill. After I have had an opportunity to review adequately t
he

reports of the President's Task Force on Appliance Warranties and

Service, and the conclusions and recommendations that will be forth-

coming from the Federal Trade Commission's automobile warranty

hearings, I hope to be of more service to the committee because at that

time more information directly relating to this problem will be avail-

able. And I will be glad to ge into detail on specific phases of the bill.

I am advised that recommendations for legislation will be f
orth-

coming from our automobile warranty hearings that are now com-

pleted. They may be fully compatible with the provisions of S. 3074.

Commission action on these recommendations should be completed

shortly. I hope that will be about the first or second week in March,

and I will be able to report the Commission's conclusions at that time.

In any event I think S. 3074 represents a good beginning, and I

hope our later recommendations, based on our automobile warranty

hearings, will take us further along this path. I will be happy to fur-

nish this committee with a further report on the Commission's views

after we have completed our deliberations on the automobile warranty

problems, which I hope will be soon. I expect it will be in the first or

second week in March because the staff report is just now beginning to

be circulated to the Commission members.
I appreciate very much this opportunity to appear before the

committee.
Senator Moss. Thank you, Chairman Weinberger, for your very f

ine

statement and your forthright endorsement of the general principle

and objective that we seek in this bill.
I can recognize that you need time to acquaint yourself with the

warranty and guaranty issues that are being developed within the Com-

mission and by the task force. I am happy to have you say you think

that the Federal Trade Commission recommendations on the warranty

will be released shortly.
You stated that you hoped the recommendations would be available

by the first or second week of March. I would hope that maybe you

could move it along to about the 1st of March, because we hope to have

additional hearings on the 10th and 11th, and if we have a little staff

time to analyze the recommendations we could probably have a more

meaningful hearing.
Mr. WEINBERGER. I am sure that can be done, Senator. If we have a

March 1 deadline, we can meet it.
Senator Moss. Thank you very much. I will appreciate it. I am sure

we are all engaged in what you describe as a bipartisan effort here to

find a solution to a plaguing problem that our consumers have.

Your discussion of the adoption of the concept of buyer's rights

brings this to mind. In his consumer's message the President reiterated

the rights that had been set forth previously by President Kennedy,

and, truly, consumerism in the seventies appears to be bipartisan in

nature and I hope it will always proceed in that way.
I take it from your testimony that you think some legislation seems

necessary in order to eliminate the abuse of this warranty dodge that

is used.
Mr. WEINBERGER. That would appear to be the case, yes, sir. Cer-

tainly with respect to the enforcement powers of the Federal Trade



Commission, to get something that would operate more rapidly than
the cease and desist procedure, I think this would be essential.

Senator Moss.. As to the additional enforcement power, would you
think at this point—and again I recognize we are in somewhat pre-
liminary stages because you are going to analyze the report—but on
this enforcement power, is this the power to seek an immediate legal
suspension rather than go through the practice of having an order
and a cease and desist and the regular administrative procedure.
Mr. WEINBERGER. Substantially. This is the power that the Presi-

dent recommended last year, Senator. At the present time, as you
know, if the Commission concludes the act has been violated, they
can issue a cease and desist order which has the effect from the time
it becomes effective of requiring that the challenged practice stop.
However, the challenged practice does not stop while the entire

court procedures and C -,mmission procedures are being gone through.
Any reasonably compe'ent attorney can delay the imposition of the
order for 2, 3, sometime.3 4 years.
The procedure that the President recommended doesn't give the

Commission the power to stop the practice immediately. It gives the
Commission the power to go to court and try to convince the court
that there is a sufficiently strong case against the challenged practice
so that the court would issue an injunction which would stop the
practice until the full legal procedures have been gone through, in a
sense reverse the existing procedure.

Senator Moss. So, it would be getting a preliminary injunction
while the procedure then follows on of hearing the evidence and so on?
Mr. WEINBERGER. That is correct. The only way you would do that

would be if you presented a sufficiently strong case to the court to
convince the court that you should have the preliminary injunction.
Senator Moss. I appreciated in your testimony the point that you

made about a consumer's need to make an intelligent informed judg-
ment and your suggestion that the terms "warranty and guarantee"
lead the customer to believe that the guarantor stands behind his
product. Do you mean that the customer believes when he gets a
warranty or guarantee that he is receiving a certain level of post-
sales protection?
Mr. WEINBERGER. I think that many people have the impression

from, as I said, the very use of the term guarantee or warranty that,
for example, if something happens to an automobile tire after you have
had it a few months and it is guaranteed we will say for 24 months
that you are going to be given a new tire, and that nearly always is not
the case.
I think that the bill by its provisions of certain minimums in the

event a guarantee is given, and as I understand the bill, it doesn't
compel a guarantee to be given, but if a guarantee is given, certain
minimums are required to be carried out, such as replacement if it can't
be repaired. This will, I think, do a considerable amount to underline
and to make true the normal and reasonable expectations of a pur-
chaser when he buys a product.
Senator Moss. In quite a number of instances this sort of protection

is not availaKe even though something called a guarantee or a war-
ranty is displayed with the product or in advertising the product?
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Mr. WEINBERGER. Yes, I think this is the case. Frequently, there is
no deception in the legal sense because if the full proposed contract
had been gone through carefully by the purchaser or his counsel, they
would have learned precisely the limits of the protection that is offered.
This is not practical and ordinarily is not done. With the term such
as "guarantee," that conveys a certain set of rights to the average per-
son; then, I think if that term is going to be used, it is essential, as I
say, that the reasonable expectations of the purchaser be carried out.

Senator Moss. The normal purchaser sees that big word "guarantee"
and he never stops to read the fine print?
Mr. WEINBERGER. That is too often the case.
Senator Moss. Senator Pearson, do you have any comments or

questions?
Senator PEARSON. Thank you, Mr. Chairman.
Mr. Chairman, I guess the abuses in the warranties as you have out-

lined them in your statement consist, first of deceptive or misleading
representations, second, the limitation which is contrary to the public
recognition of such a statement, and third, just the absolute failure
to perform.
Don't you have under the present act jurisdiction to remedy these

abuses?
Mr. WEINBERGER. We have the jurisdiction to remedy 
Senator PEARSON. Aside from the enforcement?
Mr. WEINBERGER. Aside from the enforcement, I think that the Fed-

eral Trade Commission can certainly properly classify as a deceptive
practice without any question the problems involved in the third sit-
uation you put, a complete failure to carry out a guarantee.
Senator PEARSON. That is under section 5 of the act?
Mr. WEINBERGER. Yes, sir. Under section 5. I think that they have

the authority at the present time, to carry out a section 5 holding or
holding of a section 5 violation, if something less than the existing
rights are left to the consumer, after he is given the guarantee.

It is not infrequent that a guarantee contract will, in fact, on careful
analysis

' 
be shown to have given you something less than you are

entitled to under the common law, under the warranties fitness for
intended use and so on. I think that in itself might properly be de-
scribed, though I don't know, I believe as a deceptive practice.
If the guarantee is exactly what it says it is, but it is quite limited

and it is carefully defined as being limited, then, in the absence of
small print or something of that kind, there would be no deceptive
practice and no basis for holding under section 5.
Senator PEARSON. But you have jurisdiction on misleading and

deceptive representations?
Mr. WEINBERGER. I think without any question, yes, sir.
Senator PEARSON. So, the limiting factor is the void in your power

to act, in your judgment?
Mr. WEINBERGER. Yes, the enforcement powers and the long delays

that ensue.
Senator PEARSON. Have you had occasion to give some attention to

the administration's proposal previously communicated to the
Congress?
Mr. WEINBERGER. This is the one with respect to increasing the

enforcement powers of the Trade Commission?
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Senator PEARSON. That is right.
Mr. WEINBERGER. Yes, sir, I have.
Senator PEARSON. I make reference to the Administration's Con-

sumer Protection Act of 1969, which now is before the committee in
the form of S. 3201. There is a section, Mr. Chairman, in that bill that
says, and I cite it as 201-A-5, and I quote, "Representing that the
consumer will obtain any rights, privileges, or remedies, knowing that
the consumer will not, is an unfair and deceptive practice."
So that would cover two of the abuses that you have spoken about.
Mr. WEINBERGER. It would indeed. I think the adoption of the

President's consumer program would go a very long way toward
taking care of the bulk of the abuses that are in the marketplace today.

Senator PEARSON. Do you believe, if armed with the power to seek
preliminary injunctions, plus the proposed act, you would have all
the tools necessary to do the job in this field?
Mr. WEINBERGER. I am hampered only by the fact, that I haven't

had the opportunity to study the other two reports that I referred to,
the task force that has looked into this matter for a year, and the staff's
study on automobile warranties. But with that limitation, it would
certainly seem to me, the answer to your question would be "Yes."
Senator PEARSON. I don't argue the pros and cons, but would not

in your opinion, the effect of this bill be to substitute a Federal war-
ranty by statute in place of the warranty traditionally given by the
manufacturer of the product even though no one is required to issue
a warranty ?
Mr. WEINBERGER. As I read the intent of the bill, Senator, it is

designed to set a series of minimums in the event the term "guarantee"
or "warranty" is used, and in the event that term is used, there would
be some Federal minimums required.
I don't believe it would necessarily eliminate anyone going beyond

that or it would necessarily standardize the guarantee. I would hope
that the normal forces of competition would be such that some manu-
facturers would want to go beyond this and give a greater guarantee
in the hope of making more sales than the normal and traditional
way, but it would impose, as I read it, some certain minimum standards
for guarantees in the event a manufacturer decided he wished to use
that term.

Senator PEARSON. Thank you. Thank you, Mr. Chairman.
Senator Moss. Thank you, Senator Pearson. S. 3201 has some bearing

on this matter, as the Senator pointed out, and there is also a bill pend-
ing before this subcommittee, S. 2246, and perhaps we would discuss
those in this whole context when we have a full hearing.
Mr. Sutcliffe, our staff counsel here for the subcommittee, may have

a question. Do you have any questions, Mr. Sutcliffe?
Mr. SUTCLIFFE. Just a couple, Mr. Chairman. In the task force re-

port on appliance warranties and services, the Federal Trade Com-
mission recommended that major appliance manufacturers should
"recognize that the purchaser of their products is entitled to receive
a product which is reasonably suitable for the purposes for which it
is intended, and which will conform to any representations by the
maker with respect to its fitness for particular purposes. This requires
that the implied warranties of merchantability and fitness not be
disclaimed."

40-743-70---2
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Now, are you in agreement with that recommendation?
Mr. WEINBERGER. Well, that recommendation was made in the re-

port submitted a year ago, was it not?
Mr. SUTCLIFFE. That is correct.
Mr. WEINBERGER. It would seem to me that it is proper for the

limitation on such a disclaimer to be included in a guarantee, because
the guarantee should not deprive a person of the protections which
he has under the common law, which are the two warranties that you
have mentioned.
Mr. SUTCLIFFE. So, if a guarantee is given, then, a prohibition of

that disclaimer would be in order?
Mr. WEINBERGER. If the term "guarantee" is used, it would seem

to me, to be in order that the Federal minimums for such a guarantee
include the fact, that the existing warranties that a purchaser has
by common law not be diminished, yes.
Mr. SUTCLIFFE. Perhaps I could address one question related to the

question posed by Senator Pearson. As I understand it, the Federal
Trade Commission issued advertising outlines as early as 1960 for
warranties and guarantees; is that correct?
Mr. WEINBERGER. I would not be able to answer that question, I am

sorry.
Mr. SiTTCLIFFE. Let me ask you whether or not to your knowledge

any Federal Trade Commission action has ever been taken where, for
example, a battery was advertised as having a 24- or 36-month guar-
antee and in fact had a normal life expectancy of 18 months? Have
there been any situations where a guarantee was offered where the
buyer in order to obtain rights under that guarantee mailed a heavy
product back to the manufacturer, the manufacturer would replace
the defective part but charge the customer for the labor coincident
with the repair of that defective part? Has the Federal Trade Com-
mission under its truth in advertising of guarantees ever been able to
take action against a manufacturer issuing such a guarantee?
Mr. WEINBERGER. Really, Mr. Sutcliffe, I am sorry that I can't

answer you as to the full previous experience of the Federal Trade
Commission or what all their previous decisions would disclose. I am
just not able to do that at this time. I don't know whether that experi-
ence you have cited is one that they have gone into or not.
Mr. SurcrAFFE. Thank you.
Senator Moss. Thank you very much, Chairman Weinberger. The

committee appreciates your endorsement of the objectives of the bill's
approach, and we look forward to hearing from you when we hold
hearings in March and after you have had an opportunity fully to
digest the reports that are now available and you will be able to
testify more fully.
We certainly hope that we are forging the tools that your Commis-

sion needs to carry out the objectives we are talking about.
Mr. WEINBERGER. Thank you, sir.
Senator Moss. We are now pleased to have Mrs. Virginia Knauer,

the President's charming Special Assistant for Consumer Affairs. We
are always delighted to have you come before our committee, Mrs.
Knauer, and we look forward to your testimony.
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STATEMENT OF VIRGINIA H. KNAUER, SPECIAL ASSISTANT TO

THE PRESIDENT FOR CONSUMER AFFAIRS; ACCOMPANIED BY

ROBERT 1VIEADE, DIRECTOR FOR LEGISLATIVE AFFAIRS; AND

FRANK McLAUGHLIN, DIRECTOR OF PRODUCER MARKETING

DIVISION

Mrs. KNAUER. Senator, may I introduce the gentlemen with me, Mr.

Robert Meade, who is Director of our Legal Section, and Mr. Frank

McLaughlin, who has worked on both the President's and the first

Warranty Task Force Report. Mr. McLaughlin is our Director of

Producer Marketing Division.
Senator Moss. We are indeed pleased to have you gentlemen come

before us, too. We have worked closely with you also, and appreciate

the fine services that you render.
You may proceed, Mrs. Knauer.
Mrs. KNAUER. Mr. Chairman and members of the committee:

I always appreciate the opportunity to appear before this com-

mittee because your consideration of an issue traditionally results in

action that alleviates a consumer problem. I am pleased to appear

before this distinguished committee today to consider the problem

of how to bring the consumer fair guarantees that are performed

fairly. You are to be commended, Mr. Chairman, for bringing this

issue before the committee in hearings on S. 3074.
The problem has many thorny aspects, but the issue of partisan

politics is not among them. President Nixon gave the problem special

attention in his recent consumer message. It is of major concern of

my office.
It is a problem on which this administration is acting. This ad-

ministration is committed to insure for the consumer that the gilt-

edged guarantee is, in effect, as good as gold. We believe consumers

expect a guarantee to be just that—a guarantee—and not a word whose

meaning is interchangeable with "gimmick."
Warranties and guarantees are among today's major and most per-

sistent consumer problems. Certainly they regularly rank highest in

the mail which my office receives. Consumers have four basic concerns

with warranties and guarantees:
1. Fair representation in advertising prior to sale.
2. Clearness, completeness and accuracy of the terminology of the

guarantee or warranty itself.
3. The adequacy and fairness of the guarantee.
4. The guarantor's actual performance in a reasonable manner the

obligations stated in the warranty or guarantee.
In his October consumer message, President Nixon announced his

reactivation of the Task Force on Appliance Warranties and Service

established during the previous administration to investigate and re-

port on guarantees and servicing problems for major home appliances.

The initial task force report, dated January 8, 1969, had contained

numerous recommendations for improvements in the presentation and

content of guarantees, as well as recommendations for changes in

marketing, manufacturing, service, and retailing major home appli-

ances for the public. A copy of that report is submitted with this

statement.
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President Nixon directed the reactivated task force, of which I
have been designated Chairman, to report on the progress made by
the appliance industry, and to comment on the need for warranty
and guarantee legislation in the household appliance industry and in
other fields.
The reactivated task force has been delayed somewhat in arriving

at specified conclusions on legislation by the decision to await the
recommendations of the new Chairman of the Federal Trade Com-
mission. Mr. Dixon, the outgoing Chairman, thought it the better
course to defer a decision on this matter until Chairman Weinberger
had the opportunity to participate in the decision.
Mr. Weinberger has indicated his decision to present the Com-

mission's views on leglislative recommendations, rather than his sole
views as a member of the task force, after the Commission has com-
pleted its deliberation on the automobile warranty problem. That is
an understandable position and one which I am confident this com-
mittee will respect.
The task force will delay its recommendations on legislation until

Chairman Weinberger has been fully briefed on the warranty report
and has had the opportunity to develop a Commission position on
legislation. Hopefully, this Senate committee will wish to consider
the task force's forthcoming proposals before making its final legisla-
tive recommendations.
We endorse the general objectives of S. 3074, but I would respect-

fully defer detailed comments on S. 3074 at this time, believing it
more appropriate to discuss it in connection with the specific legislative
proposal which the task force will be making.
While I cannot yet speak as the chairman for the reactivated task

force, my review of this subject has led me to a number of conclusions.
We have found that manufacturers of major have applicances have

made some progress toward implementation of the recommendations
made in the initial task force report, with principal progress in the
area of the guarantee itself.
Guarantees have been shortened. They have been made clearer by

dropping technical and legalistic language. They have been made less
wordy, and in the aggregate more legible.b  They have been made more
specific with respect to identification of the manufacturer, term and
extent of coverage. Some, but not all newly modified guarantees have
been broadened by dropping commonly used disclaimers of the im-
plied guarantees of merchantability and fitness. In some instances,
industry members have even broadened the scope of protection they
offer by agreeing to pay, for example, labor and service charges during
the period of the guarantee. Some of the revised guarantees still con-
tain the kinds of disclaimers and other provisions which the initial task
force report identified as unnecessary, unfair or otherwise objection-
able.
On the whole, the revisions of guarantees accomplished by the man-

ufacturers of "white goods" have been quite salutary and in the in-
terest of consumers. The association responses to the task force also
reflect industry agreement with the Federal Trade Commission's guides
against deceptive advertising of guarantees.
Our progress study has shown that the affected industry has been

generally slow in giving serious consideration to the methods and
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procedures necessary to insure the performance of the obligations taken
on by the manufacturer in providing the guarantee in the selling of
his appliance.
We recognize that many warranties are not adequate to advise the

consumer of what he is purchasing. We believe that these existing prac-
tices connected with the sale and performance of guarantees do not
permit effective competition in the marketplace. We believe that this
is the key to solving the warranty and guarantee problems exposed by
our inquiry.
We conclude, however, that on the whole, the progress has been

limited, and that practices and abuses that were identified by the task
force are continued by other manufacturers. I believe that industries
effected are interested in working out the solution. But there is evi-
dence that industry self-regulation has not yet shown itself to be fully
adequate to eliminate the problem. We are of the opinion that without
enforcement and compliance procedures, industry efforts to grant sure
relief to the consumer are severely restricted. We believe that these
problems are not conducive to private solution. Some legislation seems
necessary in order to insure the elimination of warranty abuses.
In finalizing legislation recommendations which will be both prac-

tical and effective, a number of factors and possible alternatives will
be given consideration.
There must be fair representation of the guarantee in advertising.

Deceptive advertising of guarantees should be halted. Warranties and
guarantees should be clearly and simply written, spelling out fully
and accurately what is covered, how it is covered, as well as what is
not covered, so that the nature and extent of the obligations and
benefits described are unmistakable.
Warranties and guarantees should include a meaningful assurance

of performance. That procedure should not put undue burden on the
consumer as a condition of securing repair or replacement such as a
complicated claims procedure, or, for example, having to wrap, lug
to the post office, and pay shipping costs for a heavy appliance to
some distant repair center. It should not involve unreasonable de-
lays in repair, replacement or refund. There is fairly general agree-
ment that assuring performance of the guarantee, both in letter and
spirit, is the greatest challenge in this whole issue.
I believe that under existing law there is lack of sanctions and effec-

tive enforcement procedures against a manufacturer who would re-
fuse, or not satisfactorily live up to all obligations represented in
his guarantee.
Promotion of the integrity of producer and retailer warranty and

guarantee claims assurance of the fulfillment of stated obligations,
and creation of a marketplace in which the consumer can have confi-
dence are-beneficial not only to the consumer, but to the businessman—
indeed to the insurance of a sound national economy.
Makers and retailers should recognize that the consumer-purchaser

is entitled to receive a product reasonably suitable for the purpose for
which intended and which will conform to any of the maker's or
retailer's representations with respect to fitness for a particular pur-
pose. Neither should warranties include unnecessary exclusions and
disclaimers. The "fine print trick" can, in actuality, nullify the essence
of a guarantee. As it has been said, "The bold print giveth, and the
fine print taketh away."
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In his October Consumer Message, President Nixon listed the
"Buyers' Rights." Among those were the right to make an intelligent,
choice among products and services, and the right to accurate infor-
mation on which to make his free choice. Certainly that includes full
and accurate disclosure of the terms and conditions of any warranty
or guarantee on merchandise or service. In an age of increasingly
complex products and new materials which the consumer cannot eval-
uate on the basis of past experience and knowledge, the warranty and
guarantee take an increased importance as a factor in a consumer's
buying decision and in his ability to make an intelligent choice among
products and services.
Warranties should not include provisions which purport to obligate

third parties to perform any of the obligations stated in the warranty,
and should not attempt to pass on to the consumer or retailer a part or
all of the financial burden of replacing defective parts or correcting
defects in design or manufacturer. We believe that retailer or serv-
icing agencies responsible for performing any obligations stated in
the guarantee should be provided with sufficient incentive and resources
to encourage fulfillment promptly and conscientiously, and that re-
medial action should be taken in the case of failure to perform.
Because of the experience of the Federal Trade Commission under

existing law and its already deep involvement in warranty problems,
it seems the agency best suited to take on the principal responsibility
in this area.
The FTC's power to administratively set standards of intelligibility,

fairness, and accuracy in guarantees should be clarified. I believe in-
dustry would also welcome clarification. Further, it should be made
clear that the deliberate failure of a guarantor to perform the prom-
ises set out in a guarantee constitutes a violation of section 5 of the
FTC act.

Clearly, also, the FTC currently lacks effective tools to combat the
problems currently existing in the area of warranties. In this respect,
the administration has proposed legislation that would authorize FTC
to seek restraining orders and injunctions in the Federal courts prior
to the initiation of formal agency procedures. This procedure would
give the FTC a powerful new weapon in its fight against existing war-
ranty evils.
There should be an adequate remedy for violation of problems

areas mentioned earlier—both public and private remedies. In this
connection, we would point out that the administration has filed its
Consumer Protection Act of 1969, now before this committee. This
act makes certain unfair acts and practices illegal on a national scale,
calls for public enforcement by the FTC and Justice Department and
provides for private suits for aggrieved consumers.
In summation, I would reiterate that this administration is com-

mitted to action. As soon, then, as our task force has had opportunity
to further work with Chairman Weinberger and formalize legislative
proposals, I would welcome an opportunity to appear before this com-
mittee again.

Senator Moss. Thank you very much, Mrs. Knauer. You have an ex-
cellent statement. I think you have captured very well the problems
which guarantees and warranties pose to the American consumer,
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and I want to assure you that this committee, with S. 3074 as a guide-
post, looks forward to the recommendations of your task force. We
hope that those recommendations will be available by the first of
March 1970.
You may have heard me suggest that date to Chairman Weinberger,

because under our legislative responsibilities we want to move on to
the further, hearings to see if we can perfect the act that we are talking
about, and have it enacted into law this year because of the urgency.
Do you think the March 1 guideline will be possible?
Mrs. KNAUER. I am sure we will be able to make that deadline, Mr.

Chairman.
Senator Moss. I agree that the issue of warranty and guarantee im-

provement is not a partisan matter, and I want to assure you that
we are all working in the same channel, and I think what we are
trying to accomplish will be of value not only to the consumers them-
selves, but to the businessmen.
Mrs. KNAUER. That's right.
Senator Moss. It is sort of getting the ground rules back to where

we can have competition and improved competition on the basis of
reliability and desirability of the product rather than some of these
gimmicks, as I think you have called them, that have been used by
some of the unscrupulous to gain additional sales.
The point you made about the need to assure that the gilt-edge guar-

antee is as good as gold is a good phrase. I want to underline that.
On the basis of letters you received, do you believe that the con-

sumers think they are getting a certain level of post-sale protection
when they are given guarantees, and does he expect his guarantee
to mean something significant when he says that on his product?
Mrs. KNAUY_111. Oh, I am sure the American consumer feels that a

guarantee is going to take care of all of his problems if any arise, and
he is sadly let down. We see his dissatisfaction with warranties in the
great volume of mail we receive on the subject. Most people do not
read guarantees or warranties until after they have trouble with the
appliance or with the automobile, as the case may be. Then they find in
many cases the guarantee or warranty limits the responsibility of the
manufacturer, it is going to cost them money, and it may be for a lim-
ited time. They are unhappy about it.
Of course, this is when we hear about it.
There was an example recently of a man who owned a refrigera-

tor. Apparently it spent more time in the shop being repaired—not
very promptly, obviously—than it spent in his home. When the man
came to pick it up, still under the warranty, the repairman said, "Oh,
that is going to cost you money. Your warranty is over."
Well, of course he wrote to us and complained that he had only had

use of that refrigerator a little more than half of the 3-year warranty.
So, we appealed directly—as you know we have been doing re-

cently—to the president of the company. He felt this man had been
unduly used, and thereby extended the warranty. So in effect, the
man will have a warranty for another year and a half on that same
appliance.
But this is an example of people who are unhappy about the per-

formance under the warranties, the slowness in getting repairs, the
difficulty of getting parts. It is all part of the picture.
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Senator Moss. Isn't the frustration even deeper when it is a smaller
appliance than, say a refrigerator, when people take back something
like a hand hair drier or something, and then finds out that the labor
isn't included and the postage isn't included and a lot of other things,
so that finally in frustration they simply give up and say it is not
worth the effort to try to get the service that they thought they were
entitled to when they saw the guarantee on this?
Mrs. KNAUER. You are completely right, Mr. Chairman, that many

women don't read the guarantee or the warranty until it is too late.
They are utterly exasperated by having to mail the appliance to some
distant point, as I mentioned in my testimony. This is a source of great
frustration.
Senator Moss. So, if we could get a standardization of meaning

that a buyer then knew what he could rely on when they put that
label on there, guarantee or warranty, it could relieve a great deal of
this frustration that our consumers are feeling now?
Mrs. KNAUER. Yes, I think it will relieve the frustration of con-

sumers, give them satisfaction, and the knowledge that they need to
make a wise choice.
I feel that business will latch on to the idea. They will give a good

warranty since it is good business. It will aid them competitively.
Senator Moss. I am sure that is what your task force will consider

carefully when it makes its recommendation. We certainly look for-
ward to that.
I am going to ask Mr. Sutcliffe for some information in a minute,

but I want to turn to Senator Pearson first to see if he has any ques-
tions or comments.

Senator PERSON. Go ahead. I am trying to find out something.
Senator Moss. We will come back to you.
In your testimony you catalog nicely the needs of warranty and

guarantee legislation; so, I would like to ask our counsel here to run
through the list you have given this committee and comment on how
S. 3074 would or would not meet these needs. I think this exercise
would be helpful to the committee and to your task force.
Would you do that for us, Mr. Sutcliffe?
Mr. SUTCLIFFE. I will try, Senator.
As I note in the testimony, one of the first things is the need for

fair representation in advertising. Under S. 3074, existing Federal
Trade Commission authority is left intact and this committee is
working on increasing that authority through S. 3201 and S. 2246.
In addition, any representation made by the advertiser can be found

to constitute an "express" guarantee if it relates to performance and
the other aspects related to the creation of "express" guaranty are
fulfilled.
This means that if a person advertises a certain thing, it can be-

come an "express" guarantee. So there is direct incentive for the per-
son advertising to be very accurate and very careful about what he
claims for his product; otherwise, he will end up actually having
created an "express" guarantee with a reasonable duration attached
to it.
So in the bill, enforcement for fair representation in advertising

does not rest 'with the FTC alone. Each advertiser should be policing
his own representations.
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Under the clear and simple writing requirement, S. 3074 spells out
the requirements that have to be given to the buyer prior to the time
of sale, and that information which should be included in the package
when he opens it up. By imposing minimum standards or putting a
floor underneath the concept of guarantee, the task of communi-
cating the rights and duties of the buyer and seller are thereby simpli-
fied under S. 3074.
S. 3074 attacks the assurance of performance and enforcement

problems by spelling out the duties of the maker of a guarantee, be
he manufacturer or retailer, by spelling out the duties required of
him if he uses the word "guaranty." And it specifically says that no
unreasonable burdens would be permitted but allows the Federal
Trade Commission to set trade regulation rules defining and describ-
ing what constitutes unreasonable burden in a given situation or how
the clothing on the framework of these duties would be shaped and
fashioned.
There are some very strong economic incentives, something that

the businessman understands, to cause him to perform, as you say,
without unreasonable delays in repairing or replacing or refunding
a consumer product that has failed to function. The incentive is cre-
ated by the fact that if he does not perform within a reasonable time,
he then becomes liable for the incidental expenses that the consumer
incurs because of that failure to perform.
So, if you have to get a babysitter or something else to take care of

that product, then he is going to be fairly liable for those kinds of
expenses if he has breached his initial duty to the consumer.
So there is a very great built-in economic incentive for the manu-

facturer or retailer whenever he is to perform under the guarantee.
Also, there are mechanisms for enforcement in addition to the Fed-

eral Trade Commission powers either now in existence or those pro-
posed in that, for the first time, the consumer is given a meaningful
right for a lawsuit, because reasonable attorney's fees are awarded
him if he is successful. We think this will provide incentive for the
manufacturers to create informal dispute settlement mechanisms
which would, as I believe President Nixon said, reduce the shouting
between people and calm things down and take care of a lot of the
complaints before they really become acute.
The need to preserve the warranty of merchantability and fitness for

a particular purpose which you highlight is specifically set forth in
the bill and prohibits anyone who uses the word "guarantee" from
disclaiming rights which he would normally have in the buyer and
seller relationship; namely, the warranty for merchantability and fit-
ness for a particular purpose.
As to the problem of the "bold print giving and the fine print taking

away," if the bold print giveth ; namely, if the guarantee is used, no
amount of fine printing is going to take it away because there are duties
designated in this Federal law, and the bill prohibits passing on to the
consumer any unreasonable financial burden connected with repairing
or replacing a malfunctioning unit and allows the Federal Trade Com-
mission to define those unreasonable burdens and what they may be
by concentrating on the market situation.
The primacy of the Federal Trade Commission and its pivotal func-

tion in the guarantee area is recognized in S. 3074. It gives them spe-
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cific authority to define by trade rule regulations the practices of man-
ufacturers and, because of the economic burden that could be imposed
if a manufacturer violates this law, it creates the incentive for busi-
nessmen to go to the Federal Trade Commission and ask for action in
this area rather than standing back and fighting to prevent action.
It also has, as I mentioned before, specific standards and minimum

power.
So this, briefly, is the way in which S. 3074—one way—attacks the

problems which you have outlined in your testimony.
Senator PEARSON. Mrs. Knauer, I agree that there is a substantial

and real impressive problem in this field. I want to pose to you this
question. Do you believe in eliminating the abuses that you have re-
ferred to that this may best be done by perhaps extending the power
of the Federal Trade Commission to make sure there is no deceptive or
misleading representation either in the advertising or in the guaran-
tees themselves, or warranties and then couple that with adequate and
quick enforcement powers, Whether or not that procedure would be
superior to a process of legislation which sets forth minimum standards
for guarantees?
Minimums become maximums when they are written into law, al-

ways. I wonder in your view whether or not the first proposition of
more flexibility would not be preferable to the legislation such as
this?
Mrs. KNAUER. Senator Pearson as I said in my testimony, we are

waiting final resolution of just what our proposals will be after we
have discussed this in greater depth and have shared the thinking
of Chairman Weinberger in this.
There are several approaches which could be used.
Senator PEARSON. I am not opposed to this piece of legislation, but

I would like to see something done with some flexibility in it. For
instance, does your legal counsel have a copy of the bill before him?
MTS. KNAUER. Yes.
Senator PEARSON. Would you look at the duties of the guarantors.

Under this bill the minimum duties are first to repair it, if you can't
repair it quickly, to replace it, that this be done within a reasonable time
and it be done without charge, and that no other duty may be im-
posed other than notification except that which is reasonable.
Now, if you will notice it reads as follows:
In a determination of whether or not the additional duty or duties are rea-

sonable, the magnitude of the economic burden necessarily imposed upon the
maker and the purchaser shall be weighed against the magnitude of the trouble
and annoyance caused owners of malfunctioning guaranteed products.

Who decides that, in measuring the reasonableness of the magnitude
of the economic burden against the magnitude of the annoyance?
Mr. MEADE. I assume the FTC.- I think Mr. Sutcliffe can answer

that, but I assume he meant the FTC would be the one to set the
standard of reasonableness.

Senator PEARSON. It goes further, it covers not only the purchaser
but all subsequent purchasers for the time of the warranty or the
guarantee, and if no time is indicated, then, it is a reasonable time.
Who makes that judgment?
Mr. MEADE. Again, I assume it would be up to the Federal Trade

Commission. Am I correct?
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Senator Moss. Does our counsel agree with that?
Mr. SITrCLIFFE. In order to maintain flexibility, it is impossible to

prescribe the duties precisely. The word "reasonable" was chosen.
Perhaps an explanation of this particular passage which you have
commented upon is in order. The intent here was to set up a basic
duty as suggested by Mrs. Knauer, not to cause them to do anything
other than notify that the thing is not functioning—not have to cart
a heavy refrigerator back to a service center which may be 40 or 50
miles away—unless, of course that is spelled out in something other
than guarantee, which would be possible, but not if they used the word
"guarantee."
The notion here is to have flexibility with that, though. In those

situations where it may cost everyone concerned a lot less money if
the buyer did pick up the toaster and did take it to a service center
that was 5 miles away, if a person had to bring his truck out there,
repair and replace it, this would only raise the cost of the initial prod-
uct and its guarantee to the consumer and would probably be wasteful
in that respect.
So, this is the reason the language was written to give this kind of

flexibility. The Federal Trade Commission would tryto have Federal
Trade regulations as far as reasonableness.
Senator PEARSON. I hope I am not nitpicking the bill because I am

not opposed to it, but what 'I am now talking about is the proper
approach, and, of course, you are going to have these task force
studies.
Mrs. KNAUER. Senator, we are all in favor of flexibility. Would you

suggest, then, the FTC in its rulemaking role take over this respon-
sibility?

Senator PEARSON. I think that might be proper if it had the enforce-
ment powers coupled with it. My concern is about writing in these
minimum standards, as I said before minimums become maximums or
maximum requirements under the faw. I hope that you can correct
all these abuses. There is no dispute about that.
I am just concerned that we end up with the right approach. The

Chairman of the FTC indicated that they may have present juris-
diction over the misleading and deceptive guarantees both as to ad-
vertising and as to the instrument itself, but that he doubted that a
limitation of liability is deceptive.
So, that is a situation that needs to be cured. For instance, what is

the approach of the administration bill?
Mrs. KNAUER. We are deferring that until after we have further

conferred with Chairman Weinberger. Are you referring to the Con-
sumer Protection Act of 1969?

Senator PEARSON. Yes.
Mrs. KNAUER. This, of course, calls for revitalization and more pow-

ers for the FTC, giving it the right to seek temporary restraining orders
and injunctive relief. We certainly feel that this is absolutely necessary.
Senator PEARSON. Thank you, Mr. Chairman.
Senator Moss. There is one slight correction here to the magnitude of

this problem which leads me to believe that you would have to have a
regulation of some sort to govern it by the FTC.
The information here is there appears to be better than 70 million

service calls per year on about 235 major appliances in some 60 million
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households in the United States, and that gives some idea of the
vastness of this prthlem.
Mrs. KNA1TER. Yes.
Senator PEARSON. We do thank you, Mrs. Knauer. I didn't give you

an opportunity to comment, if you wanted to, on any of the observations
made by Mr. •Sutcliffe. If you do, we will be glad to hear it.
Mrs. KNAUER. He summed them up quite beautifully, and I look

forward to an invitation, Mr. Chairman, to come back after the war-
ranty task force completes its deliberations.
Senator Moss. Thank you. You have the invitation, and we hope it

will be maybe for the 10th and 11th of March, to again underline our
deadline. Thank you very much.
Senator Hart, who is a member of this subcommittee and who was

previously engaged, has now been able to join us. Senator Hart of
iMichigan s vice chairman of the Consumer Subcommittee. I think

that he may have a few opening remarks. He is chairman also of the
Antitrust and Monopoly Subcommittee. He has been thoroughly ex-
amining the problem of automobile servicing and repair.
In hearings he has of necessity touched on the problem of warranty

service as it relates to automobiles, and this subcommittee will welcome
his thoughts on the Consumer Products Guaranty Act. So, we are
pleased to have you.
Your timing is very good, Senator.

STATEMENT OF HON. PHILIP A. HART, U.S. SENATOR FROM
MICHIGAN

Senator HART. Thank you very much, Mr. Chairman, and members
of the committee. I am grateful that the timing did not throw off your
schedule, because the hearings that the subcommittee under your lead-
ership is undertaking today in this area I think will be marked as an
important effort in the service of the consumers of this country as
any the Congress this year could possibly undertake.
You are right, I do have some opening remarks, I would ask leave

that they be printed in the record as though given in full. I will try
and summarize them.
Senator Moss. All right, that will be granted without objection.
Senator HART. Nobod.y here in Congress—no Member of the Sen-

ate I am sure—has been immune from the plague of complaints from
consumers about warranties that don't live up to promises and prom-
ises made in big type that are cut to pieces in the small print.
It showed up in tliose anti-trust subcommittee hearings to which

you, Mr. Chairman, made reference. In connection with the automo-
bile repair investigation we received about 8,000 letters of complaint.
A significant percentage of that 8,000 total were complaints with re-
spect to unsatisfactory warranty performance or problems in con-
nection with warranties.
The file is relatively thick, I think, with photostats from consumers

who began with a letter to the retailer after a visit to the retailer, then
a document from and to the district office, and then to the regional of-
fice, and then to the home office, and then back to the regional office.
That is sort of the saga of the consumer in pursuit of a warranty.
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I suspect that because the consumer certainly doesn't understandthe protection that is imposed, in the warranty and probably the guar-antor in a good many cases doesn't understand it either, that we havecompounded an admittedly difficult problem even from the outset.That is one reason that I cheer the Consumer Products Guaranty Actwhich might well be subtitled "The Plain English Act," and I hope wewill be able to persuade the committee and later the Congress toadopt it.
The one feature that I think might be improved—perhaps not im-proved, perhaps I should simply underscore the provision that theconsumer when he is promised something by a guarantor be toldclearly what the promises are, what the consumer must do to enjoythem and how to complain if things don't go well.
All of these things are reasonable. The thing I want to underscoreis the reasonableness of extending the guarantee protection to sub-sequent owners. For example, a man who lays out $250 for a new

transmission in his car loses a subtantial part of that investment if hisguarantee is worthless to the next owner. I would like to comment spe-
cifically on section 16 of the bill, directing guarantors to use independ-
ent and governmental entities for informal dispute settlement. We
know perfectly well the unsatisfactory road that a lawsuit is if what
you are trying to get fixed is a garbage disposal or a deep freezer or
anything else that has a total value of less than thousands of dollars;
not only unsatisfactory and costly, but time consuming. The chairman
of the subcommittee has joined me in introducing a bill to establish
an independent consumer's council. And this compared with the war-
ranty bill that we are considering today might really be a dramatic
example of how on an informal basis with only quasi-governmental
intrusion of the local independent consumer council we could, without
the formalism of litigation, eliminate most of these trade practice
product service complaints. This is an obvious plug for the Consumer's
Council bill. I know it is not required in the case of the chairman of
the subcommittee, but I welcome the opportunity of making clear
that the guarantee law that you are considering this morning, coupled
with the independent council, would be a great way to relieve much of
the consumer frustration caused by not knowing which door to knock
on.
The guarantors would have to spell out steps to be taken to have

the warranty made good, and if any snags are encountered, the coun-
cil, if we enact that bill, would be the visible helping hand in the
community to turn to for leverage.
That kind of teamwork, perhaps, would cure in a couple of phone

calls what today requires this procession of letters leading generally
to a very unsatisfactory resolution. It is for this reason, Mr. Chairman,
that I welcome the opportunity to voice support for the bill.

Senator Moss. Thank you very much, Senator Hart, for your state-
ment on this bill, S. 3074. Because of the hearings that you held on
automobile servicing and repair, you have had a chance to thoroughly
study the warranty servicing problems in the automobile industry,
and your constructive suggestions for improvements were welcomed by
consumers and should be welcomed, 'I think, by manufacturers and
dealers alike. I agree with you that S. 3074 is an important step toward
eliminating automobiles in warranty service problems.
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I, too, think the bill will stimulate the development of informal
dispute settlement proceedings which the independent consumer coun-
cil legislation would facilitate.
At this time, Senator, I think it might be appropriate to introduce

for the record and discuss the correspondence surrounding an anony-
mous letter which was sent to both the Senate Commerce Commit-
tee and the Antitrust and Monopoly Subcommittee. Do you have a
copy of that correspondence?

Senator HART. I do, Mr. Chairman.
Senator Moss. Would you relate its contents? I think, having seen

it before, it might be very important for this record.
Senator HART. Mr. Chairman, you and I and other members of the

concerned committees in December were sent, ag you say, anonymously,
from a Chevrolet dealer, a letter to all Chevrolet dealers from the
general sales manager of Chevrolet Motor Division of General Motors.
The dealer in corresponding with you and with me and others called
our attention to one instruction—there were six instructions in the
Chevrolet directive—but he called our attention to one instruction, and
it read, "Unless a safety defect is discovered, no warranty work is
to ,be performed unless requested by the customer and needed." In
short, if the car owner knows that he has got a defect and asks you

ito fix t, go ahead, but if he doesn't, then don't do anything unless it is
safety related.
Now, I assume, Mr. Chairman, that you would want your copies or

these copies of the correspondence to be made a part of the record
because it reflects more fully the background and the reaction of the
dealers and the companies.
This is something less than the guaranty which the American auto-

mobile buyer assumed he had been given in connection with the war-
ranty commitments. The dealer made a number of very telling com-
ments in criticism of this kind of policy.
I was absent from the city at the time our office received the letter,

but our office sent the letter to the General Motors Corp. We advised
the company that the Commerce Committee was in possession of a
letter which had been addressed by the general sales manager of
Chevrolet, dated December 5, to "All Chevrolet Dealers."
The letter discusses the rising warranty costs and instructs dealers

that—
unless a safety defect is disicovered, no warranty work is to be performed unless
requested by the customer and needed.

Mr. Jerry Kabel, writing from my office and for me, said:
This raises some serious questions about the Chevrolet warranty and the kind

of protection the Chevrolet buyer might be expected to get from it.
One can readily conceive of a number of defects that a customer might not

be able to readily detect if technicians are forbidden from pointing them out.
Senator Hart is out of town. But he will be present at the Commerce Commit-

tee's hearings on warranties.
I write to you of this because of our office's long-standing policy of not trading

sensationalism for substance or preferring dramatic surprise to sound solution.
If the letter is Chevrolet's warranty policy as of this date, it is a matter likely

to be discussed at the hearing. It is only fair that -General Motors should be
aware of this.
If the policy was changed previous to this date or rescinded, please let me

know.
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I think it should be made clear right now that when the attention
of the very top management of General Motors was brought to this
point, they did in fact, on January 16, issue a directive to all Chevrolet
dealers modifying substantially the feature of the December 5 letter
that the dealers complained to us about. They made clear that while
the customer must sign a request that service under a warranty be
done, any defect, whether safety related or not, that is subject to the
warranty commitment shall be brought to his attention and oppor-
tunity given him to sign the document. So in this case one could say
a correction has been made that insures against what could be a very
real abuse of the customer.
While I think you would commend the corporation for that kind of

prompt reaction it makes very clear, I think, the desirability of the
adoption of the bill 5.3074 which is before us.
Senator Moss. That is the point it seemed to me was important, the

anonymous dealer letter that started this whole matter states, in part,
and I would like to read just a part of it, he said—
My mechanics and I know and accept our responsibility to the consumer

and to the manufacturer for pre-delivery services. Dealers are anxious to
correct discrepancies and meet the challenge of more complex automobiles.
Then he sets forth examples of defects of a warranty nature that do

not relate to safety as such but which might escape you and I while
being readily discernible by experienced mechanics in the dealer's
office, and these examples are:

1. Defective parts or improper assembly of exhaust emission control
system (how can a customer know if he is polluting the air ?) .

2. Any premature engine, transmission, or differential failure of such a nature
that at that early stage could be diagnosed by a trained technician. This early
diagnosis could prevent a subsequent failure at a time that could extremely
inconvenience the owner.

3. Defective paint or body panels.
4. Major door and glass adjustments.
5. Brake pulsation caused by out-of-round drums or defective discs.
6. Minor brake fluid leaks.
7. Engine or transmisison fluid leaks.
8. Radiator, or heater leaks; air-conditioning malfunction during the

winter.
9. Minor vibrations from drive-line.
10. Minor bearing noises indicating failure just prior to the end of the

warranty.
11. Defective upholstery, having a very short warranty period before being

considered normal wear and tear.

I suppose that list could be extended, but it does indicate that
what this directive that has now been corrected was doing was to say
these matters should never be brought to the attention of the customer
and only should be required if he made complaint and asked for it
under his warranty.
I think it is interesting to note that the manufacturer's response

when the warranty costs alarmingly increased instead of going to the
design engineers, the assembly line managers and asking them to pro-
duce a better, more reliable product to improve Chevrolet's competi-
tive position, he general manager asked the dealer to cut back on his
warranty work. I am glad to see that General Motors changed its
mind, but I shudder to think what might have been but for one dealer's
anonymous letter to Congress, and I hope all car manufacturers will
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take heed and rescind any similar instructions that may have gone
out to their dealers across the country.
Because this, I think, had such a great impact in the hearing we are

having and because I knew it had been before your subcommittee as
well as this one, I asked you to comment on it, Senator, knowing it had
been sent there; and this is one that has a happy conclusion because
that instruction was withdrawn.

Senator HART. I don't know how happy it is for the fellow who
might have taken the car in in December or early January, but in any
event it is now happy.

Senator Moss. It was a rather quick action. The anonymous letter is
dated December 16. What did you say, it was the 16th of January
that General Motors altered the instructions?

Senator HART. That is correct, Mr. Chairman.
Senator Moss. So, 30 days' time isn't bad.
Do you have any questions?
Senator PEARSON. No, I have no questions. I thank the Senator.
Senator Moss. We do thank you very much, Senator Hart, for your

contribution and your work on this subcommittee. As I pointed out in
the beginning, we recognize that we are moving in a field that is going
to take a lot of attentlon and analysis. We are going to have fuller
hearings as soon as the task force can complete its report and as
soon as we can get the report from the Trade Commission. So, we
will be having extended hearings probably in March to try to finish
up on the legislation we started today.
In view of our discussion regarding the anonymous letter and sub-

sequent correspondence, without objection they will be made a part of
the record.
(The material under discussion follows:)

DECEMBER 16, 1969.
Senator PHILIP A. HART,
Senate Office Building,
Washington, D.C.
DEAR SENATOR HART: I am a Chevrolet Dealer in the West, writing anony-

mously for fear of reprisals. I want you to know who restricts the corrections
of defects on new ears.
Enclosed is a letter to all Chevrolet Dealers from Robert D. Lund, General

Sales Manager, Chevrolet Motor Division, General Motors Corporation. Even
though all six points will have a detrimental effect on the customer, I only
call your attention to instruction number one.
"1. UNLESS A SAFETY DEFECT IS DISCOVERED, NO WARRANTY

WORK IS TO BE PERFORMED UNLESS REQUESTED BY THE CUSTOMER
AND NEEDED."
This effectively means that if in the normal course of pre-delivery service or

regular service, a trained mechanic or service manager discovers defective parts
or workmanship (that does NOT relate to safety), we have been instructed by
the manufacturers to disregard the defects unless we receive a customer com-
plaint. The customer can't know of this manufacturer's policy and only assumes
the Dealer or mechanic is indifferent. I don't believe your committee would ap-
prove of a manufacturer circumventing it's responsibilities.
Examples of defects of a warranty nature that do not relate to safety are:
1. Defective parts or improper assembly of the exhaust emission control system.

(How can a customer know if he is polluting the air?)
2. Any premature engine, transmission, or differential failure of such a nature

that at an early stage could be diagnosed by a trained technician. This early
diagnosis could present a subsequent failure at a time that could extremely in-
convenience the owner. (Or later become a safety hazard).

3. Defective paint or body panels.
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4. Major door and glass adjustments.
5. Brake pulsation caused by out-of-round drums or defective discs.
6. Minor brake fluid leaks.
7. Engine or transmission fluid leaks.
8. Radiator, or heater leaks; air conditioning malfunction during winter.
9. Minor vibrations from drive-line.
10. Minor bearing noises indicating failure just prior to end of warranty.
11. Defective upholstery, having a very short warranty period before being

considered normal wear and tear.
My mechanics and I know and accept our responsibilities to the consumer and

to the manufacturer for pre-delivery service. Dealers are anxious to correct
discrepancies and meet the challenge of more complex automobiles.
NOW WE ARE TOLD THAT IF WE DISCOVER A DEFECT ON A CUS-

TOMER'S CAR, (UNLESS IT IS RELATED TO SAFETY), WE MUST WAIT
FOR THE CUSTOMER TO DISCOVER THIS DEFECT BEFORE WE CAN
REPAIR IT OR REPLACE THE DEFECTIVE PART UNDER WARRANTY.
Let the facts be a matter of record!

CHEVROLET MOTOR DIVISION, GENERAL MOTORS CORP.
Detroit, Mich., December 5, 1969.

To All Chevrolet Dealers :
There has been an alarming increase in warranty costs during the past year.

If such expense continues to rise, it could affect the competitive position of
Chevrolet and that of the entire Chevrolet dealer organization. I believe this
subject is of such importance that it should be brought to your personal attention.

Chevrolet has always paid and will continue to pay whatever expense is neces-
sary to correct any discrepancy in the product resulting from a defect in material
or workmanship. Chevrolet has spent many millions of dollars throughout the
years protecting the Chevrolet product reputation and building confidence in
the Chevrolet products. We certainly do not want you to do anything to
jeopardize your and our position in these respects or which might adversely
affect owner loyalty towards our products. We are asking you, however, to
make certain that any warranty expense is being used for its intended purpose
which is to benefit the customer by correcting items caused by a defect in ma-
terial or workmanship.

Recent surveys indicate that an increase in the amount of warranty work is
being claimed on useless work that customers did not ask for, did not need, and
in a surprising number of cases, did not get. I am asking you for your whole-
hearted support to administer policy and warranty on a fair and equitable basis.
It should be administered in such a manner that it is fair to Chevrolet, fair to
you, the Chevrolet dealer, and most importantly, fair to your Chevrolet customer.
I am further asking you to make it your personal responsibility to review this
important matter with members of your entire organization. We have always
enjoyed a fine businesslike relationship with each other and feel this matter can
be brought directly to your attention for the necessary action.
I think you will agree that it is only good business practice to investigate any

area of rapidly rising costs. Accordingly, Chevrolet will continue the practice of
examining dealership records and reviewing warranty claims to assure proper
administration of policy and warranty expense. We encourage you to do the
same and to pay particular attention to the following points:

1. Unless a safety defect is discovered, no warranty work is to be performed
unless requested by the customer and needed.

2. Technicians should not be allowed to determine what warranty work is
required. This decision should be delegated to your service management group
only. They are to prepare a warranty repair order that specifically details
owner's request and provides appropriate instructions to technician for correc-
tion.

3. Customers should be required to sign all repair orders regardless of their
category. Dealer personnel are not to sign any repair orders covering a war-
ranty service.

4. Any items added to a warranty repair order after owner's signature must
be initialed by your Service Manager. This is good management practice.

5. Flat rate operation members should be used whenever available, when
performing repairs of a policy or warranty nature. This is in keeping with good
business practice and will assure credit from Chevrolet in line with technician
expense.

40-743-70 3
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6. Time records are to be kept on all technicians and properly cross-referenced
to individual repair orders or warranty claims. The amount of time for a tech-
nician to perform any specific work should be approved by your service
management.

Historically, Chevrolet has always enjoyed a great advantage over other
manufacturers by having the strongest and finest dealer organization in the
industry. We have always felt we could come to you whenever it was necessary
to freely review our mutual problems with you. With this in mind, we are
soliciting your urgent, wholehearted support and cooperation in reviewing this
important matter with members of your dealership and doing whatever must be
done as a result of your investigations.
Thanks for your cooperation.

Very truly yours,
ROBERT D. LUND,

General Sales Manager.

JANUARY 13, 1970.
MT. ERNEST BARCELLA,
Manager, Public Relations Operations,
General Motors Corp.,
Washington, D.C.
DEAR MR. BARCELLA : The Senate Commerce Committee is in possession of a

letter addressed to "All Chevrolet Dealers," dated December 5, 1969, and signed
by Robert D. Lund, general sales manager.
The letter discusses rising warranty costs and instructs dealers that "unless

a safety defect is discovered, no warranty work is to be performed unless
requested by the customer and needed."

Clearly, this raises some serious questions about the Chevrolet warranty
and the kind of protection the Chevrolet buyer might be expected to get from it.
One can readily conceive of a number of defects that a customer might not

be able to readily detect if technicians are forbidden to point them out.
Senator Hart, who got a copy of the Lund letter in the mail from a Chevrolet

dealer, is out of town. But he will be present at the Commerce Committee's
hearings on warranties on January 20, 21, and 22.
I write you of this because of our office's long standing policy of not trading

sensationalism for substance or preferring the dramatic surprise to sound
solution.

If the Lund letter is Chevrolet's warranty policy as of this date, it is a
matter likely to be discussed in the hearings. It is only fair that General Motors
should be aware of this. If the Lund policy was swiftly rescinded or changed
previous to this date, please let me know.
With every best wish.

Yours,
JERRY KABEL, Press Secretary.

CHEVROLET MOTOR DIVISION, GENERAL MOTORS CORP.,
Detroit, Mich., January 16, 1970.

To All Chevrolet Dealers:
Since forwarding my letter of December 5, 1969 on the subject of proper

administration of policy and warranty expense, question has arisen whether
a service technician may recommend, and the proper manner for recommending
the performance of warranty work, not requested by the customer or listed on
the repair order when originally prepared by your service management.
In the interest of clarification and to assure a complete understanding, we are

attaching a revised letter superseding our earlier letter.
We request your support and cooperation.

Very truly yours,
ROBERT D. LUND,

General Sales Manager.

CHEVROLET MOTOR DIVISION,
GENERAL MOTORS CORP.,

Detroit, Mich., December 5, 1969, Revised.

To All Chevrolet Dealers:
Chrevrolet has always paid and will continue to pay whatever expense is

necessary to correct any discrepancy in the product resulting from a defect
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in material or workmanship. Chevrolet has spent many millions of dollars
throughout the years protecting the Chevrolet product reputation and building
confidence in the Chevrolet products. We certainly do not want you to do anything
to jeopardize your and our position in these respects or which might adversely
affect owner loyalty towards our products. We are asking you, however, to make
certain that any warranty expense is being used for its intended purpose which
is to benefit the customer by correcting items caused by a defect in material
or workmanship.
I am therefore asking you for your wholehearted support to administer policy

and warranty on a fair and equitable basis. It should be administered in such
a manner that it is fair to Chevrolet, fair to you, the Chevrolet dealer, and most
importantly, fair to your Chevrolet customer. I am further asking you to make
it your personal responsibility to review this important matter with members
of your entire organization. We have always enjoyed a fine businesslike rela-
tionship with each other and feel this matter can be brought directly to your
attention for the necessary action.
I think you will agree that it is only good business practice to investigate

any area of rapidly rising costs. Accordingly, Chevrolet will continue the
practice of examining dealership records and reviewing warranty claims to
assure proper administration of policy and warranty expense. We encourage
you to do the same and to pay particular attention, for example, to the follow•-ing points:
Customers should be required to sign all repair orders after detailing thereonthe work requested. Orders should not be signed in blank. Dealer personnelare not to sign any repair orders on behalf of the customer.
If technicians should determine that additional warranty work is requiredoapproval should be obtained from your service management before proceedingwith the work. Any items added to a warranty repair order after customer'ssignature must be initialed by your service manager. This is good managementpractice.
Flat rate operation numbers should be used whenever available, when per-forming repairs of a policy or warranty nature. This is in keeping with goodbusiness practice and will assure credit from Chevrolet in line with technicianexpense.
Time records are to be kept on all technicians and properly cross-referencedto individual repair orders or warranty claims. The amount of time for a tech-nician to perform any specific work should be approved by your servicemanagement.
We have always felt we could come to our dealers whenever it was necessaryto freely review our mutual problems with you. With this in mind, we aresoliciting your urgent, wholehearted support and cooperation in reviewing thisimportant matter with members of your dealership and doing whatever mustbe done as a result of your investigation.
Thanks for your cooperation.

Very truly yours,
ROBERT D. LUND,

General Sales Manager.

GENERAL MOTORS CORP.,
New York, N.Y., February 6, 1970.Hon. FRANK E. Moss,

U.S. Senate,
Washington, D.C.
DEAR SENATOR MOSS: I believe it would contribute to a better understandingon the part of your Consumer Subcommittee if I reviewed briefly with you theletter concertfing warranty which was sent to all Chevrolet dealers on Decem-ber 5, 1969, by Robert D. Lund, general sales manager of Chevrolet Motor Divi-sion, General Motors Corporation. As you will recall, that letter was a subjectof discussion by your Subcommittee on January 20, 1970.
As I understand the situation from reports of the hearing before your Sub-committee, a Chevrolet dealer forwarded a copy of Mr. Lund's letter to theSenate Commerce Committee and also to the Senate Antitrust and MonopolySubcommittee. He drew attention to one sentence—taken from the one and a halfpage letter—which stated: "Unless a safety defect is discovered, no warrantywork is to be performed unless requested by the customer and needed." The
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dealer interpreted this In his letter aS an instruction tinti he and his seritice
personnel, as well as other Chevrolet dealers, were to disregard any defect
covered by warranty, discovered in performing pre-delivery service or regular
service on a vehicle, unless the customer complained about the defect. This
interpretation was apparently accepted by the Subcommittee and our revised
letter of January 16, 1970, intended to clarify the matter, was apparently
viewed as being a reversal of a policy established in the prior letter of Decem-
ber 5, 1969. I want to assure you that neither interpretation was in fact the case.
The basic position of Chevrolet regarding warranty was stated in Mr. Lund's

original letter in these words:
"Chevrolet has spent many millions of dollars throughout the years protecting

Chevrolet product reputation and building confidence in the Chevrolet products.
We certainly do not want you to do anything to jeopardize your and our
position in these respects or which might adversely affect owner loyalty towards
our products."
This is the position of all our divisions.
Certainly it was not Chevrolet's intention in any way to imply that the

performance of any proper warranty responsibility was to be avoided, nor has:
that ever been Chevrolet's approach. In fact, the intention was. just the opposite,
that is, to provide a more precise procedure to insure adequate delivery of
warranty service to the castomer.
As to the specific sentence in question, its sole purpose was to insure that all

-Warranty work performed was both necessary and properly authorized. In
particular, that sentence, when read in the context of the whole letter, was
intended to insure that any necessary work not initially authorized by the cus-
tomer in signing a repair order would be subsequently authorized either by the
customer or by the management of the dealership This is shown by the para-
graph following the quoted sentence, which reads as follows:
"Technicians should not be allowed to determine what warranty work is re-

(quired. This decision should be delegated to your service management group only.
trw are to prepare a warranty repair order that specifically details owner's re-
quest and provide appropriate instructions to technician for correction."
For example, if a dealership mechanic were to find a particular item, of work

(whether covered by warranty, or to be paid for by the customer) necessary- but
not requested by the customer on the repair order, the mechanic would' be re-
quired to call the item to the attention of dealership service management and'
request the work be authorized. The need for such procedure was adverted to in
Mr. Lund's original letter. As a matter of policy and practice, a General Motors
dealership has—and always has had—authority to perform necessary warranty
work, whether requested by the customer or not. This authority appears in the,
Dealer Selling Agreement.
As you will recall from the hearing, the dealer's reading of the letter was

called to our attention on January 13 by a member of Senator Hart's staff. Sen-
ator Hart's aide asked to be informed whether GM intended to make any change
in the letter. Naturally, we greatly appreciated the interest of Senator Hart and
his staff in bringing this unfortunate misinterpretation to our attention.
Upon learning of the interpretation being placed on the December 5 letter, we

reviewed it in detail.
In the light of the above background and our knowledge of the circumstances.,

we did not believe there should have been any misinterpretation of the intent of
the entire letter by those familiar with the situation—that is, the Chevrolet
dealers to whom it was addressed. In fact, only 11 of the 6,300 Chevrolet dealers
wrote to Chevrolet to comment on the letter. Furthermore, only two wrote any-
thing about that particular sentence. This is an indictation that the dealers, are
in agreement with the policy as set forth in that letter.
However, since a misunderstanding did arise—as demonstrated by the letter

sent to your Subcommittee we felt it advisable to issue a clarifying letter. This
was done on January 16—only three days after we learned of the problem.
Thus, there never was any intent by Chevrolet to avoid its warranty obliga-

tion, and the only purpose of our revised letter was to clarify that this was the
case. Let me state emphatically and unequivocally that General Motors will
continue to stand behind its products. Further, GM will continue to take prompt
and corrective action whenever we become aware of misunderstandings regard-
ing our products or warranties.
I appreciate this opportunity to clarify this important matter. It would he

appreciated if you would make this letter a part of the record.
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I am also taking the liberty of sending copies to the other members of your
Subcommittee as well as members of Senator Ribicoff's Subcommittee, since the
same matter was mentioned in a hearing before it on January 22.

Sincerely,
J. M. ROCHE,

Chairman of the Board:.

Senator Moss. Mr. James Lynn, the General Counsel for the De--
partment of Commerce will be our next witness.
We are pleased to have you, Mr. Lynn, and your associates.
Would you identify them for the record?

STATEMENT OF JAMES LYNN, GENERAL COUNSEL, DEPARTMENT.
OF COMMERCE; ACCOMPANIED BY FRED PRINCE, STAFF ASSIST-
ANT; AND CALVIN COLLIER, SPECIAL ASSISTANT TO GENERAL
COUNSEL

Mr. LYNN. I certainly will. I have with me on my far right, Mr.
Fred Prince, who is with the Business and Defense Service Adminis-
tration of the Department of Commerce and who has been active with
respect to the Department's work on the Task Force, and on my im-
mediate right, Mr. Calvin Collier, who is my assistant.
Senator Moss. Thank you, gentlemen, you are welcome, and we are

glad to have you.
Mr. LYNN. I appreciate the opportunity to appear today before this

committee on behalf of the Department of Commerce to discuss the
subjects of warranties on consumer products and S. 3074.
The Department of Commerce, recognizing the interdependence of

consumer satisfaction and business health and growth, is deeply in-
terested in any proposals for legislation that significantly affect both
consumers and business. In our view, pending proposals concerning
warranties and consumer products are in that category. The Depart-
ment also has a special concern about warranties because of our par-
ticipation as a member of the Task Force on Appliance Warranties
and Service.
The task force, as you know, reported to the President on January

8, 1969. The report identified problems and abuses in warranties and
servicing in the appliance industry, but specific legislation was not
proposed. Rather, the task force felt that industry should have an op-
portunity to improve its own record of performance on a voluntary
basis.
In order to cooperate with industry and monitor its efforts at volun-

tary action., the Department of Commerce formed an appliance in-
dustry advisory committee. In the initial report, the Department had
enumerated- several conditions that generated consumer dissatisfac-
tion and frustration and that called for action. For example, there was
no clear meaning of the term "authorized services," a fact that results
in unnecessary consumer confusion in obtaining service; some appli-
ances had model identification numbers inaccessibly located, thereby
making servicing and repairing unnecessarily difficult; information
did not exist to enable persons to obtain parts for older but service-
able appliances; and some manufacturers did not have adequate pro-
cedures to assure that customer complaints were promptly handled.
I can report that in many of these problem areas which the task force

identified, the industry's voluntary progress has been significant. Thus,
guidelines have been adopted as to the use of the term "authorized
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• service" in the Yellow Pages and other guides are in process that will
restrict the use of the term by repair agencies. Employing voluntary
standards-making procedures, industry has developed standards for
displaying model identification information in an accessible way.
Industry associations and parts distributors are now cooperating in an
attempt to maintain current directories of parts sources for older
models and discontinued brands. And the industry associations have
established procedures for handling and following up on consumer
complaints.
In the area of form and content of warranties themselves, some

progress has also been made through voluntary action. Both major
appliance industry associations have adopted guidelines for use by
member firms in the presentation of warranties, and some of these firms
have come forth with new and simple warranties. The content of some
of these new warranties has even been expanded in scope: familiar dis-
claimers of merchantibility and fitness for purpose have been elimi-
nated.
The retailing industry has also come forward with important pro-

grams to complement those initiated by appliance manufacturers. The
most important of these programs is designed to educate both retailers
and consumers. Retailers are a logical and important force in
improving warranty practices since they too are consumers of a sort,
and customer satisfaction—the backbone of a successful retail opera-
tion—is so closely tied to warranty performance. Most importantly, at
least some retailers often have the economic muscle to insist on and
obtain good, clear, meaningful warranties.
Based on our experience, we think that there is much room for

-voluntary industry action on many of these questions that relate to
'consumer satisfaction in general and warranties in particular. It is
better for government, for business, and for the consumer to have these
matters resolved by voluntary action than by law.
However, we realize the limitations of a purely voluntary approach.

-Some renegade businessmen may still find unscrupulous marketing
and servicing practices to be profitable; and voluntary action programs
by their nature may lack necessary enforcement features to deal with
them. Especially with respect to warranty coverage and performance,
voluntary action would appear to be of limited value. There are serious
antitrust implications of concerted action with respect to matters like
warranties that affect costs and prices.
We have concluded that some governmental action is needed. When

we begin to discuss legislative treatment of those problems that re-
quire solution and will not or cannot be fully resolved by the industry
voluntarily, I believe it is important to keep in mind certain funda-
mental and guiding principles. I think that Secretary Stans clearly
stated what we feel are the basic rights of the consumer:

First, the consumer certainly must have protection from fraud, deceit, and
misrepresentation.
Second, he must have access to adequate information to make an intelligent

choice among products and services.
Third. he must be able to rely on products working as represented.
Fourth, he must have the right to expect that his health and safety will not

be endangered by his purchases.
Fifth. our marketing system must provide him with a wide range of choice

to meet individual tastes and preferences.
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We firmly believe that informative, accurate, clear and fairly written
guarantees, backed up by guarantors who deliver what they promise
are essential to our free market economy. Fair presentation of the
guarantee prior to sale as well RS full performance of obligations after
sale are needed to facilitate value comparisons by consumers and pro-
mote competition in marketing and servicing. And it is our view that
competition, if allowed to work, will cure existing problems connected
with warranties.
However, the Department opposes legislative solutions that would

dictate to the manufacturer and the consumer the kind of warranty
or guarantee protection that must be sold. We oppose the imposition by
the Government of compulsory warranties. We think that it is a basic
commercial right—of both buyer and seller—to freely and knowingly
allocate the economic risks relating to the quality of goods.
But to assure that all makers provide informative, accurate, clear

and fairly written guarantees, backed up by performance of what they
promise, we believe that some governmental action is called for. As has
been frequently pointed out, consumers at present do not have the re-
sources or incentive to insist on and independently obtain what Secre-
tary Stans has so aptly termed their "basic rights."
Scanning the horizon, it would seem that the Federal Trade Com-

mission, and to a lesser but important extent, the Justice Department
are the logical governmental repositories of the powers needed to
enforce these basic rights.
At the present time, the FTC has a broad mandate to prohibit "un-

fair or deceptive acts or practices in commerce." We believe that this
mandate is broad enough to reach many problems relating to warranty
and guarantee abuses in the marketplace. But at the present time, the
FTC lacks the authority in the form of enforcement powers to do a
satisfactory job. Some progress could perhaps be made if, for example,
the FTC proceeded through a case-by-case approach to act with its
present tools against manufacturers and retailers whose frustrated
customers have generated valid consumer complaints.
But such an approach would only be a partial and inadequate an-

swer under present law. The present cease and desist procedures that
the FTC must resort to, without power to obtain interim injunctive
relief, are inherently inadequate to deal with the problem of consumer
protection.
It would likewise be a partial and incomplete answer to single out

warranties for isolated legislative treatment. The warranty problems
that were identified by the task force report are just one part of a
larger problem. That problem is that the consumer, at the present time,
can be the disappointed and frustrated victim of marketing tactics
that mislead and misinform rather than instruct.
This misleading and misinforming may occur at several points in

time: before sale, in advertising and the salesman's tactics; at the
point of sale, in the way the warranty or guarantee is stated; or after
sale
' 
when repairs or servicing are required and not available. To cor-

rect the abuses legislative efforts must recognize this common denomi-
nator of justifiable consumer frustration. There must be—and con-
sumers may rightfully demand—truth-in-advertising, truth-in-war-
ranties, and truth-in-the-availability of warranty repairs and service.
The administration has clearly recognized the unity of the prob-

lems; and it has proposed solutions that will remedy the inadequacies
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of existing governmental procedures aimed at enforcement. I com-
mend to you the administration's Consumer Protection Act of 1969,
S. 3201.
That act would cover the kinds or warranty abuses that were iden-

tified by the task force and that require a legislative solution. In addi-
tion, though, it would cover other related trouble areas, such as decep-
tive advertising and assuring complete performance of promises relat-
ing to repairs and servicing.
The Consumer Protection Act would also create three new and im-

portant enforcement weapons in the consumer's arsenal. Under the
Consumer Protection Act, the FTC would have the power to obtain
temporary injunctions to terminate in its incipiency the practice of
unfair and deceptive marketing of goods through warranties. Also
under the act, the Department of Justice could seek such relief; and
upon the successful completion of a governmental prosecution, con-
sumers could come into court armed with the Government's victory
and seek their own damages.
To complete the picture, I further commend the administration's

Consumer Product Testing Act. That legislation has the potential to
provide the consumer with important information about the per-
formance characteristics of many of the goods that he purchases. The,
Product Testing Act is, in many respects, the other side of the truth-
in-warranty coin. It will encourage sellers to provide reliable infor-
mation on performance to the consumer so that two elements, truth
and disclosure—both of which are basic to the proper functioning of
a free economy—may find their rightful place in the market.
This committee is considering another approach, S. 3074. As we

understand that bill, it would inaugurate a partial regime of com-
pulsory warranties for consumer products that have electrical, me-
chanical, or thermal components. Under the bill, a seller or other
maker of a warranty would have three options; he could sell his
product "as is," with no warranties at all; he could make an express
warranty with the consequence that compulsory warranty coverage
and numerous unrelated obligations would thereby be imposed as well;
or he could restrict his postsale obligations by selling a separate "serv-
ice contract." ,
Presumably, by combining the first and third alternatives, that is,

"as is," plus a seller's separate service contract, the seller could go on
doing what he has been doing except that he could not call his warranty
or guarantee a "warranty" or "guarantee." Instead, there would be the
"as is" sale coupled with a "service contract." Plainly, the difference
appears to be one of semantics.
Perhaps, however, the semantics are significant. If it could be

clearly demonstrated that consumers are deceived by the words "war-
ranty' or "guarantee" into believing that they are receiving a certain
level of postsale protection and if it could be further shown that a
lesser protection is in fact given is in the particular case, it seems
to me that there would be a basis for a finding of unlawful deception.
However, it is our view that this type of inquiry is most appropriate

for the FTC whose staff has the expertise and resources to make the
requisite findings as to the particular market situation.
I do not intend at this time to go into detail with respect to the

technical problems that we feel are presented by S. 3074. Our views
on these matters will be covered in our report. But I do want to express.
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our opinion that we disagree with the bill where and to the extent that
it imposes, either as a matter of law or practical effect, a system of
compulsory warranties. We note in this connection that under the
commercial law of every State, the parties to a sales contract have the 
freedom to negate the existence of implied warranties for the purpose
of allocating economic risks. We think that the economic and public
policies underlying this universal legal rule are entirely sound and
should not be repudiated.
In closing, I want to make it clear that we do not rule out the pos-

sibility that additional legislation—beyond that proposed thus far by
the administration—might be needed. The task force, indeed, is in-
quiring into the desirability of further legislation at the present time:
In this way the administration will be able to explore various proposals
with the new FTC Chairman.
We look forward, as a member of the task force to receiving his

views after he has had the opportunity to review the warranty and
guarantee problem, the various legislative proposals and the role of the
FTC in solving the problem. We would also like the opportu-nity to
testify again after the task force has completed its review and made
its recommendations. We anticipate that the task force report will be
ready in a matter of weeks.
Let me add, Mr. Chairman, I heard Mrs. Knauer testify as to the

March 1 deadline and we certainly will do everything within our
power to cooperate toward that deadline, too, and it would be my belief
that it certainly can be met.
Senator Moss. Thank you very much, Mr. Lynn. We will want to

hear from you when the task force has reported. So, you may count
on an invitation to come to hearings in early March when we consider
further this legislation. I appreciate your testimony. You use' the word
"compulsory" warranty in reference to this bill that is before us.
Why do you characterize the provisions of this act as requiring corn-

pulsory warranty?
Mr. LYNN. As I said, Mr. Chairman, as we analyzed the proposed

bill, the seller has three options when it comes to the thermal, electrical,
and mechanical component type of product. One, he can sell it "as is,"
which would mean to advertise in the marketplace. "here it is as is, take
your chances." I think as a practical marketplace activity that ap-
proach would have restricted application.
He may at the opposite extreme say I sell it "as is," but / will also

give you a service contract, which means that for a period of time I will
agree to do thus and so with respect to the product.
As far as we can see, at least on the face of the bill, that service con-

tract could provide for almost anything: Parts alone, parts and serv-
ice, parts and service for a limited period, followed by parts alone—at
least it is undefined and the FTC would be given, I believe, some pow-
ers with respect to the service contract aspect.
The third alternative for him is to try to stick as much as he can

to the current format of selling goods, which is to give a warranty
or guarantee with respect to the product.
The minute he warrants in any language so long as it is within the

broad warranty language of the UCC—because, as I understand it,
at least if I recognize it correctly, the language used that would give
rise to the requirement of a performance guarantee comes out in the
UCC—he has to give certain minimum warranties. In other words,
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whatever the words are that he uses, "warranty," "guarantee," or any
other words that would be within the UCC, he picks up these mini-
mums. I say that in practicality, this will force the manufacturer to
either go to these minimum compulsory warranties, or to make at-
tempts at a new approach through the service contract.
Senator PEARSON. Would the chairman yield?
Senator Moss. I have just one more question and I will yield.
There are certain implied warranties on any product sold—it is safe,

it can be consumed and so on, unless there is some kind of language that
relieves the seller of some of these implied warranties. Isn't what this
bill attempts to do, to say when you can't give an "express" warranty,
reducing your basic obligations of implied warranty?
To that extent, I don't see that it is compulsory. If he just sells it "as

is," he still has some implied warranties as to safety. If it is something
consumable, he at least warrants that it is safe for that purpose.
Mr. LYNN. I think on that one, Mr. Chairman, the law under the

Uniform Commercial Code would not impose upon him any obliga-
tions with respect to fitness, or merchantability (defects in materials
or workmanship), if he sells it "as is." I think there might very well be
some liability under the laws of negligence with respect to a man put-
ting out a product, that is inherently unsafe, but the magic of the
words "as is and other similar words is, that the man has no warranty
responsibility whatsoever. That is the very reason why a reputable
manufacturer under most circumstances would not sell a new product
"as is," which would really bring him around to one of the other two
alternatives: either coming in with a warranty representation in which
event he is now fixed to a certain pattern of those provided in the bill;
or, as I said, to try to test the meaning of the words "service contract"
as used in the bill.

Senator Moss. What I was really getting to, I couldn't see how you
identified this as compulsory. Senator Pearson?

Senator PEARSON. I wanted to suggest, just what Mr. Lynn has said,
no reputable manufacturer after the passage of this bill, is going to
really sell "as is." He is going to have to comply.
But further than that, don't you make the argument here almost that

even stronger legislation is needed? The fly by night who makes a
toaster and puts it in the shop—we have had a good deal of discussion
here and other places about the consumer believing that there is a war-
ranty, and believing that the warranty is an all-inclusive type thing.
The housewife that goes in and picks up the toaster, I doubt very
seriously if she looks around for the tag. I am quite sure she doesn't
read it. I doubt if she even looks for it. Here is a situation where selling
it "as is" is an open door.
In addition to that, there are ways to get around these requirements,

selling it with a service contract. It may be, that if this legislation is
good, it owr,ht to be exnandod to that type operation as well. The serv-
ice contract will provide that there be a repair or if a repair isn't feasi-
ble, that there be a replacement and they all be done within a
reasonable time and without cost.
I think you need a question to respond to that, so I will just put

it to you: Isn't that argument an argument for even stronger legis-
lation than this bill?
Mr. LYNN. No, I would strongly urge that we give pause to forc-

ing manufacturers into adopting one of two courses: "as is," which
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means the consumer takes whatever defects there are overall in the
design of that particular product he is buying; or alternatively with
certain minimum warranties attached to it.
Let me say that as I listened to the other testimony, it reconfirms

my own view that there may be problems in particular industry
lines—there may be—as to what a consumer's expectation is, when
a particular word is used.
The word "free" is a pretty good example of that, I think. When

you say to a consumer he is getting something free, he expects a;
particular thing to happen. It may be that there are consumers in
-fair number today—I don't know, and it would be interesting to see
statistical studies on this done—who, when they hear the word 'guar-
antee," immediately assume that they are getting a certain period_ of
•time in which all the problems of that product will be taken care of
for them with minimum inconvenience to them.
Senator PEARSON. Insured.
Mr. LYNN. If that is the case, then, it seems to me, there are many

ways of solving that problem rather than requiring the manufacturer
to build into his product the cost necessary to insure, that he can pay
for certain minimum warranty protection.
For example, suppose we were to find an area where the consumer

generally believes
' 
"guarantee," means insurance for a period of time.

Then perhaps trade guides could be formulated by the FTC as an
aid in this particular area, this particular product line. If you intend
giving something less than that, you must use the word "limited" or
restricted" in front of the word "guarantee." In other words, a dis-

'closure mechanism to trigger to that consumer, that he is not insured..
I think it is a very valuable thing to keep as much flexibility as
possible, consistent with not deceiving the purchaser.
This bill, for example, puts some fairly rigorous requirements on

-the person making the guarantee. I am not quite certain from the bill,
who the guarantor is in all cases, whether it is the maker, the retailer,
or both.
But there are some manufacturers that may very well be coming

out with a new product line, who have resources that are small
enough, that the only way that they can really market their product,
is through the assistance of a large retailer, a sponsoring retailer, if.
you will.

It may also be a product where the novelty of it is such that the
manufacturer really can't give an unrestricted warranty of fitness
for a particular purpose. My feeling in those cases is that so long
as it is clear to the consumer when he buys it that that is the case,
that is what ought to be done; and we should not create a situation
where it is impossible to allow that kind of flexibility.
I think it is very important as we look at this kind of legislation

to break this problem into its various parts. How many of the con-
sumers are complaining because the warranty is too narrow and.
how many of them complain because the manufacturer or the retailer
or whoever they reasonably expect to look to isn't performing that
warranty
I have the feeling from reading much of what we see that a good:

number of the complaints are based upon failure to perform the war-
ranties that are given.
And certainly, for example, in that area the Consumer Protection'
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Act proposed by the administration would afford not only public but
private remedies as well if a renegade manufacturer decided to give
a warranty knowing that he couldn't perform that warranty.
There are other warranty nonperformance problems that arise

because a particular service outlet at that point in time doesn't have
adequate staffing, doesn't have adequate help.
Many times that can be a result, perhaps, of his fault; sometimes it

can be the result of inadequate surveillance by the manufacturer
or the retailer. But many other times, too, it is a situation where two
servicemen have quit within the last week and the fellow hasn't
gotten the new one yet. These are caused by a variety of things. I
think if you give the FTC the tool of preliminary injunction you
will also bring about even quicker action on the part of the industry
in remedying the problems of misleading warranties.
Good work has been done in this area. I think more good work

will be done whether or not there is further legislation. But I think
the knowledge of the new law to businessmen who are presently
doubtful that the FTC does have the preliminary injunction right.
will help persuade those who might otherwise be reluctant.
This will also go for advertising. I am inclined to think that one'

of the problems is that the consumer is given too great expectations
through general advertising, and when the product breaks down, his:
disappointment is extremely keen and made keener by that advertising.
To the extent that an advertiser, who has become committed to a

large advertising budget on a particular advertising theme, knows
that that money can go down the drain if the FTC obtains a temporary
injunction, this, too, will help, I think, make advertising more mean-
ingful and less deceptive.
The only thing I am urging is that before we go to something that

takes the flexibility out of the system, we consider it very, very care-
fully.

Senator Moss. Senator Hart.
Senator HART. Thank you very much. No questions.
Senator Moss. Mr. Sutcliffe, did you have any questions?
Mr. SurcLiFFE. Yes. As to your point about the way in which the

preliminary injunction would serve as a very good enforcement tool
of the Federal Trade Commission to stop deceptive practices, let me
ask you a couple of questions about the preliminary injunction and
its powers.
Number one, since the 1960 guidelines for advertising of guarantees

have been issued, are you familiar with any cease and desist orders
that have been issued by the Commission relative to unfair advertising
practices of guarantees?
Mr. LYNN. No, I am not. I am not, at all aware that the FTC has

n ttempted any of the same. And one of the things we are very hope-
ful about, particularly with the American Bar Association report that
has come in, is that with the new tools that can be made available
under the Consumer Protection Act we will see an aggressive course
along that line.
Mr. SUTCLIFFE. How effective is the new tool of preliminary injunc-

tion? As a lawyer, could you go on behalf of the Federal Trade Com-
mission tomorrow to a court and say I would like a preliminary in-
junction to prevent manufacturer A from advertising his product with
a 36-month guarantee, when there is test information available that
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says that product has a normal life expectancy of 18 months. HOW
could you obtain a preliminary injunction to stop that practice while
the Commission is considering final action in the case? Could you get
a preliminary injunction in that situation?
Mr. LYNN. I think it would depend on more facts than that prob-

ably, Mr. Sutcliffe. I would think, taking your facts, however, of a 36-
month guarantee, and let's assume there is nothing else in that advertis-
ing that would dispel the consumer from thinking that the reason they
are giving a 36-month warranty is because they have got a 36-month
product-
Mr. SurcLitTE. Let's say he disclaims the warranties of merchant-

ability and fitness, would that have any meaning for the consumer?
Mr. LYNN. I think I would have to look at the whole advertising

program. The point I am making: is I can see circumstances of how
the consumer would have been misled in the advertising of that 36-
month warranty, without reference to the disclaimer of merchantabil-
ity, and where the court may very well listen hard in the preliminary
injunction. Don't forget that the uncertainty of what the court will
do in that case is not an uncertainty that has to be taken into account
only by the FTC. It is something that has to be taken into account
by the manufacturer as well. Again, if you are going to commit a large
amount of money to an advertising program or a promotion, the fact
that at long last FTC might get prompt action will certainly make, I
would think, the manufacturer and his lawyer more responsive.
I think also it will make industry even more interested with respect

to advisory guidelines.
Mr. SUTCLIFFE. For the record, could you supply the committee with

an example of an existing warranty practice that you feel the Com-
mission could obtain a preliminary injunction and order a halt while

the Commission was considering whether or not it was deceptive?

I think this would be helpful for us.
Mr. LYNN.. One of the reasons we want to confer with the new chair-

man of the FTC is because we would also like to have that kind of

information in exploring this situation. I think what I would like to

do, Mr. Sutcliffe, is explore that with the chairman and see whether

or not it is possible to come up with an example of the kind that he,

too, would feel would be within the injunctive power.
Mr. SurCLIFFE. If I could focus upon your opening comments, you

note that the industry's voluntary progress has been significant. Now,

at the present time, has the industry taken any action to insure that

repair parts for new lines of merchandise are available when products
are marketed? This is particularly crucial in the warranty repair
situation. There are guidelines for availability of parts of older prod-
ucts, but have any guidelines been issued as to the availability of
parts at a time simultaneous with the introduction of a new product?
Mr. LYNN. We are referring at the moment to household appliances

exclusively, aren't we? The things that the task force-
Mr. SUTCLIFFE. I think we should stay within the framework of this

task force report.
Mr. LYNN. May Mr. Prince answer?
Mr. PRINCE. I understand that the major appliance industry asso-

ciation is in the process of developing guidelines for their members to
insure that repair parts are available.
Mr. SUTCLIFF1_1. Are these repair parts for new appliances?
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Mr. PRISCE. Yes, which are for the most part under warranty, of
'course. We have found during the past year that most of these con-
sumer complaints involving unavailability of parts for warranty
repairs can be resolved very quickly and fairly when the complaint
is brought to the attention of the appropriate official of the firm
involved.
Mr. SUTCLIFFE. If the part isn't in the distribution channels yet,

how can the manufacturer even though he wants to remedy the.
situation?
Mr. PRINCE. We have had reasonably good results in accelerating

the distribution of parts when the warranty problem concerned parts
shortages. One of the problems has been that the consumers frequently
.do not know where to address their complaints. Once the first echelon,
the dealer where they made the purchase, has told them that the part
is on back order or not yet available, the consumer doesn't always know
-where to turn. This has been the case for some time.
Both the major appliance industry associations during the past

-year have established procedures whereby they will refer a consumer
complaint received from a government agency or directly from a
consumer to an appropriate official of the appliance manufacturer.
Mr. SUTCLIFFE. What do you plan to do with the renegade companies

that you talk about?
Mr. PRINCE. To some extent 
Mr. LYNN. I would like to address myself to that. Again we come

back to the Consumer Protection Act. To the extent that a promise is
made that can't be performed and he knows it can't be performed,
that is one of the enumerated items that gives rise to rights of action
under this act.
Mr. SUTCLIFFE. So you would suggest that under the 11 categories

listed you would have the Federal Trade Commission bring it to the
attention of the Justice Department to bring suit and then if the Gov-
ernment action is successful, there is remedy available in private action
by the consumer. Is that the way you would have it work?
Mr. LYNN. I think you are giving a historical way that it would work

in a particular case where the Government went after the manufac-
turer; but I think the presence of that remedy will go a long way to.
having people who are not giving adequate parts for new products slow
down their introduction of the product until they have the parts.
I think from what Mr. Prince is saying that this again is a story

where there are a variety of practices among manufacturers. There
are some that try very hard to have not only the parts available, but
equally important, the service repairmen trained to give the repairs
that are necessary. And then there are others who, to capitalize on
quicker introduction, don't go as far in that connection. All I am say-
ing is that when they know that these kinds of remedies are
available
Mr. SUTCLIFFE. How realistic is that remedy if in fact on the figures

Senator Moss presented for the record about the size of the appliance
repair problem, it means that one household has one visit every year by
a repairman? If each of those people have a problem, how realistic is a,
remedy which does not provide an economic incentive on the manu-
facturer to perform without threat of action by the Federal Govern-
ment?
In other words, should we predicate our voluntary compliance thing
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merely upon a threat by the Federal Government to act, or should
there be built in economic incentives for them to perform in a manner
that everyone agrees is fair?
Mr. LYNN. I think to consider whether the legislation that we are

proposing provides all that is necessary is very worthwhile to do. As I
said, in my prepared remarks, we are giving consideration as to
whether there is a need for further legislation in this connection. It
may or may not be the case.
Mr. SUTCLIFFE. You mentioned that some firms have come forward

with new warranties and have expanded their coverage, and you have
mentioned the familiar disclaimers of merchantability and fitness for
purpose have been eliminated.
Do I understand you to indicate that to be progress?
Mr. LYNN. I think every time a manufacturer feels, looking at the

price at which he can sell his product, he can give more to the consumer,
we have had progress. There may be product lines where the cost and
the prices do not permit that fellow to go as far as the other fellow.
Mr. SUTCLIFFE. Then you would also think the expansion that you

mentioned, of covering labor as well as parts, would be progress? Is
that correct?
Mr. LYNN. I would ask on that one, at what cost? If the manufac-

turer decides to give labor as well as parts for a price that is not worth
it in relation to the total dollar the consumer has to spend, it might not
be progress.
On the other hand, if it comes about through good hard competition

that one fellow says I can sell more of my products if I give a better
warranty, and I am going to crow about the better warranty that I
give, and if the others want to stay in business they give it too, I
say that is progress.
Mr. SUTCLIFFE. I think for the record it would be appropriate at,

this time to introduce a press account of one manufacturer who ex-
panded his warranty coverage to include labor—and this still being
conducted on a pilot basis—without any increase in cost, and the ac-
count begins by saying: "Inboarded labor warranty test programs for
T.V. have reduced complaint letters for RCA by 90 percent."
So I would agree with you that is progress, in that kind of extension.
Senator Moss. Without objection, that will go in the record at this

point.
(The article follows:)

[From Home Furnishings Daily, Tuesday, July 29, 1969]
INBOARD WARRANTY TESTS SLASH RCA TV COMPLAINTS

WATERBURY, CONN.—Inboarded labor warranty test programs for -TV have
reduced complaint letters for RCA by 90 per cent.
This is what Robert J. O'Neill, vice-president of RCA Sales Corp., told mem-

bers of the National Electronics Association, at a banquet to wrap up their fifth
annual convention over the weekend.
The NEA represents about 1,500 servicemen and servicing dealers—about 83

per cent of the group is in this category—throughout the United States. The
convention was attended by about 250 delegates from State organizations.
RCA is involved in the "test program" in Indianapolis and the entire West

Coast from southern California to Seattle, O'Neill emphasized.
In the RCA tests the labor coverage is included in the cost of the set. If the

independent serviceman has to make a call during the 90-day warranty period he
then bills RCA "at the going rate" for labor charges. Parts are included under
present across-the-board warranties.
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He said that the TV industry was going through a period of evaluating

inboarcled labor coverage and added:
"I'm sure a new concept will evolve in handling warranty coverage due to so

many manufacturer tests."
He said that RCA was being "cautious" on whether the program would be

nationwide.
Many service people are concerned over this concept of the going rate and feel

that sooner or later RCA may establish a fixed payment and the service industry
will have to take it or leave it.
For instance David Krantz, president of the Pennsylvania Federation of Radio

Television Service Association told Home Furnishings Daily that it was his feel-

ing RCA is only "appraising" the payment of the going rate and eventually will
establish the rate to the detriment of the service industry.

Earlier during the convention Krantz told a luncheon meeting that the TV
Service Association of Delaware Valley, of which he is director, seriously was
considering filing suit against three manufacturers in regard to their TV
warranties. He would not comment on who they might be.
Another convention delegate, a servicing dealer, put it in these terms: "O'Neill's

speech was the way most manufacturers talk but nothing ever happens."
The question of what is the going rate may vary from service shop to service

shop. For instance, Miles L. Sterling of Electro-TV in southern California, said
that for a basic service call (30 minutes) for color TV he charges $24.50. Other
service operators may charge under $15, some even under $10.
This depends upon the area and the operator's cost of doing business, which

from conversations at the convention some service people are not quite sure of.
A source close to RCA said it was the company's feeling that if a service oper-

ator was charging say $15 for a color call, and another operator $12.50 for the
same quality of work, why should the manufacturer have to subsidize the opera-
tor who charges the higher fee.
He said many service operators, are not the "best businessmen" in the world

and if they knew more about the cost of operating a business their rates would
not be higher for the same quality of work.

Service operators on the other hand said there is sometimes more paper work
involved in processing warranty work and they in turn have to get paid for this.
AN NEA COMMITTEE passed a resolution at the convention that stated the

organization is "definitely against extended warranties, especially those that
have come into effect in recent months."
An Eastern servicing dealer told .HFD he had been approached by a Zenith

distributor about a program for setting up 90-day inboarded labor coverage
for TV.
He said that he now handles warranty work for one manufacturer and that

because of paper work he has to charge them slightly more than he would the
consumer who calls in for service.
At a meeting of the National Service Conference, held in conjunction with the

NEA conference the feeling seemed to persist that the Federal Government will
step in and establish warranty guidelines for the industry.
"THE LAW IS COMING on warranties so why not face it," a servicing dealer

said.
Henry Olszewski, a spokesman for the NEA, said the organization statement on

warranties also urge the manufacturers to describe their warranties in large
print and "understandable language" so that consumers are not confused about
the coverage.
The feeling is that when the consumer is not aware that he has to pay for labor

and then he finds out from the serviceman it is he who takes the abuse and suffers
a tarnished image.
Most attendees interviewed at the convention seemed to feel that the communi-

cations between manufacturers and service people is not as good as it could be.
Manufacturers reported were Sylvania, RCA, Philco-Ford, Panasonic. Also in

attendance at the National Service Conference was an official of the Electronic
Industries Association.

Mr. SUTCLIFFE. In discussing the progress of the retailing industry
m improving warranties, you suggest some retailers often have the
economic muscle to "insist on and obtain good, clear and meaningful
warranties." Does this mean that the small retailer is being given
less than good, clear, meaningful warranties?
Mr. LYNN. Not necessarily, but what it does mean is the leader in
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bringing about the better warranties can very often be the large re-tailer. As a matter of fact, there are provisions in the anti-trust laws,the Robinson-Patman Act and the like, that are intended to protectthe small retailer against just that kind of a problem.
What I meant was that the large retailer is the fellow that can bethe force for good change.
Mr. SUTCLIFFE. You also discuss the limitations of the voluntary ap-proach, and you mention that renegade businessmen may still find un-scrupulous marketing and servicing practices to be profitable.Could you describe for us who is the renegade in the present marketsituation, and what you consider are unscupulous marketing andservicing practices? So that we can focus on your understanding ofrenegade and unscrupulous marketing and servicing practices, let megive you briefly an account of a warranty that appeared in a paperseveral months ago.
The title in bold print in the advertisement was "Five Year War-

ranty." Then the warranty is actually spelled out in the advertising:
The manufacturer warrants this ladder, under normal use and service, tobe free from. defects in workmanship and material five years from date of pur-chase. This warranty does not apply to any ladder that is subjected to an acci-dent or that is misused or is used as a rental. Under this warranty, the manu-facturer will repair or replace any defective part which the manufacturer deter-mines became defective during the period of warranty. After written approvalof the manufacturer, secured through your dealer, the ladder or defective partmust be returned prepaid.

In other words, you have to mail the ladder back to the manufacturer.
Now, do you consider this a renegade business practice, or a practice
of a renegade in an unscrupulous marketing and servicing practice?
I think that is an unfair question, because it just so happens that

a rather prominent retailer in the City of Washington, D.C. issued
that warranty.
Mr. LYNN. I gathered as much, Mr. Sutcliffe. I would want to see

the whole ad.
Let me add at this point, as I once said when I was back in the private

practice of law, to many of my clients at that time, that many times
they would put things in warranties which they never insisted on, but
were some of the worst public relations things possible. And my guess
would be that if someone had a problem with that ladder from that
particular retailer in town, the ladder would get fixed, notwithstanding
the fancy legal language that was in that statement.
Mr. STJTCLIFFE. So disclosure really is meaningless?
Mr. LYNN. No, what I am saying is they may have hurt a lot of

ladder sales in putting their warranty in that form.
Mr. SUTCLIFFE. You go to the point, and I quote: "The basic com-

mercial right of both buyer and seller to freely and knowingly allocate
the economic risk relating to the quality of goods."
So that this committee can understand thoroughly what you mean

by that, and how you would anticipate this would operate, could you
pretend that you were going to purchase an item, and let's use a tele-
vision set (which many of us have purchased) and allocate the eco-
nomic risk. Related to the quality of the goods you were going to buy,
how would you measure the economic risk? Would you rely on the
guarantee given? If so, to what extent and how? And how would you
know what your economic risks were today, if you went in to shop for
a TV ?
Mr. LYNN. I must admit as one individual consumer, and let me put

40-743 0-70-4
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on record I am a consumer, too I look at the -period of time that the

guarantee extends to—and perhaps it is because I am a lawyer, but I

would hope it is also because, like other consumers, there may have

been a time when it became important for me after the fact—I look

to see whether it is parts only or whether it is broader than that. After

looking at these terms, I tend to equate the time the fellow will stand

behind it as to where the allocation is of the economic risk; and if he

says his warranty is parts and service for 1 year, I say to myself, he's

selling me an appliance for my purchase price that will work at least

a year.
Then I further say to myself, who is the manufacturer, or who is

the retailer, and decide whether that 1 year as a legal matter is enough

for me.
Mr. SUTCLIFFE. The next point you make, you discuss "The Product

Testing Act is in many respects the other side of the truth in warranty

coin." I would like to examine for a moment both sides of that coin.

The appliance task force report urges that—

The proper expectations of the consumer with regard to maintenance, cost of

operation and product life be directly established at the time of purchase.

As I understand the Product Testing Act, the consumer would be
provided with information as to such things as maintenance, cost of
operation, product life, and the like. Is that correct?
Mr. LYNN. There is no requirement in the act itself that the con-

sumer be supplied anything. The approach of the act is to give the
appropriate Government agencies the assignment to check the accuracy
of the information being given the consumer voluntarily by the manu-
facturer or the retailer. For example, if the manufacturer had had an
outside laboratory test his product for certain performance character-
istics, this would enable the assigned govenmental agency to investi-
gate two things: Whether the characteristics of the product being
tested for are indeed the important characteristics, on the one hand,
and, second, whether the tests being used in testing those particular
characteristics are fair tests. If they were fair tests, this would be a
tool in the hands of the advertiser, the manufacturer, or whoever else
it was to say that these tests and these characteristics are one indeed
that the Government says are good tests, if he chooses to do so.
Again, no compulsion.
On the other side, if the Government agency finds that the character-

istics 'being tested for, or the test methods being used, are not satis-
factory, the Government agency could publish in the Federal Register
the characteristics and tests which it thinks are the right ones.
Mr. SUTCLIFFE. Would that force manufacturers in effect, if not by

law, to go to that kind of testing procedure?
Mr. LYNN. My hope would be, again allowing the force of competi-

tion to work, that there would be at least one manufacturer in the group
that would say, "I will stand up and be counted; here is the way my
product tests out with these tests," and that the others, in order to meet
that competitive advantage, would do likewise.
Mr. SUTCLIFFE. Then, let me look at the other side of the coin, the

guarantee coin—suppose that you have manufacturers who are and
who are not complying with that particular test. Suppose that the
manufacturer who is not advertising or providing the information,
information which has been found to be essential, says, "I issue a 3-year
guarantee," and in that guarantee he very clearly and carefully dis-
closes that he disclaims warranties of merchantability and fitness for
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a particular purpose; it is only for parts and not labor, that you have
to mail—let's use a television again—it back to the manufacturer's
place of business.
On the other side of the aisle would be the manufacturer who says,

"I give a 1-year guarantee," and this 1-year guarantee just happens to
correspond to the normal life expectancy that your tests have shown,
and he happens to make a complete and total guarantee, without some
kind of floor to the meaning of the word "guarantee." How can you
expect the consumer to make a decision as to which product to buy?
How can you expect him even to focus upon the objective information
you are trying to give unless you build a floor under the meaning of
"guarantee"? Don't you think in that situation, where you have a 3-
year guarantee and a 1-year guarantee, that unless those words mean
something similar, the consumer will be befuddled to figure out which
product he should buy?
Mr. LYNN. You may well be right, Mr. Sutcliffe. The point is, how-

ever, that there are many other ways than making compulsory mean-
ingful warranties for handling the problem. All I am saying is you
may go to something like saying "limited guarantee," if it does appear
from your factual studies that people will be confused in that case,
or "restricted guarantee," or "parts guarantee," or some other ways to
flag to that consumer that he is not getting what the other fellow is
giving him. And to that extent that it is necessary to prevent unfair-
ness, if you will, there is the word "unfair" used in section 5 of the
Federal Trade Commission Act, to require that words of limitation be
used or the like. This is certainly an area to be explored.
Mr. SUTCLIFFE. Would you allow a manufacturer to represent that

his product uses 100 watts, one manufacturer say 100 watts and the
other one say 100 limited watts and the other one say 100 huge watts
and the other one say 100 jumbo watts? Would you permit that kind
of labeling? And then a very clear disclosure of what the word "watt"
was or some other standard of measure?
Mr. LYNN. I am sorry, I am a little lost on your analogy.
Mr. SUTCLIFFE. I am afraid it may not have come through. It seems

to me if we use a word like "guarantee," that word conveys some infor-
mation or minimal notion that the consumer is getting something. If
we use the word "watt" and allow all sorts of flexibility within that
word or qualifications of it, the consumer doesn't know what measure
of power output he is getting.
Mr. LYNN. Now I understand you. The word "watt" has come to be

known over many, many years as a standard for measurement with a
scientific meaning  to  it.
Mr. SETTCLIFFE. What if we find out that the word "guarantee" has a

particular-connection to the consumer?
Mr. LYNN. If the studies were to disclose that there is general con-

fusion as to what the word "guarantee" means, as to particular kinds
of products or whatever it well may be, then certainly it is the kind
of area where the FTC should consider guides with respect to it the
same way they do with the word "free" or the word "preticketing"
But it just seems to me that a legislative approach that goes across the
board and hits all of the product lines that there are and then sets up
minimums for them is something we have to think about pretty hard..
Senator Moss. The truth-in-advertising, to interject here, is to

prohibit the description of a quart as being a jumbo quart of some
kind because there is a general acceptance of measuring what a quart
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represents. I think what Mr. Sutcliffe is saying is that perhaps in the
consumer's mind, the unsophisticated consumer, when you say "guar-
antee" he thinks that means he is going to have his product replaced
if it is defective within the time frame set forth in the guarantee.
Mr. LYNN. The problem, Mr. Chairman, is that the bill goes much

further than that. It isn't restricted to the use of the word "guarantee"
or restricted to the use of the word "warranty." It isn't restricted
to the words "warranty," "guarantee" or "representation" itself.
Whereas "guaranteed 2 years, could very well mean to a layman that
we will take care of it fully for 2 years, suppose what the fellow wanted
to say in his headline was "guaranteed as to parts for 2 years"; the
bill wouldn't allow that.
Mr. SUTCLIFFE. The bill would allow him to say "parts warranteeid"

for 2 years.
Mr. LYNN. You could say that under the bill?
Mr. SUTCLIFFE. That is correct, if you coupled it with a guarantee

as such, it would require that the duration of the guarantee, of the
actual insurance policy—be of reasonable duration. But the way the
bill is presently written you could say "parts warranteed" if prop-
erly presented. That is clearly within the bill. The proscription of the
use of the word "guarantee" goes only to the context of thermal, elec-
tric and mechanical products and where in fact it is an expressed
guarantee related to performance, and by putting the warranty notion
on it, you take it out of the "express guarantee related to perform-
ance" context unless there are other things that create in the con-
sumer's mind confusion.
Mr. LYNN. Let me change my example to say I warrant perform-

ance for 30 days, but all I will furnish in connection with that after
the first—I am using too short a period. I warrant performance for
1 year—
Mr. SUTCLIFFE. You mean guarantee performance?
Mr. LYNN. I guarantee performance for 1 year during the first 6

months of which I will furnish everything and during the last 6
months of which I will furnish parts only, and it is all in the same
type at the top. Is that allowed by the bill?
Mr. SUTCLIFFE. The way the bill would require it to be stated is 6

months guarantee, parts only warranty for an additional 6 months.
That would be the way you would have to designate it, so it would
clarify to the consumer your intention. This is the intent. Perhaps
we do need to go further.
Are you suggesting, Mr. Lynn, that the Federal Trade Commission

determine which guarantees are really guarantees? In other words,
if they are going to look at the deception and at the truth of it, you
are asking them to determine which guarantees presently labeled in
the marketplace are guarantees; is that correct?
Mr. LYNN. Yes. What I am saying is the FTC has as one of its

functions, and I think a very important function, to examine, even
at the present time, under its present authority, the question of the
extent to which people are being or may be deceived in the market-
place due to the use of that word or warranty, both at the point of
sale and in the advertising. I think they have recognized that this
is one of their functions in having come out years ago with their
guides with respect to the advertising of warranties. But I note that
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they never have come out with a guide as to the warranties or the
guaranties themselves.
Mr. SUTCLIFFE. If they were to do so and were to require certain

things to be in the guarantee, to use that word, would this require,
in order to police the marketplace, the preregistration and preclear-
ance of every guarantee that a manufacturer wanted to give?
Mr. LYNN. Oh, no, I don't think so. We have many other laws and

we have many other guides that have been issued where the enforcement
has been largely by way of industry seeing them and abiding by them.
I think the FTC would say that in large measure, in total volume of
goods, their guides have had quite an effect in the marketplace.
Mr. SUTCLIFFE. One last point. You suggest that warranty problems

be left to the FTC whose staff has the expertise and resources to make
the requisite findings as to a particular market situation. This commit-
tee was under the impression that a great many decisions that would
have to be based on market situations had been left to the FTC in
S. 3074. For example, the definition of "within a reasonable time,"
what constitutes repair, replacement and a host of other things. The
committee does recognize the important position of the Federal Trade
Commission. This is why it is curious that you say in the last page
of your testimony "We note that under the commercial law of every
State, the parties to a sales contract have the freedom to negate the
existence of implied warranties for the purpose of allocating economic
risk. We think that the economic and public policies underlying this
universal legal rule are entirely sound and should not be repudiated."
That is your statement. Of course, S. 3074 does repudiate this rule if
such negation comes in a guarantee or warranty.

It is interesting to note that the provision of S. 3074 corresponds
to the Federal Trade Commission recommendation, the Commission
you rely upon in the Appliance Task Force Report and was reaffirmed
here today by Chairman Weinberg. The FTC whose judgment you
have relied upon in one paragraph has recommended that which you
in the next paragraph oppose. Do you have any comment on that?
Mr. LYNN. Would you please, if you will, repeat the task force rec-

ommendation of the FTC so we have that before us?
Mr. SUTCLIFFE. Yes, I will.
It appears on page 3 of the task force report and it says:
To these ends I recommend the following:
(A) (2) recognize that the purchaser of their products is entitled to receive a

product which is reasonably suited for the purposes for which it is intended
and which will conform to any representations by the maker with respect to
its fitness for particular purposes. This requires that the implied warranties of
merchantability and fitness not be disclaimed.

Mr. LYNN. As I heard you read it and as I look at it before me,
it talks about conforming to the representations made by the maker.
Now, the question comes up as to whether the representation is incon-
sistent with the disclaimer.
Let me before finishing my answer to the question make one other

point in this connection. One of the problems with the implied war-
ranty of fitness from the manufacturer's standpoint, at least in the days
when I was practicing, was that it was indefinite as to time. There is a
statute of limitations provision with respect to it, but they vary from
State to State, and one of the reasons for the disclaimer was simply to
disclaim it from a time standpoint.
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The manufacturer of a dishwasher was saying, of course, it was fit to
wash dishes. That is not the reason why the disclaimer was there. The
disclaimer was there so as to get a time period into it, and also, frankly,
there were other times it was disclaimed I do think perhaps out of
excess of caution on the part of some.
To the extent that the former Chairman of the FTC was saying that

he thinks that implied warranties of merchantability and fitness should
not be disclaimed if they are inconsistent with the representations made
with respect to fitness, certainly. On the other hand, as to whether or
not if it is made perfectly clear to the customer in a nondeceptive way
that he is not getting any, the manufacturer should be allowed to do
that, I say he should. There aren't going to be many manufacturers who
are going to rely on that disclaimer as to something that goes wrong
the moment the product is bought. In other words, if a warranty says,
"I will make all repairs or replacements—"
Mr. SUTCLIFFE. The point is: Without that disclaimer the law and

the legal rights would be determined on the basis of the Uniform Com-
mercial Code and its warranties of merchantability and fitness for a
particular purpose. With that disclaimer in there you are suggesting
that the rights of the buyer are limited, whether it be by time or any
other way, no matter how the manufacturer decides to use that dis-
claimer.
I think without quarreling with you, the language that the Federal

Trade Commission used is quite clear when it says "This requires that
the implied warranties of merchantability and fitness not be dis-
claimed." They do not predicate that upon any other determination.
When the question was posed of Chairman Weinberger today, it
seemed that he was in agreement with that.
Mr. LYNN. I didn't quite understand Chairman Weinberger that

way, but I would want to look at his testimony again before I said one
way or the other.
As far as my own personal view is concerned, the point I was making

in my prepared remarks was that the people doing the revision of the
code in connection with the Uniform Commercial Code saw two
things: One, the desirability of retaining the right to disclaim the
implied warranty of merchantability and fitness; and two, that when
it came to consumers the way that you did that had to be pretty darn
strong.
I think what I am saying is that the key to this whole problem is

making the purchaser know what he is getting in this regard. It is
kind of a peculiar paradox that the Uniform Commercial Code re-
visers decided that you had to use the word "merchantability" in order
to get rid of the implied warranty of fitness. I must admit that is not
the best word in my judgment for advising the consumer as to some-
thing with regard to fitness. It may well be that in examining this
kind of a problem of deception the FTC would want to give a hard
look to whether just using the word "merchantability" is enough from
the standpoint of letting the consumer actually know he is getting
no warranty of fitness for any period of time.
Mr. SUTCLIFFE. That is all.
Senator Moss. Thank you, Mr. Lynn. This has been a very interest-

ing colloquy that adds to your fine testimony. I was saying earlier
that we are going to have further hearings, and you, too, will be
invited back when the task force reports have been prepared and when
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the Federal Trade Commission is prepared to come in and testify in
full. I appreciate your contribution to the record. You have raised a
lot of points that we are going to have to consider as we struggle with
the language in this bill. I appreciate it very much. I appreciate having
your associates here.
Mr. LYNN. I thank you, Mr. Chairman.
Senator Moss. We have one final witness and we will finally get to

the private sector. We have had only Government people talking about
this so far.
Mr. Wallace Breuner, who is the chairman of the National Home

Furnishings Association, Committee on Warranties and Guarantees,
and a member of the National Home Furnishings Association's board
of directors is here to testify.
We are very pleased to have you, Mr. Breuner. Will you introduce

your associates, please.

STATEMENT OF WALLACE E. BREUNER, JR., CHAIRMAN OF THE
NATIONAL HOME FURNISHINGS ASSOCIATION COMMITTEE ON
WARRANTIES AND GUARANTEES AND MEMBER OF THE NA-
TIONAL HOME FURNISHINGS ASSOCIATION'S BOARD OF DIREC-
TORS, WASHINGTON, D.C.; ACCOMPANIED BY SPENCER A.
JOHNSON, VICE PRESIDENT, GOVERNMENT RELATIONS; AND
RICHARD I. HERSH, ASSISTANT DIRECTOR, DIVISION OF GOV-
ERNMENT RELATIONS

Mr. BREITNER.. Yes. I am accompanied by Spencer A. Johnson, vice
president of Government Relations and Richard I Hersh, assistant
director for Government Relations for the National Home Furnish-
ings Association. I am Wallace E. Breuner, Jr., of the John Breuner
Co., which operates 10 furniture stores in central California.
I am a director of the National Home Furnishings Association, for-

merly known as the National Retail Furniture Association, and I am
chairman of NFHA's Warranties and Guarantees Committee.
The National Home Furnishings Association is an organization of

over 9,000 of the Nation's home furnishings retailers. As a member of
the retail community, NHFA takes an active position on legislation
and Government activity which affects the home furnishings industry.
NHFA is not new to the guarantee field. NHFA thoroughly studied

the Report of the President's Task Force on Warranties in the Ap-
pliance Industry. Although the task force report deals only with the
guarantees in the appliance industry, many of the problems encoun-
tered are adaptable to all retailing. Guarantees are more than an
appliance problem. Any guarantee legislation established for appli-
ances is likely to be broadened eventually to include a wide range of
consumer products.
We agree that for a guarantee to have any meaning as a sales tool

and as a consumer benefit, there must be an absolute minimum amount
of disclaimers exemptions, and so-called "uneconomic" promises. A
guaraantee which offers free replacement of a 25-cent part when the
labor charge is $10 is certainly not a true guarantee.
The National Home Furnishings Association supports the concept

of full disclosure to the customer of the terms and conditions of any
guarantee offered. However, legislation requiring mandatory guaran-
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tees should not be enacted by Congress. NHFA also supports the con-
cept of voluntary guarantees. The manufacturer or the vendor should
be left free to decide voluntarily whether or not a guarantee should
be offered on his product. Mandatory guarantees would take an im-
portant choice away from the consumer: the choice of whether or not
to purchase a less expensive item with no guarantee or to purchase
the same item for a higher price but with a guarantee. Restrictive leg-
islation could eliminate such things as reduced price "as is" sales of
merchandise with no written guarantee. Many consumers prefer to
buy discount and forego the fringe services.
If guarantees are voluntary, the retailer would also be better able to

deal with competition. The right to adjust guarantees to deal with
competition or to give no written guarantee at all is an important
principle that should be maintained.
I'm not at all sure that this proposed product reliability legisla-

tion will cure customer problems on 2-year-old dishwashers, Cadillac
vibrations, and color television tube repairs.
American technical know-how has steadily increased product qual-

ity and reliability, spurred constantly by competition in the market-
place, cars run 50,000 miles now without much more than new spark
plugs—color television picture tubes are used for 2 or 3 and more years
and getting better all the time. The American consumer is not getting
gypped in any stretch of the imagination. As store manager, I an-
swer more customer phone calls for color TV problems than all other
problems put together because color television is by far the most com-
plicated home appliance ever sold. A proficient TV technician has to
have all the training of a doctor to solve color TV problems.
I really believe the marketplace weeds out bad products and bad

service, and I know I can speak for the 9,000 other home furnishings
retailers I represent.
The National Home Furnishings Association has closely followed

the rise of consumerism in the last few years. Although consumerism
has changed many practices in the retail industry, it certainly has not
had a detrimental effect on the responsible retailer. To the retailer who
has always held the concept of customer satisfaction as his goal, con-
sumerism has not been a deterrent to business, but rather an aid. The
consumer must be satisfied. Many of NHFA's members are from small
towns and cities throughout the Nation. Without the concept of cus-
tomer satisfaction, the small businessman would not be able to remain
in business.
NHFA feels the best method to retain this close relationship be-

tween the consumer and the retailer is through voluntary industry
action. The consumer would realize that any promises offered are so
offered because of the guarantor's ability to live up to his own prom-
ises of performance rather than because of some arbitrary decision by
groups outside the industry.
At the present time, there are voluntary industry programs at-

tempting to change the face of the guarantee. Nearly every consumer-
related industry has worked to simplify the wording of its warranties
and guaranties. Retailing, as a group, made a high positive statement
to the President's Task Force on Warranties in the Appliance Indus-
try with proposals for industries other than appliances. Action has
been taken, and there is a substantial question as to whether legisla-
tion is required.



53

In his consumer message, President Nixon called for the task forceto reconvene and make a final report. In the original study, the taskforce indicated that it would review the problem at the conclusion of1 year and determine whether industry action had progressed suffi-
ciently to make legislation unnecessary. On the other hand, if the
industry had been unresponsive to the problems turned up in the
report, legislation—specific and definite—would be recommended. The
National Home Furnishings Association firmly believes that the task
force recommendations should be viewed carefully by the committee
before deciding whether legislation is indeed the answer to the problem.
However, if it appears that legislation is the only means by which

the problems of guaranties can be resolved and made truly meaningful,
legislation along the lines of the Magnuson-Moss bill appears to be a
realistic approach. While allowing the industry the opportunity to
make a decision as to whether or not to offer a guarantee, the bill deals
with only certain products which have been of major problem to the
consumer. A bill such as S. 3074 would allow competition within the
marketplace without resulting in anticompetitive problems through-
out the retail industry.
There are aspects of the current legislation which the National Home

Furnishings Association would like clarified or strengthened in the
bill. We would like to identify them individually.

1. All guaranties should be voluntary. Although we have covered
this aspect of the legislation previously in our testimony, NHFA feels
that this is the key aspect of any legislative proposal. Without the
guarantor being able to determine whether or not he wishes to offer
a guarantee, serious problems are created both for the consumer and
for the guarantor. The guarantor, be it the manufacturers or the
retailer, no longer has the opportunity to make the kind of decisions
which are currently available to her. The consumer must never be
denied the opportunity to decide for herself if she wishes to pay the
additional amount often added to the cost of a guaranteed product.

2. Legal remedies, which the bill required be listed, should be made
available to the purchaser either after the sale or included with the,
presale material. If a proper explanation of the guarantee, mainte-
nance procedures, and other aspects of the sale are explained to the
purchaser, additional materials dealing with the penalties under the
pending legislation could be provided to the customer either through
an enclosure with the product or on a sheet of additional information
handed to the customer after the sale. There is always the possibility
of a salesman forgetting to inform the customer of her legal remedies.
If the retailer has the option of either informing the customer before
sale, or after sale through information included with the product, the
consumer would be assured of complete, accurate information.

3. Complete refund of purchase price should be a total defense
against the unreasonable customer. In the case that it becomes impos-
sible to satisfy a customer, either through repair or replacement of a,
product, it should be the prerogative of the retailer or the manufac-
turer to refund the customer's purchase price. The refund could be
either a total refund or a refund on a pro-rata basis if it is explained
in the guarantee or in other written material provided to the customer.

4. Service contract section should be clarified. In order to properly
serve the consumer, the problem of service contracts must be made more
explicit. The service contract is a major consumer aid and should not
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be taken away from the consumer. NHFA agrees that the consumer
should be told at the time of the sale of the availability of a service
contract2 but this should not prohibit the retailer from later selling
the service contract. This is important in order to properly serve the
consumer who moves from one area to another. She should be afforded
the privilige of purchasing a service contract from a retailer who did
not originally offer the contract.
NHFA suggests that the availability and cost of the service contract

be disclosed at the time of the original sale. Service contracts are very
important to TV customers since service can be so expensive. The sale
of service constracts should not be denied to any customer whether sold
by the original retailer or by another retailer or service establishment.
At all times, third parties should be permitted to sell service contracts.

5. Retailers should not be a legally responsible arm or agent of a
manufacturer-guarantor. Legal responsibility within the realm of the
bill should be clarified to indicate more firmly that only the actual
guarantor is legally responsible for performance under the terms of
the guarantee.

6. General offers of satisfaction should be permitted. Many retailers
throughout the Nation use terminology similar to "satisfaction as-
sured,' "satisfaction guaranteed," or we guarantee you will be satis-
fied when you purchase at our store." Such general offers should not
be prohibited. Many of these statement have become the trademark of
the store and to remove the opportunity to use such longtime state-
ments would pose a serious disadvantage to the retailers. In many
instances retailers, for the sake of customer good will, go far beyond
any manufacturer guarantees making good their promises of satisfac-
tion. This is, of course, a great benefit to the consumer.
The famous return policy of Rich's in Atlanta is the best example of

liberal service policies building a successful business. Legislation could
never accomplish this result. Only pressure within the marketplace.

7. Goods in commerce at the time the bill is passed should be
exempted from coverage. In the home furnishings industry, it is often
difficult for the home furnishings retailer to "turn over" his merchan-
dise in 6 months, a year, or even longer. With this in mind, goods that
are in stock, in delivery, or already manufactured should be exempted
from coverage. Only products manufactured after the effective date of
the bill should be covered.

8. "Reasonable" time guarantees should be determined by individual
guarantors. In the proposed legislation the term reasonable is used
to determine appropriate guarantee periods. The Federal Trade Com-
mission is given the responsibility of writing appropriate trade prac-
tice rules for compliance with the law and it would seem inappropri-
ate for the Commission to determine how long a product should last.
The guarantors themselves should be given the opportunity to offer
a guarantee of any "reasonable" duration.
In summary, the National Home Furnishings Association supports

the concept of full disclosure of the terms and conditions of whatever
guarantee is offered. If, after the committee reviews the President's
Task Force Report on Warranties in the appliance industry, legisla-
tion is deemed necessary, we suggest that such legislation drawn along
the lines of the Magnuson-Moss bill presently before this committee
be amended to include the changes and clarifications discussed in our
testimony.
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Whatever is eventually done in the field of guarantees, it is impor-
tant that certain basic principles be maintained. The guarantor, be he
manufacturer or retailer, should continue to retain the right to volun-
tarily decide whether to offer a guaranty and to determine the scope
and duration of his guarantee. The consumer must retain the right
to make decisions as to whether she wishes to purchase a product
with a guarantee or without a guarantee. The guarantee has become
a major sales tool and a major aid for the consumer. To legislate the
guarantee out of existence through too stringent requirements, or to
require guarantees for all products, would not be in the best interests
of either the guarantor or the consumer.
Thank you for inviting us to appear.
Senator Moss. Thank you, Mr. Breuner. That was a very fine state-

ment.
I am pleased to know that you feel that the approach in the Magnu-

son-Moss bill is realistic, and if legislation in this field is required,
that it represents a reasonable approach to the problem.
I appreciate the constructive suggestions that you made in your

testimony, of things that you wanted to make sure were appropriately
covered in any legislation that would become law.
I wonder, would you characterize the wording of S. 3074 as making

guarantees compulsory? I gathered from your remarks you didn't
think they were compulsory.
Mr. BREUNER. We disagree with that terminology. We discussed it.
Senator Moss. But don't you think the language makes it quite clear

that no guarantee or warranty is required, but simply if one is given
it has certain standard meanings? Isn't that—
Mr. BREUNER. We considered it voluntary.
Senator Moss. To what extent do the products that members of your

association sell fall within the scope of this bill?
Mr. BREUNER. Quite substantial. In my own store, the television de-

partment is the largest single department in my store. Now, not all
retailers carry television, because there are a lot of problems involved
with it. But television and appliances, stereo, electronics, are a very
large part of furniture retailing, and those are areas that are in this.
Senator Moss. Has your association already taken some voluntary

steps in this warranty situation?
Mr. BREUNER. Yes; we have had meetings with manufacturers and

we have done survey work. Maybe I would ask Mr. Spencer Johnson to
elaborate on that. He is more familiar.
Senator Moss. Could you tell us, briefly, Mr. Johnson?
Mr. JOHNSON. Yes, sir. The association has developed for its mem-

bers a report on warranties and guarantees as they are used in the re-
tail home furnishings industry. The report, which has been supplied
to your committee, identifies the three basic types of warranties used
in the industry—the general warranty, the specific warranty, and the
defensive warranty—and identifies for stores how they might go about
developing "in-store" warranties of their own which would be war-
ranties given in addition to manufacturers' warranties and, in most
cases, go beyond what the manufacturer warranties to customers that
buy their products.

Senator Moss. Thank you. Without objection, we will include that
document as part of the record, so that the record will be clear as to
what we're talking about.
(The document follows:)
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THE SQUEEZE FOR VOLUNTARY ACTION
TO REFINE THE INDUSTRY'S WARRANTIES
Truth in Warranty legislation may be just around

the corner if the home furnishings industry further
delays taking some positive steps in devising its own
set of warranties that clear up the incongruities now
existing. It is strongly apparent that both segments of
the industry — manufacturers and retailers — must
now take a full look at their responsibilities to the
consumer and get ready to either revise their present
policies or to accept the impending legislation. Be-
cause of the urgency of the issue, the Washington of-
fice of National Retail Furniture Assn. has prepared
this Special Report to alert nzembers of the industry.

Today's consumer is interested not only in the prod-
uct but in its durability, quality and repairability. No
one expects a product to last indefinitely, but the life
expectancy of a product is often the crucial test
under which the item is purchased.
There was a time when the consumer was pleased

to have a 30-day warranty on his automobile, even
though the clock would definitely stop on the thirty-
first day after purchase. Those days, however, have
gone.
The warranty can be either a curse or a blessing

to the retailer. Good service and quality repairs often
can do far more for a retailer than any amount of ad-
vertising.
While no one can disagree with this, the challenge

arises in the implementation of these principles. It is
easy to say that a home furnishings retailer should
stand behind the merchandise he sells, but who stands
behind him? Is it the retailer's responsibility to back
up all products sold with unconditional warranties and
be simply left holding the bag?
No one is asking the retailer to give service beyond

that which is economically possible, but the problems
of the consumer have been brought to the forefront
by Ralph Nader, his "Raiders" and members of Con-
gress.
The "White House Report of the Task Force on

Appliance Warranties and Service" served notice that
legislation is just over the horizon unless something
is voluntarily done. The January, 1969, report ,gave
manufacturers and retailers one year to make sub-
stantial progress" toward implementation of some of
the recommendations in the report. That year is not

even half over and federal legislation has been intro-
duced with more to follow.

Warranties, however, do not have to be viewed as
a necessary evil. Utilized properly, with a firm under-
standing of the store's individual business and cus-
tomers, the warranty can be an effective sales tool.
Federal legislation might spell out the general form of
the service warranty with minor changes by retailers.

Industry-wide voluntary action to revise its own
programs and adapt its own warranty policies could
eliminate the need for legislation. While universal ac-
ceptance of one warranty is in opposition to the anti-
trust laws, general recommendations regarding the
basis of a good warranty is legal and advisable.

THE WARRANTY: WHAT IS IT?

There is little question with the actual definition of
a warranty. (Ed. note — Because of general accep-
tance, the words "warranty" and "guaranty" are Used
interchangeably in this Special Report.) Problems arise
when the consumer challenges the "extent" of the
warranty.
The statement of a warranty is the consumer's only

protection as to what degree the manufacturer or re-
tailer will stand behind the product purchased. The
Federal Trade Commission struggled with the prob-
lem of "extent" in its 1960 guidelines and in the ma-
terial contained in the White House report of last
January.

If it were possible to devise the perfect warranty,
it might simply include the name of the product
guaranteed and the length of the warranty in a short
sentence, This, however, is often an impossibility. Be-
cause different types of materials perform according
to where and how they are used, a uniform warranty
is not always feasible.

Automobile manufacturers at the present time are
trying to devise a warranty that will protect them and
the consumer without the use of unnecessary disclaim-
ers on the basis that consumers feel if one part on an
automobile is warrantied for five years, the entire car
should also be warrantied for that period. In the same
light, those in the furniture industry obviously would
be bard-pressed to warranty for the same period of
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time a product which is in daily use and one which is
used occasionally.
To put the problems of warranties in perspective,

National Retail Furniture Assn. recently conducted a
nationwide survey among member stores. According
to approximately 100 replies, NRFA's study indicates
that less than 27 percent of the retailers give any kind
of warranty on fabric, while all respondents
give either their own or a factory warranty on bedding.
This disparity is simple to explain in that virtually

no furniture manufacturers reimburse retailers for
problems with fabric. However, most bedding manu-
facturers warrantee their products even including
mattress covers. It stands to reason that it is difficult
for the retailer to offer the same warranty on uphol-
stery fabrics as he does on mattresses.
The current FTC guidelines state that the nature

and extent of the warranty, the manner in which the
warrantor will perform and the identity of the war-
rantor — whether the manufacturer or the retailer —
must be spelled out. These guidelines, however, are
not sufficient according to the White House Report.
The nature of a warranty must be more carefully de-
tailed for both the consumer and the retailer.
NRFA's policy calls for full disclosure to the con-

sumer in conjunction with these basic elements of a
warranty:

1. It should clearly set forth:
1.1 The name and address of the warrantor(s).
1.2 To whom the warranty is extended.
1.3 The product or parts thereof covered.
1.4 The specific time for which the product or

parts thereof are covered.
1.5 In case of a claim under the warranty-

1.5.1 Exactly what the warrantor will do and
at whose expense.

1.5.2 Exactly what the owner must do and at
whose expense.

2. All language should be clear, concise, simple and
avoid legalese."

3. All exceptions or exclusions should be fully and
clearly stated, with the same prominence as the
affirmative statements.

4. The printing should be clear, well spaced and
easy, to read rapidly. "Small print" items should

• be avoided.
5. Any heading or title should be fully descriptive

and accurate. (Headings such as "TEN YEAR
WARRANTY" should be avoided if any coverage
under the warranty is for a shorter period.)

The principles outlined in NRFA's policy fulfill the
basic elements of a product warranty as set forth by
both the FTC and the White House Report. The dif-
ficulty arises when they have to be applied to a speci-
fic geographic area and a specific store. NRFA has‘.
determined that it would violate the anti-trust laws
for member stores to adopt an industry-wide warranty
which might tend to eliminate competition.

RETAIL WARRANTIES CURRENTLY IN USE

In the survey of NRFA members, many respondents
said they had no written or otherwise stated war-

ranty. In each of these cases, the retailer explained
either Isis own peculiar circumstances, or his general
policy, as explained to his sales people. The accom-
panying chart indicates how a sampling of NRFA
members deal with the major purchases made in
their stores.

NRFA WARRANTY SURVEY

One Year
Bedding 24%
Case Goods'

Construction 68% 14% 18%
Finish 76% 7% 18%

Upholstered Furniture
Frame 70% 16% 14%
Fabric* 27%

Sleep Sofa and
Recliners 68% 12% 12% 8%

*73% of the responding stores give no warranty for fabric
under any circumstances. Most of the retailers further ex-
plained that they get no response from factories on ser-
vice requests for fabric so they are unable to warrantee the
material on furniture.

3-5
Years Indefinite Factory
5% 5% 66%

In line with the survey taken, it is interesting to note
that over one-third of the responding retailers have
no warranty at all; other than what circumstances dic-
tate. In these cases, as well its with those retailers
giving a warranty, the usual determining factor is
that of "normal wear." The primary aim most state,
is making further sales to each customer and offer-
ing the best possible service, whether or not there is
a stated or implied warranty. .

Retailers issuing written warranties with their mer-
chandise, for the most part, indicate two reasons for
doing so: 1) this 'gains the customer's confidence and
promotes trust in the store; 2) this protects the store
against customers' unreasonable demands.

IS THERE REALLY A PROBLEM?

According to a recent survey conducted by the Bet-
ter Business Bureau of Metropolitan New York, furni-
ture ranks second to .home improvement and mainte-
nance in the top 10 requests for service. Home ap-
pliances rate third.
Over 25 per cent of the complaints received con-

cerned non-delivery of goods. Other major complaints
received by BBB were: unsatisfactory workmanship
or installation; defective or damaged merchandise;
misleading advertising; contract not as verbally stated;
promised adjustments never fulfilled.
Beginning with Ralph Nader, the consumer has

had a spokesman willing to buck the business commu-
nity. Whether or not there will be a Department of
Consumer Affairs is, at present, an academic subject.
However, the fact remains that the consumer is de-
manding, and is able to demand, far more than ever
before. This is not to say that the retail community
has not done its job.
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The responses received by NRFA. indicate that re-
tailers throughout the country arc interested in im-
proving their current warranties as well as improving
their relationships with consumers.

In the mass of information that is written concern-
ing merchandise, the retailer is often put in the role
of the "man in the middle." It is his responsibility to
take care of the consumer and at the same time main-
tain good relationships with the manufacturers.

Responses like the following from retailers around
the country indicate that they need warranties as much
as the consumer:
"After a 90-day period, we had to repossess a studio
couch that could have been in most homes for 50
years and not have looked as worn."
"We interpret our warranty very liberally and use it
primarily to protect ourselves against customers' un-
reasonable demands. We are constantly plagued with
factory defects which seem to be on the increase and
find that we are frequently caught between the con-
sumer . . . and merchandise produced too rapidly on
an assembly line."
"We are concerned with . . . obviously defective mer-
chandise that never should have been shipped. Cor-
rective measures, which are expensive, can only be
reflected in factory costs of operation and are cer-
tainty one of the prime factors in the spiraling prices
throughout the industry."
"Many times we are imposed upon, but we will lean
over backwards to adjust complaints in order to keep
a good image with the customer."
"There are many instances. . . to make our customers
'happy,' we sometimes do things that really are not
justified."
"We would very much appreciate hearing about (other
warranties) . . . partly in fairness to our customers
and partly because people today expect furniture to
last a lifetime with daily use, yet think nothing of trad-
ing $3,000 to $5,000 cars every two or three years."
The retailer cannot, logically, be expected to war-

rantee something that the manufacturer does not value
enough to warrantee himself. Complaints of poor-
quality merchandise being received from the factory
and a lack of any fabric warranties make many items
difficult to sell. The merchant, however, is locked in"
and must sell the product no matter what backing the
factory provides.
The White House Report warns that the warranty

must properly indicate the length of warranty and
backing for such warranty. It is the responsibility of
the retailer, on the other hand, to spell out to the
public its stand on the same issues. The warranty
should be prominently displayed and explained to
the buyer. In this manner, the 'customer not only has
an Understanding of coverage under the auspices of
the warranty, but also what it does not cover. Re,
tailers who depend on word-of-mouth, or their "good
service record" to carry their store policies are in dan-
ger of a misunderstanding on the part of the con-
sumer. This is the esscnce of the proposed legislation:
Get something down in writing to establish UNIFORM
policies for all consumers no matter what they pur-
chase.

Legislation is the implied threat of the January
White House Report. The Report deals exclusively
with the household appliance industry, but many of
the recommendations made refer not only to the ap-
pliance industry, but to the entire retail community.

THE WHITE HOUSE AND THE CONSUMER

In February, 1968, President Johnson established the
Task Force on Appliance Warranties and Service to
detemiine if federal legislation is tieeded to:
encourage improvement in services and repairs;
establish standards for the warranty;
let the consumer know how long a product should

last.
The final report was released over the signatures

of the Secretary of Commerce, the Secretary of Labor,
the Special Assistant to the President for Consumer
Affairs and the FTC.

FOUR GOALS SET BY THE TASK FORCE:
• Recommendations requiring voluntary ac-

tion by industry should be discussed with
industry members and trade associations by
the Task Force with the view of encourag-
ing prompt and favorable action.

• Results of the Task Force's study of the
problems associated with service, repair,
and warranty of major appliances should be
made public in all available media.

• Because of the complexity of the problems,
officials designated by the President or their
representatives should meet with the in-
dustry regularly to review progress and, if
necessary, emphasize the problems that are
the most difficult to resolve.

• At the end of one year, if it appears that
substantial progress is not being made to-
ward the implementation of these recom-
mendations and the solution of the problems
raised, members of the Task Force should
consider the nature and scope of legislation
necessary to achieve the desired results.

For its part, the FTC's main recommendation deals
with the clarity of warranties to allay any possibility
of misunderstanding. The commission proposes that
manufacturers remove unnecessary disclaimers front
their warranties and not attempt to pass on to the
consumer or the retailer any part of the financial cost
of replacement or repair.
FTC recommends that the retailer institute his own

warranty in order to protect himself. The retailer
should carefully inform the consumer at the time of
sale of any special provisions of the warranty, ac-
cording to FTC and, further should inform the cus-
tomer of any obligations that must be met and exact-
ly what the service shall include. The consumer should
also be given explicit instructions on the maintenance,
care and operation of any article purchased, advises
FTC.
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The Commission recognizes that it is increasingly
difficult to pay servicemen wages that are compatible
with union organized industry. In NRFA's survey, it
is noted that many retailers would like to extend more
service than they are giving if they were able to attract
more servicemen.
Although the White House Report deals with the

household appliance industry rather than the general
retair.lIndustry, the recommendations made apply to

Trarranty grantors, and the imposed threat Of
federal legislation will fall not only on the -appliance
industry, but on all consumer fields.

LEGISLATION: HOW BROAD?

Legislation no longer may be viewed as a long-range
possibility. The White House Report theoretically
gave the retail industry one year to clean its own
house but consumer pressure has led members of
Congress to believe that the matter is more urgent
than the report indicates. At this time, Senator Frank
Moss (D-Utah) has announced that he will introduce
a consumer protection bill this summer with hearings
already scheduled for fall,
In the House, warranty legislation has already been

introduced by Congressman John E. Moss (D.-Calif.)
and James G. O'Hara (D.-Mich.). The comprehensive
"Truth in Warranty" bill requires manufacturers to
Jr** or replace faulty merchandise at no cost to the
buyer. The legislation provides that manufacturers
must unconditionally warrantee that merchandise is
defect-free and suit-able for use when delivered.

LEGISLATION ON WARRANTIES
DEALING WITH CONSUMERS

WILL COVER FOUR BASIC ISSUES:
• Requirements for proper warranty dis-

closure in advertisements and in warrantieS
themselves;

• A requirement that warranties be supported
by adequate servicing capabilities;

• Elimination of disclaimers of implied war-
• ranties within the body of the actual war-

ranty;
• A requirement that disputes with consumert

be subject to prompt settlement through
arbitration or small claims court procedures.

Other provisions require that warranties must be
for a minimum of one year, and service areas must
be conveniently established by the manufacturer to
provide free repair service to the consumer.
Two positions may be taken by retailers: act now

to effect changes in the present FTC guidelines
through recommendations and voluntary improve-
ments in warranties; or sit back and wait for the un-
certainty of federal legislation.

Pressure by consumer groups throughout the coun-
try is too strong to ignore, and the Congress must

answer this group or face the possibility of severe
losses in the 1970 elections. Federal legislation could
be more binding and all-encompassing than regula-
tory changes. Legislation might even include the estab-
lishment of a minimum warranty length.
At the present time, it appears that revision of regu-

latory agency guides would be preferable to federal
legislation. In brder to avoid legislation, retailers and
manufacturers must take prompt action.

If retail grouys are able to present positive proposals
implemented by industry action indicating success
in the field of warranty changes, further government
action would be useless. This is the suggestion of the
White House Report, and lack of industry action, up
to this time, is the cause of the pressure for legisla-
tion.

REVISE OR LEGISLATE?

"In my store, we have no written warranty. We
have an implied warranty which is transmitted to the
customers through our salespeople and we have very
little trouble with any of our products. Besides, how
would I know if my written warranty were fulfilling
all the requirements of the FTC and the proposed
legislation. What if it were unacceptable to the FTC?"
Inasmuch as a single industry-wide warranty is il-

legal, personal judgment must be the key to a good
warranty. There are, however, certain policies which,
if followed, would provide a positive warranty plan.
If your warranty responds affirmatively to the fol-
lowing questions, there is little doubt that the war-
ranty would satisfy the consumer and the FTC:

DOES YOUR WARRANTY PASS THIS TEST?
1 — Is the guarantor named?
2 — Does the guarantee say what and how prod-

ucts or parts are covered and for how long?
3 — Does it tell the consumer what he must do?
4 — Is warranty prominently displayed at point-of-

sale?
5 — Do statements of your warranty match (certi-

ficates, advertised version, point-of-sale ver-
sion)?

6 — Is the guarantee as simple, clear and short as
possible?

7 — Is type size easy to read?
8 — Is It directed to most consumers rather than a

few?
9 — is it worded to protect the consumer, not the

guarantor?
10 — Have all unnecessary disclaimer* and those

which FTC will consider unfair been elim-
inated?

11 — Is it honest and straightforward?
12 — If you were the consumer, would you like this

warranty?

The final question may be the most valid test for a
warranty. Everyone is a consumer. We all complain
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about service received on automobiles, washing ma-
chines, permanent press shirts, watches and any num-
ber of other products. Treatment you receive when
you have a complaint serves as a good guide to proce-
dures for treatment of your customers.

WHAT NOT TO DO

In writing a warranty, the initial problems to al-
leviate are the "don'ts as established by the FTC.
There are certain phrases, statements, and vaguaries
which should be avoided. If at all possible, terms such
as "10-year warranty" and "unconditional" should be
avoided if the warranty on any part of the merchandise
is for a shorter period of time.
On "pro rata" warranties, the statement should

clearly disclose the basis upon which the material will
be prorated, and the manner in which the guarantor
will perform. As an example, if a mattress is purchased
for $80 when the list price on the mattress is $100
with a 10 year pro rata warranty, how much should
the consumer pay if a structural defect occurs after
5 years?

If the list price of the bedding is used as the basis,
the consumer would pay approximately $50. If, how-
ever, the selling price of the mattress is used, the cus-
tomer would only pay $40. In a warranty of this type,
it must be clearly indicated upon which price the
pro rata warranty is made. Terms such as "Satisfaction
or your money back," "satisfaction guaranteed," and
"10-day free home trial" should be completely avoided
unless the statement is absolutely true.
What is "satisfaction" and to whose satisfaction?

These statements indicate the retailer will give a
FULL refund of money upon request of the consumer.
"Lifetime warranty" is another term which is diffi-

cult to defend. If someone owns a dining room suite
for 25 years, is this a lifetime? In the case of such
warranties, the exact time must be clearly expressed.
"Guaranteed lowest prices in the city" is still another

statement which could cause you to refund money
if, indeed, your prices are not the lowest.
The above statements may be used, but with modi-

fication and with full disclosure of any exclusions in
the implied warranty. In light of the problems with
these all-encompassing statements, they are better
avoided than used incorrectly.

THREE BASIC WARRANTY TYPES

A warranty must completely, explicitly and simply
describe what you will do for your customer when,
and if, a defect occurs in the purchased goods.

Warranties may be divided into three main cate-
gories:
Defensive warranties which protect the retailer

more than the consumer;
Open end warranties which leave up to the dis-

cretion of the store how much service to give;
The specific warranty which explains exactly what

the store will and will not do in a given situation.

The defensive warranty is usually short, to the
point, and even abrupt in its delineation of policy.
There can be little doubt in the mind of the con-
sumer where the retailer stands with a warranty such
as this. The implication is that any defect appearing
after one year cannot have been in the merchandise
and is therefore not covered under any circumstances.

DEFENSIVE WARRANTY
We warranty that our merchandise is free from de-
fect of material and workmanship. Within one year,
we will repair or replace at our discretion any such
defect unless caused by customer damage or misuse.
All costs will be paid by us other than any trans-
portation costs. The warranty does not cover any
claim on the wear or color durability of fabric.

Any other warranty either implied or written is
superceded by this written statement.

Another possible defensive-type warranty might be
the simple statement: "--- will repair or replace
at our discretion any merchandise purchased at our
store for a period of six months." The customer can be
assured that for six months, or whatever period is de-
cided upon, the merchandise will be repaired or re-
placed should defects occur.
Although explicit, these warranties are strict and

definite, yet well within the current FTC guides.

". . . Guarantee certificate(s) are
all too frequently fog shrouded
halo(s) which effectively camouflage
a lengthy list of disclaimers
and limitations upon the seller's
obligations . . . ."

White House Report

In NRFA's survey of retail funiiture warranties,
there were several stores which had open-ended un-
written warranties. These stores indicated that they
"guarantee customer satisfaction under any circum-
stances." This is an all-inclusive warranty which. RS
stated, covers any eventuality.
A warranty of this type, however, leaves to the

option of the retailer what service will be given to
which customers. An old customer might receive bet-
ter service than a new buyer in the area. This type
of warranty also may lead to more repair work thao
ordinarily required.

OPEN ENDED WARRANTY
(Store) warranties customer satisfaction on all mer-
chandise purchased in our store for a period of  
year(s) with the exception of wear and fading of
fabrics.
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Most of the stores with he open ended type of
warranty indicate they would, not wish to put it into
writing as it would cause "unnecessary" problems.
The third type of warranty is the so-called specific

warranty (see example). This warranty, although care-
ful to stipulate what will be covered and what will
not be covered, is liberal enough so that it is not over-
ly defensive to the point where it ignores the con-
sumer.

SPECIFIC WARRANTY
1 — Defective merchandise caused by either faulty
workmanship or material will be repaired to cus-
tomer satisfaction at no cost to the customer for a
period of   year(s). We reserve the right to
remove merchandise from the home for repair if
necessary. Such removal. will be done at our cost
for the warranty period.
2 — If customer does not wish merchandise repaired
or is not satisfied with merchandise, it may be traded
in at the list price less a usage charge which shall
be   per cent per month. However, no ex-
changes will be made for bedding. Repair warranty
applies to bedding.
3 — If merchandise is unrestorable through no fault
of customer, exchange for like or similar merchan-
dise will be made.
4 — There is no stated warranty on fabric. However,
in the case of poor wear, fading or abnormal soil-
ing, compensation will be attempted through factory.
If nothing can be done, we will supply new fabric
for a period of   year(s) with the customer
paying for labor.
5 — In order for merchandise to be considered de-
livery damaged, it must be reported within  
days of receipt.
6 — We will repair any defect within the above
stated terms and above stated periods other than
on obviously-mistreated merchandise. In this situa-
tion, however, the customer's word shall be the
basis upon which mistreatment shall be defined.
7 — We shall not be influenced by extraneous mat-
ters on repair. Cash sales shall be repaired on the
some basis as credit sales.

FTC guideline revisions would probably require a
warranty of this type. The exclusions are kept to an
absolute minimum and the customer has a clear idea
of the service she may expect and for how long.
The "catch-all" terms are conspicuous by their ab-

sence and the burden or cost of repairs is ta.ken off
the retailer.

THE NEXT STEP?

NRFA, along with other retail associations, is now
working to improve the warranty situation without
the imposition of unpredictable federal legislation.
NRFA feels a change in the FTC Guidelines would
be better suited to meaningful consumer protection.

Industry established working guidelines would be

a benefit, not only to the consumer but also to the
retailer. If the retail industry is able to show the
Task Force. on Warranties that attempts are being
made to aid the consumer through clear and concise
warranties, the necessity of federal legislation will
be negated.

COMPOSITE SPECIFIC WARRANTY
BASED ON NRFA SURVEY

(numerical averages rounded out)
1 — Defective merchandise will be repaired or re-
placed (at our option) for a period based on the
following chart:
A — Bedding — manufacturer's warranty
B — Case Goods

Construction — 2 years
Finish — 1.3 years

C — Upholstered Furniture
Frame — 2 years
Fabric — 3 months

D — Sleep Sofas and Recliners — 2 years
2 — Customer's word is accepted in the case of
mistreated materials and repair is subject to table.
3 — Manufacturer's warranty (if any) takes prece-
dence over this written warranty unless it is for a
lesser period of time, in which case both will be In
effect.
4 — Merchandise not repairable in the home will
be moved to our repair shop at our expense.
5 — There will be no difference of treatment of
cash and installment credit customers,

It is obvious that action must be taken. If legis-
lation is the only means by which the consumer can
be helped, members of Congress already indicate
they are prepared to institute such legislation. With
the introduction of the Moss-OlIara Truth in War-
ranties bill, retailers have been effectively served
with a nbtice that legislation is no longer a threat,
but a reality.
Through its Government Affairs Committee on

Warranties and Guarantees headed by Wallace
Breuner Jr., John Breuner Co., Oakland, Calif., NRFA
has been working to aid both the retailer and the
consumer through more complete information on the
problems which beset the retail industry. To achieve
this goal, each furniture retailer must take a part
in clarifying his warranty through careful evaluation
of the proposals outlined in this report. NRFA be-
lieves this kind of approach not only fOrestalls legis-
lation, but offers a, better chance of aiding the con-
sumer than congressional action. Industry action can
be more specific in dealing with the problems which
affect individual customers.
The time to act is now, not after all alternatives

have been closed. Virginia Knauer, the President's
Special Assistant for Consumer Affairs, recently ad-
dressing a group of manufacturers and retailers said:
"Business must realize the consumer revolution is too
widespread to forget • . . and get away from old atti-
tudes." 0 ri

40-743 0-70-5
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Senator Moss. Mr. Breuner, in your closing remarks, you suggest
that the manufacturer or retailer continue to determine the scope and
duration of the guarantee. By scope, do you mean the aspects of the
product which are covered? You would not object to standardization
of duties imposed when a guarantee is given? Is that what you meant
by scope? Do you mean the aspect of the products which are covered?
Mr. BREUNER. Yes, length of time, primarily. I would say that is

the main area.
Senator Moss. Senator Hart, do you have a question?
Senator HART. Only to have your statement on the record, do you

have any feeling that legislation along the Magnuson-Moss Bill's lines
would give a large firm a competitive advantage over a smaller one?
Mr. BREUNER. No, I don't think that would be so, as long as it is a

voluntary action. We have small retailers that rely on statements like
"Satisfaction guaranteed," and they really beat out the big ones on the
basis of service to a large extent at times. And then there is the op-
posite case also, where a small retailer might want to cut corners and
out-merchandise the big one on the basis of price.
Yet, on the side of the larger ones, you have full service houses, and

then you have discounters. You know how big discounting is. It is an
established business, an established way of doing business, where the
corners are cut also, and less services are offered.
Senator Moss. You don't see any advantage one way or the other,

based on size?
Mr. BREUNER. I don't see any advantage one way or the other. In a

way, the small retailer may be helped by this.
Senator HART. Thank you very much.
Senator Moss. Thank you, Mr. Breuner, and gentlemen. We appre-

ciate your testimony. It has been very helpful to our subcommittee.
We are going to continue these hearings tomorrow and the next day,

and then we will have some full hearings in March, and as the testi-
mony develops, we may wish to call you and ask you if you want to add
to yours in any way.
I hope you would be free to do that if it would seem to appeal to you.
Mr. BREUNER. We will be available.
Senator Moss. This hearing, then, will be in recess until 9 :30 to-

morrow morning.
(Whereupon, at 1:40 p.m., the committee was adjourned, to recon-

vene at 9:30 a.m., Wednesday, January 21, 19700



CONSUMER PRODUCTS GUARANTY ACT

WEDNESDAY, JANUARY 21, 1970

U.S. SENATE,
CONSUMER SUBCOMMITTEE,

W ashing ton, D .0 .
The subcommittee met at 9:30 a.m., in room 5110, New Senate Office

Building, Hon. Frank E. Moss (chairman of the subcommittee)
presiding.
Present: Senator Moss.
Senator Moss. The subcommittee will come to order.
We continue our hearings today on S. 3074, the Consumer Products

Guaranty Act.
Yesterday we had some very interesting testimony and got our hear-

ing off to a good start. Today at the outset, I would like to reiterate
certain points that I made yesterday.

First, S. 3074 does not require the manufacturer or retailer to
guarantee any product.
Second, a seller may market his product without a guarantee, he

may sell it with a service contract, or he may sell it with a warranty
that does not relate to performance, or he can sell it with an express
guarantee related to performance.
Third, any consumer who wants full protection, that is, insurance

that his product will perform or will be quickly repaired, or replaced
without charge, can shop for the product sold with a performance
guarantee.
Fourth, because of S. 3074, any product sold with a performance

guarantee will offer significant protection to the consumer. If the prod-
uct malfunctions during the guarantee period, the maker of the guar-
antee, be he the manufacturer or the retailer, is obliged to stand be-
hind the product and repair it or replace it within a reasonable time
and without charge.
This bill does not impinge upon the freedom of the marketplace.

It defines the rules of the warranty game and creates a performance
guarantee which lets the consumer know that there is an insurance
policy with the product and that the claim service on that policy is
probably acceptable.
I thought it important to restate these thrusts of the bill, because

of some misunderstandings that began to creep through, I thought,
in the latter part of the testimony yesterday.
Our first witness this morning will be Mr. George P. Lamb, who

is the general counsel of the Association of Home Appliance Manu-
facturers.
Mr. Lamb, we are pleased to have you with us here this morning.

You have an associate. If you would introduce him when you begui,
we would appreciate it.

(63)
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STATEMENT OF GEORGE P. LAMB, GENERAL COUNSEL, ASSOCIA-
TION OF HOME APPLIANCE MANUFACTURERS; ACCOMPANIED
BY GUENTHER BAUMGART, PRESIDENT OF THE ASSOCIATION
OF HOME APPLIANCE MANUFACTURERS

Mr. LAMB. Mr. Chairman, I have with me Mr. Guenther Baumgart,
president of the Association of Home Appliance Manufacturers. I
brought him along in case there would be some technical question that
would be in his knowledge, that you might want answered.
Senator Moss. You are welcome, Mr. Baumgart. We are glad to

have you here.
Before you begin, I would like to make a rather general announce-

ment. Senator Pearson, who is the ranking minority Member, is ill
this morning and it may not be possible to have a member of the
minority party here at the hearing today. Because of that, I would
like to announce that should any questions occur that any of those
Senators would like to pose to the witnesses that they be sent in
writing, identifying from whom the question came, and I would ask
that the response be made in writing so it could be put in the record.
Mr. LAMB. We would be pleased to do that, Senator.
Senator Moss. Thank you. You may proceed, sir.
Mr. LAMB. I am George P. Lamb, general counsel of the Association

of Home Appliance Manufacturers. I have specialized in antitrust and
trade regulations for the past 35 years. I have been counsel to the
predecessor organization, the American Home Laundry Manufac-
turers Association, and have been intimately acquainted with the prob-
lems in the appliance industry.
Our present association grew out of the American Home Laundry

Association, the Consumer Products Division of the National Elec-
trical Manufacturers Association. It was organized some 3 years ago.
It represents about $7 billion worth of products.
There are included in those products washing machines, dryers,

ranges, refrigerators, and a whole host of portable appliances such as
toasters, electric knives, hair dryers, hair curlers and so on.
There are about 75 million portable appliances manufactured an-

nually; about 25 million heavy'appliances manufactured annually.
There are over 1 billion appliances in the 60 million American homes
throughout the United States.
The Association of Home Appliance Manufacturers has a keen

interest in the warranty and guarantee situation and has had this in-
terest over a long period of years. We have been even more keenly
aware in the last 3 or 4 years when the interest in the Congress and
consumer groups has been directed toward warranty-guarantee leg-
islation and the performance of manufacturers in connection with
their warranties and guarantees.
I have filed with the committee a formal statement which I am going

to try to summarize in brief to stay within the time the Senator has
allotted me. I would like, however, to have my formal statement made
a part of the record.

Also, I would like to have the exhibits that are attached thereto
made a part of the record.
Senator Moss. That will be done, Mr. Lamb. The statement in full

will appear in the record after your oral testimony and you may corn-
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ment or summarize on it as you care to do. We appreciate your effort
to try to move it along. We are always cramped for time.
Mr. LAMB. As I indicated earlier, the appliance industry has been

very much interested in eliminating from the marketplace all decep-
tion. In this connection the Home Laundry Association in 1960 pub-
lished recommended advertising practices for the home appliance in-
dustry. In that publication, which is exhibit B for the record, on page
13, you will see a reprinting of the guide against deceptive advertising
guarantees which were adopted by the Federal Trade Commission
on April 26, 1960.

Subsequent to this time, the appliance industry through its various
divisions, namely, refrigerator, freezer, range, et cetera, and on an
overall basis has adopted recommended advertising practices which
include provisions concerning warranties and guarantees.
Exhibit C, AHAM's recommended advertising practices for the

household refrigerator industry, on page 9, shows the provisions under
which the industry, the refrigerator-freezer industry is presently
operating.
When Senator Magnuson introduced the first significant guarantee-

warranty bill into legislation, S. 2706, we felt that some of the re-
quirements of title I of that bill were very well stated and as a result,
the Association of Home Appliance Manufacturers in cooperation with
the Gas Appliance Manufacturers and the American Retail Federa-
ation and the National Retail Merchants Association, attempted on a
voluntary basis to set forth what we thought a guarantee or a war-
ranty should contain.
I have placed in the record exhibit D, which covers such things

that a warranty or a guarantee should clearly set forth the name
and address of the warrantor or other identification adequate to locate
the warrantor, to whom the warranty is extended, the parts covered
et cetera.
This program went into effect with the unanimous agreement on

the part of the manufacturers in the home appliance industry and
each of those manufacturers immediately—those who hadn't already,
started—reviewed their guarantees and warranties in an effort to elimi-
nate the so-called fine print, to make them in even more simple English
so that almost anyone could understand what was being set forth
in the warranty.
The before and after warranties have been sent to those who re-

quested them. The Federal Trade Commission has them and Mrs.
Knauer's office has those that we have been able to collect.
The Association of Home Appliance Manufacturers have gone even

further in this regard. We instituted a complaint exchange. It was
first instituted back in 1960 in the home laundry industry and later it
was expanded by AHAM. This voluntary complaint exchange was
designed for the purpose of answering the complaints of the consumer.
We have read in the press and we have heard speeches made by

important people in the Government that there are thousands of
complaints, tens of thousands of complaints. In instituting this ex-
change we asked the consumer through the Federal Trade Commis-
sion, through Mrs. Knauer's office, through Congressmen and Senators'
offices, to report to us any complaint that may be made by a consumer
to give us an opportunity to work out the answer to it.
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Now, this complaint exchange is today in operation in the Asso-
ciation of Home Appliance Manufacturers. Of course, in the last 2
years we have had less than a thousand of these complaints and 700
of them have been completed to the full and complete satisfaction of
the consumer.
I have filed with the committee some sample letters which were sent

to the Association of Home Appliance Manufacturers, complimenting
the association on its effort to solve these complaints through this
complaint procedure.
Now there is one other important development which is in the

making in the Association of Home Appliance Manufacturers which
we call the Major Appliance Consumer Complaint Council. We are
going to have in operation in the very near future, an organization
made up of outstanding people in the consumer protection field. I wish
I were free to tell you the names of them today, but I am not because
we are in the process of putting this into effect, but I think you are
going to be very much interested when it is finally announced to the
press. These are people who are outside the industry, they are not
manufacturers, not dealers, not distributors. They 'are people who are
vitally interested in consumer affairs as such.
This group is going to audit the procedures that are used by the

Association of Home Appliance Manufacturers in this complaint ex-
change to make sure that every one of these complaints is finally
resolved to the complete satisfaction of the consumer.
We felt that this additional step was necessary in order to show that

our efforts in this direction were to be completely in the public interest.
Senator, I have gone through the bill section by section, and I have

made some comments, but at this time, with the remaining time that
I have left, I want to make two important comments, and I do this not
only in my capacity as General Counsel for the Association of Home
Appliance Manufacturers, but in my capacity as an active practicing
lawyer in the trade regulation field.

First, I think the warranty-guarantee problem has been blown all
out of proportion. I think that we have available today at the Federal
Trade Commission sufficient jurisdiction over this matter to eliminate
deception, fraud and deception from any of the advertisements or
from the warranties themselves.
I think the Federal Trade Commission's guides should cover not

only advertising as they do now, but they should be updated and cover
the warranties themselves. For the Federal Trade Commission to op-
erate in the marketplace in order to eradicate such deception as exists,
we would favor sufficient appropriations to the Commission to enable
it to enhance its staff to deal specifically with this question and to elim-
inate all known deception from the advertising and from warranties
themselves.
Now, the second point, I was very much impressed with the docu-

ment that came out from the Federal Trade Commission within the
last 2 weeks entitled "Recent Developments in the Federal Trade
Commission's Consumer Protection Program, January 1970."
If this is not already in your record, I would like to offer it as an

exhibit, and I will be glad to leave it with the Committee, if Mr.
Sutcliffe doesn't have a copy of it. It is a very significant study and it



67

emphasizes the point that we think—I personally feel—is the most im-
portant.
The real difficulty is in the fraud that is practiced in the market-

place where the poor, the aged and the ignorant reside. We believe that
this is at a local level and we believe that it should be dealt with at a
local level.
We subscribe to the conclusion that the Federal Trade Commission

reached in this study when education, prosecution and coordination
marked the FTC's approach. We think this is long overdue, and we
believe that the study that the Federal Trade Commission made here
in the District of Columbia in 1968 on installment selling and later
when it started to implement its consumer protection program in the
District, it made one of the most significant steps toward the solution
of this problem. We think that if the fraud that is practiced by the
fringe unscrupulous dealer and by the crooked repairman, if that
is eradicated, we think you would go a long way toward eliminating
the cancer. We do not think that warranty legislation will eliminate
that cancer.
We do think that all educational means known and all cooperation

that you can get through the Office of Economic Opportunity, through
the legal aid agencies, through local consumer groups—that this should
be done at the local level.
We think the small claims courts should be further implemented so

that the processing of losses sustained by fraud on the part of the con-
sumer can be redressed rapidly.
Those two points, Senator, are the two that I think are of great sig-

nificance. On the whole and in conclusion, we oppose the warranty
legislation as presently drafted, and we take the position that it is
unnecesary at this time and we believe that the committee should await
the next report of the Presidential task force which was reported on
yesterday by General Counsel Lynn and Mrs. Knauer. We are working
with that group and we are trying to furnish them with any informa-
tion they need to make a proper recommendation to your committee as
to whether or not there is any need for legislation

Senator Moss. Thank you very much, Mr. Lamb, for your testimony.
We appreciate it, and we are happy to have you put it in the record
before the committee. And we are happy to have before the committee
the steps that have been taken in this field by the association which you
represent. Apparently we are in full agreement that there are prob-
lems that have to be remedied, and you have taken some steps to meet
them, and your recommendation that we await the report of the task
force—we have already indicated that we will do that before we
finish working on the bill.
And we have asked Mrs. Knauer and the Chairman of the Federal

Trade Commission if they could complete their work by the first of
March because we are anxious to move along and we are going to have
some additional hearings in March.
But with your concern and the steps that you have taken already

to try to meet these problems I am a little puzzled at your reaction
to S. 3074. In the first place, of course, it is not a completed piece
of legislation.
Any bill that comes before us has to be stated and then we have

to examine it. That is the reason we have public hearings. So, it may
not be in final language. It would be surprising if it were.
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In looking through your prepared testimony, I see that you say that
the bill would deprive a warrantor of the right to determine the
terms of the warranty he would give. I do not read the bill this way.
I wonder why you do that?
Mr. LAMB. Senator, I feel that if the bill were limited to written

warranties I wouldn't. have so much difficulty with it, but it covers
oral warranties, and what I am concerned about is that a written
warranty can be changed by a salesman on the floor.
If someone comes in and buys a refrigerator and he says to the

salesman how long will that refrigerator last, and he says I am sure
it will last 10 years, and let's say the warranty is for a period of 1 year
for certain parts and 3 years for others, and that at the end of the
6th year the refrigerator for some reason or other breaks down, this
oral statement by the salesman under this bill could extend the war-
ranty to a 10-year period.

Senator Moss. In the face of a written warranty 
Mr. LAMB. The oral warranty would vary it as I read this bill.

I think if this bill is to be corrected you ought to make sure that all
these warranties are written and not oral.
Senator Moss. I don't read it that way at all. I will ask my staff

counsel if the bill has that kind of a provision.
Mr. SUTCLIFFE. The bill does not have the provision of overriding

the manufacturer's guarantee if there is an oral statement by a sales
representative. What the bill does say is any maker creates an ex-
press guarantee of performance, and that may be oral or written.
The manufacturer's guarantee is still in existence. The retailer's

guarantee arises through his agent, the salesman, is created when he
makes the promise of performance.
Mr. LAMB. But that is oral.
Mr. SurcratTE. That is oral, but it does not override the manu-

facturer's obligations. The way the bill is written is says "the maker,"
and the word "maker" refers to the maker of the guarantee—the guar-
antor, if you would. The retailer, through his agent, the salesman,
then becomes responsible for that particular guarantee that the sales-
man gave the individual. That is not in lieu of but in addition to
whatever written guarantee is also made by the manufacturer if the
guarantee came from the manufacturer.
Mr. LAMB. And we are opposed to that. We think that that extends

it way beyond where it should be.
Senator Moss. This has relationship to what I think you pointed out

as one of the great problems we have; as you say, it is fraud in the
marketplace taking advantage of the poor and the ignorant and the
disadvantaged people, and it should be eradicated, although you said
by education and by prosecution under the fraud statutes.

Basically, what the bill is aimed at is requiring a guarantor if
he wants to sell his product by inducing people to buy it by saying
it has some kind of a guarantee on it to then stand behind that. He
doesn't have to give a guarantee.
Mr. LAMB. We don't disagree with the idea, Senator, that if a manu-

facturer chooses to have a guarantee or a warranty and he has it in
writing that that is his guarantee or warranty, and he should do this
or not do it as he chooses. But we do not go along with the idea that
it should extend to oral statements.
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Senator Moss. What about the next step in the sales organization,
the seller, suppose he wants to establish a guarantee of some kind. He
is the maker of that guarantee. Shouldn't he stand behind it?
Mr. LAMB. If the retailer wishes to have a written guarantee, yes, he

should.
Senator Moss. What you worry about is whether an oral guarantee

could be freely breached?
Mr. LAMB. That's right. I do. I am greatly concerned about that.
Senator Moss. That is probably where we have the great area of

fraud. That is one place we are trying to find some way to give the
consumer protection from the over-zealous high-powered or dishonest
salesman who induces the consumer to buy with a lot of promises and
then doesn't back them up.
Mr. LAMB. I don't think there is any difference of opinion between

you and myself on this, but I do think that the main point is that I
feel it is not warranty legislation that is going to cure that, the cure
is going to come from education and prosecution at the local level.
Of course, the deception can be handled under section 5 of the Fed-

eral Trade Commission Act.
Senator Moss. I am as strong as you are for education and for prose-

cution under the statutes that we have in existence. Perhaps where we
differ in our point of view is whether this is also needed as a tool. Did
you have a question you wanted to ask?
Mr. SIITCLIFEE. Yes. How would you respond to the conclusion of the

American Bar Assocation's study that the Federal Trade Commission
is not equipped and should not be equipped to root out fraud in every
marketplace in the Nation?
Mr. LAMB. Well, I am a member of the American Bar Association,

I have been for many years, and I have served on some of its commit-
tees. But I did not serve on that committee, and frankly I don't agree
with all that report.
I think that report in some respects does not go along with my

history as a practitioner before the Federal Trade Commission over
many, many years. I have had a lot of cases down there. I frankly
think that the consumer protection program was started in 1914 under
the FTC Act, and I think the FTC ought to be strengthened. I think
it should be given the appropriations it needs and if there are some
things wrong over there, you have got a new Chairman now, and I
assume he is going to take a look at the American Bar Association's
report and also Mr. Nader's report. And he will probably effect some
reforms. But those reforms will take time.
But I do think that section 5 of the Federal Trade Commission Act,

unfair methods of competition and unfair deceptive acts or practices,
that jurisdictional prerequisite is sufficient to cover this.

Senator Moss. I might say as an aside that I agree we ought to give
the FTC and other Federal agencies further staffing appropriations
in order to do its enforcement work. We have a matter trembling in the
balance now as to whether we are going to get some funds vetoed that
we have fought for to improve the Fair Packaging and Labeling Act.
But I agree, I think the FTC needs a good staff, and I would hope

that we could give them a better staff. I don't think they are going
to be able to police, though, all the marketplaces of the country. It is
an almost incredible job. I think you said there were a billion appli-
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ances now in the homes of America and that they were worth about
$7 billion in value which gives some idea of the magnitude.
Mr. LAMB. That is how much it is per year, sales. You know, sur-

prisingly, to have a billion appliances and to have the small number
of complaints we have and the repeat purchases by the consumer is
a very good indication to us that things are pretty good.
Senator Moss. I would be interested in having the number of com-

plaints. You have told me there are not very many. My experience is
a little bit the other way from where I sit. I hear complaints loud and
clear from far and near.
Mr. LAMB. Senator, if you have those, we want them. I can tell you

since March 1968 we have received 1,086 complaints; 923 of them are
products involved with the Association of Home Appliance Manu-
facturers, and 676 were closed satisfactorily, 25 unsatisfactorily, and
there are still 222 pending. This is a very active program. This is not
one dragging its feet at all, because we realize these complaints have
to be satisfied.
Senator Moss. I am delighted to have those numbers.
Mr. LAMB. They are not tens of thousands.
Senator Moss. No, they are not. And they come, of course, to your

association. And you try to deal with them. And I congratulate you
for doing that. I think, perhaps, the ones we hear are people who
either don't know where to go or they are frustrated by this interven-
ing situation that we talked about or perhaps some other reason that
they have not got their complaint in. However, there are a lot of dis-
satisfied people; otherwise, there wouldn't be the great pressures there
are.
Mr. LAMB. Senator, I would like to have you put in the record the

name of Mr. Guenther Baumgart, president, Association of Home
Appliance Manufacturers, 20 North Wacker Drive, Chicago, Ill.,
60606. We would be glad to process any of these complaints that you
receive.
Senator Moss. Thank you, I appreciate that very much. In con-

ferring with the staff, we do have quite a number of complaints on hand
now, and we would be glad to send them along and ask that they be
processed and see if they can be satisfied.
In fact, I am a little disturbed they are starting to send things to

me, that is, articles, saying look I can't get anything done on this
particular item or they want to show me how it broke or something of
the sort.
Mr. LAMB. We are equipped to handle it, and we would be very glad

to cooperate with you.
Senator Moss. One other point I noticed in your testimony, Mr.

Lamb, was your fear that having this act go into effect would raise
the price of products, that it would cost more, but I would like to
quote to you from the task force report on warranties in service in
which they say the following:
In voicing complaints consumers do sometimes observe that they would have

been willing to pay more for an appliance initially in the interest of avoiding
subsequent repair costs and inconveniences.

Would you care to comment on that?
Mr. LAMB. I assume—I don't have any opposition to that statement,

but my point was in my presentation that if we are going to be forced
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to pay certain labor charges, obviously, that is going to have to be
built into the price of the product.
Senator Moss. That is the point I tried to make in the beginning.

There is no requirement, of course, for the giving of the guarantee.
Mr. LAMB. That is right.
Senator Moss. So, a producer may sell his product without it. But if

he chooses to give it, then, this bill says he has to mean what he says.
If he gives it, he has to stand behind it and replace it.
Mr. LAMB. And if he does give a guarantee and he says he is going

to pay for all the defective components for the duration of the war-
ranty and if he is going to pay the labor charges, in a private enter-
prise system that manufacturer is going to have to build that into
his price, and it obviously will increase the cost.
Senator Moss. That is why I was quoting this language. The number

of consumers who said they would be willing to pay an additional
price if they could be assured that the guarantee meant what it said.
Mr. LAMB. I think the consumers do that right now. They have

a choice on the marketplace. Some products that are sold by a retailer
who has an adequate service organization and the same products are
sold by a discount house that doesn't have the service organization, they
pay more to the dealer who has the service organization than they. do
to the discounters, because they know they are going to get the service.

Senator Moss. Isn't this one of the places where our point of view
diverges? You have pointed out the discount houses sell at a lesser
price and are not willing to pay the labor charges and so on, but the
uninformed, unsophisticated buyer who is trying to stretch his dollar
as far as he can and who shops around for an article, an appliance,
let's say, he sees it some place and it has some language that to him
at least makes it appear that this has a guarantee or a warranty on it;
and then he isn't able to get the kind of service. He is the fellow
who is disadvantaged, and what we are trying to do basically here
is get some ground rules. I think we could acknowledge that a great
many, maybe most of the appliance dealers and manufacturers have
a good record in this regard, but there is always that fringe where
they don't. And it is sort of akin to most any regulatory law we get,
you have to have that for the few who won't play by the rules—
gentlemen's rules of the game. You have to enforce those rules, and
this I think is one more step into that area that we are trying to
develop here.
Mr. LAMB. I recognize the existence of that, but I differ on the way

of correcting it or curing it.
Senator Moss. I see. All right, we are glad to have your point of

view. And we, as I say, we will be having further hearings on this
later in the year as we go along. And as you study this bill and the
transcript that will come out of the hearings, we will be very glad
to have any additional comments. We want to make this the best
possible piece of legislation we can, and certainly we don't want
to do anything that is unnecessary or unrequired.
We want to do what is necessary to achieve the purposes that we

have. Do you have any comments, Mr. Sutcliffe, before we move on 1
Mr. SIITGLIFFE. For the record in your prepared statement you dis-

cuss the bill conferring class action rights. For clarification of the
record, the existing language does not confer any class action rights
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that do not presently exist. There is no substantive class action rights
given by this legislation. This will be taken up by the committee
in other legislative efforts. It is only a reference to existing possibilities
for class action.
Mr. LAMB. I am glad to get that clarification. We do feel that war-

ranties and guarantees are a contract and stand on their own facts
and that class action really wouldn't apply.
Mr. SUTCLIFFE. I have several other questions. You mention that

this bill would discourage the giving of warranties and would prob-
ably encourage the practice of service contracts.
Mr. LAMB. Yes, I believe that.
Mr. SUTCLIFFE. Are you opposed to the giving of service contracts?
Mr. LAMB. No, I am not.
Mr. SUTCLIFFE. Then, why do you feel this is an improper thrust

if, in fact, that would be the situation?
Mr. LAMB. I think in the marketplace it is going to really give a pref-

erence to the multimillion dollar company over the smaller company.
Both of them are going to try to give the same quality. I think there
could be that discrimination taking place.
Mr. SUTCLIFFE. Why would it give that preference?
Mr. LAMB. I think there is a little bit of an economic advantage there.
Mr. SUTCLIFFE. An economic advantage registered by what?
Mr. LAMB. Over the smaller company in its ability to have service

contracts and service them. You see, there are all kinds of service
organizations.
Mr. SUTCLIFFE. But what you are suggesting has some rather broad

implications because what you are suggesting is this: if one manu-
facturer or retailer, whoever is giving the guarantee, can use the lan-
guage "guarantee" and not really perform in the same way as some
other manufacturer who also gives a guarantee and fully performs,
then one is going to be at a competitive disadvantage. But the basis at
least of the free market system is that the person who provides the best
service—who provides the best product—should be rewarded by con-
sumer preference and consumer choice.
Mr. LAMB. I don't disagree with that at all.
Mr. SUTCLIt'EE. How can the consumer at the present time under the

present warranty practices choose the firm that has the best service
and the best product?
Mr. LAMB. Well, I think they do. First of all, in the electric range

field there is a wide choice of manufacturers, in the gas range field 
Mr. SUTCLIFFE. Do their choices at the present time give preference to

the larger retailer or manufacturing outlet?
Mr. LAMB. I can't really answer that question, Mr. Sutcliffe. I think

the facts probably would be that the sales of companies like General
Electric are far greater than the sales of some small unknown com-
pany in the range field, for example.
I think the experience that people have with their appliances and

the service they get, the satisfaction they get out of the use of the
product dictates whether or not they will buy that same product again
when it is worn out, and it could be a fairly unknown brand product,
and it could be a very nationally known brand product.
Mr. SUTCLIFFE. What is the life of some of these appliances we are

talking about? In other words, is 20 years of unsatisfactory operation
for one appliance, if that is a life, kind of long?
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Mr. LAMB. We don't know of any such thing. As a matter of fact,
one of the great difficulties is our products are made so good they last
too long. A refrigerator, for example, when you buy a new refriger-
ator, he puts his old one in the basement, because it still runs.
Mr. SUTCLIFFE. SO, you are opposed to the service contract notion

because you feel that that will give a competitive advantage to those
people
Mr. LAMB. I am not opposed to the service contract at all. I would

say that if this guarantee bill—if this bill is enacted into law, the
chances are that it would be in that direction. I am not opposed to
service contracts. I am not opposed to written guarantee. I am opposed
to the bill because of what it will do to it.
Mr. SUTCLIFFE. Let me for the record clarify part of your statement.

You say, "Enactment of this section could encourage sellers who have
facilities for providing service under such contracts to dispense with
giving warranties or guarantees, and to promote the purchase of serv-
ice contracts. Would this be beneficial to the consumer? We think not."
Mr. LAMB. That is correct.
Mr. SUTCLIFFE. You are not opposed to service contracts, but you

don't think the service contracts will be beneficial to the consumer?
Mr. LAMB. I think service contracts would be beneficial to the con-

sumer. I am only pointing out what I think this bill would do. It
would cause people not to give written guarantees or warranties be-
cause of the application of the stringent provisions of this bill and
what would happen to them.
We think the choice probably would be made to give a service con-

tract rather than have a written warranty or guarantee.
Mr. SUTCLIFFE. Don't you have members of your association at the

present time whose present warranties comply with the provisions of
S. 3074?
Mr. LAMB. I think the written provisions, yes; I think our war-

ranties—I have examined a great many of them, and I think most of
them do comply with the bill. And there isn't any doubt in my mind
about their compliance with the AHAM's recommended guidelines on
warranties content which was taken from the Magnuson bill.
Mr. SUTCLIFFE. The question was whether or not you have member

companies right now giving warranties and guarantees in compliance
with the provisions of S. 3074?
Mr. LAMB. I would say yes.
Mr. SUTCLIFFE. Then, why would that cause them to retreat from

those provisions to go to service contracts unless, of course, they are
not fulfilling the duties that they say they are going to perform
under the present guarantee contract?
Mr. LAME. Well, my feeling is, the total of it, in my prepared

statement, going down through the bill, as you realize, the point we
are talking about now is only one point.
I have several other points in addition to this question of oral

warranties or guarantees. I am quite concerned about the fact that
there is no clear position of preemption of State laws.
I am concerned about the fact that there are many phrases in this

legislation that would have to be defined, such as "within a reason-
able time."
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Mr. SUTCLIFFE. Let me stop you there, if I may. You have asked.
the Federal Trade Commission to police the marketplace in the war-
ranty-guarantee area.
Mr. LAMB. Right.
Mr. SUTCLIFFE. Wouldn't an analysis of whether or not the warranty

is being complied with by the Federal Trade Commission require the
Commission to make those very same determinations of whether or
not repair was within a reasonable time, whether or not there was
undue burden, or whether or not the promises of the manufacturer
had been fulfilled.
Mr. LAMB. I don't think that has any relevance at all.
Mr. STTrCLIFFE. How would the Federal Trade Commission's action

in this area serve to solve the problems that this committee feels are
inherent in the warranty situation?
Mr. LAMB. It would do away with deception so that it would make

it clear that the fine print was not deceiving the purchaser. It could
eliminate any false or deceptive statements made in advertising.
That is the part that can be cleaned up under present jurisdiction of
the Commission. I think this will just complicate it.
Mr. SUTCLIFFE. You said that the Commission should go beyond

the advertising practice and include the examination of the warranty
itself.
Mr. LAMB. That is right.
Mr. SUTGIAITE. Would you then favor prohibition by the Federal

Trade Commission against disclaimer of warranties of merchanta-
bility and fitness for a particular purpose.
Mr. LAMB. I am not going to comment on that. I am not a manu-

facturer, and I think there is a difference of opinion among the
manufacturers as to whether or not that disclaimer is necessary.
Most of our companies manufacture their products for the purpose

for which they are intended, and if a product, a 10-pound capacity
washing machine is overloaded with 16 pounds, if that same 10-pound
washing machine is in a family of 12 as distinguished from a family of
one, the wear and tear on the machine is entirely different.
Mr. SurcurTE. Why don't the manufacturers then measure their

warranty periods by usage measurement rather than by time measure-
ments which are not as precise?
Mr. LAMB. For the very reason I just outlined, because the variables

in the home are so great. What happens in a family of two children as
against eight or 12, what happens when you run a washing machine
7 days a week against running it 1 day a week 
Mr. SUTCLINTE. SO, why isn't the manufacturer creating a measure-

ment of warranty related to the use of the product rather than the
time? In other words, why don't they design something to measure the
revolutions of the machine or the number of operating hours so that
they can be very precise and differentiate between one customer who
uses it for an "X" amount of cycling and another for 'another? We do
this in military guaranties, in development of a lot of our sophisticated
products. Why doesn't the consumer have the benefit of this type of
measurement and product engineering?
Mr. BAUMGART. There has been some effort to study that sort of

measurement on the usage. There are practical problems for mass ap-
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plication, such as the millions we are talking about, that have not been
totally overcome.

Also, appliances that remain idle have certain deterioration char-
acteristics so that lack of use is a factor, and the whole is not yet solved
to the point where manufacturers have elected to come on to the
market with such a guarantee or warranty.
That would be in my judgment also an independent company deci-

sion, competitive decision which would give a consumer an additional
choice.
But to require it would restrict the choice by the consumer.
Mr. SUTCLIFFE. The bill itself allows you that choice. In fact, there

is a provision in the bill specifically saying duration measured by usage
or by time. And the purpose of that is to encourage the development of
guaranties related to the product reliability of the product that is
being guaranteed.
Mr. BAUMGART. I understand.
Senator Moss. Thank you very much, gentlemen, for your response.
It may be that we will want to ask some more questions which we

may submit to you in writing, if you would respond to them.
We are trying to examine this carefully and in depth, and you have

given us a point of view that we are glad to have and we will weigh
along with all the other information we can get about the bill.
Mr. LAMB. Thank you very much, Senator.
(The statement follows:)

STATEMENT OF GEORGE P. LAMB, GENERAL COUNSEL, ASSOCIATION OF HOME
APPLIANCE MANUFACTURERS

I am George P. Lamb, General Counsel of the Association of Home Appliance
Manufacturers (AHAM). The association's members manufacture such major
home appliances as refrigerators, home laundry equipment, air conditioners, hu-
midifiers, dehumidifiers, and automatic dishwashers; and such portable appli-
ances as toasters, coffeemakers, hair dryers, irons, waffle irons, and so on. A list
of the members and of the products with which the association is concerned is
attached to this statement as Exhibit A.

APPLIANCE INDUSTRY'S INTEREST IN SOUND WARRANTIES

I am happy to have the opportunity of appearing before the Consumer Sub-
committee to discuss S. 3074 and the important subject of warranties and guar-
antees The home appliance industry's interest in the subject is a very real one.
Were there a significant degree of dissatisfaction with warranty terms or per-
formance under the warranties it would be reflected in the sales of the industry's
products. Yet there are more than one billion major and portable appliances in
use in the nation's homes today; and more than 25 million major appliances and
75 million portables are sold annually. We believe these products add immeasur-
ably to the comfort and well being of the American people. We would regret to
see any legislation enacted that could, by imposing unacceptable burdens, di-
minish the service the appliance industry is providing the American public, or
increase unnecessarily the cost of our products.
No manufacturer and no industry can claim that its warranties have never

been misunderstood or that there has been 100 per cent satisfaction with per-
formance under the warranties. Problems arise, of course. Disclaimers, fine
print, and customer misunderstanding have aroused criticism. We think it is
significant, however, that no formal complaint has been issued by the Federal
Trade Commission against an appliance manufacturer to challenge a warranty
or guarantee as misleading or deceptive. Some ten warranties given by appliance
inanufacturers have been questioned informally by the Commission throughout
its history. Changes were voluntarily made by the warrantors to eliminate fea-
tures to which the Commission objected. Nevertheless the industry has been the
subject of criticism—by the press, governmental agencies, and individuals. We
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have not been insensitive to the criticism. On the contrary we have vigorously
tackled any complaints that have been brought to our attention— whether broad
criticism against the industry as a whole or complaints by individuals who feel
they have not been dealt with fairly under a warranty given by an appliance
manufacturer.

PRESIDENTIAL TASK FORCE'S ANALYSIS OF APPLIANCE WARRANTIES

AHAM endorses the approach initiated by former President Johnson and
affirmed by President Nixon to problems that may exist under warranties and
guarantees given by appliance manufacturers. Former President Johnson, in
January 1968, appointed a Task Force to study the entire area. The Task Force
was composed of the Secretaries of Commerce and Labor, the Chairman of the
Federal Trade Commission, and the Special Assistant to the President for
Consumer Affairs.
AHAM worked closely with the Task Force during 1968, chiefly in providing

information and in circulating a questionnaire among appliance manufacturers
at the request of the Chairman of the Federal Trade Commission.
The Task Force's Report, made public in January 1969, contain recommenda-

tions for action in four areas: the advertising and content of warranties, the
availablility of parts, the availability of service facilities, and the education of
consumers on warranty terms and on the use of appliances. The report asked for
action by both manufacturers and retailers, to be supplemented as necessary by
the federal government. The report recognized that manufacturers, through their
trade associations, were already taking action along the lines of many of the
recommendations. It was suggested that another examination be made at the
end of a year—January 1970—to determine whether substantial progress had or
had not been made to implement the Task Force's recommendation, and whether
or not legislation was necessary.
As soon as the report was available, a committee was appointed by ARAM for

each of the three principal areas covered by the report. These were committees
on Warranties, Service and Repair (to cover availability of parts and service
facilities), and Consumer Information. The committees began their work and
progress reports were made to the Task Force on May 14, 1969 and on October
10, 1969. We are now awaiting an appraisal of our work during the past year by
the Task Force, as reactivated by President Nixon. Meanwhile we are continuing
to work toward the Task Force's objective—clear warranties, properly adminis-
tered for the benefit of consumers.

AHAM'S ACTIVITY IN WARRANTY FIELD

AHAM and its members stand foursquare for warranties and guarantees that
are clearly written, make no false promises, and will be honored according to
their terms. We are not newcomers to this area. Ten years ago one of the AHAM's
predecessor associations, the American Home Laundry Manufacturers Associa-
tion, included in its "Recommended Advertising Practices for the Home Laundry
Appliance Industry" a reprint of the Federal Trade Commission's Guides Against
Deceptive Advertising of Guarantees. The Commission's Guides are being re-
printed in similar "Recommended Advertising Practices" being developed for
the various product lines represented in the present association. (A copy of the
Recommended Advertising Practices for the Home Laundry Industry and a copy
of those for the Refrigerator-Freezer Industry are attached as Exhibits B
and C.)
In January 1969, AHAM's Board of Directors approved Recommended Guide-

lines on Warranties Content, a copy of which is attached as Exhibit D. The
guidelines recommended that a warranty clearly state the name and address
of the warrantor; the person to whom the warranty is extended; the product
or parts covered; the time for which the product or parts are covered; exact-
ly what the warrantor will do, and at whose expense; and exactly what the
owner must do, and at whose expense. The guidelines also recommend that
the warranty be expressed in understandable language, that exceptions be stated
in the same degree of prominence as are all other warranty terms, and that
care be taken to assure that no heading or title is misleading. The information
recommended by these guidelines parallels the information that would have
been required by S. 2706, introduced by Senator Magnuson in the 90th Congress.
Since the approval of these recommended guides, AHAM's members have re-

viewed their warranties and guarantees. They have made changes thought nee-

.•
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essary to implement the recommendations. Language has been simplified, and
print enlarged. The word "promise" has often been substituted for "warranty"
or "guarantee."
Perhaps the association's most important action in helping to resolve com-

plaints that arise under warranties or guarantees given by appliance manu-
facturers is the conduct of a Complaint Exchange. This exchange was initiated
informally by the American Home Laundry Manufacturers Association. It has
been given greater stress by AHAM. It is soon to be given an even greater boost
with the establishment of a Major Appliance Complaint Council.
The Complaint Exchange works in this way. Complaints about any aspect

of appliance performance, not warranties alone, may be sent to us by consum-
ers, by the Special Assistant to the President for Consumer Affairs, by Congress-
men, or by whomever. Each complaint is transmitted to the manufacturer whose
product is the subject of the complaint. The manufacturer is asked to let AHAM
know how the complaint was resolved. If we do not hear from the manufacturer,
we write to the complainant to ask whether satisfaction has been achieved. If the
answer is "No," we follow through until the customer is satisfied or we are con-
vinced a complaint is without foundation.
The availability of this service has been publicized in the press, by word of

mouth, by governmental agencies, and by any means at hand. The additional boost
to be given this exchange is the establishment of a Major Appliance Complaint
Council. AHAM and the Gas Appliance Manufacturers Association (GAMA) are
cooperating in this venture. The Council is to be composed of nine persons na-
tionally recognized for their interest in consumer affairs. The Council will re-
view the handling of complaints by AHAM and GAMA, and confirm its effective-
ness or recommend improvements. I hope an announcement of the establishment
of the Council and its membership can be made soon.

THREE WARRANTY PROBLEMS

Three problems may arise in connection with warranties or guarantees. The
warranty itself may be false or misleading. The warrantor or guarantor may
not fulfill the terms of the warranty. Competent servicemen may not be available
at the time and place service is needed under a warranty.
Adequate means are at hand to eradicate either of the first two problems when

It exists. The Federal Trade Commission has ample authority to move against
deceptive warranties, as do several states that have enacted statutes similar to
the Federal Trade Commission Act. Recourse is available to a consumer in state
and local courts, such as small claims courts, when a warrantor or guarantor
fails or refuses to fulfill the terms of a warranty. Warranty legislation will do
nothing to solve the third problem—the lack of competent servicemen—where it
exists. Manufacturers, the Department of Labor, and local agencies are tackling
this problem through vocational training programs.

AHAM'S REACTION TO El. 8074

AHAM is opposed to S. 3074 because it would deprive a warrantor of the right
to determine the terms of the warranties he would give. Indeed it would impose
warranty terms on a seller through the oral statements of salesmen. It would sub-
ject warrantors to constant dispute over the meaning of such phrases as "with-
in a reasonable time," and "duties [that] are reasonable." It would require that
a warrantor, in determining whether or not duties are "reasonable," continuously
weigh "the magnitude" of his "economic burden" against "the magnitude of
the trouble and annoyance" caused the consumer.
We are convinced the bill you are considering would be detrimental to the con-

sumer. It would discourage the giving of warranties, and it would discourage
voluntary procedures for settling disputes that may arise under warranties. Fur-
thermore, prices consumers pay for goods would be increased by the substantial
additional costs of fulfilling the requirements the bill would impose, and by
the costs of litigation the bill would encourage.
Turning to the specific provisions of S. 3074, an immediate question arises as

to whether or not it covers oral as well as written warranties. Senator Mag-
nuson, when he introduced the bill indicated clearly that the intention was that
the measure cover only written warranties. (Congressional Record, Oct. 27,
1969, p. S. 13228.) The bill itself, however, covers oral representations by sales-
men.

40-743-70----6
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Appliance manufacturers carefully plan their warranty terms and programs.
They state the terms in writing. They are increasingly attempting to write their
warranties simply and in language that is easily understood. To allow these
written terms to be varied by oral statements of sales personnel would put to
naught the care that goes into trying to tell a purchaser exactly what a war-
ranty means. It would create an intolerable situation in which understanding
between warrantor and purchaser could never be attained.
The duties imposed on a seller by Section 3 of S. 3074 are to repair a product,

or to replace it "if repair is not possible or cannot be timely made. . . within
a reasonable time. . . and without charge." The seller cannot "impose any duty
other than notification" as a condition of repair or replacement unless "such
duty is reasonable." The reasonableness of the duty is to be determined by
weighing "the magnitude of the economic burden necessarily imposed upon the
maker and purchaser . . . against the magnitude of the trouble and annoyance
caused owners of malfunctioning guaranteed products,"
These terms as used in this section of S. 3074, and elsewhere in the bill, are

simply too imprecise to be made a part of any warranty a warrantor must in-
voluntarily assume. Under Section 15 of the bill, the Federal Trade Commission
would be authorized to establish trade practice rules to implement other sec-
tions of the bill. Presumably, this would include establishing standards or guides
for determining reasonableness, timeliness, and necessity. Conditions under which
warranties may be fulfilled vary so greatly from product to product, from in-
dustry to industry, and from locality to locality, however, that a veritable en-
cyclopedia would be needed to define the terms. In the last analysis a warrantor,
moving with all possible speed and in all possible good faith to fulfill his war-
ranty, would risk an adverse determination by a jury on any one of the three
terms, two or three years after the event.
We submit that appliance sellers, whether manufacturers or retailers, attempt

to see that repair or replacement, whichever is necessary, is made under their
guarantees, within a reasonable time. We submit that they do not impose un-
reasonable duties on the purchaser. When a duty, such as delivery of a product
to the manufacturer or to a service center, is required, the requirement is usually
made to avoid having to send a serviceman to a home to repair some small item
that can be mailed or delivered to a central place inexpensively.
The phrase "without charge" as used in Section 3 can be misleading. Some

manufacturers and dealers offer parts and labor "without charge" for specified
periods under their warranties. This means that no charge is made at the time
service is required. In determining their selling prices, however, warrantors
include estimates of the costs of fulfilling the warranties according to their terms.
In this sense a charge is made, and will have to continue to be made.

Section 5 of S. 3074 would prescribe the content of written warranties, and
require that each such warranty be labelled a "performance guaranty." Describ-
ing a warranty as a "performance" warranty is new to the appliance industry;
and the industry questions the wisdom of describing warranties as "performance"
warranties. The word suggests that a seller is guaranteeing that a product will
perform to the personal satisfaction of every user, whatever his or her needs or
whatever the circumstances under which the product is used. In essence what
an appliance manufacturer warrants is that a product has been manufactured
according to specifications, and will provide the general service for which it
was designed. If it fails to provide this service because of defects in materials
or workmanship, the warranty terms may be invoked by the user.
Section 5 would also require that the following information be included in

every written warranty—
(1) Its duration, in time or a measure of usage,
(2) Any reasonable maintenance required as a condition of the war-

ranty,
(3) The cost of such maintenance, if required to be performedby a desig-

nated representative of the maker,
(4) A recital of the maker's duties,
(5) The procedure the purchaser must follow to obtain repair or re-

placement, and
(6) A recital of informal and judicial means of settling disputes that may

arise under a warranty.
The first, second, fourth, and fifth points are normally included in a warranty.

The third, the cost of maintenance, would be impossible to estimate because of
the great differences between labor costs in different geographic areas. In addi-
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tion, any attempt by a manufacturer to prescribe this cost could raise antitrust
implications.

Section 6 would prescribe the conditions under which the word "guaranty"
could be used in connection with what are now called guarantees and war-
ranties. The word "guaranty" is usually confined to surety transactions, and
does not identify the promise a seller gives with respect to the quality of goods.
We see no need for a prescription by Congress of conditions under which a com-
mon word in the English language may be used, or a prohibition against the use
of the words with established meaning. The words guarantee and warranty have
been used from time immemorial to denominate the kind of contractual obli-
gation with which S. 3074 deals. We see no reason for disturbing this use by
substituting a word that has a more definite meaning in another field.
A few other sections of S. 3074 may be commented on.
The terms "reasonable in number" and "reasonable duration" in Sections

7 and 8, like the similar terms in Section 3, are imprecise and invite litigation.
Section 9 purports to exempt service contracts from the terms of S. 3074, and to

permit their use in lieu of a guarantee or warranty. Enactment of this section
could encourage sellers who have facilities for providing service under such
contracts to dispense with giving warranties or guarantees, and to promote the
purchase of service contracts. Would this be beneficial to the consumer? We
think not.

Section 10 purports not to interfere with the designation of a representative to
perform the duties imposed on a seller by the bill. In stating that "no such
designation shall relieve the maker of his direct responsibilities to the consumer,"
Section 10 withdraws that which it has given and becomes a nullity. It could en-
courage manufacturers able to do so to establish their own sales and service
facilities, to the detriment of independent dealers and repair shops—a result we
believe the subcommittee would deplore.
Some manufacturers prefer to leave part of the responsibility for fulfilling a

warranty, particularly that of furnishing labor, with their independent dealers
or distributors. This they do because they believe it gives the dealer an economic
stake in seeing that the installation and necessary initial adjustments or repairs
are well done in the first instance. Sloppy installation or unsatisfactory adjust-
ment cuts back on the dealer's or distributor's profit and, just as importantly,
on his reputation. If all costs of poor installation or inefficient Installation can
be passed back to a manufacturer, the dealer or distributor may lose his in-
centive to perform effectively and efficiently. He will not be concerned with the
over-all package—selling, installation, when necessary, and repair—that con-
stitutes consumer satisfaction for any product.

Section 11 would provide that state laws applicable to warranties would not
be preempted by the federal statute. If there is to be federal legislation to fix
the terms of warranties or to impose warranty obligations on manufacturers
or retailers, the legislation must preempt state laws, or uniformity in state and
federal legislation must be achieved in some other way. Otherwise, sellers
could be burdened with an excessive number of requirements that could very
well conflict with one another.

,Section 16 purports to encourage the establishment of voluntary procedures
for settling consumer complaints "in cooperation with independent and govern-
mental entities." The section would vest authority in "some governmental or
public body" to supervise these procedures. We believe the injection of govern-
mental agencies in the establishment and supervision of voluntary complaint-
settlement procedures would deter their establishment and operation. Govern-
ment supervision of voluntary efforts is a contradiction in terms. Procedures
supervised by government are not voluntary.
AHAM and other trade associations have repeatedly demonstrated their will-

ingness to cooperate with governmental agencies to advance the consumer's
interest. They have demonstrated their willingness to assist in seeing that
consumer complaints are answered satisfactorily. To require governmental super-
vision of our effort, and the efforts of all independent organizations that under-
take to provide procedures for arbitrating consumer claims would delay and
inhibit their work. What governmental agency could undertake to carry out
with dispatch the supervision of voluntary procedures that might be established
by the industries that now supply the consumer goods with which S. 3074 is
concerned? We think none.

Section 17 would provide class suits for breach of warranty. Class actions are
not appropriate remedies for breach of warranty. Each such breach is an in-
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dependent breach of contract, and legal redress would depend upon the facts in
each particular situation.

Section 20 would set the effective date of S. 3074 as six months after enact-
ment. If there is to be legislation on warranty terms under which the Federal
Trade Commission is authorized to issue interpretive trade regulation rules, the
effective date should be a stated time after the issuance of the rules. Otherwise,
for an indeterminate period of time manufacturers and retailers could not know
whether what they were doing with respect to warranties would conflict with
regulations to be issued later by the Commission.
S. 3074 is based on the premise, an erroneous premise it seems to us, that

Congress can devise one piece of legislation to cover one kind of commercial
transaction in widely divergent industries, and under widely divergent circum-
stances. Sales transactions and the giving of guarantees and warranties -are
common to the entire range of consumer goods that have electrical, mechanical,
and thermal components. In the appliance industry alone, the kind of guarantee
-or warranty given with a $3.00 travel iron is entirely different from that given
-with a $300 room air conditioner, or a $30 hair dryer. Yet S. 3074 would treat
them the same. The kind but not the quality of warranty service that can be
supplied by the multi-million-dollar corporation is quite different from that which
%can be supplied by the smaller competitor. Yet S. 3074 would treat the two sellers
the same. The obligations a manufacturer can undertake in making its products
and warranty service available for customers who live in sparsely populated
regions differ from those the manufacturer can undertake for customers in metro-
politan areas. S. 3074 would treat the customers the same, though the manufac-
turer may be able in different ways to satisfy both.

S. 3074 is based on a second premise we believe to be erroneous. That is that

consumer satisfaction can be assured by creating new legal actions for aggrieved

consumers. Legal processes are available where they are needed, but legal proc-

esses and additional legislation are not the key to consumer satisfaction. In the

appliance industry, that key lies in the manufacture of consumer products de-

signed to perform a particular household task, and made available to the public

through reliable dealers.
Warranties are a traditional part of this transfer of product from manufacturer

through dealer to consumer; but both manufacturer and dealer must continue to

be free to give warranties or not to give them, and to adapt the warranties they

give to the products they make or sell and to the systems of distribution they

select. To attempt to force warranties of all manufacturers and sellers of a broad

range of products into one mold will not serve the interests of either the con-

sumer or the economy.
The real problem of consumer satisfaction or the lack of it is seldom the war-

ranty or guaranty given by a reputable manufacturer or by a reputable retailer.

The real problem is more often the unscrupulous dealer, who practices fraud and

deception in selling to the poor, the aged, or the ignorant. This was clearly shown

by the Federal Trade Commission's Economic Report on Installment Credit and

Retail Sales Practices of District of Columbia Retailers, published in March

1968, and its Report on the District of Columbia Consumer Protection Program,

published in June 1968. This problem can be solved only at the local level—

through consumer education, through neighborhood volunteer services, and

through the courts when necessary. Federal assistance to strengthen the neigh-

borhood services would accomplish much more for the consumer than would the

enactment of S. 3074. The Federal Trade Commission is demonstrating concretely

how this can be done through its continuing program in the District of Columbia.

This program is described in a brochure entitled "Recent Developments in the

Federal Trade Commission's Consumer Protection Program," published earlier

this month. I personally consider this the most significant work the Commission

has done in the 35 years I have been practicing law.
In conclusion, we reiterate our fUndamental contention that today's warranties

do not justify federal legislation and that such legislation would not be in the

best interest of the consumer. We also reiterate our dedication to eliminating

• from appliance warranties any words, phrases, or terms that may be misleading.

We further reiterate our dedication to assisting the consumer to attain satisfac-

tion under warranties given by appliance manufacturers.
Thank you for your attention.

(The following questions were submitted by Senator Pearson to
Mr. Lamb.)
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Question: In speaking of "unacceptable burdens" being imposed by the bill,are you referring to the requirement of a full service guaranty or none at all orare you referring to the fact that under the bill as drawn it is possible that oral
representations of retail salesmen will be found to have imposed guaranty
obligations on the manufacturer in addition to those under his written guarantyor warranty?
Answer: In speaking of the "unacceptable burdens" I feel S. 3074 would

impose on appliance manufacturers, I was characterizing the appliance industry's
reaction to the effects the entire bill could have on the industry. Consequently,
I had in mind both those features of the bill that would require a manufacturer
to give either a full service guarantee or none at all; and those provisions that
appear to make it possible for oral representations of a retail salesman to impose
guarantee obligations on a manufacturer, in addition to and in contradiction
with the manufacturer's written guarantee.

Question: As a practical matter, what control, if any, does a manufacturer
have over the making of such representations?
Answer: As a practical matter, a manufacturer has no control over the state-

ments made by salesmen for independent retail outlets that sell the manufac-
turer's product.

Question: What steps, if any, could a manufacturer take to protect himself
from liability which would be imposed under this bill resulting from an overly
zealous salesman's representations as to the extent of his guaranty?
Answer: Manufacturers may now attempt to protect themselves from liability

that may be created by representations made by overly zealous salesmen when
they say in their written warranties that the written instrument contains the
full terms of the warranty. The only other way by which manufacturers could
protect themselves would be to put large disclaimers in sales areas of retail
stores. Such a practice would certainly be objectionable to retailers, and it
would be incompatible with any concept of honest selling. To have posters and
signs on the walls of retail stores saying, in effect, "Beware of your salesman,
he may overstate the truth" would create an almost insurmountable barrier
between the salesman and his potential customer.

Question: Under these circumstances, is it not imperative that the obligations
of manufacturer and retailer be clearly defined and that obligations not be im-
posed upon, a manufacturer as the result of representations by a retailer over
which the manufacturer has no control?
Answer: I concur wholeheartedly that it is imperative that the obligations of

manufacturer and retailer be clearly defined, and that obligations not be imposed
upon a manufacturer as the result of representations by a retailer over which
the manufacturer has no control.

Question: Upon questioning by staff counsel, you indicated that many manu-
factuers in your Association who are presently using warranties which do comply
with the provision of S. 3074 might decide, should this legislation be enacted, to
change to service contracts rather than the warranties that are presently given.
Would you indicate why you think this will occur?
Answer: In spite of the fact that many appliance manufacturers give warran-

ties that substantially comply with the disclosure requirements of S. 3074 and
that some, at least, give "parts and labor" warranties for stated periods, I
believe the legislation could encourage the giving of service contracts, rather
than warranties as they are presently given, for the following reasons:

(a) because of the possibility that oral representations of retail salesmen,
or even the representations of a manufacturer's own salesman, might vary
the terms of the written warranties;
( b ) because the giving of service contracts would permit the manufacturer

to control the labor costs of fulfilling the contracts more readily than he
can control these costs under a warranty, especially when he relies on a
distributor or retailer to furnish the labor;
(c) because the annual fees for service contracts can be adjusted to con-

form to the experience of the contractor, whereas the anticipated costs of
fulfilling a warranty must be included in the original selling price of a
product—and anticipating the costs of fulfilling the "full service guarantee"
would be difficult;
(d) because the terms of service contracts could be varied and adapted to

a manufacturer's distributive system and to his economic resources, as the
terms of warranties can now be varied; and
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(e) because the giving of service contracts would not subject a manufac-
turer to eventual judicial determination of the meaning of "reasonable
time," "duties [that] are reasonable," "magnitude of economic burden" and
so on.

Senator Moss. Our next witness is Mrs. Pauline Dunckel, director
of governmental services for the Gas Appliance Manufacturers' Asso-
ciation. We are pleased to have you, Mrs. Dunckel, and we look for-
ward to hearing your testimony.

STATEMENT OF MRS. PAULINE DUNCKEL, DIRECTOR OF GOVERN-

MENTAL SERVICES, GAS APPLIANCE MANUFACTURERS ASSOCIA-

TION, INC.; ACCOMPANIED BY THOMAS NICHOL, JR., GENERAL

COUNSEL OF GAS APPLIANCE MANUFACTURERS ASSOCIATION,

INC.

Mrs. DuNcKEL. Thank you Senator.
Senator Moss, may I introduce the general counsel of the Gas Appli-

ance Manufacturers Association, Mr. Thomas Nichol, Jr.
Senator Moss. We are very glad to have you, Mr. Nichol.
Mrs. DUNCKEL. Mr. Chairman, as always, I appreciate an oppor-

tunity to appear before your committee to discuss the problems of
commerce and industry.
My name is Pauline Dunckel, and I am director of governmental

services for the Gas Appliance Manufacturers Association. We have at
the present time 628 members who produce in excess of 90 percent of
the gas appliances and equipment made in the United States.
I shall send to Mr. Sutcliffe for the record a membership directory

for your reference.'
We operate in a somewhat parallel way to the Association of Home

Appliance Manufacturers except that our coverage is solely of the
gas appliance industry. We have been cooperating with the Presi-
dential task force and reporting jointly with AHAM in matters of
warranties, complaints, and so on. We are parties to the Major
Appliance Consumer Complaint Council which is currently in the
embryonic stage. I think the council will do a great deal to open the
channels of communication between dissatisfied customers and
manufacturers.
Let me emphasize that we wholeheartedly believe that a guarantor

must live up to his guarantee. I know that is the purpose which you
have in mind in writing this bill, and we have absolutely no objection
to that purpose. We cannot and do not condone failure on the part of
a manufacturer or a seller to live up to the promises they make to in-
duce the sale. We cannot object to sanctions which compel them to do
this.
We are aware that there are many complaints about guarantees. I

personally handle the complaint service for GAMA. We started it in a
formal way on July 15, so it is just completing its sixth month. In that
period I have only handled 136 cases. A large percentage, perhaps
85—I haven't counted them—are closed satisfactorily. Many of them
are on products far out of warranty.

The directory is in the committee files.
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I. have to tell you a story about one that was made by a company
which stopped making the particular product in 1951, so that the
complaints are not all on products still "in warranty." We have to go
much beyond that.
One of the most serious complaints about warranties is with regard

to clarity, and many of these criticisms are amply justified. We have al-
ways worked on this matter of warranty clarity, but for the past year,
we have been concentrating on this in connection with the task force.
I have worked with more than 100 companies, the larger ones in our
industry, who have said that they will review their warranties in the
light of the task force's recommendation, and they are clarifying them.
I think good progress is being made. We haven't completely elim-

inated all of the problems, but Rome wasn't built in a day. We will
keep working on it, and as we go along, I think your objectives can be
accomplished largely voluntarily, and without new legislation.
We .regret that customers of our industry have received inadequate

servicing of their appliances or equipment, or unsympathetic treat-
ment by sellers or manufacturers.
Reading the letters I get from complainants, I think a great deal of

our difficulty arises because service people don't have the same sense
of pride in their jobs that they used to have. This is something we are
trying to work at. We are trying to recruit and hire a better type of per-
son, and do a better job of training, than we have before. You may
have had the experience of a man coming into your house to repair your
television who says, "Why did you buy that junk?" You reply in kind.
An argument can be made for courtesy as well as good service.
You have my assurance that our industry is hard at work on this.

We strongly believe that a seller and a buyer should be wholly free to
arrive at their own bargains in the marketplace. We believe that they
should arrive at agreements openly, and that they should back up
whatever agreements they make with regard to the articles sold.
We look with concern upon a law which would, however, attempt,

by legislative fiat, to create something which should be the result of
free negotiation in the marketplace. The statute would say to the
seller and to the buyer that no matter what deal they may mutually
find satisfactory and wish to accept, this law will preempt certain as-
pects and impose its own terms upon their bargain. We do not believe
that this is wise lawmaking or healthful for the economy. Perhaps
more important in the long run, it doesn't bring about the desired
balance of equities between buyers and sellers, which you are seeking
through this bill.
If you are going to change this freedom of negotiation, there must

be very ample justification, and I am not sure it exists at present.
This statute would restrict this freedom of bargaining to a degree: It

says, for instance, that the guarantor must bear the full cost of making
the repair or replacement, even though the buyer might be ready to buy
the product without such provision. Let's remember that many ap-
pliance warranties today have a provision that the manufacturer will
furnish the part, but not the labor. The labor cost is a matter of nego-
tiation between the dealer and his customers, and there is good reason
for this. It means that the customer has a choice as to which he wants
to take—the full guarantee as you call it, or a limited warranty. The
more extensive a warranty's coverage, the more it becomes a factor
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of price. If products under a warranty, excluding labor, can be sold at
a lower price than those under a guarantee, including labor costs, this
price factor will logically influence the decision of a good many cus-
tomers.
I think what I am saying, in another way, is there isn't any such

thing as a guarantee "without charge." The charge is in the price. It
is either concealed in the price at the time of purchase, or you pay for
it in the form of a service contract. Perhaps it would be fairer to set
this out as a separate charge in the service contract.
We view seriously any proposed legislation which would limit free

bargaining—particularly when the reasons for these limitations have
nothing to do with health or safety or deception. An agreement be-
tween the parties as to what the terms of a warranty should be can
hardly be viewed as so unfair, or so shocking to the public conscience,
that it should be prohibited.
If the consumer were unwilling to accept a warranty less broad

that the guarantee this bill describes, the limited warranty simply
would not survive. Warranties are competitive, as much as prices are
competitive, and we do much in this country to preserve competition.
Some years ago an automobile manufacturer shocked his com-

petitors by offering a much longer warranty than any of them offered.
Despite this, the competitors' business in the year that followed did
not drop sharply, because some people preferred the competitors'
models to the guaranteed model with the 5 years and 50,000-mile
warranty.
In various industries, and for a good many years, the manufac-

turers have given "prorated" or "percentage" guarantees, whereby the
expense of replacement to be borne by the manufacturer and the
owner depended on the year in the guarantee period in which the
failure occurred. This would mean that in the 6th year the manu-
facturer might pay 40 percent of the cost, and in the 7th year, 30
percent, and so on. Obviously, he would pay less than 100 percent.
It appears that this type of guarantee might be outlawed by the bill
before us. Perhaps you will comment on that point. One wonders if this
practice is so inherently evil and so unfair that it has to be abolished.
The possible impact of this proposed legislation on the middle-size

and smaller companies could bring economic hardship, and even force
some smaller units out of the marketplace, I believe. I know this is
relatively hard to prove and I know the different points of view on it,
but these sellers do not and cannot, these smaller ones, have nation-
wide retailing and service facilities, as do a number of the larger pro-
ducers in our industry. If they have been giving warranties for parts
but without labor—as is most probable—they know the cost of furnish-
ing and shipping those parts, because they have some idea of the re-
currence in the number of claims, and they can establish their prices
accordingly.
Under the proposed law, these companies would have to scramble

around to find service facilities wherever their products may come to
rest. Thus, a smaller manufacturer in Bangor, Maine—and we have
one there—must now be prepared to find servicing people and guess
at the costs of service in Fargo, N. Dak., San Diego, and Mr. Nichols
says, even in Guam.
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But these companies must raise their prices, of course; obviously.
And how serious these increases will be in connection with the smaller
companies' ability to compete, and the inflationary spiral in general,
must both be considered.
Turning to the actual text of the proposed statute, I would like to

call attention just briefly to two or three points:
Section 6, it seems to me, would invade our hard-working, everyday

English language to place a wholly artificial limitation on the terms
"guarantee" and "warranty." You may have noticed in this paper I
have used them interchangeably, because to me they are completely
interchangeable. I think the Federal Trade Commission tried for about
20 years to make this distinction, and then finally came to the con-
clusion that they are popularly interchangeable especially in respect
to a seller's representations about his product. liTe wonder what hope
of success the Government has in legislating these words into a strait-
jacket for use in the marketplace.

This example was given me, and I think it is a particularly good
one, although it is a little silly. It would be all right for a seller to
use the word "guarantee" in connection with an electric fan, but he
would be prohibited from saying that a fish tank is guaranteed not to
leak for 1 year, because the tank doesn't have any movable components.
What happens to the seller who sinfully uses the wrong word,
"guarantee."
One can imagine the man who says to his friend, "Did you get a

warranty with your new car?" And the friend says, "No, but they did
give me a guarantee." I think the confusion created by section 6 would
be spectacular.
I have the same problem that Mr. Lamb expressed about the words

"express guarantee." In section 2-313 of the Uniform Commercial
Code at subparagraph (b) ,there is this wording:
"Any description of the goods which is made part of the bargain

creates an express warranty that the goods shall conform to the de-
scription." I have underlined "that the goods shall conform to the
description." But the similar section in your bill says: "And descrip-
tion of the consumer product or any of its components which is made
part of the bargain creates an express warranty."
The omission in S. 3074 of the words "that the goods shall conform

to the description" suggests that any description of a product creates
an obligation to repair, replace, et cetera, unless this obligation is
specifically negated.
What is "express guarantee?" How is it made? When is it made?

Apparently it can arise from any description of a consumer product
which becQmes part of the bargain.

Let's consider an extreme example, where a seller says to a customer,
"This is a 100-watt light bulb," and the customer buys it. I think that
is a performance guarantee that this bulb will yield 100 watts of light.
Under the Commercial Code the seller only has to deliver a light bulb
that will produce 100 watts, and then his obligation is ended, because
it was merchantable.
Under this, is it possible that these innocuous words have also cre-

ated an express guarantee, and the obligation to repair or replace
that light bulb for a reasonable period of time at the seller's expense?
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After all, what the seller said was certainly a description of the prod-
uct and certainly became part of the bargain.
I use that only as an example that we do need to sharpen the fuzzy

words in the bill, and you have said that many times in the course of
this hearing.
We urge strongly that the circumstances of the creation of an ex-

press guaranty be more clearly set forth, so that the seller can have
what he is certainly entitled to—a clear understanding of the effect
of his words.
Along the same line, we believe that the bill should more clearly

show that a sale may be made without a guarantee and how. We worked
on this for quite a while, and read it one way and said you couldn't
sell the product "as is." And we came around to deciding that perhaps
we could, when we read Senator Magnuson's statement when the bill
was introduced in the record. It isn't really clear from the text that
you can sell the product "as is."
The Uniform Commercial Code is quite clear on how this may be

done. We suggest that a seller of consumer products is entitled to
provisions no less clear than those in the code, particularly in view of
the uncertainties suggested by section 2 (9) , as mentioned.
Under section 3, the duties of the guarantor are "to repair, or replace

if repair is not possible. . . ." I obviously have omitted some words.
This seems unreasonably strict, since repair might actually and
physically be possible but extremely difficult, very expensive, and
highly uncertain. We believe the word "practicable" should be substi-
tuted for the word "possible."
Under section 2(8), the seller, instead of replacing, may refund

"the purchase price of the product less reasonable depreciation based
upon use." It is probably the intent of the legislation that the "pur-
chase price" is the price paid by the consumer to the seller from
whom he purchased the product. If the manufacturer is the guarantor
and he is required to make the refund, that price would contain mark-
ups for both the distributor and the dealer, and could 'presumably
force the manufacturer to refund in dollars a substantially larger
amount than that which he originally sold the product for.
The provisions of section 5 (c) , requiring the seller to tell the buyer

what the cost of the maintenance will be, if performed by a designated
representative of the seller, come close to being impossible to meet.
There is no way in which the seller can be certain what the cost will
be, because he cannot be sure whether the buyer will be using the
product one block from a service representative of the seller, or 3 hours
by automobile from such representative. Even more important are
the fluctuations in the service labor rates and believe me, they fluctuate
as much as 200 percent between such locations as New York City,
Peoria, Ill., and Great Falls, Mont.

Section 8 says:
Nothing in this Act shall prohibit the maker of a performance guaranty from

warranting parts and not labor after the expiration of a performance guaranty
period if that period is of reasonable duration.

This suggests that the "reasonableness" of the performance guarantee
period, and we are not quite sure who decides what is reasonable, may
control whether the guarantor is allowed to give voluntarily an ex-
tended parts warranty which he is not obligated to give. For example,
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on some of the products in my industry, we have a specific warranty,
and then we warrant certain types of burners for a longer period.
Unless we knew that our specific warranty period was considered
reasonable, the manufacturers might hestitate to give this longer
guarantee which has an advantage to the consumers.
In conclusion, may I reemphasize what I said earlier. We think the

guarantor must live up to his guarantee, and we do not condone any
misrepresentation of either the product or the warranty. However,
there are many kinds of products and many sizes and types of manu-
facturers, who sell to varying distribution channels. We do not believe
that legislation, which forces all of these interests into the same mold,
will be fair to consumers, to sellers, or to manufacturers.
Thank you very much.
Senator Moss. Thank you Mrs. Dunckell for a very fine statement.

Obviously, we have some differences in point of view on this legisla-

tion, 
and we are glad to have your point of view.

It would seem to me in your testimony you interchangeably use
warranty and guarantee and you think other people do. It is really
an argument for havincr

b 
these terms defined, so we know precisely

what they mean, and what a buyer may depend upon, and if that
becomes standard throughout all selling in the industry, then, we
won't have this problem of interchangeability.
You pointed out the difficulty of a manufacturer guaranteeing that

he will repair or replace the product and that would indicate that
you, therefore, would not think he would chose to do that—that he
would rather go to the warranty, where he would say, I will replace
the part, but the labor is yours.
That is exactly the problem, you see. In selling the product, either

the manufacturer or the seller uses terminology that the consumer
thinks means that he is going to get his product repaired and replaced
if it goes bad. As it turns out, maybe what he gets is a part, and he
has to hire some fellow at $10 an hour or something, to come and
replace the part and put it in.
Mrs. DUNCKEL. The manufacturers in our industry feel, there are

really two parties to this sale to the consumer. The manufacturer makes
his profit in producing and selling the goods to the distributor. He
think that the dealer also has a profit motive in this, and that he
will do a better job, perhaps

' 
in servicing the product if the responsi-

bility for the service labor is his.
Now, the seller has an option, if he wants to absorb that labor cost.

There are also many instances where that cost is billed back to the
manufacturer. But in the gas appliance industry, there are very few
guarantees in the sense that you define them in this bill. We do warrant
parts, and we do not pay the service labor. There are exceptions, but
they are minor exceptions.
Senator Moss. But the thrust of this bill is, first of all, the manu-

facturer and the seller are not required to give any guarantee or war-
ranty, or offer a service contract, they can go clear down to "as is;"
sold "as is."
However, if they choose to rely on one of those, whatever it is,

then, there is a requirement not only that it be clearly stated, but that
they must fulfill that obligation.
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Of course, as you say, and I agree, your objective of eliminating de-
ception and getting to the consumer what he is entitled to get is the
same as ours.
Mrs. DUNCKEL. That's right.
Senator Moss. What we differ on are those who have in the past, and

some still are perhaps, taking advantage of this confusion or this mis-
understanding and the resulting feeling of frustration and resentment
that builds up in the consumers' feeling that they have been bilked.
Mrs. DUNCKFL. I think that is true.
We have the same objectives, and we know we are going to have

to go through a period of change here. If it had already been ac-
complished that a guarantee meant one thing and a warranty meant
something else, we would have been far down the road.
Whether this bill will accomplish that objective, we are not quite

sure.
Senator Moss. I can't say we are sure either. That is what we are

trying to probe and find what we can do to accomplish this.
Mrs. DUNCKEL. Mr. Chairman, may I also add for the record, I may

have mentioned this but I don't think I did, the recommendation we
have made to our industry of the basic elements of a product warranty.
It goes somewhat farther than the AHAM recommendation does, and
I would like to make it a part of the record.

Senator Moss. We would be very happy to have that made a part
of the record.
(The recommendation follows:)

BASIC ELEMENTS OF A PRODUCT WARRANTY

1. It should clearly ,set forth:
( a ) The name and address of the warrantor.
( b ) To whom the warranty is extended.
(c) Geographical limitations, if any.
(d) The product or specific parts thereof covered and against what.
(e) The specific time (not longer than the reasonable expected service life)

for which the product ( or parts thereof) are covered and when this time starts.
(f) In case of a claim under the warranty:

( i) Exactly what the warrantor and/or seller will do, where and at whose
expense.
( ii) Exactly what the owner must do, where and at whose expense.

2. All language should be clear, concise, simple and avoid "legalese."
3. Exceptions, disclaimers or exclusions should be imited to those the war-

rantor considers actually necessary and should be fully and clearly stated, with
the same prominence as the affirmative statements.

4. The printing should be clear, well-spaced, and easy to read rapidly. "Small
print" items should be avoided.

5. Any heading or title should be fully descriptive and accurate. (Headings
such as "TEN YEAR WARRANTY" should be avoided if any coverage under
the warranty is for a shorter period. Also, where the manufacturer agrees to
replace defective parts but without payment of incidental labor or service
charges, the warranty should be designated as a "Limited" or "Parts" warranty.)

Senator Moss. Let me ask my counsel if he has any question or
comment, and then we will move on.
Mr. SUTCLIFFE. You asked whether or not a pro rata warranty would

be permitted under this bill.
Let me see if I can clarify for the record the requirements by which

a pro rata warranty would be allowed.
A pro rata warranty would not comply with the terms of the per-

formance guarantee set forth in the record. Therefore, if a person

1
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were going to give a pro rata warranty, the warranty would have to
be given in such a way as not to invoke the language of S. 3074 related
to express guarantee related to performance.
Now, in your discussion in your written statement there are two

aspects of the creation of a performance guarantee. One is that it is
an express guarantee as defined in the act and for the most part it picks
up the Uniform Commercial Code. No. 2, that that be related to per-
formance.
I think that a very good legal draftsman, and I am sure there are

many in the industry, could construct a pro rata warranty so that
it made no promises about the performance but only told the person
what to do in the case of a failure during the warranty period and
what kind of remedies or what kind of costs the customer could be
expected to absorb.
So I think with careful legal drafting, pro rata warranty would

still be possible; but guarantors would have to avoid the notion of
an express guarantee related to performance.
That brings to mind your comment about the words related to per-

formance. The words are picked up because of our previous legisla-
tive endeavors in defining performance standards which really go
toward those things as the introductory statement of Senator Magnu-
son suggested, which work or don't work. If it conveys to the con-
sumer—and this would be the inquiry and this is why it has to stay
within the scope of the Uniform Commercial Code notion—if it goes
to the notion of how this thing will perform over a given period of
time, then

' 
in fact, it becomes an express guarantee related to per-

formance. We are concerned about things that work or don't work.
Mrs. DUNCKEL. Talking about a water heater, for which the water

heater has a full guarantee for a certain period. After that when the
product would be normally deteriorating, then it gets a pro rata
warranty.
Mr. SUTCLIFFE. That would be allowed if in fact you gave a per-

formance guarantee, as you apparently give for a certain length of
time, and the draftsman very clearly set forth the fact that this is no
assurance that the water heater will continue to last for that length
of time.
In other words, as long as you are clear not to conjure up and con-

fuse the consumer to think that he has 20 years coverage rather than
1-year coverage you can give a parts warranty. That is the thrust
of the bill and that is the way it is written. So it puts a premium on
legal drafting where perhaps there hasn't been one before. The pre-
mium is legal drafting to avoid the incidents of the bill rather than
legal drafting designed to put your manufacturer or retailer in the
best possible position, vis-a-vis the consumer whose product has
stopped functioning.
Mr. NicHozs. I would be glad to comment on that.
It seems to me that one of the objections that has been raised to

warranties or guarantees over the past some years is that they are too
complicated and they are full of legalized language which the con-
sumer has trouble perhaps understanding, and to which I am sympa-
thetic.
You point out that this bill would require particularly skillful legal

drafting in the example which you cite. I would say to you, sir, I don't
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think this is a commendation of the legislation. I think the simpler
the drafting, the more useful it is going to be to everybody.
Mr. SUTCLIFFE. Perhaps you have hit upon a point, that we have

been too flexible in the approach in this legislation. What we have
attempted to do is to tell the consumer if you have the words "perform-
ance guarantee" you have an insurance policy that that product will
perform during the duration stated; if it fails to perform you are go-
ing to get some quick settlement and adjustments to put that product
back in operation.
If you are suggesting that allowance of additional things, such as

the word "warranty" will confuse the consumer—and these are de-
terminations I think that the Federal Trade Commission would have
to make as to what the expectations of the postsale expectations of the
consumer are with the use of these words—then, in fact, this committee
may have to reconsider whether or not the flexibility in those areas
is proper.
If, in fact, the legal draftsman cannot create what he wants to cre-

ate without confusing the consumer, then, perhaps we should not allow
him to confuse. But what I am suggesting is there may be a way to
characterize in the bold face and in spelling out in very plain and
simple language what that pro rata warranty will do without conjur-
ing up the fact that the consumer is getting protection for a period,
full insurance protection for a period longer than what he is really
getting.
Mr. NionoLs. I feel compelled, sir, to make this comment, that it

seems to me that what the consumer gets under the promises of the
manufacturer is much more important than what tag is put on the
promises, what label or what name is applied to them. Perhaps if this
legislation went through—
Mr. Sui'CLIFFE. I would agree with you. The substance is certainly

much more important than form, but unless form and substance are
related so that the consumer can understand by the tag what he is
getting, then, we have not accomplished the thrust of competition in
the sale of guarantees.
Mr. NicHoLs. I would say, sir—
Mr. SUTCLIFFE. In other words, how can the consumer make the

choice that this is the best quality guarantee unless you have before
him the information to make that determination?
Mr. NICHOLAS. I think it is in the document or in the promise.
Mr. SUTCLIFFE. How can he understand that?
Mr. NICHOLS. Because he thinks these words are interchangeable, Mr.

Sutcliffe. I really believe this, sir.
Mr. SUTCLIFFE. We will introduce for the record marketing studies

that show the word "guarantee"—and this is why we have chosen to
make the differentiation—the word "guarantee" is a much stronger
word. If those marketing studies are incorrect, all I am saying to you
is we will have to strengthen the bill and eliminate the use of the word
"warranty" as well, except in a defined situation.
Mr. NICHOLS. If the Congress would like to legislate the meaning of

these two words my only comment would be that perhaps you will see
the results, but 

words,
think I will live that long.

Senator Moss. We appreciate your point of view.
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Maybe what it comes down to is the words have been prostituted,
they have been used in differing senses by different manufacturers and
different sellers to the point where the consumer is fully confused, and
that is exactly what we are trying to get away from.
If you are going to have a marketplace where a consumer can shop,

then, for price and quality make his decision, he has to know what cer-
tain terms mean and he has to be able to rely on them. If he thinks they
mean one thing, and they turn out to mean something else, then he is a
frustrated and dissatisfied consumer.
Mrs. DUNCKEL. I agree completely that the words have to be clear

enough so the consumer cannot be deceived.
You probably know one of the largest companies in the industry,

trying to comply with the task force, published its guarantee and calls
it a promise. There is not the words "guarantee" or "warranty" in the
whole thing. That one point has probably gotten more publicity than
any other.
Senator Moss. It is sort of a refreshing departure. I am glad to have

you mention that.
I appreciate very much having your testimony Mrs. Dunckel and

Mr. Nichols. We appreciate your coming here.
We are going to be considering this matter for some time. We will

welcome at any time, any comments that you care to make to us.
Mrs. DUNCKEL. We will be at your service.
(The following questions were submitted by Senator Pearson to

Mrs. Dunckel :)
Question: You have referred at some length to the problems this bill would pose

for the small manufacturer. Am I correct in the assumption that the Gas Appli-
ance Manufacturers Association includes a number of small manufacturers?
Do you believe that in all cases small manufacturers could comply with the

*minimum requirements for a guaranty proposed in this bill simply by raising
their prices, or would there be instances in which it would simply be impossible
for a small manufacturer to meet the proposed minimum guaranty requirements?
Answer: Yes, Senator, the membership of the Gas Appliance Manufacturers

Association includes a substantial number of small manufacturers. I do not
think in every case that a small manufacturer could comply with the minimum
requirements of S. 3074 merely by raising his prices. I say this because it would
be virtually impossible for a small company to estimate labor costs to install
replacement parts in all sections of the United States. We have long felt that
dealers should bear a part of the responsibility for keeping products in repair. It
is likely that a dealer makes as much on the sale of an appliance as the manu-
facturer does and should, therefore, be willing to assume the service labor respon-
sibilities.

Question: Would a fair summary of your position be that you don't believe
additional legislation in the area of warranties and guaranties is necessary, but
that if some additional legislation were found to be necessary you would favor
an approach which would simply require that the terms of any warranty or
guaranty which a manufacturer may choose to give be clearly stated and that
the manufacturer live up to the letter of such guaranty?
Answer: 'Yes. Enforcement powers are already vested in the Federal Trade

Commission and, if the Senate feels that further powers are needed, legislation
is pending which would give FTC the right to seek temporary injunctions in
cases where the violation appears to warrant such action.

Senator Moss. Our next witness is Mr. Eugene Keeney, who is presi-
dent of the American Retail Federation.
Mr. Keeney, we are glad to have you here.



92

STATEMENT OF EUGENE A. KEENEY, PRESIDENT, AMERICAN
RETAIL FEDERATION; ACCOMPANIED BY WILLIAM K. McGRATH,
MANAGER, GOVERNMENT AFFAIRS DIVISION; AND JAMES M.
GOLDBERG, VICE PRESIDENT, GOVERNMENT AFFAIRS DIVISION,
WASHINGTON, D.C.

Mr. KEENEY. Mr. Chairman, my name is Eugene Keeney. I am
president of the American Retail Federation. And I have with me
this morning Mr. James M. Goldberg, vice president of our govern-
ment affairs division, and Mr. William K. McGrath, manager of our
government affairs division.
Senator Moss. We welcome you gentlemen, too, this morning.
Mr. KEENEY. On behalf of the federation, I wish to thank the chair-

man and the committee for the opportunity to testify today.
The American Retail Federation is a national organization which,

through its 50 State and 28 national retail trade association affiliates,
represents more than 800,000 retail establishments of all types across
the country.
As to the federation's position regarding guarantees, the federation

has long advocated clear and meaningful guarantees offered on prod-
ucts sold to the consumer.
While guarantees are primarily the creation of the manufacturer,

the federation is cognizant of the opportunity for retailers to work
with manufacturers to voluntarily develop programs directed toward
the improvement of guarantee practices.
For quite some time now, Mr. Chairman, retailing has engaged in

comprehensive and constructive voluntary efforts along this line.
One of our major affiliates is the National Retail Merchants Asso-

ciation, which is a national trade association composed of almost 2,000
corporate members, operating some 16,000 retail department store and
specialty store outlets throughout the country, and accounting for
some $23 billion in annual sales. Many of its members are small, local
specialty shops and department stores, but its membership varies from
the smallest shop to the largest, multiunit national chain.
NR1VIA has adopted what is proving to be an effective voluntary

action project consisting of education and guidance for its members
and other retailers as to the legal requirements for guarantees and the
most effective use of guarantees in the interest of retailers and con-
sumer alike. The program envisions continuing coordination with
manufacturers and applicable Government agencies. We have been
working very closely with AHAM and GAIViA who have testified
today.

Although the President's Task Force on Guarantees was limited in
its study to appliances, NRMA's plan is storewide in composition.
The action program contemplates as its basic features the wide

circulation of a "Retailers' Guide to Guarantees" and "Retailers'
Guide to Buying Appliances," which carry forward the basic con-
cepts of the action program, which are:

1. Publicizing and explaining the requirements of the FTC Guides to Guaran-
tees, and the manner in which industry—including retailers—can comply.

2. Suggesting the use of simplified, clear, concise and effective guarantees
which protect the consumer, rather than the guarantor, and can be used as
merchandising tools;
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3. Recommending the elimination of unnecessary disclaimers and exceptions
in guarantees, particularly legal rights that the consumer would have in the
absence of disclaimer;
4. Urging retailers to investigate the reputation of manufacturers and dis-

tributors of appliances to ascertain whether they properly meet consumer
servicing needs and complaints;

5. Urging retailers to be satisfied that their appliance suppliers are providing
the consumer with adequate and accurate point-of-sale information and user's
manuals;

6. Recommending that retailers should be certain that their sales representa-
tives are thoroughly educated about the appliances they sell, and that their
suppliers offer them necessary training programs in this connection; and

7. Suggesting that retailers investigate their supplier's repair parts facilities
and availability, as well as their service networks as a preliminary to buying
from them.

NRMA's two guides for retailers covering these essential features
of the President's task force report have been widely circulated to
thousands of retail outlets, legislators, consumer groups and con-
sumer agencies, as well as to manufacturers and distributors.
In addition, NRMA has prepared a consumer pamphlet explain-

ing the five basic points required by the Federal Trade Commission
to appear in guarantees, the importance of reading a guarantee be-
for a product is purchased and the importance of recognizing guar-
antee limitations and disclaimers and ascertaining their meanings.
Another of our outstanding national retail affiliates, the Variety

Stores Association, has been advocating clear and meaningful guar-
antees. Its consumer committee decided that a simple, printed guide
on how to clarify guarantees would be useful, especially to smaller
supplier companies.
This committee adopted the "FTC Guides Against Deceptive

Advertising of Guarantees" and prepared a folder, which was re-
viewed prior to publication of FTC staff. This was made available to
those buyers of member companies who handled appropriate lines of
merchandise. Thousands of copies of the folder were given out by and
in the name of retail companies, rather than the more impersonal
association name.
Of course, the folder did not eliminate the problem. However, it

helped to focus attention on the need for voluntary, constructive action
by those who were responsible—the manufacturers. It has stimulated
progress.
This is an example of how smaller store retailers selling nationally

branded merchandise which do not have direct responsibility for
guarantee, repair service or preparing product information can en-
courage improvement by vendors.
Another national retail association affiliate of the Federation, the

National Home Furnishings Association, which testified yesterday,
has published a six-page instructive article in its .trade association
magazine explaining and clarifying guarantees for its members. This
information has made furniture retailers more knowledgeable in their
buying in relation to guarantees—the ultimate beneficiary is the con-
sumer who receives the meaningful guarantee.

lAre have been hearing of the substantial strides which industry is
making in these voluntary efforts. Just last month, for instance,
Secretary of Commerce Stans referred to the President's Task Force

40-743--70-7



94

on Guarantees and the guidance it has been giving toward voluntary
improvements in guarantees and service.
The Secretary emphasized:
Frankly, it has been complex and difficult going. But we do see significant

progress. Their warranties and guarantees are now simpler, easier to read and

understand. Agreements have been reached on parts availability, the meaning

of "authorized" and "factory trained" service, and the location of model numbers

where purchasers can read them without undue efforts.

Acordingly, in our judgment, because of the voluntary efforts of
the retail industry, coupled with those efforts engaged in by manu-
facturers, the Federation does not feel at this time that legislation is
proper or indeed required to remedy present problems in guarantees
,offered on goods sold to the consumer.
We concede there is much to be done, but sincere efforts, accom-

panied by significant progress, have been made by the manufacturing
retailing industries in developing clear and conspicuous disclosure.

Senator Moss, on behalf of the American Retail Federation, we con-
gratulate you and other members of this subcommittee, on your deep
concern for the consumer. Substantively, we would like to submit our
comments regarding the legislation which you have proposed, the Con-
.sumer Products Guaranty Act, S. 3074.

With respect to our critique of S. 3074, retailers have favored proper
and adequate disclosure of all aspects of a guarantee given with the
:sale of the consumer goods. The standards as outlined in sections 3,
8, and 9 of the proposed bill would limit the use of the word guarantee
to products having electrical, thermal, or mechanical components and
further solely to those situations where free parts and labor are pro-
vided for a reasonable period of time.
The alternative is not to offer any guarantee at all. There is a third

situation that has not been provided for in this proposal—the middle
ground—that is, a guarantee as to parts only. There are many small-
and medium-sized manufacturers and retailers who are willing to re-
place parts but because of their limited size and scope of operations
could not provide the service required in this proposed legislation.
Shouldn't the consumer have the choice or option to receive a parts
.only guarantee?

Now, with respect to the word "guarantee," for many, many years,
many retailers have used the term satisfaction guaranteed or your
money back," which have become words of company policy rather
than guarantees. In our interpretation of section 6 of the proposed bill,
we believe it would limit the use of such expressions to products hav-
ing electrical, thermal, or mechanical components.
Furthermore the word "guarantee" has such a wide use in the

marketplace that its exclusion as to soft goods, food products, and
other nonelectrical, nonthermal, or nonmechanical products would
cause varying degrees of consumer confusion and dissatisfaction.
The word "guarantee" may lead to confusion only where the terms of

the guarantee are not clearly and conspicuously disclosed. The same is
true of the word "warranty." The problem with guarantees involves
disclosure of what is covered by the guarantee—not the word itself.
'The solution to the problem will not be found in redefining words.

With respect to consumer remedies, as expressed in sections 15
through 17 of S. 3074, they are the subject of separate legislation before
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this committee, and, in our judgment, such considerations are not
appropriate at this time.
Other problems that we see in S. 3074 can be detailed as follows:
1. Price competition will be limited. Whether or not to guarantee a product,

and if so, the manner in which to do so, and the duration of the guarantee, and
all elements of price competition. Requiring uniform guarantees will reduce
competition in this importard'element, of the, price of products.

2. Smaller manufacturers and distributors could be driven from the market-
place. Many smaller manufacturers, and most importers, cannot afford on a
national basis the absolute guarantee required by S. 3074. They often do not
have the necessary service facilities or trained servicemen to provide both parts
and labor for all their products. Thus, they could be forced to drop those
guarantees which they now can provide for their products—which are often
lower priced products. Thus, they will be unable to compete With the larger,
more well-endowed manufacturers capable of meeting the restrictive require-
ments of S. 3074.

3. Similarly, smaller private brand and importing retailers who are unable
to provide the necessary parts or labor required under S. 3074 will be placed
at a great competitive disadvantage in relation to those few competitors, having
full or more adequate service capabilities.

4. As a result, consumers will be deprived of the present broad selection of
products available to them at varying prices which often relate to the scope of
the guarantees provided by a wide variety of manufacturers.

Our recommendations, Mr. Chairman, are to the effect that great
progress has been made in improving guarantees the facts and infor-
mation concerning this progress have been submitted to the President's
Task Force on Guarantees.
President Nixon, in his October consumer message, requested that

the task force reconvene to review the year's progress in this important
consumer interest. It would be untimely in our judgment to support
any legislation in this area until the final report of the task force has
been released. Upon release of this report and an opportunity to review
it, the federation would like to submit further comments and recom-
mendations concerning the need for guarantee legislation.
Senator Moss. Thank you, Mr. Keeney. You may be sure that any

additional comments you wish to make on this legislation will be
gladly received by the committee after the task force has reported or
at any time while the legislation remains before us and while we are
considering the various provisions of the legislation.
We would hope there would be another opportunity for .you to

testify. We appreciate getting this statement that you have given us
this morning. I am a little in doubt about some of your criticisms.
For one thing, you feel that price competition would be limited

because of the guarantee-warranty situation, whereas the thrust of the
bill is to create one more element of price competition.
If the manufacturer, the seller, wants to give the performance guar-

antee and. thereby induce a sale he has to stand behind it in certain
ways. If he wants to give a pares warranty and stand behind replace-
ment of parts and thereby induce a sale, he has another obligation. If
he doesn't want to do that, if he wants to sell a service policy and
thereby induce a sale, he can do that. If he wants to go to the lowest
element and just sell "as is" and consequently, I suppose, be able to
reduce the price and induce the sale by the lowest possible price, he
can do that.
But he can compete in any way he wants, and there will be more

ways of competing than exist now when we have this confusion as to



96

just what is involved and often times misleading inducement as to,
what certain things mean and failure to stand behind the inducement
offer.
Mr. KEENEY. I wish I could agree with you, Mr. Chairman, but

basically the proposed legislation sets Federal standards along this
line and only those larger manufacturers and large retailers who have
the service capabilities would have the advantage with respect to price.
In our judgment, in the long run we would be squeezing the smaller
manufacturers as well as the smaller retailers.
I am sure you would agree with us that we do want to protect the

marketplace and have a balance as far as competition is concerned.
Senator Moss. We had the representatives of the small retailers be-

fore us, and they didn't seem to think that they were going to be at
any disadvantage. I can see some substance to the argument that a
large manufacturer can maintain a service repair staff and utilize its
time more fully. I guess on a per-unit basis there might be some dis-
advantage to a very small one who could not maintain a full-scale staff
if he were giving a service repair contract. This might require some
sort of a cooperative arrangement among some of the smaller ones, if
they needed to compete in this area of service repair contracts. But I
do not see how the smaller manufacturer would be at a disadvantage
on the performance guarantee. If the product didn't work, he would
replace it and it would perform as he guaranteed it would perform,
and on the warranty if he makes it clear what he warrants.
Mr. KEENEY. I think it boils down to the simple fact, and again I

am repeating myself, but this is why we are so concerned about the
bill, it seems to give such a tremendous advantage to the "bigs" and it
creates an imbalance as far as the free competitive market that our
country enjoys.
We feel that it will give more and more advantage to those who

have these facilities and who do have the capabilities.
I would say you have introduced this legislation, Mr. Chairman,

for one basic reason: More and more problems with respect to service
and repair than anything else with respect to appliances.
We are going to see more of this for the simple reason that train-

ing of personnel is more difficult. So, your legislation, as you propose
it and as it is presently drafted, would give so much more of a
competitive advantage to those manufacturers and retailers who do
have this service capability, and it would create an imbalance as far
as competition is concerned.
Senator Moss. I was simply going to say this, talking about the

competitive advantage of the big manufacturer, I don't see that this
bill sharpens it any more, and I wonder if your argument doesn't
come down to saying that the smaller one who cannot do these things
can nevertheless cover up the fact that he is not going to be able to
do it and sell it to the consumer who is the loser when he does not
get the kind of guarantee or service that you are talking about.
Mr. KEENEY. You see, section 3 of your proposed legislation basi-

cally requires free parts and labor for a reasonable time. It doesn't
say anything with respect to parts only, which is what many of the
smaller manufacturers or retailers would like to offer. It excludes
this. This is where they would be hurt in our judgment.
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Senator Moss. First of all, the performance guarantor who chooses
to give that has to guarantee "to repair, or replace if repair is not
possible and cannot be timely made, all malfunctioning guaranteed
components within a reasonable time without charge."
If any manufacturer doesn't care to give a guarantee of that sort,

he doesn't have to abide by these standards, but if he wants to give
a guarantee and thereby enhance his sales appeal, of course, he has
to meet these standards.
Mr. KEEN-Er. You see, but he doesn't have the option of just, say,

a parts-only guarantee. That is not provided in section 3. This is ex-
cluded, and this is where the smaller manufacturer-retailer can really
compete. This excludes this.

Senator Moss. What about section 8? The point I am trying to make
is that the bill, at least in its drafting, tries to cover all of these
different options, whichever one he wants to elect, and he isn't required
to give a guarantee if he doesn't want to do that.
Mr. KEENEY. Section 8 is only one sentence. I think that clarifies it

further, "Nothing in this act shall prohibit the maker of a perform-
ance guarantee from warranting parts and not labor, but after the
expiration of a performance guarantee period," but he has to guar-
antee parts and labor first
Senator Moss. If he is a guarantor, he can continue on with the

warranty. That is right, that does not state the full section there.
Mr. SUTCLIFFE. For the record, once again to clarify the way in

which the bill operates, the only restriction on giving a parts warranty
is you cannot invoke the "express guarantee related to performance"
triggering device in the bill.
If you give a parts only warranty without invoking the express

guarantee related to performance clause in the bill, then section 3
duties are not imposed.
Mr. KEENEY. Mr. Sutcliffe, you are underlining my very point. He

does not have the right to give just the parts-only guarantee unless
he gives the full 
Mr. SUTCLIrrE. You misunderstand. He can give a parts warranty, he

has to just make very clear that this has no promise or affirmations
related to the performance of that goods for the warranty period.
That is all he has to do.
He can give a parts warranty. Otherwise, if you don't read the bill

that way, then section 8 becomes ludicrous, because section 8 recognizes
the ability to give a parts warranty after the performance guarantee.
If you couldn't give a parts warranty only, you would be saying
you can give after a performance guarantee a parts guarantee, but
that, in turn, is a performance guarantee.
Mr. GOLDBERG. Mr. Sutcliffe, I think the point that Mr. Keeney

is trying to make is, at the time of the sale, the guarantor does not
have the option of giving a parts-only guarantee or warranty or
whatever you want to call it.
An example: I got in the mail yesterday an advertisement for a

nationally known typewriter and it was guaranteed for a period
of 5 years as to parts only. The guarantee was very clear, that if
there were any labor costs involved during the period of the guarantee
they would have to be borne by me, the consumer.
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Now, as we read S. 3074, this manufacturer would not be able to
make that guarantee. He would have no options.
Mr. SUTCLIFFE. He would not be able to to make the guarantee but

he would be able to make the warranty. That is the way in Which
section 8 operates, that is the triggering device to tell the consumer
you are in a different ball game.
Mr. KEENEY. I am afraid we interpret it differently and this is why

we are concerned about the bill.
Mr. SUTCLIFFE. I think Senator Moss is suggesting there is a great

deal of confusion about the way this bill is written, and that is prob-
ably the fault of the drafting. But the way in which it does operate,
if you trace it very carefully through the Uniform Commercial Code,
the express guarantee provisions of the bill, and then section 3, which
says express guarantee related to performance," not just express
guarantee, then you can carve out a parts warranty. You cannot call
it, a guarantee because of section 8, a parts guarantee and do what you
are suggesting the small manufacturer should be able to do.
Mr. KEENEY. From the marketplace situation we feel that competi-

tion will be lessened, and this is something I am sure you would not
want.
Mr. SUTCLIFFE. Let me, if I may, address my remarks to that ques-

tion. That is based upon the assumption, is it not, that at the present
time, there is no possible way to reduce service costs? If the small
manufacturer wants to compete, the very simple way for him to com-
pete is to build a product reliably so that if he holds himself out
fully, his exposure is minimal and he can arrange for servicing by
some other party if he doesn't have his own servicing outlets, or the
small manufacturer can do this.
Or the small manufacturer can do this. The small manufacturer can

go to a large retailer who has his own servicing operations and say,
"Mr. Retailer, I have a product that won't break down for 2 years.
You can market that product at a competitive price and not have to
use your service capability and have the expense of that. Therefore,
why, don't you buy your products from me and sell them at a competi-
tive price and continue to give your unconditional—not unconditional
but what under this bill would be a performance guarantee?"
In other words, it does eliminate competition as to competition not

related to quality. But it can be a very strong stimulous to competi-
tion related to quality.
Mr. KEENEY. The basic nub of our concern is the service end, and

section 3—
Mr. StrirCLirEE. If a product doesn't break down during the war-

ranty period, the manufacturer never has to worry about service, isn't
that correct?
Mr. KF.ENEY. There is no question about that.
Senator Moss. Is the National Appliance and Radio-TV Dealers

Association an affiliate of your organization?
Mr. KEENEY. Yes.
Senator Moss. We have here a copy of a letter from Mr. Jules Stein-

berg, the executive vice president, in which he seems to argue very
strongly for the .reouirement of a full guarantee wording.
It seems to me that-this letter pointing out the virtues of the-bill is

a rather strong endorsement of it. I will read just one paragraph.
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"We firmly believe that the best interests of the consumers of this
Nation can be served by compelling all of those who offer guarantees,
to make such an offer in a simple, declarative statement. We propose
that these guarantees be worded somewhat along the following lines:
'If within (days, months, years) a part or parts of this item should
fail to function properly, we guarantee to either repair or replace
them at no charge.'"
Then he goes on to say, "The heart of our argument lies in the fact

that whether it is the supplier's fault or the consumer's indifference,
most people do not thoroughly read these guaranties, and their atten-
tion naturally falls on the part of the guarantee which has the longest
period to run.
"Apparently, they fail to note the shorter all-inclusive period, and

then get quite disturbed when they discover that the entire guarantee
is not for that period."
I think that what Mr. Steinberg has put in this letter indicates the

problem that we have been trying to direct our attention to, in this
legislation before us. I will insert this in the record at this point, so it
clarifies what we are talking about.
(The document referred to follows.)

NATIONAL APPLIANCE & RADIO-TV DEA LERS ASSOCIATION,
Chicago, Ill., November 12, 1969.

(Thank you for the analysis of S. 3074).
Mr. WILLIAM K. MCGRATH,
Manager, Government Affairs Division, American Retail Federation,
Washington, D.C.
DEAR Mn. MCGRAT H : Our Association is keenly interested in the progress of

this legislation which was introduced by Senators Magnuson and Moss. However,
our position on the subject of warranties and guarantees remains exactly the
same as it was four years ago when we first started to explain this view to your
Organization, The Federal Trade Commission and other government agencies.
We firmly believe that the best interests of the consumers of this nation can

be served by compelling all of those who offer guarantees to make such an offer
in a simple, declarative statement. We propose that these guarantees be worded
somewhat along the following lines: "If within (days, months, years) a part or
parts of this item should fail to function properly, we guarantee to either repair
or replace them at no charge".

Exceptions to that last, such as an extended warranty on parts only and not
including labor, could be added following that first statement.
The heart of our argument lies in the fact that whether it is the supplier's

fault or the consumer's indifference most people do not thoroughly read these
guarantees, and their attention naturally falls on that part of the guarantee
which has the longest period to run. Apparently, they fail to note the shorter all-
inclusive period, and then get quite disturbed when they discover that the entire
guarantee is not for that period. Of course, their reading ability is not helped
one bit by the fact that suppliers promote the longer period in large type and
reserve smaller type for the shorter periods or exclusions to the guarantee.
We feel that, should Congress compel all guarantees to begin with our pro-

posed declarative sentence, much of this misunderstanding can be avoided. We
also believe that, no matter how reputable the manufacturer of the product, the
consumer holds the retailer responsible for the fulfillment of the guarantee, and
so his voice should carry greater weight in formulating any guarantee policy.

It strikes us, largely because we have never heard a rational reason as to
why our proposal will not work, that what we are suggesting is not dramatic
enough to be adopted by the policymakers. In short: We have come to the
conclusion that if it doesn't make headlines it won't be adopted.

Nevertheless, I did want you to know how we felt about the matter.
Sincerely,

JULE S STEINBERG,
Executive Vice President.
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Senator Moss. I certainly appreciate your testimony, Mr. Keeney,
and I hope that you will indeed continue to be in touch with us and
give us the benefit of your advice and comment as we consider this
legislation.
Some of your members must already be offering guarantees com-

parable to S. 3074's performance guarantee and others must be offer-
ing full protection, but not providing it because of servicing problems.
So, this bill will try to separate the wheat from the chaff, and we

hope it does; and I imagine there are some strong forces' supporting
this bill, such as the one I quoted from.
We are glad you brought Mr. Goldberg and Mr. McGrath with

you today, and thank you very much.
Mr. KEENEY. It was our pleasure being with you.
(The following questions were submitted by Senator Pearson to

Mr. Keeney:)

Question. Mr. Keeney, it is your view that the retailer must bear considerable
responsibility for assuring consumer satisfaction with the products which he,
the retailer, and not, the manufacturer sells &Weeny to the consumer?
Answer. The retailer must of course bear considerable responsibility for assur-

ing customer satisfaction for the products which he sells because the customer
looks first to the retailer. Whether the product is a nationally-advertised
one, or bears the retailer's private label, when something happens affecting
its performance or utility, the customer returns first to the retailer. Where a
product guarantee is involved, this customer dependence on retailer performance
often puts the retailer in the position where, to maintain customer satisfaction,
he must repair or replace a defective part even though it is not covered by
the guarantee, or the guarantee coverage is unclear. This is why the Federation
supports the principle that all terms and conditions of guarantees be clearly
and simply disclosed.

Question. Have a substantial number of your members made efforts to induce
manufacturers whose products they sell to improve or clarify the terms of the
warranties offered with such products?
Answer. Many Federation members have made efforts to induce manufacturers

to improve or clarify the terms of their guarantees. The efforts of three national
retail trade associations affiliated with the Federation—the National Home
Furnishings Association the National Retail Merchants Association and the
Variety Stores Association—are detailed in our prepared testimony.

Question. You have spoken at length concerning the efforts made by your
Association to educate your members and members of the consuming public
concerning the FTC's guidelines for warranties. Is it your view that these
guidelines if vigorously enforced by an FTC armed with preliminary injunctive
powers would be sufficient to cope with the warranty abuses at which this bill
is directed?

Answer. The home appliance industry has been living with the FTC's Guides
Against Deceptive Advertising of Guarantees for nearly a decade. It is our belief
that these guides form the basis for coping 'with the guarantee problem; that is,
they set the 'ground rules for clear and complete disclosure of the terms and
conditions ,of guarantees. If guarantees are not clearly and accurately disclosed,
then the FTC, armed with authority to seek preliminary injunctions in court,
should move to halt these practices. We support legislation giving the FTC
authority to seek injunctions, along the lines of S. 3065 passed in 1968 by the
Senate.,

Senator Moss. We will hear from Mr. J. Edward Day, special coun-
sel for the Electronics Industries Association. We are pleased to have
you before us.
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STATEMENT OF J. EDWARD DAY, SPECIAL COUNSEL, CONSUMER
PRODUCTS DIVISION, ELECTRONIC INDUSTRIES ASSOCIATION;
ACCOMPANIED BY JACK WAYMAN, STAFF VICE PRESIDENT,
CONSUMER PRODUCTS DIVISION, ELECTRONIC INDUSTRIES
ASSOCIATION

Mr. DAY. I have with me, Mr. Chairman, Mr. Jack Wayma,n, who
is the staff vice president of the Consumer Products Division of the
Electronics Industries Association.
Senator Moss. You are welcome Mr. Wayman. We are glad you are

here.
Mr. DAY. My name is J. Edward Day. I am special counsel for the

consumer products division. We are here representing the great ma-
jority of manufacturers of consumer electronic products consisting of
television, radios, phonographs, and tape equipment.
We, of course, ask that our statement be included in full in the

record. I will say, Mr. Chairman, that at the time we prepared our
statement we did not have the benefit of the explanations of the bill
which have come out yesterday and today. Perhaps some of the com-
ments in our prepared statement are related to interpretations of the
bill which we had which it turns out are not the intention of yourself
and of the staff; so, to the extent those comments may be outdated, we
will withdraw from those.
We do, of course, realize that once a pattern of legislation begins on

a new subject like this, it is unpredictable, regardless of what the
originating sponsors and subcommittee say, as to what will eventually
happen.
I think many people thought they knew what was going to be in the

tax reform bill a year ago and were rather surprised where it finally
ended up on some big points. When a bill gets over into the other
body or into floor amendments, some things might turn out to be much
different.
I will summarize very briefly some of our main points.
Senator Moss. Your full statement will be in the record after your

oral testimony and you may go ahead and summarize the points you
would like to emphasize.
Mr. DAY. As we read the bill, the main thrust is to change the field

of product warranties by taking away from the manufacturer some
of his discretion.
We had thought that the bill as written took away a tremendous

amount of his discretion as to where he strikes the balance between
liberality of warranty-guarantee provisions on the one hand and main-
taining a low price on the other.
Instead of leaving at least the major part of these decisions in

the hands of each separate manufacturer, there would be a Federal
Government imposed decision—and we do believe we are correct in this
interpretation—that whenever a guarantee is given, even indirectly
or by implication, it must be for an unspecified but long period of time,
and it must include labor. We mention that "long period of time"
in there—and that is a major area of concern with us about the bill—
because in an earlier draft that was discussed of this legislation there
was a reference to 2 years, and that matter of how long that period of
time would be is a matter of intense concern.
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Warranty legislation has traditionally been a State responsibility.
It is not a hodgepodge on the State level. The Uniform Commercial
Code has been adopted in all but one of the 50 States, and we suggest
that if any change is required in the extent of warranty protection,
it can better be handled by amending the Uniform Commercial Code
which is up to date, which is modern, which does reflect current
developments.
That code provides the general rules for commercial transactions,

including the standards for express and implied warranties, and the
matter could best be handled there.
In the industry which we are speaking for, Mr. Chairman, war-

ranty provisions vary, and different companies are continually and
currently offering various warranty provisions. This is because the
warranty is a major competitive aspect of this business. Often, for
example, a warranty for a television set as a whole is a parts warranty
lasting for a period of 90 days up to 1 year. Often there is a separate
warranty for the picture tube which may run for as long as 2 or 3 years.
Contrary to what was read from Mr. Steinberg's letter, we feel that

the distinction between those lengths of time, which is a common pat-
tern in television warranties, is made clear in the warranty document.
It isn't surprising that some people may not read it, but it is stated
clearly that the warranty for the tube is for a different period than
the warranty for the parts as a whole.
Many consumer electronic companies do offer labor in their war-

ranties, but this is almost always limited to 90 days in the case of
television receivers. I don't know of any company at the present time
that is going longer than that on labor furnished by the manufacturer.
There is experimentation going on. There are different companies

trying different things, and some companies are trying something in
one part of the country to see if it will work for the country as a
whole.
We have touched in our statement, Mr. Chairman, on the point that

has been discussed here by some of the witnesses and by yourself and
Mr. Sutcliffe, as to the possible impact of certain types of provisions
in the bill on guarantees as they, effect small versus large companies,
and as it might affect independent operators in the repair field as
against operators who are working for company controlled service
organizations.
It has to be borne in mind in connection with this proposal that if a

lengthy period of labor should be provided and to the extent com-
panies decide to adopt such a provision, they will very likely be moti-
vated to set up their own service organizations where they can afford
to do so. This would be done, we believe, in an effort to control the
repair costs, because one can see the obvious problem of agreeing to
paying a substantial amount of labor costs and leaving it wide open as
to what is charged by the particular independent repairman who goes
out to perform those services.
An effort to provide that kind of control will motivate companies to

set up their own service organizations, and we believe that would be
more feasible for the larger companies we think it will be more feasi-
ble for the manufacturers who are selling in a national market, and
in this business we do have some manufacturers who sell largely on a
regional basis.
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The matter of warranty protection as has been discussed here, par-
ticularly if it involved labor for an extended period of time is bound
to be a major factor in the costs of the manufacturer, and the price of
the product to the consumer.
So we have tried to cover in our statement what we think would

probably happen if this bill did become law as we had seen it and as
we interpreted it at the time without the benefit of the interpretations
that would come out here.
We do feel many manufacturers would decide to take steps to avoid

anything in the way of what is described here as a performance guar-
antee—to avoid anything that would involve them in providing labor.
We feel that would not only cut down on the experimentation and the
efforts that are going on to provide service, but that it would also
result in the customer many times being told less about the set when
he buys it. Thereiwould be a temptation to confine statements about
the set to meaningless generalizations.
We, of course, have the existing problems in this industry of tight

money, inflation, and competition for the discretionary dollar of the
consumer, and we feel anything that tends to increase the price is
going to be a serious problem for the industry because of the fact that
no one has to buy this type of a product, it is competing with all other
things that are trying to get the discretionary dollar, and we want to
be able to keep up our end in that rare.
We have outlined in our statement, certain places where we feel that

the burdens on the manufacturer under the language of the bill are
unfairly onerous in the burdens of proof that are imposed, such as
stating that in fulfilling his duties the guarantor may impose no duty
.on the consumer except the duty of notification "unless the maker can
show that such a duty is reasonable."
Then we have commented on the language about failure to provide

reasonable and unnecessary maintenance. We have commented on the
point that in the event of a lawsuit as referred to in the bill, if the
-consumer prevails he can get his attorney fees, but if the case is com-
pletely frivolous and the warrantor prevails, he must pay his own
expenses.
We don't as a practice at the present time use- the words "perform-

ance guaranty" in the consumer electronics industry. Instead there are
warranties that relate to defects in materials or in workmanship and
if such a defect is present, the warranty provisions can be invoked.
Through this bill a new concept would come in to our industry as far
as the practice and the terminology on warranties is concerned.
We are, of course, concerned with what has been touched on here

earlier, and that is that if the choices that a manufacturer may wish
to preserve have to be spelled out with new and with carefully legalistic
language, it only adds to the problem that Mr. Steinberg's letter re-
ferred to, of people looking at a warranty provision at a glance, and
getting a false impression as to what it does provide even though the
words are clear. We think there should be an effort to stay away from
requirements that require longer and more complicated warranties
because even though they are clearer to the understanding reader, there
are many people that simply do not read that kind of language and do
not analyze it to get a clear meaning.
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So we hope these options can be preserved without the necessity for
this type of legalistic language.
In the area of small business, we feel that to the extent there is a

setting up of more private service organizations by the manufacturers,
of their own affiliated or owned service organizations, that this tends
to handicap the independent local repair shop who may be a small
business operating on his own.
So we feel that is another place where you may have the conflict be-

tween the small and the big.
We will have further comments, Mr. Chairman, which we hope you

will wish to receive from us when this part of the hearing is over and
when we have had further opportunity to study the explanations of the
bill which have been brought out here, and I would hope that if it is
feasible that the hearings of these three days will be available in print
before you complete the rest of your hearings, so that we can have
the benefit of your comments and those of others as we develop our
further thoughts and suggestions.
Thank you.
Senator Moss. Thank you, Mr. Day. We will welcome your further

comments on this bill as we have further hearings on it and after we
have had the task force report. I hope we can have our testimony of
this first series of hearings printed up, because I recognize that it should
be studied by all who are affected by this bill, and that is nearly every-
body, I guess. We are all consumers. But those who deal with con-
sumers and who have the immediate practical problem of conforming
to a new statute, should it be passed, certainly would want to examine
it very carefully.
The problem we have is one that your organization is certainly

aware of, and many others, and that is, that competition in the market-
place has been obscured and fuzzed as it were by this problem of war-
ranties and guarantees and other promises made which when unful-
filled, whether in absolute compliance with the language or whether
from misconception of the consumer, has caused a great deal of dis-
appointment and sometimes a very serious problem of misinformation.
What we would hope to do by the bill is really to sharpen the com-

petition in areas of true produce reliability so that then the free mar-
ket would function as it should with first reliability and quality of
product and price. For the consumer, fully informed, to make his
choice without misconception and in making the choice would tend to
choose the better product. Of course, that is the way we get the good
free enterprise market.
In getting this, we can't build the thicket more dense than it is now

for the consumer, and we are hoping to lessen the misconception that
exists and make it very apparent what the consumer can get for his
consumer dollar.
So, the question of a performance guarantee, whether that is a new

term and whether that can be established, is really basic with these
other options open and available. I think all of that is inherent in the
legislation.
I don't know that I have specific questions. Maybe my counsel, Mr.

Sutcliffe, might have a question or two, though.
Mr. SUTCLIFFE. I only wanted to comment, again for clarification of

the record, on the comment where you say "an unspecified long period
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of time" is imposed by this bill. I think that understanding probably
arises because of section 8 of the bill which says:
Nothing shall prohibit the maker of a performance guarantee from warranting

parts and not labor after the expiration of a performance guarantee period if that
period is of reasonable duration.

That is the only place in the bill that imposes any time limits at
all on the duration of the performance guarantee. That is only to
prevent the 1-day performance guarantee and the 5-year parts only
warranty that may confuse the consumer. Any other regulation of
the performance guarantee would have to be left to the discretion of
the Federal Trade Commission as to what was reasonable and what
was not reasonable. But the bill itself, when you trigger the per-
formance guarantee mechanism, only requires that you state the
duration of the guarantee, and this gives the manufacturer all the
flexibility in the world to factor in his service cost and parts replace-
ment cost and determine what length of time he is willing to insure
the product. By insuring it he is therefore saying: "I don't think
it will break down; if it does, the incidence is such percentage, and
I can handle that within the framework of the cost that I am attach-
ing to my product."
That is the way the bill is intended to function.
Mr. DAY. That is great reassurance and a major correction of what

my impression was that this might mean.
As I say, one of our big concerns was whether there might be a

rather long period required for guarantees which would include labor.
Mr. SUTCLIFFE. I would like to introduce for the record something

that was discussed yesterday but would probably be something you
would like to comment upon. It is the results of combining the labor
with the parts protection for the 90-day period. One company in a
testing experience reported to us, and we would like confirmation if
we could, said that an inboarded labor warranty test reduced com-
plaint letters by 90 percent. This is not to say that the committee
necessarily feels that inboarded warranties are what will reduce con-
sumer complaints or relieve the marketplace. I think this is something
that the free-market system will have to determine, whether service
contracts or whether the inboarded situation is the most appropriate
route, but at least I think this is an indication of the way in which
the apparent expectations of the consumers were met when guarantees
included the labor cost during a 90-day period which is certainly not
the most lengthy period of time we have in some of our warranties.
Would you care to comment on that?
Mr. DAY. I do know that that test is going on principally on the

west coast .and also in one location in the Midwest, and it is part
of this pattern I described of experimentation and variety of ap-
proaches, and that company is still not at the point of deciding whether
the result of that experiment indicates that it ought to be extended na-
tionally. I don't know what the figure would be on fewer complaints.
Part of that would depend on how many of those dealers that happen
to be involved were already giving service as a dealer choice. Some
of them might in the way things work have been providing the serv-
ice for the 90 days with the dealer paying it out of his markup. If
quite a few of the dealers were already doing it, this 90-percent
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figure would seem rather high, but on the other hand, it may be a'
completely valid estimate.

Also, that company has an affiliated service organization of its own.
They are in this category that I spoke of. So they are somewhat dif-
ferent than some of the other companies.

Senator Moss. We appreciate your coming, Mr. Day, and Mr. Way-
man. If we have additional questions, I'm sure we could submit them
to you in writing and you would be glad to respond, and we might
make them part of the record.
As we read it, there may be things that occur to us that we would

like to get your point of view on.
Thank you very much.
(The full statement follows:)

STATEMENT OF J. EDWARD DAY, SPECIAL COUNSEL, CONSUMER PRODUCTS DIVISION,
ELECTRONIC INDUSTRIES ASSOCIATION, REPRESENTING CONSUMER ELECTRONIC
MANUFACTURERS

Mr. Chairman, members of the Subcommittee, and staff.
My name is J. Edward Day. I am special counsel for the Consumer Products

Division of the Electronic Industries Association and I appear here representing
the great majority of manufacturers of consumer electronic products consisting
of television, radios, phonograph and tape equipment.
We appreciate the desire of the Subcommittee to lend its assistance to grappling

with some of the problems in the area of product warranties.
While we feel that our record on warranties is good, we favor without reser-

vation guidelines designed to assure that warranties are in clear language, that
they are not too involved and legalistic, and that they are carried out fully and
fairly. The Federal Trade Commission already has a considerable amount of
authority in this area, and to the extent they do this obviates the need for dupli-
cating legislation. Also, we are now awaiting the report of the reactivated Task
Force on Appliances Warranties and Service. The Task Force made several
recommendations in their report on January 8, 1969. One proposal was that
progress in the warranty field be reviewed one year after the report was com-
pleted. In his October 30, 1969 message on consumerism, President Nixon stated
that he was reactivating the Task Force to determine whether or not legisla-
tion is necessary. We believe that the Task Force will find that industry has
made substantial progress and that legislation is not necessary.
For these reasons, and because of the factors I will discuss in the rest of

my testimony, we strongly oppose passage of S. 3074.
As we read S. 3074, the main thrust of the bill is to revolutionize the whole

field of product warranties by taking away from the manufacturer his present
right to make his own decision on where to strike the balance between liberality
of warranty provisions, on the one hand, and maintaining a low price for the
product, on the other. Instead of placing this decision in the hands of each
separate manufacturer there would be a federal government imposed decision
that whenever a guaranty is given, even indirectly or by implication, it must
be for an unspecified but long period of time and it must include labor. War-
ranty legislation has traditionally been a state responsibility. The Uniform
Commercial Code has been adopted in all but one of the 50 states. If any change
is required in the extent of warranty protection it should be handled by amend-
ing the Uniform Commercial Code. The UCC provides the general rules for
commercial transactions, including the standards for express and implied war-
ranties, and it would be appropriate to make legislative changes in this fashion.
Warranty provisions vary in our industry and different companies are con-

tinually offering new warranty provisions. This is because the warranty is a
major competitive aspect of this business. Often, for example, a warranty for
a television set as a whole is a parts warranty lasting for a period from ninety
days up to one year. Often there is a separate warranty for the picture tube
which may run for as long as two or three years. Many consumer electronic
companies offer labor in their warranties but this is almost always limited on
television receivers to ninety days.
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We submit that the increase in warranty protection will hit some industries
and companies much harder than others. Small businesses may find it more
difficult to provide the extensive repair services that the proposed legislation
would require. Some businesses have well organized repair facilities run by
the manufacturer while other companies may depend upon their distributors or
retailers for repair services. In some industries there are relatively few dealers
that sell the product while in other industries there are many thousands of
dealers. The bill makes no allowance for the variety of situations under which
products are sold and repairs are made and, yet, the bill covers many thousands
of different types of products.
The main goal in our industry is to produce a safe and well made product,

available at a price which will be attractive to the customer.
Providing an overly liberal warranty shoots up the price and makes the

product less competitive in the contest for the consumer dollar. Providing war-
ranty protection is a major expense for a manufacturer. One of the major auto-
mobile makers recently announced it was sharply curtailing its warranty
protection on 1970 cars. It was estimated that the curtailment might save thia
company $50 in the long run per car. Any legislation which forces manufac-
turers to increase their warranty protection and to provide labor without charge
is bound to increase the costs of the manufacturer. The end result will be sub-
stantial increases in the price that the consumer pays for the product. If, under
the bill, the manufacturer can avoid giving a performance guaranty by not
making any express guaranties, he will be tempted to do so. This might very
well leave the consumer in a worse position than he would be without this.
legislation.
You may ask, what do we think would happen in the consumer electronics:

industry if this bill became law. We speculate that some manufacturers might
decide to take steps to avoid offering any warranties at all. Many might conclude
that this would be the only practical out since long-term warranties, including
the cost of labor, would add far too much to the price of the product. Particularly
in the current posture of this industry, where sales are down, it simply would not
be feasible to make across-the-board price increases to pay for these radically
expanded warranties. No one has to buy this kind of product. The consumer
electronics manufacturers are scrambling in competition with many other in-
dustries for the consumer's hard pressed discretionary dollar. Even those con-
sumers who would keep buying if the prices go up will be motivated to buy the
smaller, less expensive models.
Not only will this bill, as we see it working in this industry, hurt the consumer

by the efforts which might be made to avoid warranty protection entirely, but
in addition, such efforts to avoid creating a warranty will inevitably result in
the customer being told less about the set when he buys it. Many manufacturers
would, as we see it, be confined to stating meaningless generalizations.
You may ask—why not offer everyone a service contract But how is the cus-

tomer better off as a result of a government decision to bring that about? Service
contracts can be and sometimes are offered today. It is a proper and valuable
competitive decision area.
However, every time you reduce the choices and the variations and the chance

for trying to offer something different, you tend to squeeze out the small opera-
tors, the less heavily financed operators, the less known operators, not only
among manufacturers but among retailers. Many retailers in a competitive field
such as this are able to stay in business by offering less service and appealing te
those customers who prefer to buy on that basis at a lower price.
Tight money and inflation and all the rest are doing enough already to put a

damper on business. Our companies do not have a large amount of unused money
somewhere that will make it possible for them to offer a lot more service without
having it cost the customers an equivalent amount.
I would now like to move from the objections we have to the general concepts

expressed in the bill to our concerns about the specific provisions.
A number of manufacturers have concluded that the consumer is better off

if the responsibility for fulfilling the warranty requirements is left with the
dealer. This is particularly true with regard to providing labor. If the local
dealer can simply transmit all his labor costs for warranty work back to the
manufacturer, he has no incentive to do a good job at the time the set is installed;
or repaired.

If the dealer is responsible for fulfilling the warranty requirements and he
improperly installs or repairs the set, the cost will come out of his own pocket.
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Under these circumstances, the dealer is motivated to improve his performance
very quickly. The consumer benefits by having a better operating product at a
lower cost.

Another side of this same problem is that if the dealer can transmit the
warranty costs back to the manufacturer, he might "push" sales and give less
consideration to service. If the dealer is responsible for the costs, he will place
a much stronger emphasis on service. The consumer, the dealer and the manu-
facturer all benefit by such a policy.
As I mentioned earlier, S. 3074 would cover a wide variety of warrantors and

products. Many indefinite phrases in the bill, such as "unreasonable duty upon
the owner," "magnitude of the economic burden," "magnitude of the trouble
and annoyance," "for a reasonable time," would have to be applied to an un-
predictable cross-section of products and circumstances. Neither the manu-
facturer nor the consumer could have a proper degree of certainty as to what
his responsibilities and/or rights would be under the bill.
Even the Federal Trade Commission, acting under authority outlined in

Section 15, would be of little practical help. The Commission would be faced with
a monumental task when it tried to establish the required trade regulation rules
for a wide variety of products and distribution patterns. Ultimately, definitions
would have to be arrived at by the courts.
The burdens of proof imposed by the bill are, we submit, unfairly onerous. For

example, Section 3 states that in fulfilling his duties the warrantor may impose
no duty on the consumer except the duty of notification "unless the maker can
show that such a duty is reasonable." The criteria to be followed in determin-
ing whether or not an additional duty is reasonable are imprecise, and there is no
clear indication as to how the burden of proof could be met, as a practical matter,
by the manufacturer.
The same consideration applies to Section 4. How could the warrantor show

that a malfunction was caused by the consumer's "failure to provide reasonable
and necessary maintenance" when he does not know whether the consumer ful-
filled his maintenance requirements?
A third example of an unrealistic burden imposed on the warrantor is found

in Section 19. A consumer, if he prevails in his lawsuit, may recover his costs
and expenses, including attorneys' fees. On the other hand, if the warrantor
prevails he must pay his own expenses—even if the consumer's suit is frivolous.
These burdens are doubly unjustified when we realize that the manufacturers

of consumer electronics products have been striving to further improve their
warranties. Warranties have been worded more clearly. Warranty periods have
frequently been lengthened. More and more warranties, as a part of the com-
petitive process, have been including the cost of labor for a limited period.
This brings us back to the subject of costs. Section 3 of the bill runs the risk

of possibly misleading the consumer in that this Section provides that repairs or
replacement are to be accomplished "without charge" to the consumer. But some-
one must pay for the warranty work. If the consumer does not pay for it at the
time the work is performed, he certainly must pay an amount to cover it as part
of the price of the set.
The terminology used in the bill will ultimately result in a great deal of con-

fusion. I touched on this subject earlier when I discussed how difficult it will
be to define some terms. Sections 5- and 6 provide a different definitional problem.

Section 5 establishes a "performance guaranty." Does this mean that if the
salesman says that the alarm on the clock radio will ring loudly he has created
an express warranty? If so, how loud must the ring be in order to meet the
"performance guaranty." What I am suggesting is that "performance guaranty"
is a highly uncertain term. It is not currently used in the consumer electronics
industry. Instead, warranties relate to defects in materials or in workmanship.
If such a defect is present, warranty provisions apply and can be invoked.
As you have no doubt observed, I have been making extensive use of the term

"warranty." S. 3074 refers to "guaranties." In fact, Section 6 states that one
year after passage of the bill the term "guaranty" shall not be used with re-
gard to consumer products" unless such promise or affirmation relates to the
performance of consumer products which have electrical, mechanical, or thermal
components." We in the consumer electronics field have used the term "warranty"
for many years. Now we are being told to change our practice for no clear
reason. At the same time, a manufacturer who may "guarantee" his carpet
against wear would be violating the law. While I am certain that Section 6 was
intended to simplify matters for the consumer, its ultimate effect would be in-
creased confusion and uncertainty.

•
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One of the major concerns about the wording of some warranties offered today
is that it is overly lengthy and difficult to understand. The longer and more
legalistic a warranty provision is the less likely the consumer is to read it. Sec-
tion 5 of the bill would seem to provide no relief on this point since it outlines
eight types of information which must be included in the warranty.

Also, the third item of information—the cost of required maintenance when
it must be performed by a designated representative of the warrantor—is im-
possible to provide in precise terms. One factor is geographic location. Prices
vary markedly in different parts of the country. If a consumer buys a product
somewhere in Appalachia and then moves to New York City, he will probably
find that the cost of such maintenance has greatly increased. The passage of
time could also make obsolete a maintenance cost stated in the warranty. This
would be particularly true with regard to longer term warranties. The manu-
facturer would have to cover himself in the price for these variable and un-
predictable cost increase items.

Section 9 indicates that a manufacturer, distributor, or retailer is not re-
quired to give a warranty. They may give a service contract instead. Yhey may
give neither. As I stated earlier, some may decide, as a result of this bill, not
to make a warranty. Some of these companies may provide a service contract,
while others may provide neither a warranty nor a service contract. In either
of these latter two situations the consumer is worse off than he is under war-
ranties which are currently being offered or which might be offered in the future.
Another problem exists for those manufacturers who offer a parts warranty

for a period of time, and then, when it expires, offer a service contract. The
wording of Section 9 raises the question as to whether this practice could be
continued.
During recent years many people, including Members of Congress, have ex-

pressed concern about how the large companies get still larger while the small
business has an increasingly tough battle for survival. Section 10 of the bill
would seem to encourage this trend. It permits a warrantor to designate a rep-
resentative to perform his warranty obligations, but it continues to hold the
warrantor liable. The ultimate result of this is that many manufacturers of
consumer electronics products who could, as a practical matter, do so, would es-
tablish their own repair facilities. The owners of the local independent repair
shops will suffer as a result.
In spite of the fact that Section 11 says that State law is not preempted by

this bill, we hardly see how this can be true. Warranties are treated with exten-
sively in the Uniform Commercial Code. Now S. 3074 would provide a new set of
rules. If this bill does not preempt the state law, we will be in for a period of
confusion while warrantors tried to comply with both sets of laws. S. 3074 would,
in fact, preempt state law. We will be replacing a known and accepted body of
law for something which is uncertain and untried.

Section 17 permits a class action in the event there is a breach of warranty.
The various provisions of S. 3074 would seem to preclude practical use of such
actions. It would be difficult, if not impossible, to assemble a "class." Each situa-
tion would require an independent determination as to whether or not there
was a breach and whether or not the consumer provided the reasonable and
necessary maintenance.

Section 17 also provides that an owner of a product or a class of owners may
sue "for any breach of a performance guaranty." Section 18 states that the
guarantor shall be liable to the owner for "all reasonable expenses" incurred by
the owner as a result of any breach of a performance guaranty. Under Section
19, if any owner prevails in a lawsuit, he can also collect costs and expenses, in-
cluding attorneys' fees. These provisions apparently create a federal cause of
action for all kinds of product liability cases, including suits for personal
injuries.

These far-reaching provisions are wholly unnecessary if state law is not
preempted by this bill. The Uniform Commercial Code presently provides liberal
remedies for breach of warranty. Under Section 2-715 of the Uniform Commer-
cial Code, the purchaser of a product may recover incidental or consequential
damages resulting from any breach of warranty. Section 1-106(a) of the Uni-
form Commercial Code states that the remedies provided "shall be liberally ad-
ministered to the end that the aggrieved party may be put in as good a posi-
tion as if the other party had fully performed . . ." Thus, as I have stated before,
there is no need for federal legislation to supplant the effective remedies for
breach of warranty provided by the Uniform Commercial Code.

40-743-70 .8



110

In summary, the manufacturers of consumer electronics products are opposed

to passage of the bill. There are both state and federal procedures available to

deal with any problem which may exist. Meanwhile, the consumer electronics

manufacturers have been working hard to improve their warranties and will

continue these efforts in the future.

(The following questions were submitted by Senator Pearson to
Mr. Day:)

Question. I take your view to be that a manufacturer should be free to offer

the type of guaranty which he chooses and which is appropriate to his particular

circumstances, 80 long as the terms of such guaranty are clearly and fairly

stated.
"Would you prefer legislation incorporating such a requirement to one which

limits the manufacturer's prerogatives, as does the present bill, even though such
legislation would of necessity place the burden upon a manufacturer whose
guaranty was challenged of justifying it under those generalstandards?

Isn't this essentially the situation which prevails today under Section 5 of
the Federal Trade Commission Act and the guidelines with respect to the ad-
vertising of guaranties established by that Commission?
'Answer. Yes. Senator, we urge that the manufacturer be able to retain his

present choices as to the actual terms of warranties and guaranties, provided
that he states clearly and without too much complicated language just exactly
what he is promising. We do not think legislation is needed to carry this out
because, as you say, the Federal Trade Commission already has guidelines and
authority to regulate as to the fairness of advertising of guaranties. We would
expect the manufacturer to have the responsibility of showing that his warranty-
guaranty language was clear and not deceptive.

Question. To the extent that the proposed minimum requirements for a per-
formance guaranty under this bill might be set so high as to force a small
manufacturer to resort to sale of his product "as is", would not the result be
detrimental both to competition within the industry and to the consumer whose
range of selection would be thereby limited?
Answer. We do indeed feel that onerous requirements as to the actual terms

of a warranty-guaranty could well force manufacturers—and particularly small
manufacturers—to avoid giving any warranties or guaranties at all. As we read
the blil, if any warranty or guaranty is given it must include labor and we are
concerned that this provision for labor might be intended to. be for an extended
period such as one or two years. If such a mandatory requirement came about,
we can see the larger manufacturers being motivated to set up their own serv-
icing departments or affiliates, since it is important, if labor is to be included,
that the manufacturer not give a blank check to repairmen who are not under
his control, but that he have some way to keep repair costs within bounds. We
can see this hurting small business in two ways: (1) it will be difficult for small
manufacturers cr for regional manufacturers to set up their own service depart-
ments or affiliates; (2) the setting up of manufacturer controlled service depart-
ments or affiliates could well provide damaging competition with the small in-
dependent service and repair companies and operators.
,Subsequent to the beginning of the hearings, we have heard it said that the

bill is not intended to prevent a manufacturer from giving a "parts warranty"
only, with no agreement to .furnish labor. We have not so read the bill, but are
glad to hear that there is no intention from the sponsors and draftsmen to require
that whenever a warranty of any description is given it must include labor for
an extended period of time. However, even if parts warranties alone are to be
permitted, we feel that manufacturers should continue, as they do now, to have
the option to provide labor but without being under mandatory requirements as
to the length of time for which labor is to be included. A requirement that labor,
if it is furnished, must be provided for a "reasonable" period of time, creates
uncertainty and could well motivate manufacturers to stay away from pro-
viding labor for any period at all. At the present time, some television manu-
facturers, and many dealers in that field, are providing labor for 90 days, in
some instances on a regional experimental basis, and we think the continuation
of this variety of approaches is highly constructive in this competitive business.

Senator Moss. Our concluding witness will be Mr. Thomas A. Roth-
well, special consultant to the National Small Business Association,
New York City. I'm glad to have you, Mr. Rothwell.
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STATEMENT OF THOMAS A. ROTHWELL, SPECIAL CONSULTANT TO
THE NATIONAL SMALL BUSINESS ASSOCIATION; ACCOMPANIED
BY JOHN LEWIS, EXECUTIVE VICE PRESIDENT OF THE NA-
TIONAL SMALL BUSINESS ASSOCIATION, NEW YORK, N.Y.

Mr. ROTHWELL. May I introduce my colleague
' 
Mr. John Lewis, who

is the executive vice president of the National Small Business Asso-
ciation.
Senator Moss. Glad to have you, Mr. Lewis.
Mr. ROTHWELL. Mr. Chairman my name is Thomas A. Rothwell.

I am a lawyer practicing in New York City. I am appearing here today
on behalf of the National Small Business _Association, a national orga-
nization with some 35,000 members and over 500 different industry
segments.
I want to express my sincere appreciation at the honor of being

permitted to appear and testify before this committee. Initially, we
would also like to confirm and restate something that was said to the
committee yesterday by Mrs. Virginia Knauer, with the intent of full
endorsement and approval.
In Mrs. Knauer's statement submitted for the record there appears

the following:
There is fairly general agreement that assuring performance of the guaranty,

both in letter and spirit, is the greatest challenge in this whole issue.
We concur heartily in that statement of position and say amen

thereto.
Incidentally, we have submitted a brief statement of position on

this measure, and I would ask the chairman for permission to include
that statement in the record.

Senator Moss. It will be included in full, together with the appen-
dix thereto, from the Wall Street Journal, at the end of your testimony.
Mr. ROTHWELL. I would like to just briefly summarize the testimony

in a very few moments, trying to emphasize some of the points that
have not been covered by prior witnesses.
One of the points is that the scope and coverage of this measure,

Senator, seems to us to be rather incongruous, that it relates to and
covers products with thermal, electrical, and mechanical components.
Now, I think we can all fairly perceive the intent here, that consumer

complaints with reference to guaranties and the performance there-
under focus pretty largely on the appliance industry in its broadest
sense. There are similar and collateral problems relating to the trans-
portation industry, to automobiles.
From the point of view of theoretical reasoning, I suppose the

categories of thermal, electrical and mechanical make good internal
sense, sort of from an armchair logic point of view. But when we look
at the marketplace, we find this leads to rather odd results.
For example, this morning sitting here it occurs to me that that

door to the right of the chairman contains hinges which would come
under the measure, it contains a door knob which would come under
the measure, because they are both mechanical products. But, gentle-
men, the door would not.
So, the maker of that piece of equipment, he could guarantee the

hinges or he could guarantee the door knob, but he couldn't guarantee
the door in the sense the panels from splitting or the door from shat-
tering when being closed, or any of its various features.
Another example that comes to mind close at home, and this is also

coincidentally incorporated in the statement, is that automobiles are
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covered. They are certainly products that have mechanical perform-

ance features, they operate on a thermal principle, and they have many

associated electrical components. So that under any measure, auto-

mobiles are included.
To my left I see a case containing a variety of models. In my family

we call them toys, because my boy plays with things like this. I buy

them for him, and they are obviously wound up with springs or run

by batteries.
Gentlemen

' 
those would be covered by this measure. I suggest—I

don't mean the word critically at all—this is an incongruous prod-

uct classification, and rather than resting on the mere criticism, I
believe that the appearance before this committee, where industry
groups are announcing their interest, views and analyses of the
problem, and pose solutions, that this suggests a ready and present
existing set of categories to which the legislation might be directed. It
would require a different approach from the point of view of the legis-
lative draftsman, but I am persuaded that that skill is readily avail-
able to the committee.
My second point that has not been raised and emphasized in prior

testimony, is that the whole subject matter of guaranties as it has
come to the fore, as an element for discussion and public controversy,
if you will, and as part and parcel of the consumer movement
of the sixties, might be -best viewed by the committee as being the
result of certain ecological processes that have been existing in the
economy for some years, and I think that it would add to the wisdom
and prudent action of the legislative body to take into consideration
the how and the why we have arrived at the position that exists today.

It is altogether unrealistic to take the position that there is no
problem; therefore, we do not take the position that legislation is not
necessary. My apologies for the double negative.
I would underscore and emphasize the second point pertaining to

ecological processes, and I commend the committee for turning its
attention to a vital issue, one that badly needs legislative attention.
It is true that product quality has deteriorated, perhaps in the

last decade, or perhaps in the last generation, and I hope I don't
sound too much like an old timer when I say it is obvious to all that
in many categories of products they are not making things the way
they did formerly.
But we ask why? I suggest to the committee that there have been

two influences present, from Capitol Hill as well as from the market-
place, that have been operating continuously, silently, to some extent
invidiously and implacably, to compel the producer, if he would sur-
vive, to market on the basis of more and cheaper, rather than on the
basis of more and better.
Now, those influences, gentlemen, I think, can be categorized into

two main file baskets, if you will. No. 1 are the business circum-
stances, and I refer most specifically to the so-called retailing revolu-
tion that commenced in the late fifties, the emergence of the mass mer-
chandisers and the discount houses, the phenomenon of the outlying
shopping center, surrounded by an enormous parking lot and the
prodigious exposure to customers that such a commercial development
involved.
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Now, please understand, we are not taking a position either for or
against this. We are merely pointing out that this has contributed to
the position that we are in today. With that "for instance" we leave
the first category, and move to the second, which, in my opinion, is
an even more important one. And that is our national policy as it
relates to trade regulation, the whole fabric of the antitrust laws.
I am ai antitrust lawyer. I have spent my entire legal career

practicing antitrust from just about every dimension possible. And.
I must state that the whole 

judicial 
underlying the administra-

tive interpretation, and the  evolution of our national anti-
trust policy has been to deprive producers, deprive the manufacturer
of the normal means of marketing control and discipline that were
thoroughly accepted It the common law. Formerly, the more tradi-
tional methodologies of marketing, dating back not only to the last
century, but to many centuries before, served to stimulate, prop up, and
support the philosophy that the maker is responsible for the value,
the serviceability, the, quality and the guarantee of his product.
It was a little more than 2 years ago, Senator, when the Supreme

Court, in an opinion that has been characterized many times as a
disaster—I'm talking about the case of United States v. Arnold
Sehavinn & Co.—said once a producer has sold a product, he loses all
further right to control its use or slisposition, the places where it will be
sold or the people to whom it will be sold.

Surely, once again, we are confronted with a nice, symmetrical,
easily understood' idea, and principle, articulated by highly intelli-
gent people.
The only difficulty with that rule is, as it has worked in the market-

place, the producer now is confronted with a committee in Congress
that is asking him to assume some additional responsibilities, and
discharge some additional functions in the marketplace whereas the
whole thrust of the antitrust rubric and fabric has been inimical and
hostile to this kind of producer performance.
So, Senator, what I am suggesting is that we are confronted here

with a sort of economic ecology. Ecology, in the natural science sense
means, of course, if you do one thing to, say for example, a lake
in Minnesota to eliminate the mosquitoes, certain unexpected conse-
quences occur with reference to the surrounding environment,
I think we are all familiar with the general subject of pollution

of the environment, and the importance of ecological changes. But
I am suggesting here, Senator, for your earnest consideration and
that of your distinguished committee, that it would be appropriate
for this committee to explore ecological relationships in commerce
if you will, between recent business evolution and present antitrust
attitudes on the part of the antitrust enforcement agencies, the uni-
versities, and most particularly, the Federal judiciary, to explore the
significance that these developments have had upon the emergence of
this problem, which, in the first month of the 1910's we recognize we
are confronted with.
In conclusion, I want to, at the risk of restating, perhaps, or over-

emphasizing some of the points that were made, and suggestions by the
prior witnesses that I have heard this morning, and certain witnesses
whose testimony was received yesterday, that it is indisputable that
this bill, as presently written, would be adverse to the interests of the
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small producer, in that it would put him in a disadvantageous position,
vis-a-vis the marketing of his products.
Senator, I have heard you this morning engage in a dialog with

the witnesses and describe the options available to the small producer.
He could sell the product "as is," he could sell it with a parts warranty,
he could sell with an outboarded labor service, contract, or he could sell
it pursuant to the performance guarantee as comprehended within
S. 3074, which, in effect, is an inboarded policy including labor and
parts built into the price of the commodity.
Two things are very clear. No. 1, only the large can afford the lux-

ury of S. 3074. The second thing of equal import that must be consid-
ered together with that is that the inability to have access to the
luxuries of S. 3074 constitutes a marketing disadvantage visited on
the small.
That, I think, Senator, is a sufficient summation of the Statement,

and I have expended to a very slight extent beyond the submitted
version. But in substance, that is it, sir.
Thank you very much.
Senator Moss. Thank you, Mr. Bothwell; a very eloquent and in-

teresting statement.
I was glad to have you philosophize a bit about the changed market

conditions that have come about in...the last two decades, perhaps, the
effect of the Supreme Court's holding, and the general climate in which
we operate now.
I think those are good contributions to our record, and the commit-

tee will be aware of them as we try to find our way through this prob-
lem that we have.
I was happy to have you underline that we all recognize there is a

problem and we want to address ourselves to it, but do so in a way
that will be beneficial and certainly not add to the problem as might
possibly be done if we didn't move in the right direction.
I was interested in your opening statement, about our confining this

to the thermal, mechanical and electrical. I suppose the only way to
explain that is in talking about a performance guarantee, you are talk-
ing about things that work or don't work. That is about as simple as
you could put it.

So,, when you include the door for an illustration, you might have a
performance guarantee on the hinges that are the working part, and
just a parts warranty on the panel of the door. You warrant what the
seller says it is, and it, therefore, will have certain characteristics.
I don't know how else to make the distinction, but that is a good

point for us to think about, and it indicates there are a lot of things
that we have to delve more deeply into.
I am a little bit disturbed about your position, one, taken by many

other witnesses, that this bill is really inimical to the small producer.
And I think you have set forth some of the reasons, and they have some
validity. I am not sure that they are all valid, and the thing that I
would hope that we could do is design it so it certainly wouldn't have
any built-in advantage in size to any kind of a producer.
What we are trying to do is encourage one who produces the reliable

product to have the advantage of selling the performance guarantee
on it, which gives him a marketing advantage; and he is not burdened
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with the great expense of replacement and labor and so on; and there-
fore we get better products.
IV.e are going to have to examine that very carefully to make sure

we haven't handicapped the small producer and the small retailer, and
I'm sure all of the committee feels that very strongly.
We are going to be considering this bill for some length of time. We

are awaiting the task force report. We are going to read all of this
testimony very carefully.
We would like to continue to be in touch with you, and your asso-

ciation to get from you additional comment, to be able to submit writ-
ten questions to you if they come up in the interim before we have
another public hearing, so that we can add to our record.
I surely appreciate your coming here to testify for us this morning,

and I will read in detail your statement.
Mr. 'Sutcliffe, do you have any questions you would like to address

to the witnesses now?
Mr. SurraarrE. Yes. A couple of questions.
In your prepared statement you mention a jurist's remarks that it.

is important to ask the question before you give the answer. In doing
so you pose two questions that I think may be instructive for the pur-
pose of this committee.
You say "Why is there 'such uneven performance on the part of the

producer relating to guarantee policy?" Another form of the same
question you say is "What has caused the noticeable deterioration in
product quality?"
By saying that these are two forms of the same question you suggest

that there is an important nexus between performance on guarantee
policy and product quality, and this is something that I think the bill
recognizes and attempts to deal with. But I would like, if you could,
to describe for a moment that nexus between guarantee policies, the
performance of them, and product quality, because it is the thrust of
S. 3074 to make it absolutely necessary for manufacturers to fulfill
promises of performance. Otherwise the economic conditions will be
too grave for them, and this is the way in which S. 3074 hopes to
stimulate product quality.
Now, given that framework, I think it might be instructive for the

committee with your recognition of that nexus to discuss for a moment
that point.
Mr. ROTHWELL. I am extremely flattered and gratified that you read

it with that close attention and did recognize the thrust and import
of what was being expressed in that part of the statement. You will
note that I used that as a rather truncated lead into the discussion, and
a very brief discussion it was, of course, of the ecological factors
attendant upon the emergence of this problem and the associated
problem of quality.
At the superficial level it would be utterly foolish to say that a

guarantee has no relevance to product quality because, of course, the
higher the quality the less import, the less importance, the less re-
course a consumer would have with the guarantee.
It is the opposite of that that becomes dynamic here in the sense

that this is why we are here this morning. The product quality has
declined.
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Mr. Morris Kaplan of the Consumers' Union, certairily a qualified
witness from the point of view of the consumer interest, has discussed
this in his Wall Street Journal article, and I think in most candid
and honorable terms.
So with the decline of product quality has come an increasing

level of disappointment to the consumer and increasing flow of claims
to the manufacturer at the same time that 1960 merchandising and
advertising techniques have increased the consumer's expectations.
So, the relationship between quality of product and guarantee at

a superficial level at least would seem to be reasonable obviously.
However, in my statement I tried to suggest, and really by categories

of subject matter, because this would certainly take a rather profound
study by some people with the resources and the time to devote to it,
and that is what is the relationship between deteriorating product
quality and the resulting problem with guarantees?
Mr. SUTCLIFFE. The question then becomes since there is that nexus

whether product quality has declined leading to problems with
'service 

Mr. ROTHWELL. That is exactly the point.
Mr. SITTCLIFFE (continued). Or whether service promises can be

hedged, therefore, under a competitive situation its thrust is to cause
decline in quality.
Mr. ROTHWELL. I think the cause and effect relationship is as you

have initially stated it, sir, that the decline in product quality plus
the rising level of consumer expectation has led to these growing and
burgeoning problems of the guarantee and the repair and so forth.
Mr. SUTCLIFFE. Let us examine that. You say it is the first premise.

But if the manufacturer's decision is made in such a way as to factor
in the cost of repair through a certain period of time, is it not true—
and this is an assumption that this committee has made and that you
have not made, and I thing it is an important one to concentrate on—
is it not true that it is less expensive for a producer of goods to manu-
facture the product. reliability into the product rather than to come
along with the curative servicing of that product? In other words,
the old adage "an ounce of prevention is worth a pound of cure." Is
that true in the present marketing situation?
Mr. RoTHwELL. No, Mr. Sutcliffe. If that is the thrust and the im-

port of this legislation, for a legislative body to try by a rather Dra-
conian approach of warranty to induce the producer to build back
the quality into his product, if I understand and follow you, that
summary of your argument chain 
Mr. SUTCLIFFE. That is certainly one thrust.
Mr. RoTHwELL. That, I would say, would be foredoomed to failure.

The ecological factors that I have identified would still make it im-
perative for the marketer to sell his product within the framework
provided by the business culture and the law.
Mr. SUTCLIFFE. But if the law is changed so that the consumer now

identifies which products have the performance insured, are you not
in a new frame of reference for the business community?
Mr. ROTHWELL. Mr. Sutcliffe, I am referring to the general trade

regulation law, not this measure, that the general laws of trade regu-
lation has mandated that each producer should be a lone wolf.
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Mr. SUTCLIFFE. How can you have voluntary action on that basis ?
Mr. BOTHWELL. That would be a point for your committee report,

sir. This mandate or invitation to voluntary industry action flies di-
rectly in the teeth of national antitrust policy, and furthermore how
is a producer going to make a product to sell in the discount com-
munity? The discount community must give the consumer the illu-
sion of a bargain. They must do that.
Mr. SUTCLIFFE. But if the bill restricts that—
Mr. BOTHWELL. Hear me out. The producer must make a good prod-

uct that can move through discount channels giving the consumer the
illusion of a bargain and at the same time giving the discounter a
profit. Isn't that completely contrary to the ideal of optimum qual-
ity? This is the problem that the committee has, sir, not the problem
of framing an appropriate measure. The problem of understanding,
I think, why it is that we are where we are today. This was the point
of my written presentation, the major point.
But I think that an attempt to reverse a process by saying in effect

that we are going to up the penalties for inferior guarantee perform-
ance so that you must build the quality back into your product, Mr.
Producer, well, let me suggest that if an egg rolls off this table and
breaks, I don't unbreak it by tossing it in the air. I am sorry for the
analogy, but it seems to me this is not a reversible equation. This has
happened. These forces—probably we can't change them; we can
modify them a little, but we can recognize them, and we can adjust
accordingly.
Now, the measure that we have—and I agree wholeheartedly with

the witnesses who have stated that it strikes a balance in favor of the
inboarded warranty, I agree also that there is a consumer preference
in favor of an inboarded warranty, but I suggest that that in itself
favors the large, and I am very gratified at the Senators' and your
obvious concern at the analysis that if this is going to be the result of
the legislation, I think we could all agree that there should be no
legislation.
Mr. SUTCLIFFE. Let me go to that point, then. You argue about the

market entry barrier to the small manufacturer in the context of a
situation that may be created by S. 3074.
Mr. BOTHWELL. Yes, Mr. Sutcliffe.
Mr. SUTCLIFFE. I agree that there are market entry problems, but the

market entry problems relate to marketing in the present context, not
marketing in a different context. Let me give you an example and see
if it makes any sense at all to you. Suppose you have a very small manu-
facturing concern • suppose he has no service facilities. He can't give a
service contract. He can't at the present time, therefore, offer a per-
formance guarantee, but what he can do, I would suggest, and ask
you to comment upon, is sell his products to someone who already has
those capabilities of servicing, who could stand behind it for those
situations where, in fact, the normal expectancy of the product does not
take place.
He could do this by showing that person that his particular product

will last for the 2-year warranty and have a very, very small percent-
age of failure rate, whereas other manufacturers of that product,
large manufacturers of that product, could not give that same national
retailer the guarantee.
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Now, that would enable the small manufacturer to have an entry
point, and what the bill would have done would have forced quality
product development upon the small man who wanted to survive.
If that is at all feasible, then, I don't see how that is terribly detri-

mental to either the small businessman or the consumer, but perhaps
there are errors in the assumptions made developing that.
Mr. ROTH wELL. I think the major point of not disagreeing but of

discussion between us, sir, would be that the very marketing control
that you are presupposing as the remedy for the small manufacturer is

ithe very thing that s affirmatively illegal under the antitrust laws.
Mr. SUTCLIFFE. The marketing control here 
Mr. RoTHwELL. May I give you an example from my experience last

summer ?
Mr. SUTCLIErE. If you could in that experience bring out for the

record why the manufacturer could not be a supplier to a major
retailer-distributor of those products in violation of antitrust laws.
Mr. RorrnwELL. I am presently defending 'against civil antitrust

charges in a district court throughout these United States a manu-
facturer whose products are covered by this legislation, and his policy
has been that his product should be sold through franchised dealers
only, because they can provide the service; they can provide the advice;
they are people that we have examined and are thoroughly responsible
and they will be in business tomorrow, and their livelihood depends
upon selling his product. This has been their policy.
They are presently engaged in a life or death struggle with their

government to sustain this policy.
Now, their product is such that without the control of distribution,

the only other rational choice for them is to say you pay your money
and you take your chances.
May I give you 'another example, sir. Last summer I had a maker

of a humidifier call me from Texas. It seems that he had sold a small
unit, although reasonably- expensive, to a family—the retailer had sold
it to the family. The family moved to New York, one of these frequent
corporate transfers. The unit malfunctioned.
My manufacturer has no service people in New York. He called,

on me, and we settled by restoring the purchase price to the consumer
and having the man keep the humidifier, because it would be too ex-
pensive to ship.
But, Mr. Sutcliffe, you speak of market entry barriers; I also speak

in those terms. What I mean by that is if I am making a refrigerator,
I want to compete with GE because I want to have marketability in
my product. GE gives a performance guarantee. I can't sell my product
as long as the salesman says "Why that thing that Rothwell makes has
no performance guarantee." Then I am out of business. So it is a matter
of survival.
Mr. SurclAye.E. What if your price was much lower, then ?
Mr. ROTHIVELL. The salesman would say: "But it has no perform-

ance guarantee, and you know the problems. You have been reading
about these Senate committee hearings and Mr. Sutcliffe's public state-
ments about this; haven't you? Where am I as a small manufacturer
going to find a ready, willing, and able cadre of service people, even if
I have the money to pay them?



119

As Senator Moss brought out, an excellent point, that the large
volume producer, the General Electrics, can use the economies of scale
and keep a service department scheduled and relatively busy. Thus,
from the point of view of a market entrant, how many mechanics
should he hire from the trade schools. This becomes an unknowable
cost and hazard of doing business, and when he is confronted with Fed-
eral legislation, which says in effect, you do it at your own peril, you
make the wrong guess at your peril, I think his recourse is going to be,
to avoid this area of guarantee and warranty.

Certainly the sales manager is going to be unhappy, and certainly
it is going to have diminished his opportunity for success, but that is
what we will have achieved, fewer warranties, rather than more, ad-
vantages to the large, and disadvantages to the small.
I am sorry to have to say, I do not think the present measure solves

the problems to which it is directed.
Senator Moss. Thank you, Mr. Rothwell. You have given us some

very good testimony. You certainly defend your position very well,
and your background indicates, that we had better give some heed to
what you have said here, and I am sure that this has contributed
greatly to the record that we have made.
We appreciate your having Mr. Lewis with you here today to testify.

As I have said earlier, the record is going to be open for sometime,
as we continue this inquiry, so we may want to be in touch with you at
a later time and perhaps you can give us further comment as this whole
thing develops.
Mr. ROTHWELL. Thank you, Senator.
Senator Moss. Thank you very much.
(The full statement and article follows:)

STATEMENT OF NATIONAL SMALL BUSINESS ASSOCIATION

My name is Thomas A. Rothwell of New York City. I am a special consultant
to the National Small Business Association. I wish to thank the Committee for
the opportunity to appear on the subject of warranty and guarantee regulation.
The National Small Business Association is gratified and reassured that seri-

ous legislative attention is being directed to this area of warranty-guarantee reg-
ulation as embodied in the Consumer Products Guarantee Act; S. 3074. There can
be no dispute but that the problem to which this bill addresses itself is both real
and significant and that abuses do exist. As to the structuring and publication
of guarantees, and as to manufacturer performance thereunder, the subject mat-
ter is unfortunately complex and it will require a full measure of legislative wis-
dom and resourcefulness to enact a measure that will be both fair and effective.
The problems of deteriorating quality and the consumer's frustrations in

seeking a remedy were set out in a brief but comprehensive article appearing
in the Wall Street Journal of June 26, 1969, under the title "Caveat Emptor :
Many People Complain the Quality of Products Is Deteriorating Rapidly." A
copy of this article is annexed to this statement for easy reference.
One of the distinguished jurists on the Supreme Court pointed out some years

ago that, "It makes a difference whether you start with a question, or with an
answer." If one approaches this problem of performance guarantees with the
prejudice and conviction that producers are at best a greedy lot, seeking to palm
off inferior and shoddy products on an unsuspecting public for outrageously high
prices, then broad gauge and punitive legislation would seem to be in order.
Perhaps this always has been and must be the popular view, attributing a sel-
fish if not sinister character to the producing class generally. Serious students
as well as the objective observer must of necessity view this approach as un-
realistic, superficial and, most importantly, unworkable. The producers of goods
are no different as a class than any other economic group. They respond to the
same motivational prods, and are subject to identical social and economic in-
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fluences. Thus we suggest as an assumption that no one or no class is at fault,
and that this Bill, S. 3074, is not an attempt to fix fault on any element in the
economic community, but instead is an attempt to define and provide a remedy
for a specific problem. Add to this assumption the truism that an effective remedy
results only from a proper diagnosis—until the doctor knows what's wrong with
the patient and why, his prescriptions are guesses.
Thus the most pertinent inquiry is, "Why is there such uneven performance

on the part of the producer relating to guarantee policies?" Another form of
the same question would be, "What has caused the noticeable deterioration in
product quality?"
The technical director of Consumers' Union, Mr. Morris Kaplan, is quoted

In the Wall Street Journal article already described, as pointing out that, "Mak-
ers try to reduce quality as much as possible to reduce price." Tough price com-
petition provides part of the answer for the downgrading of quality, according
to Mr. Kaplan. It seems that this provides both a clue and an insight into the
basic causative factors involved in the problem of product quality and the as-
sociated problems of product guarantees. The overall thrust of both economic
regulation and business evolution since the 1920's has been "more and cheaper,"
rather than "more and better."
As to the business evolution aspect of the matter, the widely acclaimed retail

revolution, of which the emergence of mass merchandisers has been the most
significant aspect, has created something akin to a business "ecology," similar
to the ecological cause and effect processes in the natural science of which we
have heard so much about of late.
In substance, the retail revolution, accompanied by the phenomenal growth

of discounters and mass merchandisers, has sponsored and encouraged a situa-
tion where the producer is favored who makes a product cheaper, more super-
ficially stylish, and who engages in the most massive or flamboyant advertis-
ing endeavors. Business prizes of success in the marketing complex that has
evolved in the last twenty years have not gone to those that build for quality
and long-lasting durability, generally speaking.
Let us make no mistake about it. The critical factor from the producer's point

of view is marketing. Production, financing, physical distribution, administra-
tion, employee relations, and other aspects of the business processes are im-
portant, of course. But the critical life-or-death difference in our time is mar-
keting, and the producer does not create or shape marketing values so much as he
responds to them.
A well known business colunmist wrote last week about the Houseware Show

in Chicago, that the number of new products offered was overwhelmnig and
staggering and that there would be no room on the shelves or floors of retailers
for a very large proportion of these new products of 20th Century technology.
Obviously, if the maker of any product, new or old, cannot have adequate access
to the market through the stores that sell the majority of consumer goods, such
a producer cannot -succeed; and producers find that the large-scale retailers
are interested primarily in number of turns, consumer appeal from the point
of view of high styling, and profitability—most of all, profitability. The major
thrust of the consumer advertising of the large-scale retailer to the consumer
is that, "You can buy it cheaper at my store; we sell at rock-bottom prices."
Thus the producer, marketing through large-scale retailers, must strive always
to make a product at a price that will permit the retailer to give the consumer
the illusion of a bargain and at the same time permit the retailer to make a profit.
Does such a retailer stand behind or in any way guarantee consumer satisfac-
tion? The prevalent answer is, "No, this is the manufacturer's responsibility."
In reviewing the substance of S. 3074, it is clear that this measure confirms

the "unsatisfactory performance is not our responsibility" attitude of the large-
scale retailer. Among other things. S. 3074 has the effect of removing the re-
sponsibility from the retail level, freeing retailers from the most minimal re-
sponsibilites to the consumer, even a consumer who has been improperly advised
by the retailer concerning product performance.
Of even more importance to an understanding of the "whys" of the problem,

Is the matter of economic regulation, and more specificaly, anti-trust policy.
The producer has been systematically deprived of any means of control, or
the option to give any direction to the marketing of his products. In the last
fifteen years, a philosophy has emerged that postulates that, "Once a producer
has sold a product he loses all further right to control its use or disposition."
This applies as to price, channels in which it is sold, territories or classes of
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customers to be served by various elements in the distribution system. The lawhas gone even further in that fifteen-year period, by making it mandatory, ineffect, for a given maker's product to compete with itself, especially on a pricebasis.
There is a great body of economic thought and common law that recognizesthat for a product to be compelled to compete with itself is destructive andperverse, a morbid form of competition that is not in the public interest. Thispoint of view has not prevailed in recent years; price-cutting, diversion ofproducts, territorial raiding has been encouraged and protected by law. In short,anarchy in distribution has been the ideal of the anti-trust authorities, enforcedby ever more severe judicial restrictions. In this process the discounters andmass merchandisers, whose business methodology is generally inimical and hostileto the maintenance of product quality, have been lionized and made heroes bythe government agencies, consumer groups, and large segments of the press.
Having thus loaded the dice, both from the viewpoint of business evolution

and affirmative anti-trust policy, in favor of the cheap, gaudy, hit-and-run ele-ments in our business complex, it is understandable that the opposite values of
quality, dependability, and durability have become downgraded by a hostileenvironment.
To the extent that this measure S. 3074 is an attempt to legislate quality andminimum warranty protection forconsumer products, it will be foredoomedto failure unless the underlying conditions that have encouraged and rewardedcheapness and superficial fashion appeals are also changed. In substance, thelegislative situation is the familiar one of Sing Canute ordering the waves , toretreat from his domain.
We would like to make the following specific points about S. 3074 in thehopes that the Committee in its wisdom can devise appropriate legislation that

has some degree of relationship to the causes of the current situation as itrelates both to product quality and guarantee performance standards.
1. Let us recognize that this measure would give legislative approval to the

irresponsible retailer who characteristically meets consumer complaints with
a shrug of the shoulders and vague advice to "complain to the manufacturer."
This, despite the fact that the sales clerk may have recommended and sold an
inappropriate product for the purpose intended.

2. It is urged that self interest is superior motivation in an economic sense to
the fear of punishment. Section 16 of the proposed measure, although incomplete
in form, does represent such a beginning. Congress should encourage the promul-
gation and enforcement by industry of industry-wide standards relating to
product quality as well as guarantee performances. Producers adhering to the
industry standards could be rewarded by being permitted to use a symbol indi-
cating their compliance with an adherence to such industry standards. Such a
symbol might be the letter "W" in a circle. This by analogy to the Lanham
Trademark Registration Act, wherein the symbol "R" in a circle is reserved
to those trademarks that are registered under federal statutes.
Such an appeal to the self interest of producers would require a re-definition

of prevailing antitrust standards.
3. It is recommended that the Committee initiate a study and investigation as

to the relationship of producer control of marketing patterns to the preser-
vation of product quality, and a formulation of sound public policy in respect
thereto. Among other things this would require a modification of some judicially
developed absolutes that have been appended to our anti-trust laws.

4. In reference to certain products, such as television, warranty policies today
are described as inboarded when they are included in the sales price, and out-
boarded when a service contract is offered at an extra charge as an ancillary
aspect of the purchase and sale transaction. This legislation pre-empts the field
in favor of inboarded warranties.
Perhaps this is an appropriate decision, or it may be otherwise. Do con-

sumers get better service and better quality products with inboarded warranties
rather than outboarded warranties? This requires a factual determination. In
theory, a rather strong case can be made for the encouragement of outboarded
warranties, as embodied in a continuing service contract.
The definition of express guarantee under Section 2, sub-section 9, is suffi-

ciently comprehensive so that any product advertised for sale In an effective
manner would be accompanied by an express guarantee, even though the words
were not used and there was no intent to extend a guarantee. Although Section 9
seems to preserve the "outboarded" guarantee, why should anyone purchase
a service contract in the light of the present scope of Section 3?
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5. This legislation in its present form seems adverse to the interests of small-
scale enterprise for several reasons:
(a) The duties imposed by Section 3 raise additional barriers to market entry

as they build in an additional cost of doing business. In the case of a regional
producer, whose products may be distributed nationally, the potential exposure
to the absolute liability provisions of Section 3 may constitute an insuperable
burden.
(b) Section 3 obliges a producer to underwrite labor costs. This presumes the

existence of a large number of skilled mechanics and service people available
on a standby basis. The plain fact is that, as a result of our overall cultural
environment, there is no such pool of service people available for a producer
to call upon to discharge his obligations under this bill.

It is indisputable that service people are difficult to obtain, train and keep.
If the maintenance of a service staff becomes a condition precedent to a
promise of product quality, only large-scale enterprise, and perhaps even well-
established enterprise, can successfully undertake such an investment in people.

(C) A single class action, prosecuted successfully, could put a smaller economic
Unit out of business. This is unlikely in the case of large-scale enterprise.
6. The coverage of the measure seems extraordinarily broad being extended

to any product that has thermal, electrical, or mechanical components. This
would include automobiles and trucks as well as wind-up toys such as the
midget racer frequently purchased for children. It would extend to utility
components such as oil burners, water heaters, and pumps, to doorbells and
even to old-fashioned spring operated alarm clocks. •
These seem to be strange and incongruous categories for consumer goods.

It is suggested that the composition of trade associations already provide a
rational and working set of categories, and the legislation would be much im-
proved if it were directed to these pre-existing functional categories.

7. Conversely, although the measure seems to have astonishing breadth on
the one hand, on the other hand there is no means provided to cover foreign

manufacturers that utilize an independent importer for their products.
S. Section 6 of the measure would remove the word "guarantee" from general

usage. Pursuant to Section 6 the maker of a refrigerator may (and perhaps

must) guarantee the motor and compressor. Can such maker also guarantee the

porcelain finish? More importantly, the maker of shirts will no longer be able

to "guarantee" against shrinkage. If the committee should respond favorably

to the suggestion made pertaining to the employment of industry standards for

warranties and performance thereunder, accompanied by the exclusive right

to use an arbitrary symbol as suggested, Section 6 would then be unnecessary.

9. This measure as presently written may have the effect of compelling the pro-

ducers, especially the small-scale producers, to make an affirmative disclaimer

of express guarantees or performance guarantees. This, despite the fact that

such a course could sharply limit the producers' opportunities to market their

products. The net result in such case would be to diminish the availability of

product guarantees to consumers as well as opportunity for small-scale enter-

prise. If such occurs, surely the legislation will have missed its mark.
10. S. 3074 will increase prices for many categories of consumer products.

[The Wall Street Journal, June 26, 19691

CAVEAT EMPTOR—MANY PEOPLE COMPLAIN THE QUALITY OF PRODUCTS IS
DETERIORATING RAPIDLY

FREQUENT CHANGES IN DESIGN, PRICE RIVALRY ARE FACTORS; KITES, SHOES, TV'S
CRITICIZED

People Expect Too Much

Roofs leak. Shirts shrink. Toys maim. Toasters don't toast. Mowers don't mow.
Kites don't fly. Radios emit no sounds, and television sets and cameras yield no
pictures.

Isn't anything well made these days?
Yes, some things are. A man at Consumers Union, the publisher of Consumer

Reports magazine, says that refrigerators are better than ever, for instance, and
that wringer washing machines are becoming much safer. But he agrees that
shoddy goods abound, and Wall Street Journal reporters' talks with Americans
from coast to coast indicate that quality of merchandise is worse than ever.
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Price is no factor. Expensive goods fall apart or fail to work or have missing
parts with the same regularity as cheap goods, buyers say. What's more, they
complain that it's often a long, hard fight—sometimes a long, hard, costly fight—
to get the merchandise repaired or replaced. They say salesmen and factory repre-
sentatives have become masters of doubletalk and artists of the runaround.
For their part, sellers and manufacturers see things differently. Most com-

panies contacted say their complaints are actually declining (though most Better
Business Bureaus report the opposite), and they say that many of the complaints
they do get are due to stupid customers. "Customer knowledge isn't as good as
it should be. People don't read instructions. They just try to plug things in and
make them work," maintains L. G. Borgeson, a vice president of RCA Service Co.

A BITZZ, A BL17R AND A HISS

But Mr. and Mrs. Howard 0. Tillman of Memphis aren't dumb, and they say it
isn't their fault that their Magnavox television set hasn't worked right since
they bought it three years ago. They paid $1,200 for their console, but Mrs. Till-
man says the world of color hasn't been so wonderful for them.
"The longest we've gone without a service man is three months," she says.

The problem: "When you turned the set on, it sounded like a buzzer at a basket-
ball game. You could see the picture, but it was like the times in a movie when
the picture just flips up and down. We had to keep it unplugged, because it
hissed whenever it was plugged in, even if it was off."
The people at Scott Appliances Inc., where the Tillmans bought the set, re-

fused to replace it, Mrs. Tillman says, and so finally the Tillmans hired a lawyer
this spring. No suit was filed, but the lawyer did get some action. Three weeks ago
Magnavox replaced everything in the set except the speakers. Mrs. Tillman isn't
completely happy—she says the speakers were a major problem—but so far she
has no more complaints. "So far, it's been working fine," she says. "But I haven't
really played it much. We've been out of town."
A spokesman at Scott Appliances won't comment on Mrs. Tillman's case, except

to say that Scott stands behind its products even though "it's a headache and
a cost to us." A spokesman at Magnavox in Skokie, Ill., says he is aware of the
Tillman case. He doesn't explain the Tillman's long wait for replacement parts,
but he says, "We try to show interest in a customer's inquiry."

WHY ARE THINGS SO SHODDY?

It isn't difficult to find people like the Tillmans who have complaints. Not so
long ago, eight employes in a small Chicago office of CNA Financial Corp. were
comparing notes on new purchases they had recently made. The most common
thread: Six of them had bought defective goods. The Consumer Reports man
to the contrary, the finish on a $425 GE refrigerator was peeling. A $400 Admiral
color TV set required a two-week factory overhaul. A $20 pair of women's shoes
ripped at the seam during the first wearing. The chain fell off a $32 training bike.
A Roper dishwasher was installed incorrectly and had a defective timer. And a
Roper gas range had a defective pilot light.
Why does this happen? Morris Kaplan, technical director of Consumers Union,

says there are a couple of reasons for quality deterioration. First of all, he says,
there is simply less quality control at many factories. He blames this in part
on "the annual model change" in appliances and other goods. "The drive to get
the new model out will frequently make it impossible for the manufacturer to
do anything in the way of quality control," he says.
A second reason for poor quality is tough price competition, Mr. Kaplan says.

"Makers try to reduce quality as much as possible to reduce price," he says. As
an example, he cites black-and-white television sets, which recently have come
down in price but "precious few" of which now have horizontal control knobs or
knobs to adjust brightness levels.
Mr. Kaplan, a 58-year-old man who has been at Consumers Union for 23 years

says it is very difficult to generalize and say that products are shoddier now
than in the past. In some areas, quality has improved, he asserts. But he main-
tains that those products that are bad seem worse than ever, and he says that
among bad products a greater percentage of the output is faulty now than in the
past.
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"A NEW PHENOMENON"

He says, for instance, that Consumers Union bought 25 or so instant-load, auto-
matic-exposure cameras not so long ago. They cost $30 to $70, he says, and they
included brands made by 15 to 20 manufacturers. "One half of them as received
were not operable or became inoperable shortly after we got them," he says.
Similarly, he says, the organization recently bought 15 or so hi-fl tape recorders
costing several hundred dollars each, and 'discovered that one third of them
were faulty.
"This is a new phenomenon, so many bad items," says Mr. Kaplan.
Mr. Kaplan will reel off a list of products that he says are better than ever.

Clothes washers have improved, he says, and he maintains that the durable
press innovation has made clothing better. But he also will list what he con-
siders bad products. "Frozen fish has been lousy for a long time and is still lousy,"
he says. "the quality is abominable."
Mrs. Michael J. Espok of Irwin, Pa., isn't too concerned about frozen fish, but

you won't find her singing the praises of GE irons or K-Mart discount stores.
Last Feb. 13, Mr. Espok bought his wife a GE steam iron, which K-Mart had
marked down to $8.97 from its regular price of $11.97. After a week of use, says
Mrs. Espok, "all the water ran out the bottom and spotted my clothes."
She called a local GE service center, where a "very nice" man told her to take

it back to K-Mart. She did. But K-Mart refused to take it back, since it had
been sold more than 10 days before. "He told us to take it back to GE," says
Mrs. Espok. Mrs. Espok finally did mail it to GE, and four weeks later she re-
ceived a replacement, Which she says is working fine. But she still isn't happy.
She was without an iron for a month, and she had to make a special trip to the
K-Mart.
The manager of the K-Mart store news says the store should have taken back

the iron. "There was a slight misunderstanding," he says. "If she had come to me,
we would have exchanged it. GE probably should have taken it, to(;C' Mrs. Espok
says the man she talked to at K-Mart had a bad attitude. "My husband never
swears," she says, "but he said, 'We'll never buy another God-damned thing at
K-Mart "
Though General Electric replaced the iron, a GE service representative can't

get too excited about Mrs. Espok's complaint. "It's a cheap iron. People expect
too much from them," he says.

ONE IN A MILLION? OR 74 OF 100?

But expensive things aren't faultless. A Boston salesman says his Brooks
Brothers suit began to deteriorate two weeks after he bought it. The store took it
back and gave him credit. Similarly a woman says that she bought a shirt at
posh I. Magnin in Los Angeles and that after two hours it became completely
wrinkled. "It looked like I'd slept in it. The belt became completely shriveled,"
she said. The store returned her money.
Another Los Angeles store, when asked about a customer's complaint about

a bedspread, confirms the problem but says "this kind of thing is really one in a
million." Perhaps, but other statistics indicate the ratio is a bit different. In
the May issue of Consumer Reports, for example, the magazine discloses re-
sults of a survey of 90,000 owners of color TV sets. Seventy-four per cent of the
color sets reported on "had required repairs of some sort," the magazine says.
Most of the sets were three years old or less. The article also says that 6% of the
sets bought in 1968 had to have their picture tubes replaced before the year was
out.

If the magazine "had a dime for every complaint we've received about color
TV. . . well, we could afford another color set. But we wouldn't be anxious to
take on the headaches that seem to come with color," the article states.
TV sets have lots of parts, and it's possible to understand how they can break

down. You'd think kites would be different, but William Ryder of Findlay, Ohio,
says that isn't the case. He plunked down a dollar not so long ago for a plastic
kite shaped like a bat. The first time he and his five-year-old son tried the kite,
the keel, to Which the string is attached, tore off and 'the kite plummeted
earthward.
Back to the toy store, where he got another one free. Another try, another

torn-off keel, and another kite crash. Back to the toy store for a third one, which
he tried in gentler breezes. When the keel began to tear away, he patched it with
plastic tape—and it's been flying great ever since.
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A spokesman for the kite maker, Gayla Industries of Houston, says Mr. Ryder
probably didn't read the directions, which admonish users not to fly the kite in
high winds or cold weather, both common to Ohio. And he adds, "You expect
kites to break up sometimes." He says, however, that complaints have declined
while sales have quadrupled.

PROBLEMS WITH A PACEMAKER

A much more serious complaint comes from some doctors who implant pace-
makers in patients to regulate their heartbeats. For a while, some pacemakers
made by the Electrodyne subsidiary of Becton, Dickinson & Co. were inferior,
some doctors allege.
"The problem was that the pacemaker, which was supposed to operate for

18 to 24 months, would stop in three or four months," says a Texas doctor.
"The patient would then have to undergo surgery for us to replace the defective
instrument, and sometimes the new one we put in would stop after two or three
days." The new operation would cost the patient $3,000 to $4,000, this doctor
says, not to mention the pain and suffering.
An official of Electrodyne concedes the company had trouble with its pace-

makers, but he says that that is "ancient history" now and that it's been "well
over a year" since the company received complaints about the instruments. The
Texas doctor says he and his colleagues complained repeatedly before anything
was done. The Electrodyne official replies: "If something is wrong with a piece
of equipment, that does not mean we can immediately correct it. We took
immediate action to find what was causing the problem. We found it and
corrected it."
There was little the heart patients could do, of course, but submit to a new

operation. In other areas, though, consumers have found ways to get back at
the manufacturers or sellers. Many, like Mr. Espok, the dissatisfied B-Mart
shopper, simply refuse to shop any more at the store where they bought the
faulty merchandise. Many complain to Consumers Union or to Better Business
Bureaus in hopes of giving the offender a bad name. And many just start word-
of-mouth campaigns against the stores or products.
An Iowa grandfather, for instance, who has been arguing for years with

Sears-Roebuck about what he says is a leaky roof the retailer put on his house,
signs all of his frequent letters to his children this way:
"Love, and don't buy anything at Sears."

Senator Moss. The hearing will be in recess until tomorrow morn-
ing at 9:30.
(Whereupon, at 12:30 p.m., the subcommittee was recessed, to re-

convene at 9:30, Thursday, January 22, 1969.)
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CONSUMER PRODUCTS GUARANTY ACT

THURSDAY, JANUARY 22, 1970

U.S. SENATE,
COMMITTEE ON COMMERCE,

CONSUMER SUBCOMMITTEE,
1T7 m9h,ington, D.C.

The subcommittee met at 9 :30 a.m. in room 5110, New Senate Office

Building, Hon. William B. Spong, presiding.
Present: Senator Spong.
Senator SPONG. The hearings will be in order. Is Mr. Pickett here?

Mr. PICKETT. Yes, sir.
Senator SPONG. We would be pleased to hear from you and anyone

who is accompanying you.
I might say at the outset of these hearings that we are somewhat

short of Senators at this time. We will go along as we can this morn-

ing with these hearings. Senator Moss has had to go to Utah to attend

a funeral.

STATEMENT OF WINSTON H. PICKETT, ASSOCIATE COUNSEL, GEN-

ERAL ELECTRIC CO., CHAIRMAN OF THE LEGISLATION AND

POLICY SUBCOMMITTEE OF THE CONSUMER ISSUES COMMITTEE

OF THE 'U.S. CHAMBER OF COMMERCE; ACCOMPANIED BY

CHARLES S. MACK, COMMITTEE EXECUTIVE OF THE CONSUMER

ISSUES COMMITTEE OF THE U.S. CHAMBER OF COMMERCE

Mr. PICKETT. Thank you, Mr. Chairman. My name is Winston H.

Pickett, and I am associate general counsel for the General Electric

Co. and chairman of the Legislation and Policy Subcommittee of the

Consumer Issues Committee of the Chamber of Commerce of the

United States.
It is in this latter capacity that I am here this morning since Mr.

Aaron Yohalem, the chairman of our consumer issues committee is

necessarily out of the country.
It is Mr. Yohalem's statement which you have before you and which

I request be incorporated as part of the record of the hearing.

Senator SPONG. The statement will be received in its entirety and

made a part of the record after you have highlighted it.
Mr. PICKETT. With me today is Mr. Charles S. Mack, committee ex-

ecutive of the Chamber's Consumer Issues Committee. In deference to

the committee's time pressures and with your approval, Mr. Chair-

man, I will not read Mr. Yohalem's statement but rather briefly sum-

marize the points in it. I will then try to answer any questions the com-

mittee may care to ask.
(127)
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In essence, the statement submitted on behalf of the national cham-
ber makes three broad points: Point one is that this legislation is un-
timely. For one thing, the results and conclusions of pending studies,
and investigations have not yet been made available for comment and
analysis. For another, there has been significant progress over the past
years, and particularly during the period since President Johnson's
task force report in January 1969.
This progress has been significant in the modernization, and the

simplification of product warranties as well as the performance under
their terms.
The 1 year since that task force report is by no means too long to al-

low for voluntary action, and yet the progress that has occurred has
been substantial. We believe that the Congress should not enact legis-
lation that would divert business from these continuing voluntary
efforts.
Paint two is that as a hostage to our belief that the industry's

response to warranty problems will continue and be adequate to the
need, we would be prepared to recommend that the chamber support
promulgation of appropriate trade practice rules by the Federal Trade
Commission to prescribe the content of warranties consistent with the
guidelines contained in our February 1969 statement on warranties.
If the chairman please, we are supplying copies of the chamber's

February 1969 statement to Mr. Sutcliffe. I ask that this statement
which you have before you may also be part of our submission.
Senator SPONG. Without objection it will be included behind the

other statement.
Mr. PicKErr. The Federal Trade Commission we believe now has

authority to issue such rules. Moreover, under other proposed legisla-
tion before this committee the Commission's jurisdiction may well be
broadened to include matters affecting commerce as well as providing
the Commission with injunctive powers to secure redress of unfair or
receptive acts or practices.
The third point in the chamber's statement is that we must oppose

the legislation despite our awareness of the very thoughtful and con-
scientious efforts given to its preparation and the extensive circulation
given earlier drafts.
Our opposition is based upon significant defects of substance, such

as those outlined on pages 4 through 6 of the submitted statement.
Briefly, they are: One, the use of the word "guarantee" should not

be exclusively granted to sellers of consumer products containing
electrical, mechanical, or thermal components. Two: The bill is unduly
vague in word and concept. For example, under section 3 how does
one determine when "repair is not possible or cannot be timely made"
as a condition of securing the repair or replacement of the guaranteed
com ponent ?
How does one weigh the "magnitude of the economic burden" of

sellers against "the magnitude of the trouble and annoyance" of
owners?

Section 15 apparently recognizes the vagueness of the criteria in
the bill by asking the FTC to define what they may mean.
Point three. Consumers who successfully sue for breach of a per-

formance guaranty are entitled to recover attorney's fees and other
costs, but successful defendants are without such remedy, even though
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the suit may pit a powerful consumer group against a small manu-
facturer.
Point four. Sellers would be additionally bound by the oral com-

ments of sales employees even though wholly contradicted by the
written warranty, or even if such oral statements were expressly. for-
bidden and not within the actual scope of the agency.
Five. When the literal provisions of this bill are applied to customary

.selling techniques, the option to sell a product with a guaranty or
without one, becomes more illusory than real.
Under the bill "any affirmation of fact or promise made by the

seller to the buyer which relates to the product or any of its compo-
nents" and becomes part of the basis of the bargain, creates an express
guaranty.
As a commercial fact of life it is virtually impossible to sell any

consumer product without some "affirmation of fact or promise" about
the product or at least one of its components. But once this affirmation
or promise is made by the seller, section 3, governing the express
guaranty, comes into play with the mandatory repair or replacement
within a reasonable time and without charge.
If this "express guaranty" is written and relates even to a single

component, section 5 additionally requires that the component guar-
anty be labeled a "performance guaranty" and the purchaser be pro-
vided with the eight specified items of information with respect to
that component's guaranty.
In the event there are several such components so guarantied but

not the whole product itself, the confusion would be evident as would
the potential for misleading the buyer.
Thus the seller's option is not whether or not to extend a war-

ranty but whether or not the product can ever be marketed without
saying or writing anything that would constitute a promise or an af-
firmation of fact.
The sixth and the last point made in the statement, is simply that

this bill assumes that all the covered products and all the manufac-
turers within its scope can be treated alike. Yet, how can the guaranty
of a $9.95 toaster which may cost more to repair than the original
purchase price be realistically compared with the defect potential and
the repair requirements of a $30,000 Rolls Royce? And how can a
small manufacturer of a single product be required statutorily to
-assume the same burdens as a giant corporation with its own service or-
ganization or its established and extensive dealer relationships?

These, then, Mr. Chairman are briefly the points of summary from
the statement, and I would be happy to entertain any questions that
you may have.
Senator 'SPONG. Thank you. Do you have any additional statement,

Mr. Mack?
Mr. MACK. No, Senator.
Mr. SUTCLIFFE. Mr. Pickett, let me see if we can discuss the points

that you made in your oral statement and then have some reference to
the points in the written statement.
Your first point was that the legislation was untimely because of

present investigations underway. Do you know when the President's
Consumer Message was made?
Mr. PICKETT. October 30.
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Mr. Strrmirm. Do you know when Senator Magnuson's and Sen-
ator Moss' guarantee bill was introduced?
Mr. PicxErr. The date on it I believe was October 27, 1969.
Mr. SUTCLIFFE. SO, in other words the Magnuson-Moss warrantee

bill as introduced prior to the establishment of the continuing oper-
ation of the Appliance Task Force?
Mr. PicKETT. That is chronologically absolutely correct.
Mr. SurcLIFFE. So that the sponsor of that measure had no way of

knowing that the President would reinstate the Task Force and ask for
further information and further additional investigations is that
correct?
Mr. nos= I would assume that is correct, Mr. Sutcliffe.
Mr. SUTCLIFFE. So, there has to be some qualifications on the notions

that the legislation was untimely because of the failure to complete
investigation?
Mr. PicKurr. Well, we personally understood—and the reason per-

haps that point was made—that both the Department of Commerce
and Mrs. Knauer's office had not yet fully evaluated the industry
response data, as I believe Mr. Lamb testified yesterday, that had been
continuously supplied to that office to show what progress had been
made, and we had been assured that they were going to make up their
mind and let us know in the appliance field how well they felt that
progress had been.
Mr. SUTCLIFFE. But from the point of the introduction of the legisla-

tion to the beginning of these hearings, was there any additional indus-
try action in the warranty and guaranty area that you were aware of?
Mr. PICKETT. A great deal. For example, I was aware of the fact that

the American Retail Federation had done a significant job in distribut-
ing warranty guides to all their membership.
The Chamber itself, as our statement indicated 
Mr. SITTCLTFFE. Was this after October 27 ?
Mr. PICKETT. As I understand it, that booklet was—I don't know the

date, but it was sometime in October that the A.R.F. was printing it
and distributing it.
Mr. SurcLuye,. Do you feel that the legislation was a stimulus to

this increased activity m any way?
Mr. Piciirrr. I think the legislation that had been pending even prior

to this bill, for example, there were bills on the House side that had
been introduced, there was the fact, of course, that Senator Magnuson
had introduced in the 90th Congress his warranty-guaranty legislation,
and the probability of intense and proper concern by Congress with
this whole problem was a continuing stimulus.
Mr. MACK. Mr. Sutcliffe, just on that point, the statement which the

Chamber adopted on February 21, 1969, was recommended to the
Chamber by our Consumer Issues Committee on January 23, a date at
which I believe no warranty legislation had been introduced into this
Congress, and in fact had been in preparation even long before publica-
tion of the Appliance Task Force Report.
Mr. SUTCLIFFE. Were there any activit: Ps of the chamber in establish-

ing statements such as these, prior to the task force report or prior
to the introduction of Senator Magnuson's initial legislation in 1966.
Mr. MACK. N o, there were not.
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Mr. SUTCLIFFE. You 'mentioned the voluntary action of the Associa-
tion of Home Appliance Manufacturers and Mr. Lamb's statements
yesterday. How do you react to an excerpt from a speech that he made
before his association's annual meeting where he said, "The warranty-
guaranty problem is something that we have been confronted with
now, for at least 10 years.
"The Chairman of the FTC, Mr. Dixon, says that it is a merchandis-

ing gimmick. We have been impeded to a certain extent because of the
anti-trust laws. We cannot sit down and agree upon uniform warran-
ties. We would be violating section 1 of the Sherman Act if we did."
How does an association carry forth voluntary activity in the war-

ranties area in light of these kinds of proscriptions, and how is volun-
tary action going to solve the problem if, in fact, as Mr. Lamb has
suggested, the problem has been with his particular association at
least for 10 years and your opening statement acknowledges the con-
tinuing existence of a problem?
Mr. PicKETT. I think your real question is, first, what are the prob-

lems to which we feel the major concerns of the consumers really are
directed. For example, I think associations can do excellent work in
trying to simplify, suggest, urge, educate, and secure a common re-
sponse by their members in making warranties simple, disclosing all
the elements of them, much along the same principles that the Federal
Trade Commission enunciated in its famous guides on advertising of
warranties. I think that is quite a proper and effective way that
they work, and certainly I believe that Mr. Lamb gave some illustra-
tions of that yesterday.
Mr. SUTCLIFFE. Are you aware of any Federal Trade Commission

action against an advertiser, in violation of the FTC guidelines of
1960?
Mr. PicKrrr. Do you mean any specific suit of which I am aware?
Mr. STJTCLLETE. Any complaint. Has any complaint ever been issued

or has everything been settled in a consent order?
Mr. PicKETT. I frankly have not made an investigation of that. I

am sorry.
Mr. STJTCLIFFE. Let me pursue 
Mr. PICKETT. But I would make. one other observation, because I

will freely concede, I think anyone else will, that as far as giving the
members of an association specific instructions as to the content of
their warranties, telling them what the content should be, and then
trying to take action against deviations. I think we would both agree
that that would be wholly impermissible under the antitrust laws.
Mr. SuTaner.E. All right, fine. Your suggestion to carry forth and

improve the present problems as they exist, whatever those problems
are as you envision them, would be to urge continuing voluntary
action on the part of the industry.
Now, in several statements, and in fact in the Association of Home

Appliance Manufacturers' response to the Appliance Task Force
Report, there was a suggestion that the rights that would ordinarily
be available to the consumer, should not be taken away in the issu-
ance of an express guarantee.
Do you understand that that was their statement? Are you fa-

miliar with that?
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Mr. PICKETT. I was not familiar with that. I am sorry, to be sure
I understand it, would you repeat what the gist of that was?
Mr. SUTCLIF.M. Yes. Let me refer to the specific wording so that

we have it before us here.
While I am looking for the specific language in the report, the

gist of it was, that it was not to deny the consumer any rights that
he would have without the warranty or without the guarantee.
Mr. PICKETT. Is this the point that was made that was reported

widely, to exclude the implied warranties of merchantability and fit-
ness for purpose was a disservice to the consumer, because they had
that protection under the normal commercial sales act consequences
and that to take away those implied rights was therefore undesirable?
Mr. SUTCLIFFE. That was the implication of the statement which

they made, yes.
Mr. PICKETT,. Yes.
Mr. SUTCLIFFE. At the present time, I understand that there is quite

•a disagreement as to whether or not the industry should or should
not be able to waive the implied warranties of merchantability and
fitness for a particular purpose.
Mr. PICKETT. I think, if I may be permitted this observation, that

the matter only is relevant in the light of certain distribution tech-
niques. For example, if the manufacturer has no real sales trans-
action with the consumer, the exclusion of the implied warranty
really has no effect. For example, if the manufacturer sells to a
wholesale distributor, who, in 

turn, 
sells to a retailer who, in turn,

sells to the consumer, the actual sales transaction is between the re-
tailer and the consumer, and there is no implied warranty of mer-
chantability or fitness for purpose between the manufacturer and the
consumer rethoved that far in the distribution chain.
Mr. SUTCLIFFE. Is there an implied warranty for merchantability

and fitness for a particular purpose between the retailer and the per-
son who has purchased the item?
Mr. PICKETT. I would certainly say so under the Uniform Com-

mercial Code.
Mr. SUTCLIFFE. Is the language of disclaimer in the guarantee sus-

ceptible of causing the consumer to believe that he has no rights
' 
even

against the retailer, since he may not be sophisticated enough to know
of the privity notions that you have just described?
Mr. PICKETT. That, of course, was the specific charge that the Fed-

eral Trade Commission made in the task force report.
Mr. SErTCLIFFE. How does the chamber stand on that issue? I noticed

in your guidelines you do not mention your warranties of merchanta-
bility and fitness for a particular purpose directly; you do not take
a position. Could you at this point take a position?
Mr. PICKETT. I think it would be very difficult to do so, because of

the different methods of sale. For example, it may be quite relevant if a
manufacturer was selling a very complicated piece of machinery to an
industrial customer as distinguished from a consumer, that might be
quite an important thing. If you are selling a jet engine, the whole
question of excluding the implied warranties of merchantability 
Mr. SUTCLIFFE. In other words, if the notion of the ability to waive

as presently established in the Uniform Commercial Code were main-
tained for products that are not related to the consumer, where the con-
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sumer would not be misled, where both sides were represented by
counsel, then it would make sense?
Mr. PICKETT. Precisely.
Mr. SUTCLIFFE. So, under the provisions of S. 3074 where the change

in the Uniform Commercial Code prohibiting waiver of the warranties
of merchantability and fitness for a particular purpose only relates
to consumer products when an express guarantee of performance is
given, would it be subscribed to by you?
Mr. PICKETT. I would say the best answer to that is if you look at

some of the current automobile warranties, if you look at the current
major appliance warranties, exclusions all but disappeared when that
criticism was made known. They are not in the major appliance war-
ranties or the ones in the automobile field.
Mr. SUTCLIFFE. Do I understand you to suggest that in the auto-

mobile field they have given up the disclaimer for warranty of mer-
chantability and fitness for a particular purpose?
Mr. PICKETT'. As I read in the Wall Street Journal, when the new

1970 warranties came out, some manufacturers excluded them. I per-
sonally plead only that is what I read because I haven't had the privi-
lege of buying a new car recently. They made a great deal of a point
on that and ran some ads: This is our new warranty, and they were
excluded.
Mr. SUTCLIFFE. I think for the record we will submit copies of the

automobile warranties as presently issued.
(The warranty follows:)

[From the Washington Star, Sept. 19, 1969]

You CAN CHOOSE: A SPECIAL '5-YEAR/50,000-MILE POWER TRAIN WARRANTY FOR
A NOMINAL CHARGE OF $100* EXCEPT MAVERICK*

THE FIRST YEAR—FORD AND DEALER BASIC WARRANTY AND LIMITATION OF LIABILITY
1970 MODEL PASSENGER CARS (EXCEPT MAVERICK) AND LIGHT TRUCKS

Ford* and its Selling Dealer warrant, with respect to each 1970 model passen-
ger car (except Maverick) or light truckt built by Ford, that the Selling Dealer
will repair or replace, at his place of business, any part (except tires and tubes
which are warranted separately by their manufacturers) that is found to be
defective in factory materials or workmanship in normal use in the United
States, Canada, Puerto Rico or the U.S. Virgin Islands within 12 months from
the date of original retail delivery or original use by Ford or any of its dealers,
whichever is earlier.
Under this warranty, repairs or replacements will be made free of charge for

both parts and labor, and the Dealer will use Ford parts or Ford Authorized
Remanufactured parts.
In addition, during the first 90 days of the warranty period (Break-In

Period), the Dealer will provide the following adjustments and services, if
needed, without charge unless the need for them is clearly the result of accident,
fire or other, casualty, misuse or racing: • Wheel Balancing • Wheel Alignment
• Headlight Alignment • Adjustments to: Carburetor, Distributor, Valves, Belts,
Transmission, Clutch, and Brake System • Cleaning of: Fuel, Cooling, and Brake
Systems • Addition of: Engine Coolants, Power Steering, Brake, and Air Con-
ditioning Fluids • Tightening of: Nuts, Bolts, and Fittings.

After the 90-day Break-In Period, such adjustments and services will be
considered normal maintenance resulting from use; the owner will be charged
unless the need for them is clearly the result of a defect in factory materials
or workmanship.

*"Ford" Is Ford Motor Company except in Canada where it is Ford Motor Company
of Canada, Limited.
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This warranty does not cover: damage from accidents, fire or other casualty,
misuse or racing; failures caused by modifications of any part of the vehicle;
normal replacement of service parts such as spark plugs, ignition points and
condenser, filters or wiper blades; addition of oil or other lubricants; periodic
maintenance services listed in the Owners Manual.
If the owner is traveling or has moved a long distance from the Selling

Dealer or needs emergency repairs, or if the Selling Dealer is no longer in
business, any authorized Ford or Lincoln-Mercury dealer will perform necessary
repairs, replacements, adjustments and services hereunder.
Ford and the Selling Dealer assume no responsibility hereunder for loss of

use of the vehicle, loss of time, inconvenience, commercial loss or consequential
damage. Except for responsibility for personal injuries shown to have resulted
from a defect, this warranty is expressly IN LIEU of any other express or implied
warranty, condition or guarantee with respect to the vehicle or any part thereof,
including any implied WARRANTY OF MERCHANTABILITY OR FITNESS.

THE NEXT 4 YEARS—FORD AND DEALER OPTIONAL EXTENDED POWER TRAIN WARRANTY
AND LIMITATION OF LIABILITY: 1970 MODEL PASSENGER CARS (EXCEPT MAVERICKS
AND CERTAIN ENGINES )• AND TWO-WHEEL DRIVE LIGHT TRUCKS

Ford* and the Selling Dealer, if the first or second retail owner so elects
and pays the appropriate fee, will also warrant with respect to each 1970
model passenger car (except Maverick and units equipped with Cobra Jet, CJ
or Boss engines) or two-wheel drive light truckf built by Ford, that the Selling
Dealer will repair or replace at his place of business, any part of the engine
block, head, internal engine parts, water pump, intake manifold, transmission
case, internal transmission parts, torque converter, drive shaft, universal joints,
rear axle or differential that is found to be defective in factory materials or
workmanship in normal use in the United States, Canada, Puerto Rico, or the
U.S. Virgin Islands within five years from the date of original retail delivery
or original use by Ford or any of its dealers, or 50,000 miles of operation, which-
ever is earlier. Under this warranty, repairs or replacements will be made free of
charge for both parts and labor, except that, after the expiration of the Basic
Warranty, a second owner will pay the first $25 on each warranty repair visit,
and the Dealer will use Ford parts or Ford Authorized Remanufactured parts.

Conditions of optional warranty-1. Owner election and fee. The first retail
owner's election of optional coverage, together with a fee of $15, must be made
directly to Ford, within 90 days after his purchase of the vehicle. Second retail
owner's election of remaining optional coverage, together with a fee of $25, must
be made to Ford through an authorized dealer of Ford, within 30 days or 1,000
miles, whichever is earlier, after his purchase of the vehicle, and the dealer
must be satisfied that the vehicle has received required maintenance. 2. WAR-
RANTY CARD. Ford will furnish each owner validly electing optional coverage
a personalized 5/50 Powertrain Warranty Card which must be presented to
obtain optional warranty service. 3. USAGE. The optional warranty does not
cover damage from accident, fire, or other casualty, misuse or racing, or fail-
ures caused by modifications of any part of the vehicle. 4. ODOMETER. The
optional warranty will not apply to any vehicle on which the odometer has
been altered so that the actual mileage of the vehicle cannot be determined. 5.
REQUIRED MAINTENANCE. The optional warranty will not apply to the
repair or replacement of any part caused by failure to perform the following
required maintenance services: • Change engine oil and oil filter and clean oil
filler cap every 6 months or 6,000 miles, whichever is earlier. • Replace air
cleaner filter every 24 months or 24,000 miles, whichever is earlier (12 months
or 12,000 miles on six-cylinder engines). • Clean emission control systems
every 12 months or 12,000 miles, whichever is earlier, replacing parts where
needed. Replace emission control valve (s) every 12 months or 12,000 miles,
whichever is earlier. • Inspect cooling system hoses every 12 months or 12,000
miles, whichever is earlier, and replace as required; change coolant every two
years. • Check transmission and rear axle fluid levels every 6 months or 6,000
miles, whichever is earlier, and replenish fluid as required. • Adjust automatic
transmission bands one time at 12 months or 12,000 miles, whichever is earlier,
for normal usage. (For police, taxi and units engaged in severe service, adjust at
6,000, 18,000, and 36,000 miles.) Typically, these services and replacements are

*"Ford" Is Ford Motor Cohpany except in Canada where it is Ford Motor Company of
Canada, Limited.

Ranchero, Econoline, and two-wheel drive F-100, P-250, P-350, P-350, P-400.
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required because of normal wear and use and their costs are not covered by the
warranty. 6. OWNER RESPONSIBILITY. During the extended period covered
by the optional warranty, it may become necessary for the owner to: • Replace
spark plugs, ignition points and condensers, hoses, moulded rubber or rubber-
like items or filters. • Adjust carburetor, ignition, transmission bands, belts or
clutch system. • Clean fuel or coolant• systems or remove sludge or carbon
deposits. • Add oil, coolant, fluids or lubricants. Typically, these services and
replacements are required by normal wear and use, and are the owner's respon-
sibility. Their costs will not be covered by the warranty, unless the original part
is found to be defective in factory materials or workmanship.
If the owner is traveling or has moved a long distance from the Selling Dealer

or needs emergency repairs, or if the Selling Dealer is no longer in business, any
authorized dealer of Ford will perform necessary repairs or replacements
hereunder.
Ford and the Selling Dealer assume no responsibility hereunder for loss of

use of the vehicle, loss of time, inconvenience, commercial loss or consequential
damage. Except for responsibility for personal injuries shown to have resulted
from a defect,- this warranty is expressly IN LIEU OF any other express or
implied warranty, condition or guarantee with respect to the vehicle or any
part thereof including any implied WARRANTY OF MERCHANTABILITY
OR FITNESS.
Mr. noKErr. I am sure that, and I will speak for positively about,

for example, if I may lapse into a personal reference with General
Electric, our major appliance warranties have excised that for fear
that it might be misunderstood, and it is no longer in them.
Mr. SUTCLIFFE. In the chamber's statement on warranties, you urge

the Federal Trade Commission to enforce them if voluntary action
doesn't seem to bring everything into play; is that correct?
Mr. PICKETT. What we have urged there is, A, that the Federal

Trade Commission exercise its power to issue trade practice rules, and
it may be appropriate to issue different ones for different types of
industries that would remove in their opinion these misleading refer-
ences that their expertise or their investigations have shown are unde-
sirable for the 'consumers.
Mr. SUTCLIFFE. But you subscribe to FTC action only to the extent

that the chamber has gone in prescribing guidelines; you would not go
further?
Mr. PicxErr. Well, specifically, I think that the disclosure aspects

to avoid misleading, confusion or even potential deception to the con-
sumer is something within their province and that I understand the
chamber supports.
Mr. SUTCLIFFE. Do the 'chamber's own guidelines go far enough in

preventing that kind of deception in your opinion?
Mr. PicxErr. You recall at the time of those guides what we tried

to urge was disclosure, we were trying to incorporate in the chamber's
statement what we thought was then the most representative approach
such as the elements contained in Senator Magnuson's first bill.
Mr. SUTCLIFFE. Is disclosure with the title "Guarantee" enough to

convey to the consumer what he is or is not getting?
Mr. PICKETT. Of course, I think it is. We have a very healthy respect

for the 'consumers, we think they do understand it if you remove some
of the obfuscating language or some of the more tortured phraseology
that we are all familiar with.
If it is simple and clear and you say it to him specifically without

a lot of legalese, he understands and will rely upon it. We have diffi-
culty thinking that complete disclosure doesn't go far in answering
many of the questions on-understanding.
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Mr. SUTCLIP E. For the record, I would like to present and read to
you the basic elements that you have set forth in your chamber guaran-
tee and then a guarantee written hopefully in compliance with it.
Let me read that guarantee to you and see if it makes any sense to

you and then maybe we can discuss whether or not there is complete
disclosure. The first element that the chamber sets forth is clear identi-
fication of the name and address of the warranty and to comply with
that there is the word "guarantee" at the top in bold print as is normal
under a warranty. "This warranty is given by the XYZ Co., 1615 H
Street, Northwest, Washington, D.C."
For the record, that is not a fictitious address. It happens to be the

address of the chamber of commerce, so, we are not pinpointing any
particular company.
Mr. PICKETT. I recognize the address.
Mr. SUTCLIFFE. Identity of the party to whom the warranty is ex-

tended. "The guarantee is extended to the first purchaser. Proof of
the purchase will be the sales receipt or registration of the guarantee."
Is that understandable?
Mr. PICKETT. I think so.
Mr. Strramn. Product parts covered. This is rather broad lan-

guage. It says, "The entire product is guaranteed against defects of
material and workmanship."
A statement of what the warrantor will do, at whose expense, and

for what period of time is point 4 in the chamber's basic elements,
and point 5 is the statement of what the owner must do and at whose
expense. The draft guarantee attempts to comply with these require-
ments by these words:
For a period of 1 year from the date of purchase, XYZ Corp. will repair or

replace any guaranteed product if the purchaser returns the product postage paid
to XYZ Co., 1615 H Street, Northwest, Washington, D.C. 20006.
The XYZ Co. is only responsible for replacing parts which are defective. Labor

costs for such repairs will be charged to the first purchaser. There will be no
charge for parts replacement providing the manufacturer finds that the product
was defective in material and workmanship.

Exceptions or exclusions of the warranty is point 6. There are no,
exceptions or exclusions except the following statement:
This guarantee is in lieu of all other express or implied warranties, including

the warranty of merchantability and fitness for a particular purpose.

That is the attempt to comply with the disclosure provisions without
going too far in violating the practices that are presently exising in
the marketplace.
My question to you is, With the word "guarantee" at the top and

the word "guarantee" appearing in each of the different sections out-
lining the procedures, on the assumption that this is all in type that
is easily legible, does this heading "Guarantee" mislead the consumer ?
Mr. PicKETT. I have just one question to ask. You are not talking

here about this being a range or a refrigerator that the fellow has
to mail back?
Mr. SUTCLIFFE. Your guidelines do not specify.
Mr. PICKETT. I am asking you to assume that that is not a problem

because I think it can be handled in another way.
Mr. SUTCLIFFE. How can that be handled
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Mr. Pic-KETT. I think that that is an illusory guarantee. You cannot
mail back an installed range to fulfill that warranty, and I think the
Federal Trade Commission could quite properly file a complaint
against a manufacturer whose guarantee did that. It is an illusory
warranty.
Mr. SUTCLIFFE. At the present time what can the consumer do if

he has that kind of warranty or guarantee?
Mr. PicKETT. You mean as a matter of individual contractual right

•or do you mean could he complain?
Mr. SUTCLIFFE. Yes under the contract law, you have already ad-

mitted that this complies with your outlines and guidelines.
Mr. PICKETT. Let me ask a second question: Does that warranty that

is given there have any contractual basis with the consumer or are
you talking about a distribution plan where the manufacturer makes
that nice statement and says "guarantee" but has no contractual rela-
tions with the purchaser.
Mr. SUTCLIFFE. Again your guidelines don't suggest that there is

any differentiation. Your guidelines simply say what he should or
shouldn't do, and my question to you is, Is this in any way, shape,
or form solving the problems that we are trying to solve, all of us,
in the warranty or guarantee area?
Mr. PICKETT. Given the good faith and sincerity of the manufacturer

with a product where this could be operable, let's say it is a Zippo
lighter, it could be mailed back, I would certainly say that that could
solve a great many of the problems and in fact has.
That type of warranty was traditional with manufacturers in the

small appliance business where you had a small item that could be
easily packaged and sent back.
Mr. SUTCLIFFE. So, anyone who would require the shipment of a

range or a piano or something of this sort back would be really treat-
ing the consumer rather 
Mr. PICKETT. Shabbily to say the least.
Mr. SUTCLIFFE. Shabbily to say the least?
Mr. PICKETT. And I would say that could be reached. I think that

would be a very serious matter of concern, where they profess to do
something and they don't.
Mr. SUTCLIFFE. By the FTC? Would they be the proper organ for

reaching it?
Mr. PICKETT. Precisely, or perhaps under local statutes that might

be applicable. I don't profess to be an expert on that.
Mr. SUTCLIFFE. Of course, the disclosure is complete.
Mr. PICKE'TT. The disclosure is complete, but in fact it is frustrated

by a series of physical facts that make it meaningless and therefore
it is misleading.
Mr. SUTCLIFFE. I would agree with you completely, and I think this

is why the committee is so concerned about just having disclosure,
about just having these kinds of guidelines without any motion of the
substance. This is why the wording in the present bill before the
committee, S. 3074, relates reasonable consumer burden to the
magnitude of the economic burden on both the manufacturer and
the consumer. In other words, in the case of the small appliance
it may be reasonable to mail it laack, a very small appliance, because if
the manufacturer were required to come and pick it up, the cost would
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be out of order. And, of course, the manufacturer would pass that cost
on to the consumer.
But that is only a guidepost for weighing the economic burden. It

seems to make the very kind of decision that in our exchange we
tried to make as to what would be reasonable and what would be not
reasonable, and it sets up guideposts for manufacturers to know the
kinds of considerations they should be making prior to the time of
issuing a warranty or guarantee.
Let me for the record introduce a warranty that has been given

by someone who is not considered, as one person characterized them
yeSterday, a renegade. Let me describe to you just exactly what it does
and suggest that it fulfills completely the terms of the chamber's basic
elements of warranties and ask you to respond as to whether or not it
is misleading.
The warranty reads at the top "Five Year Warranty." It does not

comply with the chamber's identification of the warrantor as to name
and address. It does not do that. But it says:
The manufacturer warrants this ladder under normal use and service to

be free from defects of workmanship and material.

The point that is apparently often made, defects of workmanship
are the key words often used in warranties.
To be free from defects of workmanship and material for 5 years from date

of sale. This warranty does not apply to any ladder that is subjected to an
accident, that is misused or is used as a rental.
Under this warranty the manufacturer will repair or replace any defective

part which the manufacturer determines becomes defective during the period
of warranty. After written approval by the manufacturer secured through
your dealer, the ladder or defective part must be returned prepaid.
There is no disclaimer here as to merchantability for fitness for a

particular purpose.
Mr. PICKETT. Does it say where it should be returned?
Mr. SUTCLIFFE. It does not, so, the two elements that have not been

complied with under the statement of the chamber of commerce are
clear identification of the name and address of the warrantor and the
clear identification as to where that should be returned. They are both
interrelated.
How does a correction of those two points improve the guarantee

or the warranty given, and is this a warranty that does not mislead
the consumer?
Mr. PICKETT. For example, suppose it said take it back to your

dealer, and all this would be accomplished, I would think that would
give him redress for the defect in material and workmanship.
Mr. SUTCLIFFE. That is not what this warranty says. At the top in

bold print it says, "Five Year Warranty." I think you probably read
the "Five Year Warranty" from here. Then it has the statement as to
what the obligations of the different parties are.
Mr. PICKETT. For 5 years?
Mr. SUTCLIFFE. It says for 5 years. It says:
After written approval of the manufacturer secured through the dealer, the

ladder or defective part must be returned prepaid.
In other words, the cost of mailing that ladder or sending it or

shipping it to be repaired is borne by the consumer. That is all under
the title of "Five Year Warranty." Is that misleading?
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Mr. PICKETT. I think that the misleading part of it is it doesn't tell
you where to send it. I don't know whether it is a small ladder, a big
ladder or what. I think it is misleading as you have given it to 11143, but
it is also possible that it would be specific enough so that the normal,
average consumer says to himself, well, that offers me no security or
offers me no inducement to buy it at all.
Mr. SUTCLIFFE. Then, the question becomes would the average, nor-

mal consumer go beyond the statement at the top which says, "Five
Year Guaranty ?"
Mr. Pro-KETr. I think that is a fair question.
Mr. SUTCLIFFE. If-
Mr. PIC-KETT. I do not think that is explicit in its present version

that you have given me, but I am saying that if all those elements were
there, the question of whether the consumer could understand it or not
would be a fair question.
Mr. SurcraFFE. So really, that is the centrality of the problem we

are talking about, the understanding by the consumer and the com-
munication to the consumer of what he is getting.
Mr. PICKETT. I think that is right.
Mr. SUTCLIFFE. Our notion of misleading must relate in some way or

another to the fact that guarantee raises some kind of post-sale pro-
tection ideas in the mind of the consumer is that correct?
Mr. PicKETT. I have a very good respect for the consumer's per-

ception. I think you can say a guarantee, is the word which attracts
his attention and if specifically explained, will enable him to make his
own judgment between your guarantee and mine.
Mr. SUTCLIFFE. Will that be at the time of sale or will that be if

in fact the thing malfunctions?
Mr. Prelim-1i. You raise a very difficult question. How do you get

across contents of a guarantee prior to the time of sale?
Mr. SUTCLIFFE. S. 3074 has provisions for making sure that the

consumer is aware of the guarantee prior to the time of sale.
Mr. PrcKErr. I think that is a very difficult problem to assure any

consumer. For example, I don't know how you can guarantee at the
retail level that every product that has a guarantee is read to the
consumer prior to the time he buys it. That is a very troublesome
administrative thing.

Ideally, it would be wholly desirable
' 

and that is why manufac-
turers try to hang them on the products that are displayed, that is
why: they run their guarantees in ads and the like. But bear in mind
again the point you have made that he has certain rights against
the retailer quite apart from what the manufacturer's guarantee may
be, under the ordinary, law of the Uniform Commercial Code.
Mr. SuTCLIFFE. I think this might be an appropriate point to dis-

cuss, then, what I understood you to say, that the bill, S. 3074 im-
poses upon the manufacturer the representations made by the re-
tailer or his salesman. Is that your understanding of the bill?
Mr. PicKurr. No. What I tried to make clear in the point was, and

that was point 4, that whether it is the manufacturer or the re-
tailer, under the language of this bill the retailer would be addition-
ally lound by the Oral statements of his sales employee, the manufac-
turer would also be additionally bound by the oral representations of
his employee.
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To be specific, it is perfectly clear that a manufacturer gives a
printed warranty- and the retailer gives another warranty. You can
have two warranties, the manufacturers and the retailers.
Mr. S-urrcumi. How is the manufacturer prejudiced by the repre-

sentations of the retail salesman?
Mr. PicKErr. I don't believe the manufacturer is. I was merely

pointing out that a manufacturer who has a printed warranty is also
equally vulnerable for the statements that the manufacturer's em-
ployee may make to the retailer in trying to sell that merchandise.
Mr. SIFICLiFFE. Shouldn't he be?
Mr. PicKETT. When it is inconsistent with the warranty, when it is

contrary to the express statements or instructions give to that em-
ployee, for the bill to assume and resolve that there is no way you can
protect yourself is a very harsh result.
Mr. SUTCLIFFE. The bill covers the sale of consumer goods to con-

sumers; therefore, a manufacturer whose representatives make pro-
nouncements to retailers would not be under the provisions of this
particular bill.
Mr. PICKF/IT. If the manufacturer was selling directly to the con-

sumer, he would, and there are some manufacturers that have their
own factory outlets.
Mr. SUTCLIFFE. Then, the question becomes should the consumer

pay the cost of the manufacturer's or retailer's personnel misrepre-
sentations or should the company be expected to do that?
Mr. Picxurr. Well, what you are saying is in a social sense we must

in effect avoid any of the problems of agency and the scope or limita-
tions of the apparent authority of the agent and resolve it against
the manufacturer.
All I am saying is that that is a very harsh result to assume

' 
to

assume that everyone must be the victim of the indiscretions, the
unauthorized indiscretions of his employee or agent.
Mr. SUTCLIFFE. SO, you would object to the provisions of this bill

which say that the retailer if he is responsible for the salesman's repre-
sentations or the manufacturer has to assume the obligations that that
salesman used to induce the sale?
Mr. PICKETT. I object to that. Let's take a retailer's warranty or a

manufacturer's? I don't care which. It says this is our warranty,
this is all we give you, and no one is authorized to make any further
statements in connection with this product. The retail sales clerk gives
it to the customer, looks at it, and he says, "Now, don't pay any
attention to that. I want to tell you personally that as far as I am con-
cerned not only will this last a year but 5 years longer than that."
At the point of sale to get the sales commission, contrary to the in-

structions of the warrantor or of the guarantor, the retail clerk goes
off on his own frolic and detour and the principal is bound despite
specific instructions, despite the fact that the written warranty which
the customer has seen negates that authority, for the act to then say
sorry, the guarantor or the retailer guarantor is bound is a very
harsh result in my opinion. There is no way you can control it.
Mr. SUTCLIFFE. It would be much better for the consumer to suffer

rather than the retailer in that situation in your opinion?
Mr. PICKETT. You are making every guarantor responsible and an

insurer of whatever his employee may say. I don't think life can work
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that way. I don't think you can guarantee the honesty, the integrity,and the absolute fidelity of everyone who works for you. If you could,you wouldn't have bonding companies.
Mr. SUTCLIFFE. What it seems to me you are suggesting is a chang-ing of the law of agency so that there would be some way for theretailer or manufacturer to break his connection with the man who isactually making this misrepresentation.
Mr. PICKETT. I submit that if I—
Mr. St-FrcLiFFE. Or making, if it is not a misrepresentation, making anew guarantee.
Mr. Piciirrr. I submit if I empower you to sell my house in writingand you are a real estate agent, and you proceed to go beyond thebounds of your agency and sell my car as well, that I am perfectlyprivileged to repudiate that agency which was not what I had givenyou in the first place.
Mr. SUTCLIFFE. SO, if you make it very clear to the sales people thescope of their agency and they go ahead and perform the kinds ofpractices that we are informed they sometimes perform, it is theywho have issued the guaranty and it is they whom the consumer haslegal recourse against?
Mr. PICKETT. Precisely.
Mr. SUTCLIFFE. What is wrong with the provision of the bill whichsays that the guarantor—the maker of the guaranty—is bound whenit is up to the framework of the existing law, the Uniform CommercialCode and the principal of agency to determine who that maker is in any

particular situation ?
Mr. PicKErr. If that is your interpretation of the law, which wasnot my understanding of it, I would accept that. You and I are notquarrelling.
Mr. SUTCLIFFE. It goes to the maker of the guarantee, and that hasto be determined upon the existing legal principles and concepts.
Mr. PICKETT. SO, if I understand you correctly, it could be the retail

clerk and not the employing store that was held under the statute?
Mr. SurcLirEe. If the scope of the agency can be clearly defined as

you suggest; that is correct.
Mr. PicKErr. Then you and I have no disagreement.
Mr. SUTCLIFFE. And there would be legal recourse against them, and

we haven't changed the laws of agency at all under this particularbill. I am afraid sometimes the word "maker" has been interpreted to be
maker of the product. It is the maker of the guarantee in this act.
Mr. PicKETT. I understood that, but our concern was, the maker auto-

matically imposed the liability upon the retailer or the manufacturer.
Mr. SUTCLIFFE. I would like to go off the record for just a minute.
(Discussion off the record.)
Mr. SUTCLIFFE. With the notion of performance guarantee that you

seem to object to, could you suggest to the committee any characteriza-
tion that might be better than the words "performanee guarantee" if
we are going to indicate to the consumer, either through legislation
or through Federal Trade Commission guidelines, that this thing that
you are getting, Mr. Consumer, is an insurance policy and that the
product will operate for that period of time, and if that product fails
to operate, we will repair or replace it quickly without charge?

40-743-70 10
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In other words, you seem to think that the words "performance
guarantee" are themselves misleading. Do you have any notion of what
might be a better characterization for that type of guarantee, so that
the consumer could know that that is one ?—let me explain.
The Secretary of Commerce in the Appliance Task Force Report

said they had found some situations where the consumers would be
willing to pay a little more to insure that they had total protection
if the product they purchased failed to function.
So, this seems to be one area where, to improve the warranty, it

would be good to let the consumer know that this is the kind of war-
ranty he is getting. It seems to be that not all consumers read care-
fully the guarantees and in fact understand those guarantees.
Do you have any notion of what kind of characterization could be

placed on a warranty of this type that is in the marketplace at the
present time, that would also be in compliance with the S. 3074
provisions?
Mr. PicxErr. The proposed statute, as I understand it, does two

things. It first preempts the word "guarantee" for the specific type of
products covered by the bill.
Mr. SUTCLIFFE. Right, that was the legislative approach to trigger

the recognition by the consumer. That is something we want to test
the soundness of in these hearings.
Mr. PICKETT. I understand that, and we have commented on that.

But, second, where you provide in the act that not only have you pre-
empted the word "guarantee" but you must call it a "preference guar-
antee" which is moderately baffling, because that is something that isn't
ordinarily used in as wide a grouping of products as the bill purports
to cover.
Mr. SUTCLIFFE. Let me concentrate on that. You mentioned that

normal use is "defect." Is that correct?
Mr. PicKEirr. The word "guaranty" is the normal parlance, or war-.

ranty, for example, in the appliance field. Guaranty, warranty, it
doesn't say performance or it doesn't have any characteristics defin-
ing that until you read what is disclosed as the content of that war-
ranty as defined by the particular offeror.
What I am objecting to by implication is to say you have got to call

it a "performance guaranty." Candidly, I have no solutions as to a
kind of universal solvent on this problem. I can only observe that
"performance guaranty" is unfamiliar in the normal usage, for ex-
ample, in the appliance field today.
They say guaranty, and then they tell you what the contents of

that guarantee are.
Mr. SUTCLIFFE. If we can change the focus a little bit because the

purpose is to communicate with the consumer, how do you feel the
words "performance guaranty" convey this total protection we are
talking about? Would it be better to entitle it "insurance guaranty?"
You see, in complaint letters we constantly see consumers focus upon
whether the thing works or it doesn't work.
As you have mentioned, with the complexity of the marketplace

today, what the consumer is worried about when he purchases an
item that is thermal, electrical, or mechanical is whether it will work
and that is why the bill focuses on these areas, at least initially, be-
cause this seems to be the greatest area of concern where the consumer
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can't make his own judgments because he has no way to evaluate the
engineering aspects of the myriad of technically complicated
products.
So. to convey the notion of whether he has protection against its

working or not working the word "performance" was chosen in the
initial drafting of the legislation. Do the words "performance guaran-
ty" convey that notion to the consumer, even though they may be
foreign to the industry itself?
Mr. PICKETT. I think it is potentially a source of confusion. Let

me illustrate. Because your guaranty must be labeled a "performance
guaranty," suppose it is something—it is just any affirmation of fact
or promise that relates to the bargain by definition under the statute,
so, I am in effect guaranteeing that this refrigerator is pink and it
has got chromium decoration on it or whatever promise or affirmation
of fact may be an inducement to the housewife. She likes pink
refrigerators.
Mr. SUTCLIFFE. Is that related to performance?
Mr. PICKETT. Absolutely not. That is my point. But your definition

of what constitutes an express guaranty has no relation to perform-
ance when you talk about that kind of breadth in the statute.
Mr. SrrcLIFTE. Here is where the bill has failed to communicate to

those people who have been reading it. The notion of express guaranty
in the bill simply dseignates what is an express guaranty.
Mr. PICKETT. An express guaranty 'by definition is any affirmation

of fact or promise which constitutes part of the bargain and induces
the purchaser to buy.
Mr. SUTCLIFFE. That is the exact definition of express warranty un-

der the Uniform Commercial Code.
Mr. Pic-KETT. Precisely, but to which you have attached the addi-

tional requirements that it be called a performance guaranty.
Mr. SUTCLIFFE. That is where we are not communicating, because

the bill, as drafted, only requires the attachment of that label "per-
formance guaranty" when in fact the express warranty or guaranty
created under the act relates to performance under section 3.
Let me see if we can trace this through because I think this is im-

portant for understanding and for later discussions of this bill.
Under section 2(9), the words "express guarantee" are defined, and

they fairly well track with the Uniform Commercial Code. Under sec-
tion 3, "Duties of Guarantors," line 7, "any express guarantee," which
we define, qualified by the term "related to performance * * * im-
poses upon the maker or makers of such guarantee the duties"—
Leaving for the moment whether or not those words "related to

performance" have the necessary clarity, this was at least the initial
legislative attempt to designate the performance aspect—those things
that Work or don't work.

Tracing over to section 6, only section 3 express guarantees have to
be labeled "performance guarantees." In other words, we have the ex-
press performance guarantees only imposing section 3 duties and being
labeled "performance guarantees." So if you wanted to give a warranty
on the color, the chrome, that type of thing, that would be perfectly
permissible.
The only thing that we have put in the bill is to require that you

call it a warranty rather than a "performance guarantee." The words



144

"preformance guarantee" only have to be used in relation to the express
guaranties related to performance.
Mr. PICKETT. Let me ask you this question then: Suppose it is a

vacuum cleaner and suppose all it says is "steel housing," it doesn't say
the vacuum cleaner will work or anything else, it just says "steel hous-
ing, unbreakable," is that a performance guarantee on that component
alone, nothing else?
Mr. SUTCLIFFE. No. And let me explain why at least the bill would

probably not attempt to cover that. Through that description under
the uniform commercial code at the present time, under the warranty
of merchantability, the goods have to perform to the description
attached to those goods when they are sold.
Mr. PicKurr. In other words, even though a particular component

has been singled out, and there is an affirmative representation which
may be important to the consumer that that housing is made of steel,
not plastic, and hence will not break, this bill would not be operative?
Mr. SUTCLIFFE. Again, we have a difficult time with any kind of

notion that would define the criteria that we are after because, as
you put your finger on it, we are after the communication to the
consumer and his awareness of what is happening. Is it an express
guarantee related to performance? I would imagine that some repre-
sentations made as to the kinds of materials used would convey to the
consumer a performance aspect, a duration, something for him to
judge the quality in terms of its working or not working, and others
I would imagine would not do that at all.
Mr. PICKETT. Would we have to label that steel housing a perform-

ance guarantee under the bill?
Mr. StrrcurFE. This is why the Federal Trade Commission has been

asked to help in establishing guidelines, and this is why the manufac-
turer has incentive to go to the Federal Trade Commission and ask
them to consider the aspects of the product and determine what will
and will not mislead the consumer.
Mr. PICKETT. My concern, I think, Mr. Sutcliffe, is obvious from

that. As a practicing lawyer with a company, I would be very con-
cerned on what I would tell my clients with respect to some of these
problems that we have referred to. As an example again, you sell a
flashlight and it says the bulb is guaranteed forever. Now, that may
be true, that is a performance characteristic of the bulb, but the
flashlight won't light forever. We say nothing about the batteries,
we say nothing about anything else.
Now, do we have to focus in on that particular component and label

that a performance guarantee where in truth and in fact the flashlight
just won't work because the batteries last only 10 hours? It is these
practical problems in the light of what they are doing that give us
the concern and why we are very specific in pointing out what appears
to be the language applied to complex factors that create marketing
problems and advertising problems under the language as it exists.
Mr. SUTCLIFFE. It seems there is agreement as to the necessity to try

to better communicate to the consumer what you mean by these things.
So, if the bill does not do that at this time and even outside the frame-
work of the bill, I think it would be very important to the committee to
hear from industry as to what will be a characterization that will corn-
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municate to the consumer so he can make an informed and valid judg-
ment as to the particular product he is buying.
Mr. PICKETT. Let me try one simple one,for example, that focuses

upon—I may not have it here but that focuses upon the kind of
warranties that are currently ?being used consistent with full dis-
closure, simplicity, and clarity of expression that we think is desirable.
We stand fully behind the efforts to do that.
For example, in the ad I was referring to was one on a color TV set

which very simply said "If you are not completely satisfied with XY's
color TV set and it has been given normal care, all you have to do is
notify your dealer within 30 days of purchase and he will take back the
set and refund your money promptly." I think that is rather clear. I am.
for getting the address and all that, but I mean the promise to the con-
sumer is that simple.
Now, if the manufacturers continue to strive for simplicity of ex-

pression, conciseness, and get away from disclaimers which in fact are
unnecessary many times I think that objective would do much for
the consumer whom I believe is quite intelligent and understanding
and knowing what his rights are and being satisfied. I think you will
make a giant stride.
Mr. SUTCLIFFE. I would agree with you but how does the consumer

differentiate between that type of guarantee or waranty, however it is
characterized, and another one that does not do that? That is the
inquiry of this particular committee.
Mr. PicKETT. I think that is the fundamental issue. We each have

a different attitude toward the perception and understanding of the
consumer. Your invitation is a sensible one, industry should come
forth and try to give you specifically what their experience has been
and whether or not the consumers are really as perceptive as they
maintain or need more specific help in every situation as in your
premise.
Mr. SUTCLIFFE. Let me turn to one final thing and discuss your

notion of unfairness as to the awarding of reasonable attorney's fees in
successful suits by consumers and the denial of the recovery of cost by
manufacturers. Let me ask whether there is or is not a basic distinction,
and I will set that distinction forth and have you react to it.
The consumer has no way to pass on the costs of any litigation he

feels is desirable. In other words, if he feels there has been a break-
down and he is going to court to protect his rights, he has no way to
pass on his costs if his cause is just as determined by a court. In other
words, if he has a $30 or $40—let's put it a little higher, let's put it at
$300, as this gets us oftentimes out of the small claims area,if he has
that situation, then, he oftentimes does not have the real alternative
of going to court, because the expense connected with any suit in that
rangeS may be such that it really doesn't pay him to go to court. Or
even if he wanted to as a matter of principle, it is going to cost him as
much for attorney's fees as he can recover. I think you see that focus.
If we turn it around, the argument is the manufacturer should have

the ability to recover costs to prevent frivolous suits and as a matter
of parity or fairness.
If that is the case2 then, we should see whether or not the two parties

are in the same position. If the manufacturer has to bear the cost of a
suit, he has the ability to pass that cost on even if he is successful; he
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has the ability to pass that cost on in terms of pricing, and that will
'be spread throughout the entire consumer community. .

It should not end up in any kind of differentiation against one com-
pany over another because litigation should not work that way, unless
some company sets up some kind of intermediate informal dispute
settlement mechanism which insulates it from this kind of a suit. But
it would still have costs connected with that to pass on.. .
Is it valid to say that in some respects there is-a basic distinction be-

tween the consumer and the manufacturer, and this seeming inequality
in treatment turns out to be not as unequal because of the manu-
facturer's ability to pass on litigation costs through prices in his prod-
ucts. Would there not also be protection from frivolous lawsuits if
the consumer ends up paying $300 or $400 or $500 when he is trying
to recover $300?
So, these are the arguments, these are statements—suggestions—that

I would like to have some comment on and exchange, because we really
haven't focused on this area very significantly.
Mr. PICKETT. Well, your postulate was the individual consumer su-

ing the big recalcitrant manufacturer, and as a discipline that manu-
facturer should know that he has got to pick up the litigation costs
and maybe he will be a little more thoughtful and responsive and gen-
erous and tractible in resolving the grievance and, of course, if we start
with your premise you win the argument.
The point that we were making is you also have to concern yourself

with the frivolous lawsuits, and frankly until I heard you yesterday
I assumed that this bill had class action potential in it, and that is
why in my illustration this morning I made the point on the question
of unfairness that you had to consider that under this bill for you
might be pitting powerful consumer groups against a small manu-
facturer like the famous stockholder strike suits which had to be
resolved, like the kind of protection in the presently pending class
action litigation where they are trying to avoid, shall we say, an
overzealous bar making a very excellent living by representing broad
groups of consumers.
So, what I am saying is apparently this bill, from what you an-

nounced yesterday, doesn't have any of these implications, and you
are just looking at the on premise that you have outlines to which
we concede there is some merit. I was trying to look at it on the broader
basis with these other concerns which are very real if the bill had that
scope.
Mr. SUTCLIFFE. I don't believe I have any further questions, but

I think it might be useful if you have any further comments or
questions to make them now.
Mr. PicKErr. Well, may I make this observation, if I may: I noted

from the general tenor of the hearings to date that there will be
additional hearings at some later time when inputs are made from
the President's Task Force and the like. I would hope that you
would be willing to extend us the privilege to add additional data
that may be relevant in the light of these hearings and what we think
would be helpful for you to consider, either submit it in the form
of a letter for incorporation in the record or submit it at a later date
when we have had a better chance to evaluate some of the points in the
light of the explanations that you have given or have come out in

•
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hearing as to what really the thrust of the bill is. If we may have that
privilege and assurance that we can make those submissions in that
way, I would forego any comments now and try to evaluate and ex-
amine some of the points that seem most helpful to offer more data
and be content with that assurance that you might offer. Would we
be privileged to do that as the record continues?
Mr. SUTCLIFFE. That has been a continuing policy of the chairman

of this committee and the chairman of the subcommittee.
Mr. PICKETT. With that I would forego any further comments now

and ask for the opportunity to thoughtfully consider the points that
have been made and see where we could be in our opinion more helpful.
Mr. SUTCLIFFE. Thank you very much for your statement and testi-

mony.
Mr. PICKETT. Thank you for the opportunity for appearing here

this morning.
(The statement follows*

STATEMENT OF A. S. YOHALEM, DIRECTOR, CHAMBER OF COMMERCE OF THE UNITED
STATES

Mr. Chairman, I am A. S. Yohalem, Senior Vice President and Director of CPC
International which you may know better by its former name, Corn Products
Company. I have the honor to serve as a Director of the Chamber of Commerce
of the United States, and as Chairman of its Consumer Issues Committee, and
it is in this capacity that I present the Chamber's views on S. 3074, the proposed
"Consumer Products Guaranty Act." Accompanying me is Charles S. Mack,
Committee Executive of the Consumer Issues Committee.
Mr. Chairman, there is little question that problems relating to product war-

ranties and service stem directly from the abundance and complexity which are
the twin fruits of our increasingly affluent and technological society. The con-
sumer's desire for convenience and choice which require more features, ease of
operation, greater utility, and generally a greater diversity in product char-
acteristics has led to the steadily growing complexity and number of consumer
products. It has been estimated that there are more parts in just the transmis-
sion of some of today's automobiles than there were in the entire car of a gen-
eration ago—and this phenomenon is by no means limited to automobiles.
The consumer has demanded variety and features and business has provided

them for him. He has demanded, if not complexity, at least characteristics which
inevitably have produced complexity—and business has provided those too.
There is always a cost to complexity. All other things being equal, doubling the

number of parts in a product multiplies the possibility that something will go
wrong. Given the mind-boggling complexity of many products, the wonder is not
that they occasionally break down ... but that trouble occurs as rarely as it does.
Today's consumers, for all our vaunted education and sophistication, are prob-

ably less able to-understand the inner workings of our everyday goods than any
other generation in history. Not only do most of us lack the technical competence
to do our own repairs on our cars or television sets. .. but we lack the ability even
to confirm to our personal satisfaction that the repairman who has performed
repairs actually has done so correctly. Our inability to confirm or comprehend
leads inevitably, given human nature, to suspicion, frustration, and often hos-
tility. This, too, is a cost of product complexity.
The warranty on the product becomes important to the consumer when mal-

functions occur. Does he understand it? Does it really say what it seems to
promise? What is it exactly that the warranty promises will be done? What does
the consumer have to do to obtain performance under the warranty? Are there
obligations, such as required maintenance, which he must perform to keep the
warranty viable?
These are some of the problems which the President's Task Force on Appliance

Warranties and Service discussed in its report a year ago. Undoubtedly, they are
discussed in the as yet unreleased report by the Federal Trade Commission on
automobile warranties. And they relate to the subjects covered by the study of
automobile repairs being made by the Senate Antitrust and Monopoly Subcom-
mittee.
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Despite the breadth of the problem, it is difficult to envision a satisfactory
evaluation of legislative remedies without having the complete findings and con-
clusions of these investigations—or even to decide if this legislation is at all an
appropriate response to the problem. What additional facts have been developed
to justify legislation broader than Senator Magnuson's warranties bill, S. 2726,
of the 90th Congress?

Reflecting this uncertainty, the President's task force proposed a variety of
measures which could be implemented voluntarily or administratively to deal
with the problems discussed in the report of January 1969. In effect, the task
force proposed a one-year moratorium on warranties legislation to determine
what significant progress can be accomplished voluntarily.
One year, of course, is by no means too long for voluntary action to occur,

let alone to show results. The problems are too vast, the roots of these problems
too ingrown, for sweeping changes to occur rapidly.

It is remarkable, therefore, that in this short period of time voluntary progress
by industry has been so widespread and considerable. In his October 30 consumer
message, President Nixon reactivated the warranties task force and asked it to
report on progress to achieve voluntary compliance with the January 1969 recom-
mendations. Undoubtedly, this report will show that industry has indeed been
responsive. For instance, the Association of Home Appliance Manufacturers and
the Gas Appliance Manufacturers Association have moved swiftly and effectively
in response to the problem. Other industry groups are moving to bring about
modernization of warranties, among them the National Retail Furniture Asso-
ciation, the National Appliance and Radio-TV Dealers Association, the American
Advertising Federation, the American Retail Federation, the Variety Stores
Association, and others. Many companies have initiated significant voluntary
reforms in this area.
There are additional indications of business responsiveness. In February 1969,

the National Chamber's Board of Directors adopted a statement on warranties
initiated by the Consumer Issues Committee. The statement, not dissimilar to
the FTC's guidelines for warranties advertising, specified the information which
each warranty should provide the consumer and advocated simplicity and clarity
in the expression of that information. The Chamber's warranties statement was
distributed to 160,000 businessmen, companies, and industry groups to encourage
speedy implementation.
We submit that the pace of voluntary industry action thus far has been suf-

ficiently great to preclude any necessity for the confinino•
6 

limitations of Federal
legislation governing warranties and guarantees. We submit, too, that com.panies
are showing imagination and resourcefulness in streamlining their warranties,
using them as instruments of competition and that these varied efforts would
be discouraged and stifled by legislation which would inevitably require a highly
complicated and uniform approach by competitive firms in widely diversified
industries.

Accordingly, it is our belief that business should be given a full and fair
opportunity to continue desirable changes—without the threat of imminent gov-
ernment action. We pledge our own efforts to help bring about full implementa-
tion in product warranties of the points and principles contained in our February
1969 statement. We believe that, given adequate time, industry will continue to
act voluntarily to implement that statement.
As hostage to that belief, our CIC would be prepared to recommend that the

Chamber support promulgation of a trade practice rule by the FTC to put the
objectives and principles of the Chamber's statement into effect if, after a full
and fair opportunity, business is shown to have failed to demonstrate significant
voluntary compliance. The FTC has the authority, under Section 5 of the the Fed-
eral Trade Commission Act, to issue such a trade practice rule. And, under other
proposed legislation before this committee, its jurisdiction may well be broadened
to include matters "affecting" commerce.
Even though the National Chamber has a fundamental difference of opinion

with the authors of S. 3074 on the need for legislation, we are aware of the
thoughtful efforts given to its preparation and commend this subcommittee for the
extensive advance circulation it gave early drafts of this bill. A wide variety of
sources were contacted for comments, and we at the Chamber were glad to be of
service in circulating the drafts. While a number of constructive comments are
reflected in the bill as introduced, we are unable to give it our support because
of significant defects of substance in its provisions.
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Without going into the kind of detailed analysis which specific industry groupswill undoubtedly supply you, here are a few of the fundamental objections we
have to this bill:

1. One year after enactment the word "guaranty" would become the exclusive
province of consumer products containing electrical, mechanical, or thermal com-
ponents. The makers of such diverse products as soaps and detergents, toilet
goods, foods and most groceries, most furniture products, textiles, drugs, paints,
soft goods and many others—would all be barred from the use of the word "guar-
anty." Would stores which have traditionally offered "satisfaction guaranteed"
on all products sold also be barred forever from so doing?

2. We are troubled by provisions of the bill which are unduly vague in word
and concept. An example is the measure of reasonableness imposed by Section 3.
"Magnitude of the economic burden" is a phrase which appears to imply that some
companies would be judged differently than others, depending on their economic
circumstancs. Moreover, the "magnitude of the economic burden" of the sellers
would have to be somehow weighed against the "magnitude of the trouble and
the costs of his defense?

3. There are other built-in inequities as well. For instance, if the consumer who
successfully sues, individually or as a party to a class suit, for breach of a per-
formance guaranty is entitled to recover attorneys' fees and other costs incident
to initiation and prosecution of the suit—then would not basic fairness require
that a successful defendant in such a suit should be similarly enabled to recover
the costs of Ms defense?

4. Because the bill covers oral as well as written guarantees, it requires retail-
ers, distributors and manufacturers to control somehow the statements of sales-
persons which may be incompatible with a written guaranty—an undertaking im-
possible to perform effectively. In fact, this bill could hold the maker of a written
performance warranty additionally responsible for a salesperson's oral comment
even though wholly contradicted by the terms of the written warranty. The
language in the bill exempting "sellers opinion or commendation of the goods"
from creating a performance warranty does not reach such situations.

5. Moreover, we feel there are basic problems in the "performance guaranty"
approach. For example, is not any written affirmation of fact or promise about a
component of a product automatically a "performance guaranty" which would
have to be somehow labeled in the prescribed manner even though the product
itself is not otherwise covered? To evaluate, has a "performance guaranty" been
created where the seller simply promises or affirms only that an electrical iron
has a stainless steel sole plate, or that a fry pan has a non-stick cooking surface?
With the many different factual descriptions of component parts in the market-
place, confusion would reign if the mandated "performance guaranty" recitals
were compulsory under the wording of this act.
6. Finally this legisaltion suffers because of its sweeping coverage. The kind

of guarantee provided with a $9.95 toaster must differ from that given with a
$30,000 Rolls Royce. Yet this legislation attempts to force them into a common
mold by setting warranty content and consequences over widely diverse and heter-
ogeneous types of products. Furthermore, the manufacturer's capability to pro-
vide warranty service varies to a great degree with the size of his enterprise. Yet
the legislation treats the small manufacturer the same as the huge corporation
and makes him ultimately liable under Section 8 regardless of his contractual
relationships with his dealers.
Mr. Chairman, we do not believe that S. 3074 is legislation that will success-

fully resolve the warranties problem. To the extent that it seeks to make varying
warranties fit into identical standards, it discourages competitive diversity from
coming into play, and to that extent fails to serve the interests of either consumers
or business.
In sum, Mr. Chairman, we believe that voluntary progress has been sufficient to

warrant a continued extension of the legislative moratorium on warranties and
guarantees. We believe that business should, and will, act to implement the
"full disclosure" warranties statement adopted last year by the Chamber . . .
and, if business does not act, the FTC already has authority, under Section 5, to
effect the principles of that statement.
It is not more laws that the consumer wants: it is solutions of his problems.

If voluntarism in a competitive marketplace will produce a workable and satis-
factory solution to warranties problems—and we believe it will—then consumers
would be less well-served by legislative remedies.
Thank you for letting us present the views of the National Chamber on this

matter.
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CHAMBER STATEMENT QN WARRANTIES

The consumer's ability to choose wisely from the variety of products brought
forth by competitive enterprise is an essential step on the path to consumer
satisfaction—and adequate information, clearly expressed, is in turn a critical
ingredient in the consumer's freedom of choice.
For this reason, the National Chamber encourages business to expand its

publication of essential consumer information, and this properly includes in-
formation on product warranties and guarantees which are business' pledge of
product integrity.
There are certain basic elements! that must be recognized in every warranty

and guarantee if consumers are to be adequately informed about the warranty's
provisions. These include:
Clear identification of the name and address of the warrantor.
Identity of the party to whom the warranty is extended.
The product or parts covered.
A statement of what the warrantor will do—at whose expense—and for what

period of time.
A statement of what the owner must do and at whose expense.
Exceptions or exclusions from the terms of the warranty.
The place to which the owner must take or send a faulty product if not the

address given above.
The language of the warranty or guarantee should be clear, concise, and ex-

pressed in nontechnical, readily understandable terms. Affirmative and negative
statements should be set forth prominently. Printing should be clear, well spaced,
and easy to read rapidly. Headings or titles should not be misleading.
The Chamber encourages voluntary action by business to incorporate these

principles in all product warranties and guarantees offered to consumers.
Adopted February 21, 1969, by the Board of Directors of the Chamber of Com-

merce of the United States.

Senator SPONG. Mr. Mullane's statement will appear as a part of
the record of this 'hearing without him appearing to give his oral
statement.
(The statement follows:)

STATEMENT OF EDWIN J. MULLANE, PRESIDENT, FORD DEALERS ALLIANCE, INC.

My name is Edwin J. Mullane. I am the President of the Ford Dealers Alli-
ance, Inc., a non-profit corporation which was organized for the purposes of
improving business conditions with respect to the retail distribution of passenger
cars and trucks and the sale of parts and equipment as wejl as the service of
said vehicles. The membership of the Alliance comprises more than 200 dealers
in the states of New York, New Jersey, Connecticut and Pennsylvania, all of
whom hold sales agreements or franchises from Ford Motor !Company.
I will attempt to express the viewpoint of our organization with respect to

S. 3074 which, as you are well aware, has applicability to the automobile in-
dustry and particularly to automobile dealers who, pursuant to their sales or
franchise agreements, are required by their manufacturers to perform or fulfill
the warranty, or to use the language of the bill, the performance guarantee and
parts warranty, which the manufacturer has extended to the consumer. Addi-
tionally, as with Ford's 1970 warranties, the manufacturer often unilaterally
requires the dealer to be a co-guarantor.
I should like to express to the Committee the appreciation of our organization

for your kind invitation to visit with you and present the opinions of the
particular group of automobile dealers, or "designated representatives", to once
again use the language of the bill, who comprise our membership. My comments
are specifically limited to the distribution of new units.
We generally favor the legislation proposed. We think it is a good bill with a

worthy purpose. However, we do not think the as presently drafted, will
achieve its goal—to protect the consumer—unless certain existing problem areas
are considered and the problems created by the existing draft of the proposed
legislation are cured.
We believe that in order to properly protect the consumer, any legislation

dealing with guarantees, or warranties, as they are presently referred to in the
automobile industry, must clearly define the rights and duties of the representative
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designated by the manufacturer and/or maker of the performance guarantee
vis a vis both the manufacturer and the consumer. In the automobile industry,
that designated representative has been, presently is and, hopefully, always will
be the local automobile dealer. In the automobile industry, it is the dealer anct
not the manufacturer that deals with the consumer on a day-to-day basis with,
respect to both the periodic maintenance of the vehicle and the exercise of
the guarantee which the manufacturer, for competitive reasons, extends to the-
consumer. That guarantee is, much like an insurance policy, a risk spreading
device against defective manufacture and defective design, both of which activities
are clearly within the province and control of the manufacturer and not the•
dealer. Yet, the manufacturer, because of his economic power and the one-way
relationship he enjoys, is uniquely qualified to shift his burden to the dealer who,
must 'satisfy that consumer who has been disappointed by the failure of the
manufacturer to complete the manufacturing process.
Your bill, it is respectfully submitted, as presently drafted, does not address

itself •to certain very important problem areas which, it is our intention, to
point out to you. In addition, we have proposed solutions to these problems
which, we hope, you will give some thought to and include in any amendments to
the present draft of S. 3074. We understand the difficulty in drafting legislation
that effects the broad spectrum of industries which rely on the guarantee as an
inducement to purchasers in the competitive economy in which we live. It is
not our purpose to offer any suggestions as to whether the guarantee is or is not
a valuable competitive device. It is only our hope that S. 3074 can be improved
to enhance its opportunity to protect the consumer, particularly the consumers
of automobiles, which automobiles are manufactured in this country primarily by
three giant corporations. The automobile industry is perhaps the largest and
most important consumer oriented industry which regularly relies upon guaran-
tees. Therefore, if this legislation is to achieve its stated purpose, then, these
problems must be given consideration.
Before addressing myself to the specific existing problem areas and those

created by the bill, I wish to call your attention to and summarize for you
testimony which I presented in my capacity as chairman of the Newark, New
Jersey and New York Ford Dealers Warranty and Policy Committee to the
Federal Trade Commission on January 17, 1969 and to the Antitrust and Monopoly
Subcommittee of the Senate Judiciary Committee on April 22, 1969. My purpose
in quickly reviewing that previous testimony is to demonstrate to you the relation-
ship of the factory, the dealer and the consumer with respect to the automobile
warranty and how the policies and practices of the factory, which policies and
practices are unilaterally determined because of the enormous economic power
and influence of the factory with respect to the dealer, may result in and
cause the consumer to be disappointed with the promise held forth on the
face of the piece of paper, presently called a warranty, which the consumer
receives when he purchases that sparkling new automobile that the advertising
suggests is the latest technological development of the ingenuity that we have
come to expect from our Detroit assembly lines. Unfortunately, and unknown
to the public at large, because of developments in the automobile industry, that
same assembly line in too many cases does not end in Detroit but ends in the
dealership, and the dealer is required to perform numerous functions for which,
in the past, he has been unreimbursed by the factory or if reimbursed then on
a far inadequate basis. In effect, the factory has forced the dealer to subsidize
the completion of the manufacturing process, a function which should not be

the dealers unless he is adequately compensated so that he is able to afford
the very best personnel in order to make good the manufacturer's 'toast," if you
will, which takes the form of a warranty, that the product is free from defects.

Attached hereto and made a part hereof by reference as Exhibit A is the
text of the prepared statement that I delivered to the Federal Trade Commis-
sion. To briefly summarize, the testimony clearly demonstrates that at that
time Ford Motor Company utilized unfair methods in their relations with their
dealers with respect to the administration of the warranty and policy program,
particularly as to the computation of cost recovery allowed dealers. The cost
recovery permitted was wholly inadequate to reimburse the dealer for his actual
out-of-pocket costs in performing the labor and supplying the parts, let alone
providing for a profit on his investment or for his service to the manufacturer in
fulfilling the warranty obligations which the factory had unilaterally extended
to the consumer without consultation with the dealer as to manner or method
of performing the imposed obligation. Obviously, the effect of the program as it
existed to the date of that testimony had a drastically adverse effect on the



152

dealer and consequently resulted in dissatisfaction among the consumers. I will

not take your time presently to review the statistics cited therein but I respect-

fully direct you and the staff of this Committee to the "Study of Cost of Service

for Selected Ford Dealers" (Exhibit A, page 8), compiled at the dealer's ex-

pense by the noted management consultant firm of Booz, Allen & Hamilton. I also

respectfully call to the Committee's attention the "Staff Report on Automobile

Warranties" prepared by the Federal Trade Commission which report was pre-

pared in part to be furnished to the appropriate congressional committees in

connection with hearings on legislation introduced by Senators Magnuson and

Hayden on December 6, 1967 ( S. 2726 "Guarantee Disclosure and Product Serv-

icing Act of 1968" and S. 2727 "Federal Motor Vehicle Warranty Act").
Further, by way of background, I respectfully wish to call to the Committee's

attention my testimony presented to the Antitrust and Monopoly Subcommittee

of the Senate Judiciary Committee to which I 'have previously referred. The
applicable portions of the prepared statement of that testimony are attached
hereto as Exhibit B. If I may briefly summarize, that testimony was to the effect
that the consumer did not receive the same satisfaction on warranty work as he
does on retail labor work because the manufacturers had not allowed the dealers
to recover their costs let alone a fair profit. In effect, the manufacturers, who
make the promises contained in the warranties had not given the dealers, the
"designated representatives", the tools to make good on those promises.
I am happy to be able to report that the inadequate compensation for war-

ranty work which, I suggest, is primarily to blame for the poor experience con-
sumers have had with respect to automobile warranties, is, by and large, fading
from the actual practice in the automobile industry. The three major automobile
manufacturers have instituted plans whereby the hourly rates they pay for
warranty repairs are being raised. Hopefully, the manner of computation of the
time allowed for the performance of particular repairs will also be revised, and
the parts mark up used in warranty work will also be revised. Therefore, dealers
should no longer have any cause to avoid warranty repairs or use lesser skilled
mechanics to complete them.
The Problems.—The above "report" does not mean that the problems of war-

ranty reimbursement no longer exist. Firstly, there is no guarantee to the
dealer that the rate will always be a fair and equitable one with respect to both
labor and parts. Secondly, as to defects existing 'upon delivery, it is still the fac-
tory which unilaterally determines when and under what circumstances dealers
will be compensated for the repair of these defects prior to sale to the consumer.
In addition to the two aforementioned existing problem areas which the

present draft of the bill does not resolve, the present draft creates the following
problems as a result of the language utilized or because the bill is silent or the
newly imposed requirement will prove unworkable:

1. The bill contains no prohibition against a manufacturer unfairly passing
off his duties and liabilities to his dealer, franchisee or distributor who has
had no role whatsoever in the manufacture or design of the product.

2. Section 5(c) may result in the manufacturer fixing the price of the mainte-
nance required.

3. The "informal dispute settlement mechanisms" contemplated by section 16
do not extend to disputes between the manufacturer and his designated repre-
sentative.

4. The bill does not require the guarantor where there is a consumer claim
to indemnify the innocent dealer for any liabilities imposed or reimburse the
designated representative for his expenses in defending such a claim when the
recovery is based upon a failure by the guarantor to fulfill his performance
guarantee or parts warranty. The remedies section is so broad as to appear
to catch an innocent dealer who has been diligent and has exercised due care
but has been named a party defendant merely because he has been designated
a representative or has been unilaterally forced to extend a warranty as in
the 1970 Ford warranties.
As you can see, I have attempted to articulate six problem areas either existing

or independent of the proposed legislation or created by the bill. In order for
the legislation to achieve its purpose these problems must be met by the bill.
I offer the following solutions to these problems.
As to the problem of inadequate reimbursement for labor and parts, we

recommend that section 10 be amended to provide that a guarantor not be
permitted to designate a representative to perform any duties with respect
to a performance guarantee or parts warranty unless the designated representa-
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tive is reimbursed at a fair and equitable rate with respect to both parts and
labor as well as any other duties which he is required to perform or costs
incurred to include but not limited to alternative transportation. A proposal is
annexed hereto and made a part hereof as Exhibit C.
With respect to the problem of defective delivery and the burden placed upon

the dealer, in order to insure that the defective delivery is corrected and the,
burden for said correction placed upon the person or persons most responsible
for said defect, it is recommended that the phrase "first purchaser" appearing
in the third paragraph of section 3 be defined in the definition section, section 2,
to include the retailer, in this case, the automobile dealer. The effect of this
will be to provide an incentive to the retailer to find and cure defective
merchandise prior to its sale to the consumer. Essentially, this proposal means
that a dealer will be paid for predelivery inspection, an approach recently
adopted in Wisconsin on October 14, 1969. A proposed definition is annexed
hereto and made a part hereof as Exhibit D.
As to whether the retailer can or should be forced to extend a guarantee or

parts warranty on a product which he has not manufactured or designed, or
had any say with respect to either manufacture or design, it is recommended
in the interests of the consumer that the bill contain a prohibition against
manufacturers compelling or requiring retailers to extend a warranty either
solely or concurrently with the manufacturer. Proposed language is set forth
at Exhibit E. The evil to be eliminated by the inclusion of a prohibition is the
situation where a manufacturer does not, in its own name, make a guarantee
but rather, as a condition to granting a sales franchise, compels the franchisee
to extend the guarantee even though the latter has not manufactured or de-
signed the product. This danger extends to all industries using the franchise
method of doing business.
Another problem pertains to section 5(c) of the bill. Costs vary from region to

region and from time to time with respect to the maintenance required of a
vehicle which maintenance, as I am sure all of you well appreciate, must
necessarily be extensive in that an automobile is a most complex item of equip-
ment having many, many parts which, given our consumers propensity to mis-
treat, must from time to time be serviced. Therefore, because these costs are
so variable, it is respectfully submitted that section 5(c) be eliminated from
the proposed legislation.
The "informal dispute settlement procedure" contemplated at section 16 is

an excellent method whereby the many disputes involving guarantees may be
settled. Section 16 should also include a provision to the effect that if and when
the makers of guarantees designate representatives that those representatives
be included within the dispute settlement mechanism and further that the
mechanism extend to disputes involving the manufacturer and the designated
representative. Language to this effect is suggested at Exhibit F.
A final problem involves the remedies section. Under no circumstances should

a manufacturer be permitted to pawn off upon the dealer any of his losses re-
sulting from the establishment of these remedies. To do so will discourage
guarantors from fulfilling their promises because it will permit the factory to
shift the cost responsibility to the dealer who has neither manufactured nor
designed the product. As I have indicated earlier, such was the practical effect
of the low reimbursement rate. In effect, the dealer was subsidizing the manu-
facturing process without the expense of same being included in the cost of
goods sold on the manufacturer's income statement where it belonged. There-
fore, we recommend that an additional section be included under Remedies to
provide that the guarantor shall indemnify his designated representative for
any and all losses and expenses incurred by the designated representative
where said fosses have not resulted from the negligence of the dealer and the
costs are occasioned by the requirement to defend an action in which the
dealer was not responsible for the consumer's loss. The proposal takes the
form of both a separate remedy for the dealer over and against the manufacturer
and also in those situations where a conSumer has recovered from a designated
representative as well as the maker of the guarantee. Language is suggested at
Exhibit G.
The problems which I have attempted to articulate and the solutions which I

have proposed, it is respectfully submitted, will benefit the consumer because, in
thoe industries where designated representatives are a way of life, it is impor-
tant tlitit the designated representative be given incentive to perform and fulfill
the promises contained in a guarantee which the designated representatives has
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not given and has not shaped as to SCOpe and burden becatise of the economic im-
balance as between factory and dealer. It is respectfully submitted that by
strengthening the designated representative, you are insuring that the repre-
sentative, who deals directly with the public, will be best able to fulfill the
promises which the manufacturer has extended directly to the consumer. In the
automobile business, the dealer, and the independent franchised dealer system
of which he is a part, given the tremendous economic power of the automobile
manufacturers, is the first and only line of defense for the retail consumer.
Finally, thank you again for this opportunity to present the "designated repre-

sentative's" point of view.
EXHIBIT A

My name is Edwin J. Mullane, Chairman of Newark, New Jersey District
Dealer Council and Chairman of Newark, New Jersey and New York Ford Deal-
ers Warranty and Policy Committee. I am also a Ford Dealer.
I should like to express our council and committee's appreciation to the com-

mission for inviting me to visit with you and relate to you our dealers' position
and feelings on warranty and policy.
I should like to ask your indulgence if our statement suffers from an absence

of professionalism in expression, for we do not have the manufacturer's fire
power, resources, unlimited staff and armor. What we do have are firm convic-
tions after laboring in this warranty and policy vineyard for the past 36 months.
We hope we can make a significant contribution to your forum.
To appear before you and to proclaim that the dealer body is without fault

and misgiving is not my intention. But it should be understood that our interest,
our concern, and our desire for an elevation of the entire service image is not
phony, but real—we have a social responsibility as dealers and as members of
our community, both of which ally us with the consumer.
In my statement, I should like to develop, in depth, the inequities of both the

past and present warranty and policy programs as going systems, and suggest
some possible solutions to this very complex unilateral arrangement.
A superficial observation would make it appear to be a simple arrangement.

We (the dealers) receive a franchise to sell and service a manufacturer's prod-
uct. The company (manufacturer) views the satisfactory handling of warranty
work at the dealership level as an inseparable part of the franchise agreement.
There are responsibilities spelled out for both dealer and manufacturer in the
sales agreement. The manufacturer has the right to expect adequate facilities
from the dealer and adequate sales and service penetration. But with every right
there is a corresponding duty. The factory, in turn, has an obligation (duty) to
the dealer to manufacture an automobile that will not require remanufacturing
under the present dealer cost structure.

It should be noted in passing that the remanufacturing process is much more
than dewaxing the ear and installing hub caps. In fact, this remanufacturing
process has an iceberg quality. The nine-tenths below the surface includes many
non reimbursable predelivery items, customer satisfaction and dealer attitude to
mention just a few.
It should be understood that the effort of the Newark and New York Warranty

and Policy Committee—dating back three years—was and is entirely voluntary,
without compensation, and at considerable sacrifice to their individual dealer-
ships. It should also be understood, especially in light of recent criticism of the
dealer body, that our group (consisting of about 274 dealers in New Jersey,
New York and parts of Pennsylvania and Connecticut) made a judgement of its
awn, to study the service area as it relates to the consumer, the manufacturer,
,our own service departments survival and our social responsibility in the mar-
ketplace. This effort has been endorsed by the Pennsylvania, New York, New
-Jersey, Ohio, Michigan, Maryland, Connecticut and Minnesota State Associa-
tions and the Canadian Association, representing thousands of dealers through-
out North America. We are not an island by ourselves. Also, our viewpoint has
been nurtured by the white heat of the jungle crucible called the New York
market.

Initially, allow me to capsulize chronologically our dealer efforts. I only hope
in this simple tale that you sense our frustration in attempting to galvanize
our manufacturer to assume the mantle of social responsibility and thus give us
the tools necessary to live up to his promises (warranty) which he expands and
contracts arbitrarily.
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As 1966 National Chairman of the Parts and Service Committee of the National
Dealer Council, I had many discussions with the then Vice President in charge
of the Ford Division concerning warranty and policy. At his suggestion our local
committee sent a questionnaire (Attachment I) to approximately 800 Ford
dealers in the Northeast region, soliciting information on their own warranty
and policy problems. Among other areas, the questionnaire revelaed that 92.3%
of the respondents were not satisfied with the manufacturer's warranty and pol-
icy program. As a result of the dealer dissatisfaction and concern our warranty
and policy committee launched its program of study to determine what steps
should be taken to overcome these difficulties. On January 23, 1967, we made a
report to Mr. Donald Frey, then Vice President in charge of the Ford Division,
on the basis of this questionnaire. (If the commission desires, this report will be
made available.) The report which took many months of preparation was an
attempt to refute a highly controversial white paper issued by Ford service man-
agement wherein the latter attempted to place all blame for the warranty and
policy mess on the dealer's doorstep. We concluded this dealer research project
by asking for five remedial steps:
14. Ford Division immediately increase the present warranty labor rate by one

third for each dealer.
2. Ford Division immediately increase the time allowances in the suggested

time schedule by 25%. This, pending receipt of recommendations on equitable
time allowances to be obtained by an outside engineering firm, the selection of
whom must be approved by Ford Motor Company and Ford National Dealer
Council.
3. Ford Division immediately reimburse dealers at the full retail rate on parts

used in warranty and policy.
4. Ford Division provide technically qualified engineers on a basis of a mini-

mum of one per zone, over and above administration help, service instructors, and
supervisory service department personnel.

5. The administration of the Ford warranty and policy program be handled by
sales-oriented personnel so that the warranty and policy becomes the important
sales tool it rightfully should be.
In the Spring of 1967 Ford introduced the BLS system. On May 8, 1967, I wrote

Mr. Arjay Miller, then President of Ford, a letter from which I excerpt.
"The divisions implementation of BLS reimbursement rates is a step in the

right direction, however, without an impartial review of time studies and a
thorough accountants review of back-end true labor costs, plus your new methods
of payments—all are analogous to treating leukemia With Listerine . . . a new
rise of consumerism that is gredually demanding a higher type of quality mer-
chandise and dealer service capability . . . with these conditions existing, you,
as President, should attempt to bridge this chasm by an apollo-type review of
warranty and policy."
Needless to say an apollo-type review was never held.
The Summer and Fall were seasons of disenchantment in our desire to move

forward on this ever-increasing consumer cancer.
In complete frustration, and I might add desperation, the New York-New

Jersey committee on November 13, 1967, engaged Booz. Allen and Hamilton to
probe and study dealer cost of warranty and retail labor. It should be added our
committee pleaded with our manufacturer to 'make this a joint venture. Our
plea fell on deaf ears. We had no choice but to commit $100,000.00 of dealer funds,
in order to engage this highly responsible consulting firm.
Is it not ironic that a very small sector of the retail automotive business,

based in New York and New Jersey, were forced to retain the largest consultant
firm in the world to find out whether or not we were getting a fleecing from our
manufacturer?
In introducing John McBee, Vice President of Booz, Allen and Hamilton, which

is the largest management consulting firm in the world, I would like to point
out that we selected Booz, Allen and Hamilton because of its wide experience
and its reputation for integrity, objectivity, and impartiality and 'because we
would be satisfied with nothing less than a study clean as a hounds tooth.

STUDY OF COST OF SERVICE FOR SELECTED FORD DEALERS

Basic objectives of study
This study had two main objectives:

1. To determine, for the dealers selected, the average cost of providing
retail repair service versus the average rate charged for that service.
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2. To determine the average cost of providing warranty repair services
versus the compensation received.

And the overall objective of the study was to provide dealer management with
a set of facts concerning their repair business that would give them a realistic
picture of whether or not they were making any profit from either the retail
or the warranty repair business. The data was developed on a conservative basis
to assure validity of the findings i.e., only costs that were specifically identifiable
as relating to service were included.
Study coverage
The study included 13 dealerships. Five were from the Newark District, fivefrom the New York District and three from the Houston District. The aim was

to use dealerships which were judged to run better than average repair shops.The warranty and policy committee in each district selected the dealerships.
In both the Newark and the New York Districts, the committees picked onelarge metropolitan dealer, one small dealer, one with a new facility and onewith an old facility in order to get a more representative sample.
Within the 13 dealerships new vehicle sales ranged from 297 to 2,926 units per

year. Used car sales at retail ranged from 266 to 2,748 units per year. The num-
• ber of shop mechanics ranged from 8 to 38 per shop.

Cost data used in the study was for the year 1967. Unusual or non recurring
expenses were deducted from actual costs.
Analysis of pay plans and retail rates
On retail work-
3 dealers paid mechanics a weekly salary
8 dealers paid mechanics 50% of the flat rate charged for the work per-
formed. ( Two of these were union shops)

1 dealer paid mechanics 52% of the flat rate charged and
1 dealer paid mechanics 45% of the flat rate charged

On warranty work-
3 dealers paid mechanics a weekly salary
4 dealers paid mechanics 50% of the Ford allowance
2 dealers paid mechanics at a fixed rate per hour for the actual hours worked
1 dealer paid mechanics 52% of the Ford allowance
1 dealer paid mechanics 45% of the Ford allowance
1 dealer paid mechanics a negotiated rate per hour times the Ford allowed_

times and
1 dealer assigned some of his mechanics who were paid on a salary basis
and some who were paid 50% of the Ford allowance

Analysis of internal work
One factor that has an important bearing on the calculation of cost of service.

work is how internal work is costed. Internal work is performed when mechanics,.
who could work on either retail repairs or warranty work, are used to do work
for other parts of the dealer business. Practically all of the internal work is
done on used ears prior to their being put on the sales lot.
Of the 13 dealers studied, 11 charged internal work at direct labor cost, that is—

no add-on for overhead support. One charged internals at direct labor cost
plus 25% and the other at direct labor plus 10%.
For the 13 dealers studied, the hours spent by mechanics on internal work in

1967 averaged 26.8% of total mechanic hours charged or sold. Thus this represents
a significant portion of mechanic time.

Overhead cost allocation
Dealership overhead costs were allocated to the three main revenue producing

segments of the business, namely: Service Department, Parts Department and
Vehicle Sales Department.
The allocation to the three departments averaged as follows for the 13 dealers

in 1967:
Percent

Service department  40. 0,
Parts department  22.3
Vehicle sales department  37. 7
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For the 13 dealers in 1967 overhead cost chargeable to service averaged $4.48
per hour sold or charged. The total used as "hours sold or charged" included
the hours worked on internals.

RETAIL SERVICE ANALYSIS

The retail service comparison was made on a "per hour sold basis" in order to
develop cost figures that would be comparable to the retail rate quoted to the
customer. The average cost of retail service for the 13 dealers in 1967 was as
follows:

Mechanic cost 
Per hour 801d

$3. 48
Overhead cost 4.48

Total retail service cost 7.96,

Average quoted retail rate was  7. 55
Average loss in 1967 on retail service for the 13 dealers was  .45

Thus the average retail rate was about 6% under cost.

SAMPLE CALCULATION OF MAGNITUDE OF LOSS IN RETAIL SERVICE

[Shop with 10 mechanics-33 percent warranty]

Highest loss Average of 13
dealer dealers

Loss per:
Day $120 $24
Week 600 120
Month 2, 500 500
Year 30, 000 6, 000

WARRANTY SERVICE COST ANALYSIS

The warranty service comparison was made on a "per hour charged" basis
in order to develop cost figures that would be comparable to the compensation
rate for warranty work. For warranty work an additional cost element is in-
volved to identify the additional costs incurred that are specifically attributable to
work. These include:

Supervisor's time to review and approve warranty paper work prior to its
submission to the manufacturer.

Clerical and space costs related to storing and handling defective parts for
return to the manufacturer.
Time of administrative personnel in following up on parts orders for warranty

jobs.
Extra clerical time required to complete paper work for processing warranty

claims.
The average cost of warranty service for the 13 dealers in 1967 was as follows:

Per hour

Mechanic Cost (charged)  $3. 18
Overhead cost ( sold or charged)  4.48
Cost of processing warranty work (charged) 1.26

Average total-warranty service cost (charged) 8.92

Average compensation on warranty for the 13 dealers was (charged) 7.27
Average loss in 1967 on warranty work was ( charged) 1.65

The average cost of overhead allocable to retail parts sales was 32.3% of parts
cost The mark, upp allowed on warranty work was 25%.
The average dealer's cost was about 23% above the compensation received for

warranty work and while one dealer broke even the other 12 all lost money.

40-743 70 11
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SAMPLE CALCULATION OF MAGNITUDE OF LOSS IN WARRANTY WORK

[Shop with 10 mechanics-33 percent warranty]

Highest loss
dealer

Average of
13 dealers

Loss per:
Day $98 $43
Week 490 215
Month 2,058 903
Year  24,696 10,836

Now I should like to summarize the important facts of Booz, Allen and Hamil-
ton's presentation in relation to our manufacturer's position on cost recovery

' and its effect on the attitude of the dealer and its resulting effect to the consumer.
It should be simply stated that reasonably efficient dealers are not recovering

their costs on warranty parts and labor despite Ford's positive position as stated
by their representative on January 10th before this commission, namely, "Ford's
present reimbursement procedures which were adopted in mid 1967 are designed
to permit full cost recovery on warranty work performed in dealerships where the
service operation is conducted with reasonable efficiency."
To further cloud the issue Ford's representative at the same time goes on to

state, and I quote, "Ford also challenges the conclusion that customer service
would improve if warranty reimbursement terms were liberalized." He further
states, "if reimbursement rates were increased to A cost plus basis, many more
administrative controls would be required by the factory." This statement im-
plies that, if cost plus a profit were paid, the warranty procedure would become
a further obstacle course. Our committee challenges the logic of this arbitrary
position as it would appear to be a further attempt by the manufacturer to evade
his responsibilities.
Now, members of the commission, if you were a dealer and it had been proved

to you that you were being reimbursed at less than your cost for doing this work
wouldn't this adversely affect your attitude towards warranty work?
And by the same reasoning, if you were reimbursed on a basis that enabled you

to recover your cost plus a profit to which we feel we are entitled, wouldn't this
greatly improve your attitude toward warranty work in your shop?
Now what can be done by the manufacturer to implement programs that will

accomplish what must be done to solve the problems of the consumer?
We have proposed a plan to the Ford Motor Company, which is a dramatic im-

provement on their BLS plan, that we feel will accomplish the task. It is a plan
which gives the dealers incentives to improve themselves in specific areas so
that they can adequately service their customers under warranty. A copy of the
plan is attached to this report. (Attachment II)

It starts with A minimum base amount and reimburses dealers on a graduated
basis in the areas of proper training of mechanics, proper number of mechanics
in relation to the dealers vehicle sales, proper size of facilities in relation to deal-
ers vehicles sales, proper amount of up-to-date equipment, a method to improve
customer relations by grading the dealer on customer complaints and finally a
program to attract and retain mechanics to the automotive field.
We are firmly convince that the plan just briefly described would accomplish

the removal of the customer dissatisfaction that you so ably describe in your
staff report.
One further thought, we as dealers can study and research, suggest possible

solutions, and make personal accommodations for our customers, but nothing
will result in customer benefits until all manufacturers adopt the creed, and
believe it, that inherent in this automobile, as it rolls off the assembly line, is a
social responsibility.
This social responsibility must be implemented on a vast scale if the consumer

is ever to be treated with fairness and equity. Time is running out! Seine com-
pelling force must move the manufacturer.

(Dtstrict ____, Dealer total planning potential ____)

1. Are you satisfied with the present Ford Division Warranty and Policy
reimbursement program?
Yes ____. No

•••
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2. Is your Warranty and Policy reimbursement return equal to your return on
customer labor?
Yes ____. No
3. If the Warranty and Paley reimbursement brought you a return equal to

your retail repair service, would you welcome visiting owners and Warranty
work with the same care, consideration and thoughtfulness as your regular serv-
ice customers?
Yes ____. No
4. If the answer to the above is yes, would you find it less difficult to retain

and attract quality mechanics?
Yes ____. No
5. If your Warranty and Policy reimbursement netted you a return equal to

the return on your retail customer repair services, would you consider expanding
your service facilities to handle the increased Warranty load? (If you have re-
cently expanded your facilities, do not answer.)
,Yes ____. No
6. Have you increased your service facilities in the past two years?
Yes ____. No
7. If the answer to the above is yes, have you found it less difficult to retain

and attract quality mechanics?
Yes ____. No
8. What is your percent of Warranty and Policy labor to customer repair

labor, (account No. 374 divided by account No. 370), for:
First 6 months of 1966
First 6 months of 1962
9. What is your percent of Warranty and Policy parts to Shop parts (account

No. 357-362 divided by account No. 355), for:
First 6 months of 1966
First 6 months of 1962
10(A) What is the number of Warranty and Paley claims written (from your

Claims Register) for the first 6 months of 1966?
Number of Claims ____. •
10(B). What is the number of Repair Orders written (from your financial

statement) for the first 6 months of 1966?
Number of Repair Orders
11. What guide do you use for retail labor charges? What dollar rate per hour

do you use?

Guide: Rate

Chilton  
Motor 
Ford Time Schedule 
Other  

12. My Ford Warranty rate is: Car $ Truck $ Body $ 
13. Do you believe that the Ford Division Mechanic Training Progra4n, is,

adequate?
Yes .... No
14. Do you believe that there is a sufficient number of Ford District Service

personnel available in the field to assist dealers?
Yes ____. No
/5. Do you believe that the Ford Service personnel are technically qualified to

handle the complexity of service problems?
Yes ____. No
16. Do you compensate your mechanics on a percent of list price of labor

operations? i.e.,
60/40
55/45
50/50
Other
Salary Hourly Rate
17. Is your present method of mechanics' compensation satisfactory to you?

Yes ... No
18. As a result of study of Dealer Warranty and Policy programs, a suggestion

has been advocated to elinvInate the 50/05 pay plan and substitute a salary or

salary-plus-incentive plan for mechanics.
Do you agree with this proposal?
Yes ____. No ____.
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19. How much has your employee benefits (account No. 65) increased for the
first 6 months of 1966 over the first 6 months of 1962? (Divide 1962 by 1966.)
Answer.  
20. Additional comments or information concerning the Warranty and Policy

Program (if necessary—use reverse side of questionnaire).

ITEM NO. 1. WARRANTY REIMBURSEMENT PROPOSAL

A. Bureau of Labor Statistics.—We propose 2.5X the present area based B.L. S.
labor rate, per mechanic, for the labor rate reimbursement.
B. $4 mawimum bonus credit.—We propose a $4 maximum bonus credit equal

to 100 percentage points for dealers qualifying in each of the following categories:
B-1—Training.-20 percentage point availability, or 80 cents per hour. A

credit maximum of 20 perentage points.
Increase the number of training hours per man per year from approximately

nine hours to fifteen hours. This hourly requirement shall be reviewed annually
by the Newark-New York District delegates to the National Service Council,
Chairmen of the Newark-New York Ford District Dealer Councils and represent-
atives of Ford Motor Company on the following basis:
15 hours per man, 20 percentage points, or 80 cents per hour
13-15 hours per man, 16 percentage points, or 64 cents per hour
10-13 hours per man, 10 percentage points, or 40 cents per hour
Under 10 hours per man, 0 percentage points, or 0 cents per hour
B-2—Mechanics.-20 percentage point availability, or $0.80 per hour.
The definition of a mechanic is a registered technician with the Ford Motor

Company having passed a qualifying examination approved by both the Ford
Motor Company and the Dealers Service Council.
The establishment of this category is on the basis of one certified registered

technician for every eighty (80) new vehicles sold per year.
80 Cars per year per mechanic, 20 percentage points or $080 per hour
81 to 90 Cars per year per mechanic, 15 percentage points, or $0.60 per hour
91 to 100 Cars per year per mechanic, 5 percentage points or $0.20 per hour
Over 100 Cars per year per mechanic, 0 percentage points,$0.00 per hour
B-3—Facilities.-30 percentage point availability, or $1.20 per hour.
Dealer must have one stall per forty (40) car sales per year, based on the

previous three years sales average.
40 Cars per bay or less, 30 percentage points, or $1.20 per hour
41 to 45 Cars per bay or less, 25 percentage points, or $1.00 per hour
46 to 50 Cars per bay or less, 10 percentage points, or $0.40 per hour
51 to 55 Cars per bay or less, 5 percentage points, or $0.20 per hour
56 and over cars per bay or less, 0 percentage points, $0.00 per hour
B-4—Equipment.-15 Percentage Point Availability or $0.60 Per Hour.
We recommend a change of total value only. The method of computation seems

to be equitable.
B-5—Customer relations.-10 Percentage Point Availability of $0.40 Per Hour.
All "Red Border Letters" (Customer complaints) will be classed as chargeable

complaints until a reply is sent to the District Office from the dealership. At that
time a determination will be made as to whether it is chargeable or non-
chargeable complaint. On a monthly basis a listing of all chargeable complaints
will be sent to the dealership. If the dealer feels the complaint was not rightfully
a chargeable complaint a review with the District Service Coordinator (a posi-
tion to be established equal in stature to that of the assistant district manager-
refer Item #6) shall be made. Final decision to be the responsibility of the serv-
ice coordinator.
Under 2 chargeable complaints per 100 vehicles sold, 10 percentage points, or $0.40
per hour

2 chargeable complaints per 100 vehicles sold, 8 percentage points, $0.32 per hour
3 chargeable complaints per 100 vehicles sold, 6 percentage points, $0.24 per hour
4 chargeable complaints per 100 vehicles sold, 4 percentage points, $0.16 per hour
5 chargeable complaints per 100 vehicles sold, 2 percentage points, $0.08 per hour
6 chargeable Complaints per 100 vehicles sold, 0 percentage points. $0.00 per how

B-6-L.Fringie benefits .—p percentage Point Availability or $0.20 Per Houk.
We recommend'that the formula for Computing these points remain proportion-

ately at the same as it is presently, but with a change in total value.
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$1000, and over, 5 percentage points, or $0.20 per hour
$999, and $900, 4 percentage points, or $0.16 per hour
$899, and $700, 3 percentage points, or $0.12 per hour
$699, and $500, 2 percentage points, or $0.08 per hour
$499, and $300, 1 percentage point, or $0.04 per hour
8299, and $000, 0 percentage points, or $0.00 per hour
Comments: A one year test program is too short (2 Year Minimum) com-

pletion of mechanics testing is impossible in one year dealers encouraged to in-
vest in facilities will need more time to amortize.
Item No. 2—Reimbursement payment.—A 36 to 48 hour reimbursement on all

claims presented. Pay now—Argue later.
Item No. 3-1863 Form.—A simplified warranty claim form.
Item No. 4—Parts markup.—Parts markup to be mutually agreed upon as pre-

viously discussed. (Our request was for a 35% markup above factory cost.)
Item No. 5—Parts pickup.—A truck for returning parts to Ford Motor Com-

pany to call at each dealership biweekly. Driver and parts manager to sign
receipt.
Item No. 6—Service 000rdinator.—To institute the job of service coordinator

and make available enough service representatives as the dealer service council
representatives and Ford Motor Company deem necessary.
Item No. 7—Training center.—A program to be implemented by January 1,

1969 with an initial grant of $250,000.00. This program to be run with the dealers
and Ford Motor Company with an outside director. At the outset 25 to 35% of
the working area of the present diagnostic center would be used for actual train-
ing of the hard-core unemployed. The closing of the diagnostic center as such,
shall materialize by June 1, 1969. At that time the entire facility to be devoted
to a training center with the probable ultimate outlay for this training program
to be in the neighborhood of two million dollars.
Item No. 8—Equipment purchaseg.—An 8 to 10 year payoff on any large Ro-

tunda equipment purchased and a suitable leasing arrangement for updating
of equipment.
Item No. 9—Credit card.—The establishment of a Ford product owner credit

card to be issued at time of sale subject to necessary credit investigation.
My name is Edwin J. Mullane. I am Chairman of the Newark, New Jersey

District Dealer Council; Chairman of the Newark, New Jersey and New York
Ford Dealers Warranty and Policy Committee, and for fourteen years I have
been a Ford Dealer. I will attempt to express the viewpoint of the metropolitan
automobile dealer.
I should like to express to the Senate Sub-Committee on Antitrust and

Monopoly the appreciation of the council and the committee for the invitation
to visit with you and for the opportunity to relate to you dealer feeling on a
number of problems.
The subject matter this morning is inherently dangerous for the consumer

and for the franchise system. Yet the central issues and the solutions to the
problems have become obscure because of the tremendous economic leverage,
economic supremacy and advertising power of the automobile manufacturer
vis-a-vis the consumer and the dealer. As I attempt to prove that there is an
unfair and imbalanced relationship between the auto companies and their re-
spective franchise dealers, I would ask that you be constantly aware and alert
to this overt economic advantage which has existed for more than 30 years.
I refer you to Exhibit 1. It actually puts in motion parallel economic and pres-
tige forces which not only dehydrate the organic life of the franchise system,
but also produce resultant adverse effects on the consumer in the market place.
This is a strong statement, but, as our testimony unfolds, we believe we will

give credenee and substance to the accusations both logically and statistically.
The areas that this paper will cover are:

1. Lease and fleet subsidies.
2. Warranty and policy.

The second topic, the warranty mess, is a National Automotive scandal, and
the manufacturers who created the problems, assume the unbelievable posture
that all is well in the warranty marketplace.
The customer, who paid for the warranty in the purchase price of the car, has

been deceived and subjected to an emotional and financial drain.
The dealer, who has been much maligned in this warranty crossfire, has not

been given the tools to make good the promises of the manufacturer.
If the manufacturer had built a zero-defect automobile, there would be no

warranty problem. The dealer body is thirsting for a quality-built automobile,
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not a partial contribution with which to remanufacture the manufacturer's
mistakes. With vehicles lacking this quality, which seems illusory, we must be
adequately paid to make this vehicle acceptable to our customers.
The degree of zero-defect, to a point, can be predicated on design, quality

control, assembly line speed in relation to an increasing proliferation of equip-
ment, worker dedication and the cost of dealer remanufacturing.
Two elements of this statement require further explanation—quality control

and dealer cost of warranty work. On quality control, all four manufacturers
appearing before the FTC recently offered vaunted quality control programs yet
three weeks later one of these manufacturers recalled the equivalent of one
year's production, approximately four million nine-hundred thousand cars—a
recall prompted by the loss of human life. Doesn't this contradiction in testi-
mony—quality control versus operational fact—create a deep chasm of doubt,.
a feeling of uneasiness?
On dealers' warranty costs and their effect on the consumer, the problem can

best be stated by quoting An Addendum to Testimony given by Representatives of
the Newark, New Jersey District Dealer Council before the Federal Trade Com-
mission on January 17th, 1969 in Washington, D.C.
"During the question and answer period following our formal testimony on

Friday, January 17th, 1969, a particular question was repeated several times.
Namely, 'does the customer get the same satisfaction on warranty work as they
do on retail labor work?' It is the considered opinion of our committee that the
consumer does not receive the same satisfaction.
"There are many peripheral reasons for this lack of satisfaction but the real,

gut reason is the manufacturer's monopolistic relationship with the dealers. They
dictate the reimbursement rate and the fiat rate time schedules, which do not
allow the dealer to recover his cost (let alone a profit). This lack of profitability
permeates the entire warranty mechanism.
"The above can be substantiated by referring to the Booz, Allen and Hamilton

study and report incorporated in our January 17, 1969 testimony."
All of this can perhaps be said in another way—there exists an obvious in-

equity in the bargaining power of the two major segments of the industry. The
manufacturer is monopolistic—he dictates the terms of the franchise agreement
and changes the ground rules almost at will. The dealer has no significant bar-
gaining power. The factory talks about fiat rates, efficiency of shops, stall capac-
ity, and many other things, but all that does is confuse the issue, because the
factory is the one that extended the warranty and the dealer is obligated to
perform the warranty at such cost as the manufacturer arbitrarily dictates.
Basically, I think the real issue is that the manufacturer just does not want to
pay the bill, and through his tremendous prestige, makes this unfair arrange-
ment seem believable.
The dealers recognize that the consumer is not getting full value, as advertised,

from the warranty program because the factory which is responsible for the
cause, has failed to buy the cure. To a great extent, all the dealers are doing
is swapping dissatisfied customers and reaping the whirlwind and the wrath
of the consumer.

Section 10 of S. 3074 should provide—

"DESIGNATION OF REPRESENTATIVES

SEC. 10. Nothing in this Act shall be construed to prevent the maker of any
performance guaranty from designating representatives to perform the duties
required under this Act provided that the maker of any performance guaranty
shall fairly and equitably reimburse such designated representatives for the per-
formance of said duties and costs incurred but no such designation shall relieve
the maker of his direct responsibilities to the consumer."

Section 2 of S. 3074 should include—
"(10) The term 'first purchaser' shall include but is not limited to a retailer

who purchases a consumer product for resale to a consumer."
Section 2(9) of S. 3074 should include an additional paragraph:
"A manufacturer shall not impose upon its dealers, distributors or franchisees,

as a condition to the right to purchase consumer products from the manufacturer,
the duty to extend, solely or concurrently, an express guaranty where the dealer,
distributor or franchisee has had no responsibility for manufacture or design
of the product."
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Section 16 of S. 3074 should provide:
"SEc. 16. Congress hereby declares it to be its policy to encourage guarantors

to establish procedures whereby consumer disputes related to performance guar-
anties are fairly and expeditiously settled through informal dispute settlement
mechanisms. Such informal dispute settlement procedures should be created by
guarantors in cooperation with independent and governmental entities and should
be supervised by some governmental or public body. Such informal dispute settle-
ment procedures should apply to any guarantee-related dispute between the
maker of the guarantee and his designated representative as well as between the
maker of the guarantee and the consumer and the designated representative and
the consumer."
The Remedies part of S. 3074 should contain a separate section:
"SEC. —. The maker of a guarantee who designates a representative in

accordance with section 10 of this Act, as a condition to such appointment, shall
indemnify and hold harmless its designated representative from any losses and
expenses including but not limited to damages, costs and expenses recovered by
an owner from a designated representative pursnant to this Act where said
recovery in vny suit or proceeding is based upon a manufacturing and/or design
defect and the designated representative is free from negligence with respect to
the duties performed."

Senator SPONG. Because of pending Senate business, the hearing will
be in recess, subject to call of the chairman.
(Whereupon, at 11 a.m., the subcommittee was recessed, subject to

call of the chairman.)
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The subcommittee met, at 9 a.m., in room 5110, New Senate Office

Building, Hon. Frank E. Moss (chairman of the subcommittee)
presiding.
Present: Senators Moss, Pearson, and Griffin.

OPENING STATEMENT BY THE CHAIRMAN

Senator Moss. The subcommittee will come to order.
Today the Consumer Subcommittee of the Senate Commerce Com-

mittee resumes hearings on the Magnuson-Moss Consumer Products
Guaranty Act. S. 30747 The approach of this bill is simple. If a man-
ufacturer or retailer decides to guarantee the performance of his prod-
uct or any component thereof, he must do so in a prescribed manner
that will let the consumer know he is getting a guaranty which meets
Federal minimum standards. He must label it a 'Performance Guar-
anty" and tell the consumer how long the guaranty will rim and what
maintenance is required, among other things. If the guaranteed prod-
uct or component malfunctions, the guarantor is required to repair,
or replace if repair is not possible or cannot be timely made, the mal-
functioning component within a reasonable time and without charge.
If the guarantor fails to live up to these federally defined obligations,
the consumer has quick and effective means of making the guarantor
respond either through court action where his attorney's fees are paid
if he wins or through informal dispute settlement mechanisms.
There is another important feature of the bill. If a manufacturer

or retailer gives a performance guaranty, he cannot disclaim his ob-
ligations to provide a product that is of fair average quality and fit
for the ordinary purposes for which such product is used. This means
that the guarantor can no longer hide behind its express promises of
performance to insulate itself against nonperformance defects in its
products. An automobile may still perform while the paint rapidly,
fades or the leather seats crack. By prohibiting the disclaimer of im-
plied warranties, the Magnuson-Moss bill gives the consumer impor-
tant additional protection in an area now often foreclosed because of
disclaimers in the warranty.
It is interesting to note that the approach of S. 3074 is consistent

with many of the recommendations of the Federal Trade Commission
Auto Warranty report. The bill does not, however, require anyone to

(165)
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guarantee a product he sells and, to that extent, it perhaps does not go
as far as the Commission has recommended.
It is a pleasure for me to welcome here today the Chairman of the

Federal Trade Commission, Caspar Weinberger, who will discuss the
Commission's Auto Warranty Report and thereby help the members
of this committee determine whether S. 3074, as it applies to auto-
mobiles, goes far enough. At a later date Chairman Weinberger will
deliver in writing the Commission's formal position on S. 3074.
We are very happy to have Senator Pearson here sitting with us

this morning.
Do you have any opening statement?
Senator PEARSON. No.
Senator Moss. We are pleased to have you, Chairman Weinberger,

and we look forward to hearing your testimony.

STATEMENT OF THE HONORABLE CASPAR W. WEINBERGER,

CHAIRMAN, FEDERAL TRADE COMMISSION

Mr. WEINBERGER. Mr. Chairman and members of the committee,
I am delighted to appear before you this morning, in response to
your request, to comment on the Federal Trade Commission's Auto-
mobile Warranty Report. I am particularly appreciative because it
gives me an opportunity to clarify for this committee what the Com-
mission's report did and did not say about the automobile industry,
and perhaps to correct any false impressions of the Commission's
position which members of the committee may have obtained from
occasional headlines in the press accounts which did not entirely
match the recommendations in the report.
I will start by summarizing briefly the report's actual findings and

recommendations:
1. The most significant finding of the Commission's study was that

the automobiles being sold in the United States today are not meeting
minimum standards of quality which the purchaser has a right to
expect.
Whether one considers the volume of complaints received by the

Commission, the volume of complaints received by the manufacturers,
or simply the expense to the manufacturers of repairing defective cars
the answer is the same: a purchaser is far from certain of getting a
vehicle which will perform as he may reasonably expect it to do. This
failure of the industry to produce cars which will work reasonably
well is, of course, a breach of the promise, made in the manufacturers
warranties, of a defect-free car.
2. A second finding of the report that deserves special emphasis is

that repairs of defects in cars, which have to be made under the
manufacturers' warranties, have not been satisfactorily performed. It

. appears that over 20 percent of the repair jobs done under warranties
are unsatisfactory, a figure far higher than for nonwarranty repair
jobs. When a repair is not properly made, the manufacturers' promise
in the warranty is breached again.
In considering the causes of these two failures to perform as prom-

ised in the warranty, the Commission identified several distinct fac-
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tors. The causes of cars being delivered in defective condition were
two:
(1) The manufacturers have not expended sufficient funds on qual-

ity control at the plant where the car is made, and
(2) The dealers do not give adequate predelivery inspections to

cars before selling them.
Poor performance of repairs under the warranties appears to

have resulted from (1) a lack of manufacturer interest in service,
since most of their profits come from auto sales, and (2) inadequate
compensation to dealers and mechanics for warranty work.
With these findings, both as to the low level of performance of the

manufacturers under their warranties and the causes of this low level,
in mind, the Commission framed its recommendation to the Congress.
That the auto industry had made promises in its warranties of a

defect-free car which it had not fulfilled, and that it continued to make
them long after experience had shown that they would not be fulfilled,
were, of course, matters of grave concern to the Commission. The
making of such promises is a violation of the Federal Trade Commis-
sion Act and, as the report makes clear, we intend to take appropriate
action to prevent such violations. There are several approaches avail-
:able to us, and we are actively considering them.

However, it appeared to the Commission that the most serious prob-
lem revealed by our study was one which we, as a Commission, could
not solve with our existing authority. I mean the problem of quality
control of cars produced for sale in this country.
To make the promise in the warranty of a defect-free car and not to

produce such a car was a deceptive practice, but this deceptive practice
could be eliminated in two ways. S. 3074, the bill before this commit-
tee, would eliminate it in one way—by requiring the manufacturer to
promise no more than what he was prepared to perform, and to dis-
close the terms of his promise accurately. In dealing with the auto-
mobile industry, our Commission recommends another course—re-
quiring performance by the industry to comply with certain minimum
standards, whether promised or not. Accordingly, we have urged pas-
sage of an automobile quality control act. The Commission feels the
time has come to establish quality control standards through legisla-
tion because of (1) the vital importance to the purchaser of an auto-
mobile's quality of performance; (2) the danger to the public of auto-
mobiles which perform defectively while actually in operation; and
(3) the failure of the auto industry to date to provide, on its own, an
acceptable level of performance in its products.
We recommend that a bill be passed directing that an appropriate

agency of Government, with the necessary resources and expertise, set
minimum quality standards for the industry. Failure to comply with
such standards in manufacturing then should be subject to strong and
effective sanctions under which both the Government and an individual
consumer could obtain prompt redress.
I hope that this general proposal for legislation will commend itself

to the members of this committee, which has been studying the prob-
lem of warranties on all types of products. I think I should make clear
at once, however, that the Commission is only recommending the pre-
scription of a statutory standards of performance and durability for
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the auto industry. This is because of the vital importance of the auto-
mobile to the life of the American consumer, the various safety fac-
tors I mentioned a moment ago, and other reasons I have already
mentioned. Further, we are not recommending extensive interference
with the private control of the auto industry. Despite some headlines,
the Comission is not recommending that the automobile industry be
regulated by something like a public utility commission with power to
set prices and limit the rate of return or profit of the manufacturers..
We do say that the public interest in safety requires that this indus-

try's product must meet minimum standards of quality. The failure
of the industry thus far to meet these standards fully, after so many
years, and the absolute necessity that they be met convinced us that
governmental action is appropriate at this time to encourage this
industry to increase its quality control to the extent we have
recommended.
The Commission is, as you know, continuing to pursue solutions to

the problems of deception and unfairness in automobile warranties..
We are also, of course, considering alternative approaches, for the use
in the event the Congress should feel that it is premature to require,
as we have recommended, minimum standards of quality. Naturally,
all depends on congressional reaction to our proposal for legislation.
In advising the Congress of our Commission's belief in the need

for legislation after a long study of a segment of the economy, the
Commission is performing its historic function assigned to it by the
Congress in 1914. This is what those who created the Commission saw
as one of the most valuable contributions it could make to the govern-
mental process.
I want you to know, Mr. Chairman and members, that I appreciate

very much this opportunity to appear before your committee and
present this short summary of our position.
Senator Moss. Thank you, Chairman Weinberger. This is a very

succinct statement of the Commission's views on the automobile war-
ranty problem, The committee welcomes the Commission's report on
automobile warranties and appreciates your explanation of the Com-
mission's position. We are glad to have it clarified. As you say, some
of the reports have been somewhat at variance with your explanation
and we are glad to have it from you as to what the Commission had
decided at this point.
It seems to me in your testimony you state that the automobile war-

ranty practices could be eliminated in two ways, either through the
approach of the bill that we have before us, S. 3074, or the suggested
Commission approach. Does your testimony go that far?
Mr. WEINBERGER. Yes, sir. We indicate there are at least these two

approaches: That you could require the manufacturer to, in effect,
promise no more than he was prepared to perform, and disclose the
terms of that promise accurately. The bill before the committee goes
one step farther: it forbids the disclaimer of the so-called common
law or implied warranties.
The other approach is the approach we have recommended, that

somebody with the necessary expertise, and obviously in consultation
with the industry, set up minimum quality standards, and then there
would be the requirement that those minimum standards be adhered to.
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Our thought was the forces of competition would take over, and
above the minimums there would be competition for the market, just
as there was a few years ago, starting about in 1962, when the war-
ranties were suddenly expanded.
Now they have been contracted and they are back to the point

where we felt that legislation imposing some sort of floor was
particularly desirable.

Senator Moss. Your proposal would rely on a quality control sort
of requirement, minimum standards of quality control on all automo-
biles, which would sort have been in lieu of the implied warranty that
is depended on in the bill, S. 3074.
Mr. WEINBERGER. Well, the implied warranties are a form of floor,

Mr. Chairman. The problem has been that when the express warranty
is furnished at the time the car is purchased, the implied warranties
have been taken away in many cases. And the express warranty that
has been furnished has not proven to be adequate or adequately
performed.
Evidence is cited throughout the report with respect to the delays,

the requirements of additional returns for repairs to be made, and
things of that kind.
Our general approach was that if there were certain minimum

standards required that would be fixed, as I say, after study of what
was a reasonable duration of time for the various parts of the
automobile

' 
the powertrain and so on, that once this minimum was

determined, then it would be imposed, and any higher warranty or
guarantee that the manufacturer wished could certainly be offered,
and the forces of competition would undoubtedly come into play, and
certain companies would want to go higher. But there should be some
kind of floor, because of the problems involved with only three major
manufacturers, and with the necessity, as we saw it, of the public to
acquire automobiles.
Senator Moss. When you testified before us in January, you ex-

pressed your own personal belief that it Was improper for a guarantor
to disclaim his implied warranties by giving the consumer an express
guaranty.
Mr. WEINBERGER. An express guaranty that was below the implied

warranty, yes.
Senator Moss. Yes, by limiting his implied warranty. Do you think

this is the Commission's point of view as well as yours?
Mr. WEINBERGER. It would seem to be, from the adoption of this

report.
Senator Moss. Does the Commission favor the creation of an in-

formal dispute mechanism to settle warranty disputes between buyers
and sellers?.
Mr. WEINBERGER. I don't believe there is anything in the report

from which that conclusion could be drawn, and we did not analyze
or make a recommendation on that point. I would be hopeful that, if
a reasonable minimum quality standard were adopted, there would be
little need for that sort of thing. It seems to me there have been major
efforts in recent years to improve quality control. I do not think they
have been enough, nor have they achieved the results I am sure every-
body hopes for.
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This is one of the principal reasons the Commission felt a minimum
standard of quality should be established to assure the public that at
least that much would be given to them with each purchase of a car.
Senator Moss. What about the time factor, when a purchaser of an

automobile says it has not functioned properly and the manufacturer
does not come forward to replace or repair it without charge in a rea-
sonable length of time? What time period are we talking about?
Mr. WEINBERGER. This would certainly be one of the details that

should be covered in the establishment of a minimum warranty. The
'Commission did not feel that it had the expertise to say that a car-
buretor, for example, should be guaranteed for 5 years or a repair must,
be performed within 30 days, or anything of that kind.
On the other hand, the Commission felt it would be quite possible,

for a body with the necessary expertise to take testimony and hold
hearings and discuss these matters with people who are knowledgeable,
in the field, certainly the manufacturers are obviously in this group,.
and eventually to set standards covering such points as the one you
have just raised, that is, how long it would be reasonable to make
repairs. The Commission report indicates that there is a great desira-
bility to the purchaser being furnished another car or replacement car,,
if the repairs cannot be made, so as to minimize inconvenience to the
purchaser during this period. But we did not attempt in this bill to
go into the actual detail of what the minimum standards should be.
Senator Moss. But your response indicates that this is also inherent

in this general problem, the time, a prompt response, and the alleviat-
ing of the buyer from inconvenience of loss occasioned by the malfunc-
tioning of his car?
Mr. WEINBERGER. I would certainly think so, yes, sir. It is very simi-

lar to the old saying, "Justice delayed is justice denied." It will not
do you too much good to have a warranty if one of the terms 'permits
it to be performed within 2 years after the defect is discovered, some-
thing of that kind. So certainly this would be part of the establish-
ment of minimum standards.
I do not pretend to know what the minimum period should be. It

ought to be reasonable for both sides, and it ought to be readily deter-
minable, I would think.
Senator Moss. Do you foresee that there would be a differentwarranty period for different makes of cars, perhaps longer for more

expensive cars than for less expensive ones, any variation like that?
Mr. WEINBERGER. I would think that would be entirely possible.And I would think some manufacturers might well wish to makethat point themselves before whatever group is organized to establishminimum standards.
I have no doubt that the establishment of minimum standards incertain areas may require more cost, which would be passed on tothe public. I think that is probably inevitable. And I think the addi-tional cost that would be involved in getting some of the standardsapplied to particular automobiles could well result in differences instandards for different makes of cars, perhaps between manufacturers,any one of a number of variations.
Senator Moss. Was there any evidence in this study leading to your-report that more expensive makes of cars had fewer problems in thisfiled of malfunctioning, for which standards are now recommended?:



171

Mr. WEINBERGER. I do not recall any evidence of that kind, Senator.
There may well be some that went into the formation of the report.
But as you know, the 41/2-year study that led to the report was all
completed before I joined the Commission. I do not recall evidence
of that in the report itself.
Senator Moss. The rationale on which the Commission based its

study and the report was primarily on, I take it from your testimony,
on the needs for safety in the automotive field and second, on the
great dependence that our economy, and in fact our whole society,
now has on automobile transportation.
Mr. WEINBERGER. Yes, those were two very compelling factors. And

the concern, I think it is fair to say, that in this particular situation
that over the years there has not been developed at this point the
ability to institute a degree of quality control so that the reasonable
expectations of buyers could be met..
I do not think anyone anticipates that every car will always be

completely perfect in all of its 15,000 parts, whatever happens to go
into it. After all, every manufacturer is at the mercy, to some extent
of the least competent man on the assembly line.
But we did feel over the years there had been demonstrated a need

which had not been fulfilled for higher quality control. Even though
quality control efforts and standards have improved, the feeling of
the Commission was that they had not improved enough to justify
the reasonable expectations of buyers. For that reason this kind of
a proposal was recommended.
Senator Moss. One reason I asked about the more expensive cars is

that this committee has a file much, I guess like the Federal Trade
Commission of "lemons" that people complain about in automobiles
and we have an "elite lemon" file that is quite full.
We have some very expensive automobiles about which complaints

were registered. So I wondered if the study had shown any differences
among these because of the expense or the cost of the car. I am not
sure we can see there is much difference.
Mr. WEINBERGER. I do not believe we have any evidence that there

is any difference or that any more effort in quality control is put into
a more expensive car. We do have, as you said, Mr. Chairman a tre-
mendous number of letters. I think more letters on this particular
subject than on any other in the files of the Commission. So far as I
know, there is no evidence that people who buy expensive cars are
more immune from defects than others.
Senator Moss. Thank you very much.
Senator Pearson?
Senator PEARSON. Mr. Weinberger, you state that the report indi-

cated that automobiles being sold in the United States today are not
meeting minimum standards of quality. What was that minimum
standard? Was it a hypothetical standard of quality or usability, or
was it a precise measurement?
Mr. WEINBERGER. No, it was not a precise measure. It was simply

that we felt that of the cars that were being produced, various tests
and measurements that were reported to us, as a result of dealers' in-
formation, manufacturers' information, surveys that had been con-
ducted by other groups, showed that anywhere from 10 to 15 to 20
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percent of the automobiles produced had defects that required some
kind of repair.

It was simply the feeling that that was too high a figure • after this
number of years the manufacturing process should be so reined and so
guarded by quality control that you would not have defects in that
amount.
As I mentioned a moment ago to the chairman, there is no feeling

that it is in any way reasonable to suppose that every single car every
year is going to be defect-free. But we did feel the number of defects
now being reported was too high, and that it could be reduced.
Senator PEARSON. You indicated that the reasons for this lack of

minimum standards of quality were twofold, first the manufacturers
had not expended sufficient funds, and second, that the dealers do
not give adequate predelivery inspection. Your recommendation goes
to quality control with the manufacturers. It makes no recommenda-
tions as to predelivery service. It makes no reference to the failure to
correct the situation pursuant to the warranty.
Is it your view that the quality control, if that is satisfied, then the

other two conditions will improve measurably?
Mr. WEINBERGER. Well, I was using quality control in a somewhat

broader sense, Senator. I was using quality control in the sense that it
would involve not only much tighter control on the assembly line itself,
but the entire process, which would involve adequate reimbursement
to dealers for predelivery inspection, and adequate reimbursement
to dealers for warranties, repair of defects under warranties, and
things of that kind.
Our report indicated that while certainly not all of the fault is that

of the manufacturers, there was some reason to suppose that dealers
were not being given an adequate allowance for predelivery inspection.
Senator PEARSON. I don't know how we can legislate in that partic-

ular field.
Mr. WEINBERGER. I think the minimum quality control that we had

in mind could well include factors of that sort, since it is quite evident,
is you correctly point out, that dealers have a big responsibility for
the way in which the car is actually delivered to the purchaser. And
it is important that dealers be encouraged in one way or another to
make an adequate predelivery inspection.
Senator PEARSON. The quality control comes at the time the car is

sold and delivered to the consumer.
Mr. WEINBERGER. I think it is all part of the same process: the

manufacturing is part of it, the assembly lines is a big part of it, what
happens in the dealership is a big part of it, what happens if some-
thing unavoidably does go wrong is a part of it. I think all of these
have to be examimed, because from the purchaser's point of view,
the only thing he is interested in really is not why it happened, but
whether or not he is going to get a car that will continue to perform
for a reasonable length of time in a reasonable manner.
Senator PEARSON. You indicate that the Federal Trade Commission

intended to take appropriate action to prevent these violations. What
would be the nature of that action?
Mr. WEINBERGER. Well, if there were any evidence that there was

a deliberate deception involved in promising performance when there
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wasn't any real attempt to fulfill that, or if there wasn't anything
remotely resembling an adequate attempt to fulfill it, it would come
within section V, I think, of the Federal Trade Commission Act, as
a deceptive and unfair practice.
There could conceivably be actions under the truth in advertising

law, things of that sort. We don't have in mind any specific actions or
anything pending at the moment. But we simply felt it proper to ad-
vise the Congress 
Senator PEARSON. So your report is not a basis for such action?
Mr. WEINBERGER. Oh, no. Each case would have to stand on its own

footing.
Senator PEARSON. Previously you indicated if we expand your

authority to permit a preliminary injunction you thought perhaps
this would give you sufficient tools to do the job. That is now modified
on the basis of this report?
Mr. WEINBERGER. Well, this specific report having been based upon

some four and a half years' study of one very important, very large
segment of the economy, goes beyond that and recommends not addi-
tional power to the Commission, but recommends the establishment
of this floor on quality and on minimum quality standards.
Senator PEARSON. A supervising agency would not be within the

jurisdiction of the Federal Trade Commission?
Mr. WEINBERGFR. No, we don't recommend that this be the case. It

would be entirely up to Congress. We felt that the establishment of
the minimum quality standards required a vary specialized form of
knowledge that would have to be developed, and that these minimum
quality standards could only be developed after ample hearings and
testimony as to what would be a reasonable requirement for specific
parts of the car, the power train, carburetor, tires, batteries, and so on.
Senator PEARSON. We have legislated in the fields of highway

safety, we have legislated in the field of tire safety. That is another
dimension of that same legislative movement.
MT. WEINBERGER. That is correct. This is why I was concerned that

there seemed to be so much reference to this as a public utility type of
regulation as a result of a couple of sentences in the report that pointed
out that the cars were in the category of public utilities, because they
were so widely used.
What we were talking about is, as you correctly pointed out, an ex-

tension of a pattern previously adopted by the Congress where public
safety is involved.
Senator PEARSON. You still adhere to the proposition that granting;

preliminary injunctive relief in the hands of the Federal Trade Com-
mission is a valuable tool?
Mr. WEINBERGER. Yes, I think it is very necessary, because without

it there are so many delays that can be engendered by any reasonably
competent attorney that you could make almost meaningless the action
of the Commission in starting a cease and desist proceeding.
Senator PEARSON. Is that the administration proposal, preliminary

injunction?
Senator Moss. Yes.
Senator PEARSON. I thank you very much, Mr. Weinberger.

40-743-70 12
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Senator Moss. We are pleased to have Senator Griffin sitting with
the subcommittee this morning, a member of the Commerce Commit-
tee, and of course very much interested in the matter we have before
us.
Senator Griffin, do you have some questions you would like to ask

of the witness?
Senator GRIFFIN. Mr. Weinberger, I have been trying to figure out

in view of your disassociation with the use of the term "public utility,"
which I welcome, incidentally, and commend you for disassociating
yourself with it, where in the world it came from. How did we happen
to become faced with those kinds of news reports?
I see on page 124 of the report of the Federal Trade Commission

"The Commission believes it is clear that in present-day America, the
automobile industry is no less a public utility industry." Why is the
term "public utility" used if that is not what is meant.
Mr. WEINBERGER. The preceding paragraph is also important. That

says:
It has long been accepted that certain public utility industries must in the

public interest meet legal standards of minimum performance. The manufac-
turers and sellers and distributors of food, drugs, housing, the operators of such
modes of transportation as airlines *nd so on, must meet standards of safety and
quality in conducting their business.

The implication from the various headlines in the press accounts—
I had a call from Detroit asking me what rate of return we were pro-
posing to allow them 
Senator GRIFFIN. I had a few calls, too.
Mr. WEINBERGER. I am sure you did. I was asked what rate of return

we would allow the Ford Motor Co. I had to explain we were talking
about quality and safety standards and that there had been many
precedents for that with respect to tires, 

highways, 
and so on.

I might mention in this connection that some of the newspapers,
particularly for example the New York Times, did not use this term
in any way, either in their editorial supporting the position of the
Commission, or in their news stories.
But it turned out to be an easy, though I think inaccurate way, of

describing the basic recommendations of the Commission.
Senator GRIFFIN. I was thinking of some of the other ramifications

that follow from this. For example, we have a labor reform proposal
recently submitted by the administration right now that applies to
the transportation industry which, in effect, takes away the right to
strike.
A lot of people believe that employees in public utilities should

not have the right to strike, considering the Government regulation
over them. I am not asking you to comment, but there are all kinds
of ramifications that flow from the use of that term which I think is
very fortunate.
I am sure Walter Reuther and some of the labor leaders would be

very unhappy if we moved in the direction of putting a pinch on the
right to collective bargaining.
Mr. WEINBERGER. That was not the intention of the Commission.

We were concerned primarily with the reasonable expectations of the
buyers. If the term as it appears from some of the headlines led to
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any confusion, that is one of the purposes of my appearance this morn-
mg, to make it perfectly clear that what the Commission is recom-
mending is something quite different, though something very im-
portant.
Senator GRIFFIN. As I understand it, the Commission leaned heavily

on a Newsweek survey, which found that 14 percent of new car buyers
were dissatisfied.
Mr. WEINBERGER. This was only, I think, perhaps one or two sen-

tences in the entire report. It was one of the factors mentioned. I
would not think it was correct to say the Commission leaned heavily
on it; no, sir. We had that as one of the various bits of evidence of
the degree and extent of dissatisfaction with the performance under
warranties and the performance of new cars.
But there were other factors, some of the ones Chairman Moss men-

tioned with respect to mail, information furnished to us by the manu-
facturers themselves, by dealers, and various other measures. This was
simply one of a number of indications.

Senator GRIFFIN. Well, of course I think that I would be concerned,
and other members of the committee would be concerned—and I know
the automobile industry is concerned—when any percentage of buyers
is dissatisfied. I think we might keep in mind that apparently 86 per-
cent on the basis of this Newsweek survey are satisfied and 14 are dis-
satisfied.
Now to do something about the 14 percent, I hope we don't throw

the baby out with the bath water, which I am afraid, is a possibility, if
the Government is going to try to overregulate an industry which al-
ready has been subjected to an awful lot of regulation in the last
couple of years.
Let me ask you this: I take it that your proposal would involve

stationing Government inspectors at various places along the produc-
tion lines in an automobile plant?
Mr. WEINBERGER. No, sir nothing of that kind is contemplated. I

don't think that would be very successful, and it would be hideously
expensive. What I had in mind, and I think what the Commission has
in mind, is that once the establishment of the minimum quality stand-
ards is completed, then there would be a standard which would be
applicable to the sale of all cars.
Senator GRIFFIN. How would you enforce it?
Mr. WEINBERGER. It would be enforced through court action, un-

der the general outlines of the proposal presented by the Commission.
Senator GRIFFIN. Are not present warranties subject to enforce-

ment by court action?
Mr. WEINBERGER. They are indeed. It is the inadequacy of the war-

ranty that has been one of the principal factors that led to the recom-
mendations of the Commission. The warranties, as you know, Senator,
varied in a substantial amount in the years between 1960 and 1968.
In 1962 Chrysler came along with an extended warranty and they

made a substantial inroad into the leadership held by other companies
as a result. They got a real competitive advantage from it.

After a few years other companies caught up, and after a few years
more, all of the companies gradually went back to a warranty that
was about where it was in 1960, which is approximately where it is
today.
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With only three major companies at this time, and one smaller com-
pany, involved in the manufacturing process, there are problems
presented. But we do not contemplate, I do not contemplate, anything
in the nature of a series of Government inspectors.
We do think that if there is a floor to the warranty required, as a

result of carefully drafted legislation, after adequate hearings as to
what is reasonable, that this will vastly improve the situation.
We would hope, and I would hope, and believe, that once the quality

minimum was established, that you would have forces of competition
coming into play that would have an even higher standard offered,
perhaps for an additional purchase price comparable to the various
sort of insurance policies that used to be Offered, service policies, with
television sets.
You could pay $100 more and you would have a completely defect-

free car guaranteed you, far above any minimum that was established.
But I think this could be taken care of and improvement can come
by the encouragement that would be given to the industry to improve
quality control at all levels as a result of the proposed act.
Senator GRIFFIN. Thank you very much.
Mr. WEINBERGER. Thank you sir.
Senator Moss. Perhaps Mr. Sutcliffe of the staff might have a ques-

tion or two.
I did want to point out an interesting figure, by doing a little arith-

metic here. If, indeed, 14 percent of the buyers are dissatisfied with
their cars, and if we are turning out 9 million new cars a year, that
is 1,260,000 dissatisfied customers each year, which makes it sound a
little larger than just putting down percentages.
Mr. WEINBERGER. We had a couple other surveys. On pages 51 and

53 of the report, Senator, it indicates there were other groups that
found a larger number of defects. These were the things that led us
to believe that something more than we had at present was required.

Senator Moss. Thank you.
Mr. Sutcliffe, do you have aquestion ?
Senator GRIFFIN. Mr. Chairman, I might interject that I think the

automobile manufacturers are very much aware and concerned about
the impact of a dissatisfied customer. I don't think it is a secret that
a dissatisfied customer is not likely to go back to the same dealer or buy
the same make of automobile.
So there is a good deal of built-in motivation and reason for the

automobile industry to try to have satisfied customers. This has been
my experience.
I don't know how many of you people on the Federal Trade Com-

mission have worked in any phase of the automobile industry. I have.
I have grown up in it, and I have some acquaintance with the attitude
of people at all levels in the industry. It is not much different than other
industries.
Mr. WEINBERGER. I think the report, Senator, speaks with great ap-

proval of the efforts that have been made, and the dollars that have
been expended in attempting to improve quality control. I think that
is recognized in the report.
I would certainly agree with you that it is a fact. As I said, our feel-

ing was that what has been done has not been enough as yet, and that
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some additional encouragement in the form of a quality control mini-
mum was required. But I don't think there is any desire or attempt to
denegrate what has been done over the years.
Senator GRIFFIN. Thank you.
Senator Moss. Mr. Sutcliffe?
Mr. SUTCLIFFE. Mr. Chairman, you mentioned the two possible ap-

proaches to elimination of what you considered to be a deceptive prac-
tice. One was S. 3074 type approach, and the other was the recom-
mendation of imposing minimum standards through governmental
regulations.
Are these two approaches in any way mutually exclusive?
Mr. WEINBERGER. I think only to the extent that S. 3074 would not

require that any particular guaranty be given. To the extent that
S. 3074 would eliminate the right to take away the implied or com-
mon law warranty, Senate bill 3074 would itself be setting a minimum
standard. And to that extent, it might be held to be compatible with
the recommendation the Commission has made.
Mr. SUTCLI/TE. And to the extent that S. 3074 does not establish a

minimum standard, does it provide a basis for later establishment of
a minimum standard? In other words, is it a first step?
Mr. WEINBERGER. Well, it Mild be taken as such. We indicated that

when we presented this report; and at the same time we were consid-
ering alternate approaches in the event Congress should feel it was
premature to adopt the minimum quality standards we have
recommended.
I think if you look at the provisions of S. 3074, which is designed to

prevent anyone from taking away on a sale the implied warranty,
you have really established one form of minimum standard—that is
the common law or implied warranty. You have said, at least you
have to have this. You have not gone further and have said you have
to have a standard that is directly applicable and developed with
automobile industry participation.
But you have, if you take away the right to disclaim the common

law standards, you have, by that very act itself, set a form of mini-
mum standards.
Mr. SUTCLIFFE. Let me see if I understand what you are saying. Are

you saying your proposal is not that radical, because there has been a
minimum standard in the sale of products established in common law
from implied warranties?
Mr. 'WEINBERGER. Yes; the uniform commercial code in 49 States

codifies what was essentially the common law, as I understand it, and
provides that with every sale there is a warranty of merchantability
and a warranty of implied fitness for the known purpose, and so on.
As you know, there has been a practice in which these warranties

could be taken away by an express warranty, that gave something
else—perhaps less than that.
Mr. SUTCLIFFE. Have these disclaimers enabled manufacturers to

avoid certain liabilites that they would normally have?
Mr. WEINBERGER. I think that is the whole point of it, yes.
Mr. SUTCLIFFE. Is there competition in the automobile industry in

the opinion of the Commission after the completion of the 41/2-year
study?
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Mr. WEINBERGER. Oh, without any question.
Mr. SUTCLIFFE. What kind of competition?
Mr. WEINBERGER. I think very brisk and healthy competition, and

very vigorous competition. But competition among three very large
companies and one much smaller company.
Mr. SUTCLIFFE. Over what factors do they compete? Let me see if

I can put that question in focus. In a Time magazine article of Octo-
ber 3, 1969, the following quote was attributed to the chief of body
engineering, of General Motors Corp. That individual said:

There is very little to go on when you buy a car these days. If the glove box

opens, the seats are soft, and the doors thunk, that is all you have over the

competition.

Is that the kind of competition in the automobile industry today?
Mr. WEINBERGER. Well, I'm not prepared to say what it is that moti-

vates a particular buyer, or what appeals to a buyer. But it certainly
is apparent that various shares of the market change from year to
year, including the example I mentioned in 1962 and 1964, when
Chrysler increased its warranty.
There is no doubt in my mind that there is a very brisk and active

competition among the producers of automobiles for ever-larger shares
of the existing market. I think that competition exists and I think it is
healthy.
Mr. SUTCLIFFE. Thank you. Mr. Chairman, did the Commission look

to any other Government regulatory activity to determine the feasi-
bility of requiring a Government agency to establish minimum per-
formance standards for automobiles?
Mr. WEINBERGER. I think the example of the Product Safety Com-

mission was before us, the example of the tires, the example of high-
ways that Senator Pearson cited. Those matters were all in the minds,
I am sure, of the people on the Trade Commission staff who worked
on these recommendations, and of the Commission members them-
selves.
Mr. SUTCLIFFE. Did the Commission staff or the Commission con-

sider the performance of the National Highway Safety Bureau in
attempting to establish a uniform-quality grading system for tires?
The relevance of that investigation would be this: That is the one per-
formance standard broader than mere safety, that the National High-
way Safety Bureau was asked to establish. They were required to
present that standard by 1968. That requirement was in the National
Traffic and Motor Vehicle Safety Act of 1966. To date, the National
Highway Safety Bureau, working with other Government agencies,
including the National Bureau of Standards in the Department of
'Commerce, has not been able to formulate a uniform-quality grading
system for tires.
If they have not been able to formulate a uniform-quality grading

system for tires
' 

merely one component of the automobile, is it realistic
to expect them to be able to formulate a regulatory performance stand-
ard for the entire vehicle?
Mr. WEINBERGER. Well, it may not be realistic to expect that particu-

lar group to produce it, but I don't think it is unrealistic to expect
that a minimum-quality warranty could be produced.
Mr. SUTCLIFFE. When you refer to minimum-quality warranty, does
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it necessarily implicate the setting of performance standards, or are
you suggesting a regulatory body could simply say a vehicle must last
x number of years, or x number of miles?
Mr. WEINBERGER. I am inclined to the latter. I don't think there is

anything in the report on the basis of warranties which would justify
a governmental body saying a car has to be able to accelerate to 60
miles an hour within 5 seconds, or half a second—anything of that
kind. These aren't matters that are within the reasonable expectations
of buyers which the Government should attempt to interfere with.
These are matters that can be developed and determined by the buyer
on the basis of his own tests.
What we are talking about is whether the tires will blow out the

first week or whether the carburetor is going to fail, or the battery is
going to go dead in the first 2 months—things of that kind. We think
it is entirely within the reasonable expectation of a buyer that his car
should perform in a minimum way, established by the Government;
that is, it should run and it should be fit for the purpose for which it
is sold.
There have been, we feel, too many cases in which that has not been

the case.
Mr. SUTCLIFFE. Does that indicate, then, that the test for minimum

standards relates to the reasonable expectations of the consumer? And
if it does, does that suggest that perhaps the Federal Trade Commis-
sion would have the expertise to determine those things? Because they
are the very same things that are now considered in the determination
of implied warranties.
Mr. WEINBERGER. I think if the Congress wished to assign us that

responsibility, we would try to fulfill it, obviously. It is our belief
that there are more technical matters involved, such as the deter-
mination of how long a carburetor should be expected to last, how
long is a reasonable period of time within which the repairs should
be made, things of this kind.
We did not attempt to fix any of these standards, and we expressly

stated that we felt an agency with the expertise necessary to do this
would be a preferred method of approach.
But we do believe that these standards can be established, and that

once established they can then be exceeded by any company that
wishes to gain a competitive advantage.
Mr. SUTCLIFFE. Would this take a considerable amount of time, or

some time to develop this kind of expertise within an existing govern-
mental agency?
Mr. WEINBERGER. I don't know that it would take a considerable

amount of time to develop that expertise. I think it would take a con-
siderable amount of time to develop the standards. But I would hope
it could be done within a 2-year period. I don't see any reason why,
with proper participation and interest by the people who know the
most about it—that is, the manufacturers and dealers—we could not
develop standards of this kind that would be perfectly fair and would
be usable within a 2-year period.
T would certainly hope that could be done.
Mr. SUTCLIFFE. Thank you very much.
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Senator Moss. Thank you very much, Chairman Weinberger. We
appreciate your appearing here today, and we have benefitted from
your explanation of the automobile warranty report of the
Commission.
It is obvious that auto warranty problems plague the American

consumer and that it is necessary to have automobile manufacturers
stand behind their products. The price of poor quality control and im-
proper repair can mean loss of life and untold millions of dollars,
and we cannot pay this price.
The Commission deserves praise for its forthright recommendations

of legislative action. It seems to me that the Guaranty Act which this
committee is considering is a compatible first step down the legislative
road mapped for 'Congress by the Commission. It would be my hope
that no further steps will be necessary.
But if the automobile manufacturers refuse to comply on the basis

of the rules set down in S. 3074, I think the committee would quickly
consider the second step, which the Commission has suggested in this
report. It has certainly been helpful to us. We appreciate very much
your coming here this morning.
Senator Moss. Our next witness is Mr. John J. Nevin, vice presi-

dent of marketing, Ford Motor Co.
We are pleased to have Mr. Nevin.
Do you have any others accompanying you, Mr. Nevin, who would

like to sit at the table with you?

STATEMENT OF JOHN J. NEVIN, VICE PRESIDENT, MARKETING,
FORD MOTOR CO., ACCOMPANIED BY ROBERT W. SCOTT, GENERAL
COUNSEL, FORD MOTOR CO.

Mr. NEVIN. I would like Mr. Scott from our office of general counsel
to join me, if I may.
Senator Moss. We are glad to welcome you, Mr. Scott.
The Ford Motor Co. is to be congratulated for appearing before

the committee today. Despite the importance of these deliberations
here today, the Ford Motor Co. is the only automobile manufacturer
who has requested an opportunity to present its views in this forum.
No discussions here this morning should implicate the Ford Motor
Co. to the exclusion of other automobile manufacturers, and let me
assure you that any nonpublic expressions about these problems from
other automobile manufacturers will be greeted with the question
"Why didn't you tell me this at the public hearing?"
We are pleased, indeed, that the Ford Motor Co. has responded and

requested to come forward and be heard.
Mr. NEVIN. Thank you very much for those introductory comments,

Mr. Chairman.
I am John J. Nevin, vice president-marketing, Ford Motor Co.

Ford welcomes the opportunity to appear today to express its views on
the very complex problems associated with providing the American
public with adequate warranty protection and general repair services
in the consumer durable goods industries.
In addressing these problems, we would prefer not to dwell at length

on the specific provisions of the Consumer Products Guaranty Act
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(S. 3074) . We have prepared specific comments on that bill and these
are attached to this statement for the record.
We propose to concentrate instead on what we consider to be the

broader issues of public policy that have been raised by testimony
before congressional subcommittees and by the recent Federal Trade
Commission report on automobile warranties. Most of our testimony
today will be concentrated on warranty and repair problems as seen by
Ford in its role as a manufacturer of automobiles. The company's
Philco-Ford subsidiary is, of course, involved in the manufacture and
sale of household appliances. Although the facts that we will cite this
morning will be oriented to the automobile industry, we believe that
most of our conclusions and recommendations are as applicable to re-
frigerators and television sets as they are to cars and trucks.
Our testimony today has been organized to deal sequentially with

three interrelated issues:
First, are there significant customer satisfaction problems in the

automobile repair industry today?
Second, if such problems exist, is there evidence from which the

causes of these problems can be reasonably established?
Third, if some measure of agreement can be reached on the severity

of the problems and their causes, can that information be used to
establish the actions that might most logically be undertaken by in-
dustry and by Government to accomplish meaningful improvements?
We would propose to start by expressing our views on the signi-

ficance of the customer satisfaction problems that now exist in the
automobile repair industry.

CUSTOMER SATISFACTION WITH SERVICE

Ford does not consider the current level of satisfaction with auto-
motive repair services to be adequate. The conclusion that repair serv-
ices are not meeting the demands of the American public can be
reached by reading the customer complaint letters received by auto-
mobile manufacturers, by listening to testimony heard by the Congress,
and the Federal Trade Commission, or by considering market re-
search results.
A Newsweek survey is cited by the Federal Trade Commission as

providing a meaningful measure of the current level of dissatis-
faction.
Throughout page 51 of the report that Chairman Weinberger re-

ferred to, this Newsweek survey is described in detail and I think it
is correct to describe it as one of the meaningful pieces used in the
report.
We ar6 perfectly prepared to concede that there are other surveys

that give higher and lower results with respect to dissatisfaction.
Newsweek surveyed persons who had purchased new automobiles

within the preceding 6 months. Its conclusions with respect to cus-
tomer satisfaction, therefore, were heavily oriented to customers seek-
ing repairs under the terms of automobile warranties. Newsweek con-
cludes that 14 percent of the new car owners were either very dis-
satisfied or somewhat dissatisfied with repair services. The testimony
heard by Senator Hart's Subcommittee on Antitrust and Monopoly
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would suggest that customer dissatisfaction with the repair services
available for older cars is at least as high as that reported by News-
week for new car owners.
There are today about 95 million automobiles on the American

road; the Newsweek survey would suggest that 13 or 14 million
Americans are now dissatisfied with the automobile repair services
that are available to them. Since the privately owned automobile has
become a substantial element in America's transportation system,
Ford accepts as fact the conclusion that the ability of many owners
to receive satisfactory service, whether they seek warranty repairs on
a new vehicle or more general repairs for an older .vehicle, is a con-
sequential problem that must be resolved.
We are not prepared, however, to accept the suggestion that today's

problems are related to the attitudes of persons engaged in the busi-
ness of repairing cars and trucks. Our conviction is supported by the
fact that dissatisfied customers are not limited to those owning a par-
ticular brand of car nor are there meaningful differences in the levels
of dissatisfaction among customers seeking repair services in fran-
chised dealerships, independent garages, or gas stations. There are
today some 400,000 retail establishments engaged in the automotive
repair business. Most are locally owned enterprises in which the op-
erator has a substantial financial interest. His livelihood, therefore,
depends on his ability to attract and hold customers. We find it im-
possible in these circumstances to conclude that customer dissatisfac-
tion is in any meaningful way attributable to a deficiency in the at-
titudes of the operators or employes of these establishments.
We believe that assertions suggesting that the problems in the

automobile service industry are somehow attributable to a lack of
motivation on the part of manufacturers to accomplish improvement
are equally subject to challenge. Market research results indicate that
Ford can expect to sell a new Ford product to about 71 percent of
the owners who are satisfied with the service that has been made avail-
able to them. The same research suggests that only 52 percent of the
owners who are dissatisfied with service will repurchase a Ford
product.
If the market research evidence suggesting that some 14 million

Americans are dissatisfied with service is accepted, Ford can also
assume that it will eventually lose some 600,000 new-car sales as a
result of the now existent dissatisfaction on the part of Ford owners
with available repair services. The importance of sales losses of this
magnitude to Ford can perhaps be put into perspective by noting
that Ford's very successful Mustang produced 400,000 sales in its first
year and that Ford's new Maverick will probably require close to 2
years to produce 600,000 sales.
The sales and profit stimulus to a dealer to provide satisfactory

repair service is even more direct than is the case for the manufac-
turers. Market research studies show that a dealer can expect to sell
a new car to 48 percent of his satisfied service customers; this expecta-
tion drops to 21 percent among customers expressing dissatisfaction
with the repair service they have received.
Ford's economic interest in accomplishing improved customer satis-

faction in the warranty arena can also be judged by reviewing some
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of the costs Ford experienced in the United States during the calendar
year 1969. Payments made by Ford to its dealers to reimburse them
for warranty repairs made on Ford vehicles totaled approximately
$300 million.

These expenditures are for some cars which have been in the field
3 or 4 years, and for some which have been in the field only a matter
of months.
In the same year, Ford's total advertising expenditures were about

$150 million, and the cost Ford incurred to amortize the special tools
that are required to produce its new models totaled about $325 million.
It goes without saying that, when Ford spends $325 million on

tooling it hopes to produce cars with functional attributes and styling
appeals that will please its customers, and that when Ford spends
$150 million on advertising, it hopes to attract new customers to Ford
and Lincoln-Mercury dealerships. It should be equally clear that, when
Ford spends $300 million to accomplish warranty repairs, it has an
immediate and important business interest in seeing to it that those
expenditures produce acceptable levels of customer satisfaction.
In our view, the question of whether the problems in the automobile

repair industry are related to a lack of will on the part of the manu-
facturers or repair shop operators to accomplish improvement should
be a matter of considerable concern to the Congress. If one concludes
that the problem is one of attitude, then the Congress could logically
decide that legislation, designed to require the industry to meet some
specific standard, would be of benefit to the American consumer. If,
on the other hand, the Congress concludes that the difficulties in the
repair industry are associated with more basic problems, then con-
gressional action might more logically be directed at finding solutions
to those problems.
Ford believes that the automobile repair industry's current prob7

lems derive from changes that have occurred in the automobile in-
dustry itself in recent years and from conditions that have existed
throughout the American economy. We believe that the industry has
taken and is taking action that will solve many of these problems
but that in other areas, industry action has thus far proven to be
less than fully effective. In the material to follow, we propose to
discuss the factors that Ford believes have led to the current prob-
lems and to outline the actions that Ford believes the Congress might
consider taking in order to assist the industry in accomplishing the
improvements that are needed.

CAUSES OF CUSTOMER DISSATISFACTION

Perhaps the most important change that has occurred in the auto-
mobile industry in the past decade is the dramatic increase in the
number of units in operation. The Nation's car and truck population
grew from 66 million in 1959 to 95 million in 1969. Coincident with
the sharp increase in the sheer number of vehicles to be serviced,
there have been important changes in the complexity of the products
that the industry must maintain and repair. The rate at which options,
such as air conditioning, power steering, and power brakes have been
installed on American cars has increased substantially. Today's cars
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include emission control equipment, heaters, emergency flashers,
backup lights, windshield washers two-speed wipers, side warning
lights, and collapsible steering columns, as standard equipment. A
decade ago, these items were either installed as options or not avail-
able at all.
The increase in the car population alone would have necessitated

a major expansion of the automobile service industry. Sharp increases
in option installation rates and higher equipment levels of standard
vehicles have added substantially to the pressures on the industry,
for they have required that its mechanics become more versatile and
that the parts supply system servicing the industry become more
sophisticated. The confluence of these many factors has created de-
mands that the industry simply could not meet with existing facil-
ities, existing work forces and the existing repair and diagnostic
technologies. The repair industry has been confronted with the task
of adding new facilities and attracting and training new mechanics
during a period when the productive and manpower resources of
the Nation were being taxed by a soaring economy and a war in
Vietnam.
The recently published Federal Trade Commission report places

considerable importance on the fact that the number of franchised
dealerships in the United States declined from 33,000 in 1960 to
28,000 in 1968. The report noted that car populations had increased
significantly during the same period and suggests that the decline
in dealerships is one of the causes of the repair problems confronting
America today. Ford considers the statistic to be a meaningless meas-
ure of the repair capability of franchised dealerships.
During a period roughly comparable to that in which the number

of automobile dealerships in America declined by 16 percent, the
number of public grammar schools in America also declined by 16
percent. The decline in public grammar shcools was associated with
the shutdown of one-room rural facilities as it became possible to
transport children to larger and better equipped facilities that were
somewhat more distant. The decline in automobile dealerships in the
United States is attributable to exactly the same causes. As vehicles
have become more complex, it has become increasingly difficult to
provide adequate repair services in facilities that could not attract
sufficient volume to support a sizable complement of diagnostic and
repair equipment and to employ persons with a wide variety of
mechanical skills.
Ford believes that the response made by the company and its fran-

chised dealer organizations to the problem of inadequate service
capacity is far more appropriately measured by the investments that
have been made in the past 6 years to create new or expanded facilities.
During the 6-year period beginning in 1964, investments for new facili-
ties and for the modernization and expansion of existing facilities have
exceeded $600 million. It should be noted that we have included in
these data only major modernizations and expansions. Some 3,400 Ford
and Lincoln-Mercury dealers have invested over $200 million, or an
average of more than $60,000 apiece in such modernizations and expan-
sions!An additional 1,200 Ford and Lincoln-Mercury dealers have



185

been involved in new facility actions requiring investments of over
$400 million, or an average of $300,000 per dealer.
About 65 percent of the 7,000 Ford and Lincoln-Mercury dealers in

the United States are now occupying facilities that have either been
built or consequentially expanded since 1964. It is important to note
that approximately 80 percent of the floor space in an automobile deal-
ership is used for parts and service activities and that these facility ex-
pansions, therefore, have constituted a very direct response to short-
ages of service capacity.
In 1964 and 1965, Ford and Lincoln-Mercury dealers were able to

obtain local financing and most of the required facility actions; in
investments

were 
years less than 20 percent of the dealership facility 

were financed by Ford. Rapidly increasing construction and money
costs in recent years have made it necessary for Ford to play a far
more active role in assisting dealerships to create adequate facilities.
Through its Americo Realty program, Ford is now financing about 35
percent of the facility actions undertaken by its dealers. The facilities
so constructed are made available to dealers on a long-term lease, and
the dealer is given the right to purchase the facility from Ford if he
elects to do so.
There are three ingredients that are requisite to the creation of an

adequate automotive service capability. The first is facilities, the sec-
ond is tooling and equipment, and the third is skilled manpower. As
cars have become more complex, Ford has recognized a pressing need
for equipment that would improve the accuracy of diagnosis and im-
prove the certainty of repair.
Through its rotunda equipment program which was initiated in

1963, Ford now offers some 1,800 equipment items ranging from hand-
tools and welding guns to complex diagnostic equipment.
The equipment now available includes such items as: An ultrasonic

detector to assist mechanics in locating water and dust leaks and in
determining their magnitude.
A device to analyze the carbon monoxide and hydrocarbon emission

levels in vehicle exhaust. This portable unit draws a sample from the
exhaust of a vehicle and provides a reading to the operator by using
a chemical-electronic measuring circuit.
The Department of Health, Education, and Welfare has estimated

that of the 86 million tons of emissions that automobiles place in the
atmosphere each year, approximately 78 million tons are the hydro-
carbon and carbon monoxide effluents that this unit can measure.
In 1969 Ford and Lincoln-Mercury dealers invested over $6 million

in rotunda equipment. Their purchases of similar items from other
suppliers were of course, also substantial.
With the substantial investment made by Ford and Lincoln-Mer-

cury dealers in facilities and equipment in the past 6 years, it is, of
course, logical to ask why we have not been more effective in accom-
plishing gains in customer satisfaction. A significant portion of the
answer, in our opinion, lies in the lack of success that the company and
its dealer organization have had in attracting and training new me-
chanics. Between 1963 and 1965, the number of additional mechanics
joining Ford and Lincoln-Mercury dealerships was proportionate to
the increase in physical capacity that resulted from the construction
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of new service stalls. Since 1965, the rate at which we have been able
to attract and train new mechanics has fallen substantially behind the
rate at which we have been able to put the physical capacity in place.
During the period beginning 1963 and ending in 1969, the number

of service stalls in Ford and Lincoln-Mercury dealerships increased
from 108,000 to 134,000—a gain of about 24 percent. During the same
period, the number of mechanics has been increased from 61,000 to
67,000—a gain of only 10 percent.
We should have inserted a third statistic, which is car population,

the number of Ford cars and trucks on the road which grew from 20
million to 24 million, or an increase of 20 percent. So, we had an in-
crease of 10 percent in mechanics, 10 percent in cars and trucks and
an increase of 24 percent in physical service capacity.
In 1963 we had a stall-to-mechanic ratio of 1.8 to 1. We believed

that that was too high and that the desirable ratio was 1.5 to 1. Today
the mechanic shortage is even more acute. We now have a stall-to-
mechanic ratio of 2 to 1.
In connection with our testimony before the Senate Subcommittee

on Antitrust and Monopoly last October, we prepared an estimate of
the mechanic population gap in Ford and Lincoln-Mercury dealer-
ships. At that time we indicated a need for as many as 20,000 addi-
tional technicians to bring the stall-to-mechanic ratio down to the 1.5-
to-1 level that we consider optimum.
In November 1969 we conducted a mail survey of Ford dealerships

in order to establish the need as seen by the dealers th'emselves. The
2,817 dealers responding to the survey indicated an immediate need
for 10,700 more mechanics—an increase of almost 36 percent from the
approximately 30,000 mechanics then employed in those dealerships.
When we reported the results of the survey to the Senate Antitrust

and Monopoly Subcomittee, we assumed that the dealers who did not
answer the survey had needs only half as great as those responding.
On this basis, we estimated that Ford and Lincoln-Mercury dealers in
total could effectively utilize some 18,000 more mechanics. That con-
clusion is consistent with the earlier estimate developed on the basis
of the potential for change in the stall-to-mechanic ratio.
In 1964, Ford provided 482,000 hours of mechanic training. By 1969

the number of training hours had almost doubled. The great majority
of this training was designed to upgrade the skills of mechanics who
were already employed in Ford and Lincoln-Mercury dealerships. In
most cases the mechanics who attended the courses were paid to do so
by the dealership that employed them; typically, the dealership also
absorbed any related transportation and lodging costs.
During a period of severe mechanic shortage, dealers not only

accepted the out-of-pocket costs associated with time spent in training
programs, they also accepted the loss of service revenue that might
have been generated in their shop had the mechanics been on the job.
Despite these pressures, however, Ford and Lincoln-Mercury dealers
financed almost twice as many training hours in 1969 as they did in
1964.
There is a very meaningful and understandable difference, however,

between the attractiveness of training that is designed to upgrade
mechanic skills and job-entry training when the two programs are
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looked at from the viewpoint of a small businessman. The dealer who
sends an experienced mechanic to a Ford school for training has every
expectation that he will retain the services of the employee long enough
to recover the training costs. In the case of job-entry training, how-
ever, the small businessman is required to make a highly speculative
investment in developing an employee who may or may not become
a permanent member of his work force.
Ford does conduct a variety of programs of job-entry training for

service mechanics. In 1970 approximately 2,275 individuals will re-
ceive Ford-sponsored instruction of this type. The leakage between
training and stable placement in a work situation, however, is sizeable.
Ford intends to continue and, in fact, expand its job-entry training

effort. We have serious doubts, however, whether in an industry in
which 400,000 retail establishments compete for employees, any single
'establishment can efficiently undertake the costs and risks associated
with extensive job-entry training. Ultimately Ford and its dealerships
can be no more efficient in providing the job-entry training for the
beginning mechanics who come to work in dealership shops than we
would be in providing typing, shorthand, and bookkeeping training
for dealership office employees.
The need for large numbers of new automobile mechanics occurred

during a period when rapidly increasing requirements for materials
and equipment to support the war in Vietnam and an expanding con-
sumer economy were creating very attractive job opportunities in in-
dustry for skilled workers of every kind. Under these conditions, it
became difficult for most automobile dealers to retain a staff of skilled
mechanics; for many dealers it became impossible to attract the per-
sonnel required for an expanded work force.
These were years during which increasing numbers of young men

entered the military service rather than the work force and these were
years when the States faced financial problems that made it impossible
for them to undertake significant expansions in vocational education.
In describing this problem, U.S. News & World Report magazine
noted, some 6 months ago, that these were also years in which Federal
outlays to support colleges exceeded Federal outlays to support voca-
tional education by ratios of about 15 to 1.
During the last several years, it has not only been difficult to get

a car repaired satisfactorily, it has also been difficult to obtain satis-
factory repairs for kitchen appliances, television sets, home furnaces,
household plumbing, and an almost limitless list of other items. Ford
believes that consumer dissatisfaction in each of these areas is in large
measure associated with the transfer of skilled personnel from service
industries to factories and a coincident failure on the part of the
society to provide the education programs necessary to develop ade-
quately framed replacements.
Ford's recommendations with respect to the course of action that

the Congress might take in dealing with the now existent automobile
service problems are derived, of course, from Ford's conclusions with
respect to the causes of those problems. As we stated earlier, Ford be-
lieves that customer dissatisfaction with automobile repair results
from shortages in capacity and not from deficiencies in the attitudes
of the persons who own the thousands of repair outlets in America and
the persons who manage the automobile companies.
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In responding to the automobile repair problem we believe it is
important to reemphasize that the Nation is now dependent. on some
28,000 independently operated dealerships, for customer-paid repair
services. In our judgment this complex of independently owned and
operated businesses served the Nation very well until recent years. We
believe that its inability to satisfy customer demands fully in the re-
cent past can be attributed to the fact that these repair outlets were
confronted with the task of enormously expanding their facilities and
work forces at a time when a booming consumer economy and a war
in Vietnam were taxing the productive and manpower resources of the
Nation.
We are not prepared to suggest to the Congress that the problems

of the automobile repair industry will disappear as demands for mili-
tary production decline or as demands for consumer goods stabilize.
In fact, we reach a quite different conclusion. We believe it is prob-
able that a society that has been willing to spend substantial sums of
money to improve the safety of the new cars it produces is likely
also to demand that existing car and truck populations be subjected
to regular inspection in order to make sure that they can be safely
operated on the Nation's highways. A trend in this direction would
add substantially to the demands placed on the automobile repair
industry.
We believe that we can anticipate with some certainty that the widely

accepted national objectives in the area of reducing air pollution willhave a similar impact. The Department of Health, Education, and
Welfare has concluded that the Nation's car population accounts for
a substantial portion of the air pollution problem. If the problems of
vehicle air pollution are to be dealt with effectively, Ford believes itwill be necessary to very consequentially increase the capacity of the
Nation's automobile repair industry.
It is, for example, highly probable that the fuels used to operate cars

and trucks in America in future years will have either sharply reduced
lead contents or no lead at all. As lead-free fuels become available, itmay be necessary or desirable that the repair industry have the capa-bility to modify large numbers of automobiles that were produced in
prior years.
The devices that will be installed on automobiles in the years to come

to achieve nationally accepted pollution objectives are likely to con-front the repair industry with time-consuming new maintenance
demands.
To cope with the current problems of automobile repair and with the

perhaps more serious problems that will be faced in the future, the
l'ation has the resources of some 400,000 repair outlets, the major
manufacturing companies, and Government at all levels. In our view
the problems of expanding existing facilities and creating new ones
are being dealt with effectively in the private sector through the sep-
arate actions of the owners of repair establishments and the programsthat manufacturers have developed to provide support. We also believethat the private sector is now making and can in the future make ade-quate progress in the development of diagnostic and repair equipment.We are not satisfied that the private sector is now dealing, or can in the
future deal, effectively with the problem of developing the requisite.Ford does not believe that the problem of developing adequate num-
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number of trained personel and we would urge, therefore, that the
Congress place first priority on this problem.
Ford does not believe that the problems of developing adequate num-

bers of trained persons for the automobile repair industry and for
other consumer goods industries is insurmountable. In fact, we believe
it is one with which the State and local governments can deal effectively
if they are provided with federal suport.
The necesary manpower resources would seemingly be partially

available in today's high school populations. Additional candidates
might be attracted from those large numbers of young men who for
reasons of prior educational opportunity are unqualified today to em-
bark on careers that would provide security and opportunity for them
and their families.
It should be possible to supplement these manpower resources by

offering training to men who are likely, in the next several years, to
be released from the Armed Forces and to those whose careers will
be dislocated by changes in national priorities that are likely to reduce
the numbers of persons employed in defense industries.
We believe that the technique requisite to the accomplishment of

such training in a short period of time are also available. The Na-
tion's school systems have considerable experience in vocational train-
ing. The major automobile manufacturers have considerable back-
ground with respect to training persons for automobile repair and
we would expect that comparable expertise is available in other con-
sumer goods industries.
In our opinion the Nation's military organizations have an exper-

tise that might also be utilized. Since the beginning of the Korean
war in 1950, the Armed Forces have been required to maintain a high
level of military preparedness while utilizing the manpower resources
produced by selective service and short-term enlistments. To accom-
plish their mission, the Armed Forces have developed and successfully
implemented short-term training programs that provide men with ex-
pertise in fields as complex as aircraft mechanics and radar technology.
We would hope that this expertise might be tapped.
Congress anticipated that vocational education would be supported

by the expenditure of $542 million in 1969 and the expenditure of
$857 million in 1970 when it passed the Vocational Education Amend-
ments of 1968. We understand that actual appropriations in 1969
totaled less than half the amount originally authorized by Congress
and that the current Department of Health, Education, and Welfare
appropriation bill provides $392 million for fiscal 1970. Ford is aware
of the fact that the Congress is faced with the task of establishing
priorities for a large number of worthwhile programs at a time when
available resources make it impossible to adequately finance them all.
In a number of other situations, Ford has taken the position that it

could not support the earmarking of tax revenues to finance specific
projects. We believe, however, that expanded programs of manpower
training are a requisite if the repair industry's current customer satis-
faction problems are to be resolved and if the industry is to be placed
in a position to meet the demands with which it will be confronted in
the future.
If expansion of vocational educational programs became depend-

ent upon the availability of funds, Ford would support action to
40-743-70 13
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reinstate the excise tax on automobile replacement parts. Replace-
ments parts for trucks are now subject to an excise tax, and the
principle of taxing parts to support vocational training could be ex-
tended to the television or appliance fields if the Congress concluded
such an extension was desirable. Ford does not, of course, claim ex-
pertise iii the tax area. We recognize that there are alternative. We
would hope that: if a replacement parts excise tax on passenger cars
were to be reinstituted, the action would be limited to a specified num-
ber of years and rescinded when alternatives funding arrangements
could be made.
To summarize, Ford believes strongly that the development of

adequate physical and manpower resources will provide the basis
for resolving the now existent customer satisfaction problems in the
automobile industry and establishing a capability adequate to meet
future demands. We believe that these problems can best be resolved
if the small businesses that dominate the actual repair industry, the
large businesses that constitute the automobile manufacturing indus-
try, and Government each embark on programs that effectively utilize
the talents and resources of their separate institutions. We recognize
that the Federal Trade Commission's recommendations to the Con-
gress suggest a very different course of action. We would like now
to take the opportunity to express our views on those recommen-
dations.
In its report on automobile warranties, the Federal Trade Com-

mission concludes that improvements must be accomplished in auto-
mobile quality and in the availability and reliability of warranty
repair services for automobiles. Ford agrees. The Co.mmission recom-
mends that the Congress treat the automobile industry as a public
utility and rely on massive infusions of Government regulation to
accomplish the desired improvements. Ford disagrees. Specifically,
the Federal Trade Commission report on automobile warranties
states:
The Commission believes it is clear that, in present-day America, the auto-

mobile industry is no less a public utility industry than the other transporta-
tion industries. Effective action must be taken, at every level of Government,
to bring quality control and performance standards to this public utility industry.

I think it is important I depart from the text here, because Chair-
man Weinberger's description before this committee this morning of
the intent of the Federal Trade Commission recommendation certainly
differs from the manner in which we interpreted that recommenda-
tion, as we have here, and the manner in which the press interpreted it.
I would go on reading my prepared statement, if I may, but I

would have to make the comment that our concerns with their recom-
mendations apply to a far lesser degree after having heard his com-
ments this morning than they did at the time we wrote this paper.
I will assure you that we wrote this paper with our understanding of
what they were recommending at the time we prepared it.
Senator Moss. I understand.
Senator GRIFFIN. Mr. Chairman as long as Mr. Nevin has inter-

rupted his reading I would appreciate the opportunity to ask a cou-
ple of questions, since I am going to have to leave very shortly to
go to a meeting at the White House.

Senator Moss. Yes; you may.
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Senator GRIFFIN. I just want to comment on what I consider to be
a very statesmanlike suggestion here in terms of the suggestions that
the excise taxes on automobile replacement parts might be utilized as
a means of helping to finance the training of mechanics, particularly
to help solve the job entry problem.
I think it would be important to have in the record, how much rev-

enue the excise tax on automobile replacement parts would bring in.
Mr. NEVIN. Senator, I can give you what I think is a good estimate.

At the time the tax was repealed, it was repealed only on cars, not on
trucks, Federal revenues declined, I believe by $150 million, sir. That
is approximate. I would estimate in the intervening years between
growth in the business and price increases, that the same level of ex-
cise tax might generate some $200 million.
Now, if you accept the estimates, someplace between $150 million

and $200 million for this purpose. I cannot be more accurate than that.
If you say, and I think this is our conclusion, the need is about
80,000 mechanics, even if you assume these revenues generate $160
million, this would be something on the order of magnitude of $2,000
a man that you were trying to train, which would seem to be far more
than adequate.
I do not mean to—I know you have to leave—to give a long answer

to the question, but really the course of action we are urging here is
one in which the expertise of government, particularly in the health,
education, and welfare, indicates an ability to deal with this training
problem.
We are urging the first priority be put on that. Let that expertise

go to work on that problem. We think we have greater expertise in the
area of quality, and we go to work on the quality problem, as we have
been doing.
I think it would be unfortunate if we worked out a combination of

resources that says let us create in government the ability to establish
quality control standards and create in industry the ability to educate
mechanics. That does not seem to be an appropriate use of resources.
Senator GRIFFIN. Thank you very much. Thank you, Mr. Chairman.
Senator Moss. Thank you.
You may proceed, Mr. Nevin.
Mr. NEVIN. Ford cannot agree that the public utility approach pro-

posed by the Commission is in the interest of the American consumer.
The transportation companies that did not have a monopoly position
at the time public utility legislation was adopted to control them have,
in virtually all instances, acquired at least a quasi-monopoly position
as the controls that characterize utility regulation have been imposed.
In the case of the airlines, the railroads, the subways, and the buslines,
the agencies responsible for regulation have found it necessary to pro-
vide the regulated company with some form of protection. In some
cases the protection has taken the form of exclusive routes and in some
cases price competition has been controlled. It has not been uncommon
for public utility regulation to establish and administer a guaranteed
rate of return on investment as a necessary adjunt to the imposition
of day-to-day operating controls.
Monopoly conditions do not now exist in the automobile industry,

and Ford does not believe that the public interest would be served by
the establishment of limitations on competition in this industry. Fur-
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ther, we doubt that it would be possible to achieve a public utility
level of regulation over the automobile industry without shortly there-
after accepting restrictions on competition.
The report on automobile warranties made no attempt to support

the premise that the level of regulation characterizing public utilities
would resolve the problems of product quality and warranty repair
service that the Commission considers to be critical in the automobile
industry. The history of the transportation industries subjected to
this level of control suggests that such problems would not be resolved
even with the infusion of substantial public subsidies. The Nation's
local bus companies, subways, and commuter railroads seem contin-
ually to be choosing between rate increases that would be unaccept-
able to the public and service reductions that would be equally unac-
ceptable. Public subsidy has proven to be necessary in one city after
another, but the basic problems have remained unresolved.
In the case of the railroads, regulation seems to have accelerated

the abandonment of passenger services. The airlines have achieved a
high level of customer service, but have done so in the past only with
substantial Federal subsidies. They are today faced with pressing fi-
nancial problems and the Federal Government is now subsidizing the
development of passenger aircraft.
We think it is important to note that significant service deteriora-

tions have been experienced, in recent years, in the telephone and elec-
tric power industries. Both have been regulated as public utilities and
both have provided good service in past years. These deteriorations,
in our view, are the result of the same material and manpower short-
ages that have contributed so substantially to difficulties in the auto-mobile repair industry. The presence of regulation seems not to havepermitted these industries to avoid service problems.
Our first objection to the Commission's recommendations is basedon the strongly held belief that this industry has compelling financialincentives to accomplish the desired improvements in product qualityand warranty service, and that that the establishment of governmentregulation will contribute little or nothing to the accomplishment ofthat goal. In its report, the Commission reviewed in considerable detailthe programs that the industry had undertaken to improve qualityand customer service. It proceeded then to discount these efforts withthe following paragraph:
The possibility that the various programs of the industry may eventually over-come these problems is of little solace to today's carowner. He is concerned aboutone thing—how to get his warranty covered ear fixed. The programs of the fu-ture will not help him today.
Again I have to qualify my comments here, because Chairman Wein-berger, I think, used a 2-year estimate in his testimony this morning,as to how long it might take to develop the expertise. I will go on now.Ford's major disagreements with the Federal Trade Commission'sreport are, as we have stated, in the areas of the Commission's recom-mendations with respect to the course of action that should be fol-lowed to accomplish desired improvements in automobile quality andrepair services. There are, however, several questions of fact m thereport that we believe it necessary to challenge.On the first page of the report the Commission notes that it beganits investigation on July 20, 1965. It proceeds then to state, "During
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the course of the investigation manufacturers and dealers began to
profess concern and commence taking steps seemingly aimed at allevi-
ating the situation."
From the material we have presented in this testimony, we would

hope that the subcommittee would note that Ford and Lincoln-Mer-
cury dealers were engaged in major facilities expansions several
years before the Commission began its study and that the Americo
realty program, that was organized to assist dealers in accomplish-
ing these expansions, was in operation some 2 years before the Com-
mission began its study. The Rotunda equipment program that we
have described to the subcommittee was inaugurated in the summer
of 1963—again some 2 years before the Commission began its work.
Expansion in mechanic training also preceded the Commission's in-
vestigation.
The Commission, on page 93 of the report, states:
No company indexes complaints according to the dealers involved. The present

systems of recordkeeping neither prove nor disprove the extent of performances
under warranties. They also give manufacturers very little if any information
as to troublesome areas of dealer performances.

Every Ford dealer receives a monthly report on service perform-
ance including a report on the number of service complaints per 100
cars sold by the dealer and a comparison of that ratio to the ratio
being experienced by the average dealer in that area of the country.
The report goes on to advise the dealer as to the rate at which he is
satisfactorily resolving customer complaints and compares his per-
formance in this area with that of other dealers.
The error in the Commission's report apparently results from a

communication problem. A representative of the Commission's Falls
Church field office spent a half day in our Washington, D.C., district
sales office going through complaint files that were organized by
dealer and by model year.
Throughout the report the Commission suggests that the industry

has deceived the public by representing that its cars were defect free.
On page 69 the report states:
The car buyer was told by the warranties, advertisements, and sales presenta-

tions that he was receiving a defect-free car. Accordingly, the warrantors are
responsible for providing that which was promised.

Ford denies that in its warranties, advertisements, or sales presen-
tations it has suggested that its cars were defect free. In fact, Ford
has placed very little stress on warranties in its advertising and such
advertising as it has done in recent years has met standards that were
discussed in advance with the Commssion's staff.
We have attempted in this testimony to support the position that

the basic problems of the repair industry are capacity problems and
that the private sector can deal and is dealing with those elements of
the problem that are associated with facilities and tools. We have
stated our doubts with respect to the effectiveness of our efforts to
deal with the now existent manpower shortages and we have urged
a course of action on the Congress. We believe that this approach is
more likely to be successful in dealing with the service problem than
an attempt to impose controls on 400,000 small businesses.
The other major problem considered by the Commission, product

quality, is the province of our engineering and manufacturing ex-
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ecutives. Although I am not qualified to discuss this subject in great
detail, I should like to offer a few general comments in concluding my
statement.
The quality problems of the automobile industry today stem, in some

measure, from the same causes as do our service problems:
To meet sharp increases in demand for new cars, it was necessary

to expand employment at a time when manpower resources were
limited. These economic conditions have led to high levels of em-
ployee turnover and absenteeism and to increased human error in our
plants.
Our customers have demanded a growing variety of increasingly

complex vehicles and these demands have made today's automobile
far more susceptible to failure than the automobile of the past.

Senator Moss, you raised a question about the correlation between
the price of the car and the number of failures. If there is a correla-
tion, it is probably inverse. To the extent a man buys an expensive
car, installs air conditioning, power brakes, power steering, the great
complex of options, there is more vulnerability to failure.
I think if you look at the record, to the extent that you find differ-

ences by car line, there is no correlation at all from price class down.
I think your observation on the basis of what you have seen is one
we would confirm in our experience. If anything, the correlation is in
the direction that we have more complaints the more complex the
vehicle is, the more equipment that is on it.
We believe that the substantial expenditures made by our company

to improve quality control are producing significant results today.
We anticipate that quality problems associated with a rapid expan-
sion of production and shortages in the labor market will be alleviated
considerably as the economy returns to a more normal rate of growth.
There is also growing evidence to suggest that those automobile

buyers who are concerned primarily with a high level of reliability
can and will achieve their objectives in the free market. Ford's new
Maverick was designed to appeal to customers with such interests; it
has met with marked success. Foreign cars that have been character-
istically less complex than domestic cars are attaining a growing share
of the domestic car market. The Congress can be assured that til auto-
mobile industry's future product programs will be designed to meet
this competition.
The Federal Trade Commission has advised the Congress that "The

time has come for warranty and quality control in this industry to
be established by the public through Government action rather than
by the automobile manufacturers."

It. is Ford's opinion that the public can and has succeeded in estab-
lishing the standards it wishes to see met in the automobile industry
through the actions it takes in extending or withholding patronage.
This very direct form of communication has required that manufac-
turers be both efficient and responsive if they are to survive. In Ford's
opinion, communication between the consumer and the manufacturer
would not be enhanced by installing a government agency charged
with the responsibility for transmitting the requirements of one to
the other.
This concludes Ford Motor Co.'s statement. Thank you for permit-

ting us to express our views on these very important problems.
(The balance of Mr. Nevin's statement follows.)
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Senator Moss. Thank you for a very fine presentation of the posi-
tion of the Ford Motor Co.
You have some material here specifically on S. 3074. Did you intend

to comment on that too?
Mr. NEVIN. Yes, sir; I think I might make a general comment and

then let Mr. Scott respond to questions that have to do with interpre-
tation of the law, because that is not my area of competence.
I think I would summarize our testimony by urging that in respond-

ing to this problem, which Ford agrees exists, and I think we made
that perfectly clear, that the first level of priority ought to be placed
on dealing with the cause of the problem, the basic inadequacies in
the manpower and productive resources that have been made available.
For this reason, I would put a higher priority, sir, on dealing with

some of these questions of resources and the ability to do the job, than
I would on defining the task confronting us.
The Federal Trade Commission has been, as you know, critical of

us, because it maintains we have held out a warranty to the consumer
that we have not been able to meet. We concede we have had far too
many instances of failure to meet it.
As I understand the legislation, it would put us in a position of to

the extent we made any representation of a warranty to the consumer,
being required to meet some more stringent demands than those which
we are today meeting.
I would prefer to see the first priority—I use the term "first prior-

ity" advisedly—first priority on creating the capability to deal with
the problem as opposed to establishing new demands with respect to
the problem.
(The prepared statement summarized above follows:)

STATEMENT BY FORD MOTOR CO. RE CONSUMER PRODUCTS GUARANTY ACT ( S. 3074)

The Consumer Products Guaranty Act provides that no person manufacturing
or selling consumer products that contain electrical, mechanical or thermal com-
ponents would be permitted to issue any warranty or guaranty on such a product
unless the specific provisions of the bill are observed. The alternative of such a
person would be to sell his product "as is" and then, if he wished, offer to sell a
service policy to the first buyer only. One year after enactment, sellers of products
that do not contain electrical, mechanical or thermal components, would not be
permitted to use the word guaranty in any affirmation or promise, but, presum-
ably could use the word "warranty."
When a guaranty, as specified in the bill, is given, the guarantor would be re-

quired to repair or replace defective electrical, mechanical or thermal components
within a reasonable time and without charge. The bill then specifies certain limit-
ations and requirements for performance guaranties.
For the most part, Ford does not quarrel with the intent of Sections 2 through 9

of this bill. We believe they represent generally a codification of our current prac-
tices. In these sections, however, we have a number of technical objections:

1. The definition of a "malfunctioning component" ( Section 2, paragraph
5) is limited to electrical, mechanical, and thermal components. The effect
of this relatively narrow definition of components on a car, for example, is to
exclude sheet metal, paint, upholstery, glass, etc., from the coverage of the
bill. Consumers might find it confusing to operate under a law that applies
to less than the total product.

2. •The manner in which an "express guaranty" is created ( Section 2, sub-
section 9) is completely unacceptable and could conflict entirely with the
requirements of a performance guaranty. An express guaranty should be
limited to the written document. The law provides protection to those who
are induced by fraudulent representations, which are reasonably relied upon.
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No additional laws are required in this area. The present language seemingly
would permit a salesman to commit a retailer to a totally unintended course
of action.

3. Terms such as "within a reasonable time," "unreasonable duty on
owner," etc., are extremely troublesome. While Section 15 of the bill would
require the Federal Trade Commission to establish the meaning of these
terms, we believe that there are too many relevant variables to permit the
promulgation of trade rules covering all consumer products.

4. The maker of the guaranty is required (Section 5) to inform the first
purchaser of the costs of maintenance if required to be performed by a des-
ignated representative of the maker. We are concerned that this provision
may well expose the maker to a violation of Section 1 of the Sherman Act
for price fixing.

Our principal concern with the bill, other than as expressed with respect to
Section 2, subsection 9, are Sections 11 through 14. Section 11 provides that state
law is not preempted except as set forth in Section 12. Section 12 provides that
there may be no disclaimer of the implied warranties if a performance guaranty is
given. (Presumably, even though given unintentionally as in subsection 9 of Sec-
tion 2.)

Despite these provisions, Section 2, subsection 6, provides that the guarantor
need not pay for incidental expenses under a performance guaranty unless the
repair or replacement was not made in a reasonable time or an unreasonable
burden is imposed on the owner. As we understand the Uniform Commercial Code,
incidental expenses are recoverable "in a proper case." So this section may pro-
vide an additional exception to state laws, although unintended.
Our principal objections to these sections, however, are the prohibition against

the negation of implied warranties and the impossibility of limiting the duration
of implied warranties. The prevailing practice in business today is to provide
an express warranty of specified duration and to negate implied warranties.
We recognize the fact that this prohibition of present practice is not inad-

vertent. Senator Magnuson, in commenting on the bill to the Senate, stated:
. . No maker should disclaim all implied warranties while purporting:

to give the consumer an express guaranty of performance.
"This bill would not force a manufacturer or retailer to guaranty a con-

sumer product. He could sell it 'as is' or he could sell a service contract instead
of issuing a guaranty."
There is a real question in our mind as to whether it is sound public policy

to force a manufacturer who extends an express warranty to assume all implied
warranties. Our understanding of the provisions and interpretations of the Uni-
form Commercial Code with respect to implied warranties is that the mere exis-
tence of a product failure caused by defective material or workmanship imme-
diately precipitates an exposure in a proper case to both incidental and
consequential damages. It may seem only fair to hold a manufacturer of a de-
fective product responsible for any incidental or consequential damages result-
ing from its failure. In fact, however, the determination of appropriate conse-
quential and incidental damages is very difficult and would certainly become a
major new area of controversy and litigation between manufacturers and the
owners of their products.

It seems much more reasonable to us to postpone the manufacturers' liability
for such expense until there has been reasonable opportunity to perform under
the terms of the warranty. This is precisely what existing interpretations or
present law allow. If a manufacturer repeatedly fails to correct a defect, he can
be held to have breached his warranty and to be liable for incidental and con—
sequential damages.
The current provisions of the Uniform Commercial Code, which permit a seller-

to disclaim implied warranties, have been enacted by all States, except Louisiana.
The enactment of S. 3074 would, in effect, override on this issue the combined
judgments of the American Law Institute which framed the Uniform Com-
mercial Code; the endorsement of the Code by the National Conference of Com-
missioners on Uniform State Laws and the American Bar Association; and the
combined judgment of the legislatures of 49 States.

Further, it is our opinion that consumer product manufacturers, when con-
fronted with the choice between selling a product "as is" or offering a guaranty
which includes all implied warranties, would almost unanimously choose the
former alternative, probably offering some form of optional service contract..
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The unknown and probably sizable costs of performing under implied war-
ranties would be a powerful deterrent to any extension of warranty coverage.
In our judgment, the elimination of all warranties would be a step backward

in buyer-seller relationships. A consumer purchasing an automobile or a refriger-
ator is in no position to assess his exposure to cost as a result of product
defects. The express warranty has provided meaningful protection against these
risks.
For those who purchase a service policy, presumably coverage would be re-

stored. If, however, as we acknowledge, customers do experience from time to
time problems in obtaining satisfactory warranty service, we do not see how
these problems are exorcised by the substitution of a service contract for a
warranty. The skill of the repairman will not increase because a service con-
tract rather than a warranty has been issued. The customer relations problems
with buyers who failed to purchase optional service contract coverage and
subsequently experienced a costly product failure would be enormous.
Summing up our views on Sections 11 through 14 of S. 3074, it is our opinion

that consumer equity will not be any better served under the proposed new law
than under existing law and hence we oppose the enactment of these provisions.

Sections 16 through 19 of S. 3074 are a recital of remedies. Our comments on
these sections are as follows:

1. We agree with the intent of Section 16 which encourages the establish-
ment of informal dispute settlement mechanisms. Ford is working with
Better Business Bureaus and with state and local consumer agencies to
increase customer awareness of the services available through these kinds
of organizations.

2. Section 17 extends jurisdiction to the Federal courts on guaranty dis-
putes. We question whether this is necessary or desirable in view of the
amounts typically involved and the existing case load of the Federal
judiciary.

3. We have already voiced our objections to the recovery of incidental
expenses as provided in Section 18.

4. With respect to Section 19, we agree with other witnesses who have
urged that guarantors be permitted to recover costs when they prevail in
order to discourage frivolous claims.

In summary, considering S. 3074 in its entirety, it is Ford's judgment that
this bill would not contribute in any meaningful way to an improvement in
customer satisfaction with the warranty service available on durable consumer
goods.

Senator Moss. I appreciate that comment. We will perhaps have
more discussion with Mr. Scott on it.
It seemed to me in your presentation, Mr. Nevin, that you dealt

almost entirely with the repair and servicing of vehicles, rather than
the quality control side of this that was stressed by Mr. Weinberger
when he testified.
Mr. NEVIN. Yes, sir I am sure you have read the Federal Trade

Commission report. But I would point out the report deals almost ex-
clusively with service and with quality. I would like to read, if you
let me, a key paragraph on the subject of quality, which is on page
71 of the report:
The Commission is not in a position to evaluate the specific steps taken by

the manufacturers in their quality control programs. Rather, it must focus on
the results of these programs.

I would suggest to you, sir, that I think that the quality problem is
one where the Congress can be quite well assured that we have got
some overwhelming incentives. I have disclosed to you $300 million
expenditures to fix failures. Let me give you another number. We pay
something in excess of $8 an hour to a dealer in a reimbursement rate,
hourly reimbursement rate, when he has a mechanic fix a car in his
dealership. The average rate is $4 in our plants.
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But the order of magnitude of twice as much in a dealership to fix
the problem as it costs us in a plant is correct. I think that, incidental-
ly, the Commission report point out that enormous expenditures have
been made. They quote General Motors as having increased expendi-
tures by over $200 million for quality control.
I think this is an area in which the economic interests of the auto-

mobile industry are simply overwhelming. We have no interest what-
soever in asking a customer to be disappointed, dissatisfied, come back
to a dealership and ask for repair, and then us pay the dealer twice
as much as it would have cost to fix it in the plant.
On the subject of quality, I guess my overhelming observation would

be that I think that those things that technology now makes available
to us to accomplish improvement are being done, and therefore over-
whelming kinds of economic motivation is present in the industry to
accomplish this.
Senator Moss. Let me say that I agree with you very much on the

need for additional vocational training which would apply to this
problem.
You have suggested one possible solution to the problem, by per-

haps the reinstatement of the excise tax on replacement parts, with
the funds to be used for that. This was before us rather dramatically
in the health, education, and welfare appropriation bill this year.
One of the amounts to which objection was raised by the adminis-

tration, part of the reason for the President's veto of the bill, was
the congressional increase of funds in the vocational training field.
And even in the second bill which we passed it was still above the

amount recommended by the President, but apparently he is willing
to accept this second bill.
So I think we have been conscious of the fact that there is a great

need for additional training in this vocational field and specifically
you bring it down to mechanics and those with the expertise and skill
that they can deal with these more complex machines that are being
produced all the time.
As you pointed out, the things that were options are now standard,

and more coming on all of the time.
Mr. NEVIN. We were aware, of course, of this difficulty, Senator, and

this is the reason why we felt that constructive testimony here today
required that we suggest a course of action. There is no question
that the Congress has been confronted by, on one hand a wish to con-
trol expenditures and control inflation, on the other hand to meet
some of these objectives. This is the reason we felt it was necessary
for us to make some proposal that might help to accomplish both ob-
jectives, which we all accept to be legitimate.

Senator Moss. We have a letter from a medical doctor to the com-
mittee anticipating these hearings on S. 3074, which is a chronology
of the delays and frustrations that he met in getting service on a
Mustang that he had purchased here from a local dealer. It is rather
lengthy and goes on over quite a period of time.
I thought I would just summarize at the end what he places as a

summary of these four pages of trouble. He says:
First it took six weeks to get a part for a production line transmission for a

new model car. I dare say if considerable pressure which was fortunate enough
had not been exerted, it might have been twice that long.
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Two, I was told by the service department to continue to drive a car that had
no reverse gear. The safety implications of this need hardly be pointed out.
Three, the amount of time that I lost from work is impossible to assess, as

would be the other inventory that accompanied these past three or four months.
Four, at no time was I ever offered transportation to my job at the National

Institutes of Health which is in the same town. This was true even when I was
returning for repair of damage that had been done by Shelton Ford.

Five, I almost had to fight to get the motor tuned properly even when it was
obvious there was something wrong.

One happy note is his last entry here on the chronology is: "The car
was fixed, the motor tuned and the gas mileage has gone up to 17
miles per gallon." So I guess he finally got it fixed.
Now I just wonder how often this happens. This is a very severe

case it seems to me.
Mr. NEVIN. Yes, sir, this is a severe case. In my position I receive

letters regularly from customers who have had this kind of dis-
appointment. I think I can assure you, Senator, that the process of
some news reports describing my testimony before this subcommittee
this morning will generate some new mail for me in the next week or
two.
It is just one of those facts of life, just as you will get the mail when

your subcommittee indicates an interest. I was going to ask you to let
me have that letter, because we do like to follow up these things one
at a time.
The fact that it is resolved is of some importance to me obviously.

But I would appreciate if you would make it available to me so I can
find out whit happened here.

Senator Moss. We will give you a copy of it.
Mr. NEVIN. Fine. And I will be certain to give you a written response

to what we discovered went wrong in this instance. I think I can say
this to you, at the two extremes of the problem, when I get these
serious customer complaint letters, there are two extremes.
At one extreme it is a crank letter, a customer nobody could have

satisfied. I must tell you my experience is that they are relatively
rare—the crank letters. Let me just say 5 percent. At the other extreme
there is a case where we find a clear-cut deliberate failure on somebody
to do what he was paid to do. A dealer service manager that flatly
refused to help a customer, or a mechanic who, you know, flatly refused
to be of assistance.
We find that to be relatively rare. The enormous majority of these

complaints, the ones that really bother us, because we can really deal
with the two extremes pretty effectively and rapidly, in our view are a
result of a failure of men to understand what should have been done
or a failure on his part or an inability on his part to bring together
the resources, be they tools, technical knowhow or whatever, at the
moment in time the customer needed it.
I must say that some of our best dealers will on occasion, men who

have longstanding investments in their community, will on occasion
get themselves in a position where they are involved in some serious
failure to meet a customer's demand.
The evidence is simply overwhelming to us in these cases. Here is

a man whose entire business reputation is one of not having that kind
of problem, but yet his shop is involved. I think that this is the prob-

40-743 70 14
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lem that we are attempting to solve. Obviously diagnostic equipment
will help us. When we can help mechanics find out quickly and cer-
tainly what is wrong, the more certain we can be to get it fixed. But I
think the problems are ones that we have to deal with in the slow
way we are, with putting more facilities in, more tooling in, more
trained man-power.
Senator Moss. Don't you believe there is room for improving quality

control at the manufacturing level, so that you wouldn't so often
come to this repair situation or adjustment situation?
Mr. NEVIN. Yes, I think that the Commission's report goes into

great length, Senator, on describing the growth and the number of
quality control people assigned to the plants by Ford, General Motors,
and Chrysler. There is no question but what the right place to solve
these problems is at the assembly plant. There is no question about
that.
We can talk about whether we are talking about customer satisfac-

tion or economics. I think that we have made substantial progress and
I have already conceded in my testimony that we are not close to being
satisfied with where we are.
The same news we can report that says 14 percent of the people are

dissatisfied with warranty service says close to 10 percent of them,
show some measure of dissatisfaction with the condition of their car
at the time they got it.

• This has to be a disappointing experience when a man spends $2,000
or $3,000. The market is solving some of the problems for us. America
has given us a message with these Maverick and imported car sales..
A substantial portion of the population is saying to us we want a
clearly functional automobile and we will give up this complexity in,
order to have it. Certainly it is incumbent on us to try to serve that
market, as well as the market that wants power steering and air con-
ditioning. I hope we can continue to make progress.
Senator Moss. What about the delay of being able to get the part

that the doctor complained about? He had to wait a long time for an
assembly line part.
Mr. NEVIN. Well, sir, you may or may not know that I was a general

manager of the Ford Parts Division for 3 years, a division of Ford
that handles our service parts requirements for dealers and other
customers.
I would like to get you a specific answer on why the delay, because

the answer ranges all the way in some instances from somebody made
a mistake in the dealership and ordered the wrong part to in fact we
were out of the part. We have had serious physical problems of mak-
ing, parts available.
During the period that the automobile industry went from the days

of the Ford, Chevrolet? and Plymouth to today's world of people
able to get Falcons, Fairlanes, Mustangs, a wide variety of cars, the
number of service parts Ford was required to stock and keep availablefor the dealers jumped from about 88,000 to over 200,000.
In my testimony before Senator Hart's subcommittee on antitrustand monopoly, we pointed out this required we start taking somemajor physical actions. Our board of directors some 3 years ago ap-proved the building of a $50 million new facility in Detroit. Asmatter of fact we are now moving into that.
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To give you an idea of the size, it is some 3 million square feet.
That is the equivalent of 53 football fields under one roof. This is the
only right solution to the problem, for us to be able to get our parts
in a single place with an immediate ability to ship them to the field
depots or dealers as the case may be.
We are moving into that facility now and I would hope again that

there are more expenditures of this nature to get us in the right physi-
cal position to provide the solution.
Senator Moss. I know the problems are many. I had a little expe-

rience with a competing company of yours, where I had to have a
light switch-
Mr. NEVIN. I have to say that is a relief, sir.
Senator Moss. But I had one of my employees drive it out there

to get the light switch fixed. They said: "Well, we don't do anything
after 4:30." He said it is only 4. The serviceman said: "We can't get
to it now, bring it back some other time." I couldn't drive the car
because I couldn't turn the headlights on. But that is how I was turned
away and I just didn't have a car over the weekend, because at 4 they
wouldn't look at the light switch to see what could be done. So I
have had some of the frustrations that come when there is something
wrong with the car which seemed to me to be very simple to fix.
I didn't care if he jumped the wires around, just so I could have

some lights if I had to drive the car at night.
Well, you indicate, Mr. Nevin, that the compelling financial in-

centives to accomplish the desired improvements in quality control
seem to not have measured up yet to bring it up to where it is accept-
able. Is that true? And, if so, do we need additional financial in-
centives?
Mr. NEvn.r. No, sir I think I have to say Ford is not satisfied yet

with the level it is achieving in day-to-day quality control. We are
delighted with some of the improvements we have accomplished, and
we are delighted that some of the problems don't appear any longer.
But I think the question, as we deal with this problem, is do we

have the adequate incentive. I would thoroughly understand a con-
clusion by Congress of inadequate incentive if we were selling the
car without a warranty, if we were spending no money at all to
correct our problems, or if we weren't confronted by competition.
I was delighted to hear Chairman Weinberger describe the industry
as being as competitive at it is. We are faced with this kind of compe-
tition, really from the people who are your constituents. The people
writing to you that say help me solve this problem, are the same people
who are our customers. They are not different people. When there is
such obvious competitive advantage to be accomplished by achieving
gains in this area. I really have to tell you sir, I know of no objective
in the company that has a higher level of urgency, with the possible
exception of meeting the standards on air pollution control which
is really similar in nature.
It is a matter of maintaining the confidence of the people of the

United States and we are a business that has prospered and I think
has served the country well.
Senator Moss. Do you object, really, to selling your product with

a warranty of merchantability, a warranty as it comes from the
manufacturer?
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Mr. NEVIN. May I ask Mr. Scott to respond to that?
Senator Moss. Surely.
Mr. NEVIN. Because the specific definition of what is meant by some

of these terms becomes quite important.
Senator Moss. All right, Mr. Scott.
Mr. SCOTT. I think over the years, of course, we have offered our

cars with a warranty that disclaims the implied warranties of fitness
and merchantability, as have all other manufacturers. We have no
experience on what that is going to cost us. We do know, or we do
believe our costs will be substantially increased if we have to pay for
incidental and consequential damages, but we have no idea of what
that is. We have taken advantage of the Uniform Commercial Code
which permits us to do that.
I listened to Chairman Weinberger this morning say he didn't agree

with that. Yet you have to say that the Uniform Commercial Code
was drafted by the American Law Institute, which is an institution
of scholars it has been approved by the uniform law commissioners
in 49 of our States. And it has been blessed by the American Bar
Association. So anybody can disagree with it as they will. But the fact
of the matter is we are permitted to disclaim them.

It is a cost. We don't know how to quantify that cost. Basically
what we want to say to the customers is, I think, that we want an
opportunity to fix your car. In other words, our warranty says our
obligation is to fix the defect.
Now, if we have a reasonable opportunity to do that, and we fail to

do it, we then, as we view it, have breached our warranty, and we are
liable for any damages that proximately flow from that breach, includ-
ing any implied warranties of fitness and merchantability, the same
kind of an exposure to liability. But what we would like to do is not
assume that kind of a cost at the moment the defect manifests itself.
We are saying no, not at that time. Give us an opportunity to fit it,
then if we don't fix it, then under the law we are exposed to that
liability.
That is the difference as we view it.
Senator Moss. Are you saying you have an obligation to do this

under the implied warranty?
Mr. SCOTT. No. What I am saying is our warranty that we give obli-

gates us to fix the defect. If we are given a reasonable opportunity to
make that correction, and we fail to do it, we then get ourselves into
a posture where we have breached our warranty.
Once we have breached our warranty, we are liable to all of the

damages that proximately result from a breach, which I think puts
you in the same place you would be if you had an implied warranty,
except that you do have a time limitation that we provide in our
warranties that are not involved in the implied warranties.
Senator Moss. Other than the time limitation, what about the dis-

claimers in an express warranty that nullify the implied warranty
provisions?
Mr. Scow. I think the point I am trying to get across is we have

that same kind of liability once a breach occurs. Under the warranty
that we give, the breach occurs when we fail to make the fix. Under
the uniform commercial code, if you do not disclaim the implied
warranties, the breach would occur when the defect manifests itself.
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We are saying we want an opportunity to fix it before we are in
breach of our contract.
Mr. SUTCLIFFE. I think for the record it might be important to point

out under the uniform commercial code, section 2-418, there is the
express, provision to allow the manufacturer to liquidate his dam-
ages for breaches of implied warranty. One of the provisions of that
liquidation could require the consumer to provide the manufacturer
with the opportunity to cure the defect or breach prior to the obliga-
tion to pay money damages.
Mr. Scow. Yes. And I have section 2-418 in front of me and the

conditions and limitations therein don't offer me much solace.
Mr. SUTCLIFFE. The only limitation is reasonableness and the only

proscription is the ability to disclaim in the case that personal injury
would be involved.
Mr. Scow. Let me read it.
Damages for breach by either party may be liquidated in the agreement but

only at an amount which is reasonable in the light of the anticipated or actual
harm caused by the breach, the difficulties of the proof of loss, and the incon-
venience or nonfeasibility of otherwise obtaining an adequate remedy.

So, you know, if you specify liquidated damages, there isn't much
hope it will be sustained in any particular case.
Secondly, if I could, with respect to personal injuries, our war-

ranties specifically—and I think you have a copy of it there—spe-
cifically say we don't disclaim implied warranties with respect to
personal injuries.
Mr. SUTCLIFFE. That is a specific provision of your warranty?
Mr. SCOTT. Yes, sir.
Mr. NEVIN. Let me interrupt here a minute. We have as you are

aware I am sure, rewritten, our warranty this year to go to a very
simple one-page statement. Part of our problem here, sir, it is not
only do we need the standard we should meet, it is also do we commu-
nicate effectively with the customer, so be understands what
obligation we are undertaking and what obligation we are not.
We attempted to develop this very simple warranty. You are familiar
with the complaints on a whole series of things like wheel balancing,
wheel alignment, headlight adjustment. Are they warranted? We sim-
ply say for the first 90 days the burden of proof is on us. If those
wheels are not aligned, if the wheels aren't balanced, we will fix them
for you. After 90 days, the burden of proof is on you. We will assume
the reason they become out of line is you bumped into something.
I think in this area there is a second objective we all have, which is

to make sure that contract is understood by both the dealer and the
manufacturer on the one hand and the customer on the other, as to
what eacb party is expecting from the other.
Mr. SCOTT. If I could, I would like to read that. The last sentence

of our warranty says:
Except for responsibility for personal injuries shown to have resulted from a

defect, this warranty is expressly in lieu of all other warranties, et cetera.

Mr. NEVIN. May I make this warranty available to you for the
record?

Senator Moss. We do have a copy of that here. Thank you very
much.
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Senator Pearson?
Senator PEARSON. I don't have any particular questions, Mr. Nevin.

I just would observe that I believe Congress is going to act in this field.
I don't know what they are going to do. I don't even know what this
subcommittee will do, whether it will be S. 3021, the admini§tration
proposal of expanded authorization for the FTC on preliminary in-
junctions, or whether it will be this bill on warranties, or the new pro-
posal we heard this morning. I think the Congress is going to act here.
I am most appreciative of the responsibility you have shown in

testifying and the very frank way in which you have delineated the
problem.
On the excise tax, I just doubt the feasibility of that proposal, al-

though I am very grateful to you for having some responsible recom-
mendation to make. As you know and as you have been advised, the
process of getting the Bureau of the Budget to agree to the earmark-
ing of funds that go into the general revenues is just a fantastically
difficult problem. We finally did it in the airport user tax provision.
Maybe the 7-percent investment credit approach could be advisable—
we did it for machines, maybe we can do it for people. That might be
more palatable for the Congress than the excise tax, which you know
we had a responsibility and a promise to the people of taking it off
when we put it on.
But I only make those observations because I am going to be a little

pessimistic about expanding manpower programs, quite pessimistic
about the 7-percent investment approach or the excise tax approach.
Yet at the same time while you are caught between consumer demands
and competition pressures, and the fact that the Government is about to
do something about this particular field, I am very sympathetic with
you, it is a very serious problem you are facing.
We are in a consumer wave now, a safety wave.
Mr. NEVIN. Sir, I think that is probably constructive. I think that

iwill improve a great many things n our society. I think our legitimate
concern is to the extent some of these problems seem clearly to have
risen through all of the pressures the economy has been undergoing
during the last 10 years—I think none of us would have suggested that
prices could have skyrocketed the way they have without dislocations
taking place in the labor force, et cetera. I think it would be tragic if
we responded to those kind of dislocations, which have clearly contrib-
uted to the inability of any industry in this country to meet the de-
mands of their customers by tearing down the fabric of the institu-
tions that have under other circumstances contributed quite substan-
tially to the country.
This is a very difficult judgment. Obviously it is one the Congress

is responsible to make. I appreciate your comments.
Senator PEARSON. Mr. Nevin, is the manpower available? Suppose

we went into the vocational education field with a very expensive pro-
gram, either through your leadership on investment credit or through
the Government's program of manpower training. Would we have the
people available? Are there enough motivations for the manpower as
there are for the automobile manufacturers to come into this field?
Mr, NEVIN. Senator, my answer has to be "yes," sir, and I am not

sure I would have answered it "yes" if you had asked me this question
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2 years ago. Two years ago when defense production was expanding,
when the consumer economy was expanding, I am not certain I would
have answered you affirmatively, sir. But I think when we go into a
time when hopefully men will be coming out of the Armed Forces, we
certainly owe them some opportunity to get careers with dignity and
security and opportunity. When we have substantial numbers of young
people in the cities who for reasons of educational opportunity, or
race, or other things have not gotten the opportunities that we would
like to give them in our society, then it seems to me very difficult to
understand why we can, on the one hand, look at a critical need for
trained people in careers that provide great security and great income,
on the other hand look at people who need this opportunity and say
we are not able to bring them together.
I guess the third piece I would put into this is the experience of the

military. The military has, since the Korean war, been doing an ex-
traordinary job of providing exceptional skill levels to men in short
periods of time, because they had no alternative. I have to say, sir,
I understand the problems, I have no—I want to make sure you un-
derstand this—I have no reason to urge the excise tax as the only way
to deal with the problem. I think this question of resources, however,
is one which we wanted to deal with in depth today, and we sincerely
appreciate the manner in which our testimony has been received and
listened to.

Senator PEARSON. Well, I thank you very much. Thank you, Mr.
Chairman.

Senator Moss. Thank you. Do you have a question on that incentive,
Mr. Sutcliffe?
Mr. STJTCLIFFE. Yes, sir.
Senator Moss. Go ahead.
Mr. SUTCLIFFE. Mr. Nevin, in your testimony there is a chart ex-

plaining the repurchase loyalty, which you have provided the com-
mittee in order to indicate the incentive that the industry, both at
the manufacturing and dealership level, has to provide or improve
present service operations, either through quality-control programs
or through actual performance of service at the dealership level.
Because charts are sometimes difficult to understand, I would like

to ask you several questions about the information provided here to
see if this committee has the proper understanding of that information.
Because the incentive for repurchase would probably focus upon

the dealership, let me just develop and ask some questions about the
facts that you give us about repurchase loyalty from original selling
dealers.
So we might understand, let me assume that we start with the deal-

ership who sells 100 units in a given year. Is my understanding correct
that of those 100 units, which he sells, that there is a correlation be-
tween satisfied and dissatisfied customers? And that that correlation
at the outside is 20 percent dissatisfied, 80 percent satisfied—at the
outside? I think the outside is important to you because it indicates
a higher incentive. Is that correct?
Mr. NEVIN. Yes. The dealer will lose some number of customers—

let me follow your example, because I think I understand your ques-
tion. If the dealer sells a 1967 model automobile to 100 people, he will
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lose some number of them—let us say they all reenter the market in
1970, to keep it simple—he will lose some number of them because
they move away, live in a different town.
He will lose some number of them because of somebody else's styl-

ing appeal or their product becomes more attractive and he doesn't
handle that particular car.
When we try to zero in on this question of service, what influence

service has, we find if you take all of the other things that would
cause him to lose the customer, like the fellow moves away, among
satisfied service customers the dealer will sell one in two of them a new
car.
In other words, if he is satisfying them, all of the other variables,

moving away, trading to a competitive make, et cetera, he will hold
one in two. He will only hold half as many among the dissatisfied
customers.
Mr. SUTCLIFFE. I understand that relationship. But I want to see

what it means to that particular dealer, because that is where the in-
centive is provided.
If we use the 80-20 percent ratio, that means that of the 100 cars

that he sells, 80 of those cars will have satisfied owners. Half of those
owners will repurchase. So we have a repurchase from consumer
loyalty of satisfied customers of 40 cars. Of the dissatisfied customers,
which are 20 people or 20 cars, the repurchase loyalty will bring in
five cars or four cars depending on—let's use the half of that again
ratio. So that gives him 45 cars that the statistical average can bring
in for his sales force.
Now if we were to eliminate dissatisfaction from customers on the

basis of the statistics you have provided, it would bring in another
five sales.
Mr. NEVIN. Yes, sir, you understand the statistics correctly, that is

exactly right.
Mr. SUTCLIFFE. Now that increase of five sales, assuming he is main-

taining his sales volume between the years we are discussing, accounts
for 5 percent of his total volume of sales. That leaves, on a total ac-
count, 50 percent of the sales that he has to make to maintain the
volume of sales unaccounted for. So in order to provide incentive
from this source, it would have to be shown that it is less expensive
for him to completely reduce customer dissatisfaction to get 5 per-
cent of the market than it is to use some other avenue to get 5 percent
of the market, either advertising, or promotion among his satisfied
customers, through the mailing out of post cards asking them to
come to the dealership, or a variety of other methods.
Mr. NEVIN. Let me see if I can't put some other facts in perspective.
The first factor you may be interested in is 30 percent of the gross

profit in an automobile dealership comes from service operations. It
is a very consequential part of the profit. If he wasn't selling new cars,
if he had two separate businesses, the service business is in terms of
gross profit about a third of the size of the new car business.
Second, the dealers have invested $600 million over 6 years, an

average of $100 million a year. And 65 percent of them have engaged
in facility expansions. Eighty perecnt of that facility expansion goes
into parts and service space. Eighty percent of the floor space in a
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dealership. Obviously when they are buying land, it is floor space
they are buying.
Mr. SUTCLIFFE. Let me see if I understand that statistic now. You

said his net income can be divided 70-30, 70 on new car sales, 30 for
service?
Mr. NEVIN. His gross profit.
Mr. SUTCLIFFE. Gross profit. His need for expansion and increase

in facilities is directly related to the 30 percent gross profit factor?
Mr. NEVIN. No, I am trying to say the two are inseparable. The

reason a dealer invests $300,000 in a new facility that is 80 percent
service capability is both to generate service gross, which is important,
and to satisfy his new car owners. But a rational businessman doesn't
enter into a $100 million investment a year in new facilities, 80 per-
cent of which is used to provide service capability, and then fail to
do the other things that would make that service capability mean-
ingful to his customers.
Mr. SUTCLIFFE. Isn't he obligated to provide a good portion of that

service under the warranty requirements?
Mr. NEVIN. Yes, sir; he is obligated too. The Federal Trade Com-

mission report indicates that 10 to 15 percent of the service work in
a dealership is associated with warranty work. The other 85 percent
is customer satisfaction—not fully 85 percent, some of the capability
is used for predelivery work for example. But if there is anything
that characterizes an automobile dealer—and I am not just talking
about Ford dealers now—it is a man who makes an investment in
a community. Unlike those of us who work for large companies, who
may get moved from one State to another, he puts his roots down,
he builds a building and says I am going to offer you this service.
These are people who have to live with problems of service satisfac-
tion in the neighborhood and have to live with their reputation. In
the economic world they respond with $100 million in new facility
investment—and please accept the 80 percent of the space in a new
facility is service and parts, because that can be demonstrated. The
rational businessman doesn't behave in that manner, he doesn't make
this enormous investment in order to disappoint people. He does it
because he believes it is a major determinant of his ability to stay
successful, both because he will generate growth by satisfying cus-
tomers service-wise who perhaps never will buy a car from him, and
secondly by being able to sell more cars, because he is able to demon-
strate to the customer that he can service them.

All the dealer is really saying is that he is listening to the same
people you are listening to. The people who are writing you are say-
ing this is a critical problem, I am not happy with my new car, be-
cause I don't get service. You are saying these are my constituents.
I must respond to their needs—or Senator Moss' constituents. The
dealer is saying these are my customers and if I don't respond to their
needs, I don't survive.
Mr. SUTCLIFFE. Are you suggesting that the facts that we have be-

fore us might not explain the actual motivation of the dealership?
Because the facts before us suggest that only 5 percent of the market
is related to the total elimination of dissatisfied service customers.
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Mr. NEVIN. Sir, we tout a Mustang car into the market and we are
a bsolutelry delighted with 5 percent. Now this is not inconsequential.
Dealerships, automobile dealerships in America, averaged a profit of
less than 2 percent on sales.
Mr. SUTCLIFFE. But we are comparing that to the 50 percent that

don't come back, that have no repurchase loyalty, that he has to go,
out and get anyway.
Mr. NEVIN. _Aren't you talking about controllables versus uncon-L

trollables in a business? If a man is running a retail establishment
and he loses 50 percent of the customers every year because they move
away, using that simple example, he has to live with that. Therefore
his opportunities to sell new people who move into those houses will
either be random or associated with his reputation.
I think the loyalty numbers I quoted here understate the importance

to a dealer, because a dealer is both going to get repeat sales from the
customer who is satisfied, or lose those repeat sales to a customer who
has been dissatisfied.
If there is anything a dissatisfied customer is likely to do over time

it is to injure the reputation of the dealer with people who have simi-
lar kinds of interests. A satisfied customer similarly will attract busi-
ness to the dealership.
Mr. SUTCLIFFE. In, that situation, would G-M's loss be Ford's gain

and vice versa?
Mr. NEVIN. There is no question about it. At the moment the auto-

mobile industry is trading dissatisfied customers. If that is what you
are getting to, I must agree at the moment we are trading dissatisfied
customers.
Mr. SUTCLIFFE. As long as the trade-offs retain some semblance of

similar magnitude, would that be a further disincentive to elimina-
tion of service?
Mr. NEVIN. Let me not ask you to accept my judgment on the com-

petition. Chairman Weinberger expressed the view that we are terri-
bly competitive. But I can assure you Ford doesn't go out and intro-
duce a new Maverick or new Mustang to get more customers and then
say "Fine, we will be happy if GM introduces something, because, you
know, they will get their fair share of our customers." The incentive
for the dealer and automobile company is to attract new customers.
Let me make another observation regarding the same Newsweek

survey so widely used in the FTC report. When Newsweek asked the
customers to list the considerations they felt led to the purchase de-
cision, a part of the survey that has not been quoted, 53 percent of
the customers said "past experience" led them to make the purchase
decision, 53 percent of them. This is certainly consistent with what you
are seeing in your mail.
Mr. SUTCLIFFE. That means 47 percent didn't though.
Mr. NEVIN. Yes; the next 22 percent said styling was a major factor.

Everybody talks about styling as a sales appeal in the automobile
industry. The Newsweek survey says the ability to please the custom-
ers—that is what the customer says when he says past experience is
why I came to your store, he is saying he was pleased by some combin-
ation of quality or warranty or service after the warranty was com-
pleted. They are saying that is twice as important as styling, as any
of the other listed variables.
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I would hope you would not underestimate this motivation.
Mr. SUTCLIFFE. If we could at this point turn to the chart to see if

we can clarify for the record the meaning and import of that. That
$150 million figure for advertising; does that include expenses by
dealers or only Ford Motor Co. (See fig. 3, p. 196.)
Mr. NEVIN. That includes expenses by Ford Motor Co. It includes

the corporate advertising, the advertising of the Ford and Lincoln-
Mercury Division, and sales and promotion expenses.
Mr. SUTCLIFFE. Do you have any indication of what the dealers have

spent or will spend this year on advertising?
Mr. NEVIN. I would judge on the order of perhaps $30 million. We

actually run 
Mr. SUTCLIFFE. how does that compare with what they will spend

for manpower training and expansion of facilities?
Mr. NEVIN. Well, if you take the number on expansion of facilities,

$100 million invested by Ford dealers in the last year in new facilities,
that is roughly equal to half of their profits before taxes, the invest-
ment in new facilities.
Mr. SUTCLIFFE. So we have a total advertising expenditure of about

$180 million. Is that correct?
Mr. NEVIN. If you want to treat it that way, you would add to the

$300 million we spent in paying warranty claims to dealers the moneys
dealers spent in satisfying customer claims, where they did a service
job and it didn't turn out right, and the customer came back and the
dealer did it again to meet the customers' demands.
Mr. SUTCLIFFE. What percentage of that $300 million figure would

you calculate could be directly attributable to the 1969 model year
sales? In other words, you have cutback on warranties now. And this
$300 million figure brings in models from other years. Do you know
what percentage or have you calculated or guessed at what percentage?
Mr. NEVIN. I perhaps should have responded to this earlier. The

statement was made earlier that the automobile industry had cutback
the warranties to those like they had in 1960.

Ford's warranty is 12 months—you did not make the statement,
Chairman Weinberger made it—Ford warranty is 12 months, with
no mileage limitation whatsoever in the first year. That is the basic
warranty. Twelve months, no mileage limitation whatsoever.
For $15 you can buy a 5-year 50,000 mile power train warranty

from us, if you wish to purchase it. And that represents a very sub-
stantial increase in coverage over anything that has been available, or
was available in the early sixties.
Mr. SUTCLIFFE. This $325 million figure you put in for tool amorti-

zation
' 

is that a cost directly attributable to style changes each year?
Mr. NEVIN. No • that is a cost that is attributable to all changes each

year, whether style or function—the tools that are required to stamp
out the metal, sheet metal, the tools that are required to make the rear
axles, the tools that are required—we have special tooling throughout
our plants to manufacture a series of components. Some of them are
subject to rather irregular change. For example, engine tooling may
be changed over a long period of time. Tooling for front fenders may
get changed every 2  years. It is a complex of all tool amortization.
Mr. SUTCLIFFE. What are the tax consequences of that amortization?

Are you able to write off any of those expenses?
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Mr. NEVIN. We are able to writeoff to amortization advertising and
warranty payments to dealers. All three of them are tax deductible
expenses.
Mr. SUTCLIFFE. There is no special writeoff coincident with the tool

amortization?
Mr. NEVIN. No, I am not aware of any.
Mr. SUTCLIFFE. That is all of the questions I have at this point.
Senator Moss. I am sure Mr. Nevin will be willing to respond if

we have further questions that we might submit to him in written
form.
Mr. NEVIN. Yes, sir, I would be delighted to.
Senator Moss. The record will also include the material you pre-

pared on S. 3074, which was not read orally, but it will be in the rec-
ord, and if we have any questions on that, we will also write to you
about it.
Let me say how much I appreciate your testimony, Mr. Nevin, and

that of Mr. Scott. It certainly has been helpful and very forthright.
As Senator Pearson indicated we are in a real time of great pressure
on all sides on this matter and I think you have been very helpful to
us in giving us the picture of the automobile manufacturer and his
dealers and have given us a great deal of background that we will
need as we deal with S. 3074 or deal possibly with the recommenda-
tions made by the Federal Trade Commission.
So I thank you very much and we hope we can get all this pulled

together and come out with something that is reasonable.
Mr. NEVIN. Thank you very much, sir.
Senator Moss. The committee will now be adjourned.
(Thereupon, at 11:35 a.m. the hearing was adjourned.)



CONSUMER PRODUCTS GUARANTY ACT

WEDNESDAY, NARCH 11, 1970

U.S. SENATE,
COMMITTEE ON COMMERCE,
SUBCOMMITTEE FOR CONSITMERS,

TV ashing ton, D.0 .
The subcommittee met, at 9:30 a.m., in room 5110, New Senate Office

Building, Hon. Frank E. Moss (chairman, of the subcommittee)
presiding.
Present: Senator Moss.
Senator Moss. The subcommittee will come to order.
Today the Subcommittee on Consumers of the Senate Commerce

Committee begins its final day of hearings on S. 3074, a bill to provide
minimum guarantee standards for consumer products.
Yesterday the Committee received an explanation of the Federal

Trade Commission's automobile warranty report from Chairman
Weinberger. In our discussions with Chairman Weinberger it became
clear that the basic approach embodied in S. 3074 was a compatible
and perhaps necessary first step down the legislative path recom-
mended by the Commission.
I was personally pleased to hear him reiterate as a Commission

position of his own previously stated belief that no implied warranty
should be disclaimed by a seller of a consumer product who gives an
express warranty.
In this morning's hearings the consumer subcommittee welcomes

back Mrs. Knauer and Mr. Lynn. While testifying in January, Mrs.
Knauer and Mr. Lynn promised to return in March to give this sub-
committee the President's Appliance Warranty Task Force report.
It is the subcommittee's good fortune to also receive the views of

Mr. McLaren, the Assistant Attorney General. I look forward to their
comments on this very important warranty and guaranty problem
and I am sure our other witnesses this morning will contribute sub-
stantially to these hearings.
We will-ask Mrs. Knauer, Mr. Lynn, and Mr. McLaren if they would

come forward and be seated at the table here and leadoff our discus-
sion today.

STATEMENT OF VIRGINIA KNAUER, SPECIAL ASSISTANT TO THE
PRESIDENT FOR CONSUMER AFFAIRS: ACCOMPANIED BY
RICHARD' W. McLAREN, DEPARTMENT OF JUSTICE; AND JAMES
T. LYNN, GENERAL COUNSEL, DEPARTMENT OF COMMERCE

Senator Moss. We are most happy to have you back with us again,
Mrs. Knauer and gentlemen, and we look forward to hearing from you

(217)
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Mrs. KNAUER. Thank you, Mr. Chairman. I am delighted to be back.
Mr. Chairman, on January 20 I requested the opportunity to appear

beore this committee again and discuss the views of the task force
on appliance warranties and service regarding specific legislative ap-
proaches to solving the problems consumers experience with warran-
ties and service under warranties.
Thank you for giving me this opportunity and I must apologize

to the Committee for not being able to give you the leadtime to con-
sider our testimony which I had earlier thought possible.

First let me summarize the analysis by the task force of the progress
major home appliance manufacturers have made in following up on
the recommendations made in the task force report of January 8, 1969.
The industries manufacturing and purveying major home ap-

pliances—so-called "white goods"—represented by their associations,
the Association of Home Appliance Manufacturers, the Gas Appliance
Manufacturers Association, the American Retail Federation, and
others have been extremely cooperative in supplying the task force
with progress reports, and it would be less than accurate to say that
the industry has not made progress toward achieving the goals out-
lined in the task force report. I would like to give you what I consider
to be an excellent example of what can be accomplished when a manu-
facturer is disposed to be honest with the consumer and attempts to
recognize the needs of the public. (Maytag fact sheet and warranty.)
The fact that this kind of warranty and product information can

be written and adhered to should help to dispel the unreasonable fears
that many have concerning the aims of this Committee.
Mr. Chairman, I am holding up the new telltag put out by Maytag.

It tells about the product, gives a description of it, tells how to care
for it, and also how to install it. On the back there are safety pre-
cautions and a full warranty covering service and the parts warranty.
Would you like this example for your records?
Senator Moss. Yes, I would like to have that.
Mrs. KNAUER. In general the task force is of the view that increased

efforts by the manufacturers of "white goods" will accomplish many
but not all of the recommendations contained in the task force report
of January 8, 1969. The task force is of the view that the problems
outlined in the report and the barriers confronting voluntary efforts
at eliminating these problems are typical throughout industries sup-
plying the consumer.

Practices and abuses that were identified and criticized in the
original task force report are still engaged in by manufacturers of
various types of consumer goods. Full_ disclosure of the protection
afforded by a warranty and full performance of the warranty are
easily stated but not easily brought into being.
Despite the efforts of individual manufacturers or industries, the

problems of consistently supplying quality products and quality serv-
icing do not appear to be amenable to an entirely voluntary approach
to improvement.
There are many operative factors which militate against the pros-

pects of effective voluntary response of business to this major source of
consumer irritation, namely, how to keep the new gadget operating
in a way that is consistent with the justified expectations of the
consumer.
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• Among these factors are the historical practices of failing to com-
pete vigorously through guarantees and servicing practices. There

iare legal and practical difficulties facing an industry n trying to effect
an element of the total value represented to the consumer, i.e., the
guarantee and service protection. Then too the proliferation of new
appliances and new types of appliances available to the consumer,
coupled with heightened consumer expectations created by advertise-
ments, also compound the problem. These factors viewed against the
lack of effective sanctions under existing law against the manufacturer
who would refuse to perform- obligations implied in the giving of his
guarantee strongly suggest the need for some Government response.
The task force has recognized that many warranties are not ade-

quate to advise the consumer of what he is purchasing. Consumer
complaints of failure to perform warranties adequately or equitably
still crowd into Government agency files. The task force believes that
these existing marketing practices connected with the sale of consumer
,durables and performance of guarantees also inhibit effective com-
petition in the marketplace.
The task force believes that informative, accurate, clear and fairly

written guarantees, backed up by guarantors who deliver what they
promise, are essential to our free market economy.
There are three applicable points in time where these objectives

must be accomplished: (1) fair presentation of the gual-antee prior to
sale in advertising; (2) fair presentation and definition of the guar-
antee at the point of sale • and (3) full performance of guarantee obli-
gations after the sale. Achieving these objectives should facilitate
value comparisons by consumers and promote competition in market-
ing and servicing. In the view of the task force these advantages are
attainable without destroying the fruits of the competitive system that
has provided the technological advances that have so changed and
improved the consumer's life today. However, some governmental
action does seem appropriate, since the above-referenced problems are
not easily susceptible to joint corrective action by all manufacturers
of a given product.

- The task force came to the conclusion that warranty legislation
should accomplish the following objectives:

Greater protection against deception in describing the characteristics
of consumer goods and in the marketing of warranties and guarantees;
Much more disclosure to consumers of exactly what their warran-

ties cover, and what they do not cover, with clear FTC authority to
require this disclosure.
Assurance that there will be at least a minimum meaning to the

terms "warranty" and "guarantee" on which consumers can rely—
fitness for ordinary use.
More agsistance to consumers in obtaining performance of the obli-

gation to make guaranteed products fit for ordinary use.
Continuing efforts in this area, we do not think work on warranty

problems should end when this bill is passed. We believe Congress
should mandate a continuing inquiry in this area, and a report when
we have more experience with this bill.
The task force believes that the specific legislative proposal that has

been drafted will accomplish these objectives and Mr. McLaren will
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go into some detail in describing the approach the task forcce
recommends.
Thank you.
Senator Moss. Well, thank you, Mrs. Knauer, for that very fine state-

ment and your point by point description of what should be accom-
plished by warranty legislation gives us a measurement by which to
judge the bill, S. 3074.
Of course we will hear further from Mr. McLaren and Mr. Lynn

and perhaps we can postpone any questions we have until that time.
But I do appreciate your statement.
Mr. McLaren, next we will have you, sir.

STATEMENT OF RICHARD W. McLAREN, ASSISTANT ATTORNEY
GENERAL, ANTITRUST DIVISION, DEPARTMENT OF JUSTICE

Mr. MCLAREN. Thank you very much, Mr. Chairman.
I appreciate the opportunity to come before you again on this

general subject.
As Mrs. Knauer has described, we have substantially ready a bill

which I would like to outline for you.
First, if I may
Senator Moss. May I interrupt there?

• By "substantially ready," can you tell me when it will be ready and
up here?
Mr. MCLAREN. In the next few days. This week certainly.
Senator Moss. Definitely this week?
Mr. MCLAREN. Yes, sir.
Senator Moss. All right.
Mr. MCLAREN. I would like, if I may, to discuss some of the con-siderations which have shaped the proposal which we are making.
As Mrs. Knauer has pointed out, meaningful and satisfactory war-ranty practice require both full and accurate information on consumer

products and warranty coverages before and at the time of sale; andeffective performance of warranty obligations. One can attempt toimprove warranty practices by taking measures to improve the per-formance of the free market, by exerting direct legislative or admin-istrative control over the market, or by lending the courts' assistanceto consumers in requiring that guarantors or warrantors make goodon their obligations.
We believe that there is very substantial value in maintaining mar-kets are free and as diverse as is feasible. We therefore tend to stressmeasures to improve markets, and to help consumers get relief whenthe market fails them, in preference to extensive administrative con-trol of the market.
Taking these considerations into account, our proposal will attemptto improve the quality of market transactions in three major ways.First, we will recommend a broad prohibition of false or deceptivestatements relating to consumer products. This prohibition would beapplicable whether those statements are intentionally deceptive ornot. It would be applicable whether they are deceptive because af-firmative misrepresentations or because of failures to provide infor-mation necessary to prevent deception.
Second, we would spell out for the Federal Trade Commission verybroad rulemaking authority to require affirmative disclosure of the
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terms and conditions of warranties and guarantees, including disclo-
sures as to any exclusions of coverage and disclaimers of obligations.
These rules would have the force of law.
Third, we would recommend the enactment of a new Federal im-

plied warranty of fitness for ordinary use with respect to products
covered by our bill. This warranty could be disclaimed if the dis-
claimer were clear and accurate. But the warranty could not be dis-
claimed if the supplier were to use the terms warranty or guarantee.
The effect of this would be to give a minimum content to any war-
ranty of guarantee an implied warranty of fitness for the ordinary
uses for which the product is sold.
We expect that these measures would substantially enhance the

quality of information available to consumers, and the quality of
many warranties and guarantees. But this, alone, would deal with
only part of the problem. Consumers are also entitled to enhanced
protection from the failure to meet basic warranty obligations.
Our proposal will address this need in the same fashion that our Con-

sumer Protection Act addresses the need for enhanced consumer protec-
tin in the economy at large. That is, we will propose that the Justice
Department and the Federal Trade Commission be authorized to
bring suit against both the deceptive acts proscribed by this warranty
legislation, and failures to perform the fitness-for-use warranty obli-
gations. And we would make it possible for consumers to bring suit in.
the State or Federal courts after a successful government action, for de-
ceptive acts, for failures of companies to meet the FTC's disclosure re-
quirements, and for failures to meet warranty obligations.
Both the Justice Department and the Federal Trade Commission

would be authorized to obtain preliminary injunctions with respect to
violations of this act, as is the case with the Consumer Protection Act.
This legislation would require annual reports from the Attorney-

General, as would the Consumer Protection Act. In addition, the ad-
ministration proposal would require the Federal Trade Commission to
make further inquiry into consumer warranty problems and to report
to the Congress in greater detail on those problems, and on the effects
of the legislation we recommend, within a period of 2 years after the
date of enactment of the legislation.
Now let me discuss some of the similarities and differences between

our proposal and S. 3074.
The administration's proposal would define a somewhat different

field of coverage. Instead of dealing only with products with electrical,
mechanical, or thermal components, it would deal with all consumer
goods having a value of $25 or more. Thus, we would propose to cover
a broad range of consumer products, but to deal primarily with the
larger and more substantial purchases.

Senate bill 3074 would require that a supplier be required to make
good all costs involved in the correction of any deviation from affirma-
tions of fact or promises made by the seller to the buyer. Although we
understand the basic intention of this proposal is to assure honesty in
the market, as is the intent of our proposal, we think this formulation
might restrict to some extent desirable freedom in the marketplace. We
think there should be a degree of flexibility in the extent to which
postsale performance is or is not completely underwritten—so long
as the buyer is fully informed—and that there should be a good deal
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of flexibility allowed in the quantity and quality of postsale service
which sellers will offer. Consumers should, in our view, have an oppor-
tunity to buy cheap goods as well as expensive goods, and to buy a
wide range of postsale service obligations.
We do believe, however, that if the terms warranty and guaranty

are used, they should have a minimum commercial content, and that
commercial content should be very similar to what is provided in
section 12 of S. 3074. In our view, the minimum commercial content
should be fitness for ordinary use.
There are several reasons for enacting a Federal implied warranty

of fitness for ordinary use, and not allowing it to be disclaimed when
a seller uses the terms warranty or guaranty.

First, under existing legal practice the uniform commercial code
implied warranty of fitness is often negated in consumer transactions,
without consumer knowledge; second, we think it is entirely appropri-
ate that the terms "warranty" and "guarantee" have as their minimum
content assurance of fitness for ordinary use; third, giving these terms
this minimum content is likely, in our view, to promote a higher
standard of warranty protection, and promote comparability among
warranty offers, without restricting the right of suppliers to offer
lesser degress of backing for products, if they wish; fourth, the con-
cept of fitness for ordinary use has evolved out of the comman law
and the uniform commercial code—there should be no major difficulty
in this application. It is a workable minimum standard, based on
reasonableness; fifth, enacting this Federal right provides additional
foundation for Federal Government action on behalf of consumers to
require the performance of this warranty in cases where failures to
make warranted goods fit for ordinary use is of sufficient general im-
portance to require Government action.
The enforcement scheme provided by our proposal differs from

that in S. 3074 in that it authorizes direct Government action instead
of relying entirely upon private actions to remedy breaches of war-
ranties, and it contains provisions to protect the Federal courts from
a mass of small litigation for which they are not designed. We have
previously explained the rationale for the so-called "triggering de-
vice" for consumer suits—that is, allowing consumer suits after thetermination of a successful Government action. This is to prevent the
use of the Federal district courts as small claims court, to avoid the
possibility of harassing, strike suits on a nationwide basis, and toassure a public selection of cases of general public concern.
Finally, I want to emphasize that this legislation would in no wayrestrict any of the authorities which the FTC presently has, or anyrights which consumers now have under any other applicable State orFederal law with respect to warranties, guarantees, or to deceptive actsand practices. This is protection additional and suplementary to thatnow provided for.
Nor would the proposed legislation prevent a supplier selling goodson an "as is" basis, selling service contracts, or otherwise tailoring hispostsale obligations.
In summary, we think it is time to give more meaning to war-ranties and better machinery for enforcement of the basic warrantyobligations. We think this proposal will do these things, consistentwith maintaining a free and diverse market in consumer goods.
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The legislation is responsible, and it is workable. We hope you will
give it your careful consideration.
Thank you, Mr. Chairman.
Senator Moss. Thank you, Mr. McLaren. I can assure you we will

give the most careful consideration and scrutiny. We are very anxious
to have the draft get up here so that we can consider it, lay it along
side of S. 3074 and make decisions as to which parts of which ought
to go into a bill that could be presented from this committee to the full
committee, and then to the Senate, for consideration.
You do have a very excellent statement outlining what in general

the proposal will contain. We want to see the specifics.
Now, we will hear from Mr. Lynn and then we may have some

questions that we would like to ask. So, Mr. Lynn, General Counsel for
the Department of Commerce.

STATEMENT OF JAMES T. LYNN, GENERAL COUNSEL, DEPARTMENT
OF COMMERCE

Mr. LYNN. Thank you, Mr. Chairman. I appreciate the opportunity
to appear again today before this committee on behalf of the Depart-
ment of Commerce, to discuss the subject of warranties on consumer
products.
Mrs. Knauer has outlined to you the report of the Task Force on

Appliance Warranties and Service. Mr. McLaren has amplified the
description of the legislation the administration will propose. The
Department of Commerce report on S. 3074, to be filed shortly, will
cover in more detail a comparison of the administration proposal
with S. 3074.
Accordingly, I would like to limit my formal remarks to a restate-

ment of some basic points which I hope will be of some utility to the
committee in its evaluation of various alternative proposals directed
at correction of abuses in the warranty area.
At the outset, it is of utmost importance that the various warranty

problem areas be carefully distinguished one from the other. We ana-
lyze them to be as follows:

PROBLEM AREA 1—HOW IS THE WARRANTY PRESENTED?

The first problem is to present the warranty or guarantee in a way
that gives the consumer a good understanding of what he is and is not
getting by way of postsale protection. There is substantial evidence of
room for considerable improvement in the presentation of many war-
ranties. The administration proposal will afford a broad and flexible
weapon againstwrongdoing in this area.

PROBLEM AREA 2—IS THE WARRANTY ADEQUATE, AND WHERE SHOULD
ADEQUACY BE DETERMINED?

By law, or in the marketplace, or by some combination of both? A
separate problem from the presentation of the warranty is whether
the protection given by the warranty meets some minimum standard
which you and I as consumers would like to have available in the
market.
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This is a much more difficult problem to handle. An approach which
imposes, either as a matter of law or practical effect, a system of com-
pulsory warranties, will in my judgment have more harmful than
good effects in the long run.
In the first place, compulsory minimum warranties are bound to,

stifle competition, which when all is said and done, is still our best
protection against the poorer performers. Such a Federal standard
would undoubtedly work against any tendency of the established com-
petitors to do more than the standard.
Perhaps even more important, the small business might well be hurt

the most because it cannot risk the resources to cover the potential
expense of offering some Federal standard warranty. Many times the
small businessman is the innovator, the one who gives us a new type'
of product, better or as good at a cheaper price. We certainly don't
want to put barriers in his way needlessly.
I have a very strong conviction that if a manufacturer hiding be-

hind an unclear warranty is compelled to bring out into the light ex-actly what his warranty does and does not do, the fear of adversemarketplace reaction to the truth will bring about voluntary substan-tive changes in the warranty to prevent such marketplace embarrass-ment.
PROBLEM AREA 3-PERFORMANCE OF THE WARRANTY

A third distinct warranty problem is that of performance, what-ever the terms of the warranty may be. My guess would be that of thetotal warranty-based complaints received, this is the predominant one.The repairman didn't come. He didn't have the right parts. Themachine has broken down three times in as many months. It's alemon. It is no comfort to the poor guy who suffers these misfortunesto be told that his is the exceptional case as to the particular model,that it has been a good machine.
But in thinking about this problem of warranty performance andpostsale service in general we should try to keep in mind the following:(1) That most manufacturers are earnestly trying to develop afavorable reputation for their products and are striving to lick thisproblem. Why spend thousands or millions of dollars on promotion ifthe good will is to be lost by past-customer to potential-customer talesof how bad the product or the service has been. But we live in a periodwhere trained hands are hard to find and hard to keep. Certainly animportant facet of any solution is to assist in making these skillsavailable.
(2) Although there is undoubtedly plenty of room for improve-ment in the durability of many products at an additional cost that wewould all be willing to bear just to get a product less likely to be "backin the shop" before the smell of newness wears off, a point can bereached for every product where further reductions in defect ratescan be achieved only for a price increase which is not worth it to usas consumers—in other words the point at which we would ratherrisk our getting the occasional bad one, than paying more.(3) How can the machinery for redressing customer complaints beimproved so as to: (a) Provide speedy relief, (b) provide promptresolution of differences of opinion, and (c) do so at minimal cost both
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to the buyer and the seller? The area hardly seems appropriate in most
cases for full bloom lawsuits or the threat thereof.
One way recognized in S. 3074, by congressional recognition, is that

manufacturers should be encouraged to establish voluntary arrange-
ments whereby the customer can have a speedy hearing with respect
to his grievance and a determination of the matter.
Another way is to look hard at our Small Claims Courts and like

devices to see areas for improvements, where a person without the as-
sistance of a lawyer can go in and get speedy, prompt, and equitable
relief.
One last point. I think it would be useful to all who are concerned

with these problems and possible solutions to have better facts as the
frequency, both absolute and comparative, of each category of im-
portant consumer problems in the marketplace. This would certainly
assist in determining priorities for action and in framing the bast
course of action.
We would be pleased to explore with those interested the ways in

which the Department of Commerce can assist in this effort.
Thank you, Mr. Chairman.
Senator Moss. Thank you, Mr. Lynn, for your statement. You have

all three been before us now.
First I would like to ask Mr. Lynn what the words "to be filed short-

ly" mean. How soon may we expect the report of the Department on
S. 3074?
Mr. LYNN. I guess in the contract you would say, Mr. Chairman,

•subject to force majeure, by the end of the week. I am certainly shoot-
ing toward the end of the week.

Senator Moss. All right. We have been promised the draft from
Justice by the end of the week and if we can have your report by the
end of the week, we may start the new week with a burst of activity
up here having all of this before us.
Mr. LYNN. Incidentally, Mr. Chairman, we do want to say we ap-

preciate your patience in this regard.
Senator Moss. Thank you.
Mr. McLaren, I noticed in your statement you say the administration

proposal is going to be broader in its field of coverage than S. 3074,
which limits itself to electrical, mechanical, and thermal components,
and will deal with consumer goods having a value of $25 or more.
Does this include even soft goods, like textiles, things of that sort?
Mr. MCLAREN. The only exclusion would be the nonconsumer goods

below, or the consumer goods below, $25.
Senator Moss. So that would be the only limitation on it at all.

Consequently we would be getting into many places or areas where
customarily we have not had warranties or guaranties given on goods
of that sort? There have been implied warranties also, but I mean
you seldom think of buying a suit of clothes or a bolt of cloth, going
back to textiles again, with any kind of a warranty or guarantee, ex-
cept maybe they advertise fast color, something of that sort.
Does this strike you as broadening it unduly, so that it would be

difficult to administer?
Mr. MCLAREN. I wouldn't think so Mr. Chairman. The minimum

proposition we are talking about is fitness for the use for which sold,
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and let's assume it is a suit of clothing, it will have normal usage,
and I expect that everyone expects, relies on both the manufacturer
and the dealer who sells it to him to perform and yet this could be
excluded by a clear statement, disclaimer, the form of which would
be subject to Federal Trade Commission regulation, which is part of
the bill also.
And of course the guarantee itself, if the words "guarantee" or "war-

ranty" are used, would be an explicit matter also. And again the con-
tents are reviewable by the Federal Trade Commission. I think that
we have come—perhaps this is a personal view of the American
scene at this time—we have come to the point where it is time to say
and face up to the proposition that where goods are sold that there
is a willingness to say that these are fit for the purpose for which they
are being sold unless I tell you otherwise.
Senator Moss. Well, this implied warranty that every product is

fit for owner use for which it was sold or designed follows every kind
of product. That is what you are saying?
Mr. MCLAREN. Well, of course there are State laws to this effect

on every kind of a product. This legislation would apply to consumer
products.
Senator Moss. I am interested in the $25 limitation and how you

arrived at that figure. Do you have any figures on the percentage of
our appliances that are sold that for instance come below the $25
mark and the percentage above the $25 mark?
Mr. MCLAREN. I don't believe I can answer that, Senator.
Senator Moss. Do any of you know that? Mrs. Knauer?
Mrs. KNAUER. No, I don't know.
Senator Moss. Well, this is an interesting question. Of course,

prices being what they are in the market, maybe most everything
costs more than $25 now, but I could still think of a number of things,
a small clock, for instance, alarm clock, the kind you used to buy for
$1, but now it probably costs quite a bit more—but still not $25.
I wonder if we don't exclude, by having a dollar limitation or price

limitation, quite a number of mechanical items and possibly other
items where perhaps we ought to be requiring the same sort of protec-
tion we are talking about for the most expensive items.
Mr. MCLAREN. Well, I think our rationale on that is that as far as

the Federal Government is concerned, the Federal Government should
move into the areas of more major purchases, just as the Federal
Courts should be reserved for the more major lawsuits. And we ought
to avoid getting into the small claims area.
I think we hit on the $25 cutoff as really being where you might

think of anything below that level as small claims.
Senator Moss. Of course, I understand that, if we are looking at it

on the basis of recovery and the mechanics of getting satisfaction,
where the whole thing breaks down. But if we are looking at the other
side of getting started clearly and in everyday language the terms of
a warranty or guaranty, precisely what it means, and assuming a very
ready adjustment system based on that, I think perhaps the dollar
limitation might be subject to question.
But I am just trying to find out what your rationale was for putting

that limitation on.



227

Mr. MCLAREN. I might add this, Mr. Chairman, if I may: It seems
to me that sometimes no law is better than a law that is not properly
enforced or that is unenforced. I just wonder, if we get the Federal
Trade Commission and the Justice Department interested in individual
transactions under $25, if this isn't just going to swamp them under
with the result that the whole thing kind of falls into disrepute.
Senator Moss. Well, obviously you are looking at it from your partic-

ular point of view, about the enforcement part. And this is something
we must look at.
What I was saying is, there are many aspects to the legislation

other than the final enforcement part. It is an attempt to standardize
and set down the rules of the game, as it were, on warranties and
guaranties; and particularly on your proposal, of course that there
be some preliminary action by the Department before a suit would lie,
that would enable the enforcement and supervision to be in rather
broad categories and not with each individual small case.
This requirement, that the Department of Justice itself must have

brought an action first, before the individual consumer may bring a
suit, is one that is at variance with S. 3074.
I wonder about the situation where the consumer feels he is ag-

grieved and yet he can't get the Department to move? We haven't
solved our frustrations if that happens. Is that right?
Mr. MCLAREN. Well, this, of course, is supplementary to what we

have at the State level. We do have a certain amount of legislation in
all 50 States. I think we do have to face up to that, as long as a Federal
agency, or two Federal agencies are going to be involved, there is going
to have to be some discretion in cases that are followed up and that are
not. Some man may be just really redheaded about the treatment he
individually has gotten, and yet a check into that company's activities
may show that there are very, very few complaints about its service
and its support of its products.
I think that the agencies would have to have the right to make the

choice of where they are going to expend their resources and devote
them to the more frequently occurring cases and the more glaring
violations.
Senator Moss. Does your proposal now provide that either the Fed-

eral Trade Commission or the Department of Justice could bring an
action, or must it always be by the Department of Justice?
Mr. MCLAREN. No, no. There would be a coordinated jurisdiction

here, just as under the other consumer legislation we proposed, Mr.
Chairman.
Senator Moss. That would depend on coordination between the

agencies. Would there be any problems of coordination there? Di ffer-
ent points of view developing in Justice and the Federal Trade Corn-
mission? Which has the last say?
Mr. MCLAREN. Well, this concept parallels the system followed for

the last 30 years in the enforcement of the antitrust laws, specifically
the Clayton Act. The Federal Trade Commission and Justice have a
very close day-to-day liaison arrangement.
Primarily it gets into the question of industries in which one or the

other has specialized in, or a situation where one agency perhaps has
had specific experience with a particular company. And it has really
worked very well in practice.
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I think the coordinated jurisdiction also works out so that where
one agency is not interested, perhaps the other one is. And there is a
little bit of competition in enforcement.
I think it is a good, healthy arrangement. I think it would work

well also in the consumer field.
Senator Moss. I think all three of you, but particularly you, Mrs.

Knauer, recommend that the Congress mandate a continuing inquiry
into this area and report when you have more experience with this
bill. Would that mandate run to your office or run to the Federal Trade
Commission, or who should make this; or should the task force be
continued?
Mrs. KNAUER. I would leave this up to Congress. But I would cer-

tainly think that our three offices would be working together any-
way, just as we would under our Consumer Protection Act. Possibly a
continuation of a task force to watch it, or a body appointed by Con-
gress; but I would think that perhaps, because we have developed a
certain amount of expertise in this area, that this could be a continuing
report. Or because we work together anyway, as members of the task
force, you see, this would seem to be a logical point of view.
Mr. McLaren, do you agree?
Mr. MCLAREN. Definitely.
Senator Moss. If we directed you to make the report, would you be

disposed to continue the task force to assist you in monitoring the
working of the act, and preparing a report to come back to Congress?
Mrs. KNAUER. I would be delighted to.
Senator Moss. I am going to read a little bit from our transcript on

the consumer product testing bill that we talked about, Mrs. Knauer.
In this, I said—I think Dr. Tribus was with you then—I said:
You have voluntary performance standards and they measure against safety

standards that may be mandatory. Do you think this bill creates a bias in favor
of big business because the small businessman has limited testing facilities and
is placed at a disadvantage?

You answered—
I think it would be of benefit to small businessmen, because they can have

their products tested * * *—

and so on.
I might ask you what your reaction to that is, Mrs. Knauer?
Mrs. KNAUER. Senator, as you know—and I think I have testified

before other committees—that next to complaints on automobiles in
all areas, the complaints we receive from consumers in the household
appliance area rate second on that list. And in reference to the war-
ranties, we find that this is a very big group.
Now, I don't have statistics available at the moment, or with mel

but I would say the complaints we get are largely about the high=
ticketed, the more expensive type household appliances. When con-
sumers have a major appliance breakdown, and they find their war-
ranty does not cover what they think it should, that is when they
get very angrey and write to us. I mean we are less likely to get a
complaint about a $5 clock than we are a $350 freezer or dryer, or
something like that.

Senator Moss. Well, of course they have a lot more money invested,
and can spend more time complaining about it.
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Mrs. KNAUER. Yes, it is a major investment.
Senator Moss. Might not the frustration be just about as great on

small items?
Mrs. KNAUER. Yes, it can be, especially if that alarm clock failed

to wake them up as mine once did. But as Mr. McLaren has said, in
the administration's proposal the rationale was that as far as the Fed-

eral Government is concerned we ought to avoid getting into the small

claims area.
Senator Moss. Mr. Lynn, in your statement you said compulsory

minimum warranties are bound to stifle competition and consequently

you thought that they would be harmful.
Now, I wish you would expand on that. Are you talking here

about the seller who openly says he gives no warranty and guaranty
or are you talking about limiting implied warranties? What do you

mean by that?
Mr. LYNN. First of all, Mr. Chairman, the purpose of this state-

ment was simply to set forth some benchmarks of my own in consider-

ing approaches to solution of the warranty problem in general. And

I divided it, as I said, into three parts. The first one, disclosure, knowl-
edge of the customer as to what he is getting the second one, just
how good is the warranty. In other words, if you look at its terms,
just what is the customer getting? And the third area, the perform-
ance. In looking at what the approach ought to be as to assuring that
the warranty that is given is something that meets our demands for
what we want, I say on page 2 that I think we ought to reject anything
that approaches telling the manufacturer what he has to give by way
of minimum post-sale service obligation.
Whether you do that by some Federal agency decreeing a minimum

standard of service, parts, whatever it might be, or whether you do
it by other requirements that are not direct but have the effect of
forcing him to give certain minimums if he wants to stay even in the
ball game, if you will, I did not intend by this to have a specific refer-
ence to any particular legislation, either our own, S. 3074, or any
other approach.
It was intended simply to state that when we are approaching the

second problem, the one of how we get good contents in waranties to
the consumer, let's please not go to compulsory minimums.
I just think in the marketplace when you go to that compulsory

minimum it can provide a rallying point for the big fellows to say,
"Look, this is what the Federal Government prescribed. If we are
going to have competition, let's have it in some other areas besides
the warranty."
And I think for the little fellow, who may be just coming in with

an innovative product, where he is not sure what his service record
will be and so on, it could provide a substantial obstacle to his being
able to come into the market.
Senator Moss. By saying that, you are not objecting to the require-

ments that the warranty, if given, means certain things, are you?
Mr. LYNN. I am not certain I understand what you mean by that,

Mr. Chairman.
Senator Moss. For instance, we say, I think, in both the propsal that

the administration is talking about and in S. 3074 that first of all
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a warranty, if given, is not allowed to free the person from the implied
warranty that the product is suitable for the purpose for which
it was sold. By saying that you cannot have at least minimum stand-
ards, you are not going that far, are you?
Mr. LYNN. Let us break it down between the administration proposal

on the one hand, and S. 3074 on the other. I would like to enlarge upon
this in our report we will be submitting.
There are matters of degree in this respect as to whether or not

a prohibition on use of words will result in forcing a certain course
of action. The administration approach in the bill that will be pre-
sented simply says if you want to use either of these two words in
your post-sale service obligation, if you want to use either of these
words, you cannot negate the implied warranty of fitness.
S. 3074, if I understand it, goes quite a bit farther by way of obsta-

cle, because whether you use the word "guaranty" or "warranty" or
any other words under S. 3074, the minute you get over into promising
anything by way of post-sale obligation or servicing, you have to offer
a certain minimum. The minute you open your mouth at all with
respect to promising him anything, you have got to promise him a cer-
tain minimum, which, as I testified the last time I was here, could well
drive a person, or could lead to a person with a new product to being
forced to sell "as is," perhaps "as is" with a service contract, in a for-
mat that the customer in the market might not understand.
I think these are matters of degree. And a matter which we intend

'covering in our report.
Senator Moss. Well, we will be examining that most carefully. It

gives me some concern. Although I tend to agree with you we should
not put them in a straitjacket, we should allow flexibility to the
.extent that it is a competitive factor and induce better service in order
to attract customers—and this includes post-sale services, too—it ought
to be encouraged.
But the flat statement just worries me a little bit, because I think

we are trying to fix some standard rules of the game and that may be
something that could be called a minimum or compulsory minimum
that must be met.
Mr. Sutcliffe may have a question or two. Do you have any questions,

Mr. Sutcliffe?
Mr. SUTCLIFFE. Yes, Senator. Thank you.
Let me begin by asking whether for the competitive problems that

have been suggested in your testimony, in order to encourage or pro-
mote competition for product reliability or competition on guaranty
whether it is necessary for the consumer to be able to discern between
,different types of warranty protection? Is that necessary to the pro-
motion of competition for product reliability?
Mrs. KNAUER. I would think that the whole idea is to make war-

ranties meaningful and easily understandable by the average person.
I wild think when this bill is passe," that manufacturers, both big
and little, will crank into their advertising or promotional plans this
competitive factor in warranties.
I think it will have a tendency to increase what they offer in war-

ranties. I think the average housewife will then decide which gives
:her the best break. Certainly she would choose a product that perhaps
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gave her more under the warranty or guaranty, or a company that
promised in a warranty or guaranty to give her parts and service,
rather than one that just gave parts, you see.
I think women would learn how to read these warranties, and espe-

cially if they were simplified. 4‘Mr. SUTCLIFFE. What if at the top it said complete warranty" or
"complete guaranty" to indicate when in fact it was that kind of thing,
without conditions imposed—was sort of an insurance policy so that
if anything went wrong during the stated period of time, the product
would be repaired or replaced within a reasonable time without charge.
And as to some other category, label, it "partial guaranty," or some
such partial thing? Would this provide a useful triggering mechanism
so the free market system would allow the consumer to select those
products he wanted and thereby encourage com

i
petition in the market-

place competition from which the consumer s supposed to benefit?
Mrs. KNAUER. I think so.
Mr. SUTCLIFFE. Would you anticipate under your bill the ability of

the Federal Trade Commission to promulgate regulations defining
what is permissible to use on the titling of warranties to allow the con-
sumer to discern on an initial glance at the warranty what kind of
thing he is getting?
Mrs. KNAUER. I would think so. I might turn this over to Mr. Mc-

Laren, because it gets into a legal area.
Mr. MCLAREN. Yes. Our bill would give the Commission very

broad authority to establish regulations, both on what the guaranty
or warranty must set forth in order to be clear, and not misleading,
and what a disclaimer must say in order not to be misleading.
I think it should be a fairly simple matter for the Commission to

develop these factors that go into this, so that the consumer in shop-
ping will be able to compare and it may very well lead, because it
would be my guess that not very many manufacturers are going to
want to come out with a clear disclaimer of warranty of fitness for
use, this is going to put them into the subject of guaranties and war-
ranties, and this will give the Federal Trade Commission's rules an
effectiveness that should flow to the advantage of the consumer.
Mr. SurcLiFFE. Thank you.
Now, in order to understand the way in which the Administration

proposal would work, perhaps we could begin with a hypothetical
and trace through the hypothetical to determine exactly how the con-
sumer would be protected under the provisions that you propose.
Let us take a warranty that has on the top "warranty," but through

the terms of the warranty it has an obligation that the consumer return
the object to the manufacturer prior to repair; that the warranty is
not effective if the registration card is not returned within 15 days;
and that there is a disclaimer of the implied warranties of merchant-
ability and fitness for a particular purpose as embodied in the Uniform
Commercial Code, but no disclaimer as to the Federal implied war-
ranty of merchantability. With that type of warranty, let us begin
to examine the way in which, if at all, the customer would be
Mr. MCLAREN. Why don't we stop before we get it too complicated.

You have already triggered the thing in saying it is headed warranty
and so on, but it contains a disclaimer. Under our proposed legislation,



232

the disclaimer would be ineffective, therefore, the warranty would fall
under the FTC regulations and must be clearly set forth.
Mr. SUTCLIFFE. Perhaps you did not understand my hypothetical,

because I said it did not disclaim the Federal-implied warranty, but
it did disclaim State obligations. Under your presentation to this
committee, you said State law was not affected by the act you pro-
pose. Therefore, it would be perfectly permissible to disclaim the
implied warranties of merchantability and fitness for a particular
purpose under State law, while retaining that prohibition of dis-
claimer under Federal law.
Mr. MCLAREN. I disagree with your interpretation.
Mr. SUTCLIFFE. A prohibition against disclaimer of the Federal-

implied warranty would also prohibit 
Mr. MCLAREN. Now, you have changed your example. A disclaimer

of fitness for use would not be permitted in connection with the use
of guaranty and warranty. You have put them together both times.
If they use guaranty and warranty and disclaim fitness for use, then
they are going to fall under the FTC regulations on how you must set
forth guaranty and warranty. I understand this is tricky.
Mr. SUTCLIFFE. Let me be sure I understand that, because it is an

important point. Would that also prohibit them from saying this:
this express warranty is expressly in lieu of any implied warranty of
merchantability or fitness for a particular purpose under State law,
although it does not serve as a disclaimer to any implied warranty of
use under Federal law?
Mr. MCLAREN. I am not sure I follow the question. If there is a dis-

claimer of fitness for use, then under Federal law, under the proposed
bill, there would be no right to use the terms "guaranty" and "war-
ranty." Now there are other things under State law they could dis-
claim and still use "guaranty" and "warranty," but they would have
to use the guaranty and warranty in accordance with the FTC
regulations.

Senator Moss. Mrs. Knauer, would you like to be excused? Mr.
Sutcliffe has no further questions of you, and I know you have a tight
schedule. So I can permit you to leave at this time.
Mrs. KNAuER. If I may. Thank you very much, Mr. Chairman.
Mr. SUTCLIFFE. So the Federal implied warranty controls the State

implied warranty under the bill you propose?
Mr. MCLAREN. Only to the extent of fitness for use. There are a

number of other implied warranties that can be disclaimed broadly
when you say you disclaim merchantability.
Mr. SurciayFE. Such as the ability to pass as fair and average qual-

ity in the marketplace. That is one important element of the warranty
of merchantability in the Uniform Commercial Code. That wouldn't
be covered under your proposal.
Mr. MCLAREN. That would be covered, I think, because it is part

of the fitness for use proposition. Again I think I said in my prepared
statement that essentially this comes down to a proposition of reason-
ableness. It would be reasonably decent quality for a reasonable pe-
riod of time, but these would vary in terms of the particular product.
Mr. SUTCLIFFE. Well, let's then assume that it did not violate the

prohibition against disclaimer. Now, who would make the determina-
tion as to whether or not that was or was not a deceptive warranty?



233

Mr. MCLAREN. Well, I am assuming we are at the stage where the
bill has been in effect for awhile and the Federal Trade Commission
has spelled out some regulations and so on. At this stage both t"
FTC and Justice would have jurisdiction, the liaison procedure would
work, and whichever agency took on the particular job—here again
we are assuming that it isn't just an isolated situation where somebody
got mad at some company that otherwise apparently has been doing
a good job.
Mr. SUTCLIFFE. But we are talking about the warranty terms them-

selves. Suppose an isolated consumer gets mad, but these are the
warranty terms that are in effect?
Mr. MCLAREN. But you are saying who is going to decide if they

are deceptive. I am saying the liaison procedure will work and one
agency or the other will take it for an indepth look and make that
determination.
Mr. SurcLiFFE. In the meantime what happens to the consumer

who feels that it is deceptive? What recourse does he have?
Mr. MCLAREN. He would continue to have only his State rights

until such time as the agency acted and then assuming that an order
were issued, then the consumer could proceed under the Federal.
Mr. SUTCLIFFE. He would have no State rights under the terms of

the Uniform Commercial Code unless he brought an action alleging
unconscionability. Is that correct?
Mr. MCLAREN. Whatever State rights he would haw he would

have, and this wouldn't change it.
Mr. SuTCLIFFE. Right. So basically that means under the terms of

the warranty that we have laid out, there would be no State rights?
Mr. MCLAREN. Well it would depend. You see, mostly the States,

under State law, as I understand it, manufacturers tend to disclaim
merchantability and so on, and having done that, they would put
themselves outside the pail insofar as using guarantee and warranty is
concerned.
So I think the reluctance of manufacturers to disclaim fitness for

use is going to generate a rather deep, new look at the subject of
guarantees and warranties by industry as a whole.
Mr. SUTCLIFFE. So if the business was a legitimate business, shall

we say, there would probably be no action against that warranty as
a deceptive warranty?
Mr. MCLAREN. Well, I think if it is analyzed, and there it is on the

tag, and either Justice or FTC regards it as deceptive, there would
be action. There would be action to make them stop using it or get them
in when they issue it and advise them that if it is used that they will
be proceeded against and so on.
Mr. SurbLiFFE. So you are suggesting that the Federal Trade Com-

mission would set down rules and regulations prescribing what were
and were not deceptive practices? For example, the registration
card—it would be determined whether that could or could not be in
warranty, the mailing back to the points of manufacture of a product,
they would have some kind of a distinction as to whether that could
or could not be under the terms of the use of the word "warranty"?
Mr. MCLAREN. Right. Let's be clear that we have provided that

FTC is not going to have the right to lay down what in substance you
must or you may not have in your warranty.
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But they will have the regulation power over what is deceptive, what
terms you must use to accomplish a particular purpose or to dis-
claim it.
Mr. SUTCLIFFE. What if they determined that the return to points of

manufacture of a heavy object was a deceptive practice?
Mr. MCLAREN. That the return—
Mr. SuTcr,ir.k..E. Under the designation
Mr. MCLAREN. If it is clearly laid out, I don't see how that can be

deceptive.
Mr. SUTCLIFFE. That I think is a very important point to under-

stand here. Under the word "warranty," you would allow the man-
ufacturer to clearly set forth the obligations that it undertakes and
the duties it imposes upon the consumer. Once that was clearly stated,
Federal Trade Commission would not have authorization to promul-
gate rules or regulations to say basically: if you say "warranty" at
the top and you require the consumer to mail back to the manufac-
turer a heavy object, then you have in fact been deceptive in your pres-
entation and use of the word "warranty".
Mr. MCLAREN. As long as it is laid out in accordance with the re-

quirements that the Commission lays down. We are strongly urging—
and both Mr. Lynn and I have testified on this in our earlier state-
ments—that we think it is important not to try to lay down Federal
requirements on what does and what does not go into a guarantee or
warranty.
I think it is important for a manufacturer, who wants to put out the

cheapest kind of a product, to be able to say no warranty at all. As long
as the fellow who is getting the benefit of the cheap price, maybe he is
a good mechanic and he thinks he can take care of this himself. And
he thinks he would much rather have the cheap price.
This is something that should not be taken from the American peo-

ple. As long as it is clearly set forth what they are buying when they
pick out a particular product, I think that is the way the free enter-
prise system should work.
Subject to the one thing—that I think that a minimum requirement

is when you sell that you undertake a warranty of fitness for use unless
you clearly tell the purchaser that you have disclaimed that he isn't
getting it.
Mr. SUTCLIFFE. Let me take that point and ask: Suppose the object

that was sold violates the fitness for use? Let's assume that. This is a
Federal remedy under the procedures described by you. What would
be the first and necessary step? Would the Federal Trade Commission
or the Department of Justice have to find out if it did violate the fit-
ness for use warranty?
Mr. McLAREN. Yes. As far as Federal procedures are concerned.
Mr. SurcLiFFE. Then you would have to have a successful action

brought by the Federal Trade Commission or the Department of
Justice for violation of that fitness for use.
Mr. MCLAREN. Yes.
Mr. SUTCLIFFE. And then after that time the consumer could sue

to recover for himself any damages resulting from the breach of that
fitness for use?
Mr. MCLAREN. Yes. That is correct.
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Mr. SUTCLIFFE. What kind of time delay are we talking about here
if we wait for the fitness for use action? We have to wait for Federal
action? Do we have a time delay?
Mr. MCLAREN. And this is a balancing proposition, Mr. Sutcliffe,

that we think is necessary in order, (1) to protect the Federal courts
from becoming small claims courts, and (2) to protect the free enter-
prise system from being victimized.
Mr. LYNN. Let me add to the time element you are talking about. I

can foresee circumstances where the two-step approach—if you will,
with the Federal Government taking action first, to be followed by
the consumer action—could be a lot faster than the consumer trying to
go directly into a court with the crowded dockets that the court has.
Mr. SUTCLIFFE. Why not give them the opportunity to do both—I

mean begin a lawsuit and let the Government proceed. If the courts
are clogged there would be a proscription on future activity and he
would have been fairly well along the line to his own economic
recovery.
Mr. LYNN. We are stipulating a case where there has been a viola-

tion, a breach of contract case. I take it it would be not reasonable to
pursue him in that case, that he would have broken the Federal im-
plied warranty of fitness, without breaking the State implied war-
ranty of fitness? It is hard for me to visualize circumstances where
that wouldn't be so.
If that is so, he does have a right to go directly under the State law.
Mr. SUTCLIFFE. What if the State disclaimer has been made

' 
be-

cause it is permissible under State law to disclaim the warranties?
Mr. LYNN. I am saying as a practical matter it is hard for me to

foresee a warranty that would not disclaim the Federal one, but dis-
claim the State one.
Mr. SUTCLIFFE. He would have to not disclaim the Federal one, in

other words to use the word warranty, but he could disclaim the State
one to insulate himself. •
Mr. MCLAREN. Not the fitness for use he couldn't. He couldn't dis-

claim that one and still use warranty or guaranty.
Mr. SUTCLIFFE. Fine. I think that is an important thing to under-

stand. So you would suggest that he had his remedy in the State court.
Mr. LYNN. That is right. As far as this Federal remedy is con-

cerned, I would think in many cases, particularly where it is flagrant,
that even the threat of that Federal action can result in voluntary
action on the part of a manufacturer of an offer of recall, adjustment,
whatever it may be,in a way that could give relief a lot faster than
,the person could get directly in the courts.
As we come toward better systems of handling small claims, where

a man can go in and get rapid justice, that certainly will be an ad-
vantage too.
Mr. MCLAREN. I think that is the basic thrust of this legislation,

as I view it, that you develop a deterrent from violations. If your
main interest is in the recovery aspect of the thing, I think we better
look at what Sweden did a couple of months ago, which was to set
up a federal law, but set up at the same a system of small claims
courts. I think we should think a long time before we clog our Federal
courts with this kind of claim. In many of the major cities, it takes
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5 or 6 years to get to trial, and there is the old saw "Justice delayed

is justice denied," and I would hate to see that come into the Federal

courts in the same way it has in a great many of the city and State

courts.
Mr. StrrcLaTE. In that connection then let me ask you about section

4(b) of the administration bill, S. 3286, which says:

If there has been a violation through a false or misleading statement
 or fail-

ure to omit an important statement when discussing testimony resul
ts from a

certified Government consumer product testing area.

It says:
The district courts of the United States shall have jurisdiction over 

suits by

the Attorney General to prevent and restrain violations of subsectio
n (a) and

over suits by persons injured by such violations for damages and equitable
 relief

without regard to the amount in controversy.

Have you not opened up the Federal courts in that bill, administra-

tion bill, to suits by private individuals without regard to the amount

in controversy? And, if so, wherein do you draw the distinction be-

tween a consumer products testing act and a consumer products

guaranty act?
Mr. MCLAREN. I am not familar with that.
Mr. LYNN. Mr. Sutcliffe, would you read the language again ex-

actly? I don't have it in front of me. I can think of a distinction quite
quickly between the two.
Mr. SUTCLIFFE. I will give you a copy of it.
Mr. LYNN. I find quite a bit of distinction between the product test-

ing bill, Mr. Sutcliffe, and the kind of thing we are talking about here.
In the first place, the product testing 
Mr. SUTCLIFFE. First of all, would you agree with the analysis that

S. 3286 does allow entry into Federal courts by a private party, with-
out regard to the amount in controversy?
Mr. LYNN. On a quick reading here, I do. If I have a difference in

that regard I will advise the committee later. In the first place we are
talking about a bill which enables a manufacturer to take advantage,
voluntarily, voluntarily, of Government prescribed testing rules.
There is nothing in the Product Testing Act that requires a manu-
facturer to do anything. The only time that remedies arise at all is
if he decides that, yes, he does want to advertise the fact that he is
using a Government approved testing technique. That is quite differ-
ent from the kind of thing we are talking about here.
And where a man is going to represent that what he has done is in

accordance with what the Government has prescribed, I think there is
room to make the remedies a lot more potent, if you will.
Mr. SUTCLIFFE. Is a warranty ever mandatory?
Mr. LYNN. As a practical matter of doing business, in many cases

it is. Whether you call it warranty or not, I am not making that dis-
tinction. But as far as giving post-sale service is concerned, yes, in the
practical marketplace it is.
Mr. SUTCLIFFE. And if the Federal Trade Commission has speci-

fied.rules and regulations, as you would have the agency setting forth
testing methods specifying rules and regulations, and if in both situ-
ations those rules and regulations are breached, if it relates to con-



237

sumer information as to performance or durability information, that
is to be distinguished from consumer information relating to the type
of protection afforded under the promise to correct any deficiencies
in performance?
Mr. LYNN. I am sorry, I have got lost, Mr. Sutcliffe.
Mr. SUTCLIFFE. I think I probably did too. It is difficult under the

provisions of the bill, S. 3286, which say that you would set forth
rules and regulations as to what constitutes fair representation and
under your proposal setting forth under FTC rules what constitutes
fair representation to then say in one instarice you can have access
to the Federal courts and in another instance you must await success-
ful action by a Government agency before you can have access to the
Federal courts.
Mr. LYNN. I say in the one case you are dealing with an area where

there is no compulsion, really, as a practical or legal matter, for the
manufacturer to do anything. If he is going to use the name of the
Government to sell his product, he darn well better not be misleading.
On the other hand, in the warranty area, it is an area we have all

lived with for a long time, as being a practical necessity and the rules
of the game are quite different there..
I would also point out I don't believe there is .a provision for pay-

ment of attorney's fees in S. 3286, and one of the problems that arises
on direct action Is that now we have imbalance in the sense that it may
not be worth the legal fees to a consumer who has not had a perform-
ance of his warranty, because the cost of the product doesn't relate to
what it would cost to get a good lawyer. To provide conversely for
direct rights of action with an attorney's fee to the plaintiff's lawyer
could tip the scales out of balance in the opposite direction, because
from the manufacturer's standpoint if suits are brought consistently
against, him with assurance by the plaintiff's lawyer that fees will be
paid if there is victory, the manufacturer will have the same kind of
a problem. His problem will be: if I defend the case and win, it will
cost me a lot more in my own legal fees than to give the fellow a new
refrigerator, even if he is wrong, even if he has abused it. "I can't
afford it," he will say, "to try that case." The reason is that our
present judicial system is such that whether you are the plaintiff or
defendant:, the costs are such they just don't fit an appliance problem.
That is why I stress in my prepared remarks we must focus very,
very hard first on voluntary methods for manufacturers to assure the
customer a quick form of equitable relief and second, for those who
Won't provide this sort of thing, to have the kinds of small claims
courts, if you will, or similar devices, where a person can go in with-
out a lawyer and get a fair hearing.
But I don't think the problem is one that you solve by simply saying

let's give the plaintiff some attorney's fees. This is a matter where the
attorney's fees are too high for either party.
Mr. SUTCLIFFE. Of course under the provisions of S. 3286, it would

be unnecessary to provide attorney's fees, because you provide for a
substantive right of class action, by waiving jurisdictional amount, so
it would be economical for an attorney to bring a class action suit.
Under S. 3074 there is no substantive right of class action.
Mr. LYNN. There is no substantive right of class action?

40-743-70------16
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Mr. SUTCLIFFE. That is correct. That was made clear in hearings

of January 20, 21, and 22. There is reference to existing class act
ion

rights under procedures already set forth in Federal law under rule

23.
Mr. LYNN. I am not certain I understand how that relates to this

particular issue.
Mr. SUTCLIFFE. It relates in this way: By not having a consumer

class action right, the individual would have to bring, unless there was

under normal rules presently in existence the ability to form a class,

his own suit. Therefore reasonable attorney's fees are afforded him if

he is successful. In other words, to allow for distinction between the
manufacturer's ability to pass on costs to the consumer and the con-
sumer's inability to pass on costs to anyone, attorney's fees are awarded
the successful litigant.
Second, under the administration bill there is a right to bring a

substantive class action suit for violation, without regard to any
other—without regard to the amount in controversy provision. There-
fore it would be economical for an attorney to amass a class and bring
the suit.
So there are some distinctions evident in the way the approach is set

forth in S. 3286 and S. 3074.
Mr. LYNN. I see; of course to the extent that the number of people

aggrieved is large, it is the kind of an action that does merit bringing, 
ias far as the cost s concerned, on both sides. I think we agree on that.

Senator Moss. Thank you very much, gentlemen. We are a little
handicapped; we need the bill. So we will look forward to seeing that
by Friday and the report from the Department of Commerce.
We may need a few more questions answered then. We do appreciate

your coming today and giving us your statements and responding to
the questions that we have had. Thank you very much.
The next witness is Mr. George Gordin, National Consumer Law

Center, Boston College of Law.
We appreciate your coming here to testify before us and we look

forward to hearing your statement.
(Further information follows:)

GENERAL COUNSEL OF THE DEPARTMENT OF COMMERCE,
Washington, D.C.

Hon. FRANK MOSS,
U.S. Senate,
Washington, D.C.
DEAR MR. Moss: During my testimony on S. 3074, "The Consumer Products

Guaranty Act," before the Subcommittee on Consumers of the Senate Commerce
Committee, Mr. Sutcliffe asked me to provide for the record an example of a
warranty practice that would be deceptive and subject to a preliminary injunc-
tion under the Administration's "Consumer Protection Act" ( S. 3201). This
letter is in response to that request.
There are undoubtedly existing situations where a manufacturer markets a

new product or new model with a warranty that covers the replacement of parts,
but where he knows that the parts covered by the warranty are not yet available
in sufficient quantity to meet anticipated need for warranty repairs within a
reasonable time. In my opinion, this practice would violate the Consumer Pro-
tection Act. In relevant part, the Act proscribes: "representing that the con-
sumer will obtain any . . . remedies, knowing that the consumer will not"
(Section 201 (a) (5) ). Assuming that traditional principles of equity justified
relief, such a warranty practice could be enjoined.

Sincerely yours,
JAMES T. LYNN.
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STATEMENT OF GEORGE GORDIN, JR., SENIOR ATTORNEY,
NATIONAL CONSUMER LAW CENTER AT BOSTON COLLEGE LAW

SCHOOL

Mr. GORDIN. Thank you, Mr. Chairman. I would like in the course
of my testimony to comment briefly on some of the remarks that have
been made by the Government witnesses who have just appeared and
also to comment briefly on the proposals that they have made.
Senator Moss. Fine.
Mr. GORDIN. But this will not be in my prepared statement.
Senator Moss. I understand.
Mr. GORDIN. Mr. Chairman, there are billions of dollars, probably

hundreds of billions of dollars spent annually by the American public
on consumer merchandising and on the servicing of consumer mer-
chandise.

All kinds and types of products are purchased by our citizens,
particularly machines and appliances, to make life simpler and hap-
pier. But too frequently the end product instead is complication, frus-
tration, and despair.

Surely anyone who purchases a product has a right to expect that
it will do what it is supposed to do and be what it is supposed to be—
that it will, in the words of the uniform commercial code, be "fit for
the ordinary purposes for which such goods are used." In an age that
has produced moon walks and space satellites, it is not unreasonablP
for a purchaser to expect reliability from the products he buys. In-
deed, in this day of specialization, the consumer is utterly dependent
on the efficient functioning of the goods he buys. When, as, too fre-
quently happens, the goods fail to conform to the expectations in-
stilled by the manufacturers, the consumer is put, at a minimum, to
an annoying inconvenience. More usually, he is put to some expense
or economic loss as well, not to mention the occasional physical injw -
that occurs.
There was a time in that not too distant past when it appeared that

the maker of a product took some pains to assure quality control. Most
of the expense and risk of defective merchandise really rested on the
manufacturer by virtue of his assuming the function of quality con-
trol through inspection and other means. But today that role has
been passed off to the purchaser.
The effect of this on the consumer is devastating. Because the manu-

facturer is apparently placing less emphasis on quality control, the
consumer now becomes the inspector of the goods. He uses them until
a defect shows up. During this period the manufacturer has his money
and is certainly not paying for this inspection service. And when a
defect or malfunctioning is discovered, it is now the consumer, not
the manufacturer, who must carry the major share of the inconven-
ience and economic loss involved. The philosophy of caveat emptor has
not yet gasped its last breath.
I think, Mr. Chairman, there is a broad misconception about war-

ranties and I think this is perpetuated by business spokesmen and
others. It is that somehow .the consumer bargains for the kind of
warranty he gets, and they cite' this as a principal reason for opposing
the imposition of minimum standards for warranties.
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I think we heard that this morning from Mr. Lynn, who in effect
reiterated what he stated at the January 20 hearing, when he said
be was opposed to dictating the kinds of warranty protection that must
be sold, because, he said, it is a basic commercial right of both the
buyer and seller to freely and knowingly allocate the economic risk
relating to the quality of the goods.
I would ask you, Mr. Chairman, or anyone in this room when the

last time was when they had an opportunity to bargain, freely and
knowingly, or in any other way, .for the kind of warranty that they
received.
I think it is pure myth to suggest that consumers bargain for their

warranties. There is no competition in warranty today. I don't really
believe there ever has been. The only competition in warranty that
most of us are familiar with was the so-called competition of the auto-
mobile manufacturers in warranties and we know from the reports of
the Federal Trade Commission what in effect the consumer got for the
so-called bargaining that was offered to them and the bargains that
they supposedly received. These are contracts of adhesions, they are
presented on a purely take-it-or-leave-it basis. You can't shop around
for better bargains in warranties. The only real difference is in lan-
guage, it is not in the substance of a warranty.
It seems to me that if people who say that there ought to be

competition in warranty really mean what they say, then they ought
to have no objection whatever if the statute that you are proposing
here would say something to the effect that you cannot have any boiler
plate language in warranties you can not have any prewritten war-
ranty language in a warranty offer, because then clearly it is not
bargained for.
They ought to be prepared to accept a statute that would require

them to prove that warranties were bargained for. This at least would
go along with the motion they offer of competition—it seems to me.
Mr. Lynn also said that it would be a barrier to small businessmen

to require some sort of minimum content or substance to warranties.
I cannot understand why it would be a barrier to any businessman to
require him to say that his product is what it is supposed to be and if
it doesn't turn out to be what it is supposed to be, to require him to do
something about it, which is what I conceive S. 3074 will do.
After all, we have now a dependency of the consumer on the con-

formity and accuracy of the products and simultaneously with that
we have what I think is clear, an outpouring of defective and mal-
functioning products.

Consequently warranties are now very important. But here war-
ranties just seem to disappear. You have promises made by the sellers,
and at the same time these promises evaporate, they turn out to be
in effect little more than just promises. You have what I call in my
prepared statement, Mr. Chairman, the nonperformance of the
n onwarranties.
I think this is something the consumer today is very concerned

about. One of the things, it seems to me, that the Government proposal
fails to take into account is that there are legitimate expectations the
consumer has regarding not just the product itself, but all of the sur-
rounding elements of the product, that is, what it will be and what
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the manufacturer himself will stand behind in order to ascertain that
the consumer gets what he believes he is getting.
I think in this respect the Government bill, at least as the proposal

was started in Mr. McLaren's testimony, is completely deficient, be-
cause it fails to recognize that the consumer has definite expectations
here that are instilled by the manufacturer. He certainly has the ex-
pectation and the manufacturer has inculcated this expectation that
any factory new item will be what it is represented to be, he expects
certainly it will work properly for a reasonable length of time, he 

icertainly expects if something s wrong, it will be either replaced
promptly or he will get his money back or it will be repaired in a
professional manner without cost or undue inconvenience to him.
Now certainly he is induced by the state of our marketplace today

to believe these things. I think it is clear that we are deceiving the
consumer if we say that a manufacturer can by disclaiming war-
ranties put on the market a product which is not what it says it is,
and at the same time not stand behind that product to the extent of
doing something about the fact that it is not what he says it is.
I have given to the staff of the committee a number of warranties, in

addition to the warranty that I quote in my prepared statement, and
if the committee wishes, they can be put in the record.
I would like to comment about the warranty that is in the prepared

statement: I would not repeat it at this time, but it is a very typical
warranty. It seems to give so many things to the consumer.
It says it is guaranteed for 1 year against defects, but then goes on

to say that the manufacturer is the sole judge of whether the product
is defective. This happens to be on a stove. The purchaser may have
to send a part or parts back to the factory. If he doesn't know what
part is malfunctioning, he will have to send the whole product back,
so he might have to send the whole stove to the factory rather than
have the manufacturer pick it up. Furthermore, the purchaser is given
no choice as to whether the part is to be repaired or whether it is
to be replaced. That decision in itself is important, because repair or
replacement may have a great deal to do with affecting the length
of time he will be without the use of the product. All of this time,
of course, the manufacturer has his money.
It also is going to, if it is going to be repaired, it might mean there

will be some additional inconvenience to him because of the further
malfunctioning.
In addition, he has to pay labor costs, he has to pay service costs, he

has to pay transportation costs; the manufacturer has almost no eco-
nomic burden left of what used to be his sole function of inspection
and quality control here.
For these reasons, we support, as a definite step in the right direction,

the Magnuson-Moss bill, S. 3074. It is our hope, though, that the
bill can be broadened and strengthened sufficiently to give all of the
protection reasonably required to assure that the industrial system
than we have and that our manufacturers and sellers are going to
be of the best possible service to the whole consuming public.
In the Congressional Record of October 27, 1969, Senator Magnu-

son stated the philosophy behind this bill to be that—
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When a manufacturer or retailer purports to guaranty the performance of a
consumer product, he should, in fact, provide a meaningful assurance of per-
formance. The manufacturer or retailer should not hide behind mountains of
fine print which negate the very essence of "guaranty."

The thrust of this philosophy seems to apply to all consumer goods,
rather than being limited to those which have electrical, mechanical or
thermal components. Moreover, the abuses that this bill aims at apply
equally to the abuses found in the sale of furniture, clothing, kitchen,
and other household goods.

This philosophy applies not just to guarantees of how a product
with electrical, thermal, or mechanical components will perform, but
to guarantees of quality, quantity, durability, safety, and so forth.
In fact, to all affirmations or promises pertaining to goods.
In this respect if I understood the Government proposal correctly,

the administration proposal, it is that they would indeed extend the
bill, coverage of the bill, to all types of guarantees, not merely those
relating to performance and would indeed extend the bill, as I under-
stand it, to all types of goods except they would provide a monetary
limitation.
In that respect I believe that the Government proposal is a valuable

one. I believe that the coverage of the bill could and should be broad-
ened. However, I can conceive of no sound reason for a $25 minimum.
The consumer certainly who buys goods under $25 is just as frustrated
if they don't work as the consumer who buys goods that are more than
$25. I see no reason why he should not have the same legal remedy as
anyone else.
If in fact our courts are not set up to handle this, then it seems to

me we have to set up some system of handling it. But we don't simply
say we can't do it and therefore you can't have the right.
Senator Moss. Do you think there might be a rash of sale prices of

$24.99? 
iMr. GORDIN. This could well be. But I think what is more likely s

you will have a rash of goods sold that do not use the words "warranty"
or "guaranty," because if I understood the gentleman correctly, the
only thing you need to do to get out from under the administration-pro-
posed bill would be to not use the words "warranty" or "guaranty." No
real basic minimum standards are required. To say you are setting up a
standard of fitness for ordinary use is merely to say you are taking
part of what is already a State right implied in the warranty of mer-
chantability in the Uniform Commercial Code that all of our Ameri-
can jurisdictions except Louisiana already have in their statutes.
I don't see that the Government bill is giving the consumer anything

he doesn't already have, because he can simply disclaim in a different
way under the Government bill. He disclaims by not using the words
warranty" or "guaranty," as I understand the proposal.
I would also like to comment on the administration proposal this

morning. It would seem to simply be imposing new duties, new bur-
dens on the Justice Department and on the Federal Trade Commis-
sion. I don't know where they are going to find the time to do all
of these things. There has been constant criticism of both Depart-
ments over the years, and I think probably a good deal of it is justi-
fied, that they are unable, for various reasons, to fulfill the functions
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and duties they already have. In this bill, the suggested administra-
tion bill, as well as in the Consumer Protection Act that the adminis-
tration has proposed, they are adding all sorts of burdens. I think
it would be far more effective to let the consumer have his remedy,
as is proposed in 3074. Let him enforce his own rights. And if the
manufacturer has to pay it will be only because he hasn't met some
sort of reasonable and normal expectation that the consumer is en-
titled to. He is not going to have to pay lawyers' fees as Mr. Lynn
suggested simply because a consumer is irritated. He would have
to pay them because he lost a legitimate suit wherein a jury or a
judge had said that you did not do what you were supposed to do.
In which case it seems to me he ought to have to pay the lawyers'
fees as well as any other costs that might be incurred.
We would suggest, as a matter of fact, Mr. Chairman, that the

bill ought to be amended in addition to the two suggestions I have
already made to provide that there be no exclusion, no limitation,
and no modification of implied warranties or of remedies for breach
of warranties. That would include damages.
We would also suggest that there should be minimum standards,

in addition to the implied warranties, which would meet the legimate
expectations of the consumer.
Now you can think of many ways to do this. Certainly there would

be minimum standards for performance, minimum standards for
duration. Probably you would have to have either the Federal Trade
Commission or some agency work out minimum standards for other
types of guaranties.

Thirdly, we would agree that the bill ought to be broadened to
apply to all sellers irrespective of whether any express guaranty is
given.
The only other major changes that we might suggest at this time

to the Committee would be that the suggestion that the two words
"guaranty" and "warranty" somehow be divided and have different
meanings, that this proposal be changed insofar as we believe it is
too sophisticated a proposal for the average person in the market-
place. I think really lawyers may understand the difference, if there
is one, between warranty and guaranty, assuming that this provision
wouli go into effect, but I really doubt that the average person in
the market would be able to make this distinction on any consistent
basis. Certainly I think we would have trouble with a large number
of people who are either uneducated or speak the English language
with difficulty.
I have boiled down my prepared statement in order to not take up

too much time, Mr. Chairman. But I would be glad to answer any
questions you may have.
Senator Moss. Thank you, Mr. Gordin. Your statement in full will

appear in the record and we will have an opportunity to look at it.
And the warranties which you have supplied, at least selected ones of
them, will appear in the record in order to illustrate the point you are
making about the conditions that are placed in a document that looks
very official and seems to grant to an unsophisticated buyer—and I
guess most of us are—a lot of protection and rights that are nullified
by language in the warranty itself.
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We appreciate your recommendations as to changes that might be
made in S. 3074, in broadening its coverage and eliminating exclusions.
On this point you brought up near the end about "warranty" and

"guaranty," using these two words in different contexts, did I under-
stand you to say that we ought to settle on one or the other and utilize
that rather than the way we have it done here, a performance guaranty
and warranty in another section?
Mr. GORDIN. I would think, Mr. Chairman, that assuming the bill

were to remain unchanged, to use the word, to prohibit the use of the
words "guaranty" and warranty," prohibit use of both words, except
in connection with the performance guaranty or warranty. In other
words, I think what the bill suggests now is that "guaranty" would be
used only in connection with performance, and therefore a manufac-
turer could use "warranty" in any other way that he wished, but the
performance would bring on certain duties and obligations brought
on by this bill.
I really doubt that the consumer could make that distinction. There-

fore, I would suggest that both words ought to be incorporated in the
minimum guaranty, minimum standard that is provided by the bill.
Let the sellers, as they will, develop other terms to denote whatever
it is they are offering other than the performance guaranty or war-
ranty. This would be my suggestions.
May I, Mr. Chairman, make one comment also about the Govern-

ment bill as opposed to—that is, the administration bill; I keep saying
"Government," and after all your bill is a Government bill also—the
administration bill as opposed to S. 3074.
That is, at the very least the S. 3074 imposes some minimum duties.

It assures that at least part of the expectations that any buyer has in
regard to a product are going to be met. That is the part in section
3 where he has to repair or replace, and he is forbidden to impose
either an undue burden or an economic cost for performing that func-
tion. As I understand the administration proposal, it simply offers
nothing of this nature, but says that there is a guaranty that the
product will be fit for ordinary use.
As I say, a guaranty that basically he already has in law. But no

standard duty to do anything about this. I suspect, perhaps he can get
damages, after a lengthy lawsuit. It seems to me that 3074 may well
eliminate law suits for damages by spelling out these duties that are
imposed on the seller.
Senator Moss. Thank you very much

' 
Mr. Gordin. Your comments

are very helpful and your appearances before the Committee on pre-
vious occasions have been most appreciated. We are glad to have your
comments and we are glad you were here in the room to hear the dis-
cussion by the administration witnesses. As you learned from that, we
haven't yet received the text of the bill they are talking about nor
the report from Commerce. So we are a little limited on being fully
specific on what their proposals are. But you have given us some com-
ments as to what you think could be done to improve S. 3074, which
is before us, and you commented on what they testified about.
If we run into some knotty drafting problems when we get their

bill and try to have a wedding perhaps with S. 3074, we may call
on you to give us some counsel and advice.
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We appreciate your expertise in this field.
Mr. GORDIN. We are very happy to make ourselves available to helpyou at any time with any problems you may have.
Senator Moss. Thank you, sir. We appreciate that.
(The statement follows:)

STATEMENT OF GEORGE GORDIN, JR., SENIOR ATTORNEY OF THE NATIONALCONSUMER LAW CENTER AT BOSTON COLLEGE LAW SCHOOL

THE CONSUMER AS INSPECTOR

Hundreds of billions of dollars are spent annually by the American publicon consumer merchandise and the servicing of those self-same goods. All kindsand types of products are purchased by our citizens, particularly machines andappliances, to make life simpler and happier. But too frequently the end productinstead is complication, frustration and despair!
Surely anyone who purchases a product has a right to expect that it will dowhat it is supposed to do and be what it is supposed to be—that it will, in thewords of the Uniform Commercial Code, be "fit for the ordinary purposes forwhich such goods are used". In an age that has produced moon walks and spacesatellites, it is not unreasonable for a purchaser to expect reliability from theproducts he buys. Indeed, in this day of specialization, the consumer is utterlydependent on the efficient functioning of the goods he buys. When, as too fre-quently happens, the goods fail to conform to the expectations instilled by themanufacturers, the consumer is put, at a minimum, to an annoying inconvenience.More usually, he is put to some expense or economic loss as well, not to mentionthe occasional physical injury that occurs.
There was a time in the not too distant past when it appeared that the makerof a product took some pains to assure quality control. Most of the expense andrisk of defective merchandise really rested on the manufacturer by virture of hisassuming the function of quality control through inspection and other means. Buttoday that role has been passed off to the purchaser.
The effect of this on the consumer is devasting. Because the manufacturer isapparently placing less emphasis on quality control, the consumer now becomesthe inspector of the goods. He uses them until a defect shows up. During thisperiod the manufacturer has his money and is certainly not paying for thisinspection service. And when a defect or malfunctioning is discovered, it is nowthe consumer, not the manufacturer, who must carry the major share of the in-convenience and economic loss involved. The philosophy of caveat emptor hasnot yet gasped its last breath.

BARGAIN OR BOILER-PLATE

There is a broad misconception concerning warranties that is perpetuatedby business spokesmen. This is that somehow the consumer bargains for thekind of warranty he receives. Consequently they cite this as a prime reasonfor opposing the imposition of minimum standards for warranties. Typical is
the testimony - before this Committee on January 20, 1970 of the General
Counael of the Department of Commerce. He stated that the Department was
opposed to legislation that would dictate the kind of warranty protection that
must be sold, adding that it is—quote--"a basic commercial right—of both
buyer and seller—to freely and knowingly allocate the economic risks relating
to the quality of the goods"—unquote!
I would ask the members of this Committee when was the last time they

had an opportunity to bargain "freely and knowingly" or in any other fashion
for the kind of warranty they received. It is pure myth to suggest that con-
sumers bargain for their warranties. These are contracts of adhesion, presented
on a purely take it or leave it basis. Nor is it possible to shop around for better
bargains in warranties because the principal differences distinguishing war-
ranties is the language, not the substance.
If sellers truly meant what they say about warranty bargaining, then they

should not object if this proposed statute prohibits all "boiler plate" warranties,
the prepackaged warranty we are all familiar with. Such legislation should
require sellers to prove that any limitation of a warranty or remedy granted

40-743-70 17
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by law was in fact bargained for between the parties, and not simply the result
of the buyer having no effective choice. Until sellers are willing to encourage
a free marketplace, they should not be permitted to drag this red herring across
the path of constructive legislation such as that under consideration.

NON-WARRANTIES

It is in a large part because of the dependency of the consumer on the con-
formity and accuracy of the product simultaneously with what appears to be
an outpouring of defective and malfunctioning products, that the issuance and
performance of warranties becomes so important. And it is precisely at this
point that warranties put on a disappearing act. There is an apparent promise
of the maker which develops an expectation in the consumer as to what is
warranted—only to discover that a Houdini wrote the warranty.
Manufacturers have succeeded in so circumscribing the warranties that they

apparently give, that the expectations of the consumer are invariably frustrated.
And the conditions imposed on the operation of such warranty as actually re-
mains again causes the warranty to fail of its essential purpose of fulfilling the
expectation inculcated in the purchaser at the time of sale. It is the non-per-
formance of the non-warranties, and it is adding up to a national scandal.
What are some of the principal legitimate expectations the consumer has.

First, certainly, that a factory-new item will be what it is represented to be
and that it will work properly for at least a reasonable length of time. And
then, if something is wrong, that it will be promptly replaced or repaired in
a professional manner without cost or undue inconvenience to the buyer.
Express warranties and guaranties induce the consumer to think, he is re-

ceiving something over and above the product itself—a level of quality, safety,
duration, performance, etc. in excess of the average standard and, of course,
in excess therefore of that seemingly granted by law. Certainly they also induce
the consumer to believe that the guarantor will stand behind the product and
honor the implications of the warranty.
These are normal and reasonable expectations of buyers, and they are de-

liberately inculcated by sellers. Therefore, we agree with Chairman Weinberger
of the FTC when he stated at the hearing of this Committee on January 20,
1970, that the federal minimums for a guarantee should include the existing
warranties a purchaser has at law including merchantability and fitness. It is
clearly anomalous to permit sellers to issue guarantees that reduce or diminish
the protection that a buyer receives without such guarantee. It may be of interest
that the Commerce and Labor Committee of the Massachusetts Legislature has
recently reported to the Floor a bill which would prohibit disclaimers of implied
warranties.
Thus the buyer turns for protection to his warranties, only to discover that

they protect the manufacturers instead. All too often the express warranties

made by the seller protect him from the warranty implied in law that a brand

new product will meet the legitimate expectations of the buyer.
Representative of the most typical problem is this from the warranty of a

reputable stove manufacturer:
"This new * * * Range is warranted for a period of one year from date of

original installation against defects in workmanship and material * * * Our

obligation under this warranty will be to repair or replace at our option F.O.B.

our factory without charge by us any part or parts that prove defective within

the terms of warrantys—said defect being confirmed by our inspection within

one year from date of original installation. This warranty does not include airy

labor or transportation charges involved in the return and replacement of the

parts. The new parts will be guaranteed for the remainder of the warranty

period * * * This warranty herein is in lieu of all other warranties or guar-

antees express or implied and of all other obligations or liabilities on the com-

pany's part."
The warranty starts with the sweeping statement that the product 

is

guaranteed for one year against defects. But, the manuafcturer is the sole

judge of whether the product is defective. And the purchaser may have to

send the part or parts to the factory (if he doesn't know what part: is mal-

functioning, he may have to send the product itself). The purchaser is given

no choice or say as to whether the part should be repaired or replaced; although
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this decision may affect the length of time he is without use of the product or
the additional inconvenience of future malfunctioning.
As if this weren't enough, the purchaser has to pay the labor costs incidental

to the repair or replacement of these parts. He has to pay the service , costs
incidental to the repair or replacement of these parts. He has to pay the
transportation costs incidental to the repair or replacement of these parts.
The manufacturer is thus relieved of almost the entire economic burden of
inspection and quality control. And then to add insult to injury, this typical
so-called warranty says that the manufacturer didn't mean and isn't responsible'
for any other promises or affirmations of fact he may have made elsewhere and
that the protections implied by law can be satisfied by these sham promises. It
would not be unfair to characterize such a warranty as a fraud on the consumer.

WARRANTING THE WARRANTY

Because warranties of this nature are the rule rather than the exception, there.
is a clear need to provide a warranty for warranties, guaranteeing to the
consumer that the seller's guarantee is what its name implies. We must not:
lose sight of what too many sellers have forgotten—that the purpose of warranty
is protection of the buyer, not protection of the seller.
We support as a step in the right direction the Magnuson-Moss Bill, S. 3074, aBill to Provide Minimum Standards For Guaranties Covering Consumer ProductsWhich Have Electrical, Mechanical, or Thermal Components, and For OtherPurposes. It is our hope, however, that the Bill can be broadened and strengthenedsufficiently to give all the protection reasonably required to assure that theindustrial system will be of optimum service to the whole consuming public.In the Congressional Record of October 27, 1969, at S13228, Senator Magnusonstated the philosophy behind S. 3074 to be:
"When a manufacturer or retailer purports to guaranty the performance of•a consumer product, he should, in fact, provide a meaningful assurance ofperformance. The manufacturer or retailer should not hide behind mountainsof fine print which negate the very essence of a ̀ guaranty'."
The thrust of this philosophy seems to apply to all consumer goods rather thanbeing limited to those which have electrical, mechanical or thermal components.Moreover, the abuses that this Bill aims at apply equally to the abuses found'in the sale of furniture, clothing, kitchen and other household goods, etc.This philosophy applies not just to guarantees of how a product with elec-trical, thermal or mechanical components will perform but to guarantees ofquality, quantity, durability, safety and so forth. In fact, to all affirmations orpromises pertaining to goods. We suggest, therefore, that this Bill should inlogic be broadened to include all guarantees of any consumer product. If thiswere done it would go far toward removing one of the principal concerns andmajor causes of frustration to the average American.
It would leave a gaping hole in the coverage to which consumers are entitledif this Bill failed to cover those who service as well as those who sell consumergoods. At the very minimum it should cover services offered or performed by theguarantor or his representatives. Guarantors should be required to assumeresponsibility for training service personnel and for dealer servicing.As the Bill now stands, a seller who gives no express guaranty as to perform-ance may disdain all warranties, including merchantability. This assumes, ineffect, that a consumer is not entitled to have goods fit for their ordinary purposesand working properly for a reasonable length of time. It assumes that theconsumer is not entitled to repair or replacement without cost or burden. Theseare unjustified assumptions in today's marketplace and should not be reflectedin a federal statute.
Moreover, the Bill discriminates in this respect against the honorable merchantwho stands behind his product. He must meet the minimum duties imposed bythis Bill. It is not only logical, it is also fair that all merchants should meet thenormal and reasonable expectations of the consuming public.We suggest, therefore, that the Bill be amended to provide:First, that there be ,no exclusion, limitation or modification of impliedwarranties or of the remedies of breach of those warranties, including damages;Second, that there be minimum standards, in 'addition to the impliedwarranties, to meet the legitimate expectations of the consumer, such as minimumperiods for performance and for duration; and
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Third, that the duties contained in tne Bill apply to all sellers.

There is one other change of major import that we recommend at this ti
me.

The Bill attempts to set up a dichotomy between the words gua
ranty and

warranty, so that one will stand for the basic minimum duties provided by the

Bill and the other will cover a nebulous area formed by sellers. These two words,

however, are inextricably bound up with each other in the public mind. It is

expecting too much of the unsophisticated buyer, and most buyers are un-

sophisticated, to expect him to sort out and recognize this kind of lawyer's

distinction. It can only lead to further efforts to bamboozle the public. Let both

words be prohibited for use except in accordance with the provisions of the

Bill, and sellers will coin other words for what they are offering. Clearly the

poor, the uneducated, the poorly educated, the blue collar worker, even the white

collar and professional workers have difficulty enough understanding the market-

place. Let us not confuse them further. And if the Committee accepts our sug-

gested changes in the Bill, such a distinction would serve no useful purpose

anyway.
We have previously in a memorandum to the Committee staff suggested

specific changes in language to better forward the purposes the Bill seeks to

serve. We would be pleased at any time to meet with any members of the

Committee or of the Staff if we can be of any service in drafting appropriate

language or for any other purpose.

Senator Moss. Our next and final witness is David A. Swankin, the
Washington representative, Consumers Union.

STATEMENT OF DAVID A. SWANKIN, WASHINGTON REPRESENTA-
TIVE, CONSUMERS UNION

Senator Moss. We are pleased to have you with us again, Mr.
Swankin, and look forward to your testimony.
Mr. SWANKIN. Thank you, Senator Moss. I have given you the entire

statement for the record, and I won't take the time to read it all, be-
cause it is rather long. I would rather highlight it and summarize
some of the more important parts.

Senator Moss. Thank you. We would prefer you to do it that way.
The full statement will be in the record and before the committee for
use. If you highlight it we will appreciate that.
Mr. SWANKIN. In our prepared testimony we have laid out some of

the general problems that the committee has heard about in the Janu-
ary hearings and again today and I won't repeat them. We do try to
make the point that was made by the last witness and by the Federal
Trade Commission in the report on automobile warranties, that we
have to look at the guaranties and realize that in automobiles and in
other products as well, they aren't the product of a bargain between
two parties. A warranty or guaranty is there, take it or leave it. That
is a very significant factor, as you consider what kind of legislation is
needed to bring some order to the chaos that exists today.
We talk about unfair arid meaningless warranties, tough luck for the

consumer. We have cited in the testimony an ex'airiple of a warranty
issued by the Baldwin piano people. It covered defects in materials and
workmanship for a 10-year period. If the buyer had reason to give
effect to the warranty he was invited to ship the piano back to the fac-
tory, at his own expense.
We wrote the Baldwin people and asked them how they could pos-

sibly justify so ridiculous a condition. They wrote us back a letter
which is attached to my testimony, but which I would like to read.
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This warranty, like similar warranties quite generally used throughout the
piano industry, is indeed worded to discourage impulsive "return to factory" of
so large and expensive an instrument as a piano. The intent and the practice
behind the literal wording, however, is most lenient and flexible. Our dealers, as
a matter of enlightened self-interest, take care of most service problems requiring
labor or parts, in conjunction with our technical service department. More stub-
born problems are dealt with—still at local level—by dispatching a factory tech-
nician to assist in or to perform the required adjustments. In extreme cases—
cracked pinblock or similar major failure or defect—the piano is then transported
to the appropriate factory, and often at no cost whatsoever to the customer.
An 107-year-old company like Baldwin, which consigns merchandise to dealers

until sold, and which also directly finances installment purchases, is perhaps
especially responsive to customer attitudes and concerns; that is certainly our
policy. Nonetheless, we elect to use the tight and strict wording of our warranty
as a precautionary measure, and have found the liberal interpretation of it
described above to work very well.

I would like to make a couple of points about that warranty. I
listened this morning as the administration laid out their proposal.
It seems to me that that particular warranty would be perfectly valid
under the proposal laid out by the administration, as I understood it.
It certainly did not attempt to disclaim fitness for use. It certainly
was clear. The warranty is very clear, bold print, nobody could mis-
understand it. There would be nothing that a rule or regulation of the
Federal Trade Commission could apply to in that particular warranty,
unless perhaps it were to say that that particular section should be
in more boldface type.
The point is that if that is what this committee produces, as has

been recommended by the administration, what would it do for the
purchaser of the Baldwin piano?
The second point is that in the letter, the company claims that, well,

they just put that language in there to protect themselves, but that
really in most cases the consumer is treated differently. Don't bother
with the legal language. That is nice for the man who calls up his
local dealer and is treated the way the company says he is treated.
It is absolutely unfair to the person who doesn't happen to be treated
that way; either the company means to treat the customer fairly and
honor the 10-year warranty or it doesn't. Either the warranty is mean-
ingful' or it is not.
I think it is pretty clear that to expect customers to ship a piano

back at their own expense is worse than having no warranty at all.
It is when the product stops working or otherwise gives him trou-

ble that consumers' real problems begin and the gap between the
guaranty as a tool of sales promotion and the guaranty as a legal doc-
ument is evident. The problems run the full gamut—"The guarantee
doesn't cover this particular part," "We don't handle this manufac-
turer's repair work," "We don't have the part," "You'll have to pay for
the labor,""The company that made the guarantee is out of business,"
and so forth. It goes on and on.
We put another appendix in our testimony setting forth a case

history of a warranty on a color TV set. I call that to your attention
too. We have laid out step by step what a particular woman did over
a 16-month period when the set was back in the manufacturer's shop,
in the dealer's shop, some six, seven, or eight times. She summed up
her feeling of frustration with this sentence in the last of the many
letters she wrote to Consumers Union:
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"I pay my taxes and I believe in our system of Government, but our system
isn't going to last another 100 years if we permit this practice to continue. I am
a firm believer in the pen is mightier than the sword'—but someone has to
listen and do something about this practice. Must I continue to pay, pay, and
pay to rectify defects in a product without any penalty to the seller whatsoever?"

Based on our experience at Consumers Union, that woman is voicing
a point of view shared by many.
In our 1968 annual questionnaire, we asked information of our read-

ers on their repair experience with color television sets. We heard
from about 90,000 color set owners, of whom 74 percent reported their
sets had required repairs. Most of the sets had been purchased in 1966
or later. By comparison, surveys of other appliances indicated that
only 50 percent of washing machines and 50 percent of black and
white television sets needed repair. Cost of repairs to color TV were
also likely to run higher than for any other household appliance.
I would like to point out here that the administration witnesses

this morning seemed to be talking about the need for more informa-
tion and more data before we do very much more than tell the Federal
Trade Commission to set some rules to be sure the guaranties and
warranties aren't deceptive.
I think certainly Consumers Union's experience certainly in the

case of color TV sets with 90,000 responses, is enough evidence for us
to go on.
How well satisfied were our surveyed readers with their color TV

repairs?
Of sets in service less than 1 year, owners of one set in 10 were

unhappy over service. Of all sets in service, owners of one set in
eight-12.5 percent—were dissatisfied with service. But the level of
satisfaction varied with the brand. Least satisfactory was Westing-
house, whose service displeased 25 percent of those reporting. Overall,
Zenith owners made out best of all in the service department.
In another document submitted to this committee, Consumers Union

is supplying testimony delivered to the Federal Trade Commission
last year on the subject of automobile warranties. Included in that
testimony are the survey results from Consumers Union's annual
questionnaires asking our readers for their experience in buying and
servicing new cars. Each year we ask these two questions:

Was your car in satisfactory condition when delivered?
If not in satisfactory condition, were you successful in having repair work

-done under the factory warranty in a satisfactory manner?

For the past. few years, since we started using those questions in
1964, the returns have shown that about one-third of those responding
were dissatisfied with the condition of their car as delivered and that,
•of the dissatisfied group, 20 to 25 percent were unable to have the de-
fects corrected satisfactorily under warranty.
At this time we should like to submit to the committee the results

of our 1969 annual questionnaire. This will be more fully reported on
the April issue of Consumer Reports. The data shown are for the
most recent car purchased, designated as car 1 in the questionnaire
(for the instruction of those owning two or more cars) : "Was your
car in satisfactory condition when delivered?"

Thirty-five percent said no. I might add here in the April Consumer
Reports we have broken this down into the four American makes and
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Volkswagen. And it is interesting to note that of that average figureof 35 percent who said no, their car was not in satisfactory conditionwhen delivered, the figures were 33 percent for American Motors, 33percent for General Motors 34 percent for Ford, 37 percent forChrysler, and 14 percent for Volkswagen. The experience of our readerswas that more than twice as many of these American made cars were
delivered in unsatisfactory condition.
It appears then that the quality level of new cars, in the estimationof the people who answered our questionnaire last year, had not im-

proved.
We asked them: "Were you successful in having repair work done

under factory warranty in a satisfactory manner?" Of those asked,
55.4 percent said yes, 32.3 percent said no, and 12.3 percent said no work
required.
It appears that along with a high percentage of defective cars, our

readers experienced significantly increased difficulties in having those
defects corrected.
When a consumer is dissatisfied with the way in which his guaranty

claim is mishandled, there is precious little he can do about it. For
all practical purposes, he is shut off from effectively using the courts
because the amount of money likely to be involved is not enough to
finance a lawsuit. Independent, third party arbitration is virtually
nonexistent. Federal, State, and local government consumer protection
programs have only a limited capacity to handle individual consumer
complaints. The irate consumer has the dubious power to withhold any
future patronage from the dealer and/or the manufacturer, but this is

• small consolation to him in his hour of need. He remains disgruntled
and, worse, he has another piece of evidence that the system is unfair.
What does he want? He wants—and deserves—honesty in the mar-

ketplace.. With regard to guarantees, he wants—and deserves—accu-
rate representation as to what the guarantee means, in language he can
understand and with a clear and unencumbered procedure for gain-
ing satisfaction under the guarantee should the occasion arise. In short,
he wants—and deserves—a set of rules that are simple and fair.
But much more than that is involved. What we are talking about to-

day involves the kind of economic system we are to have. Consumer
• spokesmen often speak of a consumer-oriented economy. What that
means is an economic system that encourages the manufacturing of
products without defect, products that do what they are claimed they
will do, and when they don't, the consumer gets his money back.
In other words, an economic system that is designed to assure better

quality products. We will have better quality products when there are
sufficient economic pressures on producers to make better products.
Any new guarantee law ought to aim at doing just that—that is, to
apply economic pressure on producers to improve the quality of their
products. That will be good for consumers, obviously. It will also be
good for the Nation as a whole.
In the last four pages we cite a number of areas in which we would

like to see this bill strengthened. I won't read them, but I will make the
points.
We would like to see the coverage of the bill extended and expanded

to all consumer goods, without a dollar limitation and not limited only
to electrical, mechanical, and thermal components.
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On express guaranties, we support what your bill attempts to do,
but we suggest strongly that you take out some language in section C
which now reads that an affirmation merely of the value of the goods
or statement purporting to be merely the seller's opinion or com-
mendation of the goods does not create a guarantee. We read that
to take back a little too much of what that section gives. As we read
it, the section is attempting to take the oral word and translate that
into a guarantee. Yet that seems to us just a little bit too broad of
a loophole to allow anybody to state that all he was doing was giving
his opinion. So we certainly would like to see you work on that
language or consider taking it out.
On the duties of guarantors, we have two problems that we cite

in the prepared testimony. The most serious one is leaving so loose
the time when the manufacturer or the dealer would be required to
replace rather than repair the product.
Again I cite to you the example that we have in our appendix of

the television set. Here the woman took the set back, a set that
cost her $800 and began to go wrong 2 weeks after she bought it. It
was in and out of the shop four times in the first month. Sixteen
months later it still didn't work properly; it never worked properly.
There has to be a time when a decision must be made that that product
cannot be repaired and must be replaced.
We have suggested for your consideration that the bill be changed

so as to give the maker of the guarantee a first option of attempting
to repair the defective part or product. Then if the consumer finds
the repaired product unsatisfactory he would be able to demand a
replacement. We offer that this might be too strict, that maybe you
would want to give the repairman two shots at it, but certainly there
has to be a cutoff at some point when repair has proven to be not the
proper route.
We have also suggested that the term "replacement" be broadened

a little bit. We recognize that things like batteries and tires have a
use factor to them, so that if the consumer has used them for half
the expected life and they are to be replaced under the warranty,
certainly he should not get a full replacement at market value. Yet
if an electric toothbrush is guaranteed for a year and it goes wrong
10 months later is the consumer to be charged for 10 months of use?
What does the guarantee mean then unless the product is repaired

or replaced when it goes wrong, if it is within the period? We would
like to see that tightened up.
On the requirement of written guarantees in section 5, we wePuld

like you to seriously consider taking out section C where you state,
or the bill states, that the cost of such maintenance, if required, to
be performed by a designated representative of the maker is one of
the things to be specified.
We would like to get away from any possibility that this bill

might add to any 
is 

maintenance of price. What we are con-
cerned with here s the beginning of the development of a practice
where not only would the manufacturer tell the consumer what he
has to do to provide maintenance on that product, but how much it
was going to cost him. Once the manufacturer stated a price we fear
that it might become the standard price for that particular type of
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activity. We would rather leave that matter to the competitive
market.
On the disclaimer of implied warranty, we would go along with

all of the other comments here that clearly it is essential that that
be done. In fact, we say it is so essential that it be done in two ways,
negatively and positively, so there can be no misunderstanding on
anybody's part that this is no longer to be allowed under Federal or
State law, and that clearly it is an illegal and unmeaningful act.
We say that the Federal Trade Commission, rather than be given

general broad rulemaking powers which are fine, should be given
specific duties with some specific timetables by the committee bill. This
bill to be meaningful both in your version and even in the adminis-
tration's much more limited version, requires that there be imple-
menting rules by the Federal Trade Commission. I think it would be
a good idea for this legislation to specify and give time limits to
the Commission. We would like you to tell them that you want rules
defining reasonable time and rules defining unreasonable delay, and
rules defining reasonable depreciation and rules defining the necessary
maintenance. We would also very much like to see you suggest that
these rules be promulgated by such and such a time, so that the
consumer can expect this bill to be given life at a definite period
and not come back 2 or 3 years later and have the excuse well, the
Commission didn't get around to issuing rules so nothing has
happened.

Finally, on remedies
' 

we are very encouraged by and support
entirely the thrust of S. 3074, which calls for an encourages the estab-
lishment of local mechanisms to negotiate the settlement of problems
over the warranty and guarantee. But we would like you to go further
and adopt much more than an encouragement, to do what you have
done in the other bill that you sponsored with Senator Magnuson and
provide for the establishment of these mechanisms. We are doubtful
that they will come about by themselves. As much as we go along
with the encouragement of their development, I think that we ought
to go the next step and be serious about it and provide for their
establishment.
I know you have a separate bill doing that, and we would like

to see that concept incorporated in this bill too.
Thank you, Mr. Chairman.
Senator Moss. Thank you, Mr. Swankin, for your usual careful and

complete statement. I appreciate your suggestions, particularly your
specific suggestions of changes you think ought to be made in the
bill, S. 3074. We will give them great consideration.
I am in agreement, I think, with you most all of the way. Your

idea of the independent consumer council is intriguing. I don't know
whether we are ready to take that big a step yet or not. But we,
of course, have that other bill before us, and have had some hearings
on it, and it is going through the gestation phase, perhaps, in the
committee, to see what we can come up with by way of a consumer
council, an independent body where the remedies can be very quickly
applied.
I think we all recognize and certainly it was inherent in our dialog

with the administration witnesses this morning that enforcement in
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the courts is rather cumbersome and we need something that can
operate more informally, perhaps, but with greater rapidity to get
the kind of satisfaction that the consumer deserves and claims.
I am glad to have these case histories that you have given on the

television set and the Baldwin piano. These help to bring us back
down to the concrete situations that are facts in the marketplace and
not so much on the rather abstract discussions that we were having
earlier about the free marketplace and so on. You have brought it
down to what it actually means.
Mr. SWANKIN. Mr. Chairman, as I listened to the administration

describe their approach, I think there is a basic philosophical differ-
ence between the two approaches. I think that the specific examples
more than anything else bring out that difference.
The administration is saying, if I heard them correctly, that any-

thing goes as long as you are honestand fair about it. If you want
to have a 25-year warranty, all right, but require the consumer to ship
the stove back. That is OK, as long as you don't hide it in fuzzy lan-
guage. It is really a bill to clean up the small print, put it in boldface,
get rid of language the lay consumer cannot understand. Senate bill
3074 goes much further and recognizes something that is a fact of life
in the marketplace and that is, that the guarantee and warranty have
become a sales pitch. They are used by the businessman to entice the
consumer into buying his product. If that assumption is true, if that
is a correct appraisal of the use of the guarantee in the marketplace,
and if it is also a fact that after the sale the product too often goes
bad, which all of our figures seem to show, then what is the proper
role of legislation?
The administration recognized that there ought to be full perform-

ance, and there is disagreement over whether or not the right would
be triggered by the Government, but they go no distance at all in the
concept of minimum standards. That is where their approach, in our
opinion is deficient. Because that guarantee doesn't mean anything,
since the piano has to be sent back at your expense. And I think it is
better not to have it at all, it is better to sell the product "as is" and
say you are selling it "as is," than to hold out a product that has an
apparent guarantee which is, in fact, meaningless when its language,
even when not deceptive, is read.

Senator Moss. That states it very clearly I think as to what I think
the different thrust is and on whom the burden must fall if the product
is not satisfactory and does not operate. This is what we are triying
to get at.
I notice, though, that you agree with the administration's idea of

broadening the coverage of the bill and not just limiting it to the ther-
mal, mechanical, and electrical components.
Mr. SWANKIN. Yes, we see problems with rugs and carpets, rain-

coats that are rainproof, a whole host of products.
That is not to say your bill doesn't cover a major share of the prob-

lem where guarantees and warranties are misleading today. But there
are these other areas that we would like to see covered.
Senator Moss. Thank you very much. Do you have any questions,

Mr. Sutcliffe?
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Mr. SUTCLIFFE. Just one question. When you suggested imposing
limitations, time limitations for the Federal Trade Commission or
whatever other agency would be promulgating the rules for defining
the specific elements of the duties imposed, were you suggesting that
the implementation of the act would await those standards, or simply
there would be some kind of cutoff point?
Mr. SWANKIN. No.
Mr. SUTCLIFFE. For example, under S. 3074 the reasonable time

factor could be used and worked out within a judicial process or in
bargaining between the seller and buyer prior to the time of promulga-
tion of the Federal Trade Commission rules. Is that correct?
Mr. SWANKIN. As our President used to say, I am glad you asked

me that question, because there is no intent at all to delay the effec-
tive date of this act or to make it dependent on the promulgation of
those rules and regulations. It is only an attempt to be sure those rules
and regulations are forthcoming.
Mr. SUTCLIFFE. If there were such liabilities or recognized duties

placed upon the manufacturer, would this facilitate the promulgation
of rules by such an organization as the Federal Trade Commission
because it would be to the advantage of the manufacturer as well as
the consumer to know exactly what his obligations were?
Mr. SWANKIN. I think it would. You have heard from a lot of in-

dustry witnesses who fold you that the bill is deficient because it is so
uncertain. Clearly that would be my guess, that their reaction would
be let's get the rules and get them quickly.
Mr. SUTCLIFFE. So the Federal Trade Commission might be able to

handle the job, because it would be assisted by or have a strong input
from the industries which sometimes oppose the rulemaking activities
of the Commission?
Mr. SWANKIN. I think so, yes.
Mr. SUTCLIFFE. Thank you.
Senator Moss. Well, thank you very much, Mr. Swankin. We ap-

preciate it. We are glad to have the record made.
(The full statement follows:)

STATEMENT OF DAVID A. SWANKIN, WASHINGTON REPRESENTATIVE, CONSUMERS
UNION

My name is David A. Swankin. I am the Washington Representative of Con-
sumers Union of the U.S., a non-profit membership organization chartered in
1936 under the laws of the state of New York to provide information and counsel
to consumers about the management of family expenditures.
A word more about Consumers Union for the record. Our financial support

comes from the more than 1,600,000 subscribers and newsstand buyers. We
accept no support from any commercial organization. Consumer Reports carries
no advertising. Besides testing and reporting test results on products, Consumer
Reports publishes general information for consumers on health and medicine, the
economics of the marketplace and the legislative, judicial and regulatory ac-
tions of government affecting consumer welfare.
We have in the past spoken out on the problems of guarantees. Just a year

ago, in February, Mr. Klein appeared at a Federal Trade Commission hearing
on automobile warranties. I have submitted a copy of that testimony to the
Committee. While it was limited to a single product, automobiles, it contained
many points that are applicable to consumer products in general. In the 1970
Buying Guide Issue of Consumer Reports, we carried a section on guarantees
and warranties. I have attached the entire text of that section as an appendix
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( #1) to this testimony. As you can see, we have warned our readers in that
publication about a number of gimmicks and pitfalls to be wary of when dealing
with guarantees, and given them some general advice on how to attempt to get
a manufacturer or retailer to make good on a guarantee, or, failing that, to seek
relief through the courts and otherwise.
Having been aware of the guarantee and warranty problem for a good many

years, we are delighted that the Chairman of this distinguished subcommittee,
along with the Chairman of the full Committee, have seen fit to co-sponsor legis-
lation, S. 3074, to clean up some of the abuses in this area. We are pleased also
that you have called hearings on this bill and have invited Consumers Union to
share with you our views on this subject. We hope our suggestions for strength-
ening the proposed legislation will be helpful.
Before I begin on a section-by-section commentary on the bill before you,

it would be useful, I believe, to outline generally some of the problems consumers
face with regard to warranties and guarantees.
There is, first of all, the problem of misrepresentation as to what the guaran-

tee is all about. "Lifetime guarantee", "unconditional guarantee", "fully guaran-
teed", and just plain "guaranteed" are words skillfully used by manufacturers
and retailers as part of the sales pitch. If, at the point of sale, the consumer
makes genuine effort to cut through the verbiage and see what it is that is being
guaranteed, more often than not he is confronted with a legal document which he
does not—and cannot be expected to—fully comprehend. Moreover, any written
guarantee is extended to him on a take it or leave it basis. There is no—repeat—
no negotiation over the terms of the guarantee. In its recent Report on Auto-
mobile Warranties, the Federal Trade Commission stated, "It is unrealistic to
view an automobile warranty as a voluntary contract between two bargaining
parties. The purchaser of an automobile has no true bargaining power beyond
the power to haggle over price." We agree with that statement, and would ex-
tend it to warranties from all products. If they are unfair, or meaningless, that
is his tough luck. I recall, for example, a warranty issued by the Baldwin
piano people. It covered defects in materials and workmanship for a ten year
period. If the buyer had reason to give effect to the warranty, he was invited
to ship the piano back to the factory—at his own expense. We wrote the Bald-
win people and asked how they could possibly justify so ridiculous a condition.
The company wrote back and said that the clause was there so as to discourage
impulsive returns. (A copy of the guarantee and the correspondence with the
company is appended to this testimony as Appendix # 2).

It is when the product stops working or otherwise gives him trouble that
consumers' real problems begin, and the gap between the guarantee as a tool of
sales promotion and the guarantee as a legal document becomes evident. The
problems run the full gamut—"the guarantee doesn't cover this particular
part"; "we don't handle this manufacturer's repair work"; "we don't have the
part"; "you'll have to pay for the labor"; "the company that made the guarantee
is out of business", etc., etc., etc.

Still another appendix ( #3) to this testimony sets forth a case history of a
warranty on a color television set. After 16 months of frustration in trying to
get satisfaction under the warranty, the woman involved in that case summed
up her feelings as follows:
"I pay my taxes and I believe in our system of Government, but our system

isn't going to last another 100 years if we permit this practice to continue. I am
a firm believer in 'the pen is mightier than the sword'—but someone has to
listen and do something about this practice. Must I continue to pay, pay, and
pay to rectify defects in a product without any penalty to the seller whasoever?"
Based on our experience, that woman is voicing a point of view shared by

many.
In the Consumers Union Annual Questionnaire mailed to subscribers in

1968 we asked for information on their repair experiences with color television
sets. We heard from about 90,000 color-set owners, of whom 74 per cent reported
their sets had required repairs. Most of the sets had been purchased in 1966
or later. By comparison, surveys of other appliances indicated that only 50
per cent of washing machines and 50 per cent of black-and-white television
sets needed repair. Cost of repairs to color tv were also likely to run higher
than for any other household appliance.
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How well satisfied were our surveyed readers with their color tv repairs?Of sets in service less than one year, owners of one set in ten were unhappy overservice. Of all sets in service, owners of one set in eight-12.5 per cent—weredissatisfied with service. But the level of satisfaction varied with the brand..Least satisfactory was Westinghouse, whose service displeased 25 per cent ofthose reporting. Overall, Zenith owners made out best of all in the servicedepartment.
In another document submitted to this Committee, Consumers Union is sup-

plying testimony delivered to the Federal Trade Commission last year on the
subject of automobile warranties. Included in that testimony are the survey re-
sults from CU Annual Questionnaires asking our readers for their experiencesin buying and servicing new cars. We ask each year these two questions:
Was your car in satisfactory condition when delivered?
"If not in satisfactory condition, were you successful in having repair workdone under the factory warranty in a satisfactory manner?"
For the past few years, since we started using those questions in 1964, thereturns have shown that about one-third of those responding were dissatisfiedwith the condition of their car as delivered and that, of the dissatisfied group,20 to 25 per cent were unable to have the defects corrected satisfactorily underwarranty.
At this time, we should like to submit to the committee the results of our1969 Annual Questionnaire. The data shown are for the most recent car pur-chased, designated as Car 1 in the Questionnaire (for the instruction of thoseowning two or more cars) :
Was your car in satisfactory condition when delivered?
Yes, 65.1 per cent.
No, 34.9 per cent.
It appears that the quality level of new cars, in the estimation of the peoplewho answered our questionnaire last year, had not improved.
Were you successful in having repair work done under factory warranty in asatisfactory manner?
Yes, 55.4 per cent.
No, 32.3 per cent.
No work required, 12.3 per cent.
It appears that along with a high percentage of defective cars, our readers(experienced significantly increased difficulties in having those defects corrected.To give the committee some inkling of the kinds and numbers of defective

products reaching the market, we can also go beyond our own findings. One
monitor of such woes is a trade newspaper Home Furnishings Daily. Looking
through our files at random, we found two items of interest.

September 17, 1968, page 1: the headline read: Faulty Refrigerators Plague
New York Stores.
NEW YORK.—An abnormal number of refrigerators with serious internal defects

have been received by major local department stores and appliance chains during
the past three months.
The problem has mushroomed to such a point that many units now are received

"dead on arrival."
And what is most important, stated the merchants, damages are not only

caused by poor factory packaging and shipping, but also because of the use of
defective component parts.
However, to add zest to the retailers' accusations, they too believe they are at

fault. They admit to bad handling at their own level.
Several appliance retailers said these problems often don't appear until the

unit is already installed in the consumer's home. As a result, these dealers said
there has been a "terrible pressure" on their service departments.
September 19, 1968, page 1, the headline read: Air Conditioner Firms Deny

"Faulty" Charges.
Air conditioner producers are at odds with their retail customers.
The manufacturers claim that service problems on their products are at nor-

mal or below normal levels for this year.
And the merchants state the opposite.
The whole issue was drawn into focus recently by a number of leading New

York-New Jersey merchants who insisted that they had a sharp increase in
consumer complaints this past season.



•

258

When a consumer is dissatisfied with the way in which his guarantee claim
is mishandled, there is precious little he can do about it. For all practical pur-
poses, he is shut off from effectively using the courts because the amount of
money likely to be involved is not enough to finance a law suit. Independent,
third party arbitration is virtually nonexistent. Federal, state and local govern-
ment consumer protection programs have only a limited capacity to handle indi-
vidual consumer complaints. The irate consumer has the dubious power to with-
hold any future patronage from the dealer and/or the manufacturer, but this is
small consolation to him in his hour of need. He remains disgruntled, and, worse,
he has another piece of evidence that "the system" is unfair.
What does he want? He wants—and deserves—honesty in the marketplace.

With regard to guarantees, he wants—and deserves—accurate representation as
to what the guarantee means, in language he can understand, and with a clear
and unencumbered procedure for gaining satisfaction of the guarantee should
the occasion arise. In short, he wants—and deserves—a set of rules that are
simple and fair.
But much more than that is involved. What we are talking about today in-

volves the kind of economic system we are to have. Consumer spokesmen often
speak of a consumer-oriented economy. What that means is an economic system
that encourages the manufacturing of products without defect, that do what they
are claimed they will do, and when they don't, the consumer gets his money
back. In other words, an economic system that is designed to assure better quality
products. We will have better quality products when there are sufficient economic
pressures on producers to make better products. Any new guarantee law ought
to aim at doing just that—that is, to apply economic pressure on producers to
improve the quality of their products. That will be good for consumers, obvi-
ously. It will also be good for the nation as a whole.
With that in mind, I would like to devote the rest of this testimony to some

of the specific provisions of S. 3074, pointing up areas in which we would like
to see the bill strengthened.

Sec. 2 Coverage. While it is undoubtedly true that many guarantee problems
relate to consumer products that have electrical, mechanical or thermal compo-
nents, many others do not. Furniture, clothing, and carpeting come quickly to mind
as examples of products sold with guarantees that are outside the scope of the
Act as presently written. We see no reason to limit the coverage of the Act and
suggest that it be broadened to cover all consumer products.

Sec. 2. Express guarantees. The bill is on solid ground in defining express guar-
antees in sections (9) (a), (b) , and (c). We hope the thrust of this section is
aimed as much at advertising as anything else, and is an attempt to close the
gap between use of the guarantee as a sales device versus its true legal meaning
and function. If that is so, then we most strongly urge you to delete the qualifica-
tion that follows section (c), in which the bill states, "an affirmation merely of
the value of the goods or statement purporting to, be merely the 'seller's opinion
or commendation of the goods does not create a guarantee." We see this as a con-
tradiction that would have the effect of taking back most of what the rest of the
section gives.

Sec. 4 Duties of Guarantors. We have two specific problems with Section 3 as
it is now written. First and foremost, we do not think it is sufficient to leave it
entirely to the seller to determine whether or not a defective item under guar-
antee is to be repaired or replaced. Consumers Union has heard too many com-
plaints concerning the unwillingness on the part of the guarantee maker to re-place, rather than repair, defective items that just don't work right. Certainlyit makes sense to allow the guarantee maker a first option to repair a defectiveconsumer product. But what happens when his repair work is unsatisfactory?Is the consumer to be expected to bring the item back again and again for furtherrepair? We would like to see the bill changed so as to give the maker of the guar-antee a first option of attempting to repair the defective part or product, but,if the consumer finds the repaired product unsastifactory, he would-be able to de-mand a replacement.
Of course, there will be exceptions to this general rule. We would like to seethe Federal Trade Commission directed to promulgate rules and regulations thatwould spell out the exceptions. Secondly, the term replacement, as defined inSection 2(8), is too narrow. In the event a product cannot be repaired or re-,placed, the consumer should be entitled to a refund in the amount of the current
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market value of the guaranteed item, and not of "the purchase price of the prod-
uct less reasonable depreciation based upon use prior to malfunctioning" as cur-
rently provided. After all, if a seller guarantees a product for a specified period,
it should mean that the consumer can expect a functioning product for the entire
period of the guarantee, and should the product fail and be unrepairable or irre-
placeable, it is the seller who should bear the full cost of replacement. Again,
there will be exceptions to the rule, where equity and fairness call for less than
a full refund—auto batteries or tires, for example. Here again, the Federal
Trade Commission should be specifically directed to promulgate rules and regula-
tions spelling out the exceptions.

Sec. 5 Requirement of Written Guarantees. We are delighted that S. 3074
creates a minimum standard to which all guarantees must adhere. This is clearly
the first step toward putting some meaning into the word "guarantee". We would
like to see Section 5(c) deleted, however, since it appears to encourage a form of
artificial price maintenance. Generally, consumers should be free to shop around
for the best buy when having maintenance performed on a product in order to
meet a condition of a guarantee. While there may be some instance where only
a designated representative can adequately perform maintenance on a consumer
product, these instances are—or should be—the exception and not the rule.

Sec. 7 Separate Guarantee Periods. While we recognize the need to allow the
maker of a guarantee to assign separate guarantee periods to separate compo-
nents of a consumer product, we think it essential that the bill not lose sight of
the fact that a consumer buys a whole product, and not a set of component parts.
Therefore, we would like to see language in the bill, here or somewhere, that
would prohibit the maker of the guarantee from disclaiming liability for conse-
quential damages. If a defect in part A can be shown to cause damage to another
part of the product, or something outside of the product, then the bill should
clearly state the liability of the maker of the guarantee to repair or replace not
only the guaranteed part, but all damaged parts of the product (or property or
persons outside the product), whether or not covered by the guarantee.

Secs. 12, 13, 14. Disclaimer of Implied Warranties. We think the principle of
protecting against disclaimers of implied warranties should be more forthrightly
stated. We would urge the Committee to make void all disclaimers of implied
warranties of merchantability. We think this is so important that we would en-
courage the bill's stating the principle both in the affirmative and in the negative.
That is, we would like to see a section that states that all products, regardless
of whether or not accompanied by express and/or performance guarantees, are
warranted as to their merchantability, and that any exclusion or modification of
the implied warranty of merchantability is inoperative.

Sec. 15 Federal Trade Commission. We are disturbed that the bill as drafted
leaves so large a job of rule-making to the Federal Trade Commission with so
little in the way of directives to assure that regulations are in fact developed and
promulgated. We would rather see the Congress mandate specific areas in which
the FTC should develop rules and regulations—rules to define reasonable time,
rules to define unnecessary delay, rules to define reasonable depreciation, rules
to define necessary maintenance, etc.

Secs. 16-19 Remedies. We are concerned with the remedies section of S. 3074.
The remedies in the bill do not go far enough in assuring that the legislation will
work. It is essential that the remedies be made more real, given the realities of
the situation as we see it.
The bill as written merely encourages, as a matter of policy, that informal dis-

pute settlement procedures be created. Why should the Congress stop at that?
If it is a valid concept to establish mechanisms to negotiate the fair settlement of
guarantee disputes, why merely encourage that this be done? We would far
prefer to see the Congress mandate the establishment of such a mechanism, along
the lines of the concept proposed by Senators Hart and Moss in their bill to
establish an Independent Consumer Council.
We say this because we have little faith in the ability of individual consumers,

in adequate numbers, to use the court system. While Section 17 is a good one, in
specifically providing for class actions, these will more than likely be limited to
cases of product design failure. And while Section 19 provides for the recovery
of attorneys' fees in successful'suits, the consumer is still being asked to take a
gamble on winning the suit. We can hardly realistically expect consumers to
flood the coitrts with law suits to make this law work. That is why we put so
much importance in mandating a System of negotiation and arbitration. Also,
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we feel that there should be included a specific economic penalty for excessive
delay by the maker of the guarantee in repairing or replacing a guaranteed
product or component. Finally we are disturbed that the remedies section ap-
plies only to performance guarantees and not to express guarantees. We think
this unfortunate. As we read the bill, Section 2(9) defines the way in which an
express warranty is created. This is a good section, if modified as mentioned
earlier in this testimony. Once an express guarantee is created, whether orally,
through advertising, or in writing, it should be subject to the same legal rules
as a written performace guarantee. To distinguish between the two is to leave
the recipient of an express warranty at a disadvantage—that is, with none of
the remedies available to him that are available to the recipient of a performance
guarantee. Yet the intent of the bill is to set a common definition and a set of
minimum standards for all guarantees. We believe that a full set of remedies
should be available in cases of both express and performance guarantees.

"Guarantees and Warranties" (from the Buying Guide Issue of Consumer Reports
December 1969, p. 391)

APPENDIX No. 1

. When a warranty or guarantee (they amount to the same thing) is put in
writing, it is called an "express warranty". Most makers of durable goods, such
as household appliances or automobiles, attach an express warranty to their
goods. Instead of standing behind the general fitness of what they sell, they try
to assert narrower obligations for themselves by setting time limits, making
exceptions to lists of parts covered, and being their own judge of warranty
claims.

Warranties therefore are required reading b elf ore you make the purchase. Be
wary of "lifetime guarantees". Some of them don't even say whose lifetime.
Beware, too, of the words "unconditional guarantee" or the like. There are al-
most always conditions. Besides setting a time limit on liability, the guarantee
frequently limits the manufacturer's promise to the mere replacement of parts;
you must pay for labor and often shipping. When a bad part has caused total
destruction of the item guaranteed, manufacturers have sometimes been known
to make good for the part only.
Guarantees on expendables such as automobile tires and batteries are often

prorated. They offer an allowance on the purchase of a replacement; sometimes
the replacement price is set so high that you pay as much as you would have paid
without any guarantee. And while some companies do offer a long-term guaran-
tee in good faith, the promise may not outlast the management that made it.
In these days of conglomerate mergers, stockholder takeovers and tactical bank-
ruptcies, managements can and do change frequently.
Warranty language can be mighty hard to follow. Under massive consumer

protests and Government pressure. some appliance makers have said their mea
culpas and, with fanfare, have simplified the wording. Color television makers
have tried to soothe public disquiet about defective sets by putting a longer-term
warranty on the picture tube. But the real test of good faith is not the promise
or the clarity of its language, but the performance you are able to get under a
warranty, even within its expressed limits. CU's mail attests to the satisfac-
tion received by some, and to the downright frustrating dissatisfaction of many
others. Your first resort usually is to an authorized dealer or service center, as
indicated in the warranty itself. But don't give up if that source cannot or will
not repair the defect. Write to the president of the company that made the guar-
antee. His name and business address are likely to be listed in Poor's Register of
Corporations, Directors and Executives" and "Moody's Industrial Manual",
available at the reference desks of many libraries. If you still get no satisfac-
tion, try seeking support from the consumer agency, if any, in your state
government.
A last resort, if nothing else works, is to the courts. In some states, you can

bring suit for limited amounts in small claims courts without hiring a lawyer.
Call your local magistrate, justice of the peace or county clerk for instruc-
tions. If your losses are heavier or involve personal injuries, it may be wise
to consult a lawyer. The limits a manufacturer attempted to set on hiR own
liabilities won't necessarily be recognized in court. Many courts recognize an
implied warranty underlying state sales laws—a warranty beyond the power
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of a seller to void despite what he says in his written warranty. In some
cases, courts have also interpreted advertising claims as warranties. The law
of product liability has more and more tended to discount warranty language
as an escape-hatch for the manufacturer.

APPENDIX No. 2

LUCIEN WITLSIN,
President, Baldwin Piano and Organ. Co.
Cincinnati, Ohio

DECEMBER 3, 1969.

DEAR MR. WULSIN : One of our readers has sent us a copy of "Specifications
for Baldwin Grand Pianos, Styles M, R, L, F, and SD-6 201, 202, 225 and 226,
Engineering Department Standard No. S-1011-D." The reader points out the
following paragraph:
(27) Warranty.—Baldwin Grand Pianos are fully warranted to the original

purchaser for ten years from the date of delivery against any defect in work-
manship or material under proper use, reasonable care, and normal conditions
of temperature and humidity. We agree to promptly repair or replace without
charge any part which is found to be defective, provided the piano is delivered
to our factory (or other place designated by us), and the transportation costs
borne by the purchaser.
The reader commented: "I thought you might be interested in some clever

warranty coverage. Apparently if say a hammer or string breaks you must ship
the whole grand piano or pay for the parts to have the job done in your home—
which also means paying for the service."
We at Consumers Union would like to have our reaction to this criticism of

your firm's warranty. Our reader has chosen as his examples some defects that
would be relatively inexpensive to have repaired out of pocket. What. about,seri-
ous defects that might require the replacement of basic parts?

Sincerely,
ROBERT J. KLEIN,

Economies Editor.

BALDWIN PIANO & ORGAN CO.,
Cincinnati, Ohio, December 12, 1969.

MT. ROBERT J. KLEIN,
Economics Editor, Consumers Union,
Mount Vernon, New York
DEAR MR. KLEIN: Acknowledging your December 3 letter to our President,

Lucien Wulsin, we appreciate the opportunity to respond to one of your reader's
comments on our grand piano warranty.
This warranty, like similar warranties quite generally used throughout the

piano industry, is indeed worded to discourage impulsive "return to factory"
of so large and expensive an instrument as a piano. The intent and the practice
behind the literal wording, however, is most lenient and flexible. Our dealers,
as a matter of enlightened self-interest, take care of most service problems re-
quiring labor or parts, in conjunction with our Technical Services Department.
More stubborn problems are dealt with—still at local level—by dispatching a
factory technician to assist in or to perform the required adjustments. In ex-
treme cases—crack pin block or similar major failure or defect—the piano is
then transported to the appropriate factory, and often at no cost whatsoever
to the customer.
An 107 year old company like Baldwin, which consigns merchandise to dealers

until sold, .and which also directly finances installment purchases, is perhaps

especially responsive to customer attitudes and concerns; that is certainly our
policy. Nonetheless, we elect to use the tight and strict wording of our warranty
as a precautionary measure, and have found the liberal interpretation of it

described above to work very well.
We hope the foregoing will be helpful and informative.

Cordia114z,

40-743-70 18

BALD,WIN PIANO & ORGAN COMPANY,
ROBERT C. COSGROVE,

Director of Sales Promotion.



'(20) FALL AND LID:

The lid and fall board are of five ply. construc-
tion. The fall board consists of a plain-sawn
poplar core, crossbanded with 1/20^ poplar and
1/28" finish veneer. The lid consists of a quarter-
sawn poplar core crossbanded with 1/28" Mahog-•
any and 1/58" finish veneer. On Styles and SD-6
fall board is solid Maple ebonized..

(21) FINISH:
All cases are stained, filled, multiple la6quered
and rubbed by hand.

(22) CASTERS:
The casters for Styles M, R; L, & F have swivel
stems and solid brass wheels with brass plate
steel forks. Special casters which . facilita
moving are available. These have double h d
rubber wheels and oilite bearings. The Style
6 caster has double wheels of hard rubber, an, is
of suitable swivel stem construction.

(23) HARDWARE:

All external trim hardware is of solid yello
braes.

BALDWIN PIANO it ORGAN COMPANY

262

Appendix nt -

ii

(24) CORE3:

All lumber is kiln dried to an even niMsture can-
tent of 61/2% ± I'M, glued with moisture-resist-
ant gide and properly seasoned -after gluing.

(25) GLUE:

Moisture resistant glues are used except where
the size or construction of the part makes this
Impractical or undesirable.

(26) BUILT BY BALDWIN:
Component parts (often purchased "on the out-
side. by other manufacturers) are designed and
built by SW-Win. These inclu e locks, key

-bed, bass strings, hammers, etc.

(27) WARRANTY:

Baldwin Grand Pianos are fully warranted to the
original purchaser for ten years from the date of
delivery against any defect in workmanship or
material under proper use, reasonable care, and
normal conditions of temperature and humidity.
We agree to promptly repair or replace without
charge any part which is found to be defective,
provided the piano is delivered to our factory (or
ether place designated by us), and the transpor-
tation costs borne by the purchaser.

w 4 ,^ ra441-/

• CINCINNATI, OHIO 45202

BUILDERS OF:

Baldwin Grands, Spinet, Console and Studio Pianos

Baldwin Organs

Baldwin Guitars and Amplifiers

Baldwin Banjos, Combo Organs and Harpsichords

yo,
t egleci
C ov-e-i- etr_. Alfa r est 11/), 5>"I*? I CA, 514,(ri
beecs y ',gm 5 s Ite-ec

Or— pay co-v-- 4r.- /--S

X• afro ALS. ao,y
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APPENDIX No. 3

Case history of a warranty: Mrs. Schilling's color television set.
Mrs. John Schilling of Brooklyn, N.Y.

' 
bought a Magnavoo Model RT-

522DIV/P color television set on November 4, 1966. The price was $734, includ-
ing sales tax. With interest on her retail installment sales contract, the total price
came to $819. She made a large down payment and arranged to pay the store a
$450 balance in 12 months. The deal included a nine-month service agreement at
the expiration of the manufacturer's three-month "service warranty." The set
also came with a one-year guarantee on the parts. The retail dealer was Friendly
Frost, a large appliance store chain.
When the set was delivered and installed on November 10, 1966, it was operat-

ing, but a short time later it stopped operating properly, according to Mrs.
Schilling. The dealer sent a service man to her home four times, and several
tubes were replaced. But on January 21, 1967, Mrs. Schilling said, the set "ex-
pired." The service man came four days later, and said the set would have to be
returned to the factory and repaired under the provisions of the warranty. Mrs.
Schilling became alarmed. She wrote to the president of Magnavox, requesting
a new television set or her money back. "Under no circumstances do I want the
present set," she said.
Mrs. Schilling's demand was not unreasonable, as events proved. The following

September, she wrote again to the president of Magnavox, "I have had the
set . . . serviced in and out of my home so many times that it is impossible to
enumerate or remember them." The set was still not performing adequately, in
her estimation, and was once again in the repair shop. Mrs. Schilling was getting
panicky because in less than two months her one-year parts warranty would
expire. In 10 months of set ownership, she had had very little use of the set. And
she pointed out: "Yet I must still meet my obligation on this contract while you
as President of the Magnavox Company do not even have the courtesy to investi-
gate your product or your franchised dealer Friendly Frost, Inc. to determine
why in the past ten months this set is not operating properly." Again she pleaded
for replacement of the set:
"If this set was in good working order at the time of delivery, it surely would

be operating at this time. But it is not; and once more, I don't think it ever
will . . . I might add at this time, if someone in your respective organizations
had the foresight to replace this set after a lapse of a reasonable time, this situa-
tion could have been avoided. Accordingly, I feel constrained to implore you to
take the necessary steps to replace this television set. Until that time, I will dis-
continue to make any further payments on this "lemon."
Mrs. Schilling sent a copy of her letter to the president of Friendly Frost. She

also sent the correspondence to the New York State Attorney General, hoping for
advice or assistance.

It was at this point, too, that she contacted Consumers Union. She was most
eloquent, and what she had to say anticipates the subject of these hearings.
"After almost a year of aggravation and a minimum amount of entertainment

from my $819.00 Magnavox Color Television Set, I feel that this situation can
only be remedied by REPLACEMENT. But, this will not only take an act of
CONGRESS, but a MIRACLE on the part of GOD!
"Surely, there must be, or there should be, some protection for a consumer

against legitimate business practices by legitimate companies who protect them-
selves legally, collect their money, and leave the customer STUCK with their
defective product. Legally, a dealer can take a week to a year to service the same
set at various times with no apparent results. The consumer must continue to
make payments even though they (sic) are not receiving any benefit for the
money expended. Then to add insult to injury, after the warranty period is over,
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the consumer will have to pay, pay, and pay to keep the defective set operating
even though it was in a defective state at the time of delivery. After all, the
manufacturer does not want the defective product he manufactured—the dealer
does not want the defective product he sold—so, who's left with the defective
product—ME—THE CONSUMER—and as evidenced by the enclosed correspond-
ence—no one seems to care Or want to do anything. I can't believe this is the
system we are trying to preserve. I guess I better join a militant organization
and start a riot. That seems to be the only way to get results today."
In behalf of Mrs. Schilling, Consumers Union wrote to F. M. Freimann,

president of Magnavox. A couple of weeks, later, on October 24, 1967, we received
a telephone call from Warren Fitch, manager of customer relations at Mag-
navox headquarters in Fort Wayne, Ind. He informed us that, before receiving
our letter, the company had replaced the picture tube in Mrs. Schilling's set. In
a follow-up letter to us, he said, in part:
"Because of our interest in the proper operation of this instrument, we have

gone to considerable length to investigate and provide assistance to the dealer
through our field engineering staff.
"Our concern is that the customer receives full benefit of the original specific

warranty given with the instrument and in addition, a review of any unusual
circumstances which may occur either in or out of warranty. In this particular
situation, we cannot concur with the customer's feelings that a replacement in-
strument should be provided by the factory." (emphasis added.)
Mr. Fitch also contended his records showed that Mrs. Schilling's set had

been in operating condition from March until September of 1967. We sent Mrs.
Schilling a copy of his letter, and she noted that her own letters to the company
had explained that the set had not been in operating order throughout that
period. But at least the set was now operating, she said. "Like the ancient
Chinese," she wrote, "I hesitate to say the 'set is operating well' for fear of
proking 'The Gods.'
That was December 29, 1967, more than one year after purchase of the set.

We did not hear from Mrs. Schilling again until the following March, when
she sent us a copy of a letter she had written to Governor Nelson A. Rockefeller.
In it she said that her set had failed to function again on March 9, 1968. After
an independent repairman couldn't fix it, she appealed once again to Magnavox.
This time her letter went to Mr. G. C. MacDonald of the Magnavox New York

office. "Since the warranty period expired, Mr. MacDonald (conveniently forget-
ting previous calls and correspondence) quickly referred me to the Tru-Val
Television Service, an authorized Magnavox Service Shop, she said. "This
authorized Magnavox television repairman told me that the picture tube was a
'reprocessed Sylvania picture tube.'"

Mrs. Schilling went on to say that her set was once again taken to the
repair shop. The next day she was informed that the repair, including replace-
ment of three tubes, the high voltage transformer and the focus control unit,
would cost $74. She authorized the repair. The set was delivered one week later.
According to Mrs. Schilling, it still did not operate. Back it went to the shop—
for the fourth time. Once again, rather sadly, Mrs. Schilling asked-, "why wasn't
this television set replaced after evidence of continuous trouble was apparent ?-

That's the last we've heard from Mrs. Schilling, so perhaps, just perhaps, 15
or 16 months after she had bought her color TV and some months after she
had completed payments on it, her troubles may have ended.
Mrs. Schilling is not alone. Consumers Union receives a steady run of letters

complaining of defective color television sets and may other products. Several
such letters were excerpted and commented upon in the May issue of Consumer
Reports. A copy of the articles is attached.
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The trouble
with
color TV

Last year .I. bought one of the color-TV sets you.luittcheck,
rated. ThOr4:s. for nothing. Vce.tiet.,:r been able to'get the
'color to hold, and the'manufacittrer tcon:t even ac/non'!-
edge my letters. Tell me..hosc do you arrive at your rec-
ommendations? Do you really check- the prOdacts?

So asks'Ars. R.C., one cif a• growing number of disen-
chanted color-TV owners. The answer to her last question is
Yes—we really check the products.. But 'We can't check
quality control in a large sampling of each model, and there's
no' wav to tell Whether;gremlins will creep into a set during
shipment or after, it reaches the buyer. All We can tell you
is how the set: performed for us—when in proper „operat-
ing condition. If a Set we buy is.defective, We.repair it—
or get it repaired--before we start testing.
As the evidence conies in. there seems little doubt, as we •

warned readers in our 'January report on color TV, that a
color set can be a very chancy thing indeed. Too many of our.
own test sets have come with defects And we've been get-
ting steady playback from our readers in the form of such
letters as the ones quoted on these pages.. The volume is
great enough for us to state that the color-TV buyer should
be especially on guard. Of all types of products, only autos
generate more complaints.

Defects that show up a day, a week or a month after the
set is delivered and adjusted are bad enough. But most of
the letters go on to say that, too often, it's downright im-
possible to get the defect. corr Tted.. Over and over we read
about put-offs, evasions and buck-passing among Manufac-
turer, service agency, dealer and repairman—and, it would
appear. just plain incompetence. • If the owner is fortunate
enough to get any attention at all, his set may. well be shop-
bound for weeks while he tnisses his fa% orite shows or:
makes do with his black-and-white• set. It seems a bit
much that a TV set costing $300, $600 or $800 should be
out of whack five times, eight times—in one case 13 times
—in a fairly short period, and at the end of all that "author-
ized" service, still be out of whack.

Not to mention the expense. Color TV costs more to re-
pair than black-and-white. And if the picture tube needs to
he replaced, costs really soar. Until recently. every manufac-
turer guaranteed the picture tube for one year from the day
the set was bought. But if a 23-inch-diagonal color tube fails
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iThe.service people told
us that our set could not
be repaired. The presi—
dent of the company told

I 
us to contact the loca:,
representative, whc

, .said he cannot make the
\ president's decisions!

afteri a 'ear and one week. sa). there got, another S150 to
SI75 for a. new one. Judging by our mail, pietto,tube
failures ,liortly after tht• year is up are not rare.
CU can think of one defem-,se strateg : Before you

buy. buttonhole your friends, seek out neighbors and office
colleagues who own color sets, and find out what their ex-
perience has been with various brands and service organi-
ptions: Arrangements for servicing differ so widely—by
brand and by .area—that it's hard to generalize. But if you
know someone, or preferably two or three people. who did'
reasonably well with Brand A bought from Dealer B and
perhaps serviced by Repair Company C. we'd advise you to
go and do likewise.

There's .no doubt that the color-TV people have their
troubles, too. Manufacturing and servicing is more complex
with color than it is with black-and-white. Simple tube re-
placement, for example, which most servicemen accomplish
easily in black-and-white, often involves, in color, additional
adjustments. Color sets gushed onto the market in such
a flood in the last three years that the repair industry was
swamped; not nearly enough technicians could learn the
new repair and adjustment procedures fast enough. But
those are problems the industry should solve—and not, we
think, at the consumer's expense.
We hope to offer some guidance in a report based on re-

sponses to our 1968 Annual Questionnaire and scheduled
.for publication early in 1969. The Questionnaire will in-
clude questions on readers' experience with color sets,
brand by brand. The resulting data would not, of course,

'predict how a new model might behave, but it should give
a• brand-performance index along the lines of our earlier
'Questionnaire studies on the repair histories of black-arid-
white TV, refrigerators, automobiles and dishwashers and
this month's report on air-conditioner frequency-of-repair
(see page 253s.
As we went to press, Admiral announced that it was ex-

tending its warranty on color picture tubes to three years.,
That's a step in the right direction: we hope other manufac-
turers follow the lead. But longer warranties will not by
themselves solve the repair problem. Until there's a more
reliable product and a nmre knowledgeable repair indus-
try, the trouble with color TV should give pause to any
potential buyer of this expensive product.



My color .a:t wa;.a.livered promptlyttit
vi vi to gut Ii operational i,pretid

out upa:.,odically over several weeks
v.ith the .h,aler finally agreeing it
did not cork very well but tit he could
not ,p end :my I. iinv on it.
It ti'. to ti, company ivent unan,

,xered. and a telephone call finally
elicited the information. "Ni. only
guarantee the picture tubo. V.e do not
gt,:rantee the set will work." They
,uf:P.e,ted I pay another franchised
denier to intju5t. the :let.

During the first three months we
enjoyed only about three weeks of
entertainment because the picture
tube had to be replaced twice. Four
months after the warranty had ex-
pired, the real blow landed. The
transformer burned out and will
cost about $100 to repair.

We are once again watching our black
:white TV. The color set has become
a financial disaster, and we doubt
whether it is even worth repairing.
The company said it was an "unfor-
tunate situation" but there wasn't
anything they could do about it.
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The repairman had our set for five
weeks; and as soon as it was returned
to us, it was out of focus--there are
lines in it--the color is green (even
though we have the green tint turned
all the way out)--there is contin-
uously a series of all different color
bars going through the picture. He
refused even to come and look at the
set (saying that he wasn't going to
leave a paying customer to come and
look at our set for nothing). Since
then the dealer has been giving us
the run around'.

At fourteen month:, the blue gun
of the color tube failed. Most of
us expect and accept the fact
that minor parts or tubes may have
to be replaced occasionally, but
to find that a picture tube
fails two months after a warran-
ty expires,' with no recourse
except to purchase a new one for
about one-third of the original
cost, hardly fulfills the manu-
facturer's claim of reliability.

Although we have
spent over 0250 for
repairs on our set,
we have no color.

On the second day the pic-
ture started stretching
and contracting. After
many calls to a technician who
came after two weeks, the defect
could not be corrected so the
chassis was taken to the Shop
or 10 days. When it was de-

livered the defect showed
up again. A B & W set on the same
antenna and line works fine so
it cannot be a local disturb-
ance. The dealer will not ex-

the set.

Our set has lame color blotches
of yellow, red and blue. The
serviceman had done all he
could. But there was not any. im-
provement. My dealer is now
very reluctant to replace the
set even though he had agreed to
do that if those color blotches
could not be satisfactorily
removed. He said he will suffer
losses because he will not be
able to sell the set to anyone
else and the company will not
reimburse him for the bad set.

I purchased my color

television one year and
nine months ago. I have

spent $295 on .repairs

and a new picture tube.

The company sent me a

polite letter saying
that- this is my problem

Senator Moss. We will now adjourn.
(Thereupon, at 12 noon the hearing was adjourned subject to the

call of the Chair.)
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Hon. FRANK E. Moss,
Chairman, Senate Consumer Subcommittee,
Washington, D.C.

ADDITIONAL STATEMENTS, LETTERS, AND ARTICLES

ACOUSTIC RESEARCH, INC.,
Cambridge, Mass., March 25, 1970.

DEAR SENATOR Moss: In connection with your hearings on product guarantees
I wish to submit a statement for your consideration.
We have been seeing reports on TV and in the press of the hearings of your

subcommittee which seem to indict a large part of American business for their
practices in connection with consumer product guarantees. From my personal
experience I agree that much of the criticism is justified. However, there are
many American manufacturers of consumer products who offer and fulfill mean-
ingful guarantees. I think ours is such a company.
Acoustic Research, Inc. has been in business since 1954. We manufacture

and sell a line of high fidelity speaker systems, turntables, amplifiers and FM
receivers designed primarily for reproduction of music in the home. We will
sell directly to retail stores who offer our products for sale to consumers. The
list prices of our products range from $57 to $420 per unit.
The following is a verbatim statement of the AR product guarantee as set

forth on the inside of the back cover of our product catalog (copy enclosed).
"AR Product Guarantee: the workmanship and performance in normal use

of AR products are guaranteed from the date of purchase; 5 years for speakers,
3 years for turntables, and 2 years for electronics. These guarantees cover parts,
repair labor, and freight costs to and from the factory or nearest authorized
service station. New packaging if needed is also free.
"This means no cost for parts, no cost for labor, no cost for 'service charges,'

and no cost for freight, whether to and from the nearest authorized service
station or the factory. New cartons, if needed, are free. The only cost is incon-
venience, which we greatly regret, and try to minimize.
"On occasion, consumers have reason to complain about a product they have

bought. If you buy an AR product and are dissatisfied for some reason we want
to know about it. You may write to one of the following:
G. Landau, Vice-President, Marketing
R. F. Allison, Vice-President, Production & Quality Control, Acoustic Research,

Inc., 24 Thorndike Street, Cambridge, Massachusetts 02141."
Acoustic Research, Inc. also spends part of its advertising budget to urge upon

its consumers a greater understanding of its product guarantee. In this con-
nection I enclose copies of five advertisements, two of them in current publication.

Please note that the AR product guarantee relates not only to factory work-
manship, but also to performance in accordance with published specifications
based on objective measurements. In this connection I am pleased to enclose
technical specifications which we furnish to consumers on:
(a) All AR speaker systems.
( b) The AR turntable.
(c) The AR amplifier.
(d) The AR receiver.
We believe that our guarantee is unique in our industry. Besides being fair,

such a guarantee policy is also very good business practice. We have become,
over the years, one of the most successful companies in our industry.
We also measure the effectiveness of our policy by the unsolicited acclaim which

it receives from consumers. We have built up several thick files of letters of com-
mendation. A recent one which crossed my desk came from a Mr. James M. Lang-
ston, Jr. of Bladensburg, Maryland. This was a carbon copy of a letter he sent
to Consumers Union with a further copy to the President's Commission on Con-
sumer Research. I enclose a copy of this letter.

(267)
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Our guarantee policy has also received recommendation from other parties,
among them Consumer Reports, the publication of Consumers Union, a non-com-
mercial organization. I enclose a copy of page 332 of the June 1967 issue of Con-
sumer Reports which comments on our guarantee policy.

It is my feeling that the manufacturer of a consumer product should be
obliged in some reasonable manner to apprise prospective consumers of all ma-
terial elements of the products offered including the guarantee. I believe particu-
larly that omission of a clear statement of the product guarantee and lack of a
reasonable attempt to place it before the eyes of the consumer may sometimes
properly be regarded as constructive misrepresentation.
I very much appreciate the opportunity to present this statement. We are

prepared to submit further details upon request or to appear before your sub-
wmmittee should you wish us to do so.

Sincerely yours,
A. J. HOFFMAN, President.

CONSUMERS UNION,
Mt. Vernon, N.Y.
GENTLEMEN: In early 1969 I purchased an Acoustic Research amplifier. After

receiving the amplifier, I asked several important questions about special instal-
lation problems. These questions were answered promptly and courteously by
AR's field service engineer.
In September the right channel of the amplifier developed a hissing and bub-

bling sound. The amplifier was subsequently returned for repair. It was re-
paired and returned; followed by a check for the transportation charges.
In January 1970 I again had trouble with the right channel of this amplifier.

I wrote AR and I quote from their answer.
"Please use the enclosed label for returning your amplifier to us. If we con-

firm the defect, we will replace the unit with another. * * * "
AR replaced the amplifier with a new one and once again reimbursed my ship-

ping charges.
Acoustic Research had a 2-year guarantee on their amplifiers plus reimburse-

ment for shipping charges incurred. They evidently intend to live up to their
warranty.
In this day and time when you get so many run-arounds about warranties and

shoddily made equipment, it is indeed a pleasure to find a company whose aim
is to please its customers.

Sincerely yours,
JAMES M. LANGSTON, Jr.

PRODUCTS AND GUARANTEES—AR's VIEWPOINT

The goal of high-fidelity reproduction is the truthful, accurate reproduction
of the broadcast or recording chosen by the listener. Writers and reviewers may
speculate about their preferences in equipment appearance, cabinet size or eccen-
tricity of design, but accuracy is a measurable, objective quantity. It is the quality
for which the consumer pays when he buys high-fidelity equipment. Degrdation
of this quality is as offensive in the cartridge as in the tuner, as unacceptable in
a speaker system as in an amplifier, for the end result as heard by the music
listener is the same.

Acoustic Research publishes comprehensive performance data for every one of
its products. The data given is measured in accordance with standards estab-
lished by recognized government and technical organizations. The specifications
for the AR receiver, for example, include 29 curves, carefully plotted on graphs
which allow the interested reader to compare the performance we state to that
actually measured on typical receivers. Claims are the language of advertising;
data is the substance of science.
The accuracy and validity of the data published by AR and its reliability,

even after the products have been used, is assured by a guarantee which to our
knowledge is without precedent or counterpart in the audio field.
The workmanship and performance in normal use of AR products are guaran-

teed from the date of purchase; 5 years for speaker systems, 3 years for turn-
tables, 2 years for electronics. These guarantees cover parts, repair labor, and
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freight costs to and from the factory or nearest authorized service station. New

packaging if needed is also free.
The AR catalog and complete technical data on any AR product are available

free upon request.

THE AR GUARANTEE-NOT ONE CENT FOR PARTS, NOT ONE CENT FOR LABOR, NOT

ONE CENT FOR SERVICE CHARGES, NOT ONE CENT FOR FREIGHT

AR guarantees are unmatched in the high fidelity industry. They are also easy

to read. We believe that when a consumer buys a product, he should get one

that works as he has been told it will work for the price he has been asked to

pay. If the product then fails to operate correctly through no fault of the con-

sumer, the manufacturer must accept responsibility for the failure at no cost

to the consumer. A guarantee under which the consumer is forced to pay, per-

haps repeatedly, for the manufacturer's errors, is not fair.
Acoustic Research guarantees its loudspeaker systems for 5 years, its turn-

table for 3 years, and its amplifier and receiver for 2 years from the date of

purchase. During this time, if a product we have made fails to operate properly

through no fault of the owner, Acoustic Research takes full responsibility for

the necessary repairs. There is no charge for parts which need to be replaced;

no charge for the labor of locating these parts and replacing them; no "service

charge" by Acoustic Research or its authorized service stations; no charge for

shipping, whether to the nearest authorized service station or all the way to our

factory in Cambridge and back; not even a charge for a new carton and packing

materials, if these are needed. The only cost to the owner is inconvenience,

which we deeply regret and make every effort to minimize.

QUALITY CONTROL AT AR

The frequency response of every AR speaker is checked in an anechoic cham-

ber before it is shipped. (Many other tests, of course, are also made.) Acoustic

Research is one of the very few companies in the history of loudspeaker manu-

facturing, so far as we know, that have followed this rigorous practice.

The purpose of such careful quality control is to make sure, as far as is pos-

sible, that AR speakers provide natural reproduction of music, without rattles,

buzzes, distortion, or pseudo-hi-fl exaggerations.
Until now, AR speakers have been sold under a one-year guarantee covering

materials, labor, and freight to and from the factory.
On the basis of our field experience we are now able to extend this guarantee

to five years. The extension is retroactive, and applies to any AR speakers bought

since 1956.
AR speakers are on demonstration at AR Music Rooms, on the west balcony

of Grand Central Terminal in New York City, and at 52 Brattle Street in Cam-

bridge, Massachusetts. No sales are made or initiated at these showrooms.

SPECIFICATIONS AND PERFORMANCE CURVES FOR THE AR AMPLIFIER

The AR amplifier is an integrated stereo preamplifier/control and power am-

plifier, all silicon solid-state. Dimensions (not including control knobs) : with

optional wood cover, 15% in. wide by 4% in. high by 10 in. deep; without wood

cover, 153/8 in. wide by 45/16 in. high by 10 in. deep.
AC power input: 110-120 volts AC, 60 Hz, 125 w. average (500 w. max.). The

following specifications are based on 120-volt AC supply.
Power output, each channel, with both channels driven: 60 watts RMS, 4 ohms;

50 watts RMS, 8 ohms; 30 watts RMS, 16 ohms.
Distortion at any power output level up to and including full rated power: IM

(60 & 7,000 Hz, 4 :1) , less than 0.25%; harmonic distortion, less than 0.5% from
20 Hz to 20 kHz. Distortion figures include phono preamplifier stages.
Freyuency response: ±1 db, 20 Hz to 20 kHz at indicated flat tone control set-

tings, at full power or below.
Switched input circuits: magnetic phono; tuner; tape playback.
Input impedance: phono preamplifier circuit, 50 kilohms ; tape playback and

tuner circuits, 150 kilohms.
Signal to noise ratio: phono input, 57 db, ASA "C" (fiat' weighting; tape play-

back and tuner inputs, 75 db, "C" weighting. Measuurements taken with phono
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input level controls and volume control at maximum gain settings. Input circuits
shorted in accordance with IHF test specifications.

Input sensitivity; phono circuit, 2 my. to 5 my. (adjustable) at 1 kHz for full
power output; tape playback and tuner inputs, 200 my. for full power output.
Outputs: tape record; 4-16 ohm speakers.
Output impedance, tape record output circuit: 5 kilohms when selector switch

is in PHONO position; same as output impedance of music source component
when selector switch is in other positions.
Output impedance at speaker terminals: 0.2 to 0.5 ohm, depending on fre-quency ; see impedance curve on reverse side. Includes resistance of AGC-3speaker fuses.
Damping factor: 8 to 20 for 4-ohm speakers; 16 to 40 for 8-ohm speakers; 32to 80 for 16-ohm speakers. Lower figures apply at 20 Hz; higher figures applyfrom 75 Hz to 20 kHz. Measurements taken with AGC-3 speaker fuses in circuit.Safety features: line fuse; speaker fuses; thermostatic circuit breakers onboth channels, self-resetting.
Controls: input selector switch; tape monitor switch; individual bass controlfor each 'channel with concentric friction-clutch shafts; individual treble controlfor each channel with concentric friction-clutch shafts; concentric balance con-trol and mode switch (mono, null-balance, stereo positions) ; power on/off andvolume control. On rear panel, individual phono input level control for eachchannel with concentric shafts.
Special circuit features: DC driver clamping circuit to provide very cleanclipping and recovery from overloads. This feature increases the usable dynamicrange by keeping sound clean at very high power levels • "Idler" power supplytakes over while main amplifier power switch is in "off" position, to eliminateturn-on pulses and noise bursts typical of other transistor circuits. • Bass tonecontrol curves are tailored to provide meaningful loudness compensation, byequalizing for the differences in hearing sensitivity curves at varying loudnesslevels. Other types of "loudness compensation" circuits do not allow for thefact that the ear's frequency response is not "flat" at the loudness levels oflive music itself. • built-in null circuit provides quick, accurate means forchannel balancing. • Color-coded input and output connectors simplify installa-tion, help prevent mistakes in hookup. I Stable, trouble-free operation withspeakers of any conventional make or design; will even tolerate short circuitswithout damage to transistors.
Suggested selling price: $250 with black aluminum cover. Optional oiledwalnut wood cover: $15.
Guarantee: The workmanship and performance in normal use of the ARamplifier are guaranteed for two years from date of purchase. This guaranteecovers parts, repair labor, and freight costs to and from the factory or nearestauthorized service station. New packaging, if needed, is also free.

STATEMENT OF AMERICAN MOTORS CORPORATION
American Motors Corporation appreciates the opportunity to comment onthe Federal Trade Commission report concerning product quality and warrantyperformance in the automotive industry.
Programs to improve all areas of our operations that have a bearing uponcustomer satisfaction have top priority throughout our organization. We lookwith the greatest sense of urgency upon the need to provide our customers withconstantly improved product quality, easier repairability and satisfactory service.There is no question that we can meet our growth objectives, and achieve astronger competitive position in the automotive industry, only by deserving andretr iling the co::fidence and support of those who purchase our products. Wecan do this only with products that are identifiable for quality and with serviceand warranty policies which demonstrate a basic concern for the needs andexpectations of the motoring public.
Our approach to product quality is that it is a total concept, which involvesmore than modern manufacturing techniques and programs to check upon resultsat the end of an assembly line.
It originates with the product idea and then must be carried through the fulldevelopment process, involving design, purchasing, engineering, manufacturing,quality control and service.
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It reflects more than management policy, however firmly stated. In the face
of ever increasing production pressures and ever increasing product complexity,
it requires a firmly ingrained organizational philosophy and the establishment
of specific objectives for each function which has a part in the total system.
It necessitates that the quality assurance function operate completely apart

from the manufacturing quality group, running daily audits on production and
evaluating quality from the standpoint of the customer.
This is our approach to product quality. We believe in it because it works. We

cannot claim to have eliminated mistakes, but we are reducing their number.
Equally important, we are improving the speed with which we pinpoint and
correct them.
When our customers require servicing, whether under terms of our warranty

or not, we know that their continued loyalty depends upon their being able to
get prompt and satisfactory service.
We are strengthening our service capability with programs in several key

areas—by building cars which are easier to repair, providing intensive training
for dealer service management and mechanics, working with our dealers to im-
prove their service facilities.
Our 1970 product lines reflect the progress we have made in the matter of

easier and less costly repairability. The compact Hornet, which we introduced
in September, and the subcompact Gremlin, which will be in the show rooms
of Washington area dealers on April 1, both include a variety of features which
were developed with fast, easy servicing specifically in mind. These include easily
removable fenders, grill, headlamps, instrument clusters, locks and latches, more
accessible engine parts and fuses, and key parts that can be quickly adjusted if
necessary.
In training dealer mechanics, we are not aware that other car manufacturers

have matched our program for bringing advanced, up-to-date instruction right

to dealers' doorsteps.
We accomplish this with a fleet of vans which serve as completely equipped

traveling classrooms, staffed by expert instructors. These vans now travel 60,000
or more miles a year. Since we began the program, more than 50,000 specific

courses have been completed by dealer servicemen.
However, developing the skills of mechanics meets only a part of the challenge

of good customer service. The quality of service management is an equally, if
not more, critical factor.
, Organization and planning are all important today in improving service, and

it is the manager who must perform these functions. We believe that these are
areas in which the automotive industry faces its most pressing customer rela-
tions problems, for in our opinion, the quality of service management throughout
the industry has been woefully inadequate.

Accordingly, we have organized with the faculty of Northwood Institute a

special advanced training program for the service managers of our dealerships.
It is available on a regional basis, and both the company and dealers have been

well pleased with the results.
A key factor in any program aimed at improving customer service is the rela-

tionships that exist between the company and its dealers. The market pressures

exerted by the presence on our highways of 100 million vehicles can, as has be-
come apparent, give rise to problems and misunderstandings concerning warranty

coverage and procedures, and servicing requirements covered by the franchise
agreement.
We believe that our dealer relationships at American Motors are the best

in the automotive industry—an opinion that we have expressed publicly on
numerous occasions. We intend to keep them that way, for this is a significant

plus factor in our drive to even a greater share of market in the only way it can
be won—by assuring that we meet our customers' expectations to the best of our
ability.
We have gained considerable satisfaction from the fact that many of our

dealers, on their own, have invested considerable sums of money in improving
their service facilities. Of course, we cannot claim all of four dealers are fully
equipped to handle the service demands put upon them, but when we find
evidence that dealer service is not up to the standards required by our agree-
ment, we work with them to upgrade performance.
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In substantive terms, our training programs and other activities related ta
improving dealer service resulted in approximately a 50 per cent reduction
in customer service complaints reaching the factory over the past two years.
Such complaints, including warranty-related problems, now involve less than
four per cent of ears sold.
We can and must improve, but we cite these figures to show that we are

making real and encouraging progress.
We want to emphasize that we consider our warranty program to be a basic

customer relations tool.
We expect our dealers to observe the specific requirements regarding new car

preparation, warranty work and service that are included in our franchise
agreement. In turn, American Motor provides liberal reimbursement for work
done under the warranty program and for all customer relations policy
adjustments.
For example, our dealers are reimbursed at a hourly rate that is much higher

the basic hourly pay rate of a comparably skilled craftsman. Further, we pay
for each job on the basis of a standard work time that we know is 25 to 35
per cent above the total time actually needed by the average mechanic.
We believe that this approach is fair and equitable, and that it provides the

-necessary foundation for satisfactory performance on the part of our dealer
group.
Many customer complaints can be traced to a misunderstanding of the con-

ditions of the warranty, but our position is that good customer relations re-
quires more than a strict interpretation of these conditions.
When a complaint reaches the company, we judge it from the standpoint of

the customer. If his expectations are reasonable and valid, we make every effort
to satisfy him, regardless of warranty. This is supported by many cases on file.
In the past four years, American Motors has paid almost $8 million for policy
adjustments over and beyond normal warranty obligations.
We look upon administration of the warranty program as a valuable source of

quality information, one which provides quick identification of defects requiring
corrective action. Field reports are processed through our computer system, and
the information becomes one basis for improved quality procedures from point
of supply through final assembly.
In summary, we believe that the inexorable relationship between our suc-

cess in the automotive industry and sound customer relations programs provides
all the incentive we need to strive for constant improvement.
We further believe that our present product quality and customer relations •

programs are effective, and provide all of the control points that are necessary.
If it were possible to produce defect-free cars with present technology, and

to reduce customer complaints to zero, we would do so. But we are dedicated to
working toward these goals, and we can conceive of no further regulation which
would increase that dedication. We don't believe that punitive regulation will
help solve the problems we face.
Unnecessary regulation increases costs in area where costs are already a

tremendous problem, without producing customer benefits which are even nearly
comparable.
For one example, the Automobile Quality Control Act outlined in the recent

Federal Trade Commission report includes no provision for problems of misuse
and improper maintenance over which manufacturers have no control. We can
visualize that this could seriously impair programs aimed at providing satis-
factory service to customers whose complaints are fair and reasonable, asidefrom warranty considerations.

Imperfections exist in any large, complex business. However, we submit thatthe automotive industry is, in good faith, making costly and far-reaching effortsto minimize these imperfections. The industry has the resources, the skills andthe knowledge resulting from experience to get the job done.
The problems we face involve the experiences of a relatively small number of

car owners. This does not make them less serious, but at the same time, theycannot be construed as representing the failure of a total system which, despite
shortcomings, is a tribute to the ingenuity of an industry and of our businesssystem.
Government and industry are logical allies in meeting the various problemswhich explosive growth has created. But effective answers will come from within
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industry, particularly if government views its role as stimulating the competition
which propels dedicated people toward ever higher standards of performance.
We have been told that the Department of Justice will submit proposed legis-

lation on this subject on Friday, March 13. American Motors would like to
reserve the right to comment on that bill when it is available.

GENERAL MOTORS CORPORATION,
March 23, 1970.

The Honorable FRANK E. Moss,
U.S. Senate,
Wa8kington, D.C.
DEAR SENATOR Moss: General Motors has been following closely the consid-

eration your Consumer Subcommittee has been giving to proposals for legislation
on warranty and quality. The wide diversity of these proposals, as well as the
general nature of some (covering as they do all types of end products), makes it
difficult for use to comment specifically on them. Moreover, the administration
proposal has not yet been introduced, though it was outlined in testimony pre-
sented to your Subcommittee by administration witnesses on Marcch 11, 1970.
Thus, at this time it would appear to be more fruitful for General Motors to

submit a statement as to what we have been doing recently to alleviate and
eliminate problems of customer satisfaction in connection with automobile war-
ranties. We certainly recognize, and have recognized, that this is a troublesome
area. However, we believe these comments will show we are responsive to appro-
priate criticisms and suggestions. We believe we have made progress and that
what we have been doing in this regard should be thoughtfully considered before
the enactment of any legislation which would provide warranty standards for
the automobile industry in an area which historically has been competitive.
In the last year or so, General Motors and its dealers have intensified their

efforts—or instituted new programs—in the following areas:

DEALER COMPENSATION FOR PERFORMANCE OF WARRANTY REPAIRS

Beginning May 1, 1969, General Motors increased its compensation to dealers
for labor expended in performing warranty repairs.
We now markup the dealers' base labor costs by 220% instead of the 200%

markup previously used. For a dealer who has a base labor rate of $3.50 per hour
for mechanics, the new markup means an increase of 700 per warranty labor
hour, or a total of $7.70. In addition, dealers receive reimbursement for
mechanics' eligible fringe benefits at 150% of the costs. For example, if the
dealer paying his mechanics $3.50 per hour has fringe benefit costs of 500 per
hours, he would receive fringe benefit reimbursement of 750 per warranty labor
hour. This amount added to the $7.70, results in a warranty reimbursement rate
of $8.45 per hour—on a base labor cost of $3.50 per hour.
Over the years General Motors has furnished replacement parts needed for

warranty work to the dealer at no charge, and currently pays the dealer 25%
of the regular dealer parts cost for handling.

General Motors is continuing its policy of paying a warranty advance to its
dealers. Under this policy, each dealer receives an amount equal to his warranty
claims for an average month. This advance is adjusted periodically to reflect
changes in his average. As a result, the dealer is working with General Motors
money and does not have his capital tied up in, warrantpelaims receivable.
As a Matter of policy, General Motors studies warranty reimbursement on a

continuing basis.
CUSTOMER COMPLAINTS

To assist customers who want to know how and where to register complaints
of unsatisfactory service, each of the GM car divisions now includes in the Own-
er's Manual given to each purchaser, a simple three step procedure for the owner
to follow. These steps are:

1. Discuss the problem with a member of dealership management.
2. Contact the local zone office, if the dealer could not readily resolve the

problem.
3. Contact the divisional owner relations office in the event satisfaction is not

achieved from the first two steps.
The addresses and telephone numbers of the zone offices and the divisional

owner relations office are listed in the Owner's Manual.
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GM was the first auto manufacturer to cooperate with the Better Business
Bureau in its "BBB Hot Line" to expedite customer complaints regarding auto-
mobile service problems. In dealing with complaints, BBB urges they first be
handled at the local bureau and dealer level. If results are not obtained there,
the complaint is referred to the National Bureau which puts the problem directly
before an executive of the manufacturer for action and receives a report on the
action taken.
In an effort to be of greater assistance, General Motors prepared and sent to

each local. BBB office a booklet showing the three step procedure by which an
owner can register a complaint. The booklet also contains the addresses and tele-
phone numbers of the zone offices and divisional owner relations office for each
of the car divisions.
In many localities—and in all but two states—there are either official agencies

or voluntary organizations which are devoted to consumer interests. GM has
just furnished each of these 111 groups with a booklet listing the addresses of
all zone and home offices of the car divisions. This booklet enables each group
to contact the appropriate office regarding a consumer complaint. In addition,
each group was advised of the address of the executive in the corporation who
handles owner relations, along with his offer of assistance.
Last year, personnel of the car divisions held over 2,400 special meetings—

most of them dinner meetings—with entire dealership organizations. The pur-
pose was to create a renewed awareness of the importance of treating people like
they themselves would want to be treated. Over 62,000 dealer employes and our
sales and service organizations were exposed to the theme "a rising tide lifts
all boats"—stressing the benefits to every "employe—regardless of his job—of
maintaining good owner relations.

MECHANIC TRAINING

Under the GM Training Center Program which began in 1953, mechanics re-ceive training in 30 centers located strategically across the United States in
areas of high vehicle and dealer density. In 1969 alone, 96,835 mechanics receivednearly 2.5 million man-hours of free classroom and shop instructions at a cost ofapproximately $7.5 million to General Motors.
Of particular interest at this time are the "job entry" training activities GMdeveloped so that persons with limited experience can obtain training to helpthem qualify as auto mechanics. Three programs are involved:
1. Dealer Cooperative Work Training Program, which is designed to upgradedealer service personnel who have mechanical aptitude but who lack mechancialtraining. This nine-week program covers body or mechanical repairs, and al-ternates two or three week periods of instruction at the GM Training Centerwith two week periods of on-the-job training in the dealership.
2. Advanced Vocational Training is offered to graduates of high schools andvocational trade schools. Young men, employed by GM dealers are enrolled in anintensive 240-hour advanced training course.
3. Project Transition (which was initiated by the Department of Defense) isdesigned to help members of the armed forces learn job skills before they returnto civilian life. Special six-week courses in auto mechanics are offered at GMTraining Centers near military bases. On completion, each trainee is offered ajob opportunity with a GM dealer. The training is offered without charge to theserviceman, the armed forces, or the GM dealers.In 1968, more than 3,000 persons received training under these programs whilein 1969 this number increased to almost 5,300 people.From the foregoing, it is evident that General Motors has proceeded on itsown to improve the availability of mechanic trainees and to upgrade the skillsof existing mechanics. This is being accomplished without financial assistancefrom any outside source and without cost to dealers.

FIELD SERVICE PERSONNEL

Last year, we reported to the Federal Trade Commission that the GM cardivisions had 914 field service personnel whose primary responsibility is to assurethat customers are able to obtain all necessary service repairs and to handlecomplaints if customers are not satisfied. On December 31, 1969, there were1,065 men in this capacity—an increase of over 16% in one year.
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Moreover, there are approximately 1,600 additional field employees who are
available to assist in handling service problems. This total includes 920 district
sales managers who, in their frequent contacts with dealers, review dealer serv-
ice performance in an effort to eliminate any conditions causing complaints.

PARTS AVAILABILITY

In 1969, General Motors consolidated its car division parts distribution activi-
ties into the GM Parts Division and charged it with the responsibility of pro-
curing and distributing replacement parts to car dealers through a network of
fifty warehouses. It should be noted the Parts Division is independent of the
car divisions. It has made an excellent beginning in providing better service to
dealers. It is maintaining an improved parts availability in all warehouses.
The Parts Division recently developed a computerized system for use by GM

dealers in ordering parts from the local warehouse. The new system is called
Remote Automatic Parts Input for Dealers (RAPID). The system began at the
end of 1969 on a pilot basis, and already is being used by over 700 dealers. We
anticipate that during 1970, approximately 100 dealers per month will be added to
the system. Although the availability of equipment is a limiting factor, we ex-
pect to have all sections of the country represented in the system by the end of
1970.

These dealers no longer phone or mail parts orders, but instead send all orders
to the warehouse via leased electronic equipment which is installed in the dealer-
ship. With the RAPID system dealers receive faster delivery of parts and are
better able to provide service for their customers. When priority delivery of
parts is necessary, RAPID dealers can receive information regarding parts
availability and shipping dates from the warehouse in approximately one hour.
In this connection, all GM parts warehouses are linked through a computer sys-

tem. In the situation where a car is inoperative, if the replacement part is not
immediately available in the warehouse nearest the dealer, the part can be located
at any warehouse for shipment to the dealer.
We believe it significant that complaints concerning parts availability ( for all

car models) have been substantially reduced in the first two months of 1970
compared to 1969.

TIRE WARRANTY

Last year, we advised the FTC that tire service agreements had been developed
by the five tire manufacturers which supply original equipment tires to General
Motors and that such agreements were being offered to GM care dealers by
the tire manufacturers. Under the agreements, the dealers make adjustments
on tires, including tire warranty adjustments, without the necessity of prior con-
tact with the tire company or a local tire dealer. Claim forms are sent by the
dealer directly to the tire manufacturer. Under this arangement, the owner is
spared the inconvenience and possible misunderstanding which might arise when
there is a question as to whether the unsatisfactory condition reported by the
owner is attributable to the tire or to the vehicle.
During the past year, over 80% of our dealers have signed agreements and

are now able to handle adjustments in connection with customers' complaints
regarding tires.

DEALERSHIP FACILITIES

During the last five years (1965 through 1969) more than 7,100 (or 51%) of
the GM dealers have spent approximately $735,000,000 for new or improved fa-
cilities to better serve their customers. This added over 315 million square feet of
land and over 33 million square feet of building area. In the year 1969 alone, GM
dealers added almost 41 million square feet of land area and well over 4 million
square feet of building area.

It should be noted that approximately 78% of the building area, and 35% of
the outside area, is used for service operations.

SERVICE RESEARCH AND DEVELOPMENT SECTION

General Motors has recently established a Service Research and Develop-
ment Section to improve service to customers.
This Section is responsible for the development of information, procedures and

techniques which will enable our dealers to improve their skills in accurately
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and promptly diagnosing vehicle problems as well as to improve their service
and repair capabilities. To achieve these ends, the Section will thoroughly re-
search existing procedures and equipment relating to diagnosis and repair.
Wherever possible, the Section will Improve upon—and develop new—procedures
and equipment in those areas.
Improvements in procedures and techniques will be disseminated through the

car divisions. Improvements in existing equipment, or ideas for new equipment,
will be made readily available to the equipment industry.
The foregoing is a brief summary of the voluntary efforts being made by

General Motors to reduce and eliminate complaints regarding warranty repairs
on automobiles. As we said before, we believe this shows we have voluntarily
made substantial recent efforts to improve customer service in this area and
these efforts will be pursued vigorously. We realize there will continue to be
problems but we are working hard to do a better job for our customers. We
would hope you would take this into account in considering enactment of any
legislation which would place restrictions on automobile and truck warranties.
It would be appreciated if you would make this letter a part of the record.

Sincerely,
M. W. WORDEN.
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