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EQUAL EMPLOYMENT OPPORTUNITIES ENFORCEMENT
ACT

MONDAY, AUGUST 11, 1969

U.S. SENATE,
SUBCOMMITTEE ON LABOR OF THE

COMMITTEE ON LABOR AND PUBLIC WELFARE,
Washington, D.0 .

The subcommittee met at 10 a.m., pursuant to call, in room 4232,
New Senate Office Building, Senator Harrison A. Williams, Jr.,
(chairman of the subcommittee) presiding.

Present: Senators Williams, Mondale, Eagleton, Cranston, Javits,
and Prouty.
Committee staff members present: Robert E. Nagle, associate coun-

sel; Eugene Mittelman, minority counsel; Peter Benedict, minority
labor counsel.

Senator WILLIAMS. The Subcommittee on Labor now will come to
order to consider bill S. 2453 designed to strengthen the enforcement
powers of the Equal Employment Opportunity Commission.
This is our beginning of hearings on this legislation. The goal of

assuring equal employment opportunity to all of our citizens was made
a national commitment when Congress enacted title VII of the Civil
Rights Act of 1964.
Unfortunately, however, the machinery we created for achieving

this goal was not in all respects equal to that commitment. In particu-
lar, the 1964 act failed to give the Commission the enforcement power
to back up its findings of discrimination based on race, color, religion,
sex, or national origin. Its authority in such cases has been limited to
conciliation efforts.

Since it began operating, the Commission has time and time again
pointed out how this gap between its responsibility and its authority
has seriously limited its effectiveness. The Commission has repeatedly
requested. the Congress to make our national commitment to equal
opportunity a credible one by providing it with the power to issue
judicially enforceable cease and desist orders when it finds that a dis-
criminatory practice has occurred.
The chief purpose of this bill S. 2453, therefore, which was intro-

duced with broad bipartisan support, is to provide the Commission
with just such authority. S. 2453 also aims to make the Commission's
jurisdiction more comprehensive, since it provides for consolidating
within this Commission other equal employment opportunity programs
of the Federal Government as well as broadening its jurisdiction to
areas of employment both in the private sector and in State and local
governments which are now excluded from the coverage of title VII.

(1)
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Last Friday, Senator Prouty introduced another bill numbered S.
2806 on behalf of the administration which provides a substantially
different approach than that of S. 2453.
While the bill as I understand it was referred to another committee,

I am not sure whether it will continue to reside there. I think it would
be appropriate and proper for those of our witnesses who have had an
opportunity to study this bill to comment on Senator Prouty's bill
as well.
I believe in opening these hearings we are turning to unfinished

business which must be completed. I am hopeful as a result of our
endeavors here we will finally act to make the Commission a truly
effective instrument for eliminating discrimination in employment and
thereby make our commitment to this goal a reality for all America.
At this point the bills under consideration will be printed in the

record, without objection.
(The bill S. 2453 and the amendment in the nature of a substitute

subsequently introduced by Senator Prouty as amendment No. 143
follow:)
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91sT CONGRESS
1sT SEssiox S. 2453

IN THE SENATE OF THE UNITED STATES

JUNE 19, 1969

Mr. WILLIAMS of New Jersey (for himself, Mr. 11Avii, Mr. BllooKE, Mr. CASE,
Mr. DODD, Mr. EAGLETON, Mr. FONG, Mr. G000w., Mr. GRAVEL, Mr. HARRIS,
Mr. HART, Mr. HARTKE, Mr. HATFIELD, Mr. HUGHES, Mr. INOUYE, Mr.
JACKSON, Mr. JAVITS, Mr. KENNEDY, Mr. McCARTur, Mr. McGovEnx, Mr.
MATHIAS, Mr. METCALF, Mr. MONDALE, Mr. MONTOYA, Mr. MUSKIE, Mr.
PACKWOOD, Mr. PELL, Mr. l'EncY, Mr. PuoxmmE, Mr. RIBICOFF, Mr.
SCHWEIKER, Mr. SCOW, Mr. STEVENS, Mr. TYDINGS, and Mr. YOUNG Of
Ohio) introduced the following bill; iiicii %%as feud twice and referred
to the Committee on Labor and Public Welfare

A BILL
To further promote equal employment opportunities for

American workers.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Equal Employment Op-

4 portunities Enforcement Act".

5 SEC. 2. Section 701 of the Civil Rights Act of 1964 (7S

6 Stat. 253; 42 U.S.C. 2000e) is amended as follows:

7 (a) Strike "twenty-five" wherever it appears therein

8 and insert in lieu thereof "eight".

II
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1 (b) In subsection (a) insert "governments, govern-

2 mental agencies, political subdivisions" after the word

3 "individuals".

4 (c) In subsection (b) strike out "a state or political

5 subdivision thereof" and insert in lieu thereof "the District

6 of Columbia".

7 (d) In subsection (e) beginning with the semicolon

8 strike out through the word "assistance".

9 (e) At the end of subsection (h) insert before the

10 period a comma and the following: "and further includes

11 any governmental industry, business, or activity".

12 SEC. 3. Subsections (a) through (d) of section 706 of

13 the Civil Rights Act of 1964 (78 Stat. 259; 42 U.S.C.

14 2000e-5, a—d) are amended to read as follows:

15 "(a) The Commission is empowered, as hereinafter

16 provided, to prevent any person from engaging in any unlaw-

17 ful employment practice as set forth in section 703 or 704

18 of this title.

19 "(b) Whenever a charge is filed by or on behalf of a

20 person claiming to be aggrieved, or by a member of the

21 Commission, alleging that an employer, employment agency,

22 labor organization, or joint labor-management committee

23 controlling apprenticeship or other training or retraining,

24 including on-the-job training programs, has engaged in an

25 unlawful employment practice, the Commission shall serve a
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3

1 copy of the charge on such employer, employment agency,

2 labor organization, or joint labor-management committee

3 (hereinafter referred to as the 'respondent') and shall make

4 an investigation thereof. Charges shall be in writing and shall

5 contain such information and be in such form as the Commis-

6 sion requires. Charges shall not be made public by the Corn-

7 mission. If the Commission determines after such investiga-

8 tion that there is not reasonable cause to believe that the

9 charge is true, it shall dismiss the charge and promptly

10 notify the person claiming to be aggrieved and the respond-

11 ent of its action. If the Commission determines after such

12 investigation that there is reasonable cause to believe that the

13 charge is true, the Commission shall endeavor to eliminate

14 any such alleged unlawful employment practice by informal

15 methods of conference, conciliation, and persuasion. Nothing

16 said or done during and as a part of such informal endeavors

17 may be made public by the Commission, its officers or em-

18 ployees, or used as evidence in a subsequent proceeding

19 without the written consent of the persons concerned. Any

20 person who makes public information in violation of this sub-

21 section shall be fined not more than $1,000 or imprisoned for

22 not more than one year, or both. The Commission shall

23 make its determination on reasonable cause as promptly as

24 possible and, so far as practicable, not later than one hundred

25 and twenty days from the filing of the charge or, where ap-
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1 plicable under subsection (c) or (d) , from the date upon

2 which the Commission is authorized to take action with

3 respect to the charge.

4 "(e) In the case of a charge filed by or on behalf of

5 a person claiming to be aggrieved alleging an unlawful

6 employment practice occurring in a State, or political sub-

7 division of a State, which has a State or local law prohibiting

8 the unlawful employment practice alleged and establishing

9 or authorizing a State or local authority to grant or seek

10 relief from sod' practice or to institute criminal iiroceedings

11 with respect thereto upon receiving notice thereof, the Coin-

12 mission shall take no action with respect to the investigation

13 of such charge before the expiration of sixty days after pro-

14 ceedings have been commenced under the State or local

15 law: Provided, That such sixty-day period shall be extended

16 to one hundred and twenty days during the first year after

17 the effective date of such State or local law. If any require-

18 ment for the commencement of such proceedings is imposed

19 by a State or local authority other than a requirement of

20 the filing of a written and signed statement of the facts

21 upon which the proceeding is based, the proceeding shall be

22 deemed to have been commenced for i'he purposes of this

23 subsection at the time such statement is sent by certified

24 mail to the appropriate State or local authority.

25 "(d) In the ease of any charge filed by a member of

•

•



7

5

1 the Commission alleging an unlawful employment practice

2 occurring in a State or political subdivision of a State which

3 has a State or local law prom biting the practice alleged and

4 establishing or authorizing a State or local authority to grant

5 or seek relief from such practice or to institute criminal pro-

6 ceedings with respect thereto upon receiving notice thereof

7 the Commission shall, before taking any action with respect

8 to such charge, notify the appropriate State or local officials

9 and, upon request, afford them a reasonable time, but not

10 less than sixty days, provided that such sixty-day period

11 shall be extended to one hundred and twenty days during

12 the first year after the effective day of such State or local

13 law, unless a shorter period is requested, to act under such

14 State or local law to remedy the practice alleged.

15 "(e) A charge under this section shall be filed within

16 one hundred and eighty days after the alleged unlawful

17 employment practice occurred and a copy shall be served

upon the person against whom such charge is made as soon

19 as practicable thereafter, except that in a case of an un-

20 lawful employment practice with respect to which the person

21 aggrieved has initially instituted proceedings with a State

22 or local agency with authority to grant or seek relief from

23 such practice or to institute criminal proceedings with re-

24 spect thereto upon receiving notice thereof, such charge shall

25 be filed by or on behalf of the person aggrieved within three
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1 hundred days after the alleged unlawful employment practice

2 occurred, or within thirty days after receiving notice that

3 the State or local agency has terminated the proceedings

4 under the State or local law, whichever is earlier, and a

5 copy of such charge shall be filed by the Commission with

6 the State or local agency.

7 " If the Commission determines after attempting to

8 secure voluntary compliance under subsection (b) that it

9 is unable to secure from the respondent a conciliation agree-

10 acceptable to the Commission and to the person ag-

11 grieved, which determination shall not be reviewable in

12 any court, the Commission shall issue and cause to be served

13 upon the respondent a complaint stating the facts upon

14 which the allegation of the unlawful employment practice is

15 based, together with a notice of hearing before the Commis-

16 sion, or a member or agent thereof, at a place therein fixed

17 not less than five days after the serving of such complaint.

18 Related proceedings may be consolidated for hearing. Any

19 member of the Commission who filed a charge in any case

20 shall not participate in a hearing on any complaint arising

21 out of such charge, except as a witness.

22 " (g) A respondent shall have the right to file an answer

23 to the complaint against him and with the leave of the Corn-

24 mission, which shall be granted whenever it is reasonable and

25 fair to do so, may amend his answer at any time. Respond-

•
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ents and the person aggrieved shall be parties and may

2 appear at any stage of the proceedings, with or without

3 counsel. The Commission may grant such other person a

4 right to intervene or to file briefs or make oral arguments

5 as amicus curiae ot for other purposes, as it considers up-

6 propriate. All testimony shall be taken under oath and shall

7 be reduced to writing.

8 " (h) If the Commission finds that the respondent has

9 engaged in an unlawful employment practice, the Commis-

10 sion shall state its findings of fact and shall issue and cause

11 to be served on the respondent and the person or persons

12 aggrieved by such unlawful employment practice an order

13 requiring the respondent to cease and desist from such 

un14

-

15

16

17

18

19

20

21

22

23

24

25

lawful employment practice and to take such affirmative

action, including reinstatement or hiring of employees, with

or without backpay (payable by the employer, employ-

ment agency, or labor organization, as the case may be, re-

sponsible for the unlawful employment practice) , as will

effectuate the policies of this title: Provided, That interim

earnings or amounts earnable with reasonable diligence by

the aggrieved person or persons shall operate to reduce the

backpay otherwise allowable. Such order may further re-

quire such respondent to make reports from time to time

showing the extent to which he has complied with the order.

If the Commission finds that the respondent has not en-
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1 gaged in any unlawful employment practice, the Commis-

2 sion shall state its findings of fact and shall issue and cause

3 to be served on the respondent and the person or persons

4 alleged in the complaint to be aggrieved an order dismissing

5 the complaint.

6 " (i) After a charge has been filed and until the record

7 has been filed in court as hereinafter provided, the proceed-

8 Mg may at any time be ended by agreement between the

9 Commission and the parties for the elimination of the alleged

10 unlawful employment practice, approved by the Conimission,

11 and the Commission may at any tirie, upon reasonable notice,

12 modify or set aside, in whole or in part, any finding or order

13 made or issued by it. An agreement approved by the Corn-

14 mission shall be enforceable under subsection (k) and the

15 provisions of that subsection shall be applicable to the extent

16 appropriate to a proceeding to enforce an agreement.

17 "(j) Findings of fact and orders made or issued under

18 subsections (h) or (i) of this section shall be determined

19 on the record.

20 "(k) The Commission may petition any United States

21 court of appeals within any circuit wherein the unlawful

22 employment practice in question occurred or wherein the

23 respondent resides or transacts business for the enforcement

91 of its order and for appropriate temporary relief or restrain-

25 ing order, and shall file in the court the record in the pro-
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1 ceedings as provided in section 2112 of title 28, United

2 States Code. Upon such filing, the court shall cause notice

3 thereof to be served upon the parties to the proceeding before

4 the Commission, and thereupon shall have jurisdiction of the

5 proceeding and of the question determined therein and shall

6 have power to grant such temporary relief, restraining

7 order, or other order as it deems just and proper, and to make

8 and enter a decree enforcing, modifying and enforcing as so

9 modified, or setting aside in whole or in part, the order of

10 the Commission. No objection that has not been urged
11 before the Commission, its member, or agent shall be con-
12 sidered by the court, unless the failure or neglect to urge such

13 objection shall be excused because of extraordinary circum-
14 stances. The findings of the Commission with respect to
15 questions of fact if supported by substantial evidence on the
16 record considered as a whole shall be conclusive. If any party
17 shall apply to the court for leave to adduce additional evi-
18 dence and shall show to the satisfaction of the court that such
19 additional evidence is material and that there were reason-
20 able grounds for the failure to adduce such ev:dence in the
21 hearing before the Commission, its member, or its agent,
22 the court may order such additional evidence to be taken

23 before the Commission, its member, or its agent, and to be
24 made a part of the record. The Commission may modify its

34-897 0-70-2
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1 findings as to the facts, or make new findings, by reason of

2 additional evidence so taken and filed, and it shall file such

3 modified or new findings, which findings with respect to ques-

4 tions of fact if supported by substantial evidence on the record

5 considered as a whole shall be conclusive, and its recommen-

6 dations, if any, for the modification or setting aside of its

7 original order. Upon the filing of the record with it the ju-

8 risdiction of the court shall be exclusive and its judgment and

9 decree shall be final, except that the same shall be subject

10 to review by the Supreme Court of the United States as

11 provided in section 1254 of title 28, United States Code.

12 Petitions filed under this subsection shall be heard

13 expeditiously.

14 " (1) Any party aggrieved by a final order of the Corn-

1 5 mission granting or denying, in whole or in part, the relief

16 sought may obtain a review of such order in any United

17 States court of appeals in the circuit in which the unlawful

18 employment practice in question is alleged to have occurred

19 or in which such party resides or transacts business, or in

20 the United States Court of Appeals for the District of Co-

21 lumbia, by filing in such court a written petition praying

22 that the order of the Commission be modified or set aside.

23 A copy of such petition shall be forthwith transmitted by the

24 clerk of the court to the Commission (and to the other

25 parties to the proceeding before the Commission) and there-
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1 upon the Commission shall file in the comi-, the certified

2 record in the proceeding as provided in section 2112 of title

3 28, United States Code. Upon the filing of such petition, the

4 court shall proceed in the same manner as in the case of an

5 application by the Commission under subsection (k) , the

6 findings of the Commission with respect to questions of

7 fact if supported by sit6tantial evidence on the record con-

8 sidered as a whole shall be conclusive, and the court shall

9 have the same jurisdiction to grant such temporary relief or

10 restraining order as it deems just and proper, and in like man-

11 ner to make and enter a decree enforcing, modifying, and en-

12 forcing as so modified, or setting aside in whole or in part

13 the order of the Commission. The commencement of proceed-

14 ings under this subsection or subsection (k) shall not, unless

15 ordered by the court, operate as a stay of the order of the

16 Commission.

17 "(m) The provisions of the Act entitled 'An Act to

18 amend the Judicial Code and to define and limit the juris-

19 diction of courts sitting in equity, and for other purposes,'

20 approved March 23, 1932 (47 Stat. 70 et seq.; 29 U.S.C.

21 101-115), shall not apply with respect to proceedings under

22 subsection (k) , (1) , or (o) of this section.

23 "(n) The Attorney General shall conduct all litigation

24 to which the Commission is a party in the Supreme Court

25 of the United States pursuant to this title. All other litigation
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1 affecting the Commission, or to which it is a party, shall be

2 conducted by the general counsel of the Commission.

3 "(o) Whenever a charge is filed with the Commission

4 pursuant to subsection (b) and the Commission concludes on

5 the basis of a preliminary investigation that prompt judicial

6 action is necessary to preserve the power of the Cormnission

7 to grant effective relief in the proceeding the Commission

8 may, after it issues a complaint, bring an action for appro-

9 priate temporary or preliminary relief pending its final dis-

10 position of such charge, in the United States district court

11 for any judicial district in the State in which the unlawful

12 employment practice concerned is alleged to have been

13 committed, or the judicial district in which the aggrieved

14 person would have been employed but for the alleged un-

15 lawful employment practice, but, if the respondent is not

16 found within any such judicial district, such an action may

17 be brought in the judicial district in which the respondent has

18 his principal office. For purposes of sections 1404 and 1406

19 of title 28, United States Code, the judicial district in which

20 the respondent has his principal office shall in all cases be

21 considered a judicial district in which such an action might

22 have been brought. Upon the bringing of any such action,

23 the district court shall have jurisdiction to grant such in-

24 junctive relief or temporary restraining order as it deems

25 just and proper, notwithstanding any other provision of law.
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Rule 65 of the Federal Rules of Civil Procedure, execpt

paragraph (a) (2) thereof, shall govern proceedings under

this subsection."

SEC. 4. (a) Subsections (e) through (k) of section

706 of the Civil Rights Act of 1964 (78 Stat. 259; 42

U.S.C. 2000e-5, e—k ) and references thereto are redesig-

nated as subsections (p) through (v) , respectively.

(b) In section 706 (p) , as redesignated by this section,

strike out "permit the Attorney Oeneral to intervene in such

civil action if he certifies that the case is of general public

importance." and insert in lieu thereof the following: "per-

mit the Commission to intervene in such civil action if the

Chairman, with the approval of the Commission, certifies

that the case is of general public importance.".

(c) Section 706 (u) , as redesignated by this section,

is amended (1) by striking out " (e) " and inserting in lieu

thereof " (p) ", and (2) by striking out " (i) " and inserting

in lieu thereof " (q) ".

SEC. 5. Section 707 of the Civil Rights Act of 1964

(78 Stat. 2(31; 42 U.S.C. 2000e-6) is amended to read as

follows:

"FURNISHING RECORDS

"SEC. 707. Any record or paper required by section

709 (c) of this title to be preserved or maintained shall be
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1 made available for inspection, reproduction, and copying by

2 the Commission or its representative, upon demand in writ-

3 ing directed to the person having custody, possession, or

4 control of such record or paper. Unless otherwise ordered

5 by a court of the United States, neither the members of the

6 Commission nor its representative shall disclose any record

7 or paper produced pursuant to this title, or any reproduction

8 or copy, except to Congress or any committee thereof, or to

9 a governmental agency, or in the presentation of any case

10 or proceeding before any court or grand jury. The United

11 States district court for the district in which a demand is

12 made or in which a record or paper so demanded is located,

13 shall have jurisdiction to compel by appropriate process the

14 production of such record or paper."

15 SEC. 6. Sections 709 (b) , (c) , and (d) of the Civil

16 Rights Act of 1964 (78 Stat. 263; 42 U.S.C. 2000e-8 (b) —

17 (d) ) are amended to read as follows:

18 "(b) The Commission may cooperate with State and

19 local agencies charged with the administration of State fair

20 employment practices laws and, with the consent of such

21 agencies, may, for the purpose of carrying out its func-

22 tions and duties under this title and within the limitation of

23 funds appropriated specifically for such purpose, engage

24 in and contribute to the cost of research and other projects

25 of mutual interest undertaken by such agencies, and utilize
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the services of such agencies and their employees, and, not-

withstanding any other provision of law, may pay by ad-

vance or reimbursement such agencies and their employees

for services rendered to assist the Commission in carrying

out this title. In furtherance of such cooperative efforts, the

Commission may enter into written agreements with such

State or local agencies and such agreements may include

provisions under which the Commission shall refrain from

processing a charge in any cases or class of cases specified

in such agreements or under which the Commission shall

relieve any person or class of persons in such State or locality

from requirements imposed under this section. The Com-

mission shall rescind any such agreement whenever it de-

termines that the agreement no longer serves the interest

of effective enforcement of this title.

"(c) Every employer, employment agency, and labor

organization subject to this title shall (1) make and keep

such records relevant to the determinations of whether

unlawful employment practices have been or are being com-

mitted, (2) preserve such records for such periods, and (3)

make such reports therefrom as the Commission shall pre-

scribe by regulation or order, after public hearing, as reason-

able, necessary, or appropriate for the enforcement of this

title or the regulation or orders thereunder. The Commission

shall, by regulation, require each employer, labor organiza-
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1 tion, and joint labor-management committee subject to this

2 title which controls an apprenticeship or other training pro-

3 gram to maintain such records as are reasonably necessary to

4 carry out the purpose of this title, including, but not limited

5 to, a list of applicants who wish to participate in such pro-

6 gram, including the chronological order in which such appli-

7 cants were received, and to furnish to the Commission upon

8 request, a detailed description of the manner in which per-

9 sons are selected to participate in the apprenticeship or other

10 training program. Any employer, employment agency, labor

11 organization, or joint labor-management committee which

12 believes that the application to it of any regulation or order

13 issued under this section would result in undue hardship may

14 apply to the Commission for an exemption from the appli-

cation of such regulation or order, and, if such application for

16 an exemption is denied, bring a civil action in the United

17 States district court for the district where such records are

18 kept. If the Commission or the court, as the case may be,

19 finds that the application of the regulation or order to the

90 employer, employment agency, or labor organization in ques-

21 tion would impose an undue hardship, the Commission or the

92 court, as the case may be, may grant appropriate relief. If

23 any person required to comply with the provisions of this

24 subsection fails or refuses to do so, the United States district

25 court for the distrift in which such person is found, resides or



19

17

1 transacts business, shall, upon application of the Commission,

2 have jurisdiction to issue to such person an order requiring

3 him to comply.

4 "(d) In prescribing requirements pursuant to subsection

5 (c) of this section, the Commission shall consult with other

6 interested State and Federal agencies and shall endeavor to

7 coordinate its requirements with those adopted by such

8 agencies. The Commission shall furnish upon request and

9 without cost to any State or local agency charged with the

10 administration of a fair employment practice law informa-

11 tion obtained pursuant to subsection (c) of this section from

12 any employer, employment agency, labor organization, or

13 joint labor-management committee subject to the jurisdic-

14 of such agency. Such information shall be furnished on

15 condition that it not be made public by the recipient agency

16 prior to the institution of a proceeding under State or local

17 law involving such information. If this condition is violated

18 by a recipient agency, the Commission may decline to honor

19 subsequent requests pursuant to this subsection."

20 SEC. 7. Section 710 of the Civil Rights Act of 1964

21 (78 Stat. 264; 42 U.S.C. 2000e-9) is amended to read as

22 follows:

23 "INVESTIGATORY POWERS

24 "SEc. 710. For the purpose of all hearings and investi-

25 gations conducted by the Commission Or its duly authorized
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1 agents or agencies, section 11 of the National Labor Rela-

2 dons Act (49 Stat. 455; 29 U.S.C. 161) shall apply:

3 Provided, That no subpena shall be issued on the application

4 of any party to proceedings before the Commission until

5 after the Commission has issued and caused to be served

6 upon the respondent a complaint and notice of hearing under

7 subsection (f) of section 706."

8 SEC. 8. (a) Section 703 (a) (2) of the Civil Rights

9 Act of 1964 (78 Stat. 255; 42 U.S.C. 2000e-2 (a) (2) )

10 is amended by inserting the words "or applicants for em-

11 ployment" after the words "his employees".

12 (b) Section 703 (c) (2) of such Act (78 Stat. 255; 42

13 U.S.C. 2000e-2 (c) (2) ) is amended by inserting the words

14 "or applicants for membership" after the word "member-

15 ship".

16 (c) Section 703 (h) of such Act (78 Stat. 257; 42

17 U.S.C. 2000e-2 (h) ) is amended by striking out "to give

18 and to act upon the results of any professionally developed

19 ability test provided that such test, its administration or ac-

20 tion upon the results is not designed, intended, or used to dis-

21 criminate because of race, color, religion, sex, or national

22 origin" and inserting in lieu thereof the following: "to give

23 and to act upon the results of any professionally developed

24 ability test which is applied on a uniform basis to all em-

25 ployees and applicants for employment in the same position
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1 and is directly related to the determination of bona fide

2 occupational qualifications reasonably necessary to perform

3 the normal duties of the particular position concerned: Pro-

4 vided, That such test, its administration or action upon the

5 results is not designed, intended, or used to discriminate

6 because of race, color, religion, sex, or national origin."

7 (d) (1) Section 704 (a) of such Act (78 Stat. 256;

8 42 U.S.C. 2000e-3 (a) ) is amended by inserting "or joint

9 labor-management comniittee controlling apprenticeship or

10 other training or retraining, including on-the-job training

11 programs," after "employment agency" in section 704 (a) .

12 (2) Section 704 (1)) of such Act is amended by (A)

13 striking out "or employment agency" and inserting in lieu

14 thereof "employment agency, or joint labor-management

15 committee controlling apprenticeship or other training or

16 retraining, including on-the-job training programs,", and

17 (B) inserting a comma and the words "or relating to admis-

18 sion to, or employment in, any program established to pro-

19 vide apprenticeship or other training by such a joint labor-

20 management committee" before the word "indicating".

21 (e) ( 1) The second sentence of section 705 (a) (78

22 Stat. 258; 42 U.S.C. 2000e-4 (a) ) is amended by inserting

23 before the period at the end thereof a comma and the follow-

24 ing: "and all members of the Commission shall continue to
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1 serve until their successors are appointed and qualified:

2 Provided, That no such member of the Commission shall con-

3 tinue to serve (1) for more than sixty days when the Con-

4 gress is in session unless a nomination to fill such vacancy

5 shall have been submitted to the Senate, or (2) after the

6 adjournment sine die of the session of the Senate in which

7 such nomination was submitted".

8 (2) The fourth sentence of section 705 (a) of such

9 Act is amended to read as follows: 'The Chairman shall

10 be responsible on behalf of the Commission for the ad-

11 ministrative operations of the Commission, and shall ap-

12 point, in accordance with the provisions of title 5, Fulled

13 States Code, governing appointments in the competitive

14 service, such officers, agents, attorneys, hearing examiners,

15 and employees as he deems necessary to assist it in the per-

16 formance of its functions and to fix their compensation in ac-

17 cordance with the provisions of chapter 51 and subchapter

18 III of chapter 53 of title 5, United States Code, relating

19 to classification and General Schedule pay rates: Provided,

20 That assignment, removal, and compensation of hearing ex-

21

22

23

24

aminers shall be in accordance with sections 3105, 3344,

5362, and 7521 of title 5, United States Code."

(f) Section 705 (g) (1) of such Act (78 Stat. 258; 42

U.S.C. 2000e-4 (g) (1) ) is amended by inserting at the end

thereof the following: "and to accept voluntary and uneom-
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1 pensated services, notwithstanding the provisions of section

2 3679 (b) of the Revised Statutes (31 U.S.C. 665 (b) ) ".

3 (g) Section 705 (g) (6) of such Act (78 Stat. 259; 42

4 U.S.C. 2000e-4(g) (6) ) is amended to read as follows:

5 "(6) to direct its general counsel to intervene in a civil

6 action brought by an aggrieved party under section 706."

7 (h) Section 706(g) of such Act (78 Stat. 259; 42

8 U.S.C. 2000e-4 (g) ) is amended by striking out the period

9 at the end of paragraph (6) thereof and inserting a semi-

10 colon and by adding at the end thereof the following new

11 paragraph:

12 "(7) to accept and employ or dispose of in further-

13 ance of the purposes of this title any money or property,

14, real, personal, or mixed, tangible, or intangible, received

15 by gift, devise, bequest, or otherwise."

16 (i) Section 713 of such Act (78 Stat. 265; 42 U.S.C.

17 2000e-12) is amended by adding at the end thereof the

18 following new subsections:

19 "(c) Except for the powers granted to the Commission

20 under subsection (h) of section 706, the power to modify or

21 set aside its findings, or make new findings, under subsec-

22 tions (i) and (k) of section 706, the rulemaking power as
23 defined in subchapter II of chapter 5 of title 5, United States

94 Code, with reference to general rules as distinguished from

25 rules of specific applicability, and the power to enter into or
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1 rescind agreements with State and local agencies, as pro-

2 vided in subsection (b) of section 709, under which the

3 Commission agrees to refrain from processing a charge in

4 any cases or class of cases or under which the Commission

5 agrees to relieve any person or class of persons in such State

6 or locality from requirements imposed by section 709, the

7 Commission may delegate any of its functions, duties, and

8 powers to such person or persons as the Commission may

9 designate by regulation, including functions, duties, and pow-

10 ers with respect to investigating, conciliating, bearing, deter-

11 ordering, certifying, reporting or otherwise acting as

12 to any work, business, or matter: Provided, That nothing in

13 this subsection authorizes the Commission to provide for per-

14 sons other than those referred to in clauses (2) and (3) of

15 subsection (b) of section 556 of title 5 of the United States

16 Code to conduct any heating to which that section applies.

17 " (d) The Commission is authorized to delegate to any

18 group of three or more members of the Commission any or

19 all of the powers which it may itself exercise."

20 (j) Section 714 of such Act (78 Stat. 265; 42 U.S.C.

21 2000e-13) is amended by striking out "section 111" and

22 inserting in lieu thereof "section 111 and 1114".

23 (k) Section 715 of such Act (78 Stat. 265; 42 U.S.C.

24 2000e-14) is amended to read as follows:
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1 "SEc. 715. All authority, duties, and responsibilities

2 now vested in the Secretary of Labor relating to nondis-

3 elimination in employment by government contractors and

4 subcontractors and nondiscrimination in federally assisted

5 construction contracts are transferred to the Equal Employ-

6 ment Opportunity Commission."

7 SEC. 9. (a) Section 5314 of title 5 of the United States

8 Code is amended by adding at the end thereof the following

9 new clause:

10 " (53) Chairman, Equal Employment Opportunity

11 Commission."

12 (b) Clause (72) of section 5315 of such title is amended

13 to read as follows:

• 14 "(72) Members, Equal Employment Opportunity

15 Commission (4) ."

16 (c) Clause (111) of section 5316 of such title is

17 repealed.

18 SEC. 10. Sections 706 and 710 of the Civil Rights Act

19 of 1964, as amended by this Act, shall not be applicable to

20 charges filed with the Commission prior to the effective date

21 of this Act.

22 Six. 11. Title VII of the Civil Eights Act of 1964

23 (78 Stat. 253; 42 U.S.C. 2000e et seq.) is amended by

24 adding at the end thereof the following new sections:
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1 "NONDISCRIMINATION IN FEDERAL GOVERNMENT

2 EMPLOYMENT

3 "SEC. 717. (a) All personnel actions affecting em-

4 ployees or applicants for employment in the competitive

5 service (as defined in section 2102 of title 5 of the United

6 States Code) or employees or applicants for employment in

7 positions with the District of Columbia government covered

8 by the Civil Service Retirement Act shall be made free from

9 any discrimination based on race, color, religion, sex, or

10 national origin.

11 "(1)) The Equal Employment Opportunity Commission

12 shall have authority to enforce the provision of subsection

13 (a) and shall issue such rules, regulations, orders, and in-

14 structions as it deems necessary and appropriate to carry out

15 its responsibilities hereunder, and the head of each executive

16 department and agency and the appropriate officers of the

17 District of Columbia shall comply with such rules, regula-

18 tions, orders, and instructions: Provided, That such rules

19 and regulations shall provide that an employee or applicant

.20 for employment shall be notified of any final action taken

21 on any complaint filed by him thereunder.

22 " (c) Within thirty days of receipt of notice given under

23 subsection (b) , the employee or applicant for employment,

24 if aggrieved by the final disposition of his complaint, may file

25 a civil action as provided in section 706 (p) , as redesignated
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1 by this title, in which civil action the head of the executive

2 department or agency, or the District of Columbia, as appro-

3 priate, shall be the respondent.

4 " (d) The provisions of section 706 (p) through (v) ,

5 as redesignated by this title, as applicable, shall govern civil

6 actions brought hereunder.

"(e) All functions of the Civil Service Commission

8 which the Director of the Bureau of the Budget determines

9 relate to nondiscrimination in government employment are

10 transferred to the Equal Employment Opportunity Corn-

11 mission.

12 "EFFECT Ul'ON OTHER LAW

13 'SEC. 718. Nothing contained in this Act shall relieve

11 any government agency or official of its or his primary re-

15 sponsibility to assure nondiscrimination in employment as

16 required by the Constitution, statutes, and Executive orders."

17 SEC. 12. Section 8 (k) and section 11 of this Act shall

18 become effective ninety days after the date of enactment of

19 this Act.

34-897 0-70-3
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91sT CONGRESS
1ST SESSION S. 2453

IN THE SENATE OF THE UNITED STATES

SEPTEMBER 4,1969

Referred to the Committee on Labor and Public Welfare and ordered to be

printed

AMENDMENT
(IN THE NATURE OF A SUBSTITUTE)

Intended to be proposed by Mr. PROUTY to S. 2453, a bill to

further promote equal employment opportunities for Ameii-

can workers, viz: Strike out all after the enacting clause

and insert in lieu thereof the following:

1 That this Act may be cited as the "Equal Employment Op-

2 portunity Act of 1969".

3 SEC. 2. Subsections (g) and (h) of section 705 of the

4 Civil Rights Act of 1964 (78 Stat. 253; 42 U.S.C. 2000e-

5 4) are amended to read as follows:

6 " (g) The Commission shall have power ' (6) to

7 refer matters to the Attorney General with recommenda-

8 tions for intervention in a civil action brought by an ag-

9 grieved party under section 706, or for the institution of

Amdt. No. 143
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2

1 a civil action by the Attorney General under section 707,

2 and to recommend institution of appellate proceedings in

3 accordance with subsection (h) of this section, when in the

4 opinion of the Commission such proceedings would be in

5

6

7

8

9

10

11

12

13

.14

the public interest, and to advise, consult, and assist the

Attorney General in such matters."

" (h) Attorneys appointed under this section may, at

the direction of the Commission, appear for and represent

the Commission in any case in court, provided that the

Attorney General shall conduct all litigation to which the

Commission is a party in the Supreme Court or in the

courts of appeals of the United States pursuant to this title.

All other litigation affecting the Commission, or to which

it is a party, shall be conducted by the Commission."

15 8E0. 3. (a) Subsection (e) of section 706 of the

16 Civil Rights Act of 1964 (78 Stat. 259; 42 U.S.C. 2000e-

17 5) is amended to read as follows:

18 
"(e) If within thirty days after a charge is filed with

19 the Commission or within thirty days after expiration of

20 any period or reference under subsection (c) , the Commis-

21 sion has been unable to obtain voluntary compliance with

22 this Act, the Commission may bring a civil action against

23 the respondent named in the charge: Provided, That if the

24 Commission fails to obtain voluntary compliance and fails

25 or refuses to institute a civil action against the respondent
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1 named in the charge within one hundred and eighty days

2 from the date of the filing of the charge, a civil action may

3 be brought after such failure or refusal within ninety days

4 against the respondent named in the charge (1) by the

5 person claiming to be aggrieved, or (2) if such charge was

6 filed by a member of the Commission, or by any person

7 whom the charge alleges was aggrieved by the alleged un-

8 lawful employment practice. Upon application by the coin-

9 plainant and in such circumstances as the court may deem

10 just, the court may appoint an attorney for such complain-

11 ant and may authorize the commencement of the action

12 without the payment of fees, costs, or security. Upon timely

13 application, the court may, in its discretion, permit the At-

14 torney General to intervene in such civil action if he cer-

15 tifies that the case is of general public importance. Upon

16 request, the court may, in its discretion, stay further pro-

17 ceedings for not more than sixty days pending the termina-

18 tion of State or local proceedings described in subsection

19 (b) or further efforts of the Commission to obtain volun-

20 tary compliance."

21 (b) Subsections (f) through (k) of section 706 of

22 the Civil Rights Act of 1964 (78 Stat. 259; 42 U.S.C.

23 2000e-5) are redesignated as subsections (g) through (1) ,

24 respectively, and the following new subsection is added:

25 "(f) Whenever a charge is filed with the Commission
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1 and the Commission concludes on the basis of a preliminary

2 investigation that prompt judicial action is necessary to carry

3 out the purposes of this Act, the Commission may bring an

4 action for appropriate temporary or preliminary relief pend-

5 ing final disposition of such charge. It shall be the duty of

6 a court having jurisdiction over proceedings under this sec-

7 tion to assign cases for hearing at the earliest practicable

8 date and to cause such cases to be in every way expedited."

9 (c) Subsection (h) of section 706 of the Civil Rights

10 Act of 1964 (78 Stat. 259; 42 U.S.C. 2000e-5) , as redes-

11 by this section, is amended to read as follows;

12 " (h) If the court finds that the respondent has engaged

13 in or is engaging in an unlawful employment practice, the
/4 court may enjoin the respondent from engaging in such tin-
15 lawful employment practice, and order such affirmative

action as may be appropriate, which may include, but is
17 not limited to, reinstatement or hiring of employees, with
18 or without back pay (payable by the employer, employment
19 agency, or labor organization. as the case may be, responsi-
20 he for the unlawful employment practice) , or any other
21 equitable relief as the court deems appropriate. Interim earn-
22 ings or amounts earnable with reasonable diligence by the
23 person or persons discriminated against shall operate to re-

24 duce the back pay otherwise allowable. No order of the court
25 shall require the admission or reinstatement of an individual
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1 as a member of a union or the hiring, reinstatement, or pro-

2 motion of an individual as an employee, or thie payment to

3 him of any back pay, if such individual was refused admis-

4 sion, suspended, or expelled or was refused employment or

5 advancement or was suspended or discharged for any reason

6 other than discrimination on account of race, color, religion,

7 sex, or national origin or in violation of section 704 (a) ."
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Senator PROT=. Thank you, Mr. Chairman.
Both S. 2453 and S. 2806, the administration bill which I introduced

last Friday, grant badly needed enforcement power to the Equal
Employment Opportunity Commission, thus enhancing the stature
of the agency's expert conciliatory facilities.
It is to be expected that resistance to the policies of title VII will

diminish once the Government's guarantee of equal employment op-
portunity is made credible, and conciliations can proceed more
smoothly.
S. 2453 contemplates the traditional process of administrative hear-

ings, followed by cease and desist orders, where unlawful employment
practices are found. This approach is satisfactory at first glance, but
conceptual difficulties arise when it is realized that the agency would
have to be both vigorous advocate and impartial determiner of fact
and law.
The problem is avoided by the administration's proposal which pre-

serves the attractions of the expert independent agency approach,
while also empowering the Commission to seek redress of unlawful

iemployment practices n the courts. Under S. 2806, existing Com-
mission and judicial machinery can be utilized for redress of title VII
grievances with the emphasis being placed on active enforcement
rather than mere administration of the law.
In the past, I have supported giving the EEOC decisionmaking

and enforcement authority.
I will do so again, if the President's proposal cannot be enacted, as

the present lack of enforcement power in the Commission is intolerable.
However, on balance, I believe that the administration's proposal is

preferable because it is more workable at the present time, and permits
the objectives of title VII to be pursued in a realistic fashion with as
little "growing pains" as possible.
In the interests of brevity, Mr. Chairman, I ask unanimously that the

explanation of the administration's bill which I gave when I intro-
duced it in the Senate last Friday be printed at this point in the
hearing record.
I might add in conclusion, Mr. Chairman, that, for some reason

unknown to me, the administration bill was referred to another com-
mittee as the chairman stated earlier. I hope very much, however, that
the witnesses who appear before this committee will give consideration
to the provisions of S. 2806 as well as to those of the bill I introduced.
Certainly, as a member of this committee, I shall do my best to see that
the provisions of the administration bill may be given serious and,
I hope, very serious consideration. Thank you, Mr. Chairman.
Senator WILLIAMS. Thank you, and without objection the explana-

tion of the bill will be included in the record.
(Senator Prouty subsequently introduced the text of S. 2806 as an

amendment to 5.2453 and it was given the amendment number 143 and
is printed on page 28 of this hearing record.)
(The information referred to follows:)

[Prom the Congressional Record, Aug. 8, 1969]

S. 2806—INTRODUOTION OF A BILL To IMPROVE EQUAL EMPLOYMENT OPPORTUNI-
TIES FOR AMERICAN WORKERS

Mr. PROUTY. Mr. President, this is the administration's bill proposed by the
President to amend title VII of the Civil Rights Act of 1964 pertaining to dis-
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crimination in employment by employers, labor organizations, and employment

agencies.
Five years ago title VII of the Civil Rights Act of 1964 ordained a national

commitment to eliminate discrimination in all aspects of employment. Unfortu-

nately, as a result of compromise necessitated by political considerations,

Congress did not see fit to provide realistic enforcement procedures to support

title VII's guarantees.
This bill corrects that deficiency, and does so in a way that breaks new ground

in the continuing development of American law. Under the President's proposal,

the Equal Employment Opportunity Commission will continue to seek volun-

tary compliance with title VII but, if conciliatory efforts prove unsuccessful, it

may bring lawsuits against recalcitrant violators.
The main thrust of this bill, Mr. President, is to provide for the trial of cases

in the U.S. district courts where the Equal Opportunity Commission has found
reasonable cause to believe that a violation has occurred.

Traditionally, advocates of fair employment legislation have sought enforce-
ment by regulatory agencies through administrative processes. This proposal

preserves the most attractive features of that approach—expertise and inde-
pendence from shifting political winds—while contemplating a vigorous policy

of enforcement in the courts, where speedy redress can be obtained through due

process. In addition, it has the advantage of being capable of easy accommoda-
tion within EEOC's existing structure.
Proceedings under this measure will be able to be commenced shortly after

enactment. On the other hand, if we should instead enact legislation providing
the EEOC with decisionmaking and enforcement authority through admin-
istrative processes, it will require 2 to 3 years of gearing up before results can
begin to be realized, a further delay difficult to accept.
Under the administration's bill, Mr. President, charges of unlawful or dis-

criminatory employment practices will continue to be filed with the EEOC. This
agency will conduct investigations of these charges and, where the evidence
establishes reasonable cause to believe a violation has occurred, the EEOC will
attempt to conciliate the dispute as it does at present.
Should conciliation attempts fail, however, the EEOC will have complete free-

dom to file a complaint in an appropriate Federal district court, which will be
the trial tribunal to hear the case on the merits.

Similarly, where the Commission dismisses a charge after investigation, the
aggrieved person shall have the right to commence an action in Federal district
court as he does under present law.

Decisions of the Federal district courts are appealable to the appropriate U.S.
court of appeals and the U.S. Supreme Court in the usual manner, with one modi.
fication. This involves the situation where the EEOC loses a case in whole or in
part in Federal district court litigation. In such circumstances, the Civil Rights
Division of the Justice Department, after receiving recommendations from the
Commission, will decide which cases to appeal to the court of appeals.
The alternative proposal to the procedures in the administration's bill, Mr.

President, is to provide for administrative litigation in the first instance before a
Federal trial examiner subject to the provisions of the Administrative Procedures
Act. The trial examiner's findings and recommended order would then be sub-
ject to review by the Commission with ultimate judicial review in the U.S. court
of appeals either as the result of an enforcement proceeding brought by the EEOC
or by a petition for review filed by any party to the proceeding.
I have previously taken the position that the 'Commission should have the

same decision making authority and authority to enforce its orders in the courts
of appeals as do other independent Federal agencies such as the Federal Trade
Commission and the National Labor Relations Board.
I have taken this position in the past, however, in the context of either grant-

ing the EEO° decision making and enforcement powers or leaving the law in
its present posture. This latter alternative is completely unacceptable, as both
the law and the Commission need to be strengthened and given additional tools
with which to accomplish the objectives set by Congress.
The bill which I introduce today, Mr. President, does contain the teeth of en-

forcement which are so badly needed. Enforcement comes much more quickly
here, from the Federal district court initially, than it would under an adminis-
trative hearing type of bill.
In this regard, the entire proceeding will probably be substantially shortened

by direct appeal to the court of appeals from the trial in Federal district court,

4
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rather than following the more circuitous route of administrative hearing before
a trial examiner whose findings and order are appealable to the Commission
before access to the courts of appeals may be obtained.
Furthermore, as I reviewed this bill, I find no way in which it will hinder or

tie the hands of the EEO() in performing its duties.
Thus, the Commission is free upon its own determination to litigate any or all

cases it desires to in Federal district court with no person or agency being given
the right to veto or reverse such EEOC action.

Moreover, in the exercise of its own expertise in this particular area, the Com-
mission may urge upon the courts any proposed remedies which it might have
ordered in its own right if it retained decisionmaking authority.
The propriety in granting, modifying, or denying such remedies will finally be

determined by the court of appeals, and possibly the Supreme Court, under this
bill in the same manner as would be the case if the Commission were granted the
stuthority to issue its own orders subject to court review.
There is also the question of whether this bill will result in a backlog of cases

awaiting trial in Federal district courts. This is a matter we must study closely,
but my present feeling is that it will not approach the backlog which would
be faced by the Commission if it were required to review every litigated case in
the country before enforcement in the courts or appeals could be sought.
Moreover, as Federal court precedents are established under this bill, I envision

a substantial number of respondents complying with court decisions or entering
into meaningful conciliation agreements with the Commission, rather than appeal-
ing, after they lose cases in Federal district court. Not to mention the increase
in pretrial conciliations by respondents who would take their chances in drawn
out administrative proceedings before a Federal trial examiner and the Commis-
sion, but who would hesitate to go to trial directly in Federal district court when
the precedents are clear.
I want to note, however, that I reserve the right to offer amendments in our

committee which in my judgment can make this piece of legislation stronger and
even more effective in removing the blot of discrimination in hiring and employ-
ment practices and to insure true equality of opportunity for all qualified persons
in seeking, obtaining and retaining employment in both the public and private
sectors of our economy.
Mr. President, laws protecting human rights are as deserving of adequate im-

plementation as any other declaration of national policy, and, indeed, deserve
priority. Congress has declared that certain discriminatory acts are unlawful
and it is overdue in adding substance to its words. We must act now, to finally
demonstrate that the law—all laws—apply to everyone equally, and that the
comfortable as well as the disadvantaged are subject to its rule.

(S. 2806 was subsequently introduced as amendment No. 143 to
S. 2453.)
Senator CRANSTON. Mr. Chairman, I would like to make a very

brief statement concerning the very important bill which you intro-
duced, which is before the subcommittee for consideration this morning.
I congratulate you on moving so rapidly to hearings on this measure.
I look forward to these hearings in order that I may benefit from

the views of those in the administration and those in the private sec-
tor who are most experienced in the civil rights field.
I am very much in sympathy with many of the provisions of

S. 2453, especially the granting of cease and desist powers to the
Equal Employment Opportunity Commission. For this reason, I was
a cosponsor of the omnibus civil rights bill, S. 2029, introduced by
Senator Hart on April 29, 1969, which also contained such a provision.
When S. 2453 was introduced, I was, and I continue to be, con-

cerned about the future of effective civil rights enforcement by the
Federal Government should all enforcement and compliance responsi-
bilities be centralized in one agency. Because of my concern over
whether consolidation would help or hinder actual progress under
present circumstances, I did not join in cosponsoring this measure.
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My concerns in this regard are only heightened when that one agency
is already tied up with a substantial case backlog, and has not been
notably successful in the past in obtaining appropriations or person-
nel ceilings adequate for it to carry out its much more modest
workload.
I am hesitant to create within the Federal Government a solitary

target upon which all equal employment opponents can concentrate
their efforts to stymie and defeat the guarantees of title VII of the
Civil Rights Act of 1964. Given the clear vacillation of the present
administration in the civil rights field—shown by its initial failure to
enforce Federal contract compliance regulations on equal employ-
ment opportunity in connection with grants of defense contracts to
certain textile firms, by its failure to request or support extension of
the Voting Rights Act of 1965, by its unconscionable dilution of the
enforcement timetable for school desegregation, and by its conciliatory
silence last week when the Whitten amendment squeaked through the
House—EEOC consolidation could be a disastrous course at this time.
I plan to follow these hearings closely, Mr. Chairman, in coming to

a judgment on this question. Although conflicting sessions of other
subcommittees will not permit me to be here throughout, I will care-
fully review the transcript.
Thank you, Mr. Chairman, for permitting me to make this brief

statement.
Senator JAVITS. Mr. Chairman, I have a rather special reason for

making this very brief statement because I did not join in the admin-
istration's bill notwithstanding the fact that I am the ranking member
of this subcommittee.
My reason, which people are entitled to know, is not that I am very

critical of the administration in any way or in any way do not appre-
ciate this initiative. It is only that I have been committed to the cease
and desist order approach since 1964, when we first had to compromise
our position in the Civil Rights Act of 1964, and the following, and
accept employment security provisions regarding discrimination
which were, in my judgment, simply a price paid for getting the Civil
Rights Act of 1964 enacted, which was completely inadequate for
the purpose.

Senator Cranston just mentioned Senator Hart, who has been more
or less my partner in this legislation. I have stood with my colleagues
in the same bipartisan way for a measure to give cease and desist pow-
ers to the Commission which was reported out of this committee in the
last Congress, but got nowhere in the full Senate.
I still believe that this is the way in which to proceed.
Being rather devoted to honesty in these matters, I just felt I could

not, as much as I appreciated the reason the administration took this
course, join the administration bill.
As the members of this committee are well aware, as part of the

compromise necessary to break the filibuster against the bill which
became the Civil Rights Act of 1964, it was necessary to agree that the
EEOC would be shorn of any effective power to enforce the provisions
of title VII on behalf of employees who had suffered illegal discrim-
ination. This is a glaring defect in the law which we have been at-
tempting to correct ever since 1964. Thus, in the 89th Congress a bill
similar to S. 2453, which we are considering today, was passed by
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the House of Representatives, only to die in the Senate. In the 90th
Congress we were successful in reporting out of this committee
S. 3465, also similar to S. 2453, but unfortunately the bill was never
taken up by the full Senate.
With the passage of time the need for giving the Commission power

to enforce the equal employment guarantees of title VII has in no
way diminished. Last year, over 15,000 charges were filed with the
Commission and the Commission has been successful in achieving vol-
untary conciliation in something less than half of the cases in which it
has found reasonable cause to believe that violation of title VII has
been committed. These facts alone speak eloquently of the need for
this legislation.
There is, therefore, no question that the committee should act

promptly to give the Commission adequate enforcement power. There
is some question, however, as to what form this enforcement power
should take. Under S. 2453, the bill which I have cosponsored, the Com-
mission would be given cease and desist order power similar to that
enjoyed by the National Labor Relations Board. Under the bill re-
cently sent up by the administration, the Commission would be em-
powered to institute suits in the Federal district courts against the
persons whom it has cause to believe has violated title VII. I recognize
that arguments can be made in support of either of these approaches.
Certainly either one of these bills would be a vast improvement over
existing law. Nevertheless, I do believe that the traditional procedure
of administrative hearings, followed by cease and desist orders, would
be a superior enforcement tool as compared to the institution of suits in
the district courts. There is nothing that can be accomplished through
suit S" in the district court which cannot be better done through the cease
and desist order approach.
Although, for the reasons I have stated, I 'am not inclined to agree

with the administration's bill, I do want to take this opportunity to
commend the administration for the initiative it has shown in this
matter. I would emphasize again that either of these two bills would be
a vast improvement over existing law.
The administration's commitment to the cause of equal employment

opportunity has also been demonstrated in connection with the revised
Philadelphia plan, recently promulgated by Assistant Secretary of
Labor Arthur Fletcher. Unfortunately, the Comptroller General, in
what I consider to be a complete misconception as to his authority, has
issued a ruling to the effect that the revised Philadelphia plan is in-
valid. I believe that the Comptroller General's ruling undermines the
whole equal employment opportunity program under Executive Order
11246 and I fully concur in the decision of the President, Attorney
General Mitchell, and Secretary of Labor Shultz, to implement the re-
vised Philadelphia plan notwithstanding the Comptroller General's
ruling. This matter should be adjudicated in the courts, which have
the authority necessary to decide such fundamental questions.
This committee will also have to consider very carefully the proposal

embodied in S. 2453 to transfer the Office of Federal Contract Compli-
ance and the Civil Service Commission's functions with regard to
oral employment opportunity for Federal employees to the EEOC.
Given the tremendous b4tcklog of cases now pending before the Com-
mission, the additional wOk which will have to be undertaken by the
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Commission if it gets cease and desist order powers, the diffic
ulty of

obtaining adequate funding for the Commission, and, finally, the 
signs

that under the leadership of Secretary Shultz and Assistant Secre
tary

Arthur Fletcher the OFCC is serious about implementing Exe
cutive

Order 11246, I am doubtful as to the desirability of transferring OF
CC

at. this time. I hope that the representatives of the Labor Depa
rtment

and the Civil Service Commission as well as the EEOC will addres
s

themselves more specifically to this problem in their testimony before

this committee.
Finally, I would also like *to take this opportunity to urge prompt

aotion on this legislation by the committee. I know that the chairman

and the other members are fully aware of the opposition which still

exists to this legislation. I am, therefore, convinced that we must press

as hard as we can for a strong bill and that we must do our utmost to

see to it that a bill is reported out to give us time to cope with the threat

of a filibuster and the other tactics which will undoubtedly be used

against it.
Those are my views. Again, I wish to state I think the administra-

tion has taken fine initiative to move this forward. Although I do not

agree the remedy chosen may be the best remedy or the only one we

can get, certainly it may be a very major improvement over what we

have.
Senator WILLIAMS. We all support this legislation and we certainly

appreciate the consideration the Senator from New York has given

this over the years. We will begin our hearings with the Chairman of

the Equal Employment Opportunity Commission, Mr. William H.

Brown III. Mr. Brown.
Your statements have been distributed to us, Mr. Chairman. You

may proceed in any way you desire.

STATEMENT OF WILLIAM H. BROWN III, CHAIRMAN, EQUAL

EMPLOYMENT OPPORTUNITY COMMISSION

Mr. BROWN. Mr. Chairman and members of the subcommittee, I
am pleased to appear before you here this morning to comment on
Senate bill 2453 and Senate bill 2806, both of which are designed
to strengthen the enforcement powers of the Equal Employment Op-
portunity Commission (EEOC) .
The Equal Employment Opportunity Commission was established

by title VII of the Civil Rights Act of 1964. Title VII prohibits dis-
crimination based on race, color, religion, sex, and national origin in all
aspects of employment. The Commission is bipartisan in composition
and its members serve 5-year terms on a staggered basis. Commis-
sioners are appointed by the President, with the advice and consent of
the Senate, with one designated as Chairman.

Title VII prohibits four major groups affecting commerce from en-
gaging in discriminatory practices: employers, public and private em-
ployment agencies, labor organizations, and joint labor-management
apprenticeship and training programs. Employers of 100 or more per-
sons labor unions with 100 or more members or operating hiring halls
and employment agencies dealing with employers of 100 or more per-
sons were covered in the first year of the law's operation, with the num-
ber dropping in each succeeding year to 75, 50, and finally 25.
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The stepdown process thus ended with employers and labor unions
of 25 or more being covered since July 2, 1968.
The Commission has two major assignments under title VII. The

compliance program which would be fundamentally affected by both
S. 2453 land S. 2806—amendment No. 113 to S. 2453—provides for the
investigation, determination of reasonable cause, and conciliation of
complains of employment discrimination.
The technical assistance program offers advice and assistance, edu-

cational aids, and affirmative projects for voluntary efforts to promote
the objectives of the act.
In addition, the Commission serves as the Federal grant agency for

State and local fair employment practices commissions. In fiscal year
1969, grants were approved for 25 State and 19 municipal agencies to-
taling $700,000. This is a part of the title's general scheme of encour-
aging the States to provide machinery for the settlement of disputes
within their own borders, and is closely related to the deferral
requirements of section 706.
Under the existing legislation, the complaint procedure works as

follows:
The aggrieved person files a sworn, written charge with the

Commission.
If the charge involves an employment practice committed in a State

or political subdivision which has an effective fair employment prac-
tices law, the Commission must defer to the State or local agency for
a period of 60 days, extended to 120 days during the first year of
existence of the State or local law.
A charge must be filed within 90 days of the occurrence of the alleged

unlawful employment practice, or 210 days if deferral to a State or
local agency is involved.
The Commission then investigates the charge, makes a finding based

on the evidence, and, if reasonable cause is found, attempts to obtain
voluntary compliance. Investigation and conciliation are undertaken
by agents of the Commission reasonable cause is determined by the
Commission itself.
If within 30 days after the filing of a charge the Commission has

been unable to obtain voluntary compliance, the charging party may
bring a civil action against the respondent in the Federal district
court.
The Attorney General may also bring a civil action in the Federal

courts to correct a pattern or practice of discrimination.
The EEOC may refer cases to the Attorney General with the recom-

mendation that he institute such a civil action, and it may also recom-
mend that he intervene in a civil action brought by an aggrieved party.
In its 4 years of existence, the Commission has received over 40,000

charges of which approximately 56 percent complained of discrimina-
tion because of race. Twenty-three percent were concerned with sex
discrimination, with the remainder of the charges involving national
origin and religion.
Of the 24,065 charges that were recommended for investigation, rea-

sonable cause was found in 63 percent of the cases that completed the
decision process, but in less than half of these cases were we able to
achieve either a partially or totally successful conciliation.
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It can readily be seen that the existing law is seriously deficient. A
respondent determined to maintain the status quo need only resist
exhortations to change his ways and take refuge in the knowledge that
eventually the Commission must withdraw.
In most cases, the possibility of a pattern or practice suit being

brought by the Attorney General may be discounted for the simple rea-
son that the Justice Department must be very selective in expending
its resources. All that an intransigent respondent has to fear is the
unlikely possibility that whomever he has discriminated against will
take him to court. This has happened in less than 10 percent of the
cases where we found reasonable cause and attempts at conciliation
were unsuccessful.
This is a peculiarly anomalous situation. The primary reason for the

enactment of equal job opportunity legislation was to facilitate the
economic advancement of a significant class of disadvantaged persons.
Certain minorities were by social custom relegated to the bottom of the
economic heap, and consequently were prevented from enjoying the
normal benefits of membership in our substantially money-oriented
society.
To correct this disparate status of minorities was the purpose of

the Civil Rights Act of 1964. Yet in order to realize the rights guaran-
teed him by title VII, the disadvantaged individual is told that in the
pinch he must become a litigant, which is an expensive proposition and
traditionally the prerogative of the rich. Thus minorities are locked
out of the proffered remedy by the very condition that led to its crea-
tion, and the credibility of the Government's guarantees is accordingly
diminished.
This is not a healthy condition for any 'society. If the Nation is to

be socially as well as economically prosperous, it must take a realistic
attitude toward protecting the rights of all of its citizens, regardless
of their color or the sensitive nature of the matter involved.
It has been established that the resources of the State should be

made available for the protection of individuals asserting collective
bargaining rights under the National Labor Relations Act. A fortiori
it is even more important to afford similar protection to human rights
guaranteed by the Civil Rights Act of 1964, for the matter we are
dealing with is one basic to the quality of American life—the decent
self respect that goes with a job commensurate with one's abilities,
and, until this right is enforceable, the American dream will remain
an illusion seeking reality.
The choice of method involves varied factors. The agency respon-

sible for enforcing title VII should have a civil rights orientation
that embodies considerable expertise, while being capable of remain-
ing unaffected by changes in the political climate. It is particularly
important that the agency's policies not be subject to changes in
administrations.
This suggests the regulatory agency model, and in particular the

EEOC. Under the provisions of title VII, as it would be revised by
S. 2453, the Commission would continue to seek voluntary compliance
by informal means of conciliation and persuasion, but, if a point
were reached in a particular case when the Commission determined
that further conciliation efforts would be unwarranted, the following
steps would take place:
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The Commission would issue and cause to be served upon tli4respon-
dent a, complaint stating the facts on which discrimination is alleged.
A full hearing on the merits would then be held before the EEOCor its members or agents.
After the hearing, if the Commission found that the respondent

had engaged in an unlawful employment practice, it would state its
findings of fact and issue. a cease-and-desist order. The order could
include appropriate affirmative relief, such as reinstatement and pay-
ment of back wages, and could also require the respondent to make
reports from time to time on the extent of his compliance.
If the Commission found that no unlawful employment practice

occurred, the complaint would of course be dismissed.
Once a cease-and-desist order was issued, the EEOC could petition

the appropriate court of 'appeals for enforcement of its order. Any
respondent or person aggrieved by a Commission order could like-
wise obtain review of the order in the court of appeals.
This has been the traditional approach to strengthening fair

employment statutes, and I have gone on record several times as
being favorable toward the enactment of such legislation.
An alternative has been proposed by the President, however, which

I now regard as preferable since it embodies a mechanism more con-
ducive to enforcing the law rather than merely administering it.
The cease-and-desist approach would inhibit such an attitude, for
it carries with it a presumption of quasi-judicial neutrality toward
the problem title VII seeks to correct. An active enforcement stance,
which I think absolutely necessary, would thus be at odds with the
Commission's own machinery.
The administration proposal, if enacted into law, would allow the

Commission to go into court should conciliation fail, and seek redress
of unlawful employment practices through the familiar process of
litigation. The conceptual problems that I have indicated would
result from the cease-and-desist approach would be avoided, while
the best features of the independent agency concept would be saved.
In addition—and I think this is determinative—the administra-

tion's proposed enforcement system could be easily accommodated
within the Commission's existing structure, while cease-and-desist
machinery would require at least 2 years of tooling up before the
first administrative hearings could be held. We would be able to
enforce title VII in the courts with the comparatively less difficult.
adjustment of adding 50 lawyers to our General Counsel's staff dur-
ing the first year, with an additional 25 during the second year.
The White House has assured me that the President will vigorously

support such a staff increase, as well as authorization of our full
fiscal year 1970 budget request. We have a serious backlog problem—
over 2,500 respondent investigations at this point—and it will, be
imperative to ease this situation if speedy relief is to become a reality.
All the good intentions in the world will be unavailing if not backed by
the necessary hard resources.
The privateright of action is retained in both bills, as I think it

should be. Individual initiative in the courts has historically furnished
the main impetus to civil rights progress, and is indispensable as a
complementary tool in building a body of title VII law.
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This is as true in the area of equal opportunity as it has been in school
and faculty desegregation, where legal victories have enjoyed more
publicity. In Quarles v. Philip Morris (271 F. Supp. 842), for example,
the legal defense and education fund was successful in urging that
the provisions of the act reach the present consequences of past dis-
crimination; that is, a discriminatory seniority system devised before
the effective date of title VII. This decision has made an important
contribution to the case law of title VII and is by no means unique in
illustrating the value of continual replenishment of the legal frame-
work of the title from extragovernmental sources.
Finally, access to the judiciary in seeking redress of grievances

should not be reduced to a parens patriae type of right, assertable only
by a Government official acting on an aggrieved person's behalf. Every
man deserves the right to seek his day in court, whether an adminis-
trative agency thinks his cause is just or not. Otherwise, the system
becomes somewhat patronizing and thus at odds with its own end.

Still the primary burden of eliminating discrimination in employ-
ment should rest with the Government, and there is a substantial like-
lihood that once the credibility of governmental action is established,
respondent resistance to the policy of the title will diminish. This will
operate to vastly improve the possibilities of obtaining voluntary
compliance through informal means of conciliation, and the informal
persuasion contemplated by the title will finally gain the attractiveness
that has been lacking in the absence of prospective enforcement.
S. 2453 would make several other changes in the present provisions

of title VII, and I would be happy to answer any questions the
members of the subcommittee might have about them.
I should reiterate, however, that I strongly favor the administra-

tion approach, and I have the assurance of the President that every
effort will be made to obtain speedy passage of his proposal, free from
any amendments that might be offered to cripple its provisions.

Realistic legislation in this area is long overdue, and is absolutely
essential if we are ever to witness the final demise of employment
discrimination.
I wish to thank the members of this committee for permitting me

the opportunity to appear before it, and I would be very happy to
answer any questions that they might have.
Senator WILLIAMS. Thank you very much, Chairman Brown. You

did in your statement refer to the fact that you were of another mind
and have been on the means of enforcing equal employment oppor-
tunity.
Of course, we are familiar with your position on other occasions.

I believe right here in your hearing in April you stated your view then
that the EEOC absolutely must have cease and desist orders. More
recently in a letter to the chairman of the Labor Committee, to Chair-
man Ralph Yarborough, in answer to a request to comment on S. 2453,
you will recall you said in connection with enforcement:

Finally, equipping the Commission with such powers as cease and desist would
serve to bring it into line with the framework of other regulatory agencies
entrusted with the enforcement of substantive law, advantage of uniform inter-
pretation Sand efficiency of effort will follow while preserving the traditional
oversight function of the courts.

Of course, you have indicated you appreciate the remarkable dif-
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ference that has come to you. We appreciate it, too, and understand it,
and I wonder if you could explain in a little more detail how this
remarkable change has come to you.
Mr. BROWN. I would be very happy to, Mr. Chairman. As I have

gone through this legislation, both the bill which you yourself have
introduced as well as the administration's proposal, which Senator
Prouty has seen fit to introduce, I have tried to view them as
dispassionately as I could.
Your references both to my letter and my hearing are absolutely

correct and accurate.
Senator WILLIAMS. And if you will pause a moment, the letter we

received on July 25, and without objection I would like to include
the entire letter in the record at this point.
(The communication referred to follows:)

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,
Washington, D.C., July 25, 1969.

Hon. RALPH YARBOROUGH,
Chairman, Committee on Labor and Public Welfare,
U.S. Senate, Washington, D.C.
DEAR Mn. CHAIRMAN: Thank you for your letter of June 23, asking the Equal

Employment Opportunity Commission to submit a report on S. 2453, the equal
employment opportunity legislation introduced by Senator Williams and thirty-
four other members of the Senate.
The Equal Employment Opportunity Commission strongly recommends adoption

of this legislation. We believe that if equal opportunity as promised by Title VII
of the Civil Rights Act of 1964 is to be made a reality for all Americans, the
Government must be provided with means appropriate to reaching that goal.
The major provision of the bill would empower the Commission to issue

judicially enforceable cease and desist orders after a full hearing on the merits,
should informal methods of persuasion and conciliation fail. Under present law,
the Commission is only able to investigate charges of discrimination, and if it
finds that a violation of Title VII has occurred, attempt to resolve the controversy
by voluntary means. Absent the filing of a pattern or practice suit by the Attorney
General, enforcement is left to the initiative and resources of the aggrieved
individual, who can seek relief in the District Court.
This is to place the burden precisely where it should not lie. Of 1,654 attempted

conciliations during the first three years of the Commission's existence, only
779, or less than half, were completely or partially successful. Since the brunt
of employment discrimination falls on those who due to economic disadvantage
are particularly unable to withstand the delay and expense of a court trial, it is
clear that in a vast majority of the cases where conciliation was unsuccessful,
the aggrieved person went without a remedy.

If the Commission were granted cease and desist power as in the Bill, the
burden of enforcement would shift to the Government, which could then imple-
ment the policies of Title VII in a meaningful and consistent manner, as befits
any national commitment to the public good. The conciliatory functions of the
Commission would in no way be derogated, since the prospect of an enforceable
order would operate to make respondents more receptive to informal procedures.

Finally, equipping the Commission with such powers would serve to bring it
into line with the frameworks of other regulatory agencies intrusted with the
enforcement of substantive law. Advantages of uniform interpretation and effi-
ciency, of effort will follow, while preserving the traditional oversight function
of the courts.
There are a number of other changes, substantive as well as perfecting, that

the Bill would make in the present structure of Title VII, which I would be happy
to comment on at the time of hearings. The provisions regarding cease and desist
orders, however, constitute the basic revision that would be effected in the law,
and deserve the greatest amount of attention.
I shall be available to appear at hearings on the Bill at your convenience, and

am hopeful that you will be able to schedule proceedings at the earliest
opportunity.

Sincerely,

84-897 0-70-----4
WILLIAM H. BROWN III, Chairman.
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Mr. BROWN. I think this is quite appropriate particularly in view of
the fact that at the same time I sent the letter there was under con-
sideration by myself, as well as members of the administration, an
attempt to strengthen the proposal.
At the time I sent that letter and the date you indicated, July 25 of

this year is correct, I had very little hope that I would be persuasive
enough to get any stronger proposal through or approved.
It seems to me the fact that we have taken the traditional approach

should not deter us from looking at something which in my opinion is
a stronger measure designed to do the job we are so interested in seeing
done. I think the most important thing that all of us here this morning,
or at least certainly most of us, would agree to is the very substantial
need of enforcement power for this agency.
As I view the Prouty bill as compared with the traditional approach

of cease and desist, and being a good lawyer I am always open to other
suggestion and recommendations, I have some present pride in author-
ship because I had a great deal to do with the drafting of the new
Senate bill.
It seems to me, as I view the effects of both of these bills, the most

important thing is what can we do to get enforcement power for the
agency and to get it as soon as we humanly possibly can do it.
Under the proposal of the bill S. 2453, trying to view this in the

most objective manner in terms of how long it would take us to put
this into operation, and having had the opportunity of discussing
this matter with some of the members of the National Labor Relations
Board who presently have this sort of enforcement power, the indi-
cations are that it would take us approximately 2 years to tool the
agency up.
It would mean the hiring of some 100 or more hearing examiners.

It would require a great deal of regulations being drafted and adopted
by the Commission. It would require the obtaining of physical facilities
for the hearings. This is estimated to be approximately 2 years.
Senator JAVITS. May I ask a question at this point?
There would be nothing to stop us, would there, from passing the bill

that you want; that is, giving you the right to sue, offer it for 2 years
and then give the Commission cease and desist powers.
Mr. BROWN. You are absolutely correct, Senator Javits. There is

nothing to prevent this at all. But the most important thing is that we
be given the right to do something about the problems we are faced
with promptly.
In addition to the procedures, Senator Javits, I might also add we

would have to wait until the first cases came through the pipeline on
which we could use the cease and desist orders and that is presently
estimated to be 11/2 to 2 years.
So, we are talking about .a 4-year period. Last Friday I had an

opportunity of discussing this matter with a member of the National
Labor Relations Board as to how long it takes them to get one of
their orders enforced in court.
His estimate, at that time, was it would take approximately 18

months before the first briefs are even filed. So, actually, we are talk-
ing about a period of about 6 years. It seems to me as a lawyer, and
I pride myself on being a good trial lawyer, that within that 6-year
period of time, given the authority which would be present in Senate
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bill 2806, we could do a great deal to turn this whole matter around
completely because if this measure was passed by the end of the year,
as of January of 1970, we could be initiating the first suits under the
proposed bill of the administration.
Senator PROUTY. What was the time again, Mr. Brown?
Mr. BROWN. I would estimate the time to put cease and desist in full

order and get the first court-enforced order would be 5 or 6 years.
Senator PRoury. And under the administration's proposals?
Mr. BROWN. It would be a matter of a week. We have some lawyers

on hand and we have the mechanism in the agency all ready for
handling this type of proposal.
Senator PROUTY. Thank you.
Senator WILLIAMS. As I received your projection of the time it

would take with cease and desist, which is the legal enforcement pro-
vision, did you say it would take 6 years to get a case-
Mr. BROWN. From the time it was originally started until the time

the first order was enforced by the court, it would take between 5 and
6 years. That is my first estimate.

Senator WILLIAMS. Would you run through that again and how it
would work? Why would it take that long? We are going now from
the date of enactment.
Mr. BROWN. That is correct.
Senator WILLIAMS. Why would it take 5 or 6 years?
Mr. BROWN. The first step would be the actual tooling up of the

agency to handle cease and desist authority. We are not presently
geared for that kind of authority.
Senator WILLIAMS. You are not starting with the filing of a charge?
Mr. BROWN. No, we are not.
Senator WILLIAMS. You are starting with the period of tooling up.
Mr. BROWN. That is correct.
Senator WILLIAMS. What goes into the tooling?
Mr. BROWN. Under the National Labor Relations Board, they have

about 130 hearing examiners, so it would mean we would have to get
on board probably 50, 60, or 70 of these persons anyhow in order to
cover the entire country. These people are hard to come by. We would
have to go out and actually recruit them very actively.
Senator WILLIAMS. That would be harder than getting the lawyers

that the President has promised you?
Mr. BROWN. I think it would be infinitely harder than just getting

the lawyers we would need.
Second, of course, is the obtaining of physical facilities, because you

would have to have hearing rooms available to you and these would
be needed throughout the country.
In addition to that, the necessity of restructuring our own organiza-

tion; namely, to pass new regulations which would be able to handle
the cease and desist regulations which we presently do not have, of
course. That is the initial period of time.
Senator WILLIAMS. That is the initial period for tooling up..
What does the Commission have now in terms of professional

personnel to deal with complaints?
Mr. BROWN. Basically, our conciliators and investigators as well as

our general counsel staff. Then, of course, the Commissioners them-
selves make the determination of reasonable cause.
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I might also point out to the chairman that, under the present setup

as it exists under the National Labor Relations Board, there are 23

lawyers on each Commissioner's staff. We have presently under our

setup only one administrative assistant for each Commissioner.

So, of course, in addition to the hearing officers, even under the cease-

and-desist proposal, we would find it necessary to obtain probably some

100 additional lawyers as well.
Senator WILLIAMS. That is the first stage, phase 1 of tooling up

if it were to be cease and desist. What would be the first phase of tool-

ing up in the event that the alternate approach were used?
Mr. BROWN. As a practical matter, there would be no first phase

because we presently have within the Commission attorneys in the

General Counsel's staff which could start filing suits immediately. We,

of course, would be recruiting lawyers in addition to those lawyers we

have.
We would be selective in the cases we would file suit on but, if the

proper case came about, this could be done within a matter of weeks.
Senator WILLIAMS. This would be the instant-action approach?
Mr. BROWN. It would just about amount to that.
Senator WILLIAMS. How long will it take you to accomplish your

suggestion and the present objective? How many new lawyers?
Mr. BROWN. Approximately 50 in the first year.
Senator WILLIAMS. Is there budget for that now or does that require

additional budgeting?
Mr. BROWN. I would say to you, Mr. Chairman, in the event we got

the full budget under the 1970 proposal, the budget figure, and the
figure the President has assured me he will press to get, we will have
enough money in that budget to take care of that additional number of
lawyers in the first year, and we certainly would, of course, urge in the
following years additional money to give us the additional supporting
help that we would need.
Senator WILLIAMS. Would you go back briefly to the second phase

of cease and desist? We have the 2 years of tooling up. What are the
next 4 years?
Mr. BROWN. Under S. 2453 of course, we would have to wait until

after we had been granted cease-and-desist power prior to the time
we could use any of those cases which would mean we would start at
the end of that 2-year period. If we go by the backlog that we presently
have, which is approximately a year and a half to 2 years, it would
mean the first case would come through in which we could issue an
order at the end of the 2-year period.

Senator WILLIAMS. I did not quite follow that. If after the date of
enactment, a charge is filed and goes into the pipeline for considera-
tion, that would not take 2 years to mature to the potential cease-and-
desist order.
Mr. BROWN. They would take about that time, because it presently

takes us about 18 months to 2 years before a case comes through before
conciliation could even be attempted.
This is part of the crying problem we have. Our backlog is just so

tremendous, and of course, if there ever was a case of justice delayed
being justice denied, it is certainly one being experienced by this
agency.
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Senator WILLIAMS. An individual claim of discrimination under the
law as it is takes 18 months?
Mr. BROWN. It takes approximately 18 months to 2 years. This is

very interesting in light of the fact that the Congress when it enacted
this statute had hoped this would take only 60 days.
Senator WILLIAMS. Senator Javits ?
Senator JAVITS. Mr. Brown, I might just tell you frankly because I

am on your side ultimately that I am deeply troubled about your effort
to carry the burden of proof in this matter, that this is a preferable
course to a cease-and-desist order.
I can see lots of reasons why we must do this, but I must say as a

lawyer, perhaps not equal to you in experience or quality, but still a
lawyer who has had considerable time in service and was paid very
high fees, I might wish to wager the burden of proof that this is a pref-
erable way, and frankly, I think you are taking on more than the
administration can prove.
But, frankly, I think there are lots of reasons why we should do

this in the sense that we may really be unable to do anything else to
push this tremendous movement forward.
As I say, frankly, that is my view. If you wish to comment on that

you may and I have some specific questions I would like to ask.
Mr. BROWN. Your experience as well as your fees certainly exceed

my own and I bow to your wisdom in this area. It would seem to me
that as lawyers, both of us know that you take the best cases and cer-
tainly we realize, of course, there is a difference in terms of the burden
of proof.
The burden upon us would be that we would have to prove by a mere

preponderance of the credible evidence that our cause was right. I
think that being a good lawyer as yourself we would certainly select the
best cases and going into court with the best cases, of course, we would
hopefully get the best results.
I might also add that part of the idea of filing these suits and I think

that every suit that was filed would be filed with the understanding
and with the intention that if it became necessary, you would try it to
its conclusion.
But I would daresay that we will find most of these cases will never

reach that stage. I think that we would create by the filing of certain
selective suits a climate in which the conciliation effort would be able
to operate and operate as it was intended to operate under the orig-
inal legislation.

Senator JAVITS. Is there any difference between what you would
do and what the Justice Department is doing now?
Mr. BROWN. I would say basically there is a difference. The Justice

Department presently operates, as you well know, under section 707
of the act which is designed to facilitate a pattern or practice of dis-
crimination suits. Because of the Justice Department's limited re-
sources, they have not been able to bring as many cases as we would like.
I think we should also point out that the Justice Department is

not a single-focus agency. They are concerned not only with discrimi-
nation in employment but in many other areas. Our agency is set up
and designed to deal with one specific problem; namely, discrim-
ination in employment. For that reason I think we would be in a
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better position to bring the kinds of cases that are important and to

give it the kind of attention that it would require.
Senator JAVITS. You would have no more power than .the Justice

Department except that you might be able to sue in an individual case

other than a pattern and practice case; isn't that true?
Mr. BROWN. We could do that but we would bring cases which are

representative of a pattern of practice in actuality.
Senator JAVITS. That is what they are supposed to do, too. In other

words, there is no difference in quality. You say there is going to be a
difference in quantity and a difference in your concentrating on a par-
ticular line of case, but the case power is in the law now except that
it is not your agency, it is the Department of Justice that is charged
with it; isn't that true?
Mr. BROWN. This is true and many times understandably there

are differences between agencies, and it has happened in the past and
I imagine it will happen in the future. There may be patterns of dis-
crimination we feel should be filed and Justice may be against it.
Senator JAVITS. When you were passionately for the cease-and-de-

sist order as the chairman stated, did you evaluate the alternative of
being given the power to institute suit? That has been around a long
time. We tried to get Senator Dirksen to give us at least that much in
1964 so this is not really new. Did you evaluate and inventory that
when you decided that cease and desist was better and what were
your reasons for assessing cease and desist as being better then and now
as being less desirable?
Mr. BROWN. I might say that my passions are aimed toward the re-

sults that we can achieve here in terms of getting enforcement power,
and not to any particular kind of enforcement power. I did not com-
pletely evaluate the difference between the cease-and-desist legislation
and the one which the administration is proposing. At that particular
time, I did not think it was possible to get that kind of bill through,
to be perfectly honest about it.

Senator JAVITS. Did you at that time consider the right to sue pref-
erable to cease and desist?
Mr. BROWN. What I am saying is I did not consider that at all. The

only thing I considered at that time was the bill presently pending
before this committee.
Senator JAVITS. Do you really want us to believe that the adminis-

tration has taken you by the hand and led you up to the mountain and
showed you the promised land of lawsuits as being the solution?
Mr. BROWN. No, I would like to think it was I who took them up to

the mountain and showed them those things because it was I who was
the strong advocate of this particular piece of legislation. It came
from me and was presented to those at the top and we had a very
difficult time getting it accepted.
Senator JAVITS. Yet, you did not disclose this to us when you were

strong for cease and desist.
Mr. BROWN. If you will read the letter, the only thing I indicated

was that the proposal made by Senator Williams was a good proposal,
and that cease-and-desist legislation is important. There is no question
in my mind that in the event the piece of new legislation which has
been proposed by the administration is not passed, I will support
cease and desist. I don't think that puts us on opposite sides of the



49

fence at all. It seems to me that a good physician uses many means to
treat the same disease. It seems to me both of these things are appropri-
ate treatments. The question then only becomes which of the two is
preferable and I say in terms of getting this thing operational and
getting the kinds of results that we want immediately, that the pro-
posal which is being put forth by the administration is preferable.
We certainly can disagree as to methods.
Senator JAVITS. I would not wish to disagree. Frankly, I am very

embarrassed by the necessity for any disagreement. I want very much
to get more powers for the Commission. The only reason that I am put
in this rather strange position for me is that, very frankly, the uni-
versal opinion of all mankind of lawyers is that a commission with
cease and desist power has a lot more moxie than just a commission
that has a right to go into court and sue. I am trying to see your argu-
ment, and I think you are taking the very toughest argument to wit,
that this is preferable. As a matter of fact, it may give us a little more
trouble with our southern colleagues who I would rather have thought
would have considered the right to sue as being something of a com-
promise. If this is preferable, they may give us a lot more trouble than
they give us on cease and desist orders.
I am very serious about that. This is a very worrisome thing to me.

I think it is very true. You are making a very hard case and could
make our whole role very much harder. Be that as it may, that is the
choice which has been made and we will do our utmost to live with it.
I would now like to ask you a few specific questions, if I may.
The administration coverage would continue at 25 employees. Our

coverage in S. 2453, the chairman's bill and mine, would expand the
coverage to eight or more employees. Would you give us your opinion
on that?
Mr. BROWN. Senator, knowing the facts of life and realizing, of

course, the kind of budget we would need to handle the number of em-
ployers and employees under Senator Williams' bill, I think would be
just as impossible for the agency to operate. You are talking about a
20- to 25-percent increase in the number of employees covered. You are
talking about a 200-percent increase in the number of employers
covered. We are presently running, as I have indicated, a year and a
half to 2 years behind on our caseload already. To be given those addi-
tional kinds of powers at this particular point would be an impossi-
bility for us to handle in any effective manner.
Senator JAVITS. Is it not true we step down even in our agreement

with Senator Dirksen, hard as that was to arrive at? I must say again,
without him there would have been no Civil Rights Act of 1964, so
I hasten to add that. He was the man who made it possible, and this
was by no means an inordinate price to pay.
To get back to the case, we reduced it from 100 to 25 a year. What

would you say about stepping it down from 25 to eight in a new law as
we go at it again over a period of years?
Mr. BROWN. I think that is an appropriate argument to be made.

I would hope that the ripple kind of effect that we are receiving now
from coverage of employers with 25 or more employees combined with
some sort of strong enforcement power would be felt by those persons
who employ eight or more persons as well.
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Senator JAVITS. Do I understand you are against stepping it down
over a period of time to eight employees?
Mr. BROWN. I think it is something we could consider in the future,

but we are working with such a tight budget and limited resources that
it would be just impossible to handle presently. If we were to increase
immediately the coverage to employers of eight or more employees,
and we are already running 2 years behind our backlog, I am sure
this would double the backlog.
Senator JAVITS. I did not say increase immediately. I asked you if

you were for stepping it down as we stepped down the coverage in the
bill as we passed it in 1964 from 100 to 25. I ask whether you are against
and if you are, what is your reason for not phasing in the stepdown
from 25 to eight which is about in the same order of magnitude? I
might point out that many State fair employment practice laws, in-
cluding that of my own State, deal with employers with a small number
of employees. Why would you be against that?
Mr. BROWN. I have not indicated I am against it. This is certainly

something we ought to consider in the future.
Senator JAVITS. Are you for putting it in this bill on a stepped down

basis?
Mr. BROWN. If the Senator would indicate in what period of time

he would envision it, I would be happy to comment on that.
Senator JAVITS. I will do better than that. I will ask you as Chair-

man of the Commission to suggest to us what you would consider a
feasible period of time, not this minute. Do it in writing and think it
over. No one is trying to get you in an awkward position. Think it over
and let us know. I ask unanimous consent that that be made a part
of the record.
(The information follows:)

COMMENTS ON EXPANSION OF EEOC JURISDICTION TO INCLUDE EMPLOYERS
OF 8 TO 24 PERSONS

Expansion of E.E.O.C.'s jurisdiction to include employers of from 8 to 24
persons would be a salutary improvement in the law, since discrimination ought
to be reached wherever it exists, and the small establishment is a traditional
troulale area in the field of equal opportunity.

It is evident, however, that expansion of jurisdiction in this fashion will
detract from the multiplier effect of decisions involving large employers. The
potential respondent workload—which is the relevant statistic—will be increased
by 200%, and an immediate expansion of jurisdiction on that scale would almost
certainly lead to a crippling avalanche of cases.
A more prudent method of taking an this new responsibility would be to

step-down the minimum number of employees necessary to trigger E.E.O.C.
action over a five-year period, and thus allow the Commission to gradually absorb
jurisdiction over the various levels of small employers. A suggested schedule
would be:

First Year: Employers of 20 or more persons.
Second Year: Employers of 16 or more persons.
Third Year: Employers of 13 or more persons.
Fourth Year: Employers of 10 or more persons.
Fifth Year: Employers of 8 or more persons.

This would accomplish the desired end while preserving organizational stabil-
ity, and in fact parallels the jurisdictional expansion of the Commission during
its first years of operation.
The circumstance of a gradual step-down, however, is not in itself sufficient to

enable the Commission to absorb the added burden. Additional staff and mone-
tary resources will be absolutely necessary if the Commission is to successfully
implement its new mandate, and the legislative history should indicate that such
was the intent of Congress.
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Senator JAVITS. Somewhat along the same line is bringing the Com-
mission to handling the compliance function of the Civil Service Com-
mission. The bill which is technically before us provides for such a
transfer of authority to you, to your Commission; the administration
bill does not. Again, no one is trying to get you to give a quick answer,
but I would ask that you give us a considered answer as to the position
on that subject and if the answer should be affirmative, what period of
time would it take to give an opportunity for the Commission to meet
that issue.
Mr. BROWN. I would be very happy to do that.
(The information follows:)

FEDERAL EMPLOYEES AND EQUAL JOB OPPORTUNITY

The Federal Service is an area where equal job opportunity is of the highest
importance. Americans traditionally measure the quality of their democracy
by the opportunity they have to participate in governmental processes, and the
degree to which a minority group is excluded from the Federal bureaucracy ac-
curately reflects its status in the body politic.

Executive Order 11246, issued in 1965, recognized the importance of the need
for full participation of minorities in government, but did not go far enough in
spelling out the responsibilities of administrators in that regard. On August 8,
however, the President promulgated Executive Order 11478 to rectify the de-
ficiency, and now for the first time the duty of every federal department and
agency head has been made clear. Section 2 of the Order states:
"The head of each executive department and agency shall establish and main-

tain an affirmative program of equal employment opportunity for all civilian
employees and applicants for employment within his jurisdiction in accordance
with the policy set forth in section 1. It is the responsibility of each department
and agency head, to the maximum extent possibae, to provide sufficient resources
to administer such a program in a positive and effective manner; assure that
recruitment activities reach all sources of job candidates; utilize to the fullest
extent the present skills of each employee; provide the maximum feasible op-
portunity to employees to enhance their skills so they may perform at their
highest potential and advance in accordance with their abilities; provide training
and advice to managers and supervisors to assure their understanding and im-
plementation of the policy expressed in this Order; assure participation at the
local level with other employers, schools, and public or private groups in co-
operative efforts to improve community conditions which affects employability;
and provide for a system within the department or agency for periodically evalu-
ating the effectiveness with which the policy of this Order is being carried out."
In the context of this significant step forward, it would not be desirable to

transfer jurisdiction over these matters from the Civil Service Commission
to the Equal Employment Opportunity Commission, especially if E.E.O.C. is
now to assume cognizance over the employment practices of State and local
governments, and employers of 8 or more persons. The added burden would
simply be too great.
A better course would be to afford the Civil Service Commission the oppor-

tunity to implement the new Order until such time as a reasonable assessment
of its performance can be made, and if necessary, alternative systems considered.

Senator JAVITS. The same problem relates to State and local employ-
ees. I would appreciate very much having your view on that particular
question. All of these go to what should be the essence of the law.
(The information follows:)

EMPLOYEES OF STATE AND LOCAL GOVERNMENTS, AND EQUAL JOB OPPORTUNITY

At present there are approximately 9.5 million persons employed by 81
thousand governmental units in the United States. Unfortunately, most of
these jurisdictions do not have effective equal job opportunity programs, and
the limited Federal requirements in the area (e.g., "Merit Systems" in Federally
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aided programs) have not produced significant results. The problem is par-

ticularly acute in those governmental activities which are most visible to the

minority communities (notably law enforcement and the administration of

justice) with the result that the credibility of the government's claim to exist

"for all the people . . . by all the people" is called into serious question.

The Fourteenth Amendment not only promised, but guaranteed equal treatment

of all citizens by States and their political subdivisions. Too often the last

sentence of the Amendment, enabling Congress to enforce the article's guarantees

"by appropriate legislation," is overlooked and the plain words of the Consti-

tution allowed to lapse. "Appropriate legislation" to implement the aspect of

State and local governmental activity in question is long overdue, and should

be enacted without further delay.
The Equal Employment Opportunity Commission and its parent statute,

Title VII of the Civil Rights Act of 1964, provide existing machinery for

realization of the Fourteenth Amendment's goals, and will be an even more

suitable mechanism once the defect of lack of enforcement powers is cured.

It should be made clear, however, that E.E.0.0.'s existing ambit of jurisdiction

has produced a caseload extremely difficult to handle under the present level

of appropriations, and the addition of a significant class of employers to

E.E.O.C.'s jurisdiction without a corresponding significant increase in funds

would impossibly flood the Commission's processes. The legislative history of

this proposal, if enacted, should again clearly demonstrate that substantial

additional funds were recognized as being essential to its implementation.

Senator JAVITS. I am impressed with one thing, Mr. Chairman, and
I would like to ask you about that and whether you are impressed by
that.
You say there are 40,000 charges in the 4 years of the existence of

the Commission. As I figure it on the mathematics, almost 16,000 you
found reasonable cause for. Do you not consider that a very impressive
proportion in view of the claims of the opponents of the EEOC when
we passed the act that just hosts of vexatious complaints and difficulties
and business would be filed and business would do nothing to answer

them? Are you not impressed with the fact that in 16,000 cases the
Commission found reasonable cause for complaint?
Mr. BROWN. There is no question I am impressed with it. It seems to

me, as we have traveled around the country, there has not been very
much done by businesses and unions in this country toward the imple-
mentation of this act. I am appalled by the fact that after 5 years of this
particular act, there has been so little change.
I think a major part of the problem is we have not had the enforce-

ment power we so desperately need.
Senator JAVITS. I certainly agree with that. I am sorry I have taken

SO long, Mr. Chairman.
But I rather deprecate and think it important that this difference

of view should intrude in the situation but I hope it will work out all
right. I think it is a measurable step forward and I would not discount
it at all. I do not think it is preferable.' I think cease and desist is
definitely preferable. It is difficult because of my long history in this
matter to take another position but I would wish to say again and again
and again that it is a measurable step forward if we can get some in-
creased powers and these are my words, not yours, even if it is only the
right for this Commission to gp into court. Certainly, you need more
money and people. I think it is going to take you a lot longer than you
think to get ready for any kind of increased power again whether it is
cease and desist or otherwise.
I don't think there is any argument against cease and desist on that

score, but be that as it may, the administration is for this and that is a
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powerful ally and it is a measurable step forward. I still think we
should go for cease and desist, and I will fight for you, but I would
not wish to denigrate in any way what you have put forward as the
administration's position.
Mr. BROWN. I appreciate your comment.
Senator WILLIAMS. I have a former Attorney General on my right

and two former Attorneys General on my left.
Senator MONDALE. Mr. Chairman, as I understand your testimony,

you favor a change in the law that would permit the EEOC to begin a
lawsuit in court?
Mr. BROWN. That is correct.
Senator MONDALE. You also find merit in the cease and desist power,

but you do not think it will be as effective as the first?
Mr. BROWN. That is correct. I do not think it will be as effective and

certainly we could not put it into operation as quickly.
Senator MONDALE. Would you have any objection to, or would you

favor, supplying the EEOC with both remedies?
Mr. BROWN. I would have no objection to that.
Senator MONDALE. In other words, the court power and the cease and

desist power.
Mr. BROWN. It would be a wonderful thing to have the combination

of both of them.
Senator MONDALE. Let me ask you again, are you saying it is your

position that, if we passed a law with both court proceedings author-
ized and cease and desist, you would prefer that to a bill which had
only one or the other?
Mr. BROWN. Provided, of course, the legality of it could be worked

out. I think it would be preferable to have both of them in there. If we
had to take the choice between the two, in my opinion I think at this
point I would prefer seeing the administration's bill put in.
Senator MONDALE. I don't want to belabor this point about what

happened to the EEOC's interest in cease and desist except to say that
I spent nearly 5 years as the Attorney General of my State and Senator
Eagleton spent a similar period in his State and, if there is one thing
we repeatedly heard from our agencies about improving their capacity
to deal with the problems with which they were charged, it was the
need for cease and desist power.
It has been my experience in that regard that cease and desist power

is an indispensable tool for intelligent, swift, and just enforcement of
the kind of laws we are dealing with here today.

It is not just a question of how long it takes to wind its way through
court. You must know many employers, and many 'agencies fear the
issuance of the order, period. Because it is a public declaration by a
responsible public agency that that particular person is in violation
of the law and many will go far to satisfy the complaints of an agency
to avoid the commencement of a cease and desist order. Based upon
my experience, and I think Senator Eagleton joins with me and
Senator Javits who served for many years as the Attorney General
of his State, the cease and desist order is the classic and most respected
tool for administrative agencies and has been long recognized as
perhaps the best and most flexible tool.
When you came up for hearings on April 15, I am sure that you

were aware your nomination was looked at in the context of whether
or not you would support cease and desist powers.
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The then Chairman was a strong advocate of cease and desist pow-
ers. He had been publicly criticized by members of this body for in-
timidating American business, and that was the allegation. It was
clear that he would not be reappointed as Chairman and the question
that faced this Senate in your confirmation was whether your nomina-
tion represented a new policy, a new course for this country.
Central to that issue was whether you favored cease and desist

powers or whether you oppose them. I asked a question on April 15
at this hearing:
Mr. Brown, do you believe that the EEOC can discharge its full responsibility

without cease and desist authority? If you were named Chairman, would you
request cease and desist orders for this agency?

That was not just a casual inquiry but a key question about the fun-
damental role of that agency about which we were all concerned,
because of the events that led up to your nomination, and this was
your answer:
Senator Mondale, I looked at this question seriously and it is my ,sincere opinion

without the cease and desist power, the operations of EEOC is completely
hampered. If we are to do our job, we absolutely must have cease and desist
powers.

That was your answer. I was delighted and pleased with it. In
response, I said, as a member of the "loyal opposition," I was proud
of your nomination and I looked forward to supporting you.
Last week, on August 4, you spoke to Alpha Pi Alpha of Houston

and you said this:
Your bipartisan support is needed if the Commission is to secure from Con-

gress the enforcement power that is essential if job discrimination is ever to
be worked out. With the present statutory limitations, agencies and employers
and so on, refuse to conciliate with the Commission. Therefore the EEOC is
unable to protect either wholly the individual victim nor the community from
the unjust employment practices which still undermine our economy.

This was last week.
We now seek the passage of legislation which was introduced in Congress

which would allow the EEOC, after a full hearing on the merits of the case, the
authority to issue a cease and desist order in the event conciliation should fail.

I guess this point has been belabored enough, but we might call your
position a "deathbed conversion." What has happened here?
Mr. BROWN. Let me just respond to you if I might. First, I do not

mean to give the impression here today that the position I have taken
is the position of the Commission. This is the position of Bill Brown
who happens to be Chairman of the Commission.
Secondly, the remarks that you have cited are accurate remarks

and there is no question about that. I might say to you that at the
time of my confirmation I certainly was aware of the fact that we had
been seeking cease and desist powers for many, many years. Many of
the people on this very Commission, many of the people on the com-
mittee before which I am now appearing, have been strong advocates
of cease and desist powers.
I am aware of those efforts and I certainly applaud them. The

remarks which were contained in the speech of about a week ago are
accurate. That speech was written prior to the time that I convinced
those who had to be convinced of the desirability of the new piece of
legislation which has now been introduced.
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It seems to me that that speech and all of the other things which
have been said point out one thing and one thing only; that if this
Commission is to do its job it must have enforcement power. I might
say that something almost in the nature of a legend has been built up
about cease and desist. There is nothing to say that because a par-
ticular thing has been sought so long that that is an end in itself.
It seems to me that one of the things that we all should face is

whether we have the guts to sit up here and say, "Well, maybe I was
wrong at that time."
It seems to me the thing I have to consider is if I do in fact see

something which in all honesty I feel is stronger, then I would be
remiss in my duty if I did not say so. That is all I am saying to this
committee this morning.
As I have reviewed both of these proposals, we are in complete

accord that enforcement power is absolutely necessary if this Commis-
sion is to do its job, but I am also saying as I have reviewed both of
these side by side, it is my opinion and my honest and sincere opinion
if we are to do our job as quickly and as effectively as we possibly can
that the proposal which has been put forth under Senate bill 2806 will
achieve that end and that is the only thing I am saying.
Senator EAGLETON. I have asked Senator Mondale to yield to me

for one question so I can make a quorum at another meeting.
I have read your prepared statement and I have read some of your

testimony here and I have heard your responses to Senator Javits and
Senator Mondale.
I view this as a whole sequence of events beginning back with the

Labor Department giving in on the compliance requirements of the
South Carolina textile producers contracts and the administration's
school desegregation guideline retreat, and the failure of the adminis-
tration to oppose the Whitten amendment in the House last week
and their bizarre position on the extension of the 1965 Voting Rights
Act, and now your presentation—particularly in light of what you
said in Houston but a few days ago—is just another surrender.

It cannot be labeled anything but that. It is purely and simply that.
It is a backdown in terms of the administration's obligation to enforce
civil rights policies, whether it be education, employment, job training
or whatever. I feel sorry for you. I think you have become an
unwitting handmaiden in this surrender endeavor. You have my
sympathy for the position I think you are in. I think you must have
a troubled conscience.
Mr. BROWN. Senator Eagleton, I might say I have no troubled

conscience on this. I might further say I sleep quite well at night and
I also say to you very sincerely that it was I who put forth this idea.
I was asked to prepare a stronger piece of legislation than cease and

desist and this represents my work. It is not something which was
handed to me by the administration and I don't want to give anybody
that impression, be it good or bad.
I will tike the personal responsibility for it. I may be castigated

for it, but this is not the administration's bill, this is Bill Brown's
response to their request to come up with something stronger. For
anyone to sit here and say this something else, they just do not know
the facts.
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Senator MONDALE. If that is an accurate representation, and I as-
sume it is, why did you not include cease and desist as an alternative
remedy?
Mr. BROWN. Very simply because cease and desist is 'already before

this committee. If our bill cannot pass, I would be absolutely in favor
of cease and desist.
You see, part of our problem has been that some of us always look

at these things as one or the other.
Senator MONDALE. That is my suggestion. If you thought that ju-

dicial proceedings gave you an additional power, would it not have
been logical to include both of them in the bill rather than deleting
the cease-and-desist power?
Mr. BROWN. To be very honest with you, I did not have the op-

portunity of investigating the legality of including both of them
within the same agency.
Senator MONDALE. Is there any doubt about the legality of includ-

ing alternative remedies in administrative agencies?
Mr. BROWN. There might very well be.
Senator MONDALE. Are you an attorney?
Mr. BROWN. Yes, I am.
Senator MONDALE. Have you ever heard of an objection on that

basis?
Mr. BROWN. When you set up the agency for cease-and-desist

powers, you have certain regulations which would be necessary to
govern that situation, and there would have to be certain regulations
added altering the present setup of the EEOC.
Of course, we could work it in within our basic administrative setup

of the agency.
Senator MONDALE. Would you have any objection to the EEOC

having cease-and-desist powers if we also added civil penalties for
an employer who continued to be in noncompliance? Would you
object to that?
Mr. BROWN. There are penalties proposed in both pieces of legis-

lation which would include reinstatement and backpay which is in-
cluded in S. 2806 as well as Senator Williams' bill.
Senator WILLIAMS. Thank you very much.
Senator Prouty?
Senator PRoury. Mr. Chairman, as one who is not a lawyer, I

feel I am treading on very thin ice in the presence of three former
distinguished Attorneys General and the distinguished lawyer who
is presiding.
It seems to me, Mr. Brown, that anyone who knows your back-

ground cannot conclude otherwise than that you are as dedicated
to the elimination of discrimination in employment and in other
areas as anyone I can think of in this country.
I think there are times, too when some of us in Congress have

a tendency to be more interested in issues than in getting legislation
passed. As I listened to your testimony, I think one of the major
reasons for the position that you have taken is because you want
legislation that can be enacted and, in my judgment, you are taking
a proper approach.
Senator Javits discussed with you briefly the question of reducing

the jurisdiction below the present figure of 25. I think we all favor that
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and I am sure you do too, but there again we have a political question
to consider. The same is true of bringing municipal and State em-
ployees under title VII, but there again this will generate tremendous
opposition to this bill. It may be better to get some kind of enforce-
ment power now and attempt to correct these other inequities at a
future time, rather than endangering any improvement in the enforce-
ment area by attempting to do everything at the same time. So, it
leaves me rather cold when I hear some of the philosophic concepts ex-
pressed here, which I have every reason to believe could not be passed
by this Congress. I commend you for the position you have taken. The
idea that you switched your position is entirely inaccurate. You are
a highly dedicated man who has done the best possible. You have
come up with a stronger approach, I think. At least it strikes me as a
layman as being much stronger in getting enforcement off the ground
and into operation. I would like to ask you one question about cease
and desist orders. How long would that take to operate effectively?
Mr. BROWN. If you eliminate the tooling up period, the time it

takes for a case to come through our backlog which is presently one
and a half to 2 years, and if the NLRB is any indication of how long
it takes you actually to get the order enforced, this would be another
one and a half years.
Senator PROUTY. Assuming the Commission had the authority to

issue a cease and desist order against an employer or labor union,
whoever is respondent, what happens then? Is he forced to comply
with that order immediately?
Mr. BROWN. No, we would have to go into court under the provisions

of Senate bill 2453.
Senator PROUTY. It is not self-enforcing, but you are suggesting now 

immediately
under 

the Commission be given the right to go into court 
under S. 2806?
Mr. BROWN. Yes, sir. I might say I am deeply appreciative of your

remarks, Senator Prouty, and in addition to that, down through the
years my record has shown me to be completely in favor of all of the
things that title VII stands for and I am certainly appreciative of the
fact that you pointed this out.
The other thing I would say is that the remarks that you have made

are quite accurate, particularly in light of the fact that just a week ago
we had a budget hearing and we came originally out of the House
committee with an appropriation of only $10 million which was not
a penny more than it had been the prior year, when you take into con-
sideration the annualization. It was because of efforts by a lot of people
that we got it raised to $11.5 million on the House floor. I would hope
the Senate would see fit to restore the remaining $4.5 million which is
so badly needed.
Senator PROUTY. In his prepared testimony, Mr. Alexander states

that only one out of 100 individuals whose cases are found to be meri-
torious will receive equitable treatment under the administration's
bill. I am sure Mr. Alexander will expand on that when he testifies
but I would like to get your response to that.
Mr. BROWN. I have not had the opportunity of reviewing Mr. Alex-

ander's position, but it seems to me that that is completely inaccurate.
Certainly, you are going to take selected cases. Mr. Alexander, like
myself, is an attorney and as an attorney, and as a good attorney, he
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is not going to put just any kind of case into court. The ripple kind of
effect that comes from having a good case in court and having a good
decision made is going to be felt throughout this country. Due to the
fact that we filed a complaint, many of the things you get from cease
and desist, namely a climate being created in which employers and
labor unions look at title VII as they should look at it, as a piece of
legislation which they have the obligation to obey like any other law,
I believe that they will then sit down in a meaningful manner and start
to negotiate and conciliate these cases and within a short period of
time we will have this thing turned about.
Many, many times lawyers disagree and this is nothing new. I did

not realize we had so many lawyers on this committee.
Senator PROUTY. I have known that for a long time.
Mr. BROWN. I might say each one of us is in favor of enforcement

power. Whatever the Congress gives us is certainly going to be a step
forward in achieving the ends of title VII.

Senator PROUTY. Thank you, Mr. Chairman.
Senator WILLIAMS. Senator Javits ?
Senator JAVITS. I have just one question which I think we should

not leave undealt with in the record. I think you equated the power
of the Commission in cease and desist and the power of the Com-
mission in your bill—that is, in the administration's proposals—as if
they were the same as the court proceedings.

Is it not a fact that that is not true, that if a cease and desist order
is issued, if you go to a court you go to an appellate court at once, the
proceeding is a review proceeding and the proceeding is on the basis
of the evidence which has already been taken and the evidence is only
to be overturned as basis for the appellate action if it is insubstantial
or there is some fraud or something like that, involved or some illegal-
ity, whereas, under the bill which you are advocating, if you go into
court you have a trial in the lower court with witnesses and so on
just as you do now if the Department of Justice brings the case?
Is that not true?
Mr. BROWN. That is true. I did not mean to give the impression that

there was a similarity in the 'ay in which it goes through the courts.
There is not a similarity. In answer to your earlier question, I pointed
out we do have a different burden of proof.
Senator WILLIAMS. May I parenthetically observe here as a lawyer,

but not as a former Attorney General, if I were in your position or any
of your attorneys and had the choice of going to the fifth circuit court
of appeals in New Orleans to enforce a cease-and-desist order, or bring
an action in the district court in Biloxi, I know which one I would
take.
Mr. BROWN. That is an interesting fact because the best eases in

terms of title VII litigation came out of the fifth circuit. That includes
the States of Alabama, Mississippi, Georgia, Florida, Texas, and
Louisiana,.

Senatpr WILLIAMS. I was feeling right about it.
Mr. BROWN. We have had some very excellent cases come out of

some of the district courts down there. These cases had far-reaching
effects. There are many, many district courts to which we would be
going all over this country, not just in the South, but even in the South,
if the past is any sort of guide, we have had some very excellent cases
come out of some of these courts.
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Senator WILLIAMS. Thank you very much.
Senator MONDALE. I think Senator Javits' point is well taken. The

pending administration proposal requires an additional level of court
proceedings, more costly proceedings before a jury, and the proposal
which Senator Williams and Senator Javits have sponsored here and
which Senator Prouty cosponsored brings the appeal to the court right
away.
So, the argument supports what Senator Williams and Senator

Javits both bring out. I think we could strengthen this approach even
further, as has often been provided. I would think we could very
easily provide that these cases, when taken before the appellate court,
should receive first-treatment priority.
Mr. BROWN. This is not contemplated as a jury trial. This is an

equitable proceeding in the district court before the judge and in
addition to that-

Senator MONDALE. But it is a de novo trial before the judge.
Mr. BROWN. It starts out as a complete trial.
Senator MONDALE. Some of those antitrust suits can go on for 8 or

10 years if you have a good lawyer on the other side.
Mr. BROWN. This could be a situation involving questions of fact

that is whether or not there has been discrimination, and would be far
less complex than an antitrust suit.
Senator MONDALE. The southern textile companies have resisted the

Defense Department for several years and their life depends upon it.
I think they would be even more effective in delaying a decision
forever in a favorable trial court in their own State.
Mr. BROWN. There is also provision in Senate bill 2806 which pro-

vides for an expedited hearing and preliminary injunction in
appropriate cases.
Senator MONDALE. There is no way of denying a defendant, when

you have a factual de novo trial, all the time he needs in placing his
case before the judge.
Mr. BROWN. There are certain situations which would permit us to

go in and ask for injunctive relief initially in the event it was the
appropriate type of case.
Senator MONDALE. I have no further questions.
Senator WILLIAMS. Thank you very much, Mr. Brown.
From the Equal Employment Opportunity Commission now,

Clifford L. Alexander, Jr., Mr. Vicente T. Ximenes.
The Commission has a quorum present.
Senator JAVITS. Mr. Chairman, I think we should hear from all of

the members of this Commission under the circumstances.
Senator WILLIAMS. All members have been invited. Miss Kuck did

not want to appear and we have not heard from the fifth
Commissioner.
Senator WILLIAMS. Mr. Alexander?

STATEMENT OF CLIFFORD L. ALEXANDER, JR., MEMBER, EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

Mr. ALEXANDER. Mr. Chairman and distinguished members of the
Subcommittee on Labor, it is a privilege to appear before you in sup-
port of S. 2453. This bill's principal purpose is to give cease and desist
authority to the Equal Employment Opportunity Commission.

34-897 70 5
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It will give EEOC the kind of strength that is a necessary prereq-
uisite for any regulatory agency. Cease and desist legislation, if
passed by the Congress, will say to millions of Americans that the Fed-
eral Government stands by to defend their lawful request for equal
opportunity in employment.
In my letter of resignation some 3 months after this administration

had assumed office, I pointed out that the Justice Department was
unresponsive to my request to discuss the future of title VII
enforcement.
Six months after this administration was in office this was still true.

Throughout my tenture as Chairman of EEOC and subsequently, as a
member, I have, on several occasions, stated my strong support of
legislation giving EEOC cease and desist legislation at numerous
meetings.
This includes the present Chairman, who indicated his support of

S. 2453 as recently as August 4.
Any legislation that grants less than cease-and-desist authority to

our Commission would be the perpetration of a cruel hoax on women
and minorities in this country. The recent bill introduced by Senator
Prouty has,I believe, many deficiencies because it relies entirely on
the judicial process. Only one out of 100 American men and women
who have been discriminated against will receive direct and equitable
treatment.
Under cease-and-desist authority every complaint, not just a small

sample, will have the backing in fact of a Federal administrative
agency with a court-enforceable order. Legislation that barely improves
the lots of those who have been abused so long will, in my opinion,
only serve to heighten the frustration so many feel today; frustration
stemming from promises that are stated in law but not enforceable in
fact.
It has been clearly established that the most rapid and equitable

remedies that can be offered by an administrative agency come when
that agency can issue enforceable orders. We have seen that the court
route—section 707 of our present title—has been less than adequate;
too few suits have been filed: long delays inherent in the court process
set in; respondents are forced to act as public adversaries and therefore
are frozen in their defense of discrimination.
And courts, even Federal courts, in the Deep South on many oc-

casions unfortunately do not give even-handed justice to blacks.
Cease-and-desist legislation would carry the expertise and consist-

ency of the administrative agency rather than the variety of interpre-
tations which could easily come from numerous judges in various
geographic locations.
Administrative procedures under cease and desist are less formal

than the austerity of the courtroom. This would mean that the poor
would be able to participate more fully and comfortably in the adjudi-
cation of their rights.
Court calendars are virtually always slower than the processes of

administrative agencies. Therefore, remedies would be more rapidly
forthcoming to those who feel they have been discriminated against.
Although I personally have a few minor differences with occasional
provisions of S. 2453, I believe its basic thrust is sound and in keepino-
with eradicating inequities in our country.

••
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Cease-and-desist authority as written in your bill gives sufficient
due process to all interested parties. The issuance of an order would
come only after a thorough investigation, a finding of discrimination, a
failure of conciliation, a hearing under oath before a Commissioner or
hearing examiners, and another finding of discrimination.
This entire process would be appealable to a Federal court of ap-

peals. This thoroughgoing quasi-judicial process keeps in mind the
rights of all the parties.
May I also express my support of provisions in S. 2453 shifting

supervision of cases charging discrimination in the Federal Govern-
ment from the Civil Service Commission to EEOC. To date, the Civil
Service Commission has done less than an adequate job in overseeing
discrimination in the Federal Government or in hiring minorities
within its own Commission.

It's my opinion that this change could be effectuated by a stroke
of President Nixon's pen. The authority to supervise discrimination in
the Federal Government is contained in section 1 of Executive Order
11246.
But if the President is unwilling to take this step, then I believe

section 717 of S. 2153 should be retained. Minorities and women have
waited a long time to see if their Government practices what it preaches.
Paper pledges are insufficient—the full force of law is required.
This is the time for affirmative support of progressive legislation,

and this is why I so strongly support S. 2453.
Thank you very much.
Senator WILLIAMS. Thank you very much, Mr. Alexander.
Is Miss Kuck here ?
(No response.)
Senator WILLIAMS. Mr. Ximenes.

STATEMENT OF VICENTE T. XIMENES, MEMBER, EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

Mr. XIMENES. Mr. Chairman and members of the subcommittee, I
am Vincente Ximenes Commissioner of Equal Employment Oppor-
tunity. I support Senate bill 2453. At my request the Commission re-
viewed equal employment opportunity legislation on May 12, 1969.
The consensus was that we continue to insist on cease and desist powers
for the Commission.
Prior to the May 12 meeting, I consistently proposed and explained

the need for cease and desist powers to organizations, legislators, and
the general public.
In view of what I thought was the Commission's position as well

as my belief in the need for comprehensive legislation I have whole-
heartedly supported:

1. Cease and desist authority.
2. Coverage for companies and unions of eight persons or more.
3. Coverage of Federal civil service employees.
4. Coverage of State and local employees.
5. Federal Government contract compliance activity transfer to

EEOC.
We have suffered too long to engage in "games people play." We

have suffered too long to continue employment tokenism for the blacks)
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Mexican Americans, Puerto Ricans, Indians, Orientals, Spanish
Americans and South and Central Americans. Our Nation will not
survive in its present form, even with our magnificent moon landing
feat and technical know-how, if cease and desist and the other parts of
Senate bill 2453 as well as other meaningful civil rights do not become
a reality soon.
Senate bill 2453 is the most comprehensive and meaningful job dis-

crimination legislation ever proposed. Comprehensiveness coupled
with cease and desist authority is the answer to job discrimination
against blacks, Mexican Americans, Puerto Ricans, Indians, Orientals,
Spanish Americans, females and other groups. S. 2453, if enacted, con-
stitutes a master stroke against the evils of job discrimination.
In the Los Angeles hearings I found that in that metropolitan area

the ABC, NBC, and CBS networks employed only 75 Spanish sur-
named persons out of 3,500 total employees. The picture is the same
for blacks and other minorities.
As we look across the Nation at private industry employees, we see

over 75 percent of all minority employees holding blue collar and
service jobs while only about 50 percent of all white employees hold
such jobs and these are primarily the better paying, more prestigious
craft classifications.
These patterns are local, they are regional and they are nationwide.

They are monotonous in their similarity.
In the Federal Government the same patterns exist. In 1967, 87 per-

cent of all black general schedule employees were in grades one
through eight; 76 percent of all Mexican American GS employees
were in grades one through eight; and 83 percent of all Indian GS
employees were in the one through eight category. The above com-
pares with 56 percent in grades one through eight for all employees.
In five Southwestern States the Department of Interior, for example,
employed 3,650 persons in grades 12-18 and only 35 of these were
Spanish surnamed. Similar breakdowns are there to be seen within the
wage board and postal field pay categories.
At the local level, the record of the City Public Service Board of

San Antonio serves as example of the need to extend our coverage.
In 1968 this municipally owned board had 14 Negro employees of
whom nine were in service or labor classifications and 807 Mexican
Americans of whom about 616 were labors, 157 were operatives and 34
were classified above grade five. Mexican Americans and Negroes ac-
count for nearly 50 percent of the total population of the city of San
Antonio.
While I served in the double capacity of member of the Equal Em-

ployment Opportunity Commission and as Chairman of the Inter-
Agency Committee on Mexican American Affairs, 1967 to early 1969,
I received hundreds of complaints from Mexican Americans regarding
Federal Government discrimination in hiring and the whole gamut of
work and wage conditions.
Often these came to me in my capacity as an Equal Employment

Opportunity Commissioner. I could do nothing to help them. It was
only through the Inter-Agency Committee that we could seek relief
for these persons.
But the tools at our disposal were uncertain and limited to present-

ing the employee's complaint to appropriate officials and counseling
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the aggrieved party. Several times we set up meetings between Federal
officials and community persons.
However, these measures were all dependent on the good will of those

involved—a tenuous thread on which to hang the relief of an employee
who has suffered discriminatory action.
I strongly believe that these minority patterns of employment spell

historical and systematic discrimination, in and out of government,
at all levels. Therefore, only a systematic, comprehensive approach will
do the job of controlling and finally eliminating the sickness in our
employment markets.
The President's recent welfare proposal states that those poor, who

can, must work to eat. I agree with the statement if at the same time
the doors to job opportunity are opened wide by private, Federal,
State, and local government sectors of our economy.
The comprehensive job opportunity measures proposed in S. 2453

would certainly help the welfare situation for the minorities who
suffer from job discrimination.
The people, the captains of industry, the organizers of labor, the

officials of government know what is needed. There is no compromise
or middle road between the right and the wrong. We are either com-
mitted to end job discrimination—as we are committed to the spirit of
Apollo—or we are playing games.
At any rate, we fool only ourselves, not the people who see the

blindfold of justice gone askew and feel her jaundiced eye upon them.
Thank you very much.
Senator WILLIAMS. Thank you very much. I have just one observa-

tion; since the bill S. 2453 was introduced, this new and most hopeful
new dimension has been added and that is the President's welfare mes-
sage of Friday last, and you certainly associated that with the objec-
tives of this bill.

Senator Javits ?
Senator JAVITS. We have to vote at 12 o'clock, gentlemen. I shall

request the Chair to recall tomorrow all of the members of the Com-
mission who choose to testify for questions, but in deference to SenatorProuty, Mr. Alexander, would you be kind enough to explain the
sentence which says:
Only one out of 100 American men and women who have been discriminatedagainst will receive direct and equitable treatment?
Mr. ALEXANDER. By Chairman Brown's own testimony only,

selected cases could be taken under Senator Prouty's bill which isreadily apparent. If we did what the Justice Department now doesperhaps one in 10,000 would have the support of the Equal Employ-
ment Opportunity Commission.
If with 50 lawyers they brought cases on a selective basis at best

only one in 100 could receive help. Under cease and desist individual
cases will proceed far more rapidly than through the courts.
I would like to disagree vehemently with the idea that tooling

would take 2 years. I think it would take just 2 or 3 months to get
started. Hiring some of the proper staff should take no longer than
a few months. Also you don't have to wait for an employment dis-
crimination to go through the entire pipeline before starting a hearing.
One need only wait for the law to be passed and then proceed with

it. I would say within 2, 3, 4 months after this cease-and-desist bill
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became law, we could see that an order was issued by the Commission
and thereafter would be enforceable in a court of appeals. Certainly
closer to 6 months than 6 years.

Senator WILLIAMS. We will proceed this way: Tomorrow if you
gentlemen can return, and the Chairman and the other two members,
we will hear you in the morning, and we will recess now until 2 and
return to our announced schedule of witnesses for the day.
(Whereupon, at 12 noon, the subcommittee recessed to reconvene

at 2 p.m., the same day.)
AMRNOON SESSION

.Senator WILLIAMS. We will reconvene the subcommittee hearings
with a panel of most eminent witnesses: Mr. Clarence M. Mitchell,
director of the Washington bureau of NAACP; Mr. Joseph L. Rauh,
Jr., general counsel, Leadership Conference on Civil Rights; Mr.
Jack Greenberg, director-counsel of the NAACP Legal Defense and
Educational Fund; and Mr. Wendell G. Freeland, a member of the
board of trustees of the National Urban League.
Gentlemen, we are honored to have you with us this afternoon on

th:s most important legislation. Our procedure will be at your pleasure.
Mr. Mitchell, what is the pleasure?

STATEMENTS OF CLARENCE M. MITCHELL, DIRECTOR, WASHING-

TON BUREAU, NAACP; JOSEPH L. RAUH, JR., GENERAL COUNSEL,

LEADERSHIP CONFERENCE ON CIVIL RIGHTS; JACK GREEN-

BERG, DIRECTOR-COUNSEL, NAACP LEGAL DEFENSE AND EDU-

CATIONAL FUND; AND WENDELL G. FREELAND, MEMBER,

330ARD OF TRUSTEES, NATIONAL URBAN LEAGUE

Mr. MITCHELL. As a courtesy to my out-of-town colleagues, I will
yield to them and allow Mr. Freeland, who is representing the National
Urban League, to go first, and if Mr. Greenberg would follow him,
I will follow Mr. Rauh. I would be the last witness.

Senator WILLIAMS. That will be fine.
Mr. FREELAND. It seems we go in alphabetical order, which I think

the last time this subcommittee had a panel was about the same way,
but Mr. Greenberg was first at that time.
Mr. Chairman, the National Urban League appreciates this invi-

tation and opportunity to appear before this Subcommittee on Labor
to add to this body of knowledge the information and evidence the
league has accumulated over the years as experts in the area of equal
employment opportunity.
My name is Wendell G. Freeland. I am a member of the board of

trustees of the National Urban League and serve on its education
and nominations committee. Before joining the National Board 2
years ago, I served for 15 years with the Pittsburgh Urban League
and as president of that organization. An attorney by profession, I
have been in general law practice for some 19 years.
The National Urban League is a professional community service

organization founded 59 years ago to secure equal opportunity for
Negro citizens and other minorities. It is nonpartisan and interracial
in its leadership and staff. The National Urban League has local
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affiliates in 93 cities, 33 States, and the District of Columbia. Its
national headquarters is in New York City and it maintains a bureau
in Washington, D.C. Whitney M. Young is its executive director.
A trained, professional staff conducts the day-to-day activity of

the league, using the techniques and disciplines of social work in
performing its services. This staff numbers more than 800 paid
employees whose operations are reinforced by some 8,000 volunteers
who apply expert knowledge and experience to the resolution of
racial problems. , 

First, let me take this opportunity to commend Senator Harrison
Williams and the 34 sponsors who are responsible for introducing
this important piece of legislation.
The Equal Employment Opportunities Enforcement Act, the legis-

lation to which we address ourselves today, would make an invaluable
contribution to the protection of the equal employment rights of
individuals. It is apparent from the Equal Employment Opportunity
Commission's (EEOC) operation since its inception that more effec-
tive machinery for enforcement 'authority is sorely needed.
Equal employment opportunity continues to be a critical problem

for minority citizens. While the employment status of black workers
has improved considerably during the past two decades, there remain
significant differentials between white and Negro workers. In spite
of the Nation's improved economic status, the employment position
of Negroes and other minorities continues to lag behind their white
counterparts. And the outlook for the future, unfortunately, is not
promising according to a report prepared for the U.S. Commission
on Civil Rights by the Brookings Institution, Washington, D.C.
That report, Jobs and Civil Rights, noted that:
Every year, for the past thirteen years, the unemployment rate for nonwhites

has been twice that for whites. Even with optimistic expectations for the future
of the economy, government statisticians currently project that "the 1975 un-
employment rate for nonwhites would still be twice that for the labor force
as a whole." Moreover, when an adjustment is made for the undercount by
the Census Bureau of the nonwhite population of working age, the spread be-
tween unemployment rates for nonwhites and whites widens.

Title VII of Public Law 88-352, the Civil Rights Act of 1964, under
which the Equal Employment Opportunity Commission was estab-
lished, engendered great hope that EEOC would deal meaningfully
with the problems surrounding discrimination in employment. Such
has not been the case as the Commission itself will attest.
In March of this year the EEOC published Equal Employment

Opportunity Report No. 1 based on an analysis of 1966 data covering
minority and female employment patterns for 123 cities, 50 States
and 60 major industries of all job classifications. That analysis showed
an obvious "underutilization of minority group members and women
and their concentration in the lower level jobs," and led the Commis-
sion to conclude:

If we are ever to achieve the national goal of equal employment opportunity,
the business community must get over its hang-up that blacks and Spanish Sur-
named Americans are qualified only for entry level or dead-end jobs. Promotion
is an important part of equal opportunity.

The report showed that 6.9 percent of the 11/2 million black males
were in white collar jobs with only 1 percent at the managerial level,
and sometimes I question what that managerial level is. I think that
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the managerial level about which the report speaks entitles the holder
of those managerial jobs to a key to the executive bathroom rather than
any real policymaking power in the corporations or the businesses.
Laborers and service workers accounted for 47.8 percent of the

economic bottom of the occupational hierarchy. Opportunities for
minority women are even more limited and women workers generally,
as compared to men, are not fairly represented in the highest paying
occupations.
These findings, obviously, indicate the need for changes such as

are proposed in the Equal Employment Opportunities Act.
The main features of S. 2453, which we heartily endorse, include:

(1) giving the EEOC authority to issue "cease-and-desist" orders to
companies found to be in violation of title VII of the 1964 act, and
I don't think I will go into the cease-and-desist orders, having been

here this morning when Mr. Brown and other members of the com-
mission went into this particular aspect; (2) and more significant,
however, consolidating all existing Federal equal employment
programs into that of the EEOC; (3) extending coverage to include
all Federal, State, and local government employees; (4) continuing
the right of individuals to initiate private lawsuits as provided in
the current law. I would note that Mr. Greenberg speaks to this in
some detail, and (5) giving the EEOC more authority to handle its
own legal work without the intervention of the Attorney General.
These are crucial changes which must be enacted into law if equal

employment opportunity is to be a reality. As Senator Williams noted
when he introduced the Equal Employment Opportunities Enforce-
ment Act, EEOC was not given the authority to issue judicially en-
forceable cease-and-desist orders to back up its findings of discrimina-
tion based on race, color, religion, sex or national origin. We know
all too well that conciliation, is an inadequate tool for bringing about
equal employment opportunity.
The EEOC, therefore, must wait until the Attorney General con-

cludes that a pattern or practice of discrimination exists before it can
act. Otherwise, the individual victim of discrimination must go into
court as a private party, faced with usual delays and mounting ex-
penses, in order to secure his rights.
The authority to issue cease-and-desist orders is not a new concept

to the Federal Government. Other Federal administrative agencies
have had such powers for many years, and we can see no practical
reason why the EEOC should not be similarly empowered. Armed with
such authority, its conciliation role would certainly improve.
We also favor the consolidation of all equal employment opportunity

efforts by the Federal Government into one program administered by
Equal Employment Opportunity Commission. The Office of Fed-

eral Contract Compliance established by Executive Order 11246 has
not been an aggressive unit and has gained a reputation among us
all of being unwilling to terminate Federal contracts to force com-
pliance. The equal employment opportunity activities of the Civil
Service Commission also have not been exemplary. The Civil Service
Commission recently inaugurated a new plan for resolving employee
discrimination complaints, but there is little hope that these new plans
will be successful in providing real opportunity for minority employ-
ees. The Commission seemingly concerns itself with the resolution of



67

complaints, giving little or no attention to the more positive concept
of affirmative action. Both OFCC and CSC have inadequate compli-
ance staffs to effectively carry out their responsibilities. Consolidation,
moreover, would give the effect of a unified national policy and elim-
inate current duplication of effort.
In addition, large numbers of State and local government employees

represent substantial areas where the EEOC sanctions do not reach.
By extending the Commission's jurisdiction to include these workers
as well as to employers of eight or more persons, the EEOC jurisdic-
tion would more nearly represent a national application of equal
employment opportunity policy.
We should note that governments, Federal, State, and local, should

in fact lead this. This will make that potential for leadership a more
nearly realizable goal.
Opponents of this provision may argue

i
 that the EEOC cannot effi-

ciently handle the increased coverage n view of its current backlog
of cases. We do not agree with this thinking, preferring to "presume"
that most American employers will simply obey the law. There is also
the fact that more private, nonprofit agencies will be working to help
victims of job discrimination via private law suits, a right which
would be continued under the provisions of S. 2453.
I note, also, that Mr. Young asserted 2 years ago that their em-

ployers just wait for legal excuses to do the right thing. This is so.
S. 2453, then, would provide a procedure which would assure every

American employee an equal opportunity and at the same time protect
the rights of employers. Briefly, that procedure include the filing of a
complaint by an aggrieved person; an investigation of the complaint by
EEOC compliance personnel conciliation if the investigation produces
reasonable causes • a hearing in which the complainant participates if
the case cannot be conciliated; and finally the issuance of a cease and
desist order if discrimination is found.
Mr. Chairman we all know that the greatest struggle in assuring

equal employment opportunity is related to private business—especial-
ly the smaller companies. The problem has been summed up by the
Leadership Conference on Civil Rights in an issues paper prepared
by William Taylor, Senior Fellow, the Yale Law School. That paper,
Executive Implementation of Federal Civil Rights Laws, said in part:
In employment, recent statistical reports such as those issued by Plans for

Progress, indicate some heartening progress in overall employment records of
large companies— progress which undoubtedly is attributable in part to the en-
actment and implementation of equal employment laws as well as to business
sensitivity to riots. But overall statistics tend to mask important deficiencies,
such as the continued exclusions of Negroes, Mexican Americans and Puerto
Ricans from particular industries and job categories (e.g., the communications
industry as revealed by the EEOC hearings in New York). Other bastions of
discrimination, such as the continued exclusion of Negroes from many of the
building trades, have yielded principally in the few places where Federal agen-
cies have made an all-out enforcement effort. And some of the major barriers
to the employment of low-skilled members of minority groups have thus far
either been beyond the reach of civil rights agencies (the inaccessibility of in-
dustry located in suburban areas, the absence or inadequacy of training programs)
or subject only to indirect influence (the use of unvalidated tests to screen em-
ployees, disqualification for records of criminal arrest or conviction).

Before closing, Mr. Chairman, I would like to briefly discuss an
additional change which the National Urban League thinks is extreme-
ly important.
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Section 703 (h) of the current law would be amended to assure
broader equality of the area of testing—that elusive tool by which too
many people have been eliminated from employment or held in low
level positions. The new language says:
. . . to give and to act upon the results of any professionally developed ability

test which is applied on a uniform basis to all employees and applicants for em-
ployment in the same position and is directly related to the determination of bona
fide occupational qualifications rensonably necessary to perform the normal
duties of the particular positions concerned: provided, that such test, its ad-
ministration or action upon the results is not designed, intended, or used to
discriminate because of race, color, religion, sex, or national origin.

I had a recent experience with a compensation case of a mechanic
who had worked for about 25 years as a mechanic to be declared in-
competent to be a mechanic because of certain tests which were clearly
unrelated to the skills which he had been performing and the job that
he had been doing over the years.
We know that people applying for jobs are often required to take

tests which are in no way related to the jobs they would perform. A
question which asks: "What is related to a cube in the same way in
which a circle is related to a square" can give absolutely no indication
of how well a mechanic can tune up a motor or overhaul a transmission.
Yet, failure to answer questions such as this could keep an expert
mechanic from getting a job. Too many tests are designed to determine
how much of the white middle-class culture the Negro has absorbed—
as opposed to measuring his ability to perform a specific task.
Indeed, some progress is being made in the area of testing. Last

November the Labor Department announced a new approach to test-
ing disadvantaged people called the work-samples test. Work-samples
tests substitute job production tools and materials for written tests.
The technique works on the premise that disadvantaged people who
have a history of failure in school and fear of taking written exami-
nations will perform better and be gauged better by a real job tests.

Before the Labor Department announced its new testing method, the
U.S. Commission on Civil Rights issued a report on employment test-
ing in which it said:
The personnel procedures of many employers screen out rather than screen in

people. Tests and other hiring procedures which are not pertinent to the per-
formance of job to be done have a harmful effect on members of minority groups
because, for the moist part, standardized tests have been designed to test the white
middle class

Finally, Mr. Chairman, the National Urban League shares the senti-
ments of you, Senator Williams, who said in introducing S. 2453:
It is my hope that through this bill we will finally act to make the Commis-

sion a truly effective instrument for eliminating discrimination in employment
and thereby fulfill our commitment to make this goal a reality for all Americans.

I thank you.
I would also like to note that Mr. Mitchell will talk about two par-

ticular section in which he has a great interest. We have discussed
tins, and the League supports his position fully as to sections 715 and
717.

Senator WILLIAMS. Thank you very much.
Mr. Greenberg?
We will go through all the statements.
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STATEMENT OF JACK GREENBERG, DIRECTOR-COUNSEL, NAACP
LEGAL DEFENSE AND EDUCATIONAL FUND, INC.

Mr. GREENBERG. Mr. Chairman, my name is Jack Greenberg. I am
Director-Counsel of the NAACP Legal Defense and Educational
Fund. I submitted a prepared statement, but in an effort to save time
I will try to summarize what I think are most of the important parts
of that statement.
Our position on the principal points with which you are concerned

is essentially this:
First, we heartily approve of the provisions in the bill which would

provide cease and desist powers to EEOC. Cease and desist powers
have been considered necessary in the enforcement of any great public
law provisibn this country has had, and I refer you for examples to
the legislation providing these powers to the Food and Drug Adminis-
tration, the Federal Trade Commission, the Securities and Exchange
Commission, the National Labor Relations Board, and the Interstate
Commerce 'Commission. The reasons why these powers have been pro-
vided to these agencies have been discussed at some length in the testi-
mony earlier today. I believe the strongest argument in favor of cease
and desist powers is that their use through a Federal agency charged
with the administration of laws like Title VII can accomplish more
effective and widespread compliance with such legislation than is pos-
sible through private litigation.

Secondly, I would like to comment on the administration proposal
to give EEOC authority to prosecute its own court actions, rather than
making this the responsibility of the Attorney General as it is now
under the present law. In my view this would not be a significant im-
provement on the power now possessed by the Attorney General to
bring pattern and practice suits. Under the case law a pattern and
practice suit has been interpreted to mean litigation which has consid-
erable public importance. To my knowledge it has never been held that
a suit brought by the Department of Justice has failed to meet that
requirement. Thus while I heartily applaud the existence of the author-
ity to bring such lawsuits, I think it can be as readily augmented by
increasing the appropriations to the Department of Justice.

Finally, that part of the proposed law which most interests us as a
private agency deeply involved in the implementation of title VII is
the section which preserves the right of private parties to file suits on
their own behalf. At the present time, the legal defense fund is han-
dling approximately 80 such suits on behalf of private parties. As I
have pointed out in my prepared statement, private lawsuits have been
a traditional and very significant vehicle for the making of new law
in the civil rights area. A significant number of the school desegrega-
tion eases have been won through litigation brought by private parties.
Freedom of choice was held to be impermissible under certain circum-,
stances by the Supreme Court of the United States two terms ago
through private litigation. Teacher integration according to enforce-
able and measurable standards was required by the Supreme Court of
the United States this past term in a private lawsuit. The case outlaw-
ing hospital segregation was brought as a private suit and the principle
that it established was incorporated into title VI of the Civil Rights
Act of 1964.
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The final reason we think it is extremely important to maintain the
right of private litigation as a complement to litigation by the Govern-
ment under title VII is that when Government does not act, either
for reasons that are justifiable or unjustifiable, suspicion arises that
the Government did not act because some labor union or corporation
used its political influence. As a result, th'e Negro community has long
felt that it ought always to be able to rely on the right to conduct its
own litigation through a private agency such as ours which will not be
influenced by such considerations. Thus, we feel that the committee
has been very wise in preserving in this particular bill the right of
private parties to conduct their own litigation to enforce rights t,guar-
anteed by title VII, in order to maintain confidence in the integrity
of the law and the judicial process.

PREPARED STATEMENT OF JACK GREENBERG, DIRECTOR-COUNSEL OF THE NAACP
LEGAL DEFENSE AND EDUCATIONAL FUND, INC.

My name is Jack Greenberg. I am testifying pursuant to an invitation extended
by Senator Williams to participate in a panel of witnesses representing civil
rights organizations and to express my views on the equal employment pro-
visions, Title VII, of the Civil Rights Act of 1964 and proposed amendments to
the Act, S. 2453. I was extended a similar invitation by Senator Clark several
years ago when the Senate Subcommittee on Employment, Manpower and Poverty
was considering proposed amendments to Title VII. Some of the comments I
make today I made several years ago, and I repeat them today because they are
still pertinent.
I am Director-Counsel of the NAACP Legal Defense and Educational Fund,

Inc. Our organization has a deep interest in the vindication of fundamental hu-
man rights through the legal process, having devoted ourselves totally to such a
program since we were formed in 1939. Perhaps the most celebrated example of
the capacity of the law to start a country moving on fundamental problems in
race relations is the Supreme Court decision in the School Desegregation Cases,
which were brought under the leadership of Thurgood Marshall, my predecessor
as Director-Counsel of the the Legal Defense Fund.

Following the passage of Title VII of the Civil Rights Act in 1964 and its
becoming effective in 1965, we filed more than 70 cases in the United States
District Courts. This number almost doubles the number of eases we had filed
when I testified several years ago. A list of Title VII cases is appended to this
statement. I would like to share with you our experiences with these cases be-
cause they are a substantial portion of all of the litigation now pending under
the Act. Several other organizations have some cases among them, and the Attor-
ney General of the United States has, I believe, filed about 40 cases. Two kinds
of experiences have stemmed from our involvement in these cases. The first is
rather gratifying because it demonstrates the capacity of the statue and men of
good will to work out differences which will secure employment to Negro workers
who have been victims of racial discrimination and until passage of the law had
no remedy. The first category of outcome consists of favorable settlements we
have obtained. The first case which we filed was against the A & P in Wilming-
ton, North Carolina. The settlement of that case secured the plaintiff an imme-
diate placement as a cashier in the A & P store in Wilmington, in addition to
the assurance of the company to plaCe other Negroes in similar and other posi-
tions in both North and South Carolina. Following this, a number of Negroes
have been employed by A & P in jobs that they had theretofore not been able to
hold.
Another indication of the capacity of a lawsuit to lay the basis for effective

settlement of civil rights claims is the much celebrated Newport News Ship-
truilaing case. Even though the shipbuilding company came under the jurisdiction
of the Office of Federal Contract Compliance and had been under investigation
by OFCC for many years, and had also been investigated by the Equal Employ-
ment Opportunity Commission, there was no effective movement towards settle-
ment of outstanding claims of racial discrimination until after we filed the
lawsuit. With the case pending, counsel for the plaintiffs and representatives of
the United States for the first time were able to work out an effective settlement
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with the company whereby hundreds of Negro workers moved into craft andsupervisory positions theretofore barred to them.
Similarly in the case of Anthony v. Brooks (Georgia State Employment Serv-ice), in Atlanta, Georgia, we filed suit on behalf of Negro applicants who hadnot theretofore been referred to possible employers on the same basis as similarlysituated white applicants. On the eve of the trial, a settlement was worked outwhereby the Georgia State Employment Service agreed to process the applicationsof Negro job seekers on the same basis as white applicants. A similar case recentlyhas been concluded with the Louisiana State Employment Service involving itsShreveport, Louisiana office.
Similarly, we have settled cases, among others, with the Monsanto Companyinvolving its Eldorado, Arkansas facilities; Werthan Bag Corporation, involvingits Nashville, Tennessee facility; Norfolk and Western Railroad, involving itsRoanoke, Virginia facility; and the Alpha Portland Cement Company, involvingits Birmingham, Alabama facility. As a result of these settlements, Negroes willbe enjoying jobs that theretofore had been barred to them because of race.On the other hand, many of the cases are now following the classic patternof prolonged and difficult school segregation litigation. Every procedural techni-cality imaginable must be gone through before the case comes to trial. Most ofthe cases are or have been hung up on such technical-procedural questions as:exhaustion of administrative remedies; satisfaction of certain statutes of limita-tions; propriety of filing class actions; whether conciliation is a precondition tofiling suit and similar issues. It has taken more than 3 years of litigation just toget court determinations on these issues. When I testified several years ago be-fore the Senate committee then considering amendments to Title VII, I indicatedthat the first trial in a case of racial discrimination in employment (Quarles v.Philip Morris, in Richmond, Virginia) had just then started. I am pleased tostate at this time that the Quarles case has been decided (January, 1968) andstands as a landmark case on the issue of seniority rights of Negro employeeswho theretofore were denied access to jobs reserved for white persons. I mightadd that many of the large corporations and labor unions involved in employment litigation are employing some of the most vigorous and skilful counsel inthe country and that a great deal of protracted and difficult litigation is inprospect.
Out of these experiences, we would like to make several suggestions concerningthe proposed Bill S. 2453, the Williams Bill. We heartily applaud the provisionsof the Bill which give the Commission cease and desist powers. Long ago it waslearned that public rights cannot effectively be enforced by leaving them solelyto private litigants. As a remit, there has been enacted the Securities and Ex-change Commission Act, the Interstate Commerce Act, the Pure Food and DrugLaws, the Federal Trade Commission Act, and the National Labor Relations Act,and similar agencies. The extent of racial discrimination in employment inAmerica is so vast that there never will be progress unless government is armedwith the power to move forward administratively on a broad scale.At the same time our experience in the field of racial discrimination demon-strates that this Bill wisely preserves the rights of private suits alongside ad-ministrative enforcement by the government. The entire history of the develop-ment of civil rights law is that private suits have led the way and governmentenforcement has followed. For example, the first declaration that it was uncon-stitutional for local institutions supported in part by federal funds to discriminateon the basis of race came in a law suit which the Legal Defense Fund brought(Simkins v. Moses H. Cone Memorial Hospital, 323 F. 2d 959 (5th Cir. 1963) ), Inthat case the "separate but equal" provision of the Hill-Burton Act, was heldunconstitutional. The theory of this case was embodied in Title VI of the CivilRights Act of 1964, giving administrative enforcement to various agencies of thegovernment, principally the Department of Health, Education and Welfare. Atthe present time HEW can, by employing the sanction of cutting off federal funds,compel desegregation of schools, hospitals, and similar institutions. Private partiesmay also bring suits.
It has been our experience that private parties have done the pioneering intosuch questions as the duty of school boards not to discriminate racially in thehiring, firing and assignment of teachers. It is questionable whether HEW wouldhave moved into the area of teacher segregation without the lawsuits that privateparties won, holding that a student's right to a desegregated education includedthe right to attend shools staffed by teachers who had not been placed on aracial basis. Following these cases, HEW strengthened its position on the issue.
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This example can be multiplied many times over. Indeed, many provisions of the

HEW guidelines on school desegregation were modified after judicial decisions

in privately financed lawsuits. Moreover, it is important that Negro com-

munities maintain confidence in the legal system as something that they and

their lawyers can invoke, even if a government agency will not. An article in

the Wall Street Journal quoted an EEOC official as saying:
"There is a feeling on the staff level that if a complaint involves General

Motors, U.S. Steel or a company of that stature, with access to the White House,

then Justice will back off."
We need not accept this as true to recognize that when a complaint is filed

against a powerful corporation •or labor union and the Commission does not

bring it to successful fruition, the suspicion is that there is something of the sort

sanctioned by the law. The Wall Street Journal article had caused much concern

among plaintiffs who have been victims of a long racial discrimination. Their

rights to state their case and bring it before federal courts with their lawyers

are the basis of assurance against cynicism developing in the Negro community

concerning enforcement of the law.
Unfortunately, however, if prior experience with cease and desist bills is any

Indication, it is likely that there will be a movement to strike the independent

private action as a price for getting the Bill. If such a movement develops it is

important to realize that the Bill will have some major defects if the inde-

pendent private action is deleted. First, there will be no private remedy for

non-expeditious action by the Commission. The Commission is required to find

reasonable cause within 120 days but experience shows that this will be a wish

rather than a fact. Moreover, no time limit after making the reasonable cause

finding is imposed, and conciliation and subsequent hearing procedures can drag

on interminably. There should be some way to prod the Commission if its drags

its heels. Second, it is not clear that an aggrieved employee can appeal a decision

•of the Commission dismissing his case for a lack of "reasonable cause." An ag-

grieved party can appeal a "final order", but a dismissal for no reasonable

cause before a hearing is not called an "order" in Section 3(b) of the bill. This

point should be clarified.
The bill alters the present Section 703(h) dealing with tests as follows:

"By striking out 'to give and to act upon the results of any professionally

developed ability test provided that such test, its administration or action upon

the results is not designed, intended, or used to discriminate because of race,

color, religion, sex, or national origin' and inserting in lieu thereof the following:

'to give and to act upon the results of any professionally developed ability test

which is applied on a uniform basis to all employees and applicants for employ-

ment in the same position and is directly related to the determination of bona fide

occupational qualifications reasonably necessary to perform the normal duties

of the particular position concerned: Provided, That such test, its administra-

tion or action upon the results is not designed, intended, or used to discriminate

because of race, color, religion, sex, or national origin'."
This change is well meant and is desirable insofar as it would help to argue

that tests must be validated. However, it does not go quite far enough in insisting

upon validation and therefore would probably turn out to be an impediment to

the full acceptance of the position which the EEOC, the OFCC, and private

litigants have been urging in cases pending before the courts. Moreover, the

phrase in the proposed Bill calling for "uniform administration" of tests would

undercut a request for differential test treatment because of different cultural

backgrounds. This differential kind of procedure has been accepted by some

employers and is being urged upon the courts in some cases. It seems best

therefore to delete this section entirely and leave the present language of

703 (h) standing.
The provision in the proposed Bill (Section 4), retaining the right of private

actions should be improved. In many of the cases presently pending in various

courts, defendants have attempted to have the cases dismissed on the ground

that suit was not filed within the stated time limitation. Under the present law,

a private party must institute his action within 30 days of receipt of a letter

from the Commission so advising him of his right to bring suit. It has been our
experience that this 30-day limitation is much too short for the average person
who would be seeking relief under the Act to seek assistance in bringing his

suit and also allow the attorney sufficient time to adequately prepare for the
filing of a lawsuit. We would suggest a period of one year from the day the right
to go into court arises as being a more appropriate time limitation in which a
private party can bring suit.
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The proposed Bill does not contain a provision to the effect that its enactment
does not affect rights guaranteed under the Railroad Labor Act or National
Labor Relations Act and other similar laws. It might be that the inclusion of
such a provision could be said to be existing law but it should remove any
ground for arguments we have directly encountered in many of the cases, to
the effect that Title VII proceedings should be held up because of proceedings
before the Labor Boards or vice versa.
Coverage under the proposed Bill is extended from firms with 25 employees

to firms with only 8 employees. ( Section 2(a).) This is generally desirable
change but it will be of slight practical importance. There is even a risk that
it may further diffuse the already limited resources of the EEOC and thus
hamper rather than aid the development of significant pressure against larger
employers..

Coverage is extended to governmental employment under Section 2(b) of the
Bill. This is also a generally desirable change. The Fourth Amendment already
covers governmental employment. The only effect of adding Title VII coverage
is for any procedural advantage it might offer such as making counsel fees avail-
able. The principle importance of this provision will depend on the enactment of
cease and desist powers of the EEOC. If these powers are granted, a powerful
federal agency will be brought into the area of fair governmental employment.
This is an area of vast employment potential which had gone largely untouched
except with regard to teacher employment.
Under the present law it is unclear how conciliation agreements are to be

enforced. Section 3(i) clarifies this point by making the enforcement of theseagreements subject to the general enforcement powers of the Commission.
Allowing EEOC to prosecute its own court action, rather than making this

the responsibility of the Attorney General as it is under the present law, is de-
sirable. This change, I'm sure, will allow a more vigorous enforcement of the
Act.
We also welcome the extended time in which an aggrieved party can file his

charge with the Commission. Under the present law, he has 90 days. Under the
proposed Bill he would have 180 days.
The Commission should be given direction and authority to conduct a con-

tinuing survey of apprenticeship and retraining programs which could bring sub-
stantial relief in this particularly crucial area. Section 6(c) of the proposed Bill
does direct the Commission to require record keeping in this area, but we feel
that this approach to apprenticeship and retaining programs is insufficient.
Under the present law, an aggrieved party unable to afford his own attorney

could apply to the court for the appointment of an attorney and the court has the
power to authorize the commencement of an action without the payment of fees,
costs or security. We would suggest that the provision relating to appointment of
cotinsel for indigent persons be made a part of the proposed Bill.
In summary, S. 2453 in its present form is a very desirable Bill in so far as

it gives cease and desist power to EEOC while preserving the private right of
action. The right of private parties is well protected in a Commission proceeding
because they can participate at all stages as parties and can appeal an adverse
action. The enforcement procedure set out under the present law are preserved for
charges filed with the Commission before the effective date of the proposed Bill.
( Sction 10.) This is desirable and assures that the effort which has been put into
existing cases will not be wasted.

In conclusion, I am thankful for the Committee extending me the opportunity
to appear and present to you our experiences with the present law in addition
to setting forth our observations and suggestions on the proposed Bill. It is
our sincere hope that the deliberations of the Committee and the Senate will be
fruitful in dealing with many of the deficiencies of the present law.

APPENDIX: LIST OF NAACP LEGAL DEFENSE AND EDUCATIONAL FUNDS, INC., TITLE
VII CASES PENDING IN FEDERAL COURT

ALABAMA

1. Dent v. St. Louis-San Francisco Railway Co. and Brotherhood of Railway
Car Men of America, No. 66-65 (N.D.Ala.)

2. Ford v. United States Steel Corporation and United Steelworkers of Amer-
ica, Civ. No. 66-625 (N.D.Ala.)

3. Gamble v. Birmingham Southern Railroad Company, C.A. No. 68-5917 (N.D.
Ala.S.D.)
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4. Hardy v. U.S. Steel and United Steelworkers of America, Civ. No. 6
6-423

(N.D.Ala.)
5. Harrison v. Marathon Southern Corp., C.A.No. 5202-68T, ( S.D.Ala.)

6. MeKinistry & Hubbard v. The United States Steel Corp. C.A. No. 66-423

(N.D.Ala.)
7. Muldrow v. H. K. Porter, et al., No. 66-206 (N.D.Ala.)

8. Pearson v. Alabama By-Products Corp., Local 12136 of the United Mine-
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Senator WILLIAMS. Thank you very much, Mr. Greenberg.
Mr. Rauh?

STATEMENT OF JOSEPH L. RAUH, JR., GENERAL COUNSEL, LEADER-
SHIP CONFERENCE ON CIVIL RIGHTS, AND, VICE CHAIRMAN,
AMERICANS FOR DEMOCRATIC ACTION

Mr. RAUH. Thank you, Mr. Chairman. I appear this afternoon not
only as the general counsel of the Leadership Conference on Civil
Rights, but also as vice chairman for civil rights of the Americans
for Democratic Action.
I do not have a prepared statement, but I can say, having read Mr.

Greenberg's statement, and having heard Mr. Freeland's statement,
that I agree without reservation with the statements that have been
made by both of those who have preceded me.
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I would, therefore, simply like to make a few short remarks to em-
phasize points they have already made.
Senator WILLIAMS. By the way, at this point, I forgot to mention

your statement will be fully included in the record, Mr. Greenberg.
Mr. RAUH. I believe S. 2453 is as close to the specific cure for the

remedy of discrimination in employment as can be found. It is care-
fully worked out; it is the exactly right measure to be taken at this
time. I support it without reservation.
I think the most important point, of course, is the cease-and-desist

power which we have long since come to recognize as the basis of any
proper administrative action.
I think that the reduction of the number of employees necessary in

order to come within the act from 25 to 8 brings this bill in line with
other bills of a similar nature and is very important. Possibly equally
important or more important almost is inclusion of State and local
employees.
One of the really worst travesties on our system is a Negro in the

South being arrested by a white State trooper, taken to a jail with all
white jailers, taken to court with all white personnel. Here you see
our system at its worst with Congress having ratified that kind of
white justice by excluding State and local employees from title VII.
I would suggest that this bill, by doing away with that exemption

for State and local employees, strikes a real blow for decency and
fairness.
Furthermore, one of the worst things we have in this country is

government by bad example. That is why so many people have fought
against Government discrimination in the administration ofjus-
tice. To have Government agencies with all white employees when you
are trying to have private business hire Negroes, is to make Govern-
ment an example of what is wrong. It seems to me, Mr. Chairman, that
you and your colleagues have done a great thing by putting together
S. 2453 and I hope we can have its early passage.
I must say, however, that I think S. 2806 is a patent diversionary

move to derail S. 2453. S. 2806 has none of the provisions I have men-
tioned. It doesn't provide for cease-and-desist orders. It doesn't reduce
the number of employees necessary for coverage.

It does nothing about State and local employees. In fact, it does
nothing except one point, which Mr. Greenberg very well answered. It
does give the Commission power to bring suits in district court. But
what is that? You don't need an administrative agency to funnel suits
into court. S. 2806 would leave the 1474E0C as almost the only admin-
istrative agency without any administrative powers.
What the administration has done here in S. 2806 is to make civil

rights second-class rights. Now, let me explain that because that is
a serious charge against S. 2806 and I make it advisedly and de-
liberately.

Rights that other people have in front of administrative agencies
n re carried out by cease-and-desist orders. What the administration
is saying in this bill is, "No, Negroes aren't entitled to cease-and-desist
orders. You have to enforce their orders the harder way by going to
court and enforcing them there."
As Mr. Greenberg so wisely pointed out, that is already in the bill.

Pattern and practice suits by the Justice Department are already

4
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in the bill. We got that in 1964. The thing that is missing is an ad-
ministrative agency that will enforce the employment rights of mi-
noritygroups and I think that, just like the voting rights bill, the
'administration came forward with this bill in an effort to derail
something else that the civil rights movement wants.
In the voting rights area we wanted a straight extension and the

administration voting rights bill was an effort to derail that. Here
we want S. 2453. The administration bill gives us nothing. It is an
effort again, it seems to me, to derail what we so badly need.
I don't have to take any more of your time. It seems to me that

the situation is out in the open. We want S. 2453 and we want it
badly.

Senator WILLIAMS. Thank you very much.
Mr. Mitchell?

STATEMENT OF CLARENCE MITCHELL, DIRECTOR, WASHINGTON

BUREAU OF THE NATIONAL ASSOCIATION FOR THE ADVANCE-

MENT OF COLORED PEOPLE

Mr. MITCHELL. Mr. Chairman and members, I am thankful that
you have given me this opportunity to appear and with your per-
mission, Mr. Chairman, I would like to offer my statement for the
record. I shall summarize it.

Senator WILLIAMS. Thank you. We will be glad to receive the full
sfatement. We will be glad to have it included and be glad to hear
from you.
(The prepared statement of Mr. Mitchell follows:)

PREPARED STATEMENT OF CLARENCE MITCHELL, DIRECTOR„ WASHINGTON BUREAU,
NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORBD PEOPLE

Mr. Chairman and members of the sub-committee, I am Clarence Mitchell,
director of the Washington Bureau of the NAACP, and legislative chairman of
the Leadership Conference on Civil Rights. The NAACP and the organizations
which constitute the Leadership Conference on Civil Rights urge passage of
S. 2453, a bill to further promote equal employment opportunities for American
workers. At this fateful hour in the Nation's history, we hope that Congress
will not bow to expediency by whittling away the coverage that S. 2453 would
provide in the field of employment discrimination.
The basic purpose of S. 2453 is to give enforcement powers to the Equal

Employment Opportunity Commission established by Title VII of the Civil
Rights Act of 1964 and to expand certain functions of that agency. Other wit-
nesses will address themselves to various parts of the proposed legislation. I
wish to comment on Section 715, which would expand the functions of EEOC
to cover discrimination in employment by government contractors and 'sub-
contractors and in federally assisted construction contracts. Also, I shall com-
ment on Sec. 717 which would give the EEO° jurisdiction over discrimination
problems in the Federal Government and in the Government of the District of
Columbia.
In order that the sub-committee may have a pertinent reference on the his-

torical background of these sections, I offer the following excerpts from the
First Report of the Fair Employment Practice Committee published by the United
States Government Printing Office in 1945. This Committee was established by
Executive Orders 8802, issued June 25, 1941, and 9346, issued May 27, 1943. The
orders issued by President Franklin D. Roosevelt were the first major attempts of
the Government of the United States to make a coordinated attack on employment
discrimination in government and in industry. On page seven of the Committee's
report we find the following statement of its jurisdiction:
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"Executive Order 9346, as limited by the congressional amendments confers
jurisdiction upon the Committee to receive, investigate, and dispose to three
categories of complaints alleging discriminatory employment practices:

"1. Compaints against all departments, agencies, and independent establish-
ments of the Federal Government over whose employment relationships the
President is authorized by the Constitution or the statutes of Congress, made
pursuant thereto, to exercise directly or indirectly general supervision and con-
trol.
"2. Complaints against all employers, and the unions of their employees,

having contractual relations with the Federal Government which contain a non-
discrimination clause regardless of whether such contracts pertain to the war
effort, and
"3. Complaints against all employers, and the unions of their employees, en-

gaged in the production of war materials or in activities necessary for the
maintenance of such production or for the utilization of war materials, whether
or not these employers have contractual relations with the Government.
"In addition the Committee has ruled that its jurisdiction extends to all war

training programs financed with Federal funds even though operated by private
educational institution's."
The FEPC was established by executive order and its existence was terminated

by a parliamentary device known as the Russell amendment. In order to keep
the national commitment to fair employment alive, pending the establishment
of a statutory agency, civil rights organizations worked successfully for the
issuance of Presidential orders establishing special agencies to handle complaints
of discrimination involving government contractors and agencies of the executive
branch of the national government. Those of us who urged the creation of these
interim federal fair employment agencies did not advocate that they would con-
tinue to exist after Congress passed a national fair employment law. It was
obvious in the 1940's and it is equally clear now in the 1960's that confusion, delay
and frustration result when the determination of fair employment policies of
the government are scattered among a number of agencies that regard the elimi-
nation of discrimination as a minor and troublesome part of their total program.
The most flagrant example of the indifference with which the non-discrimina-

tion clause of government contracts is handled may be found in the action of
Deputy Secretary of Defense David Packard dealing with the Textile Industry.
On February 7, 1969, he awarded contracts totalling $9.4 million to three com-
panies on the basis of so called verbal assurances' of compliance that he said he
had received from the heads of these companies. Apparently Mr. Packard at that
time either had not heard of or chose to ignore the Office of Contract Compliance
in the U.S. Department of Labor which is supposed to police the non-discrimina-
tion clause in government contracts.

After the Packard action received wide publicity, there was a frantic scramble
to repair the damage, but the basic problem remains. The Equal Employment
Opportunity Commission does not assume any real responsibility for enforcing
the non-discrimination clause in government contracts and the Office of Contract
Compliance moves only as fast and as comprehensively as the Secretary of Labor
thinks proper. Needless to say, the victims of discrimination must wade through
a virtual sea of uncertainty when they seek redress. Even the parties who are
charged with discrimination cannot be sure of what course of action they should
follow because there is always the.possibility of overlapping jurisdiction between
EEOC and OFCC.

Unfortunately, there has been a considerable amount of selfish activity by
those who want to keep the OFCC functions separate from the EEOC. The prin-
ciple arguments they use are: (1) The OFCC has power to cancel contracts and
this permits it to obtain better compliance with non-discrimination require-
ments and (2) the existing EEOC agency has such a large backlog of cases that
it should not be burdened with the contract compliance function. Both of these
arguments have only microscopic importance. Throughout the history of the non-
discrimination clause in government contracts the agencies which let such con-
tracts have ignored the clause wherever possible. They usually act only when
prodded by outside pressures. The right to cancel a contract for failure to com-
ply with the non-discrimination clause is like the weather—everyone talks about
it but no one seems to be able to do anything about it. When there is the pos-
sibility of work disruption caused by the victim's of discrimination or the filing-
of a law suit by a private civil rights agency the government gets busy in this
area, but to say that the power to cancel contracts is more important than the
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,orderly system proposed in S. 2453 is at best a grossly misleading argument andat worst a thinly disguised effort by those in office to hold on to a function forpurely selfish reasons.
Of course it should be clear to all it would be a mockery to transfer the func-tions of OFCC to the Equal Employment Opportunity Commission without alsotransferring the staff of OFCC and all of its funds. It would also be shortchangingthe victims of discrimination for Congress to continue to give grossly inadequateappropriations to EEOC. Congress has the power to make certain that thereis adequate staff and adequate money to do the job. If that is not clear in thisbill it should be made clear by the addition of appropriate language. If Con-gress does not grant sufficient funds in the appropriations committees then thereshould be action on the floor of the House and the Senate to see that enoughmoney is provided.
In the field of government employment the records of discrimination is nothingshort of fantastic. One of the most easily checked examples of foot dragging,double dealing and evasion by using technical ties is the Bureau of Printingand Engraving. For many years that agency refused to permit Negroes to betrained as plate printers. Finally, Secretary of Treasury Humphrey, made adecision during the Eisenhower Administration that the discrimination could notbe continued. However, it was not until seven years later under the Johnson Ad-ministration that this decision was implemented. Meanwhile, of course, a num-ber of the parties who were entitled to redress were no longer available althoughsome have benefited.
The type of delay and frustration evidenced by the Bureau of Printing andEngraving case is caused by the system now in effect. Under this system eachagency investigates itself with the result that if by some miracle there is a findingof discrimination, its implementation is delayed by various obstructionists. Need-less to say, such findings of discrimination are few and far between. In fairness,it must be said that some members of the Civil Service Commission itself and afew of the top officers of the Commission have made valiant attempts to establishworkable fair employment policies. Unfortunately, the lower levels of bureaucracyin the Commission itself and in the government agencies usually nullify thesepolicies by using cumbersome procedures that are weighted in favor of thosewho discriminate and by tolerating supervisory personnel with known records ofdiscrimination. Paradoxically, some of the most extensive discrimination takesplace in the largest establishments where volume of employment is high but pro-motions are low. There is special irony in the fact that even the Office of Eco-nomic Opportunity, which is supposed to be trying to correct problems that affectthe deprived of our country, has followed employment policies that have keptthe top levels of the agency as white as a college fraternity with a color clausebarring Negroes from initiation.
It is safe to predict that we will never really correct the entrenched discrimi-nation that exists in the federal service until there are uniform, fair and strongly

enforced policies of non-discrimination that apply to government as well as toprivate industry. The present law and the statute proposed in S. 2453 do notpermit industry and labor organizations to be the judges of their own conductin the area of employment discrimination. There is no reason why government
agencies should not be bound by the same rule. Indeed, the government itself
should set the example by being willing to have its action reviewed by an im-
partial tribunal in a forum where all parties have equal rights to a fair hearing
and meaningful redress.
In closing, I wish to state that I am aware of the fact that the administration,speaking through the chairman of the EEOC, is seeking to obtain passage of aseverely restricted bill instead of S. 2453. Unfortunately, this is another example

of why a great many of the Negroes of the United States are suspicious of the
motives of those in and out of the White House who advise the President. All too
often, the end product bears the taint of compromise. I am personally aware of
the high character, great ability and skill of Chairman William Brown of EEOC
and those who have worked with him to evolve what we now see as the Admin-
istration's program. However, not even their great persuasive powers can cover
the stark fact that the Administration is offering a bill which has only about
one tenth of the constructive features that are in S. 2453. If we are to prevent
"do it yourself" types of settlements that cost time, money, personal injury,
property loss and sometimes even the loss of life, we must have the means of
giving speedy effective and fair redress in the employment field. Even with the
best of programs we cannot always be certain that we can make reason prevail
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over unleashed anger. However, we are in a better posi
tion to reach the angry

and frustrated when we can appeal to reasonable men 
and women by showing

that there is an orderly way to right wrongs and to end
 injustice. S. 2453 is the

kind of program that reasonable men and women of 
goodwill can rely upon. I

hope and urge that it be approved by the sub-committee, th
e full committee, the

Congress and the President.

Mr. MITCHELL. Thank you. Before going into the summary, I wou
ld

like to just say something which I think is important for the count
ry 

ito know and this occasion s a good setting in which to make the stat
e-

ment.
The average person who would look at this panel of witnesses would

assume that there are three white men here and one Negro. It just

happens that the gentleman sitting next to me, Mr. Freeland, is of the

same race as I am. It also happens that we were members of the same

church before he went off to Pittsburgh and became a highly successful

lawyer. When he served in our Armed Forces during World War II,

there were many, many opportunities when he, as a young officer with

white skin—his hair was blond then, it is turning gray now—and blue

eyes, could have escaped the humiliations which were visited upon his

fellow soldiers because they had skins the same color as mine, but Mr.

Freeland elected to continue in the racial category that circumstances

had assigned to him and he has been a part of this struggle. The other

two gentlemen who are here are persons who are white citizens of the

United States, but they, too, voluntarily have cast their lot with this

cause and through the years we have been working together as a team

to advance the dignity of man in the greatest Nation of the world.
I think the objective that we have had and which we continue to

pursue is in jeopardy now. I think it is in jeopardy to a great extent
because of the kind of thing that happened here this morning at this
hearing when the official position of this administration was expressed
as being in favor of something less than what responsible people know
must be done in this country if we are going to come to grips with this
problem.
I was in Louisiana not so long ago and talked with a very mild man-

nered young man that I had known for a long time. He was black in
color but he was wearing one of these beards that gave him a very
fierce expression and I said:
Why are you wearing that beard? It just looks ridiculous for you to be walking

around here, young as you are looking like some kind of a terrible individual.

He said:
Well, you know, that is the only thing that these white folks respect down

here.

He said:
I have had to grow this beard because now they pay me some respect. When I

was clean shaven they kicked me around and called me boy, but now they are

scared of me.

Basically it seems to me that is the same kind of motivation that
causes members of the Ku Klux Klan to wear hoods. They haven't got
the guts to come up and talk to a colored man face to face on the street
in the broad daylight, but when they can put on a sheet and a hood they
can go out under the cover of darkness, they can set fire to his house,
they can shoot him down, and, of course, they are all together in a big
crowd.
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I think it is a terrible thing in our country that we can becomepolarized to the extent that in order to enjoy rights on one side and inorder to maintain oppression on the other side, people will wear beardsand don masks or do something which makes them appear as individ-uals who are different from what they really are.
I am sorry to say that in my opinion, the reason why you see a greatmany colored people walking around with African robes on that arecalled Dashikis many of them wearing these beards, is because thathas been the only way that they can get attention. We come in here,Mr. Freeland and I and my associates, dressed as normal Americans.We speak in modulated voices. We present you with intelligent infor-mation. Some of the best legal brains in this country are here, to myright at this table. Against that we have the highest level of our Gov-ernment coming in and saying that we are all wrong, that we don'treally need this wonderful machinery that people like Senator Javitsand you and other members of this committee have espoused throughthe years and who know of their own knowledge that it is effective.The administration comes in and says "We don't need this." Now,,of course it is true that the administration, as Senator Javits pointedout, has offered something which is perhaps a kind of shifting of theuse of legal talent and it is entirely possible that this might result insome small improvement, but what we are in need of is a massive in-fusion of confidence which will let the country know and which will letthe unhappy people and the dissident elements know that we are reallyserious about this effort of trying to eliminate job discrimination. Ido not think that we are going to be able to win confidence with whatthe administration proposes.
What the administration proposes is going to look to the man inthe street like another effort to give him the runaround. He has been.getting the runaround at the plant gate. He has been getting the run-around when he takes these tests that Mr. Freeland described. He hasbeen getting the runaround when it comes to the matter of promotion.And now he sees that it is not only going to be the runaround by aprivate corporation or a private institution, but it is going to be arunaround with the stamp of the great seal of the Government of theUnited States.
I believe that this is unfair to the people, I believe it is unfair tothe country, and I believe it is unrealistic in the times in which we live.The day will never come, Mr. Chairman, and members of the commit-tee, when I personally will join the forces of those who believe thatby force and violence they can achieve their ends. I am dedicated to.the law, I am a disciple of the law, and I am a believer in the Constitu-tion of the United States. But I am also a realist and I know thatwe cannot answer the man who is about to throw a Molotov cocktailif we say "We are not going to give you cease and desist powers inthis legislation. What we are going to give you is a chance to have adifferent set of lawyers from what we now have in the Justice Depart-ment," namely, EEOC lawyers, going into court. It is wrong to comein and tell the people of this country that the administrative process

would be so cumbersome, so lengthy, and so complicated that it wouldtake a number of years before we could successfully adjudicate a case
involving the matter of employment discrimination.
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I think that our experience has amply proved that we can, by making

use of the administrative process speed up the whole matter of settling

these cases. I venture the opinion, Mr. Chairman and members, on the

basis of my experience, that the reason there has been delay in a num-

ber of cases which the EEOC now has, is because it has no way of

bringing to book those who are the recalcitrants, but if it were found

that because we passed this law, EEOC could bring people into an

administrative hearing, it could, after giving them due process, issue

a cease-and-desist order, I think that the number of voluntary com-

pliances would take a dramatic rise.
I don't think that we can give anything less than that to the Amer-

ican people. In my testimony I address myself, as Mr. Freeland

pointed out, to sections 715 and 717. I have included in my prepared

testimony an excerpt from the report of the first Fair Employment

Practice Committee, which was established by Executive Order 8802

in 1941 and that order was subsequently amended by Executive Order

9346 in 1943 for the purpose of putting this country in the business

of attempting to end employment discrimination in an orderly way.

You will note, Mr. Chairman and members of the committee, that

that order contained all of the authority that we now have in EEOC
and other agencies for opposing discrimination in employment under

one tent.
It was that way because it wouldn't have made sense to do it in

any other fashion. If we had attempted to have one agency admin-
istering Government contracts, another handling the Civil Service
Commission, another handling some other aspect of the program, quite
obviously you would have a Government speaking with many tongues
and lawyers giving many kinds of opinions which certainly would not
have been a desirable thing to do.
That agency went out of business because of a parliamentary device

which was employed by one of the Members of the Senate known as
the Russell amendment, but there were some of us, and these same
people here at the table were part of the group, who wanted to keep
that national idea alive. We explored various alternatives and finally
we were able to get the cooperation of President Truman, who acted
in the first instance, his action was supplemented by President Eisen-
hower, who extended the agencies established by President Truman.
President Kennedy further extended the life of these agencies.
The. agencies were established to police discrimination in employ-

ment in the Federal service and discrimination in Government con-
tracts. They were set up that vay, as an interim arrangement. They
were supposed to be replaced when and if we were able to get an
EEOC statute passed, because all of us knew that if we did not have
these agencies together, we would suffer, because of lack of uniformity,
if for no other reason.
Now, it just . happens that, as always occurs when you get people

having vested interests in certain kinds of Government activity, the
principal protagonists of keeping these agencies separate, are, the
Civil Service Commission and the Government contract agency. I am
sorry to say that I have noticed that the people associated with those
agencies .are busily lobbying around in the country and in the Con-
gress trying to create the impression that there is something great and
good connected with this separatism and therefore we ought to keep it.



83

Well, Mr. Chairman and members of the committee, I report to you on
the basis of bitter experience that there is nothing constructive that
I have been able to discern in all the years around here coming out of
these agencies, that we can't have under a consolidated arrangement.
I think the most flagrant example of what happens when you don't

have coordination is given by the experience with Deputy Secretary
Packard in the Department of Defense when he took office. All of us
knew that the textile industry is a virtual temple of discrimination. All
of us knew that Mr. Greenberg's lawyers and the Government lawyers
had been working to try to eradicate discrimination in the textile in-
dustry. Everyone knew that the textile industry could not be relied on
to give verbal assurances that it wouldn't discriminate, but there we
had the second highest officer, who I understand is a man of great per-
sonal good will, making himself a party to an arrangement under which
we gave contracts in excess of $9 million to these discriminators be-
cause some of their representatives came in and gave a verbal assur-
ance that they would not discriminate. If this had not happened where
I could see it, if I read about it in a tale of fiction about Government
acting in error, I would have thought that whoever wrote that story
was drawing too heavily on his imagination.
I simply found it hard as an American, as a person who believes in

law and orderly process, to accept this as a thing which had taken
iplace at the instances of one of the highest officials n the Government

of the United States.
This made a mockery of the process that the Office of Contract Com-

pliance is supposed to carry out. We happened to hear about that one.
There was a lot of publicity attached to that one.
But, Mr. Chairman and members of this committee, this has been

happening in all of the two decades or more that I have been in Wash-
ington and I would predict it will always happen as long as we make
these agencies themselves the custodians, the policemen,. the jury, or
whatever you want to call them, for enforcing the nondscrimination
contract, you will always depend on the pleasure of the Secretary of
Labor. I have met the Secretary of Labor. He is an estimable gentle-
man, but I don't know that he will always be Secretary of Labor and
it should not be necessary in our country to depend upon the good will
of the occupant of the office to get things done.
The law ought to require that things be done and that is what is

proposed in the bill that you and your associates have offered to the
Congress.
The second point, of course has to do with the Federal service it-

self. The Government of the 
course,

 States is one of the leading dis-
criminators in the world and it gets that position because it is one
of the largest employers in the world. Somehow it seems to have been
infiltrated by some of the worst discriminators in the world. Through
the years we have good men at the top of these agencies who have
tried mightily to eliminate racial discrimination and other forms of
injustice, but that function, after the wartime Fair Employment
Agency went out of existence, was delegated to the Civil Service Com-
mission and to various agencies.
So what happens? If a man has a complaint of discrimination the first

place he gives voice to that complaint is before his supervisor who is
the individual orginally responsible for the discrimination. He then
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appeals through various parts of the agency's operation and may have
an opportunity to appear before some hearing officer. These hearing
officers, as selected under the present process, are notoriously unaware
of the problems of racial discrimination and very adept in trying to
confuse things so that they never, or very rarely ever, find that there
has been any discrimination, but if in a rare instance, such as we
recently experienced in the city of Philadelphia, you get a hearing
officer who finds that there has been discrimination, it then comes up to
the Board of Appeals and Review in the Civil Service Commission.
This Board of Appeals and Review is the epitome of entrenched

bureaucracy; totally insensitive to how the people are suffering under
a system of discrimination. They just don't know what discrimination
is and they are unwilling to admit that there is discrimination. In that
case to which I have reference, even though a hearing officer had found
there had been discrimination, they overruled the hearing officer.
Now, there is no appeal as a matter of right from that kind of deci-

sion. If the Commission voluntarily wants to give you the right of
appeal, you may have it but otherwise the decision of the Board of
Appeals and Review will stand.
We do not give, Mr. Chairman and members of the committee, to

employers, to labor unions, to training institutions, and others the right
to sit in judgment on their own conduct. We make them come before
what is an impartial tribunal, the Equal Employment Opportunity
Commission, and hopefully eventually through the process of the
courts at all times they would be appearing before an objective judge
of their conduct. They would not have the luxury of being able to
sit in judgment on their own acts.
The Government of the United States acting through the Civil Serv-

ice Commission and through the constituent agencies sits in judgment
on its own conduct and in 99 percent of the cases it gives an unfair 

i
prej-

udiced judgment which results in a finding that the complainant s not
entitled to any kind of redress.
I offer as an example which is included in my testimony, that any of

you gentlemen can check out if you want to check it out and I have in-
cluded it because it is not peculiar to the one administration. I have
mentioned that the Bureau of Printing and Engraving, which for
years had a system of training people as apprentices so that they could
become plate printers would not admit Negroes to that craft.
I had the good fortune to meet Secretary Humphrey, Secretary of

the Treasury under President Eisenhower, and he, after reviewing
, these facts, decided that there had been discrimination and he ruled
that these people who were Negroes had to be admitted to the appren-
tice training program and that they could become plate printers.
Rather than give these people an opportunity to become plate printers,
the Bureau of Engraving abolished the course. Mr. Humphrey held
that if the Bureau ever reestablished the course these people who had
been the victims of discrimination would have first crack at it.
It took-
Senator WILLIAMS. I thought you were through with that thought.

We have kept the Secretary of Labor here for quite a bit of time.
Are you going to be with us through the rest of the afternoon?
Mr, MITCHELL. I am going to be with you, Mr. Chairman; I would

like to finish just this thought.
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Senator WILLIAMS. I thought you were through. Excuse me.
Mr. MITCHELL. The point I am trying to make is that 7 years later

the individuals got redress in the Bureau of Printing and Engraving
and they were then permitted to take part in the course.
The other thing that I would like to say before I retire from the

witness stand is I have been around here a long time and I have
always tried to show the greatest respect for everybody with whom I
come in contact and I have respect for the Secretary of Labor; but
I think in fairness to people like myself and others who are here, that
we are just as much entitled to be heard in an orderly manner without
interruption as is the Secretary of Labor. If he had been here first,
I would never have raised a peep about his coming ahead of me and
I will respectfully retire in order that he might be heard, but I do
say this is a part of the pattern that I am talking about in this coun-
try; the fact that when we get to dealing with the people, we all too
often go off on protocol and ceremony so that the people feel affronted.
Now, I have nothing more to say. I would be glad to come back if

you want me.
Senator JAVITS. Mr. Chairman, I don't think the Secretary of Labor

would wish to testify under these conditions. I respectfully suggest
that he be asked to return tomorrow if that is his convenience and that
Mr. Mitchell may continue. I say this because I think that I know the
Secretary and I don't think that this would be at all his desire. I think
I made the suggestion to the Chair only because he is a man with
enormous responsibility. He was sitting here and waiting. It is not his
fault. It is mine, for which I apologize, and it just won't work that
way, but it would be now just impossible.
You can't put it on the basis that you are being superseded by the

Secretary as an evidence of discrimination. So I respectfully suggest
that the witness continue, that his testimony continue; and that the
Secretary be invited to return at his convenience.

Senator WILLIAMS. Well, I was going to say I thought that the
panel would be available to us for discussion after the Secretary fin-
ished. Was I right on that, Mr. Mitchell?
Mr. MITCHELL. Yes, I understood that.
Senator WILLIAMS. I thought you were going to be with us, anyway,

through the afternoon, and it wouldn't be this much of an incident.
Secretary Shultz is on his feet.

Secretary Simurz. Mr. Chairman, I am prepared to spend the after-
noon here if that is agreeable with you, and I would be glad to wait
until Mr. Mitchell is through. I wouldn't be here tomorrow. I will be
out in California.

Senator WILLIAMS. I would appreciate that. I am sure the witnesses
do. We do.
Mr. MITCHELL. Thank you, Mr. Chairman.
Senator WILLIAMS. Mr. Mitchell?
Mr. MITCHELL. I would just like to say that one of the things that

I have included in my statement at the end is a reference to the admin-
istration bill. I have done a great deal of personal soul searching in
trying to devise a comment on that bill. The reason I have done that is
I respect the sponsors of that legislation. I know they are men of tre-
mendous good will. I know they have always been with us in this fight
for human dignity.
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I have great respect for Chairman Brown as an individual. I am
happy to say that I came over to testify in his behalf when he was
under consideration as the appointed Chairman. Only last week I was
before the Senate Appropriations Committee urging that the appro-
priations for his agency be increased.
But I must say with regret, that I think Mr. Brown is on an im-

proper course. I agree with Senator Javits that he has taken on an
incredible burden in trying to be the chief defender of the administra-
tion's proposal. I think what is going to happen all around this coun-
try when Mr. Brown's testimony is widely circulated is that people
will put it in the context that Senator Eagleton put it this morning
and that is that here we have seen a retreat on the Voting Rights Act,
we have seen a retreat on the guidelines

' 
we have seen the administra-

tion unwilling to come in and oppose the Whitten amendment, and
now they have done two very interesting things.

First, in the hearing before one of your subcommittees I was sur-
prised to see on television an exchange between Senator Mondale and
Mr. James Farmer, Mr. Farmer being a Negro, in which Mr. Farmer
was saying HEW didn't need the money for the Headstart program
that Senator Mondale was saying that we do need and that all of us
know that we need.
Then, of course, a distinguished lawyer, Mr. Brown, who is a dedi-

cated civil rights person, comes and does not just present this propo-
sition, but undertakes to defend it with all his considerable legal skill
and to say that this is something which is better than what we now
have or what we hope to get.
This, to me, is a pattern which I believe the people of this country

will not accept. The President himself has said that the Negroes
are suspicious of him and he would like to overcome that suspicion.
If he wants to know why they are suspicious, look at these illustrations
that I have given. We hear the voice of kindness and compassion, but
we find the acts that do not correspond to the kindness of the voice.
We find our rights being taken away and the things that we ought to
have being minimized I think the Congress has not only the power,
but the duty, Mr. Chairman, and members of the committee, to take
a stand in this matter and to report out favorably the pending bill with
the enforcement powers.
I think the Congress has the duty to pass this legislation and I

earnestly hope and believe that if it is passed the President of the
United States will sign it and that it will become a very effective
law. I thank you.

Senator WILLIAMS. Thank you, Mr. Mitchell. Senator Javits ?
Senator JAVITS. I just had one question of the legal witnesses, Mr.

Mitchell, and of course of yourself, if you wish to answer. I would
like to hear these distinguished lawyers on the comparison of the
cease and desist power and the right to institute suit both for individual
cases and pattern and practice suits, which seems to be the gravamen
of the issue here between the administration and, as Mr. Mitchell
has just said, people who we would hope would be with him all the
time, so that was the only question I had.
Mr. RATJH. Senator Javits, I think I speak for everybody, because

there was some mention of this in each of the prepared statements
in the initial presentations.
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I think that all of us here feel that the right given in S. 2806, the
administration bill, to the Commission to bring suit adds very, very
little to the present pattern or practice right that the Department of
Justice already has.
When compared to the cease-and-desist power, that little gain, if any,

seems insignificant. The cease-and-desist power is the method that we
have learned over the 50 years of administrative agencies that works
the best. The reason it works is because you get people with real
expertise in the field to make decision after decision after decision.
You get decisions actually on a wholesale basis.
All that the court does after that is to consider whether that has

been arbitrary. So what our experience has shown is that where there
is a cease-and-desist power, you get the benefit of the expert knowledge
of the Commission to make its decisions on the facts and you have
the judicial power come in only where judicial power properly belongs,
namely, to review to see that the Commission has not been arbitrary,
but not to try to make the decision itself.
The danger with the administration idea of doing it all through

suit is that you put the courts in the position of having to make the
initial decisions which should be for people who do nothing else but
understand that problem. What the administration bill therefore does,
is to operate as a funnel to the court, but that is no function for an
administrative agency. This is going to be the only administrative
agency without administrative powers.

Let's suppose you were going to have 50 new lawyers in EEOC
to bring suits. If you gave those to Justice, it would be the same
thing. During the investigative process if someone said, "We will
behave," there would be no suit. In other words, this adds so little
as against the existing law as compared to S. 2453, of which you were
one of the leading supporters, that we just feel it is a step in the
wrong direction.
I think this, in answer to Senator Javits' question, is a very real

danger. When the 1964 bill passed we all accepted the bill without
cease and desist on the assumption that some day you would get a
cease-and-desist power and you would bring up the enforcement of
minority rights to the same degree you have the enforcement of other
rights.
Now, if you are going to do it this way, you are in effect telling

us that you are not going to treat employment rights for minorities
the same way you treat all other rights. Why should a man have a
better right to enforcement when he is being fired because he is a
union member than when he is being fired because he is black ?
They are both subjects to which my heart goes out, but I wouldn't

want to be in the position of saying one is a greater right than the
other, but if I had to say one was a greater right, I would say the
right not to be fired because of your color is even a greater right,
and yet what this administration bill would do is say "No, we won't
enforce the law the way we do for these other rights. We will only
say you go to court."
Jack, do you care to comment?
Mr. GREENBERG. I agree with Mr. Rauh's last statement, but I might

add a thing or two.
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It has been said that cease-and-desist powers would subject pro-

ceedings to considerable delay because they must be taken to the

court of appeals for enforcement, but that, of course, ignores the fact
that a direct court judgment also must be taken to the court of appeals
if one party or the other seeks to appeal it, in addition to which even
when a cease-and-desist order is taken to the court of appeals, it comes
out armed with all the presumptions that an administrative agency
gives to such a decision and will not be overturned except for arbi-
trariness, but the direct court decision is subject to a much greater
scope of review.

It has also been said to staff up the agency to grant cease-and-desist
orders would take a considerable period of time. I think to staff up the
agency to make it another Civil Rights Division would take at least
as long as it took to make the Civil Rights Division as large as it is
today and that took a period of several years, so if one wants to do it
on a crash basis, I think it ought to be done.
The cease-and-desist personnel can be installed in place as rapidly

as anyone else with all the other advantages that come from cease-and-
desist powers.
Senator JAvirrs. Mr. Freeland, do you have a comment?
Mr. FREELAND. Only one comment, Senator, and that is this morn-

ing it was suggested that to give the Commission quasi-judicial powers
when the Commission had sort of inborn prejudice in favor of the com-
pliant would be unwise. I suggest to you that the history of most com-
missions has been a history of commission members with an interest in
the area in which they were working. When the first commissions were
established, we didn't go out and get someone who was completely
foreign to the field in order to have them sit on the commission.
The administrative agencies from the time they began have tried to

bring an expertise and with that expertise comes, of course, some preju-
dice, some prejudgment capacity, but also with the right of judicial
review that bit is always subject to effective control by the judicial
branch of the Government.
Senator JAVITS. Thank you very much. Mr. Mitchell, did you want

to add anything to these comments?
Mr. MITCHELL. Only that I am in complete agreement with my

colleagues.
Senator JAVITS. Thank you very much.
Senator WILLIAMS. Let me clarify this for myself. Mr. Brown sug-

gested there would be considerable difference between gearing up to
effectiveness for cease-and-desist authority and for district court en-
forcement. I believe you have answered that, Mr. Greenberg, but would
you clarify it for me?
Mr. GREENBERG. I think no one can really say. I think if there is a

resolve to staff the EEOC and if the funds are there, it can be done very
promptly. I don't think there is anything inherently different between
staffing an office of lawyers and lawyers' administrators. I think that is
normal management and personnel procurement and staffing and draw-
ing up an organizational table. I don't see any inherent difference be-
tween those two.
But once you are at the point where you are staffed up, then the

whole administrative process carries certain presumptions and a certain
familiarity as means of enforcing public laws of great general enforce-
ment that all points in the area of administrative importance.
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Mr. RAUL. I would just like to support that dichotomy that Mr.
Greenberg is suggesting here. There are two time problems here. There
is one of tooling up and then there is the rest of the time from then on
as to which is the faster.

Personally, I agree with Mr. Greenberg it is hard to say how you
tool up the faster. It may take 6, 8, 9 months in either case, but is that
the most important question or how it will work once tooled up? Here

iI don't think there s any question. Are you going to throw 5,000 cases
into the already overwhelmed Federal judiciary per year or are you
going to put it with people who can do these day after day and grind
them out as they will have to be.
The real point they are suggesting is they won't have so many cases.

They won't do as good a job with cease and desist because there is not
just the judicial capacity to do all of these cases in the courts that
would be done under a proper cease-and-desist power. I do not really
believe that Mr. Brown thinks he is going to be bringing 5,000 or 10,000
suits next year. What he really means is we would not do as much as
if we had the cease and desist.

Senator JAVITS. The Fair Labor Act is enforced by courts and age
discrimination is enforced by courts.
Mr. RAUH. That is correct.
Senator JAVITS. The point you have just made interests me greatly.

I think it is very important, the probative force and that is the num-
ber of cases. I really should not wear you down with this, but I do
think if it becomes clear in order to even modestly administer this
law, enforce this law, we had what you say, 5,000 and in the Fair
Labor Standards Act, and I know it is true with the aged, but with
the fair labor standards you have relatively few cases, but then I think
this would be a relatively persuasive argument to Congress that this
is not the way to proceed.
Mr. RAUH. I do have some experience with the fair labor standards.

In 1938, when it started, and indeed through the passage of the law
this very subject was considered. I think the actual way it was set up
was more a political concession than a decisional process actually at
that period of time.

Senator JAVITS. If you will allow me to interrupt, it is precisely the
same with this. In 1964, but this is the price we had to pay.
Mr. RAUH. You are so right, but it seems to me the difference on the

fair labor standards, I am not as clear about the aged—there hasn't
been too much so far—but the difference with the Fair Labor Stand-
ards Act it seems to me is there is less judgment and less decision
based on inferences of fact. It is a little clearer, Senator Javits, on
whether they are paying a certain amount per hour. When we started,
when it was 25 cents. It was not too complicated to determine if a per-
son was paying 25 cents. It was more an enforcement problem which
Justice ordinarily has.

All of our suits were brought by Justice or by the employees them-
selves. It is more an enforcement problem it seems to me than a care-
ful judgment that has to be based on interferences. Here you have a
situation where you have to know a great deal about the history of
discrimination and the tricks that are played and so forth in order to
really make a judgment. I really do not think that is the same kind of
judgment that has to be made in the Fair Labor Standards Act. It
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seems to me a good pencil and an arithmetic problem might solve your
problem and it is a question of someone trying to get away with some-

thing rather than any matters of judgment as you do have where you

get the issue of discrimination.
Senator JAVITS. Would you say the same thing about compliance

with the public accommodations title of the Civil Rights Act of 1964?
Mr. RAUH. Pretty much, sir.
Senator JAVITS. In that case, two cases made all of the difference.

Winning two cases set the pattern.
Mr. RAUH. Yes, sir.
Senator JAVITS. Thank you very much.
Senator WILLIAMS. Senator Eagleton ?
Senator EAGaarrom. Thank you, Mr. Chairman, I wish to highlight

my agreement, Mr. Mitchell, with part of what you said in your state-
ment, by reading a small portion of your prepared statement where
you say, 'Unfortunately, this is another example of why a great many
Negroes of the United States are suspicious of the motives of those in
and out of the White House who advise the President. All too often,
the end product there is to obtain a compromise," as you say, and I
agree wholeheartedly with the observation made this morning when
Mr. Brown testified and I feel it quite strongly.
Putting it in another sequence of events, whereas very pious pro-

nouncements were made pretty little speedhes were delivered, never-
theless, the end result showed a very distinct surrender on this whole
question of civil rights.
You mentioned the textile contracts in South Carolina. I think that

was one of the first indicia and we have had the Whitten amendment,
the 1965 Voting Rights Act and we have had the school desegregation
guidelines. Now, from this event and perhaps others that both you and
I have overlooked, and it just seems to me without trying to cause a
pat phrase, I can remember, though I was much younger, the
1952 Munich-Morningside Heights, and I think in the aggregate we
have had a whole series of Munichs on the Potomac from this ad-
ministration.
I am as sad about it as you are.
Let me ask this of you, Mr. Rauh, on the cease-and-desist order, and,

by the way, I find it unusual for Mr. Mitchell to refer to you as well
modulated. Doesn't the Securities and Exchange Commission have
cease-and-desist authority?
Mr. RAUH. Yes, sir.
Senator EAGLETON. DoesR't the FTC have cease-and-desist

authority?
Mr. RAUH. Yes, sir.
Senator EAGLETON. Doesn't the National Labor Relations Board

have cease-and-desist authority?
Mr. RAUGH. Yes and that is really the closest analogy to the Labor

Board where it has worked so well.
May I make the point about that? You really reminded me by

asking that question.
Those who are trying to change that are not trying to throw those

decisions into the Federal courts. They recognize that it will be such a
burden that they are arguing for setting up special courts. I do not
support this.



91

I think it is right the way it is, but those people who do not agree
that it is right the way it is at the NLRB would not dream of saying
just put this in the district court somewhere and let a judge who does
not know anything about it decide it. They wouldn't even consider
that, and that is what they are proposing in S. 2806.
Mr. MITCHELL. I would like to make this observation: What is being

proposed here is kind of a repeat performance of what happened when
the original FEPC was put out of business by the Russell amendment.
At that time,the FEPC was established under the war powers of the
President of the United States. There was offered in the Senate a very
innocent amendment which said that no agency which had not been
authorized by Congress could operate for more than one year by receiv-
ing its funds out of the President's Emergency Funds, so this amend-
ment was approved and it was invoked against the Fair Employment
Practice Committee.
Of course, it stopped that agency right on the spot. But then some dis-

cerning men and women in the Congress began raising points of order
against every single agency that was in operation without being au-
thorized by Congress and we nearly stopped the war effort in this coun-
try because almost every agency—the National War Labor Board, the
Office of Price Administration—every single agency was in the same
position as the Fair Employment Practice Committee.
There are many people in this country who think Negroes are stupid

and they think we do not understand things of this sort, but we have
long, memories and I know and I could not sit here and be truthful
with this committee if I did not say to you that this is a repeat per-
formance of the kind of thing that has been done to us before and it is
unfair. '
Senator EAGLETON. Mr. Chairman, I would like to read into the

record the case history in the case of the time lag, in the case of three
cases under title VII of the 1965 Civil Rights Act which deal with this
question of employment discrimination.
These are not the three most gigantically prolonged cases. These are

three we got at random from sources, and they are verifiable. United
States v. H. K. Porter Steel Co. filed in the Northern District of Ala-
bama. It was filed on June 23, 1967. It was tried on August 12, 1968. It
was decided on December 30, 1968. It is now on appeal and still pend-
ing on appeal.
So, a case filed on June 23, 1967 which is well over 2 years ago is still

pending on appeal. This is now the same method that they wish to
transfer as it were from the Civil Rights Division of the Department
of Justice to EEOC.
Another case is United States v. Dillon Supply Co. in the Eastern

District of North Carolina.
It was filed on February 27, 1967. It was tried on May 23, 1969. It

was tried close to 21/2 years after it was filed. It was decided on
July 1, 1969 and a decision is now being made whether to take it up
further on appeal. The decision has been made.
So as to show no discrimination myself, I will take one from my own

State—United States v. St. Louis Building Trades Unions, filed in the
Eastern District of Missouri, my district where I live. It was filed on
February 4, 1966. It was tried on June 15, 1967. It was decided on
March 7, 1968, and it, too, is on appeal with no final result obtained.

34-897-70--7
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The point I want to make, and I think three case could be supple-
mented with others, is illustrative of the fact that using the procedure
which apparently is now recommended by the administration in terms
of filing these actions in district court and then taking them through
that route is going to be a very time-consuming endeavor.
It is legalized foot-dragging. It cannot be anything but a retreat

from the previous administration. It cannot be anything but a retreat
from that which Mr. Brown spoke about a week or so ago in Houston
when he asked for cease-and-desist power. I am sad for Mr. Brown—
I, too, as Mr. Mitchell, am aware of his character and ability. I am
sad when any mature, grown individual is put by his superiors,
which obviously he has been, in such an untenable and uncompro-
mising situation.
Senator WILLIAMS. Thank you very much, gentlemen.
Our next witness is the Secretary of Labor George P. Shultz, ac-

companied by Arthur A. Fletcher, Assistant Secretary of Labor, and
Laurence Silberman, Solicitor.
We appreciate your full cooperation this afternoon as you cooperate

always with this committee.

STATEMENT OF HON. GEORGE P. SHULTZ, SECRETARY OF LABOR;
ACCOMPANIED BY ARTHUR A. FLETCHER, ASSISTANT SECRE-
TARY OF LABOR; AND LAURENCE SILBERMAN, SOLICITOR

Secretary SHULTZ. We appreciate your courtesy, Mr. Chairman.
May I first introduce my colleagues here, Assistant Secretary of

Labor for Wage and Labor Standards, Arthur Fletcher, under whose
office the Office of Federal Contract Compliance falls, and Mr.
Laurence Silberman, the Solicitor of the Department of Labor.
I appreciate and welcome this opportunity to present the views of

the Department of Labor on S. 2453, "A bill, to further promote equal
employment opportunities for American workers."

There can, of course, be no reservations, either legal or moral, on
the part of government in support of this objective. It is one to which
the Government has long been committed; since 1941 through various
executive orders requiring equal employment opportunity to be pro-
vided by government contractors and since 1964, through the enact-
ment of the Civil Rights Act, fixing this commitment for all covered
employers, labor unions and employment agencies.
The method, rather than the objective, is the question raised by

the proposed legislation. It setks, in summary to broaden the enforce-
ment powers of the Equal Employment Opportunity Commission by
granting that body cease-and-desist powers and would transfer to the
Commission the administration of the Federal Contract Compliance
program presently vested in the Secretary of Labor by Executive
Order 11246.
With respect to the enhancement of the powers of the EEOC and

the best methods of speedy enforcement of their missions, I believe the
Department of Labor should defer to the Department of Justice and
the Commission. Appropriate enforcement powers are a desirable ob-
jective and the Department of Labor fully supports the administra-
tion bill on this subject as introduced last week by Senator Prouty.
There is no substitute for the knowledge acquired by the experience
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of day-to-day administration of a law. This premise compels us to
resist the transfer of the Executive order program from the Depart-
ment of Labor to the Commission.
An incentive for the proposed transfer is, presumably, the alleged

failure of the Federal contract compliance program to achieve its
full potential in assuring equal employment opportunity, and I have
heard some comments as I have sat here and listened that seemed to
be directed toward that point and I will be glad to discuss them in
response to your question.
Without trying to contest this change, it should nonetheless be noted

that our burden of defense extends only a short time before yesterday.
If our stewardship is in question, a more reasonable probationary pe-
riod would seem to be in order, particularly in the light of the signifi-
cant measures we have already undertaken.
In a statement filed on March 28 of this year with the Senate Judi-

ciary Subcommittee on Administrative Procedures and Practices, I
enumerated some actions planned for the improvement of the contract
compliance program.
I can now report that much of what was then planned has been sub-

stantially accomplished and the achievement of the remainder is im-
minent. The Office of Federal Contract Compliance had been without
a Director since June 6, 1968. Since February 4,1 had assigned the ad-
ministration of that agency on an interim basis to the second-ranking
officer of the Department, Under Secretary James D. Hodgson.
We have now upgraded the position of OFCC Director from a

GS-17 to GS-18, the top most General Schedule salary rating and have
appointed to that post Mr. John Wilks, who will be Deputy Assistant
Secretary for Compliance.
We have furthermore taken the Office of Federal Contract Com-

pliance from its lonely isolation and made it a part of the organiza-
tion headed by the Assistant Secretary of Wage and Labor Standards,
Mr. Arthur Fletcher, under whose leadership considerable progress
has already been made.
We have improved the working relationship between the Office of

Federal Contract Compliance and the contracting agencies. With re-
spect to the Department of Defense, there is now a written procedure
for joint action at the staff level. Where compliance seems particu-
larly difficult and the staff of one department, or both, feel that sanc-
tions are called for, the case will go to the executive level of both De-
partments for joint disposition.
A procedure has been developed—and this is still a proposal—re-

quiring the endorsement of OFCC to any preaward compliance settle-
ment which is now before the various affected agencies for review.
One of the difficult problems is a managerial program that is, how

do you know sitting in the Office of Federal Compliance or EEOC or
any other central place, how do you know what is going on? There are
contracts being let in a very large number all the time and you need
to have some kind of management information service that is telling
you what is being let, what is the status of the contractor and to feed
that back into your system so if need be you can do something about it.
This procedure I referred to is one avenue into that question and

we have a number of other ideas about how to get into that problem,
but it is a genuine problem in the administration of this order which
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we are working on. We have also moved to improve the joint ef-
fectiveness of the equal employment opportunity activities of the three
Federal organizations engaged in this Government •objective—OFCC,
the Equal Employment Opportunity Commission and the Justice
Department.
This is being accomplished by devising procedures for improved

sharing of information, better coordination of investigative and re-
porting activities, establishing priorities for action and the elimination 
of duplication or overlapping inspection and investigation.
This process has been formalized by the creation of an interagency

coordinating committee on equal employment consisting of high offi-
cials from the Department of Justice, the Equal Employment Oppor-
tunity Commission and the Department of Labor.
A working subcommittee meets at regular intervals, at least weekly,

and coordinates mutual cases and issues under the supervision and
control of the full committee. It is expected that this procedure will
minimize duplication and inconsistency and make the enforcement
of our civil rights laws more effective with the resources available for
such purposes.
The work of the committee has already resulted in the development

of a uniform set of standards and criteria, on employee and job appli-
cant testing which will represent a single Government position. Uni-
form standards of investigation, evidentiary burden and remedies are
also in the process of development and will be tested and formally
prescribed in the near future.

Decisions have been made designating specified procurement agen-
cies with responsibility for the compliance program of a particular
contractor. Such assignments are essential to avoid duplication and
must reflect considerations of industry and geographical expertise
which the agencies possess in varying degree.
A new designation of primary interest agencies along industry lines

and a coordination of assignments to sharply reduce the number of
agencies that OFCC coordinates has been prepared and distributed to
these agencies for their views.
A data processing contract study, from which we have just received

a sample printout, has been undertaken which will show a more cur-
rent minority utilization profile by areas, industries, and companies.
This will make it possible for both OFCC and contract compliance
officers to understand more fully the employment practices of Govern-
ment contractors, and to decide which particular establishments require
priority attention.
This is one of the things we undertook in the early stages of the

Nixon administration to use the information that is on file in a manner
that helps you managerially to do the task of correcting a situation.
In other words, you have all of this information on employment pat-

terns of one kind or another and it is there, statistical data, it is inter-
esting and so on, but the question is: How do you make use of this
data as part of a management information system and that is what
we are trying to get at with this data processing study.
Through accumulated experience in administering the Executive

order we have developed an increasingly uniform and cohesive ap-
proach to affirmative action as specified in that order. This approach
involves programs designed to insure that more adequate attention is
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given to the recruitment, hiring, training, and upgrading of minority
members of the Nation's work force.
It involves a device to insure progress is being made through the

establishment of targets or standards for industry achievement.
Because of special features that mark construction industry activ-

ity—short-term projects, hiring halls, shifting work force, et cetera—
it has been necessary to devise a special approach to insure effective
affirmative action programs for that industry.
I might emphasize in turning to construction what we are seeking

to do is apply the same ideas about affirmative action that one applies
in, say, the textile cases and which we did apply in the textile cases to a
different kind of industry setting.
An earlier effort toward this objective that required the hire of mi-

nority group members in numbers negotiated after the opening of bids
on contracts was determined by the Comptroller General to be viola-
tive of the competitive bidding process.

Accordingly, we worked out a new affirmative action concept we be-
lieve to be suitable for application to the special circumstances of this
industry in some areas. That concept was embodied in the so-called
Philadelphia plan. The Philadelphia plan was set up under the Execu-
tive order.
It specifies that in the performance of federally assisted construc-

tion work in the Philadelphia area involving contracts over $500,000,
certain steps to achieve suitable affirmative action must be taken by
contractors.
Public attention has almost wholly been directed toward one of

those steps which calls for setting forth target ranges of minority
member utilization in the invitation for bids. This requirement rests
upon the obligation prescribed in the Executive order to take affirma-
tive action to insure nondiscrimination in all aspects of employment.
In our view equal attention should be directed to the provision for

affirmative action by contractors in recruitment through "outreach"
programs as well as in the training of personnel to qualify them for
potential placement in available jobs. The widespread shortage of
skilled construction tradesmen can be significantly alleviated by such
recruitment and training requirements.
It should be remembered that a basic purpose of the Philadelphia

plan is to clearly specify the contractors' obligation in advance of
bidding on contracts. This is done so as to permit all contractors to bid
on an equal basis with respect to the equal employment opportunity
obligation. These targeted ranges are not arbitrarily established. They
are arrived at only after giving reasonable consideration to the many
labor-market factors involved.
Even after the ranges have been established, their achievement by

the contract will be judged not only on the basis of absolute numbers
but on the basis of the good faith endeavors of the contractor to
achieve them.
The plan has not been fully understood by many and it has been

subjected to challenge but we believe it to be both legal and reason-
able. It does not in our opinion nor in the opinion of the Justice De-
partment offend title VII of the Civil Rights Act.
Much has therefore already been done to remedy the shortcomings

most frequently attributed to the contract compliance program. The
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inadequacy of the system of identifying contractors, preaward re-
views coordination, OFCC direction and the lack of a more current
reporting system have all been faced and substantial improvement
undertaken.
Other areas of criticism remain, particularly the frugal exercise

of the sanctions authorized by the Executive order. In most cases the
direct work of the procurement agencies through their contract com-
pliance officers with the support, evaluation and coordination of the
Office of Federal Contract Compliance, should produce satisfactory
compliance. Where compliance cannot be achieved through such efforts,
a variety of sanctions is available.
As part of our coordination efforts with the Equal Employment

Opportunity Commission and the Department of Justice, the proper
sanction will be selected on the basis of the interest and remedies
available to these three agencies of the Government.
I have formerly emphasized that the results we seek, and the

objective of the Executive order, is equal employment opportunity.
Success in this effort is not measured by the cancellation of contracts
or the debarment of contractors. Indeed, such action is really a
measure of failure.
What we want is not a change in contractors but a change in em-

ployment conditions so that opportunities for employment in this
country are equally opened to all. We will not hesitate, however, in
appropriate cases from applying any and all remedies where this
objective cannot be attained by the method of conference, conciliation,
mediation, and persuasion which is directed by the Executive order
before the institution of such sanctions.
The charter of the Department of Labor is to promote the welfare

of the wage earners of the United States, a mission which is completely
compatible with the duty to promote and enforce equal employment
opportunity. The adequacy or inadequacy of the staff allotted to this
mission is a question which must be examined in the framework of
the proper role of the Office of Federal Contract Compliance.
The Executive order contemplates that the primary application

of the equal employment opportunity obligation be through the pro-
curement agencies of the Government. OFCC's proper role; one of
broad policy guidance and coordination, can I believe, be performed
with modest increments in present staffing, which we have requested.
With the development of better affirmative action approaches, and

increased efficiency in administration of the entire EEO program
which should flow from the new interagency coordination, I believe
the administration of the program by the procurement agencies will
also be a more realistic undertaking.
The basic propriety of the contract compliance program's present

location should not be overlooked. The Department of Labor is the
focal point of the manpower programs of the Government. Job place-
ment, job training, and job development are all a part of the com-
prehensive manpower services afforded which are a vital complement
to the equal employment opportunity goal.
To remove the agency involved in the attainment of that goal

from the other programs also directly relevant to its attainment would,
in our judgment, be ill advised. Although its full potential has not
yet been developed, the effective marriage of equal opportunity and
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job development will be facilitated by retention of the present
organizational arrangement.
The fundamental concept of the OFCC involves the use of Govern-

ment procurement power to further the Government's policy of pro-
viding equal opportunity for all. As such it is an appropriate and
effective instrument for administration within the executive depart-
ments.
In our judgment, the effective use of such power would not be

enhanced and no doubt would be diffused by inserting it into an
independent agency less specifically structured toward pursuing this
single objective.
The apparent advantages of centralizing the contract compliance

program under the Equal Employment Opportunity Commission's
umbrella may be illusory. There has been a body of expertise of a
comprehension of the substance and procedure developed over many
years through the relationship of the Office of Federal Contract Com-
pliance with the various procurement agencies.
There has been a recognition by employers, labor unions, and the

interested public of the role and the relationship of the Office of
Federal Contract Compliance and an understanding of that relation-
ship. The contract compliance program is necessarily sensitive and
complicated. It would continue to be so even when administered by
a new agency.

Starting anew would interpose still another hiatus in the accom-
plishment of the equal employment opportunity objective. To transfer
the program to the Equal Employment Opportunity Commission
will dissipate the momentum we have developed and will transfer
the problems once more to a new starting line.
The more desirable approach is to strengthen the several agencies

charged with responsibility in this area.
Senator WILLIAMS. This is an inappropriate moment to stop, but

the bell has indicated we are required on the floor. I have suggested
to my colleagues that we read and study your statement and if we
have any observations or questions that we submit them to you in
writing and receive a reply in writing for the record from you.
Would that be all right?
Secretary SHULTZ. Yes; I would like to say if I might that I was

especially anxious personally to testify on this matter, because I feel
so strongly about it as an individual.
I think this is a very important program and I want to record that

fact. I will be glad to follow your procedure but I want to sayI came
and stayed strongly with this and wanted to register that point.
Senator JAVITS. Which do you feel strongly about, Mr. Secretary?

There are three things, the administration bill, there is your feeling
that contract compliance activities should not go over to the EEO
no matter what happens, and now you have just started the Phila-
delphia plan.
Would you identify the impact that you wish to leave with us?
Secretary SHULTZ. First of all, the dedication on my part and the

Department of Labor and the Nixon administration to equal employ-
ment opportunity. Second, I do feel that the OFCC is best lodged in
the Department of Labor and I feel we can give it good administra-
tion and I think in part the fact that we are so dedicated to it is some
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evidence of that, so, I would say that and then third, the so-called
Philadelphia plan, I believe, is simply an adaptation to the construc-
tion industry of the affirmative action concept.

It really is not any different in concept than you find it in what
we did in the textile cases.
So, I feel it is something very important to proceed on and to

challenge it is really to challenge the entire program involved here.
That is the reason I feel so strongly about it.
Senator JAVITS. I agree with you very strongly about the Phila-

delphia plan. May I ask you on section 2 of the contract compliance
policy, are you here to testify to that as administration policy?

Secretary SHULTZ. Yes sir.
Senator WILLIAMS. Thank you very much. We will recess until 10

o'clock tomorrow morning.
(Whereupon, at 3:50 p.m., the subcommittee recessed to reconvene

at 10 a.m., Tuesday, August 12, 1969.)
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The subcommittee met at 10 a.m., pursuant to recess, in room 4232,
New Senate Office Building, Senator Harrison A. Williams, Jr. (chair-
man of the subcommittee) presiding.
Present: Senators Williams Bellmon, and Schweiker.
The committee staff members present: Robert E. Nagle, associate

counsel; Eugene Mittelman, minority counsel; Peter Benedict, minor-
ity labor counsel.

Senator WILLIAMS. We will reconvene our hearings on S. 2453 and
comments are also inVited on S. 2806, which we discussed yesterday.
The committee jurisdiction is a little bit unclear at this point, but it has
still been thought proper and appropriate to have comments on that
bill.
In response to the request of Senator Javits, we did invite all of the

members of the Commission to be here this morning Two have not
made statements on the bill: Commissioner Kuck is here this morning;
Commissioner Holcomb is not here.
I thought we would proceed with a statement from Miss Kuck and

the other Commissioners may come forward, too. We will see if there is
any further discussion members want with the Commission generally.
We will say there is a matter on the floor of the Senate which has

deprived the committee of much of its membership. Many of the mem-
bers on this committee are on the floor because of the student loan bill
which comes from the committee.
Miss Kuck, we certainly welcome you and we welcome your observa-

tions on this legislation.

STATEMENT OF ELIZABETH J. KUCK, COMMISSIONER, EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

Miss Kucii. Mr. Chairman and distinguished members of the Sub-
committee on Labor, it is a privilege to appear before you this morning
at your request to testify on S. 2453 and S. 2806, each of which would
provide for strengthening the enforcement powers of the Equal Em-
ployment Opportunity Commission. From this standpoint, both have
merit.
At the time of my confirmation and subsequently in speeches,

seminars, and meetings I have publicly expressed the opinion that to be

(99)
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truly effective it was essential for the Commission to have cease-and-
desist powers. In so doing I have been ever mindful of the resistance
such proposed legislation would spawn.

Nevertheless, I did so with the equally if not more cogent realiza-
tion of what less than our best effort in providing equal employment
would mean to this Nation—not just in terms of unfulfilled promises—
but rather, in terms of wasted human resources, broken families, vio-
lence and misplaced loyalties, and, yes, even the denigration of work
itself.
In light of these realities with which the Commission is daily con-

fronted, I express my continued support of cease and desist legislation.
I have no doubt that in the long run getting the Commission cease-and-
desist powers would provide the most comprehensive vehicle for the
realization of equal employment opportunity in this Nation.
I recognize, however, that there are other realities to deal with and

that the most effective powers may not presently be obtainable. Of
course, this will be up to the administration and our leaders on the
Hill to determine.
I have no doubt whatsoever of the sincerity and dedication of the

President when he states that he and this administration are com-
mitted to the elimination of employment discrimination. So while I
urge you to secure for the Commission those powers which would best
effectuate its purposes, so, too, I urge you not to close the door on the
best that we can get. In the world of practical politics, S. 2806 may
well represent the best that is presently obtainable.
As I have indicated, it is not without merit and in light of the Com-

mission's limited budget and staff, it may well be a more realistic
approach. I have the greatest respect for Chairman Brown and I
would like to be able to support him and the administration. Neverthe-
less, I must continue to support cease and desist as provided for in
5.2453.
I should like to add, though, that there are two provisions of S. 2453

which cause me some difficulty, namely, section 715 providing for the
transfer of the functions of the Office of Federal Contract Compliance
to EEOC, and section 717 providing for tranOer of the antidiscrim-
ination efforts in Federal employment from the Civil Service Com-
mission to EEOC. Both of these functions will add immeasurably to
the Commission's caseload, in addition to raising issues different in
kind from those which the Commission has been used to handling.
Those added functions, given the lack of clarity with which their

transfer is to be accomplished and the fact that both OFCC and the
Federal program have recently been strengthened through adminis-
trative changes and the fact of an already understaffed EEOC, lead
me to the conclusion that such transfers should not be undertaken.
Thank you.
Senator WILLIAMS. We certainly appreciate your statement, Miss

Kuck. It is very clear that you have been most judicious in your
approach, weighed practical considerations and the force and effec-
tiveness of both with the conclusion that you truly believe cease and
desist is the most effective enforcement tool the Commission could
have. Is that correct?
Miss KUCK. That is correct, Senator.
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Senator WILLIAMS. Were you here yesterday to hear the other wit-
nesses?

Miss Kum. Yes, I was, most of the time. I was absent for a short
period in the afternoon.
Senator WILLIAMS. Two areas that give some pause are the transfer

of authority from contract compliance and from the Civil Service
Commission to EEOC were discussed, but perhaps these two areas '
have not been fully discussed and we do look forward to more observa-
tions as you have made yours this morning in these areas.
I have no questions.
Senator Bellmon ?
Senator BELLMON. Thank you very much, Mr. Chairman.
I have a couple of questions. I have to admit I was not here yester-

day and did not hear the discussion. Tell me if you can or describe the
process you go through to get a cease-and-desist order.
Miss KUCK. It would be my understanding, of course, that this

would be developed in the same way the National Labor Relations
Board operates. In other words, upon the finding of cause and the fail-
ure of conciliation, the matter would be reviewed by a hearing exam-
iner who would determine it in an open hearing.
Senator BELLMON. Say I am the employee who has a complaint.

How do I go about getting a cease-and-desist order?
Miss Kucx. It is my opinion it would be handled at the very begin-

ning much as it is handled now in the Commission. You would file a
charge and this would be investigated, and once cause or no-cause
was determined, if it was a cause case, it would go before a review
board with a hearing examiner, provided conciliation had been
unsuccessful.
Senator BELLMON. Then what?
Miss KUCK. A decision would be made which eventually would be

passed upon by the full Commission.
Senator BELLMON. It would take the full Commission to issue a

cease-and-desist order?
MiSS KUCK. Yes, I believe so at the recommendation of the hearing

examiner.
Senator BELLMON. From the time I filed a complaint or feel I have

reason to file a complaint, how long would it take me to get a cease-
and-desist order?
Miss KUCK. I have heard many different amounts of time stated. I

cannot honestly tell you, Senator Bellmon. I don't know.
Senator BELLMON. Could you give me an estimate?
Miss KUCK. If we were adequately staffed and operating on a current

basis, I would assume that it could be done within a reasonable period
after conciliation fails—perhaps 3 months. However, I am told that
the National Labor Relations Board figures at least 18 months.

Senator BELLMON. Are they adequately staffed?
Miss KUCK. Yes, I think so.
Senator BELLMON. Why do you feel you could do it in shorter period

of time?
Miss KUCK. Eventually I would hope you would get your people

trained and they would be dealing with a particular type of case,
and in this way you could expedite it.
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Senator BELLMON. How large a staff do you presently have?
Miss KUCK. A little over 600 people.
Senator BELLMON. How many of these are hearing examiners?
Miss KUCK. We have no hearing examiners.
Senator BELLMON. How many hearing examiners do you feel it

would take in order to properly administer the law under S. 2453?
Miss KUCK. Senator Bellmon, I really don't know. I think we would

have to look at the various locations from which we get the majority
of our cases and determine what is the fewest number of hearing
examiners we could work with and adequately do the job. I would
think in terms probably of 50.

Senator BELLMON. Fifty?
Miss KUCK. That may be rather high initially.
Senator BELLMON. Those hearing examiners would be out in the

States or here in Washington?
Miss KUCK. They would be out in regional areas around the

country.
Senator BELLMON. You would not have one per State?
Mr. Kucx. No.
Senator BELLMON. How many do you suppose it would take, say, the

State of New York?
Miss Kucx. I would think in New York you would probably have

two or three.
Senator BELLMON. Two to three hearing examiners for all of the

cases in the State of New York?
Miss KUCK. Yes.
Senator BELLMON. Do you think those two or three hearing exam-

iners could get to those cases in 2 or 3 months after they were
filed?

Miss KUCK. I would hope so.
Senator BELLMON. Do you feel this is a reasonable expectation?

I wonder how many hearing examiners the NLRB has in New York.
Miss KUCK. I don't know.
Senator BELLMON. I wonder if we could ask Miss Kuck to get that

information for us.
Miss KUCK. I would be very happy to.
(The information referred to, subsequently supplied, follows:)

NLRB TRIAL EXAMINERS LOCATION

The Trial Examiners at the National Labor Relations Board work out of
Washington, D.C., and are trot assigned to regional offices, except for a few
permanently assigned to San Francisco to save travel time. The hearing case-
load of the Board for the State of New York is extensive and would require
the services of approximately seven Hearing Examiners assigned to that State
on a permavent basis.

Senator BELT,moN. You say 50 hearing examiners. How long would
it take to recruit these examiners and get them in a position to start
hearing cases? I am not sure of the availability. This is the question
I am asking.

Miss KUCK. Frankly I am not either. This is one area where I gave
a great deal of consideration. I think as I have indicated, the admin-
istration bill has merit because I frankly .do think it would be easier
to recruit attorneys than it would be hearing examiners. On the other
hand, I think that the hearing examiner's grade would be higher and,
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in turn, this might be more attractive under those circumstances than
the attorney's position.

It is difficult to say because I frankly do think also that it requires
a particular type of person to be a good hearing examiner.
Senator BELLMON. So, you would want to be a little selective in

choosing these people?
Miss KUCK. Yes.
Senator BELLMON. How does the Equal Employment Opportunity

Commission presently enforce its orders?
Miss KUCK. Through conciliation and persuasion. If that breaks

down, than a letter is sent advising the charging party of his right to
take it to court. Also in connection with patterns of discrimination
there would be a referral to the Justice Department.
Senator BELLMON. You have taken some cases to court?
Miss KUCK. Yes, the charging parties have.
Senator BELLMON. How long does it take you to get a decision after

you take a case to court?
Miss Maori. This varies of course. I believe Senator Eagleton

pointed out three cases yesterday that had been pending for a very
long period of time.

Senator BELLMON. I understand it is not the EEO°, but the charg-
ing party who takes the case to court. But nevertheless they get into
court?
Miss KUCK. That is correct.
Senator BELLMON. Have you had decisions on cases that have been

taken to court?
Miss Ku-ci. Yes. The charging parties have had decisions.
Senator BELLMON. Have the decisions generally been satisfactory

from the standpoint of the EEOC ?
Miss KUCK. Yes; in some cases. There have been a few where we

were not particularly happy with the decisions.
Senator BELLMON. Is there a regional pattern? Do you find deci-sions, for instance, just to lay it on the table, in the South are un-favorable to the position the EEOC takes?
Miss KUCK. No, Senator, some of our best decisions have come out

of southern regions.
Senator BELLMON. In your own mind, do you have any question asto the fairness of the courts on matters of this kind?
Miss KUCK. No; I do not in connection with Federal district courtshave any reservations on it.
Senator BELLMON. Is there any reason why you prefer not to use thecourts in matters of this kind? I am trying to find out why you preferthe cease-and-desist process rather than the use of the courts.
Miss KUCK. In the first place, I think my reason for preferring ceaseand desist—there are several reasons for it. Let me say I do not viewour agency as a regulatory agency any different from some of theothers. I feel that perhaps we should have as much authority as theother governmental regulatory agencies.
In addition, I think that cease and desist is a much clearer cut thingwhere the charging party will know exactly where he stands once the

case has been reviewed by the Commission. Furthermore, I am a little
bit concerned in connection with the appeal provisions of S. 2806
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wherein appeals from the district court would be out of the hands
of the Commission.

Senator BELLMON. You say at the present time the charging party
will know where he stands after the cease-and-desist order has been
issued. Is this what you are saying?
Miss KUCK. Yes, that's right.
Senator BELLMON. Suppose one or the other party does not accept

the finding. Does the matter still go to court?
Miss KUCK. That is correct.

• Senator BELLMON. How is this different from an appeal from the
district court?
Miss KUCK. There is another factor, of course, in connection with

cease and desist which has not been pointed out, and that is that the

issue is not quite as narrow when we deal with cease and desist. There

is provision for reviewing all of the matters related to discrimination.

I think once that has been introduced, this would become a part

of the case when it is taken to court.
Senator BELLMON. If I understand you properly, if you use the

district courts and there is an appeal, it goes into the appellate court.

If the EEOC were to issue a cease-and-desist order, this also goes into

the appellate court. Therefore, I cannot see why there is anything

more definite about the charging party knowing where he stands in the

case of a cease-and-desist order than there would be in the case of a

decision rendered by district court.
Miss K-crot. I don't know frankly. It is my opinion it would be

clearer. I would have to say I have perhaps not studied this aspect as

much as I should have, but it is my understanding that one difference
is that findings of fact under "cease and desist" must be credited by
the court of appeals if supported by substantial evidence.

Senator BELLMON. At the present time, you do not have any hearing
examiners at all?
Miss Kum. No.
Senator BELLMON. If Senate bill 2453 were to become law

' 
say, the

15th of November, how long would it be before you would be ready
to start acting on the first of the cases that might reach the EEOC?
How long would it take you to hire the hearing examiners and get the
machinery functioning?
Miss KUCK. As an individual Commissioner, I have nothing to do in

terms of employment of the staff. That would become the Chairman's
responsibility and I would have to be guided by what he said in this
connection in his statement yesterday, where he did indicate, of course,
in reference to Senate bill 2806 he felt that he could implement that
bill much more rapidly than he could the cease-and-desist bill.
Senator BELLMON. Do you have any reason to disagree with that

statement? Do you agree with what the Chairman said?
Miss KUCK. I agree in that connection, yes.
Senator BELLMON. Thank you very much.
Senator SCHWEIKER. If it is all right with the Chairman, since I

could not attend the meeting yesterday due to a conflict, I would like
to ask Chairman Brown a few questions.

Senator WILLIAms. Yes, Chairman Brown and other Commissioners
are here for that purpose.
Senator SOHWEIKER. First, I want to say I am glad to see Chairman
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Brown back again. I want to say, too, so my position is clear, I am one
of the cosponsors of the bill for cease-and-desist power for your Com-
mission. However, I have an open mind and I am interested in getting
whatever is the most effective, and the quickest way of solving the
problems faced by your Commission.
With that background, Mr. Brown, I would like to ask a few ques-

tions so I can further understand your position.
In your 'opinion, what is the difference 'between the two approaches,

the cease-and-desist approach versus going to the district court, in
terms of possible administrative delays and time problems? In other
words, how do you view the two methods in terms of accomplishing the
result?

STATEMENT OF WILLIAM H. BROWN III, CHAIRMAN, EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

Mr. BROWN. Senator, I sincerely believe to structure the organization
in order to be able to handle the cease-and-desist type of litigation,
would take us just about a year and a half to get hearing examiners
on board and to adopt the necessary regulations, as I have indicated
before.
I think Commissioner Kuck is absolutely correct. Hearing examiners

are a very difficult bunch to get hold of. We would have to be guided
by the number at the National Labor Relations Board. We would need
approximately 130 to 135 hearing examiners.
We would have to secure these people and in addition, we would

have to secure the physical facilities within which to operate. In addi-
tion to that, we would have to obtain the services of court reporters
because we would have to have a complete record taken at that time.
Even though we are considering the cease and desist approach, that

does not eliminate the necessity of hiring attorneys as well, because
presently each individual Commissioner over at the National Labor
Relations Board has some 22 to 25 personal attorneys on his staff.
In addition to that, in terms of the period of time it would take

us, the provisions of Senate bill 2453, contrary to what was stated
here yesterday, would not take effect immediately. As a matter of fact,
as I read the act, on page 23 of the bill, section 10, it states very
categorically that sections 706 and 710 of the Civil Rights Act of
1964, as amended by this act, shall not be applicable to charges filed
with the commission prior to the effective date of the act.
If I read that properly, it seems to me that charges filed prior to

the effective date of S. 2453 would have to be treated in the old man-
ner • namely, conciliation.

Tinder S. 2806, cases pending in the pipeline, where we have been
unsuccessful in obtaining conciliation, could be taken into court im-
mediately. From the standpoint of good common sense, it seems a lot
easier to hire 50 attorneys and go into the courts in a manner of weeks
to get this job done than it is to set up a structure of some 130 hearing
examiners, 125 additional attorneys for the personal staffs of the Com-
missioners, just looking at it from the practicality of things.
I might also point out, Senator, yesterday this hearmg had un-

fortunately had almost an aura of a circus. It seems to me we can be
in favor of something and not necessarily be against something else.
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I think it is important to say this because as we look at these things,
as we look at the proposed pieces of legislation, the most important
thing from the standpoint of this Commission is that we get enforce-
ment power.

Yesterday, some of the Senators, and those Senators who happen
to have been attorneys general, were quick to point out to me because
of their States' agencies having cease-and-desist powers, their con-
ciliation rate went up. I might suggest to you, Senator, their rate
went up not because they had cease and desist powers, but because they
had enforcement power.
I daresay if the enforcement power they had would have been that

they could have taken any employer who saw fit not to obey the law,
took him out and lined him up against a wall and shot him, their
conciliation rate might have been 100 percent.
Senator SCHWEIKER. What you are saying is you feel for the im-

mediate future you can accomplish more by this approach than by
going directly to cease and desist and you are not opposed to cease
and desist, but you see it as a step to be taken later down the road.
But to accomplish the most in the shortest possible, it is your recom-
mendation to do this. Do I understand you correctly?
Mr. BROWN. That is correct.
Senator SCHWEIKER. Is this your own idea or has anyone in the

administration asked you to take this position.
Mr. BROWN. Let me make that very clear again, because this is

my proposal, and I had to sell the idea to a number of different people
from the White House on down. I might also point out that it has
been stated that we are the only agency that does not have cease-
and-desist powers, which is true, but merely because we are the only
agency that does not have this power does not mean this is the greatest
power on earth. It may very well be, I would point out, we would be
the only agency that would have something different.
It might be a good thing for us to take a look 2 or 3 years

down the road to see if, in fact, the powers given us by Congress
might be a lot better than the powers held by many of the other
agencies down through the years. The cease-and-desist legislation
came about at a period of time in history back in the 1930's when most
of the courts were hostile. This is not presently true.
I think the more iniportant thing we have to express here today

is the fact that we must have some basic commitment and faith in
the integrity of our judicial system. If we do not have that kind of
faith in our judicial system, then our country is in bad shape.

Certainly there will be instances where an individual court will
come up with a conclusion we may not agree with, but if you are
talking about the overall picture of our judicial system as it has
been administered, I have that kind of faith in it.

Senator SCHWEIKER. I gather what you are saying is you originated
this proposal, it was your idea and no one in the administration asked
you to modify or tone down or change your position as far as cease
and desist is concerned. Is that correct ?
Mr. BROWN. That is correct. As a matter of fact, they asked me

to come up with a stronger proposal and this is what I have done.
Senator SCHWEIKER. I also gather from what you are saying that

you feel you are somewhat swimming against the tide in light of the
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powers given to other agencies, but you feel that it is desirable to
do that in order to accomplish your objective, which is to have the
quickest possible remedy to the problems confronting your Com-
mission. Is that an accurate statement?
Mr. BROWN. That is an accurate statement. This has happened down

through the course of mankind. Every time a new proposal is made,
there are always skeptics. I don't know where we would be if Co-
lumbus gave in and agreed with most of the people around during
his time.
Senator SCHWEIKER. At what stage do you think it would be desir-

able from a practical point of view to have cease-and-desist powers?
In other words, when in the future do you project that cease and
desist might be a practical and immediately beneficial approach?
Mr. BROWN. Senator, I am not absolutely certainly about that.

It is my personal opinion if we view both of these proposals objectives,
the proposal under the administration bill, S. 2806 is the stronger
bill. If this proves to be the fact, I would think we would not need
to have cease and desist at any time.

Senator SCHWEIKER. Yesterday, in the interchange of testimony
there was a divergent view as to the time frame involved in this
situation. In other words, I think there was one statement saying
a matter of 2 or 3 years before EEOC was ready for cease and desist
and some people said it was a matter of months.
How would you answer that question?

• Mr. BROWN. My personal opinion is a matter of months is an
absolutely inaccurate statement. There is no way under God's sun
we could staff up and get the people onboard and get the physical
facilities as well as draft the regulations and go over them and approve
them in a matter of months.
It is impossible to do. For anyone to sit here and say this can be

done, they are just not looking at the facts correctly.
Mr. ALEXANDER. I am the one who said it could be months and I

think it is possible under God's sun and if you would like, I can give
an explanation.
Senator SCHWEIKER. You are certainly entitled to. Go ahead.
Mr. ALEXANDER. It takes no more than a month or two to hire

a hearing examiner. Also Commissioners can hear cases and they are
onboard today.

Thirdly, we have plenty of competent attorneys working for the
Commission who can present eases before the Commission. Fourthly,
a case that comes in the day after this act is passed can be investigated,
the determination can be made about discrimination and attempted
conciliation can be made within a few months and then it can move
to the stage of a potential hearing.
That hearing can take a day or 2 days or 3 days. There is no reason

in this world why it has to take a year and a half or 2 years to initiate
this process.
The most important point, however, is with cease-and-desist power

under the experience of the National Labor Relations Board, 94 percent
of the cases never reach the cease-and-desist stage. In other words, they
are conciliated. They are settled before they even get there so very
few of your cases are in fact, before a Commissioner or hearing ex-
aminer for an attempted cease-and-desist order.

34-897-70-8
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So I think it is very easy and I speak from experience as 2 years as
Chairman of the Commission, from the experience where we looked
into the possibility of cease and desist when it was presented to the
Congress last year, examined how long it would take us to staff up and
made a determination that it would be 3 or 4 months.
I think under crash conditions and conditions that people in the

street require today who are being discriminated against, it can be done
in 3 or 4 months and not 2 or 3 years. I think within that time those few
cases that do reach the stage that require a hearing and potential cease
and desist orders can be handled again in 3 or 4 months.
Mr. BROWN. I might say I have not had the experience of being

chairman for 2 years. I have had the experience of being a trial lawyer
for over 13 years and I have tried many of these administrative mat-
ters, including discrimination cases. I have tried quite a number of
them. In fact, the last case I tried prior to going to the district attor-
ney's office in Philadelphia was just such a case.
That case dragged on for actually 1 year and 3 months and this was

just through the hearing examiner stage. The reason for it is they, like
most of us, are understaffed. They have tremendous backlogs.
Under cease and desist, as has been pointed by other members of the

Commission, each individual case must be granted the opportunity of
going through this procedure. If you are talking about 3,000 or 4,000
cases, you have an awful lot of cases that are going to be backed up and
the same kind of delay that is talked about in the courts will be ex-
r-ienced in your administrative procedures.

Senator SCHWEIKER. Mr. Brown, how many people now work for
your Commission?
Mr. BROWN. 650.
Senator SCHWEIKER. To gear up for cease and desist, you figure you

would have to add how many people?
Mr. BROWN. We would have to add approximately 100 or more

hearing officers. We would have to have approximately 100 or more
attorneys. In addition to that, we would need the supportive staff, the
stenographers and things of that nature.

Senator SCHWEIKER. So what would be the total, you are talking
about?
Mr. BROWN. We are talking about another 400 or 500 people in addi-

tion to the present staff if you count all of the staff.
Senator SCHWEIKER. To go to the other approach, how many people

are you talking about?
Mr. BROWN. Fifty additional lawyers the first year and 25 additional

lawyers the second year. We have on board in the General Counsel's
staff now people who have the expertise and this is another thing, I
think, I should point out to this committee. The kind of expertise that
is required to handle this kind of case basically only resides in the
Equal Employment Opportunity Commission.
The hearing officers do not have this kind of expertise. They would

have to be trained.
Now within the Commission presently we have an excellent General

Counsel staff who have tried many cases as amicus in many of the
courts. Out of 100 cases in which we have intervened as mucus, we
have lost only one case and I think that is a good record.
The reason we have a good record is we have a single-focus agency

•
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which has dealt since its inception with discrimination in employ-
ment and nothing else. That is the reason we have been able to get
the kind of results that we have been fortunate to get from the
staffs.

Senator SCHWEIKER. Thank you, Mr. Brown. I just want to say,
Mr. Chairman, I think what we see here is an honest difference of
opinion as to which approach is most effective. I think it is unfor-
tunate if anyone questions the dedication or commitment of Mr.
Brown, because I know Mr. Brown from Pennsylvania. I know the
job he did in the office of Arlen Specter, the district attorney in
Philadelphia. At no point in his career has he shown anything but
dedication and commitment to the job to which he is assigned.
There could be some question about which is the most practical

approach to solve the problem, but I want the record to show I do
not think it is fair to question his dedication or commitment because,
as far as I am concerned, he is a completely dedicated person.
Mr. BROWN. Thank you, Senator Schweiker.
Senator WILLIAMS. Mr. Brown, I have one lingering question. You

described yesterday the feeling you had which was a feeling of less
than full confidence when you approached the administration with
the district court enforcement procedure that has now evolved as the
Prouty bill.
You said you were less than confident and you felt it was going

to be difficult. Is that accurate?
Mr. BROWN. That is accurate.
Senator WILLIAMS. At the point you started to persuade them that

was the better alternative, what then was the position of the
'administration?

Mr. BROWN. If I can just quote the President as of Saturday morn-
ing when I met with him, his only question to me concerning this
was, in my personal opinion was it a much stronger bill and I told
him honestly I thought it was. He told me at that time he would
support it 100 percent.
I might indicate to you that part of the problem is not only trying

to persuade the administration, but this is a unique power in an
agency: We had to convince the Justice Department to give us their
rights in this area which they have had for quite a number of years.
There are only one or two other areas in which they have done this,

but I don't believe there is any other area where they have completely
abdicated their rights in favor of an agency so that they can go into
court and file suit without any restrictions from them.

Senator WILLIAMS. When we started, to use the words of Miss Kuck,
there was a unanimity of view that there should be a strengthening of
the enforcement powers. Your response to the President was that the
district court approach was stronger.
Are we therefore to conclude that before you persuaded the Presi-

dent, he was then for the less strong, to use your words, method of cease
and desist?
Mr. BROWN. I would not be presumptuous enough to know what was

in the President's mind prior to this. I have not had the opportunity
to ask him about cease and desist directly. I do not know what his
views may have been as far as cease and desist is concerned.
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I do know in my conversation with him Saturday he indicated to
me if I felt it was a stronger measure, I would have his absolute sup-
port and the support of his administration.
Senator WILLIAMS. Well, subsumed within the stronger is the

weaker, and the weaker from your viewpoint is cease and desist?
Mr. BROWN. Yes, that is correct.
Senator WILLIAMS. Are there any further comments from members

of the Commission?

STATEMENT OF VICENTE T. XIMENES, COMMISSIONER, EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

. Mr. XIMENES. There have been a number of statements made in re-
gard to the time that it will take in order to process some of these com-
plaints. I agree with what Mr. Alexander has just stated here, that it
does not have to take a year and a half to process a case in view of the
fact that Commissioners can begin hearings just as soon as the first
case is processed.

Secondly, the matter of time to those individuals who have waited
100 years to come to this point, I believe, is important to inject into
the record. We have worked at this for 100 years and if we have to
wait a year and 3 months to get the proper machinery for proc-
essing these cases, I am willing to wait rather than act on expediency,
in which case, as the Chairman stated, the likelihood is that we are not
apt to ever get cease-and-desist powers.
Second, I want to state that I came before the committee to present

what I thought was the best solution, the best overall solution to the
employment discrimination that exists in this Nation. It is what I
believe to be the correct approach. I think we ought to present to you
the best approach available, the most comprehensive approach avail-
able, and then if political considerations have to go into this pot, then
OK. That is up to you, the Senators, the Congress to decide just how
it is that you are going to allocate priorities and allocate political
considerations.
But when a Commissioner comes before you on job employment, I

believe it is our duty to tell you what it takes in this country to elimi-
nate job discrimination. I would do so if I came before you to tell you
how to build a dam. I don't think I would come to tell you to build half
a dam. I would come to tell you how to build a total approach to the
problem of discrimination.

Finally, I want to tell you I have before me the most recent publica-
tion of the Civil Rights Commisgion. The title of it is "For All the
People, by All the People, a Report on Equal Opportunity in State and
Local Government Employment."
Two of their recommendations are that we include State and local

government in the Equal Employment Opportunity Act.
The other one is that we have cease-and-desist powers. This was just

published, Mr. Chairman. It comes from the Civil Rights Commission.
I believe that indicates my feelings on the subject. I repeat, I believe

S. 2453 is the best approach possible in order to solve the equal employ-
ment problems of all of the minorities—blacks, Mexicans, Puerto
Ricans and all of the other people who feel they need the assistance to
be given to them.
I am more interested in the 94 percent that will not get to the cease-

and-desist stage rather than the few good cases which the lawyers will
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finally pick out of a pile of cases that will be presented to us.
Senator WILLIAMS. Thank you very much.
At this point may I ask you, Mr. Chairman, whether you can supply

us with the number of cases that presently are in the investigation
stage, at the reasonable cause and determination stage and at the con-
ciliation stage and the average length of time a case now takes at each
of these stages? Could that be done?
Mr. BROWN. Yes, sir we will supply that for the record.
(The information subsequently supplied follows:)

EEOC CASELOAD AND BACKLOG

A random sample of cases indicates that the average case completes the investi-
gation process 182 days after filing of the charge. 201 more days elapse before a
decision is rendered, and if reasonable cause is found, the conciliation process
requires an average additional 211 or 187 clays, depending on whether the Com-
mission's efforts are respectively successful or unsuccessful.
Thus the total elapsed time for a case in which reasonable cause has been found

•and conciliation has been successful averages 20 months. Currently the Commis-
sion has a backlog of approximately 2700 respondent investigations, with an addi-
tional 4000 respondent cases awaiting decision. The figures below show the four
year history of the Commission's workload. The first seven months of the current
calendar year indicate that the rate of incoming respondent charges will increase
by approximately 48% during the twelve month period.

CASELOAD STATISTICS: FISCAL YEARS 1966-69

1966 1967 1968 1969 Total

New incoming charges 8,854 9,688 10,095 11,720 40,357
New charges recommended 3,773 5,084 6,056 9, 152 28, 065
Respondent investigations:

On hand, beginning year 561 1,476 1,675  
Received during year 1,207 2, 875 3,709 5,874 13, 665
Completed during year 642 1,740 3,510 4,993 10, 885
On hand, end year 561 1,476 1,675 2,556  

'Respondent conciliations:
On hand, beginning year 141 311 535  
Received during year 214 339 864 916 2,333
Completed during year 68 174 640 774 1,656

Successful 45 66 253 319 683
Partially successful 7 22 53 57 139
Unsuccessful 16 86 334 398 834

On hand, end year 141 311 535 677  

Mr. BROWN. It seems to me the argument about cease and desist is a
proper argument. What is the most effective way of ridding ourselves
of the blight of discrimination in employment should be in question.
Most of the State agencies, a lot of which are present here today would
indicate they have cease-and-desist powers.
Our experience has been, and certainly the experience of this coun-

try has been, that with all of the cease-and-desist powers they have had,
it still became necessary in 1964 for the Federal Government and this
Congress to pass legislation which wattld give to us the right to investi-
gate and conciliate discrimination.

Second, I might also point out to the chairman that some of the
largest number of cases coming into the Commission have come from
those various States that have cease-and-desist legislation.
I might just point out to you the number of cases coming from Cali-

fornia which has a very strong cease-and-desist law. Last year we had
785 such cases from California filed with this Commission.
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In New York we had 493. In Pennsylvania, my own State, we had
536. All of these States have cease-and-desist legislation.
In Missouri, we had 119. It is interesting to note that from Missis-

sippi, a State which does not even have an FEPC, we only had 23
complaints.
Mr. ALEXANDER. A black man in Mississippi very often does not

complain. There are a lot more than 100-some-odd blacks being dis-
criminated against in employment in Mississippi.
In California a lot of complaints come to us as sex discrimination

complaints which are not covered by the cease and desist. When it is
a sex case that is not covered by the law, it comes to EEOC, and it is
possible to take gross figures and determine whether or not in fact
cease and desist is working on a local level.
I think what is most germane, what Senator Eagleton pointed out

yesterday afternoon, and if I can repeat those dates, three random dis-
crimination eases he picked, starting June 1967, February of 1967,
February of 1966 are still before the courts today.
They are still before the courts today.
Now, when Chairman Brown talks about a case getting started, that

is what he means. It is getting started; it is filed in a Federal court..
As any lawyer knows, you have to negotiate a long time before that.
As any lawyer knows in most cases you attempt to settle. As any lawyer
knows, negotiation takes a long, long time.
As any lawyer knows, once it is, in fact, filed, it takes forever some-

times in a Federal court to get a conclusion for one individual case.
In the meantime, the thousands of individuals who have complained

and showed some faith in the Federal Government come to the Equal
Employment Opportunity Commission in our 13 regional offices or in
Washington, say, they have been discriminated against. Those cases
which are not arduously processed through the Federal courts are not
held. Their cases do not get handled by our Commission.
We have had in our law up to this time section 707, which gives the

Justice Department a right to file pattern or practice cases. That means
any individual case today could be filed. Pattern or practice—not pat-
tern and practice.
What are the memorable eases in the last 3 or 4 years that anyone

in this room can remember that have been filed successfully by the De-
partment of Justice that are going to help all of these other people who
are complaining to us at the rate of 12,000 a year? The point is those
court cases do not have general applicability. They set wonderful prec-
edents for us lawyers to argue inpther cases.

Cease-and-desist authority gives every individual complainant who
feels he or she has been discriminated against a fair shake under a sys-
tem of law we claim we believe in.
What we should be talking about today is not whether cease and

desist or whether a court action should take place, but how can we
strengthen the laws we have before us right now. What is weak about
this cease-and-desist law?
I think there may be many things weak about it. Yrr, ybe there should

be some monetary provisions thrown in for employers who discrimi-
nate. Perhaps a cease-and-desist order should be issued by the Commis-
sion and overturned by the court. Those are the kinds of things we
should be talking to you about.
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You are elected by the people to determine what can and cannot be
done. We have to tell you of the grievances of the people and then you
determine what you can get through your brethren here.
But to me anybody who is discriminated against and has money

taken out of his or her pocket is the same thing as someone going up
to them on the street and stealing their wallet from their pocket. When
you take money from an individual because you pay him less or you
don't hire him or you don't promote him, then you are doing exactly
the same thing and we are treating it as if it is a different kind of law-
ful violation.
We are trying to think of fancy little ways to prolong the process

rather than getting down to the hard issue of how can we solve this
problem now? How can we tell labor unions and corporations that
discriminate that they are in a lot of trouble, they are violating the
law?
If this is the law as pronounced in 1964 and by 38 States, then why

in the world are we having so much trouble with it? I submit to you it
is not because of court cases. They have had them galore and the Jus-
tice Department can bring them today.
The point is corporations and unions understand full well today

that nothing is going to happen to them at the end of the process.
They will take the chance of the one in a hundred or one in a thousand.
I think we have to set up when a case gets started, every individual
is going to get some kind of help from this society and some kind of
help from the Federal Commission in this field.
Senator WILLIAMS. Is there anything further?
Thank you very much.
Mr. Richard G. Kleindienst, Deputy Attorney General, will be our

next witness.
Mr. Kleindienst, we welcome you before the committee.

STATEMENT OF RICHARD G. KLEINDIENST, DEPUTY ATTORNEY
GENERAL, DEPARTMENT OF JUSTICE; ACCOMPANIED BY JERRIS
LEONARD, ASSISTANT ATTORNEY GENERAL, CIVIL RIGHTS
DIVISION; JOHN W. DEAN III, ASSOCIATE DEPUTY ATTORNEY
GENERAL FOR LEGISLATION; AND DAVID ROSE, DIRECTOR, OF-
FICE OF COORDINATION AND FEDERAL PROGRAMS, CIVIL
RIGHTS DIVISION

Mr. KLEINDIENST. I have with me Mr. Jerris Leonard, who is the
Assistant Attorney General for the Civil Rights Division of the
Justice Department; Mr. David L. Rose, who is the Director of Office
of Coordination and Federal Programs of the Civil Rights Division
of the Justice Department; and Mr. John Dean, who is the Associate
Deputy Attorney General.
Senator WILLIAMS. We will be pleased to have your statement.
Mr. KLEINDIENST. Mr. Chairman, this subcommittee is considering

legislation to further promote the equal employment opportunities
of American workers. I appreciate this opportunity to present the
views of the Department of Justice on this important matter and to
comment on the proposals pending before you.
At the outset I would like to associate the Department of Justice
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with the written statements presented to the subcommitee by the Secre-
tary of Labor, the Chairman of the Equal Employment Opportunity
Commission and the Chairman of the Civil Service Commission.
The positions they have stated with regard to S. 2453, the programs

they have discussed with regard to implementation of Executive orders
designed to eliminate job discrimination and the support they have
given to enactment of S. 2806 (the administration's proposal intro-
duced by Senator Prouty) are similarly endorsed and supported by
the Department of Justice.
I would like to focus my testimony on the need for legislation and

the position of the Department as to the most appropriate legislation.

NEED FOR LEGISLATION

The 1961 Report on Employment of the Commission on Civil
Rights states well the meaning, problems and impact of job dis-
crimination. I quote from that report:

Denial of employment because of the color of a person's skin, his faith, or his
ancestry is a wrong of manifold dimensions. On the personal plane, it is an
affront to human dignity. On the legal plane, in many cases, it is a violation of
the Constitution, of legislation, or of national policy. On the economic and
social plane, discrimination may result in a waste of human resources and an
unnecessary burden to the community.

It is the resolve of this administration to help remedy this wrong:
by pursuing a program to increase the effectiveness of a national ef-
fort to guarantee all Americans equal employment opportunity.
Today that guarantee does not exist. The investigations of the De-

partment of Justice, in all parts of the country, disclose significant in-
stances of employment discrimination, most often because of race and
national origin. Employment discrimination is one of the major factors
in the unemployment and underemployment existing among some
minority groups.
While Congress has declared such practices to be unlawful, the

agency assigned the primary responsibility for enforcing that law—
the Equal Employment Opportunity Commission—has virtually no
enforcement authority. EEOC is responsible for investigating charges
of discrimination and determining if there is a reasonable cause to
believe that a charge is true. If it finds reasonable cause, it attempts
to settle the case by means of voluntary conciliation.
When the conciliation fails, however, the Commission has no au-

thority to resolve the problem, but can only release the private party
so that he can bring a private suit, or refer the matter to the Attorney
General for a "pattern or practice" suit. However, most of the persons
who believe they are victims of discrimination have neither the re-
sources nor the knowledge with which to mount such a lawsuit. More-
over, the allocated resources of the Civil Rights Division preclude
"pattern or practice" employment discrimination lawsuits on a volume
basis.
The result is widespread lack of compliance with the requirements of

the law. In fiscal year 1968, approximately 15,000 charges of discrimi-
nation were received by EEOC. During that year, however, EEOC
effected only 513 partially or wholly successful conciliations 731
"probable cause" charges were closed because conciliation was unsuc-
cessful. An additional 1,262 charges are pending conciliation.

r-
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During the same year, the Attorney General brought 22 lawsuits, six
of which were on referral from EEOC. Similarly, the number of
private lawsuits filed was relatively small (probably less than 100)
in proportion to the number of charges.
Even more significant is the fact that in the 4 years in which title

VII of the Civil Rights Act of 1964 has been in force, we are aware
of only four cases in which a private party has won a contested
lawsuit charging racial discrimination under title VII, without the
Federal Government intervening as a party; and in three of those
four, the Government had filed an amicus brief.
S. 2806—The Appropriate Legislation:
The evidence clearly indicates that if EEOC is to be an effective

body in eliminating employment discrimination, it must have the
powers necessary to bring the recalcitrant into compliance with the law.
Without such authority, conciliation and voluntary compliance will
never be a truly effective means of settling disputes and resolving
differences.
Some who have studied this problem over the years have concluded—

as does S. 2453—that EEOC should be given authority to hold admin-
istrative 'hearings on the merits of a charge and, upon a finding of an
unlawful employment practice, be empowered to issue a cease-and-
desist order drawn to remedy the situation. After the issuance of the
order, EEOC could then petition the court of appeals to obtain en-
forcement. In short, they recommend an NLRB-type authority or some
variation thereof.
The administration has rejected this approach, however, in favor of

the approach embodied in S. 2806, which we believe to be a more
effective one that can be immediately implemented by EEOC.
S. 2806, which was prepared by Chairman Brown of the EEOC and

the Commission staff, and introduced by Senators Prouty, Scott, Grif-
fin, Bellmon, and Schweiker on August 8, 1969, on behalf of the ad-
ministration, would grant to EEOC the authority to bring a civil
action against any respondent it has found reasonable cause to believe%
is engaging in an unlawful employment practice and from whom it
has not been able to dbtain voluntary compliance.

Private persons would retain the right to initiate a lawsuit if EEOC
failed to institute a civil action within 6 months of the filing of a
charge. This bill would give EEOC the right to conduct its lower court
litigation, but would direct the Attorney General to conduct all
appellate litigation in the courts of appeals and in the Supreme Court.
It would leave the Attorney General's authority to commence pattern
or practice suits unimpaired.
In addition, S. 2806 would authorize EEOC to institute an immedi-

ate judicial action for temporary or preliminary relief pending final
disposition of a charge in those cases in which the 'Commission's in-
vestigation indicates that such prompt judicial action is necessary. In
such cases, the bill makes it the duty of the court to assign the case for
hearing at the earliest practicable date and to expedite the case. No
other substantial changes in existing laws are made by the bill.
The Department of Justice strongly supports and urges enactment of

this proposal for several reasons:
First, we believe that the appropriate forum to resolve civil rights

questions questions of employment discrimination as well as such
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matters as public accommodations, school desegregation, fair housing,
voting rights—is a court.

Civil rights issues frequently arouse strong emotion. U.S. district
court proceedings provide procedural safeguards to all concerned;
Federal judges are well known in their areas and enjoy great respect,
the forum is convenient for the litigants and impartial, the proceed-
ings are public, and the judge has power to fashion a complete remedy
and resolution of the problem.
Second, we believe that empowering EEOC to move into court will

greatly facilitate its ability to implement the law without the delay
that would accompany an entire restructuring of its operations if it
were to employ cease and desist machinery. EEOC is confronted with
a large backlog of cases. It would take several year—Chairman Brown
has estimated at least 2 years—before it could commence the adminis-
trative hearings contemplated in S. 2453.
We must not delay the efforts of the Federal Government to provide

equal employment opportunity when such delay is not necessary.
Third, in these circumstances we recognize that EEOC must have

authority to enter the lower courts with its own attorneys. I want to
be very candid with the subcommittee in telling you that the Depart-
ment initially rejected this concept, but we have been persuaded that
granting this authority to EEOC is necessary and will not detract
from the responsibilities of the Department of Justice to represent
the Government in litigation in this vital field.
There is already developing a substantial body of law under title

VII of the 1964 Civil Rights Act, much of which has resulted from the
investigations and litigation of the Department. The Department is
very concerned with the development of good law and we believe that
through coordinated efforts with EEOC at it seeks to enforce the
law in lower courts, and the fact that the Attorney General shall con-
tinue to represent the Government in all appellate litigation, we can
assure the Congress we shall maintain vital civil rights laws.
However, we must get these laws enforced and must move to bring

necessary and appropriate cases into the lower courts to obtain com-
pliance with the provisions of title VII.
Fourth, we believe that it is essential that the Attorney General

retain his authority to institute pattern or practice suits. This au-
thority would be removed under S. 2453, but retained under the
administration's proposal.
Section 707 of title VII authorizes the Attorney General to com-

mence a lawsuit whenever there is a pattern or practice of discrimi-
nation to the full enjoinment of rights created by title VII.
The Civil Rights Division began to devote its resources to employ-

ment problems in a significant way for the first time in the fall of
1967. Since then, we have filed approximately 46 law suits under
title VII.
The roster of defendants includes the Bethlehem Steel Co., Sinclair

Oil Co., Crown Zellerbach Paper Co., Cannon Mills, Roadway Express,
Chesapeake and Ohio Railway, the Ohio Bureau of Employment Serv-
ices, as well as the United Steelworkers, the United Papermaker and
Paperworkers, International Brotherhood of Electrical Workers, and
numerous other employers and unions. The roster of defendants indi-
cates the magnitude of the problems and the difficulty of the cases.
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Yet, in that short time we have been able to obtain decrees in 11 cases.
Our view is that these cases and settlements have affected more workers
:and afforded relief to more members of minority groups than all of
the private litigation under title VII put together. The addition of the
resources of EEOC will further strengthen this program.
Employment cases are difficult to prepare and prove and it would be

unwise, particularly at this point in the development of the law, to
deprive the equal employment opportunity program of the resources,

, experience and skill of the Civil Rights Division.
Section 707, which provides for the expedition of suit brought by the

Attorney General, has proved to be an important vehicle for the quick
resolution of major cases. Indeed, we are aware of only two court of

. appeals decisions after trial under title VII and both of those cases
were ones in which the Department of Justice represented the Gov-
ernment as a party.
If equal employment opportunity is to become a reality, we think it

vital that the Civil Rights Division continue to play an important role
in the employment field; and that the Attorney General's authority in
section 707 be retained.

Fifth, we do not believe that S. 2806 would flood the courts with
litigation. One cannot merely take all of the pending charges before
EEOC plus the charges that were not successfully conciliated and say
that these matters will go to court.
To the contrary, once a respondent knows that his failure to con-

ciliate may place him in court, it will result in a substantial reduction
of recalcitrant respondents. The addition of new enforcement powers
should reduce the likelihood of litigation in most cases. As a general
rule, people do not want to be taken to court when they can settle out
•of court.
One must also appreciate the nature of these cases. They take time to

investigate and prepare for court action. EEOC lawyers will have to
be selective for they will want to take representative cases to court as
a means of insuring widespread compliance.
While it is certain that there will be more title VII cases in court

initially, we do not believe that the, administration's proposal will
place any significant strain on the 93 Federal district courts. Once the
legal obligations become clear, conciliations arid settlements without
-trial will become more feasible:We are confident that the district courts
.can absorb these cases without stress or delay.

Mr. Chairman, that concludes my prepared statement and I would be
pleased to answer your questions at this time.
Senator WILLIAMS. Thank you, Mr. Kleindienst.
Mr. Klein.dienst, on your last point, point 5, does not the burden of

the argument there apply with about equal force to the EEOC au-
thority backed up?

Mr. KLEINDIENST. In my opinion, I do not think that would be
-true for a very simple reason. When you have an attorney for EEOC
who is prepared to file a complaint in district court, you are on the
verge of getting an immediate remedy by a Federal district judge who
has _a variety of remedial weapons in his kit. The respondent might
be faced with a temporary restraining order. He would be faced with
a, quick trial in which there could be a variety of remedies.
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On the other hand, if you are going to have a complaint filed before
the EEOC, based upon my many years of experience as an attorney
before the National Labor Relations Board, I think that an attorney
for a respondent corporation or labor union who was bent upon thwart-
ing the law could almost guarantee his client a minimum of 3 or 4
years before there was any effective order arising out of the case.
So, as a consequence, based on my experience as a practicing lawyer,.

I think that going before a Federal district judge who would be able
to give a remedy within weeks or perhaps a month would be a much
stronger inducement to settlement than under the administrative pro-
cedure route such as the National Labor Relations Board cease-and-
desist order type of procedure.
Senator WILLIAMS. You were not persuaded it is. The S. 2806 route

was one which you could all support; is that correct?
Mr. KLEINDIENST. Speaking for myself as part of the administration

and based upon my experience as a practicing lawyer for some 20 years
and to the extent that I was involved in the 'administration decision, we
had many reasons why we felt that the cease-and-desist authority was
not going to effectuate the principles of this law immediately as we
felt that they should be. It was not until our extended discussions and
conversations with Mr. Brown that we became persuaded that he had
an alternative that not only brought a quick, speedy remedy but would
also guarantee the kind of due process that I think this area of the
law should have.
Our only argument with him really was whether the Department of

Justice was willing to give to EEOC the right to go into Federal
court as an agency and to start litigation without the approval of the
Justice Department. I think this would be one of the few instances
whereby the Department of Justice has deviated from that general
policy.
So, to sum up, the position of the administration would be that

Senate bill 2453 in our opinion was not a good approach to the prob-
lem and that the alternative that was suggested by Mr. Brown, with
the provision that EEOC could engage in litigation, really gave, in
this very vital area, for the first time hope for effective, quick, speedy
relief.
Senator WILLIAMS. The Department has been working under title

VII with the District court enforcement procedure, is that right, that
is the present law?
Mr. KLEINDIENST. The present law gives the Department of Justice

the right to go into court with prattice and pattern suits.
Senator WILLIAMS. This is a District court procedure?
Mr. KLEINDIENST. Yes, sir.
Senator WILLIAMS. This is a District court procedure and the EEOC

could be the moving party?
Mr. KLEINDIENST. On behalf of the individual party and that is

where the real problem lies in terms of doing something quickly and
speedily.
Senator WILLIAMS. Just how quickly and easily can speedy relief

be obtained in the District court? Can you supply for our delibera-
tions here your experience under title VII in the District courts since
the Department has had this authority which has been since 1964
is that right?
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Mr. KLEINDIENST. Yes,. sir.
Senator WILLIAMS. Gve us the number of cases and give us the

individual case-by-case record of the route to conclusion, whatever it
was. I gather this will not be an undue burden because there have not
been a great number of cases, have there?
(The information subsequently supplied by Mr. Kleindienst

follows:)
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Mr. KLEINDIENST. Could I make a prefatory remark?
Senator WILLIAMS. I don't expect an answer now.
Mr. KLEINDIENST. We have that information and we can supply it

to the subcommittee but I would like this record to show that there
is a decided difference in the complexity and time involved in a prac-
tice and pattern suit on the one hand and the probable time in a Fed-
eral district court, with respect to a complaint filed by an EEOC
lawyer on behalf of an individual who was discriminated against in
one particular case before any one of some 400 Federal district judges.
The time period, I think, probably would be one-tenth that of a

practice and pattern suit and probably one-hundredth of the time that
you would need finally to enforce the cease and desist order for an indi-
vidual under the old administrative procedures setup.
Senator WILLIAMS. That is a conclusion but it will help us if we

know what your experience has been in practice and pattern cases.
There are more things I would like to discuss: We are expecting a vote
any minute and I certainly want to give the other Senators an oppor-
tunity to ask questions.

Senator BELLMON. Mr. Kleindienst, you stated in your statement
that it was your intention to strengthen the enforcement powers of the
EEOC. I understand there have been some statements made that
Senate bill 2806 of which I am a coauthor represents a retreat by the
administration. Has it been your intention to retreat on this matter?
Mr. KLEINDIENST. On the contrary, Senator, I think S. 2806 is one

of the great, true strides forward in this area and I would like to give
you the reasons why I think that would be true.
Part of my reason stems from my own practice primarily before

the National Labor Relations Board for some 15 years.
If I could impose upon the time of the committee for a moment,

I would like to describe for you what you can expect in terms of
enforcement if you had cease-and-desist authority in the EEOC and
then I would like to contrast that to a complaint filed before a District
.court.
To begin with, if a charge is filed before the Commission or Board,

it would have to be investigated. Investigations in these cases could
last 2 or 3 months. After the investigation is completed, then a com-
plaint would be filed. Once the complaint is filed, if we had any kind
of process, the respondent corporation or labor union would be given
a reasonable period of time in which to file a written answer before the
Commission.

It is my experience that attorneys for labor unions as well as corpo-
rations quite often ask you for an extension of time in which to file an
answer in order to investigate the charge, so you would have 30 to 60
clays in filing the answer.
The next thing that would happen would be setting the matter for

trial. You have a trial examiner. They are burdened with cases and
you have to get a place and date that can meet with the normal prob-
lems of the attorney for EEOC, the attorney for the respondent and
the trial examiner.

It has been my experience that these trial dates were changed and
delayed from time to time. In any event, you should be able to get a
trial within 6 months and that was the usual time. With the backlog
of cases here, I would say it could be postponed up to a year.
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You then have your trial. After the trial is over, both parties areinvited to file a brief. The Government files a brief and the respondentfiles a brief. Another delay occurs.
Then the examiner writes up his findings of fact, conclusions of law,and recommended order. Those are given to the parties and sent to theCommission.
Then the parties are entitled to file objections to the recommendedorder of the Trial Examiner and to make oral argument or to prepareand submit briefs to the Board or the Commission itself, with respectto the findings.
On a rough average, you have already consumed about 18 months.The Commission then, let's say, finds for the aggrieved employee. Atthat point, all it has is authority to issue a cease-and-desist order that

has absolutely no teeth in it whatsoever. It is not until the Commissionor the National Labor Relations Board files a petition with a court of
appeals in the respective jurisdiction asking that court to issue an orderenforcing the Board's order that any respondent in any such proceed-
ing has an obligation under the law to do anything.
As a rough rule of thumb, any private attorney for business or laborcould almost assume his client that there would be a minimum of 3

years and perhaps 4 years before he ever had to take an affirmative
action under such a law.

Contrasted to your Federal district court, the most delay I think
that you could anticipate in a case of this kind with the priorities pre-
scribed by this law would be 9 months to a year. Senator, the most
'important thing to keep in mind is the fact that at the conclusion of
the court hearing, you would have an order of a Federal district judge
and to persons in business and labor unions there is a significance at-
tached to an order of a Federal district judge, as any lawyer will tell
you.
So, at the end of the process, you would have something that could

be effectuated in a very short, quick period of time as contrasted to the
administrative delay of the cease and desist route. That is why we
urge this.
Senator WILLIAMS. We will have to suspend for a few minutes while

we answer a roll call.
(A brief recess was taken.)
Senator WILLIAMS. It does not take very long to say "no".
Mr. KLEINDIENST. I answered the first part of a three-part ques-

tion whether this is a retreat and similar to a retreat in other areas
dealing with civil rights such as school desegregation suits and school
guidelines.
With respect to those two areas, I wonder if the Senator would per-

mit Mr. Leonard, Assistant Attorney General for the Civil Rights
Division, to comment.
Senator BELLMON. Yes surely.
Mr. LEONARD. All I can do, Senator, is point to the record from

January 20 when this administration came into office to the end of
fiscal year, the Civil Rights Division filed approximately 54 lawsuits
in all of the various areas. This is more than half of the number that
were filed in the entire 1968 fiscal year.
Since July 1, we filed 13 lawsuits, seven of them in education.

alone. We filed more public accommodations suits, housing discrimina-
34-897-70---9
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tion suits and criminal conspiracy suits during that period of time
than were filed for a comparable period in 1968.
I think the statewide desegregation suit against one of the South-

ern States is one of the most significant civil rights suits ever brought.
It involves more than 100 school districts in that particular State.
I think that our position on voting rights specifically has been to try

to impress both the Senate and the House that voting discrimination
is not limited to those States which were covered by the 1965 act but
there is at least enough evidence to justify a temporary suspension
nationwide of the use of literacy tests.

Considering the activity of both the Department of Health, Edu-
cation, and Welfare and the Justice Department in school desegre-
gation, I think it is grossly unfair to say that we are backsliding. I
think what we are trying to do is find a remedy that is going to get
results. Of course, as the Senator well knows, in government some-
times you have to do some experimenting in order to determine what
the best way is to get results.
So, in a general way, that would be my response to those who claim

that we are in any way taking the pressure off the area of civil rights
enforcement generally for schools, employment, whatever it might be.
Senator BELLMON. Mr. Chairman, I have one other line of question-

ing I would like to pursue for just a moment.
Mr. Kleindienst, you said you practiced before the NLRB and it

took 3 or 4 years to bring a case to trial.
Mr. KLEINDIENST. Not to trial but to get an enforcing order from

the Board.
Senator BELLMON. How long, from your knowledge, do you think

it would take to get an EEOC case settled in district court?
Mr. KLEINDIENST. In my opinion, it should take no longer than 1

year to get an effective enforceable order from a Federal district court
and that would be at the outside. If our proposed legislation is passed
by the House as it was passed by the Senate and we can add another 59
district judges, we will come up with about 470 district judges through-
out the United States and excluding one or two judicial districts
where they have real problems, I would say you ought to be able to
obtain an enforceable order within 6 to 9 months.
Senator BELLMON. Does this allow for the preliminary stages for

investigations and for appeal?
Mr. KLEINDIENST. It would not include the time for the investiga-

tion if you assume that the EEOC would have completed the investi-
gation prior to its filing of the complaint. It would also not include
the time for appeal, since the court order is effective immediately un-
less the statute says otherwise, or unless the Federal district judge
grants a stay on the enforcement of his order after he has ruled, or
unless you can get the court of appeals to stay the order of the district
judge, which they very rarely do, once that is ruled upon it is effective
as of that moment.
If the order is that the person be given the job, if the person is not

given the job, even pending an appeal, the respondent is in contempt
of court. I can assure you that is one thing that you and rshould not
relish being in contempt of, an order of a Federal judge. A cease-and-
desist administrative order has no teeth or force and effect until a court
of appeals of the U.S. courts enforces it, and that can take 2 or 3
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years, but an order of a Federal district judge is enforceable at the
moment it is entered by the judge.
Senator BELLMON. It is your position starting at a given point in a

given controversy, it would take three to four times longer under the
cease-and-desist route than under S. 2806?
Mr. KLEINDIENST. That is correct, based upon my experience as a

lawyer.
Senator BELLMON. Miss Kuck testified that the opinions, the deci-

sions that come out of the Federal district courts were, in her judg-
ment, fair and equitable regardless of the part of the country from
which they came.
Do you feel the Federal district judges are competent and that their

decisions would be equitable in cases that the EEOC might bring
before them?
Mr. KLEINDIENST. With but rare, rare, rare personal exceptions.
Senator BELLMON. I want to ask you specifically if you know the

judges in Oklahoma.
Mr. KLEINDIENST. With but very, very few exceptions such as the

one with which you have been concerned for some time, Senator, the
Federal judiciary throughout the United States is of the highest pro-
ficiency. It sets a model for judicial 'process in the United States and in
the world because of the manner in which they are selected, because
of their tenure and because of the tradition of the Federal judiciary.
This rule applies in Florida, in Arizona, in Minnesota, in Mississippi,
in New York, and in other States.
Some of our far-reaching decisions dealing with the whole area of

civil rights have come from the Federal judiciary in the Southern
States and I have no doubt or question in my mind whatsoever as to
the fair and equitable, prompt, judicial processing of this law in our
Federal courts.
Senator BELLMON. How many exceptions are there like the one in

northern Oklahoma?
Mr. KLEINDIENST. To the extent in the context the Senator asks the

question, I cannot think of another one like it.
Senator BELLMON. The answer is then that that is the only one?
Mr. KLEINDIENST. To my knowledge.
Senator WILLIAMS. I have just one or two questions.
How many attorneys are assigned to employment discrimination

cases?
Mr. KLEINDIENST. I would have to defer to Mr. Leonard or Mr.

Rose on that?
Mr. LEONARD. We do not assign specific lawyers to these cases, but

27 percent of our manpower for this fiscal year on an overall basis is
budgeted and assigned to employment discrimination, more in employ-
ment than any other area.
Senator WILLIAMS. We are going to get from you the information

on the cases that have been filed, the dates they were filed and present
status?
Mr. KLEINDIENST. If it is available, I assure you, you will have it,

Senator.
Senator WILLIAMS. What is the average time from referral to you

from the EEOC of a case for enforcement through your procedures
through the courts?
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Mr. KLEINDTENST. The pattern and practice suits?
Senator WILLIAMS. Yes, sir.
Mr. KLEINDIENST. I would have to defer to Mr. Leonard.
Mr. LEONARD. I would not have the answer right here to that ques-

tion, and it would vary considerably. There are some referrals that
have been made to the Department that have not been acted upon
that have gone through some preliminary investigations and have in
effect been returned on the grounds that the investigation indicated
no pattern or practice or possibly for some other reasons.
I can tell you that the time between the filing of a complaint and

the trial is less than 1 year.
If I might, may I make two other points?
In one case, Crown-Zellerbach is one example, the Department was

able to obtain a temporary restraining order in 1 day. Many times the
order will depend on the kind of case and thus our decision to seek im-
mediate relief or to go to full trial on the merits depends upon the cir-
cumstances and the point of law or points of law that we are trying
to make.
I think the other thing with respect to your request for submission

is that if the Senator would not mind, we would like to also provide
you with a few examples of the manpower input that goes into a big
pattern and practice case. One referral that was made by the EEOC
in March of this year, in a rather substantial industry, we have had
lawyers and research assistants examining the records in that industry
practically full time from about April. I would say about 10 people
have been assigned to that case full time just in the investigation stage.
Senator WILLIAMS. Before it comes to you, the Commission has had

its procedures of investigation and conciliation and the other present
tools available to them; is that right? 

iMr. LEONARD. That s true; but in this particular instance the Com-
mission in its hearings developed innumerable witnesses who claimed
discriminatory practices against them but there is a substantial dif-
ference between individual claims and setting up a pattern and prac-
tice suit. It involves a tremendous amount of records work, employ-
ment records for over a period of years. It involves a lot of work with
witnesses and the taking of statements in order to back up what the
records tend to show.
So the EEOC function here is extremely important in the initial

development of pattern and practice cases—in other words, giving us
the information that this looks like a pattern and practice situation.
Frankly, that is invaluable to the Justice Department because of our
limited resources and the different nature of our resources.
Senator WILLIAMS. When it comes to you, the Commission's final

determination, I suppose is a vote of the Commission as to whether it
should be referred to the Department ; is that right?
Mr. LEONARD. Do you mean if the Commission takes a vote?
Senator WILLIAMS. Yes.
Mr. LEONARD. Senator, I don't think that is necessarily true.
Senator WILLIAMS. Does one commissioner have the authority to

send a case to the Department?
iMr. LEONARD. It s usually sent by the General Counsel, I presume,

after some Commission discussion. They obviously look for the pattern
and practice situations in order to refer them to Justice. On the other
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hand, we have received some referrals which have not been a lot more
than just statistics. They will find in a particular area that there is a
substantially small number of minority group people employed and
that might be referred to us on the basis of the numbers alone.

Senator WILLIAMS. You referred to the March case which is still in
suit. Is that the moving picture industry case that you were referring
to?
Mr. LEONARD. Yes, sir.
Senator WILLIAMS. Was that a numbers and percentages situation,.

or is it? You received it in March. It still has not been filed as a case
in court; is that correct?
Mr. LEONARD. That is correct, but that is not a statistics case. EEOC

held hearings on the industry generally and developed a lot of back-
ground information which has been very helpful to us but neverthe-
less it takes intensive investigation of the records in order to deter-
mine what the facts are and what remedies are to be requested. This
is an important decision that has to be made. It is not just the finding
of discrimination, but you must make the attempt to determine the
facts and the appropriate remedies. In that case, there is a great deal
of records investigation.
Senator WILLIAMS. I do not believe I have any further questions.
Mr. KLEINDIENST. Thank you, Senator, for your courtesy and for

your invitation to us to be here.
Senator WILLIAMS. Our next witness is Mr. Robert E. Hampton,

Chairman of the Civil Service Commission.
Mr. Hampton, we appreciate you being with us this morning.

STATEMENT OF ROBERT E. HAMPTON, CHAIRMAN, CIVIL SERV-
ICE COMMISSION; ACCOMPANIED BY JAMES FRAZIER, JR., SPE-
CIAL ASSISTANT TO THE CHAIRMAN; AND IRVING KATOR,
ASSISTANT TO THE EXECUTIVE DIRECTOR

Mr. HAMPTON. Mr. Chairman, I have with me today, Mr. James
Frazier, who is my special assistant for equal opportunity, and Mr.
Iry Kator, who is assistant to the executive director of the Civil Serv-
ice Commission, and they will assist me in any way they can.
I have a statement that I would like to read, Mr. Chairman.
Mr. Chairman and members of the subcommittee: I am pleased to

have the opportunity to appear before this committee to testify_ on
S. 2453, a bill "to further promote equal employment opportunities
for American workers."
I want to make clear at the outset that my testimony relates only

to section 717 (a)—(e) of the bill which would transfer responsibility
for equal opportunity in Federal Government employment from the
Civil Service Commission to the Equal Employment Opportunity
Commission.
The Commssion is strongly opposed to these provisions of the bill.

In my judgment, removing leadership responsibility for equal em-
ployment opportunity from the Civil Service Commission would
seriously weaken the equal employment opportunity effort in the
Federal Government, be a disservice to Federal employees and appli-
cants for employment, and be detrimental at this critical juncture to
the Government's effort to make equal opportunity a reality in every
aspect of Federal personnel operations.
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Some history of the equal employment opportunity program in the
Federal Government may be useful to members of this subcommittee
and help make clear why we believe these particular provisions of the
bill are undesirable.
The Civil Service Commission has had responsibility for leadership

of the equal employment opportunity program in Government since
September 1965. Immediately prior to that time, responsibility was
lodged in the President's Committee on Equal Opportunity, and be-
fore that with different organizations of Government, none of which
were in the mainstream of Government operations. Under Executive
Order 11246, responsibility for assuring equal employment opportu-
nity in the Federal Government was transferred to the Civil Service
Commission.
There were compelling reasons for this transfer. Even prior to the

transfer, we had been working very closely with the President's com-
mittee, helping it accomplish its purpose. In the latter stages of the
committee's existence, we were, in fact, providing staff assistance to
handle the discrimination complaints it was receiving and working
with Federal agencies in a number of different ways on behalf of the
committee.
'Without detracting in any way from the work of the committee be-

cause it was operating in a difficult and sensitive area, it was clear that
to be effective equal opportunity needed to be moved closer to internal
Government operations. It was evident that a program which was op-
erating outside the normal channel of decisionmaking could have only
a limited impact in assuring equal employment opportunity. This was
a motivating factor in moving the responsibility for guidance and
leadership to the Civil Service Commission.
To build on the progress that has been made, responsibility for

equal opportunity must remain, in our judgment, with the Civil Serv-
ice Commission. We believe that true equal opportunity can result only
from the closest integration of equal employment opportunity with the
personnel management function.
Equal opportunity must be involved in every aspect of personnel

management, including recruitment, placement, promotion, training
and all other actions taken by agencies which have an effect on their
employees.

Because the Commission as the Government's central personnel
agency has legal authority to prescribe employment practices, it is in
the best position to assure that there is in fact equal opportunity in all
employment processes and tbat an affirmative action program to assure
equal employment is carried out at all levels of government.
The authority we exercise over agencies' personnel practices, the di-

rections we issue to agencies on personnel operations, and our inspec-
tions of agency operations are some of the reasons why significant
progress in equal opportunity has been made since the Commission as-
sumed leadership responsibility in 1965.
That progress is demonstrable and is probably greater than in any

previous comparable period. At the end of 1967 (the latest date for
which figures are available) , almost one-fifth of total Federal employ-
ment was minority group. This was one-half million jobs filled by mi-
nority Americans. Also, the nonwhite proportion of the Federal work
force was approximately 16 percent compared with 10.8 percent of
nonwhites in the work force generally.
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While there are still heavy concentrations of minority employees
in the lower grade levels, during the period 1965-67 minority group
Federal employees were moving up in grade at a faster rate than the
overall increase in those levels.
For example, while total employment in grades GS-9 to 11 in-

creased 11.9 percent, Negro employment in those grades went up 38.4
percent. In grades GS-12 to 18, the overall increase was 19 percent; the
increase in Negro employment was 65.4 percent. I do not want to mis-
lead you, we are talking small total numbers but the trend is apparent.
We recognize full well that statistics can never tell the whole story

in this sensitive area but the ones I have cited are a demonstration of
progress. At the same time, we recognize that many challenges exist
which we must face in the years ahead to assure continuing progress.
We have broken the barriers which kept many minority people out

of Federal employment; now we need to move forward to new ground..
We need to develop upward mobility for lower grade employees, pro-
vide training opportunities so employees may advance to higher grade
levels, improve our recruitment effort so men and women of all ethnic
backgrounds may serve at professional levels and assume leadership
positions in the future, and assure a positive commitment to equal em-
ployment opportunity from every Federal manager up and down the
line.
To attain these ends, the President has issued a new Executive order

on. equal opportunity in Federal employment. For the first time in an
order on this subject, the specific responsibilities of agency heads for
affirmative action to assure equal employment opportunity are mapped
out. The order emphasizes the integral nature of equal employment
opportunity and personnel management in the employment, develop-
ment, advancement, and treatment of civilian employees of the Federal
Government.
In a letter to agency heads accompanying this order, the President

emphasizes that equal employment opportunity must faecome part of
the day-to-day management of Federal agencies. For this reason,
the President continued the assignment of leadership responsibility
in the Civil Service Commission.
Senator BELLMON. You have cited a letter and order.
Do you have those?
Mr. HAMPTON. I have a copy of them, the letter sent to the agency

and the order.
Senator BELLMON. May we have that in the record, Mr. Chairman.
Senator WILLIAMS. Yes.
Mr. HAMPTON. I would be delighted to place this material in the

record. I think it is must reading for anyone interested in this program.
(The information subsequently supplied follows.)

EXECUTIVE ORDER 11478—EQUAL EMPLOYMENT OPPORTUNITY IN THE FEDERAL
GOVERNMENT

It has long been the policy of the United States Government to provide equal
opportunity in Federal employment on the basis of merit and fitness and with-
out discrimination because of race, color, religion, sex, or national origin. All
recent Presidents have fully supported this policy, and have directed department
and agency heads to adopt measures to make it a reality.
As a result, much has been aocomplished through positive agency programs

to assure equality of opportunity. Additional steps, however, are called for in
order to strengthen and assure fully equal employment opportunity in the
Federal Government.



130

Now, therefore, under and by virtue of the authority vested in me as President
of the United States by the Constitution and statutes of the United States, it iS
ordered as follows:

Section 1. It is the policy of the Government of the United States to provide
equal opportunity in Federal employment for all persons, to prohibit discrimina-
tion in employment because of race, color, religion, sex, or national origin, and
to promote the full realization of equal employment opportunity through a con-
tinuing affirmative program in each executive department and agency. This
policy of equal opportunity applies to and must be an integral part of every
aspect of personnel policy and practice in the employment, development, ad-
vancement, and treatment of civilian employees of the Federal Government.

Section 2. The head of each executive department and agency shall establish
and maintain an affirmative program of equal employment opportunity for all
civilian employees and applicants for employment within his jurisdiction in ac-
cordance with the policy set forth in section 1. It is the responsibility of each
department and agency head, to the maximum extent possible, to provide suffi-
cient resources to administer such a program in a positive and effective manner;
assure that recruitment activities reach all sources of job candidates; utilize to
the fullest extent the present skills of each employee; provide the maximum
feasible opportunity to employees to enhance their skills so they may perform
at their highest potential and advance in accordance with their abilities; pro-
vide training and advice to managers and supervisors to assure their understand-
ing and implementation of the policy expressed in this order; assure participa-
tion at the local level with other employees, schools, and public or private groups
in cooperative efforts to improve community conditions which affect employ-
ability; and provide for a system within the department or agency for periodi-
cally evaluating the effectiveness with which the policy of this order is being
carried out.

Section 3. The Civil Service Commission shall provide leadership and guidance
to departments and agencies in the conduct of equal employment opportunity
programs for the civilian employees of and applicants for employment within the
executive departments and agencies in order to assure that personnel opera-
tions in Government departments and agencies carry out the objective of equal
opportunity for all persons. The Commission shall review and evaluate agency
program operations periodically, obtain such reports from departments and
agencies as it deems necessary, and report to the President as appropriate on
overall progress. The Commission will consult from time to time with such
individuals, groups, or organizations as may be of assistance in improving the
Federal program and realizing the objectives of this order.

Section 4. The Civil Service Commission shall provide for the prompt, fair,
and impartial consideration of all complaints of discrimination in Federal em-
ployment on the basis of race, color, religion, sex, or national origin. Agency sys-
tems shall provide access to counseling for employees who feel aggrieved and
shall encourage the resolution of employee problems on an informal basis. Pro-
cedures for the consideration of complaints shall include at least one impartial "
review within the executive department or agency and shall provide for appeal
to the Civil Service Commission.

Section 5. The Civil Service Commission shall issue such regulations, orders,
and instructions at it deems necessary and appropriate to carry out this order
and assure that the executive branch of the Government leads the way as an
equal opportunity employer, and 'the head of each executive department and
agency shall comply with the regulations, orders, and instructions issued by the
Commission under this order.

Section 6. This order (applies (a) to military departments as defined in
section 102 of title 5, United States Code, and executive agencies (other than the
General Accounting Office) as defined in section 105 of title 5, United States Code,
and to the employees thereof (including employees paid from nonappropriated
funds), and (b) to those portions of the legislative and judicial branches of the
Federal Government and of the Government of the District of Columbia having
positions in the competitive service and to the employees in those positions. This
order does not apply to aliens employed outside the limits of the United States.

Section 7. Part I of Executive Order No. 11246 of September 24, 1965, and those
parts of Executive Order No. 11375 of October 13, 1967, which apply to Federal
employment, are hereby superseded.

RICHARD NIXON,
President of the United states.

AUGUST 8, 1969.
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MEMORANDUM FOR HEADS OF DEPARTMENTS AND AGENCIES

Subject: Equal Employment Opportunity.
In my memorandum to you of March 28, 1969, I reaffirmed the Government's

policy of providing equality of opportunity for all citizens in Federal employment.
At the same time I directed the Chairman of the Civil Service Commission to
review present efforts in the Government to achieve equal employment oppor-
tunity and give me recommendations for desirable policy and program changes.
The Civil Service Commission has given me its report. Because I believe the

report and its recommendations are of vital importance to the Government, I am
attaching a copy for your personal review. I completely endorse the new program
directions which it outlines, and I look for positive results from these new efforts.
No more serious task challenges our Nation domestically than the achievement

of equality of opportunity for all our citizens in every aspect of their lives re-
gardless of their race, color, religion, national origin, or sex. This includes the
opportunity for all persons, with full recognition of their dignity as individuals,
to seek and to achieve their highest potential and productivity in employment
situations. Discrimination of any kind based on factors not relevant to job per-
formance must be eradicated completely from Federal employment. In addition,
we must, through positive action, make it possible for our citizens to compete on
a truly equal and fair basis for employment and to qualify for advancement
within the Federal service. We must search for new ways to provide the neces-
sary encouragement, assistance, and training opportunities, where appropriate,
so that all employees may utilize their capabilities to the fullest extent in meeting
the manpower needs of Federal agencies.
There are several points in 'Chairman Hampton's report which I want to

emphasize:
Assuring equal employment opportunity in a Federal department or agency

is the responsibility of the organization's head. It must have his continuing high
priority attention and that of all agency executives.
Equal employment opportunity must become an integral part of the day-to-

day management of Federal agencies and interwoven with every action which
has an effect on employees. This is the road to true equal employment opportunity.
While we must continue to search out qualified personnel from all segments

of our population, we must now assure the best possible utilization of the skills
and potential of the present work force. Employees should have the opportunity
to the fullest extent practicable to improve their skills so they may qualify for
advancement.
Those who have potential to serve at the supervisory level and above should

be identified and given the opportunity to develop to their fullest capability. Pro-
grams are underway and new efforts are being developed to achieve this end.

Special efforts must be made to assure that opportunities in the Federal Gov-
ernment at the professional levels are made known to men and women of all
races, religions, and ethnic backgrounds so that positions of leadership in the
future can be assumed by persons from all segments of our population.
Every possible step must be taken by agency heads to make sure that each

manager and supervisor in the Government understands and implements the
objective of equal employment opportunity for all Americans. Our supervisors'
performance must in every way support equality of opportunity for all employees.
In addition to assuring equal employment opportunity for all persons, the

Government, as a responsible employer, must do its part along with other em-
ployers to provide special employment and training programs to those who are
economically or educationally disadvantaged. We must hold out a helping hand
and imaginatively use the facilities of the Government to prepare such persons
for useful and productive employment.
I have asked the Civil Service Commission to work closely with agencies and

other interested organizations in the implementation of these program directions
and to keep me informed of progress. Interagency consultation and coordination
will hasten our progress and assure common understanding of our goals and
the Commission will have the direct support of my staff in this effort. I request
that you and your staffs cooperate fully in this urgent undertaking and move
forward energetically in the direction outlined in the Civil Service Commission's
report.
At the same time, I have issued a new Executive order on equal employment

opportunity in the Federal Government. This order clearly states the policy of
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this Administration in this critical area and demonstrates the continuing Fed-
eral commitment to equal employment opportunity.
I look forward to receiving the Commission's progress reports on a regular

basis. They will have my personal attention.
I suggest that every supervisor have an opportunity to see this memorandum.

RICHARD NIXON,
President of the United States.

THE WHITE HOUSE, WASHINGTON, D.C., August 8, 1969.

Mr. HAMPTON. Section 717 (a) and (b) of S. 2453 raise, in my judg-
ment, serious legal questions which involve the authority of the Civil
Service Commission under the Civil Service Act. The Civil Service
Commission has statutory responsibility in connection with the em-
ployment process in the Federal Government and this makes it im-
practical to place oversight responsibility for equal employment in
another agency.
But, aside from the legal questions, the transfer of responsibility

for equal employment t.o EEOC is bad in principle for the reasons I
have cited.
The EEOC is necessarily complaint oriented. The receipt and adjudi-

cation of complaints of discrimination is an important aspect of assur-
ing equal employment opportunity, but it is far from the total pro-
gram. Affirmative action—the moving out by agency heads and their
managers to take the steps necessary to make equal employment oppor-
tunity a reality in every aspect of personnel operations—is the road
to meaningful equal employment opportunity.
The Commission is well placed as the Government's central personnel

agency and as the President's agent for equal opportunity to assure
that affirmative action is carried out by Federal agencies.
At the same time, we give full attention to discrimination com-

plaints. As of July 1, we instituted a completely revised system for
handling discrimination complaints from Federal employees. The
new system puts heavy emphasis on informal resolution of complaints.
More than 5,000 counselors have been appointed in Federal agencies
throughout the world to consult with and help employees who believe
that they have been discriminated against. If informal resolution fails,
an investigation is made by personnel independent of the organiza-
tional unit in which the complaint arose and another attempt is made
at informal resolution after the investigation.
If settlement is still not reached, the complainant is informed that

he has a right to a hearing by a third party appeals examiner, one who
is not an employee of the aOncy in which the case arose. In most
cases, these appeals examiners will be Civil Service Commission em-
ployees who have been specially trained to handle these duties.
The appeals examiner will make a recommendation to the agency

head and if the agency head does not elect to follow this recommenda-
tion, he must indicate in writing his reasons and provide them to the
complainant along with the recommendations of the appeals examiner.
The complainant may then appeal to the Commission's Board of Ap-
peals and Review for a final administrative adjudication.
This is a new system. We are hopeful that informal resolution will

be possible in most cases. If it is not, there is the machinery for an
independent, judicious, and expeditious means of arriving at a decision
on individual cases and ordering corrective action.
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I believe that the transfer of the equal employment opportunity
function to the Equal Employment Opportunity Commission would
orient the program toward complaints and have the effect of ele-
vating all complaints to the Commission level and weaken efforts
at informal resolution.
While there is justification in providing for employees in the pri-

vate sector to appeal on discrimination grounds to a separate agency,
such as EEOC, that same arrangement already exists in the Federal
Government by the provision for employees to appeal decisions by
agencies on discrimination complaints to the Civil Service Commis-
sion. The Commission now hears adverse action cases and other cases
where employee rights are concerned and there is no reason why it
should not hear cases on discrimination complaints. By being the
action agency for equal employment, as well as the appellate body
to hear discrimination complaint cases, the Commission is in a posi-
tion to move into problem areas disclosed by complaint cases.
In addition, when a discrimination complaint is lodged, it is in

connection with other aspects of the work relationship, such as promo-
tion, work assignments or as a defense in an adverse action taken
by an agency against an employee.
To separate the handling of appeals on discrimination grounds

from appeals on these other grounds which are heard by the Civil
Service Commission would create diffusion rather than coherence
in the complaint process. An agency other than the Commission to
hear complaints, as is proposed in S. 2453, would be a backward
step. This arrangement would be moving back to the situation which
existed tinder the President's Committee on Equal Opportunity.
Mr. Chairman, nondiscrimination and assurance of equal employ-

ment are integral parts of the Federal personnel management system.
To give an agency other than the Civil Service Commission respon-
sibility for equal employment opportunity would splinter and diffuse
leadership and, in effect, place dual authority over a single subject
matter. This is a situation we think we should avoid.
The Commission recently completed a thorough study of the Fed-

eral Government's equal opportunity program. Based on this study
and the recommendations contained in it, the President issued a new
Executive order to which I referred and a memorandum to agency
heads directing action on all aspects of nondiscrimination and equal
employment opportunity. We have made progress in the Federal
Government but this is not to say more must not be done.
The way to attain our goal, however, is not through the provision

of S. 2453. We need a coherent, single line for equal employment
opportunity and personnel management. They are sides of the same
coin and must be directed by the same agency if progress is to be
continued and the rights of all Americans to fair and equal treat-
ment by their Government in all aspects of the employment relation-
ship are to be assured.
Mr. Chairman, thank you for your courtesy.
That concludes my statement.
We will be glad to answer any questions.
I would like to add one thing informally. We think we are the

most severe critics of our own actions, and if we felt that this program
would be improved by being transferred to the Equal Employment
Opportunity Commission, we would be the first ones to recommend it.
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:Senator BELLMON. The chairman was called to the phone.
Thank you very much.
First of all, does the Civil Service Commission record employees

according to their race?
Mr. HAMPTON. No; they are not recorded according to race.
Senator BELLMON. How do you know you have one-fifth minority

employed?
Mr. HAMPTON. We get reports based on visible identification. This

is a head count. Each department reports on that. While up to now
there has been a restraint on putting such information on automatic
data processing equipment and using it for program management
purposes, under the new order agencies will be allowed to maintain
data on minority employment gathered by the visible identification
method on ADP equipment. This data will not be a part of any
personnel file and every precaution will be taken to insure that there
are no invasions of privacy. This will give us up-to-date data.
The data we are talking about today was gathered in November of

1967, and it is almost 2 years old. It is very difficult to get a picture of
the trends. The data we are using is based upon a 2-year operation
under the Commission's jurisdiction.
Senator BELT,moN. You said you made a head count of employees.

Do you count the employees in each grade?
Mr. HAMPTON. The employees are counted by the individual super-

visors or whoever is designated to perform this. This is reported up
through the agencies all the way up, and this data is made available
to the Commission. .

Senator BELLMON. I want to ask you a question, and if you can
answer it, you will be the first person who can answer it.
What is an Indian?
Mr. HAMPTON. That is a broad, general question.
Senator BELLMON. When you ask somebody to go out and count the 

iIndians in your agencies, how can you tell if he s an Indian?
Mr. HAMPTON. We tried a self-identification census, and that did not

-work because people who were not Indians identified themselves as
Indians. There was a resistance to self-identification.
We realized that identification by a head-count method is not infalli-

ble, but I could not give you a definition of what is an Indian.
Senator BELLMON. What is a Chinaman? We talk about these things

as if we know exactly what we are referring to and yet you tell me you
do not record by race, that you ask people to make a head count and
you are saying you don't know if they should count one as a halfbreed,
so how do you know whether one is half Spanish or half Indian?
Mr. HAMPTON. I am sure this is known by the individual supervisor.

This data is not the most accurate. I could not tell what a person is by
looking at him. I can tell an oriental, but I do not have the definitions,
and I am sure the reason you have not gotten an answer is not too
many people know the answer.

Senator BELLMON. Has the Commission a set of definitions for
defining the different races?
Mr. HAMPTON. No.
Senator BELLMON. SO, then, we really do not know what we are

talking about.
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Mr. HAMPTON. I would not go so far as to say we do not know what
we are talking about in terms of statistics on a specific group.
Senator BELLMON. If you can't tell me what an Indian is, how can

you tell me how many you have working for you?
Mr. HAMPTON. In the obvious cases, they are identified and in some

areas they are not.
Senator BELLMON. Let me get to another question or two.
You have a further elaborate structure for settling differences that

come up in the Civil Service Commission, but I want to make a
comment.
As someone on the other side of this business, you are not settling

all of your cases because we get some of them here at the Senate. We
had a real shocker come up recently. I realize you are new to your job,
but I think you realize a careful look has to be taken at how this whole
business of employee complaints functions. I am talking not only about,
employment problems, but you have a lot of disgruntled people work-
ing in the Federal Government.
You refer to a study of the Federal Government's equal employment

program. You did not tell a great deal about the study. Can you
describe it briefly?
Mr. HAMPTON. This study was the study the Civil Service Commis-

sion made at the direction of President Nixon who, on March 28
affirmed the Government's policy on equal opportunity and at that
time he directed us to review this program. We made a very extensive
review. We studied the ways the program was organized in the past,
the way, it is organized at the present. We reviewed the organization
and the results of other patterns.
We conducted analyses of our efforts and what the results had been

under our stewardship for three and a half years. We consulted with
the agency heads. We requested each agency head and department head
to send us his recommendations which we felt would improve this
program. We dealt with Equal Opportunity representatives in the
agencies, we met with representatives of the Office of Federal Contract
Compliance, and the Department of Justice, and most people who have
an interest in the subject to get their views.
At the same time, we had our 10 regional directors in contact with

the various Federal business associations and Federal executive boards
in the fields to give us their input. Then once all of this data was
gathered, we sat down and analyzed it, looked at the problems and
complaints and on the basis of this we made our report to the President,
which is part of the package that we hope to put in the record.
It is a very comprehensive study. It is one of the best I have seen

on this subject. It has a certain amount of self-criticism and insight
and I think it puts in the right direction.
Senator BELLMON. Could you have a copy of that made a part of

the record?
Mr. HAMPTON. Yes, sir.
Senator WILLIAMS. There is another vote.
I did want to give you an opportunity, Mr. Hampton, in a sense

to reply to some of the statements that were made here yesterday.
You were not here but I am sure intelligence was furnished you
on observations that were made concerning the Civil Service Com-
mission and statements that the Commission, itself, has been remiss
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in bringing minority groups into its upper echelons and this was in-
dicating it was not the proper agency to be supervising an equal op-
portunity program for the entire Government.
Do you know this was discussed?
Mr. HAMPTON. No I did not hear about that, sir, but I would like

to respond.
In the first place2 we have a minority commissioner for the first

time in the 86-year history of this agency.
Secondly, I have an assistant for Equal Opportunity. He is sitting

here on my right.
We can provide you with the exact statistical breakdown in the

Commission for the record and I would like that opportunity.
But I think the charge is too general to warrant, the type of specific

answer that should be given. In other words, if it was more specific,
I could answer it more specifically, but I can say that we make every
effort to fill our jobs with the best professionals that we can find and
we have many, many minority group employees and many at the higher
levels and we can show you the progress and the trends.
I have a statistical breakdown on all of this and I would like to

submit it for the record.
Senator WILLIAMS. Do you propose you will do this?
Mr. HAMPTON. Yes I would like to submit this data.
Senator WILLIAMS. I have other questions and I believe for our pur-

poses they can be answered as well in writing as coming back here
after this vote.
Would you give us the answers to some procedural questions which

I would like to submit to you and your reply will be for our record.
Mr. HAMPTON. Yes;  Twill be happy to do that.
Senator WILLIAMS.I understand the Commission recently completed

a thorough study of the Federal Government's equal opportunity pro-
gram and questions were asked arising out of that.
Were you requested to supply that for the record?
Mr. HAMPTON. Yes, sir.
Senator WILLIAMS. We will include that in the record.
(The information subsequently furnished follows:)

A REPORT TO THE PRESIDENT FROM THE UNITED STATES CIVIL SERVICE
COMMISSION

Subject: Equal Employment Opportunity in the Federal Service
You asked that I review the Government's equal employment opportunity pro-

gram and report to you recommtndations for policy and program changes. This
is my report.
There is no program in the Civil Service Commission of greater importance

than the effort to achieve full equality of employment opportunity in the Federal
service. Assuring equal opportunity and eliminating any vestige of discrimina-
tion in employment practices is essential to the well-being of the Government and
crucial to the Nation. Race, color, religion, national origin, or sex must never
affect the opportunity of an American to work for and advance within the Fed-
eral service.

REVIEW

In making the review, we took the following actions:
Studied the ways in which the Federal Government had organized in the past

for equal employment opportunity and program effectiveness under each of these
organizational approaches.
Reviewed particularly the organization and results under the President's Com-

mittee on Equal Employment Opportunity, which exercised program leadership
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immediately prior to the Civil Service Commission's assumption of responsibility
in 1965.
Conducted a thorough analysis of efforts and results under Commission stew-

ardship during the past three and one-half years.
In reviewing program activities and progress since the Commission was as-

signed responsibility by Executive Order 11246, we did the following:
Requested and received recommendations from department and agency heads

on future program direction.
Met with agency equal employment opportunity officers and directors of per-

sonnel to discuss progress and problems and to receive program suggestions.
Met with representatives of the Office of Federal Contract Compliance, the

Department of Justice, the Equal Employment Opportunity Commission, and the
U.S. Commission on Civil Rights, to obtain input from these Federal agencies
having civil rights responsibilities.
Met with the Commission's ten regional directors to gain their insights and

program recommendations.
Consuled, through our regional directors, with Federal Executive Boards

and Associations to get program ideas from managers of Federal installations
across the Nation.

Consulted at the staff level with minority group organizations to assure con-
sideration of their points of view and suggestions.
Met with representatives of women's organizations and Federal agencies to

obtain recommendations relating to equal employment of women in the Federal
Government.
We thus compiled a comprehensive base for overall assessment of the Federal

equal employment opportunity program. We looked tat its beginnings; we evalu-
ated what has been done and what is underway; we attempted to assess our
overall progress. Finally, we defined the challenges which still must be met and
mapped out u proposed course of action.

PROGRESS

We can report that the Government has made significant progress in equal
employment opportunity. Much has been done to open the doors of opportunity to
many for whom they had been closed.

Since 1965, when the Civil Service Commission was given leadership responsi-
bility for the Government's equal opportunity program, significant gains have
been made in overall minority employment in the Federal service.

One-half million jobs, almost 20% of the Federal work force in the executive
branch, are held by minority group Americans.
The proportion of non-white persons employed in the Federal Government is

almost 50% higher than the percentage of non-whites in the overall work force
in the United States-16% as contrasted with 10.8%, based on most recent data
available. In addition, the Government employs over 70,000 Spanish surnamed
Americans.

Total employment figures, impressive as they are, cannot tell the whole story,
either of progress or of failures.
Federal departments and agencies have engaged in action programs in their

organizations and in their communities designed to improve equal employment
opportunity.
The climate in the Federal service for equal employment opportunity has im-

proved greatly over the past few years.
Equal opportunity is becoming recognized as an integral part of the responsi-

bilities of each manager and supervisor in the Federal service.
The employment system is continually being reviewed and modified by the Civil

Service Commission to assure that it is in fact open on an equal basis to all our
citizens and at the same time meets the needs of Federal agencies for qualified
manpower. The ultimate strength of the equal opportunity effort depends not so
much on systems, however, as it does on the extent to which it becomes an insep-
arable part of management so that the commitment to equal opportunity is fully
reflected in the day-to-day operations of the Government.

CHALLENGES

The road to equal opportunity is neither an easy one nor a short one. While
our destination is coming into sight, we have a great distance to go. For example:

Despite significant gains in overall employment of minority group persons
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in the Federal service, too many of our minority employees are concentrated
at the lower grade levels, victims of inadequate education and past dis-
crimination. Our women employees are also largely concentrated in the lower
grade levels.

Despite recruiting efforts, comparatively few minority persons are enter-
ing the Government at the middle level and in the professional occupations.
There are still many areas of the Nation where Federal employment of

minority persons does not adequately measure up to the potential represented
in the population generally.
Our system for gathering information on minority employment is not suffi-

ciently refined to pinpoint problem areas or to serve as a means for effective
program management.

There is still need for better understanding by employees and supervisors alike
of the objectives of the equal employment opportunity program. There are still
Federal agencies which have not moved ahead as aggressively as the times de-
mand in affirmatively seeking equal employment opportunity relating to both
minority employees and women.
These are the challenges and they dictate some forthright program changes.

UPWARD MOBILITY

First, we must exert every effort possible to encourage upward mobility of
Federal employees now at the lower grade levels so that they may work at their
fullest potential. This can be done by training offered by the Government to em-
ployees who want the opportunity to improve their skills and qualify themselves
for advancement. Therefore, we must:

Improve on-the-job training programs for employees;
Make greater and more imaginative use of the Government Employees'

Training Act for lower grade employees, including enrollment in non-Gov-
ernment training facilities;

Establish tuition-subsidy programs to encourage employees to qualify them-
selves for greater responsibilities;
Provide additional cooperative work-study programs to bring persons pre-

viously denied the advantages of specialized training into occupations in
which skilled manpower is needed;
Bring training opportunities within easy reach of Federal employees by

working with high schools and colleges to establish "off campus" facilities in
Federal buildings;
Work with schools and colleges to assure that courses of study adequately

prepare minority group Americans for occupations in the Federal Govern-
ment, particularly those in which there are manpower shortages ; and
Identify under-utilized employees, especially those at the lower levels, and

provide them with work opportunities commensurate with their abilities,
training, and education.

RECRUITING

Under the merit system of employment, we have made progress in recruiting
minority group Americans to the Federal work force. One-fifth of our employees
are minority.
Now we need to raise our sights. We cannot afford to let up in the effort to

open doors at all levels in the Federal service. We must be particularly concerned
with college recruitment to assure a fair opportunity to all persons for profes-
sional careers in the Government. In this way we will bring into Government
qualified young men and women of all races and ethnic backgrounds who can as-
sume positions of leadership and trust in the future. There are occupations and
levels of responsibility in the Government service in which minority Americans
and women are minimally represented. We must make these occupations and levels
known and assure that our recruiting is aimed at all sources to attract persons
into these fields. Also, we must continue our participation at the local level with
other employers, with schools, and with public and private groups on matters
affecting the employability of persons for the Federal service, including efforts
to assure adequate open housing near places of Government employment.

SUPERVISORY SUPPORT

The key to effective equal employment opportunity and to affirmative action to
achieve this goal is the individual supervisor. He must have understanding of
and sensitivity to the objective of the program and the needs and aspirations of
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individual employees. Training can be an effective tool in bringing this kind of
understanding to him.
To achieve this end, we plan to take the following steps:

Require each employee who becomes a supervisor in the Federal Gov-
ernment to participate in appropriate training courses to bring him under-
standing of and sensitivity to the goals of equal employment opportunity;

Call for performance evaluations of supervisors which reflect, where
appropriate, the effectiveness of their efforts to carry out their equal op-
portunity responsibility; and
Encourage recognition of employees, supervisors, or units demonstrating

superior accomplishment in equal opportunity under the Incentive Awards
Act.

As a correlative, the supervisor must recognize that corrective action will
follow quickly and surely when discriminatory practices are disclosed. The new
discrimination complaint procedure which the Commission has ordered effective
July 1, 1969, will help assure that instances of discrimination are disclosed so
that corrective action can be taken immediately.

PROGRAM MANAGEMENT

While the Commission has leadership responsibility for the Government-wide
equal employment opportunity program, each department and agency head is
individually responsible for the program in his organization. It is up to him to
do the job. He must assure that the will for equal employment opportunity
exists in his organization and must also see to it that adequate manpower and
sufficient funds are provided to carry out an effective and affirmative program.
Commission regulations require that by July 1, 1969, the agency head appoint
a Director of Equal Employment Opportunity. He should be a high level official
having the full confidence of the agency head and with sufficient authority to
assure action.
. Each agency has been required to prepare a plan of action to guide its equal
opportunity activities. We will ask each department and agency head to revise
his plan of action to accord with the emphasis reflected in this report. He will
be requested to, evaluate his progress in accordance with the revised plan of ac-
tion and based on guides supplied to him by the Commission. This will be part
of a Government-wide agency self-evaluation program which we will institute
and which will place responsibility for progress clearly on the agency head with
review in the Civil Service Commission. We will ask for periodic progress re-
puts from agency heads and I propose to report to you periodically on Govern-
ment-wide progress on equal opportunity.
At the same time, we will intensify our evaluations of agency equal employ-

ment opportunity efforts to provide meaningful assistance to agencies in meeting
program goals. We will point out deficiencies, where they exist, show the need
for action, and help assure progress in this critical area.
To provide a data base for evaluation purposes by agencies as well as by the

Civil Service Commission, we are authorizing the departments and agencies to
maintain certain minority employment data on automatic data processing equip-
ment, which under present restrictions they are unable to do. This approach will
contribute current and comprehensive statistical information to assist in pro-
gram management and will operate with proper safeguards to assure individual
privacy and the separation of minority employment data from all other person-
nel records.
Equal employment opportunity is and must remain a major responsibility of

each Civil Service Commission bureau and office. I am taking steps, however, to
strengthen the focus and coordination within the Commission of our leadership
responsibility for the Government-wide equal employment opportunity program.
We will thus be able to intensify our efforts to improve the program within each
agency of Government. At the same time we will step up consultation with minor-
ity organizations and Federal employee unions to assure their full participation
in the Government's efforts.
To assure common understanding of the objectives and directions of the equal

employment opportunity effort, I will convene as soon as practicable after July 1
a meeting of the Directors of Equal Employment Opportunity of all Federal
agencies. This will give us the opportunity to strengthen the determination of
those persons directly responsible for providing leadership to equal opportunity in
the Federal Government.

84-897-70-10
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THE DISADVANTAGED AND HARD-CORE UNEMPLOYED

The new thrust for equal opportunity that I have outlined in this memorandum
will apply to all Federal employees and applicants regardless of race, color, reli-
gion, national origin, or sex. At the same time, we must not forget our obligation
as the Nation's largest employer to do our share in meeting the problems of the
disadvantaged and the hard-core unemployed. Government agencies can hire and
train disadvantaged persons. A number of special programs in different agencies
are now underway to provide training and employment to youth and to the hard-
core unemployed.
This effort must be strengthened. We will seek to work cooperatively with

other departments of Government so that Federal agencies may participate with
other employers in the application of programs funded for the employment and
development of disadvantaged Americans. We must find ways to give incentive
to Federal agencies to develop imaginative programs so that the facilities of the
Government can be used even more extensively for training disadvantaged per-
sons for possible Federal employment. In addition, exempting from manpower
ceiling controls positions held by disadvantaged persons, at least during the
initial employment period when productivity is necessarily low, and offering
classroom training during work hours for up to 25% of a new employee's time,
are examples of possible approaches.

CONCLUSION

In summary, we have made progress in moving toward true equal employment
opportunity in the Federal Government. We have now reached a stage which
requires rededication and new directions to assure further achievement.
The program directions I have outlined in this memorandum point the way in

the vital areas of upward mobility of employees, recruiting, supervisory support,
and program management as well as new opportunities for the disadvantaged and
hard-core unemployed. We will ‘move forward and work closely with agencies to
develop the needed programs.
To demonstrate the commitment of your Administration to the objectives of

this important effort, I recommend a new Executive order be issued relating
solely to equal opportunity in Federal employment and incorporating the new
directions we believe are necessary to achieve this important national goal.

ROBERT E. HAMPTON,
Chairman, United States Civil Service Commission.

QUESTIONS SUBMITTED BY THE SUBCOMMITTEE AND ANSWERS SUPPLIED BY THE
CIVIL SERVICE COMMISSION

Question 1.—What has the Civil Service Commission been doing to identify
specific areas or specific agencies which do not appear to have been adequately
providing equal opportunity, and what has been done about such situations? Do
you plan any changes in these procedures?
Answer 1.—The Commission reviews agency effectiveness in providing equality

of employment opportunity as a normal part of its onsite inspections of agency
personnel management operations. In addition, the Commission carries out a
program of special inquiries whichh, include onsite review of agency equal employ-
ment opportunity effectiveness. In the past 3 years these onsite reviews have num-
bered over 500 per year at Federal agency installations (FY 1967-509; FY 1968-
549; FY 1969-503). Through these inspections, the Commission reviews manage-
ment results in analyzing the factors and problems that obstruct equality of oppor-
tunity and the extent to which action programs to achieve full employment op-
portunity have been planned and are being implemented.
When our reviews identify deficiencies which are in violation of the require-

ments of EEO statutes, Executive Orders, or regulations, we report to agency
management what is wrong, indicate the corrective action to be taken, and
follow up to insure that correction is made. In addition, even where we do not
find statutory, or regulatory deficiencies, our reports contain recommendations
to assist managers in improving the positive efforts that may already have been
taken to achieve equality of opportunity.
The Commission has used other means of measuring and motivating EEO

progress. For example, a program of Community EEO reviews was begun in
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1963 to look at the EEO picture on a Federal-communitywide basis at centers
of Federal employment. Under this program, a total of 87 communities were
surveyed, some for a number of times. The objective of these surveys was to
identify problems that extended throughout the Federal community and to
initiate remedial action by the CSC and the agencies involved.

Since the objective of our reviews is to direct attention to the most significant
and serious obstacles to full equality of opportunity, our review approach must
change as changes occur in progress and needs for equal opportunity. Conse-
quently, we plan a comprehensive study of our inspection methods in the light
of the increased emphasis on upward mobility called for in Executive Order
11478 and the President's memorandum of August 8, 1969.

Question 2.—Do you plan to reorganize the EEO structure in the Commission
to report directly to the Commissioners? How will you organize the program
internally for maximum effectiveness?
Answer 2.—We have consolidated our staff resources within the Commission

for administration of the strengthened Governmentwide equal employment op-
portunity program under the new directions of Executive Order 11478. The Com-
mission's Executive Director has been named as Coordinator of Federal Equal
Employment Opportunity. He reports directly to the Commissioners, and is also
the top career official in charge of all Commission personnel management pro-
grams. This melding of management responsibilities reflects the letter and the
spirit of Executive Order 11478, which directs that the policy of equal opportunity
66 
. • • must be an integral part of every aspect of personnel policy and practice

in the employment, development, advancement and treatment of civilian em-
ployees of the Federal Government." Equal employment encompasses all aspects
of the recruitment, hiring, training and promotion of women.
The Office of Coordinator of Federal Equal Employment Opportunity includes

two new high level staff positions, Director of Federal Equal Employment Op-
portunity (Communications) and Director of Federal Equal Employment Op-
portunity (Operations). The new office is being fully staffed to assure effective
leadership for the Government's equal employment opportunity program.
• The new office coordinates a wide variety of equal opportunity activities which
are inherent responsibilities of the various Commission bureaus and offices. It
is also the focal point for leadership, guidance, and assistance to agency Directors
of Equal Employment Opportunity, Directors of Personnel, and staff personnel;
and is the clearing house for two way communication of program policy and
goals between the Commission and all interetsed parties and organizations in
and out of Government so that the Government's equal opportunity program will
reflect consideration of all viewpoints.
Question 3.—It is our understanding that the Commission's chief EEO offi-

cial is now a GS-15. Are there any plans to give this official higher GS status and
organfi,zational status?
Answer 3.—The Commission's Executive Director, who has been designated as

Coordinator of Federal Equal Employment Opportunity, is in Level V of the
Executive Schedule, and reports directly to the Commissioners. The Director of
Federal Equal Employment Opportunity (Operations) and the Director of
Federal Equal Employment Opportunity (Communications) are at levels GS-16
and GS-15, respectively. In addition, most of the Commissison's top level staff
in headquarters and regional offices are heavily involved in, and devote a con-
siderable portion of their time to equal employment opportunity program activi-
ties. Equal employment opportunity, moreover, is a program of the highest
priority and interest insofar as the three Civil Service Commissioners are con-
cerned, and receives considerable personal attention from them.

Question 4.—The new Executive Order provides for the "prompt, fair and
impartial consideration of all complaints." We understand there is now almost
a two year lag between the time the individual files a compalint and the final
decision is made at the Commission's Board of Appeals and Review level. How
do you expect to speed up the process?
Answer 4.—Speeding up complaint processing is one of the objectives of the

new discrimination complaint procedures which went into effect on July 1, 1969.
Under the old procedures, sixty-four percent of all cases had been closed within
one year. Processing time within agencies had averaged six and one-half months
and, within the Commission's Board of Appeals and Review, two months.
The new procedures emphasize informal resolution of employee grievances

and this should eliminate much of the time consumed in formal complaint
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processing. Also, in the past, the unavailability of investigators and appeals ex-
aminers within agencies had delayed many cases.
Under the new procedures, trained investigators, and independent third-party

appeals examiners (in no way associated with the agency in which the com-
plaint arose) will be made immediately available to investigate and hear com-
plaints. This should reduce the time lag considerably and provide reports of
investigations and hearings which will expedite processing of those cases ap-
pealed to the Board of Appeals and Review.

Question 5.—When individual cases of discrimination are found by your
Board of Appeals and Review, are any financial remedies granted to the in-
dividual? (e.g. back pay for lost promotion) In what ways are the supervisors
involved in cases of discrimination disciplined?
Answer 5.—Such financial remedies as retroactive promotions or awarding

of back pay to complainants who are found to have been discriminated against
in promotion actions are prohibited by numerous decisions of the Comptroller
General. The most recent of these decisions is B-165571 of July 1, 1969. We are
considering the desirability of proposing legislation to provide such relief under
appropriate circumstances.

Supervisors who are found culpable in discriminatory actions can be and are
-appropriately disciplined as part of the corrective action taken by agencies. Our
regulations emphasize that an agency's campaign to eradicate prejudice and
discrimination includes taking disciplinary action against employees who en-
gage in discriminary practices, and require that the functions assigned to the
Director of Equal Employment Opportunity include recommending disciplinary
action when warranted. We have also instructed appeals examiners conducting
hearings in discrimination complaints to propose disciplinary action, to the
agency Director of Equal Employment Opportunity in appropriate cases.

Disciplinary action against supervisors has been recommended in a number of
complaint decisions made by agencies and by the Commission's Board of Appeals
and Review. These recommendations were carried out by the agencies con-
cerned. Actions taken have included demotion or reassignment, reprimand or
warning, removal from consideration for promotion, and withdrawal of super-
visory authority to make appointment or promotion selections. Some decisions
have required the supervisor to undergo special training in the equal opportunits-
aspects of his responsibilities.

Question 6.—What kind of sanctions has the Commission used when agencies
are found to discriminate in employment practices? What are the sanctions that
can be used under the new Executive Order? Can you withdraw appointing
authority? Under what criteria do you expect to employ such sanctions?
Answer 6.—Only the Congress may withdraw the appointing authority of the

head of an executive department or agency.
The Commission, however, is not without authority to restrain an appointing

authority which has been found to have engaged in discriminatory employment
practices with resepct to employment in the competitive service.
Pursuant to power granted to it by the President under section 01.2 ( e) of

Executive Order 9830, the Commission has delegated to departments and agencies
its authority to act in a variety of personnel matters. These delegations relate
to such matters as passing on the qualifications of applicants and employees, and
promoting and demoting employees. The Commission's powers in these areas
are derived from delegations by the President pursuant to the Civil Service Act
and other statutes. Whatever restrictions of the appointing power inhere in the
exercise of the Commission powers are the result of deliberate Congressional
action, hence consistent with Article II, Section 2, of the Constitution. The
Commission may suspend or revoke any delegation of these powers (section
01.2(f) of Executive Order 9830 and 5 CFR 230-202). Thus we could requirean agency to secure the Commission's prior approval of each appointment andpromotion it wanted to make. This action would serve as an effective restraintagainst any agency that might persist in discriminatory practices.
Our reviews of equal employment opportunity indicate, however, that theobstacles to equality of opportunity are not so much overt acts of discriminationwhich can be proved and thus which could be overcome by the imposition ofsanctions, but rather lack of affirmative action to achieve equality of opportun-ity. The, thrust of our regulations and guidelines is therefore premised on theconviction that equality of opportunity must be achieved through positive action,and that it does not occur simply with the removal of discrimination. Much moreis needed. The new Executive Order therefore does not take the form of a list
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of prohibited actions with prescribed sanctions; rather, it details the type of
positive action that managers and supervisors are expected to take in achieving
equality of opportunity.
To insure that supervisors do plan and carry out the type of activity described

in the Executive Order, the Commission is requiring that effectiveness in pro-
moting equal employment opportunity be considered as an element in the evalua-tion of supervisory performance, and that all employees who become supervisors •receive training in their equal employment opportunity responsibilities.
Question 7.—What percentage of complaints of discrimination in governmentemployment are upheld at the agency level; on appeal to the Commission?
Answer 7.—We believe that the complaint system should be supportive of posi-tive efforts to assure equality of opportunity and regard it in this light. Dis-crimination complaints are not adversary procedures in which a complainant'scharges must be "upheld" in order to secure appropriate corrective action. Re-gardless of whether or not discrimination is determined to have taken place,corrective action will be ordered where the facts after investigation indicate theneed. Under this approach, investigation of formal complaints of discriminationresulted in corrective action—ordered and taken by agency management—in42.3 percent of the complaints processed in agencies and reviewed by the Com-mission between April 1968 and March 1969, our most recent survey year. Find-ings of discrimination, which are very difficult to prove, and substantiate, weremade in 4.4 percent of these cases.
During the same period, the Commission's Board of Appeals and Review closed267 appeals of agency decisions in discrimination complaint cases. The Boardfound discrimination in one of these cases, and recommended corrective actionin six. Agencies had already taken corrective action in a number of the com-plaints submitted to the Board, so that the overall corrective action rate on ap-peals closed by the Board of Appeals and Review between April 1968 and March1969 was 27 percent.
Question 8.—What is your comment on the charge that permitting an agency to

conduct the investigation of discrimination within that agency is just as unsoundas permitting a private employer to conduct the investigation of such charges
against it?
Answer 8.—Permitting a Federal agency to conduct its own investigation of al-

leged discrimination is not, in our judgment, analogous in any way to a private
employer -investigating charges against itself. For one thing, Government man-
agers are committed under Presidential mandate and Executive Order to an all-
out effort to assure equality of opportunity. This is the climate in which they
operate. Therefore, when investigations are conducted, they reflect the Presiden-
tial policy of assuring equal employment opportunity. In some larger agencies
specially trained and independent investigative staffs, responsible only to top
management, handle discrimination cases to assure complete independence in the
investigative process. In all agencies, persons specially trained in equal oppor-
tunity are used to investigate discrimination complaints.
In addition, when an investigation is completed by an agency (and the investi-

gation must be conducted by staff of an organizational unit of the agency other
than the one in which the complaint arose), the complainant is provided a copy
of the entire investigative file. If he is not satisfied with the corrective action
offered by the agency, he has the right to a hearing by an independent and
trained third-party appeals examiner in no way connected with the agency in
which the case arose. For example, for a case arising in the Department of De-
fense, the hearing must be held by an appeals examiner from the Civil Service
Commission or from another agency. Again, the complainant is given a copy of
the hearing transcript and the appeals examiner's recommendations. The em-
ployee also has the right to appeal to the Commission's Board of Appeals and
Review if he is not satisfied with the decision in his case.
The total structure for handling discrimination complaints, therefore, bears

no resemblance to a private employer investigating itself. On the contrary, it
provides the basis for independent, expeditious, and fair handling of discrimina-
tion complaints and achieving corrective action where warranted.

Question 9.—Under the new complaint system, will the employees choose the
counselor, or is the counselor also appointed by management?
Answer 9.—The nature of the Equal Employment Opportunity Counselor's

function makes it essential that he be appointed by management. The jol? of the
Counselor is to make inquiry when an employee believes there has been discrimi-
nation, establish the facts, and seek informal resolution by dealings with various
levels of managers in the organization.
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We have set standards for Counselors to assure that they have the ability to
relate to and empathize with the needs and feelings of the employee and have
understanding in the area of civil rights. They are expertly trained to perform
their duties within a work environment with which they are familiar as agency
employees. However, if they are to be successful in their job and obtain resolu-
tions of employee grievances, they must have the strong support and backing of
management. For this reason, while the Commission determines the qualifica-
tions for the positions, the selections are made by agencies. We have encouraged
employee consultation in the selection process but ultimate responsibility should
be with management.
The Counselor's role should not be confused with that of an employee repre-

sentative. While it is the Counselor's responsibility to advise and assist em-
ployees who seek his services, and try to resolve the problem informally, he does
not represent the employee in any action which the employee wishes to file. The
Counselor's job is to get resolution of the matter informally by working with
management officials and the employee so as to avoid the need for a formal pro-
ceeding. An employee has the right to be represented by an attorney or other
person of his own choosing in any stage of the complaint processing, including
the interviews and discussions with the Counselor.

Question 10.—What is being done to insure that qualification tests given by
the Civil Service Commission do not needlessly operate to the disadvantage of
minority group applicants?
Answer 10.—For some Federal jobs, written tests are the most accurate and

appropriate predictors of job success. Therefore, for these jobs they should be
used, and we do not consider that they discriminate against minority groups. For
example, for jobs in post offices, written tests are used and minority group persons
represent a high proportion of employees in many post offices, particularly those in
large major metropolitan areas.

Nevertheless, we review our written tests on a continuing basis to detect and
remove any items which might in any way be considered to be culturally biased
against minority groups. Moreover, in cooperation with the Educational Testing
Service, we are conducting in-depth studies into the entire matter of cultural
bias in employment testing. This research is now underway and we expect in this
way to develop a body of facts in an area where controversy has been based
more on emotional assertion than on substantive evidence.
At the same time, we are looking closely at our total examining program to

identify occupational areas for which examining tools other than written tests
can accurately and practicably measure a candidate's ability to do the job.
For large numbers of Federal jobs, there is no written test requirement.
Applicants thus enter the Federal service at many grade and pay levels through
examinations which do not involve their passing a written test. In fact, during
FY 1969 approximately 30% of all appointments to Federal positions made
were without a written test. In addition, where written tests were required,
close to 50% of the total appointments from such tests were for jobs in the
Post Office and, as indicated above, minority group candidates are successful in
these examinations. Another 35% of the appointments from written tests were
for typing and clerical jobs and minority group persons qualify for appointment
through these examinations. Following are the examinations in which passing
a written test is not required:

There is no written test in the worker-trainee examination for entry-level
positions.
Our job element method of examining for blue collar trades measures

an applicant's knowledge of job techniques and tools rather than his
academic background.
We are conducting promising experiments with a "programmed learning"

approach—measuring potential rather than experience or education—for
jobs in the apprenticeable trades. ,
We accept evidence of superior scholastic achievement in any college or

university in lieu of the written test requirement of our Federal Service
Entrance Examination for trainee positions at the college graduate entry
level.
The written test portion of our Mid-Level Examination, for GS-9 through

GS-12 positions, is used only for identification of a candidate's particular
skills; not as a "pass or fail" screening device. The written test is not a
factor in determining eligibility in the examination.
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The Senior Level Examination, for positions at GS-13 through GS-15,
does not include a written test. Nor is any written test required for entry
into many professional jobs at any grade level; e.g., engineer, physical
scientist, accountant.
There are no written tests for positions in GS-16 through GS-18.

We make every effort to assure that our examinations treat all segments of
the population fairly while they identify the best job candidates. Where evalua-
tion is based partly on work experience, our examiners look closely at the
duties and responsibilities of past employment to give full credit for un-
compensated work in the community or a voluntary group, work in which
minority group persons may have engaged, or work for which relatively low
salaries reflect depressed economic conditions existing in minority communities.
We think that our large minority group work force-about one-fifth of the

total Federal work force-is evidence that our examining program does not
operate to the disadvantage of minority groups. These half-million minority
employees entered Government under civil service examining procedures, in fair
competition with their fellow citizens.

Question 11.-What is the employment picture of blacks at the Commission
itself in terms of GS grade?
Answer 11.-The attached chart contains information on the employment

of minorities (Negro, Spanish American, Oriental, and American Indian) by the
Civil Service Commission in the GS grades. Our most current figures, taken as of
June 30, 1969, are compared on the chart to those of December 31, 1965. On an
overall basis, these figures show that, at the most responsible levels, the rate
of increase in minority employment is greater than the rate of increase in overall
employment.
Employment of minority group persons at grades GS-1 through GS-4, as a

percent of total employment in these grades, has remained relatively stable
since 1965, with an increase of only 0.8% (from 42.6% to 43.4%). In the higher
grades, however, there have been significant increases across the board.
At GS-5 through GS-8, the percentage of minority group employment to

overall employment increased from 24.2% to 31.2%-an increase of 7 percent.
This represents more than a doubling in 31/2 years of minority employment at
these levels, from 150 employees to 321.
At GS-9 through GS-11, the percentage of minority employment increased

from 4.3% to 9.8%, more than doubling. Actual minority employment in these
grades went from 42 to 112.
At GS-12 through GS-15, the same is true. Employment of minority persons

at these grade levels increased in the 31/2 year period from 16 to 60, up from
2.4% to 6.2%.

CIVIL SERVICE COMMISSION

MINORITY GROUP EMPLOYMENT, GS GRADES ONLY

December 1965 June 1969

Minority Minority
Total em-   Total em  
ployment Number Percent ployment Number Percent

GS-1 through 4 1, 291 550 42.6 2,001 868 43.4
GS-5 through 8 620 150 24.2 1,029 321 31.2
GS-9 through 11 988 42 4.3 1,142 112 9.8
GS-12 through 15 665 16 2.4 967 60 6.2

EMPLOYMENT BY INDIVIDUAL MINORITY GROUPS AS OF JUNE 30, 1969

Negro Spanish American Oriental American Indian

Number Percent Number Percent Number Percent Number Percent

GS-1 through 4 748 37.4 80 4.0 34 1.7 6 0.3
GS-5 through 8 284 27.6 23 2.2 13 1.3 1 . 1
GS-9 through 11 78 6.8 21 1.8 12 1.1 1 .1
GS-12 through 15 42 4.3 15 1.6 2 .2 1 . 1
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We recognize that there are still relatively few minority group employees at
the top grades; at GS-12 through GS-15, we are speaking of 60 minority persons
out of a total of 967 employees. Currently, we have no minority persons at the
GS-16, 17, or 18 levels.
But the trend is apparent. We are increasing the extent of minority employ-

ment at the middle and upper levels and this largely accounts for our percentage
increase in overall minority employment. In December 1965, our total employment
of 3,674 was 21.5% minority. On June 30, 1969, minority employment stood at
27.4%, of a total of 5,324 employees. It is our aim to show further improvements
at the more responsible grade levels as employees being brought into our career
system continue to develop their potential for advancement.

Question 12.--section 2 of the new Emecutive Order requires each Department
and agency head to " . . . assure participation at the local level with other em-
ployers, schools, and public or private groups in cooperative efforts to improve
community conditions which affect employability." What is meant by this? For
instance, how do you plan to work with local schools, housing, etc.?
Answer 12.—A successful equal employment opportunity program cannot be

operated in a vacuum, isolated from the community of which the Federal in-
stallation is a part, and in which its work force resides. Federal managers must,
therefore, carry equal employment activities beyond the confines of their estab-
lishments in cooperative action with other elements of the community where
conditions affecting employability are involved.
For example, equal employment opportunity is affected by the availability

of adequate open housing near the worksite and by dependable transportation
for all segments of the potential work force. These factors directly affect em-
ployability. The Civil Service Commission, agency managers, as well as Federal
Executive Boards and Federal Executive Associations, have supported com-
munity action in these areas by testimony before governing bodies of various
jurisdictions and by working cooperatively with civic groups interested in these
matters. We expect these efforts to continue.
We need to assure Government a continuing source of adequately prepared job

candidates. Federal agencies can help accomplish this through advice and as-
sistance to schools and colleges, including those which are predominantly minor-
ity, in developing curricula which are relevant to Federal employment needs.
Work of this kind is already underway, and the Commission intends to provide
leadership for an even stronger effort in this field. We will encourage coopera-
tive arrangements between educational institutions and Federal agencies which
need manpower for shortage category occupations. We will provide school coun-
selors and students with information designed to stimulate career motivation,
and offer opportunities for part-time and summer work in Government for
students and faculty members. These efforts will have the greatest effect in those
schools and for those students most in need of this kind of assistance. The
predominantly minority schools will be affected by these activities.

Senator WILLIAMS. Thank you very much.
We will reconvene at 2 o'clock.
(Whereupon, at 12:50 p.m., the subcommittee recessed, to reconvene

at 2 p.m. of the same day.)
AFTER RECESS

(The subcommittee reconvened at 2:20 p.m. Senator Harrison A.
Williams, Jr., chairman of the subcommittee, presiding.)

Senator WILLIAMS. Can we reconvene with the statements of Mr.
Frank Kent, commissioner, Minnesota Department of Human Rights,
and Mr. Richard Levin, assistant director of the Philadelphia Com-
mission on Human Relations.

Commissioner Kent, do you ha ye a statement?
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STATEMENT OF FRANK KENT, COMMISSIONER, MINNESOTA
DEPARTMENT OF HUMAN RIGHTS

Mr. KENT. Yes, Mr. Chairman, I do have a statement that I would
like to read at this time.

Senator WILLIAMS. Very good. We appreciate your being here.
Mr. KENT. Mr. Chairman I speak today on behalf of the Interna-

tional Association of Official Human Rights Agencies.
This organization is composed of those bodies which have been

organized in the various States and communities in the United States
and in Canada to enforce civil and human rights laws.
The association, which has just concluded its 21st annual conference

in Hartford, Conn., unanimously voted to give full support to enforce-
ment powers for the Equal Employment Opportunity Commission.
We believe that it is a cruel hoax on human lives for the Congress to

create an agency ostensibly to enforce the laws which it passes and
then to give it no power to enforce those laws.
If one were to ask what may have been the greatest contributing

factor to our current national crises, it might well be said that the
Congress of the United States is the culprit, for passing civil rights
laws and raising the hopes of those who are on the outside of the
mainstream of American life, that finally justice would be accom-
plished, only to find that these laws provided no practical way of
enforcement and that the agency given the responsibility to administer
the law was given neither adequate staff or budget.
I believe it is criminal that EEOC can have powers to find em-

ployers'guilty of defying the law but no power to force the lawbreaker
to cease. It is criminal that the Congress of the United States would
create an agency to bring justice, and equality of opportunity in em-
ployment, and then undercut that agency through failure to provide
adequate funds for the agency to do its job.
It is criminal that any human being, discriminated against because

of race, color, relation, national origin, or sex should have to wait 21/2
years for an adjudication of his complaint.
I believe that it is also criminal for a respondent to be under a

cloud for that period of time. And it is because of the failure to pro-
vide adequate means of enforcement for civil rights laws that so
many persons have become disillusioned with our system of American
Government and have said, "if we can't get it through the system we
will destroy the system."
And make no mistake about it—this is the real issue: Whether

Congress cares enough about the country—whether Congress cares
enough about democracy—whether Congress cares enough about our
great Declaration of Independence—to stop letting a handful of
reactionaries move this Nation further and further along the road
to disaster.
I firmly believe and the association firmly believes that the vast

majority of Americans want fair employment laws enforced. I firmly
believe that the vast majority of Americans want every man to have
the opportunity to realize his fondest dream, and consequently, I can-
not understand why it is so difficult for thinking men, raised in the
Judeo-Christian concept, to deal in a progressive and meaningful way
with an issue which is so basic to our American heritage.
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We must stop playing games with the lives of human beings. Let it
be known here and now that when Congress passes laws, it really in-
tends for those laws—all of the laws to be enforced. Otherwise, it
seems to me Congress makes a mockery of itself, but even more im-
portantly, it sows the seeds of the destruction of our Nation.
The international association takes the position that the principle

of a Federal-State partnership in handling civil rights cases is ex-
tremely important. The States could go a long way. Those States
which have regulatory agencies could go a long way in reducing the
backlog of cases through an expanded Federal-State grant program.
The Congress envisioned this when they passed title VII—and

then they appropriated originally $900,000 for the first year, and
$700,000 for the second year for 50 States and local commissions to
assist in enforcing the law.
If you were just to break it among the 50 States, that would be only

about $14,000 a State, and when you consider the many local agencies
to whom those funds must be dispensed, it should become easily clear
why people all around the country are laughing about the great farce
that has been played upon minority peoples in this Nation. The grant
program alone should be at least $9 million.
We firmly believe that the principle of deferral of formal complaints

to State antidiscrimination agencies holding agreements with EEOC,
before the EEOC can take jurisdiction, must be maintained.
And Congress should enable the EEOC to give financial assistance

to States to hire the additional personnel needed for the investigatory
process.
The international association further wants Congress to insure that

the provision allowing for a State investigating a deferred case that it
cannot complete within .the 60-day limit shall retain jurisdiction as
long as that State is actively investigating, be retained in any new bill.

Finally, the international association 'supports the principle of
administrative hearings including the power of the EEOC to issue
cease-and-desist orders in similar fashion to such agencies as the
NLRB. Unfortunately, we did not have the opportunity to review
the administration's proposal at length prior to this hearing.
The important thing to us is not to get hung up on procedure but

to get Congress to commit itself to give enough money and enough
staff to the EEOC that it can enforce the law.
We are very much concerned that if the EEOC is given cease-and-

desist force, that at the same time the Congress does not give it enough
funds or staff to carry through with this program, then we are doing
nothing more than what we are doing at the present time and that is
playing games with the lives of our minority citizens.
If there is not going to be enough money appropriated for the

EEOC to carry out a program of cease and desist, then it would seem
much more logical to go the route that Chairman Brown has suggested.
Mr. Chairman, I wear two hats today—one as chairman of the Inter-

national Association of Official Human Rights Agencies, and the
second hat as commissioner of human rights for the State of Minne-
sota. It is in that capacity that I would like to address myself to
another issue.
I have been greatly concerned because of the sizable number of

complaints from minority persons who work for Federal agencies who
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come to our offices asking for relief from job discrimination by those
Federal agencies. 

iThere s no doubt in my mind that many of these complaints are
valid, particularly in the area of job promotion or upgrading. I would
take very serious disagreement with the Chairman of the Civil Service
Commission. We have some cases and practically every other State
agency and local agency has cases which we can demonstrate that the
present system of Federal investigation of complaints of discrimi-
nation is not working.
When we have suggested that these persons who come to us asking,

"What can you do," should go through current Federal procedures of
filing a complaint, we are told very frankly and very bluntly, "The
equal employment officer for my agency is my supervisor. He can't
be objective.'
In addition, we have found that many of the persons assigned equal

employment responsibilities in their agencies have no concept of
what constitutes discrimination, because discrimination is often dif-
ficult to identify unless one has expertise in these matters.
And after all, why should an agency be expected to investigate

itself? What stockholders would stand still for a corporation to allow
its treasury department to audit itself? It is ludicrous to believe that
somehow Federal agencies are superhuman.

Obviously, the real answer is that the enforcement of equal employ-
ment in Federal agencies should be the responsibility of the
EEOC—an independent agency with professionals who know how
to do the job. I might add that enforcement of Government con-
tract provisions as regards discrimination also belongs to the EEOC.
The message from the ghetto is very loud and clear, as I read it.

They say the Federal Government has made great statements about
taking Federal contracts away from those employers who fail to
enforce the law and yet it has never been done, and the agencies which
are responsible for enforcing this have not taken the responsibility to
do it.
Would the Defense Department really take away a Federal con-

tract? Would the Labor Department really take away a Federal
contract?
I am particularly proud of my State because in 1967, under the

leadership of Governor Harold LeVander, it made a momentous
decision about the policy of the State as it regards civil and human
rights.
The State of Minnesota said:
We want to make sure that the laws we have created in the area of civil and

human rights are effectively enforced.

They created the first State department or human rights in the
country, giving it broad and far-reaching responsibilities of insuring
that every citizen in the State of Minnesota would be free from dis-
crimination because of race, creed, color, religion, or national origin,
in five basic areas: Housing, employment, public accommodations,
public services, and education.
In 1969, the legislature added a provision prohibiting discrimination

in employment because of sex. This department received the powers to
enforce the law through administrative hearing and cease and desist.
It eliminated the commission concept by placing a commissioner
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at the head of the department and granting that commissioner far-
reaching powers to do the job.
In 1969, when other States were retrenching, Minnesota moved

further ahead by giving powers to the hearing examiners to levy
damages, both actual and punitive, and to' order any other such relief
as would effectuate the purposes of the law.
I might say just here I believe that our situation has indicated that

it is not enough to simply give an agency cease-and-desist powers. The
agencies must also have the power to levy damages, both actual and
punitive.
For if it does not, we have the same situation of going back into

the courts.
Now, there were those who, before the bill was passed in 1967, com-

plaineel that a department with such substantial powers would dis-
regard the rights of respondents, resulting in unfair charges of dis-
crimination and in general, misuse such broad powers.
This did not occur. What did happen was that a backlog of cases

under the old commission structure which had little power to effect
relief, suddenly was wiped out. We have no cases in investigation or
in conciliation at the present time which are more than 6 months old.
It seems to me this is an important thing for a person who has been

discriminated against, that he get fast and prompt relief.
We held a total of seven public hearings from July 1967 to De-

cember 1968—seven, out of almost 500 cases. What happened to the
rest? They were conciliated mainly because we have enforcement
powers.
In other words, I believe that if the EEOC had enforcement pow-

ers, respondents would be much more willing to conciliate in good
faith and you would be able to eliminate the serious backlog of cases
which now faces the agency. Why conciliate, when the conciliator has
no power to force you to obey the law?
In Minnesota, we have operated under one principle—that our re-

sponsibility as an agency is to bring about justice under law. I believe
firmly that the Federal Government of these United States can afford
to have no less of a motto.

Regulatory human rights agencies are the last hope for this Nation.
We can be effective agents for positive change through law. If you al-
low us to fail because of inadequate staff, inadequate budget, and inade-
quate enforcement powers, you have failed 200 million Americans.
But most of all, you have failed those men who sat down one day in

1776 to put a dream on paper. You have failed those men who gave
their lives so that dream could become reality.
That is the end of my formal statement.
Senator WILLIAMS. Thank you very much.
You speak, as you say, for your international organization?
Mr. KENT. Yes, sir.
Senator WILLIAMS. So you are familiar with the methods of realiz-

ing the objective in the various States?
Mr. KENT. Yes, sir.
Senator WILLIAMS. And your organization has Canada, tool
Mr. KENT. Has Canada also.
Senator WILLIAMS. It might be interesting to know how they handle

all of this in Canada.
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Mr. KENT. Yes, I believe that they also have cease-and-desist powers
in some of the agencies in Canada.
They generally operate, their commissions are generally the same

as ours in the United States. Most of the commissions in the United
States that have enforcement powers do go the cease-and-desist route.
Senator WILLIAMS. Is that on a Provincial basis or national basis?
Mr. KENT. That is not on a national basis, on a Provincial basis.
Senator WILLIAMS. Cease and desist?
Mr. KENT. Yes, sir.
Senator WILLIAMS. Well, where did we inherit our basic business of

justice from? From whence did it come? Are you a lawyer?
Mr. KENT. England, I believe.
Senator WILLIAMS. Are you a lawyer?
Mr. KENT. No, sir.
Senator WILLIAMS. We received, as I recall it, the best of their law

and stayed away from the worst of their law.
Mr. KENT. That is what I understand.
Senator WILLIAMS. Up in Canada, when did they embark on cease

and desist in discrimination of employment? Do you have any idea?
Mr. KENT. I really can't answer that, Senator Williams, I really

don't know.
Senator WILLIAMS. When did they write equality of employment op-

portunity into their law? Are you familiar with that?
Mr. KENT. Well, that has been within the last 10 years, I am sure.

. Senator WILLIAMS. It is about as we have-
Mr. KENT. Yes; as we have voted it here in this country, they

also began to evolve the same kind of agencies, and I do know that
in the last 4 or 5 years they have created at least, the Provinces have
created at least four or five new commissions.

Senator WILLIAMS. In this country, and dealing with the enforce-
ment procedure, and specifically the cease and desist, first, how many
States, in your judgment, are truly effective in dealing with equal-
ity of employment opportunity?
Mr. KENT. Are truly effective?
Senator WILLIAMS. Yes.
Mr. KENT. I would say that not very many States are truly effec-

tive and the basic reason is the backlog of cases. The problem is in
my opinion, Senator, the commission concept which, No. 1, says you
have to get a group of commissioners together to make decisions on
these cases.
In Minnesota, we have now the Minnesota plan. We did away with

this because it just created a great backlog, that is No. 1.
The second thing is that after the commissioners issue a cease-and-

desist order they then have to go to the courts to get those orders
enforced. So then there is another backlog. And so I think that inher-
ent within this whole process that we have right now is this problem
of delay. And I don't really see how under either system at the present
time that has been proposed, that you are really going to solve the
problem of this 1 year, one-half year delay, unless somehow the Con-
gress is going to be willing to provide hearing examiners of a substan-
tial number to be in as many locations as possible.
Now, in Minnesota at the present time, I, as commissioner, I ap-

point a hearing examiner who is an attorney licensed to practice law
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in the State of Minnesota, for any given case, and he serves for that one
case as a hearing examiner and makes findings of fact and may make
such order.
That is appealable to the district court without a trial de novo. We

have found this is extremely effective because we can get an attorney
who is not very busy, who can handle this, move it right into the
courts, if necessary, and I think that perhaps this might be something
that the Congress might think about. You may not have to have
full-time hearing examiners.

Senator WILLIAMS. How does it work in Minnesota? This is a hear-
ing examiner, he is not in a permanent pool?
Mr. KENT. No.
Senator WILLIAMS. He is generally an attorney?
Mr. KENT. Yes, sir.
Senator WILLIAMS. Or he is brought on as hearing examiner. Now

he hears and finds and submits his findings to the commission?
Mr. KENT. That is right, his findings become the permanent findings

of the department.
Senator WILLIAMS. Well, the commission can review his findings on

his record?
Mr. KENT. No, we cannot review his findings. His findings become

the permanent findings of the department.
Senator WILLIAMS. Then does the commission have authority to issue

a cease-and-desist order?
Mr. KENT. Yes. What we do is go into court for enforcement of the

hearing examiner's order.
Senator WILLIAMS. Well now, is that necessary in all cases or is it

a cease-and-desist order and do you get compliance at that point in
a number of cases, some cases?
Mr. KENT. In the seven cases that we have had, every single case has

been appealed. Every single one. We have not lost any in the district
court and they have been acted on fairly rapidly but they have been
appealed at least to the first step.
Senator WILLIAMS. How many cases?
Mr. KENT. 500 in the first year and a half. Out of that 500, seven we

had to take to public hearing. But I think that, you see, most of the
cases we were able to resolve through conciliation, I think, because
we had the enforcement powers, the threat was there.
Senator WILLIAMS. I see.
Mr. KENT. And most people don't like the public notoriety of having

to go to court over these and they chose the latter settlement.
Senator WILLIAMS. Was it your experience there that an individual

case, and I gather the 500 that you say you have had were individual
cases, not group cases?
Mr. KENT. These were individual.
Senator WILLIAMS. Did that have a wholesome effect broader than

the individual case, given a shop or plant where there was a case of
discrimination and it was conciliated, would that have a rippling effect,
on other cases, do you know?
Mr. KENT. Senator, I don't know exactly whether I can answer that

question. I don't think so. I think that the individual case procedure
probably- is not the most effective means of solving discrimination
problems. We use both.
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We also use the systematic discrimination means of getting at that
problem. We found that to be far more effective.
Senator WILLIAMS. Is that analogous to our pattern 
Mr. KENT. Yes.
Senator WILLIAMS. Approach in the Federal-
Mr. KENT. That is correct. And we have found that is much more

effective in getting at the problem.
Senator WILLIAMS. I don't believe that point has been brought out

in these hearings, the benefit derived from having both approaches
available, case by case, the individual getting justice, specifically, and
people generally, systemic as you say, pattern as we say.
Mr. KENT. I believe that this two-pronged approach really begins

to enable people to see that the Government is really interested in
resolving this problem. And I certainly don't think that our agency
would be as effective if we did not use the two-pronged approach on
this.

Senator WILLIAMS. You were here yesterday?
Mr. KENT. No; I wasn't.
Senator WILLIAMS. You were here this morning?
Mr. KENT. Yes.
Senator WILLIAMS. The bill 2453 would lend itself cease and desist,

enforcement provisions to both individual and pattern group treat-
ment for enforcement.
How do you as an administrative matter handle the two types of

situations?
Mr. KENT. Well, the group situation is on initiation by my depart-

ment. We take a look at the practices of individual companies and
then if we see that their practice would tend or would eliminate
minority people from employment, the possibility of employment, or
possibility of upgrading promotion, we then will issue an order or a
complaint against that agency and work with it to improve itself, to
remove the problem. That is the one kind on the group basis.
On the individual case, a person may call or come in or write us

and we have investigators which will go out and investigate each
individual case. We never turn anyone down.
We will thoroughly investigate every single case that comes before

us. And generally then we will take a look also at the pattern when
each individual case is given, we will also take a look at the pattern
while we have that case before us.
For example, I can think of one particular firm where one person

who was fired after 14 years complained that he was discriminated
against. We then took a look at the whole pattern of employment in
that firm and we found that minority people had been working for
that company 14 and 15 years had never been upgraded, none of them,-
and so then, of course, that became an action on my part against the
firm.

Senator WILLIAMS. Are you going to stand by?
Mr. KENT. Yes, sir.
Senator WILLIAMS. All right, we will hear from Mr. Levin.
Am I correct in describing your position with the Philadelphia

Commission on Human Relations, assistant director?
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STATEMENT OF RICHARD LEVIN, ASSISTANT DIRECTOR, PHILADEL-

PHIA COMMISSION ON HUMAN RELATIONS

Mr. LEVIN. The Philadelphia Commission on Human Relations ap-
preciates the opportunity to testify at these hearings. Unfortunately,
although we made a special effort, we were unable to obtain a copy of
S. 2806 yesterday. It was therefore impossible for me to prepare a
statement since I did not know how I would react to this new bill.
Senator WILLIAMS. Well, of course, the hearings were called around

S. 2453. S. 2806 was introduced last Friday and this is Tuesday. The
hearings were called on S. 2453, but we thought it was the efficient way
to deal with it for those who had had a chance to see it. You found out
what it is all about.
Mr. LEVIN. I heard testimony given this morning and I have had

an opportunity to read S. 2806 and have drawn my own conclusions
regarding the two bills.
One thing that has not been discussed at these hearings, which is

revelant to the attitudes expressed by everyone who testified, is that
human relations, including equal employment opportunity, is a field
which requires much knowledge and expertise. As a social science,
it is a relatively new field not enjoying the status and prestige of other
professions. Although it has its own jargon, it does not have the large
body of literature, theoretical base, broadly accepted principles, or
other things which other disciplines have had for many years. I be-
lieve that it will take several decades before it is accepted on the same
level as the other social sciences.
As a result, there is no clearcut program of study in this area. The

field, therefore, has to draw from other disciplines such as law, reli-
gion, psychology, sociology, education, etc. Thus individuals special-
izing in those areas have entered into various aspects of the field of
human relations. There is no doubt in my mind that at the Federal
level, the lawyer's approach has predominated. I do not say that this
is necessarily undesirable, but I do believe that it is not the only ap-
proach and that all the answers cannot be found in the courts. In this
morning's testimony, for example, approaches were advocated. A clear
testimony to the fact that even lawyers disagree regarding the best
approach to human relations problems. However, it is my contention
that administrative agencies dealing in the field of human relations
have developed unique knowledge and experience whieh makes them
particularly qualified to make judgments in some very difficult fact
situations. I therefore submit to you that administrative agencies are
the ideal channels through which the subtle complex and abstract
problems of discrimination can best be resolved.
Senator WILLIAMS. You do?
Mr. LEVIN. Yes.
I believe that the administrative process is the best way to adjudicate

charges of discrimination. However, I am not as rigid about this ques-
tion as apparently are the various individuals who testified this
morning.
The Philadelphia Commission on Human Relations is one of the old-

est commissions dealing with fair employment practices in the country.
It has one of the strongest laws, and its budget compares very favor-
ably with other agencies. In fact, I believe that we are probably in the
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top 10 as far as budgets are concerned, including many State agencies.
Our budget is about as large as that of the State of New Jersey and
almost as large as the Pennsylvania State Commission's. However, this
does not mean that we are adequately funded or staffed. At the Phila-
delphia commission, we have a law which enables us to choose between
the courses debated here this morning. I therefore recommend strongly,
so that similar options be given to the Equal Employment Opportunity
Commission. I see no reason why the EEOC could not utilize theadministrative hearing process to resolve most cases or, in other cases,
have its attorneys go directly into court. Our agency is currently doingthis and we find that where an injunction is needed or a fine is indi-
cated, we frequently go directly into court if we have a strong case inwhich we are confident the court will find the respondent guilty ofdiscrimination.
We recently revised our city ordinance so that if the case does gothrough our administrative process and it is appealed to court, it willbe held on record and will not be heard de novo. In recognition of thefact that our agency has the expertise in the area of human relations,the only thing the court should be concerned with is whether or notthere was due process in our procedures.
I therefore urge that this committee recommend to the Senate thatS. 2453 and S. 2806 be combined so that the EEOC could be empoweredto either hear a case at its own administrative hearings or go directlyinto court. This would give the EEOC the maximum flexibility toutilize its resources. They now have staff lawyers who would take cer-tain cases directly into court and they also have commissioners whocould hear other cases which they could resolve under their new ceaseand desist powers. They could also hire additional lawyers and hearingexaminers as needed.
The field of human relations is characterized by the need for flexi-bility because people are infinitely variable. We also are confronted byrespondents who come up with all kinds of new devices to obstruct usfrom reaching our goals. These obstructionist tactics require constantadjustment on the part of civil rights agencies to combat these newtechniques. For these reasons, I recommend strongly that this commit-tee follow this particular course of action.
Mr. KENT. May I add on to what he has said here? I wholeheartedlyconcur that perhaps this committee should consider allowing theEEOC to have the option of both choices. I think that it would be alot more meaningful.
Mr. LEVIN. I would also like to discuss two other issues that havebeen raised by the introduction of S. 2806. Namely, that the adminis-tration's bill does not give the EEOC jurisdiction over employmentdiscrimination which now is administered by the Civil Service Com-mission and that this bill does not give the EEOC jurisdiction overdiscrimination by government contractors, now administered by theLabor Department.
Earlier I was discussing the fact that human relations agencies de-velop a special expertise in dealing with problems of discriminationin employment. For this reason, I recommend that the EEOC begranted jurisdiction over these areas as contained in bill No. 2453.The Philadelphia Commission on Human Relations has both of theseresponsibilities under the city charter and has vigorous programs in

34-897--70--11
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both areas. In regard to discrimination in the civil service, I dis-
agree strongly with the position taken by Robert E. Hampton, Chair-
man of the Civil Service Commission. In fact, I would disagree with
almost every paragraph of his statement. Chairman Hampton re-
vealed a lack of understanding and sympathy for the goals which
the EEOC and my commission are working toward. If this com-
mittee is interested, I would be happy to write out my specific ob-
servations and submit them to you.
For example, the EEOC and the OFCC have issued guidelines on

employment testing. These guidelines are designed to help employers
select employees who can best do the job and avoid eliminating quali-
fied persons by discriminatory testing. I would say that the tests
given by the U.S. Civil Service Commission violate those guidelines
and therefore are among the most discriminatory given by any em-
ployer.

Senator WILLIAMS. Give me a specific on that.
Mr. LEVIN. The EEOC has a program under which they grant hu-

man relations agencies throughout the country funds to file complaints
of discriminatory practices against employers who have poor patterns
of minority employment. The basic approach in this program is the
charge that employment tests and other selection procedures utilized
by the employers discriminate against minority persons.
This charge is based on the fact that the employer has made no

validation study that the test or other selection procedures rank the
candidates according to their ability to do the job. Recent court cases
and psychological studies state that persons who are successful in
passing these unvalidated tests usually can do the job, but they also
find that many of the persons who are eliminated by the tests could
perform satisfactorily if hired. This is primarily due to cultural dif-
ferences in vocabulary.
Very rarely, does the U.S. Civil Service Commission or local civil

service agencies conduct any kind of validation study to show that
people who did best on the test did best on the job and people that
didn't pass the test couldn't do the job satisfactorily. We therefore
have two governmental agencies, the Civil Service Commission on one
hand and the EEOC on the other with diametrically opposed philo-
sophical approaches to testing.
Another aspect of this problem was revealed to me by a high-ranking

compliance officer who works for one of the Federal agencies in Phila-
delphia. As you know, each Federal agency must have its own compli-
ance officer who handles complaints of employment discrimination
before it can go to the Civil Service Commission. This individual is
planning to retire early because he found his own bosses engaged in
some questionable employment practices regarding minority persons.
It is too much to expect that this man turn in his own bosses. He there-
fore is going to retire within a year. This kind of situation is very
discouraging to anyone who has an interest in equal employment oppor-
tunity. Tt obviously would be better for an outside agency with cease
and desiQt powers to investigate these complaints.

Also, the Philadelphia Commission has been involved in three or
four specific Federal civil service problems in Philadelphia. Our Com-
mis--ion entered these situations either as a result of a tension situation
or upen the invitation of the Federal agency requesting us to assist it
in setting up a fair employment program. In our contacts with these
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quired a lot of effort on our part in order to remedy. Despite Mr. Hamp-
ton's allegation, we are quite sensitive to the need for affirmative action
programs.
I agree with what Mr. Kent said regarding this matter. In Phila-

delphia we have the power to investigate charges of discrimination
in our local civil service, but we have no cease and desist power in this
specific area. After we make our investigation, we recommend a specific
course of action to the department concerned. If the department fails
to cooperate, we then make our recommendation to the Mayor.
Senator WILLIAMS. Recommend to what?
Mr. LEVIN. The Mayor. It is then up to him. Fortunately, we have

never had a case where the respondent department did not accept our
recommendation, but our experience has led me to the conclusion that
cease and desist powers over other departments are very important
because we must move with extreme caution since we lack the power
to force other departments to do anything. Nevertheless, since we lack
the power to force other departments to do anything, if we cannot
conciliate the charge, we must be able to persuade the Mayor to over-
rule the department's commissioner.

Therefore, I would recommend that the EEOC take over the investi-
gation and adjudication of charges of discrimination in the Federal
civil service. Of course, the EEOC would have to observe due progress
since these cases could be appealed to the Federal courts.
In regard to the Office of Federal Contracts Compliance, our Com-

mission has enforcement powers over employment discrimination by
city contractors and has a vigorous program underway in this area.
As to the Federal contract enforcement program, there are dozens
of people employed by the Federal Government in the Philadelphia
area whose responsibility is the enforcement of Executive Order 11246.
In my opinion, this program was designed to fail. Each rederal agency
has its own compliance officer who makes an investigation and files a
report. This report goes to the Labor Department for review. If the
OFCC does not like the quality of investigation made by the com-
pliance officer in a given agency, it has no authority to require satis-
factory investigations or reporting. Theoretically, he can go through
channels to the head of his department, the Secretary of Labor, and
request him to talk at the Cabinet level to the head of the department
which submitted the report in question. Such a ponderous process
could not possibly succeed as everyday working arrangement.
Therefore, the present Federal effort in this area is almost a complete
waste of time. I would say that in Philadelphia there are at least 20
persons earning more than $15,000 per year engaged in this kind of
activity and I cannot say that they ever earned a nickel since they have
never canceled any contracts.
Senator WILLIAMS. Is that their sole responsibility?
Mr. LEVIN. Yes. There are equal employment opportunity officersfor every department and there are 12 departments at least inPhiladelphia and some of them have large Equal Employment Oppor-tunity staffs. Therefore, I think this contract compliance program isa total waste of taxpayers money. For employers, it is extremelyannoying to have investigators coming in from different departmentsasking different questions. The whole program should be centralized.
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As I mentioned, in Philadelphia we have our own contracts co
m-

pliance program which is more stringent than the Federal program

since we are not merely requiring lack of discrimination, but are re-

quiring, also, specific affirmative actions by employers. In the last year,

we have taken over 600 companies off of the city's bidder's list after

reviewing 3,300 contractors. We have not canceled current contracts

but have disqualified them from bidding on future contracts. I cite

our experience to demonstrate what can be done with a vigorous

centralized program.
In conclusion, I would like to restate that I do not see any substantial

conflict. I would like to see the EEOC get everything that Mr. Kent

has asked for in terms of budget and manpower. If the EEOC's budget

were equal to our present per capita budget in Philadelphia, the EEOC
would be at least 10 times better off than they are now.
I would also like to see them have full cease-and-desist powers and

also the option of going directly into court with their own attorneys. I
would also like to see them have full responsibility for contracts com-
pliance and for civil service. Thank you.
Senator WILLIAMS. Thank you very much, Mr. Levin.
Could I ask you, have you conferred with your Senators, Senators

Scott and Schweiker about this legislation?
Mr. LEVIN. No, I haven't, sir.
Senator WILLIAMS. Well, say there is a perfect symmetry out of

Pennsylvania. You suggest the EEOC have an option to use cease and
desist as its method for enforcement, or go to the Federal District
Court, is that right, depending upon the nature of the case, and all
factors involved?
That is your position in Philadelphia. Do you know there are two

Senators here that are sponsors of both approaches, Senator Schweiker
and Senator Scott. So there is a community approach here that is very
good
I would think it might be a great deal for us to consider here in what

comes to us homegrown in Pennsylvania.
Mr. LEVIN. Thank you, sir.
Senator WILLIAMS. And I have heard a murmur of approval from

behind me from our eminent legal staff as you suggested this optional
approach. This is not in a degree a commitment of the staff to your
approach but I did hear some murmurs from one side and from the
other, too.
We will certainly consider this. There was something 
Mr. BENEDICT. This really isn't directly to the point, but I think that

you have testified that the Philadelphia Commission has one of the
strongest antidiscrimination laws in the country.
Mr. LEVIN. Yes sir.
Mr. BENEDICT. You have jurisdiction over both companies and labor

unions?
Mr. LEVIN. Pardon me?
Mr. BENEDICT. You have jurisdiction over both companies and labor

organizations?
Mr. LEVIN. Yes, sir.
Mr. BENEDICT. My only question to you, if that is so, why was it

necessary for the Secretary of Labor to promulgate the Philadelphia
plan?
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Mr. LEVIN. How much time do I have to answer that? In the first
place, the Philadelphia plan that everyone knows, is a Federal plan
started in Philadelphia. A lot of the ideas contained in it were
mine, resulting from meetings with the Labor Department's area
coordinator.
I sought this vigorous Federal program because as a city agency, we

were at the small end of the stick and had no jurisdiction over prob-
lems outside of city limits and which greatly affected the city's welfare.
For example, many unions we must deal with have jurisdiction much
larger than the city of Philadephia's or the State of Pennsylvania.

Second, there is another Philadelphia Plan known as the city admin-
istration's Philadelphia Plan which I feel has a much higher poten-
tial for obtaining jobs for minority group persons since it is concerned
with both service and supply contractors and with construction con-
tractors. The Federal Philadelphia Plan covers only the construction
industry. In addition to our broader coverage, our program is a. kind
of ecumenical movement which involves the procurement policies of
over 100 large purchasers including the archdiocese of Philadelphia,
the school district of Philadelphia, the Philadelphia Gas Works,
Temple University, and a wide range of religious groups, private and
social agencies and businesses. If our commission finds that a given
contractor is not in compliance with the program, none of these orga-
nizations will contract with that firm. We are currently reviewing the
supplier list of each of these participating agencies. As I mentioned
evlier, over 600 firms have been removed from the bidder's list. We
originally notified 700 firms of their disqualification. Over 100 of them
quickly came into compliance when they found out that not only
would they not be able to do business with the city of Philadelphia,
but that they would also be unable to do business with the archdiocese
or the Philadelphia Gas Works or any other participating agencies.
As to the construction industry, there exists a terrible problem of

imbalance. Unfortunately, however, the potential for obtaining a large
number of jobs in this industry is quite small. In Philadelphia there
are eight critical trades which have a very low representation of
minority persons. However, the entire employment in these eight
trades consists of only about 8,000 persons. Even if we get all 8,000 of
these jobs for minority persons, this would not solve the employment
problems of 600,000 black people in Philadelphia and 40,000 or 50,000
Puerto Ricans. Therefore, the amount of time and energy we have
put into this project is probably disproportionate considering the
probable output. These are high-paying jobs, however. Electricians in
Philadelphia are now earning $20,000 per year and plumbers $19,000.
In addition persons employed in these trades enjoy a good status. We
are now at a key point in the whole program in which we are trying
to get the Federal and city _program to move in exactly the same direc-
tion. We sent a letter to Secretary Shultz last week regarding this
matter, requesting him to make a decision which would enable us to go
down the same road together.
Mr. BENEDICT. I will ask you one other question.
As a general question, tile Philadelphia plan applies to seven spe-

cific trade unions, on Federal contracts of half a million dollars or
more.
Mr. LEvusr. Yes, sir.
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Mr. BENEDICT. Leaving the Federal contracts aside, in your experi-
ence with the Philadelphia commission have you encountered more
resistance from the building trades unions than you have from other
unions or from companies themselves?
Mr. LEVIN. Absolutely.
Senator WILLIAMS. Gentlemen, thank you ever so much. I believe

this concludes the hearing for today. Now, we will reconvene Sep-
tember 10.
(Whereupon, at 3 :10 p.m. the subcommittee recessed, to reconvene

Wednesday, September 10,1969.)



EQUAL EMPLOYMENT OPPORTUNITIES
ENFORCEMENT ACT

WEDNESDAY, SEPTEMBER 10, 1969

U.S. SENATE,
SUBCOMMITTEE ON LABOR OF THE

COMMITTEE ON LABOR AND PUBLIC WELFARE,
Washington, D .0 .

The subcommittee met at 10 :15 a.m., pursuant to call, in room 4200,
New Senate Office Building, Senator Harrison A. Williams, Jr. (chair-
man of the subcommittee) presiding.
Present: Senator Williams.
Committee staff members present: Robert Nagle, associate counsel;

and Gene Mittelman, minority counsel.
Senator WILLIAMS. We will continue our hearings on S. 2453.
I will say that we also for this hearing have before us an amend-

ment to that bill, an amendment introduced by Senator Prouty, so
that we have two approaches to enforcement: cease-and-desist author-
ity, and court action only.
Our first witness this morning is Mr. Howard Glickstein, staff di-

rector of the U.S. Commission on Civil Rights.

STATEMENT OF HOWARD GLICKSTEIN, STAFF DIRECTOR DESIG-
NATE, U.S. COMMISSION ON CIVIL RIGHTS; ACCOMPANIED BY
LAWRENCE GLICK, ACTING GENERAL COUNSEL; AND PETER
GROSS, ASSISTANT GENERAL COUNSEL

Mr. GLICKSTEIN. Mr. Chairman, I am Howard A. Glickstein, staff
director designate of the U.S. Commission on Civil Rights. I am ac-
companied on my right by Mr. Lawrence Glick, acting general counsel;
and, on my left, by Peter Gross, one of our assistant general counsels.
I am grateful for the opportunity to testify before you on the need

for legislation to promote more vigorous enforcement of the right to
equal opportunity in employment.
Equal employment opportunity for minorities has been a concern of

the Commission since its establishment in 1957. While a major element
in the solution to this problem is increased public and private effort
to provide more and better training and other vocational assistance for
minority persons, it is equally clear that this alone is not enough. The
effective enforcement of nondiscrimination requirements also is a neces-
sary part of the solution.
In our 1961 report on employment, the Commission concluded that

a "vicious circle of discrimination in employment opportunities" was
prevalent. Since then, title VII of the Civil Rights Act of 1964 has
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been passed and we have had 8 years of experience with Executive
orders prohibiting discrimination by Federal contractors.

Nevertheless
' 
our recent studies and reports have shown that only a

beginning has been made toward reversing historic patterns of em-
ployment discrimination. Discrimination against minority-group per-
sons remains today a pervasive feature of employment practices in
both the private and the public sector.
In 1968, the Commission held a 5-day hearing in Montgomery, Ala.,

much of which was devoted to examining employment opportunities
in the 16-county area being studied. Sixty-two percent of this area's
population is black. However, companies filing employment data with
EEOC in 1967 reported that only 22 percent of their employees were
black.
More significantly, black persons were hired almost exclusively for

the more menial jobs. Sixty-three percent of unskilled positions were
held by Negroes, compared with 8 percent of the white-collar or skilled
jobs.
One hearing witness, a 31-year-old black veteran from Prattville

and a high school graduate, testified that after he was discharged from
the Army with the rank of staff sergeant, it took him 4 months to find
a job. The only position he could get was as a handyman. Comparing the
way he felt in the Army with the way he felt in Alabama, he said:
"Here in Alabama I don't feel like I'm living. I am only existing, it

seems, you know * * * to be demoted from a staff sergeant E-6 down
to a boy, that is kind of hard to take."
This pattern of racial exclusion was revealed throughout our hear-

ing. The Alabama Power Co., which at the time of our hearing, em-
ployed 5,394 persons, had only 472 Negroes on its payroll. Only four of
its 1,300 craftsmen were Negro. We also learned at our hearing that
the American Can Co. at its Nalieola, Ala. plant had 1,550 employees,
of whom 7 percent were black only a handful of these black employees
were in skilled positions.
This is in an area whose population is over 60 percent black. Dan

River Mills, employer of 200 at its Greenville plant, maintained segre-
gated outdoor washroom facilities for its three Negro employees.
Employment discrimination is not unique to the South. In hearings

throughout the country, the Commission and its State advisory com-
mittees have gathered evidence of denial of equal employment oppor-
tunities.
In April 1966 we held a hearing in Cleveland, which revealed racial

exclusion in the trade unions. While 22 buildings trade unions had
4,976 Negroes among their 38,631 journeymen, several of the unions
had virtually no Negro members. In spite of the statistical evidence,
all the union leaders who testified vowed that they were in compliance
with the applicable laws.
The secretary-treasurer of Plumbers Local 55 stated that four of

their 1,428 journeymen plumbers were Negro and one of them had been
initiated a few days before our hearing began. He also testified that he
would welcome more members in the union, and felt that "these non-
union Niggers—Negro shops should organize * * *"
In San Francisco, the following year, we found no Negro elec-

tricians, ironworkers, or plumbers working on construction of the
Bay Area Rapid Transit System, a federally funded project.
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In June of this year, testimony received at an open meeting of
our Massachusetts State Advisory Committee in Boston showed that
of approximately 1,000 building trades apprentices in the Boston area
just 58 were black.
It is not only Negroes who are the victims of employment dis-

crimination • other minority groups as well have been denied equal
access to jobs. In San Francisco, we heard testimony regarding the
absence of job opportunities for Orientals and Mexican-Americans.
Last December we held a hearing in San Antonio, Tex. We found

that Mexican-Americans are underrepresented in virtually all fields
of employment. For example, El Paso Natural Gas Co. had less than
15 percent Mexican-Americans on its homeoffice staff and less than 1.
percent in its Permian operating division even though over 40 per-
cent of the population of El Paso are Mexican-American and even
though many of the counties serviced by the Permian Basin operations
have  substantial Mexican-American populations.

While the Commission strongly supported the adoption of title
VII of the Civil Rights Act of 1964, we have found that this legis-
lation needs strengthening if it is to be effective in changing the
discriminatory practices it was enacted to remedy.
The violent demonstrations in Pittsburgh 2 weeks ago are an ur-

gent warning that meaningful Federal enforcement of the law must
be undertaken immediately if equal employment opportunity is to be
attained through peaceful channels rather than by racial confrontation
in the streets.
1. Enforcement machinery.—The most critical defect of title VII

is its reliance on an administrative body with no enforcement power
for its implementation. The EEOC is authorized by the act to use
informal methods ("conference, conciliation, and persuasion") for
resolving charges of job discrimination. It has no power to impose
sanctions but only can refer cases to the Attorney General for action
or assist complainants in their conduct of private lawsuits.
The first 4 years of the EEOC's operations have shown the inade-

quacy of this authority. According to the testimony of the Chairman
of the EEOC before this subcommittee on August 11, the EEOC rec-
ommended that 26,065 of the 40,000 charges filed with it since 1965
be investigated. Of those cases which completed the decision process,
in 63 percent EEOC found reasonable cause to believe that illegal
discrimination had occurred. Yet conciliation was successful in less
than half of these. This indicates the limits upon EEOC's effective-
ness in the absence of enforcement power.
EEOC's lack of enforcement power robs it of a position of strength

from which to bargain with employers. The weakness of EEOC
raises grave doubts in the minds of many as to the Federal Govern-
ment's seriousness in enforcing this law.
The proposals under consideration by this subcommittee share the

premise that present title VII enforcement is inadequate. However,
they differ in the reforms they would institute. S. 2806 would give the
EEOC power to enforce title VII by litigation in the Federal courts,
whereas S. 2453 would authorize that body to issue cease-and-desist
orders after an administrative decision that an unfair employment
practice exists. In addition, S. 2453 would broaden the coverage of title
VII significantly.



I 64

The need for more effective enforcement power was emphasized in
a study, Jobs and Civil Rights, published this April and prepared for
the Commission on Civil Rights by Mr. Richard Nathan, then with
the Brookings Institution. Although Mr. Nathan, who now is Assistant
Director of the Bureau of the Budget and responsible for human re-
sources programs, favored giving EEOC cease-and-desist power, he
emphasized the need for ultimate enforcement authority as a means of
promoting compliance.
"The point is not so much that cease and desist authority would be widely

used—

Mr. Nathan wrote—
As that its availability would make it easier to secure compliance and coopera-

tion in every phase of EEOC operations.
In these terms, it is regrettable that at a time when civil rights unrest has

been increasing, Congress has allowed the relatively uncontroversial EEOC cease
and desist bill to languish.
Were this measure picked up and successfully pressed by either or both the

President and Congress, it could have considerable impact, both as a force for
advancing the cause of civil rights and as a symbol of the willingness of the
Federal Govermnent to pursue every available avenue for genuine progress in
this field.

As noted, Mr. Nathan recommended cease-and-desist authority, as
did the Commission in a major study of State and local government
employment released last month, "For All the People * " By All
the People." Although I believe that, effectively implemented, either
S. 2806 or S. 2453 would present a major step forward, on balance, the
cease-and-desist approach of S. 2453 is the alternative that is likely to
achieve the best results.
Of the 38 States (together with the District of Columbia and Puerto

Rico) which have fair employment practice statutes, 34 enforce their
laws through administrative agencies which have cease-and-desist
power.
Experience has shown that one of the main advantages of granting

enforcement power to a regulatory agency is that the existence of the
sanction encourages settlement of complaints before the enforcement
stage is reached.
In fiscal 1967, in only 5.4 percent of the NLRB unfair labor practice

cases closed was there issuance of a Board order. The remaining 94.6'
percent were disposed of without contested proceedings before the
Board.
Information on State fair employment practice commission indi-

cates this same effect of cease-and-desist authority. For example, the
executive director of the Pennsylvania Human Relations Commission
pointed to the fact that while 47 cease-and-desist orders were issued
in equal opportunity cases before the State agency, another 3,838 com-
plaints were processed successfully and adjusted without the need
for such order.
It seems unlikely that the court suit authority provided in S. 2806

would be equally as effective in producing settlements as the cease-and-
desist power of S. 2453. TJnder title VII as it has been since enactment,
employers have in fact been conciliating under the threat of ultimate
court suit—private suit and in some cases suit by the Attorney Gen-
eral—and yet this has not prevented the high rate of conciliation
failure—more than 50 percent—to. which I have already referred.
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Another consideration which seems to favor the cease-and-desist
alternative is the nature of the issues raised in employment discrimi-
nation cases. They are not simple issues. In the past several years, the
development of the law of employment discrimination has made it in-
creasingly clear that the most significant subject of dispute is often not
whether there has been discrimination but what the appropriate
remedy is to correct discrimination.

Further, the question of remedy is itself often not posed as to just
one person or small group of persons who have been discriminated
against but involves discriminatory practices inherent in the em-
ployer's basic methods of recruitment, hiring, placement, or promo-
tion.

Increasingly, the district courts have found themselves grappling
with complex questions of remedy involving, for example, the re-
structuring, plantwide, of pay scales, progression lines, and seniority
structures.
The nature of the issues arising under title VII suggests that reli-

ance upon the expertise of trial examiners in administrative pro-
ceedings is desirable. Enforcement of Federal law in other compara-
bly complex settings is done primarily through administrative agen-
cies: The FTC, SEC, CAB, ICC, to list just a few. They have the
power to issue appropriate orders, after notice and hearing, to remedy
violations of the law.
I believe that efficiency and predictability will be enhanced if the

necessary detailed case-by-case findings of fact and fashioning of
remedy is performed by a cadre of hearing examiners versed in this
subject matter.
In the past 5 years, it was found necessary to rely on administrative

machinery in another area of civil rights enforcement—school desegre-
gation. For 10 years following the Brown decision, private court suits
were relied upon exclusively to desegregate schools.

Significant progress in school desegregation, however, did not occur
until HEW began using the administrative procedures authorized by
title VI of the Civil Rights Act of 1964.
Although there appears to be an unfortunate current trend to revert

from administrative handling of school desegregation to reliance on
the courts, it is noteworthy that the courts welcomed HEW's adminis-
trative role, particularly where detailed questions of remedy are in-
volved. Judge Brown of the fifth circuit observed:
These executive standards, perhaps long overdue, are welcome. . . . By the

1964 Act and the action of HEW, administration is largely where it ought to be—
in the hands of the Executive and its agencies with the function of the Judiciary
confined to those rare eases presenting justiciable, not operational questions.
348 F. 2d 1010,1013-1014 (5th Cir. 1965).

I believe that comparably complex and "operational" issues arise in
connection with the case-by-case identification and shaping of remedy
for employment discrimination.
By the same token, exclusive reliance on litigation means reliance

on our already overworked Federal district courts.
The complexity of the issues in employment discrimination cases

can give rise to an enormous expenditures of judicial resources. For
example, Judge Allgood of the Federal District Court for the North-
ern District of Alabama, wrote an opinion 157 pages in length in
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United States v. H. K. Porter, a title VII suit alleging employment
discrimination in a single steel plant. Judge Allgood stated in his opin-
ion that enough use was made of pretrial discovery in that case to 'fill
several court files."
Not only do cases of this complexity tax the courts but they also

require hundreds of hours of preparation by the lawyers handling
them. Deputy Attorney General Kleindienst, in his statement sub-
mitted to this subcommittee, acknowledged that "employment cases are
difficult to prepare and prove." In fiscal year 1968, the Department of
Justice brought only 22 such cases. Raising that number to a meaning-
ful level probably would require an enormous number of additional
lawyers.
The administration has indicated a readiness to place more reliance

on court enforcement in school desegregation than has been the case
in the past. If, in addition, the bill to extend the Voting Rights Act
proposed by the administration—with its judicial enforcement provi-
sions—is enacted, and then S. 2806 also is enacted, placing all employ-
ment nondiscrimination enforcement in the Federal district courts, we
may run the danger both of adding serious problems of delay to the
solution of our civil rights problems and at the same time further ob-
structing the efficient and effective course of justice in other areas.
In fiscal 1967 the average wait from the time a case was ready for

trial until nonjury trial in the Federal District Court for the Eastern
District of Louisiana was 24 months; in the Southern District of New
York the figure was 38 months.
Those figures, indicating the degree of congestion which already

p,xists in the Federal district courts suggest the problem of delay which
individual complainants in title VII litigation might encounter, even
though S. 2806 provides for expedited handling of such cases.
While delays also inevitably are encountered in administrative pro-

ceedings, it should be noted that the average amount of time from the
filing of a charge by an individual until the issuance of a trial ex-
aminer's decision in an unfair labor practice case before the NLRB
is less than 71/2 months; and, as noted, about 95 percent of unfair
labor practice cases are disposed of without proceedings beyond this
stage.

,Proceedings in Federal district court are subject to fixed rules,
governing such matters as pleading and motion practice, which afford
opportunities for dilatory tactics often not present in administrative
proceedings.

Also, administrative proceedings are less constrained than Federal
district court proceedings by formal rules of evidence. Accordingly,
administrative proceedings often may be less subject to delay and less
burdensome for the parties than suit in Federal court.
It might seem to some unfair to deny to civil rights complainants

this easier and more expeditious forum when it is granted to those
often large and powerful businesses which are regulated by such
agencies as the FTC, SEC, CAB, and ICC.
As I have noted, a principal purpose of granting EEOC enforce-

ment power is to encourage employers to conciliate cases. To the ex-
tent that cease and desist affords a more expeditious remedy than court
suit, it should promote a great willingness on the part of employers
to conciliate without delay.
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Questions have been raised regarding the time necessary to hire and
train hearing examiners and to make the enforcement machinery of
S. 2453 operative. We do not have the answers to these questions.
However, the purpose of the proposals before this subcommittee is

to provide the most effective enforcement possible of equal employment
opportunity. I question whether we should settle for one approach
merely because it may be easier to institute initially, if the alternative
is an ultimately more effective one.

2. Coverage of State and local government employees. A second
major defect of title VII to which I would like to turn now is that it
exempts State and local employees from its coverage.
It is clear under the 14th amendment that no State or political sub-

division may engage in discriminatory employment practices. In ex-
empting public employees from coverage, the act paradoxically with-
holds a Federal protection which is made available to private employ-
ees, to whom the Government owes no comparable constitutional duty.

Just as the Commission has in the past urged that EEOC be granted
enforcement power, so we have urged that public employees be afforded
the safeguards of title VII, as provided in S. 2453.

State and local government ranks among the Nation's most impor-
tant sources of employment. In February 1967, this sector employed
4.4 million persons, an increase of almost 83 percent since the early
1950's.

State and local governments offer a wide variety of jobs for all levels
and skills of employees and in all areas of the country. The California
State Personnel Board lists approximately 3,000 job categories in its
manual. It can be anticipated that this sector will grow at even a
faster pace if revenue sharing and manpower training proposals pres-
ently under consideration are enacted.
The Commission's report "For All the People * * * By All the

People" examines equal opportunity in public employment in seven
urban areas located throughout the country—North as well as South.
The report finds that in the areas studied, widespread discrimination
against minority group members exists in State, city, and suburban
government. employment.
In some cases, the report finds, jobs requiring little skill and offering

scant chance of advancement are regarded as "Negro jobs" and are
held primarily by black workers. In six of the seven areas studied,
Negroes constitute over 70 percent of the common laborers. On the
other hand, most white-collar jobs—with the exception of health, wel-
fare, and others concerned with minority group problems—were found
to be considerably more inaccessible to minority persons. This im-
balance was found to be attributable in large measure to a wide variety
of discriminatory practices in hiring, placement, and promotion.
The existence of these denials of equal access to employment oppor-

tunity is evidence that State personnel agencies have failed to monitor
their own programs effectively.
"For ALL the People * * * By ALL the People" concludes as

follows: "The basic finding of this report is that State and local gov-
ernments have failed to fulfill their obligation to assure equal job op-
portunity * * *. Not only do State and local governments consciously
and overtly discriminate in hiring and promoting minority group
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members, but they do not foster positive programs to deal with dis-
criminatory treatment on the job.
Given the widespread continuance of these discriminatory practices,

there is no justification for continuing to withhold the much-needed
protection of title VII from employees of State and local governments.
At present a public employee can, of course, assert his right under

the Constitution to bring a suit in court for discrimination in public
employment. However, experience has shown that it is unrealistic to
expect individuals to bear this burden.
Employment litigation is expensive and time consuming. Further, it

is not normally undertaken by individuals who may be afraid of the
courts, who cannot afford time off from work, or who are afraid of
losing their jobs. As a practical matter, such enforcement is no en-
forcement at all.

3. Coverage of eight employees. I would like to urge the extension
,of the coverage of title VII to employers of eight or more as provided
in S. 2453. This would extend the protection of title VII to over
,6,500,000 additional Americans.

This expansion of coverage also would give EEOC jurisdiction over
a, large portion of small employers, many of whom are located in the
inner city, who are not presently covered by title VII. These smaller
employers are ones with whom minority groups come in frequent con-
tact. To include these employers within the coverage of title VII is to
promote equal employment opportunity within minority neighbor-
hoods.

Also, by reducing the number of employees which an employer must
have to be covered by title VII, the Federal legislation would be
brought more closely in line with that of the States, whose FEP laws
generally cover the small employer.
4. Transfer of OFCC functions. Section 8 of S. 2453 would trans-

fer the functions of the Office of Federal Contract Compliance to
EEOC.
The study prepared by Mr. Richard Nathan, "Jobs and Civil

Rights," presents a thorough analysis of the programs and procedures
by which the Federal Government seeks to advance the cause of equal
employment opportunity. This study reviews in some detail the opera-
tions of the Justice Department, of EEOC, and of Federal manpower
programs, and concludes that the contract compliance function of
OFCC should be transferred to EEOC. There is much to be said for
this conclusion.
The transfer would promote the centralized enforcement of all Fed-

eral employment nondiscrimination programs under one agency,
thereby eliminating much of the duplication of effort and confusion
which has arisen from the bifurcation of these two major Government
programs.
While consolidation would help correct administrative problems of

overlap and lack of coordination in the field, an equally significant
contribution should be to promote clarity and uniformity in the Fed-
eral law of employment nondiscrimination by having the rules for
defining discrimination and shaping remedy developed under the aegis
of a single agency.
In testimony before this subcommittee, Secretary of Labor Shultz
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presented a number of arguments against this transfer of responsi-
bility.
Perhaps the most weighty argument he advanced was the desirability

of having the contract compliance function work closely with Federal
manpower programs—to support affirmative action by Federal con-
tractors. This, the Secretary argued, would best be done by leaving
both functions in a single agency, the Department of Labor.
The Nathan study, while recognizing the legitimacy of this argu-

ment, concluded that it is outweighed by the other considerations of
effective management referred to above.
Furthermore, this argument seems to rest on the assumption that

manpower program support for affirmative action is relevant only
in the enforcement of Executive Order 11246 and not of title VII.
This is not the case. It is equally essential, for more effective enforce-
ment of title VII, that EEOC develop better means for using Federal
manpower programs in remedying employment discrimination dis-
closed in title VII proceedings.
This observation again underlines the fact that title VII and Exec-

utive Order 11246 are in fact addressed to one and the same problem—
identifying and remedying employment discrimination—and that
there is no reasonable basis for continuing to have two duplicating
mechanisms deal with that problem.

Secretary Shultz also asked for a reasonable probationary period to
test whether OFCC can be made effective; Secretary Shultz declined
to contest the charge that OFCC thus far has been a failure. Though
the Secretary emphasized that a number of commendable steps are
being taken to strengthen the contract compliance program, these
steps—which would be necessary whether the contract compliance re-
sponsibility is retained by the Department of Labor or not—simply do
not meet the real point, which is that the reason for transferring
OFCC's functions to EEOC is that, as concluded in the Nathan study,
this is the most efficient and effective alinement for Federal enforce-
ment of Executive Order 11246.
Where consolidation of function is needed—as I believe clearly is

the case here—the Secretary's announced plans for interagency coor-
dination are at best halfway steps to the real solution of the problem
of coordination.
It cannot be too greatly emphasized that this transfer of authority

can work only if—as provided in S. 2453—EEOC also is given the
power now vested by Executive Order 11246 in the Secretary of
Labor to invoke sanctions for noncompliance, including the cancella-
tion of contracts and debarment of contractors.
In addition EEOC also should be given additional staff commen-

surate with this responsibility. OFCC has operated for some time with
a staff of less than 18 professionals; Secretary Shultz indicated that
only modest increments in present staff have been requested.
While I question the adequacy of this level of staffing—whether the

function is transferred to EEOC or not—it also should be noted that
the transfer to EEOC would strengthen the contract compliance pro-
gram even without increasing the transferred staff level, by making
available to it the support of the legal, investigative, conciliation, and
research staffs now possessed by EEOC.
In conclusion, I wish to stress again that the Nation is faced with a

massive problem of employment discrimination, that millions of
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Americans still are relegated to second-rate jobs at second-rate pay.
We have temporized with this problem for many years, but now time
is running out.
Father Theodore M. Hesburgh, now chairman of the U.S. Commis-

sion on Civil Rights, in a 1961 report of the Commission, put his own
view of our national priorities in the following terms:
Personally, I don't care if the United States gets the first man on the moon, if

while this is happening on a crash basis, we dawdle along here on our corner of
the earth, nursing our prejudices, flouting our magnificent Constitution, ignoring
the central moral problem of our times, and appearing hypocrites to all the world.

I hope that a sense of urgency such as this will propel this subcom-
mittee and the Congress toward speedy enactment of legislation pro-
viding for the strongest possible measures to give effect to our national
promise of equal employment opportunity for all.
What Father Hesburgh stated in 1961 is, with the passage of 8

years, still more compelling today:
We have the opportunity in our time to make the dream of America come

true as never before in our history. We have the challenge to make the promise
of our splendid Constitution a reality for all the world to see. If it is not done
in our day, we do not deserve either the leadership of the free world or God's
help in victory over the inhuman philosophy of communism. Even more funda-
mentally than this, we should as a nation take this stand for human dignity
and make it work, because it is right and any other stance is as wrong, as
un-American, as false to the whole Judeo-Christian tradition of the West as
anything can be.

Mr. NAGLE. Senator Williams was called away for a moment. I be-
lieve he will be back in a few minutes.
I did have one question I would like you to comment on in the

meantime. Do you have any conclusions as to how effective State
fair employment practice commissions have been in combating em-
ployment discrimination by State and local governments?
Mr. GLICKSTEIN. Unfortunately State and local fair employment

commissions in general have not been very effective. Most of the lit-
erature that I have read that has examined the operations and func-
tions of State and local commissions paint a rather sorry picture.
There are perhaps two or three of the 38 commissions in the country

that are effective agencies. Our study in the areas that we investigated
for our public employment study included States that have State
and local commissions, such as California and Michigan. We found
nevertheless that there was employment discrimination in the State
and local governments in those areas.
So I think it is fair to conclude that State and local commissions

have not dealt with this problem adequately.
Mr. NAGLE. Are most of these commissions authorized to deal with

that problem in their own State governments?
Mr. GLICKSTEIN. I believe that is true of the Michigan commis-

sion and the California commission, yes. Our study of State and local
governments concentrated on seven areas. We did not cover the whole
country, but in some of those areas—for example, Louisiana—they
don't have a commission that can deal with anything. So they don't
deal with that problem.
Mr. NAGLE. Senator Eagleton could not be here today but he would

like your observations on whether a concentration of all the civil
rights efforts in the one agency would make them more vulnerable to

4'
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appropriation cuts than is now the case with the civil rights activities
lodged in several agencies.
Mr. GLICKSTEIN. Well, that is a very sensitive question. As you

know, there have been proposals not only to include all of the
employment jurisdiction of the Federal Government in an agency but
to bring together, perhaps in a Cabinet-level agency, a Department of
Human Rights, all of the civil rights functions, including various ac-
tivities of the Justice Department and other agencies.
One Objection that has frequently been raised to that is that it would

be vulnerable to appropriation cuts. But I think that the time to be
concerned about problems like that is past. I think if we are going to
deal with serious problems of employment discrimination and other
civil rights problems, we just have to face up to what they are and
bring them out in the open.
I don't think that we hide within a variety of different agencies our

efforts to reach the moon or other planets, and I don't think we should
hide within a variety of different agencies our efforts to deal with
civil rights violations. I think they should be put in one place and
we should deal with them. I think one lesson we should learn from the
moon program and other space programs is that when we want to do
something we can do it, and one way to make sure we do it is to con-
centrate the resources necessary in one place with the adequate author-
ity to accomplish that goal. That is what was done with the moon
program and should be done with employment and other forms of
discrimination.

. Mr. MITTELMAN. Just following up on that, I agree with that
statement on paper; theoretically I agree with Mr. Nathan's conclu-
sion that for administrative purposes these functions should be cen-
tralized. But this is not a theoretical problem; if is a practical prob-
lem of getting the money to really implement this program on the
part of the Government.
The fact of the matter is that EEOC has not been able to get the

kinds of appropriations that has enabled it to cope with the workload
it now has. It seems to me if we put the Office of Federal Contract
Compliance into the Commission's functions, we are going to be com-
pounding the problem, especially if we give a cease and desist order at
the same time.
I was wondering if you have given any thought to the possibility

of some time phasing of this joint function; that is, for example,
you might give the Commission cease-and-desist order power to de-
lay the transfer of EEOC until the Cominission has had time to ab-
sorb its change in this function and until we see what effect this really
would have on the Commission's operation.
Mr. GLICKSTEIN. Let me answer your question in two parts. First

of all, I don't think that there have been enormous resources concen-
trated in the Labor Department to deal with contract compliance.
I believe there are 18 professional employees in the Office of Federal
Contract Compliance who deal with that problem as of today. Cer-
tainly, EEOC, if it had this responsibility, could find 18 employees
to do the same work.
Going beyond that, I think it is a serious problem that we might,

under 2453, burden the EEOC with so many additional responsi-
bilities that it would just sink under the weight of all this, and fur-
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ther disillusion people as to the capacity of the Federal Government
to deal with these problems.
We have given some thought to the possibility of phasing in these

additional functions, and it might be a good idea. As you know, when
title VII was passed, there was a gradual phasing in of coverage for
the very reason that you suggested—that it was felt that initially
EEOC could not handle complaints against employers of 25 and over,
so it started with 100 and more, then went down to 75, 50, and 25 or
more over a period of years. I think, especially if EEOC is given
cease-and-desist power, it probably would be a good idea to phase
in those other responsibilities at yearly intervals and give the EEOC
a chance to gear up to carry out its cease-and-desist authority ef-
fectively.
Mr. MITIELM.AN. Pursuing the same point a little differently, do

you think there is any danger that if we concentrate all of the civil
rights functions in one agency, we will somewhat dilute the effect
that you now have, a least in part, of having the whole Government,
every agency, committed to this function?

Isn't there some possibility, some danger of the public coming to
iview EEOC as kind of a separate agency, "that s the one that is

concerned with civil rights; we don't have to worry about the rest of
the Government," not only the public but the rest of the Government
also coming to that conclusion?
It seems to me one of the virtues of the program as it exists now—

and I agree that there are a lot of problems in the program—is that at
least people, I think, are beginning to understand the entire Federal
Government has a commitment to equal employment opportunity.
Do you think there is any danger if we centralize everything in

EEOC we might dilute this?
Mr. GLICKSTEIN. As I understand S. 2453, even if the Office of fed-

eral Contract Compliance functions were transferred to EEOC, the
various Government contracting agencies would still retain responsi-
bilities that they have now to insure there is no discrimination. They
would still have that initial responsibility. So we wouldn't be depriv-
incr them of that responsibility.
However, the point you make of the necessity of all Federal agencies

to realize the civil rights implications of their programs is a very good
one. I think as long as we have title VII on the books, which does give
the responsibility to individual agencies to make sure that their Fed-
eral assistance programs are free of discrimination, we will create an
atmosphere in the Federal Government that just as it is important to
build highways, it is equally important to make sure that when those
highways are built Federal dollars are spent in such a way that
everybody gets a fair shake.
I think the point you make is very well taken, that it is a responsi-

bility of our Commission as of other agencies concerned with civil
rights, to impress upon all Federal agencies that civil rights is not
something off in the corner; it is something that is part of every single
Federal agency's program.
Mr. MITTELMAN. One last question. You have completed your study

of the State and local governments. Have you done anything in the
area of Federal employment?

4
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Mr. GLICKSTEIN. Our agency has never undertaken an in-depth
study of Federal employment as it has of State and local government
employment. We have, in the course of some of our hearings, dealt
with individual situations, but we have never done an in-depth study.
As I recall, most of these individual situations we dealt with in-

volved Federal civilian employees working on military installations,
and we have not found a very pretty picture in these situations.
Mr. MrrTELmAN. Do you expect to be getting into that area in the

future?
Mr. GrAcKgrEIN. We have just been preparing our budget submis-

sion for fiscal year 1971. One of the studies we are proposing for that
year is an in-depth study of the operations of the Civil Service Com-
mission and the whole Federal employee equal opportunity program.
So we do expect to get into that area.
Mr. MITTELMAN. Thank you very much.
Mr. NAGLE. Pursuing one of Mr. Mittelman's questions, do you think

that EEOC, as an independent agency, has the potential for as effec-
tively coordinating the nondiscrimination aspects of the procurement
program as has an agency such as OFCC, which is closer to the
executive?
Mr. GLICKSTEIN. One difficulty with the question that you ask is

that I don't know what the word "effectively" means, because I have
never seen it done effectively. It has been done very poorly in the past.
In fact I think Secretary Shultz almost acknowledged when he was
here that the program has been a failure, but he asked for a proba-
tionary period to try to improve it.
I am not sure it could be done any worse. I would think that perhaps

EEOC would be freer from political pressures or pressures from
various interest groups than would an executive agency in the Gov-
ernment. I think that if it were made clear, if the President delegated
to EEOC this authority to carry out this program, then I think the
other Federal agencies would go along.

Senator WILLIAMS. Thank you, Mr. Ghckstein.
Our next witness is Mr. W. L. Thornton, President of the Southern

States Industrial Council.

STATEMENT OF W. L. THORNTON, PRESIDENT, SOUTHERN STATES
INDUSTRIAL COUNCIL

Mr. THORNTON. My name is W. L. Thornton of St. Augustine, Fla.,
and I am president of the Florida East Coast Railway. I am appearing
before you today in my capacity as president of the Southern States
Industrial Council to present the council's views on S. 2453, a bill to
expand the scope of activities and the powers of the Equal Employ-
ment Opportunity Commission.
The Southern States Industrial Council is an organization dedicated

-to preserving and strengthening the free enterprise system. Its mem-
bership comprises approximately 3,000 business and industrial firms,
85 percent of them located in a 16-State area extending from Texas
to Maryland and the remaining 15 percent widely scattered through-
out the United States. The council's headquarters are in Nashville,
Tenn. We appreciate this opportunity to be heard.
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It is our belief that S. 2453 and other bills to expand the powers of
the Equal Employment Opportunity Commission are a threat to the
rights of the States and the rights of the individual. In the area of
States rights, it is the declared policy of the Southern States Industrial
Council to "safeguard the rights of individual States by holding the
Federal Government to the delegated power as specified by the Fed-
eral Constitution and to the statutory procedure in administrating that
power."
In the area of individual rights, it is the declared policy of the

council to "protect in every way the rights ol the individual as guar-
anteed by the Constitution. These fundamental rights are inherent
in every citizen and must be preserved inviolate."
SSIC is dedicated to equality of economic opportunity for all.

Americans without regard to race, color, or creed as one of the funda-
mental rights of citizens. We believe the words to be stressed here are
"equality" and "opportunity" and will have more to say about that
later in this statement.
The council is gravely concerned over the continuous growth of

administrative agencies of the Federal Government and the steady
encroachment of the Federal bureaucracy into areas of State author-
ity. Expansion of title VII of the 1964 Civil Rights Act to cover
State and local governments and bring their employment practices
'under the jurisdiction of the EEOC would be a major step toward
bringing those governmental units under Federal control and under-
mining their authority.
If this trend is not halted, the balance of State and Federal powers

so carefully planned by the Founding Fathers will be completely de-
stroyed. This is one of the reasons we are opposed to any extension of
the powers of the EEOC.

Thirty-nine of the States and many municipalities have their own
fair employment practice laws, and it appears to us that further in-
trusion of the EEOC into the area of State and local governments is
unwarranted and will serve only to slow the development of State fair
employment practice programs.
The council opposes extending EEOC jurisdiction to firms with as

few as eight employees. The owners and operators of small business
firms already have been saddled by government at all levels with a
heavy burden of keeping informed of the details of governmental rules
and regulations, submitting to inspections and filling out forms, and
maintaining many kinds of records.
Government should be concerned with encouraging the establish-

ment and operation of small business enterprises, for this means more,
employment opportunities for all. Making the smallest business enter-
prises subject to the EEOC, adding still another burden of Govern-
ment regulation on the small businessman, is a step in the opposite
direction. Furthermore, we do not believe there is any need for this
extension of jurisdiction.
The labor supply is short today. Most operators of not only small

business establishments but large companies as well are having a great
deal of difficulty in finding the employees they need. In the search for.
qualified employees, race, color, or creed are daily becoming less im-
portant factors to the employer, if they were factors for him in the'
past.

4
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The proposed expansion of the EEOC's jurisdiction could tremen-
dously increase the EEOC caseload. According to the EEOC report
for 1968, its backlog of cases to be investigated and conciliated con-
tinues to grow. Caseload per fiscal year jumped from 8,854 in 1966 to
15,058 in 1968, the EEOC annual report stated, and S. 2453 would add
another vast segment of the public to the Commission's domain.
It would seem the wiser move to allow the Commission to develop

its present machinery and practices toward the judicious handling of
the present caseload rather than taxing it with further expansion of
authority.
Senator WILLIAMS. Your concern there is with the EEOC and their

problems?
Mr. THORNTON. Yes, sir.
It is the section of the bill giving the EEOC power to issue cease

and desist orders to which we object most strongly.
In the Civil Rights Act of 1964, Congress carefully stipulated that

an employer accused of violating the equal employment opportunity 
iprovisions would be entitled to a trial n court, specifically the Federal

district court of his locality. S. 2453 wipes out that right to a court
trial and gives the Equal Employment Opportunity Commission itself
the power to determine the facts and to adjudge the guilt or innocence
of the accused.
The new legislation also takes from the Federal district courts and

gives to the Commission itself the power to issue orders and decrees,
requiring "affirmative action" on the part of employers, such as the
"reinstatement" of former employees and the "hiring' of new employ-
ees, with "back pay."
There has probably been no legislation advocated in Congress,

within recent years, that contains a greater danger of injustice and
oppression than does this proposed statute. The issue is not whether
discrimination, with respect to employment opportunities, should be
prohibited. That is the law, and it is not now being challenged.
The question is whether in case of disagreement or dispute as to an

-employer's compliance with the law, he shall no longer have the right
to a trial in court—a right which is not only traditional and funda-
mental, but which has heretofore been assured to him in the Civil
Rights Act itself. The EEOC is not a judicial, nor a semijudicial body.
In the long history of struggle with governmental power, men have

painfully learned that the difference between a trial by court and a
trial by bureaucracy is the difference between day and night.

There is little consolation to be found in the fact that the new
act would provide that the employer, who considers that the Commis-
sion has imposed an unjust order upon him, could seek review in the
appellate courts.

It has become all too familiar that the appellate courts, deluged by
such petitions to review the actions of administrative agencies, uni-
formly tend to declare that they would not themselves have made such
a finding or ruling as the agency has made but that the matter is one
committed by Congress to the discretion and"expertise" of the adminis-
trative body, and that they are, therefore, not disposed to interfere.
There are still further aspects of the proposed legislation which are

startling. The procedure prescribed in the new act by which the Com-
mission would move through a case would be upon "a complaint," filed
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by the Commission with itself, asking itself to adjudge in favor of it-
self, and to grant to itself a decree against the defendant. In such
a statute, American jurisprudence would seem to have arrived at a
strange state indeed.
The present statute stipulates that the court may issue an order

against the employer if it finds that he "intentionally engaged" in a
violation of the law. S. 2453, in abolishing the right to a court trial,
also deletes entirely this fundamental limitation. It provides that
if the Commission should, for any reason, decide not to proceed upon a
charge then the respondent may still be subjected to a lawsuit upon
that charge at the hands of any "aggrieved person."
S. 2453 provides that the Commission may at any time upon reason-

able notice, modify or set aside, in whole or in part, any finding or
order made or issued by it. This provision appears to us to be much
too broad, and if it were taken literally, it would seem that under this
bill there would be no such thing as a final order of the Commission.
It would keep the employer found guilty of some infraction in em-
ployment practice forever subject to further penalty or EEOC orders
for that same infraction.
The Southern States Industrial Council does not believe there is a

demonstrated need for giving the EEOC any additional powers. If the.
Congress desires to grant the EEOC additional authority, it is sug-
gested that the better method would be to grant the Commission the.
power to bring action in Federal district court after a finding of "prob-
able cause" of violation of title VII and failure of conciliation. This
is basically the method that would be followed under S. 2806, which
was introduced on August 8.
One of the key sections of the bill would transfer functions of the

Office of Federal Contracts Compliance from the Labor Department
and the equal employment opportunity activities of the Civil Service
Commission to the EEOC. If this would result in an end to the dupli-
cation of investigations and reviews by the various Government 

iagencies involved n the field of equal employment opportunity, this
would be one of the few salient features we find in S. 2453.
Earlier in this statement we placed stress on the words "equal"

and "opportunity." We now come back to that because we believe
it is the key to many of the problems arising from the actions taken
by Federal officials under the heading of civil rights.
We believe the Congress made clear in civil rights legislation that

it intended to prevent discrimination in hiring and advancement of
employees on the basis of race and did not intend to compel preference
in employment and advancement of racial minorities. Nor was any
congressional sanction given to establishment of percentages or quotas
in employment of members of racial minorities.
Yet some Federal employees in missionary zeal to achieve what in

their view is justice for racial minorities, insist on preference in the
employment and advancement of members of minority groups, not
just equality of opportunity. This is reverse discrimination because it
denies equality of opportunity to white applicants and employees. It is
a violation of the civil rights laws and the constitutional rights of the
individual.
The pressure of Federal officials for preference in employment op-

portunities, for members of racial, minorities is one of the principal
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reasons the Southern States Industrial Council is opposed to giving
additional powers to the Equal Employment Opportunities Commis-
sion. We therefore, oppose passage of S. 2453 and urge that the Con-
gress, instead, take steps to see that the rights of both black and white
citizens to equal employment opportunities are safeguarded and the
intent of the Congress is not twisted by employees of Federal agencies
and departments.
Senator WILLIAMS. I apologize that I was called to another com-

mittee, Mr. Thornton, and I haven't read all of your statement and
didn't hear the earlier part, but your last statement suggests that
Congress take steps to see that the rights of the black and white
citizens to equal employment opportunities are safeguarded.
Now, do you have an alternative to the suggested alternative to

either of the approaches before the committee now?
Mr. THORNTON. Well, I feel, Senator

' 
that the machinery that is

inow provided in the 1964 Civil Rights Act is adequate if it s fully
utilized. I feel that the use of conciliation, the use of negotiaitons be-
tween the parties to derive a voluntary solving of the problem will
provide an in-depth and a long-reaching solution to the problem.
The purpose and intent, as I understand the 1964 Civil Rights Act,

was to try to arrive at a solution to discrimination in employment and
advancement policy. I think this can be done better if it is done on
a voluntary basis.
• Senator WILLIAMS. You are President of the Florida East Coast
Railway?
Mr. THORNTON. Yes. I am appearing here, however, as a representa-

tive of the Southern States Industrial Council.
Senator WILLIAMS. I appreciate that as representative of the South-

ern States Industrial Council is your capacity here. But your occupa-
tional capacity is with the East Coast Railway, and I understand that
EEOC has received no complaints about your operation.
Mr. THORNTON. No, sir. We have in fact been complimented on our

efforts in this direction. We feel—and I think perhaps we may be not
alone in this—that great progress has been made in the South in elimi-
nating many of the problems that we are talking about here in dis-
crimination.
I think this is a result of the growth, the business opportunities,

the employment opportunities that have been achieved through free
enterprise and through this area, and I think a great deal of the credit
goes to the progress that is being made throughout the country and.
particularly in the South as a result of free enterprise and the op-
portunity, the job opportunities that are being developed through free
enterprise and through the training that is being provided people by
industry.
Senator WILLIAMS. Where is your railroad's home base of opera-

tions?
Mr. THORNTON. St. Augustine, Fla., is our headquarters.
Senator WILLIAMS. I am sure the statistics bear you out on that part

of our country the South and its employment opportunities are
growing. There is no doubt about that. A lot of the former northern
textile industry is now southern based I should know, painfully, be-
ing from a former northern textile State.
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Thank you. I would like to talk with you further but, as you know,
we are having time problems. Thank you very much.
Mr. THORNTON. Thank you very much, sir.
Senator WILLIAMS. Now we have Mr. Julius Hobson. Mr. Hobson,

you do not appear in any representative capacity this morning. You
speak for 

STATEMENT OF JULIUS W. HOBSON, WASHINGTON, D.C.

Mr. HOBSON. I appear as a Federal employee on leave, speaking
about the opportunities inside the Federal Government.
Senator WILLIAMS. As an individual Government employee on leave;

is that it?
Mr. HOBSON. Right.
Senator WILLIAMS. On leave for a day?
Mr. HOBSON. On leave for 1 year to do a study on education in the

District of Columbia in public schools. I am a social science analyst,
and have been on leave of absence since April and will be until next
April, doing a study of public education as a member of the District
of Columbia Board of Education.
I want to thank you for an opportunity to appear here and I want

to give my unqualified support to the legislation which is before this
committee. I also want to say that I am very happy to hear of the
attack on job discrimination in private enterprise.
I don't share the opinion that there has been that much progress in 

iprivate employment n the South in terms of job discrimination. Some-
how the data just don't seem to indicate to me that there has been a
great leap forward.
I am very much concerned about the fact that I am a taxpayer in

the United States and an employee of the Federal Government of the
United States and that there is job discrimination practiced by an
agency where my tax money is used to create jobs denied me.
I am very much concerned about the role of the Civil Service Com-

mission of the U.S. Government as a keeper of the keys to what we
call merit employment in the United States. I have, over a period.
of 25 years of Federal employment represented over 50 Federal em-
ployees in job discrimination proceedings and have never won a case.
I have had cases in which the evidence was so airtight that you could
have won them in a South African court.
The U.S. Civil Service Commission as of 1966 had 818 black classi-

fied employees, 73 percent or 600 of these were in grades GS-4 and
below. Some 21 or 2.6 percent were in GS-11 and above. While we
are concerning ourselves with private enterprise and Philadelphia
plans, and so forth, it seems to me we ought to get our Federal house
in order.
If I were the owner of a private company called upon to end dis-

crimination, I would first want to know how the Government itself
is dealing with this problem. The Government is dealing with this
problem through the Civil Service Commission which has a very bad
record.
I have submitted to this committee my testimony and I will not

sit here and repeat the data from my testimony. Now I have some
pictures which I would like to show, because I think pictures are
worth a thousand words.

4
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I am in the process now of preparing litigation to sue the head of
every Federal agency in the executive branch of the Government
for discrimination in the employment of black employees women,
and Spanish Americans. I would like to show you the 1967 

employees,

picture which are the latest available data on this subject, if I may.
I have here a chart, Mr. Chairman, showing that 78.7 percent of the

black employees in the Federal Government are concentrated in grades
GS-1 to GS-6; that 19.8 percent are concentrated in grades GS-7
to 12; and that only 1.6 percent of all black employees in the entire
history of the Federal Government have ever achieved grade 13 and
above. Mr. Chairman, we are talking about 133,626 positions in 1967.
I think that this is a picture of job discrimination. Black employees

in 1967 held 10.5 percent of all jobs in the Federal Government. I
have prepared the same kind of chart, which I would like to show
you, on women employees. Women are hardly citizens of the United
States. They are worse off in Federal employment than black people.
In 1967, 80.4 percent of the women in the Federal Government Gen-

eral Schedule and equivalent are in GS-1 to 6 jobs. About 18.3 percent
were in grades GS-7 to 12, and less than 1 percent were in grades 13
and above.
In 1962, the Attorney General of the United States reinterpreted

an old law to stop personnel offices from requesting registers of
"men only" for jobs which they had set aside for men. Women were
not guaranteed an equal opportunity for appointment at all levels
until 1962.
One of the other classes which I would concern myself with are

Spanish Americans. Mr. Chairman, 65.8 percent of all of the Spanish
Amerieans employed in the Federal Government of the United States
are in grades 1 to 6, and only 3.3 percent of Spanish Americans
are GS-13 and above.
These are data published by the Civil Service Commission, under

the seal of its Chairman. If these figures can be presented to show that
discrimination is not true, then I certainly would like to be informed.
I submitted to the Civil Service Commission, through Congressman
Ryan of New York, many of the 300 cases on job discrimination
which I collected throughout the United States from Federal em-
ployees. 4,000 employees signed petitions and asked the Congress of
the United States to hold hearings on Federal job discrimination. We
could not get a regular committee to do so thus Mr. Ryan convened
an ad hoc committee last December and held hearings.
I have the 300 briefs back from the Civil Service Commission. They

did not find for plaintiff in a single case. So I am here to charge that
the EEOC machinery is useless intimidating, and completely lacks
credibility. We thus have to go to the U.S. District Court to deal with
this problem.
It has been said there is great progress being made in the Federal

Government and that the picture is going to be different when the
new statistics are published. Well, I have here, Mr. Chairman, a
chart which I have developed which shows the total number of new
General Schedule and similar jobs in the Federal Government from
1962 through 1967. Out of 155,304 jobs GS-9 and above, black people
acquired only 6.4 percent. Out of 51,099 such new jobs in the Federal
Government GS-8 and below, 53 percent went to black people.
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Senator WILLIAMS. Let's slow down here, Mr. Hobson. Let's do
that again.
Mr. HOBSON. All right. This is Federal employment, change in

total number of employees 1967 over 1962 by race, and by grade. In
the GS-1 to GS-4 range, some 9,906 jobs went to blacks. And the num-
ber of whites in this low level actually declined by 3,564. In grades 
5 to 8, black people acquired 17,174 new jobs, while 27,583 jobs at
this level went to nonblacks.
Senator WILLIAMS. Where is this? Washington?
Mr. HOBSON. This is the entire United States.
Senator WILLIAMS. Say that again. How many people in grades 1

through 4?
Mr. HOBSON. Grades 1 through 4 there were 9,906 and these are

general schedule and similar pay systems. These do not take into con-
sideration wage board and other pay plans.

Senator WILLIAMS. I am sure we can repair my misunderstanding
here 
Mr. HOBSON. These are new jobs.
Senator WILLIAMS. Oh, I see.
Mr. HOBSON. These are not all the jobs in the Federal Government.

These are new General Schedule and similar jobs that came on the scene
from 1962 through 1967.

Senator WILLIAMS. Where did you get those figures?
Mr. HOBSON. Out of the report of "Minority Employment, Federal

Government of the United States," published by Civil Service
Commission.

Senator WILLIAMS. Grade 1 through 4 net increase of 9,906 jobs?
Mr. HOBSON. Yes.
Senator WILLIAMS. And that is in the period of 5 years?
Mr. HOBSON. Yes.
Senator WILLIAMS. Are you sure that is accurate?
Mr. HOBSON. I would bet on it.
Senator WILLIAMS. What?
Mr. HOBSON. I will bet on it being accurate.
Senator WILLIAMS. What is the total new jobs for that 5-year

period?
Mr. HOBSON. Total new General Schedule and similar pay system

jobs for that 5-year period would be 155,304 jobs GS-9 and above, and
51,099 jobs GS-8 and below.

Senator WILLIAMS. 200,000 jobs is that it?
Mr. HOBSON. Something like that.
Senator WILLIAMS. Then the idea that we have got a runway in-

crease in swelling our bureaucracy is disabused when you compare
that with all the other growth figures including the National Govern-
mental budget. They are rather small. It is a rather small figure,
isn't it?
Mr. HOBSON. These are true figures which we went over with a fine-

tooth comb because this is one of the basic exhibits which we intend to
use in court.
Senator WILLIAMS. All right. Now, we have got 200,000 new Federal

employees, 1962 through 1967, right?
Mr. HOBSON. Right, new General Schedule and similar positions.
Senator WILLIAMS. Through. All. right. Now, how does it work out

on the race bit?
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Mr. HOBSON. Now, if you drop down to the bottom, these two pie
charts, you see here we broke these down GS-8 and below. In the
GS-8 and below range where there were 51,099 jobs, 53 percent of those
jobs went to blacks.
Senator WILLIAMS. Just to get appreciation of what GS-8 means

in salary, what is the salary?
Mr. HOBSON. I think the salary of a GS-8 is somewhere around

$8,000. Something like that. Maybe a little more starting salary. Now
of the 155,304 new jobs GS-9 and above, blacks got 6.4 percent.
Senator WILLIAMS. You don't have the application figures here in

percentages of black and white people?
Mr. HOBSON. I don't know what you mean by application figures.
Senator WILLIAMS. Those who applied. How many blacks applied

-and how many whites?
Mr. HOBSON. No, I don't have those. Shall I go on?
Senator WILLIAMS. Yes.
Mr. HOBSON. I have more charts. It has been said that one of the

problems with blacks going into these high jobs is that they are not
qualified or educated, therefore they can't qualify for the high-level
positions. I made an investigation of Library of Congress data on
education of its employees for the year 1963. I found, for example, that
6 percent and 5 percent of the whites and Negroes respectively, in the
Library of Congress have college and post-graduate degrees.
Six percent of the whites working at the Library of Congress in 1963

versus 5 percent of the blacks had college and postgraduate degrees.
Now, that should be reflected in the employment situation. I was con-
cerned then about the rate of promotion among the whites versus the
rate of promotion among the blacks.
I took an average of 4 years in-grade and computed the length of

time blacks versus whites stayed in-grade longer than 4 years. In the
lowest job classifications GS-1 to GS-4 only one of every three white
employees remained in the same grade beyond step 4 over 4 years
before he was promoted or left the Library. But one of every two
black employees remained in his grade longer than 4 years. The fact
exists despite the relatively equal educational achievement in the
Library of Congress. I have argued through time and testimony be-
fore congressional committees that black remains in-grade in the Fed-
eral Government on an average of 5 years versus whites, who remain
in-grade in the Federal Government on an average of 16 months.
My final chart which I would like you to look at is one dealing

with the money. Now, ,I am not in favor of a quota system, but if we
aregoing to have specific quotas for private enterprise such as the
Philadelphia plan, we could have one for the Federal Government. It
is only fair.
Whenever you charge a Federal agency with discrimination, they

say, "Oh, no not me. Twenty-two percent of our employees are black,
so I am really better than the population ratio." Or, "22 percent of my
employees are black, and the national ratio of Federal employees
black is 10.5 percent so we don't discriminate."
I don't buy that, but if they insist on using that quota system, then

let's take it to its extreme and talk about the money. If we have to
buy a quota system, which the Government seems to support, blacks
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made up 10.5 percent of Federal employment in 1967 and they got
only 8.6 percent of the money. Now, this reflects their concentration
in the lower grades, and my position is that if we insist upon quotas,
then let's have a quota system by grade, 10.5 percent in every grade,
and blacks won't lose $187 million as they lost in 1967.
Quickly talking about other citizens who are discriminated against,

the women—they made up approximately 42.4 percent of Federal
employment in 1966. They got only 30.8 percent of the payroll. As a
result of their being concentrated in lower grades they lost $1,128
million in 1966. If they had been distributed on the quota system which
the agency heads like to quote, then they would have certainly made
more money.
I want to clean up the question of in-house discrimination. I am a

taxpayer and with my taxes my Government creates the jobs which it
denies citizens because of race, national origin, or sex. I have done just
about everything I could within the framework of the existing
machinery designed to deal with Federal job discrimination and I ask
this committee that while concerning yourselves with private employ-
ment, please do not overlook the picture inside of the Federal
Government.
I think it is a waste of time and resources, for Federal employees,

and it is certainly beyond our ability to pay, to have to go to the U.S.
district court to deal with this problem. But after 300 cases in 25
years, I think the time has come to go into the arena of last resort
which is the U.S. district court. Thank you.
Senator WILLIAMS. Do you address yourself to the cease-and-desist

authority that one of the bills proposes?
Mr. HOBSON. Well, I think I agree with the cease-and-desist author-

ity in the bill that you have before you. I think that the power to en-
force this legislation should be vested in the EEOC. I have had quite a,
bit of experience in court—not as a lawyer but as a plaintiff—some-
times in jail and sometimes trying to put other people in jail, and I
have found that court cases are not only long and drawn out, but very
expensive, and sometimes questions become moot in the process of
litigation and employees discriminated against who carry through the
court process really become discouraged and leave, or die, even, before
this can be carried forward.
I think the proposal to go to court is nothing but a proposal to

circumvent and dodge the issue of dealing directly and quickly with
the question of job discrimination, so I support that part of the bill.
Senator WILLIAMS. Well, then, I gather, I would conclude that you

are in agreement with the part of the bill that would lift questions of
equal employment from the Civil Service Commission and put that
responsibility in EEOC ; right?
Mr. HOBSON. I certainly would remove it from the Civil Service

Commission. Excuse the expression, but I think we have got billy goats
in charge of the garden. Their record itself is a dastardly record
which cannot be matched in terms of discrimination by any other
agency inside the Federal Government. They have a very poor record.
Their rate of finding on discrimination at the appellate level leaves
something to be desired. Whenever an employee appeals a case of dis-
crimination, and even where they find discrimination—after 2 years
of litigation—almost never is anything done.
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I have 4,000 signatures, Mr. Chairman, of employees from all over
the United States who have petitioned the Civil Service Commission
in this area. Two thousand of us are going to file a suit Friday morn-
ing in the U.S. district court on this very question of the time involved
in getting redress when you charge discrimination in the Federal Gov-
ernment of the United States, and of having to charge your supervisor
and remain under him for 2 years after you charge him with
,discrimination.

Senator WILLIAMS. It is not a very comfortable feeling.
Mr. HOBSON. It is a frightening process and I say to Federal employ-

tees now, "I think you are crazy if you charge that man with discrimi-
nation under present circumstances, because you are going to be left
there and he can do exactly as he, pleases. Even if the Commission finds
for you after 2 years, nothing may happen."
Senator WILLIAMS. I see your point. Now 2,000 employees are going

to file suit, you say, this coming Monday?
Mr. HOBSON. Friday morning at 10 o'clock in the U.S. district court.
Senator WILLIAMS. Here?
Mr. HOBSON. Right here in Washington, D.C.
Senator WILLIAMS. Federal Government employees?
Mr. HOBSON. Yes, Mexican-Americans, women, and black employees.
Senator WILLIAMS. What is the nature of their action?
Mr. HOBSON. A class action to deal with the question of job discrimi-

nation measured in terms a concentration in lower grades, measured in
terms of rate of promotion, measured in terms of effectiveness of
grievance procedure. We are seeking more than just an Executive order
with rapturous statements about discrimination based on race, creed,
.color, and national origin. Those of us in minority groups realize that
words are not things, and what we would like to see in the Federal
Government is a positive goal of how many black people are you going
to get in these jobs, 12 to 13 and above. Just like we are doing in private
industry with some overseer, some agency where they should report to,
to show the progress they have made.
Senator WILMA MS. Are these 2,000 petitioners plaintiffs seeking indi-

vidual personalized relief, or a general relief for a class of people?
Mr. HOBSON. This is a general relief for a class of people and it will

be supported by about 35 or 40 individual cases in point. The class
action will show the overall statistical picture. The individual cases
will be used to say, "Well, I am an example of what happened to a
member of the class." The case will turn on the total picture, not on
some individual's merit. That is too precarious.
My supervisor can always prove that I don't deserve a promotion,

but he can't explain away what's happened to the entire class.
I have here an article on this, if you would like to see it.
(The document referred to follows:)

,[From the Washington (D.C.) Evening Star, Sept. 1, 1969]

HOBSON To SEEK U.S. JOB QUOTAS
(By Philip Shandler)

Julius W. Hobson, who won a court fight to make de facto discrimination as
unlawful as premeditated bias in schools, is about to launch a similar attack on
federal employment.
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He will suggest that the government already has a model for "affirmative-
action" to get more minority-group members into better government jobs: the-
Labor Department's so-called "Philadelphia plan" requiring specified hiring of
minorities by firms with government construction contracts.
Acting through Associated Community Teams, the civil-rights group, he started

a few years ago, Hobson will file suit Sept. 12 in U.S. District Court here against
virtually the entire administrative branch of the government. President Nixon
and more than 40 agency heads will be cited as defendants.
Hobson will charge that the present civil service employment system violates

the constitutional rights—as set out in the 5th and 13th Amendments—of three
classes of workers: Blacks of both sexes, women of all races and Spanish-
American.
He will ask the court, after hearings by a three-judge panel, to order what

amounts to both relief and reparations. He will seek:
1. Employment "equality" for members of the plaintiff classes in each agency,

each sub-unit of 50 employes and in each grade level.
2. The achieving of such equity within one year, through a "separate system.

of employment, promotion and other such procedures."
Failing such achievement in a year, he wants a freeze on hiring and promotion

of others; if the goal isn't met within two years, he asks "removal of personnel"
to create vacancies for the plaintiff classes.

3. Back pay to members of these classes "for the results of past discrimina-
tion." He estimates this as totalling perhaps $5 million.

4. The enjoining of present regulations and the replacement of the present
decision-making by supervisors with a system in which "determinations by racial
(or sexual) considerations will be either impossible or at a minimum, including
if necessary a system based entirely upon machine computations.'

5. The designation of some other group or agency to supersede the Civil Service.
Commission "in whole . . . or as to matters specifically concerning equal em-
ployment opportunity. . . ."

BATTERY OF LAWYERS

• The above quotations are from a preliminary brief prepared by Hobson's law-
yers, who will include William M. Kunstler of New York, William Higgs,
formerly of Washington and now counseling Indians in New Mexico, and Charles
Fishman of Washington. Kunstler and Higgs worked on the Hobson vs. Hansen:
school case in 1966.
As prospective defendants in the new case, Civil Service officials declined to

comment on the particulars of the brief. Instead, they pointed to the executive
order on equal employment in the civil service issued by President Nixon in July.

It ordered an "affirmative program" to help Negroes and other minority mem-
bers get into better government jobs through more aggressive recruitment, coun-
seling, training and sensitivity-training for supervisors. But it shunned any
quotas or goals, and avoided any openness to relaxation of job qualifications.
The "Philadelphia Plan", on the other hand, provides for specifying the num-

bers of minority-group workers to be hired for a particular government-construc-
tion project.
Under the plan—which has been ordered into effect but is being attacked by

Sen. Everett Dirksen and others—successful bidders must agree to hire numbers
of blacks, Orientals, Indians and/or Spanish-Americans based on a flexible
formula.
"I don't see why the government shouldn't set the same kind of goals in hiring

its own employees as it orders private employers to have," Hobson says.
The fact that the government-employment order contains no such timetable

reflects the weakness of the Civil Service Commission as overseer of the anti-bias
program, Hobson says, because the CSC made recommendations on which the
order was based.
"They can proclaim any policy or program they want to," he says, "but I say

that the figures belie them.
"I'm not going to argue that the commission is racist by design. But if it isn't,

then the so-called merit system was designed by an idiot," he declared.
Hobson is particularly critical of that aspect of the system which vests discre-

tion in middle-level supervisors in hiring and promotion. Most discriminaton
arises from this arrangement, he says, and he is skeptical that the projected CSC
effort to "sensitize" the supervisors will make much difference.

4
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Hobson cites now-familiar CSC figures which show that the percentages of
Negroes, Spanish-Americans and women in government jobs are lower generally
than the percentages of these groups in the population, and most markedly in the
higher grades. "De facto, this shows discrimination," he charges.
Hobson has collected thousands of complaints from around the country, from

present or would-be federal workers, and has invited them to come to Washington
Sept. 12 for a march on the courthouse when his suit is filed. He is also asking $5
contributions.
He is winnowing these complaints, and others being collected with the help of

Local 41 of the American Federation of Government Employes at the Department
of Health, Education and Welfare, for possible co-plaintiffs.
A former statistician at HEW, Hobson now is working fulltime, with founda-

tion funds, to pinpoint failures of the D.C. Education Department to implement
the gains won in the earlier case.
Hobson would not be surprised if the suit were thrown out of the District

Court. But he anticipates more receptivity in the U.S. Court of Appeals for the
District.

Senator WILLIAMS. Is this in response to any feeling that the quota,
a quota criteria should be observed?
Mr. HOBSON. Frankly, I would much rather see a system whereby we

all had elbow room and fair play and everybody had an equal chance
to get an education, and in which the tests were not biased and we
really had a meritorious approach. But we do not have that, and since
we do not have it and since the agencies always answer our charges in
terms of the percentage of the black people, we don't have any choice
but to come out in favor of some kind of numbers of people by grade in
order to deal with this question of concentration in lower grades.

am not for a quota system personally, but I don't see what else I
can be for at this point to bring about change in this statistical picture.
Senator WILLIAMS. Expediency dictates, rather than the principle, is

that right?
Mr. HOBSON. Right.
Senator WILLIAMS. Thank you very much, Mr. Hobson. Quite

obviously you put a great deal of your thought and energy into this
and it is helpful to the committee.
Mr. HOBSON. Thank you very much.
Senator WILLIAMS. Without objection your prepared statement will

appear in the record at this point.
(The prepared statement of Mr. Hobson follows:)

PREPARED STATEMENT BY JULIUS W. HOBSON, WASHINGTON, D.C.

OUTLINE—FEDERAL JOB DISCRIMINATION

In the Federal Civil Service, as of June 1966, black people comprised about 9.7percent of the classified employees, but only 1.6 percent of those above GS-11.
The new Study of Minority Group Employment in the Federal Government pre-
pared by the U.S. Civil Service Commission indicates that by November 1967,
black people comprised 10.5 percent of the classified employees but still less than
two percent (1.8%) of those above GS-11.

1. The U.S. Civil Service Commission.—As of June 1966, 818 black classifiedemployees were working at the Civil Service Commission itself and 73 percent or
600 of these were in grades GS-4 and below. Some 21 or 2.6 percent were in gradesabove GS-11.
The Commission's new study shows that by November 1967, 70 percent were

still employed in grades GS-4 and below. The new study showed 28 black em-
ployees in grades above GS-11, an increase of only one-half of one percent over
1966.

2. The Selective Service System.—In the Selective Service System, there were
50 employees above GS-11 in 1965; 51 in 1966; and 53 in November 1967. In eachyear—none were black.
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3. The Government Printing Office.—Ninety-two employees were listed above
GS-11 in 1966; none were black. The new Commission study shows GPO with

104 employees above GS-11 in November 1967—still with no blacks.
4. Department of Health, Education, and Welfare.—In 1966, HEW black em-

ployees comprised about 18 percent of all of its classified employees. The new
Civil Service Commission study shows an increase of three percent by Novem-
ber 1967. About 63 percent of the blacks in the department were GS-4 and below
in 1966, and 60 percent were still GS-4 and 'below in 1967. While the new CSC
study showed some positive change in HEW from 1966 to 1967, other data revealed
that the 21 percent of the HEW employees who were black received only 16 per-
cent of the department's total payroll.

5. The Atlanta Civil Service Region.—This region covers seven southern states.
Black employees comprised about 13 percent of all Federal employees in the
region in 1966, but only one-half of one percent were about GS-11. The 1967 CSC
study shows the very same data indicating no change in the employment of black
people.
6. The Dallas Civil Service Region.—The Dallas region covers four southern

states. About nine percent of all Federal employees in the region were black in
1966, and the new CSC study shows about nine percent of the total were black
in 1967, another indication of no progress in the employment of black people.

7. The President amended Executive Order 11246 in October 1967 to deal with
the much overlooked practice of discriminating against women in the Federal
Service. A Study of Employment of Women in the Federal Government, 1966,
prepared by the U.S. Civil Service Commission showed that women have fared
little better than black employees.
In 1966 there were 1,837,000 white collar employees in the Federal Service;

about 34 percent of some 617,000 of these empolyees were women, and about 89
percent were grade 8 and below. Seventy-two percent of all women in white collar
positions in .the Federal Service were employed in jobs at grade 5 and below.
Until 1962, Federal personnel officers could even specify that the names of all
women be left off registers submitted by the Civil Service Commission to fill
some agency vacancies.
In Federal agency after agency, there have been similar defaults of responsi-

bility to insure equal employment opportunity. This is particularly emphasized
by the absence of black employees at policy-making levels. No matter how effec-
tive guarantees of equal opportunity may be on paper, they have been nullified
in the hiring and promotion practices by a government that purports to be of, for
and by the 'people. It is inexcusable that any job created in part by tax dollars
paid by minorities should remain closed to minorities.
As the model employer and keeper of the keys as to what defines "merit", the

Civil Service Commission cannot allow the qualification of being white to domi-
nate, in practice, the fundamental structure upon which the employment system
is built—through the encouragement of highly verbal and irrelevant examina-
tions, prohibitive qualification standards, selective and arbitrary training pro-
grams, discriminatory promotion practices and a slipshod, intimidating grievance
procedure. If this country is to survive with equal justice for all—then we must
insist upon the first and foremost example of such justice in Federal employment.

Source: U.S. Civil ,Service Commission. Study of Minority Group Employment
in the Federal Government, 1966 and 1967.
The Congressional Record. U.S. House of Representatives. Congressman Wil-

liam Fitz Ryan, "Enforcement of Civil Rights Legislation." February 29, 1968,
pp. H-1536 to 11-1540.
Saturday Evening Post. "Uncle Sam is a Bigot", Julius W. Hobson, April 20,

1968. ("Speaking Out").
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Senator WILLIAms. Mrs. Lucille Shriver is our next witness. Mr.
Hobson was speaking in part for the women, but now the women will
speak for themselves. You have a fine organization.

STATEMENT OF MRS. LUCILLE SHRIVER, FEDERATION DIRECTOR,

NATIONAL FEDERATION OF BUSINESS AND PROFESSIONAL

WOMEN'S CLUBS, INC.; ACCOMPANIED BY DR. PHYLLIS O'CAL-
LAGHAN, LEGISLATIVE DIRECTOR

Mrs. SHRIVER. Thank you, sir. It is unfortunate that our president
could not be here this morning, but it is my pleasure to be here to
present the testimony and with me I have Dr. Phyllis O'Callaghan,
our legislative director.
The National Federation of Business and Professional Women's

Clubs, Inc. submits this statement to urge this subcommittee to favor-
ably report pending legislation, S. 2453, a bill to further promote
equal employment opportunities for American workers.
The National Federation of Business and Professional Women's

Clubs, Inc. (BPW) is composed of some 180,000 working women
who live in all the 50 States, plus the District of Columbia, Puerto
Rico, the Virgin Islands and in every congressional district.
Our organization was founded just 50 years ago this July in St.

Louis to serve the interests of all the working women of America
and not simply our membership alone. BPW is open to any working
woman, and the federation's membership includes secretaries, law-
yers, assembly line workers, clerks, teachers, doctors; in short, women
engaged in virtually every occupation imaginable.
Our objectives remain as they have been for 50 years: to elevate

the standards and promote the interests of women in business and
the professions; to bring about a spirit of cooperation among work-
ing women and to extend and expand their opportunities. Moreover,
we seek to remove barriers from, and actively assist in, the personal
development of all workers by helping to create a working environ-
ment most suitable to both working men and women, for we are con-
vinced that as workers they share the same interests.
Mr. Chairman, the working women of America who constitute

almost 37 percent of the work force are no strangers to discrimination.
Private and public studies of the role of women in the working popu-
lation clearly indict both sectors for the underuse and misuse of the
capabilities and potentialities of the working woman. Our members
welcomed the addition of the word "sex" to title VII of the Civil
Rights Act of 1961, hoping that an effective attack would thence-
forth be launched on employment, promotion, and retirement dis-
crimination.
Although BPW has nothing but praise for the efforts of the Com-

missioners who have served on the Equal Employment Opportunity
Commission, which seeks to bring about compliance with title VII of
the 1964 Civil Rights Act, and for their staff, we believe that they have
labored under extreme difficulties. In fact, The National Federation of
Business and Professional Women's Clubs, Inc. finds a certain sub-
stantial deficiency in that agency, specifically, a lack of authority to
issue judicially enforceable cease-and-desist orders in cases of employ-
ment discrimination. It is primarily this that brings us before you
today, to comment on the proposed legislation.
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Title VII of the Civil Rights Act of 1964 has not accomplished its
intended purpose for a variety of reasons. In the first place the agency
created to administer the act, the Equal Employment Opportunity
Commission (EEOC) , lacks adequate enforcement authority, in fact,
lacks almost any enforcement authority. Under title VII the Commis-
sion is authorized only to conciliate a case through conference and per-
suasion, if it has first found "reasonable cause" to support a charge of
employment related discrimination. If the EEOC is unsuccessful in
achieving compliance, it will notify the charging party that a civil
action may be filed by him or her against the named respondent in a,
U.S. district court. The Commission has no power to compel com-
pliance with the act.
A twofold discouraging effect results from these requirements and

omissions. In many cases the individual involved has neither the time
nor the money to prosecute the case himself secondly, the inability of
the Commission to take appropriate judicial action inhibits its ca-
pacity to even bring about conciliation.

Since passage of the Civil Rights Act of 1964, BPW has repeatedly
supported legislation that would provide EEOC with the authority to
issue cease-and-desist orders against discriminatory practices and to
enforce such orders in the Federal courts.
This power is similar to that exercised by many Federal agencies,

such as the National Labor Relations Board, the Federal Trade Com-
mission, and the Federal Power Commission, as well as by the vast
majority of State fair employment commissions.
We believe that if title VII is to be meaningful, the agency charged

with its enforcement must have adequate authority. We therefore wel-
come the strengthened capacity proposed in this bill before us, namely
the power to conduct administrative hearings and issue cease-and-
desist orders should conciliation efforts fail; such orders being enforce-
able in the U.S. courts of appeals.
We are convinced of the need for that critical enforcement capa-

bility, which we believe will encourage conciliation efforts, even pro-
vide motivation for successful mediation.
We would also like to comment briefly on the other provisions of the

proposed legislation. The recommendation that would extend the Com-
mission's jurisdiction to include employers of eight or more persons,
rather than larger establishments of 25 or more as the law now reads,
seems eminently logical to us. Discrimination whether in large or small
establishments is indefensible.
We also note that S. 2453 would extend the Commission's jurisdic-

tion to employees of State and local governments as well. This too
seems a reasonable extension. Just last year the Civil Disorders Com-
mission recommended that title VII of the 1964 Civil Rights Act be
expanded to cover the hiring practices of Government agencies.
In addition, the bill would consolidate the equal employment op-

portunity efforts of the Federal Government. The Office of Federal
Contract Compliance of the Department of Labor and the equal em-
ployment opportunity activities of the Civil Service Commission
would be transferred to the EEOC. The purpose would be to effect a
unified national policy with respect to equal employment opportunity.
Mr. Chairman, Executive Order 11246 issued by President Johnson

in 1965 prohibited discrimination in Federal employment and by con-
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tractors doing business with the Government. Our organization ac-
tively worked for the addition of the word "sex" to that directive and
Executive Order 11375 amended the original order in 1967. 
We are therefore keenly interested in implementation of that order

by the Office of Federal Contract Compliance (OFCC), which coordi-
nates and supervises overall compliance with these Executive orders.
Just last month, Mr. Chairman the OFCC heard testimony on pro-

posed sex guidelines which had been devised to insure full implemen-
tation of a nondiscriminatory policy for women workers. BPW testi-
fied on those guidelines before the OFCC at that time.
With this background, Mr. Chairman, you can understand how im-

portant BPW considers the organization of the agencies which will
enforce equal employment opportunities. BPW essentially supports
the idea of consolidating the equal employment efforts of the Federal
Government, which now operate through the EEOC, the OFCC, and
the Civil Service Commission.
In their special report for the U.S. Commission on Civil Rights this

spring, the Brookings Institute in discussing the OFCC and EEOC
decided that:
The conclusion of this report is that the title VII and Executive Order 11246

enforcement systems should no longer be separate. To the fullest extent possible
these responsibilities should 'be brought together under a single agency.

Our reasoning for supporting the recommendation for unification
in this pending legislation concurs with that report and for many of
the same reasons. It seems to us that some coordination such as this is
necessary to avoid duplication, overlaps, conflicting or confusing opin-
ions, and regulations. Both title VII and Executive Order 11246 (as
amended) ban jOb discrimination by employers and unions.
All Government contractors with 25 or more employees are covered

(as of now) by both title VII and the Executive order. In some cases
an aggrieved person would not know with whom to file a complaint,
his or her particular case might well fall under both the Executive
order and title VII.
Mr. Chairman, in testifying August 4 before the OFCC panel, BPW

urged that the guidelines be worded much the same way as those now
used by EEOC in order to avoid just such confusion, uncertainty, and
delay. The need for unification of effort in seeking compliance with
equal employment opportunities was clearly brought home to us at
that time.
However, we would make one reservation at this point. The EEOC

is already 'burdened with more cases than its staff or funds can accom-
modate. If new and additional responsibilities are to be placed on that,
Commission, as this legislation would provide, then we urgently recom-
mend that appropriate and sufficient allocations be made for staff and
for funds comparable with these new duties.

Certainly, Mr. 'Chairman, we would not in any way want to dilute
our efforts. We believe however, that this need not be the case and
simply wish to make note of the issue before this committee.
Thank you for your kind attention, Mr. Chairman and members of

the committee. It has been an honor and a pleasure to participate in
these hearings on legislation to further our commitment to equal em-
ployment opportunities.
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Senator WILLIAMS. That is an excellent statement and I am sure it
will be helpful to the committee. It is a very pleasant situation to be
sitting here in agreement with the witness. I would like to ask you one
or two questions. Earlier in your statement you spoke of your organi-
zation's interest in the working environment that is most suitable to
both working men and women. Your interest there is broader than the
question of discrimination or lack of discrimination in employment, I
am sure.
Mrs. SHRIVER. That is true, and we don't ask for any more than we

are asking for the men.
Senator WILLIAMS. This committee has been very hard at work in

an area where there is total discrimination against women, and it was
never raised as a question of wrongful discrimination. Coal mining.
We are in charge of bringing greater safety and health requirements to
the mines. No women go into mines. Do you know why?
MTS. SHRIVER. Why?
Senator WILLIAMS. There is an absolute superstition about women

down there in the mine. Did you know that? The only American
woman that we have been able to determine who has been in a coal
mine in relatively modern times in this country is Mrs. Franklin
Roosevelt.
Mrs. SHRIVER. That is right, when she toured the mines in West

Virginia, and I am from West Virginia.
Senator WILLIAMS. This wasn't true in other countries. I don't know

if that is true in other countries today, but it certainly was not true
in 'the 19th century. Remember in the novel by Emile Zola, a woman
was a very important part of the whole mining process in the 19th
century. Now if you want to take this on to get women in the mines, I
can tell you that it is absolute discrimination. But I think it is a matter
of more than superstition. It is the hardest kind of work. But women
are protected by States from unusually long hours, or unusually hard
work. Many States do protect women from the worst of the arduous
labor.
I know in the State of New Jersey we were slow to come to protect-

ing children from working, but earlier in protecting women in diffi-
cult work. What do you think about the State laws in that respect?
Mrs. SHRIVER. Mr. Chairman, we don't believe really that they are

protective laws for women and in many 
Senator WILLIAMS. That is what the lawmakers say they are.
Mrs. SHRIVER. I know that is what they say. We do not agree with

that. In many cases I think they are a great deterrent to women in
management when you say they can only work 40 hours. You couldn't
have anybody in management that works 40 hours. It couldn't be.
Senator WILLIAMS. They are overly protective?
Mrs. SHRIVER. That is right. They are trying to be overly protective.
Senator WILLIAMS. Very good. I have no further questions. Thank

you very much and your organization.
Mrs. SHRIVER. Thank you, Mr. Chairman.
Senator WILLIAMS. Our next witness is Mr. Edward T. Anderson,

associate secretary for human relations, Friends Committee on Na-
tional Legislation. Mr. Anderson?
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STATEMENT OF EDWARD T. ANDERSON, ASSOCIATE SECRETARY
FOR HUMAN RELATIONS, FRIENDS COMMITTEE ON NATIONAL.
LEGISLATION; ACCOMPANIED BY ED SNYDER, EXECUTIVE
SECRETARY

Mr. ANDERSON. Yes. This is our executive secretary, Mr. Ed Snyder,
who just returned to the country from a year in the Far East.
Senator WILLIAMS. You may proceed.
Mr. ANDERSON. Mr. Chairman, my name is Edward T. Anderson,

human rights secretary of the Friends Committee on National Legis-
lation. The FCNL does not pretend to speak for the entire Religious
Society of Friends, but for those Friends appointed by Friends yearly
meetings and Friends organizations throughout the United States.
I speak today in support of the admirable intent of S. 2453 to allow

the Equal Employment Opportunity Commission to do the task Con-
gress conferred on it over 5 years ago. I commend the subcommittee's
continued efforts to move this bill over the years. I am sure the com-
mittee will work out the most appropriate details to support Congress'
commitment embodied in the creation of the EEOC.
In speaking about the term "equality" we must recognize the psychic

difference in attitude between whites and blacks regarding this prob-
lem. In the words of the late Dr. Martin Luther King:
There is not even a common language when the term "equality" is being used.

Black and white people have a fundamentally different definition. Black people
have proceeded from a premise that equality means what it says, and they have
taken white Americans at their word when they talked of it as an objective.
But most whites in America, including people of good will, proceed from a
premise that equality is a loose expression for improvement. White America is
not even psychologically organized to close the gap—essentially it seeks only
to make it less painful and less obvious but in most respects to retain it.

On the OFCC question, I feel this agency should continue to deal
with the large issue of fairness in Federal spending. EEOC should
continue to aid in all possible ways the individual in struggling for
fair employment. This morning I would only suggest a few compelling
practical as well as moral reasons why the EEOC should be given the
tools needed to protect the individual from discrimination in the job
market from large institutions, whether corporate, labor, or training.

1. Our society can no longer afford not to fully tap its human re-
sources. We face crucial shortages in skilled craftsmen, competent
doctors, and public health workers, and educators. The sectors of urban
housing, pollution control, reliable utilities, and efficient mass trans-
portation will need millions of new workers as national priorities
change and we hopefully begin to meet these needs.
For an advanced industrial democracy to tolerate college graduates

to work as elevator operators for arbitrary, capricious and racist rea-
sons is a tragedy for the frustrated individual and insane for our
society as a whole. I shall later elaborate on the statistics of cost from
such inequities.
Now, I pose these questions: Is our lack of resolve to move off dead

center on equal employment opportunity worth the risk of having the
potential scientist who could discover a cure for cancer languish in
Harlem? Must our fear of offending a few recalcitrant businessmen
and union leaders mean that vital public needs are unmet for lack of
enough skilled workers? The President's Manpower Report in 1968
noted that over half of nonwhite workers are engaged in service, labor-
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ing and farm jobs, double the percentage of whites. Mr. Chairman, I
submit that not only can we not afford to waste our human resources
while these critical needs exist, but that it is money in the bank of
national well-being to insure that we do so. EEOC strengthening is an
essential first step.

2. Investing the EEOC with cease and desist powers simply brings
that Federal agency up to par with the powers of such others as the
Food and Drug Administration, Federal Trade Commission, the food
inspection standards of the Public Health Service and Agriculture
Department, and the exacting standards of the National Aeronautics
and. Space Administration.
I ask you: If Grumman Aircraft built a moon craft which violated

agreed upon standards, NASA would not ask their "voluntary com-
pliance" and then, if that failed, leave it up to Neil Armstrong to
bring suit to insure delivery of a safe vehicle. Why cannot the power
to demand these same no-nonsense standards hold for other govern-
mental agencies dealing with human, rather than technical relation-
ships?
The problem of job discrimination also must be tackled so that the

efforts to improve education, public health and job training will not
be in vain, due to locked business or union doors. The President's great
emphasis on jobs as a solution to welfare make it doubly necessary
that we act to insure that the jobs which might be available will be
open to anyone qualified.
The Justice Department has, for many years, had the authority to

bring suit, if voluntary compliance has failed, to end certain uncon-
stitutional actions. Surely in the realm of work which involves 80
million Americans daily, we can take the necessary steps to likewise
enable equitable treatment and compliance with American ideals, as
expressed in the Constitution and acts of Congress.

3. Speaking as a black person, I insist that we also consider the costs,
for minority groups, of postponed action to beef up powers of the
EEOC. Last year, testifying on the manpower implications of the
Kerner Report, before the Joint Economic Committee, University of
Utah Economist R. T. Robson said:
. . . the minimum you come out with in terms of present cost is something in

the neighborhood of $6.3 billion just in lost income because we failed to utilize
these human resources of the non-white population in this country in the same way
in which we utilize the white population.

Over $6 billion. That's over half enough to bring every family in-
come above the poverty level. Another way of looking at the costs to
the Nation of the nationwide pattern of job discrimination is that in
1967 only 24 percent of Negro men with high school diplomas worked
at white collar jobs while 41 percent of whites with similar education
worked in the clerical, managerial, and sales levels.
White collar jobs seem aptly named. Those who oppose the work

of the EEOC and who refuse to give it needed power because it al-
legedly will inconvenience or "harass" unions and businesses must
also consider the past and present affront to millions of minority group
members—workers and would be workers. Last year's Manpower Re-
port of the President noted:
The overall occupational position of Negro men was estimated to be 23 per-

cent below that of whites, with differences in educational attainment account-
ing for a third of the difference (or perhaps as much as half if allowance is
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made for qualitative differences in education). The remaining difference is
largely attributable to anti-Negro bias.

For the unions and businesses yet to act, equal employment oppor-
tunity means changing old habits in some cases. For the minority
workers it means dignity and equal pay for equal work. For the coun-
try it means less money needed for programs which deal with the
manifestations of job discrimination and greater national productivity
and utilization of human resources to solve national problems. Passage
of S. 2453, which would require little or no money, would be a good
first step in th4 direction.

There is also the price we pay when a bleak outlook for employment
serves as a disincentive for further education or skills training. A bru-
tal self-fulfilling prophecy has resulted: minority workers are treated
unfairly for it is believed they are inferior—because of this treatment,
it pays little to further one's education. The Subcommittee on Employ-
ment, Manpower, and Poverty last year reported.
"Negro men who had attended college, including those who gradu-

ated, earned an average of $5,928 in 1966, which was $1,140 less than
the average for white men who completed high school but did not go
to college."

4. Finally, broadening the authority of the EEOC, especially as
outlined in S. 2453 sets up judicious procedures which both assure
settlement of discrimination grievances and fair, constitutional, and
reasonable treatment of offending groups. The proper channels for
appeal, privacy of records, informal settlement at any point, estab-
lishment of facts, are all embodied in the bill.
Allow me to suggest several further considerations: A complement

to adding cease and desist powers might be carefully conducted public
hearings at a certain point along the process. This could well aid in
mobilizing community feelings behind applying our democratic ideals,
which all share and proclaim, to specific practices of certain
institutions.

Second, the choice of how to strengthen EEOC is not simply either
cease and desist powers or the administration proposal, for both
powers could well interact for even more effective enforcement. Also,
I do not believe it must take years to set up any new program or
authority.
Third, if EEOC is to be more than a token investigatory and book-

keeping bureaucracy, funding must be adequate to provide the staff
needed whether their powers are increased or not.
I am aware, Mr. Chairman, of the sad history of legislation such

as that under consideration. The Nation owes you a debt of gratitude
for continuing with new proposals and further hearings in this area.
I have no doubt that the subcommittee and the full committee will
report out an excellent piece of legislation which firmly aims at the
problem while assuring constitutional and procedural equity for all
parties. Therefore I urge that we unite in devoting our efforts to
bring prompt floor consideration and passage after reporting the bill.
I would conclude by asserting that for the worker discriminated

against, there is no difference in his life between our failing to act at
all and repeating all our fine intentions in an equal employment op-
portunity agency with no teeth.
Indeed, there is more of a sense of betrayal, of false promises with

halfway inaction among the poor. Likewise, Mr. Chairman, for my
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street friends, there is no difference between the committee reporting
out a strong equal employment opportunity enforcement bill with
action then blocked by a few willful men and our forgetting the whole
matter and going home today. The main battle is to come.
If we hold that Government is organized to promote the general

welfare then we shouldn't hesitate to remove the burden of proof
for enforcing job nondiscrimination from the individual worker. For
by definition, a plaintiff is a single individual, unemployed or under-
employed and poor.
Government should insist that the right to orgnaize unions or to

conduct business entails the responsibility of conforming to constitu-
tional standards of fairness which are actually enforced. I urge posi-
tive action now to assure equality of employment for all Americans.

Senator WILLIAMS. Thank you very much, Mr. Anderson. That was
an excellent statement. Could I have a little of your personal back-
ground ? Are you full time with the Friends or how do you divide
your time?
Mr. ANDERSON. Yes. I have joined the Friends Committee on Na-

tional Legislation last July from San Francisco, University of Cali-
fornia, Berkeley.

Senator WILLIAMS. The University of California, Berkeley?
Mr. ANDERSON. Right.
Senator WILLIAMS. It is still there. I was there a week ago yester-

day. Well, you are a good addition and my good friend with you,
I am sure will attest to that.
Welcome back to Washington.
Mr. SNYDER. Thank you, sir. I was in Singapore for 2 years with

the Quaker international conferences and seminars program.
Senator WILLIAMS. I hope we have an opportunity to learn at in-

formal session more about it. We don't have time to continue our dis-
cussion here because, as you know, we are apt to very shortly ad-
journ. I wonder though, Mr. Anderson, here in your prepared state-
ment you suggest that equal employment opportunity could mean less
money needed for programs which deal with the manifestations of job
discrimination and greater national productivity and utilization of
human resources to solve national problems. Are you talking there
perhaps about our need for manpower training and development forjob training corps?
Mr. ANDERSON. No.
Senator WILLIAMS. For welfare programs?
Mr. ANDERSON. I am speaking to those things that we pay for be-

cause we don't solve this problem of job discrimination.
A few weeks ago on my vacation I talked to my own family, my

younger nephews, about, you know, what were they going to do after
high school. Were they going to go to college or trade school. And
I was sort of disappointed because of, I guess, what I am doing abouttheir view of life, their realities, as they saw it, where they could
go. And I see job training programs being set up, as entry level when
many kids have the ability already if it is really cultivated and they
know those channels are there to go straight into it without going
through the job training. That is the kind of cost I am saying would
be reduced if real job opportunity was there.
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I am not speaking to the State and local government discrimina-
tion issue. I think that has been adequately covered already. But that
whole area is really something to look at. In San Francisco over the last
5 years we were in a hassle there with the fire department. My son, that
is behind me, he thinks firemen are great guys. If he wants to be a
fireman he is going to be a fireman. That is the kind of thing I am
talking about. He shouldn't have to take a job training program to
be something else, if he wants to be a fireman.
We really had a rough time in San Francisco trying to bring around

the fire department. Dick Gregory made a joke out of it by saying that
he felt terribly uncomfortable staying in the Mark Hopkins Hotel
when there was only one black fireman in town. If there was a fire and
the firemen put out a net and said jump from the 14th floor and he
looked down and saw all those faces, he would be a little reluctant. I
think that is very apropos.

Senator WILLIAMS. I repeat, I wish we could go on, but we have to
go ahead.
Mr. ANDERSON. Fine. Thank you, sir.
Senator WILLIAMS. Thank you very much. There will be other oc-

casions to have you before this subcommittee.
Senator WILLIAMS. Is Mrs. Nelson Burgess here from the Unitarian

Universalist Women's Federation? Mrs. Burgess?

STATEMENT OF MRS. NELSON A. BURGESS, EXECUTIVE DIRECTOR,

UNITARIAN UNIVERSALIST WOMEN'S FEDERATION

Mrs. BURGESS. Mr. Chairman, my name is Constance H. Burgess. I
am executive director of the Unitarian Universalist Women's Federa-
tion, an organization of 18,000 women in the United States active in
church and community. I am here today to support S. 2453, the Wil-
liams-Javits bill, to improve the administration and enforcement of
the equal employment opportunity provisions of the Civil Rights
Act of 1964.
In 1963 and 1964, support of the passage of the Civil Rights Act was

one of the primary concerns of the Women's Federation. We have re.
mained active in the field of civil rights, though our emphasis has
changed. More and more, we realize that as women, we cannot act ef-
fectively on any social issue until our own status as full and equal
members of society is confirmed.
I appear today as a representative of a women's organization and

my testimony, perforce, will deal most directly with the problems of
sex discrimination. However, I am mindful of the fact that grievous
discrimination exists in employment on the basis of race, religion, and
national origin and that this bill if enacted will go far toward achiev-
ing equal opportunity for persons in all these groups.
We seek equal opportunity for women in employment because of its

humanitarian aspects. We, as women, are witnesses to the fact of dis-
crimination. We live the discrimination the U.S. Department of Labor
has documented, in salary, in promotion, in seniority rights. There are
29 mllion working women in the United States today, many of them
heads of families and by themselves supporting as many children as the
men working beside them.
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One-half of these working women earn less than $3,700 yearly—
barely above the poverty level. The Bureau of the Census, in its
Current Population Reports for 1967, demonstrated this appalling
wage and salary discrimination against women. It found that median
yearly earnings for white women, employed fulltime, were $4,200, and
for Negro women, $3,194. The comparative earnings for men were—
white men, $7,396, and Negro men, $4,777. Thus, white and Negro
women both earned less than Negro men and Negro men earned less
than white men, and the Negro female is at the bottom of this eco-
nomic scale.
Many women with college degrees earn no more than men with high

school degrees, and women generally receive less than men with equal
education. This pattern of discrimination places two-thirds of women
in the labor force in secretarial or menial positions—and most of these
women are working for compelling economic reasons, not pin money.
Furthermore, we find a very small percentage of women active in

the professions—the doctors scientists, and lawyers that make up a
large part of our country's leadership. How are women to break the
cycle of frustration and disappointment created by this prejudice?
We are convinced that bringing women equal treatment will require
strong and effective enforcement authority in the Equal Employment
Opportunity Commission.
This bill, S. 2453, promises to bring the needed enforcement au-

thority to the EEOC, through the granting of power to the Com-
mission to issue cease-and-desist orders after determining that the
employer or union is engaged in an unlawful employment practice:
Those who fear granting these enforcement powers to the Commis-

sion, I would say the bill amply provides for the use of State and
local procedures where a fair employment law exists at those levels,
in addition to the use of informal methods of conference, concilia-
tion, and persuasion by the Commission, before invoking the cease-and-
desist p_owers.
In addition, the right of judicial review of administrative decisions

is an integral part of the bill. The Williams-Javits bill is only giving
to the EEOC the powers that several other Federal administrative and
regulatory agencies possess.
We are pleased that S. 2453 also extends coverage to State and local

government employees. Any examination of our State or local govern-
ments will reveal a very low percentage of women in positions above
secretarial staff. In connection with coverage of State and local govern-
ment employees, I would suggest that the teaching profession be spe-
cifically mentioned as covered, since employees of educational institu-
tions were specifically exempted from coverage of the 1964 act.
We applaud the framers of the legislation for recommending taking

equal opportunity jurisdiction over Federal employees away from the
Civil Service Commission and jurisdiction over Federal contract com-
pliance away from the Labor Department. Neither the Civil Service
Commission nor the Office of Federal Contract Compliance has been
shown the necessary will and vigor in carrying out the sex discrimina-
tion provisions of the act. In the Civil Service Commission, two white
males head enforcement while in the Contract Compliance Office there
.are no women at senior levels.
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I believe that transferring authority in these two Federal areas to
the EEOC will make it possible to fight discrimination more effec-
tively throughout the governmental structure.
It is important to note that only 4 percent of the top Federal civil

service positions are held by women. Women's voices in public affairs
will remain muted until women are truly represented in responsible
positions in our Government—until women are no longer novelties,
given token appointments—but accepted as integral working partners
in the governing process.

It has come to our attention that complaints before the EEOC have
jumped from 11,172 complaints in fiscal year 1968 to 17,000 thus far
in fiscal year 1969 and that there is a 3,000-case backlog. Approxi-
mately one-third of the complaints are based on sex discrimination.
Because of limitations of budget and staff, the average time spent on
each case is between 18 and 24 months.
I submit that justice delayed is justice denied and that the new en-

forcement powers contained in this bill are absolutely necessary if the
EEOC is to carry out its mandate. It is also necessary that the EEOC
be given ample funds to carry on its work and in this regard I am dis-
mayed that the House cut back enforcement funds from $15.9 million
to $10.9 million. I am hopeful that the Senate Committee on Appro-
priations will restore the $5 million slash.
For all of the reasons detailed above, the Unitarian Universalist

Women's Federation, urges this committee to report favorably on
S. 2453 and urges its speedy enactment in the Congress.
I am appending pertinent resolutions of the Unitarian Universalist

Women's Federation and Unitarian Universalist Association.
(The resolutions referred to follow:)

[Resolution adopted by Continental Convention of the Unitarian Universalist Women's
Federation, in St. Louis, May 11, 1969]

EQUAL OPPORTUNITIES FOR WOMEN

Be it resolved, That the 1969 Continental Convention of the Unitarian Uni-
versalist Women's Federation supports action which strengthens the rights of
women in employment:

1. Urges greater efforts to enforce provisions of the Civil Rights Act of 1964
prohibiting discrimination in hiring, upgrading, and pay on account of sex.
2. Calls upon states and provinces to enact fair employment legislation pro-

hibiting discrimination on account of sex where such laws do not now exist.
3. Encourages employers, including the Unitarian Universalist Association and

its members societies, to make on-the-job training and experience available
to women workers at levels commensurate with their potentialities for in-
creased responsibilities and greater skills.
Reasons: Nearly 40 percent of the labor force is made up of women, many

of them heads of families. The majority of others are women who are self-
supporting or wives working for compelling economic reasons. In the past ten
years the difference in median wage between men and women has widened.
The proportion of women in professional or executive roles has declined. The new
technology requires full use of educated, trained womanpower in responsible
positions, and it is wasteful and morally wrong not to encourage women to
develop their talents.

EMPLOYMENT

[From the Unitarian Universalist Statement of Consensus on Racial Justice, adopted by the
Fifth General Assembly of the Unitarian Universalist Association, May 21, 1966, at
Hollywood, Fla.]

Discrimination in employment stifles individual initiative and wastes valuable
human resources. Government at all levels should enact strong legislation to
assure equal opportunity in employment in the conditions of labor and in hiring
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and firing procedures and in training and apprenticeship programs. Compen-
sation should be nondiscriminatory. No person should be discriminated against
on the basis of race, religion, national origin, or sex.
The Federal Equal Employment Opportunity Commission, activated in July,

1965, should be given the power to issue cease and desist orders against em-
ployers who practice job discrimination. In the meantime, the Department of
Justice should move to use its power under the Civil Rights Act of 1964 of filing
suits to secure equal opportunity, where it finds a pattern or practice of dis-
crimination. The Department of Defense and other government agencies should
be urged to use, whenever necessary, the powers granted under Title VI of the
Civil Rights Act of 1964, to bar bidding on contracts, or otherwise withhold funds,
from those who practice racial discrimination in employment.

Mrs. BURGESS. Thank you, Mr. Senator.
Senator WILLIAMS. Thank you very much, Mrs. Burgess and speak-

ing as one member of the committee, I certainly join you in your state-
ment and certainly the urging at the end. As with other witnesses, I
wish we could develop some of your ideas further, but we will have to
recess at this point.
Thank you very much.
Mrs. BURGESS. Thank you, Mr. Chairman.
(Whereupon, at 12:05 p.m., the subcommittee recessed to reconvene

at the call of the Chair.)
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EQUAL EMPLOYMENT OPPORTUNITIES
ENFORCEMENT ACT

TUESDAY, SEPTEMBER 16, 1969

U.S. SENATE,
SUBCOMMIrrEE ON LABOR OF THE

COMMITTEE ON LABOR AND PUBLIC WELFARE,
Washington, D .0 .

The subcommittee met at 9:30 a.m., pursuant to recess, in room
4200, New Senate Office Building, Senator Harrison A. Williams, Jr.
(chairman of the subcommittee) presiding.
Present: Senator Williams.
Committee staff members present: Robert Nagle, associate counsel

Gene Mittelman, minority counsel.
Senator WILLIAMS. The subcommittee will come to order.
This is probably our final hearing on S. 2453, dealing with the Equal

Employment Opportunities Act and its enforcement procedures, and
the first witness this morning is Thomas E. Harris, associate general
counsel for AFL—CIO.
Mr. Harris, we appreciate your being here this morning.

STATEMENT OF THOMAS E. HARRIS, ASSOCIATE GENERAL COUN-
SEL, AFL—CIO; ACCOMPANIED BY DON SLAIMAN, DIRECTOR,
CIVIL RIGHTS DEPARTMENT, AFL—CIO

Mr. HARRIS. Thank you, Mr. Chairman. I am accompanied by
Donald Slaiman, who is director of the civil rights division of the
AFL—CIO. We thought we would reverse the usual procedure and
have the lawyer read the statement and the other fellow answer the
questions.
The AFL—CIO has consistently, for many years, supported effec-

tive fair employment practices legislation. Moreover, we have always
recognized that such legislation must apply to unions as well as to
employers.
In 1962, George Meany, testifying before a subcommittee of the

House Committee on Education and Labor on the equal employment
opportunities bill, had this to say:
. . . I do not hesitate to say that overwhelming instances of employment

discrimination in this country are caused by the hiring and other personnel
policies of employers.
Having said this, let me also say again, as I have said in many other places,

that discrimination does exist in the trade union movement.

In short, I am not here to ask for special exemptions for unions; quite the
contrary. I hope the law you draft will cover the whole range we ourselves
have written into our constitution and we hope you will make sure the law
will also apply to apprenticeship programs of every kind as I urged this very
committee last August.

(205)
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The proposal for which President Meany was testifying in 1962
gave the Equal Employment Opportunity Commission enforcement
powers modeled after those of the NLRB. That is the sort of legisla-
tion the AFL-CIO, and also the NAACP and other civil rights groups,
consistently sought. The Civil Rights Act passed by the House of
Representatives in 1964 was along those lines.
However, as the committee knows, the practical exigencies of the

situation in the Senate resulted in the present title VII, which was
worked out between the Department of Justice and Senator Dirksen.
Title VII is a lot better than no law at all, but the Federal Govern-

ment's attempts to insure fair employment practices suffer from two
major deficiencies.
In the first place the Equal Employment Opportunity Commission,

which is the only Government agency operating exclusively in this
field, does not have the enforcement powers it needs. In the second
place, there now exist multiple overlapping and conflicting remedies
and agencies, which lend themselves to unwarranted harassment of
unions and employers, though not to centralized and effective enforce-
ment.
S. 2453 would substantially correct the first of these deficiencies and

would bring about some improvement in the second.
As respects enforcement, the committee may be aware that the AFL-

CIO has often complained that enforcement of the Labor Act is inef-
fective, and the committee may, therefore, wonder how giving the
EEOC enforcement powers patterned after those of the Labor Board
would make the EEOC an effective agency.
There are three answers.
In the first place, though the Labor Board is not nearly as effective

as we would like, it is a great deal more effective than the EEOC,
which has no enforcement powers at all.
In the second place, S. 2453 transfers to the EEOC the authority now

vested in the Secretary of Labor under Executive Order No. 11246.
The withholding of Government contracts is a sanction far more
formidable, for any company having major Government, contracts,
than any remedy available to the Labor Board. It is a sanction so
formidable that it has never been necessary actually to employ it; the
mere threat has brought to heel such companies as Newport News
Shipbuilding & Drydock and Crown Zellerbach.
In the third place, some employers who resist unionization carry

their opposition to great lengths. They do anything necessary to break
the union, such as discharging employees who join, even though this
conduct is in flagrant violation of the Labor Act. These employers
spin out the legal proceedings as long as they can and evidently regard
any backpay liability they incur as a cheap price for avoiding or post-
poning unionization.
For example, J. P. Stevens has been and is involved in nine separate

rounds of unfair labor practice proceedings, beginning in 1963, when
the Textile Workers Union initiated an organizing campaign in its
plants. In "Stevens I" the company has, under court order, paid out
$654,573.56 in backpay, and it is also involved in contempt proceed-
ings. However, the company shows thus far no disposition to abandon
its illegal antiunion campaign.
On the other hand, no employer or, for that matter, union, has

shown this degree of intransigence as regards title VII. It is still
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respectable in some employer circles to violate the law in opposing
unions, but it is not respectable to avow racism.
Also, employers do not have the financial stake in racial discrimina-

tion that they may have, or think they have, in opposing unionism.
iThus the EEOC has a far easier job, n this respect, than does the

NLRB.
If any employer, or union, is determined to resist the NLRB, or

title VII, to the utmost, and its counsel use every possible delaying
device, enforcement will be very slow, and that is true whether initial
enforcement is placed in an administrative agency or in the Federal
district courts. However, that sort of last ditch resistance has thus far
occurred only against the NLRB, not title VII of the Civil Rights
Act.

Also, the available data suggests that the NLRB, even using a two-
step procedure as it does, is faster than the district courts. Here are
the figures on NLRB handling of unfair labor practice proceedings:

TABLE B.—COMPARISON OF MEDIAN TIME (DAYS) ELAPSED IN PROCESSING CASES

July -December (fiscal years)

Stages 1964 1965 1966 1967 1968

UNFAIR LABOR PRACTICE CASES

From filing to complaint 56 57 59 60 59
From complaint to close of hearing 53 62 73 67 64
From close of hearing to trial examiner decision 77 126 114 103 106
From trial examiner decision to board decision 123 136 105 119 120

Total, filing to decision 309 381 351 349 349

Source: Hearings before subcommittee of the Committee on Appropriations, House of Representatives, 90th Cong., 2d
sess., Department of Labor, related agencies, p. 1106.

Mr. HARRIS. You can see that from the filing of a charge to the
issuance of a decision in the case of unfair labor practices cases, the
median time elapsed runs some 349 days in each of the 2 most recent
years, 1967 and 1968. That is in the case of the Labor Board. The figures
there show that the time elapsed from filing of charges to filing the
complaint, from complaint to close of hearing, from close of hearing
to trial examiner decision, and from trial examiner decision to Board
decision.
For comparison, here are some figures for the time required for the

disposition of civil cases by U.S. district 'courts; this table also appears
below:

MEDIAN TIME INTERVAL (IN MONTHS) FROM ISSUE TO TRIAL FOR TRIALS COMPLETED IN THE U.S. DISTRICT
COURTS, FISCAL YEARS 1964 TO 1968

Median time interval (in months)

Fiscal year All trials Nonjury trials Jury trials

1963 10 9 12
1964 11 11 12
1965 11 9 12
1966 11 10 13
1967 12 10 15
1968 12 10 15

Note: Annual report of the Director of the Administrative Office of the U.S. Courts, 1968.



208

Mr. HARRIS. I have since looked into this further and have to state
that the figures I gave you here are misleading; the pertinent figures
are much more favorable to the argument I am making than the ones
I set out here, so that my mortification is double.
I have with me the Annual Report of the Director of the Ad-

ministrative Office of the United States Courts for 1968. Now, the
figure which I set out in my statement showing the median time
interval in months to dispose of cases in the Federal district courts
from issue to trial is defective in that it takes in cases in which no
court action was involved; that is, cases which were ultimately solved
without any court action.
The time taken for those cases is much shorter than where court

action is involved, because the median figure for disposing of those
cases is 7 months. That pulled the overall figure, say, for nonjury
trials down to 10 months.
However, if the proper figures are used and the figure is used for

proceedings which do involve court action, the median time interval
in months for disposal in the Federal district courts is 19 months for
1968, and that 19-month figure is the one that is relevant rather than
the 10-month figure which I gave here.

Senator WILLIAMS. Is that including all cases—jury and nonjury, or
trial and nontrial?
Mr. HARRIS. The 19 figure includes the cases in which there was a

trial.
Senator WILLIAMS. I see.
Mr. HARRIS. The 10-month figure which I gave here includes all

cases—trial and nontrial. The figure for nontrial alone would be 7
months, but the pertinent figure is the 19-month one, because the Labor
Board figures with which we are comparing it is the figure for cases
that did go to decision by NLRB.

This table also shows that the total number of cases tried in the
Federal courts in the year 1968 was only 7,323. That is the total of all
Federal courts in this country. If you add to that even a few hundred
more cases, obviously we would bog them down still further.
This is a very low output figure, it seems to me, for the total trials

in the Federal courts, but that is what it is. Also, the figures, of course,
vary greatly from district to district. In the Southern District of New
York, which is always the worst, in cases that go to trial the median
time taken for disposition is 43 months from filing to trial—nearly 4
years.
Your EEOC cases, many of them, would, of course, end up in the

courts that are already crowded. An EEOC case handled as a court
trial in Southern District of New York would be merely an historical
exercise.
I will hand the chairman, for his information, a copy of the annual

report of the Director of the Administrative Office of the U.S. Courts.
Senator WILLIAMS. Thank you.
Mr. HARRIS. The director of that office tells me they have a new re-

port due out in a few days but that the figures will not be perceptibly
different. They show simply a little more delay, that the delay figures
are slightly larger but the overall picture is not changed.
Senator WILLIAMS. You have given me the table of all cases ?.
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Mr. HARRIS. Yes. The figure at the top of the table shows all of the
cases for all of the Federal district courts, and then there follows a
breakdown by circuit and district.
You will see that figure of 10 which I used over in the upper left-

hand column and that is the figure that includes all cases, Including
those in which there was no trial, which is the great bulk of the cases.
Now, it appears that NLRB is much, much faster in handling these

cases than the Federal district courts. I read over Mr. Kleindienst's
testimony before this committee, and it appeared to me he was exceed-
ingly evasive on this subject, that he simply was not prepared to tell
the committee what the Department of Justice figures were on how
long it took them to dispose of cases under title VII, but the De-
partment of Justice by now has had a good deal of experience in this,
and I would respectfully suggest if the committee would direct a letter
to the Department of Justice and ask for its figures on title VII cases
on the length of time taken, say, from complaint to decision of the
district court and so on, that the Department could easily furnish those
figures and that they will show that these district court proceedings
take two or three times as long as NLRB proceedings. Certainly my
own personal observation is to that effect.
Apart from the factors of delay, there are other important advan-

tages of agency as against district court enforcement. The agency
should develop an expertise which 100 district courts, many of which
would have few cases under title VII, could not be expected to match.
Also, the agency should develop a consistent and unified body of
doctrine, which 100 district courts could not.
In both cases the 11 courts of appeals, and the Supreme Court

would have final review, but appellate review serves only to check
arbitrary rulings or clarify clearly erroneous statutory interpretations,
not to develop a coherent body of law.
Next, I want to discuss the problem of multiple overlapping and

conflicting remedies and the pointless harassment of unions and em-
ployers which results. While this subject is technical, I think it is
necessary to go into it because some of the proposals which have been
bruited about in the committee would make the present impossible sit-
uation even worse.
In that connection, I am sorry that Senator Prouty is not here

today.
At the present time, a union which is charged with discriminating,

because of race, against employees it represents, or with making in-
sufficient efforts to prevent an employer from discriminating, may be
called to account in the following forums:

1. In Federal court, in a suit for breach of the duty of fair repre-
sentation. Steele v. Louisville & N. R. Co. (323 U.S. 192) Whitfield v.
United Steelworkers (263 F.2d 546 (5th Cir. 1958) , cert. denied, 360
U.S. 902).

2. In State court, in a suit for breach of the duty of fair representa-
tion. V acav. Sipes (386 U.S. 171) .

3. Before the National Labor Relations Board, under the doctrine
that breach by a union of the duty of fair representation is an unfair
labor practice. V aca v. Sipes.
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4. Before a State or city fair employment practices commission, in
areas where they exist. These commissions may or may not have
enforcement authority.

5. Before the Department of Labor, Office of Federal Contract
Compliance, under Executive Order 10925, in the case of employees
of Federal contractors or subcontractors.

6. In Federal court, in a suit brought by the Department of Justice
under title VII.

7. Before the Equal Employment Opportunity Commission, in a,
proceeding under title VII. The Commission has authority to investi-
crate and to attempt to secure voluntary compliance by conciliation.
However, the Commission does not have the authority which the
NLRB has to conduct formal hearings and issue orders enforceable
by the Federal courts of appeals. (S. 2453 would give the Commission
those powers.) Instead, title VII is enforceable by suits in Federal
district court by the Attorney General—paragraph 6 hereof—or by
aggrieved individuals.
This is some seven different remedies, and if the hypothetical em-

ployee who has been discriminated against on racial grounds should
also be a woman, there are two or three additional remedies in the
Labor Department, which I have not mentioned.
These multifarious remedies and forums are not mutually exclusive,

and our unions are sometimes burdened and harassed by a multiplicity
of simultaneous or successive proceedings. An example is Local 189,
United Papermakers and Paperworkers, etc., and Crown Zellerbach,
Corp.v.United States (5th Cir.2 July 28, 1969). A charge was filed with
the EEOC in 1965, and the union and employer negotiated a compli-
ance agreement with EEOC which was satisfactory to that agency
and was carried out.
Some aggrieved individuals were not satisfied with this settlement,

however, and brought suit in Federal district court in New Orleans.
Next, in 1967, the Office of the Federal Contract Compliance, Depart-
ment of Labor, entered the picture, and it insisted on certain remedies
more far reaching than those negotiated by the EEOC.
When the union refused to agree, the Department of Justice, in

1968, filed suit in Federal district court. The Department, in turn,
sought and ultimately secured (1969) relief which went beyond that
proposed by the OFCC.
The court observed:
We cannot help sharing Crown Zellerbach's bewilderment at the twists and

turns indulged in by government agencies in this case.

The court held, however, that the Government was not barred from
pursuing the suit by these twists and turns.
We are strongly of the view that unions should not be subjected to

these multiple proceedings, or employers either for that matter. The
AFL—CIO believes that equal employment opportunity is a vital na-
tional policy which must be fully effectuated; and title VII would
never have been enacted without the vigorous support of the AFL—
CIO.
But that does not mean that we can support duplicative and over-

lapping enforcement procedures which are unduly and unnecessarily
burdensome to our unions.
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S. 2453 would greatly improve this situation, by centering in the
EEOC the authority now divided between that agency, the Depart-
ment of Labor, and the Department of Justice. It would not affect the
existing private remedies; that is, remedies 1, 2, and 7 above, and pri-
vate litigants would indeed be given an additional remedy, in that
persons aggrieved would have standing as parties in EEOC proceed-
ings. They do not in NLRB proceedings.
However, we appreciate and understand the desire of minority work-

ers, and the organizations which represent them, to retain private
rights of action, independent of the vagaries of, and changes in, Gov-
eminent agencies. S. 2453 preserves and enhances those rights.
The AFL—CIO supports S. 2453, and urges that the committee report

it favorably.
I thank you.
Senator WILLIAMS. Thank you very much, Mr. Harris. There are

one or two questions. I note you did not comment, in your statement,
on the provisions that include extension of EEOC coverage to employ-
ers of eight and more or to unions with eight or more members and the
extension of coverage to employment by State and local governments,
and then another provision, transfer to EEOC of supervision regard-
ing nondiscrimination in Federal Government employment.
I wonder if you and Mr. Slaiman can comment on these provisions.
Mr. HARRIS. We are in favor of all of those proposals. The proposal

to go down to employers of eight is one which we have supported con-
sistently for several years. That is one reason I didn't say anything
about it here.
We are also in favor of extending coverage to State and local

governments.
The Fair Labor Standards Act was recently extended to custodial

employees of schools and hospitals which are publicly owned, and we
think on the same principle there is absolutely no reason why this
legislation couldn't similarly apply to Government employees and
indeed in many areas there is urgent need to do it.
Some of the most flagrant violations—well, they are not violations,

because the law does not apply, but some of the most flagrant examples
of racial discrimination we have encountered are by the State and local
governments. We feel very strongly that the law should apply.
There again that is something we have been on record on for several

years.
On the transfer from the Civil Service Commission to the EEOC of

the responsibility for policing Federal employment, some people who
are active in this field and particularly the NAACP have advised us
they don't think that the Civil Service Commission has done a good
job and they were very anxious to have this shift made. We know of
nothing that contradicts their position.
Mr. SLAIMAN. I might add, one of the fastest growing sectors of the

labor market is Government employment, and the need to cover espe-
cially State and local governments is of extreme importance if you are
discussing the overall opportunities of the minorities and the high
unemployment rates of the minorities.
Senator WILLIAMS. You described the Crown Zellerbach case where

EEOC and Office of Federal Contract Compliance—they had differ-
ent approaches; that was it, wasn't it?
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Mr. HARRIS. Yes, the different approaches were on remedies. The
Government took three different approaches. First, a settlement was
worked out with the EEOC and was put into effect. Then the Office
of Federal Contract Compliance got into the act and demanded some
more far-reaching remedies which the union would not go along with. 

iThen the Department of Justice got into the act and t went beyond
the proposals of the Office of Federal Contract Compliance.
Mr. SLAIMAN. I think here the problem is not that there was con-

tinuous moving forward because of any--there would always be possi-
ble appeals procedure to get more. What is disconcerting is that three
different Government agencies dealing with the same case, with over-
lapping periods on some of it, can bring different demands on the same
company or union and the satisfaction of one is no guarantee that
there will not still be trouble with the other.
Now, from a procedural point of view, from time spent, money

spent, ;his is really onerous.
Senator WILLIAMS. Were these three different branches of Govern-

ment all working with the same factual base and came to different con-
clusions in their positions?
Mr. HARRIS. Yes, Senator; that is exactly right. These branches of

the Government don't really pay any attention to the positions that
the others take.
One of the issues which is recurrent under the act, for example,

is the matter of testing for hire, intelligence examinations, aptitude
examinations, and so on, used by employers in hiring employees. This
•is a matter which I can say somewhat dispassionately is much more
their problem than ours.

Well, the Department of Labor has put out regulations specifying
what kind of tests may in its view legitimately be used under the Ex-
ecutive order. I attended a conference of the Equal Employment Op-
portunity Commission involving a company whose tests had been
cleared by the Department of Labor. The EEOC concluded with the
notion that they should not pay any attention to the clearance by De-
partment of Labor or any suggestion, they should not pay any atten-
tion to the Department of Labor regulations. The coordination has been
nonexistent.
Now, I think that is outrageous, that the Government can't develop

a unified position on testing; it seems to me completely ridiculous. As
I say, this is a matter that hits the employer much more than it does us.
Now, having observed these Government agencies for some years, I

don't think they ever will achieve any coordination. I think the only
remedy really is to center all of the authority in one place, and your
bill would be a substantial move in that direction.
I am sure that if the Equal Employment Opportunity Commission

were administering both title VII and the Executive order, it would
use common regulations on testing.

Senator WILLIAMS. We have another bill, of course, that is before us,
and I just wondered whether we could get your observations in this
area we are discussing here, whether you would predict how it would
work out under the Prouty bill.
Mr. HARRIS. I have studied that bill and the testimony on it. I think

it will be apparent from what I have said that the proposal to let the
EEOC go into district court instead of conducting administrative pro-
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ceedings and issue orders itself, does not commend itself to us. We think
that would be lower, much lower, but less effective, that it would bog
down the district courts, that either the cases would go into the district
courts like that of the Southern District of New York, which are
already 4 years behind in their work, and would bog them down further,
or the cases that hit some of the rural districts occasionally would go
before judges who knew nothing about title VII and never would
get enough experience to handle it.

Also, the changes that S. 2806 makes in the existing law are really
quite trivial. At the present time if the Commission is unable to effect
conciliation, an aggrieved individual can go into district court. The
Commission can appear amicus curiae there and it does and can also
appear in the courts of appeal and it often does so.

Alternately, the Department of Justice can bring a suit in Federal
district court. All this would do would be to allow the Commission to
bring suit in district court in addition to the Department of Justice and
in addition to the private party.
The problem of multiplicity of overlapping remedies that I de-

scribed would be accentuated by this. The enforcement would not be
speeded up, but would, if anything, be a little slower. The Commission
oddly would lose the authority it now has to appear as an amicus curiae
in the courts of appeals because that function would be vested in the
Attorney General.
I am aware that the Chairman of the Commission says that he drew

this bill. It doesn't look like that to me; it looks like the Department of
Justice wrote it. It says that the Attorney General is to conduct all
litigation to which the Commission is a party in the courts of appeals;
that is, once the case leaves the district court; this is a degree of De-
partment of Justice control which is unknown in the case of any other
agency as far as I am aware.
The NLRB, for example, handles its litigation in the courts of ap-

peals and substantially handles them in the Supreme Court, subject
to the overriding authority of the Solicitor General, and the same thing
is true of the Communications Commission, Wage and Hour Division,
and every other agency I know of.
So that far from building up the Commission as the top controlling

Government agency in the field of race discrimination, this would give
the Department of Justice a degree of control which it does not have
in the case of any other agency.
Now, my overall reaction to the bill is that it amounts to very little.

It is as if the administration had decided it ought to have a proposal of
its own and told somebody to go out and draw a bill up that does as
little as you can think of. That is what I think S. 2806 does. It does not
effect enough change to be worth taking up the time of Congress.
Mr. SLAIMAN. With this exception: I worked with State FEP legis-

lation in Michigan; it used to be the position of all of the opponents of
FEP to have all problems settled in the courts and give no power to
the quasi-judicial expert agency. All of the civil rights groups and the
pro-FEP people always insisted on the reverse situation, to have the
courts as a stage of appeal to consider procedural and jurisdictional
questions and let the substance be decided by an agency that could
build an expertise in the field.
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Mr. HARRIS. I think in this connection the information I suggested
earlier as to how rapidly the Federal courts have disposed of title VII
cases would be highly pertinent to this.

Senator WILLIAMS. Gene Mittelman, a representative on the minor-
ity side would like to ask some questions.
Mr. 
side,

Mr. Harris, I would like to go back to the problem
of overlapping, duplication, and your comments on transfer of OFCC
to the Equal Employment Opportunity Commission.
This issue has been discussed by a number of witnesses before the

committee, and certain objections have been raised to this transfer. I
think two principal objections were stated: first, that transferring
OFCC to the Commission and centralizing the employment discrim-
ination function in one commission would set up the Commission as
a target, whose effectiveness could easily be hampered simply by con-
trolling its appropriations.
Second, it was pointed out that the problem of coordination and

overlapping and duplication could be solved through directives re-
quiring OFCC, Justice, and the Commission to coordinate their ac-
tivities in this area. I think an effort has already begun in that direc-
tion in the case of testing, which you mentioned.
I wonder if you have any comments.
Senator WILLIAMS. Where do those directives come from, if I could

interrupt?
Mr. MIWELMAN. The directives could come from the President or

Budget Bureau.
Mr. HARRIS. These agencies have been talking about coordination

ever since 1965. I have not perceived any yet. I think it is in the nature
of government that separate agencies are simply not going to achieve
that degree of coordination.
On the fact that the appropriation could be used to cripple the

agency, that, of course, is always true of any agency.
As far, though, as transferring OFCC to EEOC, that does not in-

volve any large transfer of personnel or appropriation. What we are
talking about is transferring only the relatively small operation in
the Department of Labor which is meant to supervise and coordinate
the Government procurement officials in other agencies. The great
bulk of the personnel that enforces the Executive order is to be found
in the various procurement agencies, with only a top centralized staff
in Labor. I don't know how many people it has; do you, Don?
Mr. SLAIMAN. Relatively few in the Labor Department. I don't

know exactly.
Mr. HARRIS. I think we are talking about something like 20 people

maybe, something in that order, not any large group of personnel.
The bill does not propose that the responsibility of the individual

procuring agencies be shifted in any way for insuring enforcement
work.
Mr. MITTELmAN. Some of the witnesses who discussed this issue—and

I include among them the Chairman of the Commission, Mr. Brown—
have also pointed to the large backlog that now exists with the agency
and the increased workload if the cease-and-desist power that is given
to the Commission, objecting to transfer of OFCC at least at this time.
Do you think that is a consideration for the committee?
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Mr. SLAIMAN. Let me mention that one of the reasons for cease-and-
desist orders as part of the reason for the backlog, is the lack of power
of enforcement in the agency. The purpose of FEPC is to maximize
conciliation, to. get most of the cases solved by conciliation, but a sanc-
tion is needed to make people play the game. The most recalcitrant
respondents can spin around and not conciliate because they don't have
anything to worry about.
One of the reasons given consistently by EEOC for the failure to get

more results has been their lack of power. This has been said by one
chairman after the other since its inception. I agree that just giving
the sanction will not automatically take care of the backlog. There has
to be more budget. There has to be more expertise. There has to be a
development in the agency of people and experience that will make
it a more effective agency.
But the whole thrust of the civil rights groups and the agency it-

self in looking to some sanction . to the agency has been the cry that
one of the reasons for the big backlog and lack of results is the fact
that the main agency set up under title VII had no power.
Mr. HARRIS. I agree with all of that. I think that if the Commis-

sion is given either the authority to conduct hearings and issue cease-
and-desist orders or the authority to sue and sue in district court, it is
going to need some additional personnel and it is going to take some
time for it to be able to do that effectively.
But I think it would need more personnel and more time to handle

the district court suit function than it would to handle the NLRB
type of procedure. I think there are a good many trial examiners avail-
able in .the Federal Government, many of them underemployed, such
as those at the Federal Trade. Commission, so it shouldn't take too long
to (rear up on that.

Xlso, the same number of people can handle more administrative
procedures than can handle court procedures, because of the much
greater formality of the latter.
Mr. MITITLAIAN. I think that is correct, but I would like to take

issue with the statement that giving the Commission this cease-and-
desist power will really break the backlog. The backlog, as I under-
stand it, comes in the area of making reasonable-cause determina-
tions. Conciliation does not start until reasonable cause has been
found to exist.
What exists at the present time is an 18-month backlog of investi-

gational procedures rather than conciliation procedures. Perhaps I
am mistaken, but that is what I understand Commissioner Brown tes-
tified to and what the Commission's annual reports have said.
Mr. SLAIMAN. We find that the Commission has done an increasingly

better job in getting investigations and findings. What we have not
found coming through is a sharp increase in the number of success-
ful conciliations.
Now, this is not for the whole 3- or 4-year history of the Com-

mission. For a long time, everything moved slowly, but we have been
given the impression that they have improved their efficiency in getting
investigations, in getting findings, in getting the process moving.
Where they have broken down more than anywhere else is in pro-
ducing actual results of successful conciliations.
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Now, part of the backlog in the areas you mentioned is cumulative.
It has spilled over from the first few years, and I sympathize with
the Commission's need for more appropriations and more staff, but I
want to repeat, it has been their cry through the whole existence of
the Commission that one of the main problems they have—aside from
lack of experienced staff and enough of it and the growing pains of
getting a new agency rolling—has been the fact that the agency has
no powers whatsoever.
Mr. HARRIS. Of course, we want to tell you, Mr. Mittelman, this bill

of Senator Williams', we don't tell you it is going to cure all of the
Commission's problems. That is obviously not the case. It does have
a big backlog and has a lot of problems that do not stem from its lack
of enforcement authority.
It has had four chairmen in 4 years. It has never had anyone there

in charge long enough to really settle down in doing the job. I think
half of the time it has not even had a general counsel, and anyone knows
that lawyers are absolutely indispensable. As far as I know, they don't
have a general counsel right now and it is going to take some time
if this bill is passed.

Sure, they will need more money, they will need more staff, and they
will need some time to get started. But we think this is a step in the.
right direction.
I certainly agree with Mr. Slaiman that there will be larger volun-

tary compliance if the Commission has the possibility of issuing a com-
plaint. As it is, many people feel they can sit back and do nothing when
the Commission is investigating because nothing will conceivably hap-
pen at that point.
Mr. MITTELmAN. The last point I want to raise in connection with

this particular issue is the possible problem of an inconsistency in func-
tion under the Executive order program and the Civil Rights Act of
1964. The Civil Rights Act of 1964 prohibits overt discrimination. The
Executive order, at least as interpreted by some, requires considerably
more. It requires affirmative action, regardless of whether actual dis-
crimination has been practiced in the past.
The issue is perhaps more clearly drawn in connection with the re-

vised Philadelphia plan recently promulgated by Department of
Labor. I don't want to get into the merits or demerits of the plan or the
dispute concerning its legality. The question I want to raise is this, isn't
there essentially a different thrust to the two programs, and might
there not be some inconsistency between a commissioner's role insofar
as he is in charge of administering the executive order program and
the quasi-judicial role of sitting in judgment of the cases,, individual
cases that arise under the Civil Rights Act of 1964?
Let me give you an example of what I have in mind. Let us take

the Philadelphia plan, for example. Suppose the Commission, acting
in its capacity as administrator of the Executive order program, makes
a routine compliance investigation and requires certain changes in the
company, which are made but which are not satisfactory to a particu-
lar aggrieved individual, who proceeds to file a charge before the
Commission. The charge is investigated in due course and comes before
the Commission. Isn't there a problem with the same commission sit-
ting in judgment in both instances?
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Mr. HARRIS. I think Don and I both. will answer that one. I will try
first. It seems to me you raised two problems, one procedural and the
other substantive.
On the procedural problem, if this authority to enforce the executiveorder is transferred to the EEOC, I would think we would have towork out some procedures to coordinate it with their administration of

title VII, that the contract revocation or blacklisting, for example,should only come down at the end of the road and only in clear cases
after the contractor has been given an opportunity to get into com-
pliance; that is what goes on at the Labor Department now.
Now, on the possibility of there being a substantive difference in the

executive order and title VII, that, of course, gets us into the differencesof opinion between the Comptroller General and the Attorney General.
I would say that if the affirmative-action program under the Execu-tive order goes beyond title VII, that it probably not only goes beyondit but violates it; but in any event, I think that the two need to becompletely coordinated substantively. I don't think it will do—

whether the authority is divided, whether the authority is in two
different agencies or one—I don't think it will do to have the Govern-ment carrying out programs under the Executive order that may bein violation of title VII. I think the two have to be meshed and madeidentical.
Mr. SLAIMAN. Let me add, I think you have two issues confused. Oneis the assumption that, since title VII deals with discrimination andthe Executive Order calls for affirmative action, there is no affirmativeaction implicit in title VII. Any conciliation settlement can call foraffirmative action by an employer in a review.
What is involved in the difference is whether affirmative actionmeans quotas, and there you are not talking of affirmative action butspecific interpretation of what effective affirmative action is. Nobodysaid that affirmative action—and this include the Comptroller Generalunder the Executive Order—whatever its nature, its demands, violatestitle VII.
What is under discussion in the Philadelphia plan is the question ofwhether a quota is involved, which is banned by title VII. I want torepeat, there is nothing in title VII or in the whole experience of FEPthat decisions under an FEP law or ordinance merely say: Stop dis-criminating. Every conciliation agreement or every order under titleVII says: Here is what must be done to rectify the discrimination. Sothat I don't see any contradiction at all between the concept of affirma-tive action and title VII.
Mr. HARRIS. Title VII actually, of course, uses the language "affirma-tive action," which is taken over from the National Labor RelationsAct; section 706(b) authorizes the court to order such affirmativeaction as may be appropriate; and section 707(a), dealing with patternor practice suits by the Attorney General, goes farther. He is author-ized to request "such relief as he deems necessary to insure the fullenjoyment of the rights herein described." That is a very broad affirma-tive mandate.
Mr. MITTELMAN. I respectfully disagree with your interpretation ofthe Comptroller General's opinion. Obviously, he did deal with thequota problem. But I think it is much, much broader.
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Mr. SLAIMAN. I was not discussing the Comptroller General's
opinion but your statement as to conflict between affirmative action and
title VII. I don't think it exists.
Mr. MITTELMAN. It seems to me under title VII, before affirmative

action comes into play, you must find affirmative discrimination, and
that is not necessarily so under the Executive order program.
To put it succinctly, it may well be that the title VII only deals with

what might be called active discrimination, whereas the Executive
order program, I think, has been construed by at least some to deal
with passive discrimination; that is, discrimination which is not overt
but hiring policies which have the net result or net effect of dis-
crimination.
Mr. SLAHNIAN. The Justice Department does not agree with you, and

in all of their title VII suits, they include any kind of passive dis-
crimination which brings the results.
Mr. HARRIS. I don't agree with you, either. If what you say is true,

in any event I think the Executive order and statute ought to be
brought into accord, whether separately administered or otherwise.
Mr. MITTELmAN. Thank you. No further questions.
Senator WILLIAMS. Thank you very much, gentlemen. You have

been very helpful.
We had scheduled the Assistant Attorney General from the State

of Michigan, Mr. William F. Bledsoe, who could not make it, but the
record will include his statement if he submits it.
Next Mr. Andrew Yslas, National Legal Adviser of the American

GI Forum.
Mr. YSLAS. Good morning.
Senator WILLIAMS. We have your statement. Proceed as you desire.

STATEMENT OF ANDREW C. YSLAS, NATIONAL LEGAL ADVISER,
AMERICAN GI FORUM

Mr. YSLAS. I am Andrew Yslas, National Legal Counsel of the
American GI Forum. The GI Forum is a Mexican-American family
organization with chapters in 23 States and the District of Columbia.
During its national convention in August 1969, the GI Forum

adopted a resolution to support S. 2453. We passed this resolution in
favor of S. 2453 because the 10 million Spanish-speaking people of
our Nation have suffered job discrimination for more than 100 years.
We have come to the point that we must get relief or the Mexican-

American will soon take to the streets to vent his frustrations against
those who consistently and systematically discriminate against us in
employment.
For over 20 years, the GI Forum has fought this exclusion with

lawsuits, negotiations, and public pressure. In fact, the organization
was formed in 1948 in direct answer to the humiliations and acts of
discrimination suffered by returning Mexican-American war veterans.
In 1946, the executive secretary of the Texas Good Neighbor Commis-
sion had written about such a Mexican-American soldier.
He was an American hero, and his face and neck offered mute testimony of the

sacrifice he had made for his country. The shrapnel that caught him in Germany
had shattered his left cheekbone, drawing up his mouth in a set grimace. He
was blind in his left eye, deaf in his left ear, and was just regaining the power

•
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of speech . . . He was an American hero, who had won the purple heart and
the coveted blue and silver badge of the combat infantryman, but his name was
Arthur() Misquiz, and his home was a little town in West Texas.

When Arthuro recovered enough to go out, he found that to the
towns people he was still a "Mexican," and Mexicans were not served
in the cafes or restaurants, were not given a haircut in "Anglo" barber-
shops, were not allowed to sit in the main part of the movie theater,
and were not given employment. Today, public facilities are generally
open to Mexican Americans but decent job opportunities are not.
It was in the late 1940's and 1950's that the GI Forum joined with

other Mexican-American organizations in urging the creation of State
fair employment practices commissions. At every opportunity, we
proposed and supported civil rights legislation at the State and Na-
tional level in the hope that job discrimination would be methodically
eliminated.
Today, we have concluded that neither the State FEPC's nor the

Equal Employment Opportunity Commission, under present law,
provide effective relief to those who are victimized by discriminatory
employment practices. In many instances, therefore, the GI Forum
and the Mexican-American people are taking direct action against
those who discriminate.
At its 1968 national convention

' 
the GI Forum passed a resolution

calling for a mass boycott of the Adolph Coors Brewery. Its Golden,
Colo., plant is situated in an area with a large Mexican-American
population and yet it has a very small Mexican-American work force,
employed almost exclusively in menial 'jobs.

Specifically, in 1967, Coors had approximately 1,650 employees, of
which three were Spanish-surnamed. Coors also owns a large por-
celain plant in Denver Colo. Of the 1,000 persons employed there, less
than 3 percent are gpanish-surnamed. Yet, the Spanish-surnamed
make up about 10 percent of the State's population.
The GI Forum is specifically demanding that Coors eliminate test-

ing procedures which serve to weed out prospective minority group
employees.
I should point out that the boycott was undertaken after State and

Federal Government efforts were unsuccessful.
At the Kitayama Bros. flower farm outside Brighton, Colo., five

Mexican-American women chained themselves together at the main
gate to dramatize their need for higher wages and better working con-
ditions at the huge flower farm. The chains were cut with an acetylene
torch and, when the women refused to move, they were gassed without
warning.
In Sat Lake City, Utah, the GI Forum joined other groups in sub-

mitting demands to the Equal Opportunity Conference meeting in
that city on June 10, 1969. The demands included that retailers hire
Mexican Americans or the American GI Forum and SOCIO, a fel-
low Mexican-American organization, will initiate boycotting and set
up picket lines.
The GI Forum has also urged the American Telephone & Telegraph

Co. and the Mountain States Telephone Co. to appoint Mexican Amer-
icans as sensitivity instructors and to recruit Mexican Americans for
both production and management jobs. The utilities industry, in gen-
eral, has a miserable record in the employment of Mexican Americans,

34-897-70 15
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and the GI Forum is contemplating further action if improvements
are not forthcoming.
We do not enjoy holding boycotts nor do we have the money and

time to go through lengthy litigation in court. The State and Fed-
eral agencies dealing with job discrimination are ineffective, however,
so we must take matters into our own hands.

Discrimination against Mexican Americans is not limited to private
industry. In local, State, and Federal employment, Mexican-Ameri-
can employees are heavily concentrated in the laborer and general
service jobs. Typical is a Mexican American who recently retired after
serving for 31 years as a city watermeter reader. Thirty-one years
as a watermeter reader.

Discrimination still exists at many military installations located
throughout the Southwest. This is serious inasmuch as they are among
the largest employers in that region. Kelly Air Force Base in San An-
tonio is one of the most glaring examples.
While the facility employs large numbers of Mexican Americans,

they are primarily in the lower grades and consistently denied pro-
motions, with the reason being given that they are not qualified. The
protests made by Mexican-American groups and the subsequent inves-
tigations by the Air Force and Civil Service Commission have re-
sulted in little improvement.
At Cannon Air Force Base in Clovia, N. Mex., the New Mexico Ad-

visory Committee to the U.S. Civil Rights Commission found a Mexi-
can American heavy-equipment operator who, told there were no open-
ings, took a dishwashing job. After 21 months, he is still washing
dishes.
Another, a qualified steamfitter with veteran's preference, is still

washing dishes after 2 years. Though he was assured repeatedly of
being the No. 1 applicant for a steamfitter vacancy, his application,
upon investigation, could not be found.
A review of General Schedule employment at the base revealed

three Negroes and no Spanish Americans out of 33 GS-3 employees,
and one Spanish American and no Negroes out of a total of 18 GS-7
employees. No minority-group employees appeared to hold jobs above
GS-8.
I use these examples merely to point out that all efforts to date have

been ineffective in erasing discrimination and that we desperately
need S. 2453 if this malady is to be cured. We need the inclusion of
State and Federal employees under a strengthened Equal Employ-
ment Opportunity Commission.
We need the level of coverage dropped to employers with eight or

more employees. We need much greater enforcement against discrim-
inatory practices by companies with fat Government contracts.
Above all, we need a strong Equal Employment Opportunity Com-

mission with cease-and-desist powers. In a recent (1969) study by
Richard P. Nathan of the Brookings Institution, the potential role
of cease-and-desist power is considered.
Based on his review of the Commission's first 32 months, Nathan

concludes that such power is "* * * essential no matter what else is
done." The author indicates that there is reason to believe that cease-
and-desist authority would produce more, not fewer, conciliations, a
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major consideration since only about 48 percent of EEOC's concilia-
tion efforts are successful.
Nathan goes on to say that despite the fact that the Commission

has acted vigorously in attempting to implement the broad policy
goals of title VII, its impact, in its first 32 months of operation, on
discrimination in the Nation's total job force has been minimal. Every
day, too many Mexican-American workers find the living proof of
this statement.
For that reason, we urge the Congress not to. delay in granting

what has been proved a very effective tool, cease-and-desist authority,
to the Equal Employment Opportunity Commission. •
During the .June 1969 hearings held by the .Senate Subcommitteeon Executive Reorganizations on S. 740, a bill to establish the Inter-

agency Committee on Mexican-American Affairs, Commissioner Vi-
cente Ximenes of the Equal Employment Opportunity Commission
testified that:

For a span of three centuries the Spanish-speaking peoples settled the vastSouthwest. They tilled the soil. formed laws and governments, established com-mercial trade routes.. * * * In the 19th century the Nordic and Anglo-Saxonpeople conquered and/or bought the southwest area of the United States. Untilrecent years, this nation has turned its back and refused to hear our appealsfor help against those who drove us from our lands, violated our civil rights,and instituted an educational system designed to produce hand laborers. Wewere forgotten except by our local draft boards in time of war. by the employersin search of cheap labor, and by political bosses at election time. Put anotherway, it has been said that in time of war we are Americans, during electionswe are Spanish Americans and when we want a good jab we are dirty Mexicans.
Mr. Chairman, we are tired of this Ftate of affairs. We are tired

o.;! equivocations. S. 2453 is a realistic job opportunities enforcement
proposal, and the American GI forum urgently calls for its enactment.
Senator WILLIAMS. Thank you very much, Mr. Yslas. We are, of

course, very familiar with the A:nerican GT forum here in Congress
and applaud what you stand for and all of the work you are doing
and will do.

wonder if you could described what was done other than the boy-
cott activities that you described at Coors Brewery and Kitayama and
the Mountain States Telephone, and A.T. & T., too; what have you
helped others to accomplish through present EEOC opportunities
through conciliation, negotiation, whatever you want to call it; what
have .you done at that level? What have you done through lawsuits
to advance the most necessary objectives of equal opportunity
employment?
Mr. YSLAS. Senator, at this point I have just assumed the role ofnational legal counsel. I have not the data before me to present at

this point.
Senator WILLIAMS. Well, do you know whether anybody, prior to

your present position, whether anybody out at the forum has helped
individuals press their position of discrimination, of wrongful dis-crimination; in other words, did EEOC deal specifically with the
Coors Brewery situation, which is out in Golden, Colo., is that right?Mr. YSLAS. Yes.
Not specifically, Senator; however, we have had individuals out Of

EEOC who have handled individual cases involving school segrega-tion, et cetera, but nothing on the Coors specific situation.
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Senator WILLIAMS. How about the other situations you mentioned--
Kitayama ?
Mr. YSLAS. No.
Senator WILLIAMS. I wonder why it is that this was—as you sug-

gest, if this was so clearly discrimination against Mexican people and
people of Mexican background, why did not individuals or groups in
the area press a claim of discrimination?
Mr. YSLAS. Just like everything else, Senator, it takes time to c( -

ordinate our efforts. I believe now that the GI forum has arrived—we
are here in Washington. It has taken time to coordinate the legal staff,
the talent within our people to organize and bring forth an active,
positive program to enforce the discriminations that exist within our
people.

Senator WILLIAMS. All right; we appreciate your testimony.
Where are you headquartered?
Mr. YSLAS. My offices are in the 6200 block of Annapolis Road,

Hyattsville Md.
Senator WILLIAMS. Where is your home?
Mr. YSLAS. I was born in New Mexico originally and I have been

here for the last 22 years, practicing law in Maryland.
Senator WILLIAMS. You practice law in Maryland where?
Mr. YSLAS. Prince Georges County.
Senator WILLIAMS. Thank you very much.
Mr. YSLAS. Thank you.
Senator WILLIAMS. We will now receive a statement for the record

from Senator Stevens of Alaska.

STATEMENT OF HON. TED STEVENS, A U.S. SENATOR FROM THE
STATE OF ALASKA

In enacting the Civil Rights Act of 1964 Congress established as
a national priority the equitable employment of all Americans, regard-
less of race or religion. In cosponsoring S. 2453, I felt that we must
empower the Equal Employment Opportunity Commission, charged
with assuring fair employment opportunities for all Americans, with
the strength to consistently enforce this national goal.
My home State of Alaska, for example, has begun an industrial ex-

pansion unparalleled in its economic history. New natural industries
are planning to provide employment for Alaskans that have long suf-
fered from chronic unemployment. It is my hope that the development
of our vast potential will open opportunities for all Alaskans for fair
employment. A strengthened employment opportunities commission
will guarantee that such worthwhile employment will be fairly avail-
able to all Alaskans and to all working Americans.
In Alaska, as a State representative, I worked long and hard to

assure Alaskans equal opportunity. I strongly support here, in our Na-
tion's Senate, this opportunity to fulfill my State's and our Nation's
goal of equitable employment for all Americans.
Senator WILLIAMS. The record will be kept open for a few weeks for

the statements of those who could not attend the hearings and for other
pertinent material submitted for the record.
(The material referred to follows:)
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PREPARED STATEMENT OF MRS. BRUCE B. BENSON, PRESIDENT, LEAGUE OF WOMEN
VOTERS OF THE UNITED STATES

The League of Women Voters of the United States is deeply aware—and
deeply concerned—that this nation is not moving as speedily as it should to fulfill
the promise of civil rights legislation. We are determined to do our utmost to
bring an end to poverty and discrimination in this country and to promote
equality of opportunity for all Americans in the areas of education, employment
and housing.
On a national level since 1964 we have been studying the extent and depth of

poverty and discrimination. Ours is a grass roots organization of nearly 160,000
members in the 50 states, the District of Columbia, the Virgin Islands and Puerto
Rico who on state and local levels sought remedies to these problems for many
years before the problems became a focal point of our national attention. Today
all League members know that employment discrimination based on race, color,
religion, sex or national origin clearly persists despite Title VII of the 1964 Civil
Rights Act. Admittedly there has been some progress--but not nearly enough!
The Equal Employment Opportunities Commission (EEOC) has the principal

responsibility for administering Title VII. Its chief function is to promote volun-
tary compliance with Title VII, but the EEOC is hampered in its efforts to ful-
fill its mission because there is no accompanying authority to enforce compliance.
The commission's record is impressive in one sense. In Fiscal Year 1968, accord-

ing to the EEOC's latest annual report, it was fully successful in 283% more
cases than in Fiscal Year 1967, and 28,600 individuals benefited from EEOC's
conciliation efforts in 1968 as against 8,500 individuals in 1967. But when sur-
veyed as to failures vs. successes, the record is far less impressive. Sixty-six
successes were matched by 86 failures in 1967, and a year later, in 1968, 253 suc-
cesses compared unfavorably to 334 failures.
The League believes that with authority to insist on conciliation, the commis-

son will improve its success record, and the intent of Title VII will come closer
to attainment.
The experience of states with fair employment practice agencies supports the

idea that the EEOC record for gaining voluntary compliance will improve when
strengthened with the capability to issue cease and desist orders. Based on experi-
ence with state agencies, the Civil Rights Commission, in its 1969 Report on Equal
Opportunity in State and Local Government Employment, recommends that the
EEOC should be conferred with the power to issue cease and desist orders to
correct violations of Title VII.

". . . Of the states presently having fair employment practice laws, the vast
majority give the state commission administering the law power to issue
cease and desist orders. Giving EEOC similar power would enhance its con-
ciliation role by strengthening its bargaining power and make it a far more
effective agent in ensuring equal employment opportunity."

The League supports the provision in S. 2453, as it has supported similar legisla-
tion in the last Congress, to give the EEOC authority to issue cease and desist
orders.
The League also supports the provision in S. 2453 which would extend the com-

mission's jurisdiction to companies hiring eight or more employees as against the
25-employee minimum in the present law, and to employees of state and local
governments. This provision would extend the equal employment protection now
enjoyed by 44 million workers to an additional nine million workers employed
by businesses with more than eight but less than 25 employees.
Protection of state and local government employees against discriminatory

practices is important. The total number employed at these levels is a significant
number, and the Civil Rights Commission reports "definite discriminatory ele-
ments in state and local government personnel systems." The Civil Rights Com-
mission states that in February, 1967, the country's 50 state governments; 3,000
county governments; more than 17,000 towns or townships; 18,000 cities, and
more than 21,000 special-purposes governments employed 4.4 million persons, ex-
clusive of employment in the field of education.
The total of state and local employees has increased 83% since the early 1950's,

while federal government employment has remained fairly constant during the
same period. The increase of state and local public employment can be expected
to continue as population expands, making increasingly important the protection
of these employees.
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We have all become more sensitive in recent years to the necessity for develop-
ing within government at all levels a greater responsiveness to the needs of
citizens. As government employment discrimination lessens at all levels, hiring
of minority groups' members obviously will increase. The experiences and back-
grounds of these groups will help to develop this responsiveness within govern-
ment. The League of Women Voters is convinced that expansion of EEOC's juris-
diction to include employees of state and local government can have a double
benefit: The protection of the rights of the employees themselves and a positive
effect on the government's responsiveness to the needs of all the people.
We hope for the enactment of these provisions of S. 2453 to give EEOC en-

forcement authority and to extend its jurisdiction, believing they will erase some
of the Title VII deficiencies. The federal government has a special responsiblity
to ensure equal employment opportunity for all Americans. Simply to set up a
commission with assigned duties does not fulfill this responsibility. The EEOC
must have authority to carry out its assignment.

PREPARED STATEMENT OF ELIZABETH BOYER, PRESIDENT, WOMEN'S EQUITY ACTION
LEAGUE ( WEAL )

Mr. Chairman, Senators, and guests: I am here as president of a newly-incor.
porated group which is primarily concerned with employment and educational
opportunities for women. Since the job advancement and upward mobility of
women have been lagging, even since the enactment of Title VII, we are naturally
concerned with enforcement of provisions for job equality.
The work of our organization is being encouraged by many other groups and

individuals who are concerned at the slowness of progress in this area, as well
as in the racial aspect. Because of the high costs of government, and economic
pressures associated with inflation, the ordinary citizen is taking a much closer
look at the operations of his government, and at the spending of his tax dollar,
than he formerly did. The working woman, because of the job discriminations
against her, as every known statistic shows, is in the worst position of all, and
I can tell you that these women are reaching the end of their patience. It may
surprise you to know that our organization is receiving a great deal of male
support. Many men can no longer support their households and educate their
children without the help of their wives. Both the Gallup and the Kentile sur-
veys disclosed that overwhelming majorities of men now want their wives to
work—and, presumably, to earn as much as they are fairly entitled to earn.
Great dissatisfaction has thus been felt with the operations of the Equal Em-

ployment Opportunity Commission, as to its actual impact on the job market
for women.
Whenever criticism has been brought on this score against EEOC, the ready

response has been: "Give us cease and desist powers." The former head of the
agency, Mr. Alexander, constantly stressed the need for these powers.

Since those employers who intended to comply with the provisions of Title
VII have presumably already done so, we now have the hard core non-compliers
to contend with. They will have to be forced into compliance. Shockingly, this
seems to be an overwhelming majority of employers, if statistical findings on
women's employment advancement are to be believed.
It is idle to expect that an understaffed and underfinanced agency can cope

with this situation effectively if heavy procedural requirements are laid on its
shoulders.
The two bills which have been submitted to increase the enforcement powers

of EEOC differ widely in this respect. Senate Bill 2806 simply authorizes
EEOC to bring a court action against the defendant in Federal District Court.
Thi-4 sounds very nice, but T am a lawyer, and I know very well the amount of
work and technicalities which confront one in presenting just one Federal Court
case. The time and effort required to present cases by the hundreds—yes, by
the thousands, if public needs are really to be served—would be appalling. To
say nothing of the overloads thus forced into our already overloaded and back-
logged courts.

Furthermore, S. 2806 does not even give the right of appeal to EEOC. Now
really. Most lawyers would not be very willing to go into court with a dogbite
case if it were made clear to their adversary that they could not appeal!
In these cases I understand appeal would be referred to the Justice Depart-

ment. Inefficiency, delay and possibilities for error are manifest. As I under-

•
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stand it, EEOC sent four sex-discrimination cases "over to Justice" long, long
ago, and nothing has been heard of them since.

S. 2806 has such built in roadblocks and practical impossibilities that one is
forced to be Very skeptical of the motives of those who presented it at just this
time—right when the long-sought Cease and Desist bill was up for consideration!
What coincidence.
And then, even more baffling, the present head of EEOC comes out in favor of

this peculiar bill. Is he with us or against us? Who is with us and who is against
us? Especially when matters such as this assume a certain pattern, we believe
the answers will not long evade us.
The bill which we favor is, of course, Senate Bill 2453. This bill removes the

burden of enforcement from the complainant, and, of course, the problem of the
complainant's obligation has always been the stumbling block. Few individuals
have the money and determination to push through a court case to force some-
one to hire or promote him—and, if he were determined and angry enough to do
so, what kind of status would he have with that employer—or, for that matter,
with any other employer who heard about the matter?
I note that S. 2453 also transfers to the EEOC enforcement of nondiscrimination

in employment by government contractors, now a duty of the Office of Federal
Contract Compliance. Knowing how reluctantly OFCC seems to be taking on the
responsibility of enforcing sex discrimination provisions, I believe we would favor
this, but only if the cease and desist portion of the bill is also included.
We therefore favor S. 2453, and we definitely do not favor S. 2806. We are

afraid that this latter bill will just provide costly busy-work without the desired
results, which, we suspect, is just what it was tailored to do. We further, re-
luctantly, accept the fact that it will probably be better to wait for a good bill
than to have to get rid of a bad law, in the event that S. 2453 cannot be passed
at this time.
If S. 2453, or a similarlystrong and acceptable bill, is not passed very soon, and

it great strides cannot very quickly be made in alleviating job discriminations
against women, I believe that I must say to you, very pointedly, that I see trouble
ahead.
Young people nowadays are not the overawed and willing-to-conform sort which

most of us were some years ago. They are quick to seek out hypocrisy in high
places. I receive many of their mailings, because of my interest in job discrimina-
tions. and some of the things they write us are hair-raising.
They are not oblivious of what is going on. Working women as a whole, even in

other age groups, are increasingly rebellious, especially as they find themselves
under increasingly impossible economic and tax pressures.
Unless our elected leaders, and the industrial establishment, start to "do right

by us", I honestly tell you I fear for what may result. The situation is a powder
keg. It is ripe for irresponsible exploitation. Further suppression and hypo-
critical expedients are definitely not indicated.
The organization which I represent would like to work responsibly, through

accepted channels. I therefore will tell you, instead of saving it for a surprise,
that we are organizing to computerize records of congressional and administrative
action of interest to us, including the names of sponsors, and voting records.
We have already made arrangements to make these records available, at stra-

tegic times, to responsible organizations and individuals in each constituency.
We believe that in this way individual voters can make decisions across party
lines which will be in line with the facts, and in line with their own benefits.
We have been receiving inquiries from all over the country concerning this plan,

from publications, as well as from organizations and individuals.
These two bills, naturally, fall within our scope of interest.
We truly hope that your Committee and the Senate as a whole, will rise to this

matter, which affects such a large segment of the working population of this coun-
try, in a statesmanlike way. We hope you will pass favorably on Senate Bill 2453,
and that you will urge its passage in the Senate.

PREPARED STATEMENT OF DAVID A. BRODY, DIRECTOR OF THE WASHINGTON, D.C.,
OFFICE, ANTI-DEFAMATION LEAGUE OF B'NAI B'RITH

The Anti-Defamation League of B'nai B'rith welcomes this opportunity to
express its support for and to urge early passage by the Congress of S. 2453, in-
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troduced by a bi-partisan group of 35 Senators to strengthen and expand the
authority of the Equal Employment Opportunity Commission.
The Anti-Defamation League is the educational arm of B'nai B'rith which

was founded over 125 years ago in 1843 and is America's oldest and largest
Jewish service organization. It seeks to improve relations among the diverse
groups in our nation and to translate into greater effectiveness the principles of
freedom, equality and democracy. It is dedicated to securing fair treatment and
equal opportunity for all Americans regardless of race, religion, color or national
origin. Removal of barriers to equal employment opportunity has long been
among the Anti-Defamation League's top priorities.
The main thrust of S. 2453, like the bill reported out by the full Committee

last year, is to give the Equal Employment Opportunity Commission authority
to issue cease and desist orders after a hearing and finding that the employer
or union is engaged in a discriminatory employment practice. Unfortunately, 10.
what we said in the statement which we submitted in support of the legislation in
the 90th Congress remains true today :" . . . despite the progress made in recent
years, the problem of employment discrimination is still a pervasive and per-
sistent one."

If we are to make an effective start toward eliminating employment discrimina-
tion, then the Equal Employment Opportunity Commission must be given ade-
quate enforcement authority. All the Commission can do under the present law
is to investigate and try to conciliate complaints of discrimination. Where per-
suasion and conciliation prove unsuccessful, the Commission is powerless to
act; the victim is left to his own resources. He must seek relief in the courts
on his own, unless the Attorney General finds a "pattern or practice" of dis-
crimination and brings suit to enjoin such discrimination. To date, as the Deputy
Attorney General noted in his testimony, only 46 such pattern or practice law suits
have been brought, and the limited resources of the Civil Rights Division pre-
clude the bringing of such law suits on a volume basis.
If the Commission is to be a truly effective agency it is essential that it be

given cease and desist authority. In conferring such authority on the Commis-
sion, Congress would be doing no more than giving the Commission the same
power long enjoyed by other Federal regulatory agencies and by nearly all state
fair employment practice agencies. The experience of the state agencies shows
that such enforcement powers are necessary to make the conciliation process
effective.
Where enforcement authority exists to back up conciliation, relatively few

cases go to an administrative hearing—they are settled or otherwise disposed
of—and even fewer are appealed to the courts. The mere existence of cease
and desist powers helps to bring about voluntary compliance. As the Committee
last year stated:

An important consequence of granting the Commission authority to issue
cease-and-desist orders will be enhancement of the Commission's ability
to obtain successful conciliation. The experience of State fair employment
agencies has shown that, when the cease-and-desist power is available,
achievement of voluntary compliance is much more likely. ( S. Rept. No.
1111, 90th Cong., 2nd Sess. 4 (1968) . )

The same view is stressed in a 1969 study "Jobs & Civil Rights" prepared for
the Commisison on Civil Rights by Richard P. Nathan, then with the Brookings
Institution and now Assistant Director of the Bureau of the Budget. The author
states: (pp. 66, 67)

Cease and desist authority for the EEOC is essential no matter what
else is done. The point is not so much that cease and desist authority would
be widely used, as that its availability would make it easier to secure
compliance and cooperation in every phase of EEOC operations. In these
terms, it is regrettable that at a time when civil rights unrest has been
increasing. Congress has allowed the relatively uncontroversial EEOC cease
and desist bill to languish. Were this measure picked up and successfully
pressed by either or both the President and Congress, it could have consid-
erable impact, both as a force for advancing the cause of civil rights and
as a symbol of the willingness of the Federal Government to pursue every
available avenue for genuine progress in this field.

Finally, the National Advisory Commission on Civil Disorders in its Report
(p. 234) recommends that the Commission be granted cease and desist powers in
order to break down arbitrary barriers to employment and open job opportunities
for minority group workers.
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The Administration bill, S. 2806, while acknowledging the deficiency in the ex-
isting law, however, would not give the Commission cease and desist authority.
Instead it would empower EEOC to go to court against the recalcitrant employer
or union.
In its testimony before the Subcommittee, the Civil Rights Commission set

forth the reasons why authority to issue cease and desist orders after an ad-
ministrative hearing would be more effective in bringing about compliance with
the law than would the court enforcement approach called for in the Administra-
ton bill. It is only through the administrative hearing procedure that regulatory
agencies are able to handle expeditiously and dispose of the multitude of cases
coming before them. The administrative agency is also better suited and more ade-
quately equipped than the courts for carrying out the public policy and enforcing
the public rights which Congress has enacted into law. As the late Justice Frank-
furter stated in his dissenting opinion in Federal Communications Commission
v. National Broadcasting Co., Inc., 319 U.S. 239, 248 (1943) :

Unlike courts, which are concerned primarily with the enforcement of pri-
vate rights although public interests may thereby be implicated, adminis-
trative agencies are predominantly concerned with enforcing public rights
although private interests may thereby be affected. To no small degree ad-
ministrative agencies for the enforcement of public rights were established
by Congress because more flexible and less traditional procedures were called
for than those evolved by the courts. It is therefore essential to the vitality
of the administrative process that the procedural powers given to these
administrative agencies not be confined within the conventional modes by
which business is done in courts.

To deny the EEOC cease and desist powers and to require it to go the court
route, while an improvement over the present law, would severely restrict the
Commission's effectiveness. As Professor Joseph P. Witherspoon of the Univer.
sity of Texas School of Law in a recently published comprehensive treatise on
the work of human rights commissions, "Administrative Implementation of Civil
Rights" (1968) states: (pp. 139-140)

The sine qua non to dealing effectively with individual instances of dis-
crimination is the existence of some form of civil-rights law prohibiting dis-
crimination against minority and other disadvantaged groups and the
availability of a human-relations commission with ample authority to en-
force that law administratively against officials and private persons and
institutions who violate it. (Emphasis added.)

For these reasons we believe that the cease and desist approach embodied in
S. 2453 is plainly to be preferred to the court suit alternative provided for in
S.2806.
In addition to giving the Commission cease and desist powers, S. 2453 would

extend the coverage of Title VII of the 1964 Civil Rights Act to employers of 8
or more and also bring within its protection state and local employees now
specifically exempt from the law's coverage. The bill would also transfer to the
EEOC the contract compliance functions of the Office of Federal Contract Com-
pliance and the functions of the Civil Service Commission with respect to equal
employment opportunity for federal employees. We concur in the wisdom of
these proposals. They would not only extend the protection of the law to a sig-
nificant number of employees now denied its benefits but would also make possible
the development of a uniform national policy of non-discrimination in employ-
ment by centralizing responsibility for all equal employment opportunity activi-
ties in one agency.
In conclusion, therefore, we urge the Committee to act favorably and promptly

on S. 2453.
We respectfully request that this statement be included in the printed record

of the hearings.

PREPARED STATEMENT OF WILLIAM E. DUNN, EXECUTIVE DIRECTOR, THE
ASSOCIATED GENERAL CONTRACTORS OF AMERICA

We appreciate the opportunity of filing a statement for the record on S. 2453
and S. 2806. First, we would like to note the kind of experience in the field of non-
discrimination on which we based our comments. Our experience comes from the
fact that many of our members perform Federal construction contracts, and for
many years have been subject to nondiscrimination requirements applicable to
government contractors imposed by Executive Orders. These experiences go back
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years before there was any Congressional action in this field, to the days of the
F. E. P. C. of the 1940's. They include the time of the Government Contract Com-
mittee of the 1950's, and the President's Committee on Equal Employment Oppor-
tunity, and now the Office of Federal Contract Compliance. In recent years, the
Executive Orders have encompassed federal-aid contracts as well.
Our record with all of these agencies indicates that the Associated General

Contractors and its members have always had relationships of cooperation, and
that our policies have always been to support the principles of nondiscrimination.

BASIC PROBLEMS

From this experience and this background, we have come to see certain basic
problems as contributing to, and perpetuating, racial and minority discrimination
in the construction field, which we will point out below. Both S. 2453 and S. 2806
fail to deal with the basic problems as we see them, and we believe what is needed
at this time is not patchwork but solutions.
The basic problems, as far as discrimination in construction is concerned, are

the hiring halls, complex seniority systems, union referral arrangements, closed
shops, and secondary boycotts, among others.
These basic problems stem from legislation already passed by the Congress,

particularly section 8(f) of the Taft-Hartley Act, and we believe it would be well
to re-appraise these existing provisions of law in the light of present-day realities.

HIRING HALLS

The seriousness of hiring halls and related arrangements practiced by the
Building Trades Unions has come to our attention painfully on government con-
tracts, where the, Executive Orders hold the contractor alone responsible, and
apply sanctions to him only—not the Building Trades Unions, even where their
guilt on discrimination is evident While construction contractors, for this rea-
son, resist the inclusion of hiring halls and related provisions at the bargaining
table, another arm of government gives no support or recognition to the nondis-
crimination objectives of the other arm, but practically forces contractors to
enter into hiring hall agreements by holding them mandatory subjects of bar-
gaining. Perhaps the NLRB feels the act passed by the Congress gives them no
other way. In any event, the man at the receiving end of the Federal establish-
ment at the grass roots must get a very bad impression to see Washington blowing
hot and cold on the same issue.
So here is a very substantial step towards the promotion of equal employment

opportunity in construction, which your Subcommittee might tackle, namely:
(1) to make Building Trades Unions solely responsible for unlawful dis-

crimination, racial and otherwise, that occurs as a result of their operation
•of hiring halls, and similar referral arrangements, and
(2) to make hiring halls and related conditions a permissive, rather than

a mandatory subject of bargaining. (That would preclude strikes and picket-
ing to obtain them in labor agreements.)

SECONDARY BOYCOTTS

Secondary boycotts pose a similar problem for minorities in construction,
These are strikes and picketing to force one company to quit doing business with
a Negro subcontractor or other firms employing Negroes or other minorities. The
deadly impact of secondary boycott attacks on minorities in construction is
documented in the St. Louis Arch case, an excerpt of which is attached.
While secondary boycotts are illegal today under Section 8(b) (4) (B) of the

Taft-Hartley Act, they may be legalized by legislation now pending in the 91st
Congress. If that happens, we would advise your Subcommittee that the cause
of nondiscrimination in construction would be set back a great deal farther
than it would be advanced by either S. 2453 or S. 2806. While common situs
picketing legislation is not directly related to the legislation at hand, they are,
in fact, related to the same thing. Again, we believe it would be prudent for
the Congress and its committees to avoid getting into conflicting positions on
the same issue, and that your Subcommittee should carefully study the adverse
impact that situs picketing would have on nondiscrimination in construction
and do your utmost to defeat it.



229

SHOT IN THE DARK

We would also suggest that the Subcommittee first obtain a better under-
standing of the character of the problem before embarking upon as revolu-
tionary a course as outlined in S. 2453. The lack of contribution of knowledge
on this score from government spokesmen appearing before your Subcommittee
is curious, in view of the years of accumulation of voluminous surveys under
the Executive Orders from government contractors on minority aspects of their
employment. It is also curio-us in view of the mandate of the Civil Rights Act
of 1964 to canvass unions, hiring halls, and training groups for information on
minorities. Nearly three years later, no such survey has yet been made but is,
however, about to be launched.
We are familiar with- voluminous surveys under the Executive Orders, be-

ginning with so-called Form 41 in 1963, 1964 and 1965 and then Form 100 in
1966 and Form 100 revised in 1967. These reports must literally fill warehouses
of data on minority aspects of employment in the construction industry. We
believe the Subcommittee would be prudent, indeed, to first obtain available
statistical dimensions and locations of the nondiscrimination problem before
shooting as big -a shot as S. 2453 into the dark.

A CONSTRUCTIVE APPROACH

A final suggestion, while not involved in S. 2453 or S. 2806 but related, would
be to seek for ways of taking a positive -and constructive position, rather than
banking on the perennial "thou shalt not" approach. As a practical construc-
tive approach, we would urge your Subcommittee to consider ways of curing
the anemic climate now blighting training in construction.
Our experiences with the Federal apprenticeship and training programs con-

vince us that they will not permit the kind of breakthrough of large numbers of
new skilled construction workers in time to meet the great demands .in the
cpnstruction industry. We are also convinced that government can and should
take every practical step to make participation in training programs, on the
part of the trainee and employers, as attractive as possible. Certainly, one of
the least difficult steps would be to provide tax credit for employers' financial
contributions to training programs. This idea has already been far developed
in bill form in committees of this Congress.
We would urge your earnest consideration of our views, and your thorough

reconsideration of this entire complex but serious problem before reporting S.
2453 or S. 2806 to the full committee. If we can be of further assistance, please
let us know.

Attachments.'

PREPARED STATEMENT OF WILMA SCOTT HEIDE, MEMBER, PENNSYLVANIA 1-1E- 7,1AN
RELATIONS 'COMMISSION

I am Wilma Scott Heide, a Behavioral Research Scientist, a member of the
Pennsylvania Human Relations Commission, and of the Pennsylvania Boards of
Directors of the American Civil Liberties Union (ACLU), vice-chairman of the
Allegheny County Council on Civil Rights and a leader of the National Orga-
nization for Women, Inc. (NOW). However, I am here today as a citizen to
briefly share some observations, raise some fundamental questions and make
specific recommendations to this Senate Subcommittee so you may truly act to
legislate effectively and thus not only promote but unequivocally advocate equal
employment opportunity for American workers.

First, thank you for this opportunity. I had no intention of taking a day away
from my other citizen commitments, my family and my employment to personally
address this subcommittee. However, the quality and equality of life to which
I am committed within and outside my home compel me to be here and be hear
If the federal legislation under question is at all equivocal, ineffective, incom
plete, or uncommitted to human equity, then our more local, regional efforts are
diminished by just that much absence of national leadership and/or action. I do
detect a need for fuller commitment of this nation to human equity as variously
evident in the approach and content of both bills S. 2453 and S. 2806 and in the

1 May be found in the files of the subcommittee.
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serious omission from both of necessary provisions. So much for ray reasons for

being here.
Now, for some observations and fundamental questions vis-a-vis S. 2453 and

S. 2806. It may be revealing to note that: S. 2453 . . . "may be cited as the 'Equal

Employment Opportunities Enforcement Act'" (lines 3 and 4, page 1 of Bill;

S. 2806 . . . "may be cited as the 'Equal Employment Opportunity Act of 1969.'"
I have 3 observations/questions : (1) is the omission of the word enforcement
from the administration bill S. 2806 significant and indeed reflect the real in-

tent? Its proponents claim it is designed for enforcement not mere administra-
tion of the law. (2) Why does S. 2806 state "Act of 1969?" Why must the date
be included in the title of the law? Will the administration have some other
laws to introduce in 1970 or 1971, depending on the political climate then? If
the commitment to equity is present, the Act will be independent of the year
or the climate and will in title, approach, and content reflect the ongoing com-
mitment to Law, Order, and Justice, so frequently proclaimed. However, neither

S. 2453 nor S. 2806 maintains active advocacy as purposes of the bills.
"To further promote equal . . . opportunities . . ." is weak, weasel language

that communicates little more than platitudinous niceties. Measure that lan-
guage, I urge you, against the unequivocal language and force of bills designed

to repress and punish citizen unrest often arising from unequal opportunities
and other fundamental inequities.
In studying bills S. 2806 from the administration and S. 2453, the former

places reliance on the courts via the Justice Department to enforce equal em-
ployment opportunity under Title VII of the 1964 Civil Rights Act. This may be
one important option needed by the EEOC in its resources to fully implement

equal employment opportunity. To depend on this method alone for EEOC en-
forcement power might be utter folly and an outrageous insult to the intelli-
gence particularly of those citizens still excluded from equal opportunity and
for the following reasons:

1. Approximately only 1% (not 5-10-50) of the U.S. Justice Department's
total budget is allocated to its Civil Rights Division although this division rep-
resents one of seven (not 1 of 100) major divisions of Justice. The Civil Rights
Division itself has jurisdiction in eight principal areas, only one of which deals
with employment cases under Title VII. Thus, it is conceivable that only 1/8th
of 1%, and certainly less than 1%, of its funds are available for employment
justice. Who can honestly claim satisfaction with putting all one's enforcement
eggs in that basket?

2. Forty of the Justice Department's own 76 Civil Rights Attorneys have been
meeting secretly to draw up grievances that reflect concern about this Admin-
istration's back-tracking on civil rights in the instance of school desegregation.
This action has been mandated since 1954. One shudders at the inactivity of
the Justice Department since 1964 on employment and indeed that inactivity
is confirmed by the report of Richard Nathan of the Brookings Institution for
the U.S. Commission on Civil Rights, dated April, 1969 and on page 76.

3. There are several other reasons for favoring S. 2453 over S. 2806, the most
fundamental of which is: Bringing suit against recalcitrant employers is a time-
consuming, costly and awkward enforcement method that requires the EEOC
to assemble witnesses and assume all the burden of proof even after probable
cause has been established. No wonder aggrieved persons and groups feel little
hope of redress. A cease and desist order, while not enough (as I shall detail
shortly), does put an immediate stop to discrimination and puts the onus of
litiagtion on the offending employer or contractor. I leave to your sense of real
justice which has demonstrated more effective practice in producing equity.

4. In those instances where the Justice Department has acted for employ-
ment equity, not a single one of the 33 cases to date has been initiated in cases
of sex discrimination, although sex discrimination has made up from 14 to IA
of EEOC cases at any one time. While the symbol of justice may appear as a
woman, the practice and concept of justice in the U.S. has seldom involved
women themselves, women's real needs as persons, let alone their real definitions
as persons entitled to full protection under all laws guaranteed to other U.S.
citizens. In short, by systematic sexual inequity in law and practice, women have
been and are today denied sexual equality so that gross and outrageous legis-
lation without representation even seems natural and inevitable.
In brief, I am truly grieved that the EEOC Chairman was somehow per-

suaded to accept S. 2806 and that the protest of other EEOC members has not
been more forceful and illuminating of S. 2806's real and present dangers.
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S. 2453 is the more desirable of the bills for reasons I will detail and yet it,
itself, is inadequate in the absence of necessary provisions which I will recom-
mend. S. 2453 is desirable for the following reasons and I would urge retention
of these provisions with extensions as noted:

1. Removal of the burden of enforcement from the complainant by provid-
ing authority to the EEOC to issue cease and desist orders and to enforce them
through the courts. The EEOC needs, additionally, the authority to prosecute ap-
peals to or from the Circuit Court of Appeals and discretion to proceed on its
own or through the Justice Department. I recommend that S. 2453 be so amended.

3. Deletion of the exception for state and local governments from coverage
of Federal Civil Rights Acts is good. The exemption of educational institutions
from employment coverage is unthinkable, if we value at all the critical role
of education in social change to promote human equality. In fact, I would spe-
cifically advocate inclusion of educational institutions and public employees in
general and teachers and administrators in particular, in coverage under all
civil rights legislation.

3. The expansion of coverage to employers of eight (as against the present 25)
is desirable.

4. The transfers to the EEOC of enforcement of nondiscrimination in employ-
ment by government contractors and subcontractors from the U.S. Department
of Labor, Office of Federal Contract Compliance and from the Civil Service
Commission authority to enforce nondiscrimination in Federal employment are
important steps in the direction of better coordination and commitment to em-
ployment equity. I would additionally advocate transfer of administration of,
the Federal Women's Program to the EEOC. Steps to eliminate Social Security
laws and practices that disadvantage working women should come under the
jurisdiction of the EEOC.

Neither bill addresses itself to some serious situations I would like to see
corrected by specific amendment to S. 2453. While S. 2453 represents some im-
provements, I would suggest that lines 11-22 on page 3 of this bill raise serious
value questions. This part deals with violating confidentiality of EE00 infor-
niation in processing complaints (after probable cause is established) and effect-
ing conciliation. Now, as a State Commissioner, I am not unfamiliar with the
rationale and value of confidentiality and do not oppose practical implementa-
tion of the same. I do protest the relative sanction of a fine of not more than
$1,000.00, or imprisonment for not more than one year or both for revealing in-
formation about a violation and yet can only say (even if S. 2453 becomes law)
to those who violate the law: "You mut cease and desist." Does this mean that
revealing data about a violation is indeed more serious than the act of violation?
This Subcommittee might be well advised to reverse the negative sanctions for

the respective behaviors from that now proposed. In fact, this raises the whole
question of the serious commitment of this nation to equal opportunity in em-
ployment or elsewhere and is but one of numerous examples of laws which pro-
tect "the haves" as against "the have nots." Is it more serious if someone robs
$50.00 (or whatever) from my purse or your wallet or, if others deprive whole
groups of people of employment opportunity to even acquire and retain the dis-
cretionary $50.00? The negative sanctions applied for robbing of already acquired
possessions contrasted with the slap on the wrist (if that) for systematically
still excluding blacks and women (especially) from the chance to acquire equity
must suggest we are a long distance from justice in social concept and the law.
This brings me to my final recommenations : The EEOC has issued guidelines

that state that: (1) Title VII supersedes state protective (so-called) laws and
that (2) classified employment advertising segregated by sex without a proven
bona fide occupational qualification (BFOQ) violates Title VII of the 1964 Civil
Rights Act. I urge amendment of S. 2453 to make both of these guidelines specific
sections of the law in unequivocal language so that newspapers be specifically
named as subject to the jurisdiction of the law. The present typical sex segre-
gated want ads represent a flagrant frustration of equal employment oppor-
tunity especially for women at their point of entry it seriously blunts the
aspirations of the young and irresponsibly denies employers the full rangetof
pools from which to draw human resources. As women and men, we're perfectly
able to define our own interests and preferences. In a day when overpopulation
is of increasingly critical concern, we cannot encourage, and dare not counte-
nance, parenthood as the chief occupation of one half the population and so sex
stereotype roles as to absolve the other half from all but economic responsibility
for that.
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The recommendations for coverage to strengthen the EEOC and for programs
to be shifted to the EEOC require the priorities, funds and quality of commit-
ment to guarantee effective results. The legislation you recommend must in-
clude specific attention to effective fiscal and other behaviors.
Now, I note that my Senators: Hugh Scott and Richard Schweiker have both

sponsored both Bills—S. 2806 and S. 2453. Since these bills are different in intent
and probable effect, I would like to ask Senator Scott, who is not here, and
Senator Schweiker of this Labor Subcommittee precisely and pointedly where
they stand on Equal Employment Opportunity. Are they for both bills? Are they
covering all options? Is this dual sponsorship window-dressing? More important
than what they, or anyone else, sponsor is what they advocate regardless of
political consequences. I have stated that S. 2453, with certain specific amend-
ments and additions, is clearly preferable with provisions of S. 2806 to be avail-
able for discretionary use at the option of the EEOC.
As a constituent of Senators Scott and Schweiker with several different con-

stituencies of ray own relevant to social issues, I am frankly worried. Laws and
practices in this achievement-oriented culture are still primarily decided by white
men. Most of these white men have as their birthright the opportunities and
facilitating social system that still effectively excludes most blacks and most
women from significant roles. Until middle-aged affluent white male-dominated
America sees the outrageous incompatibility of a democracy with still present
need of people like me to plead for my birthright along with my black brothers

and sisters, citizen unrest will increase and multiply. Women's violence will be
redirected from self-hate, husband-pressuring, and child-battering to changing

the present inequitable system. Just as Black is Beautiful; Women are People.

Please take Civil Rights Laws more seriously if you want order and justice in

this land.

PREPARED STATEMENT OF LUTHER HOLCOMB, VICE CHAIRMAN, EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION

The following observations are made in light of my experiences during the last

four years which I have served on the Equal Employment Opportunity Com-

mission.
There are two bills pending before your Committee about which I would like

to make a statement.
S. 2453 would authorize the Commission to issue cease and desist orders en-

forcible in the Circuit Courts of Appeals while S. 2806 would authorize the Com-

mission to file civil actions in the Federal District Courts.
Of the two, I believe that S. 2806 represents the more practical and effective

means of strengthening the Commission at this time. Adding the responsibilities

for conducting cease and desist order hearings and issuing definitive rulings on

unresolved charges of discrimination would substantially increase the work load
of the Commission. It would require considerable recruitment of new personnel
and some shifting of present personnel. The difficulties and time required for

such personnel recruitment and change should not be disregarded or minimized.
As much as I favor strengthening the enforcement powers of the Commission,

I urge most sincerely that the Commission not be given further powers that it is
not in a position to discharge. Doing so would only further compound the problems
the Commission now has in adequately discharging its functions.
I do not believe we could prepare for cease and desist order responsibilities at

this time without disrupting and delaying our efforts to expedite and improve
our processing of charges of discrimination. However, I do 'believe that we could
move immediately to discharge the litigation responsibilities proposed in S. 2806.
We would, of course, need to employ additional attorneys, but we have a back-
ground in Title VII litigation through our involvement in private actions as
mm,icus curiae and we should be able to supplement our staff as needed—assum-
ing adequate funds are appropriated for this purpose.

Despite my feeling that the Commission can better adjust to litigation respon-
sibilities than to cease and desist order power, I would not support the former
unless I believed that it would significantly increase our effectiveness in ending
job discrimination. I do believe that it would make such a contribution.

S. 2806 would give the Commission enforcement power comparable to that of
the Department of Labor under the Fair Labor Standards Act. The Labor De-
partment is generally regarded as a vigorous and effective enforcer of the mini-
mum wage and overtime laws. I see no reason why the Commission could not
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achieve a similar position in regard to job discrimination if it is given com-
parable power.
Some questions of employment discrimination are complex and subtle, but I

am confident that the courts would consider such matters sensitively and fairly
and would give appropriate weight to the expertise of the Commission. While I
am not a lawyer, it is my impression that the cases decided so far generally sup-
port that view.
In addition, there is reason to believe that given the power to litigate, the

Commission would be better able to achieve settlements without litigation. Cer-
tainly, the Commission as well as the Respondents should be inclined to fully
explore the possibilities of voluntary agreement before resorting to trial.
For all of these reasons, I recommend your favorable consideration of S. 2806.

As indicated, I do not favor adoption of S. 2453 at this time. This does not repre-
sent a feeling on my part that cease and desist power would never be appropriate
or necessary for the Commission. However, it clearly seems preferable to me to
seek immediate enactment of S. 2806 and then to have a reasonable period of time
to evaluate the effectiveness of the enforcement power that it would convey.

PREPARED STATEMENT OF ROBERT J. MANGUM, COMMISSIONER, STATE OF NEW YORK
DIVISION OF HUMAN RIGHTS, NEW YORK, N.Y.

I regret that I will be unable to accept your kind invitation to testify before
your subcommittee on Tuesday, August 12, 1969, concerning S. 2453, a bill to
strengthen the Federal Equal Employment Opportunity Commission by giving it
the power to issue cease and desist orders.
Without committing myself to the provisions of the particular bill presently

before the subcommittee, I wish to go on record as strongly in favor of giving
power to the Equal Employment Opportnuity Commission to issue enforceable
cease and desist orders where it finds, after a public hearing, that a respondent
has committed an unlawful employment practice.
The New York State Division of Human Rights and its predecessor commis-

sion has, had such power since its inception, July 1, 1945. These orders are en-
forceable and reviewable through the courts. Our record of successful concilia-
tion has been made possible only because the New York law gives this agency
the power not only to investigate and conciliate, but also to hold public hearings.
issue cease and desist orders and enforce its orders through the courts. The fact
that this agency has these powers gives it persuasive force at the conference
table which it probably would not have otherwise.
These sanctions provided in the New York law have served to support the

conciliation process. It is my opinion that they would serve equally well in EEOC
cases, provide adequate funds are appropriated for the conduct of proceedings
when necessary. These sanctions have been used to reinforce and not to abort
the conciliation process.
I should note also the importance of maintining and strengthening the provi-

sions for cooperation between the EEOC and the state antidiscrimination agen-
cies. Under the Civil Rights Act of 1964, state agencies are given notice of a
charge and allowed a stated period in which to act before the EEOC may become
actively involved in a case. There are also provisions in the Law authorizing
EEOC to cede jurisdiction to stae agencies. In order to avoid amultiplicity of
litigation and to strengthen the mutual efforts of Federal and state agencies,
consideration should be given to some procedure under which appropriate types
of cases would be handled and determined finally by state agencies and courts
without subjecting respondents to reinvestigation by EEOC.

PREPARED STATEMENT OF MISS MARGUERITE RAWALT, STATUS OF WOMEN'S DIVISION,
GENERAL FEDERATION OF WOMEN'S CLUBS

As a member of the bar who has served as volunteer lawyer in several sex dis-
crimination cases in the courts under Title VII, and from my background of
knowledge of the increasing determination of informed women to eliminate bar-
riers of discrimination in employment, I am writing to urge that your Committee
favorably report S. 2453.
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Family life is a program area of great concern in the General Federation of

Women's Clubs for a large percentage of its thousands of Junior Club members

are working wives. At least 15,200,000 wives held jobs outside the home in 1967

and women were heads of families in some 5.2 millions of U.S. homes according

to Labor Department statistics. Women who work should have completely open

opportunity to earn at the level of their capacities and training. They should not

be denied a job simply because of sex.
The provisions which would confer enforcement powers upon the Equal Em-

ployment Opportunity Commission would greatly enlarge the effectiveness of

Title VII for all workers, men and women, white and black. Under present law

women workers who are being discriminated against in employment in violation

of the Act must bear the burden of seeking out legal counsel and of financing

costly court suits when the employer fails to respond to conciliation efforts.
Women will continue to bear with the situation rather than risk getting fired.
The procedure here proposed is in harmony with that long tested and proved

in the case of other Federal administrative bodies and commissions.
Your Committee is urged to approve this procedure.

PREPARED STATEMENT OF GERARD C. SMETANA AND SIMON LAZARUS, JR.
ON BEHALF OF THE AMERICAN RETAIL ASSOCIATION

Mr. Chairman and Members of the Subcommittee: This statement is submitted
on behalf of the American Retail Federation. Gerard C. Smetana is a lawyer in
Chicago, Illinois, specializing in labor law. He was formerly a trial attorney
with the National Labor Relations Board. He has lectured on the subject of
equal employment opportunity at the University of Chicago, Graduate School of
Business Administration and Northwestern University, School of Law. He is a
contributing editor of "The Continuing Labor Law" published by the Labor Law
Section of the American Bar Association.
Mr. Lazarus is a lawyer in Cincinnati, Ohio, engaged in the general practice

of law with special emphasis on employee relations matters. He has lectured
to various business, civic, and educational organizations on the subject of
employment discrimination, fair labor standards, and labor relations.
Both Mr. Smetana and Mr. Lazarus are members of the American Retail Feder-

ation's Employee Relations Committee and members of is Equal Employment
Practices, National Labor Relations Board, and Wage-Hour Subcommittees.
Mr. Lazarus is Chairman of its Subcommittee on Legislation and Regulations.
The American Retail Federation is a Federation comprising over 78 national

and state retail associations. The membership of these associations totals some
800,000 retailers, with close to 6,000,000 employees, and consists of a wide variety
of retail businesses ranging in size from small local stores to large national
chains. The Employee Relations Committee of the American Retail Federation, of
which we are members, is drawn from the various retail associations which make
up the Federation and from individual companies, both large and small, which are
individual members of the American Retail Federation. That Committee has
initiated a number of policy statements on existing and proposed federal labor
legislation.
When Congress created the Equal Employment Opportunity Commission in

1964, it intended to provide a solution to one of the acute social problems of the
day—baseless discrimination against qualified members of minority groups re-
sulting in their underemployment and lack of reasonable advancement opportuni-
ties for those minority members fortunate enough to become employed.

It was made clear to the 88th Congress that in order to stamp out this insidious
evil there was needed a strong pronouncement of National policy favoring equal
employment opportunity in private industry and a vehicle for exercising a force
to insure compliance with the declared policy. There were clearly differing
opinions, however, on how to achieve these results. No less than a dozen corn-

1 See, e.g., Hearings Before the Subcommittee on the Separation of Powers, Committee
on the Judiciary, on Congressional Oversight of Administrative Agencies (NLRB), Senate,
90th Cong., 2d sess. (1968) ; Hearings Before the Special Subcommittee on Labor, Com-
mittee on Education and Labor, on H.R. 11725, House, 90th Cong., 1st sees. (1967) ;
Hearings Before the Subcommittee on Labor, Committee on Labor and Public Welfare, on
S. 256, Senate, 89th Cong., 1st sees. (1965) and Hearings Before the Subcommittee on
Labor, Committee on Education and Labor, on H.R. 77, H.R. 4350, and Similar Bills,
House, 89th Cong., let Bess. (1965).
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prehensive bills' were introduced and more than 530 hours of debate took place.
Finally, after such lengthy consideration, Congress concluded that it would
facilitate the settlement of complaints, both with regard to the number of cases
which could be handled and the speed with which they could be satisfactorily
concluded, to have the determination of employment discrimination made by the
Federal District Courts. The present Title VII, containing an enforcement pro-
vision to that effect, was therefore enacted.
The impact of such legislation has been substantial. The EEOC's First Annual

Report noted that the Commission had received 8,854 complaints, rather than
the projected 2,000 cases, which it characterized as a "dramatic response to the
new law (which) reflected the confidence of civil rights organizations and mi-
nority persons in this new avenue to relief from discrimination." The Commis-
sion's Third Annual Report published this year, similarly renders a glowing re-
port of the progress the EEOC has already made expressing satisfaction with
the number of conciliations achieved, the affirmative acts programs inspired, the
legal precedents which had been developed, the data that had been accumulated,
the state action that had been prompted and the new devices which had been
implemented of public "confrontation and visitation" of target industries and

areas. Further, the Report indicates the EEOC was now handling an incoming
annual volume of almost 15,000 cases.

Despite such achievements, however, the Commission continues to suffer from
two serious handicaps. First, as Chairman Brown discussed before this Com-
mittee, the EEOC's present backlog of cases is "tremendous." He estimated that
it presently requires 18 months to two years from the time a charge is filed
until conciliation can even be attempted. This backlog is caused, in large part,
by the inability of the Commission in Washington to rule on the merits of those
cases in which a field investigation has been completed. For example, the EEOC's
last Annual Report indicates that during the 1968 fiscal year, the Commission
completed investigations in 5,368 cases and that, in approximately two-thirds
of the cases which were actually decided by the EEOC, there was a positive find-
ing of "reasonable cause" against the respondents. This means that, if the Com-
mission had ruled on all of the cases in which investigations had been completed,
over 3,500 cases would have been referred to conciliation. This actual number,
however, was only 1,573 cases.

Second, there is a patent need to amend the enforcement scheme contained
in Title VII. The Commission is now relatively powerless to change discrimina-
tory employment practices of respondents. After a failure of conciliation efforts,
the allegedly aggrieved person is simply left to make his way alone in the un-
familiar and formidable milieu of the courts in order to obtain redress. This is
clearly not a realistic enforcement procedure.
This Committee has before it two bills—the bill presented by Senator Williams

(S. 2453), and that proposed on behalf of the Administration by Senator Prouty
( S. 2806)—which seek to correct these deficiencies in the Act. We believe the
Administration bill is the better of the two solutions.
The bill introduced by Senator Prouty would give to the Commission authority

to institute a civil action in the Federal District Courts, in the event of failure
of conciliation, where it is found that there is reasonable cause to believe that
discriminatory employment practices have occurred. In addition, a person claim-
ing to be aggrieved would have the right to institute a civil action within six
months of filing a charge with the Commission in the event the EEOC failed
to do so. The present authority of the Attorney General to institute pattern or
practice suits would not be disturbed. And finally, S. 2806 would permit the
Commission to seek temporary or preliminary relief in the Federal District
Courts on the filing of a charge where such prompt judicial action is necessary
to carry out the purposes of the Act.3
We believe that the principle of determination of employment discrimination

by Federal District Courts is a sound one. Titles I through IV of the Civil
Rights Act of 1964 are presently enforced through the Federal courts. As Deputy
Attorney General Kleindienst stated in his testimony before this Committee:

2 Actually, 172 bills in this general area were considered by the Subcommittee of the
House Committee on the Judiciary. Moreover, Senate bills had been introduced in Con-
gress in every year from 1943 to 1963.
3 The American Retail Federation is concerned that the injunction language of sub-

section 3(f) of the Prouty Bill may be overly broad. Amending such language to require
at least a prerequisite finding of "reasonable cause," as required by Section 10(1) of the
National Labor Relations Act, would appear desirable.

34-897-70-16
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"The appropriate forum to resolve civil rights questions—questions of em-
ployment discrimination as well as such matters as public accomodations, school
desegregation, fair housing, voting rights—is a court. Civil rights issues fre-
quently arouse strong emotion. United States District Court proceedings provide
procedural safeguards to all concerned; Federal judges are well known in their
areas and enjoy great respect. The forum is convenient for the litigants and
impartial, the proceedings are public and the judge has power to fashion a com-
plete remedy and resolution to the problem."
The Prouty Bill avoids the creation of yet another administrative agency

with quasi-legislative, quasi-judicial, and quasi-executive powers. The advantages
of the agency approach—expertise in marshalling evidence and in the prosecu-
tion of matters before the District Court, as well as political independence are
preserved. The disadvantages of such an approach—the creation of a policy-
making tribunal embodying perhaps a particular social philosophy, which is
not bound by decisions of courts of appeals 4 and which may prove unresponsive
to the desires of Congress 5—are, however, obviated. The Prouty Bill also per-
mits the Commission, as Chairman Brown observed, to take an active enforce-
ment stand rather than compromise such a position by a posture of quasi-judicial
neutrality toward the problems that Title VII seeks to correct. It avoids the con-
ceptual problem of the prosecutor and trier of fact being members of the same
family. It provides, in short, a more appropriate vehicle for the enforcement of
the law.
The Prouty Bill also provides for the possibility of a self-enforcing court

cease and desist order at an earlier stage of the proceedings. An order entered
by an agency is not self-enforcing; an order of the Federal District Courts,
however, is self-enforcing and recourse to appellate courts from such an order
is limited in the same manner as other Federal civil suits.7 In addition, the
knowledge that a court order can be obtained at such an early stage substantially
discourages respondents from contesting matters where a reasonable conciliation
is possible. On the other hand, many respondents are willing to take their
chances on the determination of an agency, before whom they are already, and
decide about compliance after such a determination but prior to the institution
of court proceedings. If prompt results are one of the main goals of the Commis-
sion, particularly by means of conciliations, the approach of the Prouty bill
would have a more extensive impact on the problems of employment dis-
crimination.
The agency enforcement approach was utilized in the labor field in the 1930's

because of the inability or the unwillingness of courts at that time to meet such
problems as Congress saw them. In instance after instance, courts enjoined picket-
ing and striking and otherwise demonstrated a reluctance to allow employees the
right of self-organization. This situation does not presently exist in the area of
employment discrimination. Proponents of the agency approach have not found
fault with the courts in the field of equal employment opportunity. Indeed, the
courts have proven themselves to be able judges of discriminatory employment
practices and to be most willing to implement the declared national policy oppos-
ing such discrimination. As stated in the testimony of Martin E. Sloan, Special
Assistant to the Staff Director, U.S. Commission on Civil Rights, on December 4,

4 See, e.g., Armco Steel Corp. v. Ordman, — F. 2d —, 70 LRRM 3181 (6th Cir., 1969),
where, as part of proceedings characterized by the Court as "vexatious, harassing, arbi-
trary, oppressive and capricious," the NLRB's refusal to honor a determitation of a
court of appeals was described by that Court as "little less than an affront."

See, Congressional Oversight of Administrative Agencies (NLRB): Hearings before
the Subcommittee on Separation of Powers, Committee on the Judiciary, U.S. Senate,
90th Cong., 2d sess. (1968).

6 The necessity of obtaining a court of appeals decision enforcing an agency order may
result in considerable delay. As pointed out in a recent address to the ABA Labor Law
Section Convention by Mr. Howard J. Anderson, Senior Editor for labor services of the
Bureau of National Affairs, Inc., in connection with proceedings before the NLRB: ". . .
the 'hard cases' can run on for years. It was 13 years before the employees found to
have been unlawfully discharged in the Mastro Plastics case collected their back pay.
Moreover, the Darlington plant closure case was begun in 1956 and was not finally closed
until this year." 71 LRR at 632.

7 Under Rule 4 of the Federal Rules of Appellate Procedure, a notice of appeal must
be filed by a private party within 30 days, and by the United States within 60 days, from
the entry of the judgment of the District Court. There is no equivalent limitation im-
posed on suits to enforce agency orders nor is any such limitation provided for in S. 2453.
In addition, the Prouty Bill also contains a provision that while Commission attorneys
will conduct EEOC District Court matters, any subsequent appellate litigation is to be
conducted by the Attorney General. Accordingly, if the Commission loses a case in the
District Court, the Justice Department, after receiving the recommendations of the
Commission, will decide whether to take an appeal therefrom.
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4

1968, before a Congressional panel investigating enforcement of Executive Order
11246 "here (enforcement of the Executive Order and Title VII of the Civil Rights
Act of 1964), as in other areas of civil rights, the Judiciary has led the way."'
The court approach has worked well in the enforcement of the Fair Labor

Standards Act where a procedure similar to that proposed in the Prouty Bill is
utilized. In enforcing this Act, the Department of Labor handles over 70,000 in-
vestigations annually and instituted, during the 1969 fiscal year, over 1,800 court
actions.° Notwithstanding such volume and a two year statute of limitations, the
Department prevails in approximately 97 percent of such litigation." The Depart-
ment has also had similar success, and significantly clarified the law through a
court approach, in the administration of the Equal Pay Act of 1963, an area closely
parallel to the sex discrimination provisions of Title VII.
Another helpful analogy is the enforcement procedure of the Age Discrimina-

tion in Employment Act. In the Committee discussions prior to the passage of
that bill, there was considerable discussion as to the appropriate enforcement
vehicle for handling age discrimination cases. Many of the same arguments which
are being heard now were also raised then. Congress proceeded to decide in favor
of the court approach, and against an agency approach, in enacting the Age
Discrimination in Employment Act, as Senator Javits, one of the supporters of
such an approach, declared:
"I believe that the most effective way of accomplishing these objectives is to

utilize the Administrator of the Wage and Hour Division of the Labor Depart-
ment to administer and enforce the Act. This is the approach utilized in my
bill, S. 788, which has been co-sponsored by Senators Allott, Kuchel, Murphy and
Prouty. The Wage-Hour office is an existing, nation-wide structure into which
the functions of enforcement of the age discrimination law could easily be inte-
grated. Here is a ready-made system of regional directors, attorneys, and in-
vestigators, which has vast experience in making periodic investigations simi-
lar to those which would be required under the age discrimination law.
"The Administration's bill, on the other hand, would require the establishment

of a wholly new and separate bureaucracy . . . replete with regional directors,
attorneys, and investigators, as well as trial examiners. Aside from the need-
less duplication of functions involved, one result of the administration's ap-
proach will surely be the same delays which plague so many of our agencies,
such as the EEOC and the NLRB. The EEOC, for example, is already years
behind in disposing of its docket. Such delay is always unfortunate, but it is
particularly so in the case of older citizens to whom, by definition, relatively
few productive years are left. By utilizing the courts rather than a bureaucracy
within the Labor Department as the forum to hear cases arising under the law,
these delays may be largely avoided." il
The Prouty Bill also permits a person claiming to be aggrieved to institute

a civil action within 180 days from the filing of a charge if the EEOC has not
instituted a suit within that time. S. 2453 does not provide for such a private
remedy. We believe that this provision has several benefits. It will materially
assist in the reduction of the EEOC's present decisional backlog; when the
Commission is unable to decide a case promptly, the person claiming to be ag-
grieved may seek such an initial determination directly from the Federal courts
and correspondingly reduce the EEOC's backlog. Private lawsuits, moreover,
as previously described before this Committee by NAACP Legal Defense Fund
Director-Counsel Greenberg, have made a traditional and significant contribu-
tion to the development of the law in various areas of civil rights. And, finally,

8 The Third Annual Report of the Equal Employment Opportunity Commission com-
ments upon the favorable reaction of the courts in resolving the cases in this area which
have been brought before them. (pp. 111-13), A recent Report presented to the Labor Law
Section of the American Bar 'Association similarly noted that recent major developments
under Title VII Included:
"The issuance of more than 140 court decisions involving Title VII in the period be-

tween June 1968 and June 1969. Many of the decisions resolved substantive issues.
"The filing by the Attorney General of more than 40 'pattern-or-practice' actions under

Title VII, and the issuance of decisions by the courts in some of the eases." Report on
Equal Employment Opportunity Law, reprinted at 71 LRR 553 (August 25, 1969) (em-
phasis supplied).

Annual Reports of the Secretary of Labor and Departmental Statistics.
" See Anderson, Legislative Outlook for Equal Employment Opportunity. 71 LRR 629,

632 (August 25, 1969).
"Statement of Hon. Jacob K. Javits before the instant Subcommittee on S. 830, "To

Prohibit Age Discrimination in Employment," 90th Cong., 1st sess. (1967).
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the Prouty Bill removes the uncertainty and procedural bar
riers which sur

round the institution of private civil suits under the present 
act.'

S. 2806 also retains, as S. 2453 fails to do, the authori
ty of the Attorney

General to institute a pattern or practice suit. Such actions hav
e played an

important part in the enforcement of Title VII. As Deputy Attorney
 General

Kleindienst observed before this Committee, such cases "have affec
ted more

workers and afforded relief to more members of minority groups tha
n all the

private litigation under Title VII put together." It surely seems unwis
e, there-

fore, at this critical juncture in the effort to obtain equal employment opp
ortunity,

to remove the Department of Justice's resources and expertise from th
e admin-

istration of the Act.
In sum, the American Retail Federation vigorously supports the Administra-

tion's proposal as encompassed in the Prouty Bill. It believes that this
 Bill

effectively invokes the experience and skill of the Commission in the investigation

of charges and the prosecution of unconciliated wrongs; that it utilizes an exist
-

ing framework of enforcement to eliminate start-up time and a backlog build-up;

that it avoids the potential problems of lack of responsiveness involved in the

creation of an administrative agency with quasi-judicial, quasi-legislative, and

quasi-executive powers; and that it permits for the speedy issuance of a fully

enforceable order thereby encouraging meaningful conciliation and precluding

dilatory tactics.

PREPARED STATEMENT OF THE AEROSPACE INDUSTRIES ASSOCIATION OF
AMERICA, INC.

The Aerospace Industries Association of America, Inc. (AIA) , representing

the nation's major manufacturers of aircraft, spacecraft, missiles and com-

ponents thereof, welcomes this opportunity to comment on S. 2806, the Equal

Employment Act of 1969, and S. 2453, the Equal Employment Opportunities

Enforcement Act.
This Association's member companies have been deeply committed and involved

in promoting equal employment opportunities for several years. AIA companies

were early and active members of Plans for Progress which is now a part of the

National Alliance of Businessmen. Plans for Progress is a voluntary organization

committed to going beyond nondiscrimination by developing programs and
activities designed to further the employment, training and upgrading of

minorities. These include recruiting in depressed areas, hiring the hard-core
unemployed, developing special training programs for the disadvantaged, estab-
lishing plants in slum areas and special recruitment of managerial employees
at Negro schools and colleges. Plans for Progress began in May 1961 with the
strong backing of the aerospace industry. Since its inception, many aerospace

officials have served on its council and committees.
In connection with its many contacts with such projects, AIA has become

concerned about the effectiveness of the EEOC as presently constituted. While
we recognize the need for adequate machinery for final resolution of discrimina-
tion charges we feel that such machinery must be designed not only to be prac-
ticable for all parties concerned but also to best serve the objective of making
national progress in the environment most conducive to such progress.

RECOURSE TO FEDERAL COURTS

Based on the experience of our member companies since the EEOC was created.
we believe that S. 2806 provides the most equitable, and the best, means for
settling matters relating to discrimination. By requiring resolution of such
disputes in the federal court system, S. 2806 has identified the most appropriate
forum for settling civil rights disputes and also the one most likely to provide
solutions acceptable to all parties.

Several benefits derive from looking to the federal courts as the ultimate
resort. Most importantly, perhaps, the prospect of eventual court action would
encourage all parties involved to abide by fundamental legal procedures. A

12 There is, for example, the issue of the timeliness of private District Court actions
with reference to prior conciliation efforts, i.e., whether such efforts are directory or
jurisdictional. See, e.g., Dent V. St. Louis-San Francisco Ry. Co., 406 F. 2d 399 (5th
Cir., 1969) •, Johnson v. Seaboard Coast Line R.R., 405 P. 2d 645 (4th Cir., 1969) ; and
Choate v. Caterpillar Tractor Co., 402 F. 2d 357 (7th Cir., 1968). This issue is resolved
by Subsection 3(e) of the Prouty Bill.
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precise statement of the charges against the company accused, for example,
would therefore be necessary.
Under judicial procedures all parties would be compelled to establish facts

fully and adhere to rules and procedures governing the handling of witnesses

and presentation of evidence. In short, the use of a federal court would place
a premium on the establishment of facts.

Moreover, from experience with lengthy National Labor Relations Board pro-
ceedings, AIA member companies believe the Administration bill's enforce-
ment procedure promises to provide faster action than would the procedures
of S. 2453 which call for a full hearing, a cease and desist order, followed
by a petition to the appropriate court of appeals for enforcement.

Finally, the federal court decisions would soon develop a set of precedents
enhancing the possibilities of achieving compliance through informal means of

conciliation.
Because court rulings are more likely to be acceptable to the parties involved,

and because all of the foregoing factors would contribute markedly to fairer
and more equitable handling of discrimination cases, such qualitative upgrading
of procedures would benefit most the person for whom the program is designed,
i.e., the minority worker.

INADVISABILITY OF CEASE AND DESIST

AIA opposes the proposal of S. 2453 to broaden the enforcement powers of
EEOC by granting it cease and desist powers. In addition to creating many un-
justifiable problems for industry, such action would be seriously detrimental to
the intent of Title VII of the Civil Rights Act of 1964. Title VII is predicated
on the good faith of industry in eliminating practices which have bound minor-
ity groups to the lower levels of employment or have consigned them to chronic
unemployment. The aerospace industry, in particular, has worked vigorously
and is working vigorously to improve the employment opportunities for such
minority groups. Cease and desist powers would discourage rather than advance
this effort.
Moreover, there are other substantial reasons against granting such powers.

For discrimination cases to be handled equitably equal hearing must be afforded
both sides. Industry must have protection against cease and desist orders that
lack a basis in fact, not only in the interests of equity but because such instances
would inevitably create an environment which would work against the prog-
ress being sought.
Secondly, AIA believes that the findings of other agencies, state bodies, arbi-

tration proceedings, OFCC and judicial rulings on discrimination cases identical
to those EEOC may be considering should be weighed carefully by the Com-
mission before any conclusions are reached. To involve powers as stringent as
cease and desist without including some recognition of such precedents would
be totally unsound.

Finally, a tool as powerful as a cease and desist order might well prejudice
fulfillment of the EEOC's primary responsibility—conciliation and mutual eradi-
cation of differences. If no attempt is made to conciliate before invoking cease
and desist, the EEOC might well see its central and most productive role and
function become seriously eroded by this proposed new power. The minority
worker, who has most to gain under orderly court-oriented procedures, the man
who must be the center of the EEOC's concern and activities, has most. tr,

by inadequate conciliation in discrimination cases.

POWER OF CONTRACT CANCELLATION

It would be unwise to give the EEOC the contracts sanction power which
presently rests in the Office of Federal Contract Compliance under Executive
Order 11246. The EEOC is not a procurement agency. Its lack of expertise in
industrial contract and administrative practices clearly dictates against transfer
of contract cancellation powers.
As Secretary of Labor George P. Shultz has pointed out, cancellation of con-

tracts and/or debarment of contractors are mesures of failure, not success, in
the equal employment opportunity effort. Such actions can, and often do, create
unemployment. All too often, unfortunately, unskilled workers are the first to
lose their jobs.

If retention of contracts sanction should be considered necessary, AIA strongly
urges that the power of cancellation, accompanied by the more positive efforts
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to encourage compliance, remain in the Office of Federal Contract Compliance.
The OFOC, along with the individual procurement agencies, has had several
years of experience in administering the contract compliance program, includ-
ing pre-award reviews, compliance reviews and development of affirmative ac-
tion approaches.
AIA strongly endorses the approach of S. 2806 in granting the EEOC the au-

thority, after failure to bring about voluntary compliance, to bring civil action
against a company it .has reasonable cause to believe is engaging in unlawful
employment practices. In opposing conferral of cease and desist authority and
contracts sanction power on the EEOC, however, we speak as much in behalf of
the minority worker who may not be aware of the dangers of such actions as
we do in behalf of the industrial managers who are concerned about the pos-
sible repercussions.

PREPARED STATEMENT OF THE NATIONAL ASSOCIATION OF MANUFACTURERS

On behalf of the membership of the National Association of Manufacturers,
we would like to submit these views of S. 2453, the Equal Employment Oppor-
tunities Enforcement Act. NAM member companies—large, medium and small
in size—account for a substantial portion of the nation's production of manu-
factured goods, and employ millions of people in manufacturing industries.

INTRODUCTION

NAM believes that the freedom of opportunity for every individual to work at
an available job for which he is qualified is an objective of the American way
of life. Employment of individuals and their assignment to jobs should be
determined only by matching the individuals' skills and qualifications with the
requirements of an available position without regard to race, color, religion, sex,
age or national origin.
While we are sympathetic with the objective of promoting equal employment

opportunities, we do not agree that legislation of the scope encompassed by
this bill is necessary. Title VII of the Civil Rights Act of 1964 has now been on
the statute books for more than five years. In our view, difficulties experienced
in eliminating discrimination in empolyment are due more to government agency
efforts at implementation of this Act beyond the intent of Congress than to any
unwillingness or bad faith on the part of employers complained against. Ex-
perience has demonstrated that a reasonable presentation of grievances, well
grounded in fact, is much more likely to produce a desired result than are de-
mands couched in non-specific terms and unsupported by evidence.
We turn now to a discussion of specific proposals contained in the proposed

Equal Employment Opportunities Enforcement Act. Stated in briefest form, the
major provisions of S. 2453 would:

1. grant cease and desist powers to the EEOC with enforcement in the Court
of Appeals;

2. authorize the EEOC to handle its own appeals cases and to become the in,
tervenor in private suits of "general importance";

3. transfer Office of Federal Contract Compliance "authority, duties and re-
sponsibilities" to the EEOC. This would include transfer of the power to sus-
pend, cancel, terminate and/or blacklist a government contractor;
4. authorize the EEOC to seek temporary relief in U.S. District Court;
5. grant subpoena power to the Commision ;
6. require that ability tests be "directly related" to the "particular position

concerned";
7. terminate authority of the Justice Department to bring suit charging a

"pattern or practice" of discrimination;
8. expand coverage to employers with eight or more employees;
9. extend Title VII coverage to state and local government employees;
10. transfer Civil Service Commission non-discrimination functions to the

EEOC.
CEASE AND DESIST

We question the necessity for granting cease and desist powers to the EEOC
for a number of reasons. First, we feel that no convincing case has been made
for the argument that by giving the agency this power it will be any more able
to carry out its legislatively intended purpose. Currently forty states have en-
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acted Fair Employment Practice Acts, thirty-three of which include cease and
desist authority. In spite of this, EEOC Chairman Brown testified that it is
these latter states, the ones with cease and desist authority, which present the
Commission with the largest number of complaints. On its face, this fact alone
should demonstrate that cease and desist authority is not the panacea its sponsors
claim.
Other valid reasons present themselves: the administrative restructuring of

EEOC to enable it to exercise the quasi-judicial functions which necessarily
accompany cease and desist authority would be very costly—clearly the addition
of substantial numbers of lawyers and hearing examiners together with a large
supportive staff would be necessary at a time when the Administration is making
sincere efforts to reduce the size of the federal bureaucracy.

Equally as important an objection is the fact that S. 2453 would combine with-
in one agency the power to effectuate the purposes and policies of Title VII and,
at the same time, to act as a decisional agency on questions of fact and law. Long
experience has amply demonstrated the impossibility of a single agency serving
both as an advocate and an impartial judge. The former function inevitably
spills over, coloring the latter, thwarting the purpose of Congress and producing
institutionalized inequity.
Sometimes there is merit in restating the obvious. Congress created EEOC

to endeavor to eliminate alleged discrimination by "conference, conciliation and
persuasion." Recent testimony indicates the agency has been successful in only
about 50% of the cases to come before it. The assumption is made that given the
rather considerable additional authority represented by cease and desist power—
in popular usage "a club in the closet" —this percentage would increase dra-
matically: not because the equities in any given complaint would have changed,
but rather because the agency would now be able to back its demands with a
formidable threat. We fail to see how such a situation would be conductive to
the elimination of discrimination or how it would give impetus to voluntary efforts
to create more job opportunities for minority employees.
We would point out that in not recommending the grant of cease and desist

power for the EEOC we are joined by the Secretary of Labor, the Deputy At-
torney General, the Assistant Attorney General in charge of the Civil Rights
Division ahd the Chairman of the Equal Employment Opportunity Commission.

TRANSFER OF °FCC

We have long questioned the need for the existence of the Office of Federal Con-
tract Compliance. Even if one grants the authority of the Executive to impose
additional terms and conditions and threaten with powerful sanctions those who
would do business with the federal government, there still remains the central
question of whether it is necessary or proper to do so. We agree with moves
designed to reduce duplication of effort within the federal government and, if the
transfer of OFCC would result in less harassment of business; if it would produce
a diminution in voluminous requests for information and records now received;
indeed, if it would make it any easier for a businessman to comply with the law
and still run his business; then we would favor such consolidation. We do not,
however, favor a grant of authority either by the Congress or by the Executive
whereby an agency of the federal government is empowered to suspend, cancel,
terminate and/or blacklist a government contractor. We see no reason why such
additional sanctions should be attached to doing business with the government

k TESTING

We feel that the provisions within S. 2453 requiring that ability tests be "di-
rectly related" to the "particular position concerned" would severely limit their
use since they would have to be validated to insure application only to the immedi-
ate job under consideration. An individual's potential, aptitude, education and
skill, as well as a host of other factors, could be considered only with regard to
the immediate opening and not with respect to any future job vacancies which
ultimately could arise during the course of employment. In our opinion this would
be a sure way to dry up a source of in-company promotion and would result in
inefficient utilization of company manpower with a resultant translation into in-
creased costs and lost opportunities. We believe the language of the existing law
is adequate and should be retained.



242

CONCLUSION

NAM believes that the Civil Rights Act of 1964 provides a climate within which

equal employment opportunity can develop and grow and that industry is making

a continuing effort to implement that law. A recent broad-based survey* indicates

that eighty-six percent of the companies replying to the survey are currently

making special efforts to recruit the disadvantaged. Seventy-five percent note the

United States Employment Service as the single most widely used recruiting

source while sixty-six percent conduct their recruiting with the help of NAACP,

CORE or the Urban League.
Over seventy-five percent of the companies responding do not require a high

school diploma for entry level jobs. An interesting note is that one company

reported they were asked by local school officials to retain the diploma requirement

as a deterrent to drop-outs. Ninety percent of the companies counsel their dis-

advantaged employees on problems encountered on the job. NAM recommends

this survey to the Subcommittee members in the belief that it is indicative of the

progress being made under current law.
The many and varied government programs designed to educate and upgrade

the disadvantaged in this country suggest that qualification for job placement
may be as great a problem in the employment of minority group members as the
matter of discrimination. In our view broader enforcement authority under such

circumstances and as proposed in S. 2453 will not prove an effective remedy.

PREPARED STATEMENT OF THE NATIONAL ORGANIZATION FOR WOMEN (NOW)

My name is Jean Faust, of 417 Riverside Drive, New York, N.Y. I am

National Legislative Chairman of the National Organization for Women and

a member of the National Board of Directors. I am also Chairman of the New
York chapter's Ad Hoc Committee on the EEOC.
NOW supports S. 2453 and hopes that the Committee will report the bill out

in time for the Senate to act this session.
The goal of Title VII of the Civil Rights Act of 1964 was to assure Equal

Employment Opportunity to all citizens without regard to race, color, religion,
SEX or national origin.
But the commission created to administer Title VII was not given the au-

thority to enforce the law; it was given merely conciliatory authority as if
Congress were promising opponents of freedom of opportunity that nothing
would really happen to change the status quo. The wheels of conciliation grind
too slowly to produce change in the dimension necessary in today's revolutionary
atmosphere.
At present, it is just not possible for citizens suffering discrimination to be-

lieve the United States Congress is really committed to equal opportunity for all
workers; certainly we have seen no evidence in the Congress of sympathy or
concern for women workers, who comprise one third of the labor force. Title
VII of the Civil Rights Act is only a pretense, a hypocritical paper gesture to
the cause of Equal Opportunity until the Commission is given cease and desist
powers.
If the Congress wishes to re-establish its credibility with the victims of dis-

crimination, it should move as quickly as possible to give the EEOC full enforce-
ment powers.
While we support full enforcement powers for the EEOC, we are pleased that

S. 2453 preserves the right of private individuals to bring their cases to court
as this is a right that should never be denied an American citizen. We just do
not believe that the government should leave the entire burden of fighting dis-
crimination to the individual.
We support the provision to extend the Commission's jurisdiction to include

employers of 8 or more employees, as well as employees of State and local gov-
ernments. Neither small employees nor the government should be exempt from
anti-discrimination laws.

*American Society for Personnel Administration—Bureau of National Affairs, Inc.,
Survey dated August 14, 1969.
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Regarding the consolidation of all Equal Employment Opportunity efforts
under EEOC: while this sounds like a logical approach, there are problems.
For example, the Civil Service has very precise rules and regulations, testing
procedures, etc., which might cause confusion if complainants were handled by
another agency. But the great problem is budgetary deficiency. The EEOC has
never been given a budget commensurate with its responsibilities; to give it all
the Equal Employment Opportunity duties without substantially increasing its
budget could be interpreted as intent to kill all EEOC efforts. We are not in
a position to judge what the appropriation should be, but we would be happy
if the committee were to be guided by the suggestion of Senator Kennedy made
in the Senate on June 19th:
"Obviously a commitment from the administration is worthless without some

sign of commitment from the Congress, and for that reason I think the bill
ought to include an authorization level which demonstrates the range of fund-
ing that we believe is appropriate for the new duties of EEOC. Subject to
further facts, I would not think that $50 million the first year, $75 million the
second, and $100 million the third with an open-end authorization after that,
would be out of line."
Since 1964, the major victories for equal opportunity for women have been

won in the courts by private individuals. Long delays, prohibitive expenses
and lack of access to legal aid preclude the majority of discrimination victims
from pursuing this course of relief. If the Congress is truly dedicated to the
concept of full opportunity for all American workers, it must authorize full
enforcement powers to the EEOC and a budget sufficient to support the neces-
sary action by the Commission.

If full cease and desist powers are not granted to the EEOC, the provision in
S. 2806 for trial in U.S. district court where the EEOC has found reasonable
cause to believe a violation has occurred might be an acceptable alternate course.
However, we fear that many subtleties of discrimnation might not have clear

precedent in law. In these cases, administrative hearings are necessary.
• Moreover, NOW has not been able to observe any eagerness on the part of the
Justice Department to prosecute sex discrimination cases. Further, the courts
have not established an enlightened record in sex discrimination cases.
We are very fearful that the Attorney General would never find occasion to

act in a sex discrimination case where the case must be "certified" to be of "gen-
eral public importance." So far, no branch of the federal government has indi-
cated that it considers ending discrimination against women to be of "general
public importance."

MARSHALL, TEX., July 29, 1969.
Hon RALPH YARBOROUGH,
U.S. senate
Washingtcm, D.C.
MY DEAR MR. YARBOROUGH : I have been following the efforts of Senator Scott

and others to gain cease and desist powers for EDW. I can only conclude that the
proponents of cease and desist powers do not completely understand the problems
at plant level, nor do they appreciate the American system of checks and balances.
They are conveniently ignoring the fact that appropriate enforcement machinery
already exists and is in fact being used. Senator Fannin has made this point
very clear.
To make a single agency autonomous to the point that they are investigator,

judge, and jury is in basic opposition to the system of checks and balances of
American law. I can readily envision that, either through lack of proper train-
ing, inadequate investigation, personal bias, over zealousness, or just plain vindic-
tiveness, with such powers, EEOC personnel could, with impunity, completely
circumvent the rights of other workers, unions, and businessmen.
I invite your attention to the articles, copies attached, by Senators Scott and

Fannin for a summary of their respective positions.
I support completely Senator Fannin's position and urge that you do also.
I feel that his position is the only one that represents all citizens fairly.

Yours very truly,
T. M. DAVIS
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STATE OF WEST VIRGINIA HUMAN RIGHTS COMMISSION,
Charleston, W. Va., August 5, 1969.

Senator HARRISON A. WILLIAMS
Labor and Public Welfare Committee,
U.S. Senate, Washington, D.C.
DEAR SENATOR WILLIAMS: I understand the Senate Labor and Public Welfare

Committee is considering legislation that would provide enforcement powers to

the U.S. Equal Employment Opportunity Commission through the addition of

public hearings, the issuance of cease and desist orders, and court enforcement
or court review of such orders in the processing of formal complaints of em-
Ployment discrimination based on race, religion, color, national origin, ancestry

or sex pursuant to Title VII, U.S. Civil Rights Act of 1964.
Enclosed is a photo copy of the letter from the West Virginia Human Rights

Commission sent to Attorney General Ramsey Clark on March 10, 1967 in sup-
port of similar legislation to enable the E.E.O.C. to effectively administer the
national statute to insure the basic right of employment to all citizens of this
great nation.
Please note our letter of March 10,1967 documented by personal experience as

a professional with the New Jersey Division Against Discrimination, which
administered a fully enforceable state antidiscrimination law; the advantageous
transition in the ,State of Kansas from a non-enforceble, "toothless tiger" law; and
the follow-up experience in West Virginia from its non-enforceable, "toothless
tiger" law to a fully enforceable state law prohibiting discrimination in employ-
ment and places of public accommodations.
The 1966-67 Annual Report of the West Virginia Human Rights Commission

(copy enclosed) on page 4, depicted the sparse number of complaints (21) filed
with the Commission and the almost 50 percent (10 complaints) of cases in
which the respondent employer refused to cooperate with the Commission—
a "toothless tiger" agency administering a "toothless tiger" law.
The Commission's 1967-68 Annual Report (copy enclosed) on page 7 tells a

different story. Fifty formal complaints were filed with not a single respondent
employer refusing to cooperate with the Commission during the investigation
and conciliation process.
The 1968-69 Annual Report of the West Virginia Human Rights Commission

is now in preparation. Of approximately seventy (70) formal complaints of
employment discrimination not a single respondent employer refused to co-
operate with the Commission during investigation or during the process of
"conference and conciliation" to reach a mutually satisfactory adjustment of
the issues raised in the complaints.
(Of the almost equal number of formal public accommodations complaints,

approximately 70 complaints, four (4) were required to go to public hearing
and the issuance of cease and desist orders. But even these four cases are not
typical because two posed difficult legal questions relative to the Commission's
jurisdiction over "private liquor clubs" licensed under the West Virginia Al-
coholic Beveral Control law, and two cases involved cemeteries which felt the
question of the Commission's jurisdiction should be resolved by court review
because of possible liability to prior owners of burial plots which had restricted
burial to members of the Caucasian race only. One liquor club case was resolved
by a Consent Order; the other has not yet been decided by the Commission's
public hearing panel. The West Virginia County court of jurisdiction upheld the
Commission's cease and desist order in one cemetery case for which the re-
spondent did not appeal and the other respondent cemetery agreed to a Consent
Order upon public hearing because of the finality of the first court decision.)
Thus, two states, Kansas and West Virginia, present examples of non-success

versus success in resolving formal complaints of employment discrimination
through the process of "conference and conciliation" once the administering
state agency was backed by the power of public hearing and cease and desist
orders if cooperation from respondents was not forthcoming. As the executive
director in first Kansas and then West Virginia during this transition period,
I can vouch that the spirit of cooperation has been in good faith, has NOT been
coerced, and has produced friendly relationships between the Commission and
respondent employers which have led either to immediate concrete results or
the initiation and continuation of positive programs to eliminate the discrimin-
atory practices and the resultant discriminatory patterns of employment
discrimination.
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1So, based on my eighteen years of sound professional experience, let me re-
iterate: the lack of enforcement powers through public hearing and cease and
desist orders makes for lack of cooperation and the creation of adversary situa-
tions in which it is difficult to arrive at a mutual understanding of the problem
and to work cooperatively towards the elimination of the problem. Given full en-
forcement powers, the essential cooperation is forthcoming, the understanding
is reached mutually, and the program for the elimination of employment dis-
crimination is commenced and continued as a joint project for the Commission,
the employer, and the community and its resources, rather than the victor-
vanquished relationship following the adversary confrontation in the area of
prolonged litigation or frustrated public controversy.
The thirty-nine states with full enforcement powers have had similar exper-

iences—for complaints of employment discrimination, public hearings are the
exception, not the rule. Though this would be difficult to document, I believe
a fully enforceable fair employment law makes for a decreased number of po-
tential complaint incidents because there is more voluntary compliance by em-
ployers who have no desire to risk violation of a law for which the prohibition
is very meaningful.

Respectfully yours,

Enclosures (4)1

CARL W. GLATT,
Executive Director.

STATE OF WEST VIRGINIA HUMAN RIGHTS COMMISSION,
Charleston, W.Va., August 19, 1969.

Senator HARRISON A. WILLIAMS,
Chairman, Labor Subcommittee, Labor and Public Welfare Committee, U.S.

Senate, Washington, D.C.
DEAR SENATOR WILLIAMS: At its regular meeting on August 14,1969, the West

Virginia Human Rights Commission authorized support of legislation amend-
ing Title VII, U.S. Civil Rights Act of 1964, to provide enforcement powers
for the U.S. Equal Employment Opportunity Commission through use of ad-
ministrative hearings and cease and desist orders.
The history of the West Virginia Human Rights Commission provides a good

example for comparing effectiveness of an antidiscrimination agency before and
after it has been granted enforcement powers. From 1961 through June 30,1967,
the West Virginia Human Rights Commission administered the West Virginia
Human Rights Act (copy enclosed) which provided for investigation of formal
complaints and remedial efforts limited to conference and conciliation. The
1966-67 Annual Report of the West Virginia Human Rights Commission (copy
enclosed) on page 4, depicted the sparse number of complaints (21) filed with
the Commission and the almost 50 percent (10 complaints) of cases in which
the respondent employer refused to cooperate with the Commission—a "toothless
tiger" 'agency administering a "toothless tiger" law.
The Commission's 1967-68 Annual Report (copy enclosed) on page 7 tells a

different story. Fifty formal complaints were filed with not a single respondent
employer refusing to cooperate with the Commission during the investigation
and conciliation process.
The 1968-69 Annual Report of the West Virginia Human Rights Commission

is now in preparation. Of approximately seventy (70) formal complaints of em-
ployment discrimination not a single respondent employer refused to cooperate
with the Commission during investigation or during the process of conference
and conciliation to reach a mutually satisfactory adjustment of the issues. raised
in the complaints.
We believe the relationship between this Commission, employers, labor unions,

and other persons or organizations covered by the West Virginia Human Rights
Act has been friendly and cooperative. The public response and acceptance has
been wholesome. Concomitantly, the Commission's education program has been
expanding as schools, colleges, church groups, labor unions, personnel manage-
ment associations, and civic organizations have requested speakers and other
programs because of greater respect for the Commission's role as a law enforce-
ment agency.

1 May be found in the tiles of the subcommittee.
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The Commission does not have specific information to warrant endorsing one

bill over other bills that might be suggested to your committee. Therefore, the

Commission urges that any legislation amending Title VII, U.S. Civil Rights

Act of 1964, should embrace the following:
1. Enforcement powers for the Equal Employment Opportunity Commission.

2. Adequate budget to administer these increased powers.
3. Retention of the requirement for deferral of formal complaints by EEOC

to state antidiscrimination agencies having equal enforcement powers.
4. Retention of the principle of cession, wherein for certain cases for which

a state antidiscrimination agency has a need for retention of jurisdiction, the

EEOC will cede jurisdiction to that state agency.
5. Provision of enforcement powers to EEOC through a procedure for admin-

istrative hearings and the issuance of cease and desist orders.
We consider Item No. 5 to be most important because it is through the admin-

istrative hearing and cease and desist procedures that state (and local) anti-

discrimination agencies since 1945 have compiled a rather creditable record of
effectiveness. The record shows that because of the power of public hearing and
the possibility of a cease and desist order to follow, respondents have been more
cooperative at the level of conference and conciliation to eliminate discrimina-
tory practices. The record will show relatively few public hearings and a high

percentage of success at the level of conference and conciliation. We feel the
U.S. Equal Employment Opportunity Commission should be provided with this
effective tool for combating employment discrimination.

Sincerely,
RABBI SAMUEL COOPER, Chairman.

Enclosures.'

HOUSTON, TEX., September 10, 1969.
Senator RALPH YARBOROUGH,
Chairman, Senate Labor Committee,
Senate Office Building, Washington, D.C.:

The League of United Latin American Citizens strongly supports Senate Bill
2453 giving the Equal Employment Opportunity Commission cease and desist
powers and urges your Committee to give this bill your favorable consideration.
To the Mexican American community the Equal Employment Opportunity

Commission has been a feeble attempt by the Government to eradicate a problem
that had for too long plagued the people of our ethnic group and relegates them
to employment servitude. Since the establishment of this Commission private
industry and Government contractors in particular have laughed at this emas-
culated body that is helpless to alleviate the conditions it was created to correct.
The minorities of this Nation and in particular the Mexican American segment
can no longer tolerate this shameful situation. In the name of decency and
humanity we urge you to favorably consider Senate Bill 2453 and give the
Equal Employment Opportunity Commission the necessary tool to combat the
problem of discrimination it was created to overcome. We urge you communi-
cate our feelings to the other members of your Committee.

ALFRED J. HERNANDEZ,
National President, LULAC.

Hon. HARRISON A. WILLIAMS, JR.,
Labor and Welfare Committee,
U.S. Senate, Washington, D.C.:
Washington, D.C.:

HARRISBURG, PA., August 11, 1969.

It has been our experience over the past 10 years, that civil rights legislation
without enforcement provisions is ineffective. We, therefore, recommend that
such provisions be included in pending legislation to strengthen the Equal
Employment Opportunity Commission being considered by your committee. Please
read this communication into the record of Tuesday's hearings.

Sincerely yours,
MAX ROSENN,

Chairman, Pennsylvania Human Relations Commission.

'May be found in the files of the subcommittee.
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OMAHA, NEBR., August 12, 1969.
Senator HARRISON WILLIAMS,
Chairiman, Senate Subcommittee on Labor,
U.S. Senate, Washington, D.C.:
We urge passage of S. 2453. Cease and desist powers are vital to proper

implementation of Civil Rights Act title 7. Refer case KC-7-1-93 involving
Omaha resident file charge February 1967. Now in Federal court but case has
not come up. Delay after delay seems to be in favor of respondent while claimant
suffers economic, social, and personal loss from legal process appears inadequate
to solve civil rights problems, our country endangered by further watering down
of our laws such as proposed by S. 2806. To weaken EEOC are in full view of
Mexican American citizens in this country and must be stopped now.

OMAHA CHAPTER, AMERICAN GI FORUM.

CORPUS CHRISTI, TEX., August 11, 1969.
Sen. HARRISON WILLIAMS,
Chairman, Senate Labor Committee,
Washington, D.C.:
Respectfully request support of S. 2453. After 20 years of fighting for civil

rights it is imperative that EEOC have cease and desist orders so that they can
function properly. Please enter my telegram for record.

DR. HECTRO P. GARCIA.

BOWLING GREEN STATE UNIVERSITY,
DEPARTMENT OF PSYCHOLOGY,

Bowling Green, Ohio, August 5, 1969.
Hon. RALPH W. YARBOROUGH,
d.s. Senate, Washington, D.C.
DEAR SENATOR YARBOROUGH : I am writing to you as chairman of the Senate

Committee on Labor and Public Welfare to comment on the wording of the con-
tents of Senate Bill 2453 regarding the use of employment tests. In two specific
respects, I believe the proposed wording, beginning on line 22, page 18 of the Bill,
is unfortunate. First, the Bill proposes retention of the phrase "professionally
developed ability tests." I believe you would find in consultation of representa-
tives of the EEOC and OFCC that professional development is not the key to
appropriate use of tests. A professionally developed test can be quite discrimi-
natory if it is misused. I would propose the following wording: "To give and
to act upon the results of any ability test which is developed and used in accord-
ance with accepted professional standards. . ." In my association with the Office
of Federal Contract Compliance and with people in the EEOC, I am quite sure
that most of the trouble comes from the way in which tests are used, rather than
in terms of their development. It is possible for an employment test to be intrinsi-
cally bad; it is not possible for such a test to be intrinsically good.
The second point which concerns me is an ambiguity in the phrase beginning

on line 24 of that page: "which is applied on a uniform basis to all employees
and applicants . . ." The simplest example of the ambiguity is the case of the
test which is valid for one group and valid in a different way (that is, with a
different set of expectancies of job performance) for a different group. One way
of interpreting this phrase would mean that a company establishing a cutting
score would have to use the same cutting score for those groups. The other inter-
pretation is that cutting scores would be established for both groups such that the
predicted level of job performance would be the same, even though the actual
test scores might be different. On page 26 of my article on Employment Tests and
Discriminatory Hiring, I defined unfair discrimination ( which I hope will cor-
respond to illegal discrimination under the new bill) as that which exists when
persons with equal probabilities of success on the job have unequal probabilities
of being hired for the job. In the case of differential validities, a "uniform basis"
would be unfairly discriminatory by that definition if the uniformity is in test
scores. The test can be a means of developng the desirable kind of discrimination,
that distinguishing persons who can do the job from those who are less likely to
be able to do it, if the uniformity is in terms of expectancies.
I would appreciate the opportunity of meeting with appropriate members of the

committee, either formally or informally, to discuss the section on testing. My
qualifications to do so include authorship of a widely used text book published by



248

McGraw Hill, Personnel Testing, the enclosed article on Em0loyment Tests and
Discriminatory Hiring, and service as a consultant to the Office of Federal Con-
tract Compliance on testing. With regard to the latter, I have been involved from
the very beginning in the formulation and interpretation of the executive order
regarding the use of tests.

Sincerely,
ROBERT M. GUION, Chairman.

U.S. COMMISSION ON CIVIL RIGHTS

Summary of

"FOR ALL THE PEOPLE—BY ALL THE PEOPLE"

A Report on Equal Opportunity in State and Local Governments

If government is to be for all the people, it must be by all the people. This basic
precept underlies the Commission's study on the status of equal opportunity in
State and local government employment.

THE IMPORTANCE OF GOVERNMENT

State and local government employment is growing rapidly in the number of
persons employed, the range of services provided, and the occupational categories
required to perform these services. In 1967 there were more than 80,000 units of
State and local government in the United States employing 8 million persons.
About 22,000 of these were responsible for meeting the public education needs of
the Nation. More than 58,000 governmental units, employing 4.4 million persons,
served all other functions of State and local government.
These governments are in a unique position to offer employment opportunities

on a scale that few other employers can match. And because government has the
clear constitutional obligation to function without regard to race, color, religion.
or national origin, these employers have a basic and unquestioned responsibility
to-provide equal employment opportunity.
Furthermore, the civil -Servant, in performing government's routine chores and

housekeeping duties, makes the many policy and administrative decisions which
have a concrete and often immediate effect on the lives of the people living within,
the particular jurisdiction. If these decisions are to be responsible to the needs
and desires of the people, then it is essential that those making them be truly
representative of all segments of the population.

COMMISSION'S BASIC FINDING

The basic finding of this study is that State and local governments have failed
to fulfill their obligation to assure equal job opportunity. In many localities,
minority group members are denied access to responsible government jobs and
often are totally excluded from employment except in the most menial capacities.
In many areas of government, minority group members are excluded almost
entirely from decision-making positions, 'and, even in those instances where they
hold jobs carrying higher status, these jobs often involve work only with the
problems of minority groups and tend to permit contact largely with other minor-
ity group memibers. Examples include managerial and professional positions in
human relations commissions or in welfare agencies.
The Commission's study focused on government employment in seven major

metropolitan areas—San Francisco-Oakland, Baton Rouge, Detroit, Philadelphia,
Memphis, Houston, and Atlanta—representing 628 governmental units and nearly
one-quarter of a million jobs. Negroes held about one-fourth of these jobs.
More than half of the Negro workers in State and local government were

employed by central city governments. In San Francisco, Philadelphia, Detroit,
and Memphis, Negroes held jobs equal to or in excess of their proportion of the
population. In Baton Rouge and Oakland, the proportion of city jobs held by
Negroes was half their proportion of the population.
In State, central county, and suburban employment, Negroes were generally

employed in proportion to their populations in the northern governments sur-
veyed but not in the southern governments. The poorest record was in the
Louisiana State government, where only 3.5 'percent of the non-education jobs
surveyed were held by Negroes, who made up 31.7 percent of the area population.
(See Table 1)
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TABLE 1.-NEGROES AS A PERCENT OF THE POPULATION AND AS A PERCENT OF GOVERNMENT EMPLOYMENT
FOR SELECTED GOVERNMENTS BY SMSA I

Standard metropolitan
statistical area

Central city Central county State

Percent of
Estimated total em-
percent of ployment,
population 1965

Percent of
population,

1960

Percent of
total em-
ployment

Percent of
population,

1960

Percent of
total em-
ployment

San Francisco-Oakland 12. 3 20. 2 8. 6 9.6
San Francisco 12 18.5  
Oakland 34 15.3  
Philadelphia 31 40.6 15.5 26.3
Detroit 34 40. 1 19.9 27.0 14.9 36.0
Atlanta 44 32. 1 34.7 16.6 22.8 5.6
Houston 23 19. 1 19.8 6.6 19.5 5.6
Memphis 40 41.7 36. 3 26. 9 37.9 27.2
Baton Rouge 32 16.4 31.7 3,5

I Population percentages for central cities are based on 1965 census estimates; for central counties on 1960 decennial
census data. Since State data were only collected for employees in the SMSA, the population data also represents that of
the SMSA.

Note: Figures exclude employees of public educational system.

Source: U.S. Bureau of the Census.

In every central city, except San Francisco and Oakland. Negroes held 70
percent or more of all laborer jobs. In the Southern cities-Baton Rouge, Mem-
phis, Atlanta, and Houston-more than half of all Negro employees on their
respective payrolls held such jobs. In Atlanta, where one-third of the 6,000
city jobs were held by Negroes, only 32 Negroes held white-collar positions. In
only two cities-Philadelphia and Detroit-did the number of Negroes in
white-collar positions come near to reflecting their proportion of the population.
Similar patterns were found in State, central county, and suburban govern-

ment. Baton Rouge and Atlanta, both State capitals, provide a significant num-
ber of State jobs. Yet there were only 23 Negroes, less than half of 1 percent,
in the 4,800 white-collar State jobs in the Baton Rouge metropolitan area. In the
Atlanta metropolitan area, less than 5 percent of the white-collar State jobs were
held by Negroes, compared to 50 percent of the service worker jobs.
Despite the overall unfavorable occupational status of minority group mem-

bers in State and local governments, they generally have better access to white-
collar jobs than in private employment. ( See Table 2)
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In the two metropolitan areas in which they are a significant minority-
Houston and San Francisco-Oakland-Spanish Americans in public employment
were more favorably distributed in white-collar jobs than Negroes but less
favorably than Anglos.

Oriental Americans held a substantial number of State jobs in the San Fran-
cisco-Oakland area but were underrepresented in jobs with the cities of San
Francisco and Oakland. In this metropolitan area the overall occupational
status of Oriental Americans was more favorable than that of majority group
employees although they tend to lag in managerial positions. (See Tables 3 & 4)

TABLE 3.-PERCENT DISTRIBUTION OF SPANISH AMERICAN AND ALL OTHER EMPLOYMENT 1 BY OCCUPATION
AND BY FUNCTION FOR THE CENTRAL CITIES OF SAN FRANCISCO, OAKLAND, AND HOUSTON

San Francisco Oakland Houston

Occupations and functions Spanish
American All other

Spanish
American All other

Spanish
American All other

All occupations 100.0 100.0 100.0 100.0 100.0 100.0

Officials and managers 0 1.5 0 2.0 1.9 4.6
Professional and technical 17.6 24.6 7.5 17.1 5.4 11.2
Office and clerical 8.5 12.3 11.3 11.7 11.0 14.4
Craftsmen and operatives 29.9 20.8 18.9 10.9 17.1 14.2
Laborers 10.3 5.4 34.0 5.6 34.1 2.6
Uniformed police 6.2 13.7 7.5 22.2 12.0 20.4
Uniformed corrections 0 . 8 (3) (3) o . 2
Uniformed fire 7.0 13.3 13.2 2.15 3.7 20.6
Civilian employees in public safety 2-  3.8 3.9 5.7 7.9 10.3 8.4
Other service workers 16.7 3.5 1.9 1.0 4.4 3.3

All functions 100.0 100.0 100.0 100.0 100.0 100.0

Financial administration and general
control 4.4 9.7 1.9 5.8 4.2 10.2

Community development 13.8 16.4 47.1 23.2 57.6 27.9
Public welfare 5.3 5.2 (3) (3) (3) (9Police protection 7.3 15.3 13.2 29.3 21.8 27.8
Corrections 2.6 2.9 (3) (9 0 .3
Fire protection 7.0 13.7 13.2 22.3 4.2 21.7
Health, hospitals, and sanatoriums __ 22.3 12.9 (3) (3) 5.2 5.3
Public utilities 34.3 20.7 15.1 7.9 4.8 1.9
All other functions 2. 9 3.2 9.4 11.4 2.3 5.0

1 "All other" does not include Negro employees. In
Americans.

2 "Civilian employees in public safety" includes all
service workers other than protective service workers

No function.

Note: Due to rounding, percents may not add to 100

34-897-70 17

San Francisco and Oakland, "All other" does not include Oriental

managers and officials, professional and technical, and clerical and
employed in police, fire, and correction departments.

. Figures exclude employees of public education systems.
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TABLE 4.-PERCENT DISTRIBUTION OF ORIENTAL AMERICANS AND ALL OTHER EMPLOYEES, BY OCCUPATION
AND BY FUNCTION, FOR THE CENTRAL CITIES OF SAN FRANCISCO AND OAKLAND

San Francisco Oakland

Oriental
American All other 1

Oriental
American All other 1

Occupations
All occupations 100.0 100.0 100.0 100. 0

Officials and managers 
Professional and technical 

. 3
51. 6

1. 5
24. 6

0
43 9

2. 0
17, 1

Office and clerical 19.8 12.3 10.5 11.7
Craftsmen and operatives 10.6 20.8 7.0 10.9
Laborers 1.9 5.4 15.8 5.6
Uniformed police .4 13.7 1.8 22.2
Uniformed corrections . 1 . 8 (2) (2)
Uniformed fire . 1 13. 8 0 21. 5
Civilian employees in public safety 3 5. 3 3.9 14. 0 7. 9
Other service workers 9. 8 3. 5 7. 0 1.0

FUNCTIONS
All functions_  100.0 100.0 100.0 100. 0

Financial administration and general control 13. 5 9. 7 12. 3 5. 8
Community development 18.7 16. 4 49. 1 23. 2
Public welfare 15.8 5.2 (2) (2)
Police protection 2.7 15. 3 15. 8 29. 3
Corrections 2.7 2. 9 (2) (2)
Fire protection .6 13.7 0 22. 3
Health, hospital and sanatoriums 27.4 12.9 (2) (2)
Public utilities 15.4 20.7 10.5 7.9
All other functions 3.3 3.2 12.3 11. 4

"All other" includes neither Negro employees nor Spanish-American employees.
No function.

3 "Civilian employees in public safety" includes all managers and officials, professional and technical and clerical aril
service workers other than protective service workers employed in police, fire, and correction departm3nts.

Note: Figures exclude employees of public educational systems. Due to rounding, percents may not add up to 100 per-
cent

CAUSES OF INEQUITY

The inequities in minority group employment in State and local government
are caused by a variety of factors. The Commission found that State and local
governments have often discriminated in hiring and promoting minority group
members. Furthermore, these governments have failed to perceive the need for
affirmative programs to recruit minority group members for jobs in which they
are inadequately represented. In addition, minority group applicants frequently
are subjected to a variety of screening and selection devices which bear little if
any relation to the needs of the job, but which place them at a disadvantage
in their effort to secure government employment. There have been few efforts by
State and local governments to eliminate such unequal selection devices.

RECRUITMENT

"After 300 years of rejection, it takes a certain type of person to even apply
when the chances are that he will not be selected even if he is one of the most
qualified."-Negro Leader in Memphis.
The claim that qualified minority applicants are not available was made

by many public officials in the cities surveyed. Yet very few governments had made
any concerted attempts to seek out qualified minority applicants. In Baton Rouge,
Atlanta, and Houston, for example, the minimal step of recruiting at the pre-
dominantly Negro colleges in the locality rarely was taken.
A few measures designed to attract minority group members have been adopted

by several governments. These include advertising as an "Equal Opportunity
Employer", mailing literature to predominantly Negro schools and organiza-
tions, and advertising through minority group news media. One weakness in
these and other efforts made to recruit minority applicants is that the tech-
niques have not been part of a systematic, comprehensive program but instead
have been used on an ad hoc basis. Another is that there has been no evaluation
to determine if these techniques has been successful.

Despite all recruitment programs the most frequently cited means of learn-
ing about job opportunities for both whites and Negroes is the word-of-mouth
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referral. Because of rigid patterns of urban segregation, however, this network
of communication rarely crosses racial or ethnic lines. Consequently, minority
group members are least likely to learn about jobs in areas where few, if any,
minorities are employed and are most likely to learn about jobs in those areas
which traditionally employ minority group members. A comprehensive affirma-
tive program to recruit minorities is essential if the patterns of employment
segregation that exists in various departments and occupations in State and
local government are to be broken.

JOB REQUIREMENTS

"There is a great temptation to translate skills needed into concrete education
and experience requirements arbitrarily."—Authority on Public Personnel Ad-
ministration.
The most successful recruitment program is of no consequence if job require-

ments are unnecessarily high and unrealistic and if discrimination in the selec-
tion process eliminates capable minority group applicants.
The Commission found frequent examples of screening devices which were not

valid indicators of ability to perform satisfactorily on the job. These include
education and experience requirements, written and oral examinations, back-
ground and character checks, and residency and citizenship requirements. The
Commission also found very little evidence that governments are reevaluating
job requirements with a view toward increasing opportunities for minority group
members.
In many instances education and experience requirements, set higher than

necessary, eliminate minority group applicants who can actually perform the job.
A Texas placement counselor recognized the problem:
"The jobs open are those requiring experienced people and minority group

members just do not have the experience. It works sort of like the grandfather
clause."

Written examinations
In addition to education and experience requirements many governments re-

quire written examinations for most entry white-collar positions as well as
for promotions. The written examination is a recognized handicap for many
minority group members who, on the average, do not perform on such tests as
well as members of the majority group. The tests used by most governments have
not been validated—that is, there is no established correlation between how
well an individual scores on the examination and how well he subsequently will
perform on the job. When such a relationship has not been established, the
written test becomes a means of discrimination against minority group mem-
bers in that it eliminates from consideration those who can perform the re-
quired duties of the job as readily and efficiently as majority group members
who pass the test.
Several governments have failed to recognize that tests can discriminate;

others have undertaken minimum steps to improve minority test performance.
These steps include providing applicants with preparatory material, increasing
the time allowance, and lowering the passing score. The city of San Francisco has
completely eliminated the written test for many lower level positions.
Oral examinations

Oral examinations are frequently used in addition to, or in lieu of, written
tests. The oral test seeks to measure attributes of behavior, such as poise, lead-
ership, alertness and speaking ability. Oral tests were the subject of consider-
able criticism in the northern jurisdictions studied where they were used more
extensively than in the South. Because of the unavoidable element of subjectivity,
the oral test can be manipulated to the detriment of minority group applicants.
The charges reported to Commission staff included discrimination on the part of
board members, lack of minority representatives on boards, emphasis on traits
not related to the job, and the selection of board members with no experience in
dealing with minority group members.

Steps have also been taken by several governments to improve the performance
of minority applicants on the, oral examination. The State of California, for
example, sends each applicant a pamphlet to prepare him for the interview. A
briefing on the particular problems of minorities is given to board members
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which, if possible, includes a minority person. In addition, the interview is tape-

recorded to provide a record which can be consulted should any questions or

complaints arise.

Performance tests
A third means used to evaluate an applicant's qualifications is the performance

test where the, applicant demonstrates his ability to do the actual tasks associ-

ated with the job. The Commission discovered an increasing interest in the

potential which performance tests offer minority group members since they

eliminate arbitrary and irrelevant factors, such as verbal skills, inherent in

written tests. A Detroit official stated that he believed the, only way to get

equality of opportunity was through the use of performance testing. The Interna-

tional City Managers' Association accepts the relevance of the performance test

for selection and states that: "Performance tests also make it more feasible to

reduce or eliminate arbitrary minimum requirements yet assure that only quali-

fied candidates will be placed on eligible lists."
Personnel administrators criticize the performance test primarily because it

is time-consuming and expensive to administer. Nonetheless both the State of

California and the city of Philadelphia experienced success with performance

tests. A program to develop and use performance tests for a wider range of
occupations was launched a few years ago by the California State Personnel

Board. The Board eventually increased its production and use of performance
tests and found that they were more acceptable than written tests to most
minority group members because they could see a direct applicant of the test
to the job.

Arrest and conviction, records
As part of the general background check, governments also investigate poten-

tial employees for possible police records. The use of arrest and conviction
records as disqualification for public employment affects members of minority
groups more adversely than the majority group. Negroes over 18 years of age,
for example, are about five times more likely to have been arrested than whites.
Negroes and other minorities are also more likely to have been arrested without
probable cause. Information on arrests and convictions was almost always re-
quested on the applicant form but very seldom was the applicant informed of the
government's policy on hiring persons with police records. None of the govern-
ments surveyed automatically excluded an applicant with an arrest record from
employment in nonpolice jobs. Only five jurisdictions automatically disqualified
an applicant with a conviction record. However, many persons feel that the pres-
ence of the arrest and conviction question on the application discourages many
minority group job seekers.
Most governments surveyed state that in evaluating an applicant with a police

record, they consider such factors as age at the time, recency, frequency, type of
offense, subsequent conduct, and nature of the job applied for. In most govern-
ments, however, there were few or no guidelines and supervision in implementing
the stated policy on applicants with police records. Arrest and conviction policies
which were liberal both in design and execution were reported by some juris-
dictions. The San Francisco Civil Service Commission, for example, reported that
90 percent of the applicants with criminal records gained eligibility on civil
service lists. The policy of the California State Personnel Board has been stated
as follows:
"Persons with arrest and conviction records are entitled to receive thorough

and tolerant consideration on an individual basis, taking into account the social
and humane need for their rehabilitation as well as the requirements of the
position for which they apply."

GENERAL REQUIREMENTS

Most State and local governments studied also impose a variety of require-
ments on job applicants which are unrelated to the job. Examples of these are
citizenship, residency, voter registration and party affiliation. Among the juris-
dictions covered by the Commission's study, citizenship requirements were a
barrier only to the Spanish-speaking and Oriental aliens in California where
a State statute prevents aliens from holding any State or local government job.
The impact of this barrier was expressed by a Mexican construction worker:
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". . . When we work on the highways, one of the requirements is that we be
citizens of the United States. Why do we have to be citizens to dig a ditch or to
pick up rocks? . . . My sons and my wife are all American citizens and I have to
work to maintain them."
Of the 21 jurisdictions surveyed during the study's field investigation, all but

five also had some form of residency requirement for public employees. However,
the Commission found that residence rules, in general, present no major obstacle
for minority group members who want to obtain public employment since most
minority group members live in central cities where the greatest job opportunities
in State and local government exist. In communities with discriminatory housingpolicies, however, residency requirements necessarily prevent minority group
members from gaining access to local government jobs.
Two governments—the State of Louisiana and the city of Baton Rouge—haveprovisions which give strong preference to registered voters. These requirementspresent a serious barrier to Negroes, many of whom are still disfranchised inmany parts of the South. In Delaware County, Pennsylvania party affiliation was

a requirement for county jobs but it had no noticeable effect on minority group
members there.

The probationary period
The probationary period is the last step in the process of testing the applicant'squalifications. Although it is designed to allow employees to be easily dismissedif their performance is unsatisfactory, very few employees are ever dismissedduring this period in the jurisdictions surveyed. There was also no evidence thatminority group members were dismissed at a higher rate during this period.Professional public personnel administrators recognize the "crucial impor-tance" of the probationary period, as a prolonged performance test, also offersconsiderable potential as a more productive selection device. By allowing per-sonnel systems to experiment with traditional personnel techniques, the proba-tionary period can be used to reject those who cannot satisfactorily perform theduties of the job.

PREJUDICED ATTITUDES AND BIASED TREATMENT

"I don't think it (desegregated washrooms) is healthly for the employees ofthis department. . . There's no way they can get their mouth (sic) down on adrinking fountain."—Southern department official.
Prejudiced attitudes and biased treatment of minority employees were reportedin several governments. Segregated facilities, segregated work assignments,social ostracism, and lack of courtesy formed the work atmosphere for manyNegro employees. Examples were numerous in both the North and South: ASan Francisco department head reportedly referred to Negroes as "boys" andOrientals as "Chinamen." In Shelby County, Tennessee, a former Negro porterwho was promoted to a technician position found he was not welcome at thelunch table with his white co-workers. In Detroit, it was reported that the publicworks department assigned workmen to crews on a segregated basis. The parkcommission in Memphis had integrated staffs on "integrated" playgrounds butno black recreation workers were assigned to white area playgrounds.In Baton Rouge, a city official was asked if he would hire a Negro. His re-sponse: "Would you steal a million dollars?" The personnel director of a GeorgiaState Highway Department, explaining why there was no black secretarial helpin the department said:
"There are no Negroes at all there. It will be a while before we do hire them.The people in the office don't want them. We are not required to hire them bythe Civil Rights Act of 1964 . . . States and municipalities are excluded by theCivil Rights Act from hiring Negroes. . . But I am sympathetic to them. I'm notopposed to hiring a nigger."
More common than these direct expressions of racial prejudice, however, wereexpressions of indifference to the subject of equal opportunity. Many officials feltthat their responsibility was satisfied merely by avoiding specific acts of dis-crimination in hiring and promoting. Concern with some of the less obviousinequalities, such as excessively high qualifications or testing devices which donot fairly evaluate potential job performance, were not seen as part of the job.A general lack of sensitivity to the reluctance of minorities to apply for jobsin governments and agencies with reputations for discrimination was evident inthe South. The sentiments of the black community in Baton Rouge were expressedby a local civil rights leader:

34-897--TO 18
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"Black people know that people at the Capital are white. We know our place.

We know we're not supposed to be there. . . . It's not a question of what's on the

books—it doesn't need to be. We can get the picture in a lot of ways. . . . This

fear of working in white men's jobs just permeates the State. Most Negroes are

afraid of white people, afraid of working with them, and think they're inferior

to them."—Negro leader in Baton Rouge.

PROMOTIONS

"Many of the [Negro] laborers are plain darn lazy and satisfied with a laborer's

salary."—Department official in Memphis.
Promotional opportunities for minority employees are critical factors in the

achievement of equal employment opportunity. Minority persons interviewed in

all governments studied repeatedly complained of their limited access to higher

level jobs and to supervisory positions.
Promotions are generally based on one or more of the following factors which

present the same problems as those encountered in the initial selection process:

education and experience, length of service, performance, written and oral

examinations, and such subjective character traits as leadership, personality,

and cooperation.
The performance evaluation and length-of-service requirements present ad-

ditional barriers to equal opportunity. The subjective nature of most performance

evaluations allows for discrimination. An official of the Michigan State Civil

Rights Commission said that is quite common in Detroit for a Negro employee to

get high efficiency ratings until he is eligible for promotion at which point his

ratings begin to decrease. In Philadelphia, as well, two respondents charged that

supervisor's evaluations were systematically lowered from "outstanding" to

"satisfactory" when minority group employees became eligible for promotion.

Seniority, or length of service requirements, also limit promotional opportuni-

ties for minority group members. In areas where Negroes have been systemati-

cally excluded from employment in the past, they are not on equal footing with

white employees. An Atlanta personnel official confirmed that black employees

were not promoted at the same rate as whites because seniority is involved and

"Negroes have not filled many jobs until recently."
Other charges of discrimination in promoting minority workers were found in

several jurisdictions. In Oakland, a former consultant to the California 'State

Fair Employment Practice Commission related an incident in which a dark

skinned Mexican American had failed an oral promotion examination because of

"personality and attitude problems." Although the PEP° ruled it was clear and

conscious discrimination, the Oakland Civil Service Commission refused to re-

consider the case, agreeing only to have a minority person as a member of the
next oral panel.

Particularly evident in the South was the reluctance to allow Negroes to super-
vise whites. Personnel officials in Memphis stated that, Negroes were a small

minority among supervisors and that no Negroes supervised white employees. In

the department of public works, for example, most of the laborers were black
while most of their supervisors were white.

THE MERIT SYSTEM

"While it might be expected that city merit employment systems would assure
nondiscrimination and high levels of minority worker participation in govern-

ment employment, no general correlation can be made between the patterns of
minority employment and the existence of such systems. . . ."—U.S. Conference
of Mayors. •
Although civil service merit systems generally have broadened opportunity for

public service, they, alone do not guarantee equal opportunity or equal treatment
for minority group members.

Administrators of merit systems frequently were found to have violated the
merit principle and practiced conscious discrimination. Many governments with
merit systems, including Atlanta and Memphis, at one time maintained separate
lists of eligible candidates—one white and one black.
I addition to overt discrimination, merit system structures often embody prac-

tices and procedures developed over the years which no longer meet the current
needs and which serve to inhibit the opportunities of minority group members.
Among these are the written test and the education and experience requirements.
However, within a rigid framework, merit systems give the public administra-
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tor considerable discretion either to promote or to impede equal employment op-portunity. The mechanics of the selection process, for example; lends itself tomanipulation. Among the most easily manipulated are the examination "passing"score, the civil service register or list of eligibles, and the final selectionprocedure.
In many jurisdictions, the score which determines whether an individual willbe eligible for further consideration fluctuates from one test to the next accord-ing to the supply and demand of applicants. This indicates that merit systemadministrators can adjust their own definition of who is qualified for employ-ment. The procedure may be used for or against minority applicants—the lowerthe passing score, the more minority applicants will pass the examination.The civil service register—a list of names ranked from highest to lowest ofall those who have passed the screening process—is another merit systemmechanism which can be used by administrators to affect equal opportunity.There are two types of registers: a continuous register which contains the namesof all eligibles from successive examinations who are entered wherever they fitinto the ranking and the closed register which contains the result of one examina-tion. Since minority candidates on the average are likely to pass with lowerscores than majority candidates, their names may never be reached on the con-tinuous register. However, the continuous register has certain advantages. Itallows for an uninterrupted recruitment program and eliminates the long intervalbetween examinations which is found with the closed register allowing candi-dates who have failed to retake the test within a short period of time. On theother hand, the closed register of long duration often enables eligible candidateswith low scores to be hired if they are still available when their names arereached.
The final selection procedure, where one candidate is selected for the job,offers considerable opportunity for manipulation to avoid hiring minority groupmembers. In most of the 18 jurisdictions with merit systems in which interviewswere conducted, at least one public official informed Commission staff that such• manipulation was practiced. In San Francisco, where only the top name on theregister is certified for consideration, officials stated that there have been in-stances when certain departments have left a secretarial job vacant until anotherdepartinent has selected the top person on the register if that person is a Negro.Other governments were said to have filled vacancies by transfer from anotherdepartment to avoid hiring nonwhites.
Most governments select from among the top three candidates. In Baton Rouge,an official said that department heads have been reluctant to fill any vacancieswith a black applicant when either of the other two applicants is white. APennnsylvania official believed it was the practice of many white administratorsto select a white secretary. He admitted that if given the choice he would "natu-rally" select a white secretary.
It is evident that the existence of a merit system alone is not a guarantee thatall persons will be treated equally. The principles of merit and equal opportunityin public personnel systems are compatible but not inevitable. The principles donot necessarily reflect the system in practice and the apparatus of the system is

not in itself insurance that equal opportunity is a reality.

EQUAL OPPORTUNITY IN POLICE AND FIRE DEPARTMENTS

". . . the nine black policemen employed by Baton Rouge were assigned to
Negro areas and were not allowed to give so much as a traffic ticket to a white
person."—Negro leader in Baton Rouge.
Barriers to equal opportunity for minority group members are greater in police

and fire departments than in any other area of State and local government. Many
departments have only recently begun to hire minority group members. The city
of Baton Rouge, for example, did not hire Negro policemen until 1963; the city
of Memphis hired its first Negro fireman in 1955.
While 27 percent of all central city jobs surveyed were in police and fire

departments, only 7 percent of the Negro employees were policemen. In Phila-
delphia, which employed proportionately more Negro policemen than any of the
other central cities surveyed, 20 percent of the police force was Negro compared
to 9 percent in Atlanta and less than 6 percent in the other survey cities. State
police forces had an even worse record. Four States—Louisiana, Pennsylvania,
Georgia, and Texas—employed no Negro policemen in the metropolitan areas
surveyed. Fire departments employ even fewer Negroes. At the time of the sur-
vey, the city of San Francisco, with more than 600 firemen, employed only one
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Negro fireman. In Philadelphia, Detroit, and Memphis the proportion of firemen
jobs filled by Negroes was half or less the proportion of police jobs.
In both police and fire departments, Negroes were conspicuously absent from

positions above the level of patrolman or fireman. Of all the central city police
departments surveyed, Oakland was the only one to have a Negro captain. In
central city fire departments, only Philadelphia and Oakland had a Negro at
the level of captain or above. Of the more than 2,000 sergeants and lieutenants
in the eight cities surveyed, only 21 were Negroes.

Spanish Americans, similarly underrepresented, were employed in police and
fire departments less than half as frequently as Anglos. In the Houston metro-
politan area, there were no Spanish Americans employed by the Texas State
Police Department. (See Table 5)

TABLE 5.—NEGROES AS A PERCENT OF THE CENTRAL CITY POPULATION AND OF THE TOTAL UNIFORMED FORCE

AND OF SUPERVISORY POSITIONS IN POLICE AND FIRE DEPARTMENTS IN CENTRAL CITIES SURVEYED-1967

Police Department Fire Department

Central city Population
Uniformed

force Supervisory
Uniformed

force Supervisory

San Francisco 12 3.9 0 0.1 0
Oakland 34 3.2 1.2 4.0 2.2
Philadelphia 31 20.4 8.0 7.3 2.2
Detroit 34 4.6 2.2 2.1 .7
Atlanta 44 9.1 1.3 11.9 0
Houston 23 3.5 0 3.5 1.0
Memphis 40 5.5 1.6 1.3 0
Baton Rouge 32 3.8 0 2.4 3.3

The Commission found that police and fire departments have discouraged
minority persons from joining their ranks by failure to recruit effectively and
by permitting unequal treatment on the job, including unequal promotional op-
portunities, discriminatory job assignments, and harassment by fellow workers.
The police departments studies have conducted vigorous recruitment pro-

grams, many of which have included specific attempts to recruit members of
minority groups. For the most part these efforts have been unsuccessful. One
obstacle to successful recruiting mentioned by officials in many cities the Com-
mission studied is the tension and hostility that exist between the black com-
munity and the police department. The Michigan State Civil Rights Commission
said:
"The Departments that are making the greatest headway in obtaining minority

group applicants are those that have made headway in reversing their image
in the minority community . . ."
The greatest obstacle to minority hiring was the selection process. Among

those Negroes who are recruited and do apply, the proportion which is finally
accepted for the force is usually quite small. Proportionately more Negroes than
whites are screened out by the written and oral examination, the physical and
medical examinations and in particular the background and character check.
The problems inherent in the written examinations are comparable to those

encountered in regular civil service examinations. Oral examinations and back-
ground investigations are also crucial areas for minority group applicants. The
screening, almost always conducted by white policemen, tends to favor appli-
cants whose background and character most closely resemble those of the investi-
gating officer. In Detroit during one period, 49 percent of the Negro applicants
who reached the preliminary oral examination stage were disqualified during
the oral examination and background investigation, while only 22 percent of
the whites were disqualified at this point.
The Michigan Civil Rights Commission characterized the screening process

used by the Michigan State Police Department as one which provides several
opportunities for persons harboring racial prejudice (consciously or uncon-
sciously) to discriminate. An example was cited where seven black candidates
for jobs as State troopers passed the written examination and five were elimi-
nated during the field investigation. The Michigan Commission found that:
"In at least one case, there was a serious question regarding the manner

in which the applicant's credit record was evaluated by the investigating
trooper . . ."
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In San Francisco it was reported that police investigators were unusually
meticulous during security checks of black candidates, digging into past criminal
records, common law marriages, and other related matters in great detail. A
case was cited in which a Negro had been rejected because of a juvenile arrest
for stealing a jar of hair oil, even though he had never been convicted.

Discrimination on the job was reportedly more pervasive in police and firedepartments than in other areas of government. The effect of these practices—
segregated assignments, limited opportunity for promotion, hostility among
co-workers—was unquestionably another significant factor in increasing the dif-
ficulty of recruiting minority group members for jobs with police and fire
departments.
Segregated assignments were more prevalent in the Southern cities surveyed.

In Baton Rouge, a Negro leader said that Negro policemen were assigned ex-
clusively to Negro neighborhoods and were not allowed to issue traffic tickets
to a white person. The chief of police denied the allegation, but he conceded that
Negro patrol cars were limited to the Negro areas of the city. Negro policemen in
Memphis were restricted to Negro areas and segregated in patrol cars until

41. 1967. Some patrol cars have ,now been integrated but there were still no Negro
policemen assigned to white areas at the time of the study.

Racial tension ran high between black and white policemen in many areas. A
San Francisco official told of instances where white policemen used racial slurs
in the presence of black policemen and where derogatory notes had been posted
on their lockers.
Working conditions in fire departments have been even more strained than

those in police departments. Commission staff was told that problems in the
sharing of facilities and equipment accompanied the integration of many fire
departments. The first black fireman in San Francisco, for example, had to carry
his own mattress with him when he moved from one station to another during
the training period. He also had to bring his lunch because he was not allowed
to use the firehouse range. During the early days of integration in Oakland black
firemen had to bring their own dinner plates while white firemen used those
provided by the department. When Atlanta hired its first Negro firemen, a new
tire station was built with a separate house for the 12 white officers and drivers.
When Negro firemen were assigned to other stations the same number were as-
signed to each shift so that white firemen would not have to sleep in the same
bed as black firemen.

Several of the cities surveyed hired their first black policemen and firemen in
groups; for example, Memphis hired 12 Negro firemen in 1955, Baton Rouge hired
six Negro policemen in 1963. If these departments had continued to recruit mi-
nority applicants with the success enjoyed during their initial year, it is likely
that the number currently on the force would be substantially higher.

FEDERAL REQUIREMENTS FOR EQUAL 'OPPORTUNITY

Although State and local public employment is not now covered by the require-
ments of Title VII of the Civil Rights Act of 1964, the Federal Government does
administer two policies designed to promote equal opportunity in certain pro-
grams of State and local government: (1) the Federal Standards for a Merit
System of Personnel Administration, which primarily cover public assistance and
State health programs, State employment and unemployment insurance programs
and civil defense programs; and (2) a nondiscrimination requirement in con-
tracts between the Department of Housing and Urban Development (HUD) and
local public housing and urban renewal agencies. Neither program has been ef-
fective in providing equal opportunity for minority group members. No effective
standards and guidelines have been established for an affirmative action program
to correct past discriminatory practices and to increase opportunities for mi-
norities. The limited efforts which have been made have not been successful.
Th,e Federal merit 8tandards
The Federal Merit Standards were established by statute in 1939 to improve

the State administration of federally aided programs. In 1963 a prohibition
against discrimination on the basis of race and national origin was added, and
State regulations were required to provide for an appeal procedure in cases of
alleged discrimination.
Noncompliance with the merit standards pay result in (1) withdrawal of

Federal funds; (2) the disallowance of a specific program expenditure; and (3)
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a Federal court suit seeking specific redress. Until 1968 none of these sanctions
had ever been used to enforce compliance with the nondiscrimination clause. In
1968 the Department of Justice filed suit against the State of Alabama charging
that it had refused to adopt explicit racial nondiscrimination regulations and
that it had systematically denied employment to Negroes in the federally aided
programs subject to the Federal merit standards.
The Federal merit standards do not now require an "affirmative action" pro-

gram to increase employment opportunities of minorities. Because racial data
are not collected in the various programs, it is difficult to measure the effects of
the nondiscrimination clause. Judging from the data collected by the Commis-
sion and the limited data that are 'available elsewhere, however, the impact has
been limited. The clause has not resulted in a reduction in the disparities nor
has it significantly improved the performance of the States with the poorest rec-
ords of minority employment.
Implementation of the merit standards is the responsibility of the Federal

agency granting the assistance. Supervision, however, rests with the Office of
State Merit Systems (OSMS) in the Department of Health, Education, and Wel-
fare. OSMS has provided no definite procedure or guidelines for State action
either to eliminate discrimination or to increase opportunities for minority group
members.

HUD contracts with local housing and urban renewal agencies

The contracts providing for Federal financial assistance to public housing
and urban renewal agencies contain clauses prohibiting discrimination in local
agency employment and requiring each local agency to take affirmative action
to ensure equal employment opportunity. There has been no consistent and ef-
fective machinery in HUD to make the equal employment clauses effective in-
struments for assuring Negroes and other minority group members equal access
to all jobs and equality in promotion and assignment. The provision which pro-
vides for the filing of complaints by persons who believe they have experienced
discrimination places the burden of nondiscrimination compliance an the
individual.

Violation of the HUD contract can result in (1) withholding of funds; (2)
HUD's taking over a project or managing it directly (in the case of public hous-
ing) ; (3) a Federal court suit. Until 1968 when the Department of Justice filed
suit against the Little Rock, Arkansas Housing Authority because of discrimina-
tion in its employment practices, none of these sanctions had been used as a
result of violation of the equal employment clause.
In summary, the Federal Government has not exerted the leverage available

to it through the Federal Merit Standards and other nondiscrimination require-
ments of federally assisted programs to provide equal employment opportunity
in State and local government employment.

RECOMMENDATIONS

I. Action needed to achieve equality in state and local government employment

A. Every State and local government should adopt and maintain a program
of employment equality adequate to fulfill its obligation under the equal pro-
tection clause of the 14th amendment to assure:

1. that current employment practices are nondiscriminatory; and
2. that the continuing effects of past discriminatory practices are undone.

B. Though the programs of employment equality adopted by individual State
and local governments will vary widely with the particular needs and problems
of each, all such programs should include the following three elements:

1. An evaluation of employment practices and employee utilization pat-
terns adequate to show the nature and extent of barriers to equal oppor-
tunity for minorities and of any discriminatory underutilization of minorities

2. Preparation and implementation of a program of action which is
calculated:

(a) to eliminate or neutralize all discriminatory barriers to equal
employment opportunity; and
(b) to undo any patterns of minority underutilization which have

been brought about by past discrimination.
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II. Methods of enforcement and assistance by the Federal Government to ad-
vam,ce equality in employment in State and local government
A. Congress should amend Title VII of the Civil Rights Act of 1964 (1) by

eliminating the exemption of State and local government from the coverage of
Title VI, and (2) by conferring on the Equal Employment Opportunity Com-
mission the power to issue cease and desist orders to correct violations of Title
VII.
B. The President should seek and Congress should enact legislation authorizing

the withholding of Federal funds from any State or local public agency that
discriminates against any employee or applicant for employment who is or would
be compensated in any part by, or involved in administering the program or
activity assisted by, the Federal funds.
C. Pending congressional action on Recommendation II B, the President should

(1) direct the Attorney General to review each grant-in-aid statute under which
Federal financial assistance is rendered to determine whether the statute gives
the agency discretion to require an affirmative program of nondiscrimination
in employment by recipients of funds under the program; and (2) require all
Federal agencies administering statutes affording such discretion to impose such
a requirement as a condition of assistance. In the event the Attorney General
determines that under a particular statute the agency does not have the dis-
cretion to impose such a requirement, he should advise the President whether
he has power to direct the agency to do so. If the Attorney General advises the
President that he lacks such power in a particular case, the President should
seek appropriate legislation to amend the statute.

ELEMENTS OF AFFIRMATIVE ACTION

The first step in the program of employment equality is an assessment of
needs and problems. This requires a thorough evaluation by the State of local
government of the employment practices of each of its constituent agencies, to
determine the effect of its practices on utilization of minorities. Though the
principal aim is to identify barriers to equal opportunity, the evaluation also
should make note, for continuation and strengthening, of those policies which
have the positive effect of overcoming such barriers.
In order to make this assessment, and to identify patterns of minority under-

utilization, the State or local government will need to gather and review com-
prehensive information, by nonminority-minority classification, on employee dis-
tribution among the various agency components, job levels and locations, as well
as data on- referrals, applications, hires, promotions, and other personnel action.
This initial evaluation should culminate in a written analysis of discriminatory

barriers to equal employment opportunity in the State or local government, as
well as an analysis of any patterns of minority underutilization which have re-
sulted from the operation of such discrminatory barriers.
Having evaluated employment practices and assessed patterns of minority

underutilization, the next step is to formulate a program which will overcome
barriers to equal employment opportunity and, in addition, will bring about
whatever changes in minority utilization are necessary to undo the effects of past
discrimination. Where patterns of minority utilization are to be changed, the
program should include specific goals, or estimates, to be achieved within a spe-
cified period of time.
Even in those cases where evaluation has disclosed that the present employment

practices of a government or of one of its component agencies fully overcome all
barriers to equal employment opportunity and that not pattern of discrimina-
torily created underutilization of minorities is present, formulation of relevant
practices into a program is still desirable in order to help assure that nondiscrimi-
natory practices continue to be followed.

Affirmative program's should be developed in form which makes clear the
obligations of each component agency of the government. Programs should be
put in writing and made available upon request to public employees, minority
leaders, and others with a legitimate interest in the status of minorities in
public employment. Staff responsibilities for implementing the program should
be allocated clearly, and employees informed of the program and of their rights,
duties, and obligations under it.
The adoption of affirmative programs by State and local governments may be

subject to limitations imposed by statute, State constitution, city, charter, or
the like, which inflexibly mandate that certain employment policies be followed.
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Similar limitations may be created by the amount or terms of budgetary alloca-
tions made to governments or to their component agencies.
Questions of the right or duty of individual public agencies or officials faced

with such restrictions can be resolved only on a case basis. However, inherent
in the supremacy clause of the Constitution is the requirement that State and
local governments must alter any laws, regulations, or practices which stand
in the way of achieving the equality in public employment which is required by
the equal protection clause of the 14th amendment.
There follows a sampling of the kind of actions which State and local govern-

ments will need to include in programs of employment equality. Use, to some
degree, of most of these techniques will be necessary to assure that all barriers
to equal employment opportunity are eliminated. In addition, public employers
with discriminatorily created patterns of employee utilization should use the
techniques to a degree sufficient to undo the effects of past discrimination.

Recruitment
a. Maintain consistent continuing communications with the State Employ-

ment Service and schools, colleges, community agencies, community leaders, mi-
nority organizations, publications, and other sources affording contact with po-
tential minority applicants in the job area.

b. Thoroughly and continually inform sources affording contact with potential
minority applicants about current openings, about the employer's recruiting and
selection procedures, and about the positions (together with personnel specifi-
cations) for which applicants may be made.

c. Inform all applicant sources, both generally and each time. a specific request
for referral is made, that minority applicants are welcome and that discrimina-
tion in referrals will not be tolerated.

d. Fully inform each applicant of the basis for all action taken on his or her
application. Supply in detail the basis for rejection, including evaluation of tests
and interviews. Suggest to rejected minority applicants possible methods for
remedying disqualifying factors.

e. Make data on minority employment status available on request to em-
ployees, to minority leaders in the job area, and to others with a legitimate inter-
est in nondiscrimination by the employer.

f. Invite minority persons to visit State and local government facilities; ex-
plain employment opportunities and the equal oportunity program in effect.
g. Have minority persons among those who deal with persons applying for em-

ployment, with clientele, or with other members of the public, in order to com-
municate the fact of minority equal opportunity.
h. Coordinate the employment and placement activities of the various com-

ponents of the State or local government, at least for the purpose of facilitating
minority applications or requests for transfer. To the same end, maintain minor-
ity applications or transfer requests on an active basis for a substantial period
of time.

i. Participate in Neighborhood Youth Corps, New Careers, other Federal job
training or employment programs, or similar State or local programs. In connec-
tion with such programs, or otherwise, make a particular effort to structure work
in a way which gives rise to jobs which are suitable for minority persons who are
available for employment.

j. Independent of outside training programs, institute on-the-job training or
work-study plans, in which persons are employed part-time while studying or
otherwise seeking to satisfy employment requirements; this may include sum-
mertime employment for persons in school.

k. Solicit cooperation of academic and vocational schools to establish curricula
which will provide minority candidates with the skills and education necesssary
to fulfill manpower requirements.

Selection
a. Take steps to assure that tests used for the purpose of selecting or placing

applicants are demonstrated to be valid in forecasting the job performonce of
minority applicants.

b. Pending validation, discontinue or modify the use of tests, minimum aca-
demic achievement, or other criteria which screen out a disproportionate number
of minority applicants.

c. Do not in all cases give preference to nonminority applicants on the basis
of higher performance on tests or other hiring criteria, as long as it is apparent

.11
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that competing minority applicants, especially where they have waiting list sen-
iority, are qualified to do the job.

d. Where tests are used, employ them as a guide to placement rather than as
the determinant of whether an applicant is to be hired.

e. Make increased use of tests comprised of a sample of work to be performed
on the job.

f. Make increased use of the probationary period, affording an opportunity for
on-the-job training and enabling the applicant's ability to be judged on the
basis of job performance.

Placement and Promotion
a. Make available to minority applicants and to present minority employees

a complete description of positions for which they may be eligible to apply.
b. In the initial placement of newly hired employed, wherever possible place

minority employees in positions or areas with low minority representation.
c. Broaden job experience and facilitate transfers of minority employees by

creating a system of temporary work experience assignments in other positions
or areas of work. Such a system may include continuously review employment
practices and the status of minority persons in employment.

d. Individually appraise the promotion potential and training needs of minority
employees, and take action necessary to permit advancement.

e. Announce all position openings on a basis which bring them to the attention
of minority employees and makes clear that minority persons are eligible and
encouraged to apply.

Discipline •
a. Formulate disciplinary standards and procedures in writing, and distribute

them to all employees.
b. In case of proposed disciplinary action, inform the employee of the infrac-

tion alleged and afford any opportunity for rebuttal. If rebuttal is deemed un-
satisfactory, clearly state the reasons why.
Facilities
Assure that facilities, including all work-related facilities and those used in

employer-sponsored recreational or similar activities, are not subject to segre-
gated use, whether by official policy or by employee practice.
In addition to the above action, there is a need for a continuing review of

employment practices and of their effect upon minority persons. Such a review
requires the regular collection and evaluation of data on employee distribution
and personnel actions, such as that described under paragraph 1, above.
This data affords an important measure of the effectiveness of steps taken to

overcome barriers to minority employment, by showing the actual impact of
employment practices on minorities; the data may indicate points at which
changes are needed in the affirmative program to make it more effective. Simi-
larly, where patterns of minority underutilization which arose from past dis-
crimination are being corrected, such comparative nonminority-minority data
shows the extent to which required changes in minority utilization are in fact
being made.
Like the affirmative program itself, current data on minority employment

should be made available to persons and groups with a legitimate interest in
the status of minorities in public employment.
The following are illustrations of the steps necessary for an effective con-

tinuing review by State and local governments of their employment practices and
of the status of minorities in employment.
a. Maintain records containing for the period covered, and indicating non-

minority-minority classifications and the positions involved, complete data on
Inquiries, applications, hires, rejections, promotions, terminations, and other
personnel actions, as well as data as of the end of the period, by nonminority-
minority classification, on employee distribution within the workforce.

b. Maintain on file for a reasonable period of time, with nonminority-minority
classification, a file on each applicant (including those listed on a civil service
register) adequate to document the specific grounds for rejection or passing over
of the applicant.

c. Maintain a record, with nonminority-minority classification, of applicants by
job source, to facilitate review of the impact of each source upon minority
utilization.
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d. Where there are a substantial number of separate components within the
State of local government, make periodic inspection and review of employment
practices and minority status in the various component agencies.

e. Regularly interview minority employees upon termination to determine
whether discriminatory acts or policies played a role in the termination.

EXCERPTS FROM TABLE C-5, OF THE ANNUAL REPORTS OF THE DIRECTOR OF THE ADMINISTRATIVE OFFICE

OF THE U.S. COURTS, 1965-68

[Median time interval from filing to disposition of civil cases terminated after trial in U.S. district courts during fiscal
years 1965 through 1968J

Fiscal year

Time intervals in months

Number of 10 percent 10 percent
cases less than Median more than

1968 7,323 6 19 48
1967 6,865 6 18 45
1966 6,695 6 17 46
1965 6,705 6 17 45

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,
Washington, D.C., October 15, 1969.

HOD. HARRISON A. WILLIAMS, Jr.,
Chairman, Subcommittee on Labor,
U.S. Senate,
Washington, D.C.
DEAR MR. CHAIRMAN: This is in response to your request for my comments

on the desirability of legislation to include employees of public school systems
within the ambit of Title VII of the Civil Rights Act of 1964.
As I indicated in a statement submitted for the record of the Labor Sub-

committee's deliberations concerning S. 2453 and S. 2806, I am in favor of Title
VII's provisions being extended to include employees of State and local govern-
ments. It was my intention to include coverage of public educational employees
within that endorsement, for the governmental activity involved is certainly one
critical to realization of the Fourteenth Amendment's guarantees.
I hope the above sufficiently clarifies my position on this matter. If I may be

of further assistance to you, please do not hesitate to contact me.
Sincerely,

WILLIAM H. BROWN, III.

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,
Washington, D.C., October 24, 1969.

Hon. HARRISON A. WILLIAMS, Jr.
Chairman, Subcommittee on Labor of the Committee on Labor and Public

Welfare, U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN: This is in response to your request for an evaluation

of certain provisions of S. 2453, revising Title VII of the Civil Rights Act of
1964, on which I have not previously commented in statements submitted for the
record.

Section 3 of S. 2453 would expand the time period for filing a charge after
an unlawful employment practice has occurred from ninety to one hundred
and eighty days. In addition, the requirement that charges be filed under oath
is deleted.
These revisions would substantially improve Title VII's mechanisms for ini-

tiating EEOC action. Individuals are not always immediately aware either of
the fact that a discriminatory act has occurred, or that a remedy is availble
through the Commission. One hundred and eighty days seems a more reasonable
time limit than the present ninety days, which is unduly restrictive and often
results in dismissal of otherwise valid grievances. Related is the revision of Sec-
tion 706(a) to delete the oath requirement in aggrieved party charges, and
the recital of "reasonable cause" as a basis for Commissioner's charges. These
provisions are redundant in the light of standard regulatory procedure, and
have proven counter-productive a a source of delaying litigation.
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S. 2453 contains a number of other provisions that would perfect the Title's
language in regard to Commission organization and terms of Members, as well
as revise the recordkeeping requirements of Section 709(d) to lessen the dup-
licatory effect of overlapping Federal and State regulations. I endorse these
revisions.
The Attorney General's authority to institute pattern or practice suits under

Section 707 is withdrawn, however, which is a salient weakness in the bill. The
Justice Department's activities have given rise to much of the law of Title VII,
and abandonment of one of the government's tools in this area is undesirable,
especially in the context of the Department's resources for conducting broad
inquiries into patterns of institutionalized discrimination. This consideration is
particularly pertinent to a bill contemplating the traditonal regulatory enforce-
ment model of cease and desist orders, which is primarily a reactive mechanism.
Withdrawal of the Attorney General's power to initiate Section 707 lawsuits
could thus only result in the effectiveness of the Title being diminished, and I am
accordingly opposed to such revision.
I hope the above will be useful to you in your deliberations. If I may be of fur-

ther assistance to you, please do not hesitate to contact me.
Sincerely,

WILLIAM H. BROWN III.

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,
Washington, D.C., October 31, 1969.

Hon. HARRISON A. WILLIAMS, JR.,
U.S. Senate,
Washington, D.C.
DEAR SENATOR WILLIAMS: As you may recall on August 12, 1969, I testified

before the Labor Subcommittee of the Senate Committee on Labor and Public
Welfare regarding S. 2453 and S. 2806. At that time I was under the impres-
sion that teachers in public institutions were protected by the provisions of
S. 2453. I have since learned that they are not.
The plight of females teaching in the nation's public institutions is becoming

alarming. The major problem with which these women are confronted is the
discriminatory practices and procedures of many public education administra-
tors. This problem is most cogently characterized by the inability of public
school teachers to gain administrative positions and in the inability of female
lecturers and associate professors to attain full professorships and department
chairmanships regardless of qualifications.
A recent article in "U.S. News and World Report" indicates that there are

over 1.5 million female primary and secondary school teachers in the nation
alone. It is my hope that these teachers, as well as female teachers in public
higher education, will be afforded the protection that appropriate antidis-
crimination laws would provide.
My examination of the proposed legislation indicates that while S. 2453

extends coverage to teachers in public institutions, the educational- institution
exemption of Section 702 remains intact. The Legislative History of Title Vii
clearly indicates that this exemption was intended to apply only to private
educational institutions since public educational institutions were not covered
(see explanatory remarks of Senator Humphrey of 6 4  64, Congressonal Record,
pp. 12,721 through 12,725).

If, upon reconsidering the Act's coverage, it is the sense of Congress that em-
ployees of state health and welfare departments and municipal fire and police
departments should be afforded the protection of guaranteed equal employment
opportunity, I feel that teachers should likewise be so protected. It is my
sincere hope that the Senate will consider extending the Act's benefits to this
dedicated but unheralded segment of our society.

Sincerely,
ELIZABETH J. KUCK, COMFORSiOnCr.

FEDERAL BAR COUNCIL—COMMITTEE ON LEGISLATION

LEGISLATION SEEKING MORE EFFECTIVE ENFORCEMENT OF EQUAL EMPLOYMENT
OPPORTUNITY

The Civil Rights Act of 1964 enacted the first federal law to provide equal
employment opportunity without regard to race, color, religion, sex or national
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origin. Title VII of the Act established the Equal Employment Opportunity
Commission ( EEOC ) with power to conciliate disputes under the Act, and per-
mitted civil suits where such conciliation or proceedings under local law failed
to resolve such disputes.

S. 2453, 91st Cong., 1st Sess. (1969) would further authorize the EEOC to
enter cease-and-desist orders subject to judicial review in order to enforce the
Act. The right of private action is retained.

S. 2806, 91st Cong., 1st Sess. (1969) supported by the Administration, provides
that the EEOC may bring actions of its own aside from private actions which
remain authorized, to enforce the Act.
The effectuation of equal employment opportunity is a prime necessity for this

nation. Lack of equal job opportunity is a significant cause of lack of interest in
schooling, hopelessness, desperation, crime and violence. It is also a tremendous
waste of human resources.

Only when jobs are open to all without discrimination of the kinds prohibited
by the Act will all be encouraged to do their best for their own benefit, and also
have the opportunity to make their fullest contribution to society. The need for
a meaningful national action to assure such equal opportunity was stated as
early as the unanimous report of the President's Committee on Civil Rights in
1947.2
Cease-and-desist orders or injunctive relief as provided in the pending bills are

crucial in order to make the Act meaningful and effective.
Indeed efforts to strengthen enforcement procedures have been found neces-

sary other federal laws which already provide powers such as those contained
in the pending bills.'

Equal employment opportunity for all is our stated national policy. It must be
a cornerstone of our efforts to build a healthy society which can focus on the
efforts of all citizens for the common benefit of all groups. In the view of a large
majority of the Committee it is of vital importance to our national policy of equal
employment to strengthen the effectiveness of the Equal Employment Oppor-
tunity Commission through authorizing the Commission to issue cease and desist
orders. We therefore strongly recommend favorable action on S. 2458 at the
earliest possible time.

Although it is the opinion of a large majority of the Committee that granting
to the Commission the power to issue cease and desist orders is the most desirable
vehicle to strengthen the Commission, we are unanimous in favoring enactment of
S. 2806 in the event that enactment of S. 2453 cannot be accomplished at this time.
In addition, however, we are concerned over the possibility that as a price for

approval of direct enforcement powers for the EEOC, it will be proposed that the
private rights of action now provided by Title VII be curtailed or dropped. In our
view this would be a catastrophe for the purposes of the Act.
Private enforcement is vital because it permits action where budgetary limita-

tions alternate demands on manpower or other factors preclude administrative
action.' Experience indicates that administrative agencies themselves can be
more independent and less subject to pressure if it is clear to all concerned that
issues can be brought to a judicial forum even if the agency can be persuaded
not to ace
The NAACP Legal Defense & Educational Fund, Inc. has brought more suits

under Title VII than any other single source. According to testimony of Jack
Greenberg, Esq.. its Director-Counsel, before a Subcommittee of the Senate
Committee on Labor and Public Welfare on August 11, 1969:
"Following the passage of Title VII of the Civil Rights Act in 1964 and its

becoming effective in 1965, we filed more than 70 cases in the United States Dis-
trict Courts. This number almost doubles the number of cases we had filed when

78 Stat. 253 (1964). 42 U.S.C. § 2000e et seq. (1964). For Bar views, see "Report on
Proposed Federal Legislation Relating to Equal Employment Opportunity," 3 Reports of
Committees of The Association of The Bar of The City of New York Concerned with Federal
Legislation 1 (1964).
'To Secure These Rights (1947).
3 See Fanning, "Procedural Reform—First Step Toward A More Effective National Labor

Policy", 21 Record of Ass'n Of The Bar of The City of New York 67 (1966) ; Committee
on Labor and Social Security Legislation, "Suggested changes in National Labor Relations
Board Procedures," 6 Reports of Committees of the Ass'n of the Bar of the City of
New York Concerned with Federal Legislation 19 (1967).

4 See, e.g., the brief of the Securities & Exchange Commission to the United States
District Court for the Eastern District of New York, quoted in Dalgow v. Anderson,
43 R.F.D. 472. 482-84 (E.D.N.Y. 1968).

Cf. Jaffe, "The Effective Limits of The Administrative Process: A Reevaluation," 67
Ham L. Rev. 1105. 1107-13 (1954) ; Jaffe, "Judicial Review: Question of Law," 69 Ham
L. Rev. 239, 273-74 (1955) ; 58 Colum. L. Rev. 115, 117-18 (1958).
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I testified several years ago. . . . I would like to share with you our experiences
with these cases because they are a substantial portion of all of the litigation
now pending under the Act. Several other organizations have some cases among
them . . . and the Attorney General of the United States has, I believe, filed about
40 cases. Two kinds of experiences have stemmed from our involvement in these
cases. The first is rather gratifying because it demonstrates the capacity of the
statute and men of good will to work out differences which will secure employ-
ment to Negro workers who have been victims of racial discrimination and until
passage of the law had no remedy. The first category of outcome consists of
favorable settlements we have obtained.
6. • • many of the cases are now following the classic pattern of prolonged and
difficult school segregation litigation. Every procedural technicality imaginable
must be done 'through before the case comes to trial. Most of the cases are or
have been hung up on such technical-procedural questions as: exhaustion of ad-
ministrative remedies; satisfaction of certain statutes of limitations; propriety
of filing class actions; whether conciliation is a precondition to filing suit and
similar issues . . .
"Out of these experiences, we would like to make several suggestions concerning

the proposed bill S. 2453 . . . We heartily applaud the provisions of the Bill
which give the Commission cease and desist powers. Long ago it was learned that
public rights cannot effectively be enforced by leaving them solely to private liti-
gants. As a result, there has been enacted the Securities and Exchange Commis-
sion Act, the Interstate Commerce Act and the Pure Food and Drug Laws, the
Federal Trade Commission Act, and the National Labor Relations Act, and simi-
lar agencies. The extent of racial discrimination in employment in America is
so vast that there never will be progress unless government is armed with the
power to move forward administratively on a broad scale.
"At the same time our experience in the field of racial discrimination demon-

strates that this bill wisely preserves the rights of private suits alongside admin-
istrative enforcement by the government. The entire history of the development
of civil rights law is that private suits have led the way and government enforce-
merit has followed.
"Unfortunitely if prior experience with cease and desist bills is any indica-

tion, it is likely that there will be a movement to strike the independent private
action as a:price for getting the bill. If such a movement develops it is important
to realize that the Bill will have some major defects if the independent private
action is deleted. First, there will be no private remedy for nonexpeditious action
by the Commission . . . Second, it is not clear that an aggrieved employee can
appeal a decision of the Commission dismissing his case for a lack of "reasonable
cause." An aggrieved party can appeal a "final order", but a dismissal for no
reasonable cause before a hearing is not called an "order" in Section 3(b) of
the bill. This point should be clarified.
"The provision in the proposed bill, retaining the right of private actions

should be improved. In many of the cases presently pending in various courts,
defendants have attempted to have the cases dismissed on the ground that suit
was not filed within the stated time limitation. Under the present law, a private
party must institute his action within 30 days of receipt of a letter from the
Commission so advising him of his right to bring suit. It has been our experience

• that this 30-day limitation is much too short for the average person who would
be seeking relief under the Act to seek assistance in bringing his suit and also
allow the attorney sufficient time to adequately prepare for the filing of a law-
suit. We would suggest a period of one year from the day the right to go intd
court arises as being a more appropriate time limitation in which a private party
can bring suit.
"The proposed bill does not contain a provision to the effect that its enact-

ment does not affect rights guaranteed under the Railroad Labor Act or Na.!
tional Labor Relations Act and other similar laws. It might be that the in-
clusion of such a provision could be said to be existing law but it should remove
any ground for arguments we have directly encountered in many of the cases,
to the effect that Title VII proceedings should be held up because of proceedings
before the Labor Boards or vice versa."
In our view Mr. Greenberg's testimony is persuasive and we urge the adop-

tion of his recommendations.
In regard to preemption of Title VII remedies by remedies under labor laws

or vice versa, we note that the courts have indicated that remedies under federal
law for individious discrimination and for unfair labor practices are parallel
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rather than mutually exclusive.6 We believe that remedies under Title VII

should likewise not displace or be displaced by remedies under labor statutes

except in ease of actual inconsistency, a situation not likely to arise since the

purposes of the laws are entirely compatible.

CONCLUSION

Pending legislation to strengthen enforcement of federal guarantees of equal

employment opportunity should be enacted; in doing so the private right of

action now provided should be strengthened rather than weakened.
Respectfully submitted,

COMMITTEE ON LEGISLATION, FEDERAL BAR COUNCIL.

Senator WTT,T,TA3fs. This will conclude our hearings on the bills
before us, S. 2453 and the Prouty bill that has come out since we
started the hearings.
(Whereupon, at 10:50 a.m. the subcommittee adjourned sine die.)

6 Vaca v. Sipes, 386 U.S. 171 (1967) ; see Givens, "Preemption of Judicial Jurisdiction
Dto Enforce the uty of Pair Representation in Collective Bargaining," 17 Labor Law

Journal 469, 481-82 (1966).
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