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AEC OMNIBUS LEGISLATION-1969

FRIDAY, SEPTEMBER 12, 1969

CONGRESS OF THE UNITED STATES,
JOINT COMMITTEE ON ATOMIC ENERGY,

Washington, D.C.
The Joint Committee met at 2 p.m., pursuant to call, in room

11-407, the Capitol, Hon. Chet Holifield (chairman of the Joint
Committee) presiding.

Present: Representatives Holifield, Price, Aspinall, Edmondson,
Hosmer, and May.

Also present: Edward J. Bauser, executive director; William T.
England, staff counsel, and Gerald d. Fain, professional staff member.
Chairman HOLIFIELD. The committee will be in order.
Thank you, gentlemen, for appearing on Friday afternoon. Our

attendance may be a little bit light, but we thought we ought to get
ahead on some of these minor bills.
This afternoon's hearing is for the purpose of receiving testimony

from the Atomic Energy Commission concerning several bills pending
before the committee to amend the Atomic Energy Act of 1954.
These hearings were announced in our September 8, 1969, press
release. (See app. 2, p. 43.) Very briefly, these bills are:
H.R. 12697, by which the compulsory 'patent licensing authority

of the Atomic Energy Commission would be extended until
September 1, 1974.
S. 1878, which is Senator Pastore's bill, to amend several sections

of the Atomic Energy Act under which criminal penalties are author-
ized, and to add a new section to the act providing authority to the
AEC to impose civil monetary penalties on persons violating certain
sections of the Atomic Energy Act and rules, regulations, orders, or
licenses issued thereunder.
H.R. 9644 and its companion bill, S. 1879, which are AEC bills

recommending changes in the criminal penalty provisions of the
Atomic Energy Act.
H.R. 9648 and is companion bill, S. 1882, which are the Com-

mission bills proposing a new section to the act authorizing the im-
position of civil penalties by the Commission on its licensees.
(The bills referred to follow:)

[H.R. 12697, 91st Cong., first sess.]

A BILL To amend section 153 of the Atomic Energy Act of 1954, as amended, to extend the compulsory
patent licensing authority of the Atomic Energy Commission for five years, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That subsection 153 h. of the Atomic Energy
Act of 1954, as amended, is amended to read as follows:
"h. The provisions of this section shall apply to any patent the application

for which shall have been filed before September 1, 1974."

(1)
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[S. 1878, 91st Cong., 1st sess.]

A BILL To amend chapter 18 of the Atomic Energy Act of 1954, as amended, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That section 222 of the Atomic Energy Act of
1954, as amended, is amended by striking out "imprisonment for not more than
five years" and inserting in lieu thereof "imprisonment for not more than ten
years".
SEC. 2. Section 223 of the Atomic Energy Act of 1954, as amended, is amended

.by adding the word "criminal" before the word "penalty".
SEC. 3. Sections 222, 224, 225, and 226 are each amended by striking out

"death or imprisonment for life (but the penalty of death or imprisonment for
life may be imposed only upon recommendation of the jury)" and inserting in
lieu thereof "imprisonment for life".
SEC. 4. The Atomic Energy Act of 1954, as amended, is amended by adding

thereto the following new section:
"SEc. 234. Civil. PENALTIES.—
"a. Any person who (1) violates (A) any licensing provision of sections 53, 57, 62,

63, 81, 82, 101, 103, 104, 107, or 109 or any rule, regulation or order issued there-
under, or any term, condition, or limitation of any license issued thereunder, or
(B) any rule, regulation, or order issued under section 65 or subsections 161 b.,
1., or o., or (2) commits any violation for which a license may be revoked under
section 186, shall be subject to a civil penalty of not to exceed $2,500 for each
such violation, or not to exceed a total of $7,500 for violations occurring within
any period of thirty consecutive days, as determined by the Commission. If such
violation continues for a period of three consecutive days from the beginning
date of infraction such violation shall constitute two separate offenses. Penalties
prescribed by this section shall be in addition to any other specific or general
criminal penalties provided by law and any other sanctions authorized by this
Act, including revocation, suspension, or modification of license.
"b. No liability for a civil penalty imposed under subsection a. shall attach

unless a written notice shall have been issued by the Commission (i) setting forth
the date, facts, and nature of the act or omission with which the person is charged,
(ii) specifically identifying the particular provision or provisions of the section,
rule, regulation, order, or license involved in the infraction, and (iii) advising of
the penalty which the Commission proposes to impose and its amount. Such
written notice shall be delivered by the Commission to the person charged by
registered or certified mail sent to the last known address of such person. The
person so notified shall be granted an opportunity to show in writing, within such
reasonable period as the Commission shall by regulation prescribe, why such
penalty should not be imposed. The notice shall also advise the person charged
that upon failure to pay the amount stated, or an amount subsequently deter-
mined by the Commission to be appropriate, it will be subject to collection in
accordance with subsection c. below.
"c The amount of such civil penalty, when so determined, may be deducted

from any sums owing from the United States to the person charged. The penalties
provided for in this section shall be payable into the Treasury of the United
States, and may be collected by civil action instituted within one year from the
date of notification. On the request of the Commission, it shall be the duty of
the various United States attorneys, under the direction of the Attorney General
of the United States, to prosecute for the recovery of any civil penalties under
this section."

[H.R. 9644, 91st Cong., 1st sem.]
(S. 1879 identical)

A BILL To amend the Atomic Energy Act of 1954, as amended, to provide that life imprisonment shall be
the maximum criminal penalty for certain offenses, to increase the criminal penalties for unauthorized
diversion of special nuclear material and related offenses, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That the Atomic Energy Act of 1954, as amended,
is hereby further amended as follows:

SEC. 2. Section 222 is amended by striking "five" and "by death or imprison-
ment for life (but the penalty of death or imprisonment for life may be imposed
only upon recommendation of the jury), or by a fine of not more than $20,000 or
by imprisonment for not more than twenty years, or both", and inserting in lieu
thereof "ten" and "by imprisonment for any term of years or for life, or by a fine
of not more than $20,000, or both", respectively.
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SEC. 3. Subsection a. of Section 224 is amended by striking "by death or im-
prisonment for life (but the penalty of death or imprisonment for life may be
imposed only upon recommendation of the jury), or by a fine of not more than
$20,000 or by imprisonment for not more than twenty years, or both", and
inserting in lieu thereof "by imprisonment for any term of years or for life, or by a
fine of not more than $20,000 or both".

SEC. 4. Section 225 is amended by striking "by death or imprisonment for life
(but the penalty of death or imprisonment for life may be imposed only upon
recommendation of the jury), or by a fine of not more than $20,000 or by imprison-
ment for not more than twenty years, or both", and inserting in lieu thereof "by
imprisonment for any term of years or for life, or by a fine of not more than
$20,000, or both".

SEC. 5. Section 226 is amended by striking "by death or imprisonment for life
(but the penalty of death or imprisonment for life may be imposed only upon
recommendation of the jury), or by a fine of not more than $20,000 or by im-
prisonment for not more than twenty years, or both", and inserting in lieu thereof
"by imprisonment for any term of years or for life, or by a fine of not more than
$20,000, or both".

[H.R. 9648, 91st Cong., 1st sess.]

(S. 1882 identical)

A BILL To amend chapter 18 of the Atomic Energy Act of 1954, as amended, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, The Atomic Energy Act of 1954, as amended, is
amended by adding thereto the following new section:
"SEc. 234. CIVIL MONETARY PENALTIES FOR VIOLATIONS OF LICENSING RE-

QUIREMENTS.—
"a. Any person licensed pursuant to sections 53, 62, 81, and 101 of this Act

who violates any provision of the regulations, orders, or licenses issued under such
sections shall be subject to a civil penalty, to be imposed by the Commission,
not to exceed $5,000 for each such violation. In the case of continuing violations
the civil penalty shall not exceed $10,000 for violations occurring within any
period of thirty consecutive days. The Commission shall have the power to
compromise, mitigate or remit such penalties.
"b. Whenever the Commission has reason to believe that a person has become

subject to the imposition of a civil penalty under the provisions of this section, it
shall notify such person of its intention to impose a civil penalty and of the pro-
posed amount thereof, and give him a reasonable opportunity to show in writing
either that he has not committed the violation charged, or that such violation
took place under mitigating circumstances. The notice shall also advise such
person that upon failure to pay the civil penalty subsequently determined by the
Commission, if any, the penalty may be collected by civil action.
"c. On the request of the Commission, the Attorney General is authorized to

institute a civil action to collect a penalty imposed pursuant to this section. The
Attorney General shall have the exclusive power to compromise, mitigate, or
remit such civil penalties as are referred to him for collection."
SEC. 2. Subsection 221 c. of the Atomic Energy Act of 1954, as amended, is

amended to read as follows: "No action shall be brought against any individual
or person for any violation under this Act unless and until the Attorney General
of the United States has advised the Commission with respect to such action and
no such action shall be commenced except by the Attorney General of the United
States: Provided, however, That no action shall be brought under sections 222,
223, 224, 225, or 226 except by the express direction of the Attorney General:
And provided further, That nothing in this subsection shall be construed as applying
to administrative action taken by the Commission."

Chairman HOLIFIELD. The committee has sought the views of the
Department of Justice on the various bills under consideration. We
have not received the Department's comments as yet, but we expect
that they will be available in the very near future. I understand,
however, that the Attorney General assisted in the preparation of
the AEC's bills now before us.
(The Department's comments follow:)
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OFFICE OF THE DEPUTY ATTORNEY GENERAL,
Washington, D.C., October 6, 1969.

Hon. CHET HOLIFIELD,
Chairman, Joint Committee on Atomic Energy,
House of Representatives, Washington, D.C.
DEAR MR. CHAIRMAN: This is in response to your request for the views of the

Department of Justice on H.R. 9644, H.R. 9648, S. 1878, S. 1879 and S. 1882
which would amend chapter 18 of the Atomic Energy Act of 1954, as amended,
with respect to civil and criminal penalties.
H.R. 9644, S. 1878 and S. 1879 propose changes in the criminal penalties of four

sections of the Atomic Energy Act (Sections 222 and 224 through 226) to provide
for a maximum punishment of life imprisonment. Presently, these statutes pro-
vide for a maximum penalty of death or imprisonment for life; however, neither
may be imposed except upon the recommendation of a jury.
In view of the decision of the Supreme Court in United States v. Jackson, 390

U.S. 570 (1968), it seems fairly certain that the provisions for death and imprison-
ment for life in the Atomic Energy Act are unconstitutional. This leaves as the
maximum punishment for violations of these sections of the Act, including trans-
mitting Restricted Data to a foreign power, a fine of $20,000 or twenty years
imprisonment, or both.

Section 794 of Title 18, United States Code, prohibits the gathering or deliver-
ing of defense information to aid a foreign government and carries a maximum
penalty of death. It is recognized that this statute could be invoked in most cases
involving the unauthorized communication of Restricted Data and that, even
during the hiatus which now exists, a conviction for such a serious crime would be
subject to an adequate penalty.
We note that unlike S. 1879 and H.R. 9644, S. 1878 would limit the imprison-

ment which may be imposed to either life or twenty years. We see no logical basis
for this and believe the courts should have more flexibility in the sentencing by
permitting punishment for any term of years.
H.R. 9648, S. 1878 and S. 1882 propose to add a new Section 234 to the Atomic

Energy Act to provide for civil monetary penalties for violations of licensing
requirements.
H.R. 9648 and S. 1882 would authorize the Atomic Energy Commission to

levy civil monetary penalties not to exceed $5,000 for each single violation and
not to exceed $10,000 for continuing violations by any person licensed pursuant
to Section 53, 62, 81 or 101 of the Atomic Energy Act, of the regulations, orders or
conditions of licenses issued thereunder. The proposed legislation would clarify
Section 221 of the Act by providing that this section does not require the approval
of the Attorney General prior to the initiation of administrative action by the
Commission. Under this proposal, if the licensee refused to pay, the matter
could be referred to the Attorney General who would be authorized to institute
a civil action to collect any civil penalty imposed pursuant to this section. These
bills confer on the Commission the power of compromise, mitigation and remission
of penalties and confer the same power exclusively on the Attorney General with
respect to such civil penalties as are referred to him for collection.

S. 1878 would authorize the Commission to levy civil monetary penalties not to
exceed $2,500 for each such violation and not to exceed $7,500 for violations
occurring within any period of thirty consecutive days, as determined by the Com-
mission, by a person who (1) violates (a) any licensing provision of sections 53,
57, 62, 63, 81, 82, 101, 103, 104, 107, or 109 of the Act or any rule, regulation, or
order issued thereunder, or any term, condition, or limitation of any license issued
thereunder, or (b) any rule, regulation, or order issued under section' 65 or sub-
sections 161 b., i., or o., of the Act, or (2) commits any violation for which a
license may be revoked under section 186 of the Act.

This bill provides that if such violation continues for a priod of three consecu-
tive days, such violation shall constitute two separate offenses.
The bill further provides that the penalties prescribed by this section "shall be

in addition to any other specific or general criminal penalties provided by law and
any other sanctions authorized by this Act, including revocation, suspension, or
modification of license."
The bill details the administrative procedures applicable to Commission action

and authorizes the deduction of the amount of the civil penalty from any sums
owing from the United States to the person charged.
The bill authorizes the collection of the civil penalty by a civil action which must

be instituted within one year from the "date of notification."
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The bill imposes a duty on the various United States Attorneys to prosecute 
for

the recovery of any civil penalties imposed under this section.

S. 1878 is not favored because we believe it important that the legislative
 history

of the proposed legislation emphasize that it is remedial in nature and not p
unitive

and that the legislation contain no language which would suggest a p
unitive

penalty so that the imposition of a civil penalty under this section would 
in no way

create a former jeopardy question which might bar subsequent crimina
l prosecu-

tion in an appropriate case. See Helvering v. Mitchell, 303 U.S. 391, 397-398 (
1938) ;

United States v. La Franca, 282 U.S. 568, 575 (1931). To this end we would 
delete

from this bill the provision that the civil penalties prescribed by the sect
ion "shall

be in addition to any other specific or general criminal penalties provided
 by law".

We feel it advisable to provide that the power to compromise, mitigate or r
emit

penalties shall be exclusive with the Attorney General with respect to suc
h Civil

penalties as are referred to him for collection. And because of questions as
 to the

finalty of the determination, it is considered preferable not to provide that

civil penalties may be deducted from any sum owing from the United St
ates to

the person charged.
We also believe that a five-year limitation period running from the time of

 the

violation is preferable to a one-year limitation period running from the d
ate of

the notification. Since the five-year statute of limitations under 28 U.S.C. 
section

2462 is applicable to all civil penalties except where the governing statute provide
s

otherwise, it appears preferable to have the proposed legislation s
ilent on this

point.
We also do not favor imposing a duty on the various United States attorn

eys

to prosecute all requests for the collection of civil penalties. Compar
e section

1007(b), Federal Aviation Act of 1958 (49 U.S.C. section 1487(b)), whic
h grants a

discretionary authorization to the various United States Attorneys 
in similar

circumstances.
Except for our objections to S. 1878, the Department of Justice has no ob

jection

to the enactment of the legislation to amend the provisions of the Atomi
c Energy

Act. However, the National Commission on Reform of Federal Criminal L
aws

is doing an exhaustive study under its mandate "to make recommendati
ons for

revision and recodification of the criminal laws of the United States, includ
ing . . .

changes in the penalty structure . . .". The Committee may wish to d
efer final

action on this legislation to await the Report of that Commission.

The Bureau of the Budget has advised that there is no objection to the 
sub-

mission of this report from the standpoint of the Administration's p
rogram.

Sincerely,
RICHARD G. KLEINDIENST,

Deputy Attorney General.

Chairman HOLIFIELD. For ease of reference, the various bills under

consideration are being referred to as the 1969 omnibus legislation.

It is expected that the committee will report out an omnibus bill

which will incorporate into a single bill the desired portions of these

measures. We shall hold the record open until September 26 to receive

statements or other information submitted for inclusion in the record.

(See app. 1, p. 41, and app. 7, p. 94.)
I believe it would be helpful to the record to include the explanatory

floor remarks which Senator Pastore made when he originally intro-

duced his bill in the 90th Congress.'

[From the CONGRESSIONAL RECORD, of Aug. 1, 1968 (daily edition), pp.
 S9932-

S9933]

AMENDMENTS TO ENFORCEMENT PROVISIONS OF THE ATOMIC ENERGY AC
T OF 1954

Mr. PASTORE. Mr. President, today I introduced a bill to amend vari
ous sec-

tions of Chapter 18 of the Atomic Energy Act of 1954, as amended, the e
nforce-

ment chapter of that Act. I believe it would be helpful if I briefly explai
ned the

principal purposes of the proposed legislation and why these amendmen
ts are

being offered.
One major purpose of the bill is to correct shortcomings in Chapter 18 b

rought

about by the U.S. Supreme Court's recent decision in United States v
. Jackson,

I S. 3958, introduced August 1, 1968; reintroduced April 18, 1969 as S. 1878.
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36 LW. 4277 ( April 8, 1968). It was there held that the death penalty provisionof the Federal Kidnapping Act is unconstitutional because in permitting imposi-tion of the death penalty only upon defendents who assert their right to be triedby a jury, it discourages assertion of, and thereby imposes an impermissibleburden upon the exercise of, a constitutional right.
This decision would appear to hold significant implications for, and raise verysubstantial questions about, somewhat similar provisions in sections 222, 224 a.,225 and 226 of the Atomic Energy Act of 1954. These sections provide that wherethere is a violation thereof with intent to injure the United States or to securean advantage to a foreign nation, there may be imposed punishment by a fine ofnot more than $20,000 or imprisonment for not more than 20 years, or both, or,upon the recommendation of a jury, life imprisonment or death.These penalty provisions of the Atomic Energy Act and the death penaltyprovision of the Federal Kidnapping Act operate in the same manner; therefore,the effect of the Jackson decision on the former would appear to be similar to itseffect on the latter. Indeed, in certain respects the decision has more far-reachingeffects on the Atomic Energy Act inasmuch as both the life imprisonment penaltyas well as the death penalty provided for therein are contingent upon a juryrecommendation, whereas only the death penalty provision of the Federal Kid-napping Act was affected by the Jackson decision.
The bill which I have introduced would retain the life imprisonment penaltyin the affected sections, but delete the capital punishment penalty and the require-ment for a specific recommendation by the jury before the maximum penaltyprescribed may be imposed upon an offender. As my colleagues are aware, thequestion of whether capital punishment for Federal crimes should be abolishedby general legislation (S.1760) is one that is now under active considerationwithin ;the Congress. However, I do not believe that necessary corrections tosections of the Atomic Energy Act dealing with penalties for offenses committedwith intent to injure the United States or with intent to secure an advantageto a foreign nation should await enactment of this general legislation. Nor doI believe the legislative branch should continue to await the recommendationsof the executive branch as to whether, and, if so, what amendments are necessaryto effect corrections to sections of the Atomic Energy Act dealing, among otherthings, with the theft by foreign agents of highly sensitive atomic information.Therefore, I have introduced the minimum amendments required to give effectto the intent of Congress presently reflected in the sections of the Atomic EnergyAct thrown into serious question by the Jackson decision, but at the same timestriking therefrom the provision for capital punishment which has never been—and in all probability never would be—employed.
A second principal purpose of my bill is to amend section 222 of the AtomicEnergy Act of 1954 to increase the criminal penalties which could be imposedfor unauthorized diversion of special nuclear material, and for certain relatedoffenses. This material is the principal ingredient in nuclear and thermonuclearweapons. However, if a willful diversion of this material were committed by aperson in this country under circumstances where the Government was unableto prove that the person charged specifically intended to injure the United Statesor to secure an advantage to any foreign nation, the maximum penalty whichcould be imposed under section 222 would be a fine of $10,000 and imprisonmentfor 5 years. Thus, a thief, a terrorist, an insurrectionist, or a criminal groupmight commit such a diversion and, in the absence of proof of the requisite intent,would be subject to a maximum penalty under section 222 of imprisonment for5 years and a $10,000 fine. For example, if the diversion were made for financiallyrewarding criminal purposes rather than out of political motivation, or if theunlawful sale were to the agent of an undisclosed principal and the unidentifiedprincipal was a foreign nation, the specific intent to injure the United States orgain an advantage to a foreign power might well be lacking. Section 1 of my billwould amend section 222 to increase from five to ten years the maximum imprison-ment for such willful violations of the section. No increase in the maximum fineappears necessary.
An Ad Hoc Advisory Panel on Safeguarding Special Nuclear Material appointedby the Atomic Energy Commission in 1967 pointed up the weakness of the Actin this regard and recommended that it be amended to increase the penalties forunauthorized diversion of such material. The Panel noted that the maximumpenalties presently provided for ". . . may not be a sufficient deterrent to illicittransactions involving materials valued in excess of millions of dollars. . . ."and observed, "The threat of detection and more severe criminal penalties shouldhelp deter organizations and individuals from attempting to divert materials to
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unauthorized uses." Moreover, increased maximum penalties for unauthorized

diversion of these materials would make them more nearly comparable to those

for crimes of similar gravity.
A third principal purpose of this proposed legislation is to confer on the Atomio

Energy Commission authority to impose civil penalties in addition to the Com-

mission's present authority to modify, suspend, or revoke a license for violations

of AEC health and safety regulatory requirements. Specifically, the bill would

authorize the AEC to impose civil fines of up to $2,500 for individual infractions,

and not to exceed $7,500 for two or more violations occurring within a 30-day

period of certain sections of the Atomic Energy Act and rules, regulations, orders,

or licenses issued thereunder. I understand that similar authority to impose civil

penalties is possessed by the Federal Communications Commission, the Federal

Aviation Agency, the Department of Agriculture, and the Interstate Commerce

Commission.
It is not my intent in introducing this legislation to in any way suggest that

serious violations of the Act or of rules, regulations, orders or licenses issued there-

under are to be penalized by a mere fine. I particularly do not mean to suggest this

where the violation is one involving health and safety matters. I do believe, how-

ever, that in some instances the revocation of a license or suspension thereof may

be too harsh a penalty under the circumstances. Moreover, in certain cases a sus-

pension may penalize the licensee's employees through loss of income without

having any significant impact on the licensee itself. At the present time, the AEC

in such cases essentially must choose between issuing a revocation or suspension

order, on the one hand, or, on the other, issuing a cease and desist order which is

little more than a direction to a licensee to refrain from doing whatever it was that

the Commission found objectionable. Injunctions may also be obtained in appro-

priate cases, but here again the enforcement action may be out of all proportion to

the infraction. For these reasons the imposition of a fine may be the more appro-

priate enforcement action in some cases.
Conferring on the AEC authority to impose civil fines, while at the same time

retaining the authority to impose more severe penalties either in lieu of or in a
ddi-

tion to a civil fine, should afford the Commission ample flexibility to deal with

infractions of varying severity. I believe the AEC should have such authority
.

I also believe the Commission wants such authority. When queried about the mat-

ter in 1967 the Commission indicated that it was then preparing proposed leg
isla-

tion along these general lines for submission to the Congress. Apparently due t
o

the inevitable delays involved in the administrative review process no 
such

legislative proposal has as yet been cleared for submission to the Congress by th
e

executive branch. For this reason, and in view of the limited time remainin
g for

congressional consideration of such legislation during this session of Congress, 
I

have included language in section 4 of my bill designed to accomplish the in
-

tended purpose.

Chairman HOLIFIELD. The committee will hear the testimony of

Mr. Joseph Hennessey, General Couhsel of the Atomic Energy Com-

mission, on these matters.

STATEMENT OF JOSEPH F. HENNESSEY, GENERAL COUNSEL,
ACCOMPANIED BY R. E. HOLLINGSWORTH, GENERAL MANAGER;
ROLAND ANDERSON, OFFICE OF THE GENERAL COUNSEL; FRANK-
LIN N. PARKS, OFFICE OF THE GENERAL COUNSEL; LAWRENCE
D. LOW, DIRECTOR, DIVISION OF COMPLIANCE; AND BRIG. GEN.
DELMAR L. CROWSON, DIRECTOR, OFFICE OF SAFEGUARDS AND
MATERIALS MANAGEMENT, ATOMIC ENERGY COMMISSION

Mr. HENNESSEY. Mr. Chairman and members of the committee:
I am pleased to have this opportunity to discuss with you today the
proposals embodied in H.R. 12697, S. 1879, H.R. 9644, S. 1882,
H.R. 9648, and S. 1878, bills which would amend the Atomic
Energy Act of 1954, as amended.
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EXTENSION OF COMPULSORY PATENT LICENSING AUTHORITY

The Commission recommended enactment of the proposal embodied
in H.R. 12697 in its letter of June 12, 1969. (See p. 10.)
The bill would amend section 153 h. of the Atomic Energy Act,

which section permits the Atomic Energy Commission, after giving
the patent owner an opportunity for a hearing, to declare any patent
to be affected with the public interest if (1) the application for the
patent was filed before September 1, 1969; (2) the invention covered
by the patent is of primary importance in the production or utilization
of special nuclear material or atomic energy; and (3) the licensing of
such invention is of primary importance to effectuate the policies and
purposes of the Atomic Energy Act.

After such a declaration has been made, the Commission may use
the invention in performing any of its powers under the act. It may
also issue a nonexclusive license to a particular applicant if it finds
that his proposed use is of primary importance to the conduct of an
activity by such person authorized under the act.
In either event, the owner of the patent is entitled to a reasonable

royalty fee for any use of his invention licensed pursuant to this
section.

Unless subsection h. of section 153 is amended, patents applied
for on or after September 1 of this year will not be subject to the
provisions of that section. The bill would extend operation of the
section for another 5 years, to patent applications filed before Sep-
tember 1, 1974.
Chairman HOLIFIELD. What position are we in relative to this

period of time between September 1 and such time as this bill can
become law?
Mr. HENNESSEY. With respect to any patent applications that

were filed before September 1, the provisions of the act continue to
be operative and AEC would continue to have the authority to
compel licensing of the patents issued on those applications.
Where an application has been filed after September 1, and assuming

that the Congress proceeds to enact the bill as we proposed it, the
provisions of the bill would cover the applications filed during the
interim period between September 1 and the effective date of the bill
so that there would be no gap. There would be no patents issued on
applications made during this period that would not be subject to
compulsory licensing provisions.
Chairman HOLIFIELD. In other words, if we proceed with our legis-

lation and if it has within it the date of September 1, 1974, it will
cover any patent applications filed during this hiatus period?
Mr. HENNESSEY. That is right. This was, of course, the case with the

original provision of the bill. It went back and picked up applications
that had been filed prior to the effective date of the act.
Chairman HOLIFIELD. All right.
You may proceed.
Mr. HENNESSEY. As we mentioned in the 1964 hearings on this sec-

tion, the ability of the Government to use a patented invention with-
out interference but on payment of just compensation derives from
section 1498 of Title 28 of the United States Code. Hence the Govern-
ment's use does not depend upon extension of section 153.
The applicability of section 153 is with respect to commercial

non-Government uses, where injunctive relief would be one of several
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remedies available to the patent owner absent the authority of the
Commission to compel licensing of the invention.
The patent owner would, absent section 153, be able to prevent use

of the invention by others despite the fact that such use would
clearly be in the public interest and would enhance the public welfare.
In the opinion of the Commission, the reasons compelling the

Congress to enact this section in 1954 and to extend it in 1959 and
1964 are still applicable with at least equal, and in some cases greater,
force. These reasons are in summary as follows:
(1) The necessity of patent incentives to encourage the develop-

ment of peacetime uses of atomic energy, while simultaneously
keeping important inventions in this field within the reach of others
who wish to use them, thereby allowing further development of the
inventions through competitive enterprise; and
(2) Preventing the use of exclusionary patent rights as a means of

enlarging the preferred position of a necessarily limited number of
companies in the field, many of whom have developed their expe-
rience substantially at public expense.

It is the AEC's view that the need for the reserve power of section
153 may, in several respects, be more necessary now than it was
in the past. Many new areas of atomic energy technology have
just begun to emerge, and their very newness produces a narrow
industrial base and the consequent need for the reserve power of
section 153 as an aid to their development.
As examples of such new fields, we note fast breeder reactors,

peaceful uses of nuclear explosives (Plowshare), controlled thermo-
nuclear devices, medical uses of atomic energy, and space nuclear
systems.
Many patents are being issued to private concerns and foreign

governments in these areas, and there is an increased need for the
section 153 safeguards against injunctive action against private
industry, such as in the case where a costly installation inadvertently
infringes a patent of the type described in section 153 (a) and (e).
The committee's attention is invited to another reason for the

increased need for section 153; namely, the increasing number and
percentage of patents issuing in the total atomic energy field and not
owned by the U.S. Government.

Using our records of referrals from the Patent Office under section
151(d), we found that in the calendar year 1955, of the patent applica-
tions referred to AEC as pertaining to atomic energy, 51 percent
were filed by the Commission. In fiscal year 1964, the figure was 23
percent filed by the AEC, and in fiscal 1969 it dropped to 13 percent.
It is therefore apparent that despite the large portfolio of AEC

patents it is becoming increasingly likely for private parties and
foreign governments to acquire patents on inventions of primary
importance in atomic energy development.
The Commission again points out the very limited authority con-

ferred by section 153. In addition to the required findings regarding
primary importance, the Commission must find that the applicant
cannot otherwise obtain a patent license from the patent owner on
terms which the Commission deems reasonable. The protection of a full
hearing is provided.
The Commission has to date not used the reserve power conferred

by section 153. However, the first application under section 153 by a
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private party for the compulsory licensing of a patent was filed on
August 27, 1969.
We believe that the existence of the power has had a salutary

effect in inducing patent holders to negotiate licenses under fair
terms and has thereby fostered competition and development in the
fields covered by the respective patents.

It is therefore our position that the section is of substantial positive
advantage, presents no significant disadvantages, and should be
extended for a further 5-year period as provided in the bill.
This concludes my statement on H.R. 12697.
I would be happy to stop here and answer any questions, or if the

committee wishes, to continue my statement on the other measures.
Chairman HOLIFIELD. At this time, before the questions, I will

put in my letter of May 6 to Dr. Seaborg and his answer of June
12 to that letter on the subject matter of the legislation before us.
(The documents referred to follow:)

JOINT COMMITTEE ON ATOMIC ENERGY,
CONGRESS OF THE UNITED STATES,

May 6, 1969.
Hon. GLENN T. SEABORG,
Chairman, U.S. Atomic Energy Commission,
Washington, D.C.
DEAR DR. SEABORG: As you are no doubt aware, the provisions of Section 153

of the Atomic Energy Act of 1954, as amended, are due to expire on September 1,
1969. In view of the past history of obtaining five year extensions of the expiration
of these patent provisions, the Joint Committee would appreciate your advice
as to whether the Commission intends to submit another legislative proposal in
this connection. If such proposal is contemplated, an early submission thereof
will facilitate an orderly consideration of it along with the considerable amount
of legislation now pending before the Joint Committee.

With warm personal regards, I am
Sincerely yours,

CHET HOLIFIELD, Chairman.

U.S. ATOMIC ENERGY COMMISSION,
Washington, D.C., June 12, 1969.

Hon. CHET HOLIFIELD,
Chairman, Joint Committee on Atomic Energy,
Congress of the United States
DEAR MR. HOLIFIELD: As mentioned in your letter of May 6, 1969, the Com-

mission's authority regarding compulsory licensing of patents under Section 153
of the Atomic Energy Act of 1954, as amended, is due to expire on September 1,
1969. The section was initially limited to patents, the applications for which were
filed before September 1, 1959. In 1959 this authority was extended to Septem-

ber 1, 1964, and in 1964 it was further extended to September 1, 1969. The Com-
mission is submitting to the Congress a proposed amendment that would extend

this authority to those patents, the applications for which were filed before
Setember 1, 1974. Enclosed are copies of our letters to the President of the Senate
and the Speaker of the House of Representatives.'
As amended, Section 153 would authorize the Commission under narrowly

limited conditions to grant a nonexclusive license to certain patents of "primary
importance" in the nuclear field. In these circumstances, the Commission would
also be granted a license to use the invention. The patent owner would be entitled

to a "reasonable royalty."
Although the Commission has not exercised this power to date, we believe

the reasons which justified the extensions of Section 153 in 1959 and 1964 are
still valid. Although the industrial base is broader than in 1959 and 1964, it is
still limited and certain fields of atomic energy appear to be concentrated in a
relatively few companies. In addition, important new developments in atomic

I See app. 3, p. 44.
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energy are only now emerging from the research phase. The very existence of
the authority may have a salutary effect.
We shall be pleased to provide any additional information you may desire on

the subject.
The Bureau of the Budget has advised that enactment of the proposed legisla-

tion would be in accord with the Administration's program.
Cordially,

GLENN T. SEAEORG,
Chairman.

Chairman HOLIFIELD. When the compulsory patent licensing pro-
vision was enacted, it was considered to be temporary to cover the
transitional period until atomic energy acquired a broader industrial
base.
In your opinion, is the industry still in its formative stage, or has it

achieved a sufficiently broad industrial base to permit the expiration
of this unusual authority except for patent applications filed before
September 1, 1969?
I think you have answered that in your statement.
Mr. HENNESSEY. I will be glad to develop that further if the

Chairman wishes.
Chairman HOLIFIELD. All right.
Mr. HENNESSEY. It is true, I think, that, in some aspects of the

atomic energy manufacturing industry there has been developing a,
broadening base of industrial competition, but in other areas, as indi-
cated by the recent report of Arthur D. Little Co., there continues to
be a very narrow field of competition.
I think perhaps more important, looking toward the future and

the important programs that are only now beginning to develop,
notably the fast breeder reactor program, that we can have no assur-
ance, certainly at this time, of any very broad base of competition.
I think the same thing is probably true of the Plowshare program

at the present stage.
Unlike the situation in 1954 and 1959, there is a broader develop-

ment of private industrial positions and the filing of a very large
number of private patents which would indicate the necessity for
retaining the compulsory licensing provision to insure that an adequate
competitive situation will endure.
Chairman HOLIFIELD. Will you give us some of the details surround-

ing the recent application by the Picker Corp. for a compulsory
patent licensing proceeding?
Mr. HENNESSEY. I believe Mr. Anderson has the facts on that

application.
Chairman HOLIFIELD. Mr. Anderson, will you give us some infor-

mation on that?
Mr. ANDERSON. The application for compulsory licensing has two

requests: The first contention is that the specific release accorded the
inventor by the AEC in 1958-59 period was without consideration
and therefore requests the Government to cancel the release and
accord the applicant a free license in accordance with inventions
owned by the Government.
The second part of the petition pertains to section 153, which is,

the compulsory licensing section and specifically requests that the
Commission undertake findings to determine if that invention should
be compulsory licensed.



12

The invention that is involved in the patent is in the components
and circuitry of a diagnostic tool for use in locating and mapping
distributed gamma radiation sources.

Representative PRICE. What is the Picker Corp.?
Mr. ANDERSON. What is the Picker Corp.?
Representative PRICE. Yes.
Mr. ANDERSON. I don't really know too much about the Picker

Corp. except I believe they are an instrument manufacturer and have
a place of business in Connecticut, among others, because this suit is
the subject of patent litigation in Connecticut.
The owner, Mr. Anger, licensed Nuclear Chicago. Mr. Anger and

Nuclear Chicago have sued Picker Corp. in the U.S. District Court
in the State of Connecticut in a suit filed, I believe, in June 1968, for
infringement by Picker of the patent.
I do not know the history or the development of Picker Corp.
Chairman HOLIFIELD. Now, the Picker Corp. is suing this Chicago

corporation, you say?
Mr. ANDERSON. No; it is the reverse. Anger and Nuclear Chicago,

his licensee, are suing Picker for infringement.
Chairman HOLIFIELD. Picker in order to get out from under possible

damages in that suit is now asking you to exercise a compulsory
patent licensing proceeding, and are you so doing?
Mr. HENNESSEY. Yes; the law requires, Mr. Chairman, that within

60 days of the filing of that application AEC hold a hearing and make
these statutory determinations, and we will proceed to do that.
Chairman HOLIFIELD. Was this application to you related to a

patent obtained by the Chicago corporation independent of the AEC?
Mr. ANDERSON. It was obtained by Mr. Anger independently. He

filed for the application and was accorded the patent and then we
understand licensed Nuclear Chicago.
Mr. HENNESSEY. I think we ought to make it clear, the invention

was developed by Mr. Anger under an AEC contract.
Chairman HOLIFIELD. It was?
Mr. HENNESSEY. Yes, sir.
Chairman HOLIFIELD. At the time you did not take any steps to

claim it but allowed him to go ahead and claim it?
Mr. ANDERSON. It was reported.
Chairman HOLIFIELD. It was reported but you took no steps 
Mr. ANDERSON. And he requested release for commercial develop-

ment and it was released to him on condition that he would file an
application to secure a patent and attempt to exploit it. The AEC
was not carrying on a program of commercial development of this
kind of equipment.
They conducted the program to the extent of basic research. It was

the University of California representative's position and Anger's
position that it would be better to release it to advance the program
more rapidly if it were released to the inventor to promote.
Chairman HOLIFIELD. Now, at the time you released it to him, did

you or did you not take any step to notify him that he had to partici-
pate in compulsory licensing?
Mr. ANDERSON. No, sir.
Chairman HOLIFIELD. Under what basis do you do it now?
Mr. ANDERSON. We retained the nonexclusive license for govern-

mental purposes. This was prior to 1963 when the Presidential State-
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ment of Government Patent Policy was issued with respect to an
attempt to get an overall uniform policy. Today, I would presume that
if we were releasing it under the terms and conditions now present
there would be requirements, possibly, for according licenses to third
parties on a contractual basis, as we are doing in connection with
certain of our reactor development program background patents,
rather than rely on the compulsory licensing section.
Mr. HENNESSEY. I think as the chairman suggested it is, of course,

true that due to the existence of the provisions of the act he is on
notice of the compulsory licensing sections of the act.
Chairman HOLIFIELD. Did this so-called uniform patent application

in Government departments in any way weaken the basic Atomic
Energy Act?
Mr. ANDERSON. No, sir. It was specifically provided for in that

policy statement, that that statement was subject to any existing
statutory requirements. It was specifically recognized in that policy
statement that if there were statutes the statutes prevailed.
Chairman HOLIFIELD. One final question.
In 1964, it was pointed out that one of the reasons for extending

the compulsory patent licensing authority was that more patents were
being issued to private parties.
Your statement—page 4—points out the continuation of that trend.
You also allude to the importance of such authority relative to

breeder reactor technology on page 3.
Is it not reasonable to assume a continuation of this trend toward

private patent holders, say, for the next 25 years, and won't it be at
least 10 years before breeders are introduced?
Mr. HENNESSEY. I think in response to the first part of the question

it is quite clear that as industrial development independent of Govern-
ment financial assistance becomes more normal, more the normal way
of life, that there will be a continually increasing number of private
patents in the field.
On the other hand, with respect to the fast breeder reactor program,

for instance, we anticipate a continuing very large financial contribu-
tion to the development of the fast breeder reactor, and the same
basis, it seems to me, exists here as did in the initial enactment of this
measure, that where such large sums of Government money have
been devoted to the development that there is a sound and reasonable
basis for the requirement that the public generally have access to
the patents that result from that combined work by Government and
industry.
Chairman HOLIFIELD. What is the logic behind extending this for

5 years rather than a longer period in view of your statement as to
the future?
Mr. HENNESSEY. In the first place, we have simply followed the

existing pattern of 5-year extensions which has gone on now for 20
years. But the reason for 5 years is that I suppose 5 years is a logical

period for the reexamination of the situation. It has changed, as we
noted it has changed quite a bit in the last 5 years, so that it does

afford a periodic opportunity to look at the industry, what the private
patent situation is, to what extent the Government is continuing to

make a contribution, and I suppose most importantly what policies

are being used by industry in licensing other competitive elements
of the industry.

34-522-69--2
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Chairman HOLIFIELD. At the beginning, the reason for this sectionwas, of course, that the Government was spending practically all themoney in the research and development and therefore if we had notenacted legislation similar to this we would have given discriminatoryadvantage to any corporation that had a contract for research anddevelopment with the Atomic Energy Commission. We are payingthem for the services and at the same time if we were allowing them tohave the exclusive patent it would have given them an unfair bonus,you might say, over other manufacturers. That was one reason.The second reason was, of course, to maintain a number of competi-tive bidders for Government contracts and to insure that they had allthe known technology to compute their bids on and to utilize if theywere successful bidders. I think it has worked out very well.I note on page 4 that your filings for the Commission dropped downfrom 1955 to 1969 from 51 percent to 13 percent.
Does this indicate a lack of attention on the part of the AEC or achange of policy?
Mr. ANDERSON. The percentage has gone down, not the number offilings filed on behalf of the Government. I think it is evident thatprivate industry is in many areas of atomic energy and they haveincreased their filings as have foreign governments. They have in-creased their expenditures in development, as well.
The foreign governments have gotten into the atomic energy fieldand they are making extensive filings in the United States.Chairman HOLIFIELD. In your opinion, Mr. Anderson, has theAtomic Energy Commission protected the Government, especiallyon those patents which would be of weapon use by protecting thegranting of open license?
Mr. ANDERSON. I think we have. Of course, as you know, theweapon, itself, is excluded from patenting.
Now, on the component parts, insofar as any developments thathave been made by the Commission, I trust we have taken every effortto secure protection on behalf of the U.S. Government.
Chairman HOLIFIELD. Are there any questions from members ofthe committee?
Representative PRICE. What effect would it have in the interimbetween the time of the expiration of the other act and the effectivedate of this act? What effect could it have in any given situation?Mr. HEN NESSEY. Before you arrived, Mr. Price, I made a statementfor the record that assuming this bill is enacted it will go back and pickup any patents for which applications have been filed between theSeptember 1 date and the effective date of the bill.
Chairman HOLIFIELD. At this point, let me ask you to prepare forthe committee a legal opinion on this to present to the committee forpossible use in case questions arise on the floor as to the effect of thishiatus.
Mr. HENNESSEY. I will be happy to do that, Mr. Chairman.
(The document referred to follows:)
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U.S. ATOMIC ENERGY COMMISSION,
Washington, D.C., October 9, 1969.

Hon. CHET HOLIFIELD,
,Chairman, Joint Committee on Atomic Energy,

,Congress of the United States.

DEAR MR. HOLIFIELD: At the hearing before the Joint Committee on Atomi
c

Energy September 12, 1969 on the 1969 Omnibus legislation you req
uested my

• opinion as to whether enactment of H.R. 12697 after, rather than befor
e September

1, 1969, would affect Section 153's applicability to patent applicatio
ns filed in the

interim between September 1 and the enactment of H.R. 12697.

Section 153(h) of the Atomic Energy Act of 1954, as amended, pre
sently pro-

vides that the provisions of Section 153, the so-called compulsory pate
nt licensing

section of the Act, "shall apply to any patent the application for whic
h shall have

been filed before September 1, 1969." H.R. 12697, now before the Congres
s, would

extend the applicability of Section 153 for five additional years b
y substituting

"September 1, 1974" for September 1, 1969.
When amended by H.R. 12697, Section 153(h) would read: "The

 provisions

of this section [section 153] shall apply to any patent the applicatio
n for which

shall have been filed before September 1, 1974.' This language is clear
 and un-

ambiguous; there is no exception for patents for which applications may
 be filed

between September 1, 1969 and the enactment of H.R. 12697. In my 
opinion, if

H.R. 12097 is adopted after September I, it will effectively cover patent
 applica-

tions filed during the interim. DeFerranti v. Iindmark, 30 App. D.C. 417, 1
908

C.D. 353; In Re Howard, 122 U.S. Patent Quarterly, p. 21 (1957). Since 
practical

considerations prevent the issuance of patents before about 6 months, and 
a two

to three year period usually elapses between filing of an application a
nd issuance

of a patent, it is unlikely that a patent would issue, with respect to a pate
nt applica-

tion filed subsequent to September 1, 1969, prior to enactment of H
.R. 12697

unless that enactment is long delayed. If such a situation were to 
occur, it is

conceivable that a question could be raised as to the effect of the leg
islation on

patent rights that had become vested prior to its enactment. It should 
be noted

that this same situation was present with the enactment of the A
tomic Energy

Act of 1946 which extended compulsory licensing provisions to patents 
previously

.issued. In my view, it is clear that, in this instance as well as in the 
enactment of

the basic Acts, the Congress would be properly exercising its 
constitutional

'powers to legislate with respect to patents, and to the extent tha
t the property

rights of an inventor may be entitled to protection under Cons
titutional safe-

guards, such protection is adequately afforded by the due process and
 reasonable

royalty provisions of Section 153.
Sincerely yours,

JOSEPH F. HENNESSEY,
General Counsel.

Chairman HOLIFIELD. Mr. Hosmer.
Representtive HOSMER. No questions, Mr. Chairman.
Chairman HOLIFIELD. Mr. Aspinall?
Mr. ASPINALL. I have no questions.
Chairman HOLIFIELD. Mrs. May?
Representative MAY. I have no questions.
Mr. ASPINALL. Mr. Chairman, I have one question after glancing

over the statement by Mr. Hennessey.
Have you gone into this question where they recommend that the

maximum penalty be life imprisonment?
Chairman HOLIFIELD. We are going into that next. The patent

item is the first item in the omnibus Now we are going into the

criminal penalty provisions under the act.
Will you proceed on that, Mr. Hennessey? And that refers to what

bills?
Additional information concerning proposed extension of the compulsory pate

nt licensing provision

Is set forth in AEC answers to written JCAE questions, p. 36.
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CRIMINAL PENALTIES

Mr. HENNESSEY. S. 1879 and H.R. 9644. (See p. 2.)
These bills would amend the Atomic Energy Act of 1954 to provide

that life imprisonment shall be the maximum criminal penalty for
certain offenses prescribed by the act, and to increase from 5 years to
10 years the maximum criminal penalty for unauthorized diversion
of special nuclear material and related offenses when the offense is
committed without the intent to injure the United States or to secure
an advantage to any foreign nation.
Section 222 of the Atomic Energy Act provides criminal sanctions

for violations of sections 57, 92, and 101 of the act, and for unlawful
interference with the Commission's recapture of special nuclear
material or its entry into any plant or facility under the authority
granted by section 108 of the act.

Section 57 provides that unless authorized by a general or specific
license issued by the Commission, no person may transfer or receive,
own, possess, or import or export any special nuclear material.
Under section 92, it is unlawful, without authority, to possess,

manufacture, transfer or receive, import or export any atomic weapon.
Section 101 forbids the transfer, receipt, manufacture, use, import

or export of a utilization or production facility except under a license
issued by the Commission.

Section 108 authorizes the Commission, when a state of war or
national emergency exists, to order the recapture of special nuclear
material or the operation of any licensed facility, and to enter any
plant or facility to carry out those orders.
Under the terms of section 222, in the absence of an intent to injure

the United States or to secure an advantage to any foreign nation,
the maximum penalty for a violation of the sections mentioned above
is imprisorunent for 5 years and a fine of $10,000. If such an intent
exists, the maximum stated penalty is death or imprisonment for life
(if recommended by a jury), or a fine of not more than $20,000, or
imprisonment for not more than 20 years, or both.
In a similar pattern, sections 224a, 225, and 226 of the Atomic

Energy Act provide criminal penalties, respectively, for the unlawful
communication of restricted data, the unlawful acquisition of restricted
data, and the unlawful removal or concealment of or tampering with
restricted data.

If the offense is committed with the intent to injure the United
States or to secure an advantage to any foreign nation, the penalty
for violation of any of these sections is death or imprisonment for life
(if recommended by a jury), or a fine of not more than $20,000, or
imprisonment for not more than 20 years, or both.
On April 8, 1968, in the case of United States v. Jackson, 390 U.S.

570, the Supreme Court of the United States held unconstitutional the
death penalty provision of the Federal Kidnaping Act (18 U.S.C.
1201(a)). It did so on the ground that a provision which authorized
the death penalty in certain cases if the jury recommended it makes
the risk of death the price of asserting the right to trial by jury, and
thus impairs the free exercise of that constitutional right; and that
the statute imposed an impermissible burden on the exercise of a con-
stitutional right.
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That decision was followed in Pope v. United States, 392 U.S. 651,
decided on June 17, 1968, holding unconstitutional a similar provision
of the Federal Bank Robbery Act (18 U.S.C. 2113(e)).

Since the language of the Kidnaping Act is similar to the death and
life imprisonment penalty provisions of section 222, 224a, 225, and
226 of the Atomic Energy Act, these provisions might be subject to
similar constitutional attack if they should be invoked.

If these provisions are, as we believe, subject to such possible attack,
then the maximum actually available penalty under any of the four
sections would appear to be imprisonment for 20 years and a fine of
$20,000, even if there is an intent to injure the United States, or to
secure an advantage to a foreign nation. We believe that this deficiency
should be corrected by appropriate amendment of the four sections of
the Atomic Energy Act.
Our proposal is that life imprisonment, plus a fine of $20,000, be

made the maximum penalty for violating each of these sections, with-
out regard to a recommendation by a jury.
It is our view that the maximum penalty of life imprisonment is

sufficiently severe and that the death penalty may properly be deleted,
in view of the general trend of opinion away from the use of capital
punishment, considerable doubt as to whether the death penalty as
contrasted with life imprisonment does in fact serve as a substantial
deterrent, the very small number of executions for any crimes in the
United States during the past decade, and the view of some legal
scholars and penologists that capital punishment has a harmful effect
on the administration of justice.
The second proposal embodied in S. 1879 and H.R. 9644 is an

increase in the maximum penalty for a violation of section 222 of the
act, when the offense is committed without the intent to injure the
United States or to secure an advantage to a foreign nation.
One of the crimes punishable under section 222 is the unauthorized

diversion of special nuclear material, which is a violation of section 57.
There could be cases such as an unauthorized diversion by a terrorist,
insurrectionist, or criminal group, in which severe penalties might be
appropriate even though it were not found that there was an intent
to injure the United States or to secure an advantage to any foreign
nation.
A report of an ad hoc advisory panel on safeguarding special nuclear

material has recommended that the maximum penalty for diversion
lacking the statutory specific intent be increased. (See app. 6, p. 52.)
Our proposal is that the maximum criminal penalty for a violation

of section 222, in the absence of the prescribed statutory intent, be
increased from imprisonment for 5 years and a fine of $10,000 to
imprisonment for 10 years and a fine of $10,000.

Representative HOSMER. You said an ad hoc advisory panel
which leaves us rather in the dark.
Whose panel and when?
Mr. HENNESSEY. This was a panel chaired by Ralph Lumb.
Representative HOSMER. Named by the AEC?
Mr. HENNESSEY. Yes.
Chairman HOLIFIELD. Will you furnish the membership of the

panel and a copy of their recommendations?
Brigadier General CROWSON. This has been done, sir; but we will

do it again.
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Chairman HOLIFIELD. It is not necessary to do it again if we have.
it. The staff reminds me that we do have it, so it is not necessary for
you to resubmit it.

Please proceed.
Mr. HENNESSEY. The more severe penalty would probably increase

the deterrent effect of the statutory prohibition. It would be com-
parable to those for crimes of similar nature.
For example, theft of Government property is punishable by 10

years imprisonment and a fine of $10,000 (18 U.S.C. 641), and theft
of property in interstate or foreign commerce is punishable by 10 years
imprisonment and a fine of $5,000 (18 U.S.C. 659).
We do not suggest that there be an increase in the maximum

fine. Because of the strategic value of special nuclear material', im-
prisonment would appear to be the appropriate focus of the penalty
rather than a fine.
We note that provisions similar to those in S. 1879 are incorporated

into S. 1878. Section 3 of S. 1878 would strike out in each of these
four sections the words "death or imprisonment for life (but the
penalty of death or imprisonment for life may be imposed only upon
recommendation of the jury)," and would insert in lieu of that lan-
guage "imprisonment for life."
We believe that this provision is similar in effect to that embodied

in S. 1879, but that the form of language in S. 1879 is preferable be-
cause it would eliminate any question as to possible limitations on
the authority to impose imprisonment for a fixed term of years.

Like S. 1879, S. 1878 includes in section 1 provision for an increase
from 5 to 10 years in the maximum term of imprisonment when the
offense is committed without the intent to injure the United States
or to secure an advantage to a foreign nation. The two bills are thus
similar in that respect.

This concludes my remarks on the criminal penalty amendments.
At the committee's pleasure, I would be pleased either to answer

any questions or continue my testimony on the remaining bills.
Chairman HOLIFIELD. Mr. Price?

POSSIBILITY OF PAROLE

Representative PRICE. Mr. Hennessey, under Federal law what is
the period in which a prisoner might be eligible for parole under a
sentence of life imprisonment?
Mr. HENNESSEY. My recollection is that period is 7 years. I think

it is 7 years, Mr. Price.
Representative PRICE. Under a 20-year sentence, when is he

eligible for parole?
Mr. HENNESSEY. Mr. Price, I think it is generally one-third of

the term.
Representative PRICE. It is in most States I know. If you wanted

to make this a tougher sentence, couldn't you set a number of years
where the one-third would be considerably higher than it would be.
under the life imprisonment sentence?
Mr. HENNESSEY. That is true, Mr. Price. That is one reason why

we tend to favor the provisions of our bill over those of S. 1878 be-
cause our bill would permit imposing the sentence in the range of
20 years to life, a term of years of over 20 years.
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Representative PRICE. Twenty years to life. The bill that you
favor would give the jury or the court the latitude to sentence any-
where from 20 years to life, whereas if we accept S. 1878-
Mr. HENNESSEY. We think our bill leaves you the alternative of

20 years to life.
Representative PRICE. Thank you.
Chairman HOLIFIELD. So it actually increases the potential penalty?
Mr. HENNESSEY. Yes.
Representative PRICE. The bill you favor increases the potential

sentence?
Mr. HENNESSEY. It does; yes

' 
sir.

Chairman HOLIFIELD. S. 1879 is the one you favor?
Mr. HENNESSEY. Yes, sir.
Chairman HOLIFIELD. S. 1879 and H.R. 9644.
Mr. HENNESSEY. Yes, sir.
(Subsequently, the following letter was received from Mr. Hennes-

sey:)

Mr. EDWARD J. BATJSER,
Executive Director
Joint Committee on Atomic Energy
Congress of the United States
DEAR MR. BAUSER: At the hearing September 12, 1969 before the Joint Com-

mittee on Atomic Energy on various bills which Chairman Holifield referred to
as the 1969 omnibus legislation, I was questioned by Congressman Price as follows:

"Representative PRICE. Mr. Hennessey, under Federal law what is the period
in which a prisoner might be eligible for parole under a sentence of life imprison-
ment?
"Mr. HENNESEY. My recollection is that period is 7 years. I think it is 7

years Mr. Price.
"Representative PRICE. Under a 20-year sentence, when is he eligible for

parole?
"Mr. HENNESSEY. Mr. Price, I think it is generally one-third of the term.
"Representative PRICE. It is in most States I know. If you wanted to make

this a tougher sentence, couldn't you set a number of years where the one-third
would be considerably higher than it would be under the life imprisonment sentence?
"Mr. HENNESSEY. That is true, Mr. Price. That is one reason why we tend

to favor the provisions of our bill over those of S. 1878 because our bill would
permit imposing the sentence in the range of 20 years to life, a term of years of
over 20 years.
"Representative PRICE. Twenty years to life. The bill that you favor would

give the jury or the court the latitude to sentence anywhere from 20 years to
life, whereas if we accept S. 1878 
"Mr. HENNESSEY. We think our bill leaves you the alternative of 20 years

to life.
"Representative PRICE. Thank you.
"Chairman HOLIFIELD. So it actually increases the potential penalty?
"Mr. HENNESSEY. Yes."
I have since learned that 18 U.S.C. 4202 provides that "a Federal prisoner. . .

may be released on parole after serving one-third of such term or terms or after
serving fifteen years of a life sentence or of a sentence of over forty-five years."

Despite the fact that a Federal prisoner sentenced to a term of years in excess
of 45 years may be released on parole after serving 15 years I continue to favor
the provisions of S. 1879 and H.R. 9644 over those of S. 1878. The former bills
would authorize imposing sentences of any term of years of life imprisonment.
SJ 1878 does not authorize sentences in excess of 20 years and less than life im-
prisonment.
The advantage of the former bills with the more flexible terms is demonstrated

by the fact that a prisoner sentenced to a term of 30 years would not be eligible for
parole until he had served 10 years. Moreover, the granting of parole is discretion-
ary. If parole were not granted, then obviously the potential penalty (short of life

U.S. ATOMIC ENERGY COMMISSION,
Washington, D.C. October 9, 1969.
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imprisonment) is greater under S. 1879 and H.R. 9644 than it would be under
S. 1878.
I hope this serves to clarify the record. If there is any additional information

you desire please let me know.
Sincerely yours,

JOSEPH F. HENNESSEY,
General Counsel.

Chairman HOLIFIELD. Without objection, the Chair will place in
the record a letter to Mr. Hennessey from our then staff director
under date of April 11, 1968, which was mailed immediately after
the Supreme Court decision in the Jackson case asking him to com-
ment on the effect of that decision, and a reply from Mr. Hennessey
to the staff director under date of April 26, 1968.
(The referenced letters follow:)

JOSEPH F. HENNESSEY, Esq.,
General Counsel,
U.S. Atomic Energy Commission,
Germantown, Md.
DEAR MR. HENNESSEY: No doubt you are aware of the decision handed down

by the Supreme Court of the United States earlier this week in U.S. v. Jackson,
36 U.S.L. Week 4277 (U.S. April 8, 1968). It was there held that the death
penalty provision of the Federal Kidnapping Act is unconstitutional because,
in permitting imposition of the death penalty only upon defendants who assert
their right to be tried by a jury, it discourages assertion of—and thereby imposes
an impermissible burden upon the exercise of—a constitutional right.

This decision would appear to hold significant implications for, and raise
important questions about, somewhat similar provisions in Sections 222, 224 a.,
225 and 226 of the Atomic Energy Act of 1954, as amended. As you know, these
sections provide that where there is a violation thereof with intent to injure the
United States or secure an advantage to a foreign nation, there may be imposed
punishment by a fine of not more than $20,000 or imprisonment for not more
than 20 years, or both, or, upon the recommendation of a jury, life imprisonment
or death.

It would be appreciated if you would provide the Joint Committee with your
views on the effect of the referenced decision on the cited sections of the Atomic
Energy Act. If, on the basis of your review, you believe that amendments to
these sections of the Act are required in order to give effect to the intent of Con-
gress presently reflected therein, please provide the Committee with your recom-
mendations for additional legislation at your earliest convenience.
Thank you for your assistance.

Sincerely,

CONGRESS OF THE UNITED STATES,
JOINT COMMITTEE ON ATOMIC ENERGY,

Washington, D.C., April II, 1968.

Mr. JOHN T. CONWAY,
Executive Director,
Joint Committee on Atomic Energy,
Congress of the United States.
DEAR MR. CONWAY: Thank you for your letter of April 11 inquiring as to my

views of the effect of the decision of the U.S. Supreme Court in United States v.
Jackson, 36 L.W. 4277 (April 8, 1968), on Sections 222, 224a., 225 and 226 of the
Atomic Energy Act of 1954. Each of these sections provides that "the penalty of
death or imprisonment for life may be imposed only upon recommendation of the
jury."

It appears that the effect of the Jackson decision on the cited sections of the
Atomic Energy Act is similar to its effect on the death penalty provision of the
Federal Kidnaping Act, because the penalty provisions of the two statutes operate

JOHN T. CONWAY,
Executive Director.

U.S. ATOMIC ENERGY COMMISSION,
Washington, D.C., April 26, 1968.
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in the same manner. In my view, neither the death penalty nor life imprisonment

may now be imposed for violation of Section 222, 224a., 225 or 226. But just as the

penalty provision of the Kidnaping Act has been held to be severable from the

remainder of that statute, the death or life imprisonment provisions in these fou
r

sections of the Atomic Energy Act also appear to be severable. Thus the penalty

which may be imposed for violating each of these sections would now be a fine of

not more than $20,000, or imprisonment for not more than twenty years, or both.

There does not appear to be anything in the language of the penalty provisions

of Sections 222, 224a., 225 and 226 or in their legislative history 1 to warrant a

different result from that reached in Jackson. All the arguments which Justice

Stewart used in holding that the death penalty provision of the Kidnaping Act

imposed an impermissible burden on the exercise of a constitutional right—the

right of choice whether or not to be tried by a jury—apply equally to the Atomic

Energy Act's provisions. Nothing in the legislative history indicates that these

provisions give the trial judge discretion to set aside a jury recommendation of

death or life imprisonment. The Court in the Jackson case rejected the Govern-

ment's argument that a special jury could be convened to recommend a sentence

when the defendant had waived a jury trial. Finally, it rejected the possibility of

requiring a defendant to submit to a jury trial as a means of avoiding the issue

of waiver. In the light of the Jackson case, it appears that the Atomic Energy

Act's provisions would be held to penalize the assertion of a constitutional right

in the same manner as would those of the Kidnaping Act.
The test which Justice Stewart used in holding the death penalty provision

severable from the remainder of the Kidnaping Act appears to apply to the pro-

visions of the Atomic Energy Act.
"Unless it is evident that the legislature would not have enacted those pro-

visions which are within its power, independently of that which is not, the invalid

part may be dropped if what is left is fully operative as law." (36 U.S. L.W.,

at 4282, quoting from Champlin Refining Co. v. Commission, 286 U.S. 210, 234.)

In addition, Section 281 of the Atomic Energy Act provides:
"If any provision of this Act . . . is held invalid, the remainder of this Act

. . . shall not be affected thereby."
Although the Jackson decision did not discuss its effect on the Atomic Energy

Act, the Government's brief asserted that the lower court's ruling would invalidat
e

these provisions of our statute. (Brief for the United States, p. 4)

Since the removal of the death penalty and life imprisonment still leaves sub-

stantial criminal penalites for violation of Sections 222, 224a., 225 and 226, n
o

emergency legislation seems to be required. We are carefully studying the penaltie
s

for violations of these sections, as well as the recommendation of the Ad Ho
c

Advisory Panel on Safeguarding Special Nuclear Material to increase the maxi-

mum imprisonment for violation of Section 222 without the intent to injure the

United States or secure an advantage to any foreign nation. We anticipate tha
t

we shall recommend legislation to deal with the Jackson decision in its effect o
n

the Atomic Energy Act against the background of policies with respect to penal
-

ties for comparable offenses.
We shall be glad to discuss this subject with you if you wish to explore it

further at this time.
Sincerely yours,

JOSEPH F. HENNESSEY,
General Counsel.

Chairman HOLIFIELD. Mr. Hosmer.
Representative HOSMER. I have no questions.
Chairman HOLIFIELD. Mrs. May?
Representative MAY. No questions.
CHAIRMAN HOLIFIELD. Actually, the United States v. Jackson

decision had a greater adverse impact on the Atomic Energy Act
than the Federal Kidnaping Act even though the Atomic Energy Act
was not directly involved; is that not true?
Mr. HENNESSEY. That is true, Mr. Chairman.
The effect of the Kidnaping Act was only to invalidate the death

penalty that was provided on recommendation of the jury.

1 This language was added to S. 1717 (the bill which became the Atomic Energy Act of 1946) by the con-
ference committee. During the House debate on the conference report, Mr. Thomason, one

 of the managers

of the bill, indicated that the jury recommendation requirement had been added "as a matter
 of justice."

(Congressional Record, July 26, 1946, p. 10194)



22

In the case of our act, it affects not only the death penalty but also
the life imprisonment which was dependent on jury recommendations.
So it has a more serious impact on the Atomic Energy Act.
Chairman HOLIFIELD. As you mention, the constitutionality of the

death penalty is now before the Supreme Court for decision.
Mr. HENNESSEY. Of the death penalty, itself?
Chairman HOLIFIELD. The constitutionality of imposing the death

penalty.
Mr. HENNESSEY. Yes, on the question of whether it is cruel and

unusual punishment prohibited by the Constitution.
Chairman HOLIFIELD. If a defendant were tried and convicted after

enactment of the proposed amendments for a violation committed
prior to the amendment, what would be the maximum penalty to
which he would be subject?
Mr. HENNESSEY. In the current situation where as of today and

assuming that the death and life imprisonment in the Atomic Energy.
Act is invalid, the maximum penalty is 20 years. So, anyone com-
mitting a crime today would be subject to a maximum penalty of 20
years even though at the time he came to trial and was convicted, this
amendment had been enacted and the new penalty had been raised to
life imprisonment.
Chairman HOLIFIELD. Does the Justice Department support the

proposed legislation including the proposal to discard capital punish-
ment provisions?
Mr. HENNESSEY. The Justice Department strongly supports the

elimination of the capital punishment provision.
Chairman HOLIFIELD. You will recall that earlier this year I asked

the Commission to inform the committee whether and, if so, which
bills introduced in the last Congress or the early days of this Congress
had been cleared by the new administration. I notice that Dr. Seaborg
in his response of March 21 states that:
The Bureau of the Budget advised us that there would be no objection to the

eontinued support by the Atomic Energy Commission of the bill under question.
(The referenced letter follows:)

HOD. CHET HOLIFIELD,
Chairman,
Joint Committee on Atomic Energy,
Congress of the United States
DEAR MR. HOLIFIELD: The Bureau of the Budget on March 7, 1969, advised

us that there would be no objection to continued support by the Atomic Energy
Commission of the following draft bills:
(1) "To amend the Atomic Energy Act to provide that life imprisonment shall

be the maximum criminal penalty for certain offenses, and to increase the criminal
penalties for unauthorized diversion of special nuclear material and other offenses."
(Submitted to the Joint Committee by my letter of January 10, 1969.)
(2) "To amend the Atomic Energy Act to authorize the Commission to enter

into agreements of indemnification for ocean transport of materials." (Submitted
to the Joint Committee by my letter of January 16, 1969.)
(3) "To amend Subsection 182 b. of the Atomic Energy Act modifying the

requirement for mandatory review by the Advisory Committee on Reactor
Safeguards of certain facility license applications." (Submitted to the Joint
Committee by my letter of January 3, 1969.)
(4) "To amend the Atomic Energy Act to eliminate the requirement for a finding

of practical value and abolish the distinction between commercial and certain
research and development licenses for facilities." (Submitted to the Joint Com-
mittee by my letter of January 16, 1969.)

U.S. ATOMIC ENERGY COMMISSION,
Washington, D.C., March 21, 1969.
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( 5) "To amend the Atomic Energy Act, to provide for civil monetary penalties."
Submitted to the Joint Committee by my letter of January 17, 1969.)

Cordially,
GLENN T. SEABORG,

Chairman.

Chairman HOLIFIELD. It is our assumption that you did approach
the Justice Department on this matter.
Mr. HENNESSEY. We did last year and this year the matter was re-

checked with them when we obtained the reapproval of the Budget
Bureau.
Chairman HOLIFIELD. Do you have a letter to that effect from them,

or was it orally?
Mr. HENNESSEY. I don't believe we have a direct letter from Justice.

'Their formal communication was with the Budget Bureau.
Mr. PARKS. What we have is a letter from the Bureau of the Budget

reclearing the submission of this legislation and other items of
legislation.
Chairman HOLIFIELD. Does it mention contacting the Justice

Department?
Mr. PARKS. No, sir; it does not. It just refers to the fact that these

bits of legislation have been recleared.
Chairman HOLIFIELD. The staff informs me that we will be receiving

shortly a Justice Department letter indicating its position on that
matter. (See p. 4.)

Representative HOSMER. Mr. Chairman, in the light of your ques-
tioning, I do have a question for Mr. Hennessey.
Chairman HOLLIFIELD. Go ahead.
Representative HOSMER. As I understand, Mr. Hennessey, you

stated the hypothetical case that should a man commit a violation
under the law today, and we amend the law, that the penalty in
being not at the time of the conviction but at the time that the crime
occurred would be the applicable penalty; is that correct?
Mr. HENNESSEY. That is correct. We have checked this with the

Department of Justice and that is their point of view.
Representative HOSMER. Now, in amending this act, then, we are

repealing certain provisions providing for this 20-year penalty, at
least. Should we have some kind of saving clause to catch up with
,our criminals?

Mr. HENNESSEY. I think that is a very good point, Mr. Hosmer.
There certainly is left open room for argument that this is a repeal
of one law and the enactment of a new one.
I think it would be adequate to make it clear in the legislative

history that there is no intent on the part of the Congress to repeal
the existing criminal provisions but simply to amend them.

Representative HOSMER. If we wipe them off the books, I don't
know that any prior statements in the report will put the man behind
bars.
Mr. HENNESSEY. Certainly a savings provision in the act would

make it completely unquestionable.
Representative HOSMER. I think you had better prepare one for

,our consideration.
Mr. HENNESSEY. Very well, sir.
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Representative HOSMER. When did this business come in about
the law being as you have enunciated it with respect to the imposition
of sentence? It seems when I went to law school a hundred or so years
ago that was a matter that had no bearing on the substance of the
crime but merely on the person convicted and that whatever penalties
were applicable at the time of conviction were applied irrespective of
what they were at the time of the commission of the crime.
Is this something new or is my recollection fouled up?
Mr. HENNESSEY. I have to confess I am even further removed

from law school than the Congressman.
I didn't know the answer to this question so we did check it with

the experts. This is their position. The reason for it I believe is that
if that were not the answer then the enactment of this law would be
given ex post facto effect.

Representative HOSMER. I guess that is the reason. I just don't
see it.
But, get us that savings clause language, will you, please, and

consult with our staff on it?
Mr. HENNESSEY. Very well, sir.
Chairman HOLIFIELD. Mr. England.
Mr. ENGLAND. Mr. Hennessey, Senator Pastore's bill, S. 1878, in

section 2 would amend section 223 of the Atomic Energy Act by add-
ing the word "criminal" before the word "penalty."
The AEC's bill, H.R. 9644, does not contain any comparable

provision.
I am wondering if you would favor this particular amendment or

think it unnecessary.
Mr. HENNESSEY. I do not see the necessity for it.
Is this question directed to the criminal provision amendment?
Mr. ENGLAND. Yes.
Mr. HENNESSEY. In which section?
Mr. ENGLAND. I am talking about section 2 in Senator Pastore's

bill, S. 1878. It proposes to add the word "criminal" before the word
"penalty" in section 223 of the act.
Mr. HENNESSEY. I would see no problem with inserting the word

"criminal."
Mr. ENGLAND. Do you think it is necessary or advisable, or you

just don't have any problem?
Representative HOSMER. IS it a matter of style and substance?
Mr. HENNESSEY. In the context of the fact we are proposing here,

of civil penalties, I expect it would be desirable to make it clear that
what we are talking about here is criminal penalties.
Mr. ENGLAND. I believe that is the reason for the proposal.
Mr. HENNESSEY. We have not had civil penalties under the act

and we would have under this proposal. I think it would be desirable.
Mr. ENGLAND. One other question, Mr. Hennessey, of a technical

nature.
In the AEC's bill, H.R. 9644, in amending sections 222, 224, 225,

and 226, although these amendments to each of the sections appear to
be identical, the AEC has spelled out a separate section in the bill for
each section of the act being amended, whereas Senator Pastore's bill
seeks to accomplish this in one section, section 3.
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My question is: Is there a particular reason why the Commission
drafted the bill the way it did? Is that to be preferred, or is there a
problem of doing it the way Senator Pastore did it?
Mr. HENNESSEY. I am afraid we are just being wordy.
There may be some advantage in effecting some economy of verbiage

here. I don't think there would be any objection to our consolidating
the four amendments into one.
Mr. ENGLAND. Thank you, Mr. Chairman.
Chairman HOLIFIELD. The staff will take note of those suggestions,

then, in drafting the omnibus bill.
If there are no other questions, we will go to the next few bills.
Representative ASPINALL. Mr. Chairman, I have a question on this

matter of the man's statement of the general trend of opinion away
from the use of capital punishment. I don't think that that is just
automatically true per se.
I know that there is a great cry at the present time by some penol-

ogists and other students of criminal activity, as it were. You make the
statement here and apparently base your reasoning because it happens
to be stylish in some quarters. I can tell you it is not stylish in my
quarters.
Mr. HENNESSEY. I think, Mr. Aspinall, we relied more heavily on

the statistics over the last 10-year period than any public opinions as
to whether it was stylish or not. I will be happy to give you the statis-
tics. They are quite impressive.

Representative ASPINALL. Statistics don't show that the absence of
a statute which provides for capital punishment is what is responsible
for the fact that we have less capital punishment than we did before
that time. Maybe this is the action of the court. But very few States I
remember have done away entirely with capital punishment on the
statute books.
Mr. HENNESSEY. I think there are something like eight or 10

States that have abolished it.
Representative ASPINALL. Yes.
If your statistics show me any relationship between the fact that

there Is less capital punishment 
Mr. HENNESSEY. I think we can do it in the case of Federal crimes,

Mr. Aspinall. There has been no action taken over this 10-year period
to abolish capital punishment for Federal crimes, but there have been
very, very few; I think something like three executions in the last
5 years, for violations of Federal laws.

Representative ASPINALL. The statute is still there.
Mr. HENNESSEY. The statutes are still there.
Representative ASPINALL. All right. Let us keep the statutes there

and if we have to use them, use them.
Representative HOSMER. Is it not a fact that there was some kind

of case pending over in the Supreme Court or something that caused
for 24 months or 36 months a kind of recess on executions and that
accounts for the small number? But that since this matter has been
settled and States can go ahead, as I understand it, and impose the
penalty they have not rushed into it as yet and that this ban was
taken off some time earlier this year?
Do you recall anything of that nature?
Mr. HENNESSEY. I am not familiar with that situation.
Representative HOSMER. Thank you.
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Representative ASPINALL. That is all, Mr. Chairman.
Chairman HOLIFIELD. I call attention to Mr. Hennessey's statement

which seems to put it not on the ground of eliminating the death
penalty so much as on the risk of asserting the right of trial by jury.
I read—referring to the Federal Kidnaping Act decision, U.S. v.

Jackson, 309 U.S.C. 570—
The Supreme Court held unconstitutional the death penalty provision of the'•

Kidnaping Act. It did so on the ground that a provision which authorized the
death penalty in certain cases if the jury recommended it makes the risk of death
the price of asserting the right to trial by jury.

Therefore, the decision was, as I see it, made on jeopardizina
b
 the

right of an individual under indictment to request trial by jury which
is supposed to be the basic right and it was to remove that penalty
for asking trial by jury. Is that not right?
Mr. HENNESSEY. That is right. That is why we have come forward

with this proposal.
Representative PRICE. This means, though, if we wanted to we.

could leave the death penalty in here but would not prescribe that it
had to be recommended by the jury.
Mr. HENNESSEY. That is correct.
Chairman HOLIFIELD. But would not the individual put himself in

jeopardy if he did request it? He would still put himself in jeopardy
if he did request trial by jury.
Mr. HENNESSEY. If the language "if the jury recommended" were

omitted, then he would not be suffering any risk by electing to go to
a jury because he could get the death penalty whether he went to a
jury or before a judge.
Chairman HOLIFIELD. Then the question occurs as a result of the

question by Mr. Aspinall, unless we want to at this time take a
position on capital punishment, which some of us have, incidentally,
we could solve the particular problem of this legislation by doing as,
Mr. Aspinall suggests, leaving the death penalty there but adjusting
the language to protect the right of the individual to trial by jury.
Mr. HENNESSEY. That could be done.
Chairman HOLIFIELD. Why wasn't that suggested in view of the

fact that what we are doing is trying to correct our own act and not
trying to go to the substantive problem of settling this capital
punishment question?
I happen to believe that capital punishment should be done away

with. That is my personal belief. But I would not want to achieve that
result by indireetion. I would want to achieve it by direct legislation
if it is to be achieved.
In California, we have the death penalty. While it has not been

used in a long time, it is on the books and it could be used if any-
Governor wanted to use it; I mean, to back up a conviction requiring
a death penalty. In most instances, I think the Governors have
commuted the death penalty to life imprisonment in California in
recent years.

Isn't that right, Mr. Hosmer?
Representative HOSMER. I think so, Mr. Chairman.
Mr. HENNESSEY. This was a very strong policy position of the last

administration. I am sure you recall that Attorney General Clark
appeared before the Congress and made a quite strong statement
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favoring abolition of the death penalty and that continues to be the
policy of the new administration.
So, this did afford an opportunity to bring before the Congress this

policy of two administrations.
Representative ASPINALL. As far as I am concerned, bring it up as

a general matter. I don't think it is up to this committee to carry any
load like that. I happen to be on the other side of the fence from Mr.
Holifield, myself. On the other hand, I am also not desirous that the
death penalty be carried out in very many instances. I think we can
take care of this without getting into the matter which has bothered
me ever since 1937.
Chairman HOLIFIELD. The committee will make a decision on that.
If there are no further questions on that point, we will go on to the

next item, imposition of civil penalty for violations of licensing re-
quirements.'

CIVIL PENALTIES

Mr. HENNESSEY. S. 1882 and H.R. 9648 would amend the Atomic
Energy Act by adding a new section 234 authorizing the imposition
of civil monetary penalties for violations of licensing requirements
and by changing section 221 to make clear that "actions" to be
instituted by the Attorney General do not include administrative
actions by the Commission.
In the Commission's view, this bill will materially assist it in

carrying out its program to protect the public health and safety and
the common defense and security. We have also reviewed S. 1878
introduced by Senator Pastore which includes proposed amend-
ments to the statute for additional criminal penalties.
While both bills have common objectives for civil penalties, we

believe that our proposed bill, which emphasizes the remedial nature
of the legislation, avoids possible problems of former jeopardy.
By way of background, the Commission now has authority to

suspend, modify, and revoke licenses and to issue "cease and desist"
orders. We also are empowered under section 232 of the Act to
enforce these orders and obtain any other appropriate relief by
injunctions from Federal District Courts if necessary.

Generally speaking, we have had relatively few cases involving
violations of regulations or license conditions by our licensees which
have been significant. As a matter of fact, I believe the safety record
established under the regulatory program of the AEC continues to be
outstanding. In the nuclear reactor field, the AEC has licensed the
operation of 114 reactors of all types since the beginning of the regula-
tory program in 1954. These 114 power, research, and testing reactors
have accumulated a total of over 820 reactor years of operation with-
out a radiation fatality or serious radiation exposure.
The record of safety on the materials side has also been good. For

example, in 1968, the Commission's Division of Compliance per-
formed 2,016 inspections of materials licensees. Of the violations found
in these inspections, it was necessary to issue notices of violation in
only 40 cases and orders in only two.
Of the latter, one ordered the licensee to cease and desist from

further use of special nuclear material and to decontaminate its
facilities. The second ordered a licensee to cease and desist operations

1 Additional information concerning the proposed criminal penalty amendments to the Atomic EnergyAct is set forth in AEC answers to written JCAE questions, p. 36.
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which had not been authorized under the license in two areas of its
plant.
In 1968, licensees experienced a total of 20 radiation incidents of

the four general types defined in part 20; only 12 of these involved
exposure of personnel.
We believe that our enforcement program, together with the con-

tinuing improvements we have made in our regulations for licensing,
has caused industry to appreciate the need for careful compliance
with our safety requirements. We find that there is rarely a need to
consider suspension or revocation of a license.
Chairman HOLIFIELD. Let us stop there, please, and go back to the

previous paragraph.
This is unclear to me and perhaps to some of the other members.
We refer here to part 20. Would you explain that?
Mr. HENNESSEY. The four general types defined in part 20?
Chairman HOLIFIELD. Yes. What is part 20? Part 20 of what?
Mr. HENNESSEY. Part 20 of the AEC regulations that contains our

standards for exposure to radiation activity, the maximum permissible
concentrations.
Mr. ENGLAND. I think the chairman is particularly interested in

learning what the four general types you refer to are.
Mr. HENNESSEY. Mr. Low.
Mr. Low. The four general types of radiation incidents are, the

overexposure of people, the release of excessive concentrations of
radioactive material to the environment, where it is necessary to
shut down the facility because of a radiation incident, for example to
clean up contamination, and where there is a monetary value of
damage.
These are the four types of incidents that are referred to.
Chairman HOLIFIELD. Did you say the monetary value of the

facility?
Mr. Low. No, sir; the dollar amount of the damage caused by the

radiation incident is a better way to say it.
Mr. HENNESSEY. These four types are specified in our regulations

in section 20.403(a) and (b).
Chairman HOLIFIELD. That clarifies that so we can at least look

up the reference and find what it is.
All right. Please proceed.
Mr. HENNESSEY. We would like to continue this excellent safety

record. In order to assure that we can act flexibly and effectively
against any safety violation, we consider it necessary to have a full
range of remedial powers. There may be cases in which license sus-
pension or revocation is not in the public interest, but in which the
importance of full adherence to regulatory requirements should be
emphasized by more than a notice of violation or a cease and desist
order.
In such cases, a civil monetary penalty could be imposed without

requiring the cessation of an activity which might be of material
benefit to the public or without depriving the licensee or his em-
ployees of their means of livelihood.

All of the major regulatory agencies in the Federal Government
have statutory authority to impose civil penalties in appropriate cases

to assist them in carrying out their regulatory functions, although
the statutory provisions for each differ somewhat.
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The proposed legislation is modeled upon similar provisions in the

Federal Communications Act (47 U.S.C. 503-504) and the Federal

Aviation Act (49 U.S.C. 1471). Such authority is civil only and would

not bar criminal prosecution where appropriate.
At this point, it is well to emphasize the civil nature of this proposed

bill, in order to make clear that the imposition of a civil penalty would

not bar subsequent criminal prosecution by the Department of Justice

because of former jeopardy considerations, in the event Justice decided

that criminal action should be taken.
I turn now to the specific provisions of the proposed civil penalties

amendments. Paragraph a. of the new section 234 authorizes the Com-

mission to impose penalties not to exceed $5,000 for each single viola-

tion and not to exceed $10,000 for continuing violations by any person

licensed pursuant to sections 53, 62, 81, or 101 of the act, of any

regulations, orders, or licenses issued under such sections.
You will note that this covers all classes of special nuclear, source,

byproduct, and facility licenses. It does not apply to Commissi
on

contractors or other persons who are exempt from licensing. Thi
s

section also provides specific authority to the Commission to com-

promise, mitigate, or remit such penalties.
Chairman HOLIFIELD. Would this apply in the field to Commission

contractors who are not licensees?
Mr. HENNESSEY. We would not have authority to impose civil

penalties on our contractors who are not licensees.
Chairman HOLIFIELD. All right.
Mr. HENNESSEY. Under the present procedures, most matters of

noncompliance are handled by the Division of Compliance regiona
l

offices. In those cases in which formal notices of violations from head
-

quarters to a licensee are required, they are issued in accordance with

the requirements of the Administrative Procedure Act and our im-

plementing regulations.
Notice of the proposed imposition of a civil penalty would be made

as part of this existing notification procedure or by a special notice
.

In any case where the notice of violation is omitted, a special notic
e

would be provided to assure that the licensee is given a reasonabl
e

opportunity to show in writing either that he has not committ
ed

the violation charged or that such violation took place under mitigat-

ing circumstances. Of course, any notice that we would issue would

specify the violation or violations and the amount of the proposed

civil penalty.
Section b. also provides that the notice would advise the allege

d

violator that upon failure to pay the civil penalty subsequently de-

termined by the Commission, if any, the penalty may be collecte
d

by a civil action. Such civil action would be instituted by the De
-

partment of Justice in Federal district court where the right to a ful
l

hearing on the merits of the charges, would exist.
Section c. deals with the responsibility of the Attorney General.

If after the Commission determines that a penalty should be imposed,

the licensee fails to pay, the matter is referred to the Attorney General.

He will determine whether a civil action for collection in Federal

district court should be instituted. He is given exclusive authority to

compromise, mitigate, or remit the civil penalty after the matter ha
s

been referred by the AEC.

34-522-69 3 ,
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Under these provisions, an alleged violator is guaranteed an oppor-
tunity, for a full hearing on the merits in Federal district court before
any civil penalty may be collected from him.
The proposed amendments

' 
in accordance with the basic authority.

provided in section 161 of the Atomic Energy Act and the Administra-
tive Procedure Act, would also permit the Commission to provide a
full administrative hearing to any person charged with violations or
to handle the matter informally.
Let me assure you that the Commission will always provide a person

with a full administrative hearing, if requested, prior to determining
that a civil penalty should be imposed and before referring the matter
to the Department of Justice.

Section 2 of the proposed bill is of a clarifying nature. Its purpose
is to make clear that approval of the Attorney General is not required
prior to the initiation of administrative action by the Commission,
not only with respect to the imposition of civil penalties, but also with
respect to other enforcement action the Commission is now authorized
to bring.

Section 221c provides that:
No action shall be brought against any individual or person for any violation

under this act unless and until the Attorney General of the United States has
advised the Commission with respect to such action and no such action shall be
commenced except by the Attorney General of the United States. . .
The legislative history of the act indicates that "action" within the

purview of section 221c means "court action" and does not apply to.
administrative action by the Commission. However, the proposed
amendment to section 221c will prevent any possible misinterpretation
of the scope of the Commission's authority to take appropriate ad-
ministrative action.
In our letter of January 17, 1969, to the Joint Committee in which

we forwarded our proposed bill, we also commented upon the draft,
legislation then identified as S. 3958, 90th Congress, and now identified
as S. 1878. (See app. 4, p. 48.)
As we stated, in considering revisions of our initial drafts within the

executive branch of the Government, it became clear that the pro-
posed legislation should emphasize that it is remedial in nature and
not punitive. It is important that the imposition of a civil penalty
will in no way- create a former jeopardy question which might bar
subsequent criminal prosecution in an appropriate case.
For this reason, we believe that it would be particularly necessary

to delete the third sentence in section 234a of S. 1878 which provides
that "Penalties prescribed by this section shall be in addition to any
other specific or general criminal penalties provided by law and any
other sanctions authorized by this act, including revocation, suspen-
sion, or modification of license."
We understand that if any provision such as the quoted sentence

were included in a new civil penalties provision, the Department of
Justice would wish to participate initially in determining whether a.
"civil penalty" should be imposed or whether criminal prosecution
under an appropriate provision of chapter 18 of the act should be
initiated.

It is considered desirable to provide discretion to the Department of
Justice, after the matter has been referred to it by the Commission, to
determine whether civil action to collect a penalty should be insti-
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tuted since that Department would have basic responsibility for the
action.
We also feel it is advisable to provide that the Commission and the

Department of Justice shall each have authority to compromise,
mitigate, and remit penalties at such time as the matter is within their
respective jurisdiction.

Because of the questions as to the finality of the determinations, it
is considered preferable not to provide that civil penalties may be
deducted from any sums owing from the United States to the persons
charged. After judgment, a setoff can be effected against a violator
without benefit of special legislation.

Rather than provide that a civil action for collection should be
brought within 1 year from the date of notification, it appears pref-
erable to be silent on this point so that the existing 5-year statute of
limitations for the collection of fines, penalties, and forfeitures will
apply.
As previously stated, it is clear that the objectives of both bills are

the same. However, for the reasons stated, we believe that our proposed
legislation will provide for implementation which is more consistent
with the general policy for administration of such civil penalties by the
Department of Justice.
In closing, we believe that the authority to impose civil penalties

will assist the AEC in carrying out its responsibilities to protect the
health and safety of the public and the common defense and security.
Mr. Chairman, members of the committee, I thank you for your

attention and consideration of my testimony.
I would be pleased to answer any questions you may have.
Chairman HOLIFIELD. Mr. Price?
Representative PRICE. I have no questions.
Chairman HOLIFIELD. Mr. Hosmer?
Representative HOSMER. I have no questions.
Chairman HOLIFIELD. Mr. Aspinall?
Representative ASPINALL. I have no questions.
Chairman HOLIFIELD. Mrs. May?
Representative MAY. I have no questions, Mr. Chairman.

APPLICABILITY TO NON-LICENSEES

Chairman HOLIFIELD. The AEC's civil penalties legislation, H.R
9648, is limited to persons licensed under the Atomic Energy Act.
Doesn't that mean that if the offender never had a license, or had a
license but allowed it to expire, that he can't be penalized under the
AEC bill?
Mr. HENNESSEY. That is correct, Mr. Chairman. Our bill, would

apply only to persons who have a license.
Chairman HOLIFIELD. Senator Pastore's bill, S. 1878, would appear

to cover even nonlicensees who violate sections of the act involved.
Isn't that preferable to the AEC's bill?
Mr. HENNESSEY. I think here we have been influenced in our pro-

posal by the suggestion made by the Department of Justice that there
would be less risk of their being unable to prosecute violations of the
provisions of the act that have criminal penalties attached to them if
our administrative action under the proposed bill were limited to
licensees and did not extend to persons who were outside of our
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licensing system and were simply guilty of violation of criminal
provisions of the act or provisions of the act that do have a conse-
sequence of possible criminal penalty.

Representative HOSMER. Did they tell you why they came to
such a conclusion?
Mr. ENGLAND. Is it because Senator Pastore's bill covers so many

more sections of the act?
In other words, let me ask you this question 
Mr. HENNESSEY. I think this is right.
Mr. ENGLAND. If the committee were to adopt the approach in

the Pastore bill, S. 1878, and cover nonlicensees as well as licensees,
but were to use therein only the sections that you use in H.R. 9648;
namely, sections 53, 62, 81, and 101, would the Justice Department
objections still obtain?
Mr. HENNESSEY. Specifically, their comment on this subject simply

indicated that if limited to licensees their concern would be at least
alleviated, if not eliminated.
Mr. ENGLAND. Then in specific response to Mr. Holifield's question,

if an AEC licensee allowed his license to expire but continued his
previously authorized operations and in effect then was violating the
act, he would be virtually immune under this legislation.
Mr. HENNESSEY. Yes. Of course, we would have all the other

available remedies against him, including criminal prosecution.
Chairman HOLIFIELD. Are there other provisions which would

cover their cases?
Mr. HENNESSEY. We certainly could issue orders to them and upon

violation of orders take punitive action against them. We could go to
court to get an injunction against their performing these operations
without a license.
Chairman HOLIFIELD. Where you furnish material to a licensee

even though he purchased it and for some reason his license is revoked,
is it obligatory that you recapture the special nuclear material?
Mr. HENNESSEY. He, of course, would be without authority to

continue to possess it. I assume the first action our regulatory staff
would take if the license expired is that he would be ordered to deliver
the material within a stated period of time.
Chairman HOLIFIELD. If he had bought the material from you,

would you be obligated to pay him for such material as he delivered
back to you or would the AEC be leasing it from him?
Mr. HENNESSEY. I presume we could sell the material and give him

the proceeds of it. I don't think we have an obligation of our own to
compensate him for the material.
What would possibly happen, I suppose, is that he would have

someone that he was prepared to deliver the material to for a price
and we would direct him to deliver it to that purchaser.
Chairman HOLIFIELD. It seems to be kind of leaving this up in the

air, though, to me. It does not seem very plain that you have a policy
of carrying through in a case like this.
Mr. HENNESSEY. Mr. Low can add something to this.
Chairman HOLIFIELD. Have we had any occasion, Mr. Low, where

we have conveyed material either by purchase or lease into the hands
of a licensee whose license the AEC later found it necessary to revoke;
and, if so, what did the AEC do in that case?
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Mr. Low. What usually happens, Mr. Chairman, is that an order is
issued to the licensee to divest himself of that material within a stated
period of time. We say transfer to an authorized person.
What usually happens is that if he transfers that to a licensee who

is authorized to receive it, then when we go back and see if indeed he
has divested himself, we also assure ourselves that it was sent to an
authorized licensee because you know the license limits people in the
amounts and kinds of material that they can possess. This is usually
what happens.
Chairman HOLIFIELD. So you don't feel there is a void here of any

kind?
Mr. Low. No. As Mr. Hennessey said, we can issue an order and if

they don't comply with the order, as I understand from the lawyers,
we would use an injunction procedure; get them in court.
Mr. ENGLAND. Mr. HoHeld, one reason why the answer to the

question of whether or not only licensees are covered may be important
is that I can think of one case that arose about 2 years ago where a
company in Georgia had an application for a license pending before
the Commission to operate a nuclear laundry, so called, and before the
license had been approved the operator decided to go into operation.
The Commission discovered this when it investigated the complaint
of a competitor. When it did, it did nothing more severe than issue a
cease and desist order. Subsequently the offender's license application
was approved.
The Commission, if it had had this civil penalties authority at that

time, and if it covered nonlicensees, could have imposed a fine. As it
was, the Commission did not deem the infraction sufficiently serious
to deny the license outright; thus, the AEC was in the position of
doing little more than directing the offender to cease doing what he
shouldn't have been doing in the first place.

This prompted an inquiry from the committee staff to the Director
of Regulation, Harold Price, in which we raised the question of
whether or not the AEC did have authority to impose civil fines, and
if not, whether the Commission desired it. Mr. Price responded by
saying the Commission did not have the authority, but that draft
legislation to give the Commission such authority was then under
consideration within the executive branch.

Nearly a year later, when such legislation still had not been sub-
mitted to Congress, Senator Pastore introduced a bill which would
have given the AEC the authority.' Still later, the Commission sub-
mitted its own bill.2
That is the background, and this is why the committee may want

to consider taking the approach that Senator Pastore has in his bill,
namely, covering nonlicensees as well as licensees.
Mr. HENNESSEY. I don't think it would create any great problem.

We would have the authority. If it is a real problem in the exercise of
it in any particular instance, we don't have to exercise it.
Chairman HOLIFIELD. Are there any questions from the members?
Mr. Price?
Representative PRICE. Have you found any great need for this

type of authority?
'See floor statement by Senator Pastore in connection with introduction of S. 3958, p. 5.
3 See H.R. 9648 (S. 1882 companion), p. 3.
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Mr. HENNESSEY. Situations have come up where the violations
-are of sufficient importance where you feel that a simple letter of
reprimand or cease and desist order doesn't quite have much of a
deterrent effect on a future course of conduct.
On the other hand, if you shut down a production plant for this

reason you are promptly throwing a couple hundred people out of
work and you are depriving public customers of a product that they
are waiting for.
So, it does seem that an intermediate course of action, that would

be a substantial fine, would constitute a valuable deterrent, and one
that every other major regulatory agency has.

Representative PRICE. You say every other regulatory agency has
.similar powers, similar authority?

Mr. HENNESSEY. Yes, sir; all of the six major regulatory agencies
have civil penalty authority now.
(Subsequently, the AEC furnished the following information:)

Examples of the authority of the principal regulatory agencies to impose civil monetary
penalties

Federal Power Commission, 16 U.S.C. 825(n).
Securities Exchange Commission, 15 U.S.C. 78 ff(b).
Interstate Commerce Commission, 49 U.S.C. 20(7)(a).
Federal Trade Commission, 15 U.S.C. 45(1).
Federal Communications Commission, 47 U.S.C. 503, 504.
Federal Aviation Agency, 49 U.S.C. 1471.

Representative PRICE. That is all I have.
Chairman HOLIFIELD. Mr. Hosmer.

FEDERAL-STATE CONFLICT ON POWER TO REGULATE

Representative HOSMER. Would this function in a situation where,
say you were regulating a nuclear powerplant and somebody came out
and said, "Well, I am the sheriff of the county where it is and the
county board of supervisors has started to regulate the radiation
releases from this reactor", and he was creating quite a fuss, would you
be able to move in on such a person under this kind of setup?
Mr. HENNESSEY. The intervenor here who is trying to close down

the operation?
Representative HOSMER. Well, let us take a situation with which

you are somewhat more familiar.
Let us take the Northern States Power situation up in Minnesota

where you have people around trying to exercise duties that the AEC
claims to have been given exclusively under the Atomic Energy Act:
Whoever these State people are, could you move in on them with
this kind of legislation?
Mr. HENNESSEY. I don't think we could, Mr. Hosmer, either under

our bill or under Senator Pastore's bill.
I don't consider that the actions they are taking are violations of

any of the sections cited in the two bills.
Ft e pr es en t a tiv e HOSMER. In such a case as I have hypothesized

here, let us assume that the utility which finds itself aggrieved decided
to go into the State court and into the Federal court and sue the
State that was aggrieving it: Would you be inclined to recommend
that the U.S. Government file an amicus curiae brief and get busy
in the matter?
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Mr. HENNESSEY. It is certainly a matter of primary importance
to the Commission that the position established by the Congress
in enacting the Atomic Energy Act as to the exclusivity of AEC's
authority to regulate nuclear facilities from the standpoint of radio-
logical effect be upheld.
We have a very definite interest in the lawsuit. What the nature

,of the Government's participation, if any, in the lawsuit will be has
not been determined yet.

Representative HOSMER. Who are the powers that make such a
'determination?

Mr. HENNESSEY. In the final analysis, you come down to the
,Justice Department which has responsibility to represent all Govern-
ment agencies as their attorney in matters of litigation.

Representative HOSMER. I suppose as the client then, the AEC
would have to go to the Justice Department?
Mr. HENNESSEY. That is right.
Representative HOSMER. So that, there is somewhere in the AEC

some decisionmaking or recommendation power in this regard. Would
that be in the general manager's office, for instance, or where?
Mr. HOLLINGSWORTH. This is a regulatory matter, Mr. Hosmer,

certainly not mine.
Representative HOSMER. It is a matter of interference.
Mr. HENNESSEY. This matter is of sufficient importance that the

Commissioners would be interested in it and we, of course, don't have
full information yet. The defendant still has a couple of weeks to file
his answer, so we don't have the whole story. In fact, we don't even
know what the papers look like in the State court action.

Representative HOSMER. You know that law cases usually move
slowly. Do you think we will have the Commission back together here
again before this one gets over and they have a chance to make up their
minds on it?
Mr. HENNESSEY. We don't have any time limit even for inter-

vention. Of course, if the Government were to adopt the posture of
amicus curiae, that could be done at any time along the course of the
proceeding.

Representative HOSMER. Can you tell us whether you think the
Commission will make a timely decision in this instance?
Mr. HENNESSEY. I am sure there will be a timely decision as to the

Government's participation.
Representative HOSMER. Like some time next week?
Mr. HENNESSEY. At a very early date. We have commenced dis-

cussions already with the Department of Justice.
Representative HOSMER. Thank you.
Chairman HOLIFIELD. Are there further questions, Mr. England?

FORMER JEOPARDY

Mr. ENGLAND. I have just one, Mr. HoHeld.
On page 18, Mr. Hennessey, with respect to the "former jeopardy"

criticism you mentioned concerning S. 1878, if a provision along the
lines you quoted is not included in the bill to make it clear that a civil
penalty would be in addition to other possible sanctions, isn't it possible
that a person who was penalized under the civil penalties section of the
act—the proposed new section of the act—could successfully argue
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that this effectively barred the AEC from penalizing him under any
other section of the act?
I might note in this regard that the Federal Communications Com-

mission's civil penalties authority—in Title 47, United States Code,
sections 503 and 504—contains a specific provision nearly identical to
the language quoted.
Mr. HENNESSEY. Yes; I am familiar with that section, Mr. England.

I believe that that regulation which speaks in terms of a penalty under
this section of their regulations will not interfere with the imposition
of a penalty under some other section of their regulations. We don't
have the same kind of situation. This would be the only section of our
whole regulatory framework where we would have the authority to
impose penalties.
I think the language that would say the imposition of a penalty

under this new authority would not interfere with prosecution for any
criminal violations under our act would be appropriate in our case.
Mr. ENGLAND. Doesn't the Commission have authority to suspend,

modify, or revoke a license, and isn't this another penalty authority
that you have?
Mr. HENNESSEY. I had not considered it as that in this context

where we were establishing a penalty. I look at those other forms of
'action as more remedial than penalty.

Mr. ENGLAND. I see.
Just one final question. Would your problem with the quoted

language be dispelled if the word "other" were deleted where it first
appears in the sentence or if the word "criminal" were removed?
Mr. HENNESSEY. The suggestion is made that, instead of saying

"criminal penalty," we might say "civil sanctions," if that would
accomplish your objective here.
Mr. ENGLAND. The committee might want to consider that. Thank

you.
Chairman HOLIFIELD. Thank you.
If there are no further questions, we are going to ask our visitors to

retire at this time and we will go into executive session.
(Whereupon, at 3:45 p.m., Friday, September 12, 1969, the Joint

Committee proceeded into executive session.)
(Subsequent to the hearing the AEC furnished the following answers

to written committee questions:)
CONGRESS OF THE UNITED STATES,
JOINT COMMITTEE ON ATOMIC ENERGY,

Washington, D.C., September 18, 1969.
JOSEPH F. HENNESSEY, Esquire,
General Counsel, U.S. Atomic Energy Commission,
Washington, D.C.
DEAR MR. HENNESSEY: AS Chairman Holifield indicated at the close of your

testimony on the 1969 Omnibus Bill, there are a few additional questions the
answers to which will be helpful to the Committee in making a final determination
on the measures to be included in the final bill. The questions are set forth in the
enclosure and I would appreciate your replies thereto at your earliest convenience.

Sincerely yours,
EDWARD J. BALMER,

Executive Director.
Enclosure: Questions.
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U.S. ATOMIC ENERGY COMMISSION,
Washington, D.C., October 9, 1969.

Mr. EDWARD J. BAUSER,
Executive Director, Joint Committee on Atomic Energy,
Congress of the United States.
DEAR MR. BAUSER: This is in response to your letter of September 18, 1969,

forwarding additional questions concerning the 1969 Omnibus Bill.
The questions with our answers are enclosed.

Sincerely yours,
JOSEPH F. HENNESSEY,

General Counsel.

Enclosure: Questions and answers re compulsory licensing and civil penalties.

A. COMPULSORY PATENT LICENSING

Q. 1. The Arthur D. Little Report of December 1968, indicates at page 157 that
patent licensing on an inexpensive basis is available in the industry. If this is true,
why is there any need for an extension of Section 153?
A. The statement at page 157 of the Arthur D. Little Report of December

1968, has reference to the "heavy electrical industry" and that industry's policy
of according "inexpensive cross-licensing" of developments. It should be noted
that the Arthur D. Little Report refers to cross-licensing of the respective develop-
ments. The report does not address the practice followed when a company .has
no patents to license.

Furthermore, the statement was made in respect of the "heavy electrical in-
dustry". Section 153 is to apply to the atomic energy field across the board. We
have no evidence that inexpensive cross-licensing is the general practice in the
mechanical, chemical or even general electrical industry.
It is, of course, recognized that some of the larger corporations in the U.S.

have a policy of according nonexclusive licenses for royalties to responsible private
parties. However, neither such policy nor the policy of the heavy electrical industry
discussed by Arthur D. Little, Inc., can be stated to be the general rule in the
manufacturing, electrical, or chemical industries.
Q. 2. Is there anything analogous to this compulsory patent licensing authority in

other fields? Why should we continue to single out atomic energy for special treatment?
A. We are not aware that there is anything analogous to the compulsory patent

licensing authority in other fields in the United States. Compulsory patent
licensing is common in foreign countries. In the field of pharmaceuticals, Repre-
sentative Halpern introduced H.R. 7984 in the 91st Congress to amend the patent
laws to provide for compulsory licensing of prescription drug patents under
certain circumstances.
The initial basis for singling out the atomic energy industry was to have a

broad industrial base for atomic energy subject matter, and, as stated in the
testimony presented on September 12, certain areas of atomic energy technology
are just emerging and could produce a narrow or very limited industrial base.
Examples are Fast Breeder Reactors, peaceful uses of nuclear explosives, con-
trolled thermonuclear devices, medical uses of atomic energy, and space nuclear
systems. Therefore, in order to preserve a truly broad industrial base in these
areas, as well as other areas of atomic energy activity, the continuance of com-
pulsory licensing would appear justifiable.
Q. 3. Is there any legislation now pending in Congress which, if enacted, would

tend to defeat the action of the Joint Committee in extending Section 153?
A. There is no legislation pending in this Session of Congress that has been

referred to the AEC for comment or of which AEC is aware which would tend
to defeat the action of the Joint Committee in extending Section 153.

B. CIVIL PENALTIES

Q. 1. The AEC"s civil penalties bill (H.R. 9648)-covers fewer sections of the Atomic
Energy Act than Senator Pastore' s bill (S. 1878) and appears to be limited to violations
of licensing requirements concerning the use of source, byproduct or special nuclear
material. Senator Pastore's bill, on the other hand, includes other matters as well,
such as violations of regulations for the safeguarding of Restricted Data. Which bill

do you prefer in this regard, and why?
A. As stated in our testimony at the hearing on September 12, 1969, our pref-

erence is for the bill as set forth in H.R. 9648 (S. 1882). The basis for our position
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is that the Department of Justice believes that the danger of former jeopardywould be lessened if the power to impose penalties were limited to violations bylicensees of AEC rules and regulations and of conditions of their licenses. On theother hand, we have no objection to extending the coverage of the civil penaltiesto all licensing violations.
Q. 2. Neither of the civil penalty proposals appears to require an AEC hearing,or an opportunity for hearing, before such a penalty can be imposed; is that correct?Do you believe this comports with due process requirements?
We believe that the civil penalty legislation as proposed in both H.R. 9648 andS. 1878 comports with due process with respect to the absence of hearing require-ments. As previously stated, our proposed legislation was based upon the civilpenalty provisions in the Federal Aviation Act and the Federal CommunicationsAct.' Other regulatory agencies have similar statutes. Under this legislation analleged violator's guarantee of hearing is provided in Federal district courts. Aswe stated in our testimony, however, the Commission would follow the proceduresset forth in our "Rules of Practice" to provide any person charged with violationsan opportunity to show that he did not commit the violations or that they werecommitted under mitigating circumstances. We would also offer him the oppor-tunity to request ,a full administrative hearing before the Commission prior to adetermination that a civil penalty should be imposed.
Q. 8. Instead of court litigation as provided for under these bills, why wouldn't itbe preferable to have AEC conduct the entire proceedings within the Commission on anadministrative basis subject to the requirements of the Atomic Energy and Administra-tive Procedures Acts? Wouldn't this be fairer to and less expensive for the allegedoffender, who could still appeal an adverse decision to the courts?
A. 'Al.e do not believe that conducting the entire matter before the AEC would

necessarily be fairer or less expensive. We initially considered the approach ofhaving the entire civil penalties proceedings take place before the AEC, includinga full administrative hearing before the Commission and the right of the alleged
offender to contest the Commission's actions by appeal to a United States Court ofAppeal. As we understand it, no agency has been given this type of authority
because this would tend to cut off a judicial trial de novo of a "penalty" action.2A case involving formal regulatory action imposes approximately the same financial
burden upon the alleged offender, quite aside from the penalty itself, if levied.While the offender may appear pro se in a formal hearing before the Commissionand in Federal court, our experience has been that persons faced with such hear-ings before the Commission normally have been represented by counsel. Other
expenses involve the loss of time, travel, and other expenses incident to litigation.Finally it is not our purpose to seek novel statutory authority, which wouldtend to create court tests as to its validity. We seek only the same authority asthat provided to other Federal regulatory agencies.
Q. 4. You testified that it is important to emphasize that the proposed legislation, isremedial in nature and not punitive. Do you believe the Commission's proposal to havethe U.S. Attorney initiate formal court proceedings, rather than confining the matter toAEC administrative proceedings, is consistent with this view?
A. As stated above, the concept of referring civil penalties to the U.S. Attorneyfor formal court proceedings for enforcement is the approach commonly followedfor the imposition of civil penalties in the Federal jurisdiction. We do not believethat referral of the matter to the Department of Justice and to the Federal courtscauses the imposition of civil penalties to be more "punitive" than "remedial."It should also be emphasized that the proposed statute provides for informaldisposition or compromise of the penalty by the Attorney General, as well as bythe Commission.
Q. 5. You indicate in your testimony that a maximum civil penalty of $10,000 isprovided in the AEC bill for continuing violations.

(a) Under the terms of the bill (H.R. 9648) would that be $10,000 per month?A. Yes. As stated in the bill, the penalty for continuing violations shall not ex-ceed $10,000 for violations occurring within any period of 30 consecutive days.(b) When is a violation deemed to have "occurred" for purposes of computingthe 80-day period used to determine the maximum penalty?
A. The computation of a 30-day period would necessarily depend upon the cir-cumstances of the violation. For example, in a case where a licensee was not aware
49 U.S.C. 1471; 47 U.S.C. 503, 504.

2 The Department of Agriculture, under the authority of 7 U.S.C. 207, 210 in administering the stock-yard services provision of the "Packers and Stockyards Act, 1921," as part of a complex procedure, conductsa hearing before the agency. However, the statute also provides that enforcement must be made by a statecourt of record or a Federal court.



39

of the violation until brought to its attention by the Commission, the com
putation

of the 30-day period would begin at that time or after the time allowed the licen
see

for corrective action. On the other hand, if the evidence showed that a licens
ee

had knowingly permitted violations to continue, he would be subject to the penal
ty

for each consecutive 30-day period from the date the licensee first knew of the

violations. On the other hand, a violation need not continue for a total of 3
0 con-

secutive days to be subject to the $10,000 penalty. The 30-day perio
d merely

limits the number of times in which the penalty may be imposed to 30-day incre-

ments.
(c) Please provide some examples of what might constitute a f"violation" of

rules and regulations which the Commission contemplates would lead to imposition

of a monetary penalty. What type of violation does the Commission seek to reach

with this new authority?
A. As previously stated, we believe civil penalties would be an effective deter-

rent, where more than a reprimand or cease and desist order is needed, in case
s in

which a sanction is needed without depriving a licensee or his employees of their

means of livelihood and without requiring the cessation of an activity which might

be of material benefit to the public. Another type of case in which a civil penalty

might be particularly effective is one in which a licensee fails to remove conta
m-

ination in a reasonable period of time and maintain precautions to prevent possible

exposure of persons to radiation. Another situation would be one in which
 an

applicant has repeated violations of licensing requirements in which suspension
 or

revocation is not required. We wish to emphasize, however, that the most effective

remedy to employ will depend upon the facts in a particular case and the use of

civil penalties would not be restricted to specific types of violations.

Q. 6. Does this proposed bill provide for penalties in sufficiently large amounts to

be effective deterrents to licensees which are large corporations as well as to individua
ls?

A. We believe that the proposed bill does provide sufficiently large civil pen-

alties to be effective deterrents to our licensees. The bill provides for a p
enalty

of $5,000 for each violation, and, in the case of continuing violations, $10,000 for

violations occurring within any period of 30 consecutive days. We believ
e that

these amounts are adequate for even the largest utility or manufacturing com
pany.

On the other hand, we would not expect to impose penalties in the full amou
nt

against licensees such as individual radiographers or educational institutions up
on

whom the imposition of a smaller civil penalty would have the same deterrent

effect because of their lesser financial resources.
In addition, it has been our experience that in cases where we have found a

violation for which enforcement action should be instituted, the licensee is u
sually

guilty of several violations. In this event the amount of penalty could be mult
iplied

by the number of violations.
Q. 7. What procedures will the AEC adopt in its regulations to carry out th

e statu-

tory authority to impose civil penalties?
A. If we are granted the statutory authority to impose civil penalties

, we plan

to add to our "Rules of Practice," Title 10, Code of Federal Regulati
ons, Part

2, procedures similar to those outlined in my prepared statement which
 are also

similar to those adopted by the Federal Communications Commissi
on. The

FCC rules are set forth in 47 CFR § 1621, "Forfeitures relating to b
roadcast

licenses and permittees."
Essentially, they provide for a notice stating the pertinent facts and advi

sing

the person that he may (1) admit liability, (2) show in writing why he s
hould not

be held liable, and (3) admit liability but show reasons why the amount 
of for-

feiture is excessive. After consideration of the reply, an order declaring no
nliability

or establishing the amount of the forfeiture is issued. If the licensee 
does not

choose to pay the amount, he may file an application for mitigation or 
remission

in writing. If the matter is not settled through this means, it is referred 
to the

Attorney General for appropriate civil action.
As outlined in our testimony, we would provide notice to an alleged offen

der

following the existing noticing provisions of our "Rules of Practice." This
 notice

would specify the violations alleged and the amount of the proposed civil
 penalty.

It would provide him a reasonable opportunity to show that he has not commit
ted

the violations charged or that such violations took place under mitiga
ting cir-

cumstances. He would be offered an opportunity for a formal hearing before 
the

Commission. The notice would also provide that in the event a civil pena
lty is

levied and not paid, the matter may be referred to the Department of 
Justice.

In the event a hearing is requested before the Coimmssion, a notice of hear
ing,

in accordance with the existing procedures in our "Rules of Practice," wou
ld

be ordered by the Commission and conducted before an AEC hearing exam
iner.
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The examiner's decision would be subject to review by the Commission uponthe filing of exceptions or upon its own motion, as in our enforcement cases.Q. 8. How will the amounts of civil penalties be determined?
A. As noted above the purpose of imposing civil penalties is remedial to deterpersons from violating licensing provisions of the Act and terms and conditionsof licenses. In determining the amount of a suitable penalty, we would considerthe nature and number of the violations, the steps taken by the applicant to correctthem prior to discovery by the inspector, and the overall scope of the licensee'soperations under the license to determine that it will, in fact, have a deterrenteffect. Accordingly, it will be necessary to determine on an ad hoc basis the extentof the civil penalty. As we develop experience, it may be desirable to issue specificregulations on the subject. III
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APPENDIX 1

STATEMENT BY WASHINGTON OFFICE OF THE AMERICAN CIVIL
LIBERTIES UNION

AMERICAN CIVIL LIBERTIES UNION,
Washington, D.C., September 16, 1969.

MEMORANDUM

To: Joint Committee on Atomic Energy.
From: Lawrence Speiser, Director, Washington Office, American Civil Liberties

Union.
Re H.R. 9644, to amend the Atomic Energy Act of 1954 to provide that life

imprisonment shall be the maximum criminal penalty for certain offenses
and for other purposes.

The American Civil Liberties Union strongly supports provisions in H.R. 9644
which would eliminate the death penalty for offenses under the Atomic Energy
Act of 1954. These provisions will not only correct the clear constitutional infirmi-
ties of the present law, but also recognize and promote the continued trend toward
complete abolition of the death penalty from our criminal justice system.
The Atomic Energy Act of 1954 now provides that for violations of §§ 222,

224(a), 225 and 226, with intent to injure the United States or secure an advantage
to any foreign power, the maximum criminal penalty shall be,
". . . death or imprisonment for life (but, the penalty of death or imprisonment

for life may be imposed only upon recommendation of the jury."
The following offenses are included: unlawful 

communication, 
acquisition,

removal, concealment or tampering with Restricted Data (§§ 224(a), 225, and
226); unlawful interference with the Commission's recapture of special 'nuclear
material; unlawful interference with entry into any plant or facility; unlawful
possession of or dealing in special nuclear material without a general or specific
license; and the unauthorized possession, manufacture, or transfer of an atomic
weapon (§ 222). H.R. 9644 would, among other things, amend the law so that in
each case, imprisonment for life would be the maximum penalty without regard
to a jury recommendation.

These amendments are both necessary and desirable.
In our view, both the death penalty and life imprisonment provisions of present

law are unconstitutional and, hence, unenforceable. In United States v. Jackson,
390 U.S. 570 (1968) the Supreme Court invalidated that section of the Federal
Kidnapping Act (18 U.S.C. § 1201(a)), which provided that a defendant con-
victed under the Act
". . . shall be punished (1) by death if the kidnapped person has not been

liberated unharmed, and if the verdict of the jury shall so recommend." (emphasis
added)
The Court held that since the statute authorized the death penalty only on the

recommendation of the jury, and not if the case were tried by a judge or a guilty
plea entered, it imposed an impermissible burden on the exercise of the Fifth
Amendment right not to plead guilty and the Sixth Amendment right to demand
a jury trial.
The Jackson decision is directly applicable to both the death and life imprison-

ment provisions of the Atomic Energy Act. Neither penalty can be imposed except
on the recommendation of the jury. Thus where a defendant is tried by the Court
alone or chooses to enter a guilty plea, the maximum punishment which can be
imposed is the statutory fine ($10,000 or $20,000) and/or imprisonment for a
specific (10-20) number of years. As in the Federal Kidnapping Act, this scheme

(41)1
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subjects a defendant who chooses to assert his right to a jury trial to the hazard
of increased punishment. In light of Jackson, then, a defendant tried and con-
v.icted by a jury for an offense under the Atomic Energy Act could not constitu-
tionally be given either a life sentence or the death penalty regardless of the
jury's recommendation. Thus the proposed amendments are necessary to eliminate
in fact from the statute the unconstitutional provisions already eliminated in
effect therefrom by the decisional law, and restore life imprisonment as the
maximum penalty for violations under the Act.
The Atomic Energy Commission has endorsed these proposed changes, con-

cluding, in the words of Congressman Holifield, "that the death penalty may
properly be deleted and that a maximum penalty of life imprisonment is suffi-
,ciently severe, in view of the trend of opinion away from the use of capital punish-
ment, doubt whether the death penalty serves as a substantial deterrent, the
'very small number of executions for any crimes in the United States during the
past decade, and the views of some legal scholars and penologists that capital
punishment has a harmful effect upon the administration of justice." In this the
ACLU heartily concurs.
The ACLU opposes all capital punishment on three constitutional grounds:

,(1) that it is a denial of equal protection of the laws; (2) that due process is fre-
.quently denied by the existence of the death penalty; and (3) that the death
penalty is cruel and unusual punishment.
The first of these grounds—denial of equal protection—is evident from the most

•cursory examination of death penalty statistics, by any statistical reckoning. The
,death penalty is the special privilege of the poor, the friendless and the Negro. In
Pennsylvania, to pick an example at random, those who cannot afford their own
legal counsel have been executed in the ratio of 4 to 1 compared with those who
can afford private counsel.
The statistics about Negro executions are even more compelling. Since 1930,

53.7% of those executed have been Negroes, who represent 10% of our population.

In Ohio in one year, 1958-1959, 78% of the Negroes convicted of murder were

executed, while only 51% of the whites convicted received the ultimate penalty.

Eighteen states impose the death penalty for rape. In a 14 year period, 444 persons

were executed in these states for rape. Of this total 399 were Negro and 2 were

Indian. No white man has ever been executed for raping a Negro woman. Six

states have executed only Negro defendants.
The second ground—denial of due process—permeates the conduct of capital

cases. Defendants are frequently coerced into pleading guilty and waiving jury

trials because of the threat that they will be executed if they do not. Prosecutors

commonly press for a capital charge in order to get a conviction minded jury, re-

ducing the charge only when they are assured a jury in favor of capital punishment

and thus more likely to be harsh in sentencing. And, of course, the ultimate denial

of due process is the cutting short of the post-conviction appeal process by the

execution of the defendant. There is no way to rectify error once that happens.

Finally, the concept that capital punishment is cruel and unusual punishment

has been proven from many points of view. Our prison chaplains, correctional

officials and psychologists have eloquently described the mental torture of the

victim awaiting death for months, sometimes for years. They have clinically

described the aberrations, the withdrawal from life, the regression into infantilism

that frequently accompanies the stay on death row, the prisoner suspended be-

tween false hopes and black despair. The torture of the execution itself turns its

victims into a writhing mass of pain.
But more than this, capital punishment takes a cruel toll of the collective

conscience of all Americans. Having been taught to reverence life, we are forced

to be collaborators in official killings. By themselves, these three points loom

large with any thoughtful American. What makes them decisive is that there is

no counterbalance of social utility or wisdom to bolster the position in favor of

retaining the death penalty.
The chief argument of death penalty proponents is that it deters crime but

there is not a scintilla of evidence to support it. Every single study done proves

that the death penalty does not have the slightest effect on lowering the crime

rate. In fact, the violence of the death penalty seems to march hand in hand with

the violence of murder. Thus, Georgia, which has executed more prisoners than

any other state also has the highest murder rate.
This point has special force with regard to H.R. 9644. The kind of Atomic

Energy Act crimes which are at issue here are not likely to be committed solely

for private gain by one calculating the benefits and risks. Rather they are likely

to be prompted by a "fanatic" desire to aid an enemy or injure the United States.
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The death penalty as a deterrent would be singularly ineffective against such
fanaticism.

More and more, the American people have rejected the death penalty as a
solution to crime. Only five years ago, when the American Civil Liberties Union
adopted its position opposing capital punishment, we were one of a handful of
organizations opposed—a small current against a tide of public opinion. Today,
that tide has turned and is rising steadily and irreversibly. The Gallup Poll shows
that only 4 out of 10 Americans now favor keeping the death penalty. Legislation
has been introduced in both Houses of Congress reflective of this trend in opinion,
proposing nationwide abolition of the death penalty. The Senate bill, S. 2301, was
introduced by Senator Hart and 10 cosponsors representing both sides of the aisle.
In addition, the judicial system is recognizing the validity of the constitutional

arguments against the death penalty. In Witherspoon v. Illinois, 391 U.S. 510
(1968) the Supreme Court ruled that since the majority of Americans are now
opposed to the death penalty, it was a denial of an impartial jury to exclude those
with scruples against capital punishment from serving on juries in capital cases.
Scheduled for argument before the Court when it convenes in October is Maxwell
v. Bishop, involving a challenge to the constitutionality of the Arkansas death
penalty procedures, which could spell the end of capital punishment throughout
the United States.

While the trend is clear in both public opinion and judicial decision we need not
focus alone, on total abolition. Where as here, there is a need for revision of the
penalty provisions of a specific statute, that revision can and should recognize
and support this trend. At every opportunity, Congress representing the American
people should give leadership and voice in their desire to have this medieval
practice abolished as it is in every other Western democracy. Passage of H.R.
9644 would be another important step toward this goal. That, in turn, will be a
giant step toward the day when we can mete out rehabilitation to criminals, not
revenge; treat social disorders from their root causes, not by repression; and make
the phrase "Equal Justice Under Law" a reality.

APPENDIX 2

JOINT COMMITTEE ON ATOMIC ENERGY PRESS RELEASE DATED
SEPTEMBER 8, 1969, ANNOUNCING HEARINGS ON "OMNIBUS"
LEGISLATION

LEGISLATION DEALING WITH PENAL PROVISIONS, CIVIL PENALTIES AND
COMPULSORY PATENT LICENSING

Chairman Chet Holifield of the Joint Committee on Atomic Energy today
_announced that the Committee has scheduled a hearing on several pieces of
proposed legislation for 2:00 p.m., Friday, September 12. Representatives of the
Atomic Energy Commission will testify. The hearings will be held in the Joint
Committee's public hearing room (S-407, Capitol Building).
The bills to be considered are summarized below. All would amend the Atomic

Energy Act of 1954, as amended.
H.R. 12697 (introduced by Representatives Holifield and Price, by request,

.July 9, 1969)—To extend ABC's compulsory patent licensing authority to
September 1, 1974.
S. 1878 (introduced by Mr. Pastore on April 18, 1969 and identical to S. 3958

introduced by Mr. Pastore in the 90th Congress on August 1, 1968)—To amend
Sections 222, 224a., 225 and 226 to delete the capital punishment penalty and the
requirement for a specific recommendation by the jury before the maximum
penalty prescribed may be imposed on an offender (the life imprisonment penalty
presently provided in these sections would be retained) ; to amend Section 222
to increase the criminal penalties which could be imposed for unauthorized diver-
-sion of special nuclear material, and for certain related offenses; and to confer
on the AEC authority to impose civil monetary penalties in addition to the
AEC's present authority to modify, suspend or revoke a license for violations of
health and safety regulatory requirements.
H.R. 9644 (introduced by Representative Holifield, by request, March 27,

1969) and S. 1879 (Mr. Pastore, by request, April 18, 1969)—To delete the refer-
,ence in certain sections to the death penalty and to the requirement that life
imprisonment or the death penalty can be imposed only on the recommendation
•of a jury, and to substitute the maximum penalty of life imprisonment without
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reference to a recommendation of the jury; and to increase the criminal penalties
for unauthorized diversion of special nuclear Material and related offenses.
H.R. 9648 (introduced by Representative Holifield, by request, March 27, 1969)

and S. 18n (Mr. Pastore, by request, April 18, 1969)—To authorize the AEC to
levy civil monetary penalties for violations of regulations, orders, and license
conditions by licensees.

It is planned to consolidate the contents of the preceding bills into an Omnibus
bill in order to expedite the legislative program.
Those desiring to submit statements to the Committee on these matters are

asked to send them in before September 26, 1969.

APPENDIX 3

AEC LETTER DA TED JANUARY 10, 1969, TRANSMITTING PROPOSED
LEGISLATION TO PROVIDE THAT LIFE IMPRISONMENT SHALL BE
MAXIMUM CRIMINAL PENALTY FOR CERTAIN OFFENSES, AND TO
INCREASE THE CRIMINAL PENALTIES FOR UNAUTHORIZED DIVER-
SION OF SPECIAL NUCLEAR MATERIAL AND RELATED OFFENSES
(H.R. 9644, S. 1879).

HOD. JOHN 0. PASTORE,
Chairman, Joint Committee on Atomic Energy,
Congress of the United States.
DEAR SENATOR PASTORE: I am enclosing a copy of proposed legislation which is

being transmitted today to the Speaker of the House of Representatives and the
President of the Senate which would amend the Atomic Energy Act of 1954, as
amended, to provide that life imprisonment shall be the maximum criminal
penalty for certain offenses, and to increase the criminal penalties for unauthorized
diversion of special nuclear material and related offenses.

Cordially,

Hon. HUBERT H. HUMPHREY,
President of the Senate.
DEAR MR. PRESIDENT: Transmitted herewith is a Commission proposal in the-

form of a draft bill "To amend the Atomic Energy Act of 1954, as amended, to
provide that life imprisonment shall be the maximum criminal penalty for certain
offenses, to increase the criminal penalties for unauthorized diversion of special
nuclear material and related offenses, and for other purposes." Appendix "A" is
the text of the draft bill. Appendix AI" is an analysis of the draft bill. Appendix
"C" is a comparative presentation of the draft bill.

Sections 1 through 4 of the proposed legislation would amend Sections 222,
224 a., 225, and 226 of the Atomic Energy Act by deleting the reference to the-
death penalty and to the requirement that life imprisonment or the death penalty
could be imposed only on the recommendation of the jury, and substituting the
maximum penalty of life imprisonment without reference to a recommendation
of the jury.

Section 1 would also amend Section 222 of the Act to increase the maximum
criminal penalties for unauthorized diversion of special nuclear material and
related offenses to imprisonment for ten years and a fine of $10,000, when the
offense is committed without the intent to injure the United States or secure an
advantage to any foreign nation. The present maximum penalties are imprison—
ment for five years and a fine of $10,000.
The proposed amendments of the Atomic Energy Act would have no budgetary

effect. Enactment is not expected to result in additional man-years of employment
during the first five years following its passage.
The Bureau of the Budget has advised us in December 1968 that there would

be no objection to our submission of the proposed legislation to the Congress.
Cordially,

GLENN T. SEABORG,
Chairman.

U.S. ATOMIC ENERGY COMMISSION,
Washington, D.C., January 10, 1969.

GLENN T. SEABORG,
Chairma

U.S. ATOMIC ENERGY COMMISSION,
Washington, D.C., January 10, 1969.
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APPENDIX "A"

A BILL To amend the Atomic Energy Act of 1954, as amended, to provi
de that life imprisonment shall

be the maximum criminal penalty for certain offenses, to increase the crimi
nal penalties for unauthorized

diversion of special nuclear material and related offenses, and for other
 purposes

Be it enacted by the Senate .and House of Representatives of the United S
tates of

America in Congress assembled, That the Atomic Energy Act of 1954, as
 amended,

is hereby further amended as follows:
SEC. 1. Section 222 is amended by striking "five" and "by death 

or imprison-

ment for life (but the penalty of death or imprisonment for life may b
e imposed

only upon recommendation of the jury), or by a fine of not more than $
20,000 or by

imprisonment for not more than twenty years, or both", and i
nserting in lieu

thereof "ten" and "by imprisonment for any term of years or for life;
 or by a fine

of not more than $20,000, or both", respectively.
SEC. 2. Subsection a. of Section 224 is amended by striking "by de

ath or im-

prisonment for life (but the penalty of death or imprisonment for
 life may be

imposed only upon recommendation of the jury), or by a fine of no
t more than

$20,000 or by imprisonment for not more than twenty years, or both", a
nd insert-

ing in lieu thereof "by imprisonment for any term of years or for life, or b
y a fine

of not more than $20,000, or both".
SEC. 3. Section 225 is amended by striking "by death or imprisonme

nt for life

(but the penalty of death or imprisonment for life may be imposed 
only upon

recommendation of the jury), or by a fine of not more than $20,0
00 or by im-

prisonment for not more than twenty years, or both", and inserting in
 lieu thereof

"by imprisonment for any term of years or for life, ,or by a fine of no
t more than

$20,000, or both".
SEC. 4. Section 226 is amended by striking "by death or imprisonment

 for life

(but the penalty of death or imprisonment for life may be impo
sed only upon

recommendation of the jury), or by a fine of not more than $20,000 or 
by imprison-

ment for not more than twenty years, or both", and inserting in lieu there
of "by

imprisonment for any term of years or for life, or by a fine of not more t
han $20,000,

or both".
APPENDIX "B"

ANALYSIS OF DRAFT BILL

Sections 1 through 4 of the proposed legislation would restore lif
e impnsonmen

as the maximum criminal penalty for violations of Sections 222
, 224 a., 225, and

226 of the Atomic Energy Act of 1954. Section 1 would also amend
 Section 222

of the Act to increase the maximum criminal penalties for unautho
rized diversion

of special nuclear material and related offenses to imprisonment for t
en years and

a fine of $10,000, when the offense is committed without the intent to 
injure the

United States or secure an advantage to any foreign nation.

Section 222 of the Atomic Energy Act provides criminal sanctions for vi
olations

of Sections 57, 92, and 101 and for unlawful interference with the Comm
ission's

recapture of special nuclear material or entry into any plant or fa
cility under

Section 108. Section 57 prohibits possession of or dealing in special n
uclear mate-

rial without a general or specific license issued by the Commission. Und
er section

92, the unauthorized possession, manufacture or transfer of an ato
mic weapon

is unalwful. Section 101 requires a Commission license for the possessi
on, manu-

facture or transfer of a production or utilization facility. Section 10
8 authorizes

the Commission, when a state of war or national emergency exists
, to order the

recapture of special nuclear material or the operation of any licen
sed facility and

to enter any plant or facility to carry out these orders.
In the absence of intent to injure the United States or secure an advan

tage

to any foreign nation, the maximum penalty for a violation of Secti
on 222 is

imprisonment for five years and a fine of $10,000. With such an intent
, the penalty

is death or imprisonment for life (if recommended by a jury) or a fine of
 not more

than $20,000 or imprisonment for not more than 20 years, or both.

Sections 224 a., 225, and 226 of the Atomic Energy Act provide 
criminal pen-

alties, respectively, for the unlawful communication of Restricted D
ata, the un-

lawful acquisition of Restricted Data, and removal or concealment of or 
tampering

with Restricted Data. With intent to injure the United States or 
to secure an

advantage to any foreign nation, the penalty for violation of each 
of these sec-

tions is death or imprisonment for life (if recommended by a jury)
 or a fine of

not more than $20,000 or imprisonment for not more than 90. years, or both.

34-522--69-4
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On April 8, 1968, the United States Supreme Court, in the case of United Statesv. Jackson, 390 U.S. 570, held unconstitutional the death penalty provision ofthe Federal Kidnaping Act. Because the language of the Kidnaping Act is com-parable to the death and life imprisonment penalty provisions of Sections 222,224 a., 225, and 226 of the Act, it is believed that these provisions might be sub-ject to a similar constitutional attack. The maximum penalties which may nowbe imposed therefore appear to be imprisonment for 20 years and a fine of $20,000.It is proposed that life imprisonment be made the maximum penalty for violatingeach of these sections, without regard to a jury recommendation. The Commissionhas concluded that the death penalty may properly be deleted and that a maximumpenalty of life imprisonment is sufficiently severe, in view of the trend of opinionaway from the use of capital punishment, doubt whether the death penalty servesas a substantial deterrent, the very small number of executions for any crimes inthe United States during the past decade, and the views of some legal scholarsand penologists that capital punishment has a harmful effect upon the administra-tion of justice.
One of the most significant crimes punishable under Section 222 is unauthorizeddiversion of special nuclear material, which is a violation of Section 57. An un-authorized diversion by a thief or even a terrorist, insurrectionist or criminalgroup might conceivably be found to lack intent to injure the United States orsecure an advantage to any foreign nation. An Ad Hoc Advisory Panel on Safe-guarding Special Nuclear Material recently recommended that the maximumpenalty for diversion lacking the specific intent be increased. The Panel felt thatthe existing penalties "may not be a sufficient deterrent to illicit transactionsinvolving materials valued in excess of millions of dollars."An increase in the maximum penalties for a violation of Section 222 to imprison-ment for ten years and a fine of $10,000 would perhaps increase the deterrenteffect on a potential diverter. The increased penalties would also be comparableto those for crimes of similar gravity, Such as theft of Government property(ten years' imprisonment and a $10,000 fine) and theft of property in interstateor foreign commerce (ten years' imprisonment and a $5,000 fine). No increase inthe maximum fine is proposed. Because of the intrinsic value of special nuclearmaterial, imprisonment would seem to be a more suitable deterrent than a fine.The proposed amendments would have no budgetary effect. Enactment is notexpected to result in additional man-years of employment during the first fiveyears following its passage.

APPENDIX "C"

COMPARATIVE DRAFT, ATOMIC ENERGY ACT OF 1954, AS AMENDED
"SEC. 222. VIOLATION OF SPECIFIC SECTIONS.—Whoever willfully violates, at-tempts to violate, or conspires to violate, any provision of sections 57, 92, or 101, orwhoever unlawfully interferes, attempts to interfere, or conspires to interfere withany recapture or entry under section 108, shall, upon conviction thereof, bepunished by a fine of not more than $10,000 or by imprisonment for not more than[five] ten years, or both, except that whoever commits such an offense with intentto injure the United States or with intent to secure an advantage to any foreignnation shall, upon conviction thereof, be punished [by death or imprisonment forlife (but the penalty of death or imprisonment for life may be imposed only uponrecommendation of the jury), or by a fine of not more than $20,000 or by imprison-ment for not more than twenty years, or both] by imprisonment for any term ofyears or for life, or a fine of not more than $20,000, or both.""SEC. 224. COMMUNICATION OF RESTRICTED DATA.-Whoever, lawfully or un-lawfully, having possession of, access to, control over, or being entrusted withany document, writing, sketch, photograph, plan, model, instrument, appliance,note, or information involving or incorporating Restricted Data—"a. communicates, transmits, or discloses the same to any individual or person,or attempts or conspires to do any of the foregoing, with intent to injure theUnited States or with intent to secure an advantage to any foreign nation, uponconviction thereof, shall be punished [by death or imprisonment for life (but thepenalty of death or imprisonment for life may be imposed only upon recommenda-tion of the jury), or by a fine of not more than $20,000 or imprisonment for notmore than twenty years, or both] by imprisonment for any term of years or for life,or a fine of not more than $20,000, or both;"



47

"SEC. 225. RECEIPT OF RESTRICTED DATA.—Whoeve
r, with intent to injure

the United States or with intent to secure an advan
tage to any foreign nation,

acquires, or attempts or conspires to acquire any 
document, writing, sketch,

photograph, plan, model, instrument, appliance, note
, or information involving

or incorporating Restricted Data shall, upon convicti
on thereof, be punished [by

death or imprisonment for life (but the penalty of d
eath or imprisonment for life

may be imposed only upon recommendation of the jury), o
r by a fine of not more

than $20,000 or imprisonment for not more than twen
ty years, or both] by im-

prisonment for any term of years or for life, or a fine of no
t more than $20,000, or both.

"SEC. 226. TAMPERING WITH RESTRICTED DATA.—Wh
oever, with intent to in-

jure the United States or with intent to secure an ad
vantage to any foreign nation,

removes, conceals, tampers with, alters, mutilates, or 
destroys any document,

writing, sketch, photograph, plan, model, instrument, a
ppliance, or note involving

or incorporating Restricted Data and used by any
 individual or person in connec-

tion with the production of special nuclear material, 
or research or development

relating to atomic energy, conducted by the United S
tates, or financed in whole

or in part by Federal funds, or conducted with the a
id of special nuclear material,

shall be punished [by death or imprisonment for
 life (but the penalty of death

or imprisonment for life may be imposed only upon reco
mmendation of the jury),

or by a fine of not more than $20,000 or imprisonmen
t for not more than twenty

years, or both] by imprisonment for any term of years
 or for life, or a fine of not

more than $20,000, or both."

Hon. JOHN W. MCCORMACK,
Speaker of the House of Representatives.

DEAR MR. SPEAKER: Transmitted herewith is a Com
mission proposal in the

form of a draft bill "To amend the Atomic Energy A
ct of 1954, as amended, to

provide that life imprisonment shall be the maximum 
criminal penalty for certain

offenses, to increase the criminal penalties for unauth
orized diversion of special

nuclear material and related offenses, and for other
 purposes." Appendix "A" is

the text of the draft bill. Appendix "B" is an analys
is of the draft bill. Appendix

"C" is a comparative presentation of the draft bill.

Sections 1 through 4 of the proposed legislation w
ould amend Sections 222,

224a., 225, and 226 of the Atomic Energy Act by
 deleting the reference to the

death penalty and to the requirement that life imp
risonment or the death penalty

could be imposed only on the recommendation o
f the jury, and substituting the

maximum penalty of life imprisonment without refer
ence to a recommendation

of the jury.
Section 1 would also amend Section 222 of the Act t

o increase the maximum

criminal penalties for unauthorized diversion of 
special nuclear material and

related offenses to imprisonment for ten years a
nd a fine of $10,000, when the

offense is committed without the intent to injure th
e United States or secure an

advantage to any foreign nation. The present max
imum penalties are imprison-

ment for five years and a fine of $10,000.

The proposed amendments of the Atomic Energy Ac
t would have no budgetary

effect. Enactment is not expected to result in addit
ional man-years of employment

during the first five years following its passage. Th
e Bureau of the Budget has

advised us in December 1968 that there would be no 
objection to our submission

of the proposed legislation to the Congress.
Cordially,

U.S. ATOMIC ENERGY COMMISSION,
Washington, D.C., January 10, 1969.

GLENN T. SEABORG,
Chairman.
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APPENDIX 4

Hon. JOHN 0. PASTORE,
Chairman

' 
Joint Committee on Atomic Energy,

Congress of the United States.
DEAR SENATORE PASTORE: Enclosed is a copy of proposed legislation which isbeing transmitted today to the President of the Senate and the Speaker of theHouse of Representatives. The legislation would amend the Atomic Energy Actof 1954, as amended, by adding a new section which would authorize the Com-mission to levy civil monetary penalties for violations of regulations, orders andlicense conditions by licensees. It would also clarify Section 221 c. of the Act byproviding that this section does not require the approval of the Attorney Generalprior to the initiation of administrative action by the Commission not only withrespect to the imposition of civil penalties, but also for any other enforcementaction the Commission is now authorized to bring.
Specifically, the proposed legislation would amend the Atomic Energy Act byadding thereto a new Section 234 entitled "Civil Monetary Penalties for Violationsof Licensing Requirements." This section would authorize the Commission toimpose fines not to exceed $5,000 for each single violation and not to exceed$10,000 for continuing violations by any person licensed pursuant to Sections 53,62, 81, or 101 of the Act, of the regulations, orders, or conditions of licenses issuedthereunder. Under this proposal, if an offender failed to pay the matter would bereferred to the Attorney General who would be authorized to bring civil actionin a court of competent jurisdiction.
The same remedial authority has been conferred by statute upon other regula-tory agencies, such as the Federal Communication Commission and FederalAviation Agency, to assist them in carrying out their regulatory functions. Theproposed legislation is modeled upon similar provisions in the Federal Communica-tions Act (47 U.S.C. 503, 504) and the Federal Aviation Act (49 U.S.C. 1471).Such authority is civil only and would not bar criminal prosecution whereappropriate.
Under the present Act the Commission has authority to suspend and revokelicenses and to issue "cease and desist" orders. It has been the Commission'sexperience, however, that these enforcement remedies may not be in the publicinterest in some cases. For this reason the Commission has concluded that theauthority to impose civil penalties would materially assist it in carrying out itsprogram to protect public health and safety and the common defense and security.A penalty could be levied, where suspension or revocation is not required, withoutdepriving a licensee of his means of livelihood or without requiring the cessationof an activity which might be of material benefit to the public.The Bureau of the Budget has advised by a letter dated January 16, 1969, thatit has no objection to the Commission submitting the proposed bill for considera-tion by the Congress.
By your letter of August 6, 1968, you requested our comments on S. 3958, 90thCongress, which was a bill introduced on August 1, 1968, by Senator Pastore "Toamend Chapter 18 of the Atomic Energy Act of 1954, as amended, and for otherpurposes." This bill is similar in purpose to the proposed legislation we have sub-mitted. The principal difference between S. 3958 and the proposed bill relates tothe question of double jeopardy. In considering revisions of our initial drafts withinthe executive branch of the Government, it became clear that the proposed legisla-tion should emphasize that it is remedial in nature and not punitive. It is importantthat the imposition of a civil penalty will in no way create a former jeopardyquestion which might bar subsequent criminal prosecution in an appropriate case.For this reason, we believe that it is particularly necessary to delete the sentencein Section 234 a. of S. 3958 which provides that "Penalties prescribed by thissection shall be in addition to any other specific or general criminal penalties pro-vided by law and any other sanctions authorized by this Act, including revocation,suspension or modifications of license." [Emphasis supplied.]

AEC LETTER DATED JANUARY 17, 1969, TRANSMITTING PROPOSED'LEGISLATION TO AUTHORIZE AEC TO LEVY CIVIL MONETARYPENALTIES FOR VIOLATIONS OF REGULATIONS, ORDERS, AND LI-CENSE CONDITIONS BY LICENSEES (H.R. 9648, S. 1822)

U.S. ATOMIC ENERGY COMMISSION,
Washington, D.C., January 17, 1969.
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We understand that if any provision such as the quoted sentence were included
in a new civil penalties provision, the Department of Justice would wish to par-
ticipate initially in determining whether a "civil penalty" should be imposed or
whether criminal prosecution under an appropriate provision of Chapter 18 of the
Act should be initiated.
It is considered desirable to provide discretion to the Department of Justice,

after the matter has been referred to it by the Commission, to determine whether
civil action to collect a penalty should be instituted since that Department would
have basic responsibility for the action. We also feel it is advisable to provide that
both the Commission and the Department of Justice shall have authority to com-
promise, mitigate and remit penalties at such time as the matter is within its
jurisdiction.

Because of questions as to the finality of the determinations, it is considered
preferable not to provide that civil penalties may be deducted from any sums ow-
ing from the United States to the persons charged. After judgment, a setoff can be
effected against a violator without benefit of special legislation. Rather than pro-
vide that a civil action for collection should be brought within one year from the
date of notification, it appears preferable to be silent on this point so that the exist-
ing five year statute of limitations for the collection of fines, penalties and for-
feitures will apply.

Cordially,
GLENN T. SEABORG,

Chairman.

PROPOSED STATUTORY AMENDMENT PROVIDING FOR CIVIL PENALTIES

A BILL To amend chapter 18 of the Atomic Energy Act of 1954, as amended, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, The Atomic Energy Act of 1954, as amended, is
amended by adding thereto the following new section:
"SEC. 234. CIVIL MONETARY PENALTIES FOR VIOLATIONS OF LICENSING

REQUIREMENTS—
"a. Any person licensed pursuant to sections 53, 62, 81, and 101 of this Act who

violates any provision of the regulations, orders, or licenses issued under such
sections shall be subject to a civil penalty, to be imposed by the Commission, not
to exceed $5,000 for each such violation. In the case of continuing violations the
civil penalty shall not exceed $10,000 for violations occurring within any period
of thirty consecutive days. The Commission shall have the power to compromise,
mitigate or remit such penalties.
"b. Whenever the Commission has reason to believe that a person has become

subject to the imposition of a civil penalty under the provisions of this section,
it shall notify such person of its intention to impose a civil penalty and of the
proposed amount thereof, and give him a reasonable opportunity to show in
writing either that he has not committed the violation charged, or that such viola-
tion took place under mitigating circumstances. The notice shall also advise such
person that upon failure to pay the civil penalty subsequently determined by the
Commission, if any, the penalty may be collected by civil action.
"c. On the request of the Commission, the Attorney General is authorized to

institute a civil action to collect a penalty imposed pursuant to this section. The
Attorney General shall have the exclusive power to compromise, mitigate, or
remit such civil penalties as are referred to him for collection."
"SEC. 2. Subsection 221 c. of the Atomic Energy Act of 1954, as amended, is

amended to read as follows:
"No action shall be brought against any individual or person for any violation

under this Act unless and until the Attorney General of the United States has
advised the Commission with respect to such action and no such action shall be
commenced except by the Attorney General of the United States: Provided, how-
ever, That no action shall be brought under sections 222, 223, 224, 225, or 226
except by the express direction of the Attorney General: And provided further,
That nothing in this subsection shall be construed as applying to administrative
action taken by the Commission."

ANALYSIS OF PROPOSED LEGISLATION

The proposed legislation would amend the Atomic Energy Act by adding thereto
a new Section 234 entitled "Civil Monetary Penalties for Violations of Licensing
Requirements" and by changing Section 221 to make clear that "actions" to be
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instituted by the Attorney General do not include administrative actions by the
Commission. Section 234 would authorize the Commission to impose fines of not
in excess of $5,000 for each single violation and not in execss of $10,000 for con-
tinuing violations by any person licensed pursuant to sections 53, 62, 81, or 10t
of the Act, of any regulations, orders or licenses issued under such sections. The
same remedial authority has been conferred by statute upon other regulatory
agencies, such as the Federal Communications Commission and Federal Aviation
Agency, to assist them in carrying out their regulatory functions. The proposed
legislation is modeled upon similar provisions in the Federal Communications Act
(47 U.S.C. 503, 504) and the Federal Aviation Act (49 U.S.C. 1471). Such
authority is civil only and would not bar criminal prosecution where appropriate.
It would not apply to the Commission contractors or other persons who are
exempt from licensing.

In accordance with the requirements of the Administrative Procedure Act and
the Commission's regulations, the Commission issues notices of violation to any
licensee who appears to have violated any of the Commission's regulations, orders
or conditions of licenses, except in cases where the public health interests or safety
require the omission of such notice or where the violations are found to be willful.
Notice of the proposed imposition of a civil penalty would be made as part of this
existing notification procedure or by special notice. In cases where the notice of
violation is omitted, a special notice of the imposition of a civil penalty would
be provided to assure that the licensee is given an opportunity to explain his
conduct prior to a. determination by the Commission of whether the penalty should
be imposed.

If after the Commission determines that the penalty should be imposed, the
licensee fails to pay the amount, the matter will be referred to the Attorney
General. The Attorney General will determine whether a civil action in Federal
District Court would be instituted to collect the penalty. After the Commission
has referred the matter to the Attorney General for collection, he shall have full
authority to compromise, mitigate or remit the civil penalty.
In addition the proposed legislation would amend Section 221 c. of the Act to,

make clear that this section does not require the approval of the Attorney General
prior to the initiation of administrative action by the Commission not only with
respect to the imposition of civil penalties, but also for any other enforcement
action the CommisQion is now authorized to bring. Section 221 c. now provides
that:
"No action shall be brought against any individual or person for any violation

under this Act unless and until the Attorney General of the United States has
advised the Commission with respect to such action and no such action shall be
commenced except by the Attorney General of the United States. . . . "
A legislative history of the Act indicates that "action" within the purview of

Section 221 c. means court action" and does not apply to administrative action
by the Commission. However, the proposed amendment to Section 221 c. will
prevent any possible misinterpretation of the scope of the Commission's authority
to take appropriate administrative action.

APPENDIX 5

AEC LETTER DATED JUNE 12, 1969, TRANSMITTING PROPOSED'
LEGISLATION TO EXTEND COMPULSORY PATENT LICENSING AU-
THORITY (H.R. 12697)

Hon. JOHN W. MCCORMACK,
Speaker of the House of Representatives.
DEAR MR. SPEAKER: Transmitted herewith is a Commission proposal in the-

form of a draft bill "To amend the Atomic Energy Act of 1954, as amended, to
extend the compulsory patent licensing authority." Appendix "A" is a comparative
draft and Appendix "B" is an analysis.

Specifically, the proposed legislation would amend Section 153 of the Atomic
Energy Act to extend its coverage to patents, the applications for which were
filed prior to September 1, 1974. The section was initially limited to patents, the-
applications for which were filed prior to September 1, 1959. In 1959 the authority
was extended to applications filed prior to September 1, 1964, and in 1964 was
extended to those filed prior to September 1, 1969.

U.S. ATOMIC ENERGY COMMISSION,
Washington, D.C., June 12, 1969.
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As amended, Section 153 would authorize the Commission under narrowly
limited conditions to grant a nonexclusive license to certain patents of "primary
importance" in the nuclear field. In these circumstances, the Commission would
also be granted a license to use the invention. The patent owner would be entitled.
to a "reasonable royalty".

Although the Commission has not exercised this power to date, we believe that
the reasons which justified the extensions of Section 153 in 1959 and 1964 are still
valid. Although the industrial base is broader than it was in 1959 and 1964, it is
still limited and certain fields of atomic energy appear to be concentrated in rela-
tively few companies. In addition, important new developments in atomic energy
are only now emerging from the research phase. The very existence of the authority
may have a salutary effect.
The proposed amendment would have no budgetary effect as long as the Com-

mission does not exercise its authority under Section 153. If the authority were
used, it is anticipated that the budgetary impact would be minimal. Enactment-
of the proposed legislation is not anticipated to result in additional man-years of
employment following its passage.
The Bureau of the Budget has advised that enactment of the proposed legisla-

tion would be in accord with the Administration's program.
Cordially,

GLENN T. SEABORG,
Chairman.

COMPARATIVE DRAFT

Section 153. NONMILITARY UTILIZATION.
"h. The provisions of this section shall apply to any patent the application for

which shall have been filed before September 1, (19693 1974."

ANALYSIS OF PROPOSED LEGISLATION

The Commission's authority to compel the licensing of certain patents is found
in Section 153 of the Atomic Energy Act of 1954. The section applies to patents
which the Commission declares to be "affected with the public interest", and was

limited to patents the applications for which were filed prior to September
1, 1959. In 1959 the authority was extended to applications filed prior to Septem-
ber 1, 1964, and in 1964 was extended to those filed prior to September 1, 1969.

Section 153 provides that the Commission may, after giving the patent owner
an opportunity for hearing, grant a non-exclusive license on any privately owned
patent, the application for which is filed prior to September 1, 1969, if
(1) the invention is of "primary importance" in the production or utilization

of special nuclear material or atomic energy; and
(2) the licensing is of "primary importance" to effectuate the policies and pur-

poses of the Atomic Energy Act.
Under those conditions, the Commission is also granted a license to use the

invention in performing any of its powers under the Act.
The Commission has not exercised the power to date. The restrictive conditions

and procedures surrounding the exercise of the authority are such that it could
only be used in comparatively rare and compelling cases where the patent owner
refused to license a Commission-authorized private activity. Since the patent
owner whose patent is declared affected with the public interest is entitled to a
"reasonable royalty fee" for any use licensed under Section 153, the net effect
of the procedures of Section 153 is to deny a patent owner the right to poSsible
injunctive relief for non-Government use.

While the industrial base is broader than at the time of the initial legislation
in 1954 and the extensions in 1959 and 1964, it is still limited and certain fields
of atomic energy appear to be concentrated in a relatively few companies. In
addition, in certain areas industrial application is just emerging from the research
phase to a possible commercial phase. While patent incentives are a necessary and
desirable stimulus to the development of peace-time uses of atomic energy, it
nevertheless would be desirable to extend the authority to applications filed
during an additional five-year period to assure against enlarging particular pre-
ferred legal patent positions of the limited number of companies who may have
developed a substantial amount of their experience at public expense. Moreover,
existence of the authority may have a salutary effect in preventing situations in
the atomic energy industry where a company would refuse to license others at
reasonable royalties. It would also provide a safeguard to private industry against
injunctive active action in situations where a costly installation might infringe a
patent embraced within Section 153.
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APPENDIX 6

REPORT OF ADVISORY PANEL ON SAFEGUARDING SPECIAL NUCLEAR
MATERIAL (MARCH 10, 1967)

U.S. ATOMIC ENERGY COMMISSION,
Washington, D.C., May 5, 1967.

AEC RELEASES REPORT FROM ADVISORY PANEL ON SAFEGUARDING SPECIAL
NUCLEAR MATERIAL

The Atomic Energy Commission announced today that the Commission has
received the report of a special panel of persons from outside the Government
which has reviewed AEC policies and procedures for safeguarding special nuclear
(fissionable) material.
The panel was asked to provide the AEC with an independent assessment of

the effectiveness of the existing policies and procedures as well as recommenda-
tions for improving methods of safeguarding nuclear materials.
The panel was appointed by the Commission in July of 1966 as part of the

AEC's evaluation of its special nuclear material policies and control program.
This evaluation is designed to determine whether there are areas in which im-
provements can be made to assure that special nuclear materials distributed
domestically and abroad, including privately owned material, are properly ac-
counted for in the interest of common defense and security. Recommendations
of the advisory panel—which reflect the independent views of its members—are
being reviewed by the Commission.
Members of the panel were Dr. Ralph F. Lumb, Director, Western New York

Nuclear Research Center, Buffalo, New York; Mr. Francis P. Cotter, Vice Presi-
dent, Washington, D.C. Office, Westinghouse Electric Corporation; Mr. Gerald
Charnoff, Partner in the firm of Shaw, Pittman, Potts, Trowbridge & Madden,
Washington, D.C.; Mr. Paul Grady, Partner (retired), Price Waterhouse Com-
pany, New York City; Mr. Ashton J. O'Donnell, Manager of Development,
Bechtel Corporation, San Francisco; Mr. Louis H. Roddis, Jr., President, Penn-
sylvania Electric Company, a subsidary of the General Public Utilities Corpora-
tion; Dr. Fred H. Tingey, Manager, Operations Analysis, Idaho Nuclear Cor-
poration, Idaho Falls, Idaho. Dr. Lumb was Chairman of the panel. Mr. Vincent
C. Vespe, Director, Division of Operational Safety, U.S. Atomic Energy Commis-
sion, Albuquerque Operations Office, served as executive secretary to the panel;
and Ralph G. Page, Chief of the Indemnity & Export Control Branch of the
AEC's Division of State and Licensee Relations, Bethesda, Maryland, served as
secretary.
A copy of the introduction to the report and the panel's recommendations

are attached. Copies of the full report are available for inspection at the Com-
mission's Public Document Room 1717 H Street, N.W., Washington, D.C., or
may be obtained by writing to the Secretary, U.S. Atomic Energy Commission,
Washington, D.C. 20545.

REPORT OF THE ADVISORY PANEL ON SAFEGUARDING SPECIAL NUCLEAR MATERIAL

L INTRODUCTION AND ABSTRACT OF RECOMMENDATIONS

With the inception of the nuclear age, the foreign policy of the United States
crystallized on the objective of limiting the number of nuclear powers. The
Baruch Plan to control nuclear weapons and to assure that special nuclear ma-
terials would be used principally for peaceful purposes was submitted to the
United Nations in 1946, though it was never adopted. The Atoms for Peace
Program was conditioned on, and recognized the need for, assurances that the
materials transferred under the program would not be diverted to military
pursuits. The incorporation of safeguards requirements in bilateral agreements
for cooperation, and the systematic transfer by the United States of its bilateral
safeguards responsibilities to the International Atomic Energy Agency is con-
sistent with this objective. The United States ratification of the Moscow Treaty
of 1963, the so-called "Limited Nuclear Test Ban Treaty," was the lineal de-
scendant of this policy objective. Thus it has been, and continues to be, a basic
foreign policy objective of the United States to strictly limit the proliferation of
nations with nuclear weapons capability.
The accelerating introduction of nuclear power on an economically competitive

basis in this country and abroad during the last two years has resulted in dra-
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matic forecasts of nuclear power growth during the next decade or two. While

the benefits of abundant and economic nuclear power are many and generally

well-known, this development will inevitably result in the availability of large

quantities of special nuclear materials. If uncontrolled, nuclear weapons de-

velopment and production programs could be initiated in many countries. By
1980, it has been forecast, plutonium will be produced throughout the world at
a rate of more than 100 kilograms a day. Such quantities of material contain

the potential for production of a substantial amount of the world's electric
power. Alternatively, however, they are sufficient for the daily production of

many nuclear weapons.
While it is unreasonable and unrealistic to terminate the nuclear power pro-

gram because of its potential for contributing to the spread of nuclear weapons,

the forecast by-product production of plutonium makes it essential that an effec-
tive world-wide international safeguards system be established quickly.

There are obviously a number of ways for non-nuclear nations to obtain a

nuclear weapons capability, e.g.
'• the indigenous development of a technology capability;

• the acquisition of materials or finished weapons supplied for such purpose by
a nuclear power;

• the theft of finished weapons components or assembled weapons; and
• the diversion of materials developed in, or supplied 'for, peaceful application

of nuclear energy.
Attainment of the objectives of the non-proliferation policy accordingly in-

volves a multifaceted program of formal and informal understandings, including:

• restricting the transfer of nuclear weapons and nuclear weapons technology

to non-nuclear nations;
• inducements to such nations to refrain from independently developing nuclear

weapons; and
• a safeguards program to protect against the diversion of materials to unauth-

orized purposes.
The safeguards program is designed to detect promptly, and thereby deter,

diversions of special nuclear materials from peaceful programs to weapons appli-

cations. In the United States, the "safeguards" program is also expected to

detect any diversion to unauthorized purposes of military materials, weapons,

and weapons components, at least until they are transferred by the AEC to the

Department of Defense.
The objectives of the safeguards program, properly implemented, can compel

nations seeking nuclear arsenals to follow more expensive, and therefore less

attractive, routes to nuclear weapons than would be the case if plutonium, for

example, were acquired for military purposes as a by-product of a civilian nuclear

power program.
Safeguards programs should also be designed in recognition of the problem

of terrorist or criminal groups clandestinely acquiring nuclear weapons or mate-

rials useful therein. Although such illegal groups are more likely to steal fin-

ished components or weapons than divert materials from peaceful programs,

criminal organizations may be attracted to divert such materials if a black

market develops, as it is likely to. It should be recognized that political and

social restraints would not influence terrorist, insurrectionist or criminal groups.

Therefore, criminal sanctions, e.g., fines and prison terms, are essential elements

of an effective safeguards program.
An international safeguards program can help reduce tensions and perhaps

contribute useful precedents for effective disarmament and other peace keeping

arrangements.
The Panel recognizes that even if successfully put into practice on a world-wide

basis, the safeguards program by itself cannot effectively assure that this coun-

try's non-proliferation objectives will be attained. Nonetheless, for the reasons

discussed above, the safeguards program is worthy of the active support of all

interested governmental agencies.
The Panel believes that the AEC generally has been responsive to its obliga-

tions, under the Atomic Energy Act, for safeguarding special nuclear materials.

Over the past twenty years there has evolved a safeguards system applicable to
AEC cost-type contractors which incorporates most of the essential elements for

safeguarding special nuclear materials. The Panel notes that the AEC has recog-

nized the need for modification of its safeguards program in the light of changing

activities. The Panel generally concurs with the actions taken and contemplated.

The Panel has noted and recommends steps which the AEC can take to improve

its programs. These recommendations are intended to promote a well coordinated,
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comprehensive safeguard system capable of coping with the rapid escalation in
the distribution of nuclear technology and special nuclear materials.
Recommendations

1. The Atomic Energy Act of 1954 and the Atomic Weapons Rewards Act of
1955 should be modified to provide severe criminal penalties for unauthorized
diversions of special nuclear materials and to provide rewards for information
about such diversions. AEC regulations should require that these provisions be
publicized and prominently posted at all installations handling significant
quantities of special nuclear materials.

2. (a) Responsibility for policymaking and overseeing the safeguards pro-
gram should be vested in a single AEC office at a level sufficiently high that it
can efficiently and economically coordinate this nation's domestic and inter-
national safeguards program.
(b) An Interagency Committee composed of representatives of sufficiently high

stature from the AEC and such agencies as the Departments of Justice, State,
Defense, Commerce, Treasury—as well as the Central Intelligence Agency and
Arms Control and Disarmament Agency—should be established to formally
involve these agencies in the safeguards program.
(At the Commission's request, the Panel transmitted on January 20, 1967, its

specific and detailed suggestions for an organizational structure designed to
achieve these objectives.)

3. All persons having access to significant quantities of unclassified 2 special
nuclear materials should have a clearance equivalent to "L" clearances which
are used in the AEC Classified Information Access Program.

4. The AEC, in cooperation with its licensees, should develop minimum physical
'protection standards applicable to licensees for the safeguarding of special nu-
clear materials. These standards should take into consideration the strategic
importance of special nuclear materials as well as their high dollar value.

5. There should be provisions made for a review by the AEC of the design
and construction of facilities that handle significant quantities of special nuclear
materials to determine their adequacy for safeguards purposes.
6. Criteria should be established for acceptable limits for shipper-receiver

• differences, materials unaccounted for, quantities discarded or lost, and maximum
-quantities of special nuclear materials permitted on inventory in forms unmeas-
urable or which can be measured only with a very large error, with due regard
for the quantities, form and accessibility of the materials involved. In the event
these limits are exceeded, the AEC should require an investigation and report.

7. The quantities and forms of special nuclear materials handled should be
principal determinants in establishing the safeguards program. There should be

• established minimum quantities below which no special safeguards provisions
are made.
• 8. Increased emphasis should be given to systems of internal management con-

- trol within all organizations handling special nuclear materials in order to mini-
mize the risk of diversions to unauthorized purposes.
9. The United States should intensify its efforts to establish an effective uni-

versal safeguards system under the International Atomic Energy Agency. Toward
this end the U.S. should encourage:

(a) Euratom and IAEA to arrange for appropriate surveillance by IAEA
of the Euratom safeguards program, including active participation as appro-
priate in inspection of facilities;
(b) Voluntary acceptance by other nations, especially the major powers,

of the IAEA safeguards inspections;
(c) The assignment by member nations of qualified personnel to the IAEA

safeguards program for terms of at least five to seven years;
(d) International pooling through the IAEA of information regarding

diversions (actual, attempted, or potential) of special nuclear materials to
unauthorized purposes.

10. (a) The AEC should continue the present safeguards policy as provided
-for in the US-Euratom agreement for cooperation until Euratom and IAEA agree
to surveillance by IAEA of the Euratom safeguards system.
(b) The AEC should improve its evaluation of the effectiveness of the Euratom

safeguards program.
11. The AEC should increase its research and development effort on safe-

guards techniques and should encourage and support other national and inter-
national efforts to improve safeguards.

I As used herein, significant quantities of special nuclear materials refer to quantities in excess of 5,000grams of contained uranium-235, uranium-233, plutonium, or any combination thereof.2 For classified materials, special clearances are required by AEC.



55

12. The United States should encourage the International Atomic Energy

Agency and other interested nations to establish an International School of

Safeguards to train inspectors, develop research programs, and accumulate and

distribute information relating to safeguards.
13. There should be an independent review of the safeguards currently ap-

plicable to materials and weapons transferred to the Department of Defense

under Section 91b. of the Atomic Energy Act of 1954.

U.S. ATOMIC ENERGY COMMISSION,
Washington, D.C., March 10, 1967.

DT. GLENN T. SEABORG,
Chairman, U.S. Atomic Energy Commission,
Washington, D.C.
DEAR DR. SEABORG: The ad hoc Advisory Panel on Safeguarding Special Nu-

clear Material is pleased to transmit its report herewith.
I am pleased to report to you the concurrence of all Panel members in the

substance and recommendations of the report. I trust that you will find it ade-

quately discharges the review anticipated in your letter of July 20, 1966, which

delineated the Panel's charter.
If I can be of further assistance, please advise.

Sincerely,
R. F. LUMB,

Chairman, Ad Hoc Advisory Panel
on Safeguarding Special Nuclear Material.
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REPORT OF THE ADVISORY PANEL ON SAFEGUARDING SPECIAL NUCLEAR MATERIAL
I. INTRODUCTION AND ABSTRACT OF RECOMMENDATIONS

With the inception of the nuclear age, the foreign policy of the United Statescrystallized on the objective of limiting the number of nuclear powers. The BaruchPlan to control nuclear weapons and to assure that special nuclear materialswould be used principally for peaceful purposes was submitted to the UnitedNations in 1946, though it was never adopted. The Atoms for Peace Program wasconditioned on, and recognized the need for, assurances that the materials trans-ferred under the program would not be diverted to military pursuits. The incor-poration of safeguards requirements in bilateral agreements for cooperation, andthe systematic transfer by the United States of its bilateral safeguards responsi-bilities to the International Atomic Energy Agency is consistent with this objec-tive. The United States ratification of the Moscow Treaty of 1963, the so-called"Limited Nuclear Test Ban Treaty," was the lineal descendant of this policyobjective. Thus it has been, and continues to be, a basic foreign policy objectiveof the United States to strictly limit the proliferation of nations with nuclearweapons capability.
The accelerating introduction of nuclear power on an economically competitivebasis in this country and abroad during the last two years has resulted in dramaticforecasts of nuclear power growth during the next decade or two. While the bene-fits of abundant and economic nuclear power are many and generally well-known,this development will inevitably result in the availability of large quantities ofspecial nuclear materials. If uncontrolled, nuclear weapons development andproduction programs could be initiated in many countries. By 1980, it has beenforecast (9), plutonium will be produced throughout the world at a rate of more

than 100 kilograms a day. Such quantities of material contain the potential forproduction of a substantial amount of the world's electric power. Alternately,however, they are sufficient for the daily production of many nuclear weapons.While it is unreasonable and unrealistic to terminate the nuclear power programbecause of its potential for contributing to the spread of nuclear weapons, theforecast by-product production of plutonium makes it essential that an effectiveworld-wide international safeguards system be established quickly.
There are obviously a number of ways for non-nuclear nations to obtain anuclear weapons capability, e.g.,

• the indigenous development of a technology capability;
• the acquisition of materials or finished weapons supplied for such purpose by

a nuclear power;
• the theft of finish eal weapons components or assembled weapons; and
• the diversion of materials developed in, or supplied for, peaceful application

of nuclear energy.
Attainment of the objectives of the non-proliferation policy accordingly in-

volves a multifaceted program of formal and informal understandings, including:
• restricting the transfer of nuclear weapons and nuclear weapons technology

to non-nuclear nations;
• inducements to such nations to refrain from independently developing nuclear

weapons; and
• a safeguards program to protect against the diversion of materials to un-

authorized purposes.
The safeguards program is designed to detect promptly, and thereby deter,

diversions of special nuclear materials from peaceful programs to weapons ap-plications. In the United States, the "safeguards" program is also expected to
detect any diversion to unauthorized purposes of military materials, weapons,
and weapons components, at least until they are transferred by the AEC to the
Department of Defense.
The objectives of the safeguards program, properly implemented, can compel

nations seeking nuclear arsenals to follow more expensive, and therefore less at-
tractive, routes to nuclear weapons than would be the case if plutonium, for
example, were acquired for military purposes as a by-product of a civilian
nuclear power program.

Safeguards programs should also be designed in recognition of the problem of
terrorist or criminal groups clandestinely acquiring nuclear weapons or materials
useful therein. Although such illegal groups are' more likely to steal finished
components or weapons than divert materials from peaceful programs, criminal
organizations may be attracted to divert such materials if a black market develops,
as it is likely to. It should be recognized that political and social restraints would
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not influence terrorist, insurrectionist or criminal groups. Therefore, criminal
sanctions

' 
e.g., fines and prison terms, are essential elements of an effective

safeguards program.
An international safeguards program can help reduce tensions and perhaps

contribute useful precedents for effective disarmament and other peace keeping
arrangements.
The Panel recognizes that even if successfully put into practice on a world-wide

basis, the safeguards program by itself cannot effectively assure that this country's
non-proliferation objectives will be attained. Nonetheless, for the reasons discussed
above, the safeguards program is worthy of the active support of all interested
governmental agencies.
The Panel believes that the AEC generally has been responsive to its obliga-

tions, under the Atomic Energy Act, for safeguarding special nuclear materials.
Over the past twenty years there has evolved a safeguards system applicable to
AEC cost-type contractors which incorporates most of the essential elements for
safeguarding special nuclear materials. The Panel notes that the AEC has recog-
nized the need for modification of its safeguards program in the light of changing
activities. The Panel generally concurs with the actions taken and contemplated.
The Panel has noted and recommends steps which the AEC can take to improve

its programs. These recommendations are intended to promote a well coordinated,
comprehensive safeguard system capable of coping with the rapid escalation in
the distribution of nuclear technology and special nuclear materials.
Recommendations

1. The Atomic Energy Act of 1954 and the Atomic Weapons Rewards Act of
1955 should be modified to provide severe criminal penalties for unauthorized
diversions of special nuclear materials and to provide rewards for information
about such diversions. AEC regulations should require that these provisions be
publicized and prominently posted at all installations handling significant 1
quantities of special nuclear materials.

2. (a) Responsibility for policy making and overseeing the safeguards program
should be vested in a single AEC office at a level sufficiently high that it can effi-
ciently and economically coordinate this nation's domestic and international
safeguards program.
(b) An Interagency Committee composed of representatives of sufficiently high

stature from the AEC and such agencies as the Departments of Justice, State,
Defense, Commerce, Treasury—as well as the Central Intelligence Agency and.
Arms Control and Disarmament Agency—should be established to formally in-
volve these agencies in the safeguards program.
(At the Commission's request, the Panel transmitted on January 20, 1967,

its specific and detailed suggestions for an organizational structure designed to
achieve these objectives.)

3. All persons having access to significant quantities of unclassified 2 special
nuclear materials should have a clearance equivalent to "L" clearances which are
used in the AEC Classified Information Access Program.
4. The AEC, in cooperation with its licensees, should develop minimum physical

protection standards applicable to licensees for the safeguarding of special nuclear
materials. These standards should take into consideration the strategic impor-
tance of special nuclear materials as well as their high dollar value.

5. There should be provisions made for a review by the AEC of the design
and construction of facilities that handle significant quantities of special nuclear
materials to determine their adequacy for safeguards purposes.
6. Criteria should be established for acceptable limits for shipper-receiver

differences, materials unaccounted for, quantities discarded or lost, and maximum
quantities of special nuclear materials permitted on inventory in forms un-
measurable or which can be measured only with a very large error, with due
regard for the quantities, form and accessibility of the materials involved. In
the event these limits are exceeded, the AEC should require an investigation
and report.

7. The quantities and forms of special nuclear materials handled should be
principal determinants in establishing the safeguards program. There should
be established minimum quantities below which no special safeguards provisions
are made.

1 As used herein, significant quantities of special nuclear materials refer to quantities in excess of 5,000
grams of contained uranium 235, uranium 233, plutonium, or any combination thereof.

2 For classified materials, special clearances are required by AEC.
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8. Increased emphasis should be given to systems of internal management
control within all organizations handling special nuclear materials in order to.
minimize the risk of diversions to unauthorized purposes.

9. The United States should intensify its efforts to establish an effective
universal safeguard system under the International Atomic Energy Agency.
Toward this end the U.S. should encourage:

(a) Euratom and IAEA to arrange for appropriate surveillance by IAEA
of the Euratom safeguards program, including active participation as ap-
propriate in inspection of facilities;
(b) Voluntary acceptance by other nations, especially the major powers,

of the IAEA safeguards inspections;
(c) The assignment by member nations of qualified personnel to the IAEA

safeguards program for terms of at least five to seven years;
(d) International pooling through the IAEA of information regarding

diversions (actual, attempted, or potential) of special nuclear materials to•
unauthorized purposes.

10. (a) The AEC should continue the present safeguards policy as provided
for in the US-Euratom agreement for cooperation until Euratom and IAEA
agree to surveillance by IAEA of the Euratom safeguards system.
(b) The AEC should improve its evaluation of the effectiveness of the Euratom

safeguards program.
11. The AEC should increase its research and development effort on safe-

guards techniques and should encourage and support other national and inter-
national efforts to improve safeguards.

12. The United States should encourage the International Atomic Energy
Agency and other interested nations to establish an International School of
Safeguards to train inspectors, develop research programs, and accumulate and
distribute information relating to safeguards.

13. There should be an independent review of the safeguards currently appli-
cable to materials and weapons transferred to the Department of Defense under-
Section 91b. of the Atomic Energy Act of 1954.

II. APPOINTMENT AND CHARTER

While seeking to implement its non-proliferation policy, the United States has
encouraged the growth of the peaceful uses of nuclear energy. The nuclear power
program has been a success in the United States and in a number of other nations,
many of which have participated in cooperative nuclear development programs
with the United States. The achievement of economically attractive nuclear
power will inevitably result in increasing quantities of special nuclear materials.
The general availability of large quantities of special nuclear materials, the likeli-
hood of an increasing number of material enrichment plants, and the widespread
competence in nuclear technology which will accompany economic nuclear power
could facilitate the development of nuclear weapons capabilities in many countries.

With this prospect becoming imminent, the Atomic Energy Commission has
undertaken a review of the safeguards program. In July, 1966, the Commission,
established an ad hoc Advisory Panel on Safeguarding Special Nuclear Material
to conduct an independent review and appraisal of AEC safeguards policies and
procedures for special nuclear materials used domestically and distributed by the.
United States internationally. The following were named to the Panel:
Ralph F. Lumb, Chairman, Director, Western New York Nuclear Research

Center, Incorporated, Buffalo, New York.
Francis P. Cotter, Vice President, Washington Office, Westinghouse Electric-

Corporation, Washington, D.C.
Gerald Charnoff, Partner, Shaw, Pittman, Potts, Trowbridge ez Madden, Wash-
ing, D.C.

Paul Grady, Partner, (ret.), Price Waterhouse & Co., New York, New York.
Ashton J. O'Donnell, Manager of Development, Bechtel Corporation, Sark

Francisco, California.
Louis H. Roddis, Jr., President, Pennsylvania Electric Company, a subsidiary

of General Public Utilities Corporation, Johnstown, Pennsylvania.
Fred H. Tingey, Manager, Operations Analysis, Idaho Nuclear Corporation,
Idaho Falls, Idaho.

Vincent C. Vespe, Executive Secretary, Director, Division of Operational Safety,
USAEC, Albuquerque Operations Office.

Ralph G. Page, Secretary, Chief, Indemnity and Export Control Branch, Di-
vision of State and Licensee Relations, USAEC, Regulation.
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In appointing the Panel, the Commission emphasized that the safeguarding
of special nuclear materials has always been of high importance to it. Because of
the growth of the nuclear industry, particularly the quickening pace of nuclear
power commitments, and the advent of private ownership of special nuclear
materials, the Commission requested
• an independent assessment of whether its policies and procedures for safe-

guarding material are consistent with the needs of national security;
• the Panel's views and conclusions as to the effectiveness of these policies and

procedures in promoting the common defense and security;
• recommendations for improvements; and
• the Panel to give special attention to the actions recently taken 1 and those

already under consideration 2 by the AEC to improve its safeguards program.

III. APPROACH
•

The Panel reviewed safeguards procedures applicable to special nuclear ma-
terials within the AEC's responsibility and distributed internationally for peace-
ful purposes.3 The Panel did not independently review the implementation or
execution of these policies and procedures; nor did it inquire into the safeguards
applicable to materials and weapons transferred to the Department of Defense
under section 91b. of the Atomic Energy Act of 1954, as amended. Because these
materials and weapons could be in a form more attractive to divertors

' 
the

Panel recommends a review of the safeguards currently applicable to such ma-
terials and weapons.

Early in its deliberations the Panel recognized that if nuclear energy is to
serve mankind, no fool-proof system can be devised to prevent diversion. Mate-
rial control procedures alone are not sufficient; because of measurement uncer-
tainties associated with complex processes, significant quantities of materials
could be diverted within those uncertainties without detection. Other techniques
must be sought, found and applied to reduce the probability of diversion.
The Panel has identified the essential elements of a safeguards program.' The

programs of the AEC, Euratom and IAEA were examined to see if these elements
were present and whether the implementation was credible. This report sum-
marizes the results of that examination.

IV. THE DOMESTIC PROGRAM

Until safeguards are accepted on a reasonably broad international basis and
all peaceful programs in the United States are made subject to such international
safeguards, an effective domestic safeguards program compatible with an accepted
international program should be maintained.
A domestic safeguards program should have these elements:5
• security measures including fences, locks and guards where appropriate;
• a review of plant designs and construction;
• an accountability system which includes appropriate records, independent

measurement of transfers between operational units, routine physical in-
ventories, routine reporting of material balances for unit operations;

• written procedures;
• competent personnel;
• routine independent reviews of the accountability system, including audits

of records, tests of the physical inventory and evaluation of the measurement
techniques and the implementation of the procedures;

• an appropriate intelligence system to warn of the potential and actual diver-
sion of materials, including adequate coordination among such responsible
agencies as the Departments of Commerce, Defense, State, Justice and
Treasury, the Central Intelligence Agency and the Arms Control and Dis-
armament Agency;

• appropriate criminal penalties for diversion to unauthorized purposes;
• utilization of an incentive program to encourage improved safeguards prac-

tices; and
• an appropriate reward system for information leading to the detection of

diversion and apprehension of the divertors.

1 See references 11, 13, 31, 33, 34, 37, 40 in bibliography.
See references 16, 19, 20, 21, 22, and 23 in bibliography.

3 See appendix 1 for a list of the organizations represented by persons who were interviewed by the Panel.
Also, appendix 2 lists the nuclear sites visited by the Panel during its study.
4 See appendix 3.
'See appendix 4.
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The AEC's domestic safeguards program 1 generally incorporates or recognizes
all of the foregoing elements with certain exceptions.
The Panel has been assured and believes that there is no evidence that special

nuclear materials used in domestic programs have been diverted to unauthorized
use in this country or abroad. But what has been good enough in the past may
not meet the test of the future.

Safeguards procedures have not always received adequate attention at senior
management levels within the AEC and within contractor and licensee orga-
nizations. On occasion, in pursuit of other programmatic objectives, safeguards
implementation has received secondary consideration.

This country should restate its commitment to a single international safe-
guards system. Concurrently, we should build a model program at home. Orga-
nizational changes within the AEC may be required to underscore this impor-
tance of the safeguards program and to assure that conflicts with other program
objectives axe resolved with higher regard for the safeguards objectives.

Recently there has been a determined but informal effort to coordinate the
safeguards programs administered by the Division of International Affairs, the
Division of Nuclear Materials Management and the Office of the Director of
Regulation (11, 13). We understand that the coordination in recent months has
been reasonably successful. Nevertheless, the Advisory Panel believes that a more
formal mechanism is required for directing and coordinating the AEC's safe-
guards programs and to assure the relative importance of those programs as
compared with other programs. There is a need to coordinate and direct the
development and application of safeguards standards; safeguards related research
and development programs; and domestic and international education programs
on the need for, and techniques of, safeguards programs. Informal coordination
can only be relied upon for a temporary period. Pressures of other formal responsi-
bilities and changes of personnel ultimately diminish the value of informal
coordinating mechanisms.

Similarly, because of the important role of other federal agencies (the Depart-
ments of Commerce, Defense, State, Justice and Treasury, the Central Intelli-
gence Agency and the Arms Control and Disarmament Agency) in the over-all
safeguards program, the present informal coordination between such agencies
should be formalized.

Until recently, in the case of licensees the AEC has primarily relied upon the
high intrinsic value of special nuclear materials and criminal penalties for safe-
guards. As a world commercial market, and perhaps a black market, develops for
special nuclear materials, there may develop financial incentives (to criminal
elements, if not responsible corporate organizations) working contrary to the
objectives of safeguards programs. Thus, the intrinsic value of the material
should no longer be primarily relied upon to provide safeguards. The AEC,
accordingly, has recently improved its accountability controls over leased and
privately owned special nuclear materials.
The improved accountability controls should be supplemented with more

severe criminal penalties and with offers of rewards for information leading to
the arrest of persons engaged in illegal transactions involving special nuclear
materials. While the penalties for misusing special nuclear materials with an
"intent to injure the United States or gain advantage to a foreign power" are
severe (persons convicted of such crimes are punishable by death), persons
diverting such materials with any other intent are only punishable by five years
confinement and a fine of $10,000. This may not be a sufficient deterrent to illicit
transactions involving materials valued in excess of millions of dollars. While
the Atomic Weapons Rewards Act provides a reward for certain information,
it does not provide a reward for information concerning the diversion of special
nuclear materials to unauthorized use.
Both the Atomic Energy Act of 1954 and the Atomic Weapons Rewards Act

may require amendment to increase the severity of the penalty for illegal
transactions of special nuclear materials and to establish the recommended
rewards program. When and if enacted, the criminal and rewards provisions
should be posted prominently at locations where significant quantities of special
nuclear materials are used.
The threat of detection and more severe criminal penalties should help deter

organizations and individuals from attempting to divert materials to unau-
thorized uses. In most cases, detection will be aided by the interrelationship
of procedures for accountability control, production control, manufacturing con-

1 See appendix 4.
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trol and quality control. Nevertheless, diversions may be attempted and may
succeed without immediate detection. After such a diversion is detected, pre-
established procedures for identifying and apprehending the divertor(s) and re-
capturing the material must be promptly implemented. This will require pro-
visions for informing police departments, the Federal Bureau of Investigation,
the Central Intelligence Agency and customs officials, and for identifying diverted
materials.

V. THE INTERNATIONAL PROGRAM

However effective the domestic safeguards program may be, it will not mate-
rially contribute to limiting the proliferation of nuclear powers unless it is com-
plemented by an equally effective international program. Accordingly, the Panel
reviewed the AEC's international safeguards program 1 which currently is
directed at—
• implementing the safeguards provisions of the bilateral agreements for coop-

eration which have not been transferred to the IAEA safeguards system.
• enlarging and enforcing the safeguards program and responsibilities of the

International Atomic Energy Agency, and
• accepting, at least for time being, and encouraging the effective development

of the European Atomic Energy Community (Euratom) safeguards program.

A. The Bilateral Program
Subsequent to the enabling legislation for the Atoms for Peace Program, the

U.S. has entered into many bilateral agreements for cooperation which provide
for the transfer of special nuclear materials to foreign nations. Each of these
agreements provides for the application of safeguards to the special nuclear
materials. These safeguards include the AEC review of procedures for account-
ing for the materials, the reporting of transactions involving the materials, and
an inspection of the materials in the foreign nation.
In recent years, the U.S. has been transferring these safeguards functions to

the IAEA by agreement. Today there are sixteen bilaterals still in force under
which the safeguards provisions are implemented by the AEC, and eleven or
twelve of these are expected to be transferred to the IAEA this year. The re-
maining four or five should be transferred in the near future if all parties can
reach mutual agreement. Consequently, the recommendations of this report do
not address themselves directly to the bilateral safeguards program. However, so
long as this program is perpetuated, the essential elements of an adequate safe-
guards system are generally applicable.

B. The IAEA Program
It is significant and salutary that the IAEA safeguards program has been ac-

cepted, in principle, by so many nations. It would be a safer world indeed if all
nations subscribed. Conceptually, the acceptance of IAEA safeguards, including
the provision of inspection, represents vital and significant progress towards an
effective system of international control.
The IAEA safeguards system, applicable to research and power reactors, has

been defined and developed during the past six years. It is being extended to
chemical reprocessing plants and ultimately should extend to other sensitive
areas of the nuclear fuel cycle. It now requires expansion to cover a larger
number of facilities and countries, consistent with the availability of a sufficient
number of trained personnel. The current United States policy of transferring
its safeguards rights and responsibilities under bilateral agreements for co-
operation to the IAEA is progressing satisfactorily and should encourage greater
world confidence in the IAEA. All nations should be encouraged to place their
peaceful facilities and nuclear materials under IAEA safeguards.

While the IAEA safeguards program is directed at detecting diversions of
special nuclear materials, the system fails to provide any mechanism for deter-
mining, after a diversion is detected, whether the diversion was undertaken by
a terrorist or insurrectionist group, a black marketeer; or a government unit
intent on developing a nuclear weapons capability.
A small but competent staff appears to have been developed by the IAEA to

administer its safeguards program. By employing international teams of qualified
inspectors, IAEA inspection findings should continue to gain in credibility and
acceptability. It is obviously essential to encourage the IAEA to maintain em-
ployment opportunities which will attract competent inspectors to the IAEA
staff. A vigorous international research and development program directed at

1 See appendix 5.

34-522-69-5
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improving measurement tools and inspection techniques could contribute to the
satisfaction and rewards of such employment and would help optimize the
utilization of the large number of inspectors needed to accommodate the pre-
dicted growth in peaceful nuclear applications.
C. The Euratom Program

Until there is broad acceptance of the IAEA safeguards program, regional
safeguards systems such as that of Euratom's must be accommodated, although
care should be exercised that such accommodation not be misunderstood as being
contradictory to the long term goal of a single international system of detection
and control by an international body like the IAEA.

Obviously, an international system is more credible than a regional system.
Nevertheless, in the light of the long-term historical rivalries, the Euratom
regional system can contribute some confidence that the member state peaceful
programs are not being subverted to weapons objectives.
The Euratom safeguards program as applied to U.S.-supplied special nuclear

materials is required to be compatible with the IAEA program. The Panel be-
lieves that the Euratom program in fact is generally compatible with that or
IAEA.1 The AEC has acquired considerable confidence in the Euratom program
as a result of the technical competence of the Euratom staff. However, because
the U.S. has no direct evidence of the implementation of the Euratom safeguards
procedures, in the opinion of the Panel there is not an adequate basis for the
United States to formulate an independent opinion as to the effectiveness of im-
plementation of the Euratom safeguards program.
Under the Euratom safeguards system all peaceful activities within the Eur-

atom community are subject to safeguards control. While this is more compre-
hensive than the IAEA system, which applies only to those peaceful activities that
member nations elect to place under IAEA safeguards as provided for in Article
III.A.5. of the IAEA statute, it does allow for the withdrawal, albeit on notice,
of facilities or material that a Euratom member nation may elect to convert for
defense purposes.

Unlike the United States, the Euratom program does not require the applica-
tion of safeguards to special nuclear materials exported by the member countries
to non-member countries. This is not consistent with the internal Euratom safe-
guards program and allows the observation that U.S. material supplied to Eur-
atom permits member countries to transfer out of Euratom equivalent quan-
tities of special nuclear materials free of safeguards. Transfers by Euratom of
U.S. supplied material, however, must be made in accordance with the U.S.-
Euratom agreement which requires that the material be appropriately safe-
guarded.

U.S. exports of special nuclear materials to Euratom should be conditioned
upon the U.S. acquiring more direct evidence of effective implementation of the
Euratom safeguards program, upon a Euratom commitment to require IAEA safe-
guards controls on special nuclear materials exported by its member countries,
and upon a determination by the United States that the exports will not result
in the release of equivalent quantities of special nuclear materials from peaceful
programs in the Euratom community to military purposes.
The urgency to promote the IAEA system should not be accompanied by efforts

to dismantle the Euratom system, if it otherwise is contributing to the non-
proliferation objectives. Rather, the Panel favors the evolution of a cooperative
relationship between the Euratom and IAEA programs, under which the latter
would audit or inspect the efficacy of the Euratom program. Such a relationship
would offer the increased assurance provided by dual multilateral inspections
and would reduce the required increase in IAEA manpower needs.

VI. SPECIAL CONSIDERATIONS

Prior to and concurrent with the Panel's activities, a large number of studies
were conducted of special aspects of the safeguards problem. The results of these
studies were invaluable to the Panel and many answered specific questions. Cer-
tain topical studies warrant further discussion.
A. Recent Amendments to 10 CFR 70
On February 3, 1967, the Commission issued amendments to its regulations in

10 CFR Part 70 requiring each licensee, who is authorized to posssess a quantity
exceeding 5000 grams of contained uranium 235, uranium 233, plutonium, or any
combination thereof, to—

'See appendixes 6 and 7.
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(a) establish and maintain written material control and accounting proce-
dures to account for the special nuclear materials in his possession;
(b) submit a full description of his procedures for control of and accounting

for special nuclear materials (required only for activities other than those
involved in the operation of a nuclear reactor or as sealed sources) ;

(c) identify to AEC the fundamental controls which he considers essential
for assuring that special nuclear materials in his possession are adequately
safeguarded (as in (b) above not required for certain activities) ; and
(d) perform an inventory not less often than annually.

In accordance with the Commission's request, the Panel reviewed the proposed
amendments, discussed them in detail with the staff of the Director of Regula-
tion, and transmitted written comments to the Director of Regulation on Novem-
ber 8, 1966. These comments are discussed in AEC—R 38/13 dated January 16,
1967 (23). The Panel generally concurred in the proposed amendments to 10
CFR 70 but noted the need for specific criteria with regard to those funda-
mental control procedures which will be incorporated into a license, and the
need for publication of such criteria. The Panel noted that "the staff intends
to utilize appropriate standards as interim criteria in determining the adequacy
of the licensee's material control accounting system" (23). The Panel suggested
that such standards be published for information of licensees, and concurs that
"work needs to be done in refining these criteria and in the development of
more definitive standards" (23). It is important that this work be expedited.
B. Strategic Importance
The results of the "Study of Strategic Importance of Nuclear Materials" (15)

prepared by the AEC, December 5, 1966 (classified) has been made available
to the Panel. It has been invaluable in providing a proper perspective. The Panel
highly recommends it to those individuals responsible for implementing the AEC
safeguards program as an excellent basis for reaching judgments with regard
to the degree of effort needed in specific situations, such as frequency of phy-
sical inventory, frequency of inspections, precision and accuracy of measure-
ments, etc. In this regard, the Panel believes this report generally supports the
IAEA schedule of inspection frequency which is determined by the quantities
of materials in inventory, through-put, or production capability of the facility.

After considerable deliberation, the Panel concludes that there is justification
for the concept of a de minimis quantity from a safeguards point of view. Rec-
ognizing the hypothetical possibility of diverting many small inventories and
thus accumulating sufficient material to construct a weapon, the Panel considers
that the extent of the collusion necessary, together with the crminal penalties,
rewards, and present health and safety regulations, reduces this risk consider-
ably below the risk of diversions which may be attempted within normal measure-
ment uncertainties at power reactor installations and at fuel reprocessing and
fabrication plants. Efforts can far better be directed toward reducing these
limits of error rather than accounting for small quantities of materials.

C. Resident Inspectors
The Panel has been provided with the results of the AEC study relating to the

use of resident inspection in the domestic program (16). It has discussed the
concept of resident inspection at length with the management and operational
staff at many facilities, both licensees and non-licensed contractors.
The Panel concludes that resident inspection is one of many techniques which

can be employed to provide assurance that materials are not being diverted
to unauthorized use. For certain types of facilities, and under certain circum-
stances, resident inspectors may be necessary but alone are not sufficient for
adequate safeguards. Like all other techniques, there is an optimum return for
a given investment in time or effort. Judiciously used, resident inspectors can
make a contribution to safeguarding special nuclear materials. In the Panel's
opinion the most effective inspector is a well qualified technical man with ex-
perience providing him background in the disciplines associated with safe-
guards practices, such as auditing and accounting, statistics, nuclear chemistry
and physics, intelligence, etc. The inspector should have complete and free access
to all parts of the facility. Random visits by such an inspector to various sections
of the plant, combined with his random acquisition of data and testing of meas-
urements could act as a deterrent to illicit operations.

D. Certified Public Accountants
As a consequence of industry comments on proposed amendments (21) to 10

CFR 70, the AEC undertook a study (22) to determine the feasibility of inde-



64

pendent audits by public accountants to verify licensee accountability systems
and inventories of special nuclear materials. The AEC study group concluded
(22) that, in the absence of AEC special instructions, independent audits for
the purpose of expressing an opinion on financial statements included in re-
ports to stockholders are not sufficiently extensive to verify special nuclear
material controls in a safeguards system, but that the capability for such audits
could be established if a requirement were promulgated. Additionally, the
American Institute of Certified Public Accountants, in cooperation with the
AEC staff, is studying the question.
The concept of the AEC utilizing the independent audit by CPA firms as a

facet of the AEC safeguards program merits intensive study. To be effective,
auditing programs must be carefully developed and applied in order to permit
the independent accountant to render the specific type of report required by the
AEC. Of special importance is the inclusion on the audit staff of competent
technical personnel. Further, there must be developed a review system to estab-
lish the dependability of the audit opinions to meet AEC requirements. Appro-
priately planned, independent audit reports in support of the AEC safeguards
program can result in increased effectiveness of the system with substantial
economies to the AEC. The Panel was interested to note that precedent for
reliance on independent audit firms exists in the AEC uranium concentrate
procurement program.

E. Standards and Criteria
On December 16, 1966, the General Manager convened a special meeting of

AEC's Advisory Committee for Standard Reference Materials and Methods of
Measurement to obtain advice, guidance and recommendations on the feasibility
of developing more definitive standards and criteria for safeguarding special
nuclear materials. A copy (46) of the subsequent report of that Advisory Com-
mittee was furnished the Panel on January 27, 1967. Similar views will be found
in the discussions and recommendations of this report. The Panel believes that
recommendations 1-5 and 8 of that report (46) warrant AEC study and appro-
priate implementation. Because the Panel has not had an opportunity to discuss
recommendations 6 and 7 of that report with the Advisory Committee, it has
not independently formulated any opinion thereon.
At the 1966 annual meeting of the Institute of Nuclear Materials Manage-

ment, Mr. John Conway, Executive Director, Joint Committee on Atomic Energy,
challenged the Institute to seriously consider the problem of policing a non-
proliferation agreement and seek ways to aid the government in achieving its
safeguards objectives. (12) The Institute did give serious consideration to the
problem during ensuing months and transmitted 1 to the Panel a proposed stand-
ards program to be pursued by the Institute, as well as some suggestions as to
steps the government may take to reinforce its safeguards program.
The Panel believes that the AEC should continue its efforts to develop more

definitive standards and criteria for safeguarding special nuclear materials, and
especially suggests that such organizations as the American Society of Testing
Materials, the USA Standards Institute, and the Institute of Nuclear Materials
Management should be encouraged by the AEC to participate in this activity.

VII. RECOMMENDATIONS

Recommendation 1
The Atomic Energy Act of 1954 and the Atomic Weapons Rewards Act of

1955 should be modified to provide severe criminal penalties for unauthorized
diversions of special nuclear materials and to provide rewards for information
about such diversions. AEC regulations should require that these provisions be
publicized and prominently posted at all installations handling significant 2
quantities of special nuclear materials.

Commentary
The criminal provisions of the Atomic Energy Act may be inadequate to deter

and sufficiently punish illegal sales of special nuclear materials. The present
provisions of the Atomic Energy Act describe illegal transactions in special
nuclear materials as two crimes of separate gravity.

If there is "intent to injure the United States or gain advantage to a foreign
power," the crime is punishable by death if the jury so recommends. This spe-

See appendix 8.
2 As used herein, significant quantities of special nuclear materials refer to quantities in excess of 5,000

grams of contained uranium 235, uranium 233, plutonium, or any combination thereof.
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cific intent is pointed at a political motivation rather than a financially reward-
ing criminal purpose. For example, a sale to an undisclosed principal or even to
a terrorist organization not bent on injuring the United States could lack this
intent.
The second crime is one where there is only general intent and is punishable

only by five years confinement and a fine of $10,000.
The punishment for the non-political crime seems inconsistent with the serious-

ness of the wrong doing and its potentially grave consequences. The punishment
would seem to be an inadequate deterrent if the anticipated profits were in the
order of millions of dollars. This penalty provision should be more severe.

During the period of our study, a Federal District Court held that a provision
calling for jury recommendation of a death sentence in the Lindbergh Law made
the Law unconstitutional. The criminal provisions of the Atomic Energy Act are
similar.
The Atomic Weapons Rewards Act of 1955 only authorizes rewards for original

information relating to the introduction of special nuclear materials or nuclear
weapons into the United States, or the unauthorized construction of a nuclear
weapon within the United States. We believe that the diversion of special nuclear
materials to unauthorized purposes is also a grave matter, and a system of re-
wards should be established.

Deterrence and detection would be promoted by conspicuous posting of notices
about penalties and rewards at locations where there are significant quantities
of special nuclear materials.
A study should be conducted of our Extradition Treaties with the many nations

to see if safe havens are readily available for violators of the special nuclear
materials control laws.

Recommendation 2
a. Responsibility for policy making and overseeing the safeguards program

should be vested in a single AEC office at a level sufficiently high that it can
efficiently and economically coordinate this nation's domestic and international
safeguards program.

b. An Interagency Committee composed of representatives of sufficiently high
stature from the AEC and such agencies as the Departments of Justice, State,
Defense, Commerce, Treasury—as well as the Central Intelligence Agency and
Arms Control and Disarmament Agency—should be established to formally
involve these agencies in the safeguards program.
(At the Commission's request, the Panel transmitted on January 20, 1967, its

specific and detailed suggestions for an organizational structure designed to
achieve these objectives.)

Commentary
The Atomic Energy Commission in its role as a producer .and promoter is

responsible for developing and manufacturing nuclear weapons, pursuing other
military uses for nuclear energy, adapting atomic energy to peaceful uses, and
conducting basic research. Another rapidly growing responsibility is in the
"Fourth Branch of Government"—regulating the private atomic power sector.
In these functions, and in its international activities under Agreements for

Cooperation, the Commission has vested safeguards responsibilities in three sepa-
rate management organizations. To date, the AEC safeguards experience has
been good, but as we look to the future and the sharp increase in the production
and distribution of special nuclear materials, this diffusion of responsibility will
bring about increased diversity of objectives, policies, procedures and standards.
It is the Panel's opinion that the Commission should consolidate in a single

office the responsibility for establishing (but not implementing) objectives, poli-
cies, procedures, standards and for promoting efficiency and economy. Programs
of research and development, and education and training in safeguards should
also be managed by this office. This office would also conduct reviews of the ef-
fectiveness of implementation of the policies and procedures and an assessment
of the degree to which standards are being met. We recognize this could cause
duplication, but good managers can minimize it.
The Panel noted that frequently when other programmatic objectives were

being pursued, the problem of safeguarding special nuclear materials has not
received high level management attention. A single office, reporting at a high
level and charged with the safeguards responsibility would assure that decisions
are made with due consideration.

34-522 0-69 6
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The Panel believes that, as private ownership becomes widespread, it is quite
probable that all regulatory functions of the AEC will be organized independently
of the operating and research functions, and that the safeguards function then
appropriately will be divorced from operational pressures.
It appears obvious to the Panel that many government agencies have a part

to play in a good safeguards program. Not only may the special talents and
knowledge of these agencies be useful, but their communication channels, prestige,
and influence can be brought to bear on safeguards problems to good advantage.

It is recognized that informal liaison currently exists among these agencies,
but the Panel believes that a formal involvement, at an appropriate level, will
enhance their contribution to the safeguarding of special nuclear materials.

Obvious areas of necessary involvement include, in addition to the promotion
of a single universal safeguards system, procedures and techniques for detect-
ing clandestine export and import of special nuclear material. Another area
of involvement is that of intelligence—for example, information concerning a
potential diversion may first come from the intelligence community.
Every effort should be made to insure timely notification of the opening of

blackmarkets in the world for special nuclear materials. It is not clear that such
markets exist today, although the Panel understands that a "fence" was in-
volved in the recent theft of fuel elements (containing natural uranium) from
the Bradwell Reactor in England.
In the Panel's opinion, effective coordination and cooperation of these agencies

with the AEC can make a major contribution to an effective safeguards program.

Recommendation 3
All persons having access to significant quantities of unclassified I special

nuclear materials should have a clearance equivalent to "L" clearances which
are used in the AEC Classified Information Access Program.

Commentary
We believe, because of the risks involved, that the Commission should assure

itself with respect to licensee operations, as it does in its own programs, that
persons having working access to significant quantities of special nuclear mate-
rial are of good character and loyal citizens of the United States.
The Panel noted that this is the practice, on a voluntary basis, in some licensee

facilities; however, many licensee facilities only check names at local police
agencies to see if a person has a criminal record.

Because of the high mobility of today's work force, only the examination of
central Federal records makes it possible to determine, with any assurance, that
a person does not have a criminal or other high risk background.

Recommendation 4
The AEC, in cooperation with its licensees, should develop minimum physical

protection standards applicable to licensees for the safeguarding of special
nuclear materials. These standards should take into consideration the strategic
importance of special nuclear materials as well as their high dollar value.

Commentary
At present licensees are not required to follow any specific physical protection

standards. On the other hand, AEC contractors who are not financially responsible
for the special nuclear materials they possess are required to provide such physical
protection in complying with AEC Manual Chapter 2401. This manual chapter
recognizes degrees of accessibility as to form quantity and material, and specifies
minimum security protection therefor.
A recent report (24) by the Division of Compliance indicates that there are a

total of 39 licensed major processors of special nuclear materials. A survey of 21
of these locations was made. Nine of these currently employ practices comparable
to AEC Manual Chapter 2401 and three more would have been comparable if "L"
clearances had been in effect for certain personnel as is separately recommended
by this Panel. Most of the rest of the departures would appear to be comparatively
minor and their correction not an onerous task. The suggestion is therefore made
that minimum physical protection standards applicable to licensees handling
special nuclear materials be developed and applied. Manual Chapter 2401 would
certainly represent a point of departure for such standards.

I For classified materials, special clearances are required by AEC.
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Recommendation 5
There should be provisions made for a review by the AEC of the design and

construction of facilities that handle significant quantities of special nuclear
materials to determine their adequacy for safeguards purposes.

Commentary
Although some facilities are reviewed in the design stage for health and safety

features by the AEC, inspections for safeguards features have not been required
in the past. The construction of new plants or substantial modifications of old
facilities may significantly influence two facets of safeguards—physical security
and the ability to account for the materials. Hence, construction plans should be
reviewed to insure that these aspects of safeguards are adequately included in
the planned construction and on-site inspection should be conducted to insure
that the safeguards features are appropriately built into the facility. While no
such requirement for plant approval and verification can guarantee that some
clandestine diversion features are not built into the plant, it would insure that
such features are more difficult to build in and would furthermore insure that
some degree of management attention is given to the safeguards problem in the
design of the facility just as is done in connection with criticality or health and
safety problems.
In establishing these requirements the AEC must be prepared to handle the

review and inspections expeditiously and unobtrusively so as to cause no un-
necessary delay in the engineering and construction of facilities.

Recommendation 5
Criteria should be established for acceptable limits for shipper-receiver dif-

ferences, materials unaccounted for, quantities discarded or lost, and maximum
quantities of special nuclear materials permitted on inventory in forms unmeasur-
able or which can be measured only with a very large error, with due regard for
the quantities, form, and accessibility of the materials involved. In the event
these limits are exceeded, the AEC should require an investigation and report.

Commentary
Shipper-receiver differences, materials unaccounted for, measured discards and

losses are the principal indicators of the degree of control being exercised over
materials. To be valid indicators, shipper and receiver must independently meas-
ure the quantities transferred, and materials unaccounted for must be based upon
a physical inventory which has a small uncertainty associated with it; i.e., a small
fraction of the inventory in the form of unmeasured quantities or quantities
measured with large errors. The absolute value of these indicators reflect the
potential for diversion. Consequently, to be useful, criteria must be established
for acceptable limits.
The AEC presently is reviewing criteria for shipper-receiver differences. The

Panel believes that these criteria are appropriate and should be adopted generally.
In the case of materials unaccounted for, discards and losses, the Panel does

not believe it is practical to establish acceptable limits applicable uniformly to
all facilities. However, the AEC should review each unique operation and es-
tablish what it believes to be reasonable quantities above which an investigation
should be initiated. It should rely not only on past history of such operations,
but upon its technical judgment of the degree of control achievable, considering
the type of operation and the equipment available. Through long experience at
non-licensed AEC contractor facilities, informal criteria of this nature have
been developed. The Panel believes that such criteria should be formalized and
applied to facilities processing significant quantities of special nuclear materials.
When these acceptable limits are exceeded, the organization holding the ma-
terial should be required to conduct an investigation into the circumstances sur-
rounding the excessive uncertainty and to report its findings to the AEC. Based
on these reports, the AEC can then make an intelligent judgment as to whether
or not a special investigation by the AEC is warranted.
In connection with the transfer of materials, the Panel noted that in many

instances in the AEC licensee program there is a lengthy delay between the ship-
ment of the material and the receipt of notification of its arrival at the destination.
Where significant quantities of special nuclear materials are involved, special
procedures should be developed to confirm receipt or establish whether or not
in-transit materials have been diverted.
The degree to which an inventory of special nuclear materials can be confirmed

by measurement or test will determine the accuracy of a stated inventory. Thus
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the accumulation of significant quantities of special nuclear materials in forms
which are unmeasurable or measurable only with a large error introduces a large
uncertainty in the inventory value.
The accumulation of large quantities of special nuclear materials in unmeasured

forms defeats safeguards purposes in two ways. First, the need for timely knowl-
edge concerning potential diversion is compromised when such quantities remain
on hand for long periods of time. Second, equivalent quantities of special nuclear
materials could be diverted and the values assigned to the unmeasured material.
In the past, there have been large quantities of special nuclear materials accu-

mulated as scrap and stored for periods as long as ten years. During the early
years of the atomic energy program the shortage of manpower and facilities, and
the urgency of programs, required that difficult to recover materials be stored.
The Panel believes that manpower is now In sufficient supply and facilities are
or can be made available to keep scrap inventories to a minimum.

Recommendation 7
The quantities and forms of special nuclear materials handled should be prin-

cipal determinants in establishing the safeguards program. There should be estab-
lished minimum quantities below which no special safeguards provisions are made.

Commentary
The Panel believes it is self-evident that the amount of effort involved in the

safeguards program should be consistent with the risks associated with the mate-
rials at particular facilities. The Panel notes that the International Atomic
Energy Agency has a schedule relating the frequency of inspections to the quan-
tity of materials in inventory, the annual through-put at the facility, or the
production capability of the facility, whichever is the larger. The Panel recom-
mends that the AEC develop a similar schedule. However, in implementing the
program, the Panel suggests that in addition to the quantities involved, consid-
eration should be given to the relative accessibility of the materials. Hence,
though a power reactor may have a larger inventory of special nuclear materials,
physical inventory requirements and inspections might be less frequent than at a
chemical processing plant with smaller quantities of materials, but a higher degree
of accessibility. Certainly the risk of diversion of irradiated fuel in the form of
identifiable items is much less than the risk of diversion of unirradiated materials
in the form of unidentifiable solutions or chemical compounds.
The Panel has reviewed the AEC's study on strategic quantities of materials

(15) and has addressed itself to the appropriateness of a de minimis quantity
for safeguards purposes. In view of the value of the material, the criminal pen-
alties, and the health and safety provisions of the AEC regulations, the Panel
believes it is reasonable to exempt from any special safeguards provisions all
facilities which have an inventory, an annual through-put, or a production ca-
pacity of less than 350 grams of special nuclear materials.
The rationale for choosing the 350 gram quantity is based on the opinion that

it would take an unreasonable amount of collusion to put together enough ma-
terial from a number of such facilities to constitute the same degree of risk as
is nominally associated with the measurement uncertainties at such facilities
as fuel fabrication plants or reprocessing plants. Further, 350 grams is the maxi-
mum quantity which may be licensed by an agreement State for use at any
location.

Recommendation 8
Increased emphasis should be given to systems of internal management con-

trol within all organizations handling special nuclear materials in order to mini-
mize the risk of diversions to unauthorized purposes.

Commentary
Safeguards programs involve at least three general areas of responsibility:

(a) Establishment of regulatory requirements to protect public health,
safety and security;
(b) Implementation of these requirements by the organization performing

the work with special nuclear materials; and
(c) Surveillance and evaluation of the adequacy of all procedures.

In recommending that in each of these there should be increased emphasis on
the adequacy of the system of internal control, the Panel emphasizes that there
is a real danger, even among persons directly concerned with safeguards problems,
that internal control may be viewed too narrowly and that too little attention
may be given to the interrelationship of all elements of the system.
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The broader concept of internal control was expressed by the Committee on
Auditing Procedure of the American Institute of Certified Public Accountants
in a special report,' which defined internal control as comprising the plan of or-
ganization and all of the coordinate methods and measures adopted within a
business to safeguard its assets, check the accuracy and reliability of its accounting
data, promote operational efficiency and encourage adherence to prescribed
managerial policies.
The Committee indicated that a satisfactory system would include:
• appropriate plan of organization;
• adequate system of authorization and records procedures;
• sound practices; and
• qualified personnel.
The physical and chemical nature of the various forms of special nuclear

materials require specialized plant and equipment facilities for the processing,
storage, use and protection of the materials. Accordingly, in considering safe-
guards programs, physical plant and equipment facilities suitable to the specific
purposes should be added to the four general elements of internal control listed
above.

It is obvious that the primary responsibility for implementing the materials
control elements of the safeguards system must rest upon the organization en-
gaged in the handling of special nuclear materials. It is important that surveillance
agencies be continuously aware that weaknesses in the implementation of the
materials control programs by the entity performing the operation cannot be
patched-up by simply adding layers of surveillance, examination and inspection.
The policy of requiring licensees and contractors to submit written plans of

organization, flow of production, description of physical facilities, record con-
trol procedures and forms, personnel data and plans for physical inventories
for review and appraisal by the AEC is of key significance in the safeguards pro-
grams. This is the point at which the AEC must decide whether the applicant
has sufficient resources in management capabilities, physical facilities, scientific
technology and economic resources to be entrusted with the tasks to be under-
taken in the processing and use of special nuclear materials.

After the license or contract has been granted, it is important that the plans
are effectuated in such a manner as to provide effective internal control in all
phases of operations. Even after this stage of accomplishment has been attained,
there must be continuous attention by all levels in management of the enterprise
to see that a satisfactory system is maintained and, of course, suitable programs
of surveillance, examination and inspection by the AEC are required to meet its
safeguards responsibilities.
The comments regarding this recommendation have purposely dealt with the

broader aspects of internal control. In order to be somewhat more specific and
without representing that the list is all-inclusive, the Panel has summarized in
Appendix 3 an outline of essential elements of a safeguards system for special
nuclear materials.

Although implicit in the foregoing remarks the panel explicitly notes that
these considerations are equally applicable to !the international safeguards pro-
grams; past and present practices are somewhat deficient with respect to the
amount of attention given the broad aspects of internal control.

Recommendation 9
The United States should intensify its efforts to establish an effective universal

safeguards system under the International Atomic Energy Agency. Toward this
end the U.S. should encourage:

(a) Euratom and IAEA to arrange for appropriate surveillance by IAEA of
the Euratom safeguards program, including active participation as appro-
priate in inspection of facilities;
(b) Voluntary acceptance by other nations, especially the major powers, of

the IAEA safeguards inspections;
(c) The assignment by member nations of qualified personnel to the IAEA

safeguards program for terms of at least five to seven years; and
(d) International poolinc, through the IAEA of information regarding di-

versions (actual, attempted, or potential) of special nuclear materials to
unauthorized purposes.

1 See appendix 9.
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Commentary
The longstanding policy of the United States to pursue a course leading to a

single international safeguards system requires constant attention and specific
actions if that goal is to be attained. The actions recommended above would
constitute further evidence of U.S. intentions, and additional strengthening of
IAEA safeguards.
The perpetuation of independent safeguards systems outside the purview of

IAEA should be discouraged and means sought to encompass them within the
IAEA system. In the case of Euratom, efforts should be exerted to accelerate a
joint Euratom—IAEA agreement arranging for surveilliance by IAEA of the
Euratom safeguards program. Such surveillance should include not only review
of work papers and reports, but also active participation in occasional inspections
of facilities.
The United States has succeeded in demonstrating to the world the significance

it attaches to an international safeguards system through acceptance of IAEA
safeguards on various facilities and operations in this country. The transfer of
bilateral safeguards to the IAEA has given further evidence of our confidence
in such a system. To a lesser but still significant extent, the United Kingdom
and Canada have taken similar actions.

It is not enough that so few countries demonstrate their support of and belief
in the IAEA. The acceptance of IAEA safeguards and the active support of the
Agency's activities in this area must be encouraged on the part of all member
states, particularly by the major powers. The community of nations watches with
interest the extent to which actions by the Western nations are matched by the
Soviet and Eastern European countries. The significance of even modest steps
indicating further extension of IAEA safeguards must not be discounted.

Recent indications by several nations of Eastern Europe of their willingness
to accept IAEA safeguards either on certain national facilities, or as the con-
sequence of the sale of a nuclear power reactor, are most encouraging. The U.S.
should utilize every reasonable means at its disposal to effectuate such a trans-
action. Only through such actions will international safeguards become a viable
concept.
The IAEA has about one dozen professional employees on its safeguards and

inspection staff. Few are long-term employees, and if present practice applies in
the future, a two or three-year tour of duty is normal. If the Agency is to meet
the anticipated workload, resulting from the rapid increase in utilization of
nuclear power, means must be found to increase the staff with qualified per-
sonnel, and to extend their normal tour of duty to a term of sufficient length to
permit the staff to be informed and effective. A minimum term of 5-7 years is
suggested.
The responsibility for increasing the staff and improving its effectiveness lies

first with the member states of the IAEA. They must first provide for an in-
creased budget. They must then be prepared to furnish qualified personnel from
their own domestic programs to serve on the Agency's staff. Arrangements must
also be made for extended leaves of absence for these individuals, with appropriate
re-employment rights assured.
In the context of the Agency it seems desirable to employ safeguards and inspec-

tion staff on long-term (5-7 years) renewable employment contracts, rather than
permanent contracts. A program should be undertaken to ensure high morale,
a sense of responsibility and importance, and a moral as well as professional
commitment on the part of the staff.

With the growth of a worldwide open market in special nuclear materials
there will be increasing opportunity for diversion of these materials to unauthor-
ized uses. Of utmost importance to effective international safeguards will be the
prompt flow of information regarding impending, attempted, and actual un-
authorized diversions. Means should be sought to facilitate the transfer of
pertinent information to a central body, probably the IAEA. With such informa-
tion it would be possible to better utilize personnel and procedures to thwart a
threatened diversion, or to recover material actually diverted.

Recommendation 10
a. The AEC should continue to implement the present safeguards policy as

provided for in the U.S.-Euratom agreement for cooperation until Euratom and
IAEA agree to surveillance by IAEA of the Euratom safeguards system.

b. The AEC should improve its evaluation of the effectiveness of the Euratom
safeguards program.
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Commentary
The Division of International Affairs has summarized for the Panel steps taken

to assure adequate Euratom safeguards and the cooperative measures AEC, Eura-
tom, and IAEA have employed.' The Panel is encouraged by this evidence of
cooperation, as well as the intent for improved cooperation between IAEA and
Euratom which was evident in discussions with both agencies. The demonstrated
technical competence of Euratom safeguards personnel provides a degree of con-
fidence in the Euratom program, and the political heritage of the cooperating
nations ensures that national programs will come under close scrutiny and render
as rather improbable a conspiracy to divert peaceful materials to military purposes.
Nonetheless, the Panel believes that the U.S. does not have an adequate basis
for an independent opinion regarding the effectiveness of Euratom safeguards.
The Panel believes that the agreement,2 which provides the U.S. with permission
to verify by mutually approved scientific methods the effectiveness of Euratom
safeguards, is a basis for initiating the audit of Euratom workpapers and the
observation of Euratom inspections. Such techniques will further improve our
confidence in Euratom safeguards, pending the surveillance of Euratom safe-
guards by the IAEA.

Recommendation 11
The AEC should increase its research and development effort on safeguards

techniques and should encourage and support other national and international
efforts to improve safeguards.

Commentary
An important factor in the achievement of an adequate safeguards program

is the existence of techniques which facilitate the application of safeguards. A
program to develop safeguards techniques and procedures is essential.
In the first ten years of its operation, the Division of Nuclear Materials Man-

agement established no research program, had no research budget and initiated
no studies aimed at the development of improved safeguards techniques. During
this period it relied exclusively upon research and development activities of the
AEC's major contractors to improve measurement techniques and only indirectly
was able to encourage research and development in a few areas aimed specifically
at improved control of materials. In 1957, it undertook an extensive program to
develop and maintain a material standards program in cooperation with the
National Bureau of Standards, which by 1963, had cost two million dollars.
Subsequent to 1963, the National Bureau of Standards has undertaken complete
support of the standard materials program. In the ensuing years the Division
of Nuclear Materials Management has allocated nearly a million dollars in ad-
ditional funds to activities of benefit to safeguards. About $325,000 has been
devoted to an intercomparison of laboratories in the measurement of special
nuclear materials; about $400,000 was devoted to the development of improved
control techniques; and the balance was devoted to studies aimed at improving
material control procedures.
Since 1956 the Division of International Affairs has obligated approximately

two million dollars, of which the majority is devoted to studies of safeguards
procedures for a variety of nuclear facilities. It is estimated that approximately
$400,000 was allocated to research and development aimed at new information
and techniques for safeguarding special nuclear materials. The International
Atomic Energy Agency in the same period invested approximately $350,000 in
research and development aimed at improving techniques for surveillance.
Euratom has no budget and no organized research and development program
in safeguards. However, member states are encouraged to develop improved
safeguards techniques within their regular operating programs.
In reviewing the activities sponsored by the Atomic Energy Commission, the

Panel notes that there has been little overlap in the program sponsored by the
Division of International Affairs and the Division of Nuclear Materials Manage-
ment, and further that the programs sponsored were mutually useful. In the case
of the International Atomic Energy Agency we also note little duplication of
U.S. efforts. However, in analyzing the efforts by the Division of International
Affairs, the Division of Nuclear Materials Management, and the International
Atomic Energy Agency in the last decade, it is noted that each organization
has invested an average of only $40,000 a year in research and development

'See appendixes 6 and 7.
2 See appendix 6.
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devoted to improved safeguards techniques. In the opinion of the Panel, this is
an extremely low budget for research and development on a subject as important
as safeguards.

It is recognized that the amounts stated above are probably a significant under-
statement of the total research and development effort which has been of benefit
to the safeguards program. Through the years AEC major contractors have
continued to develop new and improved measurement techniques for special
nuclear materials. Nonetheless the Panel believes that an imaginative and inten-
sive coordinated research and development program needs to be developed,
appropriately funded and implemented.
A corollary benefit to a safeguards research and development program will be

the increase in manpower available to carry out safeguards work. The continued
growth of domestic and international nuclear activities will result in a shortage
of knowledgeable safeguards personnel. If safeguards programs are to be effec-
tive, an adequate supply of manpower trained in safeguards work must be avail-
able. A continuing research and development program in safeguards will provide
a supply of trained manpower. Further, the development of new techniques
will contribute to optimum effectiveness of the available manpower.
Recommendation 12
The United States should encourage the International Atomic Energy Agency

and other interested nations to establish an International School of Safeguards
to train inspectors, develop research programs, and accumulate and distribute
information relating to safeguards.
Commentary
The Panel believes that the current practice of on-the-job training is inefficient

and unsuitable for the future safeguards program. It is particularly poor for
IAEA inspectors because of the current practice of short (two to three year)
appointments. The forecast increase in nuclear facilities will require an increas-
ing number of safeguards 

inspectors, 
many of whom, for credibility purposes

alone, must be nationals of some of the less sophisticated countries. What is
needed is a formal training program, involving "appreciation courses" covering
all pertinent disciplines and their interactions, as well as laboratory exercises in-
volving practical applications of techniques and instrumentation useful in safe-
guards inspections.
The safeguards program is sufficiently important to justify establishing a

school such as the Oak Ridge School of Reactor Technology, or Oak Ridge
Institute of Nuclear Studies. Its faculty should include all pertinent disciplines
and represent experience in the safeguards program. The faculty should be
encouraged to develop research interests in the area of safeguarding special
nuclear materials and such research should be supported.
The Panel believes that a School of Safeguards will not only improve the

quality of safeguards inspectors, but that by training personnel for national
programs of the participating states, a large pool of qualified safeguards in-
spectors can be available in a relatively short time to cope with the rapidly
growing need of the IAEA. The Panel also believes that it is appropriate to con-
sider using such a School of Safeguards to train personnel for private audit
firms so that their talents might be utilized in reinforcing the domestic safe-
guards program.
The School of Safeguards can also make a significant contribution toward

improved communications. It can become a center for the accumulation of
safeguards information and for its distribution to all interested organizations. As
a focal center for safeguards techniques, it should markedly stimulate the improve-
ment of techniques as well as reduce the time span between the development of
new techniques and their application in the field.
In the last analysis the success in the application of safeguards will largely

depend on the quality of personnel available to implement the program. The
supply of individuals having the necessary skills and experience is presently
quite limited. The Panel believes that a School of Safeguards will insure that
personnel with appropriate skills and interests are available to meet the rapidly
escalating needs of the safeguards program.
Recommendation 13
There should be an independent review of the safeguards currently applicable

to materials and weapons transferred to the Department of Defense under
Section 91b of the Atomic Energy Act of 1954.
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Commentary
a. The charter of the Panel excluded materials transferred to the Department

of Defense under Section 91b of the Atomic Energy Act of 1954. However, the
Panel notes that these materials, and the weapons and weapons components,
are much more attractive from the diversion point of view than most of the
materials involved in the peaceful use of nuclear energy. Consequently, in the
absence of any recent independent review the Panel recommends that such a
review of the applicable safeguards be conducted.

APPENDIX 1

ORGANIZATIONS REPRESENTED BY PERSONS INTERVIEWED

Arms Control and Disarmament Agency
Atomic Energy Commission

Office of the General Manager
Division of Inspection
Division of Intelligence
Division of International Affairs
Division of Military Application
Division of Nuclear Materials Management
Division of Production
Division of Security

Director of Regulation
Division of Compliance
Division of Materials Licensing

Department of State
European Atomic Energy Community (EURATOM)
General Electric Company
Idaho Nuclear Corporation
Institute of Nuclear Materials Management
International Atomic Energy Agency (IAEA)
Joint Committee on Atomic Energy
Nuclear Fuel Services, Inc.
Nuclear Materials and Equipment Corporation
Stanford Research Institute
Union Carbide Nuclear Company
Yankee Atomic Electric Company

NUCLEAR

APPENDIX 2

SITES VISITED BY PANEL

General Electric Co., San Jose, Calif 

Idaho Nuclear Corp., Idaho Falls, Idaho 
Nuclear Fuel Services Inc., Erwin, Tenn 
Nuclear Fuel Services Inc., West Valley, N.Y_ _
Nuclear Materials and equipment Corp., Apollo
and Leechburg, Pa.

Union Carbide Nuclear Co., division of Union
Carbide Corp., Oak Ridge, Tenn.

APPENDIX 3

BY PANEL

Type of plante

Fuel processing and fabrication
plant.

Chemical processing plant.
Fuel processing plant.
Chemical processing plant.
Fuel processing plant.

Weapon processing and fabrica-
tion plant.

ESSENTIAL ELEMENTS OF AN ADEQUATE SAFEGUARDS SYSTEM

In the Panel's comments under Recommendation 8, emphasis has been placed
on the broader concept of internal control as a foundation to an adequate safe-
guards system. All of those comments, therefore, are incorporated by reference
as a prefactory statement to the following summary of some of the essential
elements of an adequate safeguards system in the management and control
of special nuclear materials. Essential elements include:
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1. A written description of procedures to be used and measurements to
be made by the possessor of special nuclear materials, whereby his material
inventory, transfer and process losses would be currently recognized, meas-
ured and recorded, and whereby his material would be protected against
theft or diversion, should be submitted to the safeguarding agency (AEC
IAEA, or Euratom) for review and approval prior to the receipt of material.

Commentary.—Prior to receiving strategic quantities of special nuclear ma-
terials an organization must reduce to written form an appropriate program
or procedure for safeguarding the material. These plans and procedures will
then serve as a basis for hiring appropriate personnel and procuring necessary
equipment so that the materials can be adequately safeguarded. These written
procedures must be reviewed by the safeguarding agency to insure itself that
adequate safeguards provisions have been made. The written procedures are
evidence that the organization receiving special nuclear materials has given
adequate thought and planning to the problem, and adequately understands
methods whereby the materials will be safeguarded. Recent amendments to 10
CFR 70 will generally bring all domestic activities under this requirement. Both
Euratom and IAEA incorporate a requirement for prior review of the account-
ing control procedures.

2. The safeguarding agency should have the right to review construction
plans and to conduct physical inspection during construction of proposed
plants that will use, store or produce special nuclear materials.

Commentary.—The construction of new plants or substantive modification of
old facilities may significantly influence the ability to physically secure and to
account for the materials. Hence, construction plans should be reviewed to en-
sure that these aspects of safeguards are adequately included in the planned
construction. Also, on-site inspections should be made to ensure that the safe-
guards features are appropriately built into the facility.

Current AEC regulations provide for pre-construction review of utilization
and production facilities only, and then solely for health and safety purposes.
The Euratom and IAEA safeguards systems provide for a review of construc-
tion plans and include inspection during construction.

3. Physical transfers of special nuclear materials between possessors
must be documented. The shipper and the receiver in each case should in-
dependently measure the quantities transferred and provide the safeguard-
ing agency with the transfer date on a current basis.

Commentary.—An independent measurement of transfers eliminates the need
for the safeguarding agency to rely entirely on the data provided by a single
facility. Both domestically and internationally, the need for independent ship-
per and receiver measurements is recognized and incorporated in the various
safeguards programs.

4. A material balance, including a statement of inventory, transfers,
production, losses, and other data affecting the material balance, should
be reported periodically to the safeguarding agency. The required fre-
quency of such reports should depend upon the material quantities in in-
ventory, and the form and through-put of the materials.

Commentary.—A material balance statement appropriately developed and
supported reflects the degree of control being achieved over special nuclear
materials much as the profit and loss statement reflects the economic health of
an organization. The frequency of such reports should bear a relationship to
the degree of risk for diversion associated with the operation. For the major
installations, any frequency less often than monthly would seem to be
inappropriate.

With adoption of proposed amendments to 10 CFR 70, all domestic materials
will be covered by a requirement for a material balance statement. The fre-
quency of reporting should be reviewed with a view to optimizing the utility of
the information. Internationally, both IAEA and Euratom require routine ma-
terial balance statements.

5. Physical inventories must be taken periodically by the possessor to
verify the existence of the material and the validity of his records, and
where indicated, adjustments must be made to the inventory records. The
results of such inventories should be reported to the safeguarding agency
and the data should be retained for audit. The frequency of such inven-
tories should depend upon the form of the material and the ease with which
the material may be diverted.

Commentary.—If the material balance statement is to appropriately reflect
the degree of control being achieved, it must be based upon a physical inventory
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of the materials on hand. If independent shipper and receiver measurements
have been made, and a physical inventory has been taken which can be
tested and verified by the safeguarding agency, then the materials discarded,
measured losses, and materials unaccounted for become true indicators of the
degree of control achieved by the organization, and the safeguarding agency
is in a position to make a judgment as to the adequacy of the control.

With recent changes in the regulatory program, virtually all domestic ma-
terials will be covered by a physical inventory requirement. Internationally,
while physical inventories are not explicitly required, all inventories are phys-
ically verified periodically by the IAEA and Euratom.

6. Unmeasured quantities, or quantities estimated only with large po-
tential errors, should not be permitted to accumulate to significant amounts
in the physical inventory.

Commentary.—The material balance statement is highly sensitive to the state-
ment of physical inventory. The degree of control achieved at any facility is
directly dependent upon the validity of the physical inventory. Consequently,
confidence in control is inversely proportional to the unmeasured quantities
or quantities with large limits of error. At the present there are no formal
criteria either domestically or internationally with respect to action limits for
such quantities nor are there any general policies or procedures specifically
relating to this problem in the international programs

7. The safeguarding agency must have the right to examine and inspect
all facilities using, storing or producing special nuclear materials at all
times to currently appraise all elements of internal control and to examine
and verify to the extent deemed appropriate: records and reports, inventories,
losses, physical protection, authorized use of material and any other matters
related to special nuclear materials safeguards.

Commentary.—Without free access to all facilities, materials and data relating
to the utilization of special nuclear materials, the safeguarding agency is in no
position to render an independent judgment as to the adequacy of the safeguards
or the appropriateness of the utilization of the materials. Both the domestic
and international safeguards programs make provision for this right of access
and examination.

8. The safeguarding agency must make independent tests of measurement
procedures and inventory. Consequently, it must have available to it an
independent laboratory to prepare standard samples and process inventory
samples.

Commentary.—Without an independent test of the measurement procedures
and a physical inventory, the safeguarding agency is in no position to render
an independent opinion concerning the adequacy of control of the materials.
Domestic and international safeguards programs currently provide for such tests.
An AEC analytical qualification program is currently underway which should
expand the number of laboratories available to support the domestic testing
program.

9. In implementing the safeguards system, the effort applied should take
cognizance of the quantities in inventory, through-put, the different forms
and combinations of material and its suitability for weapons use. Where
quantities, forms or through-put of materials are not of strategic importance,
the plant or site should be exempt from safeguards.

Commentary.—It is inappropriate to waste manpower and effort applying
detailed safeguards procedures to small quantities of materials or to forms of
material having little strategic importance. It is equally inappropriate to apply
casual surveillance and infrequent material balance requirements to massive
quantities of strategically valuable materials. A proper balance must be struck
and the application of the safeguarding effort should be optimized in a manner
appropriate for the form and quantities of materials safeguarded.
In the past, the policy and procedures of the AEC did not take sufficient

cognizance of minimum quantities especially in providing for exemptions from
safeguards requirements. Recent amendments to the regulations, which extended
more definitive safeguards coverage to privately owned material, recognize
differences in quantities (requirements are imposed if the quantity is in excess of
5,000 grams of contained special nuclear materials) and form (materials incident
to the operating of a reactor or in the form of sealed sources are exempted from
certain requirements).
Both the IAEA and Euratom procedures provide for special handling in the

case of small quantities of materials. Inspections are scheduled in accordance
with the quantities and form of the materials handled at the facilities.
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10. The safeguarding agency must insist on the maintenance of, and
continually evaluate, safeguard control indicators such as shipper-receiver
differences, material unaccounted for, and process losses. These are integral
parts of the safeguards system. Unusual quantities in these categories must
be reported and investigated, and follow up actions taken to correct
deficiencies.

Commentary.—A continuing review of these indicators of control will place the
safeguarding agency in a position of recognizing unusual circumstances. An
immediate follow-up when such unusual circumstances are recognized will ensure
timely detection of diversions or early recognition of circumstances which might
contribute to a potential diversion.
In the case of non-licensed contractors, AEC procedures require the mainte-

nance of the necessary information and provide for routine AEC review of the
safeguard control indicators. With recent amendments to the regulations, all
licensees are also required to maintain the necessary information, and under
the April, 1966 agreement between the Director of Regulation and the General
Manager, a review of these indicators was extended to all licensees (37).
Such data are routinely supplied to IAEA and Euratom by each significant

nuclear facility. Special reports are required whenever the quantities become
exceptional. However, the lack of a requirement by these agencies for a physical
inventory to be associated with the material balances reduces the utility of
material unaccounted for data. Nonetheless, it should be noted that periodic
verification of physical inventories by these agencies minimizes the reliance they
place on such indicators. Future demands on manpower may force more reliance
of these indicators and, hence, impose physical inventory requirements.

11. Physical protection to guard against the theft, diversion and unauthor-
ized use of special nuclear materials is needed. Guards, fences, vaults, locks,
seals, or use of sophisticated electronic, mechanical or other protective
sealing or alarm devices are all protective measures which should be applied
where appropriate.

Commentary.—Unauthorized physical movement of material can be deterred
and detected by such means. Domestically such physical protection is important
because once moved outside of authorized channels there are no other physical
barriers to protect against transfer out of the country.
The AEC has depended in large measure upon the financial value of the

material and the criminal penalties of the Atomic Energy Act of 1954, to assure
that licensees establish adequate protection for the materials, except that physical
protection standards have been prescribed for AEC contractors handling materials
without financial responsibility. Although the Panel understands that experience
to date under these policies and procedures has been good, the Panel recommends
that minimum standards for physical protection be developed and applied.

There is no requirement under either of the international safeguards programs
for physical protection of the materials, although each nation is required to
guarantee that the materials will not be transferred into the hands of unauthor-
ized parties.

12. All personnel having access to significant quantities of special nuclear
materials should be subject to a security check equivalent to the present "L"
clearance procedures.

Commentary.—One means of minimizing the probability of criminal diversion
of special nuclear materials is to ensure that the individual is loyal and has no
prior record of criminal activities. The type of security check equivalent to the
present "L" clearance procedures provides this type of assurance. Obviously with
respect to the international systems this type of assurance has no merit as re-
gards protection against the diversion of materials for national objectives of
the country granting these clearances.
In the case of cost-type contractors, such procedures are in effect. However,

there is no requirement that licensees follow such procedures, although many
licensees have voluntarily provided such security checks.

Neither the IAEA nor the Euratom programs formally require a security
clearance of employees in the plants subject to safeguards. However, national
interests generally will assure such clearances, and the practice of many coun-
tries to maintain complete dossiers on individuals will automatically provide
such a check.

13. Appropriate penalties and sanctions should be available, and the or-
ganizational structure of the safeguarding agency should be such as to
assure that appropriate and timely action will be taken, in the event of
recognized deficiencies in nuclear materials handling and accountability
systems, and in the event of deficiencies in the safeguards detection program.
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Commentary.—It is essential that when such deficiencies are recognized that
the safeguarding agency be in a position to move rapidly and have available
appropriate sanctions so that an early correction of the deficiency can be achieved.
Otherwise, control can be lost, a potential for diversion developed, and actual
diversions obscured.
The responsibility for safeguards policy establishment and implementation is

presently divided between the General Manager and the Director of Regulation.
Within the Office of the General Manager, two Assistant General Managers
have responsibility for safeguards, one in the area of domestic safeguards and
one in the area of international safeguards. With such a diffusion of responsi-
bility, overlaps, omissions, varying standards and varying objectives have re-
sulted. Similarly, and perhaps as a consequence, it appears that in some licensee
and contractor organizations safeguards have not had the high level management
attention appropriate for the problem.

Responsibility for the safeguards program in IAEA and Euratom is clearly
defined and appropriately placed in the structure of each organization. The
available sanctions as applied to nations appear to the Panel to be appropriate.
There are no criminal sanctions provided in the IAEA and Euratom programs.

14. Penalties for improper use of special nuclear materials must be severe
enough to be a significant deterrent to diversion.

Commentary.—An individual or organization contemplating diversion will not
only weigh the risks of detection, but also the consequences of detection. If the
penalty is large enough, it will act as a significant deterrent to diversion.
Under the Atomic Energy Act of 1954, severe penalties (including death) are

applicable to the diversions intended to injure the U.S. or to provide advantage
to a foreign power. However, where the intent is simple personal gain, such as the
theft of material for intended sale in the black market, the five years and/or
$10,000 fine appear to be inadequate.
The penalties for improper use of special nuclear materials established under

the IAEA and Euratom systems include the interruption of cooperation with
the nation and the recovery of the IAEA and Euratom distributed materials.
The severity of such penalties is highly dependent upon the credibility of their
implementation. With regard to the penalties employed by nations against its
peoples, there are no provisions for establishing standards or for evaluating
current national orograms.

15. There should be provision for a reward for information regarding
diversions of special nuclear materials to unauthorized use.

Commentary.—If diversion is about to take place or has taken place, informa-
tion relating to it from persons having personal knowledge of the circumstances
is vital to the safeguards program. Personal gain, political gain, patriotism are all
motives which may result in the provision of such information. Of these, perhaps
personal gain is the strongest, although all possible motives should be reinforced.
There presently is no provision for reward for such information. The Atomic

Weapons Rewards Act does provide for rewarding an individual for information
with regard to the importation of a nuclear weapon or the construction within
the continental limits of a nuclear weapon, but it is completely silent on the
diversion of special nuclear materials for unauthorized use.

Neither of the international agencies have any such reward provisions.
16. There should be provision for incentive awards for exercising good

safeguards over special nuclear materials.
Commentary.—When work is performed for the AEC under contract, such

contracts should provide financial incentives for good safeguards practices. For
example, graduated fees based upon quantities of lost or unaccounted for special
nuclear materials would stimulate better material control measures. Also, pen-
alties could be imposed for material not returned to AEC in acceptable forms
at the conclusion of the contract.

17. There should be a mechanism for prompt notification of the safeguard-
ing agency by the investigative and intelligence agencies regarding potentials
for diversion, suspected, attempted or planned diversions, or the fact of a
diversion, as well as coordinated programs for recovery of diverted material
and apprehension of divertors whenever politically possible.

Commentary.—Properly coordinated information from the intelligence com-
munity can potentially forewarn the agency of the potential diversion, and hence,
provide for the reinforcing of the many safeguards features to deter or detect
a diversion. Once detected, a properly coordinated intelligence community will
materially assist in the pursuit of the material and apprehension of the divertors.
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There presently is an informal relationship between the AEC and most of the
interested government agencies, but there is no formal mechanism established at
a sufficiently high level in the interested organizations to assure that the safe-
guards program gets the attention it warrants.
There is no indication that the international agencies have access to intelligence

information except on an informal voluntary basis.

APPENDIX 4

DOMESTIC SAFEGUARDS PROGRAM
A EC-Owned Plants
AEC contractors are required to describe the procedures they will follow in

accounting for special nuclear materials. Procedures manuals are subject to the
approval of the manager of the AEC Regional Office. Certain basic accountability
requirements are common to all contractors; they vary only in degree. These
basic requirements are: the recording and reporting of transactions, inventories
and losses; maintenance of adequate internal control, measurement, and physical
inventory procedures (at the option of the manager of the AEC regional office a
physical inventory may be required each month; however, in no case may the
interval between inventories exceed 12 months) ; prompt and accurate detection
and estimation of special nuclear materials losses and evaluation of loss mecha-
nisms; and the institution of corrective measures to reduce special nuclear materials
losses.
In addition to the requirements for accountability control of material, AEC

contractors who are not financially responsible for the special nuclear materials
that they possess are required to apply certain minimum physical security stand-
ards to their operations. In the case of contractors possessing as much as 1 kilo-
gram (kg) of uranium 233 or plutonium, or 5 kgs. of uranium 235 in the form
which may be used directly as nuclear explosives or can be prepared for such use
by simple metallurgical, chemical or mechanical processing steps, the following
requirements apply:

In storage.—Continuous armed guard control; or combination locked
repositories, or apparatus or equipment offering equivalent protection,
located in areas under hourly armed guard patrol or automatic alarm
protection.
In transit.—In custody of armed escort.
In use.—Within a limited security area such that unauthorized persons

could not remove, without detection, a significant quantity of material from
the area.

Clearance.—"L" clearances of access authorizations for guards, escorts,
accountability representatives and custodians.'

Less stringent requirements apply to special nuclear materials in forms which
may not be used directly as nuclear explosives.
The General Manager discharges the functions of recommending, implementing

and assuring the implementation of Commission policy and procedures for the
safeguarding of special nuclear material in AEC contract operations. The organi-
zational components under the General Manager responsible for discharging
these functions are the Divisions of Nuclear Materials Management and Security,
and Managers of Operations.
Licensee
Under present AEC regulations, all licensees are required to maintain records

of receipts, transfers and inventories of material, and to report losses other
than normal operating losses. Licensees who possess material distributed under
Section 53 of the Act are required to submit transfer and periodic status re-
ports. The Commission has issued for public comment proposed amendments
to its regulations which, if adopted, would require such reports to be filed for
all special nuclear materials which are privately owned.
In addition to the above, on February 3, 1967, the Commission issued amend-

ments to its regulations to codify in the regulations certain accountability re-
quirements heretofore imposed on licensees by lease or contract provisions with
respect to Government-owned material. Under the new amendments each licensee,
who is authorized to possess a quantity exceeding 5000 grams of contained
uranium 235, uranium 233, plutonium, or any combination thereof, is required to:

1 For classified materials, special clearances are required by AEC.
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(a) establish and maintain written material control and accounting pro-
cedures to account for the special nuclear materials in his possession;
(b) submit a full description of his procedures for control of and account-

ing for special nuclear materials (required only for activities other than
those involved in the operation of a nuclear reactor or as sealed sources) ;

(c) identify to AEC the fundamental controls which he considers essential
for assuring that special nuclear materials in his possession are adequately
safeguarded (as in (b) above not required for certain activities) ; and
(d) perform an inventory not less often than annually.

Licensees are not required by present regulations to apply prescribed physical
security standards to protect special nuclear materials in their possession. The
health and safety regulations of AEC, however, require that access to special
nuclear materials be adequately controlled by licensees so that materials stored
in any unrestricted area be secured against unauthorized removal.
The Director of Regulation has been delegated the Commission's licensing

and regulated regulatory responsibilities for the protection of the public health
and safety and the common defense and security. The organizational com-
ponents responsible for discharging these functions are the Divisions of Materials
Licensing, Reactor Licensing, Reactor Standards, Compliance, Radiation Protec-
tion Standards, and State and Licensee Relations.
Under a working agreement between the Director of Regulation and the

General Manager, the expertise of the General Manager's nuclear materials
management organization is utilized by the Director of Regulation in imple-
menting and administering safeguards controls over the special nuclear ma-
terials in the hands of licensees.

APPENDIX 5

INTERNATIONAL DISTRIBUTION OF SPECIAL NUCLEAR MATERIALS

Section 123 of the Atomic Energy Act provides that special nuclear materials,
and production and utilization facilities, may not be transferred to any nation
(or group of nations) unless an agreement for cooperation, approved by the
President and submitted to the Joint Committee on Atomic Energy, has been
executed. Each agreement for cooperation for peaceful uses of atomic energy
is required to include a guarantee that any material transferred pursuant to
the agreement will not be used for atomic weapons or for research on or de-
velopment of atomic weapons, or for any other military purpose. In addition,
each agreement is required to include a guarantee that the material will not be
transferred to unauthorized persons or beyond the jurisdiction of the cooperating
nation or group of nations except as specified in the agreement.
The Atomic Energy Ace does not require that the U.S. exercise any effort to

assure that the specified guarantees in agreements for cooperation are fulfilled
by the cooperating nations. The Atomic Energy Commission has, however, as a
matter of policy, included in all comprehensive agreements (except those with
Canada, the United Kingdom, the European Atomic Energy Community and the
International Atomic Energy Agency) "safeguards" provisions that give the U.S.
the right to send U.S. inspectors into the cooperating nations. Inspectors have
access at all times to all places and data as necessary to account for the special
nuclear materials, and to determine that the guarantees are in fact being ob-
served. In addition to the right of inspection, important supplementary rights are
provided, including.
• the right to approve the design of facilities from the standpoint of effective

application of safeguards;
• the right to require the maintenance of appropriate records; and
• the right to approve the means for reprocessing special nuclear materials.
In recent years as each agreement for cooperation has been renewed, the

U.S. has sought to secure agreement with the cooperating nation that safeguards
should be implemented by the International Atomic Energy Agency (IAEA),
rather than by U.S. inspectors.
In addition to bilateral agreements between the U.S. and individual nations,

and between the U.S. and the IAEA, the U.S. several years ago entered into
an agreement with the European Atomic Energy Community (Euratom). Un-
der this agreement the Euratom organization is responsible for implementing
safeguards over special nuclear materials supplied by the U.S. to the Euratom
Supply Agency for use in the Euratom nations of Belgium, France, Italy, Luxem-
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burg, the Netherlands, and West Germany. The U.S.-Euratom agreement forcooperation requires that the Euratom safeguards system shall be reasonablycompatible with that of IAEA. Euratom is obliged to consult with AEC in formu-lating and implementing its safeguards system. The U.S. has the right to verifyby mutually approved scientific methods the effectiveness of the safeguards beingapplied by Euratom to U.S. supplied special nuclear materials.
The safeguards systems applied to special nuclear materials transferred bythe U.S. to other nations have the following common elements:
• An examination of the design of facilities to assure that special nuclear

materials will not be used for any military purpose and that effective safe-
guards controls can be applied;

• the maintenance and inspection of operating records to assure that special
nuclear materials are properly accounted for;

• the periodic filing of reports on special nuclear materials received, produced
and on hand, from installations where special nuclear materials are used;

• the right to approve the means to be followed in reprocessing irradiated fuel;
• periodic on-site inspection of plants where special nuclear materials are

used and periodic independent verification of the inventories of special
nuclear materials; and

• access rights at all times to all persons, places and data that are relevant to
the use of special nuclear materials.

AEC's Division of International Affairs is responsible for administering the
program of safeguards under agreements for cooperation, including (1) develop-
ment of the systems to be employed, (2) implementation of "bilateral" safe-
guards, including the maintenance of records and receipt of reports, and con-
ducting on-site inspections, and (3) liaison with IAEA and Euratom. Continuing
efforts are made to achieve compatability between the U.S. bilaterals, Euratom
and IAEA systems.

APPENDIX 6

EURATOM SAFEGUARDS

Euratom is responsible for assuring that its safeguards system is reasonably
compatible with that used by IAEA. Article XII. A., of the U.S.-Euratom
Agreement for Cooperation states "* * * In establishing and implementing its
safeguards and control system, the Community is prepared to consult with and
exchange experiences with the International Atomic Energy Agency with the
objective of establishing a system reasonably compatible with that of the Inter-
national Atomic Energy Agency. * * *"
Euratom is also obliged to consult with the U.S. in formulating and imple-

menting its safeguards system. The U.S. has the right to verify by mutually
approved scientific methods the effectiveness of the safeguards being applied
by Euratom to U.S.-supplied material. This right is based on Article XII. C. of
the Agreement which states "The Parties agree that there will be frequent
consultations and exchanges of visits between the Parties to give assurance to
both Parties that the Community's safeguards and control system effectively
meets the responsibility and principles stated in paragraph A of this Article
and that the standards of the materials accountability systems of the Govern-
ment of the United States of America and the Community are kept reasonably
comparable." By an exchange of letters in June 1958, the understanding of the
Euratom Commission was confirmed to be that the consultations and exchanges
of visits agreed upon in that section include permission by each Party for the
other Party to verify by mutually approved scientific methods the effectiveness
of the safeguards and control system applied to special nuclear materials re-
ceived from the other Party or to fissionable material derived from these fission-
able materials. There have been frequent consultations between U.S. and Euratom
safeguards groups starting in 1959 and the U.S. not only has been kept informed of
all aspects of the Euratom safeguards system but also has influenced the actual
development of the system to meet the standards acceptable to the United States

With the increasing quantities of U.S.-supplied materials being placed under
Euratom safeguards, arrangements were started in 1964 to obtain more detailed
information as to the effectiveness of the implementation of safeguards by
Euratom. In January 1965 it was decided to establish a U.S.-Euratom Joint
Technical Working Group to explore at the technical working level what mutually
approved scientific methods could be employed to verify the effectiveness of the
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safeguards and control systems. From three to four individuals from the U.S.
and about the same number from Euratom have constituted the working group.
The working group has met four times and visited two facilities under Euratom
safeguards control to familiarize the U.S. with the practical application of safe-
guards by Euratom. One of the working group meetings held in February, 1966,
was devoted to the application of continuous inspection by Euratom at the
Eurochemic chemical processing plant at Mol, Belgium. An exercise at Ispra,
Italy, in July, 1966, provided the U.S. with accounting data on U.S.-supplied
special nuclear materials for comparison with U.S. data. Also, samples of special
nuclear materials were provided for analysis in U.S. and Euratom laboratories.
At Karlsruhe, West Germany, in November, 1966, U.S. members visited the
Euratom Transuranium Institute, a plant that had just completed the fabrication
of about 170 kilograms of plutonium for a French fast critical assembly. Accounta-
bility plans were demonstrated and the Euratom safeguards inspection procedures
were described. As at Ispra, samples of U.S.-supplied plutonium were provided
for analysis in U.S. and Euratom laboratories. A future meeting of the Technical
Working Group has been planned for the spring of 1967, in the United States.
The application of safeguards procedures to fuel fabrication plants will be dis-
cussed at that meeting.

There has been an increasing number of contacts between the Euratom and
IAEA safeguards staffs during the past two years. For example, in August, 1965,
at the invitation of IAEA, Euratom inspectors attended an IAEA symposium
on Nuclear Materials Management. In February, 1966, IAEA inspectors, at the
invitation of Euratom, visited the Eurochemic chemical processing plant at
Mol, Belgium. In December, 1966, a two-day safeguards meeting held in Salzburg,
Austria, was attended by safeguards inspectors from the U.S., Euratom, IAEA
and Canada.

APPENDIX 7

COMPARISON OF THE IAEA SAFEGUARDS SYSTEM AND THE EURATOM SAFEGUARDS
SYSTEM

INDEX
1. Objective of Organization.
2. Aims of Safeguards System.
3. General Principles.
4. Safeguard Inspection Arrangements.
5. Design Review.
6. Records.
7. Reports.
8. Approval of CPP Processes.
9. Stockpile Storage.
10. Inspectorate and Duties.
11. Appointment of Inspectors.
12. Access by Inspectors.
13. Accompaniment of Inspectors.
14. Notice of Inspections.
15. Privileges and Immunities of Inspectors.
16. Inspection Reports.
17. Written Inspection Procedures.
18. Inspection Frequency.
19. Noncompliance.
20. Circumstances Requiring Safeguards.
21. Exemption From Safeguards Application.
22. Suspension of Safeguards.
23. Termination of Safeguards.
24. Transfer of Material Out of State.
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sp
ec
to
rs
 a

re
 c

ov
er

ed
 
by
 
im
-

mu
ni
ti
es
 a
s 

sp
ec
if
ie
d 

in
 
th

e 
Eu
ra
to
m

Tr
ea
ty
. 
Th
e 

IA
EA
 
ob
ta
in
s 
ag
re
em
en
t

in
di

vi
du

al
ly

 
fr
om
 
ea
ch
 
St
at
e 

on
 
th

e
pr

iv
il
eg
es
 a
nd

 i
mm

un
it

ie
s 
of
 i
ns
pe
ct
or
s.

 
 
Eu

ra
to

m 
ha
s 
ad
vi
se
d 

th
at
 t
he
 p

ra
ct
ic
e 

is
 

G
C

to
 a
ll

ow
 t
he
 i
ns
pe
ct
ed
 f
ac

il
it

y 
to
 r
ev
ie
w

th
e 
re

po
rt

 i
n 
dr
af
t 
pr
io
r 
to
 i

ts
 i
ss
ua
nc
e.

Eu
ra
to
m 

pl
an
s 

in
sp
ec
ti
on
s 
on

 
a 

ca
se
-b
y-

ca
se
 

Si
mi
la
r 
to
 E
ur
at
om
 T
re

at
y 
ob

li
ga

ti
on

s 
ba

si
s 
an
d 
ma

ke
s 
wh
at
ev
er
 r
ev
ie
ws
 a
re
 n
ec
es
-

sa
ry
 t
o 

ve
ri
fy
 t
he
 m

at
er
ia
l 
an
d 

fa
ci
li
ti
es
 a
re

no
t 
be

in
g 

di
ve
rt
ed
 f
ro
m 

th
ei

r 
in
te
nd
ed
 
us

e.
Th

e 
in
sp
ec
ti
on
s 

in
cl
ud
e 

au
di

t 
of

 
re

co
rd

s,
pi
ec
e 
co
un
t 
of
 f
ab

ri
ca

te
d 

pl
at
es
 a
nd
 e
le
me
nt
s

wh
en

 
po

ss
ib

le
, 
sa
mp
li
ng
 o

f 
ma
te
ri
al
, 

ra
di

o-
ac
ti
vi
ty
 
ch

ec
k 

of
 
ma
te
ri
al
, 

ch
em

ic
al

 
an
d

sp
ec

tr
om

et
ry

 a
na
ly
se
s 
wh

en
 f
ea

si
bl

e,
 r
ev
ie
w

of
 i
nt

er
na

l 
ci
in
tr
ol
 m
et
ho
ds
 a
t 
th
e 
fa
ci
li
ty
 a
nd

a 
ch
ec
k 

of
 m
ea
su
re
me
nt
 i
ns
tr
um
en
ts
.



IA
EA

 s
af
eg
ua
rd
s
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R
A
T
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af

eg
ua

rd
s
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ra
to
m 
Tr
ea
ty
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e
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. 
In
sp
ec
ti
on
 f
re
qu
en
cy
:

Th
e 
fr
eq
ue
nc
y 
of

 i
ns
pe
ct
io
ns
 is

 b
as
ed
 u
po
n 
wh
ic
he
ve
r

is
 t
he

 l
ar
ge
st
 o
f:

 (
a
)
 fa

ci
li
ty
 i
nv
en
to
ry
; (
b
)
 an

nu
al

th
ro
ug
hp
ut
; 
(c
) 
ma
xi
mu
m 

po
te
nt
ia
l 
an
nu
al
 
pr
o-

du
ct
io
n 
of
 s
pe
ci
al
 f
is

si
on

ab
le

 m
at
er
ia
l.
 F
or
 r
ea

ct
or

s
th

e 
ma
xi
mu
m 
nu

mb
er

 o
f 
in
sp
ec
ti
on
s 
pe

r 
ye
ar
 is

 o
ne

fo
r 
ev
er
y 
5
 k
il
og
ra
ms
 o
f 

nu
cl
ea
r 

ma
te

ri
al

 u
p 

to
 a

to
ta
l 

of
 6
0 

ki
lo

gr
am

s.
 A
bo
ve
 6
0 

th
e 
Ag
en
cy
 h

as
ri

gh
t 

of
 
ac
ce
ss
 
at

 a
ll

 
ti
me
s.
 (
Se
e 

IN
FC

IR
C/

66
,

pa
r.

 5
7.
) 
Re

pr
oc

es
si

ng
 
pl
an
ts
 
ha

vi
ng

 a
n 

an
nu
al

th
ro
ug
hp
ut
 
no
t 

ex
ce
ed
in
g 
5 

ef
fe
ct
iv
e 

ki
lo
gr
am
s

ma
y 

be
 r

ou
ti

ne
ly

 i
ns
pe
ct
ed
 t

wi
ce
 y

ea
rl

y;
 p

la
nt
s

ex
ce
ed
in
g 
5 

ki
lo
gr
am
s 
ma
y 

be
 i

ns
pe
ct
ed
 
at

 a
ll

ti
me
s.
 (S
ee
 G
C(

X)
/I

NF
/8

6,
 p
ar

. 
3.
) S

pe
ci

al
 i
ns
pe
c-

ti
on

s 
ma
y 

be
 m
ad
e 

un
de
r 

ce
rt
ai
n 
ci
rc
um
st
an
ce
s.

(S
ee
 I

 N
 F
C 

I R
C/
66
, 
pa

r.
 5
3.
)
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. 
No
nc
om
pl
ia
nc
e:

"I
n 
th
e 
ev
en
t 

of
 n
on
co
mp
li
an
ce
 a
nd
 f

ai
lu
re
 b
y 
th
e

re
ci
pi
en
t 
St

at
e 
or

 S
ta
te
s 
to
 t
ak
e 

co
rr
ec
ti
ve
 s
te
ps

wi
th
in
 a
 r
ea
so
na
bl
e 
ti

me
,"

 t
he
 B
oa

rd
 o
f 
Go
ve
rn
or
s

ma
y 
"d
ir
ec
t c

ur
ta
il
me
nt
 or

 s
us
pe
ns
io
n 
of
 a
ss
is
ta
nc
e

be
in
g 
pr

ov
id

ed
 b
y 
th
e 
Ag
en
cy
 o
r 
by

 a
 m
em

be
r 
an

d
ca
ll
 f

or
 t

he
 
re
tu
rn
 
of

 
ma
te
ri
al
s 
an

d 
eq

ui
pm

en
t

ma
de
 a
va
il
ab
le
 t
o 
th
e 

re
ci

pi
en

t 
me

mb
er

 o
r 
gr

ou
p

of
 m
em
be
rs
. 
Th

e 
Ag
en
cy
 
ma
y 

al
so
 s
us

pe
nd

 a
ny

no
nc

om
pl

yi
ng

 
me

mb
er

 f
ro
m 

th
e 

ex
er

ci
se

 o
f 
th
e

pr
iv

il
eg

es
 a
nd

 
ri
gh
ts
 o

f 
me
mb
er
sh
ip
. 
Th

e 
Bo

ar
d

sh
al

l 
re

po
rt

 t
he

 n
on
co
mp
li
an
ce
 t
o 
al
l 
me
mb
er
s 
an

d
to
 t
he

 S
ec
ur
it
y 

Co
un
ci
l 
an

d 
Ge
ne
ra
l 
As
se
mb
ly
 o

f
th

e 
Un

it
ed

 N
at

io
ns

".
 (S
ta

tu
te

, 
ar
t.
 X
II
.)
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. 
Ci

rc
um

st
an

ce
s 
re
qu
ir
in
g 
sa
fe
gu
ar
ds
:

Nu
cl

ea
r 

ma
te

ri
al

 s
ha
ll
 b

e 
su
bj
ec
t 

to
 
Ag
en
cy
 s

af
e-

gu
ar
ds
 i

f 
it
 i

s 
be

in
g 

or
 
ha

s 
be
en
: (
a
)
 s
up

pl
ie

d
un
de
r 

a 
pr
oj
ec
t 

ag
re
em
en
t;
 (
b
)
 s
ub

mi
tt

ed
 
to

sa
fe
gu
ar
ds
 u
nd
er
 a
 s
af
eg
ua
rd
s 
ag
re
em
en
t 
by

 t
he

pa
rt
ie
s 

to
 a

 
bi
la
te
ra
l 

or
 
mu

lt
il

at
er

al
 a

gr
ee
me
nt
;

(c
) 

un
il
at
er
al
ly
 s
ub

mi
tt

ed
 t

o 
a 

sa
fe
gu
ar
ds
 a
gr

ee
-

me
nt
; 
(
d
)
 
pr
od
uc
ed
, 

pr
oc

es
se

d 
or

 
us

ed
 

in
 
a

pr
in
ci
pa
l 
nu
cl
ea
r 

fa
ci
li
ty
 t
o 
wh

ic
h 
an
y 
of

 t
he

 a
bo

ve
th
re
e 
it
em
s 
ap
pl
y;
 (
e
)
 p
ro
du
ce
d 

in
 o
r 
by

 t
he

 u
se

of
 s

af
eg

ua
rd

ed
 
nu
cl
ea
r 

ma
te

ri
al

; 
(f
) 
su
bs
ti
tu
te
d

fo
r 
sa

fe
gu

ar
de

d 
nu
cl
ea
r 
ma
te
ri
al
. (
Se
e 

I N
FC
I 
RC

/6
6,

pa
r.
 1
9.
)

Th
e 

Eu
ra

to
m 

Tr
ea

ty
 p

ro
vi

de
s 
fo

r 
ac

ce
ss

 a
t 

al
l 
 

do
 

ti
me
s.
 (S
ee
 a
rt
. 8

1.
)

In
 t
he
 e
ve
nt
 o
f 
no

nc
om

pl
ia

nc
e,

 th
e 
Co

mm
is

si
on

ma
y 
wi

th
dr

aw
 f
ro
m 
th
e 
of

fe
nd

in
g 
pe
rs
on
s 
or

en
te
rp
ri
se
s 

"f
in
an
ci
al
 
or

 
te

ch
ni

ca
l 

as
si

st
-

an
ce
,"
 m
ay
 p

la
ce
 t
he
 e
nt
er
pr
is
e 
"u

nd
er

 t
he

ad
mi
ni
st
ra
ti
on
 o
f 
a 
pe
rs
on
 o
r 
bo
ar
d 
ap

po
in

te
d

by
 t
he
 C
om

mi
ss

io
n 
an
d 
th
e 
St

at
e"

 a
nd
 m
ay

or
de
r 
"t

he
 c
om

pl
et

e 
or

 p
ar
ti
al
 w
it

hd
ra

wa
l 
of

so
ur

ce
 m

at
er
ia
ls
 o
r 
sp

ec
ia

l 
fi
ss
io
na
bl
e 
ma
te
-

ri
al
s.
" (

Ar
t.

 8
3.

) 
"F
or
ce
d 

ex
ec
ut
io
n 

sh
al
l 
be

go
ve
rn
ed
 b

y 
th
e 

ru
le

s 
of
 c

iv
il

 p
ro
ce
du
re
 i

n
fo
rc
e 

in
 t
he
 S
ta
te
 i
n 
wh

os
e 

te
rr
it
or
y 

it
 t
ak

es
pl

ac
e.

" (
Ar

t.
 1
64
.)

"
T
h
e
 C
om

mi
ss

io
n 

sh
al

l 
sa
ti
sf
y 

it
se
lf
 t
ha

t 
in
 t
he

te
rr
it
or
ie
s 

of
 
Me

mb
er

 
St

at
es

: 
or
e,
 s

ou
rc

e
ma
te
ri
al
s 

an
d 

sp
ec

ia
l 

fi
ss

io
na

bl
e 

ma
te
ri
al
s

ar
e 

no
t 
di
ve
rt
ed
 f
ro
m 

th
ei
r 
in
te
nd
ed
 u
se

s 
as

st
at
ed
 b
y 
th

e 
us

er
s"

. (
Ar

t.
 7
7.
)

"I
t 
is
 u
nd
er
st
oo
d 
by

 t
he
 P
ar

ti
es

 t
ha
t 
a 
co

nt
in

ua
-

ti
on
 o
f 
th
e 
co
op
er
at
iv
e 
pr
og
ra
m 
be
tw
ee
n 
th
e

Go
ve
rn
me
nt
 o
f 
th
e 

Un
it
ed
 S
ta

te
s 
of
 A
me

ri
ca

an
d 
th
e 
Co
mm
un
it
y 

wi
ll

 b
e 
co
nt
in
ge
nt
 u
po
n

th
e 
Co
mm
un
it
y'
s 

es
ta

bl
is

hi
ng

 a
nd
 m

ai
nt
ai
n-

in
g 
a 
mu
tu
al
ly
 s
at

is
fa

ct
or

y 
an

d 
ef

fe
ct

iv
e 
sa
fe
-

gu
ar
ds
 a
nd
 c
on
tr
ol
 s
ys
te
m 
wh
ic
h 

is
 i
n 
ac

co
rd

wi
th
 t
he
 p
ri
nc
ip
le
s 
se
t 
fo

rt
h 

in
 A
nn
ex
 "
B
"
 to

th
is
 a
gr

ee
me

nt
."

 (A
rt

. 
XI

I,
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ar
. 
E.

)

"
T
h
e
 C
om
mu
ni
ty
 u
nd

er
ta

ke
s 
th
e 

re
sp
on
si
bi
li
ty

fo
r 

es
ta

bl
is

hi
ng

 
an
d 

im
pl
em
en
ti
ng
 
a 

sa
fe

gu
ar
ds
 a
nd

 c
on
tr
ol
 s
ys
te
m 

de
si
gn
ed
 t

o 
gi
ve

ma
xi
mu
m 

as
su
ra
nc
e 
th

at
 a
ny
 m
at
er
ia
l,
 e
qu
ip
-

me
nt
 o
r 
de

vi
ce

s 
ma
de
 a
va

il
ab

le
 p

ur
su

an
t 
to

th
is
 
Ag
re
em
en
t 
an
d 

an
y 

so
ur
ce
 o

r 
sp
ec
ia
l

nu
cl
ea
r 
ma

te
ri

al
 d
er
iv
ed
 f
ro

m 
th
e 
us
e 
of
 s
uc
h

ma
te

ri
al

, 
eq
ui
pm
en
t 
an
d 

de
vi

ce
s,

 s
ha
ll
 
be

ut
il
iz
ed
 

so
le

ly
 

fo
r 

pe
ac
ef
ul
 

pu
rp

os
es

".
(A

rt
. 
XI
I.
)
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. 
Ex
em
pt
io
ns
 f
ro
m 

sa
fe

gu
ar

ds
 a

pp
li
ca
ti
on
:

Th
e 
Ag
en
cy
 p

er
mi
ts
 t
he
 e
xe
mp
ti
on
 f
ro
m 
sa

fe
gu

ar
ds

at
 t
he
 r

eq
ue

st
 o
f 
th
e 
St
at
e 
co
nc
er
ne
d 

of
 n

uc
le

ar
ma
te
ri
al
 p
ro

vi
de
d 

it
 d
oe
s 
no

t 
at

 a
ny

 t
im

e 
ex
ce
ed
:

(
a
)
 1 

ki
lo

gr
am

 t
ot
al
 o
f 
sp
ec
ia
l 
fi
ss
io
na
bl
e 
ma

te
ri

al
co
ns
is
ti
ng
 o
f 
on

e 
or
 m
or

e 
of
 t
he
 f
ol

lo
wi

ng
: 
Pl
ut
o-

ni
um
, 

or
 
U,

35
 
(c
al
cu
la
te
d 

fr
om
 
th
e 

ur
an

iu
m

en
ri

ch
me

nt
);

 (
b
)
 1
0 

me
tr

ic
 t

on
s 

of
 
na

tu
ra

l 
an

d
de
pl
et
ed
 u
ra
ni
um
 (
ab
ov
e 
0.
5%
);
 (
c
)
 20
 m
et
ri
c 
to

ns
of

 
de
pl
et
ed
 
ur
an
iu
m 
(
0
.
5
%
 
or
 
be
lo
w)
; 
(
d
)
 2
0

me
tr
ic
 t
on
s 

of
 t
ho
ri
um
. 

Wi
th

 
re
ga
rd
 t

o 
re

ac
to

rs
,

pr
od
uc
ed
 
or
 
us
ed
 

nu
cl

ea
r 

ma
te

ri
al

 
sh
al
l 

be
ex
em
pt
ed
 f
ro

m 
sa
fe
gu
ar
ds
 i

f:
 (
a
)
 it

 i
s 
pl
ut
on
iu
m

pr
od

uc
ed

 
in

 
th
e 

fu
el

 o
f 

a 
re
ac
to
r 
wh
os
e 

ra
te

 o
f

pr
od
uc
ti
on
 
do
es
 
no

t 
ex
ce
ed
 
10
0 

gr
am
s 

of
 
Pu

an
nu
al
ly
; (
b
)
 it

 i
s 
pr

od
uc

ed
 i

n 
a 

re
ac

to
r 
ha
vi
ng
 a

m
a
x
i
m
u
m
 p

ow
er

 o
f 
3
 M
W
t
.
 (S
ee
 I
NF

CI
RC

/6
6,

 p
ar
.
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.)

22
. 
Su

sp
en

si
on

 o
f 
sa

fe
gu

ar
ds

:
Sa
fe
gu
ar
ds
 m
ay

 b
e 
su

sp
en

de
d 
wh

il
e 
nu
cl
ea
r 
ma
te
ri
al
 
Th
e 

Eu
ra

to
m 

sa
fe

gu
ar

ds
 s
ys

te
m 

do
es
 n
ot
 e
m
-
 
Si
mi
la
r 
to

 E
ur
at
om
 T
re
at
y 
ob
li
ga
ti
on
s 

is
 t
ra
ns
fe
rr
ed
 w

it
hi

n 
th

e 
St
at
e 

to
 a
no

th
er

 M
e
m
b
e
r
 

pl
oy
 t
he
 c
on
ce
pt
 o
f 
su
sp
en
si
on
.

St
at
e 
or
 t
o 
an
 i

nt
er

na
ti

on
al

 o
rg

an
iz

at
io

n 
pr
ov
id
ed

th
e 
to
ta
l 
at

 a
ny
 t
im
e 
do
es
 n

ot
 e
xc

ee
d:

 (
a
)
 1 

ef
fe
c-

ti
ve

 k
il

og
ra

m 
of

 s
pe
ci
al
 f

is
si
on
ab
le
 
ma

te
ri

al
; (
b
)

10
 t
on
s 
of

 n
at

ur
al

 a
nd
 d
ep

le
te

d 
ur
an
iu
m 
en
ri
ch
ed

ab
ov
e 
0.
5%
; (
c)

 20
 m
et
ri
c 
to

ns
 o
f 
de

pl
et

ed
 u
ra
ni
um

be
lo

w 
0.
5%
; (
d
)
 2
0 

me
tr
ic
 t
on

s 
of

 t
ho
ri
um
. 
Sa
fe
-

gu
ar

ds
 m
a
y
 b
e 
su

sp
en

de
d 
on
 s
pe
ci
al
 n
uc
le
ar
 m
at
e-

ri
al
 i
n 
ir

ra
di

at
ed
 f
ue

l 
tr
an
sf
er
re
d 

fo
r 
re
pr
oc
es
si
ng

if 
ot
he
r 
nu

cl
ea

r 
ma

te
ri

al
 i
s 
su

bs
ti

tu
te

d 
fo
r 

it
. (
Se
e

IN
FC

IR
C/

66
, 
pa

r.
 2
4.
)
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. 
Te
rm
in
at
io
n 
of
 s
af
eg
ua
rd
s:

Sa
fe
gu
ar
ds
 w

il
l 
be

 t
er
mi
na
te
d 
on
 
nu
cl
ea
r 

ma
te
ri
al
 

Eu
ra

to
m 

Tr
ea

ty
 
sa

fe
gu

ar
ds

 
te

rm
in

at
e 

wh
en

 
 

do
 

re
tu
rn
ed
 
to
 t

he
 S

ta
te
 t

ha
t 

or
ig
in
al
ly
 s

up
pl
ie
d 

it
 

th
e 

ma
te
ri
al
 i

s 
tr
an
sf
er
re
d 
ou
t 
of
 t
he
 C
o
m
-

pr
ov
id
ed
: 

It
 w
as
 n
ot

 i
mp

ro
ve

d 
wh

il
e 
un

de
r 
sa

fe
- 

mu
ni

ty
.

gu
ar
ds
; 

sp
ec
ia
l 

fi
ss
io
na
bl
e 

ma
te
ri
al
 
pr

od
uc

ed
 
in

it
 h
as

 b
ee
n 
re
mo
ve
d;
 it

 w
as
 s
ub

je
ct

 t
o 
sa

fe
gu

ar
ds

on
ly
 
by

 r
ea
so
n 

of
 i

ts
 u

se
 i

n 
a 

pr
in

ci
pa

l 
nu

cl
ea

r
fa

ci
li

ty
; 

it
 h
as

 b
ee
n 

di
lu

te
d 

or
 c
on
su
me
d 

so
 i

t 
no

lo
ng
er
 
ha

s 
sa

fe
gu

ar
ds

 s
ig
ni
fi
ca
nc
e;
 i

t 
ha
s 

be
en

re
pl
ac
ed
 b
y 
su
bs
ti
tu
te
 m
at

er
ia

l;
 it

 h
as
 b
ee
n 
tr
an
s-

fe
rr
ed
 o
ut
 o
f 
th

e 
St

at
es

 t
o 
th

e 
St
at
e 
th
at
 o
ri
gi
na
ll
y

su
pp

li
ed

 
it
, 
sa

fe
gu

ar
ds

 h
av
e 

be
en
 s

us
pe
nd
ed
, 

it
wi
ll
 b

e 
su

bj
ec

t 
to

 s
af

eg
ua

rd
s 
ot
he
r 
th
an
 t
ho
se
 o
f

th
e 
Ag
en
cy
 b
ut
 a
cc
ep
te
d 
by
 t
he

 A
ge
nc
y;
 t
he

 a
pp
li
-

ca
bl
e 

sa
fe

gu
ar

ds
 
ag

re
em

en
t 

ha
s 

ex
pi

re
d.

 (
Se
e

IN
FC
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APPENDIX 8

INSTITUTE OF NUCLEAR MATERIALS MANAGEMENT PROGRAM FOR THE
SAFEGUARDING OF 'SPECIAL NUCLEAR MATERIALS

The prevention of proliferation of special nuclear materials for unauthorized
uses may be broadly divided into two general problem areas: (1) prevention
against diversion, and (2) detection of diversion.

Prevention is concerned primarily with physical security of special nuclear
materials, while detection concerns accounting systems for special nuclear ma-
terial, technical measurement systems for such material, inspection and audit
systems, as well as intelligence activities.
The Institute has surveyed both the areas of prevention and detection of

diversion of special nuclear materials for unauthorized uses with the objective
of arriving at a safeguards program for the Institute the results of which would
contribute to the overall safeguards program of the 'United States.
The Institute believes that physical security, while important, will not deter

the well trained agent. While some improvements in physical security protection
are possible and desirable, the Institute believes that the more dependable means
of detecting (and, by threat of detection, deterring) the diversion of special nuclear
materials is through accurate material balances. The Institute will direct a major
portion of its activities toward improving material balance techniques.
The Institute has concluded that its major contributions can be made in the

area of systems for detection of diversion as opposed to the general subject of
prevention of diversion. To this end, the Institute contemplates the following
program:
(1) The Institute will prepare a series of standard (or recommended) systems for

accounting for strategic special nuclear materials.—It is recognized that details of
systems of accounting for nuclear materials will vary with the type of operation
and therefore it is proposed to prepare a separate standard system of accounting
for:

(a) Enrichment plants
(b) Conversion plants
(c) Fuel fabrication plants
(d) Reactors
(e) Reprocessing plants
(f) Shipments

(2) The Institute will develop a series of standard measurement systems for
use in the activities listed in (1) above to establish the quantities of special
nuclear materials involved, such that complete and accurate material balances
around each of these activities can be accomplished. These measurement systems
will involve both weight/volume determinations as well as sampling and analysis.
(3) The Institute will prepare standard systems for the inventorying of special

nuclear materials in the various types of activities outlined in (1).
(4) The Institute will establish standard inspection and audit systems for policing

the above described accounting, measurement and inventory systems.
(5) The Institute will revise its procedures for the certification of nuclear materials

managers to incorporate a comprehensive written test concerning special nuclear
material measurements, inventory techniques, accounting techniques, inspection
and audit techniques, the economic significance of loss of special nuclear material,
and the national security significance of the loss of special nuclear material.
(6) The Institute will undertake to establish what constitutes a reasonable loss of

special nuclear material in the various operations set forth in (1). This reasonable
loss should be established in the light of what is economically practical for a given
production operation and an estimate should be made of the expense involved in
reducing such loss.
The Institute does not envision the above standards preparation effort as being

purely original work at the outset. The establishment of the standards as de-
scribed in (1)—(4), above, will be directed towards getting down on paper,
techniques which are being used presently which reflect the best practice of the
industry, suitably modified to take into consideration the safeguards objectives.
The Standards Committee of the Institute will establish the format for these
standards and assign each of the tasks to individuals from prompt development
of an initial draft.

COMMENTS

In addition to the safeguards program recommended, the Institute recom-
mends that the government consider establishing the following requirements as
deterrents against proliferation of special nuclear materials:
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(1) All persons handling or processing significant quantities of special nu-
clear materials, or having access to accountability records or reports, or having
any responsibility in connection therewith should possess AEC "L" Clearances
as a minimum.

(2) All plants and facilities in which significant quantities of special nu-
clear material are handled or processed should have posted at all accesses to
such facilities the legal penalties for diversion of special nuclear material for
unauthorized uses. All employees of such facilities should be required to read
and have explained to them these penalties and should sign an acknowledgment
of their understanding of such penalties.
(3) All unattended storage facilities of significant quantities of special nuclear

material should be kept locked and should be equipped with a suitable alarm
system. A record should be kept of all persons entering and leaving these facilities.
(4) All facilities in which significant quantities of special nuclear material

are stored, handled, or processed should have 24-hour armed guard surveillance
or suitable alarm system.

APPENDIX 9

EXCERPTS FROM REPORT OF THE COMMITTEE ON AUDITING PROCEDURES, AMERI-
CAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS

The views of the Committee on the basic characteristics of a satisfactory
system of internal control are set forth in the following excerpts:
"The characteristics of a satisfactory system of internal control would include:

(a) A plan of organization which provides appropriate segregation of
functional responsibilities,

(b) A system of authorization and record procedures adequate to provide
reasonable accounting control over assets, liabilities, revenues and expenses,

(c) Sound practices to be followed in performance of duties and functions
of each of the organizational departments, and
(d) Personnel of a quality commensurate with responsibilities.

"These elements, as important as each is in its own right, are all so basic
to adequate internal control that serious deficiencies in any one normally would
preclude successful operation of the system. For example, no system of authoriza-
tion and record procedures for accounting control may be considered adequate
without personnel capable of performing the procedures designed to make such
a system work. While each element is discussed separately in the following
sections, the interrelationship of all elements must be borne in mind. . . ."
"A satisfactory system must include media: first, for the records control of

the operations and transactions (source data and its flow) and, second, for the
classification of data within a formal structure of accounts (a chart of accounts).
A carefully prepared chart of accounts facilitates preparation of financial state-
ments. If the chart of accounts is supplemented by an account manual which
clearly defines the accounts and the entries to be made therein, greater uni-
formity can be achieved in recording accounting transactions."
"Media for the original records control of the operations and transactions are

created through the designing of appropriate records and forms and through
planning the logical flow of the recordkeeping and approval procedures. Such
forms, and the instructions regarding the flow of recording and approval proce-
dures, are often incorporated in procedure manuals."
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APPENDIX 7

STATEMENT BY YANKEE ATOMIC ENERGY CO.
YANKEE ATOMIC ELECTRIC CO.,

Boston, Mass., September 29, 1969.
Re S. 1878, H.R. 9648.
Hon. CHET HOLIFIELD,
Chairman, Joint Committee on Atomic Energy,
Washington, D.C.
DEAR MR. CHAIRMAN: The Joint Committee has invited statements 011 S. 1878

(introduced by Senator Pastore on April 18, 1969) and H.R. 9648 (introduced by
you, by request, on April 18, 1969), a hearing on which was held September 12,
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1969. Both bills would add a new section 234 to the Atomic Energy Act to provide
civil monetary penalties for violation of licensing requirements.
Yankee Atomic Electric Company operates a 175MW nuclear power plant at

Rowe, Massachusetts. Our comments are based on our operating experience over
the past eight years.
We agree with the general philosophy, represented by both bills, that authority

should be conferred upon the A.E.C. to impose upon a facility licensee which
violates a regulation, order or license provision, a financial administrative sanc-
tion which is less severe than revoking or suspending its license.
However, S. 1878 authorizes, and H.R. 9648 could be construed to authorize,

the Commission to impose the proposed financial penalty upon individual em-
ployees of a facility licensee (whether or not the employee is licensed as an op-
erator under Section 107 of the Atomic Energy Act) as well as upon such facility
licensee itself. In view of the fact that reasonable men may differ as to the correct
interpretation of the highly complex, technical provisions of a license or regulation,
and as to whether mitigating circumstances may exist, we simply wish to raise
the question whether it is unnecessarily severe to impose the financial penalty
upon individuals. Would it not be sufficient to limit the financial penalty to facility
licensees, and rely upon them to take appropriate internal disciplinary action
against any individual employees who are responsible for violations?
Of course, we do not suggest that the Commission should be precluded from

suspending an individual's operating license under Section 107(d). On the contrary,
we merely suggest that the availability of the Section 107(d) sanction gives the
Commission sufficient control over discipline of individuals who hold an operator's
license and is another indication that monetary penalties against individuals are
unnecessary.
We hope that further consideration will be given to this matter, and we thank

the Joint Committee for the opportunity to submit this statement.
Very truly yours,

D. G. ALLEN, President.
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