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PENN CENTRAL TRANSPORTATION CO.: ADEQUACY
OF INVESTOR PROTECTION

THURSDAY, SEPTEMBER 24, 1970

HOUSE OF REPRESENTATIVES,
SPECIAL SUBCOMMITrEE ON INVESTIGATIONS,

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2322, Rayburn House Office Building, Hon. Torbert H. Macdonald
presiding (Hon. Harley 0. Staggers, chairman).
Mr. MACDONALD. The hearing will come to order.
The purpose of today's hearing is to consider certain important

aspects of the recent financial collapse of the Penn Central Trans-
portation Co. The difficulties which the railroad has experienced
have direct bearing on the jurisdictional and legislative concerns of
the House Commerce Committee. The hearing today is not intended
to be an exhaustive one; there are aspects of this matter which can-
not be adequately taken up or even mentioned within the scope of
today's hearing.

Before proceeding to the questioning of Commissioner Smith and
Vice Chairman Hardin, I believe it would be in order to briefly set
forth the legislative purpose behind this hearing.
Rule 11 of the House of Representatives charges the Commerce

Committee with responsibility for legislation having to do with a
wide variety of subject matter, including the following: "Interstate
and foreign commerce generally" (rule 11(a)) ; "Regulation of in-
terstate and foreign transportation, except transportation by water
not subject to the jurisdiction of the Interstate Commerce Commis-
sion" (rule 11(h)) ; "Securities and Exchanges" (rule 11(j)).
The subject matter of today's hearing will fall under all of these

topics.
Section 136 of the Legislative Reorganization Act of 1946 directs

the committee to exercise continuous watchfulness over the execution
by the administrative agencies of any laws within its jurisdiction. The
witnesses today are the chairmen of two of the independent regula-
tory agencies whose activities fall within the jurisdictional responsi-
bilities of the Commerce Committee.
House Resolution 116 of the 91st Congress authorizes this sub-

committee to conduct investigations and studies relating to subject
matter within the jurisdiction of the parent committee. In this con-
nection, we are concerned with both the adequacy of existing laws
themselves and of their administration by the agencies to whom the
Congress has delegated regulatory authority.

(1)
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Without objection, I direct that rule 11 of the House of Representa-
tives, section 136 of the Reorganization Act of 1946, and House Reso-
lution 116 of the 91st Congress, be inserted into the record at this
point. I do this so that the jurisdictional concern and legislative pur-
pose of this subcommittee proceeding may be clear.
(The documents referred to follow:)

RULES OF THE HOUSE OF REPRESENTATIVES

RULE XI. POWERS AND DUTIES OF COMMITTEES

All proposed legislation, messages, petitions, memorials, and other matters
relating to the subject listed under the standing committees named below shall
be referred to such committees, respectively:

11. Committee on Interstate and Foreign Commerce.
(a) Interstate and foreign commerce generally.
(b) Civil aeronautics.
(c) Inland waterways.
( d) Interstate oil compacts and petroleum and natural gas, except on the

public lands.
(e) Public health and quarantine.
(f) Railroad labor and railroad retirement and unemployment, except revenue

measures relating thereto.
(g) Regulation of interstate and foreign communications.
(h) Regulation of interstate and foreign transportation, except transporta-

tion by water not subject to the jurisdiction of the Interstate Commerce Com-
mission.
(i) Regulation of interstate transmission of power, except the installation of

connections between Government water-power projects.
(j) Securities and exchanges.
(k) Weather Bureau.

SECTION 136 OF THE LEGISLATIVE REORGANIZATION ACT OF 1946, 60 STAT. 812

LEGISLATIVE OVERSIGHT BY STANDING COMMITTEES

SEC. 136. To assist the Congress in appraising the administration of the laws
and in developing such amendments or related legislation as it may deem neces-
sary, each standing committee of the Senate and the House of Representatives
shall exercise continuous watchfulness of the execution by the administrative
'agencies concerned of any laws, the subject matter of which is within the juris-
diction of such committee ;.and, for that purpose, shall study all pertinent reports
and data submitted to the Congress by the agencies in the executive branch of the
Government

V.

HOUSE RESOLUTION 116, 91sT CONGRESS, AGREED TO FEBRUARY 5, 1969

IN THE HOUSE OF REPRESENTATIVES

January 9, 1969

Mr. Staggers submitted the following resolution; which was referred to the
Committee on Rules

Referred to the House Calendar and ordered to be printed

February 5, 1969

Considered and agreed to
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RESOLUTION

Resolved, That effective January 3, 1969, the Committee on Interstate and
Foreign Commerce may make investigations and studies into matters within its
jurisdiction including the following:
(1) Policies with respect to competition among the various modes of trans-

portation, whether rail, air, motor, water, or pipeline; measures for increased
safety; ownership and control of transportation facilities; adequacy of the na-
tional transportation system for defense and the needs of an expanding economy.
(2) Policies with respect to the promotion of the development of civil avia-

tion; measures for increased safety; restrictions which impede the free flow of
air commerce; promotion of travel and tourism; routes, rates, accounts, and sub-
sidy payments; airport construction, hazards of adjacency to airports, and con-
demnation of airspace, aircraft, and airline liability; aircraft research and de-
velopment, and market for American aircraft; air navigational aids and traffic
control;
(3) Allocation of radio spectrum; community antenna television; pay tele-

vision; satellite communications; ownership, control, and operations of com-
munications and related facilities; policies with respect to competition among
various modes of communication, including voice and record communications and
data processing; policies with respect to governmental communications systems;
coordination of communication policies both domestic and foreign; impact of
foreign operations, international agreements, and international organizations on
domestic and foreign communications; technical developments in the communi-
cations field;
(4) Adequacy of the protection to investors afforded by the disclosure and

regulatory provisions of the various securities Acts;
( 5) Adequacy of petroleum, natural gas, and electric energy resources for de-

fense and the needs for an expanding economy; adequacy, promotion, regulation,
and safety of the facilities for extraction or generation, transmission, and dis-
tribution of such resources; development of synthetic liquid fuel processes; reg-
ulation of security issues of and control of natural gas pipeline companies;
(6) Advertising, fair competition, packaging, and labeling;
(7) Research in weather, including air pollution and smog, and artificially in-

duced weather;
(8) Effects of inflation upon benefits provided under railroad retirement and

railroad unemployment programs; and inequities in provisions of statutes re-
lating thereto, with comparison of benefits under the social security system;
( 9) Adequacy of medical facilities, medical personnel, and medical teaching

and training facilities; research into human diseases; provisions for medical care;
efficient and effective quarantine; protection to users against incorrectly labeled
and deleterious foods, drugs, cosmetics, and devices; and other matters relating
to public health; protection of the public against abuse of barbiturates, ampheta-
mines, and other dangerous drugs;
(10) The War Claims Act and the Trading With the Enemy Act, including the

provisions relating to direct foreign investment;
(11) Current and prospective consumption of newsprint and other papers used

In the printing of newspapers, magazines, or such other publications as are ad-
mitted to second-class mailing privileges; current and prospective production and
supply of such papers, factors affecting such supply, and possibilities of addi-
tional production through the use of alternative source materials;
(12) Traffic accidents on the streets and highways of the United States; factors

responsible for such accidents, the resulting deaths, personal injuries, and com-
pensation for damages, economic losses, and measures for increased motor vehicle
safety; and
(13) The administration of provisions of law relating to the above subjects

and all others which are in the jurisdiction of such committee;
Provided, That the committee shall not undertake any investigation of any

subject which is being investigated by any other committee of the House.
For the purposes of such investigations and studies the committee, or any sub-

committee thereof, may sit and act during the present Congress at such times
and places within or outside the United States, whether the House has recessed
or has adjourned, to hold such hearings, and to require, by subpena or otherwise,
the attendance and testimony of such witnesses and the production of such
books, records, corresriondence, memorandums, papers, and documents, as it
deems necessary. Subpenas may be issued under the signature of the chairman
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of the committee or any member of the committee designated by him, and may
be served by any person designated by such chairman or member.
The committee may report to the House at any time during the present Con-

gress the results of any investigation or study made under authority of this
resolution, together with such recommendations as it deems appropriate. Any
such report, shall be filed with the Clerk of the House if the House is not in
session.

Notwithstanding section 1754 of title 22, United States Code, or any other pro-
vision of law, local currencies owned by the United States shall be made avail-
able to the Committee on Interstate and Foreign Commerce of the House of Rep-
resentatives and employees engaged in carrying out their official duties under
section 190d of title 2, United States Code: Provided, That (1) no member or
employee of said committee shall receive or expend local currencies for sub-
sistence in any country at a rate in excess of the maximum per diem rate set
forth in section 502(b) of the Mutual Security Act of 1954, as amended by Public
Law 88-633, approved October 7, 1964; (2) no member or employee of said com-
mittee shall receive or expend an amount for transportation in excess of actual
transportation costs (3) no appropriated funds shall be expended for the purpose
of defraying expenses of members of said committee or its employees in any
country where counterpart funds are available for this purpose.
Each member or employee of said committee shall make to the chairman of

said committee an itemized report showing the number of days visited in each
country whose local currencies were spent, the amount of per diem furnished,
and the cost of transportation if furnished by public carrier, or if such trans-
portation is furnished by an agency of the United States Government, the cost
of such transportation, and the identification of the agency. All such individual
reports shall be filed by the chairman with the Committee on House Administra-
tion and shall be open to public inspection.

Mr. MACDONALD. The adequacy of present law and its administra-
tion has been severely tested in the Penn Central collapse. Today we
initiate the first of a series of hearings to explore how well they have
met that test.
Few, if any, events in our recent history have had as significant and

alarming an impact upon our national economy as the June 4 1970,
announcement of the bankruptcy of the Penn Central Railroad. After
decades of declining standards in railroad service to the traveling pub-
lic—a decline which has been justified in the name of sound railroad
economics—railroad operators appeared, in early June of this year,
hat in hand, requesting of the Congress nearly a billion dollars of tax-
payers' money to rescue them from a liquidity crisis. While the reasons
for this crisis are still being investigated, serious doubts as to the
wisdom of the financial and managerial policies of the railroads are
certainly justified at this point.
When the plea for public money was rejected, the railroad manage-

ment sought relief under the national bankruptcy laws. It has been
reported that certain officials of the railroad have blamed their recent
difficulties on "overregulation of government on all levels." I suggest
that the record to be developed by this subcommittee during the course
of these hearings may demonstrate that the railroad industry as a
whole has suffered from too little, not too much, governmental
regulation.
Long before the merger of the New York Central and the Penn-

sylvania Railroads became a fact, management was determined to
create a conglomerate holding company with diversified interests. The
final step in the creation of the conglomerate was the establishment of
the Penn Central Co. as the parent holding company, one of whose
interests included holding the securities of the Penn Central Trans-
portation Co. The transportation company, which was the operating
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railroad, had itself been for some time a conglomerate through its
subsidiary, the Pennsylvania Co., which had substantial holdings in
nonrail activities. This final step was accomplished on October 1, 1969.
Less than 9 months later, the merged rail system was plummeted into
bankruptcy. Bankruptcy, however, was not the fate of the parent
holding company nor of the highly profitable investment company
subsidiary of the railroad. The financial acumen of management, while
it did not protect the railroad from bankruptcy, was able to insulate
those other assets carefully beyond the reach of a government asked
only to rescue the railroad, not the highly profitable nonrailroad
properties.
The transfer of railroad ownership to holding companies formed to

engage in diversified activities is a relatively new but accelerating
practice. Railroad officials have contended that corporate diversifica-
tion is the panacea which will relieve their financial woes and improve
service through the greater capital resources available to the parent
holding company. In fact, just the converse has seemed to be true.
Financial difficulties of the railroad components have increased, the
credit of the railroad components has been pledged to further non-
railroad activities and customer service and facilities have deteriorated
at an accelerated rate.
Holding companies have been utilized to reduce the regulatory con-

trols of the Interstate Commerce Commission. Nonrailroad operations
have been withdrawn from under the jurisdictional controls of the
Commission while railroad operations, which initially financed the
diversification programs of the holding companies, have been or-
phaned. Any bargaining powers the railroad components might once
have possessed have been submerged beneath a morass of intercom-
pany transactions intended to permit excessive investment returns by
the conglomerate parents.
I am mindful of the lessons taught at great public expense 40

• years ago when numerous electric and gas utilities were combined
into vast public utility holding companies. At that time, the Con-
gress was required to halt the very same abuses we are now witnessing
in the conglomerate holding companies which, through subsidiaries,
operate public carriers. The remedy to the abuses at that time was
the Public Utility Holding Company Act of 1935. That ad required
the physical integration and financial simplification of utility holding
company systems. It limited the operations of each system to a single
integrated operating system, whose assets were capable of being physi-
cally interconnected and economically run as a single coordinated sys-
tem in a single area. It was designed to preserve the advantages of
localized management, efficient operation, and effectiveness of regu-
lation. Whether this could form a reasonable basis for a solution to some
of the more urgent problems now faced by the railroads is a question
calling for most careful consideration.
This raises the question of what have the regulatory agencies been

doing to protect the public interest.
I was somewhat surprised on reviewing the testimony offered be-

fore our committee on June 24, 1970, by high-ranking officials of the
Interstate Commerce Commission that they were taken by surprise at
the bankruptcy of the Penn Central Railroad. Adequate auditing and
financial reporting standards are fundamental tools of any regulatory.
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body. Without timely and complete information about profitability
and accurate projections of future earnings or losses, any ratemaking
functions must be a travesty upon the regulated carrier and upon the
traveling public. Despite the congressional mandate 83 years ago that
the Commission embark on a'program that would establish an efficient
and economically viable rail system in this country, the rail system in
this Nation is neither efficient nor economically viable. Therefore, we
must question whether the Commission has lost touch with the eco-
nomic realities of railroading today, and whether the tools which the
Congress provided are being used.
On July 1, 1970, the Chairman of the Securities and Exchange Com-

mission was asked to look into the trading in all the securities of the
Penn Central Co. and its affiliates and to report back to the chairman
of this subcommittee. In cooperation with the special subcommittee,
the SEC solicited more than 250 brokers reporting trading activities
in Penn Central stock and made the answers of the brokers available
to this subcommittee.

Merely on the basis of the material we have received, we feel there
is strong evidence of substantial violations of the Federal securities
laws by insiders of Penn Central. This would include not only the
obvious possibility of large-scale sales of Penn Central stock by in-
siders before the public was informed of the true financial situation
of the company, but also a failure to file reports with the regulatory
agencies concerned when the law clearly requires those reports. It
would include misrepresentations to the public through incomplete
information in prospectuses filed with the ICC. I would like to make
it clear that neither the subcommittee nor its staff has taken the
position that violations did in fact occur. We merely wonder and
state that available evidence strongly indicates that violations may
have occurred. The possibility remains that when the record- is fully
developed, the simple and honest explanations may rebut these indi-
cations. But the disparity of regulations applicable to transportation
company securities and nontransportation companies still require
correction if investors generally are to receive equality of protection.
Today, the subcommittee hopes to initiate action which will result

in that record being developed. We have no intention of denying the
parties involved an opportunity to be heard. On the contrary we
urge all interested parties to appear before us.

&i'Ve shall look forward to subsequent hearings by ourselves and
investigations by both the SEC and the ICC to this opportunity.
The first witnesses to be heard this morning are Mr. Hardin and

Mr. Kahn. Would you step forward, please?
It has been suggested that all the witnesses who have been notified

testify today as a panel, and will Mr. Smith of the Securities and
Exchange Commission and Mr. Phillip Loomis of the SEC as well as
Mr. Irving M. Pollack, Director of the Division of Trading come for-
ward, please? Are those gentlemen here?
Mr. DINGELL. Might I suggest it would be well for the chairman to

consider the question of swearing the witnesses, as I understand it is a
regular practice and it might be well for the committee to provide
them with a copy of the rules.
Mr. MACDONALD. I personally do not feel it is necessary but if the

committee desires it I do not see any harm. We are sending for copies
of the rules to be before us.
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All right, stand and raise your right hand. Do you solemnly swear
that the testimony you are about to give before this subcommittee will
be the truth, the whole truth and nothing but the truth, so help you
God?
Mr. KAHN. I do.
Mr. HARDIN. I do.
Mr. SMITH. I do.
Mr. Loomis. I do.
Mr. POLLACK. I do.
Mr. MACDONALD. For the purpose of being helpful to the reporter,

would you mind identifying yourself from left to right?
Mr. 131 OLLACK. Irving M. Pollack, Director of the Trading and Mar-

. keting Division of the Securities and Exchange Commission.
Mr. Loomis. Philip A. Loomis, Jr., General Counsel of the Secu-

rities and Exchange Commission.
Mr. SMITH. Richard B. Smith, Commissioner, Securities and Ex-

change Commission.
Mr. HARDIN. Dale W. Hardin, Vice Chairman, Interstate Commerce

Commission.
Mr. KAHN. Fritz R. Kahn, General Counsel of the Interstate Com-

merce Commission.
Mr. MACDONALD. With that, gentlemen, we welcome you before the

committee and we will turn over the start of the questioning to our
counsel, Mr. Lishman.
Mr. LISHMAN. To expedite the hearings the staff has compiled a

series of exhibits in packets which have been submitted to members
of the subcommittee, and to the witnesses, and I am going to ask that
packet No. 1 be supplied to the witnesses—they have them all.
Now, each exhibit is tabbed and at the appropriate point in the

hearing will be referred to by its tab letter.
Before proceeding with the questioning, it is important to note the

diversification of the corporations under the ownership or control of
the Penn Central Co.
At this point I should like to have in the record a chart diagraming

the corporate structure of the Penn Central. Attached to that is an-
other earlier chart prepared by the ICC in its staff study entitled,
"Conglomerate Merger Studies," and these charts comprise exhibit A,
which I believe the witnesses have.
Mr. MACDONALD. Do you offer them at this point in the record?

• Mr. LISHMAN. Yes sir.
Mr. MACDONALD. Without objection, sO ordered.
(The material referred to will be found on p. 22.)
Mr. LISHMAN. I would like to have the entire packets in the record.

Packet No. I contains excerpts of pertinent statutes, rules, and regula-
tions, including excerpts from the 1933 SEC Act, 1934 act, the rules
and regulations of the 1934 SEC Act, the 1940 Investment Company
Act, and excerpts from the ICC Act.
Mr. MACDONALD. Without objection they will be received in the

record at this point.
(The excerpts of pertinent statutes, rules, and regulations follow:)
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PACKET 1

EXCERPTS OF PERTINENT STATUTES, RULES, AND
REGULATIONS .
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EXCERPTS of

SECURiTIES ACT OF 1933
AS AMENDED TO OCTOBER 22, 1965

[Potii.tc—No. 22-73u CONGRESS]

La 11 5450]
" AN ACT

To provide full and fair disclosure of the character of securities sold in interstate and foreign
commerce and through the mails, and to prevent frauds in the sale thereof, and for other purposes.

lie it enacted by Me Senate and Howe of Representative3
of the United States of America in Congress assembled,

•
TITLE I

Exempted Securities

Except as lttmjna ft er expressly  pro-
videLthe provisions of thin title shall not apply 
to any of the followine: classes of securities:

• 01 Any security issued bv a common or con-
tractcarrier. the issuance of which is subject  to the
provisions  of section 20a of the Interstate Com-
Juerce ,Nelwv amended : 

. Civil Liabilities on Account of False
Registration Statement

Sm. H. (a) In case any part of the registration
statement, when such part became effective, con-
taine(l an untrue statement of a material fact or
omitted to state a material fact required to be
stated therein or necessary to make the statements
therein not misleading, any poson acquiring such
security (unless it is proved that at the time of such
acquisition he knew of such untruth or omission)
may, either at law or in equity, in any court of
competent jurisdiction, sue—

(1) every person who signed the registra-
tion statement ;
(2) every person who wits a director of (or

person performing similar functions) or part-
ner in, the issuer at the time of the filing of
the part of the registration statement with
respect to which his liability is asserted;a
(3) every person who, with his consent, is

named in the registration statement as being
or about to become a director, person perform-
ing similar functions, or partner;

(4) every accountant, engineer, or ap-
praiser, or any person whose profession gives
authority to a statement made by him, who
has with his consent been named as having pre-
pared or certified any part of the registration
statement, or as having prepared or certified
any report or valuation which is used in con-
nection with the rt•gistration statement, with
respect to the statement in such registration
statement, report; or valuation, which pur-
2orts to have been prepared or certified by
him;
(5) every underwriter with respect to such

security.
If such person acquired the security after

the issuer has made generally available to its
security holders an earning statement covering
a period of at least twelve months beginning
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after the effective date of the registration
statement, then the right of recovery under
this subsection shall be conditioned on proof
that such person acquired the security relying
upon such untrue statement in the registra-
tion statement or rel)ing upon the registra-
tion statement and not knowing of such
omission, but such reliance may be estab-
lished without proof of the reading of the
registration St atement by such person.'

(b) Notwithstanding the provisions of subsec-
tion (a) no person, other than the issuer, shall be
liable as provided therein who shall sustain the
burden of proof—

(1) that before the effective date of the
part of the registration statement with respect
to which his liability is asseited (A) he had
resigned from or had taken such steps as are
'permitted by law to resign from, or ceased or
refused to act in, every office, capacity, or re-
lationship in which he was described in the
registration statement as acting or agreeing
to act, and (11) he had advised the Commis-
sion and the issuer in writing that he had taken
such action and that he would not be respon-
sible for such part of the registration state-
ment ;or
(2) that if such part of the registration

statement became effective without his knowl-
edge, upon becoming aware of such fact he
forthwith acted and advised the Commission,
in accordance with paragraph (1), and, in
addition, gave reasonable public notice that
such part of the registration statement had
become effective without his knowledge: or
(3) that (A) as regards any part of the

registration statement not. purporting to be
made on the authority of an expert, and not
purporting to be n copy of or extract from a
report or valuation of an expert, and not pur-
porting to be made on the authority of a public
official document or statement, he had, after
reasonable investigation, reasonable ground to
believe and did believe, at the time such part
of the registration statement became effective,
that the statements therein were true and that
there was no omission to state a material fact
required to be stated therein or necessary to
make the statements therein not misleading;

paragraph was added by Public NO. 291, 93d Cons.

and (II) as regards any part of the registra-
tion statement purporting to be made upon his
authority as an expert or pui-porting to be a
copy of or extract from a report or valuation
of himself as an expert, (i) he had, after
reasonable invest igat ion, reasonable ground to
believe and did believe, at the time such part
of the registration statement became effective,
that the statements therein were true and that
there was no omission to state a material fact
required to be stated therein or necessary to
make the statements therein not. mislead-
ing, or (ii) such part of the registration state-
ment did not fairly represent his statement as
an expert or was not a fair copy of or extract
from his report or valuation as an expert; and
(C) as regards any part of the registration
statement purporting to be made on the au-
thority of an expert (other than himself) or
purporting to be a copy of or extract from
report or valuation of an expert (other than
himself), he had no reasonable ground to be-
lieve and did not believe, at the time such part
of the registration statement became effective,
that the statements therein were untrue or
that there was an omission to state a material
fact required to be stated therein or necessary
to make the statements therein not misleading,
or that such part of the registration statement
did not fairly represent the statement of the
expert or was not a fair copy of or extract from
the report or valuation of the expert; and
(D) as regards any part of the registration
statement purporting to be a statement made
by an official person or purporting to be a
copy of or extract from a public official docu-
ment, he had no reasonable ground to believe
and did not believe, at the time such part of
the registration statement became effective,
that the statements therein were untrue, or
that there was 1111 011119S1011 state a material
fact required to be stated therein or necessary
to make the statements therein not. mislead-
ing, or that such part of the registration state-
ment did not fairly represent the statement
made by the official person or was not a fair
copy of or extract from the public official
document.2

(C) and (1)1 of subsection IN (31 wee., alliellited by
Public No. 291. 235 Cong. l'clor 1,, amonda..•n( rend
no follows:
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(c) In determining, for the purpose of para-
graph (3) of subsection (b) of this section, what
constitutes reasonable invest igat ion and reasonable
ground for belief, the standard of reasonableness
shall be that required of a prudent man in the man-
agement of his own property.'
(d) If any person becomes an underwriter with

respect to the security after the part of the regis-
tration statement with respect to which his liability
is asserted has become effective, then for the pur-
poses of paragraph (3) of subsection (b) of this
section such part of the registration statement shall
be considered as having become effective with.
respect. to such person as of the time when be
became an underwriter.
(e) The snit authorized under subsection (a)

may be to recover such damages as shall represent
the difference between the amount paid for the
security (not exceeding the price at which the se-
curity was offered to the public) and (1) the value
thereof as of the time such suit was brought, or
(2) the price at which such security shall have been
disposed of in the market before suit, or (3) the
price at m'hich such security shall have been dis-
posed of after suit but before judgment if such
damages shall be less than the damages represent-
ing the difference between the amount paid for the

'security (not exceeding the price at which the se-
curity was offered to the public) and the value
thereof as of the time such suit was brought: Pro-

NC) as regards .y port of the reg.istration statement
purporting to be made on the authority of an expert (other
than himself) or purporting to be a copy of or extract from
a report or valuation of an expert (other than himself), he had
reasonoble ground to believe and did believe, at the time such
part of the registration statement became effective. that the
statements therein N‘ere true and that there was no omission
to state a material fact required to be stated therein or neces-
sary to make the statetnents therein not misleading. and that
such part of the registration statement fairly represented the
atatement of the expert or was a fair copy or extract from the
report or valuation of the expert; and (D) as regards any part
of the registration at., purporting to be a statement tootle
by afl otfloioipi`coon or purporting to be n copy of or extroct from
a public offivial document, he had reasonable ground to believe
and did believe, at the time such part of the registration
statement hen-nor effective, that the statements therein were
true, and that there was no omission to state a to-aerial fact
required to he stated therein or necessary to make the ttatements
therein not misleading. and that such 'tart of the togistration
statement fairly represented the statement made by the official
person or was n fair copy of or extract from the public official
document."

Amended by Poitlic No. 251. 7:Iti Cong. Prior to amendment
subsection tci retti as follows;

..(e) In dm...mining for the purpose of paragraph (3) of
subsection (b) of this section. what constitutes reasonable
Investigation and reasonable ground for belief, the stontiorti of
reasonableness shall he that required of a person OceuitYina a
fiduciory relotionship.“

vided, that if the defendant proves that any por-
tion or all of such damages represents other than
the depreciation in value of such security resulting
from such part of the registration statement, with
respect to which his liability is asserted, not being
true or omitting to state a material fact required
to be stated therein or necessary to make the state-
ments therein not misleading, such portion of or
all such damages shall not be recoverable. In no
event shall any underwriter (unless such under-
writer shall have knowingly received from the is-
suer for acting as an underwriter some benefit,
directly or indirectly, in which all other under-
writers siniilarly situated did not share in pro-
portion to their respective interests in the under-
writing) be liable in any suit or as a consequence
of suits authorized under subsection (a) for dam-
ages in excess of the total .price at which the securi-
ties imderwritten by him and distributed to the
public were offered to the public. In any suit
under this or any other section of this title the
court may, in its discretion, require an undertak-
ing for the payment of the costs of such suit, in-
cluding reasonable attorney's fees, and if judg-
ment shall be rendered against a party litigant,
upon the motion of the other party litigant, such
costs maY be assessed in favor of such party liti-
gant (whether or not such undertaking has been
required) if the court believes the suit or the de-
fense to have been without merit, in an amount
sufficient to reimburse him for the reasonable ex-
penses incurred by him, in connection with such
suit, such costs to be taxed in the manner usually
provided for taxing of costs in the court in which
the suit was heard.'
(f) All or any one or more of the persons speci-

fied in subsection (a) shall be jointly and severally
liable, and every person who becomes liable to make
any payment under this section may recover con-
tribution as in eases of contract from any person
who, if sued separately, would have been liable to
make the same payment, unle.,.,s the person who
has become liable was, and the other was not, guilty
of fraudulent misrepresentation.
(g) In no case shall the amount recoverable

2 Amended by Public No. 291, 7341 Cong. Prior to amendment
sub.ction le) read an follows :

.•(.., The Fait authorlleol nod, sultseetion (a) may be either (1)
to recover the consideration pallt for sorb sneorlty with interest
thoreon. less the amount of tiny ineome received thereon. noon the
tender of such security or (2) for damages if the person suing
no longer owns the security."
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under this section exceed the price at which the

security was offered to the public.

Civil Liabilities Arising in Connection With
Prospectuses and Communications

SEC. 12. Any person who---
(I) offers or ' sells a security in violation of

section 5, or
(2) offers or' sells a security ( whether or

not exempted by the provisions of section 3,
other than paragraph (2) of subsection (a)

• thereof), by the use of any means or instru-
ments of transportation or communication in
interstate commerce or of the mails, by means
of a prospectus or oral comimmicat ion, which
includes an untrue statement of a material fact.
or omits to state a material fact necessary in
order to make the statements, in the light of
the circm»stances undei• which they were
made, not misleading (the purchaser not
knowing of such untruth or omission), and
who shall not sustain the burden of proof that
he did not know, and in the exercise of reason-
able care could not have known, of such un-
truth or omission,

shall be liable to the person purchasing such secur-
ity from him, who may sue either at law or in
equity in any court of competent jurisdiction, to
recover the consideratioi paid for such security
with interest thereon, less the amount of any in-
come received thereon, upon the tender of such
security, or for damages if he no longer owns the
security.

12

Fraudulent Interstate Transactions

S.E.c. 17. (a) It shall be unlawful for any per-
son in the offer or 1 sale of any securities by
the use of any means or instruments of transporta-
tion or communication in interstate commei•ce or
by the use of the mails, directly or indirectly—

(1) to employ any device, scheme, or arti-
fice to defraud, or
(2) to obtain money or property by means

of any untrue statement of a material fact or
any omission to state a material fact neces-
sary in order to make the statements made, in
the light of the circumstances under which
they were made, not misleading, or
(3) to engage in any transaction, practice,

or course of business which operates or would
operate as a fraud or deceit upon the pur-
chaser.

.(b) It shall be unlawful for any person, by th,)
use of any means or instruments of transportation
or communication in interstate commerce or by
the use of the mails, to publish, give publicity to, or
circulate any notice, circular, advertisement, news-
paper, article, letter, investment service, or com-
munication which, though not purporting to offer
a security for sale, describes such security for a
consideration received or to be received, directly
or indirectly, from an issuer, underwriter, or
dealer, without fully disclosing the receipt,
Whether past or prospective, of such consideration
and the amount thereof.
(c) The exemptions provided in section 3 shall

not apply to the provisions of this section.

Penalties

-Sec. 24. Any person who willfully violates any

or the provisions of this title, or the rules and

regulations promulgated by the Commission under

'authority thereof, or any person who willfully, in

a registration statement filed under this title,

makes any untrue statement of a material fact or

omits to state any material fact required to be

stated therein or necessary to make the statements

therein not misleading, shall upon conviction be

fined not more than $5,000 or imprisoned not more !

than five years, or both.

a
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Schedule A

[Nom: See Appendix, II-11, 2, p. 25, for
requirements with respect to investment
companies.]

(1) The name under which the issuer is doing
or intends to do business;
(2) the name of the State or other sovereign

power under which the issuer is organized ;
(3) the location of the issuer's principal business

office, and if the issuer is a foreign or territorial
person, the name and address of its agent in the
United States authorized to receive notice;
(4) the names and addresses of the directors

or persons performing similar functions, and the
chief executive, financial and accounting officers,
chosen or to be chosen if the issuer be a corporation,
.association, trust, or other entity; of all partners,
if the issuer be a partnership; and of the issuer,
if the issuer be an individual ; and of the promoters
in the, case of a business to be formed, or formed

•within two years prior to the filing of the registra-
tion statement;
(5) the names and addresses of the under-

writers;
(6) the names and addresses of all persons, if

any, owning of record or beneficially, if known.
more than 10 per centmn of any class of stock of
the issuer, or 'nor.. than 10 per cent um in the aggre-
gate of the outstanding stock of the issuer as of a
date within twenty days prior to the filing of the
registration statement ;
(7) the amount of securities of the issuer held

by any person specified in paragraphs (4), (5),
and (6) of this schedule, as of a dale within twenty
days prior to the filing of the registration state-
ment, and, if possible, as of one year prior thereto,
and the amount of the securities, for which the
registration statement is filed, to which such per-
sons have indicated their intention to subscribe;
(8) the general character of the business actu-

ally transacted or to be transacted by the issuer;
(9) a statement of the capitalization of the

issuer; including the authorized and outstanding
amounts of its capital stock and the proportion
thereof paid up, the number and classes of shares
in which such capital stock is divided, par value
thereof, or if it has no par value, the stated or as-
signed value thereof, a description of the respective
voting rights, preferences, conversion and ex-
change rights. rights to dividends, profits, or cap-
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ital of each class, with respect to each other class.
including the retirement and liquidation rights or
values thereof;
(10) a statement of the securities, if any, cov-

ered by options outstanding or to be created in con-
nection with the security to be offered, together
with the names and addresses of all persons, if any,
to be allottCd more than 10 per cent um in the aggre-
gate of such options;
(11) the amount of capital stock of each class •

issued or included in the shares of stock to be
offered; .
(12) the amount of the funded debt outstanding •

and to be created by the security to be offered,
with a brief description of the date, maturity, and
character of such debt, rate of interest, character
of amortization provisions, and the security, if
any, therefor. If substitution of any security is
permissible, a summarized statement of the con-
dit ions under which such subst it ut ion is permitted.
If substitution is permissible without notice,
specific statement to that effect;
(13) the specific purposes in detail and the ap-

proximate amounts to be devoted to such pur-
poses, so far as determinable, for which the se-
curity to be offered is to supply funds, and if the
funds are to be raised in part from other sources,
the amounts thereof and the sources thereof, shall
be stated;
(14) the remuneration, paid or estimated to be

paid, by the issuer or its predecessor, directly or
indirectly, during the past year and ensuing year,
to (a) the directors or persons performing similar
functions, and (b) its officers and other persons,
naming them wherever such remuneration ex-
ceeded $25,000 during any such year;
(15) the estimated net proceeds to be derived

from the security to be offered;
(16) the price at which it is proposed that the

security shall be offered to the public or the method
by which such rice is computed and any varia-
tion therefrom at which any portion of such se-
curity is proposed to be offered to any persons or
chimes of persons, other than the underwriters,
naming them or specifying the class. variation
in price may be proposed prior to the date of the
public offering of the security, but the Commis-
sion shall immediately be notified of such varia-
tion:

17) all commissions or discounts paid •or to be
paid, directly or indirectly, by the issuer to the

55-761 0 - 71 - 2
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underwriters in respect of the sale of the security
to be offered. Commissions shall include all cash,
securities, contracts, or anything else of value,
paid, to be set aside, disposed of, or understandings
with or for the benefit of any other persons in
which any underwriter is interested, made, in con-
nection with the sale of such security. A com-
mission paid or to be paid in connect ion with the
sale of such security by a person in which the issuer
has an interest or which is controlled or directed
by, or under common control with, the issuer shall
be deemed to have been paid by the issuer. Where
any such commission is paid the amount of such
commission paid to each underwriter shall be
stated;
(18) the amount or estimated amounts, itemized

in reasonable detail, of expenses, other than coin-
miSsions specified in paragraph (17) of this sched-
ule, incurred or borne by or for the account of the
issuer in connection with the sale of the security
to be offered or properly chargeable thereto, in-
cluding legal, engineering, certification, authenti-
cation, and other charges;
(19) the net proceeds derived from any security

sold by the issuer during the two years preceding
the filing of the registration statement, the price
at which such security was offered to the public,
and the names of the principal underwriters of
such security;
(20) any amount paid within two years preced-

ing the filing of the registration statement. or in-
tended to be paid to any promoter and the
consideration for any such payment;
(21) the names and addresses of the vendors and

the purchase price of any property, or goodwill,
acquired or to be acquired, not in the ordinary
course of business, which is to be defrayed in whole
or in part from the proceeds of the security to be
offered, the amount of any commission payable to
any person in connection with such acquisition,
and the name or names of such person or persons,
together with any expense incurred or to be in-
curred in connection with such acquisition, in-
cluding the cost of borrowing money to finance
such acquisition;
(22) full particulars of the nature and extent of

the interest, if any, of every director, principal
executive officer, and of every stockholder holding
more than 10 per centum of any class of stock or
more than 10 per centum in the aggregate of the
stock of the issuer, in any property acquired, not

in the ordinary course of business of the issuer,
within two years preceding the filing of the reg-
istration statement or proposed to be acquired at
such date;
(23) the names and addresses of counsel who

have passed on the legality of the issue;
(24) dates of and parties to, and the general

effect concisely stated of every material contract
made, not in the ordinary course of business, which
contract is to be executed in whole or in part at
or after the filing of the. registration statement or
which contract. has been made ,not more than
two years before such filing. Any manage.ment
contract or contract providing for special bonuses
or profit-sharing arrangements, and every ma-
terial patent or contract for a material patent
right, and every contract by or with a public
utility company or an affiliate thereof, providing
for the giving or receiving of technical or financial
'advice or service (if such contract may involve a
charge to any party thereto at a rate in excess of
$2,500 per year in cash or securities or anything
else of value), shall be deemed a material contract;
(25) a balance sheet as of a date not more than

ninety days prior to the date of the filing of the
registration statement showing all of the assets
of the issuer, the nature and cost thereof, whenever
determinable, in such detail and ill such form as
the Commission shall prescribe (with intangible
items segregated), including any loan in excess of
$20,000 to any officer, director, stockholder or per-
son directly or indirectly controlling or controlled
by the issuer, or person under direct or indirect
common control with the issuer. All the liabilities
of the issuer in such detail and such form as the
Commission shall prescribe, including surplus
of the issuer showing how and from what sources
such surplus was created, all as of a date not more
than ninety days prior to the filing of the regis-
tration statement. If such statement be not certi-
fied by an independent public or certified account-
ant, in addition to the balance sheet required to
be submitted under this schedule, a similar de-
tailed balance sheet of the assets and liabilities
of the issuer, certified by an independent public or
certified accountant, of a date not more than one
year prior to the filing of the registration state-
ment, shall be submitted ;
(26) a profit and loss statement of the issuer

showing earnings and income, the nature and
source thereof, and the expenses and fixed charges
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in such detail and such form as the Commission
shall prescribe for the latest fiscal year for which
such statement is available and for the two pre-
ceding fiscal years, year by year, or, if such issuer
has been in actual business for less than three
years, then for such time as the issuer has been in
actual business, year by year. If the date of the
filing of the registration statement is more than
six months after the close of the last fiscal year, a
statement from such closing date to the latest
practicable date. Such statement shall show what
the practice of the issuer has been during the
three years or lesser period as to the character
of the charges, dividends or other distributions
made against its various surplus accounts, and
as to depreciation, depletion, and maintenance
charges, in such detail and form as the Com-
mission shall prescribe, and if stock dividends or
avails from the sale of rights have been credited
to income, they shall be shown separately with
a statement of the basis upon which the credit
is computed. Such statement shall also differen-.
tiate between any recurring and nonrecurring in-
come and between any investment and operating
income. Such statement shall be certified by an
independent public or certified accountant ;
(27) if the proceeds, or any part of the proceeds,

of the security to be issued is to be applied directly
or indirectly to the purchase of any business, a
profit and loss statement of such business certified
by an independent public or certified accountant,
meeting the requirements of paragraph (26) of
this schedule, for the three preceding fiscal years,
together with a balance sheet, similarly certified,
of such business, meeting the requirements of para-
graph (25) of this schedule of a date not more than
nifiety days prior to the filing of the registration
statement or at the date such business was ac-
quired by the issuer if the business was acquired
by the issuer more than ninety days prior to the
filing of the registration statement;
(28) a copy of any agreement or agreements

(or, if identic agreements are used, the forms
thereof) made with any underwriter, including
all contracts and agreements referred to in para-
graph (17) of this schedule;
(29) a copy of the opinion or opinions of coun-

sel in respect to the legality of the issue, with a
translation of such opinion, when necessary, into
the English language;

(30) a copy of all material contracts referred to
in paragraph (2-1) of this schedule, but no dis-
closure shall be required of any portion of any
such contract if the Commission determines that
disclosure of such portion NVOUld impair the value
of the contract and would not be necessary for the
protection of the investors;
(31) unless previously filed and registered un-

der the provisions of this title, and brought up
to date, (a) a copy of its articles of incorpora-
tion, with all amendments thereof and of its exist-
ing bylaws or instruments corresponding thereto,
whatever the name, if the issuer be a corporation;
(b) copy of all instruments by which the trust is
created or declared, if the issuer is a trust; (c) a
copy of its articles of partnership or association
and all other papers pertaining to its organization,
if the issuer is a partnership, unincorporated asso-
ciation, joint-stock company, or any other form
of organization; and
(32) a copy of the underlying agreements or in-

dentures affecting any stock, bonds, or debentures
offered or to be offered.
In case of certificates of deposit, voting trust

certificates, collateral trust certificates, certificates
of interest or shares in unincorporated investment
trusts, equipment trust certificates, interim or other
receipts for certificates, and like securities, the
Commission shall establish rules and regulations
requiring the submission of information of a like
character applicable to such cases, together with
such other information as it may deem appropriate
and necessary regarding the character, financial
or otherwise, of the actual issuer of the securities
and/or die person performing the acts and assum-
ing the duties of depositor or manager.
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ectiop 3(a) (6) of the Securities Act ex-
empts Goni registration provisions of that act
"any security issued by a common or contract.
carrier, the. issuance of which is subject to the pro-
visions of section 20a of the Interstate Commerce
Act, as amended:-
Section 20a of the Interstate Commerce Act, 49

U.S.C. § 20a, defines carriers as follows:
"(1) Carrier defincd.—As used in this sec-

tion the term 'carrier' means a common carrier
by railroad (except. a street? suburban, or in-
terurban electric railway which is not operated
as is part of a general steam railroad system of
transportation) which is subject. to this part,
or any corporation organized for the purpose
of engaging in transportation by railroad
subject to this part, or a sleeping-car company
which is subject to this part."

Subsection (2) of section 20a as amended July
24, 1.665, P1.89-86, j 1,79 Stat. 263, describes the
securities which are subject to the jurisdiction of
the Interstate. Commerce Commission as follows.:

"§ 20a (2) Issuance of .q.curities;
lion of obligations; aut/torization.---It shall
be unlawful for any carrier to issue any share
of capital stock or ally bond or other evidence
of ink-rest in or indebtedness of the carrier
(hereinafter in this sect ion collect ively termed
'securities') or to assume ally obligation or
liability as lessor, lessee, guarantor, indorser,
surety, or ot hem ise, ill respect of the securities •
of ally Other pCrSoll, hat ural or art i ticial, even
though permitted by the authority creating the
carrier corporation, unless and until, and then
only to the extent that, upon application by
the carrier, and after investigation by the
commission of the purposes and uses of the
proposed issue and the proceeds thereof, ol-
d the proposed assumption of obligation or
liability ill respect of the securities of any
other person, natural or artificial, the com-
mission Ity order authorizes such issue or
assumption. The commission shall make such
order only if it. finds that such issue or as-
sumption: (a) is for ,some lawful object
within its corporate purposes, and compatible
with the public interest, which is necessary or
appropriate for or consistent with the proper
performance. by the carrier of serviee to the
public as a common carrier, and whieh will

• not impair its ability to perform that service,
and (b) is reasonably necessary and appro-
priate for such purpose: Provided. That
nothing in this section is to be construed as
applying to securities issued or obligations or
liabilities assumed by the 'United States or any
instrumentality thereof, or by the District
of Columbia or any instrumentality thereof,
or by any State of the United States or by any
political subdivision or municipal corporation
of any State, or by any instrumentality of one
or more States, political subdivisions thereof.
or timnicipal corporations."

In addition to the carriers whose securities were
originally subject to the.jurisdiet ion of the inter-
state Commerce Commission under section 20a,
section 214 of the Motor Carrier Act of-1935 (ap-
proved August 9. 1935, 49 Stat. 513, 557; amended
June 29, 1938, c. 811, § 15,52 Stat. 1240; amended
September 1S, 1940. § 22(a), 54 Stat. 924;
amended July 10, 1952, c. 618, 66 Stat. 542;
amended September 7, 1957, P.L. 85-309, 71 Stat.
631: and amended July 24, 1965. P.L. 89-86, § 2,
79 Stat. 263, 49 U.S.C. § 314) added the following
classifications: :

"Common or contract. carriers by motor ve-
hicles, corporations organized for ihe purpose
of engaging in transportation as such carriers,
and corporations authorized by order of the
Commission to accptire control of any such
carrier, or of two or more such carriers, shall
be subjeet to the provisions of paragraphs
(2) to (11), inclusive, of section 20a of part
I of this Act (including penalties appli(able
in eases of violations thereof) : Provided. how.
ever. That said provisions shall not apply to
sue!, c•arriers or corporations where the value
of the capital stock or principal amount of
other securities to be issued, together with the
value of . capital stuck and principal amount
of other securities then outstanding, does not
exceed 81,000,000, nor to the issuance of notes
of a maturity of two years or less and aggre-
gating not more than $200,000, which notes
aggregating such amount including all out-
standing obligations maturing ill t no years
or less may be issued without reference to the
percentage which said amounts hear to the
total amount of outstanding securities. In
the case. of capital stock having no par value,
the value thereof for the purpose of this sec-
tion shall be the fair market value as of the
date of its issue: and in the case of .capital
stock having par value, the value for the pur-
pose of this section shall be the fair market
value as of the date of its issue, or the par
value, whichever is greater: l'rovided further,
That. the exemption in section 3(a) (G) of the
'Securities Act. of 1933; is hereby amended
to read as follows: '(61 all)' security issued
by a common or contract. carrier, the. ISSItallee
of which is subject. to provisions of section
20a of the Interstate Commerce Act as
amended :• : And provided further. That the
provisions of this section shall not apply to
the United States or any instrumentality
thereof, the Dist rict of Columbia, or any in-
strumentality- thereof, any State of the United
States or political subdivision or municipal
corporation thereof, or any instrumentality of
one or more States, political subdivisions
thereof, or municipal corporations."

(No-ts: Consideration should be given to sec.
705 (5) of chap. XV of the National Bankruptcy
Act as amended by Public' No, 242, 7Gth Con.
approved July 28. 1939. c. 393, 53 Stat. /135, deal-
ing with railroad adjustments, which provides
that for the purpose of that chapter the term "Ae•
curities" shall include. in addition to those de-
fined in sec. 201 of the Interstate Commerce Act,
certilleates or deposit and all other evidences of
ownership of or interest in securities. Ilowever.
see. 755 of said chapter XV terminated such pro-

I visions as of July 31, 1910, cs,pt as to proceed-
ings initiated on or before th dat ate, c. 393.1 755.
73  Slat. 1111.1 
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Excerpts of S. E. C. Act of 1934

Rce•ulation of the Use of Manintlative mid
...12e_cgpt Deyi yes

Samos 10. 1.t.tjhall be unlrlwfpl for all y.p.ef:son„.
directly or indirectly, by the use of any means or
instrumentality of interstate commerce or of the
mails, or of any facility of any national securities
exchange—
(a) To effect a short sale, or to use or employ

any stop-loss order in connection with the purchase
or sale, of any security registered on a national
securities exchange, in contravention of such rules
and regulations as the Commission may prescribe
as necessary or appropriate in the public interest
or for the protect ion of investors.
(bj To use or employ, in connection with tle.

purchase or sale of any security registered on
exTbange or any security not. so

rmjstered, tnn: m222jpttlat ive or d.ecept ire_devica.?r
contrivance, in contravention of such  rules and
regulations as the  Commission may utescribe as
necessarLpr appt2priate in thunthlic interest or
for the protection of investors.

Directors, Elfficer-s, and Principal Stockholders

SEcriox 16. (a) Every person who is directly
or indirectly the benelle.ial owner of more than 10
per centum of any class of any equity security
(other than an exempted security) which is reg-
istered pursuant to section 12 of this title, or who
is a director or an officer of the issuer of such secu-

rity, shall file, at. the time of the registration of

such security on a national securities exchange or
by the effective date of a registration statement

filed pursuant. to section 12(g) of this title, or
within ten days after he becomes such beneficial
owner, director, or officer, a statement with the
Commission (and, if such security is registered on

a naticnal securities exchange, also with the ex-
change) of the amount of all equity securities of
such issuer of which he is the beneficial owner, and
within ten days after the close of each calendar
month thereafter, if there has been a change in
such ownership during such month, shall file with
the Commission (and if such security is registered
on a .national s,ccurities exchange, shall also file
with the exchange), a statement indicating his
ownership at the close of the calendar month and
such changes in his ownership as have occurred
daring such calendar month. ..

112.1327a_ir Ils:..papTLY_LEas.atj.r_the va.r1ir.,

reason of his relationship to the.i.ttmapzmnfit...
_realized by him from :InL purchase and snls or
any sale and purchase, of any equity security of
such issuer (other than an exempted security)
within any period of less than six months, unless
such security was acquired in good faith in con-
nection with a debt previously contracted, _o_

.11.211.1•Qp_p_Allu9aulk.123:_flajna, irrespec-tive of any intention on the part of such beneficial
owner, director, or officer in entering into such
transaction of holding the security purchased or
of not repurchasing the security sold for a p.3riod
exceeding six months. Suit to recover such profit
may be instituted at law or in equity in any court
of competent jurisdiction by the issuer, or by the
owner of any security Of the issuer in then:1111C end
in behalf of the issuer if the issuer shall fail or
refuse to bring such suit within sixty days after
request or shall fail diligently to prosecute the
seine thereafter; but no such suit shall be brought
more than two years after the date such profit was
realized. This subsection shall not be construed
to cover any tran.saction where such beneficial
owner was not such both at the time of the pur-
chase and, sale, or the sale and purchase, of the
security involved, or any transaction or transac-
tions which the Commission by rules and regula-
tions may exempt. as not. comprehended within
the purpose of this subsection.

B1111--atvalliacl.

SacTtox 19. (a) The Commission is authorizedf .

pLogrria.le. for the protection of inve.-itoa...—

tl..)....And if in its ginion the ETblic interest 
Ao_ttqltite2, n a rilv to_ jt1g,
registered security on any national securities ex-

PS!..i2d exceedilg_t_cn clitys, or.
h the iipproVA1 of tlte -PresriG1,..,,titmnarily to

.sush.2tyl all tradintr on aily_ national securities ex-
chanrre for a period not exceeding ninety days.
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Excerpts of General
Rules and Regulations
under S. E. C. Act of

1934

Rule 10b-5. Employment of Manipulative and
Deceptive Devices

It shall be unlawful for any person, directly or
indirectly, by the use of any means or.instrumen-
tftlity of interstate commerce, or of the mails, or of
any facility of any national securities exchange,

(1) to employ any device, scheme, or artifice to
defraud,
(2) to make any untrue statement of a material

fact or to omit to state a material fact necessary in
order to make the statements made, in the light of
the circumstances under which they were made, not
misleading, or
(3) to engage in any act, practice, or course of

business which operates or would operate as a
fraud or deceit upon any person,
in connection with the purchase or sale of any
security.

Rule 10b-6. Prohibitions Against  Trading by
Persons Interested in a  Distribution

(a) It shall constitute a "manipulative or de-
ceptive device or contrivance" as used in section
10(b) of the Act for any person,

(1) who is an underwriter or prospective un-
derwriter in a particular distribution of securi-
ties, or
(2) who is the issuer or other person on whose

behalf such a distribution is being made, or

(3) who is a broker, dealer, or other person
who has agreed to participate or is participating
in such a distrihution, directly or indirectly, by
the use of any means or instrumentality of inter-
state commerce, or of the mails, or of any facility
of any national securities exchange, either alone
or with one or more other persons, to bid for or
purchase for any account in vhich he has a bene-
ficial interest, any security which is the subject. of
such distribution, or any security of the same class
and series, or any right to purchase any such secu-
rity, or to attempt to induce any person to pur-
chase any such security or right until after he has

Lynpleted his participation in such distribution:

•
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Excerpts of Investment Company Act of 1940

Definition of Investment Company

09 When used in this titleZinvestment
c_omnny..",means issuy which--

(1) is or -holds itself out as being engaged
primarily, or proposes to engage primarily,
in the business of investing, reinvesting, or
trading in securities;
(2) is engaged or proposes to engage in the

business of issuing face-amount certificates of
the installment type, or has been engaged in
such business and has any such certificate out-
standing; or
(3) is engaged or proposes to engage in the

business of investing, reinvesting, owning,
holding, or trading in securities, and owns or
proposes to acquire investment securities hav-
ing a value exceeding 40 per centum of the
value of such issuer's total assets (exclusive of
Government securities and cash items) on an
unconsolidated basis.

As used in this section, "investment securities" in-
cludes all securities except (A) Government se-
curities, (B) securities issued by employees' securi-
ties companies, and (C) securities issued by ma-
jority-owned subsidiaries of the owner which are
not investment companies.
(b) Notwithstanding paragraph (3) of subsec-

tion (a), none of the following persons is an in-
vestment company within the. meaning of this
title:
(1) Any issuer primarily engaged, directly or

through e wholly-owned subsidiary or subsidi-
aries, in a business or businesses other than that
of investing, reinvesting, owning, holding, or trad-
ing in securities.
(2) Any issuer which the Commission, upon ap-

plication by such issuer, finds and by order de-
darss to be primarily engaged in a business or
businesses other than that of investing, reinvest-
ing, owning, holding, or trading in securities either
directly or (s.) through majority-owned subsidi-
aries or (D) through controlled companies con-
ducting similar types of businesses. The filing of
an application under this paragraph by an issuer
other than a registered investment company shall
exempt the applicant for a period of sixty days
from all provisions of this title applicable to in-
vestment companies as such. For cause shown, the

Commission by order may extend such period of
exemption for an additional period or periods.
Whenever the Commission, upon its own motion
or upon application, finds that the circumstances
which gave rise to the issuance of an order grant-
ing an application under this paragraph no longer
exist, the Commission shall by order revoke such
order.
(3) Any issuer all the outstanding securities

of which (other than short-term paper and di-
rectors' qualifying shares) are directly or hi-
directly owned by a company excepted from the
definition of investment company by paragraph
(1) or (2) of this subsection.
(c) Notwithstanding subsections (a) and (b),7°

none of the following persons is an investment'
company within the meaning of this title:

. . .
(2) Any company subject to rezulation under

the Interstate Conunerce Act or any company
whose entire outstanLig capital stock is owned (sc.

_oaf so 1 lei lisy_ssassIs_a_sons nyj 15::;;;Ut7.111.s.t t 1) e
tracts of the controlled corlpany consist substan-
tially of securities issued by companies which are

7iTject to regulation under the Interstate. Coin-
mercc Act.

Excerpt of I. C. C. Act

(4) It shall be unlawful for anz person, except as 114 Stat sot
provided in paragraph (2), to enter into any transaction

within the. scope of subparagraph (a) thereof, or to
accomplish or effectuate, or to patticipato in accomplish-
ing or effectuating, the control Or management in a
eonnnon interest of any two or more carriers, however
such result is attained, whether directly or indirectly,
by use of common directors, officers, or stockholders, a
holding or investment company or companies, a voting
trust or trusts, or in any other manner whatsoever. It
shall be unlawful to continue to maintain control or man-
agement accomplished or effectuated after the enactment
of this amendatory paragraph and in violation of its
provisions. As used in this paragraph. and paragraph
(5), the words "control or mansgement" shall be con-
strued to include the. power to exercise control or manage-

Coutrol,
unauthorized,
uolauful.

Ce.th!Uallee
future

nulAwful.

.Cootrol or
manacetur
emistrucd.
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Mr. LISHMAN. Packet No. II contains exhibits A to G, of which A
is a diagram of Penn Central and subsidiaries; B is a balance sheet
of the Pennsylvania Co. contained at page 27 of prospectus; exhibit
C is a breakdown of the securities holdings of the Pennsylvania Co.;
exhibit D is a letter of July 1, 1970, requesting opinion about the
Pennsylvania Co. under the Investment Company Act of 1940; ex-
hibit E deals with the use of proceeds as shown on page 4 of the
prospectus; F is an article in the Washington Post appearing May
29, 1970; and G is another article appearing in the Washington Post
under date of May 13, 1970. I should like to have this packet of ex-
hibits in the record.
Mr. MACDONALD. Could I ask what purpose the articles of the news-

paper are intended to serve?
Mr. LISHMAN. Well, among other things, they disclose for the first

time the notice to the public of the impending bankruptcy of the Penn
Central.
Mr. MACDONALD. I am sure counsel is not putting them in for any

probative value.
Mr. LISHMAN. No.
Mr. MACDONALD. All right. Without objection, so ordered.
(Packet II, as previously described, follows:)
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PACKET II

INDEX OF EXHIBITS
Page

Diagram of Penn Central and subsidiaries 22
Balance sheet of Pennsylvania Co. (p. 27 of prospectus) 26
Breakdown of security holdings of Pennsylvania Co 27
Letter of July 1, 1970 requesting opinion re Pennsylvania Co. under the
Investment Company Act of 1940 28

Use of Proceeds (p. 4 of prospectus) _  44
May 29, 1970, article in Washington Post 45
May 13, 1970, article in Washington Post 46
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aun 2.

  Compsoy 1001 Plact• Re•lty Co. 1001

Crt_tr,l.ege 71.111 (PC 26,11.2)

[Pittsburgh. !continuum/ 4 0.0.0.0.1. Pp. Ce. 79.00% (PC .64%)
Little M.. R.R. Co. 79.001 (PC LAM
/Area Dotes Passengn Depot Ce. 501
imenville Tervinal R.R. Co. 502 (PC 302)
Al,,.. 6 Barberton telt 11.0. Co. 232

?We.. 4e1l100to 40.822. 01., 1.2. Co. 34.101 (IT 6).101)

V..2.. R.R. of Raltimore 42% (NC 52.332)
Chicago Votes Station Ce. 252 (PC 2.7)
lodtarapolle Voles Ky. Co. 601 (CCC4)1 401)
Pittsburgh. Chanters I Tough. by. Co. 502 (PALI Set)
looslys Connecting Op. Co. 1002
lylerdne Conmectiog R.I. Co. 502
Vale. Depot Co. 502 (CCC452 $01)
Vaahlogtes Teruisel Co. 502
Waynesburg 6 Wash...too 1.11. Co. 119.93%
P101. b.,14 4 Cress Creek 1.11. Ce. 112.412 6140 17.112

. Vest Jana, 6 Scrmhere 1.1. Ce. 24.54/ (PC 37.022)

4.

. 

1 

non. Toledo 6 Ironton 1.2. Co 91 0%

iMeJtyl.p.U__IstArygl Co. 111.92.2

I- Msalotiqua 4 LAI. Superior R.I. Co. 1002

1 tater e

- Pa. Car Lear. Co. 60/ (2aac 401)
- Del  Car Leasing Ce. 6(1 CPTEC 402)

2.5.2.Corp  602 MCC 402)
- Coonal Car Leasang Ce. 602 (1100 402)
- Creencar Corporatist/ 602 mac 401)

2 307 AIaLli.21)

Youngstovo 4 Soothers Ly. Co. 1002
Nostour Land Co. 1002

. Toledo. Pao,. &V  0.2. C.. 501

Wabamb 1.2. Co. 119.311

1111no1e Northers by. 122 (Pc 122)

o • Wes • RI Co 1).)!

Pt. Vey.. !Woe Op. Co. 501 (PC 902)
Norfolk & Partecouth Solt lane R.R. Ce. 132 (PWD 11.901)
Crna Real [ante Co. 11-1/11 (PC )3-1/31)
Pittsburgh 4 Cross Creak R.I. Co. 17.14/ (PUS 22.430
Cleveland Crape Tercleals Co. 71 (PC 7121 CCC4S1 221)
Poona 4 Pekin Union Ay. Co. 15% (PC 1.34%; Pll 12.302)
telt Awy. of Chicago 6.1/1% (PC 1/11)

[Clearfield Situ/stn./ea Coal Corp. 1001

[
Cambria 6 ladlas. R.R. Co. 402

Cambria County Water Supply Co. 1002

...tett. lista. 1002

Slot II ttttt Resler Corp. 1002

Paeadel Coops, 1002

r Mackinac Trans t too Ce. 13-1/32 OC 13-1/32)

L Norfolk & Port.neuth lett Li.. 11.1. Ce. 12.502 Ora 111)

AEILE13j.4ti,̂2 V.41

PC - Penn Central C....
MC . Nichigas C 1 1.1. Ce.
C Ir. - C... ..10. g Op. C..
11411 itorfolk Wast•ro
IC . Illorth.ro Central Op. Ce.
CCCASL -Cleveland, Cleciwurti. Chicago 6 St. Louis 1y. Co.
Pell - tint/burgh 4 Lat. In. 2.11, Co.
P111.2 Philsdelphi.. Baltimore 4 Vashingtoe 2.1. Co.
NCI Kahn., Coal Isttroad
1/11 New Ton. New Raves 4 lartford 1.1. Os.
Lt . Lehigh Palley R.I. Co.
III - Indiana Harbor 2.11 R.I. Co.
P11- Peoria 4 Lnr•ra by. Co.
0112140.01.11e4 New Jeasey 11.11. 4 Canal Ca.
11,611 . New Terk 4 Earl., I.R. Ce.
0000 . Nil. 1.41 Estate Co.
111212 - 2.5.2. laterprieem. 184.
100 temadat Co.
Aadl desettetes of tho .1neey Co.
Peek - rennaylvani. Compeer

IOUS. Charts tediesta enuatios ea • pre ter--. basis om of Demenbor 11. 1967.
Corson/noo. and it. affiliated cenra.l.a. nos .old to Prudaatial

Creat Southw.st 1....... 2... 100/

Critat Southeen Atlant. Corp. 1001

Crest Southwest Colt Club. lot. 1001

r
Iat Soul..., Werohnuna. Inc. 1001

12.11a. Trscsfer 4 Term. Warehowm Ce. 1002
ttttt tote-Trisity Warehouse Ce. 1002

- Crest Souther., Prop./ties. loc. 1001

1444.001.1 tato. Pr./penis.. Is.. 1001

Crefft Wes-prim 100/

1001

L Club Southwen. los. 1002

Croat Southwest Win/ad. tea 101

I Arwida Corp. 16.171

[
Anita Easley Sales. lac. 1002

Frank R. Morgan & Co. 1001

Dot . Imc. 931

Dst ttttt ty Park Water Ce. 1001

Rucker. Pipe Line Ca, 1001

r Suckey• tank termioals. 1st. 1002

L tverglada. Pip• Lia. Ce. 411

NA.. Real tatato Co. 1001

Ass.ors Allegheny I.R. Co. 1001

Caobris Lard Ce. 1002

s P.. Cor teasing Ce. 402 Milt 602)

. Car 1.ss1og Co. 401 (10712 601)

D.T.S. Corpora... 401 (05I1 601)

o General Car Leasing Co. 401 pill 401)

. Co...... Corpor.tlea 402 (DMA 60%)

. C. 1. West largints Corp. SO%

G.S.C. Leasing Corp. 104

I IficheondArsehingtos Ca. 16-1/31

Pre. 1001

. Donnie V.Iley Corp. 1001

. graenar Doan. lot. 1001

Calbro. Tecorporatod 1002

cepistrano Righlando 1002

. Galaxy Romeo. Inc. 1002

. Clenvagla Estates 1002

Jr/ober/so Land Co. 1002

Laguna Lido. loc. 1002

Newport !arbor Roses. Ist. 1002

Peotlsod Names 1002

leckferd. Ia.. 1001

Syka lecorperated 1002

Strath./ran Ponta. 1002

  Aeon. Tn.. 1002

Tes.culs Invests.. Ce. 1002

Navettly Nee... 0.0. 1001

The Irv.* Ca. 1002

0.•pstch Shops. inc. 10011

[ Realty totals. loc. 1002

o Americas Contract ,. 1001

i
tx.cutiv. let Aviation. Int. ill%

Ward/ants Trucking Ce. 100/

Poentruck Ce, lot. 100/

Willett Co. 35-1/32

Dolhay Corp. 1002

2.1.1.1er Truck Leading Co. loc. 100%

Richmond, Fredericksburg 6 Potomac 20.2. Ce. 76.21%

IF Fruit Crowers Express 2.36% (PC 21.302)
Richmond T.ratn.1 Ivy. Ce. 33-1/3%
Richman! Lard Corp. 1001
Richmond Holding Corp. 1001
(out% Nashiegton Lend Corp. 1001

• CO. of Americo and Lohmas froth., 214.08240 1162. Nodes)

Media.. Squats Carden Corp....ism.. 1002 of When. Square Cud., C....:. lot. .44 002 a Tire Fen. Pl.... Cnaody's)
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PENNSYLVANIA COMPANY (COMPANY ONLY)
PENNSYLVANIA COMPANY AND CONSOLIDATED SUBSIDIARIES

BALANCE SHEETS
December 31, 1969

ASSETS
CURRENT ASSETS:

Company
Only

(in thousands)
Consolidated

Cash and temporary cash investments $ 23,368 $ 38,648
Receivables: .

Transportation services  - 16,515
Real estate sales, including current portion of long-term notes - 20,939
Interest  252 671
Affiliated companies  2,351 5,405
Other  984 5,509

3,587 49,039
Materials and supplies, at cost  6,998
Prepaid expenses  2,590

Total current assets  26,955 97,275
INVESTMENTS AND ADVANCES, at cost or less (notes 2 and 4) :

Consolidated subsidiaries  257,005 -
Other  313,577 525,601

570,582 525,601
REAL ESTATE COMPANIES-PROPERTIES HELD FOR DEVELOPMENT OR RE-
SALE, at cost (note 4)  - 173,468

PROPERTIES (notes 3 and 4)  - 695,947
Less accumulated depreciation (note 3)  - 191,075

- 504,872
DEFERRED CHARGES AND OTHER ASSETS  1,346 12,400
INVESTMENT IN CONSOLIDATED SUBSIDIARIES IN EXCESS OF NET ASSETS
ACQUIRED  113,628

$598,88-3- • $1,427,244
LIABILITIES AND SHAREHOLDERS' EQUITY

CURRENT LIABILITIES (excluding debt due within one year) :
Notes payable  $ - $ 41,571
Accounts payable  - 10,876
Dividends payable  816 1,019
Due to Penn Central Transportation Company  - 5,611
Accrued expenses  1,197 23,525
Other  - 1,896

Total current liabilities (excluding debt due within one year) 2,013 84,498
LONG-TERM DEBT (note 4) : ' •
Due within one year  5,700 71,518
Due after one year  120,310 437,819

Total long-term debt  126,010 509,337
MINORITY INTEREST IN SUBSIDIARIES  - 96,949
UNAMORTIZED GAIN ON EXCHANGE AGREEMENT (note 2)  27,845 27,845
EXCESS OF NET ASSETS ACQUIRED OF CONSOLIDATED SUBSIDIARIES OVER
INVESTMENT  - 45,962

DEFERRED INTEREST, TAXES, AND OTHER  - 30,737
AMOUNTS PAYABLE TO AFFILIATED COMPANIES  2,153 29,883
SHAREHOLDERS' EQUITY:
4ic/0 cumulative preferred stock of $100 par value per share. Authorized

730,000 shares; issued 705,786 shares (note 6)  70,579 70,579
Common stock of $25 par value. Authorized 5,600,000 shares; issued
4,985,000 shares  124,625 124,625Retained earniugs  245,658 406,829

Total shareholders' equity   , 440,0 ---6372,6-3-3
$598,883 $1,427,244

See accompanying notes: to financial statements.
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Pennsylvania Company 
Breakdown of Security Holdings on Basis
of Market or Estimated Values Shown on
Page 8 of Preliminary Offering Circular
Dated April 27, 1970 and Adjusted to
Market Prices at July 1, 1970

7/1/70
Market*

a

4/21/70
Market*

$ Millions 7. $ Millions %
Wholly and Majority-Owned Subs.
Arvida Corp. Common-587. $ 36.5* 4.3 $ 20.7* 3.4
Buckeye Pipe Line Co. Common-1007, 98.0 11.4 98.0 16.3
Clearfield Bit. Coal Co. Common-1007. 16.9 2.0 16.9 2.8
Detroit, Toledo & Iron RR Co. Capital-1007, 40.7 4.7 40.7 6.8
Great Southwest Corp. Common-827. 312.0* 36.3 130.9* 21.8

" Pfd. -1007. 18.9 2.2 18.9 3.1
Total Wholly & Maj.-Owned $523.0 60.9 $326.1 54.2

Investment Securities
Norfolk & Western RR Co. Common-237, $186.8* 21.7 $128.2* 21.3
Phila., Bait. & Wash. Capital Stock-357, 29.7 3.5 29.7 4.9
Wabash RR Co. 41/27 Pfd. 6.3* 0.7 4.8* 0.8
Other 113.0 13.2 113.0 18.8
Total Investment Securities $335.8 39.1 $275.7 45.8

Total Securities $858.8 100.0 $601.8 100.0

* Asterisk indicates securities valued at bid price for o/c securities
and sale price for listed (Norfolk & Western). Other values are as
estimated by Pennsylvania Co. as of April 21, 1970. Amount for
Great Southwest Corp. common includes $21.1 estimate by Pennsylvania
Co. of value of warrants at April 21, 1970.

4r
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Coligre5 of tbetiniteb Anate5
iipitqc of licpressentatiliez

erpecial grubrommittet on 3inbeatigationg of tbe
Committee on 3interbtate onb YortiEnt COIIIMeCte

Ito= 2323, Aaphrn 30outte Office jOuilbima

eattOingtoit, D.C. 20515

July 1, 1970

Honorable Hamer H. Budge
Chairman
Securities and Exchange Commission
Washington, D. C.

Dear Mr. Chairman:

RORERT W. LISHMAN

F.HIEF COUNSEL

As you are aware, the Committee is presently conducting public
hearings involving, among other things, the Penn Central Company
and its various affiliates.

Penn Central Company, the parent holding company, owns 100 percent
of the outstanding shares of Penn Central Transportation Company,
operator of the now bankrupt railroad, which in turn owns 100 percent
of the Pennsylvania Company. As can be seen from the enclosed copy of
an offering circular dated April 27, 1970, the Pennsylvania Company
holds itself out to the public and to the ICC as an investment company.
More than half (approximately $482.3 million) of the total assets
(approximately $858.8 million) of the Pennsylvania Company are repre-
sented by investments in companies not subject to regulation by the
Interstate Commerce Commission.

The question arises whether under the provisions of Section 3(a)(1)
of the Investment Company Act of 1940, the Pennsylvania Company may be
an "investment company" and whether the thousands of stockholders of
Penn Central Company could be attributed to the Pennsylvania Company.
In view of the broad diversification of investments by the latter
company, it appears that the exemption provided by Section 3(c)(9) of
the Investment Company Act is not available.

To assist the Committee in assessing the matters now before it,
a brief opinion is solicited whether the Pennsylvania Company may be
an "investment company" within the meaning of Section 3(a)(1) of the
Investment Company Act and, if so, whether it should be so registered
with your Commission. A prompt reply will be earnestly appreciated.

Sincerely,

HARLEY 0. STAGGERS
CHAIRMAN



29

SECURITIES AND EXCHANGE COMMISSION
WASH I GTON , D.C. 20549

Honorable 11e..rley 0. Stagr;ers, Chairoan
Special Scheo-...i.oittoe on Investigations
COMI.C.i:V.e on Intr,r5tr..t.:: and Forain

Com:.acrce
Loom 2323, Rayburn 11.onse Office Bldg.
House of iteprese.ntatives
Washington, D. C. 20515

Dear Chnirrnn SteL;3es:

In your letter o! July 1, 1970 which I previously aclulo71ed3ed you
'asked us for a brleg opinion as to whether the Pennsylvania. Co.::.paily
(the 'Coy") nr.y be an investc::ent colvany within the rea.nios of
Section 3(a)(1) of the Irvestrnt Corpany Act og 1940 ("Act") end,
if so, whether it should be so resistered with the Commiesion.

JUL 15 1970

Re: The Pennsylvania Company
File roe 132-3

In your letter you enclo;:ed a copy of a Prelirivary Circular dated
April 27, 1D70, eppereLtly prepa..:ed for filins with the Interstate
Commerce Col-nicsion and not filed with this asency, 'which sets forth
certain business tqa finrncial information about the Company. Ve
understand that the offerins of securities proposed by this docuoent
was never Lmle.

have asked the staff of our Division of Corporate nu3ulation to
eau:A:der this vat ter and, as discussed in more detail in the enclosed
memorandum, it is the staff's tentative view based on the United in-
formatiol presently available to us end set forth in the Preliminary
Circulrz that there is a question so to whether the Pennsylvania Corn-
pony is an inveLt:-ent co:rpany ulthIn the menins of the txt.
our staff in unable to cnpress a ynre definIte view of the Company's
status without further information and lesel analysis. The staff is
talans active steps to obtain such inforration fro:1 the Company, and
we hope to write you fu::ther on this matter in the near future.

Sineerely,

Hamer 11. Dule.
Chairoan

Enclosoare

55-761 0 - 71 - 3
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tlEMOiRANDUM OF THE DIVISION OF CORPORATE REGULATION,
SECURITIES AND EXCHAUGF, COMMISSION IN RESPONSE TO
LETTER DATED JULY 1, 1970 FROM HONORABLE HARLEY O.
STAGGERS.

In his letter, Chairman Staggers asked for a brief opinion as to

Whether the Pennsylvania Company (the "Company") may be an investment

.foMpany Within the Meaning of Section 3(a)(1) of the Investment Com-

pany At of 1940 ("Act") and, if so, whether it should be so regis-

tered idth the Commission.

Understand the essential facts to be as follows:

Penn Central Company ("Holding Co.mpany") owns 100% of the

6UtStanding Shares of Penn Central Transportation Company ("Railroad"),

hild the Railroad in turn Owns 100% of the common stock of .the Company,

a beiaware Corporation.

Affording to page 5 of a Preliminary Circular dated April 27, 1970,

apparently prepared for filing with the Interstate Commerce Commission,

the Company has outstanding, in addition to the common stock owned by

the. Railroad, one class of Cumulative Preferred Stock, aggregate par

Value $.70,579,000, as well as three classes of Collateral Trust bonds,

a bank loan and one class of 9% Sinking Fund Debentures; with such debt

Securities aggregating $126,010,000 in face amount.

At page 3 of the Preliminary Circular it is stated that the company "op-

tratea as an investment Company with its principal interests in companies not
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directly related to the railroad operations" of the Railroad. The table

of assets on page 8 of the Circular states that such assets had a value,

as at April 21, 1970, of approximately $858.8 million.

Since all of the Company's assets are securities, it may fall

within the definition of investment company contained in Section 3(a)(1)

of the Act as an "issuer 'which -- (1) is or holds itself out as being

.engaged primarily. . .in the business of investing, reinvesting or

trading in securities."

In Chairman Staggers' letter he points out that it appears that more

than half of the total assets of the Company are represented by investments
A

in companies not subject to regulation by the Interstate Commerce Commission

and therefore he expresses doubt as to whether the exemption provided by

Section 3.(c)(9) of the Investment Company Act is available to the

.Company.

As Chairman Staggers knows, Section 3(c)(9) provides an exclusion

from the definition of investment company for

"any company subject to regulation under the
Interstate Commerce Act or any company whose
entire outstanding capital stock is owned or
controlled by such a company: Provided, that
the assets of the controlled company consist
substantially of securities issued by com-
panies which are subject to regulation under
the Interstate Commerce Act."

The Company may nevertheless argue that the present percentage of

securities issued by companies subject to regulation under the Interstate

Commerce Act, perhaps as much as 44%, is "substantial" within the meaning

of Section 3(c)(9), in view of the fact that the Act in Section 3(a)(3)
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appears to treat ownership of 407 of investment securities as

substantial enough to make a company owning such securities prima

facie an investment company. However, there' is some indication in the

legislative history of Section 3(c)(9) that "substantial" in the

Section was intended to mean "substantially all." Moreover, since it

appears that the Company's Cumulative Preferred stock is not owned or

controlled by the Railroad, the Company appears to fail the other test

of Section 3(c)(9), that the subsidiary company's "entire outstanding

capital stock [be] owned or controlled by a company subject to

regulation under the Interstate Commerce Act."

However, according to the Preliminary Circular, approximately .

$523,000;000 or about 61% of the value of the assets of the Company

consists of securities of wholly and majority-owned subsidiaries.

'Therefore, the company may argue that it is primarily engaged in tht

non-investment company businesses of its subsidiaries and not primarily

engaged in investing, reinvesting, owning, holding or trading in secu-
1/

rities.

It is important to note that market values are available for only

two of the five main wholly and majority-owned subsidiaries of the

Company, with the other valuesbeing estimated by the Company. Section

2(a)(39) of the Act in effect requires investment companies to value

securities for which no market quotations are readily available at fair

value as determined in good faith by the board of directors. Thus, it

is possible that the "estimated" values given in the Preliminary Circular

1/ Cf. Section 3(b)(1) which provides a specific exclusion for a

company having more than 407. of its assets in "investment securities,"

if it is "primarily engaged, directly or through a wholly-owned sub-

sidiary or subsidiaries, in a business or businesses other than that

of investing, reinvesting, ownin.g, holding, or trading in securities."
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may not be the same as the values determined in good faith by the

board of directors within the meaning of the Act.

In any event, regardless of the resolution of the foregoing

uncertainties, the Company may still be an investment company, as

defined by Section 3(a)(3) of the Act as a company which

"is engaged or proposes to engage in the
business of investing, reinvesting, owning,
holding, or trading in securities, and owns
or proposes to acquire investment securities
having a value exceeding 40 per centum of
the value of such issuer's total assets
(exclusive of Government securities and cash
items) on an unconsolidated basis."

The reason for this is that, according to the Preliminary Circular,

approximately 397. of the Company's assets may consist Of securities of

non-majority or wholly owned subsidiaries. Such securities are

"investment securities" as defined in Section 3(a)(3) of the Act.

Therefore, a more precise valuation of the Company's assets by its

board of directors may result in the Company failing the 40 percent test

of Section 3(a)(3). Moreover, Our staff has recalculated the Company's

percentage of investment securities as of July 1, 1970 by valuing the

securities for which market quotations are available at the market

prices on such date. This recalculation results in the Company having

total assets of about $602 million, with $276 million or about 4670 of

its assets in investment securities.

Nevertheless, • as indicated above, a substantial majority of the

company's assets appears to be invested in wholly and majority owned

subsidiaries and controlled companies. Therefore, the Company may

be relying on Section 3(b)(1), mentioned above, or it may be entitled

to a Commission order under Section 3(b)(2) of the Act declaring
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it to be "primarily engaged in a business other than that of investing,

reinvesting, owning, holding, or trading in securities either directly

or (A) through majority-oaned subsidiaries o'r (B) through controlled

companies conducting similar types of businesses."

. Before the Company could obtain such an order it would be required

to file a formal application with the Comaission and present evidence

showing that it is primarily engaged in a non-investment company business

through the ownership and control of the activities of its operating

subsidiaries.

Thus, we will not be able to give a more definitp view of the

Company's status until we receive additional information from the

Company. We are taking active steps to obtain this information from

the Company with a view toward further analysis and an additional reply

.to Chairman Staggers.

JUL .1 4 1970

.1
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SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549

Honorable Harley O. Staggers, Chairman
Special Subcommittee on Investigations
Committee on Interstate and Foreign Commerce
Room 2323, Rayburn House Office Building
House of Representatives
Washington, D. C. 20515

Dear Mr. Chairman:

SEP 1 6 1970

SEP 1

Re: Pennsylvania Company
File No. 132-3

In my letter of July 15, 1970, attaching a memorandum of our Division of
Corporate Regulation dated July 14, 1970, which you acknowledged on July 16,
1970, I stated that our staff was taking active steps to obtain additional
information from Pennsylvania Company in order to be able to express a more
definite view of the company's status under the Investment Company Act of
1940.

In this connection, I am enclosing a supplemental memorandum of the staff of
our Division of Corporate Regulation which concludes that it appears that
Pennsylvania Company is able to rely on the exclusion provided by Section
3(c)(9) of the Investment Company Act for a company subject to regulation
under the Interstate Commerce Act.

Enclosure

Sincerely,

Hamer 1H. Budge
Chairman
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MEMORANDUM OF THE DIVISION OF CORPORATE REGULATION,
SECURITIES AND EXCHANGE COMMISSION, IN RESPONSE TO
LETTER DATED JULY 1, 1970, FROM HONORABLE HARLEY O.
STAGGERS

In his letter, Chairman Staggers asked for a brief opinion as to whether

Pennsylvania Company ("Company") may be an investment company within the meaning

of Section 3(a)(1) of the Investment Company Act of 1940 ("Act") and, if so,

whether it should be so registered with the Commission.

Our previous memorandum of July 14, 1970 stated our tentative view,

based on the limited information then available to us, that there was a

question as to the status of the Company under the Act which we were unable to

resolve without further information and that we were taking active steps to get

that information from the Company.

As Chairman Staggers knows, Section 3(c)(9) provides an exclusion

from the definition of investment company for

"any company subject to regulation under the Interstate
Commerce Act, or any company whose entire outstanding
capital stock is owned or controlled by such a company:
Provided, that the assets of the controlled company
consist substantially of securities issued by companies
which are subject to regulation under the Interstate
Commerce Act."

The section establishes two criteria, with the satisfaction of either one

being sufficient to exclude a company from the definition of an investment

company. The first criterion excludes a company subject to regulation under

the Interstate Commerce Act, and the second excludes a company controlled

by a company subject to such regulation where the assets of the subsidiary

company consist substantially of securities of issuers which are themselves
1/

subject to such regulation. Our memorandum of July 14, 1970 was written on the

1/ For a more detailed discussion, see the staffis memorandum accompanying
Chairman Budge's letter to Chairman Staggers of August 21, 1970 regarding
Alleghany Corporation.
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assumption implicit in Chairman Staggers' letter of July 1, 1970, that the

Company was relying on the second exclusion afforded by Section 3(c)(9) of

the Act for a company whose entire stock is owned or controlled by a company

subject to regulation under the Interstate Commerce Act.

Counsel for the Company advises us, however, that the Interstate Commerce

Commission ("ICC") in 1942 in Finance Docket No. 13235, Wabash Railroad 

Company Control 247 I.C.C. 365, 252 I.C.C. 319, ordered that the Company be

considered as a carrier subject to the provisions of Section.20(1) to (10),

inclusive, and Section 20a(2) to (11), inclusive, of the Interstate Commerce

Act. The ICC's authority to subject the Company to regulation under the

Interstate Commerce Act, we understand, is contained in Section 5(3) of

that Act. Thus, counsel for the company asserts that it is excluded from the

provisions of the Act pursuant to the first criterion for exclusion afforded

by Section 3(c)(9).

In the course of our inquiry, we also learned that in March 1970, the

Company disposed of its controlling position in Wabash Railroad Company

("Wabash") upon which the 1942 order was predicated. When we learned of that

divestment we asked the Company and the ICC whether the 1942 order was still

in effect and whether, absent control of Wabash by the Company, the Company

continues to be subject to the plenary jurisdiction of the ICC.

Both the General Counsel of the ICC and counsel for the Company replied

(copies attached) to the effect that the disposition by the Company of its

controlling stock ownership in Wabash did not of itself have any effect upon

the 1942 order cited above which expressly provided that:
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". . .unless and until otherwise ordered by this Commission,
said Pennsylvania Company shall be considered as a carrier
subject to the provisions of Section 20(1) to (10), inclusive,
and Section 20a(2) to (11), inclusive, of the Interstate
Commerce Act. . ."

The ICC has not "otherwise ordered."

There may be a question as to whether a company ordered by the ICC to

be considered as a carrier subject to the Interstate Commerce Act but no

longer factually entitled to carrier status may rely upon the exclusion

from Investment Company Act status provided in Section 3(c)(9) of the Act

(cf. Hoover v. Allen 241 F. Supp. 213 (S. D. N. Y. 1965)). However, it is

not necessary to decide that question in this case.

Both the General Counsel of the ICC and counsel for the Company point

out that while the Company no longer controls the Wabash, it remains in con-

trol of Detroit, Toledo & Ironton Railroad Company and the Toledo, Peoria
2/

and Western Railroad Company, both common carriers by railroad. Accordingly,

the Company asserts that since it now is - for both reasons of procedure and

substance - a carrier subject to ICC's jurisdiction under Section 20a of the

Interstate Commerce Act, it clearly follows that it remains excluded from the

coverage of the Investment Company Act by reason of Section 3(c)(9) thereof.

Based on the foregoing, it appears that Pennsylvania Company is able to

rely on the exclusion provided by Section 3(c)(9) of the Act for a company

subject to regulation under the Interstate Commerce Act.

SEP 1 5 1970

2/ Toledo, Peoria & Western Railroad Company Control, 295 I.C.C. 523 (1957).
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3nteratate Commerce CommisSZioil
OFFICE OF THE GENERAL COUNSEL.

niaobingtori, ae. 20423 FRK:chl

August 6, 1970

Mr. Solomon Freedman, Director REC_DAS.E.C.
Securities and Exchange Commission
Division of Corporate Regulation AUG 1 01970
Washington, D. C. 20549

Re: Pennsylvania Compang.,v,•
File No. 132-3

Dear Mr. Freedman:

This is in reply to your letter of August 3, 1970,
concerning the Pennsylvania Company, a company which is not
a carrier but has been designated by the Interstate Commerce
Commission to be a carrier for certain purposes under the
provisions of section 5(3) of the Interstate Commerce Act.

As I thought I had explained to Mr. Lewis J. Mendel-
son, Senior Special Counsel of your Division, when we spoke
on the telephone on July 23, 1970, the status of a holding '
company such as this does not depend upon its remaining in
control of those carriers, the acquisition of which led to
its designation as a carrier under the statutory provisions.
Thus, although the Pennsylvania Company may no longer control
the Wabash Railroad Company, it remains in control of the
Detroit, Toledo and Ironton Railroad Company and the Toledo,
Peoria and Western Railroad Company, among other carriers.
Accordingly, the Pennsylvania Company continues to be a car-
rier under section 5(3) of the Act, in the absence of Com-
mission action to the contrary. A similar construction of
the law recently was sustained in Sandor Schwartz v. Alle-
gheny Corp., 282 F. Supp. 161 (S.D. N.Y. 1968).

If I can be of further cooperation and assistance,
I should be pleased to oblige.

Eincerely yours,

IUMES 4:ibt:CHA"Rik AiMSSOON

.7L—A EC ED
Fritz R Kahn
Cenerai Counsel I.p7f

j;VISITI OF CORPORATE REGOLITIN
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AV.411.?,.17

FrainNil C:72Arrns-1L.

DAVID L. WILSON
GENERAL ATTORNEY
LEGAL DEPARTMENT

SIX PENN CENTER PLAZA
PHILADELPHIA, PA. 19104

REWW-11
AUG 13 1970

i;lgusi 11, 1970

Mr. Solomon Freedman
Director

Washington, D.C.

Division of Corporate Regulation

Dear Mr. Freedman:

Securities and Exchange Commission

YoeuTYFile o.
lvanNia Company

2 UM/A Of 
CORPORATE 

REGOL.1Tox

1 '9/11

itN.R/Ns 
qC14,44Gt (4.1 • I .

E' ve

Re: 
P

7:3S C •

This will respond to your letter of August 3, 1973,
concerning the status of Pennsylvania Company under various
provisions of the Interstate Commerce Act. You ask that I
give yo a my further opinion on this matter in three specified
respects.

In my judgment the disposition by Pennsylvania Company
of its controlling stock ownership in Wabash Railroad company
did not by itself have any effect upon the Order issued by the
Interstate Commerce Commission in 1942 in Finance Docket No.
13235. As the enclosed copy shows, that Order expressly pro-
vided that:

"...unless and until otherwise ordered by
this Commission, said Pennsylvania Company
shall be considered as a carrier subject
to the provisions of Section 20(1) to (10),
inclusive, and Section 20a(2) to (11),
inclusive, of the Interstate Commerce Act..."

Since the I.C.C. has not "otherwise ordered," it is my view that
the situation remains unchanged since the date of the 1942 Order.
(Sae Louisville & Jeffersonville Bridge and  Railroad Cowry, Etc.
290 I.C.C. 725, 732-73S-CNYST:Y

PLNN Cr....NT5ALTWAiV.1.21POPIT7-r/ON COMPANY'
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You next inquire as to my opinion on any additional
factual or legal considerations which might affect the jurisdiction
of the I.C.C. in the case of Pennsylvania Company. As you are
undoubtedly aware Pennsylvania Company remains in substantially
total control of Detroit, Toledo & Ironton Railroad Company
which is a common carrier by railroad. In addition, the I.C.C. in
(Toledo Peoria & Western Railroad Comoa.ax,  Control, 295 I.C.C.
523 (195757—a-jajTized Pennsylvania Company to exercise joint
control over the Toledo, Peoria & Western Railroad Company along
with the Santa Fe. Accordingly, Pennsylvania Company remains
in fact a non-carrier which has been authorized by Order of the
I.C.C. to acquire control over two or more carriers through
ownership of their capital stock.

Finally, you request my view on whether Pennsylvania
Company under all of the facts applying can be regarded as excluded
from the definition of an investment company pursuant to the
Investment Company Act of 1940. Since it has been shown above
that Pennsylvania Company now is - for both reasons of procedure
and substance - a carrier subject to I.C.C.'s jurisdiction under
Section 20a of the Interstate Commerce Act, it clearly follows
that it remains excluded from the coverage of the Investment
Company Act by reason of Section 3(c)(9) thereof.

DLW:mak
Enc.

•

Very truly yoprs,

. 6LL-
David L. Wilson
General Attorney
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CRDLR,

At a Session of the INTLR6TATE COYL,ZitCE COZEISSION, Division 44
held at its offico in Washington, D. C., on the 28th day of April, A. D. 1942.

Finance Docket No. 13235

WABASH RAILaOAD CCMPANY comma

Upon. consideration of the aupplemental application of The Pennsylvania
Railrcad Company and the Pennsylvania Company, and further consideration of
the reccrd in this proceeding, and said division having, on July 29, 1941, made
and filed a report, and on the date hereof, a supplemental report, containing
its findings of fact and conclusions thereon, which reports are hereby referred
to and made a part hereof:

It is ordered, That acquisition by The Pennsylvania Railroad Company and
the Pennsylvania Company of control of the Wabash Railroad Company throu3h owner—
ship of its capital stock, and indirect control thereby of the subsidiary com—
panies of the Wabash Railroad Company specified in said report of July 29,
1941, upon the terms and conditions in that report found just and reasonaUe,
be, and it is hereby, approved and authorized: Provided, however, and this
authorization is granted subject to the express condition, that until and
unless otherwise authorized by this Commission, The Pennsylvania Railroad Com,
pally shall maintain or cause to be maintainea joint rates, joint routes,
interchange points, and channels of trade through gateways of the 'Abash
Railroad Company as they existed under operation of the properties of the
Wabash Railway Company at the date of said previous report.

It is further ordered, That, unless and until otherwise ordered by this
,Ccmr.ission, said Pennsylvania Company shall be considered as a carrier subject
to the provisions of section 20(1) to (10), inclusive, and section 20a(2) to
(11), inclusive, of the Interstate Commerce Act, applicable to the Pennsylvania
Railroad Company and the Wabash Railroad Company: Provided That as to ap—
plicability of said provisions of section 20 and section 20a to said Pennsyl—
vania Company this order shall take effect and be in force on and after the
date hereof, except that as to the provisions of section 20 pertaining to
reports, it shall be deesAed effective as of January 1, 1942.

It is further or.:'.ered, That, within 10 days after execution of the trust
agreeent to be made between the Pennsylvania Company and the Fidelity—
Philadelphia Trust Company, and Thomas H. -1c:nnerny, and the Indenture to
be made between the ::abash Railroad Company and the Karina Yadland Trust
Company of New York, respectively, a verified copy of said agreement or said
indenture, in the form in which it was executed, shall be filed with this
Commission by the carrier party thereto.

It is further ordered, That The Pennsylvania Railroad Company, the
Pennsylvania Company, or the Wabash Railroad Company, as the case may be,
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shP11 report to this Commission all pertinent facts concerning the termina—

tion of all or any part of any trust created by the said agreements or
indentures by sale of the stock or otherwise, within 10 days after such
termination.

t.r.d it is further ordered, That nothing herein is to be construed as
authorizing the sale or other disposition of said stock, or any change in
the trustees under said indentures, without previous authorization from this
Commission.

By the Commission, division 4.

(SEAL.)
W. P. BARTEL,

Secretary.

(
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USE OF PROCEEDS

The net proceeds from the sale of the Debentures offered hereby, estimated at $ , will
be used by Pennco (i) to purchase from Railroad all of the outstanding stock of Manor Real Estate

...Company ("Manor'.) and Despatch Shops, Inc. ("DSI") including Railroad's open account advances
to Manor, at the book net worth of such companies ($26.3 million and $16.8 million, respectively) and
the face amount of suds advances ($24.1 million), all as of March 31, 1970, (ii) to reimburse its treasury
for the purchase from Railroad on March 31, 1970, of all of the outstanding stock of Clearfield Bituminous
,Coal Company ("CBC") at the book net worth of such company ($16.9 million) and subject
approval of the Interstate Commerce Commission, to purchase a $ million note of Railroad with the
same maturity date as, and a higher interest rate than, the Debentures and with installments of principal
comparable in percentage of principal and dates to the sinking fund payments applicable to the Debentures.
See "Business—Companies Being Purchased from Railroad". Pending receipt of the proceeds from the
sale of the Debentures, up to $50 million may be borrowed by Pennco from banks and either loaned to
one of Railroad's subsidiaries to repay advances previously made to it by Railroad or applied to the pur-
chase of Manor or DSI. Any such borrowings will be repaid upon the sale of the Debentures.

Funds provided to Railroad by Pennco have been used in the past and may continue to be used
by Railroad as a source of cash. During 1970 Railroad has budgeted capital expenditures of approxi-
mately $100 million (exclusive of equipment acquisitions, all of which are separately financed) and has
maturities of long-terns indebtedness aggregating $106 million, exclusive of indebtedness of others
guaranteed by Railroad. It is expected that the funds to provide for such capital expenditures, long-term
debt maturities and other cash requirements will be provided from the proceeds of the Debentures offered
hereby, short-term indebtedness (in addition to renewals or extensions of existing short-term debt) and
long-term financing to be provided either by Pennco or from other sources, including, to the extent
realized, any cash generated by the operations of Railroad. Reference is made to the loss incurred by
Railroad in the first quarter of 1970 set forth under "Business—Railroad Operations". For further
information concerning the financial condition of Railroad and its parent, Penn Central, reference is also
made to the financial statements included herein generally and specifically to the Statement of Consolidated
Source and Applic2.tion of Funds of Penn Central, to Note 10 to the Financial Statements of Penn Central
and to the scheduled r. aturities of long-term debt in Note 7 to the Financial Statements of Penn Central.
While various plans for meeting the future financial requirements of Railroad are under consideration, no
specific plans have been adopted and no commitments have been obtained. The participation of Pennco
in meeting these requirements may be limited, as indicated above, by the requirement to maintain Net
Tangible Assets (as defined) at 300% of funded debt and the restrictions on the amount of dividends it
may pay and against further Railroad Investments (as defined) unless Non-Rail Assets (as defined)
equal or exceed 250% of funded debt. See "Description of Debentures—Certain Covenants".

At May 8, 1970, Railroad had outstanding $152.1 million of commercial paper pursuant to orders
of the Interstate Commerce Commission authorizing up to $200 million of such paper. To the extent
that commercial paper outstanding has been less than $200 million, Railroad has borrowed under a
$50 million bank line of credit. As additional backing for its commercial paper Railroad has available
$50 million under the Credit Agreement referred to under "Introduction". Between April 21, 1970 (the
day preceding the announcement of the operating results of Railroad foe the three months ended
March 31, 1970) and May 8, 1970, maturities and payments of commercial paper exceeded sales of
commercial paper by $41.3 million. Of the commercial paper outstanding at May 8, 1970, approximately
$75 million matures odor to June 30, 1970, and the balance at various dates to December 16, 1970.

• Since December 31, 1969 a subsidiary of Penn Central has borrowed, with the guarantee of Penn
Central, approximately $59 millions in Swiss francs, bearing an average interest rate of approximately
10.1% and maturing approximately one year from date of issue, and such funds were indirectly made
available to Railroad.

10.



45

(From Washington Post, May 29, 1970)

pre,7i 4r'!"'
• 1 .z. A ' Cr' •`••

COL ,1 01142$

a_ , • ..
?rat News Dispatches

Penn Central Co., which op-
eratea the world's largest pri-
vatcly-owned railroad, an-
nounced yesterday it was post-
porting next week's sale Of
$100 million In debentures for
its Pennsylvania Co.. subsidi-
ar): I
No reason was given, but

spokesmen for the Penn Cen-
tral said 'representatives Were
working:on alternate means of
financing.
The . offering had • been

scheduled for June 2 through
a group- of underwriters man-
aged by First Bogon Corp.,
Clore 0 Forgan Staats Inc. and
Salomon Bros. &
The bonds were to be *25-

year maturity and were to
carry a 101/2 per cent coupon.
There had been some.specula-
tion in the financial commu-
nity that the company wbuld
have difficulty selling the
bonds, even at that high rate.
Pennsylvania Co. had

planned to use net proceeds of
the sale to purchase from
Penn Central Transportation
Co., another subsidiary that
operates the railroad proper-
ties, securities it holds in
Manor Real Estate Co., Clear-
field Bituminous Coal Co. and
Despatch Shops, Inc. These
three firms are primarily en-
gaged in non-railroad activi-
ties.

Meanwhile bond prices con-
tinued firm in 'generally light
retail activity.
Tax-exempt dealers said

their sector is better as two
major offerings that, came
Wednesday attracted good re-
tail buying/ ' ,

•

55-761 0 - 71 - 4
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(From Washington Post May 13, 1970)

Penii Cèiitrai Defends:
SoNency, Vows Growth
.By William 1. Jones
Washln:ton Poet C:aff Writer •

PHILADELPHIA, Pa., May
12—Penn Central board chair-
man Stuer0, f.7.-enders vigor-
ously defended the colvency of

oh.i.s company today at the an-
h'e.nal, • stbekholder's. meeting

•- ••!' • •• • 'v• - •
tESninders said he and other

‘Uficers hod no • intention- to
!..*Iienidation of our

compeny, but to do everything
.ijn our power to fulfill the
`c.e.teat _potential of the corpora.
,:ion."; • ; -•

,Ileeponding to a suggestion
'1:Y Mrs. ;Wilma SC23 of New

eie..en a of it group of
cerlell itOCI:ioli.lcrs and a vet.

•eran attender!'cf onnusl meet-
filet eeenee Wall Stec:et

feared fcr the trens-
rtatiole.besed holding - com-

;94nY's • (nte:re, in view of
:Seninders said:

:"Qh•vieeely, ne organization
conthree ,to lose money

ec•ale as we have ex-
2.13iicele,ed the laet year or so."
but he .pledged- management

work 'et rneking Penn Con-
•:teal solvent, to make it grow
etd to rer.:lee it prosper. Satin-
?erers said the company, wiih

billion in assets, had a
';.:0:1 of about 0,9 billion.
4, it the first quarter of 1970,
-Penn Central lost 07.2 mUllen
r;ec-einared to c; net income of

milli5n the 'pi-tykes year.
Co.echareholders. who have

;.̀ pt received dividends for the
4oet two- qiwriirs .add winre

area t.eday • cell to a post-
low—of. 153/4 on. the

vrew .. York Stoilk Exchange,
Cev.•:-1:*.'e:of.nts, Saunders and
the company's neW president,
Frill A. Ceemen, had little en-

•
:Kew.' president, ',Who

came' to "Penn Central five
months Tgee-i. from Weston.
Electric Coinpsny, where he
also was president; • conceded
he was "nnheppy" about the
"uneatisfectoTy performence"
of the compeny. Moreover, he
Indicated the.tesk of reversing
a declining, trend takes a long

AA! Says Profits
Worst Since 1.961
The Association of

American. Railroads this
week told the Interstate
Commerce- Commission
that earnings reports for
the first quarter of 1970,
"by far the worst since
the recession year of
1061," made urgent rail-
rood requests for a 6 per
cent increase in freight
rates.
Dr. , Burton N. 13ehling,

vice president for finance
of the AAR, said in a
statement filed with the
ICC that net rail operat-
ing income plunged from
$142 million during the
first quarter last year to
C50 million this year. The
ICC opens oral hearings
.ori the rate request here
May 20.

on the bill' recently passed in
the Senate to establish a pri-
vate corporation to run inter-
city passenger trains. In each
year since the *Feb. 1, V.33
merger of ,the Pennsylvania
and New York Central rail-
roads, Saunders told the stock-
holders, the • company lost
more than $100 million on pas-
senger operations, "a domin-
ant factor in keeping our rail-
road in the red." . -

Saunders said he v./as
"quite confident" the Inter-
state Commerce commission
wants to "keep this industry
strong and viable" and thue.:.
would approve, effective June
2, a . new across-the-hoard 6
per rent increase hi pay rates.
Hearings, on the new • rates,
which Saunders said today
would bring his company $75
to $20 million a year in oddt-
tional revenues, open next
week in Washington..
To emphasize the urgency

Saunders feels over rail pas.
senger operations, he asked all
stockholders tcday to contoct
Immediately members of the

time. About 7C0 persons filled House Interstate and Foreign
Commerce. Committee, headedan auditorium at Philadephia
by Rep. Herley O. Staggers (D-Civic Center for the meeting, W.Va.) and to urge passage of

which lasted more than three the rail corporation bill.
hours. Responding to stockholder's
In large measure, company questions, Saunders said Penn

officers indicated today, a Central would not pay divi.
turn-around in Penn Central's (lends until earnings .1m-
fortunes rests primarily on proved. The company paid
two potential actions by the $1.80 per share during 1969
United States government: but drcpped dividends for the
0 Railroad passenger serv- last quarter of 10C9 and the

Ice in the nation has reached first quarter of 1970. A number
a "criels point," Saunders said, of retired stockholdees noted
affecting Penn Central more today they rely on dividend
than any other company. Ile payments as a major income
called .for swift House action source. .
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Mr. LISHMAN. I would like to address this question to the repre-
sentative of the ICC. Is it correct that the Penn Central Co., a Dela-
ware corporation, is the parent holding company which owned a
hundred percent of the Penn Central Transportation Co., the operat-
ing company which runs the railroad?

TESTIMONY OF DALE W. HARDIN, VICE CHAIRMAN, INTERSTATE
COMMERCE COMMISSION; FRITZ R. KAHN, GENERAL COUNSEL,
ICC; RICHARD B. SMITH, COMMISSIONER, SECURITIES AND EX-
CHANGE COMMISSION; PHILIP A. LOOMIS, JR., GENERAL COUN-
SEL, SEC; AND IRVING M. POLLACK, DIRECTOR, DIVISION OF
TRADING AND MARKETING

.Mr. HARDIN. Yes, that is correct, Mr. Lishman.
Mr. LISHMAN. Is it also correct that the transportation company

owns 100 percent of the voting stock of the Pennsylvania Co. which is
the investment company subsidiary with substantial holdings in stocks
of both transportation and nontransportation companies and real
estate, both railroad and nonrailroad real estate?
Mr. HARDIN. That is correct.
Mr. LisxmAN. Now you have before you, I believe, a printed copy

of a prospectus dated April 27, and filed April 29, 1970, with the ICC
by the Pennsylvania Co. covering an issue of $100 million sinking fund
debentures due 1995? Will you please summarize how this prospectus
was processed by the ICC? •
Mr. KAHN. Mr. Lishman, this was part of an application filed by

the Pennsylvania Co. for Commission authorization under section
20(a) of the Interstate Commerce Act to make this security issue.
The information submitted by the applicant was incomplete, and the
application was never fully processed by the Commission or its staff.
Mr. LISHMAN. Was it commented on?
Mr. KAHN. At no time was it commented on by the Commission.
Mr. LISHMAN. In what respect was it incomplete?
Mr. KAHN. As you will note on the face, Mr. Lishman among other

things, the percentage of interest to be paid was not filled in, and the
details of the proposed issue were never furnished the Commission.
And, as you well know, Mr. Lishman, that the inquiries by the com-
pany indicated that the issue would not be received by the financial
community and it was that information, the receptivity of the issue,
that was never transmitted to the Commission.
Mr. LISHMAN. In other words, among other thing, as I understand

it, the underwriters were not named in the prospectus as organiza-
tionally filed.
Mr. KAHN. There evidently were none that were willing to under-

write the issue.
Mr. LISHMAN. Now, is it correct that an amended prospectus was

filed by the Pennsylvania Co. with the ICC on May 12, 1970? You
have a copy of that before you, I think.
Mr. KAHN. We simply have exhibit 4, Mr. Lishman.
Mr. LISHMAN. Do you know whether or not such an amended pro-

spectus was filed on May 12? •
Mr. KAHN. We will accept that, but it would contain the same lack

of complete information.
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Mr. HARDIN. I am informed, Mr. Lishman, that we have copies of
the amended circular but that it was never filed.
Mr. MACDONALD. Could I interrupt? If it was not filed, how did

you get a copy of it?
Mr. HARDIN. This is Mr. Matthew Paolo, Director of our Bureau

of Accounts.

STATEMENT OF MATTHEW PAOLO, DIRECTOR, BUREAU OF
ACCOUNTS, INTERSTATE COMMERCE COMMISSION

Mr. PAOLO. During the examination of accounts and records of the
Penn Central Transportation Co. we obtained a copy of this docu-
ment but it has never officially or it had never been officially filed with
the Commission.
Mr. MACDONALD. Well, just for continuity could you tell us what

date you first saw it?
Mr. PAOLO. I could not tell you.
Mr. MACDONALD. If you cannot, you can furnish it later.
Mr. PAOLO. I will furnish it later.
(See app. A, p. 137.)
Mr. LISHMAN. Is it correct that the May 12 prospectus was sub-

stantially identical with that filed on April 27 except that it did
include the names of underwriters?
Mr. PAOLO. If you are addressing that to me, I have not examined

it that closely.
Mr. LISHMAN. Could you furnish that information for the record?
Mr. PAOLO. I will.
( See app. A, p. 137.)
Mr. DINGELL. Mr. Chairman, could we have copies of the two docu-

ments filed with the committee for purposes of inclusion in the record?
Mr. LISHMAN. We have a copy of it.
Mr. DINGELL. Would it be appropriate that it be inserted at this

point?
Mr. MACDONALD. Without objection, so ordered.
Mr. KAHN. The document will speak for itself.
(Packet III follows:)
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IAFLLL

CHRONOLOGY OF SIGNIFICMT DATES

February 26 Financial statements publishad for the year ended
December 31, 1969

March 26 Request filed with ICC for approval of $100 million
debt offering; no financial statements included at
this time A

April 22

April 29

May 12

Penn Central announced 1st quarter consolidated loss
of $17,229,000 (railroad by itself lost $62.7 million)

Prospectus, with financial statements for year ended
December 31, 1969, filed with ICC covering debt offering

Amended prospectus with some financial statements
filed with ICC; annual meeting of stockholders at which
Saunders, Penn Central's Chairman, promised to avoid
liquidation

May 19* Meeting between Saunders and Treasury Secretary Kennedy
at which time Saunders advised Kennedy that bankruptcy was
imminent without governmental assistance

May 27 Meeting of Board of Directors at which the cancellation of
the public offering was authorized followed by a meeting
of Finance Committee at which the causes for cancellation
were further discussed

May 28 Announcement of withdrawal of public offering which was
scheduled to have taken place on June 2

June 1 Saunders' pay increased 18% to $279,000

June 8 Saunders and Bevan (Chairman of Finance Committee) ousted;
Gorman becomes new chairman and chief executive

June 22 Petition for reorganization under Bankruptcy Act filed
by the Penn Central Transportation Company in the United
States District Court in Philadelphia

*Neither the facts of this meeting nor the subject matter discussed were
publicly disclosed until after the filing of the Bankruptcy Petition in
June.
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CommtlItt 00 31ntrisfAn anb "Grew Commerce

Mom 2323. 1.1.3ntn P.,Joust Office tinilbtng

taffilljittialott, MC. 20313

July 2, 1970

Honorable hamer H. Budge
Chairman
Securities and Exchange Commission
Washington, D. C.

Dear Mr. Chairman:

This Comflittee is currently conducting public hearings
involving, among other things, the Penn Central Company and
its various subsidiaries including the Penn Central Trans-
portation Company which operates the railroad and is now in
reorganization pursuant to the Bankruptcy Act. The Penn
Central Company, which is the parent holding company, owns
100% of the outstanding stock of the Transportation Company.
The Transportation Comany owns 100 of the outstanding
common stock of the Pennsylvania Company.

MMERT U.MAAI

PM:, OM. EL

The common stock and debentures of the Penn Central
Company, the debentures of the Penn Central Transportation
Company, and the preferred stock and debenture: Of the Pennsyl-
vania Company are listed for trading on tht- New York Stock
Exchange. During the period May 15 to Ju-s, 15, 1970, the
short interest in Penn Central stock on • Exchange increased
more than 300%. At the same time, the m..;,-,et values of all the
securities of these issuers have declined ,.bstantially.

To assist the Committee in fulfillinn its oversight respon-
sibilities it is requested that the staff o' your Commission
conduct a market study of the trading in al , the securities
Involved for the period May 1, 1970 to Jun( 26, 1970. Please
make available to this Committee as soon a. nossible copies of
the responses of the varluus brokers to your ;rluiry. Capies
of the ownership reports filed f,.:r the months of May and June 1970
for all three companies are alsc requested. Any comments you or
your staff may wtsh to make after ,analyzing the data obtained
•could be submitted when available and would be most helpful.

Your cooperation t.ith the Committee in this matter will be
greatly appreciated.

gfe S;pcerely,

,

HARL 4 0. STAGGER
CHAIRMAN
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July 27, 1970

Honorable Hamer H. Budge
Chairman
Securities and Exchange Commission
Washington, D. C.

Dear Mr. Chairman:

CRC, 1241....2

This is in reference to Investment Company Act Release Number 6117
regarding the application of Allegheny Corporation, a registered non-
diversified closed-end management investment company, pursuant to
Section 8(f) of the Investment Company Act of 1940 for an order declaring
that Allegheny has ceased to be an investment company, as defined by the
Act. I note that Allegheny first registered under the Act on November 1,
1940. On October 4, 1945 its registration was terminated by Commission
order because as a result of its acquisition of control of Chesapeake
and Ohio Rail ay Company it

"had become subject to regulation under the Interstate
Commerce Act and had thus ceased to be an investment
company by reason of Section 3(c)(9) of the Act which
excludes from the definition of investment company any
company subject to regulation under the Interstate
Commerce Act."

As a result of investments made thereafter, on April 10, 1968, Allegheny
again registered under the Act. On April 30, 1970, pursuant to the
order of the Interstate Commerce Commission the corporation became an
operating motor carrier.

Allegheny is now asserting in its current application that it

"ha!. ceased to be an investment cpmpany within the
meaning of the Act by reason of Section 3(c)(9) which
excludes from the definition of investment company
any company subject to regulation under the Interstate
Commerce Act."
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In the staff memorandum you forwarded to me on July 15, 1970,
it was indicated that the exemption provided by Section 3(c)(9) of
the Investment Company Act was intended to be available only if
substantially all the investment company's investments were made
in carriers regulated by the Interstate Commerce Commission. This
would appear to be a necessary conclusion. Otherwise, it would
appear that the provisions of the Act could be readily evaded through
the device of including an operating motor or rail carrier in the
investments made by the investment company.

As you have gathered from my letter of July 1, 1970, the
Committee is concerned about the applicability of the Investment
Company Act to conglomerate holding companies which have transporta-
tion companies as components. Testimony of officials of the Inter-
state Commerce Commission has been given to this and other Congressional
Committees that the ICC lacks regulatory jurisdiction beyond the com-
ponent transportation company. I would also like to point out that,
as I understand, the ICC claims it lacks jurisdiction to regulate
non-carrier investments of regulated transportation companies. This
would appear to mean, for example, that while the Penn Central Trans-
portation Company is subject to regulation, its parent holding company,
Penn Central Company, and its investment company subsidiary, Penn-
sylvania Company, are not so subject. In light of this testimony,
the question is raised whether the granting of an order pursuant to
Section 8(f) exempting Alleghany from the provisions of the Investment
Company Act would be in accordance with the public interest and with
the intent of Congress in creating an exemption for investment com-
panies which are fully regulated by the Interstate Commerce Commission.
Certainly, if the testimony of the officials of that Commission is
accepted, then investors in investment companies regulated by the
Interstate Commerce Commission would receive far less protection
than is assured by your Commission to investors in other investment
companies.

Of course, I am sure that in its consideration of the merits
of the application, your Commission will also consider the fact that
Alleghany Corporation controls Investors Diversified Services. As
of December 31, 1969, approximatley one-half of Allegheny's invest-
ments in corporate securities was represented by its investment in
I.D.S.

To assist this Committee in dete—mining whether adequate regu-
latory controls exist under present law or whether legislative
changes may be called for, you are requested for a full report
on the naLure and extent of the application of Alleghany, the
basis for the exemption, if granted, and what regulatory controls
of the ICC over the entire Alleghany Corporation complex you may
determine are sufficient in the public interest and for the pro-
tection of the investors. To assist you and your staff in evaluat-
ing this matter, I am enclosing a copy of a Committee print regard-
ing regulatory controls of the Interstate Commerce Commission over
the conglomerate mergers.

Your attention to this request will be appreciated.

Sincerely,

HARLEY 0. STAGGERS
CHAIRMAN
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(Investment Company Act Release No. 6117) ADMINISTRATIVE PROCEEDING

FILE NO. 3-2536

UNITED STATES OF AMERICA

Before the

SECURITIES AND EXCHANGE COMMISSION
July 16, 1970

In the Matter of

ALLEGHANY CORPORATION

350 Park Avenue

New York, New York 10022

(811-1635)

Investment Company Act of 1940

NOTICE OF FILING OF

APPLICATION FOR ORDER

'PURSUANT TO SECTION 8(f) OF

THE ACT DECLARING COMPANY

HAS CEASED TO BE AN INVESTMENT

COMPANY

NOTICE IS HEREBY GIVEN that Alleghany Corporation ("Applicant"), a

Maryland corporation registered as a non-diversified, closed-end management

investment company under the Investment Company Act of 1940 ("Act"), has

filed an application pursuant to Section 8(f) of the Act for an order

declaring that Applicant has ceased to be an investment company as defined
by the Act. All interested persons are referred to the application on file
with the Commission for a statement of the representations contained
therein, which are summarized below.

Applicant was organized on January 26, 1929, and first registered under
the Act on November 1, 1940 as a closed-end non-diversified management

investment company. On June 5, 1945, Applicant was authorized by the

Interstate Commerce Commission ("ICC") to acquire control of the Chesapeake

& Ohio Railway Company ("Ohio") and, indirectly, of its subsidiary carriers.
On October 4, 1945, Applicant's registration under the Act was terminated

by Commission order because Applicant, having acquired Ohio had become

subject to regulation under the Interstate Commerce Act and had thus ceased

to be an investment company by reason of Section 3(c)(9) of the Act which

NIL
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excludes from the definition of investment company any company subject to
regulation under the Interstate Commerce Act. In 1955 Applicant was
authorized by the ICC to acquire control of the New York Central Railroad
Company ("Central") and affiliates, continuing Applicant's status as a
company subject to regulation under the Interstate Commerce Act.

Applicant states that after the merger of Central and the Pennsylvania
Railroad Company on February 1, 1968, Applicant considered itself to
continue to hold carrier status as such status had not been revoked by the
ICC and also considered itself still subject to regulation under the
Interstate Commerce Act and thus excluded from the definition of investment
company by reason of Section 3(c)(9). Applicant also, however, considered
itself to be no longer in control of a carrier. Applicant registered as
a non-diversified closed-end management investment company on April 10,
1968. Applicant states that it registered under the Act to eliminate such
uncertainty, if any, as might have existed as to its status as a company
subject to regulation under the Interstate Commerce Act and to eliminate any
possibility of liability for doing business as an unregistered investment
company.

Applicant states that it entered into an agreement dated September 4,
1968,as amended September 27, 1968, pursuant to which it acquired 99.077, of
the outstanding common stock and 1007, of the outstanding 5% Cumulative
Preferred Stock of Jones Motor Co., Inc. ("Jones"), a Pennsylvania motor
common carrier, and agreed subject to Interstate Commerce Commission
approval, to merge a new subsidiary of Applicant with Jones. All shares of
Jones common and preferred stock were deposited in a voting trust with
Urine Midland Grace Trust Company of New York as independent voting
trustee. The merger agreement between Applicant, its subsidiary and Jones
provided for the acquisition by Applicant of the motor carrier operating
rights and most of the assets and liabilities of Jones contingent upon
ICC approval thereof.

Applicant states that its intention to assume motor carrier status
Ind to apply for an order terminating its status as a registered investment
:ompany was disclosed in a Form N-813-1 Registration Statement filed
pursuant to the Act on September 9, 1968. Applicant further states that•
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the Registration Statement provided, among other things, that Applicant

could invest in companies for the purpose of exercising control or

management. Applicant states that on April 25, 1969, its stockholders

approved an amendment to Applicant's Articles of Restatement of Charter

to permit Applicant to engage in business as a motor carrier and authorized

it, by a vote of 6,096,937 common shares and 170,190 preferred shares in

favor, and 8,803 common shares and 245 preferred shares against, to cease

to be an investment company for purposes of the Act.

On January 27, 1970, the ICC authorized Applicant to acquire the

operating rights and property of Jones and its subsidiary, Erie Trucking

Company. Applicant states that on April 30, 1970, pursuant to the order

of the Interstate Commerce Commission, it consummated its acquisition of

Jones and thereby became an operating motor carrier.

Applicant asserts that, by virtue of the order of the ICC and the

subsequent acquisition of the operating rights and property of Jones,

Applicant has become subject to regulation under the Interstate Commerce

Act as a motor carrier. Applicant further asserts that it, therefore,

has ceased to be an investment company within the meaning of the Act by

reason of Section 3(c)(9) which excludes from the definition of investment

company any company subject to regulation under the Interstate Commerce Act.

Applicant states it is now subject to all provisions of Part II of the

Interstate Commerce Act including, inter alia, the securities provisions of

Section 214.

Section 8(f) of the Act provides, in pertinent part, that when the

Commission, upon application, finds that a registered investment company

has ceased to be an investment company, it shall so declare by order, and

upon the taking effect of such order, the registration of such company

shall cease to be in effect.

NOTICE IS FURTHER GIVEN that any interested person may not later than
August 4, 1970, at 5:30 p.m., submit to the Commission in writing a

request for a hearing on the matter accompanied by a statement as to the

nature of his interest, the reason for such request and the issues of fact

or law proposed to be controverted or he may request that he be notified

if the Commission should order a hearing thereon. Any such communication
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should be addressed: Secretary, Securities and Exchange Commission,
Washington, D. C. 20549. A copy of such request shall be served personally
or by mail (air mail if the person being served is located more than 500
miles from the point of mailing) upon Applicant at the address stated above.
Proof of such service (by affidavit or in case of an attorney-at-law by
certificate) shall be filed contemporaneously with the request. At any time
after said date, as provided by Rule 0-5 of the Rules and Regulations
promulgated under the Act, an order disposing of the application herein
may be issued by the Commipsion upon the basis of the information stated in
said application, unless an order for hearing upon said application shall
be issued upon request or upon the Commission's own motion. Persons who
request a hearing or advice as to whether a hearing is ordered will receive
notice of further developments in this matter, including the date of the
hearing (if ordered) and any postponements thereof.

For the Commission, by the Division of Corporate Regulation, pursuant
to delegated authority.

Orval L. DuBois
Secretary
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SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, [IC. 20519

AUG 21 'Fi70

Honorable Harley O. Staggers, Chairman
Special Subcommittee on Investigations
Committee on Interstate and Foreign Commerce
Room 2323, Rayburn House Office Building
House of Representatives
Washington, D. C. 20515

Dear Mr, Chairman:

In your letter of July 27, 1970, which the Commission
previously acknowledged, you asked us for a full report
on the nature and extent of an application by Alleghany
Corporation ("Alleghany") pursuant to Section 8(f) of
the Investment Company Act of 1940 ("Act") requesting
an order that Alleghany had ceased to be an investment
company; the basis for the order, if granted; and what
regulatory controls of the Interstate Commerce Commission
("ICC") over the entire Alleghany complex the Commission
deemed sufficient in the public interest and for the
protection of investors. As supplemental information
you provided a copy of a Committee print regarding
regulatory controls of the Interstate Commerce Commission
over conglomerate mergers.

The attached memorandum illustrates that Alleghany, as
a company subject to regulation under the Interstate
Commerce Act, would be entitled, under the present law,

to the order requested. In this regard, you state that

you understand that the ICC asserts that it lacks
jurisdiction to regulate non-carrier investments of ICC

regulated transportation companies. The SEC traditionally

limits its comments to issues arising under the federal

securities laws. Thus we express no opinion with respect

to the question you raise of the jurisdictional limits of

the ICC. In connection with the securities laws, however,

the non-carrier investments of Alleghany woUld be subject

to the reporting and protective requirements of the Invest-

ment Company Act, but for the exclusion provided by Section

3(c)(9).
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The Commission remains of the opinion that investors in

companies such as Alleghany are entitled to the protections

of the Investment Company Act. To make such protections

available, however, will require a statutory amendment, at

least along the lines previously recommended and as

discussed in the attached memorandum.

I am sure you appreciate that under our present jurisdictional

limits the Commission has virtually no discretion in this

matter. Accordingly, the Commission issued the requested

order today.

Sincerely yours,

-

Hamer II. Budge
Chairman

55-761 0 - 71 - 5
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(Investment Company Act Release No. 6168) ADMINISIRATIVE PROCEEDING
FILE NO. 3-2:136

. UNITED STATES OF AMERICA
Before the

SECURITIES AND ENCH.;NGE COMMISSION
August 21, 1970

In the Matter of

ALLEGHANY CORIORATION

350 Park Avenue : ORDER PURSUANT TO SECTION
New York, New York 10022 : B(f) OF THE ACT DECLARiNG

: COMPANY HAS CEASED TO LE AN
(811-1635) : INVESTMENT C01-11:aNY

Investment Cemnraly Act Of 1c.40 

The Commission on July 16, 1970, issued a notice (Investment Company
Act Release No. 6117) of an application filed by Allegheny Corporation
("Alleghany") for an order, pursuant to Section SW of the Investent
Company ..ct of 1940 ("Act"), declaring that Allegheny has ceased to be
an investment co;:,pany as defined in the Act.

The notice gave interested persons an opportunity to request a hearing
and stated that an order disposing of the application might ba issued upon
the basis of the informaticn stated therein. No request for a hearing has
been filed and the ComNission has not ordered a hearing.

The Commission has considered the natter and finds that the facts
set forth in the applicat.lon establish that Allegheny has ceseed to be an
investment company. Allegheny itself has acquired the motor carrier
operating hto, the a"s and the liabilities of ;,Totor Co., Inc.
By virtue of this acquisition Alle3hany has been adjudicated to be a caltier
by the Interstate Commerce CosIminsion ("ICC") enA by order is subject to
the ICC,c plenary jurisdiction under the Interstate Comore(' Act. Accordingly,
Allegheny is excluded from the definition of investment company by reason of
Section 3(c)(9).

Accordingly, it is hereby ordered, pursuant to Section 8(2) of the Act,
th,,It the registration of Allegheny Corporation under the Act shall forthwith
cease to be in effect.

By the Com:Acsion.

Orval L. DuBois
Decretary



MEMORANDUM OF THE DIVISION OF CORPORATE REGULATION,

SECURITIES AND EXCHANGE COMMISSION, IN RESPONSE TO

LETTER DATED JULY 27, 1970 FROM HONORABLE HARLEY O. STAGGERS

On October 30, 1969, the Commission sent to Chairman Staggers

a memorandum of the Division of Corporate Regulation entitled

"Possible Dual Regulatory Status Of Investment Company -

Carriers." This memorandum stated, inter alia, that: Alleghany

was attempting to simplify its regulatory status by acquiring and

operating a motor carrier, Jones Motor Co.; that Alleghany had filed

at least three applications with the Interstate Commerce Commission

("ICC"); that if the ICC granted Alleghany's applications and subjected

Alleghany to its plenary jurisdiction under Sections 5(2), 5(3),

20, 20(a), 12(1) or comparable sections of the Interstate Commerce

Act Alleghany intended to file an application with the Commission pursuant to

Section 8(f) of the Investment Company Act of 1940 ("Act") to terminate

its status as an investment company; and that the Commission would consider

that under present law, Alleghany was "subject to regulation by the

Interstate Commerce Commission" within the meaning of Section 3(c)(9)

of the Act, and, a fortiori, excluded from the definition of an

investment company. (Memorandum pp. 2-4, 7.) The 18 page memo-

randum discussed the background of Alleghany as an investment company,

as a carrier, and the questions raised by Alleghany Corporation v.
1/

Breswick & Co. et al.

1/ 353 U.S. 151 (1957); 355 U.S. 415 (1958). Cf. Hoover v. Allen, 241 F.
Supp. 213 (S.D.N.Y. 1965).
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On July 16, 1970 a notice was published of the filing of an

application by Allegheny requesting an order pursuant to Section 8(f)

of the Act declaring that Allegheny had ceased to be an investment
2/

company. In his letter, Chairman Staggers reqiests a full report

on the nature and extent of Allegheny's application, the basis for

the exemption, if granted, and what regulatory controls of the ICC

over the entire Allegheny complex the Commission determines to be

sufficient in the public interest and for the protection of investors.

The following facts, all oZ which are matters of record, appear

from Allegheny's application.

Allegheny, a Maryland corporation, was organized on January 26,

1929, and first registered under the Act on November 1, 1940 as

a closed-end, non-diversified, management investment company. On

June 5, 1945, Allegheny was authorized by the ICC to acquire control

of the Chesapeake & Ohio Railway Company ("Ohio") and, indirectly,
3/

of its subsidiary carriers. On October 4, 1945, Allegheny's registra-
4/

tion under the Act was terminated by Commission order because Allegheny,

having acquired Ohio, had become subject to regulation under the Inter-

state Commerce Act, and had thus ceased to be an investment company

by reason of Section 3(c)(9) of the Act which excludes from the

definition of investment company any company subject to regulation

under the Interstate Commerce Act. In 1955 Allegheny was authorized -

by the ICC to acquire control of the New York Central Railroad

2/ Investment Company Act Release No. 6117.

3/ C & 0 Ry. Co. - Purchase, 261 I.C.C. 239 (1945)

4/ Allegheny Corporation, 20 SEC 731 (1945); Investment Company
Act Release No. 809.
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Company ("Central") and its affiliates, thereby continuing Alleghany's

status as a company subject to regulation under the Interstate
5/

Commerce Act.

After the merger of Central and the Pennsylvania Railroad

Company on February 1, 1968, Alleghany considered itself to continue

to hold carrier status as such status had not been revoked by the

ICC and also considered itself still subject to regulation under

the Interstate Commerce Act and thus excluded from the definition

of investment company by reason of Section 3(c)(9). Alleghany

also, however, considered itself to be no longer in control of a

carrier. Accordingly, Alleghany registered as a closed-end, non-

diversified, management investment company on April 10, 1968.

Alleghany's registration statement stated Alleghany was registering

under the Act to eliminate any uncertainty that might exist as to its

status as a company subject to regulation under the Interstate

Commerce Act and to eliminate any possibility of liability for doing

business as an unregistered investment company.

On September 4, 1968 Alleghany entered into an agreement (as

amended September 27, 1968) pursuant to which it made a tender offer

for and ultimately acquired 99.07% of the outstanding common stock

and 100% of the outstanding 57 Cumulative Preferred Stock of Jones

Motor Co., Inc. ("Jones"), a Pennsylvania motor common carrier, and agreed,

subject to Interstate Commerce Commission approval, to merge a new subsi-

diary of Alleghany, Alleghany Trucking Company, Inc. ("Trucking"),

5/ Louisville & J.B. & R. Co.  MeLger, 290 I.C.C. 725, aff'd.,
295 I.C.C. 11(1955).
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with Jones. All shares of Jones common and preferred stock were

deposited in a voting trust with Marine Midland Grace Trust Company

of New York as independent voting trustee. The merger agreementbetween

Alleghany, Trucking and Jones provided for the acquisition by Alleghany

of the motor carrier operating rights and most of the assets and

liabilities of Jones contingent upon ICC approval.

Alleghany's intention to assume motor carrier status and to apply

for an order terminating its status as a registered investment company

was disclosed in a Form N-88-1 Registration Statement filed pursuant

to the Act on September 9, 1968. Alleghany's Registration Statement

provided, among other things, that Alleghany could invest in companies

for the purpose of exercising control or management. Alleghany's

stockholders, at their annual meeting on April 25, 1969, approved

an amendment to Alleghany's Articles of Restatement of Charter to permit

it to engage in business as a motor carrier and at the same meeting

authorized it, by a vote of 6,096,937 common shares and 170,190

preferred shares in favor, and 8,803 common shares and 245 preferred

shares against, to cease to be an investment company for purposes

of the Act.

On January 27, 1970, the ICC authorized Alleghany to acquire

the operating rights and property of Jones and its subsidiary, Erie
6/

Trucking Company. P,Irsuant to the order of the I.C.C., Alleghany on

6/ Alleghany Corporation - Control and Purchase -  Jones Motor Co. Inc. -
and  Control Erie Trucking Company, 109 M.C.C. 333 (1970). Alleghany's
total investment in Jones was $28,838,315. On December 31, 1969,
Alleghany's assets totaled $174,428,160. Thus Alleghany's investment
in Jones represented, on an unconsolidated basis, approximately 16%
of its total assets if taken at years-end, 1969, and approximately
12.57. of total assets oa a consolidated basis.
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April 30, 1970, consummated its acquisition of Jones; transferred

the motor carrier operating rights, assets and liabilities of Jones

to itself; and thereby it became an operating motor carrier licensed

by the I.C.C.

Based on the above facts on May 22, 1970, Alleghany filed an

application pursuant to Section 8(f) of the Act requesting an order

of the Commission declaring that Alleghany has ceased to be an

investment company and that its registration has ceased to be in

effect. Section 8(f) of the Act provides that:

"Whenever the Commission, on its own motion or upon
application, finds that a registered investment
company has ceased to be an investment company,
It shall so declare by order and upon the taking
effect of such order the registration of such
company shall cease to be in effect. If necessary
for the protection of investors, an order under this
subsection may be made upon appropriate conditions.
The Commission's denial of any application under
this subsection shall be by order."

Should an order issue pursuant to Section 8(f), Alleghany would

be deemed to be a company other than an investment company, and

the Act would be inapplicable to it. Alleghany would thus be free

from both the reporting requirements of the Act and the unique

prophylactic protections the Act affords to investors.

In asserting the appropriateness of such an exemptive order,

Alleghany relies exclusively on Section 3(c)(9) of the Act which

provides an exclusion from the definition of investment company for

°any company subject to regulation under the Interstate
Commerce Act, or any company whose entire outstanding
capital stock is owned or controlled by such a company:
Provided, that the assets of the controlled company
consist substantially of securities issued by companies
which are subject to regulation under the Interstate
Commerce Act."
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In effect, Section 3(c)(9) establishes two criteria, with the

satisfaction of either one being sufficient to exclude a company

from the definition of an investment company. The first criteria

excludes a company subject to regulation under the Interstate

Commerce Act, and the second excludes its controlled companies

the assets of which consist substantially of securities of issuers

which are themselves subject to such regulation. The legislative

history of Section 3(c)(9) elucidates this double thrust of the

Section..

Generally speaking, it is the purpose of the Act to subject

to its regulation all "large liquid pools of the public's savings"
7/

which have been entrusted to others for investment. In this regard,

the Act provides for the registration and regulation of any company

which falls within the definition of an investment company. Section

3(a)(1) of the Act defines as an investment company any company which

is primarily engaged, or holds itself out as being primarily engaged,

in the business of "investing, reinvesting, or trading in securities."

To cover situations in which such primary engagement is not readily

apparent because the company is either directly, or through controlled

companies, engaged in an industrial or other business together with

investing in securities, Section 3(a)(3) raises the presumption of

an investment company if,anong other things, more than 40 percent

of the company's assets consist of securities other than those of

7/ Hearings before a Subcommittee of the Committee on Banking and Cur-
rency, United States Senate, on S. 3580 (76th Congress, 3d Sess.),
p. 33, (hereinafter referred to as 1940 Senate Hearings).
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majority-owned subsidiaries.

Section 3(b)(2) provides a means for rebutting the presumption

raised by Section 3(a)(3) Apon a showing that the company is primarily

engaged in a businass or businesses other than that of an investment

company. In this regard, the original bill, S. 3580,contained no

counterpart of Section 3(c)(9), as the exemptive provisions of Section

3(b)(2) were considered sufficiently broad to have made unnecessary

any specific exemption or exclusion. Thus counsel for the Commission

stated to the Congress that Section 3(b)(2) would "fortify the

exemption of companies which are essentially industrial corporations

or railway companies which may have a substantial part of their assets
8/

in marketable securities. (emphasis added).

Despite the stated intention of Section 3(b)(2), the Asso-

ciation of American Railroads submitted to Congress a "clarifying"

amendment which was the precursor of present Section 3(c)(9). The

Association's proposal would have provided an exclusion from the

definition of investment company to "any company subject to regulation

under the Interstate Commerce Act and any company whose entire out-
9/

standing capital stock is owned or controlled by such company."

8/ 1940 Senate Hearings, p. 177.

9/ 1940 Senate Hearings, pp. 776-777. It is interesting to note
that while Section 3(b)(2) apparently was concerned only with
railway companies and the Association represented only Class I
Railroads, their proposal provided an exclusion for all ICC
regulated carriers.
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Section 3 c)(9) as passed by Congress, however, added a caveat

to the second clause of the proposal and thus excluded, first,

any company subject to regulation under the Interstate Commerce

Act, and second, its controlled companies the assets of which

consist substantially of securities of issuers which are themselves
10/

subject to such regulation. In this regard Alleghany relies on
11/

the first exclusion afforded by the Section.

10/ See Hearings before a Subcommittee of the Committee on Interstate
and Foreign Commerce, House of Representatives, 86th Cong„ 1st
Sess . 1959), p. 404. (Hereinafter referred to as 1959 House
Hearings). See also Sen. Rep. No. 1775, i6th Cong., 3d Sess.,
(1940), p. 13 and H.R. Rep. No. 2639, 76th Cong., 3d Sess.,
(1940), p. 12 both of which indicate that if a controlled
company, or in other words, a company to which the first
exclusion is not available, wishes to avail itself of the
second exclusion of Section 3(c)(9), the controlled company
must have substantially all of its assets in ICC regulated
issuers. The word "all", however, does not appear in the
Section itself. Compare this Congressional intent to that
of the Commission draftsmen of the Act, who apparently would
have permitted, under a Section 3(b)(2) test, a railway company,
i.e., a company relying on the first exclusion, to have a
substantial part of its assets in investment securities. (See text
accompanying footnote 9).

11/ By letter dated July 15, 1970, the Commission sent to Chairman
Staggers a memorandum dated July 14, 1970 concerning the appli-
cability of Section 3(a)(1) and the availability of Section
3(c)(9) to the Pennsylvania Company, a wholly-owned subsidiar/
of the Penn Central Transportation Company. We had previously
been under the impression that unlike Alleghanv, the Pennsylvania
Company was relying on the second exclusion afforded by Section
3(c)(9). It was in this regard that the Commission's memorandum
raised the legislative history, applicable only to the second
exclusion, indicating that "substantial" was meant to mean
"substantially all." The Division of Corporate Regulation
is continuing its inquiry regarding the status of the Pennsylvania
Company.



As noted above, Alleghany first registered under the Act on

November 1, 1940. In 1945, immediately before the Commission

terminated Alleghany's registration pursuant to Section 8(f)

86 percent of Alleghany's assets of $83 million, taking invest-

ments at the then current market values, were invested in carriers

and only about 5 percent in the securities of noncarrier issuers.

Shortly after the termination of its investment company status

Alleghany began a program of disposition of its carrier stock

and by 1954 had sold all of its railroad securities except its

interest in the Missouri Pacific Railroad Company, such interest

representing 77 of Allegheny's assets. In 1955, Alleghany

acquired control of the New York Central Railroad Co. and by

1959 its interest in carriers amounted to 22 percent of its assets.

As Alleghany's remaining assets consisted of investment securities

Alleghany fell within the 40 percent presumptive test of an invest-
12/

ment company contained in Section 3a)(3) of the Act. However, as

Alleghany remained subject to regulation under the Interstate Commerce

Act within the meaning of Section 3(c)(9) it was excluded from the Section 3(a)(3)

definition of an investment company.

On January 15, 1959, at the Commission's request, then Chairman

Oren Harris of the Interstate and Foreign Commerce Committee introduced

a bill (H.R. 2481, 85th Cong., 1st Sass.) to amend certain provisions

12/ See text accompanying footnote 8. See also 1959 House Hearings,
p. 406.
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13/
of the Act. Among the provisions of H.R. 2481 was a proposed

amendment designed to limit Section 3(c)(9) which the then

Commission Chairman, Mr. Gadsby, aptly referred to as "an excuse
14 /

to escape regulation." In a sectional analysis presented to the

Subcommitte, the Commission described the problem with Section

3(c)(9), and indeed the problem with Alleghany, as follows:

"Section 7 - Modification of exception for company to
regulation under the Interstate Commerce Act

"Present law - Section 3(c)(9) contains an exception
from the act for any company subject to regulation under
the Interstate Commerce Act.

"Problem - The intent of Section 3(c)(9) in providing
an exception from the Act was to avoid subjecting a rail-
road or a railroad holding company to dual regulation
under both the Interstate Commerce Act and the Investment
Company Act. As written the section may be used, and
has been used, by companies which are essentially invest-
ment companies to escape the more pertinent, if more per-
vasive, regulation under the Investment Company Act by sub-
jecting themselves to the limited regulation under the
Interstate Commerce Act designed for different purposes.

"In fact, regulation by both the SEC and the Inter-
state Commerce Commission (ICC) of such a company whichis primarily an investment company but which is alsothe holder of railroad securities would involve little,if any, duplication or conflict, and the burdens thereof,if any, would be minimal. It is anomalous that section3(c)(9) which was designed to protect stockholders of

13/ 1959 House Hearings, p. 107. The bill was reported out by the
Interstate and Foreign Commerce Committee (H.R. Rep. No. 2178,
80th Cong., 1st sess.), was passed by the House, •
and transmitted to the Senate. No action was taken thereon by
the Senate. S. 1181 ,the counterpart of the House Bill,was
introduced on February 25, 1959, but was never reported out
of Committee. See Hearings before a Subcommittee of the
Committee on Bankingand Currency, United States Senate, 86th
Cong., 1st sess. (1959), (hereinafter referred to as 1959
Senate hearings). See also Annual Reports of the Securities and
Exchange Commission: 21st Report, 1955 at pp. 101-102; 22nd Report,
1956 at pp. 188- 189; 23rd Report, 1957 at p. 10; and 25th Report,
1959 at p. 11.

147 1959 House Hearings, p. 140. The Commission also characterized Section
3(c)(9) as a "loophole". l959-House Hearings, p. 404.
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a railroad holding company against possible burdens of

dual regulation can be used by the managancnt of the
company at its will, even though it is essentially an
investment company, to deprive these stockholders of
the protections and safeguards of the Investment
Company Act.

"The most significant case in point is the Alleghany
Corp. matter which is described in the Commission's
reports to the Congress for the fiscal years ended
1955 (pp. 101-102), 1956 (pp. 188-189) and 1957 (pp.
165-166). The bulk of the assets of this company
has consisted of investment securities, including
a large investment in Investors Diversified Services,
Inc., an investment company itself which controls or

manages, directly and indirectly, $211 billion of
investors funds. A relatively smaller investment
of Alleghany Corp. has been its holdings of New York
Central Railroad stock. Because of its control
over the railroad, and in connection with a trans-
action involving the railroad system, Alleghany Corp.
was deemed to be a "carrier" and subjected to certain
regulation by the ICC under the Interstate Commerce
Act. Thus, Alleghany became entitled to an exception
from the Investment Company Act although its business
by far was, and has been, that of an investment company.

"Remedy in the bill - It is proposed to modify Section
3(c)(9) to rcovide that the exception shall not apply to
a company which the Commission finds and by order declares
to be primarily engaged in the business of investing, rein-

vesting, owning, holding or trading in securities. 15/

15/ Id. at p. 124. The amended section would have excluded
from the definition of investment company the following:

"(9) Any company A) which is subject to regulation under
the Interstate Commerce Act: Provided, That thts exception
shall not apply to a company which the Commission finds and
by order declares to be primarily engaged, directly or in
directly, in the business of investing, reinvesting, owning,
holding, or trading in securities; or (B) whose entire out
standing stock is owned or controlled by a company excepted
under clause (A) hereof: Provided, That the assets of
the controlled company consist substantially of securities
issued by companies which are subject to regulation under
the Interstate Commerce Act." (1959 House Hearings, pp.
95, 132).
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In testifying on this proposed amendment, Chairman Gadsby

noted that the Section 3(c)(9) "loophole" deprived investors in

companies such as Alleghany of the more pertinent and appropriate

supervision of the Investment Company Act, since the companies need

comply only with the more limited type of regulation under the
16/

Interstate Commerce Act which was designed for different purposes.

Chairman Gadsby then noted that dual regulation would involve insub-
17/

stantial duplication or conflict, but that in any event

"it is inappropriate for a corporation which is primarily
engaged in the business of investing, reinvesting, owning,
holding and trading in investment securities, to be excluded
from the Investment Company Act, and that its investors
be deprived of the protections and safeguards which
Congress has considered essential, simply because the
company has acquired, with some small fraction of its
assets, common carriers, or to some minor extent 18/
directly engaged in the business of an interstate carrier."

In view of the above it is clear that the Commission is required to

view and apply Section 3(c)(9) as providing an exclusion from the Act for a,

company subject to the plenary jurisdiction of the ICC such as
19/

Alleghany. As evidenced by the foregoing, such a view is required

by the statutory language of the Act and by the Congressional intent

expressed in the Act's legislative history. Concomitantly, the

Commission has also recognized, for over a decade, that Section 3(c)(9)

16/ 1959 House Hearings, p.140.

17/ Ibid. The ICC agreed with this view. 1959 Senate Hearings,
pp. 148-149, p. 525.

18/ 1959 House Hearings, p. 141.

19/ See footnote 1 and the accompanying text. See also the memorandum
of October 30, 1969, for a complete discussion of the Breswick
litigation, supra.

41.
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has afforded companies which are in fact investment companies, a

"loophole" from regulation; that this "loophole" is subject to

abuse; and that companies which seek to avail themselves of this

loophole should be required by Congress to be subjected, in effect,

to a vigorous test of proof such as that of Section 3(b)(2). Thus

the Commission in 1959 requested the introduction and urged the

passage of H.R. 2481 in order to "strengthen the safeguards and

protections afforded the public under the securities laws by tightening

jurisdictional provisions, ra-n-c-1/ correcting certain inadequacies
20/

revealed through administrative experience ---." (emphasis added).

Chairman Staggers, in conclusion, has asked what regulatory

controls of the ICC would be necessary for the protection of

investors. In answer, it should be noted that the Investment

Company Act and the Interstate Commerce Act are independently

oriented and each has its own point of focus and concern. If

Section 3(c)(9) has truncated investor protection, it would seem

that the appropriate remedy would be an amendment of that Section

to delimit the broad scope of the exclusion it provides. This is

the view the Commission advocated in 1959,

20/ 1959 House Hearings, Gadsby, p. 107.
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Served February 6, 1970

MF-3 080

INTERSTATE COMMERCE COMMISSION

No. MC-F-10444 I

ALLEGHANY CORPORATION—CONTROL AND PURCHASE—
JONES MOTOR CO., INC.—AND CONTROL ERIE TRUCKING
COMPANY

Decided January 27, 1970

1. In No. MC-F-10444, acquisition by Alleghany Corporation of control
of Jones Motor Company, Inc., and its motor carrier subsidiary,
Erie Trucking Company, through purchase of capital stock of Jones
Motor Company, Inc.; and merger of a wholly owned subsidiary of
Alleghany Corporation into Jones Motor Company, Inc.; and subse-
quently the merger of Jones Motor Company, Inc., into Alleghany
Corporation for ownership, management, and operation; and acqui-
sition by Fred M. Kirby and Allan P. Kirby, Jr., individually and as
coguardians of the property of Allan P. Kirby, an incompetent, of
control of the operating rights and property through the transaction,
approved and authorized, subject to conditions.

2. In Finance Docket No. 25686, Jones Motor Company, Inc., authorizedto issue not exceeding 100 shares of its common stock, par value$1.
. In Finance Docket No. 18656, previous orders of Commission vacated.4. In No. MC-FC-70907, application dismissed.

David G. Macdonald and M. Lauck Walton for applicants.
Bernard A. Gould and Warren I. Cohn for Bureau of Enforcement.

REPORT OF THE COMMISSION

HARDIN, Commissioner:

Alleghany Corporation, a holding company with total assets in
excess of $200 million, is at present subject to dual regulation

under the Investment Company Act and the Interstate Commerce

Act (act). It seeks, by a series of transactions hereinafter dis-
cussed, to become a motor common carrier subject to the plenary
jurisdiction of the Interstate Commerce Commission under part

'This reporL also embraces Finance Docket No. 25686, Jones Motor Co., Inc.,

Stock; Finance Docket No. 18656, Louisville & jeffersonville Bridge and Railroad

Company, Merger, Etc.; and No. MC-FC-70907, Allegheny Corporation, Trans-

feree, Jones Motor Company, Inc., Transferor.
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II of the act. Although it is alleged that the proposed transactions,
if consummated, would result in a termination of Alleghany's
position as major investor and participant in the management of
railroads and a shift of this great wealth and managerial experi-
ence to the motor carrier industry, no party, government agency
or department, or carrier has intervened in support or in op-
position to the proposed transaction. In order to prevent the
important considerations involved in the subject transactions being
decided on an unopposed record, we directed our Bureau of En-
forcement to participate as a party in the title and embraced pro-
ceedings for the purpose of developing the record.
By a petition filed October 14, 1968, in Finance Docket No.

18656, Louisville and Jeffersonville Bridge and Railroad Company,
Merger, Etc., Alleghany Corporation (Alleghany), of New York,
N. Y., seeks to vacate orders of the Commission, dated March 2,
1955, and May 24, 1955, holding Alleghany, by virtue of its control
of the New York Central Railroad Company, was to be considered
as a carrier subject to certain provisions of the Interstate Com-
merce Act, as amended, to the same extent that those provisions
are applicable to the New York Central Railroad Company and its
carrier subsidiaries and affiliates.
By an application filed October 29, 1968, in No. MC-FC-70907,

under section 212(b) of the act, Alleghany and Jones Motor Corn-
• pany, Inc. (Jones), of Spring City, Pa., a common carrier by motor
vehicle subject to part II of the Interstate Commerce Act, seek
authority for the transfer of the operating rights of the latter to
the former.
By a second application filed April 9, 1969, as amended, in No.

MC-F-10444, Alleghany seeks authority under section 5 of the
Interstate Commerce Act to acquire control of Jones and its sub-
sidiary Erie Trucking Company (Erie), also of Spring City, through
the purchase of the capital stock of Jones. Alleghany also seeks
to merge a wholly owned subsidiary of itself into Jones and sub-
sequently the operating rights and properties of Jones into Alle-
ghany for ownership, management, and operation. By the same
application, Fred M. Kirby, also Qf New York, and Allan P. Kirby,
Jr., of Morristown, N. J., individually and as coguardians of the
property of Allan P. Kirby, an incompetent, seek authority under
section 5 of the act to acquire control of the operating rights and
property through the transaction.
By a separate application filed May 15, 1969, in Finance Docket

No. 25686, as a matter directly related to the above proceedings

109 M.C.C.

55-761 0 - 71 - 6
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Jones seeks authority to issue 100 shares of its common stock,
par value $1.
By separate orders of division 3, dated January 24, 1969, in

Finance Docket No. 18656, and No. MC-FC-70907, the Bureau of
Enforcement (Bureau) was directed to participate as a party in
the proceedings for the purpose of developing the record. By
order dated August 14, 1969, it was likewise ordered to participate
in No. MC-F-10444 and Finance Docket No. 25686. By the same
order, the matters in all the above-numbered proceedings were
consolidated for consideration and resolution. The matters were
ordered handled under modified procedure. In so ordering the
division also requested the parties discuss the following issues:
(1) whether Alleghany controls or has the power to control Penn
Central Company. (Penn Central), as the percentage of stock held
by a person, where less than a majority, is nondeterminative of
the issue of control, Chemical Leaman Tank Lines, Inc.—Pur.—Ryder,
104 M.C.C. 686, 707; (2) whether Alleghany is affiliated with Penn
Central within the meaning of section 5(6) of the act and, if so,
whether the acquisition would enable such a rail carrier to use
such service by motor vehicle to public advantage in its operations
and not unduly restrain competition; (3) whether the authority for
Alleghany to acquire the operating rights of Jones is properly
sought under section 212(b) of the act; (4) whether the acquisition
of control of Jones and its affiliates by Alleghany under section
5(2) of the act is consistent with the public interest, in view of the
representation by Alleghany that the primary purpose for the
acquisition of Jones, and its affiliates, is to enhance its tax posi-
tion, and to insure Alleghany's continued regulation by this Com-
mission; and (5) whether, under section 5, Commission approval
of the proposed transaction is required in view of the fact that
the transaction may involve only a noncarrier and a carrier and
its subsidiaries, which carrier and its subsidiaries may comprise
a single established system, Louisville & J. B. & R. Co. Merger,
295 I.C.C. 11, hereinafter sometimes referred to as the Louisville
case, and Kansas City Southern Industries, Inc., Control, 317 I.C.C.
1, 4.
Jones, under a certificate issued in No. MC-4963 and sub-

numbered proceedings, as described in the application, is author-
ized to operate, in iriterstate or foreign commerce, as a motor
common carrier of general commodities, with exceptions, over
regular routes extending between Chicago, Ill., St. Louis, Mo.,
and Fort Madison, Iowa, on the west, and Nashua, N. II., Boston,

109 M.C.C.



•

79

Mass., Providence, R. I., New York, N. Y., Philadelphia, Pa., and
Baltimore, Md., on the east, via such principal intermediate points
as Detroit, Mich., Toledo, Akron, and Cleveland, Ohio, Pittsburgh,
Harrisburg, and Allentown, Pa., Trenton and Jersey City, N. J.,
Hartford, Conn., and Worcester, Mass.; and between Harrisburg
and Baltimore and Bristol, Va., and Charlotte, N.C., via Harris-
burg, Lynchburg, and Martinsville, Va., and High Point, N. C.
Erie, as described in the application, under a certificate issued

in No. MC-23135 is authorized to operate, in interstate or foreign
commerce, as a motor common carrier (1) of general commodities,
with exceptions, over regular routes, between Buffalo, N. Y., and
Erie, Pa., and between Erie and New York, N. Y., serving the in-
termediate point of Kane, Pa., and various off-route points; and
(2) over irregular routes, of general commodities, between Erie,
on the one hand, and, on the other, points in New York and in
Pennsylvania within 80 miles of Erie, excluding Buffalo and Brad-
ford, Pa., and between Kane, on the one hand, and, on the other,
points in Pennsylvania within 80 miles of Erie, excluding the same
two Pennsylvania points.
By an order datedNovember 17, 1969, in No. MC-F- 10553, Jones

Motor Co., Inc.—Merger—Erie Trucking Company and No. MC-
4963 (Sub-No. 32), Jones Motor Co., Inc., Review Board No. 5 au-
thorized the merger of the operating rights and property of Erie
into Jones for ownership, management, and operation, and the ac-
quisition by Marine Midland Grace Trust Company (Marine Mid-
land), of New York, as voting trustee, of control of the operating
rights and property through the transaction. By the same order
certain irregular-route authority of Erie is to be converted to
regular-route authority. The transaction has not been consum-
mated.

Pursuant to authority granted under section 5(2) of the act on
October 6, 1969, in No. MC-F-10328, Jones Motor Co., Inc.—
Control and Merger—Mitchell's Express, Review Board No. 5 au-
thorized acquisition by Jones of control of Mitchell's Express
(Mitchell), of Portsmouth, N.H., merger of the operating rights
and property of the latter into the former for ownership, manage-
ment, and operation, and acquisition by Marine Midland of control
of the operating rights and property through the transaction.
Mitchell operates under 2 certificate issued in No. MC-16020, in
interstate or foreign commerce as a motor common carrier of
general commodities, with exceptions, over regular routes, be-
tween Boston, and Ogunquit, Maine, serving intermediate and

109 M.C.C.
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off-route points, and roadbuilding material, over irregular routes,
between Swampscott, Mass., on the one hand, and, on the other,
points in Strafford and Rockingham Counties, N.H. This trans-
action has also not yet been consummated.

Pursuant to authority granted under section 210a(b) of the act
on August 5, 1968, in No. MC-F-10190, Jones Motor Co., Inc.—
Purchase—Medill Transfer, Inc., as extended by order of Decem-
ber 18, 1968, Jones leased the operating rights of Medill Transfer,
Inc., William H. Christison, Trustee in Bankruptcy (Medill), of
East Peoria, Ill. Medill, under a certificate of registration issued
In No. MC-99996 (Sub-No. 1), is authorized to operate as a motor
common carrier of general commodities within a 50-mile radius
of Allentown, Ill., and to transport such property to or from any
point outside such authorized area of operations for a shipper or
shippers within such area. Vendee commenced operations under
the lease on September 3, 1968. The 5(2) application of Jones to
purchase Medill was approved on December 12,1969, by operation
of law.
Penn Central operates as a rail common carrier generally on

the east from Montreal, Canada, through Boston to Norfolk, Va.,
and on the west, from Mackinaw City, Mich., through Chicago to
St. Louis.

Alleghany proposes to acquire control of Jones and its sub-
sidiaries through purchase of the capital stock of Jones, and
thereafter to merge a newly formed, wholly owned subsidiary of
Alleghany, Alleghany Trucking Company (Trucking), into Jones,
and, further, transfer to Alleghany, Jones' cash and receivables,
prepaid items, franchises and operating rights, and the stock of
its subsidiaries. Alleghany will assume substantially all of the
current liabilities of Jones, while Jones retains essentially its
revenue equipment and real property as well as its revenue equip-
ment obligations. Alleghany proposes that it will become a motor
carrier subject to part II of the act operating in interstate com-
merce through its Jones Motor. Division and wholly owned sub-
sidiary, Erie Trucking Company. _
By letter agreement dated September 4, 1968, Alleghany agreed

to make a tender offer of $21 per common share and $100 plus
accrued dividends per preferred share of capital stock of Jones
and certain stockholders of Jones agreed to sell their shares
pursuant to the tender offer. Alleghany agreed to purchase ten-
dered shares if at least 51 percent of outstanding shares of Jones
were tendered. Shares purchased were to be deposited with a
voting trustee, Marine Midland.
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By an agreement dated September 26, 1968, between Alleghany
and Marine Mialand, Marine Midland agreed to accept all stock
tendered through the above tender offer in order for Alleghany
to avoid any question under section 5 of the act. Marine Midland
was then to exercise all stockholders' rights as to the stock de-
posited to take any action necessary to protect the shares of stock.
The shares are to be released upon surrender of the voting trust
certificates delivered to Alleghany, accompanied by a certificate
requesting release and certifying one or more of the following: (1)
that the shares to be released have been sold to one or more per-
sons not affiliated with Alleghany; (2) that an opinion has been
rendered by counsel for Alleghany that assumption of control of
Jones by Alleghany would not violate the act; (3) that an order has
been issued by the Commission terminating its order of March 2,
1955, in Louisville & J. B. & R. Co. Merger, supra; or (4) that an
order has been issued by the Commission approving release of
such shares for any reason whatsoever.
By a letter agreement dated September 27,1968, Trucking would

be merged into Jones with Jones as the surviving corporation.
Pursuant to the merger plan, the 100 shares of Trucking's $0.01
par stock will be converted into 100 shares of Jones' newly issued
common stock of $1 par value. The $99 excess will be charged to
Jones' additional paid-in capital. Alleghany will surrender with-
out consideration to Jones the shares of common stock of Jones
held by Alleghany or its voting trustee. These shares will be
Converted into additional paid-in capital by Jones. The remaining
shares of Jones held by minority stockholders will be converted
into the right to receive $21 per share. Trucking will transfer
to Jones an amount to satisfy this obligation. Further, Jones will
purchase from Alleghany and retire its outstanding preferred
stock. Alleghany will waive payment and these preferred shares
will also be converted into additional paid-in capital by Jones.
As of January 10, 1969, 605,715 shares, or 98,19 percent of the
outstanding shares of common stock, and all of the 3,356 outstand-
ing shares of preferred stock of Jones were acquired by the voting
trustee for Alleghany.

In related Finance Docket No. 25686, Jones is seeking authority
under section 214 of the act for the issuance of 100 shares of $1
par value common stock. Such 100 shares, as previously men-
tioned, will be issued to Alleghany in conversion for all of the 100
outstanding shares of Trucking. Upon completion of the proposed
control and purchase, Alleghany will hold the 100 shares of the
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newly issued common stock of Jones, and Jones will have no other
capital stock outstanding.
One of the primary reasons presented by Alleghany for acquisi-

tion of the operating rights of Jones is to lessen its tax burden.
Such burden arises from the fact that Allan P.' Kirby, as of
February 28, 1969, was the beneficial owner of 4,084,813 shares,
or 56.21 percent of the outstanding common stock of Alleghany.
Alleghany is, therefore, for _Federal income tax purposes, con-
sidered a personal holding company since one person (less than
5 individuals) owns more than 50 percent of its stock and has
"personal holding income," (60 percent or more of adjusted
gross income consists of dividends and interest) and is therefore
subject to a 70-percent penalty tax on the "undistributed personal
holding income." Alleghany does not want to distribute all such
income to avoid the tax. With Alleghany the recipient of the op-
erating revenue generated by its Jones Motor Division, it alleges
it would be an operating company rather than a holding company
for Federal tax purposes. It could then retain and reinvest net
earnings and would not be subject to the 70-percent penalty tax.

Evidence of past operations by Jones under its operating rights
is reflected in an abstract of shipments showing all shipments
transported in January 1969. The traffic handled consisted of a
wide variety of commodities, showing service to points through-
out Jones' authority.

In its verified statement filed on October 1, 1969, Alleghany
stated that as of February 1, 1968, the date of the Penn Central
merger authorized by the Commission in Pennsylvania R. Co.—
Merger—New York Central R. Co., 327 I.C.C. 475, Alleghany re-
ceived and still holds 196,195 shares or 0.81 percent of the 24,104,-
708 shares outstanding of Penn Central stock. In addition, Allan
P. Kirby, controlling stockholder of Alleghany, received and
presently holds 390,130 shares or 1.62 percent of the outstanding

• Penn Central shares. Combining their interests, Alleghany and
Kirby together own 2.43 percent of the outstanding Penn Central
stock. Alleghany's shares in Penn Central are held in its own
name but the Kirby shares are among those held in the name of
Sigler and Company.

Alleghany is also the controlling shareholder of Investors Di-
versified Services, which serves as an investment advisor and
distributor for a group of mutual funds. As of September 30,
1969, these mutual funds held 391,900 shares or 1.63 percent
of the outstanding shares of Penn Central. It is alleged investment
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decisions for these funds are made solely by their investment
committees, over which Alleghany and the Kirby family exercise
no control or power to control.

Included in the verified statements was a list of the 30 largest
stockholders of Penn Central as of April 3, 1969. From this it
can be seen that the 2.43 percent held by Alleghany and Kirby
together would make the Kirby interests the second largest share-
holders in Penn Central, the largest being the trustees of the New

York, New Haven & Hartford Railroad Company which owns 950,-
116 shares, or 3.94 percent of the total outstanding shares. If,
however, the shares held by Alleghany, Kirby, and Investors Di-
versified are totaled, the combined holding of 4.06 percent of Penn
Central stock exceeds that owned by the trustees of the New York,
New Haven & Hartford Railroad Company.

By application filed April 28, 1969, in Finance Docket No.
25660, Penn Central Holding Company—Acquisition of Control—Penn

Central Company, dismissed August 7, 1969, for lack of jurisdic-
tion, it was shown that Penn Central Holding Company (Holding),
a noncarrier, was to acquire control of Penn Central and sub-
sidiaries effective October 1, 1969. Holding has a 14-member
board of directors, 1 of which is Fred M. kirby, president and
chairman of the board of Alleghany. Three directors of Alleghany,
namely, Messrs. Fred M. Kirby, Daniel E. Taylor, and Carlos

J. Routh, serve on the 22-member board of directors of Penn
Central, now the transportation operating company.
Three members of the Alleghany board of directors, Messrs.

Fred M. Kirby, Carlos J. Routh, and Charles T. Hill, serve on
the 14-man board of directors of Pittston Company. Mr. Routh
is vice chairman of the Pittston board. Pittston Company was
found by the Commission in Pittston Co.—Control—Brink's, Inc.,
75 M.C.C. 345, to be a carrier subject to the act under section
5(3). Two large motor carriers, Brink's, Inc., and United States
Trucking Company, holding extensive authority issued by the Com-
mission, are under the control of Pittston. In addition, Pittston
controls a Canadian carrier, Direct Winters Transport Limited,
which carrier holds limited Commission authority.
Mr. Fred M. Kirby, in addition to his other duties, serves as

a director of U. S. Industries, Inc. U.S. Industries controls B & P
Motor Express, Inc., a carrie:r operating under a certificate issued
by this Commission.
Mr. John J. Burns, a director of Alleghany as well as vice

president-financier of Alleghany Corporation, is a director of
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Specialized Services, Inc. Specialized Services, Inc., controls
Superior Trucking Company, Inc., a carrier operating under a
certificate issued by the Commission. Mr. Burns owns 3.3 per-
cent of the voting stock and 1.4 percent of the nonvoting stock of
Specialized Services, Inc.
• Messrs. Allan P. Kirby, Jr., and Andrew Van Pelt, directors
of Alleghany, are directors of the Pittsburgh &Lake Erie Railroad
Company, while Mr. Ralph K. Gottshall, a director of Alleghany,
serves as director of the Philadelphia, Baltimore and Washington
Railroad and the Baltimore and Eastern Railroad Company.

International Utilities, Inc., controls Ryder Truck Lines, Inc., a
carrier subject to Commission jurisdiction. Alleghany owns a
beneficial interest in 114,200 shares of common stock of Inter-
national Utilities, Inc. Voting control of these shares is held by
The Franklin National Bank. Alleghany also has investments in
the securities of other carriers. These investments include a
beneficial interest in 20,753 shares of class B capital stock of the
Missouri Pacific Railroad Company (MoPac), constituting 52.2
percent of 39,371 shares of such stock outstanding as of December
31, 1968. Alleghany also has a beneficial interest in 2,200 shares
of the class A capital stock of MoPac or less than 1 percent of the
1,861,577 shares of such stock outstanding as of December 31,
1968. Voting control of all of Alleghany'sMoPac shares is vested
in The Franklin National Bank.
The directors of Alleghany, other than Allan and Fred M. Kirby,

collectively own, control, or have a beneficial interest in 23,060
shares of Penn Central stock. All of the directors of Alleghany
in their individual capacity collectively own, control, or have a
beneficial interest in 92,815 shares of Pittston Company, or ap-
proximately 2 percent of the outstanding stock.

. In response to the issues raised by the order of August 14, 1969,
Alleghany argues that neither it nor the Kirby family control nor
have the power to control Penn Central. In support of this argu-
ment they cite the hearing examiners' report in Pennsy Ivania R.
Co.—Merger—New York Central R. Co., supra, at page 639, wherein
it is stated that:

* * * we do not believe that Alleghany's holdings of 5.8 percent of the outstand-
ing capital stock in the merged company wculd afford sufficient momentum to
obtain control of the proposed company.

It is further contended that if Alleghany had been a controlling
party at the time of the above-cited case it would have had to be a
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party to the application before the Commission would have had
jurisdiction to approve the merger, citing U. S. V. Marshall Trans-
port Co., 322 U.S. 31. With the consummation of the Penn Central
merger, it is alleged that the holdings of Alleghany and the Kirby
family in Penn Central have decreased, as have their membership
and influence on the board of directors. In regard to the question
raised by the Commission as to whether Alleghany is affiliated
with Penn Central within the meaning of section 5(6) of the act,
Alleghany maintains that a mere minority stock ownership or
minority representation on the board of directors alone does not
give rise to section 5(6) affiliation. Instead, it is argued such
relationship ordinarily arises from the existence of a financial
or business relationship with the carrier. Alleghany alleges it
has no commercial, financial, or other arrangements of any kind
with Penn Central, has no control over Penn Central operations,
and holds less than 10 percent of the seats on the Penn Central
board. It is further alleged that since the investment in Jones is
of almost equal value to that Alleghany already has in Penn Central
there will be no economic motive to manage one in the interest of
the other. If its argument that it is not affiliated with Penn Central
within the meaning of section 5(6) is accepted, Alleghany points out
the proviso of section 5(2)(b) of the act is not applicable.
As to whether acquisition of control of Jones is consistent with

with public interest, Alleghany claims that public interest includes
not only direct benefits to the shipping public but also indirect
benefits through strengthening of the financial condition of the
carrier involved, leading to longrun economies for the public. It
is readily admitted the original intention in acquiring Jones was
to avoid classification as a personal holding company under the
Internal Revenue Code and thus to conserve funds which would
otherwise have to be paid under the penalty tax provision. Still,
it is argued the funds so saved will be available for improvement
of Jones' carrier operations. It is claimed that it is in the public
interest to have the union of a company having substantial financial
resources with a carrier allegedly having a large need for cash to
successfully continue its service. It is alleged that Alleghany's
tax savings will make available to Jones approximately $8,815,000
between 1969 and 1973. This will allow Jones to improve plant
and equipment and achieve a growth rate not possible without the
help of a company such as Alleghany. In support of its position
that it is in the public interest for a company to realize tax sav-
ings if passed on to the carrier being acquired, Alleghany cites
Quinn Freight Lines, Inc.-Control and Merger, 87 M.C.C. 257.
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Alleghany turns last to the jurisdictional question concerning
whether the Commission has jurisdiction to consider the appli-
cations and, if so, whether under section 212(b) or section 5(2)
of the act. It is argued that despite the fact Alleghany was ordered
in the Louisville case to be considered a carrier subject to the
provisions of section 20(1) to (10), inclusive, and section 20a(2)
to (11), inclusive, of the act, the order constituted Alleghany a
carrier only for the purposes enumerated therein and not a carrier
within the meaning of sections 5(2) and 5(4) of the act.

It is further argued that the acquisition of Erie by Jones does
not alter the situation in that Jones and Erie are an established
family of carriers within the meaning of Woods Industries, Inc.—
Control—United Transports, Inc., 85 M.C.C. 672. Citing the same
case, it is further argued that the change in Alleghany's control
of Erie from indirect to direct stock ownership would not result
in approval being required under section 5(2). If the two trans-
actions involved are treated separately, Alleghany argues, the
acquisition of control of the carriers would not be subject to
Commission approval; only the second transaction would fall under
section 212(b).

In the alternative, Alleghany argues, if the two described
transactions are to be treated as a single transaction it will
necessitate section 5(2) approval in that it involves acquisition
by a noncarrier of stock control of one carrier and in effect
control and merger of a second carrier.

In summary, Alleghany states the jurisdictional problem is
one of fact. It prays the Commission find Alleghany does not
control Penn Central and grant all relief except that requested
in No. MC-FC-70907, which it asks be dismissed. It prays that
the termination of the section 5(3) order in Finance Docket No.
18656 be made effective with consummation of the transaction
in No. MC-F-10444 when Alleghany will become a carrier.
The verified statement of the Bureau, filed October 30, 1969,

briefly summarized the facts previously set forth by Alleghany.
Citing the prior decisions of the Commission as to the distinction
between control of a single established system nd control over
nonintegrated systerns, the Bureau asks that the Commission
find the "single established system" rule was not originally
contemplated by Congress, is contrary to Commission practice
prior to the Louisville case, is an unjustified discrimination in
favor of holding companies having single established carrier
systems, and is contrary to the public interest of having the
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Commission maintain close supervision over those controlling
important sectors of our national transportation system. In the
alternative it is argued that section 5(2) would be applicable both
because the involved transactions involve alterations in the
present structure of Jones and the recent acquisitions by Jones
have made alterations in the internal structure of Jones which
acquisitions have not been in effect long enough to be fully inte-
grated into the Jones operations. It thus contends that the pro-
posed transactions for acquisition of control by Alleghany over
Jones are ones which fall within the purview of section 5 of the
act and that the application filed in No. MC-FC-70907 under sec-
212(b) be dismissed. *.

DISCUSSION AND CONCLUSIONS

Before we may consider the substantive issues raised by these
applications we must determine the jurisdictional question as to
whether the applications are to be considered under section 212(b)
or section 5(2) of the act. There is no evidence of record that
we are here dealing with a single established transportation
system to bring the proposed transaction within the rule estab-
lished in the Louisville case. Even if Jones and Erie were to
be regarded as constituting a single transportation system the
outstanding temporary authority under which Medi11 is operated
would prevent the existence of a single transportation system.
Being operated only under a lease, Medi11 cannot be considered
integrated into the Jones or the Jones-Erie system. It is pos-
sible, but by no means certain, that if the Jones' application to
purchase Medi11, filed under section 5(2), is consummated, then
the operations under Medi11's authority may be integrated with
the Jones' operations. In any event, it is premature to consider
Medi11 as part of the Jones "system." It is obvious that Alle-
ghany, upon approval of this application, will succeed Jones in
operating Medi11 under the lease. In so doing it cannot be doubted
.Alleghany is acquiring two or more carriers and therefore
!jurisdiction lies under section 5(2) rather than section 212(b).
4Further, the section 212(b) application cannot be considered as
an isolated transaction divorced from the Jones-Erie merger
and the acquisition of control or the purchase of the motor carrier
properties of Medill and Mitchell. Certainly, it is proper for
the Commission to consider the totality of the situation that will
result from approval of either the section 212(b) application or
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the section 5 application. All the transactions have as their

common purpose the establishment of Jones as a motor carrier

subsidiary of Alleghany in a more viable position than Jones

was as an independent motor carrier. Hence, when viewed as

the capstone of a series of interrelated transactions, it becomes

apparent that section 5 and not section 212(b) is the applicable

section under which the application should be processed.

Applicants by letter dated November 3, 1969, filed in lieu of a

reply statement, stated that they concur with the Bureau's view

that the Commission should entertain jurisdiction under section

5(2) of the act. There being no doubt that jurisdiction lies

under the provisions of section 5(2) rather than under pection

212(b), the application in No. MC-FC-70907 is hereby dismissed

and the application in No. MC-F-10444 is hereby considered on

it merits.
Having decided the jurisdictional question we must now deter-

mine the present status of Alleghany in order to place considera-

tion of the application to acquire Jones in the proper perspective.

The question as to whether Alleghany controls or has the power

to control Penn Central was resolved by the Commission in

Pennsylvania R. Co.—Merger--New York Central R. Co., 327

I.C.C. 475, 481, in its adopting the findings of the hearing

examiners, the examiners having found Alleghany's holdings did

not provide it sufficient momentum to obtain control of Penn

Central. No evidence has been submitted since that time to lead

us to believe Alleghany's position has changed so as to place it

in a position that it exercises control or has the power to control

the Penn Central. We therefore see no reason to disturb our

prior holding.
While Alleghany does not control Penn Central, there remains

for decision whether with consummation of the proposal Alleghany

and Penn Central will be affiliated within the meaning of section

5(6) of the act.
Section 5(6) of the act provides:

For the purposes of this section a person glefined in 'section 1(3Xa) to

include a corporatio)27 shall be held to be affiliated with a carrier if, by reason

of the relationship of such person to such carrier (whether by reason of the
method of, or circumstances surrounding organization or operation, or whether

established through common directors, officers, or stockholders, a voting

trust or trusts, a holding or investment company or companies, or any other

direct or indirect means), it is reasonable to believe that the affairs of any

carrier of which control may be acquired by such person will be managed in

the interest of such other carrier.
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Section 5(2)(b) further states:

That if a carrier by railroad subject to this part, or any person which is
controlled by such a carrier, or affiliated therewith within the meaning of
paragraph (6), is an applicant in the case of any such proposed transaction
I-tinder section 5(27 involving a motor carrier, the Commission shall not
enter *** an order 5pproving the transaction7 unless it finds that the trans-
action proposed will be consistent with the public interest and will enable such
carrier to use service by motor vehicle to public advantage in its operations
and will not unduly restrain competition.

Applying the quoted statutory provisions to this case, if Alleghany
is found to be affiliated with Penn Central within the meaning of
section 5(6), approval of the section 5(2) application may not be
given unless the express findings of the 5(2)(b) proviso may be
made vis-a-vis Penn Central and Jones.

In making such a determination, the test is not whether such
person controls or has the power to control the carrier it is
alleged to be affiliated with, but whether the legal and economic
relationship between the two is such as to make it reasonable
to believe the carrier to be acquired will be managed in a com-
mon interest with the other carrier. Managed in a common
interest does not mean in the sole or even principal interest of
such carrier, but in any material degree. Southwestern Grey-
hound Lines, Inc.—Merger, 39 M.C.C. 243.

In order to determine whether affiliation exists between the
Penn Central and Alleghany, whether "it is reasonable to believe
that the affairs of any carrier isone_sj of which control may be
acquired by such person 511eghany7 will be managed in the
Interest of such other carrier Penn Centrag," a number of
factors must be examined. A factor of particular significance is
whether the person in question is dependent upon the continued
successful operation of the "other carrier," either because of
personal stock investment in the company or because the com-
pany is indebted to him. Porto Transport, Inc.—Purchase—
Sommer's Motor Lines, 70 M.C.C. 70. Another factor to be con-
sidered is representation on the board of directors of the "other
carrier," such being regarded as participation in management.
Southwestern Greyhound Lines, Inc.—Merger, supra. These factors
standing alone will not automatically be considered to establish
that affiliation exists but must be viewed along with the other facts
existing in the particular case in order to decide if affiliation
exists.
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Alleghany does have a substantial investment in Penn Central
stock. As of June 30, 1969, the market value of Alleghany's Penn
Central stock was said to total $9,687,128 or approximately 5
percent of Alleghany's total assets. Advancing the following
argument, Alleghany disclaims any intention of managing Jones
in the interest of Penn Central:

Nor will Jones be managed, as a matter of fact or of law, in the interest of
Penn Central. As of June 30, 1969, and as reported in the Semi-Annual
Report to Shareholders, the indicated market value of Alleghany's Penn Central
stock was $9,687,128, and its investment in Jones (at cost plus unrealized
equity in earnings since October 1, 1968) was listed at $14,200,417. There
is, therefore, no economic motive to manage one in the interest of the other
since the value of the investments are similar in amount. In addition, Allegha-
ny's investment in Penn Central, around 5 percent of Alleghany's total
assets, does not support the inference that Jones Motor would be managed
consistent with the interests of Penn Central. (See, e.g. Harold C. Davis, 70
M.C.C. 70 (1956)). Stated otherwise, Alleghany has no intention to manage
Jones in the interest of Penn Central; the intention is to manage Jones in its
own best interests and for the benefit of its shippers, employees, and the
general public.

Alleghany's investment in the Penn Central, referred to in the
quoted argument, does not take into consideration the value of
the Penn Central shares held or controlled by individual Alleghany
directors or the 391,900 shares of Penn Central held by Investors
Diversified Services, Inc. Assuming that Alleghany's interest in
Penn Central has only a monetary value of $9,687,128, this
approximately $9 million interest plus the reported value of the
Jones' shares totals $23,887,545, or approximately 10 percent
of Alleghany's total assets. It is reasonable to conclude that if
a choice were presented of soliciting noncompetitive traffic or
traffic presently transported by the Penn Central, Alleghany's
management would not deliberately set about to depreciate the
value of its Penn Central investment by actively competing for
Penn Central traffic through reduced rates or better service.
This consideration is especially significant since Jones operates
in the same territory served by Penn Central. Conversely, it
may be presumed, but cannot be proved, that the management of
the Penn Central, many formerly high officials in the New York
Central Railroad when the Central was controlled by Alleghany,
would favor Alleghany as a motor carrier over other motor
carriers in connection with plan I TOFC service or other joint-
line arrangements.
109 M.C.C.
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Alleghany does have representation on the Penn Central board
as well as on the boards of the following subsidiary rail carriers,
the Pittsburgh & Lake Erie Railroad Company, the Philadelphia,
Baltimore and Washington Railroad, and the Baltimore & Eastern
Railroad Company. As a result of this representation on the
board of the Penn Central and subsidiary rail carriers, greater
than would be expected based solely on Alleghany's stockholdings,
Alleghany does participate in the management decisions of Penn
Central. Participation in the management of the largest railroad
system in the territory presently served by Jones would obviously
give Alleghany as a motor carrier a competitive, advantage over
other motor carriers operating in the same area. Alleghany,
for example, would know long in advance of the general public,
other motor carriers, and the Commission whether under their
section 5a agreement the rail carriers had agreed to file for a
general increase in rates, the date of filing said increase, the
amount of increase, commodities exempted from Said increase,
and arguments to be advanced in support of said increase. All
this information would be available to Alleghany as a motor car-
rier despite the fact that its representation on the Penn Central
board was insufficient to control the railroad.
On the basis of Alleghany's investment in Penn Central, its

representation on the Pprin Central board, its previous position
of dominance over the affairs of the New York Central (and hence
its close association with the top management of the railroad),
and 'the fact that both the Penn Central and Jones operate in the
same general territory, we conclude that it is reasonable to be-
lieve that the proposed transaction would, if consummated with-
out special conditions, result in affiliation within the meaning of
section 5(6) of the act. It is, therefore, necessary to determine
whether the proposed transactions are consistent with section
5(2)(b) of the act.
The absence of Penn Central as a party to these proceedings,

coupled with the conclusion that Alleghany does not control Penn
Central within the meaning of section 5(2) of the act as dis-
tinguished from affiliation under section 5(6), makes it impossible
to conclude that the proposed transactions will enable the Penn
Central to use the services presently rendered by Jones to public
advantage in its operation and will not unduly restrain competi-
tion.

While not admitting that affiliation would result from approN al
of the proposed transactions, Alleghany, apparently in a desire
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to remove impediments to the proposed transaction, in its appli-
cation stated, in part, as follows:

Alleghany is willing to accept a condition to Commission approval of the
transactions proposed herein that its shares of capital stock of MoPac shall
continue to be held in trust, and that its shares of the capital stock of the
Penn Central, and any other carrier securities subsequently acquired, shall
be similarly deposited in trust, and that the Commission shall continue to
exercise jurisdiction over said trust or trusts.

This offer was repeated in an affidavit of record by Fred M.
Kirby, chairman of the board of directors and president, Alle-
ghany Corporation, in the following manner:

12. As set forth in its Application to the Commission under g5 of the Act,
Alleghany is willing to accept as a condition to Commission approval of the
proposed _acquisition by Alleghany of Jones Motor Co., Inc., the deposit of
Alleghany's shares of the capital stock of Penn Central with an independent
trustee subject to continuing Commission jurisdiction.

The placing of Penn Central shares in trust, suggested by
Alleghany, is but at best a stopgap measure. While the trust
would probably serve to prevent Alleghany from participating in
the management of the Penn Central (and we shall hereinafter
require that the board members of Alleghany serving on the
board of directors of the Penn Central, its subsidiaries, and its
holding company immediately resign their directorships with the
Penn Central, its subsidiaries, and its holding company), it would
not serve to reduce Alleghany's interest in the financial condition
of the Penn Central. This financial interest is one of the factors
considered in our determination of affiliation. Investment by a
motor carrier, which Alleghany seeks to become, of 5 percent of
its total assets in railroad stock appears inconsistent with the
status of a motor carrier. The 5-percent figure includes only Al-
leghany's investment in Penn Central and its is noted that its in-
vestment in ivloPac stocks and bonds substantially increases the
percent of assets invested in railroad securities. It is not our in-
tention to allow a motor carrier certificate to be used as a shield to
prevent regulation by the Securities and Exchange Commission
while Alleghany continues to engage primarily in investment rather
than in transportation activities. Accordingly, we direct that as
a condition to approval of this application Alleghany trustee all
stock it may have in Penn Central, its subsidiaries, or any com-
pany affiliated with the Penn Central for a period not longer than
5 years with direction to the trustee to dispose of said stock
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during the period of the trust. Prior to consummation of the
transaction proposed herein, Alleghany shall submit for approval

of the Commission a plan showing how it intends to effectuate

Such trusteeship. While undoubtedly the divestiture of Penn

Central shares by the trustee may have certain tax consequences,

i.e., either the sale will result in a profit or a loss, Alleghany

may avoid,the tax consequence by electing not to consummate the

proposed transaction. Further, the record before us indicates
that the trustee should experience little difficulty in disposing of

390,130 shares of Penn Central now owned by Alleghany. Con-
tamed in the affidavit of Fred M. Kirby, previously referred to,
is the folowing statement:

15. As of April 9, 1969, the date of the aforesaid Application under 5, the
total amount of the capital stock of Penn Central owned by the funds sponsored
by IDS /Evestors Diversified Services, Inc27 was 1,020,000 shares or approxi-
mately 4.23% of the total amount outstanding, all of which were held for invest-
ment purposes only anti not for purposes of control. As of this date /September
30, 1967,_9 all but 391,900 of said shares, representing approximately 1.63% of
the Penn Central capital stock outstanding, have been sold.

We will further require as a condition to approval that all inter-
locking directorates between Alleghany and Penn Central, its
subsidiaries, and affiliates be terminated. Prior to consummation,
proof of such termination shall also be submitted to the Com-
mission. Chesapeake & 0. Ry. Co. Purchase, 261 I.C.C. 239.
Still further, in accordance with Alleghany's suggestion, and
our own independent evaluation of the situation, we shall require

as a condition fOr consummation of the proposal that the trustee-
ship of Alleghany's MoPac securities, as previously ordered by

the Commission, be continued subject to the continuing jurisdic-
tion of the Commission. The Commission in the future may

either in response to a petition or on its own motion institute an

investigation to determine whether the trust should be continued
or whether Alleghany's divestiture of MoPac securities should be
required.

The Penn Central shares not owned by Alleghany, but controlled

by Fred M. Kirby and Allan P. Kirby, Jr., as coguardians of

the property of their father, Allan P. Kirby, present a special
problem. The 390,130 shares of Penn Central owned by Allan

P. Kirby represent 1.62 percent of the outstanding Penn Central
shares. While Fred M. Kirby and Allan P. Kirby, Jr., are by
the terms of the conditions imposed relating to interlocking

109 M.C.C.
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directorships prohibited from serving on the board of both
Alleghany. and Penn Central, either brother may resign his
position with Alleghany and serve on the Penn Central board.
In order to forestall the possibility of one of the coguardians
electing to serve on the Penn Central board and the other co-
guardian electing to serve on the board of Alleghany, it is ap-
propriate that a condition be fashioned to prevent the Kirby
family from serving as a bridge over which affiliation between
the Penn Central and Alleghany might be established. According-
ly, we shall require that the Penn Central shares owned by Allan
P. Kirby under the control of Fred M. Kirby and Allan P. Kirby,
Jr., as coguardians of their father's property, be deposited with
an independent voting trustee under an agreement subject to the
prior approval of the Commission. While not at this time direct-
ing that said trust be terminated by divestiture of Penn Central
shares within a prescribed period, we shall retain continuing
jurisdiction over the trust for the purpose of imposing in the
future additional conditions or modifying the trust if warranted
by then existing factual conditions.
There is also present in the record evidence of various inter-

locking directorates between Penn Central, Pittston Company,
Alleghany, International Utilities, Inc., and other carriers. The
cancellation of the interlocking directorates that exist between
Alleghany and Penn Central should do much to simplify the rela-
tionship between these carriers. Other than in the situation that
would exist between Alleghany' and Penn Central if the proposed
transaction were approved without conditions, the record does
not contain sufficient evidence to determine the relationship
between Alleghany and these other carriers and holding companies.
If it should subsequently appear that these other carriers have
become affiliated with Alleghany within the meaning of section
5(6) of the act or are otherwise operating in violation of the act,
we expressly reserve the right to reopen these proceedings for
the purpose of imposing further conditions upon Alleghany. At
this time we will merely require that Alleghany's shares of
International Utilities, Inc., be continued to be controlled by an
independent voting trustee.

Before reaching the issues presented by the section 5(2)
application, we must first determine whether the facts of record
disclose a section 5(4) violation. 4Section 5(4) provides, in part,
as follows:

109. M.C.C.
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It shall be unlawful for any person, except as provided in paragraph (2) Sith
Commission approval7, to enter into any transaction within the scope of sub-
paragraph (a) thereof, or to accomplish or effectuate, or to participate in
accomplishing or effectuating, the control or management in a common interest
of any two or more carriers, however such result is attained* * *.

There can be no doubt that there was a statutory violation. In
acquiring the outstanding stock of Jones and Erie without prior
Commission approval, Alleghany violated the provisions of sec-
tion 5(4) of the act. In an attempt to insulate itself from Jones'
operations and thereby avoid the continuing violation of the
statute, Alleghany immediately placed legal ownership and manage-
ment responsibility for the carriers in the hands of Marine Mid-
land. The trust so created was drafted in terms obviously de-
signed to meet the requirements for independent voting trusts
heretofore approved by the Commission in proceedings with
similar factual situations. See Missouri Pac. E. Co.—Control—
Chicago & E.I.R. Co., 327 I.C.C. 279, 319.
The Commission does not view with favor the purchase of

control and then placing the stock in trust. This practice is con-
trary to the intent of the statute in that the statute envisions ap-
proval of control by the Commission before and not after the pur-
chase of control. The provisions of section 5 were not written
by the Congress to be circumvented by carriers eager not to lose
a good "deal," and those who do so flout the intent of Congress
and impede the Commission in the discharge of its duties under
the law. The purchase of control without prior Commission ap-
proval, even if the stock is placed in trust, constitutes a violation
of the law and as such placed in serious question the fitness of
Alleghany as a carrier. We made clear in our recent decision in
East Texas Motor Frt.—Control—Consolidated, 109 M.C.C. 213,
that actions similar to those taken here would not be condoned in
the future. We again repeat the admonition stated therein that
there is no excuse for violating the act to consummate a trans-
action.

It is noted that the unlawful control and the placing of the stock
in trust occurred prior to our decision in Fast Texas Motor Frt.—
Control—Consolidated, supra. While this may constitute a miti-
gating circumstance, it will not serve to excuse future violations.
In this connection we believe it appropriate to specifically advise
Alleghany that its representation contained in its application, that
"Alleghany is willing* * *Lihay any other carrier securities sub-
sequently acquired, shall be similarly deposited in trust" is

109 M.C.C.
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totally unacceptable to the Commission. If Alleghany as a motor
carrier should purchase other carrier securities, it will subject
itself to possible prosecution for violation of section 5 of the act.
The placing of stock in trust will not serve to excuse or mitigate
a consummated statutory violation.

Further, although section 5(11) of the act relieves parties to an
approved section 5(2) application "from the operation of the anti-
trust laws and of all other restraints, limitations, and prohibitions
of law, Federal, State, or municipal, insofar as may be necessary
to enable them to carry into effect the transaction so approved,"
this immunity is limited to operations conducted in accordance
with the provisions of the Interstate Commerce Act and Commis-
sion imposed conditions. "Regulated industries are not per se
exempt from the Sherman Act," Georgia v. Pennsylvania R. Co.,
324 U.S. 439, 456, and see also Pan American World Airways V.

U. S., 371 U.S. 296, 304-306.
Even though we have found a statutory violation through the

unlawful acquisition of control, we are not free to summarily
deny the application. Instead, we must examine the entire record
in order to dispose of the application in a manner which would best
serve the public interest. A violation of section 5(4) will not
automatically defeat a transaction, if overriding public interest
considerations plainly call for an opposite result. As to whether
the proposed transaction. is in the public interest, it need not be
repeated that the tax consequences of a transaction have always
been taken into account by the Commission in its consideration
of applications under section 5(2). Tax benefits legally obtained
have been considered as being salutary and even as grounds for
delaying consummation of a merger if it would benefit the vendee.

See Arkansas-Best Freight System, Inc.—Control—Delta, 931A.C.C.
474. A tax saving is, therefore, a proper objective. However,

an application to acquire a carrier solely because it will provide
vendee certain tax benefits and for no other reason stands in a
different position. Approval of an acquisition of that type would
be tantamount to allowing vendee to simply milk vendor of its
assets for its own good. Such a sycophantic transaction would
obviously not be in the public interest. Alleghany has made clear

its purposes are other than simply obtaining such benefits. The
benefits it obtains are to he reinvested in Jones in order to improve
its operations. The obtaining of tax benefits and reinvestment

of the benefits to the advantage of Jones and thereby the shipping

public is indeed salutary and in the public interest.
109 M.C.C.
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Alleghany has in the past been subject to regulation by the
Commission only under section 5(3) of the act. As a result of
the transaction here proposed, Alleghany admits it will become a
motor carrier subject to part II of the Interstate Commerce Act
through the transfer to itself of the operating rights and assets
previously held by Jones. In becoming such a carrier Alleghany
must fully realize it is now subject to all provisions of that part
of the act, including the securities provisions of section 214. Its
future activities will be expected to be those proper for a carrier
operating in the public interest and in accordance with the national
transportation policy. All securities issued by Alleghany, except
to the extent limited by section 214 of the act, must be in full
compliance with the provisions of section 20a(2) of the act and
applicant may be certain any future applications for issuance of
securities will be closely scrutinized to ascertain that they are
fully in compliance with the act.

In the past it has appeared Alleghany desired to use this Com-
mission as a shelter to protect itself from the harshness of
regulation of other agencies and it indeed admits that its purpose
in being before the Commission here is at least in part to find
such protection. The Interstate Commerce Act was not passed
to provide a safe harbor from the other agencies of the Federal
and State governments. Its purpose, as stated in the national trans-
portation policy, was:

to promote safe, adequate, economical, and efficient service and foster sound
economic conditions in transportation and among the several carriers* **.

If regulation under the act results in leniency toward certain
activities of carriers, it is because such leniency fosters the
more important goals stated above. Alleghany will in the future
be subject to the same type of regulation as other carriers. How-

ever, it is not to be expected that it will be protected from the
regulation of any other agency to the extent the law may permit

that agency to exercise concurrent jurisdiction over it.

In view of our action herein making Alleghany a carrier sub-

ject to part II of the act, Ihe may vacate the previous orders of

the Commission of March 2, 1955, and May 24, 1955, making
Alleghany a noncarrier subject to regulation under the provisions

of section 5(3) of the act.
Inasmuch as we are approving the transactions, we are not

requiring of Alleghany the divestiture of Jones stock, though
109 M.C.C.
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acquired unlawfully, provided that the complete transaction which
we herein authorize is consummated within the 180-day period
which is provided in our order. That order will render the Ma-
rine Midland trust revocable and will permit Alleghany to take
legal title to the Jones securities now held therein. Conse-
quently, in the event Alleghany does not assume control of Jones
within the 180-day period, it would be expected to immediately
dispose of its holdings in Jones' stocks and notify this Commission
promptly when this has been done, disclosing in detail the manner
in which disposal of the stock has been accomplished. Otherwise,
consideration will be given to the histitution of a proceeding under
section 5(7) of the act, designed to accomplish the divestiture.
We find, in No. MC-F-10444, that the acquisition by Alleghany

Corporation of the operating rights and property of Jones Motor
Company, Inc., and its subsidiary, Erie Trucking Company,
through merger of Alleghany Trucking Company, a wholly owned
subsidiary of Alleghany Corporation, into Jones Motor Company,
Inc.; and subsequently the merger of Jones Motor Company, Inc.,
into Alleghany Corporation for ownership, management, and op-
eration, and the acquisition by Fred M. Kirby and Allan P. Kirby,
Jr., individually and as coguardians of the property of Allan P.
Kirby, an incompetent, of control of :the operating rights and
property through the transaction, constitute a transaction within
the scope of section 5(2)(a) of the act, and that subject to the
conditions heretofore enumerated it will be consistent with the
public interest; and that if the transaction is consummated, Al-
leghany Corporation will be entitled to operate under the rights
of Jones Motor Company, Inc., confirmed in No. MC-4963 and
No. MC-4963 (Sub-Nos. 4, 7, 8, 9, 10, 13, 14, 15, 19, 20, 21, 22,
23, 24, 26, and 28), and of Erie Trucking Company confirmed in
No. MC-23135, which rights are authorized to be embraced in a
certificate to be issued in its name, with duplications eliminated;
provided, however, that prior to consummation Alleghany Corpora-
tion and Fred M. Kirby and Allan P. Kirby, Jr., as coguardians of
the property of Allan P. Kirby shall, subject to the just and rea-
sonable conditions heretofore set forth, (a) deposit their holdings
in Penn Central Company, Penn Central Transportation Company,
its subsidiaries and affiliates, with independent voting trustees,
(b) terminate all interlocking directorates of Alleghany Corpora-
tion, Penn Central Company, Penn Central Transportation Com-
pany, and their subsidiaries and affiliates, and (c) continue
in trust the shares of MoPac and International Utilities, Inc.,
owned by Alleghany.

109 M.C.C.
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We further find, in Finance Docket No. 25686, that issuance
by Jones Motor Company, Inc., of not to exceed 100 shares of its
common stock, par value $1 per share (a) is for a lawful object
within its corporate purposes and compatible with the public

interest, which is necessary and appropriate for, and consistent
with, the proper performance by it of service to the public as a
common carrier, and which will not impair its ability to perform

that service, and (b) is reasonably necessary and appropriate for
such purposes.
We further find, in Finance Docket No. 18656, the orders of

the Commission dated March 2, 1955, and May 24, 1955, finding
Alleghany to be a carrier subject to the provisions of section 20(1)
to (11), inclusive, and section 20a(2) to (11), inclusive, of‘the
Interstate Commerce Act, be vacated.
We further find, in No. MC-FC-70907, transfer of the operating

rights of Jones Motor Company in No. MC-4963 and No. MC-4963
(Sub-Nos. 4, 7, 8, 9, 10, 13, 14, 15, 19, 20, 21, 22, 23, 24, and 28)
to Alleghany Corporation under section 212(b) of the act, be dis-
missed.
An appropriate order will be entered.

COMMISSIONER TUGGLE, whom CON1MISSIONER JACKSON joins, con-
curring in part:.

I agree with the grant of authority and the requirement that the
Alleghany and Kirby holdings in Penn Central be placed with an
independent trustee.

-I disagree with the requirement that the Alleghany trustee
dispose of the Penn Central holdings within 5 years. In my
opinion, measuring the size of Alleghany's holdings—which rep-
resent about 5 percent of its total worth and less than a 1-percent
interest in Penn Central—against the statute's definition of "con-
trol" or "affiliation," I find that these holdings, in the trust
agreed upon by Alleghany, represent only an investment and
nothing more. As such, I find it inconsistent to require Alleghany

to eventually sell off its stock without requiring as much from the
Kirbys. It makes no difference how much of Alleghany' s resources
are invested in railroad stock, including MoPac, as long as the
spectre of control or affiliation does not haunt the relationship.
Without that threat, the condition on Alleghany is unreasonable.

CHAIRMAN STAFFORD, dissenting:
Clearly, Alleghany violated section 5(4) of the act in acquiring

the outstanding stock of Jones and Erie without prior Commission
109 M.C.C.
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approval. While I agree with the majority finding that such a
violation will not automatically defeat the transaction, I find
nothing in the record to show that overriding public interest war-
rants its approval. Alleghany's primary purpose in acquiring
Jones, and its affiliates, is to lessen its tax burden. The fact that
funds conserved by approval of the transaction will be made avail-
able for carrier investment by Jones and thus benefit the public
indirectly is not what I consider to be of overriding public interest.
Jones is a viable, financially sound and well managed corporation
and I feel certain that it could continue to adequately serve the
public in the future as it has in the past without benefit of Alle-
ghany's tax savings. In Central of Georgia fly. Co. Control, 307
I.C.C. 39, 43, and 44, the Commission stated:

The public interest is concerned not only with improvements in transportation
service, but also with the maintenance of respect for and the observance of the
law. If the Frisco is permitted to retain the fruits of its unlawful conduct, and
we sanction such conduct, which we consider to have been in flagrant disregard
of the law, others will be encouraged to pursue a like course and to present
a fait accompli for our approval. Obviously, such is not in accord with the
Intent of the statute; i.e., that we pass upon "proposed" acquisitions of control
prior to their consummation, including the justness and reasonableness of the
terms upon which such control is tobe acquired. If the indicated practice were
generally followed, our administration of the statute in the public interest
would be seriously hindered, if not defeated.

The fact that •Alleghany placed the outstanding stock of Jones
and Erie in trust immediately after acquiring it does not con-
stitute, in my opinion, such a profusion of good faith so as to
warrant condonation of the unlawful purchase. Alleghany is
presently subject to partial regulation by the Commission and it
is inconceivable to me that its officers and counsel did not know
of the requirements of section 5.

Alleghany's principal business is in investing in stock interests
in other companies and the transactions proposed in this proceed-
ing would not change this situation. I do not believe it was the
intent of Congress that this Commission enter into the field of
regulation of companies whose principal business is other than
that of public carriage, except where necessary in furtherance of
the national transportation policy. I cannot find that need here.
See Edward Hines Lloi. Co. Nlerger, 312 I.C.C. 364, 367.

Furthermore, the report of the majority clearly recognizes the
dangers inherent in Alleghany becoming a motor carrier. The

109 M.C.C.
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report goes to great lengths to soften the impact by conditions
which would, among other things, assure that Alleghany could not
control Penn Central. The report rationalizes the real reason for
the transaction, i.e., the tax benefits by accepting Alleghany's
statement that it will reinvest such benefits to improve the opera-
tions of Jones.

This Commission has consistently found in its regulation of
security issues that carriers should be prohibited from issuing
securities for noncarrier purposes. Its sole clei5arture from that
rule was the approval in 1962 of a stock issue by Greyhound Cor-
poration for the purpose of acquiring the stock of a noncarrier,
Boothe Leasing Corporation. In later cases the Commission re-
affirmed its position against capitalization of noncarrier property,
pointing out that even in the Greyhound-Boothe Leasing case the
carriers' investment in carrier property was adequate to support
Greyhound's increased capitalization resulting from the stock
exchange.

Following consummation of the instant case, Alleghany would
be grossly overcapitalized by Commission standards for motor
carriers. Had the situation been reversed, i.e., had Alleghany
first acquired motor carrier rights, it is doubtful that it would
have obtained Commission approval for the issuance of securities
to acquire its noncarrier investments. Although there are no
securities involved in consummating the instant case, any secu-
rities which Alleghany may issue in the future would be subject
to Commission approval even though the purpose of such issue
would probably be noncarrier and outside of the Commission's
transportation expertise. The majority report refers to the salu-
tary effect of tax benefits when such benefits are to be reinvested
in the carrier business. We have no assurance that such reinvest-
ment would be made. Sound business practice would dictate that
Alleghany invest its money in whichever of its investments offers
the best return. While the Commission has approved diversifica-
tion by motor carrier holding companies, it has adhered to the
principle that carriers' investments in nontransportation prop-
erties should be limited. Approval of this case is a dangerous
departure from that principle.

COMMISSIONER TIE RNEY did not participate.
109 M.C.C.
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ORDER

At a General Session of the INTERSTATE COMMERCE COMMIS-
SION, held at its office in Washington, D. C., on the 27th day of
January 1970.

No. MC-F-10444

ALLEGHANY CORPORATION—CONTROL AND PURCHASE—
JONES MOTOR CO., INC.—AND CONTROL ERIE TRUCKING

COMPANY

Finance Docket No. 25686

JONES MOTOR CO., INC., STOCK

Finance Docket No. 18656

LOUISVILLE & JEFFERSONVILLE BRIDGE AND RAILROAD
COMPANY MERGER, ETC.

No. MC-FC-70907

ALLEGHANY CORPORATION, TRANSFEREE, JONES MOTOR
COMPANY, INC.; TRANSFEROR

Investigation of the matters and things involved in these pro-
ceedings having been made, and said Commission on the date hereof
having made and filed a report containing its findings of fact and
conclusions thereon, which report is hereby made a part hereof:

It is ordered, That acquisition by Alleghany Corporation of the
operating rights and property of Jones Motor Company, Inc., and
its subsidiary, Erie Trucking Company, merger of Alleghany
Trucking Company, a wholly owned subsidiary of Alleghany Cor-
poration, into Jones Motor Company, Inc., and the merger of
Jones Motor Company, Inc., into Alleghany Corporation for owner-
ship, management, and operation, and acquisition by Fred M.
Kirby and Allan P. Kirby, Jr., individually and as coguardians of
the property of Allan P. Kirby, an incompetent, of control of the
operating rights and property through the transaction, approved
and authorized upon the terms and conditions set forth in the said
report of the Comm issi in.

I



103

It is further ordered, In Finance Docket No. 25686, that Jones
Motor Company, Inc., be, and it is hereby, authorized to issue
not exceeding 100 shares of its common stock, par value $1 per
share, for the purposes and upon the conditions set forth in the
said report.

It is further ordered, That in Finance Docket No. 18656, the
prior orders of the Commission dated March 2,1955, and May 24,
1955, be vacated to the extent set forth in the said report.

It is further ordered, In No. MC-FC-70907, that the application
be, and it is hereby, dismissed.

It is further ordered, That if the parties to the transaction
herein authorized desire to consummate same, they shall (1)
promptly take such steps as will insure compliance with sections
215, 217, and 221(c) of the Interstate Commerce Act, and with
the rules, regulations, and requirements prescribed thereunder,
and (2) confirm in writing to this Commission immediately after
this consummation the date on which consummation has actually
taken place.

It is further ordered, That if the authority herein granted is
exercised, Alleghany Corporation shall submit for consideration
a sworn statement, and one copy thereof, hereby required, within
60 days after the consummation of the transaction, showing all
expenditures made in connection with the transaction authorized,
including the consideration, legal and other fees, commission, and
any other costs incidental to the transaction, the assets acquired
and liabilities assumed, including loans incurred to consummate
the transaction, indicating the account number and title to which
each item has been, or is to be, debited or credited.

It is further ordered, That Jones Motor Company, Inc., shall
report concerning the matters involved in Finance Docket No.
25686 in conformity with the order of the Commission, division 3,
dated May 20, 1964, as amended, respecting applications filed
under section 214 of the act (49 CFR 1115.6).

It is further ordered, That except as authorized in Finance
Docket No. 25686, the common stock authorized to be issued
shall not be sold, pledged, repledged, or otherwise disposed of



104

by Jones Motor Company, Inc., unless and until so ordered or
approved by this Commission.

It is further ordered, That nothing herein shall be construed
to imply any guarantee or obligation as to said stock, or dividends
thereon, on the part of the United States.

It is further ordered, That recital, in said report, of financial
data shall not be construed as approval of accounting methods
which have been followed or expenditures represented thereby.

It is further ordered, That this order shall be effective on the
date it is served. •

And it is further ordered, That unless the authority herein
granted is exercised within 180 days from the effective date of
this order, this order shall be of no further force or effect.

By the Commission.

H. NEIL GARSON,
(SEAL) Secretary.

4
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Arlan' N. Li by - 56.210

Other Stockholders

Alli.gbsny °monition
F. M. Kirby, hairmen of the
Board, rteRi ent and Chief
• Executiverfficer

-- Director: International Telenhone 6 Tplegranh Corn.
F. W. Woolworth Co.
Hotel Waldorf-Astoria Corn.

-- owns 196,195 Penll Central
-- Director: Al/en Corp.

F. W. Woolworth Co.
Alpha Portland Cement Cp.

ur,,h I Lake

DirectorA
Andrew Van Pelt,

DirectorA
(Alleghany
Directors)

Industries
5,000 shares - F. H. Kirby (1968)*

Board of DirectorsA
(See Appendix C)

B 6 P Motor Express Co.
C. 1. Whitten Transfer Co.
M L Transportation Co.
Connecticut Limousine Service,

Inc.

...milnternstional
Allegheny Corp. - 11,200 shares

(Se'  

i La7rm:=1".1
Director  (1969) 

'Greyhound
Corporation
(See Appentil. C)

Botdd of
Diretors

--1
•„,:t.J t=_IA ServiC.S.6,_ 1.4.

J . •J'. 6urns - Airiiilany DireCtOr &
V.P. Financing%
Gr. Burns owns 3.3Z voting stook
8 1.4i of the nonvoting stock

100%

The Pitts on Company 
5,565 shrres - F. M. Kirby (19681P
3 of 12 Directors are eleo Directors

of Allegheny Corn. (1966).
Allegheny Directors own 92,615 shs.

1. Fred M. Kirbyr.
2. Charles T. Hill
3. Carlos J. Routh, President

(Routh Coal Corp.)
(See Appendix C)

Brink's
Incorporated

Direc: Winters
Tranaport Limited
(sold to Fugue)

Fugue Induetries, Inc.
(See Appendix C)

Philadelphia, Baltimore and Washington Railroad
haltimore and Eastern Railroad Company
Atlas Usemical Inc., Inc.
Alan Wood Steel Co.
News-Journal Co. (Wilmington)
Diamond State Telephone Co.
lWnufacturers Hanover Trust

- - -
R. k. Gottshall. Director30

tAlleghany Director)

pvtVank O(Trorltiw''
Sank. Commerce of Florida

Arlantic Bond and Mortgage Co
Intercoastal Dred,ing Co.

James S. Hun: :A:leghany
Director/0

Common Shares

Int'l Telephone Telegraph Corp. 171,000
nvestora Diversified Service, Inc.:

Class A 495,815
Class B 6,313,660

'.--..Hianufacturers Hanover Trust Co. (capital) 336,000
Missouti Pacific Railroad Company:

Class A capital stock 2,200
Class B capital stock 20,753

Nationwide Corporation - Class A 100,000
Nationwide Life Insurance Company 4,000
Penn Central Company (capital stock) 196,195
Other 20,400
TransimerIca Corp. (stock dividend) 4,000

U. S. Trucking
Company

C..P.6y, Inc. (1969)

.--1E01e Trucking Co., Inc. (1969)

Mitchell's Express (1969)

Medille Transfer, Inc. (1969)

Jones Motor Co. (Terminal L
Office Rental)

Truck Terminal Realty Co.
(Terminal Rent)

F77.. 1 Holding Co.

Penn Central

F. M. Kirby, Director (1966)*

390,130 ahares Co-Cuardian -
Allan P. Kirby, Sr. (1968).
Other Allegheny Directors

own 23,06) sharp.
1. Fred M. KirbyA
2. Daniel B. Taylor
3. Carlos 1. Pouth

The Pennsylvania Company 

F. M. Kirby, Director (196)).

Other
Subsidtarlex

Charitable Cornoration

F. M. Kirby, Director and
President (1968)*

52,530 shares - The
Pittston Co. (1900)*

3,000.shares - Seaboard
Coast Line PR (1968)*
2,400 shares - Union
Pacific PR (1968).

Investors Diversified Service, Inc.

P. .. Virbs, Chairman Pf the Roard
of Directors (1968)*

9,800 shares - D.C. International,
inc. (1966)*

37,700 shares - National City Lines,
Inc. (19601

44,225 shares - T.I.P.f.

391,900 shares - Penn Central (1969)A

Subsidiaries of Investors Diversified
Services, Inc. (see Note)

Baker Properties MaPasenent Cc:moans
Central Heating Comrany
Emnire Loan h Thrift Connanv
Pirst Bancredit, /nc.
G eeeee 1 keastne Corporation
Granada Groves Corporation
IDS Advisory Cornoration
IDS Credit Corporation
IDS Homes Cornoration
IDS Leasing Corporation
IDS Mortgage Corporation
IDS Mortgage Develorment Corroration
IDS Propertiec,,,,,,Tne.
IDS Securitie Corporation
Investors Ace lation Plan, Inc.
Investors Syndicate, Inc.
Investors Syndicate Life Ins. L Annuity Co.
Investors Syndicate of America, Inc.
Investors Syndicate Title Guaranty Co.
Missouri Properties
Mutual Acceptance Cornorstion
No. 2 Holding Company
Norman Center
One Hundred Twelve, Inc.
Prime Leasing Cornoration
Relco L N, Inc.
Relco Bo., Inc.
Relco Pa., Inc.
Roanoke Building Company
SLC Leasing Cornoration
Southland Mortgage Connany
South Padre Investment Corporation
Stylecraft, Inc.
United Security Leasing, Inc.

Note: At December 31, 1968, Investors Diversified Services, Inc. watt a nonreporting non-carrier subsidiary of respondent. Investor, Diversified
Services, Inc. acts as investmunt adviser and distributor for'als mutual fund companies and, in additionto its own investments in Becurities,
selects and supervise. the portfolio investments of its wholly-owned subsidiaries and Vhe fund connnnfes.

e World Who in Commerce and_Industs, (Chicago, Illinois: Marquis - Who's Who, 1967).
' Allegheny Corporation - 1968 Annual Report, Item 209, Page 218.
Source: Docket MC-F-10296. -- Docket MC-F-10444,.
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. R. 7373

IN THE HOUSE OF REPRESENTATIVES

FEBituAny 20, 1969

Mr. tirmatEas introduced the following bill; which was referred to the Com-
mittee on Interstate and Foreign Commerce

A BILL
To amend the Interstate Commerce Act to provide that a per-

son which is not a carrier may acquire control of a carrier
only with the approval and authorization of the Interstate
Commerce Commission.

1 Be it enacted by the Senate and House of Representa-

2 tires of the United States of America in Congress assembled,

3 That section 5(2) (a) (i) of the Interstate Commerce Act

(49 U.S.C. 5 (2) (a) (i) ) is amended by striking out "or

3 for a person which is not a carrier to acquire control of two

6 or more carriers through ownership of their stock or other-

7 wise; or for a person which is not a carrier and which has

8 control of one or more carriers to acquire control of an-

9 other carrier through ownership of its stock or otherwise;"

VI- -0
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2

1 and inserting in lieu thereof "or for a person which is not

2 a carrier to acquire control of a carrier through ownership

3 of its stock or otherwise ;".

'4/
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Mr. LISHMAN. Each prospectus contains the customary caveat that
the issuance and sales of the debentures referred to in the prospectus
are subject to authorization by the ICC. Is that correct?
Mr. KAHN. I would assume so. I have not heretofore seen the May

filing, and I will accept your word that that language is in here.
Mr. LISHMAN. The document is in front of you. We may be able

to tell you what page that is on.
Mr. KAHN. Fine.
Mr. LISHMAN. It is right on the front page.
Mr. KAHN. That language appears here.
Mr. LISHMAN. And it also appears in the prospectus that in con-

nection with the authorization the Commission does not pass upon
the adequacy or accuracy of the merits of the securities. That is cor-
rect, is it not?
Mr. KAHN. Correct.
Mr. LISHMAN. Now, is it correct that this caveat is substantially the,

same as that contained with respect to prospectuses filed with the Se-
curities and Exchange Commission? I would like to ask that of the
Commissioner.
Mr. SMITH. It is substantially similar to our—to the legend on Com-

mission prospectuses, although there are differences. I would like to
be able to make a more word-for-word comparison than I am able at
this short notice. I do not have our standard legend before me.
Mr. LISHMAN. Well, may I ask 
Mr. SMITH. There are some differences in the wording but it is sub-

stantially comparable. Our prospectuses do have a statement to the
effect, and I do not have the exact wording before me.
Mr. LISHMAN. I just wanted to get the substantiality.
Mr. SMITH. Yes.
Mr. LisinfAisr. Now, were the April 29 or May 12 prospectuses of the

Pennsylvania Co. filed with the SEC?
Mr. SMITH. No, they were not. They were exempted.
Mr. LISHMAN. Why not?
Mr. SMITH. They are exempted under section 3(a) (6) of the Se-

curities Act of 1933.
Mr. LISHMAN. I am addressing myself to the SEC. At this point we

would like to refer to exhibit D, which is a copy of a letter dated July 1,
1970, from Chairman Staggers, requesting an opinion as to whether
the Pennsylvania Co. may be subject to the provisions of the Invest-
ment Company Act of 1940. There is attached to that letter an interim
reply from the SEC, stating:
It is the staff's tentative view based on the limited information presently

available, that there is a question as to whether the Pennsylvania Company is
an investment company within the meaning of the Act.

On September 18, 1970, Chairman Staggers was advised by the SEC
that, in its opinion, Pennsylvania Co. is not an investment company
within the meaning of section 3(c) (9) of the Investment Company
Act of 1940. Is that correct?
Mr. Smrrii. That is correct.
Mr. LISHMAN. Is it the view of the SEC that a company having less

than half of the value of its holdings in companies subject to regula-
tion under the Interstate Commerce Act is, nevertheless, eliminated

55-761 0-71 8
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from regulation under the Investment Company Act of 1940 if the
company itself is subject to regulation under the Interstate Commerce
Act?
Mr. SMITH. The question was whether that does eliminate it? Yes,

it does.
Mr. LISHMAN. Is it a fact that the Pennsylvania Co. at the time

of issuing the April and May prospectuses, was not registered as
an investment company with the SEC?
Mr. SMITH. It was not so registered.
Mr. LISHMAN. If the Pennsylvania Co. had been registered as an

investment company witb the SEC, what requirements would it
have had to fulfill before its offering could be authorized and marketed?
Mr. SMITH. It would have been required to comply with the require-

ments of the 1933 act with respect to the offering of its securities. In
addition, there are substantive requirements under the 1940 act
with respect to capital structure and other matters that it would have
been required to have complied with, aside from the offering of the
securities.
Mr. LISHMAN. I am going to come back to some of those matters in

detail later, but now I would like to shift and ask a question of the
ICC.
What are the requirements of the ICC with respect to the issuance

and marketing of debentures contemplated in the April prospectuses,
particularly with respect to requirements of disclosure and making
of reports?
Mr. KAHN. The Pennsylvania Co., as you indicated, Mr. Lishman,

has been designated by the Interstate Commerce Commission to be a,
carrier under section 5(3) of the Interstate Commerce Act. Accord-
ingly, any securities issued by it would have had to comply with the
provisions of section 5(3) of the act, which I shall not take the time
to read. In addition, the Pennsylvania Co. has long been designated
by the Interstate Commerce Commission as a carrier for purposes of
accounting and reporting requirements and it has filed, and continues
to file, with the Interstate Commerce Commission reports and main-
tains accounts in accordance with the Commission's accounting
requirements.
Mr. LISHMAN. I will turn to the SEC.
If the Pennsylvania Co. had filed its prospectus with the SEC

instead of the ICC, is it not a fact that, in accordance with schedule
A of the Securities Act of 1933, it would have been required to dis-
close the annual remuneration, both direct and indirect, paid to its
principal officers and directors?
Mr. SMITH. The requirement with respect to all• officers and direc-

tors as a group and to the three highest paid officers, those over $30,000
a year.
Mr. LISHMAN. Is it true also that schedule A would require dis-

closure of stock options outstanding and, particularly, the options
held by management?
Mr. SMITH. Yes, sir.
Mr. LISHMAN. Is it also true that schedule A would require a full

disclosure of any material interest, direct or indirect, which any

officer or director of Pennsylvania Co. may have had in any material
transaction with the company?
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Mr. SMITH. Yes sir.
Mr. LISHMAN. Would it also—
Mr. Smrrx. Within a certain period of time prior to the offer.
Mr. LISHMAN. What period of time would that be?
Mr. SMITH. Two years, I believe.
Mr. LISHMAN. Would this include disclosure of interest payments

made by the company to any bank represented on the board of direc-
tors if the amount exceeded $30,000?
Mr. SMITH. I am not sure of the answer to that. I do not think so

where there is merely a common director between the two.
Mr. LISHMAN. Could we get a definitive answer on that for the

record, please?
Mr. SMITH. Yes.
( See app. B, p. 165.)
Mr. LISHMAN. Would they also be required to show legal fees to a

law firm represented on the board of directors if the annual fees in-
volved exceeded $30,000?
Mr. MACDONALD. Perhaps we could save time if the gentleman whom

you seem to be consulting, if he would identify himself.
Mr. &Arm. I have with me Alan Levinson, who is director of our

Division of Corporation Finance, which is the division which proc-
esses 1933 act prospectuses.
Mr. MACDONALD. Mr. Levinson, do you have a direct answer to the

question asked by Mr. Lishman ?

STATEMENT OF ALAN LEVINSON, DIRECTOR, DIVISION OF CORPO-
RATION FINANCE, SECURITIES AND EXCHANGE COMMISSION

Mr. LEVINSON. If Mr. Lishman would repeat the question I will do
that.
Mr. LISHMAN. Would schedule A require legal fees to a law firm

represented on the board of directors to be disclosed if the annual
fees involved exceeded $30,000?
Mr. LEVINSON. If it was on form S-4 the answer is "Yes." If it is on

form S-1, which is our form of registration for industrial companies,
the answer could be "No."
Mr. SMITH. I should add that form S-4 is our registration form•for

closed-end investment companies, which would have been the Penn-
sylvania Co. had it been subject to the 1940 act.
Mr. MACDONALD. Do you want to add something to that?
Mr. LEVINSON. In further response, we will supplement that in

writing to you.
Mr. LISHMAN. We would appreciate having that.
(See app. B, p. 168.)
Mr. LISHMAN. Would 'you say it is a reasonable assumption that

Congress, in including these requirements in schedule A of the 1933
act, determined these were material facts necessary for an informed
investment decision?
Mr. SMITH. Yes, sir; that is the purpose of schedule A.
Mr. LISHMAN. I would like to note for the record, and the IOC

may correct me if I am wrong, that the April and May prospectuses,
which Pennsylvania Co. filed or furnished the ICC, do not disclose
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any information about management compensation, stock options, or
material interests in transactions to which I have referred above.
Mr. KAHN. Mr. Lishman, the Commission would like to correct the

record and point out that while this information is not included in
the prospectus, it most certainly is included in the annual report form
filed by the Pennsylvania Co. with the Interstate Commerce Commis-
sion, at least in part.
Mr. LISHMAN. Is that annual report supplied to investors?
Mr. KAHN. That annual report is available to investors; yes, sir.
Mr. DINGELL. That was not the question that was asked; is it sup-

plied to investors?
Mr. KAHN. Upon request and payment of appropriate reproduction

charges it will be supplied investors.
Mr. DINGELL. So, the answer is very different. In effect, it is not

supplied. If you have a most diligent and adroit investor who is will-
ing to spend money and who is knowledgeable in ICC procedures he
might be able to procure it. Perhaps you might indicate to the com-
mittee what number of requests have been made for this document
by investors in Penn Central or any of its holding companies, affiliates,
or subsidiaries.
Mr. KAHN. I have no idea, Mr. Dingell.
Mr. DINGELL. It would be fair to say probably none; would that

be a fair answer?
Mr. KAHN. I do not say that would be; no, sir.
Mr. DINGELL. But a very small number.
Mr. KAHN. That is relative, yes, sir.
Mr. DINGELL. Considering the number of stockholders.
Mr. MACDONALD. If I can interject, the answer is no, it is not sup-

plied, it is made available.
Mr. KAHN. Yes, sir.
Mr. LISHMAN. Made available when
Mr. KAHN. Upon request.
Mr. DINGELL. And the document relative
Mr. LISHMAN. But there is no legal requirement that that had to be

furnished to the prospective investor.

STATEMENT OF JOHN MATTRAS, SUPERVISING ATTORNEY,
INTERSTATE COMMERCE COMMISSION

Mr. MATTRAS. I am John Mattras.
Mr. LISHMAN. Would you state your position?
Mr. MAMMAS. I am an attorney at the Interstate Commerce Com-

mission, supervising attorney.
We require prospectuses to furnish substantially the same infor-

mation as that required by the SEC. Now, in this case this prospectus
was not approved. It had not gone to the stage where we looked at
it. It is conceivable we would have asked this and many other addi-
tional bits of information. We have at times requested changes
in a prospectus, so that it is entirely possible that the prospectus was
not adequate, and in view of the fact it was not processed, we cannot
say whether we would have required it, but they should have supplied
the same information as they would have with the SEC.
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Mr. LISHMAN. May I ask the ICC to supply this committee with
five prospectuses where this information that I am shown appears
in schedule A of the SEC prospectus appears in an ICC document?
Mr. MATTRAS. In an ICC document
Mr. LISHMAN. Yes, sir.
Mr. MArrRAS. All right, sir

' 
we will look into that.

Mr. LISHMAN. We would like to have that supplied to the com-
mittee because it is our understanding that is not required to be filed
in the prospectus that is left with the ICC. -
( See app. A, p.137.)
Mr. MATTRAS. Yes, we would have had to look at it and determine

in different cases. Now we require prospectuses in public issues.
Mr. LISHMAN. Is that a requirement of a statute or is that a require-

ment of a regulation?
Mr. MATTRAS. It is in the nature of a regulation. We require that

they supply the same prospectus as the SEC would be furnished.
Mr. LISHMAN. What is the reference to the regulation?
Mr. MAMAS. We have—much of the information we develop is on

a unique basis and we ask them for this, if it is not supplied. I do not
know, I cannot say for sure, that it is in an actual regulation. But we
do request the prospectus in all public issues.
Mr. LISHMAN. If it is not a public regulation available to the public

generally, how was a prospective investor protected? ,
Mr. MATTRAS. Sir, a prospectus must be furnished to the investor in

connection with any issue, the prospectus must be furnished to any
prospective purchaser of a security.
Mr. ROGERS. Mr. Chairman, may I ask just one question? Do I under-

stand you do not have a set form that you require of everyone?
Mr. MArrRAs. No, sir.
Mr. ROGERS. You kind of do it on an ad hoc basis?
Mr. MATTRAS. The requirement had been to furnish the same mate-

rial as was furnished to the SEC.
Mr. ROGERS. So they write your regulations, is that what you are

telling us?
Mr. MAITRAS. In this area, that is correct.
Mr. ROGERS. But you never published it to make this a set require-

ment?
Mr. MATTRAS. As I understand, sir, that is correct.
Mr. ROGERS. So, they might have to furnish it or they might not,

depending on the attorney they deal with in the ICC.
Mr. MATTRAS. Well, they are required to furnish this prospectus and

we of course, look at the prospectus.
Mr. ROGERS. I know prospectus, but all of the material in the pros-

pectus does not have to be the same for everybody is that correct?
Mr. MATTRAS. It may vary with different people because of different

carriers having different problems. Some may have to give more and
others not as much, depending on what we see. But the basic informa-
tion should be the same as with the SEC.
Mr. ROGERS. Hopefully so.
Mr. MATTRAS. Well, we look at them, sir.
Mr. ROGERS. But no set regulations are set forth.
Mr. MATTRAS. I believe that is correct.
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Mr. ROGERS. It is amazing.
Thank you, Mr. Chairman.
Mr. MACDONALD. Mr. Lishman.
Mr. LISHMAN. Does the ICC require the same general accounting

principles to be followed in connection with the prospectuses and the
issuance of securities that are required by the SEC?
Mr. .MArritAs. We do have accounting principles, sir. I do not know

that they are exactly the same as the SEC. Mr. Paolo could answer
that better.
Mr. LISHMAN. Is there uniformity?
Mr. MACDONALD. Why don't you answer it, Mr. Paolo?
Mr. PAOLO. Yes, sir, I would like to make the record clear, the Inter-

state Commerce Commission promulgates accounting methods for the
surface transportation industry. We do have a uniform system of ac-
counts that is in general conformity with general accounting princi-
ples. There are one or two items in which we differ from the generally
accepted accounting principles.
Mr. LISHMAN. Do you differ from the principles that are followed by

the SEC?
Mr. PAOLO. I would suggest in probably one area, I do not know that

the SEC has published a regulation in this regard. The general area
of difference between the ICC and the generally accepted accounting
principles is in the area of accounting for deferred taxes.
Other than that, generally speaking, the reports of stockholder re-

ports of the companies under ICC jurisdiction are accepted by public
accountants and certified accordingly.
Mr. MACDONALD. Could I ask you to explain why there is a differ-

ence at all? What is the purpose of having a difference?
Mr. PAOLO. Well, No. 1, we are in a regulatory field as opposed to the

public accountants in the nonregulatory field.
Mr. MACDONALD. The SEC?
Mr. PAOLO. I do not know the SEC has particularly prescribed

these particular regulations. SEC does not prescribe regulations in
the sense that a regulatory agency prescribes regulations. We prescribe
a complete uniform system of accounts.
Mr. MACDONALD. You are not suggesting the SEC is not a regulatory

agency, are you?
Mr. PAOLO. Well, I am saying not in the sense of ratemaking and

regulation in the same sense. They are in one area of brokers, as I
understand, but in the general scheme they do not set rates or profits
for any industry in that sense. They do not prescribe a system of
accounts for industry in general.
Mr. MACDONALD. I am a little more confused than I was before and

that was fairly confused.
What is the reason for having a difference? You say because it takes

a different system in a regulatory agency and not for the SEC.
Mr. PAOLO. Well, certain matters can be treated differently by regu-

latory agencies because of ratemaking factors, for example, for de-
ferred taxes. The situation for deferred taxes is setting up a liability
and a charge to income for taxes that may be paid in the future. Now,
from a regulatory standpoint if we allow that the ratepaying public
would have to be providing these funds to the company that might not
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be disbursed for another 20 or 30 years. So, there is a difference in the
ratemaking aspect.
Mr. MACDONALD. GO ahead.
Mr. LISHMAN. Mr. Chairman, I would like to ask you to direct the

SEC witnesses and the ICC witnesses to see if they could prepare for
this committee an analysis of the similarities and differences between
the methods of accounting pursued by each agency in connection with
the issuance and marketing of securities.
Mr. MACDONALD. If that is possible, and I certainly hope it is, that

you would also add the reason for the differences.
Mr. PAOLO. If I might add to that, I think similarities will encom-

pass a whole uniform system of accounts. If we talk about differences
I think we can narrow that down much more readily.
Mr. LISHMAN. Of course, I think the differences would serve the

purpose.
Mr. MACDONALD. IS that possible without too much difficulty?
Mr. HARDIN. Are you asking insofar as investment companies are

concerned or is this across-the-board now?
Mr. LISHMAN. I would say it is across-the-board.
Mr. MACDONALD. Before we go further than that, would it be pos-

sible without putting an intolerable burden on you to prepare it?
Mr. PAOLO. I would like to hear from a representative of the SEC. I

am not certain.
Mr. MACDONALD. I am probably going to make the request anyway

but I do not want to put a terrible burden on you, if it is something
simple.
Mr. DINGELL. You only have transportation and holding companies,

those are the only two kinds of things that you are going to go through,
is that correct?
Mr. MACDONALD. When Mr. Lishman was asked the question he re-

sponded "across-the-board."
Mr. DINGELL. That is across-the-board transportation and holding

companies, are all that are involved.
Mr. PAOLO. But general system of accounts covers a wide area.
Mr. MACDONALD. That has been covered but Mr. Lishman says the

differences be outlined and explained so I will make the request. Is
that satisfactory?
Mr. DINGELL. Mr. Chairman, I might just observe the accounting

system of the ICC is so poor here that the Chairman of the ICC admit-
ted before another subcommittee of this committee that the possibility
of Penn Central bankruptcy came as a complete surprise to them.
Mr. MACDONALD. That was in the opening statement, Mr. Dingell.

I renew my request.
Mr. SMITH. This could be a very formidable undertaking depend-

ing upon the depth with which you want to go into this. The account-
ing requirements of this Commission are to some extent relevant to
the type of company reporting. In general there is a uniformity of
accounting application among the various kinds of companies who file
disclosure documents with the Commission. It might be more feasible to
give a preliminary reply to you as to the feasibility of it.
Mr. MACDONALD. I would suggest that. We have an accountant, Mr.

Druhan, on the staff, so I think if you work on it a little bit, it will
be cleared up. We are not trying to impose a burden on you. We are
just trying to get information.
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( See p. 145 and p. 217.)
Mr. LISHMAN. 1 would like to return back to the SEC. I would like

to go to the question of the Investment Company Act and the way
it would have protected investors if the Pennsylvania Co., had regis-
tered under the act.
Now, it is correct, is it not, if the Pennsylvania Co., had been regis-

tered with the SEC as an investment company, transactions between
affiliates, particularly transfers of assets, would have required the
prior approval of the SEC
Mr. SMITH. In general, that is correct, sir.
Mr. LISHMAN. If it had been registered, then the compensation of

management could not have been excessive.
Mr. SMITH. Are you speaking of officers and directors of the

investment company? There are no provisions in the Investment Com-
pany Act that go beyond the general corporate law in that respect. The
provisions deal with investment advisory contracts with respect to
compensation levels.
Mr. LISHMAN. On the investment advisory level, excessive compensa-

tion would not have been reported?
Mr. SMITH. There is an outside test on the amount of investment

advisory compensation. It amounts to a gross abuse of trust.
Mr. LISHMAN. If it had been registered with the SEC would it

have required a proper allocation of expenses between the Pennsyl-
vania Co. and the parent?
Mr. SMITH. You mean as to the allocation of those expenses attrib-

utable to management of the investments in the investment company?
Mr. LISHMAN. Yes.
Mr. SMITH. It would be part of their statement filed with us, yes,

sir.
Mr. LISHMAN. If it had been registered, loans by the Pennsylvania

Co. to its parent would have required the prior approval of the
SEC?
Mr. SMITH. Yes, sir.
Mr. LISHMAN. And if it had been registered, any guarantee by

Pennsylvania Co. of a loan made by a third person to the Penn Cen-
tral Transportation Co. would have required the prior approval of
the SEC?
Mr. SMITH. Again that is true

' 
sir.

Mr. LISHMAN. And if it had been registered, the Pennsylvania Co.
would have been prohibited from creating an excessive debt struc-
ture, of creating interest obligation beyond its capacity to service?
Mr. SMITH. The investment company test is 300 percent of—any

debt issued has to be covered three times.
Mr. LISHMAN. Finally 
Mr. SMITH. And only one category of debt issue is permitted.
Mr. LISHMAN. If it had been registered, it is correct that the ma-

jority of the board of directors could not have been persons affiliated
with a bank?
Mr. SMITH. That is correct. Section 10(c) of the Investment Com-

pany Act provides that no registered investment company shall have
the majority of its board consisting of persons who are officers or di-
rectors of any one bank.
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Mr. LISHMAN. Now, I would like to point out that each of these
items that I have raised about the applicability of the Investment
Company Act was raised because the Pennsylvania Co. engaged in
each o;.f the practices described, and the evidence for this can be found
in the prospectuses of the Pennsylvania Co. It speaks for itself.
Now coming back to the ICC, is it true that investment companies

subject to the jurisdiction of the ICC are not prohibited from engag-
ing in the practices just described, although they would be prohibited
by the Investment Company Act of 1940?
Mr. KAHN. I think, Mr. Lishman, generally the answer would have

to be yes except, I believe, there may have been one or two transactions
that you included in your listing which would have amounted to a
securities issue, and insofar as the holding company may have been
designated a carrier under section 5(3) of the Interstate Commerce
Act authorization of the Commission, advanced authorization of the
Commission, would have been required before such security issue
would have been lawful.
Mr. LISHMAN. Mr. Kahn, we would appreciate if you would supply

for the record, a definitive answer to this.
Mr. KAHN. If you will give me the transactions that you read for

the benefit of the SEC, I will attempt to indicate 
Mr. LISHMAN. We will send you a note, a letter indicating that.
Mr. KAHN. Fine.
Mr. LISHMAN. Thank you.
(See app. A, p. 137.)
Mr. LISHMAN. Now coming back, what steps has the ICC taken to

insure investors in investment companies under its jurisdiction for
protections similar to protections they would enjoy if the companies
were subject to the jurisdiction of the SEC?
Mr. HARDIN. Subsequent to the previous hearings you have re-

ferred to2 Mr. Lishman and Mr. Chairman, the Interstate Commerce
Commission undertook to begin the drafting of legislation which
would provide additional authority and jurisdiction for the Commis-
sion which would relate to, for example, situations where a nontrans-
portation company acquires control of a single company. The legis-
lation is still in draft form it is now before the Commission. We are
hopeful to have this submitted to the chairMan of the committee within
the next couple of weeks. This would also cover transactions as be-
tween subsidiaries. We believe that the legislation we are going to
suggest will reach a number of the things which you are covering
here.
Mr. LISHMAN. Now, in this no man's land, whereby innocent in-

vestors are misled by material failures to disclose in prospectuses filed
with the ICC, did it not occur at any time to any officials in the SEC
or the ICC that this was a situation requiring widespread publicity
for the protection of widows and orphans, and this is not a rhetorical
question—widows and orphans have been complaining to us about this
situation.
Mr. MACDONALD. You addressed it to both?
Mr. LISHMAN. I addressed it to both. I will ask the SEC.
Mr. SMITH. In 1959, Mr. Lishman, I am sure you remember, the

Commission proposed an amendment to the 1940 Act that would have
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eliminated the 3(c) (9) exemption that railroad issuers previously
have, and I believe the ICC concurred in that recommendation. That
bill was not enacted, and we have abided since then by the statutory
split that does exist.
Mr. MACDONALD. Does the ICC want to answer as well?
Mr. HARDIN. The bill to which Commissioner Smith refers, if my

recollection serves me correctly, I am not certain of this, but I think
was passed by the House. I may be in error on that, but there is a
provision in the Interstate Commerce Act which, in section 20(a) (7) ,
provides that the ICC jurisdiction shall be exclusive and plenary, that
the ICC withdrew from that and agreed with the SEC that there
should be concurrent jurisdiction in this area, and we joined with them
in a position on that bill.
Mr. DINGELL. Mr. Chairman, could I request that the legislation re-

fered to, be inserted in the record at this point?
Mr. MACDONALD. If it is available, without objection, so ordered.
(See app. C, p. 239.)
Mr. KAHN. May I respond further on behalf of the Interstate Corn-

inerce Commission to the question posed by Mr. Lishman ? Clearly it is
a criminal offense to submit to the Interstate Commerce Commission
false and misleading data in applications for authorization of security
issues. •
Moreover, the Interstate Commerce Commission, under the law, is

obliged and does indeed look at the purpose of that security issue, a
matter which the SEC does not under the existing law require.
The Commission has the power and does reject security issues which
do not serve a lawful purpose under the act.
Mr. SMITH. Mr. Lishman, if I may, I would like to offer for the

record, Mr. Chairman, copies of the portions of the hearings before the
subcommittee of this committee back in 1959.
Mr. MACDONALD. Which subcommittee was that?
Mr. SMITH. The Commerce and Finance Subcommittee.
Mr. MACDONALD. I was chairman of that committee. I do not remem-

ber the hearings. [Laughter.]
Mr. SMITH. I am afraid it was before my time. This portion of the

hearings does contain a comparative analysis of the 1940 act and the
Interstate Commerce Act which, I believe, might be of some assistance
to the committee and some benefit for the record.
Mr. MACDONALD. Without objection, SO ordered.
(See app. C, p. 239.)
Mr. SMITH. I would also like to offer a copy of a memorandum that

was delivered to Chairman Staggers in October, I believe, of 1969
on the dual regulatory status of investment companies and ICC regu-
lated carriers which I again believe would be of some assistance to
the committee.
Mr. MACDONALD. Without objection, so ordered.
( See app. C, p. 218.)
Mr. LISHMAN. Returning to the ICC, was the company successful

in launching a $100 million debenture offering?
Mr. KAHN. I believe they were unsuccessful, Mr. Lishman. They

could not float it.
Mr. LISHMAN. Do you know why they were unable to float it.?

a
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Mr. KAHN. I believe the money market at that time, Mr. Lishman,
was such that they could not float it without paying interest at a
higher level than management thought was prudent.
Mr. LISHMAN. Now, according to exhibit E, which is a copy of page

4 of the prospectus of the Pennsylvania Co., the net proceeds from the
sale of debentures were to be used to purchase from Pennsylvania
Transportation Co. substantial amounts of its security holdings in
nontransportation companies at book value. Is that correct?
Mr. KAHN. I would have to accept your statement.
Mr. LISHMAN. Well, you have that page 4 of the exhibit in front

of you, and I think you will find that that is so stated.
Do you know how that book value was arrived at?
Mr. PAOLO. If I may, I would suggest, without having studied this

thing, when net book value is discussed of a particular company, it
is the net book value on the books of that particular company being
the assets less the liabilities.
Mr. LISHMAN. Is it not reasonable to assume that current market

value of the assets would be greater than their net book value?
Mr. PAOLO. Not necessarily. It could be much less or it could be

greater, sir, or it could be equal.
Mr. LISHMAN. Was any attempt made to ascertain the current

market value of these assets?
Mr. PAOLO. If I might answer, Mr. Lishman, we did not get into

this particular—the Commission is looking at that now as part of
its examination, but we never got into any analysis of this document
of which you are speaking now. The application was filed it was
inadequate at the time, and my understanding is we did nothing with it
at that point.
Mr. LISHMAN. Is it customary for ICC to make a comparison of

the net book value figures and the current market value of assets
proposed to be transferred?
Mr. PAOLO. We do that every time we examine a carrier's account,

sir • yes, sir.
Mr. LISHMAN. Is it a fact that if the—this is to the SEC—if the

Pennsylvania Co. had filed its prospectus with the SEC it would have
been required to disclose the current actual market value of the assets?
Mr. SMITH. Where they are publicly held securities, yes, sir. Where

they are not, the Investment Company Act provides that they are
the value in good faith by the board of directors.
Mr. PAOLO. In this situation one of the companies that I noticed

the name of here, of course, was not a marketable security. It was held
in total by the transportation company.
Mr. LISHMAN. Is it true that the Pennsylvania Co. has outstanding

a class of preferred stock which it not held by the railroad or its parent,
the Penn Central Co., but by public investors?

iMr. PAOLO. I believe that s correct.
Mr. LISHMAN. It is a fact, is it not, that the transfer of assets from

the railroad to the Pennsylvania Co. would have created a preference
in favor of the preferred stockholders and would have diluted the
equity and interest of the common stockholders of the Penn Central
Co.?
Mr. PAOLO. I would have to analyze the transaction more so before

I could respond to that.
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Mr. LISHMAN. Could we receive such an analysis from you, please?
Mr. PAOLO. If you could repeat the question in a letter or so, so I

understand it.
Mr. LISHMAN. Is it a fact that the transfer of assets from the rail-

road to the Pennsylvania Co. would have created a preference in favor
of the preferred stockholders and would have diluted the equity and
interest of the common stockholders of Penn Central Co.?
Mr. PAOLO. Well, it depends upon, again, what developed subsequent

to the transfer. It depends upon whether the market value was greater
than the net book. There are many intangibles here and it. depends
more on circumstances. I, at the moment, do not know what the pref-
erence of the preferred stockholders is.
Mr. LISHMAN. That is why I asked if you would supply us with your

analysis of that.
Mr. PAOLO. I would be glad to; yes, sir.
(See app. A, p. 137.)
Mr. LISHMAN. What steps has the ICC taken to protect the interest

of the Penn Central stockholders from suffering a possible diminu-
tion in value by reason of this shift of assets?
Mr. KAHN. Mr. Lishman, as you must know, the Interstate Commerce

Commission under the presently worded statute, is without jurisdic-
tion to in any way regulate the transfer of nontransportation assets.
This is one of the areas where there is a need for additional legisla-
tion. It is among the areas being considered for remedial legislation
by the Commission, and I would hope the Commission would be able
to transmit appropriate draft legislation to the committee within the
2-week period that the vice chairman indicated.
Mr. LISHMAN. Thank you.
Now, you have in front of you a packet of exhibits, packet III, and

included in it is a one-page chronology outlining the significant events
leading up to the 1970 petition for bankruptcy filed in the U.S. dis-
trict court in Philadelphia by the Penn Central Transportation Co.

Exhibit I in this packet is a letter dated July 2, 1970, addressed
to the SEC Chairman by Chairman Staggers requesting the SEC to
conduct a study of trading in the securities Of the Penn Central Co.
and its subsidiaries for the period May 1 to June 28, 1970. Has the
SEC instituted the study requested in that letter?
Mr. SMITH. Yes it has, sir, underway at the present time.
Mr. LISHMAN. 'Who is conducting this study of it on behalf of the

SEC?
Mr. SMITH. The Division of Trading and Markets.
Mr. LISHMAN. How many men have been assigned to do this work?
Mr. SMITH. I am advised by Mr. Pollack, the director of that divi-

sion,four people plus a supervisor.
Mr. LISHMAN. When were these four people assigned?
Mr. POLLACK. Well, two people were working in the trading surveil-

lance area on the questionnaires. Two other people were assigned from
a branch of investigation, and I think that the people in the surveil-
lance unit were in communication with the New York Stock Exchange
shortly after the bankruptcy or reorganization petition was filed by
Penn Central.
The people in the investigation unit shortly after that petition was

filed began to collate information that was available to us concerning
documents filed and releases made by the company system.

sz.
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Mr. LISHMAN. Has the Commission itself or any of its supervisory
personnel provided any guidelines orally or in writing for the conduct
of this study?
Mr. POLLACK. Yes. There were two principal areas which we are in-

quiring to. One is the adequacy and accuracy of the publicly filed or
publicly disseminated information and, two, whether trading by offi-
cials of the Penn Central system or persons associated with them or
entities associated with them may have traded on the basis of inside
information not available to the public or upon the basis of misleading
information.
Mr. LISHMAN. Are these guidelines in writing?
Mr. POLLACK. No. They are guidelines that we would follow in any

inquiry of this kind.
Mr. LISHMAN. When do you anticipate the study will be completed?
Mr. POLLACK. That, Mr. Lishman, is a difficult question. The secu-

rities of the Penn Central system 'are traded or were traded on, I be-
lieve, seven national exchanges as well as the major exchange, trading
in a third market as well. The magnitude of the enterprise is going to
require considerable time and effort on the part of our personnel, and
just from the preliminary inquiry that we have made I would indi-
cate that this is going to be one of the largest inquiries that we have
made in the trading area in any specific instance, and it takes months,
as you know, from the questionnaires which we have already supplied
to you, to get the basic information that you need before you can com-
mence doing the inquiry of persons or entities involved.
Mr. MACDONALD. If I can interject at that point, if that is so, and

I am sure it is, why do you not put more people on it?
Mr. POLLACK. We do not have a staff of the kind that you would

have in a large agency. What we do is, we assign people in this type
of case to work full-time on it, and we permit them to develop the
case in all of its aspects.
Mr. MACDONALD. That is not really an answer. If you said this was

an emergency, and I think in an economic way it is as much of an
emergency as the hijacking of airplanes, and the hijacking of
the airplanes, just affected a very few people really, except the idea
of it affects everybody, of course, but as I recall there was a whole
special section being added to the Department of Justice to take care
of that problem. If you said that you were in an economic emergency
about this thing, that it needed to be stopped, too, I think you would
find Congress rather receptive to giving you some more people. If you
cannot transfer people within your own agency to help out in this
emergency measure, I think perhaps the Congress would give you
some temporary help. What would you think of that?
Mr. SMITH. There are a number of competing demands upon the

Commission's time. Obviously, Mr. Chairman, and if it, in the course
of the investigation, inquiry, develops that more manpower should
be applied to it and we do not have the internal forces to do it, I am
sure we would make the appropriate request.
Mr. MACDONALD. Mr. Commissioner, I am not chiding you but your

division head has said he only has four people on it and one super-
visor, I believe, and when I used the analogy of hijacking I am
not going to say it was an economic hijack but, perhaps it was
but, in any respect it goes to a fundamental issue in our economy and,
of course, the fate bt the stock market is reflected throughout our



122

economy, and I would think it was an emergency, and either transfer
some people from other mundane jobs within the agency or ask for
more, and I am in the unusual position of urging a bureaucracy to
ask for more people.
Mr. SMITH. T wish there were more of you sir.
Mr. MACDONALD. Well, you never can tell until you make a request

how many there are of us. [Laughter.]
Mr. LISHMAN. Well, as part of the study did the SEC send out

trading questionnaires to brokers throughout the country asking for
information pertaining to trading in shares of Penn Central Co. and
any of its subsidiaries?
Mr. POLLACK. Yes sir.
Mr. LISHMAN. A; I understand, the SEC has received responses

from more than 200 brokers who represent the bulk of the total
trading.
Mr. POLLACK. Correct.
Mr. LISHMAN. Now, we recognize a, complete analysis is impossible

at this time, but we would like to ascertain whether the SEC has made
any preliminary analysis of the responses received to date.
Mr. POLLACK. We have, sir.
Mr. LISHMAN. Could you tell us briefly what the result of the analy-

sis is?
Mr. POLLACK. The analysis indicates that there was a, considerable

amount of trading which causes us the same concern that the chair-
man referred to and that we will have to make an inquiry to develop
all of the relevant facts concerning the circumstances surrounding
the trading as well as the circumstances surrounding filings and dis-
semination of information by the enterprise.
Mr. LISHMAN. Now, in cooperation with the special subcommittee

the SEC has made these responses available for inspection to mem-
bers of the subcommittee staff. Now even in advance of a complete and
detailed report there appears to be evidence indicating that a number
of serious violations of law may have occurred by corporate insiders,
by persons trading on the basis of inside information.
If you will look at exhibit J, for example, in packet III—is it

packet III, yes.
Mr. DINGELL. Mr. Chairman, while that is taking place may I re-

quest that the exhibits alluded to as they are referred to by counsel be
inserted in the record.
Mr. LISHMAN. They are already in the record.
Mr. DINGELL. They are already in the record. Very good.
Mr. LISHMAN. You will note that this exhibit J contains in the

left-hand column the names of 12 brokers. These are a selection of 12
of 25 of the brokers who appeared to have traded most heavily in the
Penn Central stock during the period involved. In the first column of
exhibit J is shown what is called the normal trading by each of these
brokers during a noncritical period of time, and the remaining columns
indicate progressively the vast increases in trading in Penn Central
stock by each of these 12 brokerage firms. The final column shows the
total volume handled by each of the respective brokers from the period
March 30 to June 26, 1970.
Now it will be seen from this exhibit that during a normal week

the 12 selected brokers handled sales of approximately 30,000 shares.

110
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But commencing in May when the directors of Penn Central Co. had
insider knowledge of the precarious financial position of the company
the 12 selected brokers' trading increased 10 times, from 30,000 shares
to 298,400 shares. Do you see that figure?
Mr. SMITH. Yes, sir.
Mr. LISHMAN. That in the following weel'i it further increased to

493,000 shares, and in the period May 25 to May 29 it hit a peak of
631,000 shares.
On May 28, public announcement was made of the inability to sell

the 100 million debenture offering, and the public then became aware
of the precarious cash position of the Penn Central Co. Thus the 12
selected brokers, who in the latter week of May sold 631,000 shares,
in June since they apparently had unloaded the bulk of their holdings,
sold 49,000 shares as shown on this exhibit. In contrast, the public,
which had first learned of the true situation on May 28, increased its
selling to 504,200 shares the next week.
Now the question I would like to ask is this: Do not these figures

indicate a reasonable assumption that someone was trading on the
basis of inside information?
Mr. SMITH. I don't believe, Mr. Lishman, from these figures alone

that you can—that it would be appropriate for our agency, that is
conducting an inquiry to draw any inferences at this time. We have
to know a great deal more about who, in fact, was selling, what infor-
mation there was at that time available to the public. There would
be a great many more facts of various kinds that we would want to
know before we reached any conclusion of possible violations.
Mr. MACDONALD. I can understand your reluctance to answer but I

think I renew my suggestion that you either transfer people within
the agency or get some more people. When I used the term economic
hijack, I hadn't seen these figures. I am not going to draw any con-
clusions either because we are going just on the basis of the figures,
and if you say there are 12 places, or whatever the figure was, that
have to be checked out, you need some people and you need them
quickly, and I urge you to do something about it.
Mr. LISHMAN. Does the SEC monitor trading in securities on a

regular basis?
Mr. SMITH. We directly monitor the over-the-counter market. We

rely on the exchanges to monitor trading on the exchanges and we
have oversight and check on their conduct of that function.
Mr. PICKLE. Mr. Chairman, might we get from the ICC an answer

to the same question which Mr. Lishman has addressed to Commis-
sioner Smith, namely, if he felt this abnormal trading could have
resulted from any inside information.
Mr. MACDONALD. Indeed, Mr. Pickle, we will address the question

to the ICC right now.
Mr. HARDIN. I think that is a matter in which the ICC would not

be involved, Mr. Chairman. I don't—the inside sales or trading is
something that the ICC would not have information on insofar as
our 
Mr. PICKLE. My question is not so much your legal obligation or

whether you are held administratively responsible in any way.
Mr. HARDIN. I understand.
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Mr. PICKLE. What is the opinion of the ICC, if you have one,
whether in your judgment, based on these figures, there could or prob-
ably was inside information?
Mr. HARDIN. Well, the figures grow and I just am not willing to

say that this would be the reason for it, Mr. Pickle. I am just not
that certain.
Mr. PICKLE. Would either of you indicate that there is a strong

indication that there might have been this possibility?
Mr. SMITH. There is enough for us to continue our study of it.
Mr. MACDONALD. Mr. Dingell. Excuse me, have you finished?
Mr. DINGELL. Mr. Chairman, I would like to have the same ques-

tion directed to our guests from the ICC that was raised, what moni-
toring do you do of stock sales that would, and information of that
sort that would, lead to your conclusion that there may or may not
be insider trading.
Mr. KAHN. None.
Mr. DINGELL. None at all?
Well, we are in this very strange position where you folks receive

the reports but you do no monitoring to find out whether there is
inside trading.
Mr. KAHN. We receive no reports from the officers, directors of

the railroads or the holding companies designated as railroads.
Mr. DINGELL. But under the exemption the ICC on most sections

relating to trading in stocks and relating to reports on financial activ-
ities inside the company, you receive the report which would give you
the information, yet you do no monitoring of the activities that would
lead you to a judgment as to whether or not there were violations of
the SEC Act or violations of the insider trading regulations of the
statute.
Mr. KAHN. I respectfully submit, Congressman Dingell, that if the

requirements of the Securities and Exchange Act in that regard are
fully applicable, and if there were violations of the provisions pro-
hibiting insider dealing on the basis of insider information, there
would be a complete remedy pursuable by the Securities and Exchange
Commission.
Mr. DINGELL. And yet you receive the bulk of the reports under

the exemptions that are afforded the companies under ICC, that is,
common carriers by rail and motor vehicle.
Mr. KAHN. That is like comparing apples and oranges, if I may

say so.
Mr. DINGELL. Well, I don't see it that way.
Mr. SMITH. I believe, Mr. Dingell, the requirements for reporting

by officers and directors of transactions in their securities on a monthly
basis is a provision of the 1934 act, and there is no exemption for
publicly held IOC regulated carriers from that requirement. They
file those reports with the SEC, sir.
Mr. DINGELL. I see, thank you, Mr. Chairman.
Mr. LISHMAN. Returning to the SEC, is it a fact that you receive

every day a report in connection with monitoring which includes a,
list of the five most active stocks on the New York Stock Exchange?
Mr. SMITH. We do, sir.
Mr. LISHMAN. Was the Penn Central ever included on that list?
Mr. POLLACK. I will.haveto supply it for the record. Offhand I can't

tell you.



125

(See app. B, p.169.)
Mr. LISHMAN. In the normal case what steps would the Commission

take when activity in a widely held stock issue increased threefold in
1 week and five- and sevenfold in the two succeeding weeks?
Mr. POLLACK. The Exchange, in this case the New York Stock Ex-

change, has a program similar to the one that we have in the over-the-
counter market, which kicks out any trading that varies from para-
meters that are built into the particular system, and if so they then
undertake a preliminary inquiry to determine whether there is some
explanation for the particular volume.
Mr. LISHMAN. Did you monitor the trading in the Penn Central Co.

during the period March 30 to June 26, 1970?
Mr. POLLACK. It would have been monitored by the New York Stock

Exchange. I cannot tell you, Mr. Lishman, whether the volume was
such under their parameters to print out this particular stock.
Mr. LISHMAN. Were any steps taken to ascertain the causes of the

increased trading?
Mr. POLLACK. They were taken after the filing of the petition for re-

organization.
Mr. LISHMAN. Did the SEC consider a suspension of trading?
Mr. POLLACK. No.
Mr. LISHMAN. Why not?
Mr. POLLACK. Because I think at that point the information con-

cerning the filing of the petition in bankruptcy was publicly known.
There had been during the early part of 1969 and continuing to the
filing 

i 
of the petition, a release of information indicating a deteriora-

tion n the financial condition of Penn Central. For example, there
had been a release, as I recall, of the first quarter's earnings which was
rather disastrous, sometime in April.
Mr. LISHMAN. Isn't it true that if you had suspended trading for 10

days, you could have ascertained these causes, made them public
through a Commission announcement and prevented the insiders from
continuing to dump their stock holdings?
Mr. POLLACK. I don't know what dumping you are referring to or

whether 
Mr. LISHMAN. I am, referring to the volume of trading that is

shown in our exhibit J which we have just gone over.
Mr. POLLACK. Well, I think Commissioner Smith has really given

you the response to the comment you made, Mr. Lishman.
Mr. SMITH. I believe, Mr. Lishman, that would assume the conclu-

sion of the inquiry.
Mr. MACDONALD. Well, no, it wouldn't, if I could interrupt. It

wouldn't. The question isn't whether or not there was this dumping,
the question is how come all this trading didn't get the SEC's more
vigorous attention and I am rather curious about that myself.
Mr. POLLACK. Air. Chairman, where you have a situation such as

this, where there is publicly available material indicating a change
in the company's financial condition, and where you have information
indicating that there have been losses of substantial amounts in the
public filings that they are making, you may well find an increase
in the volume. That would have been, had you looked at it at the time,
a possible explanation for the increase in volume. Now that they have
filed a petition in bankrup*y, the question that you ask is was all of

55-761 0-71-9
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the adverse information out sufficiently so that the investing public
had sufficient information or coequal information with those who
may have sold stock during this period.
Mr. MACDONALD. I think the main thing is, one of the points of our

inquiry into the SEC this morning is, was the SEC diligent enough,
was it really bird-dogging the stock. We heard all kinds of rumors
here on the Hill, I know I did, I don't happen to trade in the market
but, we heard all kinds of rumors so, if we heard them, you must
have heard them. What did you do about it, if anything? Just say
"Well, the public has been put on notice"?
Mr. POLLACK. I don't know what rumors you have heard.
Mr. MACDONALD. I don't think this was any real surprise to anyone

except, I guess it was, the Chairman of the ICC who said he was
surprised. [Laughter.]
That they were in financial trouble, but nobody else was. I have

known they were in trouble for over a year and I am not an insider.
Mr. POLLACK. What I am saying is, if that was so and the public

was aware as a result of the information that you obtained that they
were in trouble, that might account for your increasing volume as
the situation deteriorated.
Mr. MACDONALD. In other words, you are saying that the insiders

just were smarter than the outsiders.
Mr. POLLACK. I can't answer that question.
Mr. MACDONALD. It is not a fair one. I will withdraw it.
Mr. POLLACK. At this point that is the purpose of our inquiry.
Mr. MACDONALD. All right.
Mr. SMITH. The possibility is-
Mr. DINGELL. Could I ask a question here?
Mr. POLLACK. Yes, sir.
Mr. DINGELL. Do you have any coordination, or program for co-

ordinating, with the stock exchange to find out what circumstances
that they are monitoring would lead the SEC to think that there
might be an excessive amount of trading in a particular stock?
Mr. POLLACK. Yes, sir. Our surveillance 
Mr. DINGELL. All right, what are they?
Mr. POLLACK. Our surveillance section is in daily communication

with the New York Stock Exchange. Indeed, they file with us reports,
I don't recall the exact period, but they file a report indicating issues
that they have looked into. They have, under our division of respon-
sibility, been given the initial responsibility for this. And after the
petition in bankruptcy was filed, and after they began to pull the
clearing sheets, and after it appeared that2 as this committee started
its inquiry, this would require an intensive investigation

' 
we used

that basic information to send out the questionnaires which Mr. Lish-
man has referred to. Before you get that information you can't really
do this kind of an inquiry, and it takes time to get it.
Mr. DINGELL. Well, all right. What you are telling me here is that

really you get the information after the bankruptcy has occurred and
the innocents in the market have been fleeced.
Mr. POLLACK. We get information, sir, wherever we get some firm

indication that there is something that requires inquiry.
Mr. DINGELL. All right.
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Mr. POLLACK. So that sometimes you get it after a bankruptcy be-
cause 'You are not that smart to be able to see in a particular trading
pattern that there may be some problem that you ought to look into.
Mr. DINGELL. Well, did you get any notice from the New York

Stock Exchange that there was an excessive amount of trading going
on in Penn Central stock?
Mr. POLLACK. I can't answer that. I don't believe we did but I would

have to check it and furnish it for the record.
(See app. B, p. 170.)
Mr. DINGELL. All right, I would like to have that presented for

the record with great clarity and precision. What you are really
saying here is you finally got the word about excessive trading in
Penn Central stock after the bankruptcy was filed. When did you
begin to go into this question of excessive trading in Penn Central
stock and begin coordinating with the New York Stock Exchange on
this point to find out?
Mr. POLLACK. Our people were working with the New York Stock

Exchange shortly after the petition for reorganization had been filed
and I understand that the New York Stock Exchange had begun col-
lecting the clearing sheets which are necessary for the obtaining of
the brokers who had done the trading that you are interested in in-
quiring into.
Mr. DINGELL. All right, IIONV 
Mr. POLLACK. If I could just add one thing, Mr. Dingell, you refer

to excessive trading.
Mr. DINGELL. Let's not say excessive but extraordinary.
Mr. POLLACK. Whether the chart shows excessive, what they were

looking into I don't know, but as you look back on the chart you can
see an increase in the trading and some of it is concomitant with the
deterioration of the condition of the Penn Central system.
Mr. DINGELL. I want to yield to my friend, but just one question.

But what you are saying here really is you have an admirable system
of finding out when the horse has been stolen so you can run in and
lock the barn door. I am asking you to tell us what information or
what devices you have to find out that these companies are in trouble

-4 and there might be insider trading going on that ought to be stopped
before it takes place. Tell me one thing that you are doing in this
particular area.
Mr. POLLACK. Well you can't find it out, sir, before it takes place.

What you can see 
Mr. DINGELL. Well you had 
Mr. POLLACK (continuing). Is an increase in trading. When you

find there has been an increase in trading and you don't find any
public explanation for it which satisfies you, then you will make an
inquiry. When you go and you inquire, you will then find out whether
and who has done the trading.
Mr. DINGELL. Well you had between March 30 
Mr. POLLACK. Let me tell you one thing.
Mr. DINGELL (continuing). And April 3, and May 28-29, a tre-

mendous upswing in trading. Didn't the SEC have any information
as to this upswing in the volume of shares traded during that period?
You got your first information as to upswing in trading in June after
the petition in bankruptcy was filed, is that what you are telling the
committee?
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Mr. POLLACK. That information as to trading was not necessarily—
don't know whether we had it. It would be available in the exthange

doing the monitoring. If I can just finish, sir, but what I want to say
to you is that on April 22, for example, to just pick one item, the Penn
Central Transportation Co. announced that its operating results for
the first quarter of 1970, I understand, showed an operating loss for
the quarter of some $62 million.
What I am saying is that after that you may find that there was an

increase in trading. The person who is doing the surveillance, if the
machine showed the increase in volume because of the parameters
that had been set, would have made some sort of an inquiry. Now they
may have determined, I don't know—
Mr. DINGELL. I want you to tell this committee or to find out or the

SEC to find out for this committee or the staff director to find out, what
the New York Stock Exchange's rules are on this and what steps were
taken by the New York Stock Exchange and when they first found
out about this upswing in trading and whether they expressed any
concern and what the level of action by them was in both taking dis-
ciplinary action internally and also in advising the SEC.
Mr. Chairman, I yield back the time and I hope the staff will go into

the question later.
Mr. MACDONALD. Mr. Rogers.
Mr. ROGERS. I understood you to say you didn't know what the

criteria were that the stock market used to decide whether they should
watch stock sales, when they report to you; is that correct?
Mr. POLLACK. They have standards which they have set which will

be established on the basis of the price of the stock with certain vari-
ables. When the stocks exceed those variables they will be reported out
to the people who are doing the surveillance. They will then look at
them to see whether there is some public information which they think
is adequate to explain what has happened in the market. If there isn't
they may make an inquiry. For example
Mr. ROGERS. I understand that. I don't need to go any further, thank

you on that.
What I am saying is, I understood you to say you didn't know what

those were.
Mr. POLLACK. I don't have them in my mind, sir.
Mr. ROGERS. Have they been approved by the Commission?
Mr. POLLACK. I don't know whether we have officially approved

them, sir. But they have similar standards to the standards that we
use in the over-the-counter market.
Mr. ROGERS. Well, similar—are they the same as what you use on the

over-the-counter market?
Mr. SMITH. Mr. Rogers, the standards that are used are different

depending upon the market, and depending upon the volume of ac-
tivity, the volatility in both volume and price of the particular security,
and in none of the stock watch programs that I am familiar with do
we announce and let people know what our parameters are.
Mr. ROGERS. I think this would be common knowledge, wouldn't

it--
Mr. SMITH. No, no.
Mr. ROGERS (continuing). Pretty much as to when you would trigger

an investigation. You mean on the market they don't know?
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Mr. SMITH. The self-regulatory groups themselves know the param-
eters that are programed in but they are not known to the general
investing market.
Mr. ROGERS. Well, have you approved these parameters that the

stock market uses?
Mr. SMITH. Specific parameters the stock market has used in the

Penn Central, I don't know that.
Mr. ROGERS. I think they ought to be put in the record if you know

them or not, and if you don't approve these, how do you know that
they are sufficient to alert you and you, in turn, to alert the public?
You don't know what they are?
Mr. SMITH. We know what they are. We have not announced what

they are.
Mr. ROGERS. I understood you didn't know. You say they are theirs;

well, submit it for the record if you would, then, please.
Mr. POLLACK. If we would submit it for the record you would sub-

ject the whole objective of the program 
Mr. MACDONALD. Let's get an answer to the question, it is a good

question. Can it be supplied for the record or if it can't how does it
embarrass you to do so. If you would explain it to us, we don't mean
to be unfair. If there is some practical reason why you don't either
OK or not OK standards, just tell us. We are not going to be unrea-
sonable about it.
Mr. SMITH. The reason we don't permit people to know our param-

eters in surveillance of the over-the-counter market is it lets people
who would otherwise intend to manipulate the market know how far
they can go without being picked up.
Mr. ROGERS. I understand that and I won't ask you.
Mr. SMITH. And the same thing is true for the New York and

AMEX and other markets.
Mr. ROGERS. What I am saying, from the testimony, you don't even

know what the stock market standards are, from the testimony I un-
derstood. Do you or don't you and I would like that for the record?
Mr. POLLACK. We undoubtedly have those standards, sir. I don't

have those in my mind to discuss them.
Mr. ROGERS. I understand that. I would like that for the record,

Mr. Chairman, and how often you review those and if you think they
are sufficient and, if so

' 
when you analyze this, why wasn't this trig-

gered in time for you to do something on this Penn Central case. Let
me pursue this.
Mr. SMITH. We will supply for the record a description of the stock

watch activity in this security.
( See app. B, p. 170.)
Mr. ROGERS. And how often you revise it and if you give approval

or you don't, and if you did approve the present standards they are
using, the parameters, and if they are sufficient, and why, if they
are sufficient, wasn't this Penn Central case triggered and given to
you if, in your inquiry, you find there was this excessive selling.
Let me just ask one more question, if you would supply that for

the record.
I also would like for the record the names of the employees doing

this investigation, when they were assigned, and if they are continuing
on this. It is my information, at least we had heard, you only had
one man assigned until just recently; is that true?
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Mr. POLLACK. I have the people here. My understanding, sir, is that
we have had people in the surveillance section collecting those ques-
tionnaires since July 6, and that we have two people, plus a super-
visor in the investigation section working on this.
Mr. ROGERS. Devoting their full time to this.
Mr. POLLACK. I have the gentleman here, I can find out.
Mr. ROGERS. That is all I want to know.
Mr. MACDONALD. First of all, would you identify yourself for the

record.

STATEMENT OF WILLIAM KUEHNLE, SECURITIES AND EXCHANGE
COMMISSION

Mr. KUEHNLE. William K-u-e-h-n-l-e, I have been devoting sub-
stantially my full time but you have to understand in the logistics of
this you really have to have the trading questionnaires first to find
out who has been selling. Then you can pursue that and it has taken
us considerable time in getting these questionnaires back because of
enormous trading, something like 7 million shares over a 3-month
period.
Mr. MACDONALD. How many people have you had working with you?
Mr. KUEHNLE. There is one other working with me.
Mr. MACDONALD. That is one.
Mr. KUEHNLE. Also two people from our market surveillance.
Mr. ROGERS. Have all of you been devoting full time or not? Would

you say substantially?
Mr. KUEHNLE. I would say substantially full time.
Mr. ROGERS. Have all of you been doing that?
Mr. POLLACK. Two in the market surveillance section on the ques-

tionnaires.
Mr. ROGERS. Have all of you been devoting full time or just you?
Mr. KUEHNLE. All substantially, I would say.
Mr. ROGERS. I would like to have it more specific. If you would

supply for the record what substantial means, in your language, I
don't know what it means, and how long you have been working.
Mr. MACDONALD. Percentagewise, can you do it percentagewise, 80

percent of your time, 90, 20 ?
Mr. KUEHNLE. I think logistics have to be taken into consideration.
Mr. ROGERS. I just want to know the time you are spending and how

many of you are doing it.
Mr. SMITH. We will supply it for the record.
(See app. B, p. 173.)
Mr. PICKLE. I would like to ask a question of the SEC relative to

the parameters or guidelines that the stock exchanges furnished. Have
there been instances based on information given by the New York
Stock Exchange, given to the Surveillance Committee that the SEC
has taken action to stop the sale, curtail the sale of securities over the
market?
Mr. POLLACK. Yes, sir.
Mr. SMITH. Yes, there have been.
Mr. PICKLE. Many instances?
Mr. POLLACK. We have had one that is similar to this in the Westec

case where we took both civil action and we took criminal action.
. •
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Mr. PICKLE. Were you able to take action within a period of 30 or
60 days? What was the time interval from the time the information
was given to you until the action was taken?
Mr. POLLACK. That was a lengthy investigation. It took a long

period of time from the time we made the investigation until we took
injunctive action. But what will happen, sir, if there is something
that the exchange is aware of, they have the power to suspend trad-
ing and we have the power to suspend trading and so you will find
from time-to-time that they may suspend securities that are traded
on the exchange. We will suspend securities both that may be an the
exchange and that are over-the-counter markets.
Mr. PICKLE. So there have been instances of curtailments.
Mr. POLLACK. Yes, sir.
Mr. PICKLE. Were they in volumes larger than the Penn Central?
Mr. POLLACK. I think the volume is only meaningful in terms of

the particular events that are occurring, sir, plus the fact that at this
point, as we say, we have concern that we are making an inquiry, but
whether when we get finished with this investigation what we will be
able to do would be foolhardy for me to attempt to tell you at this
time. All that we have seen is that there is a large volume of trading,
there were a series of events here that took place in a fairly concise
period of a deterioration in the company. Whether the people on the in-
side or people associated with them had the benefit of information
that should have been publicly disclosed is something that we intend
to inquire into.
Mr. MACDONALD. As you gentlemen can tell, I think, the subcommit-

tee is a little, not upset particularly, but perhaps confused about the
relationship between the SEC and the stock exchanges and I, for one,
and you don't have to reveal what is in the rules of either or how
you differ, but do you approve the rules of the various stock exchanges,
either by gentlemen's agreement or by regulation?
Mr. SMITH. Under section 19(b) of the Securitiesand Exchange Act

we do have review authority over certain specified rules and regula-
tions of the exchange.
Mr. DINGELL. Mr. Chairman, that is not a responsive answer.
Mr. MACDONALD. I will yield to you in a minute, John. About that, if

you do have the right to approve, and you don't publish whether or
'not you have approved it but the stock exchange has set up its rules
and if they are not revoked, and everyone, you know, the speculators
know that you have approved it, so I really don't understand under
those circumstances why you are so reluctant to let people know how
far they can go, because they do know the rules of the stock exchanges,
don't they and, therefore, if you haven't objected to the stock exchanges
then they know how far they can go?
Mr. SMITH. I think we are talking about two things, two different

things.
The rules of the stock exchange are known. We were talking about

stock watch kickout parameters. They are not rules.
Mr. MACDONALD. Would you put that into layman's English for me?
Mr. SMITH. Well, if there is a certain amount of activity in a stock,

if volume goes above a, certain amount, perhaps associated with a
price change of a certain amount, the thousand or so securities traded
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on the New York Stock Exchange where behavior goes beyond ft
certain standard that is programed into the computer, they are re-
ported out and then inquiries are made in their stock watch program
and something comparable to what we do in the over-the-counter
market although we have no volume information for that market,
we have to go solely on price. Then inquiries are made to attempt
to find out whether there is an explanation of the activity in the
stock. And many stocks have high degrees of volatility both in price
and in trading amounts. Many inquiries don't result in suspensions

' or injunctive actions because there is some apparent explanation for
the increased activity.
It is not a matter, I think, of unpublicized rules. The rules are clear,

in the sense that you cannot manipulate the market, insiders cannot
trade on the basis of material information known only to them, those
are the rules.
Mr. MACDONALD. That is why we are holding the hearing today.

We thought maybe the rules were better.
Mr. SMITH. And we are conducting a study.
Mr. MACDONALD. On that point what is the relationship between

the SEC's ability to prevent trading and that of the stock exchange?
You operate in two separate spheres completely or do you coordinate?
Mr. SMITH. My understanding is there is a high degree of coordina-

tion between their stock watch programs, both the New York and
AMEX, and the SEC's on trading in the markets.
Mr. MACDONALD. What form does the comity take?
Mr. POLLACK. They will take primary responsibility for stocks

listed on their exchange and they will conduct inquiries. In some
instances, recently, for example, one of the exchanges, on the basis
of its surveillance, determined that it could not complete the inquiry
because of the absence of the investigatory jurisdiction that it had,
and it would then turn that over to us and we would endeavor to
complete it.
Mr. MACDONALD. How quickly would the thing occur and how

quickly could you get an action on it?
Mr. POLLACK. It would depend. If they could come—for example,

we could suspend a trading in a stock in 24 hours time if that were
necessary. In some cases it may take a couple of weeks or a month to
do an inquiry. It all depends upon the scope.
Mr. MACDONALD. How many people do you have in your division

doing the monitoring of the fluctuations?
Mr. POLLACK. Let me get the exact number, if I can—eight people.
Mr. MACDONALD. Eight people, and they monitor all the stock

exchanges in the United States.
Mr. POLLACK. Well, as I said
Mr. MACDONALD. What was the volume last year in the exchange of

stocks and bonds?
Mr. POLLACK. I can supply that for the record but first it may be

helpful to you, Mr. Chairman-
-Mr. MACDONALD. Please supply it for the record but for purpose of

conversation give a rough guess.
Mr. POLLACK. I don't know. I can't give you the figure off hand.
Mr. MACDONALD. Mr. Commissioner, can you give a guess, gestimate,

I should say.

-7
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Mr. SMITH. The volume of trading on the New York Stock Ex-
change?
Mr. MACDONALD. No, all stock exchanges in your jurisdiction.
Mr. SMITH. New York would be perhaps 75, 80 percent of all.
Mr. -MACDONALD. Yes.
Mr. SMITH. It would be well over a billion shares.
Mr. MACDONALD. That is just in New York. And you have got eight

people to check all that out.
Mr. POLLACK. No, sir. May I explain under the system of the statute,

the exchanges are given fairly comprehensive self-regulatory func-
tions. Indeed, to avoid duplication they do the surveillance on listed
stocks. We do it over-the-counter because there isn't a self-regulatory
organization that can do that type of surveillance in the over-the-
counter market. In the coming year we hope the National Association
of Securities Dealers as a result of the automated quotation system
they are putting in can take part of this load, but the exchanges regu-
late their markets under the statute the way it has been set up so that
they have primarily responsibility to insure that the trading on their
markets is done in a fair and orderly fashion.
Mr. MACDONALD. Right. But you still have jurisdiction over them so

you have got the ultimate responsibility, right?
Mr. POLLACK. Correct.
Mr. MACDONALD. You use them as the Congress uses you as a regu-

latory arm, right?
Mr. POLLACK. That is right, sir.
Mr. MACDONALD. Roughly, but isn't that analogous?
Mr. POLLACK. That is right, sir.
Mr. MACDONALD. But the Congress seems to stay on the regulatory

agency more than you do on the stock exchanges.
Mr. POLLACK. If you talk to the stock exchanges, sir, I think they

might dispute that with you.
Mr. MACDONALD. Maybe it wouldn't be a bad idea to get someone

from the New York Stock Exchange down here.
Mr. POLLACK. I think they are very proud of the program they do

in the market surveillance and they would feel, as I have just expressed
to you, sir, that we, perhaps are sometimes too pushy. But this will
often happen where people have oversight functions, as you well
know.
Mr. MACDONALD. It always happens.
Mr. Dingell, do you have any questions?
Mr. DINGELL. Mr. Chairman, I simply wanted to observe here that

we still have not been told what device they have between the Com-
mission and the exchange to tip them off as to when a large burst
of trading is taking place that needs a look at by the Commission,
and what the tools are to suspend trading and how the suspension
of trading would have been achieved in this case, and why it was
not, why there was not a suspension of trading achieved at an earlier
time through this device. And I think it would be very well for us
to have the New York Stock Exchange before us to get some answers
to them. I would like to get some further answers but I am going to
request the staff be instructed to pursue this further by correspond-
ence and the correspondence be incorporated in the record.
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(See app. B, p. 178.)
Mr. MACDONALD. It is 10 past the hour and Congress is in session.

I would like to ask if you can keep yourself available for a reopen-
ing of the hearing next week sometime. It is not within my power to
set a fixed date but it will be next week sometime.
Mr. SMITH. I would like to explain that the chairman of our com-

mission was not present today because he was attending a conference
of the State Securities Administrators in San Diego and was unable
to be present.
Mr. MACDONALD. We know you did a good job representing him.
In the closing statement—I guess we had better hold on to it.
Thank you very much, gentlemen. The hearing is adjourned subject

to the call of the chair.
(Whereupon, at 12:10 p.m., the hearing was adjourned, subject to

the call of the Chair.)



135

APPENDIX A

October 1, 1970

Honorable Dale W. Hardin
Vice Chairman
Interstate Commerce Conmission
Washington, D. C.

Dear Mr. Hardin:

During your testimony at the public hearing held by this
Subcommittee on September 24, 1970, it was determined that certain
additional information, as listed below, would be supplied for the
record. The Subcomittee would appreciate being supplied with this
material at your earliest convenience.

The material to be supplied for the record is as follows:

1. A statement of the date on which the ICC first
obtained a copy of the offering circular dated
May 12, 1970. If this circular was not filed
with your agency, please indicate whether it
should have been filed (Transcript p. 17).

2. A statement whether the offering circulars dated
April 27 and May 12, 1970 are substantially
identical with the exception of the addition of
the names of the members of the underwriting groups
in the May 12 circular (Tr. p. 18).

3. Copies of five offering circulars filed with your
agency which include all the information required
of prospectuses filed with the SEC as set forth
in Schedule A of the Securities Act of 1933 (Tr. p. 30).

4. A statement of the requirements for registration as an
investment company with the ICC and the requirements
for issuance of securities by such a company (Tr. pp 41-42).

5. A list of activities prohibited to investment companies
registered with the ICC and a statement whether trans-
actions between affiliates of an ICC investment company
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Hon. Dale W. Hardin
October 1, 1970
Page 2

are prohibited or delimited in any way (Tr. p. 42).

6. A clarification of the limitations on the debt
Issuances of ICC investment companies (Tr. p. 40).

7. An indication whether ICC investment companies are
permitted to loan money to their parent companies
or to guarantee the obligations of their parents
(Tr. p. 40).

8. A statement whether the proposed transfer of assets
from the Penn Central Transportation Company to the
Pennsylvania Company could have created a preference
in favor of the preferred stockholders of the Pennsyl-
vania Company and thereby have diluted the equity and
Interests of the common stockholders of Penn Central
Company (Tr. p. 51).

Although not specifically requested for the record, please also furnish the
Subcommittee copies of the five most recent offering circulars filed with
the ICC prior to September 24. 1973, if not included in item 3, above.

The Subcommittee also requested an analysis of the differences in
accounting treatment by the ICC and SEC with respect to the issuance and martet-
ing of securities. We understand that this will require additional time to
prepare because of the coordination necessary. Your report on this particular
item can follow your responses to the other items requested.

Your continued cooperation with the Subconnittee will be
appreciated.

Sincerely,

HARLEY O. STAGGERS
CHAIRMAN
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3ntersstate Commerce Cormnition
tillai‘bington, 20423

OFFICE OF THE CHAIRMAN

October 15, 1970

The Honorable Harley 0. Staggers
Chairman
Special Subcommittee on Investigations
Committee on Interstate and Foreign Commerce
House of Representatives
Washington, D. C. 20515

Dear M. Chairman:

This has further reference to your letter of October 1, 1970,
addressed to Vice Chairman Hardin, listing the material to be supplied
for the record as determined during the course of the Special Subcommittee
on Investigations hearing on September 24, 1970.

The responses enumerated herein correspond to the numbered
questions in your letter as follows:

1. The ICC first obtained a copy of the offering circular
dated May 12, 1970, on May 19, 1970. It was never officially filed with
the ICC but was acquired by the Bureau of Accounts audit staff at the
company's offices in Philadelphia. An application to issue the $100 million
debentures had been filed with the Commission in April but was incomplete,
e.g., missing from the application were the price, underwriting discounts,
interest rate, and redemption price. When these amounts were determined
they would have been filed with the Commission together with any amendments
such as the revised circular. The missing data never was filed. It cannot
be said that the company was delinquent in filing the revised circular since
they may have been waiting until all of the missing data could be supplied.
The applicant has now requested withdrawal of the application.

2. The offering circulars dated April 27 and May 12, 1970, are sub-
stantially identical aside from the addition of the names of the members of the
underwriting groups and certain updating in the May 12 circular. The only
substantive changes (1) add an option that the holder of each debenture shall
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have the right, to be exercised within the 45-day period ending on
March 1, 1975, to have the principal of his debentures or any portion
thereof which is a multiple of $1,000, mature on June 1, 1975, and (2)
amend the mandatory sinking fund provisions to provide for an annual
payment beginning in 1976 of 5% of principal amount of debentures
outstanding instead of an amount sufficient to redeem $5 million principal
amount of debentures.

3. Sections 20a and 214 of the Interstate Commerce Act (Act)
require that interstate railroad and motor carriers obtain this Commission's
authorization to issue securities, with certain exemptions. Section 5(3) of the
Act provides, in essence, that whenever a person which is not a carrier is
authorized by order of the Commission to acquire control of more than one
carrier, such person shall to the extent provided by the Commission in such
order be considered a carrier subject to the reporting, accounting and
securities provisions of the Act. In general the Commission has subjected
holding companies to the said provisions of the Act if their major interest was
in transportation and has not subjected holding companies whose major interest
was in non-transportation activities. In marginal cases holding companies were
subjected to the reporting and/or the accounting provisions of the Act but not to
the securities provisions.

In the early sixties there were relatively few non-carrier holding
companies in control of carriers but in the last five years the number has
increased. In recent times there have also been relatively few applications for
authority to issue securities to the general public by either carriers or holding
companies subject to the Act, the emphasis being on private placement,
borrowings through banks and other institutions, financing without use of
securities such as open account advances, credit agreements, security agree-
ments, etc., and in the case of railroads equipment trust agreements. The
latter is in form public financing but is generally limited in practice to institu-
tions, and is a popular means of raising funds since title to the equipment is
placed in a trustee, thus insulating it from inclusion in the railroad's assets in
the event of reorganization. Certain railroads that otherwise would not be able
to obtain financing are thus able to finance equipment purchases at reasonable
terms.

In all applications for authority to issue securities by carriers
or holding companies to the general public a prospectus is required in
connection with the application, which prospectus is reviewed along with the
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:application and changes in the prospectus are required if deemed necessary.
There is no statutory or regulatory requirement that the prospectus conform

, in all respects to that required by the Securities and Exchange Commission.
As the basis for a preliminary prospectus, however, the Commission has
required that such prospectus include information required in Form S-1 or
Form S-2 registration statements under the Securities Act of 1933 issued by the
Securities and Exchange Commission (copies attached). The prospectus is
then subject to further revision on review by this Commission when deemed
desirable.

Attached are five of the most recent prospectus filed with the
Commission involving proposed issuance of securities to the general public,
as well as three recent circulars relating i;o proposed issuance of equipment
trust certificates.

4. As indicated in our answer to Question 3, holding companies may
be subjected to reporting, accounting, and securities provisions of the Act in a
proceeding under Section 5 of the Act. There is no requirement as such for
registration as an investment company. Holding companies thus subjected
are considered for such purposes to be carriers. Attached are rules and
regulation; governing securities provisions of the Act. The Commission does
not have statutory authority to regulate holding companies in control of one
carrier or a single integrated system of carriers, and holding companies
subjected under Section 5 to the Commission's jurisdiction for reporting,
accounting, and securities issuance are limited in number.

5. Holding companies made subject to the Act are required to
comply with the reporting, accounting and securities provisions prescribed
by the Commission. This Commission lacks statutory authority to regulate
transactions between carriers and holding companies unless such transactions

involve the issuance of securities. In addition, where carriers or holding
companies have a proceeding pending before the Commission, restrictions
may be imposed as a condition of approval of such transaction, which conditions
may limit inter-company dealings if there is a sound basis for imposing such
conditions.
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The Commission's lack of statutory authority to regulate
-carrier financing which does not involve the issuance of securities is a gap
long recognized by the Commission, and legislative recommendations to

-- correct this gap were made by the Commission in its annual report to
Congress in 1952, 1953, 1954, 1955 and particularly in 1959. If the Com-
mission had authority to regulate all financing of carriers, a certain number
of intercompany transactions involving carriers and their holding companies
could have been regulated. Legislative proposals requesting authority to
regulate intercompany transactions between holding companies and carriers
under their control have recently been submitted to Congress on October 6,
1970.

While recognizing the need for general statutory authority
the Commission has imposed restrictions quite frequently on carriers with
respect to dividends, use of proceeds, etc., in instances where carriers
were overcapitalized or were in some other manner failing to maintain what
the Commission regards as good standards. Such restrictions necessarily
were always done in the form of conditions relating to some pending proceeding
such as applications under section 5, 20a or 214 of the Act. More recently
such restrictions were imposed in certain cases involving holding companies.
In Finance Docket No. 26056, The Greyhound Corporation Securities, decided
May 14, 1970, the Commission imposed the condition that without the express
approval of the Commission no carrier controlled by The Greyhound Corporation,
a holding company, shall (1) make any advances to affiliated companies, (2)
encumber any of its assets for noncarrier purposes, or (3) engage in any other
intercompany property transaction. In a proceeding in No. MC-F-10486,
Matlack, Inc. - Control & Purchase -Baggett Bulk Transport, Inc., decided
April 7, 1970, the Commission imposed a condition that Matlack, Inc., and
any carrier subsidiary thereof shall not without the express approval of the
Commission (1) declare or pay any dividends, (2) make any advances to
affiliated companies, (3) encumber any of its assets for noncarrier purposes
or (4) engage in any other intercompany property transactions. In other
proceedings the Commission reserved authority to issue further orders if
such should seem necessary and section 5(9) of the Act provides that the
Commission may from time to time, for good cause shown, make such ordcrs,
supplemental to any order made under paragraph (1), (2), or (7) of that section
as it may deem necessary.
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6. There is nothing in the act or in the Commission's security
regulations concerning limitations of debt securities for holding companies
which have been subjected to the securities provisions of the Interstate
Commerce Act. However, debt limitations have been imposed in a long line
of Commission decisions going all the way back to Securities of Louisville 
& Nashville R.R. 76 ICC 718, decided 1923, based on the concept that the
capitalization of a corporation should not exceed its capitalizable assets.
Capitalization is defined as the sum of capital stock, premium on capital
stock and outstanding long term debt, while capitalizable assets are
primarily working capital, operating property and investment securities at
current value. Accordingly, an applicant will not ordinarily be permitted to
increase its capitalization by the issuance of bonds or other debt securities
unless it has sufficient capitalizable assets to support the issue. However,
security issues have been approved when overcapitalization exists in cases
where the Commission found that the overcapitalization was a temporary
situation and would be overcome by favorable earnings. Conditions to such
an approval have usually been imposed such as restricting the payment of
dividends or requiring an infusion of additional equity capital.

7. As indicated in the reply to Question 5, carriers and holding
companies may make loans to each other without Commission authorization
unless such loans involve the issuance of securities or the assumption of
obligation and liability in respect to securities, in which event authorization
would be required from this Commission under section 20a or 214. The only
exception to the above would be in instances where in an appropriate proceeding
filed before the Commission, restrictions on intercompany transactions were
imposed. The legislative proposals submitted to Congress on October 6, 1970,
were designed in large part to obtain statutory authority to control such
trans actions.

8. The proposed transfer of assets consisting of stock held in
affiliated companies by Penn Central Transportation Company to Pennsylvania
Company (Penna. Co.) could have created a preference in favor of preferred
stockholders under certain circumstances; for example upon dissolution of
Penna. Co. where the assets that were passed down were valued at amounts
considerably below their fair market value and the assets of Penna. Co. were
not otherwise sufficient to retire preferred stock at par value. However, it
can also be argued that the transfer could be detrimental to the preferred
shareholders if the assets were valued at amounts in excess of their fair market
value since the new debentures would have a prior claim over the preferred
stockholders.

55-761 0 - 71 - 10



142

But in this instance the question is moot because the preferred
stockholders of the Penna. Co. were all former owners of Buckeye Pipe
Line Company (Buckeye) common stock who had conversion privileges to
exchange their Penna. Co. preferred stock for common stock of Norfolk &
Western (N&W), and upon dissolution would have exercised their conversion
privilege.

Stockholders of Buckeye exchanged their common shares for
$100-par-value 4 5/8 percent cumulative preferred stock as part of the
transaction where Penna. Co. acquired control. Penna. Co. issued 705,898
shares on July 24, 1964.

The merger agreement with Buckeye provided that the holders
of preferred stock could exchange their stock for N&W common stock. The
initial optional redemption price was also subject to adjustments to protect
the holders of preferred stock against dilution of their rights.

The agreement also provided that the Penna. Co. would deposit
in escrow pursuant to an escrow agreement with the Chemical Bank New York
Trust Company of New York, New York, N&W common stock (shares) as will
be necessary to meet the demands of the preferred stockholders.

An analysis of the preferred stockholders at September 30,
1970, who have converted their Penna. Co. preferred stock to N&W common
stock is as follows:

Number of Penna. Co. preferred shares
issued at July 24, 1964 705,898

Conversions to N&W common stock
year 1968 73
year 1969 39.
January 1, 1970 to

September 30, 1970 225,7l
TOTAL CONVERTED 225 983

Number of shares outstanding at
September 30, 1970 479,915
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From the above analysis it is clear that there was considerable
activity in 1970 and that there will be a considerable number of preferred
shareholders of Penna. Co. who will also exercise this conversion privilege
in the near future. The primary reasons for the conversion are that because
of the interruption of dividend payments by the Penna. Co. and the subsequent
loss of income to these preferred stockholders, and the financial problems
of Penna. Co. 's parent, the Penn Central Transportation Company.

In conclusion, the question of dilution of equity of the common
stockholders because of an intercompany transfer of assets which may benefit
the preferred stockholders is not a material factor in this transaction,
principally because of the conversion privilege to N&W common stock which
we presume will eventually be exercised by the majority of the preferred stock-
holders. Therefore, the transfer of assets between the two corporations at
other than fair market value would have no affect on the stockholders' rights,
primarily because of the conversion option to N&W common stock.

Our concern in intercompany transactions are where assets
are being transferred from the carrier at amounts substantially below fair
market which will result in a dissipation of these assets.

We are also concerned where assets are transferred between
companies to show profits, particularly where the carrier is filing an
unconsolidated report which could mislead investors and others as to the
profit performance of the carrier. This is particularly important when the
assets of the carrier are a major investment in a holding company structure,
and where a misstatement of earnings could be a factor in evaluating the
overall performance of the holding company by financial analysts and
investors.

The company representatives claim that the net book value at
which the stock was being transferred was very close to fair market value.
Although the proposed transfer of common stock of Manor Real Estate Company
and Despatch Shops Inc. did not take place, there was a transfer of the cdmmon
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'stock of Clearfield Coal Company on March 31, 1970. In our investigation
into the Penn Central Transportation Company and its affiliates, we are
-reviewing all major intercompany transfers of assets between the various
companies affiliated with Penn Central Transportation Company and the
transfer of the assets and resulting reporting of profits on the Clearfield
Coal Company transaction will be thoroughly analyzed.

The requested analysis of the difference in accounting
treatment by the ICC and SEC with respect to the issuance and marketing
of securities is in process and will be submitted to you at the earliest
practicable date.

If there are further questions on any of the matters discussed
herein please do not hesitate to call upon me.

Sincerely yo‘s,

6C
Geor M., Staff .r

hairman

Enclosures
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3nteristate Commerce Commi5Eiloit
WaSbington, D.C. 20423

OFFICE OF THE CHAIRMAN

November 25, 1970

Honorable Harley O. Staggers
Chairman
Special Subcommittee on Investigations
Committee on Interstate and Foreign Commerce
House of Representatives
Washington, D. C. 20515

Dear Chairman Staggers:

This has further reference to your letter of October 1,
1970, addressed to Vice Chairman Hardln, particularly to the
penultimate paragraph regarding the sul)mission of an analysis
of the differences in accounting trea,ment of certain material
items by this Commission and the Securities and Exchange Com-
mission.

• As stated in the testimony of Mr. Matthew Paolo, Director
of our Bureau of Accounts, before the Subcommittee, there are
a few items in which our accounting rules differ from gen-
erally accepterl P:counting principles adhered to by SEC.
These items, lereinafter discussed, are: (a) Deferred In-
come Taxes, (b) Material Prior Period Items, and (c) Con-
solidation of Subsidiaries.

(a) Deferred Income Taxes. The matter of accounting
for deferred income taxes has been the subject of several ICC
proceedings. The Twelfth Report by the Committee on Govern-
ment Operations, on the report from its Subcommittee on Legal
and Monetary Affairs, entitled "Railroad Accounting Procedures,"
submitted to the House of Representatives, 85th Congress, 1st
Session (House Report No. 1167) on August 14, 1957, recommended
that the ICC consider institution of rulemaking. procedures with
a view (1) to conforming financial statements submitted to
stockholders and investors to generally accepted accounting
principles, and (2) to establishing reserves for deferred
Federal income taxes.
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By Notice dated February 9, 1959, copy enclosed, the ICC
issued a statement setting forth its policy with respect to
Accounting for Federal Income Taxes. This Notice provided
that the amount of reduction in Federal income tax payments
realized for each year and the accumulated sum for the current
and prior years due to use of accelerated depreciation in tax
returns will not be recorded in the accounts, but will be dis-
closed by explanatory notes in reports filed with the ICC.
Carriers were urged to disclose the same information in re-
ports to stockholders and others. On February 1, 1963, as a
culmination of a proposed rulemaking procedure, the ICC issued
a report and order in docket No. 34178, Accounting for Federal 
Income Taxes Under New Depreciation Guideline Lives and Invest-
ment Tax Credit (copy enclosed). For reasons stated therein
it concluded no change in the accounting rules was necessary
and affirmed its policy statement set forth in the Notice of
February 9, 1959.

In 1960 the ICC instituted rulemaking procedure relating
to the applicability of its accounting rules to financial
statements of carriers contained in reports to stockholders
or otherwise released to the public. By report and order
dated January 25, 1962, in docket No. 33581, Financial State-
ments ReleaseCI by Carriers (copy enclosed), it found that,
"Carriers desiring to do so may prepare and publish financial
statements in reports to stockholders and others, except in
reports to this Commission, based on generally accepted ac-
counting principles for which there is authoritative support,
provided that any variance from this Commission's prescribed
accounting rules contained in such statements is clearly dis-
closed in footnotes to the statements."

From the foregoing it can be seen that, although the ICC
- --does not permit carriers to record provision for deferred

income taxes in its accounts, the effect of the various ac-
counting methods permitted for income tax purposes is clearly
disclosed in annual reports filed with us and in reports to
stockholders and others. Of course, the basis of the ICC
ruling is "The present day shipper should not be required to
provide from current freight rates for possible increased tax
rates of the indefinite future."
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(b) Material Prior Period Items. The Commission is con-
tinually striving to conform its accounting rules to generally
accepted accounting principles as promulgated by the Accounting
Principles Board of the American Institute of Certified Public
Accountants, whenever possible in the light of its responsi-
bilities under the provisions of the Interstate Commerce Act.

In December 1966, the Accounting Principles Board issued
an opinion with respect to accounting and reporting of Extra-
ordinary Items and Prior Period Adjustments. After consid-
erable study, review and consultation with other regulatory
agencies, including SEC, we issued on May 25, 1967 a Notice
of Proposed Rulemaking relating to this matter. Final order
prescribing amendments to the Uniform System of Accounts was
issued on September 1, 1967. The rules prescribed conformed
generally to the Opinion except that we provided for inclu-
sion of material prior period items in the income statement,
whereas under generally accepted accounting principles they
are treated as adjustments of the beginning balance of sur-
plus or retained income. We should bear in mind that such
items, using the Board's language, are "rare." The effect of
either procedure is the same on a company's financial posi-
tion at the end of any given year. The ICC requires full dis-
closure and explanation of such items. We were unable to
follow the method prescribed by the Board since our rules pro-
vide that carriers' reports must be in accordance with its
books of account and we allow no adjustment in the accounts
once they have been closed for the year and the annual report
filed.

(c) Consolidation of Subsidiaries. The ICC requires
companies subject to its jurisdiction to file unconsolidated
financial statements and to carry their investments in other
companies at cost. The parent company's equity in the income
of such companies is not accounted for until received through
payment of dividends. However, railroads have been instructed
to disclose by explanatory notes in their annual reports to
the ICC their share of accumulated undistributed earnings and
losses since acquisition of unconsolidated affiliated companies.
At the present time, ICC is reviewing this matter to determine
whether or not a rulemaking proceeding should be initiated to
reciuire equity accounting for investments in unconsolidated

affiliated companies.
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In general, the SEC requires Lhat consolidated finan-
cial statements be prepared and that any subsidiaries not
consolidated be carried at cost plus equity in earnings
(losses) since acquisition. Most railroads include consoli-
dated financial statements in their reports to shareholders.

I believe this completes the information requested in
your letter of October 1, 1970, for inclusion in the record
of the hearing on September 24, 1970, of the Special Sub-
committee on Investigations. If I can furnish any other
information on this matter, please advise.

ncerely y rs,

George . Staff r
Ch irman

Enclosures

cc: Honorable Hamer H. Budge
Chairman
Securities and Exchange Commission
500 North Capitol Street, N. W.
Washington, D. C. 20549
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INTERSTATE COMMERCE COMMISSION

No. 33581
FINANCIAL STATEMENTS RELEASED BY CARRIERS

Decided January 25, 1962

Adherence to the Commission's accounting rules by carriers in preparing finan-
cial statements other than those Sled with the Commission found not neces-
sary, provided divergencies are distiosed in footnotes.

REPORT OF TIIE COMMISSION
DIVISION 2, COMMISSIONERS FREAS, GOFF, AND HERRING

BY DIVISION 2:
By notice of proposed rtilemaking published in the Federal Register

on October 15, 1960 (49 CFR 25), the Commission, division 2, initi-
ated an investigation as to the applicability, pursuant to provisions of
the Interstate Commerce Act, of the rules in the Commission's uni-
form system of accounts to financial statements of carriers contained
in their reports to stockholders or otherwise released to the public.
The investigation was instituted as a result of a petition filed by
Arthur Andersen & Co., a firm of certified public accountants, re-
questing that the Commission issue a rule or decision on this point.
The petitioner's position is that carriers should be free to prepare and
publish financial statements for release to stockholders and others,
except reports filed with us pursuant to our orders, in accordance
with 7.71-hat is described as -generally accepted accounting principles";
and that the Commission should decide that such procedure would
not be considered as a violation of our regulations and the Interstate
Commerce Act.
-The not ice contained a proposed rule which would prohibit carriers

subject to Our accounting regulations from including in their annual
. reports to stockholders or otherwise released to the public, financial
statements which are inconsistent with the corporate books of
-accounts, which are maintained in conformity with our uniform sys-
tems of accounts, and with reports filed with us by or on behalf of such
carriers. Interested parties were invited to submit in writing their
views and comments for our consideration. •
Many responses have been received from carriers and others, in-

cluding the American Institute of Certified Public ..A.ccountants and
individual firms of certified public accountants, who audit financial
statements of carriers, expressing opposition to the proposed rule.
The substance of these objections. is that the, Commission should not
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as a matter of policy deny carriers the right to furnish their stock-
holders or to otherwise publish financial statements based on account-
ing methods for which there is substantial authoritative support
under generally accepted accounting principles. The certified public
accountants point out that they are called upon to express their pro-
fessional opinions concerning financial statements contained in reports
prepared for stockholders and in other situations; and that adoption
of the proposed rule would unduly interfere with the orderly per-
formance of their duty and obligation in certifying financial state-
ments for their clients. The response filed by the American Institute
of Certified Public Accountants contains the following statements:

We respectfully suggest that, as a.matter of policy, the Commission should not

deny to the investing public, as the proposed rule would do, the presentation of

significant financial information upon a basis which has substantial authori-

tative support and as to which the investing public ought reasonably to be
informed.
The managements of private enterprises have a responsiblity and the freedom
to report financial information to investors and creditors in a manner designed
to best serve the needs of such investors and creditors. There would seem to

be no good reason why the managements of companies subject to the Com-
mission's jurisdiction should not have the same responsibility and freedom to•
'make such reports as do the managements of other private enterprises.

The American Trucking Associations, Inc., American Waterways
Operations, Inc., Investment Bankers Associations of America, nu-
merous individual motor carriers of property and motor carriers of
passengers, certain railroad companies and pipe line companies, and
others filed responses opposing the proposed rule basically supporting
these reasons of the certified public accountants; namely, that they
should be free to publish financial statenients in reports to stock-
holders and others in accordance with generally accepted accounting
principles.
The American Institute of Certified Public Accountants, in oppos-

ing adoption of the proposed rule, suggests that any variance between
financial statements prepared and certified by public accountants,
based on generally accepted accounting principles, and statements
prepared and filed with us in accordance with the uniform accounting
requirements of this Commission could be disclosed in reports certified'
by public accountants. The New York Stock Exchange expresses
interest in this matter, which affects financial statements of carriers
whose stock is traded on the exchange, and makes the same suggestion
with re.spect to disclosure of any variance that may occur.
The term "generally accepted accounting principles" is commonly

used to denote broad basic principles which have received general.
business acceptance, with considerable tolerance for variation among
different indust ries because of special conditions or long established:
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-usage. The Commission's accounting rules are in - accordance( with
generally accepted accounting principles. Nevertheless, disagree-
ment has been expressed by Arthur Andersen & Co., the. petitioner,
and others filing responses in this proceeding,- tc,_ our* rules because
these rules do not provide for including.? in 'financial *statements as a
ctir'rent tax expense and under liabilities so-called deferred income
taxes. Deferred taxes are said to exist as a result of accelerated de-
preciation allowed by the Internal Revenue Service in computing
Federal income taxes on purchases of new property, such deferred
taxes being the amount that may be payable in later years because of
accelerated, or increased, depreciation allowances early in the life of
property and corresponding decreased depreciation allowances in later
years.
There is considerable diversity of opinion among accounting au-

thorities with respect to the matter of the proper method of account-
ing for so-called deferred taxes. Showing deferred taxes in financial
statements, and also various optional methods of depreciation author-
ized in the tax regulations, commonly are recognized in nonreg-,ulated
indastries as being in accord with "generally accepted accounting
principles"; other tax regulations also have had an important impact
on generally acceptable accounting principles. On the other hand,
this Commission and other governmental agencies, for regulating pur-
poses, have placed emphasis on .the necessity of industry-wide uni-
formity in accounting and have not sanctioned the same degree of
flexibility in accounting concepts that prevails among nonregulated
companies.
There is considerable support for the position taken by the peti-

tioner and others in this proceeding for an accounting procedure of
providing for deferred Federal income taxes, resulting from accel-
erated depreciation, in computing net income in financial statements,
as well as for the procedure prescribed by this Commission's uniform
rules which requires that income taxes are to be recorded as tax ex-
penses in the year when the tax becomes payable and not in an earlier
year. However, after carefully considering this matter, we believe
that the treatment of tax deferrals in financial statements in reports to
_stockholders and otherwise published by carriers need not be made in
strict accordance with the proposed rule herein and that such rule
should be modified. In our opinion, the following rule is reasonable:
Carriers desiring to do so may _prepare and publish financial state-
ments in reports to stockholders and others, except in reports to this
Commission, based on generally accepted accounting principles for

- -which there is authoritative support, provided that any variance from
this Commission's prescribed accounting rules contained in such state-
ments is clearly disclosed in footnotes to the statements. This rule,
315 I.C.C.
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in our opinion, will not cause any undue burden on the carriers, is in
accordance with the public interest, and should be adopted, and we
so find. We further find that such rule should be made effective as
provided for in the order.
An appropriate order reflecting this action will be entered.

a.
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INTERSTATE COMMERCE COMMISSION
Washington, D.C.

February 9, 1959

• NOTICE TO ALL CARRIERS SUBJECT
TO PRESCRIBED ACCOUNTING RULES

Accounting for Federal Income Taxes

The Commission has given consideration to provisions of
section 167 of the Internal Revenue Code of 1954, which permit
allowances for depreciation to be computed by accelerated methods.
The election to use such allowances reduces Federal income taxes
thereby increasing net income during the early life of property
newly acquired but, by decreasing depreciation deductions in
later years, permits no more to be deducted for any unit of
property than would be available under straight-line depreciation.

This optional income tax treatment presents a problem in
administering prescribed accounting regulations. It has been
studied by other Federal agencies which regulate accounts, by
State commissions in connection with the rate making function,
and by the accounting profession. One approach has been to charge
to operating expenses the same amounts that are claimed as depreci-
ation allowances for income tax purposes. This has the advantage
that depreciation charges within net income are comparable to the
basis on which income taxes are computed. Another view has been
that income should be normalized by including therein the amount
by which taxes are reduced when depreciation allowances are high
to create a reserve which would be reversed as depreciation
allowances diminish.

The Commission has repeatedly held that depreciation by the
straight-line method best serves the purpose of assigning the
service loss on transportation property to income of the years
In which the property is in revenue service. The use of other
depreciation methods for income tax purposes is not an acceptable
reason for changing our depreciation accounting requirements.
-Accelerated depreciation allowances available under the revenue
code provide an earlier recovery of an investment with' resultant
tax advantages, and are not intended to be a standard for measur-
ing the rate at which service loss is incurred.

When an available depreciation allowance produces a reduction
In Federal income taxes, no matter how temporary the benefit may
be the effect on net income should be the same as a reduction in
taxes produced by lower tax rates. Possible income taxes to be
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assessed in the future are not an element of tax expense for the
current year. As to depreciable property with an expected life
of thirty years, or even less, it is illogical to expect that tax
reductions resulting from accelerated depreciation allowances can
be matched with tax increases of the future. New property units
acquired in the future will provide increased depreciation
allowances to offset decreasing allowances for older units.
Furthermore, income tax rates and tax procedures are subject to
change from year to year, and the computation of income taxes
differs as between carriers, and for any carrier differs as be-
tween years, in too many respects to justify special provision
for a fluctuation in taxes resulting only from depreciation
allowances.

After consideration of the views for and against normal
income taxes, different in amount from the income taxes actually
payable, it has been decided that the charge to income each year
for that year's Federal income taxes should be the amount produced
by application of the effective tax regulations to transactions
within the year. The present day shipper should not be required
to provide from current freight rates for, possible increased
taxes of the indefinite future.

The amount of reduction in Federal income tax payments
realized for each year and the accumulated sum for the current and
prior years due to the use of accelerated depreciation in tax re-
turns will be di3closed by explanatory notes in reports filed with
this Commission. Carriers are urged to disclose this information
In their reports to stockholders and in financial statements
released to the press.

As a statement of policy this notice will be served on all
carriers subject to prescribed accounting regulations, and notice
will be given to the general public by depositing a copy in the
office of the Secretary of the Commission in Washington, D.C.,
and by filing it with the Federal Register.

By the Commission, division 2.

HAROLD D. Mc COY
Secretary
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INTERSTATE COMMERCE COMMISSION

. No. 34173
SERVICL:

FEBRUARY 13, 1963

'ACCOUNTING FOR FEDERAL INCOME TAXES UNDER NEW
DEPRECIATION GUIDELINE LIVES AND INVESTMENT TAX CREDIT

Decided Februa_Ey 1, 1963

In the application of uniform systems of accounts, actual
Federal income taxes payable for each year, based on
the effective tax regulation for the year, shall be
recorded in the tax accounts. Change in present
accounting regulations in respect of tax reductions
resulting from tax-depreciation guideline lives and
investment tax credit, found to be not necessary.
Appropriate order entered.

REPORT OF THE COMMISSION

DIVISION 2, COMMISSIONERS FREAS, WEBB, AND HERRING

•BY DIVISION 2:

By notice of proposed rule-making published in the Fed-
eral Register on November 3, 1952 (27 F.R. 10909), we ini-
tiated an investigation with respect to carriers in all modes
of transportation subject to the Interstate Commerce Act con-
cerning the matter of accounting rules to be applied for Fed-
eral income taxes in connection with (1) the new shortened
tax-depreciation guideline lives authorized by the Internal
Revenue Service in Revenue Procedure No. 62-21, July 1952,
and (2) thc investment tax credit authorized in the Revenue
Act of 1952.

The material facts bearing .on the issue here presented
are not in dispute, and a public hearing or oral argument
would serve no useful purpose. In view of the close proxim-
ity to the closing of the carriers' books for the year 1952,
a preliminary notice, dated December 17, 1962, to all carriers
subject to the Commission's accounting rules, embodying our
ultimate findings on the issue before us, was served on Decem-
ber 20, 1962.

The new tax-depreciation guideline lives authorized in
Revenue Procedure No. 52-21 is a significant development in
income tax methods and procedures. This tax revenue proce-
dure authorizes substantial reductions in the lives of depre-
ciable pro?erty effective with tax returns for the year 1952.
For example, the tax regulation specifies depreciation guide-
line lives for railroad locomotives, freight and passenger
cars, and other similar equipment as 14 years, compared with
presently-used service lives averaging 15 to 25 years for
locomotives, and 25 to 30 years for other equipment; for
bridges, trestles and culverts, elevated structures, shops
and engine houses, and similar structures, the guideline life
is 30 years, compared with presently-used service lives aver-
aging about 50 to 70 years, depending upon the structural
material. Similar substantially-shortened guideline lives are
specified for many other classes of property.



156

Docket No. 34173

The tax-depreciation guideline lives so authorized may
be used by taxpayers for three years without being questioned
by Internal Revenue Service, regardless of the taxpayers'
past experience with respect to life-of-service performance
in replacing property. The guideline lives so used for tax-
depreciation deductions are subject to adjustment in later
years if conditions prescribed in the tax regulations as to -
replacement performance and formula for depreciation reserve
ratios prescribed in life adjustment tables are not met.
After the expiration of the three-year period prescribed in
the tax regulations, ending with the year 1964, the short-
ened guideline lives must be justified by demonstrating a
replacement performance policy through the reserve ratio
tests. If the prescribed tax guideline ratio tests are not
met, the service lives used for tax depreciation will be
lengthened percentagewise annually.

The Revenue Act of 1952 contains an important provision
known as the "Investment Tax Credit.' Under this provision
the taxpayer is allowed a credit against taxable net income
equal to 7 per cent of the cost of new property acquired dur-
ing the taxable year, provided the property has a life of 3
years or more. The credit for property with a life between
.4 and 3 years is somewhat less than 7 per cent. This tax
credit is to be applied to offset tax liability up to a speci-
fied amount and a percentage of tax liability in excess there-
of. The investment tax credit is to be deducted from the base
upon which tax-depreciation deductions are to be allowed. For
example, a taxpayer purchasing new property for $100,000 be-
comes entitic,d to a tax credit of $7,000 against his tax lia-
bility for the current year; this credit is then applied to
reduce the base to $93,000, upon which current and future tax-
depreciation deductions are allowed.

In recording depreciation in the corporate books of ac-
count under our accounting rules, as distinguished from Fed-
eral income tax returns, carriers are required to use the
straight-line method of depreciation applied to the estimated
useful life, based on past experience and informed judgment
as to probable future service, for each class of property.
The initial estimated useful life is revised and rates of
depreciation are adjusted as may be found necessary from time
-to time as a result of changes in conditions. Depreciation
procedures are so prescribed by us in uniform systems of ac-
counts for financial accounting of carriers, notwithstanding
—unlike depreciation methods and other special provisions

authorized by the Internal Revenue Service for tax purposes./

• Tax-depreciation deductions, based on the tax-depreciation
,guideline lives, will be much larger in amount than boob depre-
ciation ccmputed under this Commission's accounting rules in

IT- Uniform systems of accounts for carriers in the several
modes of transportation, Code of Federal Regulations, Title 49.
The rules for motor carriers provide that the straight-line
method of computing depreciation shall be employed, except that
the mileage method may be used for automotive equipment, in
which event the rate per mile shall be applied to the number of
miles traveled each year.
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the early years of the service lives of facilities. Question
therefore arises, ti) should the actual Federal iticome tax
expense of each year, based on taxable income reported in the
tax return for the year, be recorded in the corporate books
of account and in financial statements to the Commission; or
(2) should the tax reduction realized because of tax deprecia-
tion in excess of book depreciation be treated as tax defer-
ment and included in a suspense or reserve account to provide
for tax:6V that may have to be paid in later years to offset -
the earlier tax reductions, under a continuing procedure for
year-by-year equalization of tax charges in computing net in-

• come, without regard to actual tax liability in each year's
tax return.

Essentially the same-question arises as to whether tax
reduction realized from the investment tax credit should be
included in the corporate income reports and financial state-
ments each year or be treated as tax deferment under a con-
tinuing procedure for year-by-year equalization of tax charges.
Such income equalization procedure could be accomplished in
the same manner as tax reduction realized through use of the
tax-depreciation guideline lives, or by regarding the invest-
ment tax credit as a reduction in the cost of property and
the depreciation base.

Carriers in the several modes of transportation, public
accountants, and others filed responses in this proceeding
pursuant to our Notice of Proposed Rule Making inviting views
and comments. The responses contained divergent views on the
question of proper accounting for the tax reductions herein-
before discussed. Respondents expressing views in favor of
treating the reduction in tax payments resulting from use of
depreciation guideline lives and the investment tax credit as
tax deferment and then equalizing the distribution of such
payments to income by a process of interperiod tax allocation,
assert that this procedure is essential for a proper matching
of revenues and expenses for each year, and would result in
equitable allocation of income taxes to expenses each year in
relation to earnings for the year even though the amount so
allocated is different from actual tax payment for the year.
Some respondents assert that the investment tax credit is a
true reduction in cost of property, the purchase of which
gives rise to the credit. These respondents declare that un-
less allocation or equalization of tax payments in the accounts
is authorized in order to compensate for the differences between
tax depreciation and book depreciation, and also for the invest-
ment tax credit, the reported net income from year to year will
be distorted and unrealistic.

These proponents of deferred-tax accounting propose that,
accounting-wise, the excess of normal income taxes (taxes that
would have been payable without the benefit of depreciation
-guideline lives and investment tax credit) over actual tax pay-
ments should be placed in a suspense or equalization account
for later year-by-year allocations, so that taxes reported in
financial statements each year would agree with the taxes that
would otherwise be payable each year on the basis of the
straight-line depreciation recorded in the corporate accounts.2/

21 Of the investment tax credit realized, some of respondents
would treat 52 per cent of the amount as deferred taxes and the
remaining 48 per cent as a true reduction of taxes for the year
in which the tax credit is obtained. •

55-761 0 - 71 - 11
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In advocating this tex-defel,4 al tax-equalization account-
ing procedure, they point out that such method of accounting
has the approval of public accountants as being in accordance
with "generally accepted accounting principles," and request
us to modify cur rules end authorize that procedure. The term
"generally accepted accounting principles" is commonly used to
denote broad basic principles which have received general busi-
ness acceptance, with considerable tolerance for variation
among different industries because of. special conditions or
long-established usage.

On the other hand, most of the responses filed by respon-
dents are in oppnsitien to tax-deferment or tax-equalization
procedure. They express the view that actual taxes payable
for each year, based on the effective tax regulations of the
year, is the only liability to the Covernmenat and the true
amount to be recorded in the corporate accounts and financial
statements each year for tax expenses; and that when taxes so
computed are reported in the tax return for a year no deferred-
tax liability remains unpaid for the year and no amount should
be recorded in the acccunts and financial statements for unpaid
taxes or for tax-liability contingency. These respondents
assert that tee-deferment or tax-equalization procedure, where-
by payments would be allocated over a period of years and not
recorded as tax expenses in the year for which the payment is
made, would obscure the true tax expense for each year and
obliterate the tax consequences of transactions and events
within each year.

In opposing tax-deferral or tax-equalization accounting
procedures the opponents declare that the ever-changing tax
system does not lend itself to interperiod tax allocation be-
cause of uncertainties associated with such allocation; and
that tax reductions reeulting from tax-depreciation guideline
lives and investment tax credit are just as real as though
statutory tax rates were decreased.

The question presented in this proceeding with respect to
accounting for the tax effect of tax-depreciation guideline
lives and the investment tax credit is essentially an exten-
sion of the matter of accounting for tax consequences of accel-
erated depreciation pursuant to provisions of section 167 of
the Internal Revenue Code of 1954, previously considered by us,
and which resulted in o'er statement of policy dated February 9,
1959, wherein we stated that the actual Federal income tax ex-
pense of each year, based on taxable income reported in tax

-returns, shall be recorded in carrier's books of account and
in financial statements to the Commission. Accounting for Fed-
eral Income Taxes, 24 F.R. 1401.3/ That statement of policy
contains the following conclusions:

When an available depreciation allowance pro-
duces a reduction in Federal income taxes, no matter
how temporary the benefit may be, the effect on net
income should be the same as a reduction in taxes
produced by lower tax rates. Possible income taxes
to be assessed in the future are not an element of

31---ReprodUCed as appendix A to this rep::rt.

•
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tax expense for the current year. As to depre-
ciable property with an expected life of thirty
years, or even less, it is illogical to expect
that tax reductions resulting from accelerated
depreciation allowance can be matched with tax
increases of the future. New property units ac-
quired in the future will provide increased depre-
ciation allowances to offset decreasing allowances
for older units. Furthermore, income tax rates
and tax procedures are subject to change from year
to year, and the computation of income taxes differs
as between carriers, and for any carrier differs as
between years, in too many respects to justify spe-
cial provision for a fluctuation in taxes resulting
only from depreciation allowances.

After consideration of the views for and
against normal income taxes, different in amount
from the income taxes actually payable, it has been
decided that the charge to income each year for
that year's Federal incpme taxes should be the
amount produced by application of the effective tax
regulations to transactions within the year. The
present-day shipper should not be required to pro-
vide from current freight rates for possible in-
creased taxes of the indefinite future.

• . We have carefully considered the divergent views and all
of the arguments presented by the respondents in this proceed-
ing and affirm the ultimate findings contained in our prelim-
inary notice herein that no sufficient justification has been
presented to warrant a change in our present accounting rules
and the statement of policy previously announced under date of
February 9, 1959. We reach the same conclusions set forth in
that statement of policy, that actual Federal income taxes pay-
able for each year, based on the effective tax regulations for
the year, shall be recorded in the tax accounts of the carriers'
books of account, and in financial statements.

Carriers are presently required to disclose, in explana-
tory notes in their annual reports to us, reductions in income

‘'taxes because of accelerated depreciation pursuant to section
167 of the Internal Revenue Code. The requirement for disclo-
sure will be extended to apply to tax reductions attributable
to tax-depreciation guideline lives, as well as the investment
tax credit, and appropriate procedural rules will be issued to
implement this requirement.

• An appropriate order will be entered discontinuing the
proceeding. •
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APPENDIX A

INTERSTATE COMMRCE COMMISSION
Washington, D.C. .

February 9, 1959

NOTICE TO ALL CARRIERS SUBJECT
TO PRESCRIBED ACCOUNTING RULES

Accounting for Federal Income Taxes

The Commission has given consideration to provisions of
section 167 of the Internal Revenue Code of 1954, which per-
mit allowances for depreciation to be computed by accelerated
methods. The election to use such allowances reduces Federal
income taxes thereby increasing net income during the early
life of property newly acquired but, by decreasing deprecia-
tion deductions in later years, permits no more to be deducted
for any unit of property than would be available under straight-
line depreciation.

This optional income tax treatment presents a problem in
administering prescribed accounting regulations. It has been
studied by other Federal agencies which regulate accounts, by
State commissions in connection with the rate making function,
and by the accoi,nting profession. One approach has been to
charge to operating expenses the same amounts that are claimed
as depreciation allowances for income tax purposes. This has
the advantage that depreciation charges within net income are
comparable to the basis on which income taxes are computed.
Another view has been that income should be normalized by in-
cluding therein the amount by which taxes are reduced when
depreciation allowances are high to create a reserve which
would be reversed as depreciation allowances diminish.

The Commission has repeatedly held that depreciation by
the straight-line method best serves the purpose of assigning
the service loss on transportation property to income of the
years in which the property is in revenue service. The use of
other depreciation methods for income tax purposes is not an
acceptable reason for changing our depreciation accounting re-
quirements. Accelerated depreciation allowances available
under the revenue code provide an earlier recovery of an in-
vestment with resultant tax advantages, and are not intended
to be a standard for measuring the rate at which service loss
is incurred.

When an available depreciation allowance produces a reduc-
tion in Federal income taxes, no matter how temporary the bene-
fit may be the effect on net income should be the same as a
reduction in taxes produced by lower tax rates. Possible in-
come taxes to be assessed in the future are not an element of
tax expense for the current year. As to depreciable property
with an expected life of thirty years, or even less, it is
illogical to expect that tax reductions resulting from accel-
erated depreciation allowances can be matched with tax increases
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of the future. New property units acquired in the future
will provide increased depreciation allowances to offset de-
creasing allowances for older units. Furthermore, income tax
rates and tax procedures are subject to change from year to
year, and the computation of income taxes differs as between
carriers, and for any carrier differs as between years, in
too many respects to justify special provision for a fluctua-
tion in taxes resulting only from depreciation allowances.

After consideration of the views for and against normal
income taxes, different in amount from the income taxes actu-
ally payable, it has been decided that the charge to income
each year for that year's Federal income taxes should be the
amount produced by application of the effective tax regula-
tions to transactions within the year. The present-day ship-
per should not be required to provide from current freight
rates for possible increased taxes of the indefinite future.

The amount of reduction in Federal income tax payments
realized for each year and che accumulated sum for the current
and prior years due to the use of accelerated depreciation in
tax returns will be disclosed by explanatory notes in reports
filed with this Commission. Carriers are urged to disclose
this information in their reports to stockholders and in finan-
cial statements released to the press.

As a statement of policy this notice will be served on all
carriers subject to prescribed accounting regulations, and
notice will be given to the general public by depositing a copy
in the office of the Secretary of the Commission in Washington,
D. C., and by filing it with the Federal Register.

By the Commission, division 2.

HAROLD D. McCOY,
Secretary.
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ACCOUNTING FOR FEDERAL INCOME TAXES UNDER
NEQ DEPRECIATION GUIDELINE LIVES AND

INVESTMENT TAX CREDIT

ORDER

At a Session of the Interstate Commerce Commission,
Division 2, held at its office in Washington, D. C. on
the 1st day of February, 1963.

The Commission having under consideration a notice of
proposed rule-making in this proceeding published in the
Federal Register of November 8, 1962 (27 F.R. 10909) pertain-
ing to the above referred to accounting matter and responses
to said notice; and

It appparing, That a preliminary notice, dated December
17, 1962, announcing the ultimate findings of Division 2 was
served on December 20, 1962;

And it further appearin%, That investigation of the
matters and things involved in this rulemaking proceeding has
been made, and said Division, on the date hereof, having made
and filed a report containing its findings of fact and conclu-
sions threon:

It is ordered, That this proceeding be, and it is herb,',
discontinued.

By the Commission, Division 2.

(SEAL)
HAROLD D. McCOY,

Secretary.
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APPENDIX B

October 1, 1970

Honorable Richard B. Smith
Commissioner
Securities and Exchange Commission
Washington, D. C.

Dear Mr. Srlith.

During your testimony at the public hearing held by this
Subcommittee on September 24, 1970, it was determined that certain
additional information, as listed below, would be supplied for the
record. The Subcommittee would appreciate this material being
supplied at your earliest convenience.

The material to be supplied for the record includes:

1. A statement whether, pursuant to Schedule A to the
Securities Act of 1933 or appropriate forms for
registration of securities, interest payments
should be disclosed in a prospectus when paid to
a bank which is represented on the board of directors
of the issuer. These interest oayments would include,
but not be limited to, interest on commercial paper,
conditional sales agreements, loan commitments and
debentures held by a bank for investment as opposed
to being held as nominee (Transcript p. 25).

2. A similar statement with resnect to legal fees paid
to a law firm represented on the board of directors
of the issuer (Tr. p. 27).

3. A statement w'nothr Ponn '_:entral's common stock
was among the five most active on the New York Stock
Exchange between March 30 and June 26, 1970, and, if so,
on what dates (Tr. p. 63).

4. A statement whether the New York Stock Exchange notified
your Commission of possible excessive trading activity
In Penn Central's common stock between March 30 and
June 26, 1970 (Tr. p. 68).
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5. A statement whether the SEC is aware of the criteria
used by the New York Stock Exchange in particular
and by all exchennes in general in their stock
watch procedures. This should include an indication
of how often such criteria are reviewed by the SEC
and whether, in the opinion of the Commission, such
criteria are adequate. If the criteria with respect
to Penn Central are considered adequate, an explan-
ation of the reasons for no action being taken by the
Exchange would be helpful to the Subcommittee. It is
understood that the Subcommittee is not requesting
disclosure of any specific criteria used by the
exchanges or the Commission (Tr. pp. 74-75).

6. A report showing the names of the Commission personnel
conducting the inquiry into Penn Central, the dates of
their assignment to the inquiry, the amount of time
expended on a daily basis by each individual and an
indication whether additional personnel will be assigned.
The earliest date should be indicated by which the
Commission feels it will be in a position to report
on the results of its inquiry (Tr. pp. 75-77).

7. A description of the mechanism presently existing by
which the stock exchanges alert the SEC of any unusual
increase in the volume of trading in a particular
security (Tr. p. 85).

8. An outline of the procedure involved in the suspension of
trading by the exchanges and the SEC and a statement of
the reasons suspension was not invoked in the Penn Central
matter (Tr. p. 85).

The Subcommittee also requested an analysis of the differences in
accounting treatment by the ICC and the SEC with respect to the issuance and
marketing of securities. We understand that this will require additional
time to prepare, in view of the coordination necessary. Your report on this
particular item can follow your responses to the other items requested.

Your continued cooperation with the Subcommittee will be appreciated.

Sincerely,

HARLEY 0. STAGGERS
CHAIRMAN
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MEMORANDUM OF THE SECURITIES AND EXCHANGE COMMISSION PREPARED IN RESPONSE
TO THE REQUEST OF OCTOBER 1, 1970 FROM CHAIRMAN HkRLEY 0. STAGGERS OF THE
SPECIAL SUBCOMMITTEE ON INVESTIGATIONS OF THE COMMITTEE ON INTERSTATE AND
FOREIGN COMMERCE OF THE HOUSE OF REPRESENTATIVES, FOR ADDITIONAL INFORMA-
TION SUPPLEMENTING COMMISSIONER RICHARD B. SMITH'S TESTIMONY ON SEPTEMBER

24, 1970 DURING THE SUBCOMMITTEE'S HEARINGS ON PENN-CENTRAL.

The following replies are submitted in response to the letter dated

October 1, 1970 from Chairman Harley O. Stagger of the Committee on

Interstate and. Foreign Commerce requesting certain additional information

in connection with the testimony of Commissioner Smith during the Subcommittee

hearings on Penn-Central. For convenience the questions are repeated at the

beginning of each of the responses.

Question No, 1 A statement whether, pursuant to Schedule A to the
Securities Act of 1933 or appropriate forms for regis-
tration cf securities, interest payments should be
disclosed in a prospectus when paid to a bank which
is represented on the board of directors of the
issuer. These interest payments would include, but
not be limited to, interest on commercial paper4
.conditional sales agreements, loan commitments and
debentures held by a bank for investment as opposed
to being held as nominee (Tr. .p. 25). "

This question • relates to the disclosure which, would have been required

if the offering circular of the Pennsylvania Company, dated May 12, 1970,

had been filed as part of a registration statement under the Securities Act

of 1933. The offering circular related to a proposed offer of sinking fund

debentures in the principal amount of $100 million. .The securities were

not sold. The debentures in question were not registered under the

Securities Act of 1933 because of reliance upon the exemption from the

registration and prospectus requirements of the Act which is afforded under

•



166

Section. 3(a)(6) of the Act to security offerings of common or contract

carriers which are subject to Section 20(a) of the Interstate Commerce Act.

As explained in more detail below, in certain circumstances such

• interest payment disclosures would have been required, while in certain

other circumstances they would not. The response to this question is

accordingly given under alternative assumptions: (A) That the Pennsylvania

Company is an investment company registered under the Investment Company

Act of 1940, and (B) that it is not an investment company registered under

the Investment Company Act of 1940 and that the securities which it offered

were not exempt under Section 3(a)(6) of the Securities Act of 1933.

(A) If it is assumed that the Pennsylvania Company was an investment

company registered under the Investment Company Act, it would have been

required to file a registration statement for the offering of securities

under the Securities Act of 1933 on Form S-4, the form prescribed for

registered closed-end investment companies. For convenience, a copy of

Form S-4 is attached together with a copy of Form N-8B-1, since portions of

the latter are incorporated by reference in Form S-4. Form N-8B-1 is the

appropriate form for registering a closed-end coTrany under the Investment

Company Act of 1940, as distinguished from registering its securities

under the Securities Act of 1933.

Ordinarily disclosure would not be required in the prospectus of

a registered investment company of interest payments made by registrant to

a bank represented on its board of directors. Item 25 of Form N-8B-1

requires, insofar as may be pertinent here, disclosure of aggregate



167

remuneration in excess of $30,000 paid by registrant during its last fiscal

year to any director or to any affiliated person of any director for services

in all capacities. Form S-4 also requires that such information be included

in a registration statement filed under the Securities Act of 1933. Dis-

closure of interest payments to a bank by a registered closed-end company

having a common director with the bank would not be required because, absent

facts showing the contrary, they would not constitute remuneration for

services paid to the director or to an affiliated person of a director. It

should be noted that under the Investment Company Act, while a bank director

is an affiliate of the bank, the bank is not an affiliate of the director

unless some other specified relationship exists.

(B) If it is assumed that the Pennsylvania Company was not an invest-

ment company and that its offering of securities was not exempt under

Section 3(a)(G) of the Securities ket of 1933, the company would have been

required to file a registration statement on Form S-1, the general form for

registration of securities under the Securities Act of 1933. For con-

venience, a copy of this form is attached. It will be noted that Item 20

of the form, entitled "Interest of Management and Others in Certain

Transactions," requires disclosure of the interest of directors of the

issuer in material transactions during the preceding three years, or in

any proposed material transactions to which the registrant or any of its

subsidiaries was or is about to be a party. Such material transactions

might include the payment of interest to a bank or the payment of legal

fees to a law firm unless permitted to be excluded by specific provisions

of the instructions to Item 20. While we do not have sufficient information



to determine whether such exclusions would have been available to the

Pennsylvania Company, it should be noted that disclosure would be required

when a director is a partner in the law firm. In particular, Instruction 6

to Item 20 permits certain information to be excluded from the response

thereto. Section (ii) of Instruction 6 provides an exclusion where the

interest of the specified persons in the transactions is solely that of

a director of another corporation which is a party to the transaction.

Section (iv) of Instruction 6 provides an exclusion where the interest of

the specified persons, as defined therein, does not exceed $30,000.

Instructions 3, 4 and 8 to Item 20 also provide for .omissions of information

but in areas which do not appear pertinent to Question 1.

Item 20 of Form S-1 also requires disclosure of the interest of any

associate of specified persons in transactions specified in the item. The

term "associate" is defined in Rule 405 of the Commission's General Rules

and Regulations under the Securities Act of 1933 (17 CFR 230.405(b-1)) as

follows:

The term "associate" used to indicate a relationship with any person
means (1) any corporation or organization (other than the registrant
or a majority-owned subsidiary of the registrant) of which such per-
son is an officer or partner or is, directly or indirectly, the bene-
ficial owner of 10 percent or more of any class of equity securities,
(2) any trust or other estate in which such person has a substantial
beneficial interest or as to which such person serves as trustee or
in a similar capacity, and (3) any relative or spouse of such person,
or any relative of such spouse, who has the same home as such person
or who is a director or officer of the registrant or any of its
parents or subsidiaries.

Question No. 2 A similar statement with respect to legal fees Paid to a
law firm represented on the board of directors of the
issuer (Tr. p. 27).
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The responses to this question will be made under assumptions similar

to those in the response to Question No. 1, and will refer to such responses

to Question No. 1 where pertinent to avoid unnecessary duplication.

(A) If it is assumed that the Pennsylvania Company was an investment

company registered under the Investment Company Act of 1940, disclosure

would be required in the prospectus included in the Registration Statement

on Form S-4 of legal fees exceeding $30,000 and paid by the registrant during

its preceding fiscal year to a law firm having as a partner a person who is

a director of the registrant. As noted in the response to the previous

question, Item 25 of Form N-SB-1 requires disclosure of remuneration for

services paid by registrant to an affiliated person of a director.

Copartners are defined as affiliates of each other.

(B) If it is assumed that the Pennsylvania Company was not an invest-

ment company registered under the Investment Company Act ot 1940 and if it

is assumed further that the securities which it offered ware not exempt

under Section 3(a)(6) of the Securities Act of 1933, disclosure of legal

fees would be required in response to Item 20 of Form S-1 whenever the

director is a partner of the law firm, as discussed in Part (B) of the

response to Question No. 1 above.

4 Question No. 3 A statement whether Penn Central's common stock was
among the five most active on the New York Stock
Exchange between March 30 and June 26, 1970, and, if
so, on what dates (Tr. p. 63).

The common stock of Penn Central Company was among the five most

actively traded securities on the New York Stock Exchange on the following
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days during the period from March 30, 1970 to June 26, 1970: May 12, 19,

22, 25, 27 through 29, June 9 through 12, 15, 17 and 22 through 26.

Question No. 4 A statement whether the New York Stock Exchange notified
your Commission of possible excessive trading in Penn
Central's common stock between March 30 and June 26, 1970
(Tr. p. 68).

The Commission did not receive notification from the New York Stock

Exchange of possible excessive trading in Penn Central's common stock

during the period in question. As more fully set forth in the response

to Question No. 5, the Exchange was satisfied that the trading activity

and price movements of this stock were explained adequately by general

business news, market conditions, and specific news items appearing in

the financial press regarding Penn Central.

Question No. 5 A statement whether the SEC is aware of the criteria
used by the New York Stock Exchange in particular and
by all exchanges in general in their stock watch pro-
cedures. This should include an indication of how
often such criteria are reviewed by the SEC and whether,
in the opinion of the Commission, such criteria are
adequate. If the criteria with respect to Penn
Central are considered adequate, an explanation of the
reasons for no action being taken by the Exchange
would be helpful to the Subcommittee. It is under-
stood that the Subcommittee is not requesting disclosure
of any specific criteria used by the exchanges or the
Commission (Tr. pp. 74-75).

As stated in testimony before the Subcommittee, the New York Stock

Exchange and all exchanges have the primary responsibility, subject to

Commission oversight, for surveillance over trading on the exchanges in

their listed securities. Pursuant to this responsibility the exchanges

have instituted a number of programs to detect questionable trading activity

and possible violations of exchange rules. One program employed by the

.a -



New York Stock Exchange involves a daily computer print-out of those

securities in which trading has exceeded pre-established parameters which

have been programmed into the computer. The computer evaluates certain

data, such as the high-low range of prices during the trading day, the

change in closing prices compared with the closing prices of thc preceding

day, and the movement in a leading market index, and identifies a large
1/

number of issues for possible review each day. A determination is then

made by the Exchange as to what further inquiry will be made with respect

to those securities listed on the print-out. In making this determination,

consideration is given to such factors as published news concerning the

issuer, brokerage firm recommendations, general market trends, trading

activity in securities of other issues within the same industry and the

number and type of holders of the securities.

The Commission is fully aware of the specific criteria used by the ex-

changes, and the New York Stock Exchange in particular, in their stock watch

procedures since the Commission's staff is advised by all exchanges of changes

in procedures employed by their market surveillance units. In addition, the

Commission, as part of its oversight responsibility over exchange functions,

conducts a program of inspections and engages in frequent meetings and

communications with exchange staff on a continuing basis. Commission

1/ As more fully described below, the common stock of Penn-Central Company
was listed on a daily computer print-out on six separate days during
the period from March 30 to June 19, 1970.
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inspections, although performedperiodically,.are'aot regularly scheduled,
2/

but are conducted when the Commission deems them necessary. When an

inspection indicates deficiencies in any area, these deficiencies are

brought immediately to the attention of the appropriate officials of the

organization involved. These Commission oversight activities insure that

the Commission is kept fully advised of the market surveillance functions

of the exchanges and subject these functions to continuous review by the

Commission. Based upon information provided by the exchanges, and review

of market surveillance procedures, the Commission believes that the criteria

used are sufficiently stringent to identify securities in which there have

been inordinate price movements and that the parameters employed are adequate.

As previously stated, the Penn Central Company was listed on the

computer print-out of the New York Stock Exchange on six days during the

period from March 30 to June 19, 1970 (Mit}, 12, 19, 22, June 9, 10 and 12).

.The Exchange, however, did not conduct any inquiry into the trading

with respect to any of these particular days because it was satisfied that

the price movements in Penn Central's common stock were explained adequately

by general news, market conditions and specific news appearing in the

financial press regarding Penn Central. Since no inquiry by the Exchange

was conducted during the period in question, no information was available

2/ The most recent Commission inspections of the New York Stock Exchange
and the Midwest Stock Exchange were conducted in October 1969 and
March 1970 respectively.

•
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to forward to the Commission. The Exchcnge has, however, reported to the

Commission that, some time in June, 1970, it had made a decision, because

of the frequency of Penn Central's appearance on the computer list and the

volume of trading in its securities, to initiate an inquiry into the

trading activity in Penn Central stock, and requested the clearing sheets

in Penn Central for the purpose of ascertaining the names of Exchange

clearing members buying or selling during the period. According to the

Exchange, this inquiry was discontinued shortly after it was instituted when

it was informed that the Commission had undertaken its own inquiry into

trading in Penn Central. Under these circumstances, the Exchange for-

warded to the Commission's staff the copies of the clearing sheets which

it bad requested and obtained.

question No. 6 A report showing the names of the Commission personnel
conducting the inquiry into Penn Central, the dates of
their assignment to the inquiry, the amount of time
expended on a daily basis by each individual and an
indication whether additional personnel will be assigned.
The earliest date .should be indicated by which the
Commission feels it will be in a position to report on
the results of its inquiry (Tr. pp. 75-77).

Immediately after the filing by Penn Central Transportation

Company, on June 21, 1970, under the railroad reorgaIlization provisions of

the Bankruptcy Act, Stanley Sporkin, Associate Director of the Commission's

Division of Trading and Markets, directed the staff of the Office of

Enforcement to begin an inquiry into the Penn Central matter. The Market

Surveillance Branch, under the supervision of Robert Bretz, was assigned to

conduct a study of the trading in Penn Central's securities during the

55-761 0 - 71 - 12
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'period preceding the company's filing under the Bankruptcy Act. In

addition, the Branch of Enforcement, under Branch Chief Irwin M. Borowski,

was assigned to perform the overall inquiry in coordination with the

regional offices of the Commission.

The trading study is the initial step in an inquiry of this type

since it is only through such a study that the Commission can determine

whether and to what extent there has been trading activity which might

indicate an abuse of information concerning the company. The trading

survey being conducted is one of the most extensive performed by the
3/

staff of the Division of Trading and Markets in an individual case.

A trading study is a time:consuming task, which initially requires, among

other things, obtaining the clearing sheets from each of the stock exchanges,

reviewing the "pink sheets" and collecting information from put and call

brokers. Thereafter, a selection is made of those brokers to whom

questionnaires were mailed who sh,.-significant activity. This involves

numerous hours of clerical work. lt is then necessary to follow- up and

The trading study, which surveys the three-month period immediately
preceding the filing in reorganization, covers trading in the common
stock and a collateral trust bond of the Penn Central Company and the
preferred stock of Penn Central Transportation Company, and encompasses
trading not only on the New York. Stock Exchange and most of the
regional exchanges, but also trading in the third market and the option
market. Because of the number of securities involved and the trading
volume (over 7 million shares of Penn Central common on the New York
Stock Exchange alone) it was necessary to circularize more than 250
broker-dealers with questionnaires. At this time, approximately
'four-fifths of. the questionnaires have been returned and the Commission
is continuing to receive questionnaires from the remaining firms.
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contact brokers personally in order to expedite compliance with the request.

The returned questionnaires reflect thousands of trades. Each of these is

being analyzed in terms of siz, whether the persons or entity involved had

any relationship to Penn Central, the nature of the transaction (i.e., was

it a long or short sale) and the timing of the activity with respect to

specific corporate events. This analysis is still continuing as the

questionnaires are being received.

The table below, sets forth the names of the staff members in the

Market Surveillance Branch who have been assigned to conduct the trading

study (excluding clerical personnel), and the percentage of time devoted by

each to this matter.

Staff Position Period of Time Percentage 

Robert Bretz Supervisor 6/22/70-9/24/70 10%.
15%9/25/70-11/12/70

James Mann Financial Analyst 6/22/70-9/24/70 75%
9/25/70-11/12/70 50%

Herbert Mayer Financial Analyst 6/22/70-8/14/70 40%
8/15/70-11/12/70 25%

These individuals have been assisted, as necessary, by staff members in the

Branch of Enforcement in the review and analysis of trading information
4/

received.

Because of the unusual significance of the Penn Central situation,

four members of the eight-man staff of the Branch of Enforcement were

4/ Because of the nature of a study of this type and the unavoidable time

lag in receiving responses to the questionnaires, a commitment of more
personnel than those who were assigned to the task would not appreciably
expedite completion of the trading study.
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5/
assigned at the inception of the inquiry. The table below indicates

the members of the staff of the Branch of Enforcement assigned to the
6/

inquiry and the percentage of time devoted by each to this matter.

Staff Position Period of Time Percentage

Irwin Borowski Branch Chief Approx. beginning of July 1970
to Sept. 24, 1970 10%

9/25/70 to 11/12/70 25%

William Kuehnle Staff Attorney Approx. beginning of July 1970
to Aug. 18, 1970 25%

8/19/70 to 9/24/70 80%
9/25/70 to 11/12/70 90%

James Birehby Staff Attorney 7/8/70 to 8/18/70 70%
8/19/70 to 11/12/70 90%

John Murray Summer Law Clerk 7/8/70 to 8/14/70 80%

These individuals, in addition to assisting the Market Surveillance

Branch, have commenced a broad review and analysis of the news items and maga-

zine articles about the company going back to the time of the merger, the com-

pany's public releases, the filings of the company with the Commission and

other regulatory agencies and the gathering and review of investment advisory

and brokerage recommendations regarding the company.

Moreover, as a result of coordination at any early stage in the

inquiry, the Washington and New York regional offices of the Commission,

5/ In most cases involving issues similar to the Penn Central matter, only
one attorney in the Branch of Enforcement usually is assigned to the
case at its inception and it will be only one of a number of cases on
which he is working. The commitment of more staff personnel and time
to a case will usually occur after the trading survey has been sub-
stantially completed and the field inquiry commences.

6/ A fifth member of the staff, Daniel Glickman, was originally assigned
to the case, but left the Commission's employ without having become
significantly involved.
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the offices thought to be directly concerned with the inquiry, are prepared

to provide staff personnel for and to participate in the inquiry as it

involves their regions at the appropriate time. In fact, the Washington

Regional Office has been participating in a part of the inquiry since early

in July. The table below sets forth the staff members of the. Washington

Regional Office assigned to this matter and the time devoted by each.

Staff Position Period of Time Percentag2

William Schief Associate Regional Approx. beginning of July 1970
Administrator to Sept. 15, 1970 57

9/16/70 to 11/12/70 15%

Lionel Pashkoff Staff Attorney Approx. beginning of July 1970
to Sept. 15, 1.970 15%

9/15/70 to 11/1/70. 507
11/1/70 to 11/12/70 757

Jay Franz Staff Attorney 10/15/70 to 11/12/70 607

Edward Griffin 4,-t-a-ff—ti-t-t:+r-rrey 10/15/70 to 11/12/70 507
•

Murray Garson, an accountant in the Division of Trading and Markets, was also

assigned to the inquiry in the first week of October 1.970 and has from that

date devoted approximately 707 of his time to the matter.

As described above, the application of manpower to an inquiry such as

this varies upon the stage of the inquiry. Assignment of additional

personnel will be made, by the Commission as necessary while the staff

presently assigned to the inquiry will continue to draw upon the expertise

of various members of the Commission's staff as circumstances require.

Although it is difficult to state at this time when a report on this

inquiry can be submitted, it is anticipated that the staff may be able to
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provide a progress report in early 1971. The timing of such a report, how-

ever, is contingent upon the extent to which the inquiry uncovers areas

which necessitate further in-depth treatment. The Commission considers this

inquiry a matter of the highest priority, and it is being conducted

accordingly.

Question No. 7 A description of the mechanism presently existing by
which the stock exchanges alert the SEC of any unusual
increase in the volume of trading in a particular
security (Tr. p. 85).

There are a number of mechanisms utilized by the exchanges to alert

the Commission to any unusual increase in the volume of trading in

a particular security. In keeping with the concept that a continuous flow

of information between the exchanges and the Commission is desirable,

reliance is placed upon informal as well as formal mechanisms of communi-

cation. Thus, the Commission may. be alerted to matters involving trading

volume in a security through telephone cOnversations with exchange staff,

case referrals and periodic reports of exchange activity. In addition, the

Commission's staff coordinates its ,own market surveillance activities with

those of the New York Stock Exchange and American Stock Exchange through

receipt from these exchanges of daily and weekly stock watch reports.

These reports contain information relating to inquiries made by the exchange

staff into trading in particular securities.

Question No. 8 An outline of the procedure involved in the suspension
of trading by the exchanges and the SEC and a state-
ment of the reasons suspension was not invoked in the
Penn Central matter (Tr. p. 85).

The Commission is authorized under Sections 15(c)5 and. 19(a)(4) of

the Securities Exchange Act to suspend summarily trading insecurities in
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exchange and over-the-counter markets for ten-day periods. In determining

whether a suspension of trading is appropriate, the Commission has been

guided by the express Congressional intent in granting this power. In

this regard, the Report of the Senate Banking and Currency Committee, in

reporting out S. 1642, which was ultimately enacted in 1964 and which

authorized the Commission to suspend trading in the over-the-counter market,

stated:

New paragraph (5) of Section 15(c) would permit the Commission
temporarily to suspend trading when fraudulent or manipulative
practices of the issuer or other persons have deprived an over-
the-counter security of a fair and orderly market, or when some
corporate event has made informed trading impossible and has
created conditions in which investors are likely to be deceived.
Trading would be allowed to resume as soon as there has been
adequate disclosure and dissemination of the facts material to
investment decisions . . . S. Rep. No. 379, p. 26, 88th Cong.,
1st Sass. (1963).

Although the suspension power can be exercised summarily and rapidly by

the Commission, we recognize that a trading suspension can work a serious

hardship and, therefore, we attempt to exercise this power with careful

consideration for the rights of all interested parties, including existing

and prospective security holders and the issuer itself. The procedure for

instituting a trading suspension is a relatively simple one. When the

staff of the Commission becomes aware of information which indicates that

a suspension might be appropriate, it transmits this information to the

Commission for its consideration and determination. The information upon

which the staff's recommendation is based may originate from our market

surveillance program, a staff investigation or information furnished by

another government agency or self-regulatory body or from a public complaint.
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The Commission has exercised its suspension powers primarily in the

over-the-counter market and has relied in the first instance on the

securities exchanges to halt and suspend trading in exchange listed secu-

rities where the circumstances warrant.. The Commission's initial reliance

upon the exchanges to suspend or halt trading is not only in accord with

the self regulatory scheme for the exchanges embodied in the Securities

Exchange Act, but is desirable as a practical matter, since the exchanges

become immediately aware, through their continuous surveillance of trading,

of unusual activity in a listed security and have the ability to act

instantaneously to suspend trading. The New York Stock Exchange has

established procedures for halting trading promptly in instances where

significant corporate developments or imbalances in security orders disrupt

the making of an orderly market. Similar procedures are employed by the

American Stock Exchange and the regional,securities exchanges.

The Exchange did not suspend or halt trading in Penn. Central common

stock either prior or subsequent to the filing in bankruptcy on June 21,

1970. According to the Exchange, it did not suspend trading prior to

June 21, 1970 because it believed that the increased market activity in

Penn Central was adequately explained by specific news events. Similarly,

the Commission did not suspend trading since no factors indicated that

a suspension would be appropriate. Neither the Commission nor the Exchange

deemed it necessary to suspend or halt trading in Penn Central common stock

subsequent to the filing in bankruptcy since the bankruptcy petition and the

publicity it received in the financial press disclosed the financial condition

of the company to the investing public.
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Although trading in Penn-Central ,stock was not suspended, we note

that on June 22, 23 and 24, the opening of trading in that stock was

significantly delayed due to the heavy imbalance of orders. In addition,

on June 24, 1970, the Exchange did suspend trading in 21 debt obligations

of rail lines leased by the Penn Central Transportation Company and trading

in these obligations is still suspended.

SUPPLEMENTARY TNFOR1 T ION :

In addition to the foregoing responses to the questions presented,

we would like to take this opportunity to supplement and clarify several of

the replies which were given at the hearing before the Subcommittee on

September 24, 1970 in the following manner: (References are to the transcript.)

Page  24, line 8:

In the case of a registered investment company, stock options are

prohibited by the Investment Company Act of 1940. (See Sections 18(d) and

23(a) of that Act.)

Page 24, line 14 and page 28, line 5!.

These responses were also given under the assumption that we were

talking about a company not registered ad not required to register under

the Investment Company Act of 1940. If the company were required to so

register, and if it were a closed-end investment company, it would be required

to file a registration statement on Form S-4 as described in the response to

Question No. 1 above.

Sectionc 7 and. 10 of the Securities Act of 1933 grant to the Commission

authority to require certain specified information in registration statements
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and prospectuses. Those sections also rmthorize the Commission to provide

for the omission, by rules and regulations, of any information otherwise

required which the Commission designates as not necessary or appropriate

in the public interest or for the protection of investors. The term "rules

and regulations" includes the forms for registration of securities under

the Securities Act of 1933 and the related instructions thereto

It is under this authority, as well as that contained in Section 24(a)

of the Investment Company Act of 1940, that the Commission has not required

in a registration statement filed on Form S-4 certain disclosures ordinarily

required by Form S-1. Exercising this discretion, the Commission has not

required disclosure of interest payments to banks represented on the board

of a registered investment company to be included in the prospectus.

Such disclosure has not been considered necessary in the past because

of the protections afforded by a combination of other regulatory provisions

of the Investment Company Act which require that the investment company .

receive at least net asset value for its common stock, which limit the amount

of its indebtedness in relation to its asset size, and which limit the

number of the company's directors who may be officers or directors of any

one bank.

In any event, the Commission is now considering whether to amend

Form S-4 to require such disclosure in the future.
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SECURITIES AND EXCHANGE COMMISSION
WASH!NGTON, D.C. 20549

FORM S-4

REGISTRATION STATEMENT

UNDER

THE SECURITIES ACT OF 1933

(Exact name of registrant as specified in charter)

(Addfess of principal executive offices)

(Name and address of agent for service)

Approximate date of commencement of
proposed sale to the public  

CALCULATION OF REGISTRATION FEE

Proposed Proposed
Title of maximum maximum
securities Amount offering aggregate Amount of
being being price per offering Legistration
registered registered unit  Illice fee 
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GENERAL INSTRUCTIONS

A. Rule as to Use of Form S-4.

Form S-4 shall be used for registration under the Securities Act of
1933 of securities of all closed-end management investment companies reg-
istered under the Investment Company Act of 1940 on Form N-8B-l.

B. Application of General Rules and Regulations.

Attention is directed to the General Rules and Regulations under the
Act, particularly those comprising Regulation C. That regulation contains
general requirements regarding the preparation and filing of the registra-
tion statement.

C. Documents Comprising Registration Statement.

The registration statement shall consist of the facing sheet of the
form, the prospectus containing the information specified in Part I, the
information called for by Part II, the undertaking to file reports, the
required signatures, consents of experts, financial statements and ex-
hibits and any other prospectus, information, undertaking or documents
which are required or which the registrant may file as a part of the reg-
istration statement.

D. Form and Content of Prospectus.

(a) The purpose of the prospectus is to inform investors. Hence,
the information set forth in the prospectus should be presented in clear,
concise, understandable fashion. Avoid unnecessary and irrelevant details,
repetition or the use of unnecessary technical language. The prospectus
shall contain the information called for by all of the items of Part I of
the form, except that no reference need be made to inapplicable items, and
negative answers to any item may be omitted.

(b) Unless clearly indicated otherwise, information set forth in any
part of the prospectus need not be duplicated elsewhere in the prospectus.
Where it is deemed necessary or desirable to call attention to such infor-
mation in more than one part of the prospectus, this may be accomplished
by appropriate cross reference. In lieu of restating information in the
form of notes to the financial statements, references should be made to
other parts of the prospectus where such information is set forth.

E. Cross Reference Sheet.

The cross reference sheet required by Rule 404(c) shall show the loca-
tion in the prospectus of the information called for by the items of Part I
of this form and by the items of Form N-811-1 enumerated in Item 5 of this
form.
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F. Preparation of Part II.

Part II of the registration statement shall contain the numbers and
captions of the items in Part II of the form, but the text of the items
may be omitted provided the answers are so prepared as to indicate to the
reader the coverage of the items without the necessity of referring to
the text of the items or the instructions thereto. If the information
required by any item of Part II is completely disclosed in the prospectus,
reference may be made to the specific page or caption of the prospectus
which contains such information.

PART I. INFORMATION REQUIRED IN PROSPECTUS

Item I. Distribution Spread.

The information called for by the following table shall be given, in
substantially the tabular form indicated, on the outside front cover page
of the prospectus as to all securities being registered which are to be
offered for cash (estimate, if necessary).

Per Unit

Total

Price Underwriting Proceeds to
to discounts and registrant or
public commissions other persons

Instructions. 1. The term "commissions" has the meaning
given in paragraph (17) of Schedule A of the Act. Only commissions
paid by the registrant or selling security holders in cash are to
be included in the table. Commissions paid by other persons, and
other considerations to the underwriters, shall be set forth follow-
ing the table with a reference thereto in the second column of the
table. Any finder's fees or similar payments shall be appropriately
disclosed.

2. If it is impracticable to state the price to the public,
the method by which it is to be determined shall be explained. In
addition, if the securities are to be offered at the market, or if
the offering price is to be determined by a formula related to
market prices, indicate the market involved and the market price
as of the latest practicable date.

3. If any of the securities being registered are to be offered
for the account of security holders, the name of each holder, the
amount held by him and the amount offered for his account should be
stated either on the first page of the prospectus or elsewhere in
the prospectus with an appropriate cross-reference on the first page.
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Item 2. Plan of Distribution.

(a) If the securities being registered are to be offered through
underwriters, give the names of the principal underwriters, and state the

respective amounts underwritten. Identify each such underwriter having a
material relationship to the registrant and state the nature of the rela-
tionship. State briefly the nature of the underwriters' obligation to take
the securities.

Instruction. All that is required as to the nature of the
underwriters' obligation is whether the underwriters are or will

be committed to take and to pay for all of the securities if any

are taken, or whether it is merely an agency or "best efforts"
arrangement under which the underwriters are required to take
and pay for only such securities as they may sell to the public.
Conditions precedent to the underwriters' taking the securities,
including "market outs", need not be described except in the
case of an agency or "best efforts" arrangements.

(b) State briefly the discounts and commissions to be allowed or paid
to dealers, including all cash, securities, contracts or other considera-
tion to be received by any dealer in connection with the sale of the secur-
ities.

Instruction. If any dealers are to act in the capacity of
sub-underwriters and are to be allowed or paid any additional
discounts or commissions for acting in such capacity, a general
statement to that effect will suffice without giving the addi-
tional amounts to be so paid.

(c) Outline briefly the plan of distribution of any securities being
registered which are to be offered otherwise than through underwriters.

Item 3. Use of Proceeds to Registrant.

State the principal purposes for which the net proceeds to the reg-
istrant from the securities to be offered are intended to be used, and
the approximate amount intended to be used for each such purpose.

Instructions. 1. Details of proposed expenditures are not
to be given. If any substantial portion of the proceeds has not
been allocated for particular purposes, a statement to that effect
shall be made together with a statement of the amount of proceeds
not so allocated.

2. If any material part of the proceeds is to be used to dis-
charge a loan, the item is to be answered as to the use of the pro-
ceeds of the loan if the loan was made within one year; otherwise,
it will suffice to state that the proceeds are to be used to dis-
charge the indebtedness created by the loan.



3. If any material amount of the proceeds is to be used to
acquire assets, otherwise than in the ordinary course of business,
briefly describe the assets and give the names of the persons from
whom they are to be acquired. State the cost of the assets to the
registrant and the principle followed in determining such cost.

Item 4. Sales Otherwise than for Cash.

If any of the securities being registered are to be offered otherwise
than for cash, state briefly the general purposes of the distribution, the
basis upon which the securities are to be offered, the amount of compensa-
tion and other expenses of distribution, and by whom they are to be borne.

Instruction. If the distribution is to be made pursuant to
a plan of acquisition, reorganization, readjustment or succession,
describe briefly the general effect of the plan and state when it
became or is to become operative. As to any material amount of
assets to be acquired under the plan, furnish information corre-
sponding to that required by Instruction 3 to Item 3.

Item 5. Information Required by Items of Form N-8B-1.

The prospectus shall contain the information which would be required
by the following items of Form N-8B-1 if a registration statement on that
form were currently being filed:

Items 1, 2, 3, 4, 5, 8 and 9;

Item 10, as of a date within 90 days;

Items 11 and 12;

Item 13 as to persons controlling the registrant;

Items 14, 16, 17, 18, 21(a), 22 and 25;

Items 26, 27 or 28 as to securities being registered.

Instructions. I. Subject to Rule 407, the information called
for by the foregoing items of Form N-88-1 shall be given as of the
effective date of the registration statement on this form.

2. The information called for by Item 12 of Form N-8B-1 shall
be set forth not further back in the prospectus than the fifth page
thereof and shall not be preceded by any chart or table other than
the table required by Item 1 of this form.

Item 6. Financial Statements.

The prospectus shall contain the following financial statements:
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(a) The statements which would be required by Form N-8B-1 if a reg-

istration statement on that form were currently being filed.

(b) If any balance sheet or statement of assets and liabilities

filed pursuant to (a) is not as of a date within 90 days prior to the date

of filing the registration statement on this form, there shall also be in-

cluded in the prospectus a corresponding balance sheet or statement of as-

sets and liabilities as of a date within 90 days prior to the date of fil-

ing and the related statements prescribed by Article 6 of Regulation S-X

from the close of the latest fiscal year for which such statements are in-

cluded pursuant to (a) up to the date of the balance sheet or statement of
assets and liabilities required by this paragraph. The statements required
by this paragraph need not be certified, but if they are certified, the
balance sheet or statement of assets and liabilities as of the end of the
last fiscal year, may be omitted.

(c) Notwithstanding paragraphs (a) and (b) above, the following may
be omitted from the prospectus:

(1) The statements of any subsidiary which is not a
majority-owned subsidiary;

(2) All schedules in support of the most recent balance
sheet or statement of assets and liabilities filed except the
following: Schedule I; columns A, E, F and G of Schedule II;
and columns A, B, C and D of Schedule III, omitting the infor-
mation called for by paragraph (b) of footnote 1 to Column A;

(3) The historical financial information called for by
Part E of the Instructions as to Financial Statements in
Form N-8B-1.

(d) If the registrant has only one class of outstanding capital secur-
ities, then it may, at its option, furnish all financial statements spec-
ified in (a) and (b) above in Part II of the registrant statement and in-
clude only the following statements in the prospectus:

(1) A statement of Assets and Liabilities in which the
details of Schedules I, II, and III prescribed by (b) and (c)
above may be substituted for the summaries of these items as
prescribed by Rule 6-03 of Regulation S-X. If this option is
elected, the statement requirA by Rule 6-09 may be omitted
from the prospectus.

(2) An Income Statement for the latest fiscal year in .he form
specified in Rule 6-04 of Regulation S-X, including, on the same page,
(i) the items specified in caption 5 of Rule 6-05 and caption 2 of
Rule S-06, and (ii) the ratio of total operating and management ex-
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penses to total investment income. "Total operating and management

expenses" means the aggregate of the expenses described in captions

2 and 3 of Rule 6-04 of Regulation S-X. "Total investment income"

does not include equalization adjustments.

(3) Statement of Changes in Net Assets for the three full

fiscal years prior to the date of filing (or for the life of the

registrant, if less) as prescribed by Rule 6-08.

Except that the statement prescribed by (2) above is required for only

one fiscal year and an interim period, if any, to within 90 days of fil-

ing, the instructions as to dates and certification prescribed in (a)

and (b) above shall be applicable to the optional statements permitted

by this paragraph (d)

PART II. INFORMATION NOT REQUIRED IN PROSPECTUS

Item 7. Marketing Arrangements.

Briefly describe any arrangement known to the registrant or to any

person named in answer to Item 2, or to any person specified in Item

14(a) or (b) of Form N-8B-1, made for any of the following purposes:

(a) To limit or restrict the sale of other securities of the same

class as those to be offered for the period of distribution.

(b) To stabilize the market for any of the securities to be offered.

(c) For withholding commissions, or otherwise to hold each under-

writer or dealer responsible for the distribution of his participation.

Instruction. If the answer to this item is contained in

an exhibit, the item may be answered by cross-reference to the

relevant paragraphs of the exhibit.

Item 8. Other Expenses of Issuance and Distribution.

Furnish a reasonably itemized statement of all expenses in connection

with the issuance and distribution of the securities being registered,

other than underwriting discounts and commissions. If any of the secur-

ities being registered are to be offered for the account of security

holders, indicate the portion of such expenses to be borne by such secur-

ity holders.

Instruction. Insofar as practicable, registration fees,

Federal taxes, States taxes and fees, trustees' and transfer

agents' fees, cost of printing and engraving, and legal, ac-

55-761 0 - 71 - 13
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counting and engineering fees shall be separately itemized.
The information may be given as subject to future contingen-
cies. If the amounts of any items are not known, estimates
designated as such shall be given.

Item 9. Indemnification of Directors and Officers.

State the general effect of any charter provision, by law, contract,
arrangement or statute under which any director or officer of the regis-
trant is insured or indemnified in any manner against any liability which
he may incur in his capacity as such.

Item 10. Financial Statements and Exhibits.

List all financial statements and exhibits filed as a part of the
registration statement:

(a) Financial statements, indicating those included in the prospectus.

(b) Exhibits.

UNDERTAKINGS

A. The following undertaking shall be included in every registration
statement:

"Subject to the terms and conditions of Section 15(d) of
the Securities Exchange Act of 1934, the undersigned registrant
hereby undertakes to file with the Securities and Exchange Com-
mission such supplementary and periodic information, documents
and reports as may be prescribed by any rule or regulation of
the Commission heretofore or hereafter duly adopted pursuant
to authority conferred in that section."

B. The following undertaking, with appropriate modifications to suit
the particular case, shall be included in the registration statement if
the securities being registered are to be offered to existing security
holders pursuant to warrants or rights and any securities not taken by
security holders are to be reoffered to the public:

"The undersigned registrant hereby undertakes to supplement
the prospectus, after the expiration of the subscription period,
to set forth the results of the subscription offer, the transac-
tions by the underwriters during the subscription period, the
amount of unsubscribed securities to be purchased by the under-
writers and the terms of any subsequent reoffering thereof. If
any public offering by the underwriters is to be made on terms
differing from those set forth on the cover page of the prospectus,
a post-effective amendment will be filed to set forth the terms of
such offering."
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SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, the reg-

istrant has duly caused this registration statement to be signed on its

behalf by the undersigned, thereunto duly authorized, in the City of

 , and State of  , on the

day of  , 19_.

(Registrant)

By 
(Signature and Title)

Pursuant to the requirements of the Securities Act of 1933, this reg-

istration statement has been signed below by the following persons in the

capacities and on the dates indicated.

(Signature) (Title) (Date)

Instructions. 1. The registration statement shall be

signed by the registrant, its principal executive officer or

officers, its principal financial officer, its controller or
principal accounting officer and by at least the majority of
the board of directors or persons performing similar functions.

If the registrant is a foreign person, the registration state-
ment shall also be signed by its authorized representative in

the United States.

2. The name of each person who signs the registration
statement shall be typed or printed beneath his signature.
Any person who occupies more than one of the specified posi-
tions shall indicate each capacity in which he signs the
registration statement.

INSTRUCTIONS AS TO EXHIBITS

Subject to the rules regarding incorporation by reference, the follow-
ing exhibits shall be filed as a part of the registration statement. Ex-
hibits shall be appropriately lettered or numbered for convenient reference.
Exhibits incorporated by reference may bear the designation given the pre-
vious filing. Where exhibits are incorporated by reference, the reference
shall be made in the list of exhibits called for by Item 10(b).
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1. Copies of all exhibits which would be required by Form N-8B-1 if
a registration statement on that form were currently being filed.

2. A specimen or copy of each security being registered.

3. A copy of each underwriting contract with a principal underwriter,
each syndicate agreement and each purchase, sub-underwriting or selling
group agreement or letter pursuant to which the securities being regis-
tered are to be distributed or, if the terms of such documents are not
determined, the proposed forms thereof.

4. An opinion of counsel as to the legality of the securities being
registered, indicating whether they will when sold be legally issued,
fully paid and non-assessable.

5. All financial statements omitted from the prospectus pursuant to
Item 6(c) or (d).
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SECURITIES AND EXCHANGE COMMISSION

Washington, D. C.

FORM N-8B-1

REGISTRATION STATEMENT OF MANAGEMENT INVESTMENT COMPANY

Pursant to Section 8 of

THE INVESTMENT COMPANY ACT OF 1940

(Name of registrant)

(Address of principal executive office)
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GENERAL INSTRUCTIONS

A. Rule as to Use of Form N-8B-1.

This form shall be used for registration statements filed pursuant to
Section 8(h) of the Investment Company Act of 1940 by all management in-
vestment companies except those which issue periodic payment plan certifi-
cates.

B. Application of General Rules and Regulations.

(a) The General Rules and Regulations under the Act contain certain
general requirements which are applicable to registration or any form.
These general requirements should be carefully read and observed in the
preparation and filing of registration statements on this form.

(b) Particular attention is directed to Regulation 8B which contains
general requirements regarding matters such as the kind and size of paper
to be used, the legibility of the registration statement, the information
to be given whenever the title of securities is required to be stated,
and the filing of the registration statement. The definitions contained
in Rule 8b-2 should be especially noted.

C. Preparation of Registration Statement.

(a) This form is not to be used as a blank form to be filled in, but
only as a guide in the preparation of the registration statement on paper
meeting the requirements of Rule 8b-12. The registration statement shall
contain the item numbers and captions, but the text of the items may be
omitted provided the answers thereto are prepared in the manner specified
in Rule 8b-13.

(b) Unless otherwise stated, the information required shall be given
as of the date of filing the registration statement.
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4p,

Item 1. General Information.

Give the date and form of organization of the registrant and the name

of the state or other sovereign power under the laws of which it was organ-

ized.

Instruction. As to the form of organization, only a statement

such as the following is required: "a corporation," "an unincorpo-

rated association," "a common law trust," or other appropriate state-

ment.

Item 2. Development of Business.

(a) If the registrant has engaged in any business other than that of

an investment company during the past five years, state the nature of such

other business and give the approximate date on which the registrant orig-

inally -,ommenced business as an investment company. If the registrant's

name was changed during the period, state its former name and the approx-

imate date on which it was changed. Indicate briefly the nature and re-
sults of any bankruptcy, receivership or similar proceedings or any other

materially important reorganization, readjustment or succession during

the period.

(b) If during the past three years any affiliated person of the reg-

istrant had any material interest, direct or indirect, in any transaction

involving the purchase of any substantial amount of assets presently held

by the registrant or any of its subsidiaries, otherwise than in the ordi-

nary course of business, describe the interest of the affiliated person

in such transaction and state the cost of such assets to the purchaser and

to the seller.

Instruction. No information need be given under paragraph (b)

as to the interest of any affiliated person in any transaction ex-

empted from section 17 of the Act.

Item 3. Subclassification of Registrant.

(a) State whether registrant is a closed-end or open-end investment

company.

(b) State whether registrant proposes to operate as a diversified or

non-diversified investment company.

Instruction. Registrant may reserve freedom of action to change

from a non-diversified to a diversified investment company.

Item 4. Fundamental Policies of the Registrant.

Describe the policy or proposed policy of the registrant with respect

to each of the following types of activities, and outline the extent, if

any, to which the registrant has engaged in such activities during its
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last three fiscal years.

(a) The issuance of senior securities (if registrant is a closed-
end company.)

(b) The borrowing of money.

(c) The underwriting of securities of other issuers.

(d) The concentration of investments in particular industries.

(e) The purchase and sale of real estate.

(0 The purchase and sale of commodities or commodity contracts.

(g) The making of loans to other persons.

(h) Any other policy which the registrant deems a matter of funda-
mental policy and elects to treat as such pursuant to Sections 8(b)(2) and
13(a)(3) of the Act.

Instruction. 1. The registrant may reserve freedom of action
with respect to any of the foregoing activities, but in such cases
shall express definitively, in terms of a reasonable percentage of
assets to be devoted to the particular activity, or otherwise, the
maximum extent to which the registrant intends to engage therein.
See Release No. 167 under the Act.

2. For the purposes of (g) the purchase of a portion of an
issue of publicly distributed bonds, debentures or other securities,
whether or not the purchase was made upon the original issuance of
the securities, is not to be considered the making of a loan by the
registrant.

Item 5. Policies with Respect to Security Investments.

Describe the investment policy of the registrant with respect to each
of the following matters which is not described as a fundamental policy of
the registrant under Item 4, indicating which of such investment policies
may not be changed without stockholder action:

(a) The type of securities (for example, bonds, preferred stocks,
common stocks) in which it may invest, indicating the proportion of the
assets which may be invested in each such type of security.

(b) The percentage of assets which it may invest in the securities
of any one issuer.

(c) The percentage of voting securities of any one issuer which it
may acquire.

v

•or
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(d) Investment in companies for the purpose of exercising control

or management.

(e) Investment in securities of other investment companies.

(0 The policy with respect to portfolio turnover.

(g) Any other investment policy not specified above or in Item 4,

which is set forth in the registrant's charter, by-laws or prospectus.

Item 6. Diversification of Assets.

Furnish the following information as of the date of registration pur-

suant to Section 8(a) of the Act and also as of the end of the latest fis-

cal year of the registrant covered by the financial statements filed here-

with:

(a) With respect to the following classes of assets of the regis-

trant--

Class of Assets 

Cash and cash items,
including receivables

Government securities
Securities of other

investment companies
Other securities
Other assets

Total assets

Date of Registration End of Fiscal Year 
Value of : Percent Value of : Percent
class : of total class : of total

(b) With respect to each company in which the registrant had invested

in all classes of such company's securities more than 5 percent of the value

of the registrant's total assets --

Name and
address of
company

Nature of its
+principal business

Percentage of value of
registrant's assets

invested therein 
At date of : At end of
registration : fiscal year

(c) With respect to each company, 5 percent or more of whose voting

securities are directly or indirectly owned, controlled, or held with power

to vote, by the registrant --

/ v
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Nature of its
principal business

Percentage of its
voting securities

owned by registrant 
At date of : At end of

registration : fiscal year

Instructions. 1. Attention is directed to Section 5(b) and (c)
of the Act. The term "value" is defined in Section 2(a)(39) of the
Act.

2. If the registrant's latest fiscal year ended prior to the
date of registration, the information need be given only as of the
date of registration.

Item 7. Underwriting Commitments.

If the registrant is a diversified company, furnish the following in-
formation for the period from the date of registration to the close of the
latest fiscal year covered by the financial statements filed herewith with
respect to each commitment as underwriter made by the registrant:

(a) The value of the registrant's total assets immediately after each
smch commitment as underwriter.

(b) The dollar amount of all outstanding commitments as underwriters
at such time.

(c) The value at such time of registrant's investments in all secur-
ities of issuers (other than investment companies) of which the registrant
owned more than 10 percent of the outstanding voting securities.

Instruction. Instruction 2 to Item 6 shall also apply to this
item.

Item 8. Tax Status. 

State whether the registrant during the last taxable year met the re-
quirements of Subchapter M of the Internal Revenue Code, and state its
present intention with respect to meeting such requirements during the
current taxable year.

Item 9. Pending Legal Proceedings.

Briefly describe any material pending legal proceedings, other than
ordinary routine litigation incidental to the business, to which the reg-
istrant or any of its subsidiaries is a party. Include the name of the
court in which the proceedings are pending, the date instituted, and the
principal parties thereto. Include similar information as to any such
proceedings known to be contemplated by governmental authorities.



199

Item 10. Capitalization.

Furnish the following information, in substantially the tabular form
indicated as to each class of authorized securities of the registrant. The
information is to be furnished as of the end of the registrant's latest
fiscal year.

(1) (2) (3) (4)
Amount held by Amount outstanding

Title of Amount registrant or exclusive of amount
class authorized for its account shown under (3) 

Item 11. Defaults and Arrears on Senior Securities.

(a) State, as to each issue of long-term debt of the registrant which
is in default, on the date of filing, with respect to the payment of prin-
cipal, interest or amortization: (1) Nature of default; (2) date of de-
fault; (3) amount of default per $1,000 face amount; and (4) total amount
of default.

(b) State as to each issue of capital stock of the registrant on which
any accumulated dividend is in arrears at the date of filing: (1) Title of
issue; (2) amount per share in arrears.

Item 12. Condensed Financial Information.

(a) Furnish the following information for the registrant, or for the
registrant and its subsidiaries consolidated as prescribed by caption 3 of
Rule 6-02 of Regulation S-X, for each of the last ten fiscal years of the
registrant (or for the life of the registrant and its immediate predeces-
sors, if less) and for the period between the end of the latest fiscal year
and the date of the latest balance sheet or statement of assets and liabil-
ities furnished:

PER SHARE INCOME AND CAPITAL CHANGES
(For a share outstanding throughout the year)

Income and Expense

19-- 19-- Etc

1. Income
2. Operating expenses
3. Net income
4. Dividends from net income

Capital Changes 

5. Net asset value at beginning of period
6. Net realized and unrealized profits

(or losses) on securities
7. Distributions from realized capital gains
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8. Net asset value at end of period

9. Ratio of operating expenses to average
net assets

10. Ratio of net income to average net assets

11. Number of shares outstanding at end of period

Instructions. 1. The information shall be given in comparative
columnar form, by years, in the order indicated by the captions of
the item.

2. The information shall be given as to the shares of all open-
end companies and, where practicable, as to the common shares of
closed-end companies.

3. Per-share figures may be given to the nearest cent in all
columns.

4. Appropriate adjustments shall be made to reflect any stock
split-ups or stock dividends during the period.

5. "Operating expenses", as used in caption 2 above, include
the expenses described in captions 2 and 3 of Rule 6-04 of Regulation
S-X. If there were income deductions such as those described in cap-
tions 4 and 6 of that rule, compute the per-share amounts thereof in
accordance with instructions 8(h) below and state them separately im-
mediately after caption 2 above.

6. Distributions not exceeding the capital gains computed on the
federal tax basis may be treated as distributions from capital gains
for purposes of the above table, even though they exceed capital gains
on a book basis.

7. If any distributions were made from capital sources other
than capital gains, change caption 7 to: "Distributions from realized
capital gains and other capital sources" and in a footnote indicate
the amounts and nature of distributions from such other sources.

8. For open-end companies having continuous transactions in their
own shares:

(a) The amount to be shown at caption 3 is derived by
adding to, or deducting from, dividends paid from net income
per share for the year (caption 4) the increase or decrease
per share in undistributed net income for the year. Such
increase or decrease may be derived from a comparison of the
per-share figures obtained by dividing the undistributed net
income at the beginning and end of the year by the number of
shares outstanding on those respective dates.
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(b) The amounts to be shown at captions 1 and 2 are
derived by applying to the net income on a per-share basis
the ratio of such items, as shown in the financial state-
ments prepared under Rule 6-04 of Regulation S-X, to the
net income as shown in such statements.

9. The amount to be shown at caption 6, while mathematically
determinable by the summation of amounts computed for as many periods
during the year as shares were sold or repurchased (which could be as
often as twice daily) is also the balancing figure derived from the
other figures in the statement and may be so computed. The amount
shown at this caption for a share outstanding throughout the year may
not accord with the change in the aggregate gains and losses in the
portfolio securities for the year because of the timing of sales and
repurchase of registrant's shares in relation to fluctuating market
values for the portfolio.

10. The "average net assets", as used in captions 9 and 10 shall
be computed upon the basis of the value of the net assets determined
no less frequently than as of the end of each month, except that the
average value of securities for which market quotations are not avail-
able may be based upon the value of such securities as of the end of
the preceding quarter.

11. The number of shares outstanding at the end of each period
may be shown to the nearest thousand (000 omitted), provided it is
indicated that such has been done, or may be shown in a footnote.

(b) Furnish the following information as of the end of each of the
registrant's last ten fiscal years with respect to each class of senior
securities (including bank loans) of the registrant. If consolidated
statements were prepared as of any of the dates specified, the information
shall be furnished on a consolidated basis:

(1) (2) (3) (4) (5)
Total amount Involuntary Approximate
outstanding, liquidating market value
exclusive of Asset coverage preference per share or other

treasury per share or per share of unit (Exclude
Year securities other unit  senior stock bank loans) 

Instructions. 1. Instruction 2 to paragraph (b)Ehall also apply
to this paragraph.

2. In lieu of the method described in Section 18(h) of the Act,
asset coverage called for in Column (3) shall be expressed in terms of
dollar amounts per unit of each class of senior securities. If the
registrant has outstanding more than one class of securities, indicate
the method used in computing the asset coverage.



202

Item 13. Persons in Control Relationship with Registrant.

Furnish a list or diagram of all persons directly or indirectly con-

trolling, controlled by or under common control with the registrant and as

to each such person indicate (1) if a company, the State or other sovereign

power under the laws of which it was organized, and (2) the percentage of

voting securities owned or other basis of control by the person, if any,

immediately controlling it.

Instructions. I. The list or diagram shall include the reg-

istrant and shall be so prepared as to show clearly the relationship

of each company named to the registrant and to the other companies

named. If any company is controlled by means of the direct owner-

ship of its securities by two or more persons, so indicate by ap-

propriate cross reference.

2. Designate by appropriate symbols (a) subsidiaries for which

separate financial statements are filed; (b) subsidiaries included

in the respective consolidated financial statements; (c) subsidiaries

included in the respective group financial statements filed for un-

consolidated subsidiaries; (d) other subsidiaries, indicating briefly

why statements of such subsidiaries are not filed.

3. The names of particular subsidiaries may be omitted if the

unnamed subsidiaries considered in the aggregate as a single subsid-

iary would not constitute a significant subsidiary.

Item 14. Persons Owning Equity Securities of Registrant.

Furnish the following information as to all equity securities of the

registrant owned by the following persons as of a specified date within

90 days prior to the date of filing:

(a) Each person who directly or indirectly owns, controls or holds

with power to vote, 5 percent or more of the outstanding voting securities

of the registrant.

(b) Each person who owns of record or is known by the registrant to

own beneficially more than 10 percent of any other class of equity secur-

ities of the registrant.

(c) All officers, directors and members of the advisory board of the

registrant as a group, without naming them.

(1) (2) (3) (4) (5)
Name and Title of Type of Amount Percent of

address class ownership owned class

Instructions. I. Indicate in the third column whether the

securities are owned both of record and beneficially, of record only,

or beneficially only, and show separately in the fourth and fifth
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columns the respective amounts and percentages owned in each such
manner.

2. The percentages are to be calculated on the basis of the
amount of outstanding securities of the class. In any case where
the amount owned by all officers, directors and members of the ad-
visory board as a group is less than 1 percent of the class, a state-
ment to that effect will suffice as an answer to paragraph (c).

Item 15. Number of Holders of Equity Securities.

State, in substantially the tabular form indicated, as of a specified
date within 90 days prior to the date of filing, the approximate number of
holders of record of each class of equity securities of the registrant.

(1)

Title of class

Item 16. Directors and Executive Officers.

(2)
Number of
holders

Furnish the information required by the following table as to all di-
rectors and executive officers of the registrant.

Name and
address

Positions and offices Principal occupations
with registrant during past five years

Instruction. For the purposes of this item, the term "executive
officer" means the president, vice-president, secretary and treasurer,
and any other officer who performs policy-making functions for the
registrant.

Item 17. Members of Advisory Board of Registrant.

If the registrant has an advisory board, furnish the information spec-
ified in the following table as to each member of such board.

(1)

Name and address

(2)
Positions and offices held
with other affiliated persons

Instruction. List under Column (2) the name of each affiliated
person of the registrant, other than members of the advisory board,
with which any member of the advisory board is connected in any capac-
ity and show all positions and offices held with such person.

Item 18. Remuneration of Directors, Officers and Members of Advisory Board.

(a) Furnish the information required by the following table as to all
remuneration paid by the registrant and its subsidiaries during the regis-
trant's last fiscal year to the following persons for services in all capac-
ities:
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(1) Each director, each of the three highest-paid officers, and

each member of the advisory board of the registrant whose aggregate
remuneration exceeded $30,000, naming each such person.

(2) All directors, officers and members of the advisory hoard

of the registrant as a group, without naming them.

(A) (B) (C)

Name of individual Capacities in which
or identify of remuneration was

group received 
Aggregate

remuneration

Instructions. 1. This item applies to any person who was a di-

rector, officer or member of the advisory board of the registrant at

any time during the fiscal year. However, information need not be

given for any portion of the year during which any such person did

not occupy one of the positions indicated.

2. The information is to be given on an accrual basis if prac-

ticable. The tables required by this paragraph and paragraph (b) may
be combined if the registrant so desires.

3. Do not include remuneration paid to a partnership in which
any director, officer or member of the advisory board was a partner,
but see item 25.

4. If the registrant has not completed a full fiscal year since
its organization, the information shall be given for the current fis-
cal year, estimating future payments if necessary.

(b) Furnish the following information, in substantially the tabular

form indicated below, as to all pension or retirement benefits proposed to

be paid under any existing plan in the event of retirement at normal re-
tirement date, directly or indirectly, by the registrant or any of its
subsidiaries to each person named in answer to paragraph (a)(1) of this

item:

(A) (B) (C)
Amount set

aside or accrued Estimated annual
Name of during issuer's benefits upon
individual last fiscal year retirement 

Instructions. 1. Column (B) need not be answered with respect
to payments computed on an acturial basis pursuant to any plan which
provides for fixed benefits in the event of retirement at a speci-
fied age or after a specified number of years of service.

2. The information called for by Column (C) may be given in a
table showing the annual benefits payable upon retirement to persons

in specified salary classifications.
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3. In the case of any plan (other than those specified in in-
struction 1.) where the amount set aside each year depends upon the
amount of earnings of the issuer or its subsidiaries for such year or
a prior year, or where it is otherwise impracticable to state the
estimated annual benefits upon retirement, there shall be set forth,
in lieu of the information called for by Column (C), the aggregate
amount set aside or accrued to date, unless it is impracticable to
do so, in which case there shall be stated the method of computing
such benefits.

Item 19. Indemnification of Directors and Officers.

State the general effect of any contract, arrangements or statute under
which any director or officer of the registrant is insured or indemnified
in any manner against any liability which he may incur in his capacity as
such.

Instruction. No information need be given as to insurance pro-
vided by any director or officer for his own protection.

Item 20. Employees of Registrant. 

Furnish the information required by the following table as of a speci-
fied date within 90 days with respect to the employees of (1) registrant
and (2) any company of the character specified in Section 2(a)(19)(iii) of
the Act.

Number of Number of
Class of full-time part-time
employees employees employees 

Executive and research

All other employees

Item 21. Custodians of Portfolio Securities.

(a) State the name, principal business address and, if other than a
commercial bank or trust company, the nature of the business of each person
holding portfolio securities of the registrant as custodian.

(b) Describe the arrangements under which such securities are held,
including the basis upon which the remuneration for such services is de-
termined.

Item 22. Investment Advisers. 

Furnish the following information as to each investment adviser of the
registrant:

(a) Name and principal business address.
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(b) Name and address of any affiliated person of the registrant who

is also an affiliated person of the investment adviser and the nature of

the affiliation.

(c) A brief description of the investment advisory contract with the

registrant, including the basis for determining the remuneration of the

investment adviser.

Item 23. Business and Other Connections of Investment Advisers and Their

Managements.

Describe briefly any other business, profession, vocation or employ-

ment of a substantial nature in which each investment adviser of the reg-

istrant and each director, officer or partner of such investment adviser

is engaged for his own account or in the capacity of director, officer,

employee, partner or trustee.

Instructions. 1. State the name and principal business of any

company with which any person specified is connected in the capacity

of director, officer, employee, partner or trustee, and the nature

of such connection.

2. The names of investment advisory clients need not be given

in answering this item.

Item 24. Personnel of Investment Advisers.

Furnish the information required by the following table, in substan-

tially the tabular form indicated, as of a specified date within 90 days

with respect to all personnel (other than directors, officers, partners or

proprietors) of each investment adviser of the registrant:

Number of Number of
full-time part-time

Class of personnel employees employees 

Account supervisors, counsellors and executives

Economists, statisticians and research personnel

All other personnel

Item 25. Remuneration of Certain Affiliated Persons.

Furnish the information required by the following table as to each of

the persons specified below who received from the registrant and its sub-

sidiaries during the last fiscal year of the registrant aggregate remunera-

tion in excess of $30,000 for services in all capacities. Indicate the

nature of the relationship by reason of which the remuneration of each such

person named is required to be given.
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(a) Each affiliated person of the registrant other than its directors,
officers, employees and members of its advisory board.

(b) Each affiliated person of any of the following: Its directors or
officers, any member of its advisory board, any company named in answer to
item 6(c), any security holder named in answer to item 14(a) or (b), any
investment adviser, or any underwriter named in answer to Item 31.

Capacities in which
Name of services were Aggregate

P.SIP22_ rendered remuneration

Item 26. Capital Stock. 

State the title of each class of capital stock of the registrant and
furnish the following information:

(a) Outline briefly (1) dividend rights; (2) voting rights; (3) liq-
uidation rights; (4) pre-emptive rights; (5) conversion rights; (6) redemp-
tion provisions; (7) sinking fund provisions; and (8) liability to further
calls or to assessment by the registrant.

(b) If the rights of holders of such stock may be modified otherwise
than by a vote of a majority or more of the shares outstanding, voting as
a class, so state and explain briefly.

(c) Outline briefly any restriction on the repurchase or redemption
of shares by the registrant while there is an arrearage in the payment of
dividends or sinking fund installments. If there is no such restriction,
so state.

Instructions. 1. Only a brief summary of the pertinent provi-
sions from an investment standpoint is required. A complete legal
description of the provisions referred to is not required and should
not be given. Do not set forth the provisions of the governing
instruments verbatim; only a succinct resume is required.

2. If the rights evidenced by any class of securities being
described are materially limited or qualified by the rights of any
other class of securities, include such information regarding such
other securities as will enable investors to understand the rights
evidenced by the securities being described.

Item 27. Long-Term Debt.

State the title of each class of long term debt of the registrant and
outline such of the following provisions as are relevant.

(a) Provisions with respect to interest, maturity, conversion, re-
demption, amortization, sinking fund or retirement;

(b) Provisions with respect to the kind and priority of any lien,
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restricting the declaration of dividends or requiring the maintenance of any

ratio of assets, the creation or maintenance of reserves or the maintenance

of properties;

(c) Provisions permitting or restricting the issuance of additional

securities, the incurring of additional debt, the release or substitution

of assets securing the issue, the modification of the terms of the security,

and similar provisions.

(d) The name of the trustee and the nature of any material relation-

ship with the registrant or any of its affiliates, the percentage of secur-

ities of the class necessary to require the trustee to take action, and what

indemnification the trustee may require before proceeding to enforce the

lien.

Instruction. The instructions to Item 26 shall also apply to this

item.

Item 28. Other Securities.

If the registrant has any authorized securities other than capital stock

or long-term debt, outline briefly the rights evidenced thereby. If the se-

curities are subscription warrants or rights, state the title and amount of

securities called for, the period during which and the prices at which the

warrants or rights are exercisable.

Instruction. The instructions to Item 26 shall also apply to this

itern.

ITEMS 29 TO 33 APPLY ONLY TO OPEN-END INVESTMENT COMPANIES

Item 29. General Information as to Distribution of Securities.

(a) State whether the registrant is currently offering its securities

for sale.

(b) List all States and other jurisdictions in which securities of

the registrant may lawfully be sold by the registrant, its underwriters or

dealers.

Item 30. Pricing of Securities for Sale, Redemption or Repurchase.

(a) Describe briefly the method followed or to be followed by the reg-

istrant in determining the price at which its securities will be offered to

the public, redeemed or repurchased, and furnish a specimen price make-up

sheet showing the method of computing the offering, redemption or repurchase

price per unit, using as a basis the value of the registrant's portfolio

securities and other assets and its outstanding securities as of the date

of the balance sheet filed for the registrant.

Instructions. 1. State the number of times each day the offering,
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redemption or repurchase price is determined, the time when such price
becomes effective and the length of time it remains in effect.

2. Explain fully any difference in the price at which securities
are offered to the public and the redemption or repurchase price.

(b) State the sales load expressed as a percentage of the public offer-
ing price and indicate the portion thereof to be received by dealers and the
portion to be retained by the principal underwriter.

Instructions. 1. If the sales load varies on a quantity basis,
indicate the quantities and the respective loads applicable thereto.
However, the allocation between underwriters and dealers need be
given only with respect to the maximum load.

2. Indicate briefly any difference in the sales load charged
upon the sale of securities in connection with the conversion or
exchange of securities or the reinvestment of dividends and similar
distributions.

(c) Describe briefly any provision in the registrant's charter or in
any subscription agreement or other instrument which specifically author-
izes or requires the reinvestment in the registrant's securities of the
proceeds of dividends or similar distributions made thereon.

Item 31. Principal Underwriters.

Furnish the following information with respect to each principal under-
writer currently distributing securities of the registrant:

(a) Name and principal business address and nature of any material
relationship with the registrant (other than that of principal underwriter).

(b) The name of each investment company (other than the registrant
and closed-end companies) for which such underwriter also acts as a princ-
ipal underwriter, depositor or investment adviser.

Item 32. Management of Principal Underwriters.

Furnish the information required by the following table with respect
to each director, officer or partner of each principal underwriter named in
answer to Item 31.

Name and
principal Positions and Positions and
business offices with offices with
address underwriter registrant 

Item 33. Compensation of Underwriters.

Furnish the information required by the following table with respect
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to all commissions and other compensation and profits received by each

principal underwriter named in answer to Item 31 directly or indirectly

from the registrant during the registrant's last fiscal year:

(1) (2) (3) (4) (5)
Net Compensation

Name of Underwriting or profit on

principal discounts and redemptions Brokerage Other

underwriter commissions and repurchases commissions compensation

Instruction. Indicate in a note, or otherwise, the nature of the

services rendered in consideration of the compensation set forth under

Column (5). Include under this column any compensation received by

an underwriter for keeping the registrant's securities outstanding in

the hands of the public.

Item 34. Financial Statements and Exhibits.

List all financial statements and exhibits filed as a part of the reg-

istration statement.

(a) Financial statements.

(b) Exhibits.

SIGNATURE

Pursuant to the requirements of the Investment Company Act of 1940,

the undersigned registrant (or depositor or trustee) has caused this regis-

tration statement to be signed on its behalf in the City of  

and State of   on the   day of  , 19_.

Witness:
(Name and title)

(Name of registrant, depositor or trustee)

By 
(Name and title of person signing on
behalf of registrant, depositor or
trustee)

INSTRUCTIONS AS TO FINANCIAL STATEMENTS

These instructions specify the financial statements required to be filed

as a part of a registration statement on this form. Regulation S-X governs

the certification, form and content of the statements required, including the

basis of consolidation, and prescribes the statements of surplus and schedules

to be filed in support thereof.

•
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A. STATEMENTS OF THE REGISTRANT

1. Balance Sheets and Statements of Assets and Liabilities.

(a) The registrant shall file a certified balance sheet or statement
of assets and liabilities as of the close of its latest fiscal year unless
such fiscal year has ended within 90 days prior to the date of filing, in
which case the statements may be as of the close of the preceding fiscal
year.

(b) If the lates fiscal year of the registrant has ended within 90
days prior to the date of filing and the statement required by paragraph
(a) is filed as of the end of the preceding fiscal year, there shall be
filed as an amendment to the registration statement, within 120 days after
the date of filing, a certified statement of the registrant as of the end
of its latest fiscal year.

2. Statements of Income and Expense, Realized and Unrealized Gain or
Loss on Investments.

The statements specified in Rules 6-04, 6-05 and 6-06 of Regulation
S-X shall be filed for the registrant for each of its last three fiscal
years preceding the date of the statement required by Instruction 1(a) and
for the fiscal year immediately preceding the date of each statement filed
pursuant to Instruction 1(b). Such statements shall be certified.

B. CONSOLIDATED STATEMENTS

3. Consolidated Balance Sheets and Statements of Assets and Liabilities.

(a) There shall be filed a certified consolidated balance sheet or
statement of assets and liabilities of the registrant and its subsidiaries
as of the close of the latest fiscal year of the registrant, unless such
fiscal year has ended within 90 days prior to the date of filing, in which
case this statement may be as of the close of the preceding fiscal year.

(b) If the latest fiscal year of the registrant has ended within 90
days prior to the date of filing and the statement required by paragraph (a)
is filed as of the end of the preceding fiscal year, there shall be filed
as an amendment to the registration statement, within 120 days after the
date of filing, a certified consolidated balance sheet or statement of as-
sets and liabilities of the registrant and its subsidiaries as of the end
of the latest fiscal year.

V 4. Consolidated Statements of Income and Expense, Realized and Unrealized
Gain or Loss on Investments.

The statements specified in Rules 6-04, 6-05 and 6-06 of Regulation S-X
shall be filed for the registrant and its subsidiaries consolidated for each
of the last three fiscal years preceding the date of the consolidated state-
ment required by Instruction 3(a) and for the fiscal year immediately pre
ceding the date of each consolidated statement filed pursuant to Instruction
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3(b). Such statements shall be certified.

C. UNCONSOLIDATED SUBSIDIARIES

5. Unconsolidated Subsidiaries.

(a) Subject to Rules 4-03 and 6-02-3 of Regulation S-X regarding

group statements of unconsolidated subsidiaries, there shall be filed for

each subsidiary of the registrant not consolidated, the financial state-

ments which would be required if the subsidiary were itself a registrant.

However, the profit and loss statements or statements of income and ex-

pense, realized and unrealized gain or loss on investments filed for any

subsidiary which is less than majority-owned need cover only the last fis-

cal year immediately preceding the date of the balance sheet or statement

of assets and liabilities filed for such subsidiary.

(b) If the fiscal year of any unconsolidated subsidiary ends within

90 days before the date of filing the registration statement, or ends after

the date of filing, the financial statements of the subsidiary may be filed

as an amendment to the registration statement within 120 days after the end

of the subsidiary's fiscal year.

6. Omission of Statements Required by Instruction 5.

Notwithstanding Instruction 5, there may be omitted from the registra-

tion statement all financial statements of any one or more unconsolidated

subsidiaries if all such subsidiaries for which statements are so omitted,

considered in the aggregate as a single subsidiary, would not constitute a

significant subsidiary.

D. GENERAL PROVISIONS

7. Reorganization or Succession.

(a) If, during the period for which statements of income and expense,

realized and unrealized gain or loss on investments are required to be filed

with the registration statement, the registrant has emerged from a reorgan-

ization in which substantial changes occurred in its asset, liability, cap-

ital share, surplus or reserve accounts, a brief explanation of such changes

shall be set forth in a note or supporting schedule to the balance sheets or

statements of assets and liabilities filed.

(b) If, during such period, the registrant has acquired by merger,

consolidation or other succession one or more businesses representing, in

the aggregate, assets valued in excess of 157 of the value of the registrant's

assets at the time of filing, the additions, eliminations and other changes

effected in the succession shall be appropriately set forth in a note or sup-

porting schedule to the balance sheets or statements of assets and liabilities

filed. In addition, profit and loss or income statements for each business

so acquired, or combined statements if appropriate, shall be filed for such

period prior to the succession as may be necessary when added to the time, if

any, for which profit and loss or income statements after the succession are

0
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filed to cover the equivalent of three full fiscal years.

8. Filing of Other Statements in Certain Cases.

The Commission may, upon the informal written request of the registrant,

and where consistent with the protection of investors, permit the omission

of one or more of the statements herein required or the filing in substitu-

tion therefor of appropriate statements of comparable character. The Com-

mission may also by informal written notice require the filing of other

statements in addition to, or in substitution for, the statements herein

required in any case where such statements are necessary for an adequate

presentation of the financial condition of any person whose financial state-

ments are required, or whose statements are otherwise necessary for the

protection of investors.

E. HISTORICAL FINANCIAL INFORMATION

9. Scope of Part E.

The information required by Part E shall be furnished for the seven-

year period preceding the period for which profit and loss statements or

statements of income and expense, realized and unrealized gain or loss on

investments are filed, as to the accounts of each person whose balance

sheet or statement of assets and liabilities is filed. The information

is to be given as to all of the accounts specified whether they are pres-

ently carried on the books or not. Part E does not call for an audit, but

only for a survey or review of the accounts specified. It should not be

detailed beyond a point material to an investor. Information may be omit-

ted, however, as to any person for whom equivalent information for the

period has been filed with the Commission pursuant to the Securities Act

of 1933 or the Securities Exchange Act of 1934.

10. Revaluation of Assets.

(a) If there were any material increases or decreases in investments,

in property, plant and equipment, or in intangible assets, state (1) in

which year or years such revaluations were made; (2) the amounts of such in-

creases or decreases, and the accounts affected, including all related en-

tries; and (3) if in connection with such revaluations any related adjust-

ments were made in reserve accounts and amounts with explanations.

(b) Information is not required as to adjustments made in the ordin-

ary course of business, but only as to major revaluations made for the

purpose of entering in the books current values, reproduction cost, or any

values other than original cost.

(c) No information need be furnished with respect to any revaluation

entry which was subsequently reversed or with respect to the reversal of a
revaluation entry recorded prior to the period if a statement as to the re-
versal is made.

55-761 0 - 71 - 14
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11. Capital Shares.

(a) If there were any material restatements of capital shares which
resulted in transfers from capital share liability to surplus or reserve,
state the amount of each such restatement and all related entries. No
statement need be made as to restatements resulting from the declaration
of share dividends.

(b) If there was an original issue of capital shares, any part of
the proceeds of which was credited to accounts other than capital share
accounts, state the title of the class, the accounts and the respective
amounts credited thereto.

12. Debt Discount and Expense Written Off.

If any material amount of debt discount and expense, on long-term debt
still outstanding, was written off earlier than as required under any peri-
odic amortization plan, give the following information: (1) title of the
securities, (2) date of the write-off, (3) amount written off, and (4) to
what account charged.

13. Premiums and Discount and Expense on Securities Retired.

(a) If any material amount of long-term debt or preferred shares was
retired and if either the retirement was made at a premium or there re-
mained, at the time of retirement, a material amount of unamortized dis-
count and expense applicable to the securities retired, state for each
class (1) title of the securities retired, (2) date of retirement, (3)
amount of premium paid and of unamortized discount and expense, (4) to
what account charged, and (5) whether being amortized and, if so, the plan
of amortization.

(b) In the case of preferred shares, the premium or discount shall
be measured by the difference between the price paid and the involuntary
liquidating preference of the shares. This Instruction 13 does not apply
to open-end investment companies.

14. Discount on Securities Retired.

If any material amount of long-term debt or preferred shares was re-
tired and if such retirement was made at a discount, state for each year
and with respect to each such class of securities (1) the title of the ..
class retired, (2) the amount of discount, and (3) to what account credited.
Instruction 13(b) above shall also apply here.

15. Other Changes in Surplus.

If there were any material increases or decreases in surplus, other
than those resulting from transactions specified above, the closing of the
income and profit and loss accounts or the declaration or payment of divi-
dends, state (1) the year or years in which such increases or decreases
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were made; (2) the nature and amounts thereof; and (3) the accounts ef-

fected, including all material related entries. Instruction 10(c) above

shall also apply here.

16. Predecessors.

The information shall be furnished, to the extent it is material, as

to any predecessor of the registrant from the beginning of the period to

the date of succession, not only as to the entries made respectively in

the books of the predecessor or the successor, but also as to the changes

effected in the transfer of the assets from the predecessor. However, no

information need be furnished as to any one or more predecessors which,

considered in the aggregate, would not constitute a significant predeces-

sor.

17. Omission of Certain Information.

(a) No information need be furnished as to any subsidiary, whether
consolidated or unconsolidated, for the period prior to the date on which
it became a subsidiary of the registrant or a predecessor for which infor-
mation is required above.

(b) No information need be furnished hereunder as to any one or more
unconsolidated subsidiaries for which separate financial statements are
filed if all subsidiaries for which the information is so omitted, con-
sidered in the aggregate as a single subsidiary, would not constitute a
significant subsidiary.

(c) Only the information specified in Instruction 10 need be given
as to any predecessor or any subsidiary thereof if immediately prior to the
date of succession thereto by a person for which information is required,
the predecessor or subsidiary was in insolvency proceedings.

INSTRUCTIONS AS TO EXHIBITS

Subject to the rules regarding incorporation by reference, the follow-
ing exhibits shall be filed as a part of the registration statement. Ex-
hibits shall be appropriately lettered or numbered for convenient reference.
Exhibits incorporated by reference may bear the designation given in the
previous filing. Where exhibits are incorporated by reference, the refer-
ence shall be made in the list of exhibits called for by Item 35.

1. Copies of the charter as now in effect.

2. Copies of the existing by-laws or instruments corresponding thereto.

3. Copies of any voting trust agreement with respect to more than ten
percent of any class of equity securities of the registrant.

4. (a) Specimens or copies of each security issued by the registrant,
including copies of all constituent instruments, defining the rights of the
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holders of such securities.

(b) Copies of the constituent instruments defining the rights of
holders of long-term debt of all subsidiaries for which consolidated or
unconsolidated financial statements are required to be filed.

(c) The instruments relating to any class of long-term debt of the
registrant or any subsidiary need not be filed if the total amount of
securities authorized thereunder amounts to less than 27. of the total
assets of the registrant and its subsidiaries on a consolidated basis
and if the registrant files an agreement to furnish copies of such instru-
ments to the Commission upon request.

5. Copies of all investment advisory contracts to which the regis-
trant is party.

6. If the registrant is an open-end investment company, copies of
each underwriting or distributing contract between the registrant and a
principal underwriter, and specimens or copies of all agreements between
principal underwriters and dealers.

7. Copies of all bonus, profit sharing, pension or other similar
contracts or arrangements wholly or partly for the benefit of directors
or officers of the registrant. If any such plan is not set forth in a
formal document, furnish a reasonably detailed description thereof.

8. Copies of all custodian agreements with respect to portfolio se-
curities of the registrant.

9. Copies of all other material contracts not made in the ordinary
course of business which are to be performed in whole or in part at or
after the date of filing the registration statement.

10. Copies of each notice sent to stockholders pursuant to Section 19
of the Act prior to the date of filing this form.

11. Copies of each notice and communication sent to stockholders pur-
suant to Section 23(c)(1) of the Act. This exhibit may be omitted if such
notice or communication is contained in a report to stockholders, copies
of which are required to be filed with the Commission.

12. Copies of each notice of an opportunity to submit tenders and
each solicitation of tenders under Section 23(c)(2) of the Act.

oo0oo

•

•
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OFFICE OF

THE CHAIRMAN

SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549

DEC 4 197O

Honorable Harley .0. Staggers
Chairman, Special Subcommittee on Investigations
Committee on Interstate and Foreign Commerce
House of Representatives
Washington, D. C. 20515

Dear Chairman Staggers:

This is with further reference to your request of October 1, 1970 fo-:.
additional information supplementing Commissioner Richard B. Smith's

testimony of September 24, 1970 during the hearings on Penn-Central
before your Special Subcommittee on Investigations.

In our initial response of November 24, 1970, we indicated that our

Chief Accountant, Mr. Andrew Barr, had been in touch with his counter-

part at the ICC, Mr. Mathew Paolo, regarding your additional request

for ". . . an analysis of the differences in accounting treatment by

the ICC and the SEC with respect to the issuance and marketing of

securities."

Since then, Mr. Barr reviewed with Mr. Paolo the draft of the reply

prepared by ICC in response to your separate request to that agency

on this matter. Mr. Barr made several suggestions on that draft which

were incorporated in the reply as ultimately sent to you on November 25,

1970 by Chairman George M. Stafford of the ICC. We have now reviewed

Mr. Stafford's November 25th reply to you and we concur in it.

I believe that this completes the information which was requested by

your Special Subcommittee in your letter of October 1, 1970 for inclu-

sion in the record of the Penn-Central hearings of September 24, 1970,

but there has been one change in the facts contained in the memorandum

we sent to you earlier which you may want to note in the printed

hearings. At the top of page 17 of our memorandum we noted that the
Exchange had suspended trading in 21 debt obligations of rail lines

leased by the Penn Central Transportation Company and that "trading

in these obligations is still suspended." This information was true

at the time the memorandum was initially drafted by the staff, but we
learned thereafter that this suspension was lifted and trading was
resumed on November 16, 1970.

Sincerely ours,

Hamer . Budge
Chairman
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. 14EMOItAND111-1

RE: POSSIBLE DUAL REGULATORY STA1US'OF
INVESILIENT CWANY - CARRIERS

I. - Allec,hany.'s Present  Regulatory Status

A. Registration as an Investment Company in 1968 .

As of January 31 1 1968, more than 40 percent of Allegheny Corpora-

tion's ("Allegheny") assets.consisted of invesiinient securities,: .Thus, on.

its face, Allegheny would have been an investment company on that

date within the meaning of Section 3(n)(3) of the Investment Company

Act were it not for the fact that it controlled various railroads,

including the New York Central Railroad Co.. ("Central")._ Because of such

control, itmas "subjeet. to regulation.under. the Interstate Coanerco Act"

within the meaning of Section 3(c)(9) of the Investment Comp:lny Act. As a

consequenae it vns excluded.from the definition Of invOstment company.

On Pebruery 1, 1968, Central merged with the Pennsylvania Railroad.

• At that point, it became questionable whether the surviving entity, the

Penn-Central Railroad ("Penn-Central"), was controlled by Allegheny.

As a result of the mercer, Allegheny held lOss than 1 Perdeat of the out-
.

' standing voting securities of the Penn-Central, and only 11 of the 25
. o

directors of Penn -Central were directly or indirectly designated by
•

Allegheny.'
I/

To avoid any questiol-l'reSicetin th; validitY of its aciAvi-.

ties, Allegheny registered as a closed-end, non-:diversified management

1/ 'Allegheny had disposed of 84,6 percent of its .stock holdings of the
-Central in 1966, reducing its. ownership of. such shares from 14.2
percent to 2.2 percent of the shares outstanding; nevertheless, all
of the directors of Central had continued to be Allegheny no:caneen,
9 of the Central directors veva also directors of Allegheny and
Allegheny continued to control the Central.
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investment' comlany under the Invetmcnt Con toy Act on April 10, 1968

and subjected itelf to SEC regulation. Subscluently, Allegheny applied

for and wan granted an exemption from Section 7 of. the Investment Company

Act for the period from February 1 through April 10, 19687

As an investment company, Allegheny has filed its quarterly,semi-annuel
_

and annual repoyts and prosy materials with the Securities and Exchange

Commission as is required of all investment companies by the Investment

Company Act of 1940. Nevertheless, Allegheny maintains that it is a company

subject to regulation under the Interstate Commerce Act pursuant to the

outstanding order of the Interstate Commerce Commission ("ICC"),.clatcd

March 2, 1955, and that 5t is not an investment company. It maintains

that its investment company registration statement is filed

"solely for the purpose or elimining such uncertainty,
if any, as any exist as to Allegheny Corporation's status
as a company subject to regulation under the Interstate
Commerce Act and constitutes neither on admission that
Alleghany Corporation is an investment company within the
meaning of the Investment Company Act of 1940 no: a waiver

.by Allegheny Corporation of any rights or status.". _ . • _. 7

B. Acquisition of Jones  Motor Co.

Allegheny is attempting to simplify its present regulatory status by

acquiring and operating a motor carrier, Jpnes Motor Co. ("Jones").

Actually, Allegheny has a twofold objective: (1) to subject itself

to plenary jurisdiction and regulation as a carrier by the ICC which

would permit it to avail itself of the 3(c)(9) exclusion from the In-

vestment Company Act and (2) to provide Allegheny with sufficient

operating revenues to avoid the possibility of its being taxed as

a personal holding company.
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To achieve these objectives, Allegheny's program is as follows:

1. Allegheny acquired over 9;87. of Jones' outstanding
common stock and 1007. of its outstanding preferred
stock by means of a tender offer. Alleghany .pro-
Ioses, pursuant to a merger agreement to acquire
the bulk of Jones' nondepreclehle assets, in- •
eluding cash and•receivables, prepaid items and its
franchises and operating rights and to assume
substantially all of Jones' current liabilities.
The *merger is conditioned upon, among other things,
approval by the ICC.s,Pending such approval
Allegheny's Jones stock has been deposited with
Marine Midland Grace Trust Co. of New York, an .
independent voting trustee.

2. To obtain ICC approval, Alleghanj, has filed with _
'the ICC at least three applications under the Inter-
state  .

Commerce Act:

The first, which was filed October 4, 1968,
requests relief from the status of a carrier which
resulted when on March 2, and May 24, 1955, the ICC,
by order,- declared Allegheny to be a "mincarrier
considered as A carrier" and subjected Allegheny to •
regulation under Sections 20(1) to (10) and 20(a) of
,the Interstate Commerce Act. It is based on the premise
that Allegheny does not control the Penn-Central. /1

• The second, which was filed October 29,1968, .
pursuant to Section 212(h) of the Interstate Commerce .
Act (49 U.S.C. 312(b)) requested permission for Allegheny
to acquire the assets p.nd operating rights of Jones.

•
if Penn-Central hes filed an application with the ICC for authority

to make it a wholly owned subsidiary of Penn-Central Molding Company.
• Under this proposal, stockholders of Penn-Central would exchange
their shares for those of the holding company. The holding company

• will have 12 directors. If the exchange of shares is approved by
the ICC and consummated, only one of the directors of Allegheny,
Fred M. Rilby, will also be a 6rector of thc holding company. •

•..
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Alleghany's third ICC application, filed on April 9, 1969,
under Section 5(2)(a)(i) of the Interstate Commerce Act, requests
permission to acquire control of Jones, consummate the merger,
and acquire Jones' operating certificate. It has a number of
possible jurisdictional bases:

a. Alleghany's acquisition of Jones, if Alleghany retains
its status as a carrier (either by virtue of the outstanding.
1955 ICC orders or by its control in fact of various
carriers) may be a "purchase, lease, or contract to
operate the properties of another carrier"
by a carrier within the meaning of Section 5 (2)(a)(i)
of the Interstate Commerce Act.

b. Since Jones has trucking •subsidiaries, Alleghany may be
acquiring two or more carriers or a carrier system. If
Alleghany is'no longer a carrier, that portion of Section
5(2)(a)(i) may apply which requires the approval and
authorization of the ICC for "a person which is not a
carrier to acquire control of two or more carriers through
ownership of their stock or otherwise."

c. If Alleghany, in fact, controls one. or more
carriers and if Alleghany itself is no
longer a carrier, that portion of Section 5(2)(a)(i)
may apply which requires the approval and authorization of
the ICC for a "person which is not a carrier and which
has control of one or more carriers to acquire control
of another carrier through ownership of its stock or
otherwise."

3. The Alleghany shareholders, at the company's April 25, 1969 annual
meeting, voted to amend the company's Articles of Incorporation to
allow it to engage in the business of a common carrier and authorized
it to tease to be an investment company.

4. If the ICC grants the requested applications, Alleghany intends to
file an application with .the SEC pursuant to Section 8(f) of the
Investment Company Act to terminate its status as an investment
company on the ground that it is a carrier subject to regulation by
ICC and, therefore, is excluded from the definition of an investment
company under Section 3(0(9).
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C. A1.)ghanv's Portfolio At Decembor_31, 1968

At December 31, 1968, Alleghany had total assets of over 0242 million.

Of this amount, $13.3 million, or 5.6 percent, was invested in Jones.

Alleghany's largest holding, 44.8 percent of Allegheny's assets, at

December 31, 1963, was in Investor Diversified' Services, Inc. ("IDS").

IDS is now in the business of providthg a number .of financial services.

Its status as an investment company was therefore terminated on

February 20, 1969. Allegheny through its ownership of 46.& percent

of IDS' outstanding voting securities controls IDS.

In addition, at December 31, 1968, Allegheny had invested more than

-5 perrent of its total *assets in each of three other companies as fellows:

Percentage
of

Allegheny's
Assets

18.1

5.1

Name of Company

Missouri-Pacific Railroad Company
('I•lo Pee") .

Percentage of Voting
Securities of Subject

Company Nned by
Allegheny

Less than 5 percent of
- .total outstanding shares
of Class A and 8 capital

-stock combined, but 52,3
pereent of the Class D

Penn-Central 0.85 percent 1/

-•••••••••• 
•

- 9.2 Less than 5 percentManufacturers Hanover Trust Company
("Mfrs. Hanover")

• —*
I/ IDS .is the investment adviser of a number of investment companies,

three of which at December 31, 1968, owned 1,020,000 shares, or
roughly 4.4 percent of the oAstanding common stock of Penn-Central.

A However, at June 30, 1969, two of the investment companies had sold -
...,•ell of their Penn-Central shares and one held only 437,300 Penn-

Central shares, or roughly 1.9.oercent of Penn-Central's outstanding
stock. Thus, assuming no changes in Allegheny's portfolio since '
December 31, 1968, the combined holdings of Allegheny ond the in- -
veitment companies advised by IN ,at June 30; 1969, totaled 643,495
shares, or roughly 2,75 percent. ,In addition, Fred M. Kirby, Chairman
of the Board of Allegheny Corporation and of IDS, is co-guardian of
.assets which includes. 392,130 shares, or 1.7 percent, of the voting'
stock of Penn-Central.
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The balance of Allegheny's assets were invested as follows:

5 percent Other securities

6.4 percent In cash and cash items

5.8 percent • Other assets

Thus, 5 holdings accounted for 83 percent of Allegheny's assets

and, looking only at these holdings, more than half of Allegheny's

total assets (54 percent) were invested in financial service organiza-

tions (IDS and Mfrs Hanover) while 28.8 percent of its assets were

-invested in railway and motor carriers including Jones.

D. Section .3(c)(9) .As  Applied to Alleghany'g Present Status

The Section 3(c)(9) exclusion from the Investment Company Act

does not apply unless the ICC determines that Allegheny is a carrier

or grants it carrier status subjecting it to plenary regulation by

the ICC. Neither consideration by the ICC of a Section 5(2).(a) applica-

tion, such as acquisition of a single carrier: or carrier system by -a

noncarrier, nor tile existence of an unrevoked ICC .order conferring

carrier status on Allegheny where the basis for such status no

longer exists, nor the combination of such an outstanding order and

.ICC consideration of such a 5(2) application would amount to

''regulation by the ICC" within the meaning of Sectioii 3(c)(9) of the .

InvestMent Company Act. ICC jurisdiction over transactions involving

the acquisitions of carriers is not the type of general regulation of.

internal affairs which justifies exclusion under Section 3(c)(9) of the

Investment Company Act.
•
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If the ICC grants.the Alleghany applications and subjects

Allegheny to its plenary jurisdiction under Sections 5(2),

20, 20a, 12(1) or comparable sections of the Interstate Commerce

Act, we would consider that under present. law, Alleghany was "sub-

ject to regulation by the Interstate Commerce Commission" within

the meaning of Section 3(c)(9) of the Investment Company Act.

11. Rackfround of Alles.hany as an Investment Company and Carrier

A. Control  of the C & 0 .

Alleghany first registered as a closed-end, non-diversified manage-

ment company on November 1, 1940, the day the Investment Company Act

took effect. In June, 1945, 86 percent Of Alleghany's total assets

vas invested in securities of carriers including 38 percent in

the stock of the Chesapeake & Ohio Railway Coy.pany .("C & 0"). Only

about 5 percent was invested in securities of other companies. On

• the basis of Allegheny's 'control of the C & 0 and C & 0 subsidiaries,

the ICC issued an order, dated June 5, 1945, pursuant to Settion

5(3) of the Interstate Cwmerce Act, declaring, among other things,

that Allegheny be deemed to be a carrier and specifically imposing

upon Alleghany the broad ICC regulatory requirements of Sections



226

20(1) to (10) end 20o(2) to (11) respecting such matters as issuance

of securities, interlocidng officers end directors, the manner of

yeping accounts and records, and the Ming of reports (261 ICC 239

1.945)).

. Thereafter Allegheny filed an application with the Securities arid

fxchange Commission ("SEC") to terminate its registration as an invest-
ment company pursuant to Section 8(f) of the Investment Company Act.

On October 4, 1945, the SEC, on the basis of the ICC's order end an

cxaminntion of the provisions of the Interstate Commerce Act de-

clared applicable to Alleghnny, found that Alleghany was "subject

to regulation under the Intervtate Commerce Act" within the meaning

. of Section 3(c)(9) of the Investment Company Act: Accordingly, the

SEC declared that Alleghar,y "lies cenaed to be and is .not now an

investment company," and ordered that Alleghany's registration
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-"shall forthwith cease to be in effect, provided,
however, that if in the future Allegheny Corporation
ceases to be subject to regulation under the Inter-
state Commerce Act . . . this order may be revoked,
suspended or modified after appropriate notice and
"opportunity-for hearing" (Allegheny Corporation 20
SEC 731 (1945)). , •

Between 1945 and 195 Allegheny disposed of the bulk, of its

C & 0 stock, acquired a control block of the stock of IDS, which was

then a registered investment coApany, and asstr.led the buiiness charac-

teristics of an investment co.-Ipany with a varied portfolio of securities.

On Janunry 19, 1954, Allegheny disposed of its remaining C & 0 stock and

reduced its investment in transportation securities to 8 percent of its

total assets. Learning of these facts, the ICC, on June 22, 1954,

ordered Allegheny to show cause why its 1945 order should not be vecnt,d

and set aside insofar as it provided that Allegheny .should be considered

as a carrier subject to ICC regulation.

B. Control of the New York Central 

Allegbany replied on June 29, 1954, indicating that it had acquired

control of the New York Central Railroad Company ("Central"). It requested

postponement of ICC action in order, to permit the filing of an application •

fox  approval of a contemplated rearrangement by Central of the ownership

and control of its subsidiaries, as well as 'a declaration of the continu:

ation of Allegheny's status as a cotvany "considered as a carrier" subject

to ICC regulation.
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-(1) 'Proceedings Before  -the Repulatori Agencies

•, In view of the changed character Of Alleuhany's_business, on

July 7, 1954, the SEC issued a Notice and Order for Hearing pursuant

to the reservation of jurisdiction contained in its 1945 order.

On July 19, 1954, Allegheny requested that the SEC hering be

postponed pending the outcome of the ICC proceding to determine

whether to continue to subject Allegheny to regulation as

provided in Section 5(3) of the Interstate Commerce Act.

On September 17, 1954, Alleghany,joined in an application by

the Centraf ad it; ;UbSid1arieS,M6a-iitli -fh-e ICC pursuant to Sec,

tion 5(2) of the Interstate; Commerce Act for approval of an Intra-

system merger and lease modification. In connection with this appli-

cation, Allegheny sought a determination from the ICC that it be deemed

a carrier by reason of its alleged control of the Central.

By stipulation dated October 14, 1954, the SEC proceedings were

postpone. subject to call. Allegheny agreed that if the ICC.. .

revoked, modified or suspended its Juna55 1945, Ia such
• . .

manner as...to.relieVe Allegheny from: compliancetwith'certein provisions

of the Interstate Commerce Act specified in said Order, Allegheny

would not, without firfit obtaining approval of the SEd, engage. in

any act or consummate any transact'ion which it could not if it were

8 registered investment company.

.The SEC intervened in the ICC proceedings, taking the position

that in .4iew of Allegheny's investment portfolio and investment

activities Allegheny was again an invc:stment company within the
•,

definition of this term contained 5n the Investment Company Act and
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that the transactions in tillich Alleghnny had been .engaged were of

a kind which Congress sought to be regulated under the Investment

Company Act.

The SEC • took the position that since under Sect▪ ion 5(3) of the

Interstate Commerce Act a company may be deemed a carrier "to the

extent provided by the Commission in such order," .the ICC, in its dis-

cretion, should limit its jurisdiction over Allegheny to any acquisition

of carriers under Section 5(2) and that, without "carrier" status,

Allegheny would thus be subject to the broader and more comprehensive

regulatory provisions of the Investment Company Act.

The ICC, Division 4, on March 2, 1955, rejected the SEC's posi-

tion, approved the merger and continued Allegheny's status as a non-

carrier to be considered aS a carrier subject to the regulatory pro-

visions provided by Section 5(3) of the Interstate Commerce Act.

(Louisville & J. B. & R. Co. Herm, 290 ICQ2.5_(1955)). This decision

was affirm-Cd • by the full Commission on May 24, 1955, which also held

that it had no discretion to yield jurisdiction over Allegheny to the

SEC (Louisville.&.J. B. & R Co. Meroer, 295 ICC 11 (1955)): 'On May 26,

1955, two days later, Division 4 approved 4 new issue of convertible

preferred stock by Allegheny.

In its May 24, 1955 opinion the ICC also considered whether Allegheny

should have secured its prior approval before acquiring Central. To

resolve fbat question, the ICC looked to hether Allegheny was in the

transportation business ;t the time of- the Central acquisition. If

the 1945 Order had remained effective, then ICC approval would have been

necessary. The ICC concluded that such approval was not needed because.

55-761 0 - 71 - 15
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Allegheny ceased to be a carrier for regulatory

Purposes under the 1945 order after its divestiture of the C & 0 stock.

The ICC held, however, that Allegheny waS to be considered as a carrier

; again effective after its newly acquired control over Central, 295

ICC 11 at 16-17 (1955)-..

(2) The Breswick Litigation 

Immediately thereafter, minority common stockholders of Allegheny

Commenced an iiction to enjoin the enforcement of and set aside these

orders. The overriding issue in the cape was whether Allegheny was re-

quired to be registered as an investment company subject to SEC rcgu-
.
lation at the time it issued its preferred stock. If it were required

to be regulated as an investment company, its preferred stock issue

Vould have been void. The policy question was whether companies such

• as Allegheny, which were predominantly investment companies, .1,11t which

controlled carrier systems, should be regulated by _the ICC, the SEC,

or both.

In granting a temporary injunction, Breswick & Co. v. United States,

134 F. Supp. 132 (S.D.N.Y., 1955), and then a permanent injunction,

preswick & Co. v. United Stales, 138 F. Supp. 123 S.D. N.Y., 1955), the

.District Court held that the ICC was in error in concluding that Allegheny

should be considered as a carrier based upon its newly acquired control

of Central and that the ICC had no authority to approve the issue of

preferred stock.

On appeal to the Supreme Court, the SEC maintained that, for purposes

Of Section 3(0(9), the test is whether or not a company "is subject to*

regulation under the Interstate Commerce Act" and that the .term regulatin
-•-•

4
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necessarily denotes continuous supervisory jurisdiction on the part of

ICC over certain of the internal affairs of tne subject company.

Hence, the SEC argued

• "the exception applies only when a company is subject to
• continuing ICC supervision. It was not the intention of

the Congress to absolve a company, otherwise an invest-
ment company, from complying with the Investment Company
Act because on occasion it makes an acquisition which
requires approval by the ICC under Section 5(2) of the
Interstate Commerce Act, but which does not impose upon
it the type of contirtoous ICC regulation which may be required
under Section 5(3) of that Act.". (Brief of the Securities and
Exchange Commission, amicus curiae Allegheny Corporation v.

- Xxn,5mick_&_Co., et al, October term, 1956) 1/

Instead of dealing directly with the policy issue, the

Supreme Court focused on the Provisions of the Interntate Commerce

Act; particularly, the jurisdiction of the ICC under Sections 5(2)

and 5(3) of the Interstate Commerce Act: It held that validity of

Allegheny's status order under Section 5(3) turned on compliance

with the statutory requirements of Section 5(2) of ICC approval

'-'for a person which Is not a carrier (Allegheny) and Which
• has control of one or more carriers (Central) to acquire

control of another carrier (Louisville & J. B. & R. Co.)
through ownership of its stock or otherwise 

The Court had to decide whether the merger of one controlled subsidiary_

of the Central into another met the statutory requirement of Section 5(2).

,

This raised three questions:

(1) Was ICC approval of Allegheny's acquisition of control of• •Central required? .

(2) Did Allegheny in fact control Central?

(3) Did the transaction involving the merger of Central's
subsidiaries involve the acquisition of control by
Allegheny over the properties of the merged subsidiaries?

1/ The SEC's views were submitted to .aid in .resolving issues raised underthe Investment Company Act. The SEC took no position on whether theDistrict Court had correctly construed the relevant provisions of the-Interstate Commerce Act Or orders of the ICC thereunder; nor on theextent of the jurisdiction of the District Court.
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The District Court had held that whatever control Allegheny had

over Central did not fit within the statutory requirement of "a

person which is not a carrier and which has control of one or more

carriers" because the ICC had not giver the approval necessary

for acquisition of control of Central and its subsidiaries' "two

or more carriers." (138 F. Supp. 123) The ICC and Allegheny con-

tended that ICC approval of the acquisition of a single, integrated

system was not necessary. The Supreme Court found it unnecessary to

decide this question and intimated no ()Anion on it.

Tie District Court had also ruled th.t W1-1.en.Alleghany hadidivested

itself of the control of all carriers, the 1945 ICC order became

inoperatIv: "empty fiat" so that Allegheny was no longer excepted

under Section 3(c)(9) from the definition of an investment company

F.- SuPp. at 142; 138.F, Supp...at.129).---The'Supree

;Court also found it'unnecessary'to consider this question. More-

over, On December 9, 1955, during the pendency of the proceedings,

Allegheny had registered as an investment company.

The Supreme Court found that Allegheny in fact controlled the

Central within the meaning of Section 5(2)... It decided that Section 5(2)

. did not require "approved control"; and that, therefore, Allegheny was.

'a person, not a carrier, which had control of one or more carriers

("the Central").. It also held that the merger of two Central

subsidiaries was the acquisition of control by the Central over the merged.

company because it accomplished :a significant 'increase in the power

of the Central over the merged cemparii.
•
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Thus, the Supreme Court sustained ICC jurisdiction over

Allegbany, upheld Alleghany's status as carrier and reversed the.

Judgment of the District Court. It remanded the case to. the District

Clourt for consideration of the claim that "the preferred stock
.. ..

ssue as approved by the Commission was in violation of the

nterstate Commerce Act.". . Mr. Justice Douglas, dissented,

otIng•that by granting Alleghan'y carrier status, it "escapes the

far more rigorous supervision which is imposed on it by the

Investment Company Act" (353 U.S. 151 at 179).

The District Court than sustained the stock issue against attacis

on its basic fairness, but enjoined the order approving the issue on the

ground tha.t. the ICC had not approved applicant's acquisiton of control .

of a subsidiary as a necessary preliminary to approval of the stock

issue. (155 F. SupO. 227) The decision of the District Court on remand

was reversed, per.curiam,-on the ground that the basis of its decision

was precluded by the mandate and ()Pinion of the Supreme Court. (355 U.S. 415)

(3) The Dissent

• Mr. Justice Douglas.again dissented thc., Chief Justice 4nd Mr. Justice

Black concurring in the dissent). His dissent urged that it was necessary

to decide whether or not acquisition of a carrier system is the

acquisition of "two or more carriers" within the meaning of Section _ .

5(2)(a)(1) of the Interstate Commerce. Act because Section 5(4) of the

interstate Commerce Act makes it unlawful. without.ICC approval for .any

person to enter into any transactions within the scope of Section 5(2)(a).

The dissent quoted with approval the decision of the District

Court (154 F. Supp. 227 at 236) which held that
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"The approval of acquisition and continued control
is an obvious first question in any application by
Allegheny bccpuse unless the Commission intends.to
approve this control . . . it would be granting a
wrongdoer sanctuary from the Investment Company Act;
. . ." (355 U.S. 415 at 422 (1957)).

Finally, the dissent raised the question whether Congress intended to

permit

'such broken-field running between two statutes,
designed to protect the public interest, without a
full inquiry by the Commission (ICC) into the primary
acquisition of control of Central by Allegheny?"
(355 U.S. 415 at 423).

. (4) .Subsequent Liti_Eqi.on Involving Allegheny

Severil months after the Supreme Court opinion the question of

I' •

•thelvitalitylof the 1945 icc order was raised again in a related stockholders. .

derivative aCtion, Schwartz v. Bowman, 156 F. Supp. 361 (S.D. N.Y., 1957),

appeal disrAssed sub nom-Schwartz v. Eaton, 264 F. 2d 195 (C.A. 2, 1959),

Which complained that the disposal of the C & 0 stock and the other transactions

effected prior to the ICC's 1955 reassertion of jurisdiction were

in violation of the Investment Company Act.. In that action, it was

again argued that the 1945 order was in effect so that Alleghany was excluded

_from the ITze5tmeat Company Act, under Section 3(c)(9), at the time of the

transactions in f.sue And again, the Court refused to so

hold. Citing the language in Iceswtck & Co. 1/.. United States, 138 F. Supp.

123 (S. D. N. Y., 1955), the Court ruled that an order subjecting a company

iO'regulation as if itware.acariiqr must have, as its basis, the company's
_

•

2
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1/
active participation in a transportation business.

. In summary, the Allegheny litigation resulted in the conclusion

that the 3(c)(9) exclusion from the Investment Company Act was

unavailable when the 1945 ICC order became inoperative as a result

of Allegheny's departure from the transportation business (Ste

156 F. Supp. at 363 citing with approval 138 F. Supp. at 129)

but it became available again when Allegheny re-entered the

transportation business.

III. Hoover v. Allen (Regulation of the American Hawaiian Steamship Co.)

- Hoover v, Allen (241 F. Supp. 213 (S.D.N.Y. 1965))

involved a claim by the AmL-ican-Hawaiian.Steamship Company, a

dormant water carrier, that.it was subject to regulation within

the meaning of Section 3(c)(9) because. it held a Certificate of

Public Convenience and Necessity from the ICC. The court held that

the mere existence of ICC jurisdiction by itself was iesufficient

to satisfy the provisions of Section 3(c)(9).

1/ In Schwartz v. Bowman (244 F. Supp. 51 (S.D.N.Y. 1965, certiorari
denied 385 U.S. 921) and again in Schwartz v. Allegheny Corp. (282
F. SUN). 161 (S.D.N.Y.)) based upon substantially the same facts,
the ssue of whether or not Allegheny ceased to be subject to ICC
regulation when it divested itself of C. & 0. stock, was again
.raised. In both instances, the court circumvented the issue on th,
grounds that it lacked jurisdiction to consider the questions raised.
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Guided by Mr. Justice Brennan's concurring opinion in S.E.C.

• —
v. Variable Annuities Life Insurance Co. (359 U.S( 65 at 73), the Court

examined the type of regulation to which the company is or may be

subject by the ICC.. Looking to the general purposes of the Invest-

ment Company Act, as stated in Section 1(b), the Court determined .

that the.exclusory prOvi,son3of Section 3 of the Investment Company

Act must be narrowly construed (241 F. Supp. 213 at 246). It held

that, in order to avail itself of the .3(c).(9) exclusion, a company

would have to be subject to regulation by the ICC under Sections

20, 20(a), 112(1) and 5(2) or comparable sections of the Interstate
1/

Commerce Act (241 F. Supp. 213 at 248).

Thus, under this decision,. plenary jurisdiction of a sub-

stantial nature by the ICC over a company,' otherwise an investr,ent

company, io neceoscry to catisfy the•requiremento of Section

3(0(9) of the Investment Company Let -- the mere repose of juris-

diction in the ICC io not sufficient.

1/ 'Sections 20(1) - (10) require the filing of annual, periodic
and special reports. They authorize the ICC to prescribe L11(..
.times and forms for filing reports, and to establish uniform
syiteMs of accounts, rates of depreciation charges, and the
forms of any accounts, records and memoranda to be kept (Le
which the ICC shall have access). They also prescribe
penalties for failure to comply with such requirements and
authorize the institution of mandamus proceedings to compel
compliance. Section 20(a). proilides for ICC regulation ovet

. the issuance of 'securities or assumption of debt by railroadi-. i*.nd
curtails the establishment of interlocking directors; Section 12C1)
provides ICC authority to "inquire into and report en the
cianagement" of carriers by rail subject to its jurisdiction,
-and Section 5(2) cqovill,es generally for ICC approval or
_authorization of the merger, 'consolidation and acquisition. of
carriers, their properties or franchises. ' •

Alt
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irioiuSe of
.3 23tcc5i:te .1,1J Scud:13 Commecce

Iloont 2123, 1::•„?1,itric

iilailjintott, D.C. 20515

Hon. Hamer H. Budge
Chairman
Securities and Exchange Commission
Washington, D. C. 20549 •

March 10, 1969

Cl AIBTAN'S C:?:::

RECIEEVL:

MAR 1 1

SEC. & EXCII.

Dear Chairman Budge:

Your Con:mission has been ached routinely to conmcnt upon
several bills which I introduced having to do with carrier control,
including H.R.7373 and H.R.7374.

In this connection, I an enclosing a copy of the release
which I issued on February 20 at the time of the introduction of
the bills.

Artyyour reply, I wish that you would consider the beneficial
question ofiwhether or not the Interstate Cormerce C=mission has
jurisdiction of a single carrier where that carrier is head of od systc-1
or if it does not, whei.her ycu have jurisaction in this area. "I an
reminded of the raising of this question in Allchaay Cor2.v.Bresuic%
Company, decided April 22, 1957, and January 27, 1953.

Sincerely yours,

0c4 flr-A 0
SZAGQERS,M.e

HOS:mhl
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Chairman

• Securities and Exchange
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Dear Chairman Budge:
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• . •

. 17, 1969

•
•

. .

Com.-nission

"- • "

3FFIC73

•

" APR 2

SEC.

I am enclosing herewith copy -off -a news article in the Daily
Traffic World of April 10 relative to the filing by Alleghany Corporation

- of an application with the Interstate Commerce Commission under section 5
of the Interstate Commerce Act to acquire control of Jones Motor Company,
Inc. * •

Naturally, this reminds ma of a previous circumstance wherein the
same company was involved and the filing of the merger application und -,7
section 5 and the ensuing decisions of the Supreme Court leading to the
retention of jurisdiction in the Interstate Commerce Commission rather
than in the Securities and Exchange Commission under the Investment Co:Ipr:-;
Act. .Indeed this news article states that one of the reasons given by
Allegheny for acquiring this motor carrier is that of removing any amt,f,i;:y

.resulting from the dual status of Allegheny under the Interstate Ccmrc.:,
Commission and as an investment company under the Securities and Exelwrn,e
Commission. •

wish that you would explain to me just what is the situ:Itien
regarding Allc3hany,hav5ng in mind the decision of the Supreme Court in
Allegheny Corporation vs. Breswick & Co., et al, 353 U.S.151 and 353
with particular reference to ehe dissenting opinion of Justice Douglas
regarding the jurisdiction of the two Acts, and whether there contim.ca to be 1
any ambiguity here that needs clarification by legislation.

Sincerely yours,
•

— 
&t

. WiRLEY 0. SAGGEP,S,,',.C:.kj
.MaIIMAN
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Hearings before a Subcommittee of the
'ComMittee on Inte'rstate and Foreign
Commerce, House of Representatives on
H. R. 2481 (86th Cong.. 1st. Sess.),
pp. 408-413. •

V. ICC rcgulatio4 of holding companics and its purposes
Railroad holding companies wer6 first subjected- to regulation by the ICC

pursuant to the provisions of the Emergency Railroad Transportation Act of
1933 (48 Stat. 217-220). The legislative history of that act makes it abundantly
clear that its purpose was twofold, namely, (i) to prevent, through the holding
company device, the unification of operating railroads without the ICC super-
vision which was contemplated by the Transportation Act of 1920; and (ii)
to prevent the holding companies from creating top-heavy capital structures wihich
would create pressures on the operating railroad subsidiaries to indulge in un-
sound financial practices in order to service excessive amounts of holding com-
pany fixed-return securities!' The applicable provisions of the Interstate Com-
merce Act are as follows:

Section 5 (2) provides, in pertinent part:
"(a) It shall be lawful, with the approval and authorization of the Commission,
• • • • . • • *

"(i) * * * For a person which is not a carrier to acquire control of two
or more carriers through ownership of their stock or otherwise; or for a person
which is not a carrier and which has control of one or more carriers to acquire
control of another carrier through ownership of its stock or otherwise;
•

"(c) in pasin,g upon any proposed transaction under the proVisions of this para-
graph (2), the Commission shall give weight to the following considerations,
among others: (1) The effect of the proposed transaction' upon adequate trans-
portation service to the public; (2) the effect upon the public interest of the
inclusion, or failure to include, other railroads in the territory involved in the

• Senate hearings on S. 3530, pt. 2, 2. 777.
• Ibid.
'Commissioner Eastland, speaking on behalf of the Interstate Commerce Commission, thesponsor of S. 2903, stated, inter alia, that because of the lack of powers over the inves:-znents of railroads in subsidiaries, which in turn invested in noncontrolling interests inrailroad and other securities, that the law as then in force was not "adequate to protectthe investor in railroad securities." Hearings bofore a subcommittee of Committee ofInterstate Commerce on S. 2610 (successor to S. 1310 and subsequently amended and rein-troduced as S. 2903), 76th Cong., 1st sess.. p.30.
ID Hearings before the House Committee on Interstate and roreign Commerce on H.R.9050,72d Cong., 1st sess., pp. 67-74: see also yp. 247-250.



240

proposed transaction; (3) the total fixed charges resulting from the proposed
transaction; and (4) the interest of the carrier employees affected.

S • * • * •*
• • •

"(e) No transaction which contemplates a guaranty or assumption of Pay-
ment of dividends 'Ur of fixed charges, shall be approved by the Commission

under this paragraph (2) except upon a specific 'finding by the Commission that
puelt guaranty or aNsumptiou Is not Inconsistent with the public Interest. No
transaction shall be approved under this paragraph (2) which will result in an
increase Of total fixed charges, except upon a speeific finding by the Commission
that such increase would not be contrary to public interest.." "
Section 5(3) of the Interstate Commerce Act provides as follows;
“(3) .Whenever a person xvhieli is not a carrier is authorized, by an order

enterea under paragraph (2), Lo acquire control of ally carrii.r or of two or
more carriers, such person thereafter shall, to the exLent provided by the Com-
mission in such order, be considered as a carrier subject to such of the following
provisions as are applicable to any carrier involved in such acquisition of con-
trol: Section 20 (1) to (10), inclusive, of this chapter, sections 34(a) (1) and
(2) and 320 of chapter S of this title, and section 013 of chapter 12 of this
title, (which relate to repots, accounts, and so forth, of carriers), and section
2Aa (2) to (II), inclusive, of this chapter, and section 314 of chapter S of
this title, (which relate to issut:s of securities and assumptions of iiahiliy of
carriers), including in each case the penalties applicable in the case of violations
of such provisions. In the application of such provisions of section 20a of
this chapter and of section 314 of chapter S of this title, in the case, of any
such person, the Commission shall authorize the issue or assumption applied
for only if it finds that such issue or assumption is consistent with the proper
performance of its service to the public by each carrier- which is under the
control of such person, that it will, not impair the ability of any such' carrier
to perform such service, and that:- it is otherwise consistent with the public
interest."
Sections 20(1) to 20(10) relate prinvirily 'to the authority of the ICC in

connection with railroads and certain other carriers to require the filing of
annual, periodic and special reports; they authorize the ICC to prescribe the
times and forms for filing reports; and to establish uniform systems or accounts,
rates of depreciation charges, and .the forms of any accounts, records and
memorandums to be kept (to which the ICC .1)e1l have access) ; they !irescrihe
penalties for failure to comply with such. reqeirements and -authorize the insti-
tution of mandamus proceedings to compel compliance.
Motor carriers and water carriers are subjected to similar regulatory pro-

visions by chapters 8 and 12, respectively, of the Interstate COMInere:: Act.
Sections 20a(2) to 20a(11), in general, require the prior approval of the
ICC for the issuance of securities and the assumption of liabilities. :Section

,1314 subjects motor carriers and controlling persons thereof to the provisions
of section 20a, but no provision is made for the regulation of water carriers

or freight forwarders in this re.spect.

VI. Comparison of investor protection afforded under the Interstate Commerce
Act and wider the Investment Company Act

(a) Financial strzzaturc.-z-The standards of sections 5 (2) and (3) -and20a (2)
of the Interstate Commerce Act for approval of the issuance of securities or
assumption of liabilities by a holding company are designed essentially for the
protection of the underlying carriers subject to its coitrol, although questions
of fairness to security holders have been given consideration by the ICC. The
primary objective of these sections is the prevention .of excessive fixed charges

at the holding company level dete icm.ned on a case-by-case basis in light of the
purposes for which the securities are issued, and the capital :structures of the

controlled companies. To the extent that railroads and railroad holding com-
panies attain sound financial structures, investors will undoubtedly be benefited.
The capital structure requirements of the Investment Company Act are more

definitive and particularly pertinent to an investment company, whether di-

versified or nondiversified. Section 18 of the -Investment Company Act, in

recognition of the adverse effect on the public interest found by the Congress

•

°The phrase "public literest" as tsed In secdon 5(2) of the Intent-1:e Commerce Act,
as om-nd d. means "public interest in the maintena.ce of an adequate rail transportazion
system" (United States v. Lowden, 30S U.S. 225).

— •
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to result from excessive senior securities contains specific limitations and re-• quirements as to the senior securities which may be issued by a registered. closed-end investment company. Its purposes are twofold, namely, to affordadequate protection to the holder Of the senior security itself, and to preventthe comman stock of the intestment kompany from becoming unduly speculativeas a result of the leverage which attends senior securities.
- Section 18(a) of the Investment Company Act prohibits the issuance of seniorsecurities representing indebtedness unless there is a minimum asset coverageof 300 percent for all such indebtedness, and provision is made to prohibit divi-dends or distributions on the capital stock unless these asset coverages exist.Similarly, the issuance of senior securities representing preferred stocks is pro-hibited unless there is a minimum asset coveraaa of 200 percent for the com-bined indebtedness and preferred stock, and certain other restrictive investorsafeguards are included, such as the power to control the board of directors inthe event of specified defaults in preferred stock dividends and dividend 're-strictions. Long term warrants are prohibited by section 1.6(d) ; common stockmust have equal voting rights pursuant to section 18(i). Section 23 containsrestrictive provisions covering the sale of an investment company's stock at lessthan its net asset value.

- (b)— Other protective liZeaSUrC8 ?lot covered by the Interstate ComnzereeAct.—Boeause of its different primary objectives, the Investment CompanyAct contains provisions in addition to thos2 noted above which are not touchedupon im the Interstate Commerce Act. Section 21, for example, prohibits "up-stream loans" by an investment company to .a controlling person. Section 23 isdesigned to protect investors from dilution or discriminatory treatment uponthe repurchase by the investment company of any of its outstanding stock.A most important provision designed to protect the investment companyagainst improvident self-dealing transactions with "insiders," and other affil-iated persons, is found in section 17 (a) and (b), which prohibit most insidertransactions unless excepted by specific order of the Commission pursuant to afinding, among other things, that -the terms of the transactions, including theconsiderations to be paid or received, are reasonable and fair and du not in-volve overreaching." The statute provides for a hearing at which interestedpersons, including public investors, may be heard and present evidence bearingon the question of whether the foregoing statutory standard has been satisfied.In addition, ,protective measures are contained in subsections (d), (e), (f),(g), (h), and (i) of section 17. Subsection (d) prohibits "insiders" from par-ticipating jointly with the investment company in certain transactieus in con-travention of SEC rules to prevent unfairness to the investment company. Sub-section (e) prevents rebates, indirect commissions, or "kickbacks" on the pur-chase and sale of the investment company's properties or securities and thecharging of excessive brokerage commissions.; subsections (f) and (g) contain. provisions designed to safeguard the assets of the company by custodial arrange-ments and the bonding of persons with access to cash or seeuriLles; subsections(.11). and -(i) prohibit CerLaia exculpatory .chari:er or bylaw provisions whichwould purport to pro:4et certain insiders from liability to the company for will-ful misconduct, bad faith, gross negligence or reckless disregard of their duties.Other investor proteetive measures provided by the Investment CompanyAct pertinent to the type of investment company here involved include: require-ments for a minimum. number of independent directors (section 10) ; require-ments for specific statements of the investment policies of the oumpany anda requirement that stockholders must consent to any change therein (sections8(b) and 13(a)) ; restrictions against pyramiding of investment companies(section 12(d)) and cross-ownership (section 20(c) ) ; provisions covering theelection of directors (section 16(a)) and the appointment of independent ac-countants (section 32). The Commission is authorized to bring suit to enjoinplans of reorganization believed to be grossly unfair (section 2(c)) and tocause the removal of management found to be guilty of gross misconduct orgross abuse of trust (section 30.. Section 19 requires that the sotrce of divi-dends, whether from capital or earnings, be disclosed to shareholders.Iteportin,g requirements under both acts are discussed below.

• •" Section 1(b)(7) of the act provides that "the national public interest and the interestOf Investors are adversely airected—• • • "(7) when investment com•mnies by excessiveborrowin; and the issuance of excessive amounts of senior securities increase unduly thespeculative cnaracter of their junior securities; • • •"
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The forngoing ntescatotien shoeld mal4 it abundantly clear tha: jnst as the

ba,re pnrpeses ef lezetstate Con-nCree :1LCI
Mt differ, so do the Itn.'s of. rcoolation imposed. under both act. iffen and the

powers 'granted to the :Igenies reguIntion. both over- -

lap in a.limited area, they do net necessarily coincide nor :Ire rt:ey ceentensive.

Some of the transactiens in ?:1111 Alle,;11:1%; has eugeennt, :1UE. ub-

je:t. to, the apptevan of tile ICC 'tint would have been subjcsn to the approval of

the SEC in the interests of investors, are set forth In appendix A.

In the light of the foregoing there would seem to be no basis for Mr. Wallace's

statement that the ICC jurisdictibn and otiny in the interests of inVQStOrS is

"more sweeping and pervasive" than the ;nrisdiction S';2:2C1:11:y designed for

.those interests in the Investment Company Act. We need note only that Cheir-

man Tuggle of the ICC in his letter to the Senate, dated Jane 10, stated

that he sees "nu good reason why either a carrier or a nollenrrier which is

, primarily engaged in the business of an investment company sheuld be exetnpt

from the broader regulation applicable to other investment companies which is

prpvided for in the Investment Company Act," save for limited purposes.

VII. Concurrent rcy:ilation by the SEC end thel:CC

As the committee is aware we have submitted a revised section 7, which would.

*add a new paragraph (C) to section 3(c) (0) and .add new section G(f) to

the act. These revisions. he.ve been worked out with the Interstate Comnterce
Commission. Their purpose and efZect is set forth in a separate meniorandnm

submitted herewith. The bill as revised would (a) subject the investment

activities of these essentially investment companies to regulation under the In-

vestment Company Act and (h) subject the carrier and related activities of

these companies and their operating subsidiaries to the exclusive regulatory

jurisdiction of the Interstate Commerce Act. It also embodies an' accommoda-

tion in those areas in which, because of the dual nature Of the eompantes in-

volved as investment companies with control over careiees or with some caerien

operations, their activities may impinge La the national public interest as it Is

expressed in the Investment Company Act and as it is expressed in the Inter-

state Commerce Act.
The area of overlapping jurisdiction, is fortunately, not great. As noted, the

ICC has jurisdiction over the acquisition of control of two or more carriers by

persons who are not carriers. The Investment Company Act requires only that.

the intention to acquire such control be stated among the investment polieies

which the company adopts. No conflict is to be anticipated
If the acquisition of control over carriers is to be made fitom an affiliated

person of the investment company, it would require a finding by Ile SEC Leder

section 17 that it was a fair transaction before it :night be consummated. How-

ever, the SEC is of the view that such an acquisition is essentially a carrier

Operation as a "unification of railroads," and therefore of direct concern to the

ICC in the implementation of tile national trare.4poetatiort policy. Accordingly,

as manifested in the 'new section 6(f), we propose that a transaction of this

character be subjected only to the scrutiny of the ICC. Presumably the ICC's

powers are -sufficiently pervasive to consider any unfairness aspect of the matter.

Similarly, were this hypothetical acquisition of a controlling block of stock of

a railroad to be financed by the issuance of securities, ICC approval thereof

under section 20a would be required. If these securities meet the standards

of sectiod is of the Investment Company Act no approval of the SEC would

be required even if the company were fully subject to the requirements of the

Investment Company Act. Ire again, oince the unification of railroads is at

issue and the security issuance is incidental, we propose in section G(f) to make

section IS inapplicable .to this type of transaction and thus preserve the exclu-

sive and plenary jurisdiction of the ICC under section 20a.

In keeping with our approach where matters of carrier operations are directl
y

Involved, we further propose in section 6(f) that companies which are primarily

engaged in carrier or related operations and which are atilliates of an invest-

ment •company, be exempted from the affiliate restrictions of section 17 of 
the

Investment Company Act in their transactions between . themselves or 
with

other persons relating to their carrier or related operations. This exemption •

contained in new section 6(f), is designed to reach the problems 
which Mr.

Gray, counsel, to the New York Central, outlined in his statement to 
this

committee.
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So far as the investment activities of the investment-holding company are
concernedp many of these activities are beyond the reach of the Interstate Com-
rntrce Commission and pretently are unregulated. The effect of the revised
bill would be to sub,iect certain of these activities to regulation solely under the
Investment Company Act. Obviously no conflict of regulation • will arise in
these situations." •
We turn now to the areas in which there will be dual regulation; namely,

the issuance of securities, accounting and reporting.
We propose that the issuance of securities, by investment-holding companies,

for purposes other than the financing of carrier or related operations or the
'acquisition of control over carriers, be subject to regulation under the Inter-
state Commerce Act and the Investment Company Act.
• In a given case the provisions of section 1S of the Investment Company Act
may Impose more restrictive standards on the Issuance of senior securities (he.,
debt and preferred stocks) than may be thought necessary by the ICC under
Section 20a in order to limit the parent company's fixed charges in the inte...ests
of controlled carriers and their security holders. It is difficult to see how compli- ,
ance with these Inore restrictive 'standards will detrimentally affect these in-
terests. To the extent that the converse situation obtains the ICC jurisdiction s
will remain and its exercise will be without detriment to the parent company
Investors.

Similarly, the-interests of carriers and their secur\ity holders would not be
adversely affected if a parent investment company could not finance its invest-
ment activities, or make adjustments in its capital structure, by the use of long
term warrants or rights to purchase common stock, which are prosc:ibed by the
provisions of section 1S ( d) of the Investment Company Act.

Alleghany has represented to this committee that the ICC in approving the
exchange of its convertible 6 percent preferred stock for its outstanding 5:/:, per-
cent preferred stock deteilnined that the "best interests of the national transpor-
tation system and of investors in Alleghany justified- the issuance of Alleghany's
6 percent preferred stock." Alleghany would thus imply that the action of the
SEC in failing to exempt the issuance of this stock from section 1S(d) of the
Investment Company Act was detrimental to these interests. Contrary to Al-
leghany's representation the ICC stated:
"It does not appear that the proposed issue will adversely affect any carrier

under the control of the applicant, or impair such carriers ‘ability to serve the
public. Nor, with the modification hereinafter stated, does it appear that the
proposal will be unfair or inequitable to any class of the applicant's stockholders."

• It then made the statutory findings required by the Act.14
The preferred stock exchange was designed as a method of eliminating the

arrears on the outstanding preferred stock, which .had been accumulating for
over 25 years. Thus, the impediment to payment of dividends on Alleghany's
common stock would be removed. Other methods of accomplishing this objectivc.,.
existed. The record created before the SEC disclosed that these alternatives
were not considered by Alleghany's management to be as advantageous to the
hailers of common stock. The SEC ,found that the new preferred stack \‘-as in
essence a right to purchase common stock within the inCendrnent of section IS (d)
of the act. This right to purchase was not only a highly vtlatile- and speculative
security, but it rendered the common stock as well highly volatile and specula-
tive. Both securities were rendered inherently difficult to evaluate and the
very experts introduced to support the exemption application differc.,d sharply
as to values. In the light of the entire record, the SEC could not find the
exemption consistent with the protection of investors.

U Certainly, the many unregulatr-d transactions in which Alleghany has en;rac..ed„shovrn
In appendix A. do not evidence a particular concern for the interests of investors in its
subsidiary railroad securities whom Allechany now so vir:orously sees to prat‘--er :rora the
alleged inexpertIse of the SEC. We do not comment upon the protection afforded the
Interests of Alleghany's own investors to be found in these unregulated transactions sinco
many of them formed the basis of derivative stockholders' actions whIch are now in the
process of settlement.

14 The ICC found that the transactions were "consistent with the proper perfor—^ce of
Its service to the public by each carrier which is under the control of such corporation,
that it will not impair the ability of any such carrier to perforul such service, that it is
otherwise consistent with the public interest, and that it (a) is for lawful objects ..vithia
Its corporate purposes and compatible with the public interest,. which are nece,,.nry and
appropriate for and consistent with the proper performance by such carrier of service to
the public as a common carrier. and which will not Impair its ability to perform that
service, and (b) is reasonably necvsaary and appropriate for liuch purpo3es."

1
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Mean!4e or the adverse effect of this type of secur.ity on investors, both pre.-:ent
and future, the Investment Company Act proscribes management's choice 

to

issue this type of security and compels a more conventional method of ac-

oeeplishing, the objectives csought by the proposed exchange. I: is this kind

of'restriction on management's choice, made in the interests of one class of itz

security holders, which causes Alleghany's present obsession with "strangula-

tion," rather than dual regulation.
sc•ction 2.:4 of the Investment Company Act would also be applicable to the

issuanee of securities for investment purposes. Generally speaking- seezion

prohibits the issuance Of securities for services or property and prevents ta

issuance of common stock at less than net asset value. act:us:1i of the SEC or

ICC to permit the issuance of wate'red secu-ities or securities resulting in dilution

would not adversely affect either interest these agencies seek: to protect, nor would

It create any conflict.
Of the same genre are the conflicts which Alleghany suggests might exist if the

SEC invokes the powers under section 25 of the Investment Company Act to

"thwart" ICC approval of securities. The only powers under section 27, \Vh.iCh

could be used in the manner suggested- are those granted to a district court of

the United States to enjoin the consummation of any plan of reorigination which

the court determines "to be grossly unfair or to constitute gross misconduct or

gross abuse of trust on the part of the officers, directors, or investment advisers

of such registered company or other sponsors of such plan." Even were the
farfetched assumption to be made that the ICC would approve the issuance 'oz.'
securities in connection- with such a plan, its pLenary and exclusive jurisdiction
may in any event be thwarted under existing law by a sult of stockholders.
Section. 25 merely grants the SEC the power to bring proceedings, in the statu-
tory words, "upon behalf of, security holders of such registered company, or any
class thereof." It creates no new conflicting rights.

Section 30 of the Investment Company Act, as interpreted by the SEC. Imposes
no requirements as to the keeping of. accounts other then compliance Nvith
accounting principles. This would not require any changes in the method of
Internal accounting followed by the type of investment companies we are con-
cerned with here. The reports required to be filed with. the SEC under the
Investment Company Act would contain all of the substantive data and most
of the details contained in the reports currently being filed with the ICC. The
reports to the SEC would be supplemented, Inv,ve•v-er. with data essential to the
Interests of investors, such as disclosure of realized gains ol• losses on invest-
ments, statements of unrealized appreciation or depreciatio'L of investments,
Information showin,g the value as well as the cost of each investment and
Information showing separately the distribution made to shareholders from net
Investment income and from realized gain on investments. Information is al,o
required as to ratios of operating and management expenses to average value
of total net assets and total investment income.
Any fears that the interests of the consumer and investor public in carriers

might be adversely affected by corzeirrent SEC regulation of these investment
companies are wholly without foundation. The SEC is fully aware of Lin: impaez
.of parent company activity on its subsidiaries and the consumer and investment
interests therein. Indeed, the fundamental purposes of the Public Utility Hold-
ing Company Act of 1535, which the SEC administers, is the protecti1 of the
public Interest and the interests of investors and consumers. To this end exten-
sive powers over the affairs of electric and.gas utility holding companies and
their operating subsidiaries are granted the SEC. State regulation of opere Ling
utility companies is thus to be made more effective. Similarly, certain ele.ctric
utility companies which are subject to the Rederal Power Con'";ssion juris-
diction in respect of rates, accounting and other regulatory matters, are also
subject to the SEC's concurrent jurisdiction, which is paramount in the even:
of conflict.
Alleghany has sought to create the impression that if it . were subject to

regulation under the Investment Company Act many Of the securities Which it has
Issued would be unlawful and to the extent that conversion or exchange rights
exist thereunder they would be inoperable. The Investment Company Act has
never been. construed to invalidate the rights created by securitieS which were
Issued by companies in good faith at a time when they were not subject to the.
Act. Alleghany's status at the time it issued its outstanding securities has been
definitively determined by the Supreme Court of the United States. We do no
believe, as Alleghany has suggested to the SEC, that the bill need include spocific
provisions to affirm the validity of these contract rights.
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